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Introduction

Throughout much of the past century and before, Jjails have been a
national disgrace, and pretrial release often both grudging and
discriminatory. Beginning in the early 1960s the Manhattan Bail
Project and its progeny caused a different flame to burn. Equal
treatment for the poor and an end to unnecessary detention became
important public goals. This fire is now flickering, however. Many
are willing to do almost anything to .top crime, the jails are fuller
than ever, and concerns about justice: and equality are not the order
of the day. The question posed for the 1980s is thus a sharp one:
Shall we return to the brutishness of the past or can we
institutionalize the gains of the past 20 years as a permanent part of
the system and move on to develop the full potential of pretrial
services as a way of handling some of the massive problems of the
jails and the courts?

It would be foolish to be too optimistic about how this question will
be answered. Crime is not a figment of some politician's imagination
but a reality that affects the quality of almost everyone's everyday
life. Measures that offer some hope for its control deserve careful
consideration even at the cost of some loss of liberty. Beyond this,
pretrial services agencies--many now moving into the second decade of
their existence~-are no longer young, vigorous organizations with a
clear sense of mission, but battle-scarred veterans of the
bureaucratic wars--wiser perhaps, but more "realistic" and more
conservative than a decade ago. Like public agencies everywhere, they
are under budgetary attack and must hustle to survive. The field has
also been plagued by a certain amount of faddishness, diluting both
resources angd the sense of direction.

There are also positive signs, however, and the picture is by no means
entirely bleak. Much has been learned in the past 20 years and a
priceless organizational infrastructure has been created. Among other
things, the field has been blesssed with an unusually high quality of
leadership and an exceptional willingness to innovate and try new
ideas.

If the course is to continue forward rather than backward, however,
all who are concerned about pretrial services must face the new
realities squarely. The central dilemma is the conflict between
public safety and fairness to individuals.
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There are at least three ways of resolving this dilemma:

—Opt clearly for the avoidance of punishment prior to the
establishment of guilt;

—Opt clearly for maximum public safety; and

—Opt for a hybrid system which involves some mixture of the
two goals.

During much of the formative period of the reform movement it was
widely assumed that the Constitution required the first solution, that
the only permissible criterion for judging pretrial release was
whether the defendant would appear in court. The issue of whether a
defendant who was not likely to appear could be detained without bail
was rarely faced, however, and it was an open secret--not seriously
objected to by the reformers--that it was all right to detain really
dangerous defendants by setting high bail as long as this was not
talked about too much.

The legal battle involving these issues is. far fraom settled but the
"appearance only" standard no longer holds the commanding heights.
Where once John Mitchell stood almost alcne, the courts have now begun
to fill in the ranks. The Supreme Court has held that pretrial
detention is not punishment and is not prohibited by the presumption
of innocence, and a number of courts have upheld the censtitutionality
of preventive detention and the dangerocusness criterion.

While the legal signals on preventive detention have turned from red
to yellow and many states have adopted such measures, no jurisdiction
has adopted anything like a maximum public safety proposal. Most are
opting instead for some third solution that tries to ride both horses.
Even the traditional leaders of the reform movement have embraced the
need to detain highly dangerous defendants, arguing that if this is
done it will then be possible to release virtually everyone else
without the use of money bail.

In many ways this is a very appealing approach. It is more open and
honest, avoids some of the problems of the past, and may ‘provide a
greater measure of public safety. It assumes, however, that high-risk
defendants can be identified and that the political forces which
focused attention on the public safety issue will be satisfied by
detaining these defendants.

3

The first assumption is probably safe enough. While it is extremely
difficult to predict which individuals are likely to commit dangerous
acts, it is feasible to identify the high-risk groups. Detaining all
of these is vastly overinclusive but apparently a price that society
is now willing to pay despite the overcrowding and individual
unfairness engendered.

The second assumption is much more questionable, however. Even low—
risk defendants commit some crimes, including a few horrendous ones,
and the pressure to extend detention to even lower risks will be
substantial, particularly as it becanes clearer that detaining high-
risk defendants does little to stop crime. Once the high ground of
principle prohibiting detention on the basis of dangerousness has been
breached, there may be no natural stopping place other than
practicality.

Given present attitudes and directions, perhaps the best hope--for
liberals and conservatives alike--is for more research and for more
innovation like the quantitative experiments with risk assessment now
being undertaken in the District of Columbia. At this late date we
sadly still know virtually nothing about crime on bail. The few
studies we have tend to treat arrests for public drunkenness while on
bail the same as arrests for robbery and tell us much less than we
need to know either to justify greater detention or to identify the
high~-risk groups.

In these circumstances it is particularly important that the work of
organizations such as the Pretrial Services Resource Center continue.
The Center has served as an invaluable resource for all who work in
this field--improving the exchange of information, facilitating
training and innovation, and adding directly to our knowlelge of
pretrial issues and solutions. The past is just the begirning,
however. If the system is ever to be both fair and effective against
crime, it needs the kind of sustained effort and expertise that the
Center can provide.

Floyd Feeney

Professor of Law

University of California at Davis
August 1982
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BATL REFORM\IN CALIFORNIA:
THE PAsiAGE OF AB2

by

JAMES AUSTIN, Ph.D.
EDWIN M. LEMERT, Ph.D._.

A controversial issue facing criminal justice systems across the
country is how to abolish bail bonding for profit, as has been called
for in virtually every national examination of pretrial release
procedures. States have tried various methods including the expulsion
of bail bondsmen from the criminal courts of the state, imposing
strict regulations and accompanying sanctions on the bail bond
industry, and providing alternative mechanisms for defendants to meet
financial conditions of release.

One such alternative, ten percent deposit bail, permits the defendant
to deposit with the court ten percent of the face amount of the bail
set. The appeal of this system, according to its proponents, is that
the deposit is returned to the defendant when the case is adjudicated,
unlike the surety bail system where the defendant is required to pay a
non-refundable premium to a bondsman to be released. But the
opposition to such a change is often strong and persistent.

Assembly Bill 2 (AB2), discussed in this article, passed the
California legislature in 1979 and allows for the use of deposit bail
in misdemeanor cases for five Yyears. The article describes the
history of the passage of this bill and provides an insight into the
impact the legislation has had on the pretrial release system in
California. This impact is the subject of four-year study, currently
in 1its second Year, called for by the AB2 legislation and being
conducted by the National Council on Crime and Delinquency (NCCD)
Research Center. -

Jdames Austin, a senior research associate at the NCCD Research Center,
is co-director of the "Evaluation of the Bail Reform Act of 1979
(AB2).” He 1is also co-director of the Supervised Pretrial Release
Model Test Design Study now underway. Dr. Austin recently completed a
study of a pretrial diversion project in California. He received his
masters degree in soclology from DePaul University and a doctorate in
the same field from the University of California at Davis.

Co-author Edwin M. Lemert is Professor Emeritus in the Department of
Sociology at the University of California at Davis. Dr. Lemert, who
received his doctorate in sociology and anthropology at Ohio State
University, 1s a consultant to NCCD on the AB2 E. .luation.

Introduction

During the past two decades, considerable efforts have been made to
reform America's bail system. Generally, these have resulted in
liberalization of pretrial release policies; legislative and
programmatic reforms have sought to increase the frequency of release
after arrest and instill fairness and equity in release decisions.
Yet it remains unclear today whether these reforms have realized their
original purposes. Pretrial detention populations have not Dbeen
significantly reduced, and inequities in pretrial release decisions
continue to be reported. Moreover, a conservative movement toward
restricting pretrial release thramgh preventive detentions threatens
to undermine the ameliorative efforts of the past. 1/

Tn 1979 the California legislature, after almost a decade of debate
and intense controversy, made its own effort to liberalize the state's
pail system through legislative decree. Known as Assembly Bill 2 (or
AB2), the law provided an alternative means to release defendants from
pretrial custody. 2/

AB2's advocates claimed that the new law would create no additional
costs for local goverrment, would not increase threats to public
safety, and would eliminate inequities inherent in the bail system.
Opponents countered that costs now borne by the private bail system
would have to be paid by taxpayers, that costs would increase due to
excessive rates of failure to appear, and that crime would increase as
more criminals avoided prosecution and pretrial detention.

As events were to show, reformming judicial procedures and, more
specifically, a firmly entrenched bail system, is a complicated and
unpredictable enterprise. Numerous interest groups and powerful
individuals with competing ideologies and values become involved in an
intense struggle to use, campromise, or resist the reform for their
own purposes. In the end, the original goals of the reform may be so
compromised that it becomes more symbolic than real in its immediate
consequences.

1/ Gerald R. Wheeler and Carol L. Wheeler, "Bail Reform in the 1980's: A
Response to the Critics," Criminal Law Bulletin, Vol. 18, No. 3, May/June

1982, pp. 228-240.

2/ Specifically, AB2 assured misdemeanant defendants for whom a bail figure
was established above $149, to be released upon deposit of ten percent of
+hat amount and the execution of an appearance bond and release agreement.
In essence, AB2 created a state bail system operated by the counties which
competed with the traditional private bail system operated by bondsmen and
insurance campanies. Unlike private bail, AB2 mandated that almost all of
the ten percent deposit be returned to the defendant after all required

court appearances have been made.
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The passage of AB2 provides a unigue opportunity to understand how
campeting forces directly affect the social change process, as well as
how conflict and compromise can, in the final analysis, severely
dilute the prospects for meaningful reform.

The Context of Bail Reform in America

The earliest bail reform in the United States was directed at corrupt
practices and the anarchy prevailing among bail buisdrmen. Lack of
financial responsibility or "straw bail" on the part of individual
bondsmen led to government regulation through licensing. This opened
opportunities for insurance companies to enter the field and more or
less pushed bondsmen into becoming their agents. 3/ The activities of
bail bondsmen continued to give concern, noted in appellate court
cases raising issues about the powers of bondsmen with respect to
arrest, detention, and handling of absconders or "bail Jjumpers" while
transporting them between jurisdictions. Questions concerning the
absolute right to bail and the meaning of "excesssive" bail continued
to be raised in appellate actions. Confusion on these issues, to
whicl: was added a heightened awareness of problems of poverty and
inequality as they affected "equal protection of the laws," made bail
a fertile source of corcroversy and reform, especially during the
decades of the 1960s and 1€70s. The first conspicuous bail reform
came in 1966 with federal 1legislation 1liberalizing the rules of
pretrial release. These Adid not abolish bail, but they provided
campetitive alternatives of nonfinarncial reluase by own recognizance
(OR) and conditional release. _A_L_/ In 1967 the President's Crime
Commission recommzaded that bail reforms be considered by the states.
An even stronger impetus to reform came from the Manhattan Bail
Project (VERA), established in New York with private support. 5/

Fueled by LEAA funds, literally hundreds of pretrial release and

pretrial diversion programs soon followed based on the Manhattan
experience. 6/

3/ John J. Murphy, “State Control of the Operation of Professional Bail
Bondsmen,” Cincinnati Law Review, Vol. 36, Summer 1967, pp. 375-411.

4/ U:S. House c?f Representatives, Camittee on the Judiciary, Hearings on
Bills to Revise Existing Bail Practices in the Courts of the United States
and for Other Purposes, 89th Congress, Second Session 1966.

5/ Charles Ares, Ann Rankin, and Herbert Sturrs, "Manhattan Bail Project: An

Intgr:‘.m Report on the Use of Pretrial Parole," New York University Law
REVlew, VOlo 38' ppo 67"95.

6/ James Austin, Instead of Justice: Diversion,

; - - : unpublished doctoral
dissertation, University of California (Davis), 1980.

Bail in California

The early history of bail in California was neither exceptic‘ma‘.‘l. nor
significantly different fram that more generally characteristic of
bail elsewhere. The basic bail statutes were enacted in 1871 and
1872. These noted that custody of the accused remains in effect
because the bail, rather than the sheriff, becomes the jailer. The
first reference to bail bonds in the penal code provisions occhred in
1927, and the first reform in bail practices came in 1937 with the
qualification and licensing of bondsmen under the Insurance que. Pre-
sur=bly corporate surety bail had became established by this time.
Another reflection of the entry of insurance companies ini.:o the bail
business was the progressive lengthening of the grace period for the
forfeitures of bail bonds, from 30 to 60, 90, and ultimately 180
days. 7/

Amendments to California bail statutes were made in 1929, 1933, 1941,
and 1945, plus several more in 1955. These do not seem to have been
major changes, being more in the form of "tlnkerlng“.—-:smal:l
accretional changes deemed necessary to correct proplems arising 1n
different county jurisdictions. The first comprehensive criticlsm of
California bail procedures was voiced in 1956 in an article in the
California Law Review. 8/ This called attention € the "state of
hopeless confusion in bail laws," noting that no cgmnonly acsepted
meaning could be found in code terms such as "taking of bail" or
"admission to bail." 9/ The article urged that legislative attention
be given to which procedures were subject to bail provisions, the need
for a uniform release system, simplification of forfeiture procedures,
and clarification of conditions under which sureties are released or
cash refunded. 10/

The first significant changes in pretrial detention procedures in
California were introduced in 1957 and 1959. These allowed police to
use field release and stationhouse release by means of citations for
misdemeanors. These saw little immediate use; but after the
establishment of the Manhattan Summons Project by the New York City
police in 1964, several California police departments began
experimenting with procedures for voluntary court appearance of

7/ This grace period remains a sore point with some county administrators who
feel bondsmen abuse the 180-day wait period to accrue profits on interest

bearing accounts.

8/ Roy A. Gustafson, "Bail in California," California Law Review, Vol. 44,
1966, pp. 815-832.

9/ Ioid.
10/ Ipid.
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persons charged with minor offenses. Then J.n 1969 a new law ::eguirgd
that police agencies investigate the possible use of citations in
place of arrests in the instance of misdemeanors. _}:_L/ Studleg, of the
operation of citation procedures showed that <the .rlsks of
nonappearance were minimal and that the cost _savings were
considerabie. 12/ However, law enforcement agencies ) were‘ never
authorized to exceed the misdemeanant charge bparrier in using OR

releases.

Another major influence in California bail reform. stemmed from a
highly publicized program established in_ New York City in 1_961, the
previously mentioned Manhattan Bail Project. 2An equally important
influence was a Washington, D.C., project modeled after that in Ne.aw
York and set in motion in 1964. Both programs Qaronstratgd t‘qat it
was possible to release "good-risk" defrendants prior to trial without
great adverse effects of increased failures to appear . _1_§_/ At about
this time, a move was begun to establish an experimental program to
release indigent criminal defendants prior to trial in Oakland,
California.,

The politics surrounding the decision to put the Oakland Qrojec;t into
operation foreshadowed later controversies over state legislation fgr
bail reform. Partisans of the plan stressed that the local bazll
system was not working well and that money could be saven} ‘i:or
taxpayers by adopting the new system. Resistance came fram officials
in the Oakland police department, who believed that there would be
danger to the public fram releasing criminally charged persons pef.ore
trial. Tocal bondsmen, as might be expected, joined the opposition,
echoing the negative police attitudes and arguing_ that bail allowed
punishment of c¢riminal suspects who otherwise could not be
successfully prosecuted because of evidentiary problems. The f:m§l
outcome of discussion and argument was a narrow .one-vote'-margm
approval of the Oakland project by the county supervisors, with the
financial argument of taxpayer savings winning the day. 14/

11/ The use of field release citations by law enforcement agencies for

misdemeanor cases in retrospect proved to be the major bail reform
legislation to0 occur in California. Field citations and later the

proliferation of own recognizance programs quickly became the dominant
means of pretrial release for this category of defendants.

12/ Floyd Feeney, "Citation in Lieu of Arrest: The New California Law,"
Vanderbilt Law Review, Vol. 25, pp. 367-394.

13/ David J. McCarthy and Jeanne Wahl, "District of Columbia Bail Project: A&An
L/ Illustration of Experimentation and a Brief for Change," Georgetown Law
Journal' Vol. 531 PR. 675-748.

14/ Forrest Dill, Bail and Bail Reform, unpublished dissertation, University of
California (Berkeley), 1972.

The Oakland project, although well funded by the Ford Foundation, did
not produce impressive results. The nunber of defendants who could be
processed was disappointing, running less than two-thirds of that
which had been projected. Following a pattern already established in
prior bail legislation and to be duplicated in the AB2 legislative
battle, felony defendants and drunk-driving cases were excluded at the
project's inception. The great bulk of eligible minor offenders were
unaffected by the project and continued either to obtain bail, plead
guilty at an early court appearance, or remain in detention.

Since the staff of the Oakland OR program were secured on loan from
the Probation Department, there was a tendency for its work to be
coopted into that of the court. This contrasted unfavorably with the
work of volunteer staffs of law students and VISTA workers of the
Manhattan and Washington, D.C., projects. Close study brought out
signs that free use of OR releases as envisioned for the Oakland
project thwarted informal practices in the court revolving around the
negotiation of guilty pleas. The project was useful in certain ways
to judges; but it also created problems for them, particularly in
balancing requests of defense attorneys against those of district
attorney deputies. 15/

A further synbolic liberalization of pretrial release came via a San
Francisco County Superior Court, which announced the Van Atta v. Scott
decision in 1976. 16/ This decision shifted part oFf the burdeén of
proof in own recognizance decisions from the defense to the
prosecutor. If challenged by the defense counsel, the prosecutor must
now show why OR should not be granted, rather than release under bail.
Theoretically, this decision should increase the court's use of OR.
However, at least in one county it appears the decision has not
significantly affected pretrial release. The Van Atta decision there
did little to motivate compliance by defense attorneys and
prosecutors:

In interviews with prosecutors, judges, and others in Contra
Costa County, it is evident that Van Atta has not had any
noticeable effect to date. Defense attorneys have reportedly
not pressed strongly for OR release using Van Atta, nor has
the District Attorney been able to assign additional
personnel to appear and present evidence at bail hearings.
In any event, judges interviewed vended to respond that Van
Atta would have little practical bearing on their rulings
regarding bail and OR release. 17/

Ibidu' p- 154'0

Contra Costa County Board of Supervisors Adult Correctional Facilities

15/
16/ California Superior Court, Docket #662-928; partially upheld 27 C.3d.
1/

Master Plan, 1982, Section 3, p. 30.
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The Legislative History of AB2

The legislative change in bail procedure which was several times
attempted and finally achieved by a California statute in 1979 was
similar in aim to that of the nationwide bail reform movement. It was
an effort to introduce a measure whose application would not be
dependent on discretionary use by police or judges and which directly
addressed the perceived problems of inequality in pretrial release
practices.

The bail reform bills which began to be introduced into the California
legislature beginning in 1971 were all variations of the so-called ten
percent deposit bail plan, which returned most of the deposit to the
accused if he appeared for his hearing as scheduled. The idea was
first put forward in a New York City law in the early 1960s. 18/ Then
in 1964 Illinois adopted the plan and at the same time eliminated bail
Tondsmen. 19/ 1In 1966 the ten percent plan was made part of the
federal Bail Reform Act with one exception: the federal law returns
the entire deposit to defendants who appear at all court hearings,
whereas the Illinois statute allows the court to retain a small
portion of the deposit to cover administrative expenses. 20/

Several other jurisdictions have now adopted similar laws, and others
are considering such legislation. As of 1980 the status of ten
percent legislation is as follows:

e Five states have a percentage deposit system as a defen-
dant option with an accompanying administrative fee
requirement.

e Fourteen states have percentage deposit as a court option
with the administrative fee.

e Four states (including California) have some combination
of the above depending on the charge. 21/

On its face, the ten percent bail scheme does not make bail any easier
to obtain but rather it converts what historically was a cost or
premium retained by the bondsmen into a deposit of cash which is
returned to the accused. The semblance of traditional bail was
preserved by provisions for forfeiture of bail, which became a claim
the state must collect from the defendant. In a literal sociological
sense, the defendant becomes his own bail--ancmalous, to say the
least, in light of the historical meaning of bail.

1._@_/ National Cuuncil of Crime and Delinquency, Evaluation of Bail Reform Act of

1979 (AB2): Report #1 to the California Legislature, 1983,

Ibid.

D. Alan Henry, Ten Percent Deposit Bail (Washington, D.C.:  Pretrial

19/
20/ Ibid.
21/

Services Rescurce Center, 1980), p. 6.

0
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The first such ten percent bail bill was introduced in the California
legislature by Assemblyman William Bagley in 1971. This move
apparently materialized from interpersonal contacts between Bagley and
a staff menber, Art Azevedo, who had been a Boalt Hall law student and
who brought to his attention the draft of a bail reform act prepared
by three other Boalt students at work on a criminal justice reform
project. 22/ This became AB 2752. Surprisingly, Bagley was able to
get his bill out of the Criminal Justice Committee, according to one
informant, because members resented the so-called "street tactics" of
the bondsmen lobbyists. Another explanation attributed this to the
new liberal-urban image of the Committee, which later became known as
the graveyard for conservative criminal Jjustice legislation. But
despite Bagley's early success, he was able to command only 14 votes
in favor of passage against 49 nays in the Assembly. Bondsmen were
joined in their opposition to the bill by the California Peace
Officers Association, the California Sheriffs Association, and the
District Attorneys Association.

Senator Arlen Gregorio also introduced a ten percent bail bill in 1971
and again in 1972 (SB329). Drafting for the latter was done by the
San Mateo County Bar Association. Gregorio's bill seems to have
aroused more media discussion and controversy than the Bagley
proposal. It was endorsed by the State Bar Association, several
county bar associations, ard supported by the District Attorneys
Association, the California Peace Officers Association, and the
California Sheriff's Association, along with the Judicial Council of
California. Just vhy law enforcement groups in this instance shifted
away fram their traditional opposition to Assenblyman Bagley's bill in
1971 is not clear. Despite the fact that SB329 was a relatively mild
proposal to add ten percent bail deposit to other pretrial release
alternatives, it could not be gotten out of the Senate Judiciary
Committee. Bail bondsmen were again strongly organized against the
bill, and the balance of votes lay with conservative senators.

By this time arguments against the ten percent bail reform had
crystallized around a nunber of assertions: that in states where the
procedure was installed there was an increase in failures to appear:
that it was a boon to organized criminals; that pretrial crime
increased; that the plan shifts the costs of bail from the defendant
to the taxpayer; that forfeitures would be uncollectable; that
relatives would be reluctant to post bail if they stood to lose
property; and that courts would react to the new system by raising
bail schedules.

_2_2/ Boalt Hall Law School is part of the U.S. Berkeley campus and is frequently

described by conservatives as a center for liberal and radical oriented law
students who eventuallv find their way into the legislature or are
appointed by Democratic administrators to key administrative or judicial
positions.
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In 1975 and again in 1976, Allen Seroty introduced ten percent bail
bills covering both felonies and misdemeanors, at a time when he was
chairman of the Assenbly Criminal Justice Committee. Despite his
strategic position Seroty was unable to get his bills out onto the
floor. The likelihcod of a veto by then-Governor Reagan partially
explained Seroty's difficulties.

Howard Berman first submitted a bail reform bill in 1977 (AB 1233).
This, like its predecessors, allowed for ten percent deposit bail; but
it also required an appearance bond and imposed conditions in
connection with the deposit, along with procedures for release on
recognizance and regular bail. Failure to appear for hearings after
release on a misdemeanor charge was itself made a misdemeanor, and a
felony if the defendant failed to appear on a feiony charge. Four
other bail bills were introduced into the Assembly in 1977, all
reflecting the growing interest in reform.

Berman's bill was supported by the State Bar Association, the Los
Angeles Bar Association, and by the District Attorneys Association "in
principle."  However, the American Civil Liberties Union and the
Public Defender Association withheld approval because they wanted
stronger legislation. Stiff opposition came fram the bail bondsmen;
the California Peace Officers Association also opposed the measure, as
did the Superior Court judges of Santa Clara county. The net result
of hearings before the Criminal Justice Committee and its deliberation
was a five to three vote against bringing the bill out. However,
permission was given to bring the bill before the Comittee again in
1978.

Berman's 1978 version again failed to meke it out of the Committee,
and it was not until 1980 that ten percent legislation cleared the
Cammittee, passed both houses, and was scheduled to go into effect
January 1, 198l. But the passage of AB2, as it was known, proved to
be one of the most controversial and fiercely fought pieces of
legislation in the 1979-80 legislative session.

Viewed in retrospect, California bail reform had several distinctive
features: the relatively long period during which attempts at reform
legislation failed; the intense controversy surrounding the ultimate
successful passage of the reform bill; and the spurious aspects of the
process by which passage was secured. These will be discussed under a
nunber of interpretive headings: The Ideology of Bail Reform, The
Coalescence of Power, Group Support, The Opposition, and Credibility
and Compramise.

S T T e P
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The Ideology of Bail Reform

One easy explanation as to why bail reform finally came to fruition
in California is that it was an idea whose time had come. This
assumes that there was same kind of efflorescence of public opinion
which pervaded attitudes of legislators, making them favorable to
changing the bail law. There was ample support for this conception in
the nationwide movement for reform beginning with the Illinois bail
reform of 1964, plus the popularity of pretrial OR release and
diversion programs funded by LEAA. By the time reform was given full
consideration in California, 15 other states besides those mentioned
had instituted ten percent bail procedures in one form or another.
Literature on the subject had grown large, and awareness of the
related problems was widespread.

But intensified exposure to the new conception of bail through reading
and demonstration projects obviously did not immediately transform the
effective views of legislators on the subject. Something had to
happen to overcome the inattention, the inertia, the unpopularity of
defendant-oriented legislation, and the sense of political hazard it
conveyed. On its face the ten percent bail bill pretty well
emasculated the age-old notion of surety for those accused in crime;
it attacked interests who were sources of campaign support for a
nurber of legislators; it posed complex questions about its possible
effects on government; and it struck at some deeply rooted attitudes
about the respective roles of public and private enterprise.

The more immediate awareness of the need for bail reform most likely
resulted fram a cumulative process within the legislature itself,
based on the repeated introduction of reform bills during the 1970-80
decade. This was done by several different assemblymen and senators,
who along with their staff might be considered a kind of loose
constituency of bail reformers within the legislature.

Equally significant was their common training in law which set them
apart fram the business-oriented bondsmen. 23/ They saw bail reform
as a legal issue bearing directly on problems of due process.
Numerous studies and their own practical experiences reinforced their
belief that excessive and unnecessary detention unduly biased criminal
court dispositions. They were uneasy over situations in which
insurance agents made profits from pretrial release decisions,
decisions which also affected court dispositions. Although they
portrayed themselves as advocates of the poor who felt the financial
burden of the commercial bail system, in fact there was little
evidence that the momentum for reform came from the lower

2_3/ Bondsmen frequently are not totally immersed in the bail bonding industry.

They tend to be diversified in other aspects of the insurance industry
including the sale of auto and hame owner fire and theft insurance

premiums.
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i i i i lic opinion
io-economic classes. In fact, a recent California pub. inl
psgil found that low-incame groups were as opposed to liberalizing

pretrial release policies as middle- and upper-income groups. 24/

The bail reformers not only became familiar with the problem itself
but also with the tactics and arguments of the oppor}ents of reform:
Peter Jensen, for example, had been on Allen Seroty's stafj':' when he
introduced the 1975 and 1976 bills and was later on Berman's stafj'f.
Former Assenblyman Bagley was another bail reformer who .rettﬁrned in
1979 to play a role in advocating what was "after all my bill." 25/

Meanwhile bail issues had repeatedly come befox:‘e the State Bar
Association and different county bars. Some ]'.eglslatoys, d:LstrJ_.ct
attorneys, and individual attorneys 'had experiences with pretrial
release programs in different California counties. There was concern
with issues raised in several bail cases which had come befqre tl}e
state Supreme Court. _.'_Z_é/ A final ‘important. cons:.der.:atlon in
converting the ideology of bail reform into a be.xsn.s for actlon'was an
interim study of the issue ordered after the failure of Berman's 1977
bill. Sometime thereafter, Berman's staff person, Peter Jens.en., a
representative of the Governor's Office, five members of t’r}e Criminal
Justice Committee, and a representative of the. Surety Advisory Board
visited Illinois, Washington, D.C., Philadelphia, and New York, and
"saw for themselves" how ten percent bail and other rfalec:;lse procedures
worked in other jurisdictions. The net effect of this junket was not
to change any views so much as to SOl'ldlfy thg corrmﬁ;ments of Berman
and supporters through seeing and hearing practical evidence that such
a plan was indeed workable.

i i i i i Jails
i Institute, Attitudes of Californians 'I‘gwards Prisons, .
2/ g;:i%sdhnegt, and Oi:her Aspects of the Criminal Justice System, August 198l.

i i i le in the
Personal communication, Fall 1981. (As part of their ro!
'2'5—/ evaluation of AB2, the authors reviewed public tfastumny and, in the fall
of 1981, interviewed lobbyists, bondsmen, and legiulators.)

i Criminal Justice
Testimon John Van de Kamp before the Assenbly : :
%/ Grmnitteg :g AB2, April 2, 1979, lLos Angeles County District Attorney

Department memo.
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The Coalescence _clii' Power

No matter how widespread and convincing was the belief in the need for
bail reform, successfully legislating such reform required a
marshalling of action by persons in positions of power whose values
were favorable to the passage of AB2. This took the form of a
coalition of persons influential in the law-making process. Newly
elected Governor Brown made bail reform part of his official program
by putting it in his State of the State message, calling bail "an
obvious tax on the poor people of California" and adding that
"thousands of people languish in the jails of this state even though
they have been convicted of no crime." The Governor's support not
only removed the threat of possible veto, it also meant that the

considerable powers of his office could be involved to aid passage of
AB2.

Howard Berman, who carried AB2, has a very agile mind and is a
skillful and persuasive legislator. His concern with pretrial release
problems was rooted in experience with an OR program in San Francisco,
and he had lectured on the topic in Oregon. Apart from this personal
interest in the substantive issues of bail, Berman in a real sense put
his reputation to the test by sponsoring AB2 inasmuch as he had little
to gain politically from its passage and possibly something to lose.

Another key person among the coalition of those wielding power to
bring AB2 to passage was Anthony Kline, Governor Brown's Secretary of
Legal Affairs and later appointed to California's Superior Court in
San Francisco. He had been one of the Boalt Hall law students who
worked on the criminal justice reform project prior to 1979 and iater
one of a group of public advocates who were brought into the Brown
Administration. His access to the Governor and his voice in
recommending appointments gave him both the substance and the illusion
of power. He was said by others to have a sense of outrage over the

unjust nature of bail and was probably the most strongly motivated of
any of those pursuing reform:

On a certain level the bail system is a device whereby a tax
is imposed for being arrested, on people (who are) least able
to pay it, for the benefit of a very small group of people,
who are, in effect, extracting profits fram the poor in our
society. It is basically a tax not levied by the state--it
is a private tax on the poor. 27/

Still another important figure in the history of AB2 was John Van de
Kamp, the Los Angeles County District Attorney. He had been a U. S.

27/ BAs quoted in Hall Rubin, "The Drive to Kill the Bail Bond Business,"

California Journal, March 1979, pp. 109-111.
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federal public defender, much interested J.n in‘stallir.lg
Igﬁinilf?;marcl)% the fede:r.l?al Bail Reform Act of 1966 in 'Callfomla. I:IlS
immediate concern was to forestall decisions on bail cases pending
before the state Supreme Court so that a more desirable 1egls}.at1ve
solution for the bail problem could be .found. Van de Kamp did the
drafting of the 1978 and 1979 bills which ‘were introduced by Berman
and, of course, actively lobbied for thc.am in the ‘name of one of the
largest county criminal justice systems in the nation.

idi legislative support, lLeo McCarthy, Speaker .of the House
?;dsghgwfe}::fuig democratic pfgader, was er}listed to assist Berman in
guiding AB2's passage through the leg:.slature.. A _consuierable
coalition of liberal state legislators and their _aids were now
prepared to carry the bail reform act ﬂig:‘ough the legislature, backed
by the Governor's office and the District Attorney of Los Angeles.
Never before had the opponents of bail reform faced such a powerful

foe.

Group Support

lition of power in support of AB2 included groups as well as
?Jhn;oxc':::nt individuals. The array of groups which were enlisted in the
fight for the bill was probably as great as any ever orchestrated tg
promote legislation in California. §anafﬂ}ere around 40' groups an
organizations were listed in legislatlvg files as endorsing the ten
percent bail reform. Impressive as this was, it must be remernbered
that official endorsement of a bill does not mean that there was fu:}l
support or consensus by organization members.. Thus the Cal:.fprn:.a
District Attorneys Association and its executive board were split on
AB2, and its endorsement signified no more than that of a majority on
the board. From one point of view, its endorsement and advocacy of
the bill by Van de Kamp were anomalous in that, .ordlnarlly, those who
represent law enforcement. and community protection would be .e}.cpected
to oppose legislation benefiting def'endants.. More .spec1f1cal:!.y,
district attorneys have an organizational interest in preventive
detention, which certainly could not be furthered by making pretrial
release more accessible to all defendants.

to be expected that a number of minority groups would lend
:ﬁej‘.'::a ssupport toxpethe backers of AB2; these includgd the NAACP, the
California Association of Black Lawyers, the Mexican American Bar
Association, the California Association of Japanese Lawyers, and
Chinese For Affirmative Action. However, these formal endorsements
have to be weighed against the fact that minority menbers of .the
legislature were split among themselves on the mc?rlts: of the bill.
There was no evidence of grassroots support among minority voters. In
the background of this was the fact that a high percentage, .pgrhaps
half, of all bondsmen were blacks who were all entrgnched polltlcall..y
in their localities. For example, the black president of the Bail
Bonds Association was active in the Los Angeles NAACT,
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The support for AB2 had an appreciable degree of partisan, liberal
democratic coloration, emphasized by the opposition of a number of
Republicans. While the bill attracted the favor of a spectrum of
civil rights and civic groups, including an association organized to
defend nude beaches, still there were, in addition to the unresponsive
minority legislators, liberal Democrats vho sided with the opposition.
Some dbservers contended that this was due to contributions made by
bondsmen to their political campaigns.

Whether the extensive lineup of groups and associations giving their
approval of AB2 won over many legislators is doubtful. A goodly
nurber of the organizations had no direct interest in the bill, and
legislators typically are much more sensitive to attitudes of persons
and groups likely to be affected in their nhecessary tasks or duties.
Proportionately, more of the latter were found among the opposition;
namely, law enforcement personnel and the bail bondsmen.

The Opposition

The opposition to AB2 consisted of the Attorney General, the
California Sheriffs Association, the California Peace Officers
Association, the California Association of Police Chiefs, the
California Advisory Board of Surety Agents, and the bail bondsmen.
For ten years the core of this opposition had defeated all efforts to
charge the bail laws of the state. Early opposition was led by Packy
McFarland, a University of San Francisco Law School dean, retained by
the Surety Agents Advisory Board. Later Gerald Desmond became counsel
for the Board; and he, too, proved to be a skilled and talented

lobbyist, at times even getting bills introduced into the legislature
himself.

These lobbyists effectively defended their clients' interests up to
the advent of AB2. At this time, in 1979, some problems arose for the
opposition because the rank-and-file bond agents through their
association decided to strike out on their own and make separate
arrangements for lobbying. In addition, there were a nuber of
individual bondsmen, not happy with representation by either group,
who contacted legislators directly. At times this led to confusion as
to who spoke for the bondsmen. The appearance and tactics of some of
the working bondsmen (not knowing, as it were, the "“rules of the game"

dictating informal interaction within the legislature) may have
counted against them.

While the law enforcement people were generally against AB2, there
were also splits in their opposition, the most conspicuous, of course,
being the favorable position taken by the district attorneys through
their association. Only the Attorney General stood fast. There were
also some defections among sheriff's departments; namely, the Sacra-
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mento, San Diego, and also the Los Angeles County sheriffs, who felt
AB2 would be a means for better controlling their pretrial jail
populations.

While it might be said that the active interest and stands taken for
and against AB2 determined that same kind of action was imminent, it
was difficult to forecast what the outcame of legislative interaction
was likely to be. This was because the central issue became one of
credibility and the kinds of reactions legislators were likely to have
to structured anbiguity.

Credibility and Compromise

Most of those involved agreed that the legislative interaction
surrounding AB2 was one of intense conflict and heated controversy.
Much of this materialized in committee hearings, with bail bondsmen
pitted against the bail reformers. The strong feelings were generated
by the bill's threat to the 1livelihood of the business-oriented
bondsmen and by the strong sense of injustice and moral indignation
felt by the legally trained reformers. The problem for the
legislators was how to choose between them and, essentially, which one
to believe. This was recognized by observers on both sides of the
conflict; one put it as follows:

The strength of the bondsmen is explained by their ability to
contradict the statistical arguments for AB2. We were stuck
in our philosophical differences and they in theirs with no
way to prove our case to the legislature. 1t was their
ability to point out that we really didn't know what would
happen that counted heavily. No one had valid information
and no one knew what the costs would be. 28/

And in truth there were very few studies made of the issues raised by
AB2, and the facts which were available could be interpreted in
different ways. For example, although Governor Brown had asserted
that "thousands of people languish in jails of California although
convicted of no crime," a 1964 survey of three California counties
concluded that only about 9 percent of persons arrested and detained
could be deemed "victims" of the bail system; and a 1967 survey in San
Mateo County found the figure to be 4 percent. 29/ This amounted to
eight persons out of the 201 who were bocked into jail during the
survey period in the latter county. BAn extrapolation of this ratio to
California's jail population as of 1975 would make the figure of bail
victims more nearly that of "hundreds" rather than "thousands."

28/ Personal cammunication.

29/ ' John Hoskins, "Tinkering with the California Bail System," California Law

Review, Vol. 56, 1968, pp. 1134-1177.
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The numbers of persons unable to meke bail for economic reasons was
only one of several AB2 issues that were clouded by ambiguity and
insufficient information: the nunber and amount of forfeitures of
bail bonds to e expected: the probable effects of the bill on Jjail
populations; the effects of the bill on the failure-to-appear rates;
the possible effects of cheap bail on recidivism rates; whether bail
schedules would be raised after the passage of AB2; the cost of
administering the contemplated system; and possible appellate
challenges to the new law.

In 1972 information was submitted by the bail bondsmen to show that
forfeiture rates increased in Cook County, Illinois, after adoption of
ten percent bail there and that it remained difficult for the poor to
make bail because bail schedules were elevated by the court ‘to
counteract the intention of ten percent bail. ILater the advcocates of
the ten percent plan brought in testimony to rebut these claims.
Unfortunately, this was often little more than statements that the ten
percent plans appeared to be working all right with no definitive
evaluations at hand. Tn 1979 the California Department of Finance
estimated that there would be saome increase in net costs to counties
after adopting AB2. 30/ In the same year an estimate by the Center on
the Administration of Criminal Justice, University of California at
Davis, concluded without qualification that there would be a
substantial financial advantage to state ard local governments under
the ten percent bail scheme. 31/ However, as in other such studies,
this required a nurber of assumptions, one of which was that funds
from one to two million bond forfeitures would be forthcoming from
defendants.

Given the difficulties of sorting out the conflicting testimony
submitted by the proponents and opponents of AB2, likewise the problem
of balancing its possible gains and losses--particularly the possible
effects of facilitating bail for persons charged with felonies-—it is
not surprising that its passage remained in doubt. The bill finally
was reported out only because a major compromise was forced by the
opponents of AB2 to remove felony cases from those eligible for the
ten percent bail. As it was, the vote in the Committee was only five
to four in favor.

The exclusion of felonies fraom AB2 was a significant victory for the
bondsmen. It is the felony cases which provide the vast majority of
revenues for bondsmen. Only a few agerts specialize in misdemeanor
cases, for two good reasons. First, after the enactment of field
citation legislation and the growth of OR programs, bail bonding
became an infrequent mechanism for release. Table 1 illustrates the

30/ Testimony before the Assenbly Criminal Justice Committce on AB2, 1979.

g}_/ See note 30.
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low rates of bail release from the Los Angeles County Jjail system in
1980. Second, misdemeanor cases are low bail offenses but are viewed
as high-risk cases by bondsmen. Bondsmen c}a:i.m they can only a}fford a
2 percent FTA rate and still remain in business. §_2r/ And it is known
from recent research that persons charged with 1less serious
property/econamic charges (many of which are misdemeanor offfanses) are
more likely to fail to appear, compared to those charggd yn.th crimes
against persons or drug crimes. 33/ One bondsman indicated that
misdemeanor bonds help pay business-related overhead expenses but are
not the primary source of profit for bail agents. 34/  Another
informant went so far as to express his appreciation to the state fgr
taking over what he saw as the nonprofit sector of the commercial bail

industry. 35/
TARLE 1
PRETRIAL RELEASE OF MISDEMEANOR PRISONERS

1980
LOS ANGELES COUNTY

Method of Release Monthly X 2

Released in Ffield 313 6.2
Cited 2227 44.2
Charges Dropped (849 PC) 779 15.5
Bail Bond 387 7.7
Not Released 1332 26.4
Total 5038 100.0

Source: Los Angeles County Sheriff's Department Statistica
Summary Sheets

32/ Celes King and Marvin Byron, An Avalysis of the Impact of AB2 (Berman Bail
Reform) Effective January 1, 1981 (ILos Angeles: Independent Bail Agents
Association of California, 1981), p. 9.

33/ Mary A. Toborg, Pretrial Release: A National Evaluation of Practices and

Outcomes, Nationdl Evaluation Program Phase 11 Summary Report (Washington,
D.C.: National Institute of Justice, October 198l).

34/ see note 25.
_3_.5/ See note 25
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Further trouble for AB2 came in the Assenbly, where the original vote
was considerably less than that needed for passage. The bill was put
on call for eight hours, during which 26 of the 72 assemblymen changed
their votes one way or another. While the more intimate details of
what transpired are lacking, it may be inferred that a variety of
pressures were applied and political debts called in. This was
fittingly synbolized by the assemblyman who cast the deciding vote
with his arm suspended in a gaudy white sling to indicate that it "had
been twisted." §_6_/ A less humorous reflection of the situation was
the bitter complaint of the bondsmen's representative that political
favors were promised by the Berman-Kline coalition while "all we had
was persuasion." 37/

There was furthur rear guard resistance to the passage of AB2 in the
Senate, where a number of delaying amendments were proposed.
Ultimately the bondsmen, faced with probable defeat, withdrew their
total opposition in return for a provision that the bill would be
limited to five years' duration, during which no effort would be made
to amerd it to include felonies. Also a bondsmen representative was
to be included on the Bail Reform Evaluation Committee overseeing the
study of the effects of the bill.

ilogue

The passage of AB2 was in a sense a high-water mark of the bail reform
movement in California, perhaps, too, of the liberal civil rights
influence on state politics. It was observed that by 1981, when the
bill went into effect, the climate of public opinion on criminal
justice had so changed and the billi's liberal supporters were so
dispersed that it could not have passed. For example, the 1981
California poll on criminal justice issues found that 84 percent of
the public believed that too many crimes were being committed by
defendants released on bail; and only 4. percent agreed that too many
defendants are in jail because they camnot afford bail. 38/ These
findings plus increasing public support for tougher sentencing and
preventive detention policies seems to have signaled the end of an era
of liberal reform in California.

It may be wondered whether this shift toward conservative politics and
the mode of passage of AB2 did not mark it as a kind of symbolic
legislation in that it allowed liberal policymakers to claim a victory
for their values while maintaining an equally salient position of
groups opposed to defendant legislation. The test of +this

36/ See note 25.
37/ See note 25.
38/ Field Institute, op. cit.
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interpretation will hinge on the various ways AB2 is being used.
Although it is premature to reach final judgment on AB2, a few
preliminary cbservations can be made.

First, ten percent bail is being used infrequently but may be
indirectly increasing the use of citation. ILos Angeles data indicate
that during the first ten months of 1981, AB2 was used infrequently
relative to other forms of release (Table 2). When compared to 1980,
the usage of field and station citations has increased over 7 percent,
while the rate of those not released prior to trial has decreaszad by
less than 4 percent. Other release rates have remained fairly stable.
Ios Angeles officials indicated they were anticipating the change to
AB2 and due to uncertainty about the manner of its application, they
began using citations more frequently. 39/ Tension generated by
increased bookings and an overcrowded jail may have encouraged greater
use of citations. While the small decreases in both rate and
percentage of defendants not released may encourage reformers, the
overall finding is that AB2 is not having a major impact on the system

at this time.
TARLE 2

PRETRIAL RELEASE OF MISDEMEANOR PRISONERS
1980 AND 1981
1OS ANGELES COUNTY*

Method of Release 1980 1981
Monthly X % Monthly X %

Released in Field 353 6.9 442 8.1
Cited 2227 43.8 2608 47.8
Charges Dropped 779 15.3 726 13.3
Bail/Bond 387 7.6 349 6.4
Ten Percent (AB2) - - 102 1.9
Not Released 1332 26.2 1227 22.5
Total 5077 100.0 5454 100.0

“* Reflects first ten months of 1981 only.

39/ See note 25.
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Source: Los Angeles County Sheriff's De nt Statisti
o o partme ilstical Summary

Further evidence for this conclusion is the manipulation of bail
§chedules to circumvent provisions of AB2. Several counties have
increased 1981 bail schedules to force defendants to pay typical 1980
bail ?ate§. For example, in one county the standard bail amount for
prostitution was $500. That was subsequently increased to $5,000
meaning that under AB2 defendants will continue to pay the $506
premium. Some counties have reduced the bail amount to $149, below
the $150 cutoff point, which makes the defendant ineligible for AR2.

Local _jurisdictions are stiil in the process of determining i

they will comply with the intent of AR2 reform. Their decgziisifox;a;Ki wm
largely depend on its usefulness to their organizational interests
Although AB2 ‘made nominal bail "a right of the misdemeanani.:
defen@ant, ". this right will take on its meaning from the particular
\co)vzyse le:n which thg various provisions of the bill are used, depending

gencies and contingencies imi justi ss i

Tooa i 2na g of the criminal justice process in
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DANGER, PUBLIC OPINION, AND
JUDICI&E@BEHAVIOR

by

MICHAEL P. KIRBY, Ph.D.
CYNTHIA GAIL McKNIGHT

In his Introduction to this volume, Floyd Feeney identified the
central dilemma facing those concerned with pretrial services as '"the
conflict between public safety and fairness to individuals."”

Legislatures and policy-makers have invested considerable time in the
determination of how that conflict should be resolved in state and
federal laws. To a large extent, it appears that the decisions made
in these forums reflect the opinions and demands of the public, which
1s understandably focused on public safety. Less clear is the impact
of public opinion on individual bail decisions made by judges
interpreting the pretrial release laws on a daily basis.

This article examines the extent to which judges in Memphis,
Tennessee, consider the potential dangerousness of the defendant in
bail setting--despite a law that allows for the consideration of
flight risk only. In addition, the article examines public opinion in
the city of Memphis concerning the purpose of bail and the need to
consider danger in bail setting. Because bail in rape cases had
become a controversial public issue discussed in the Memphis
newspapers and had recently been subject to statutory changes, the
authors emphasized bail in rape cases in their case study of danger.

Dr. Michael P. Kirby is an associate professor of political science at
Southwestern at Memphis. He was formerly Research Associate at the
Pretrial Services Resource Center, has been involved in numerous
criminal justice evaluations with an emphasis on pretrial services,
and is the author of several publications on research methodology,
issues and findings. Dr. Kirby received his masters degree in
political science from Northern Illinois University and his doctorate
from the University of Wisconsin at Milwaukee. Co~author Cynthia Gail
McKnight 1s a senior-year student of political science at Southwestern
at Memphis.
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Introduction

The purpose of this paper is to examine the impact of public opinon
concerning pretrial danger on bail decision making by judges. This
paper is unique, not only because few studies have ever addressed the
issue of public opinion and bail, but because it is derived from a
political science perspective, which links public opinion with the
behavior of decision makers. 1/

The research in Memphis on which this paper is based showed that many
Judges expressed the view that release decisions should be based upon
"danger" criteria. Yet an examination of the Tennessee state law
showed that judges are only authorized to make decisions based upon
"flight" criteria. Thus, as a practical matter judicial bail decision
making does not apparently emanate fram the statutes, but from some
other source. This paper demonstrates both that judges respond to
"danger" criteria, and that the public feels the need for the
consideration of danger in bail decisions.

Flight and Danger

This section will briefly describe issues related to dangerousness.
The relationship between flight and dangerousness of pretrial
defendants has been extensively illustrated in the literature.

The purpose of bail to assure the defendant's appearance in court has
been well documented in Stack v. Boyle (342 US 1, 1851), a Supreme
Court case which stressed the presumed innocence of criminal
defendants. The court held that bail decisions ought to be based upon
whether the defendant had a propensity to flee from prosecution. This
case formed the basis for the 1966 Bail Reform Act, with its
provisions to assure the appearance of pretrial defendants. Numerous
state laws are based upon the Bail Reform Act. 2/

Danger considerations have found some authority in another case,
Carlson v. Landon (342 U.S. 524, 1952). In this non-criminal

1/ An illustration in legislative studies is provided by John Walke et al.,

The Jegislative System (New York: Wiley, 1962). An illustration in
judicial studies 18 provided by J. Woodward Howard, "Role Perceptions and
Behavior in Three US Courts of Appeal," Journal of Politics, Vol. 39,
Novenber 1977, pp. 916-938. -

2/ TFor a discussion of presumption of innocence which justifies a flight

perspective for bail, see Nancy Travis Wolfe, "The Guardian Angel:
Presumption of Innocence," Pretrial Services Annual Journal, Vol. 1V,
1981, pp. 53-69.
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immigration case, the Supreme Court found there was no constitutional
right to release before conviction and that "reasonable apprehension
of hurt" (later to be used as the idea of dangerousness) was reason
enough not to release (or at least to set onerous conditions of
release). 3/

The legal guidelines on bail, at least as expressed by the Supreme
Court, are quite confusing. Goldkamp refers to these two Derspectlves
as ideologies. He finds that ambiguity in both the statutes and in
the court cases "may foster interpretations supportive of both bail
ideologies. Clearly, the danger ideology lurks potentially behind the
scenes of all bail decisions making, unaffected by arguments
concerning its legality, appropriateness, or definitions." 4/

What is the position of the Tennessee state law on the issue of flight
and danger? It can be argued that Tennessee statutes and case law are
generally flight based. The one case in this area decided by an
appeals court held that the defendant was illegally detained by
excessive bond. The court ruled it "unconstitutional to fix excessn.ve
bail to assure that a defendant would not gain his freedom.' The
court noted flight-based criteria when it said other conditions may be
utilized to compel the defendant's appearance. 5/

Tennessee state statutes on bail, originally passed in 1978, are also
essentially flight based. The statutes state that "any person charged
with a bailable offense may be...ordered released pending trial," and
that the purpose of bail setting by a judge is to "assure the
appearance of the defendant." Bail is to be set "as low as the court
determines it necessary to reasonably assure the appearance of the
defendant.." The laws require the judge to consider release on
recognizance before other conditions, including monetary bail.
Further, the criteria for release are similar to those of the Bail
Reform Act. The Tennessee statutes do not generally provide for
consideration of dangerousness, except in same special circumstances:
bail may be denied after conviction pending appeal; it may be
increased for felony defendants who are rearrested on a felony; and a
statute passed in 1982 specifies criteria that may be used in setting
bond for defendants charged with rape. 6/

g/ For various definitions of danger, see Performance Standards and Goals for

Pretrial Release and Diversion: Release (Washington, D.C.:  National

Bssociation of Pretrial Services Bgencies, July 1978), p. 45.

4/ John S. Goldkamp, Two Classes of Accused (Cambridge: Ballinger Publishing

Canpany, 1979), p. ~220.
Wallace v. State, 193 Tenn. 182, 184; 245 swWw2d 192, 194; (1952).
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1978 Tenn. Pub. Acts ch. 506, 8. 1-18; Tennessee Code Annotated, s. 40-1201
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Views of Memphis Judges

Our conclusion is that the statutes, except in limited circumstances,
are flight based. Yet, the statutes do not define how judges actually
set bail in Memphis. A recent study by Christie estimated that on the
basis of statutory guidelines, at least two-thirds (if not more) of
felony defendants ought to be released on recognizance. Yet, this
study showed that 64 percent of the defendants had financial
conditions of release set. The reason for such a high percentage of
monetary bail is that judges in Memphis generally set higher bail
where the charges are more serious. They are necessarily responding
to dangerousness considerations, since there is no indication in
Memphis/ that individuals with more serious charges are more apt to
flee. 7

Further, interviews and newspaper reports have indicated that judges
consider dangerousness to be exceptionally important. In a 1974
study, Kirby interviewed judges in both the lower and upper courts.
He found that "a nunber of judges admitted that 'society needed to be
protected, especially fram violent criminals.'" One judge stated that
in setting h:Lgh bond he is "incarcerating the dangerous defendant
until his case is disposed.” 8/ A 1981 study by Christie interviewed
judges who reflected dangerousness criteria. Christie provided the
judges with hypothetical cases and asked them to set bonds in
particular cases. Though he found a range of responses, many judges
set exceptionally high bonds. In one case of a hypothetical
aggravated rape, a Jjudge who set $15,000 bond "meant that he was
trying to protect society." Another judge setting $75,000 bond
intended "to hold the defendant in jail to keep him from repeating the
crime or threatening the witness, who had been through a traumatic
experience." In questioning judges about the state interest in bail
decision maklng, Christie found one judge who said "the nature of the
crime is the main consideration when setting bail. The protection of
society is necessary." Three of the judges indicated that they were
interested in whether a defendant "is going to commit another
offense." Christie found that in determining dangerousness, the
judges utilized dangerousness criteria which were not mentioned by the
Tennessee law. 9/

7/ James S. Christie, "Release on Recognizance: An Empirical and ILegal

Analysis,"” unpublished Honors thesis, Southwestern at Memphis, Department
of Political Science, May 15, 1981, Ch. IV.

8/ Michael Kirby, An Evaluation of Pretrial Release and Bail Bond in Memphis

and Shelby County (Memphis: Policy Research lnstitukte, Southweztarn
College, 1974), Ch. 2.

9/ Christie, op. cit., Ch. VI.
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Not only did Christie find that judges talked about dangerousness as a
"state interest" in bail decision making, but they used what Christie
perceives to be dangerousness criteria. He argued that in setting
forth criteria for making bail detemminations, judges often used
danger-related criteria not suggested by the Tennessee statutes.
Furthermore, Christie argued that the nature of the charge and prior
record were criteria perceived by many judges to be danger- rather
than flight-based. Christie also found that judges appeared to be
using flight-based criteria on the defendants charged with minor
crimes and danger-based criteria on defendants with more violent
crimes. 10/

A review of the local newspapers revealed statements by judges
admitting they use danger criteria. There were also illustrations of
cases where judges responded to public opinion. A 1974 article showed
that Judge Ray Churchill set higher bond in gun and fear cases. For
example, Churchill decided to increase bail after the slaying of a
retired police inspector in a hold-up; the suspect in the case was out
on bond. Churchill said, "I feel there is something wrong with a
system that allows persons to continue getting out on bond and
committing additional crimes." 11/ Judge Horace Pierotti stated that
"my philosophy is that it should be as high as possible, especially in
view of the increase in crime....Society has to be protected."
Pierotti went on to say "the Constitution was written years ago. We
live in the 20th century, and crime has increased considerably. True,
bail 1is to guarantee appearance, but it also must protect the
community." 12/ 1In another case a defendant charged with stabbing a
waman was released on recognizance. After neighborhood camplaints and
newspaper editorials, a City Court Judge raised the bond of this
defendant to $25,000. 13/ A recent article showed that one judge held
special hearings "for defendants charged with serious offenses so that
he could hear fram the police, the victim, the defendant's attorney
and the defendant himself." 14/ A recent Memphis case involved a
defendant charged with several rapes, one of which involved
considerable newspaper publicity. Judge Nancy Sorak was criticized
widely for setting a low ($5,000) bond on this defendant. Judge Sorak
said, "No judge likes to feel they are responsible for having a
criminal on the street....It's terrible to think that perhaps the bond

Ibigd.

Memphis Press Scimitar, November 11, 1974.

Memphis Press Scimitar, December 13, 1979.

Memphis Press Scimitar, March 19, 1979.

Memphis Cammercial Appeal, May 7, 1981.
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should have been higher." After this public criticism of the low
bond, Judge Sorak decided to change her bond-setting procedure. She
"no longer sets bond over the phone in cases involving violent
crimes." 15/

Public Opinion Literature

There is a lack of literature on the relationship between public
opinion and bail. We were able to find two studies which addressed
this issue in the context of dangerousness. A Field Institute study
asked the following question in their 1981 survey in California on
criminal justice: "Please tell me whether you agree or disagree--so
many crimes today are committed by persons awaiting trial who have
been freed on bail that the entire bail system should@ be reexamined
and changed." A majority of the 1018 respondents indicated their
agreement with this general approval of the use of danger-related
criteria. Sixty-five percent of the sample agreed strongly with the
statement, while 18 percent agreed somewhat. Only 12 percent of the
sample disagreed to some degree with the statement. The study did not
find any great variations on the basis of party affiliation, political
ideology, age, sex, income, ethnicity, religion, and union membership.
The only variation in all the tables seemed to be among those who were
older than 60 years of age, who tended to agree more strongly with the
statement. 16/

A second study, commissioned by the National Center for State Courts,
was done by Yankelovich, Skelly, and White. The study asked whether
it was a serious problem that occurs often "that courts...do not help
decrease the amount of crime" and "courts...grant bail to those
previously convicted of a serious crime." The percentage of response
for the two questions was 43 percent and 37 percent. It was, however,
difficult to tell from the description of the data whether this was an
overwhelming public response to proplems with bail. 17/

Methodology

The public opinion data on Memphians' views on bail laws was part of a
larger study of criminal justice issues. The sample was generated
using random digit dialing. A sample of 225 Memphis residents was
surveyed in PFebruary 1982. Extensive information was also gathered

Memphis Press Scimitar, January 4, 1982.

Field Institute, Att:.tuc‘les of Californians Toward Pr:.sons and Jails,

Punishment, and Some Other Aspects of the Criminal Justice System, August

1981.

Yankelovich, Skelly, and White, The Public Image of Courts: Highlights of
a National Survey of the General Public, “Judges, lawyers and Community

I.eaders (The National Center for State Courts, March 1978), pp. 19-22.

£ s Shcram
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about the demographic characteristics of the population. The
following discussion has not included all of the relevant tables and
correlations because of space limitations.

Although the sample of 225 was randomly generated and is substantial,
we recognize the statistical limitations posed by this sample size.

Appearance and Danger

This section will analyze the empirical data gathered in the survey of
the Memphis population. Specifically, it' first contrasts public
opinion on appearance and danger and then inquires of Memphis citizens
their views on setting bail generally and then specifically in violent
crimes. In the following section, the article proposes a case study
of rape as an example of the way Memphians view bail for allegedly
dangerous defendants.

We asked two questions dealing with flight and danger. Specifically,
we asked the respondents whether bail's primary use should be to
assure that the defendant appears for trial. Twenty percent of the
respondents agreed strongly with the statement, while 60 percent
merely agreed. Twenty percent disagreed in some form with this
statement.

We then asked the question, whether "bail's primary use should be to
protect the public from a possibly dangerous person."” We found that
31 percent of the respondents agreed strongly with this statement,
while 54 percent agreed with this statement. Only 15 percent of the
respondents disagreed in ‘some form with this statement.

e e
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Respondents

PURPOSE OF BAIL
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Several conclusions can be drawr: from these findings. First, the
distribution of responses is generally similar for these two
questions. Responses were most strong in the "“agree" category.
Unfortunately, a subsequent question, in which the respondent was
asked to choose whether appearance or safety were the more important
criterion, was not asked. Second, there is greater intensity on the
danger issue. That is, we found that in the '"strongly agree"
category, 31 percent responded to danger while 20 percent responded to
appearance. For the '"disagree" category, we found that 20 percent
responded to flight, while only 15 percent responded to dangerousness.
Though the magnitude is somewhat limited, one could argue from these
data that danger is a slightly more important consideration in terms
of public opinion. We might be able to hypothesize that if we had
directly contrasted appearance and safety, we might have had a higher
percentage of respondents responding to the latter.

Next we examined the issue of setting bail. The authors argue that
those who think in terms of "danger" will be more apt to think
negatively about setting bail in all cases. Two questions were used
to try to reach this issue: first, respondents were asked whether
they thought that federal law should require bail to be set in all
cases. The Memphis population was divided on this issue. That is,
51 percent disagreed in same form with this question, while 49 percent
agreed in some form with this question. The levels of intensity were
similar for the various responses.

FEDERAL BAIL LAWS

Federal Law Should Require Bail Be Set in All Cases

Chart 2

37%
Disagree

Disagree

Strongly
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The analysis was then directed to danger concerns. Specifical]..y,
respondents were asked whether "a person charged with a violent crime
should remain in jail before trial." The distribution of responses
was substantially different from the previous question. That is, 52
percent of the respondents agreed strongly with this statement on
dangerousness while 34 percent agreed with this statement. Only 14
percent of the respondents thought defendants in violent crimes should

not remain in jail before trial.
PRESUMPTION OF INNOCENCE

Defendants in Violent Crimes Should
Remain in Jail Before Trial
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What are the implications of these figures for bail setting? First,
when a question is asked in a general way about bail, the population
tends to split itself about evenly on the setting of bail. However,
when the analysis is shifted to violent crimes, the population also
shifts in wanting to see the defendant detained. Therefore it could
be argued that the Memphis population is highly attuned to danger.

Rape: An Example of Danger

This pessimistic view of accused defendants in violent crimes is
especially evident in dealing with the crime of rape. People see rape
differently from other types of crime. The data in this study
strongly support that claim. Two questions were asked about rape.

The first question inquired whether bail should be available to
persons accused of rape. Dangerousness considerations pervade the
responses, with 44 percent disagreeing strongly that bail should even
be available for persons accused of rape, while 31 percent disagreed,
16 percent agreed, and 9 percent agreed strongly. A full 75 percent
of those surveyed were in favor of allowing no bail whatsoever for
defendants accused of rape. The second question asked whether bail
should e higher for those persons accused of rape. In that response,
42 percent agreed strongly that bail should be higher for rape, 29
percent agreed, 24 percent disagreed, and only 6 percent disagreed
strongly. In essence, 71 percent agreed with higher bond while only
30 percent disagreed.
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Respondents
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There are several possible explanations for such harshness when
dealing with rape. Our hypothesis is that rape is an emotional crime.
Although armed robbery, assault, and other violent crimes are also
traumatic for the victim, they do not carry the same connotations as
rape. The victims of other crimes may not feel the same subsequent
anger as with rape. It would seem, then, that persons who have been
victims of serious crimes would be more in favor of stiffer bail laws
for defendants accused of rape. Following that logic, most of those
large percentages in favor of very restrictive bail laws for rape

would probably be women.

Another explanation for the strong responses to these questions is the
recent publicity about proposed legislation in Tennessee which would
permit judges to consider the potential dangerousness of rape
defendants. Because of the extensive newspaper reporting, it might be
that the persons responding to the survey were more aware of this
issue than they otherwise might have been. During the time this
survey took place, at least five articles appeared in the morning
newspaper. The Senate voted 32-0 in favor of this bill. Senator
Curtis Person was quoted as saying, "Rape is a sick, violent act of
aggression. Memphis has the horrible distinction of being the rape
capital of this country." 18/

Person went on to say that proposals in the bill were not emotional,
but were "sound constitutional proposals drafted after a great deal of
research." Such research, he said, included such facts as: a
reported rape occurs every ten minutes; age does not affect who will
be a rape victim; and 75 percent of all rapes are committed by
repeaters. He said that upon occasion the rapist who has been
released on bail rides down to freedom on the same elevator as the
victim. 19/ Certainly such emotional publicity could have influenced
the respondents of this survey.

Implications

What are the implications of these data? First, along with many
others, the authors have long argued that the primary purpose of bail
is and should be to deter a defendant from fleeing prosecution.
Philosophically, we believe in this tenet. Practically, the bail
reform movement has been built on this tenet, especially with its
emphasis on community ties as reflective of a lack of propensity to
flee. Author Kirby has also written widely about the difficulty of
dealing with the issue of danger. Danger is difficult to predict.
Criteria such as prior record which are used to measure both danger
and flight in some statutes do not reflect a meaningful distinction.

18/ Memphis Commercial Appeal, February 18, 1982,

19/ Ibid.
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There does not appear to be any meaningful way to foresee the
potential dangerousness of a defendant. Monahan, among others, has
extensively written about the false positives. 20/ These occur when a
judge or statistician attempts to predict who is dangerous: they are
more apt to guess wrong than right about the defendant. Furthermore,
an assessment of future dangerousness based upon the defendant's
original crime (if it was a violent crime) is almost impossible.

However, one must understand that from these data at least, which at
this point appear to be localized at one site, the public is
especially concerned about dangerousness. In fact, it would appear
that these data help us understand why Jjudges use danger criteria in
setting bail. State legislators in Tennessee and across the country
seem to be moving toward mandating use of danger-based criteria. To
this point, the public does not understand the practical problems in
considering danger, for there has not been meaningful debate on the
issues involved in these cases.

The implications of these data <2 incredible, considering how few
public opinion studies have been done in this area. The data are
consistent with those of the study done in California in 1981 which
asked a sample of 1018 persons whether they, agreed with a statement
that the entire bail system should be re-examined and changed, showing
a strong relationship in favor of consideration of dangerousness. 21/

What do these statistics imply? Very simply, the bail statutes are
not in agreement with what the public considers the important purpose
of bail. This suggests that if legislation were proposed to change

20/ (14) Jochn Monahan, “"Ethical Issues in the Prediction of Criminal

" Violence," for the Conference on Solutions to Ethical and Legal Dilemmas in
Social Research, Washington, D.C.: February 25, 1978, p. 4. An excellent
discussion of myth and reality on danger is provided by Bruce D. Beaudin et
al., "A Proposal for the Reform of Pretrial Release and Detention Practices
in the United States," in Pretrial Services Annual Journal, Vol. IV, 1981,
pp. 68-100. One of the authors of this article, Michael Kirby, has written
on this topic in The Effectiveness of the Point Scale (Washington, D.C.:
Pretrial Services Resource Center, 1980); and "Pretrial Release Agencies in
the 1980s," Southern Association of Criminal Justice Educators, October
1979. An excellent review of the literature is provided by Chris Eskridge,
“Predicting and Protecting Against Failure in Pretrial Release: The State
of the Art," in Pretrial Services Annual Journal, Vol. Iv, 1981, pp. 34-51.
The punishment basis of pretrial process is presented by Malcolm Feeley,
The Process Is the Punishment: Handling Cases in a Lower Criminal Court
(New York: = Russell Sage Foundation), pp. 199-243. A point made by all of
these studies is that concern with identifying dangerous defendants is not
apt to produce very many positive results.

21/ Field Institute, op. cit.
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those statutes, the public would probably be in favor of au::horlz%rslg
consideration of future dangerousness. This change. seems toO reVJ.'s
the entire framework of the bail system as we know it. The mytl}}tl.
that the purpose of bail is to ensure appearance. The rte:a i Yé
people want to keep potentially dangerous persons off tl}e st-:reeds, ags
judges, using criteria not stated in the law, are meeting .Lheb ei“fzfs
of the public by basing some ball decisions on their be
concerning the potential dangerousness of the defendant.

Personal Characteristics

The authors next examined the relationship between the backgro;nhz
characteristics of the respondents and .the. bail q.t;xca:stlon‘fi . L

background characteristics included victimization, political 1deo tgggé
income, education, age, race, and sex. _Except as .noted below, ;h e
variables did not show a relationship with the ball questions. the
authors suggest that these variables are not explanatory because% lec’z
issue of bail, especially in terms of statutory changes to J':e c
public safety considerations, is one that transcends a person's age,
income, and education. Most citizens are concerned about cxe'Ja:rn:
regardless of their age or how much money they make or how many y

they went to school.

ictimization question had an interesting relationship to two of
E: g;ff ]{qni§:tionsflu Victimization was det.:ermined. by a quest:».on as];:!.ng
if the person were the victim of a serious crime 1n the 1aa§)t . izg
years. A startling result was found wheq victimization was t 1]:1 i.
with the response to the question concerning whether federal_ ba?. tigi
should require bail to be set in all cases. The hypothesis J.s.l e
persons who had been former victims of crimes would not want bal
be set in all cases. The opposite resx_llt c?ccurred. The %meé
statistic showed an astounding 0.328 relatlonsl?lp . The data ts c7wl
that 19 percent of those who had been former victims agreed s Vﬂx;onga g
that bail should be set in all cases. Only 9 percent of thosef fo -
not been victims agreed strongly. Similarly, 48 percent o 'O?
victims agreed, while only 34 percent of those who were not vnic an;z
agreed. The results of those who disagreed or disagreed strong' )4 e
similar. Fommer victims disagreed that bail should be seii: .1r‘1”h ?.le
cases by 21 percent, and disagreefi strpngly by 13 percent; Jmile
persons who were not former victims disagreed by 42 percen

disagreed strongly by 15 percent.

e
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Chart 5
FORMER VICTIMIZATION AND RIGHT TO BAIL
Former Victim of a Violent Crime
Yes No
Federal Law Agree Strongly 19% 9%
Should Require
Bail Be Set Agree 48% 34%
In All Cases
Disagree 21% 42%
Disagree Strongly 13% 15%
Total = 101% 100%
N = 48 163

Why would former victims wart bail to be set in all cases in a greater
percentage than persons who lLiave not been the victim of a crime? One
possible explanation is that the respondents who have been victims of
crimes are more familiar with the system. If they have been victims
of violent crimes, perhaps they know what goes on in preliminary
hearings, trials, plea-bargaining, and other parts of the system.
Most wvictims (or witnesses) will readily agree that the system
involves a long, slow process. Perhaps they have a better view of
what it means to be presumed innocent. If they have seen the
tediousness of the criminal Jjustice system, perhaps they are more
willing to allow persons accused of crimes out on bail. Persons who
have never seen first hand the criminal justice process may be more
unaware of what the system is really like; they might be more willing
to lock someone up before trial.

A contrary finding emerged when comparing victimization with the
question concerning whether a person charged with a violent crime
should remain in jail before trial.

The data showed victims were more apt to be in favor of pretrial
detention. The survey showed that 38 percent of the respondents who
were former victims of crimes agreed strongly that the primary purpose
of bail was to prevent release of a dangerous person, while 54 percent
of those who were not victims of crimes agreed to the question. Only
8 percent of former victims disagreed or disagreed strongly to scme
extent, while 17 percent of non-former victims disagreed with this
statement. These data imply that persons who have been the victims of
violent crimes are more in favor of utilizing danger-based criteria.
However, those who were not victims of crimes are also significantly
in favor of consideration of dangerousness. ‘

o e i
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Chart 6
FORMER VICTIMIZATION AND CONSIDERATION OF DANGEROUSNESS

Former Victim of a Violent Crime

Yes No

Danger: the Agree Strongly 38% 29%
Primary Purpose

of Bail Agree 54% 54%

Disagree 2% 14%

Disagree Strongly 6% 3%

Total = 100% 100%

N = 50 162

Several other variables showed a relationship with the bail questions.
Ideclogy had an effect on the question of whether a person charged
with a violent crime should remain in jail. These data showed that 62
percent of those surveyed who said they were conservative agreed
strongly that a person charged with a violent crime should remain in
jail before trial. The statistics shifted as the person got more
liberal: 45 percent of the moderates agreed strongly, while 37
percent of the liberals agreed strongly. These results suggest that
political ideology has an impact on views of the presumption of
innocence as it relates to the right to bail. As a person becomes
more conservative, it appears that s/he becomes more in favor of
pretrial detention for potentially dangerous persons.

v gtaon
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Chart 7
POLITICAL IDEOLOGY AND PRETRIAL: DETENTION

OF DEFENDANTS IN VIOLENT CRIMES

Political Ideology

Conservative Moderate Liberal Other

A Person Agree Strongly 62% 45% 37% 67%

Charged with

a Violent Agree 32% 36% 40% 0%

Crime Should

Remain in Disagree 4% 16% 17% 34%

Jail Before

Trial. Disagree Strongly 2% 3% 7% 0%
Total = 100% 100% 1013 1013

N = 84 80 30 6

The variable of race also showed a large correlation of .32 with the
question of whether a person charged with a violent crime should
remain in jail. For example, the responses showed that 57 percent of
the whites agreed with this statement, while 41 percent of the blacks
agreed with this statement.

Chart 8

RACE AND PRETRIAL DETENTION OF DEFENDANTS IN VIOLENT CRIMES

RACE
White Black Other

A Person Charged Agree Strongly 57% 41% 40%
in a Violent

Crime Should be Agree 34% 34% 40%
Held in Jail

Before Trial. Disagree 7% . 19% 20%

Disagree Sti«gly 1% 6% 0%

Total = 99% 100% 100%

N= 136 70 5

The authors had proposed that the respondents' sex would greatly
affect their responses to the two questions about rape. Because of
the nature of the crime of rape, it seemed that women would more
likely be harsh on rape defendants. The variable of sex, however,
showed no relationship.

s s R S N SR
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There was some difference in responses, but no significant difference
in respnnse to the statement, "Bail should be available to defendants
accused of rape." The survey showed that 12 percent of the wamen
surveyed agreed strongly, while only 7 percent of the men agreeda
strongly. Another 19 percent of the men agreed, while only 13 percent
of the women agreed. Of those who disagreed, 33 percent. were men and
28 percent were wamen; while 41 percent of the men disagreed strongly,
47 percent of the wamen disagreed strongly.

In responise to the statement, "Bail should be higher for those
defendants accused of rape,'" 37 percent of the males agreed strongly,
while 46 percent of the wamen agreed strongly. Of those agreeing, 29
percent were men and 19 percent were wamen. Disagreeing were 27
percent of the men and 19 percent of the wamen; while 7 percent of the
men disagreed strongly, 6 percent of the wamen disagreed strongly.

Chart 2

SEX AND BAIL: FOR DEFENDANTS CHARGED WITH RAPE

Bail Should Be Available

Male Female
Bail Should Agree Strongly 7% 123
Be Available

For Defencants Agree 19% 13%
Accused of Rape.

Disagree 33% 28%

Disagree Strongly 41% 473

Total = 100% 100%

N = 111 102
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Chart 10
Bail Should Be Higher
Sex
Male Female
Bail Should Agree Strongly 37% 46%
Be Higher
For Defendants Agree 29% 29%
Accused of Rape.
Disagree 27% i9%
Disagree Strongly 7% 63
Total = 100% 100%
N = 106 104

To reiterate, these figures on personal characteristics show that
there are not individual variations in the population regarding
consideration of danger in bail decisions. Even when one would expect
an exceptionally large variation, as with sex and bail in rape cases,
there was no relationship.

Summary and Conclusions

This study has attempted to examine the public's point of view and
role in bail decisions. Issues such as the right to bail, the purpose
of bail, presumption of imnocence and the right not to be punished
prior to an adjudication of guilt, and an example of rape defendants
were described and evaluated. There are several main points which
conclude this study.

First, the public is divided on whether bail should be set in all
cases. Former victims of violent crimes are more in favor of bail for
all defendants.

Second, the public views the purpose of bail as both prevention of
flight and protection of the community fram dangerous persons, with a
stronger percentage of those who favor consideration of danger
criteria having been victims of violent crimes. The public seems to
Place an emphasis on the use of bail to prevent dangerous behavior.

e o e s i e 15 e e,
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Third, the public appears unaware of or unconcerned about the
“presumption of innocence" for a defendant charged with a violent
crime. The majority of those who are in favor of pretrial detention
of those accused of violent crimes are conservative.

Fourth, judges appear to take their cues fram the public rather than
fram the flight-based statutes in bail-setting decisions. They do
consider the potential dangerousness of defendants, even though there
are no reliable criteria by which to determine who will commit crimes
while out on bail. .

Fifth, the public is strongly in favor of pretrial detention or higher
bail for persons charged with rape. Surprisingly, this has no
relationship to the respondent's sex or former victimization.




MURPHY v. HUNT: THE RIGHT TO OOUNSEL
AND EQUAL PROTECTION IN NEBRASKA

by
SHELDON PORTMAN

In 1978, Nebraska amended its constitution to require the denial of
bail to defendants charged with forcible sex offenses when the proof
is evident or the presumption of guilt is great (Article 1, Section 9,
Nebraska Constitution). This amendment was upheld by Nebraska's
highest court the next year in Parker v. Roth, 278 N.W. 2d 106.
Subsequently, the provision was overturned by the United States Court
of Appeals for the Eighth Circuit, which found it to be an unconstitu-
tional restriction of the right to bail in Hunt v. Roth, 648 F.2d 1148
[vacated as moot, sub nom. Murphy v. Hunt, 50 U.S.L.W. 4264 (1982)].
The State of Nebraska appealed the Eighth Circuit's decision to the
United States Supreme Court.

The following article is adapted from a brief filed amicus curiae with
the Supreme Court by the National Legal Aid and Defenders Association
(NLADA) and the National Association of Criminal Defense Attorneys
(NACDA), requesting that the Eighth Circuit decision be affirmed by
the Supreme Court. The brief raised two issues which were not
addressed by the Eighth Circuit and which have not frequently been
raised in debates concerning pretrial preventive detention or the
right to bail generally: the extent to which constitutional rights
embodied in the Sixth Amendment (the right to effective assistance of
counsel) and the Fourteenth Amendment (the right to equal protection
of the laws) are affected by denying bail to defendants charged with
certain crimes.

Neither the issues raised in this article (or the brief on which it is
based) nor any other constitutional issue involving the Eighth
Amendment and the right to bail were decided by the Supreme Court. In
Murphy v. Hunt, the high court ruled that the case was moot because
the defendant who had brought the case had since been convicted of
rape, sentenced to prison and was not eligible for release.
Therefore, the challenged section of the Nebraska Constitution remains
in force today.
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The original of this article as a legal argument distinguishes it
somewhat from the academic perspective which characterizes most

Jourr.il articles. Nonetheless, it presents an iImportant viewpoint,

and illustrates the complexity of the issues involved in considering
the meaning of the "right to bail” as it develops in state and federal
courts.

The author of the article (and the amicus curiae brief), Sheldon
Portman, is the Public Defender of Santa Clara County, California.
Mr. Portman 1is the past presideat of the California Public Defenders
Association and is a current member of the ABA Standing Committee on
Legal Aid and Indigent Defendants, the Board of Directors of the
NLADA, and the California Council on Criminal Justice. He received
his law degree from Case Western Reserve University.
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Introduction

The National Iegal Aid and Defender Association (NLADA) and the
National Associaton of Criminal Defense ILawyers (NACDL) filed an
amicus curiae brief with the Supreme Court in Murphy v. Hunt. }_/ The
brief was limited to two primary issues--the effect of the Nebraska
bail provision dernying bail to persons charged with forcible sex
offenses on Sixth Amendment rights, and its validity under the Equal
Protection Clause of the Fourteenth Amendment. The arguments in the
brief were confined to these two issues because of space limitations,
and not because of any lesser concern for the other important
constitutional issues raised by the case. In general, these
organizations and their counsel supported the arguments of the Omaha
public defender on behalf of Eugene Hunt (the original defendant) and
the views of the United States Court of Appeals for the Eighth
Circuit, which found the Nebraska measure in violation of the Eighth
Amendment's ball clause. g/ Nonetheless, only the arguments raised in
the amicus brief are discussed in the following article.

I. The Nebraska Constitutional Provision Which Denies Bail to Persons

Accused of Violent Sex Offenses Violates the Sixth Amendment 3/ by

Depriving Such Persons Their Rights to Effective Assistance of

Counsel, Self-representation, and 'the Fullest Possible Defense."

A. The "Traditional Right of Freedom Before Conviction" is
Directly and Significantly Related to the Rights Protected by
the Sixth Amendment.

The important relationship between the right to bail and the rights
encompassed by the Sixth Amendment was stressed long ago by the
Supreme Court in Stack v. Boyle. f.t_/ In setting aside as "excessive"
the bail settings for various Smith Act defendants, Chief Justice
Vinson, writing for a unanimous Court, stated:

"This traditional right to freedom before conviction permits
the unhampered preparation of a defense, and serves to
prevent the infliction of punishment prior to conviction....

1/ See Hunt v. Roth, 648 F.2d 1148 (8th Cir. 1981), vacated as moot sub ham.

Murphy v Hunt, 50 U.S.L.W. 4264, 30 CrL 3075 (1982).

106 (1979), cert. denied, 444 U.S. 920 (1980).

Clause of the Fourteenth Amendment.

4/ 342 U.S. 1 (1951).

2/ Hunt v. Roth, supra, reversing Parker v. Roth, 202 Neb. 850, 278 N.W. 2d

The Sixth Amendment is made applicable to the states by the Due Process

49

Unless this right to bail before trial is preserved, the
presumption of innocence, secured only after centuries of
struggle, would lose its meaning." 5/

In a concurring opinion, Justice Jackson, joined by Justice Frank-
furter, further added:

"The practice of admission to bail, as it has evolved in
Anglo-American law, is not a device for keeping persons in
jail upon mere accusation until it is found convenient to
give them a trial. On the contrary, the spirit of the
procedure is to enable them to stay out of jail until the
trial has found them guilty. Without this conditional
privilege, even those wrongfully accused are punished by a
period of imprisonment while awaiting trial and are
handicapped in consulting counsel, searching for evidence
and witnesses, and preparing a defense." 6/

An arbitrary and unjustified revocation of bail during trial was also
described by the Supreme Court as an "unjustified and...unwarranted
burden upon defendant and his counsel in the conduct of the case." 7/

A fair trial is, of course, a fundamental requirement of due
process. 8/ And the right to effective assistance of counsel is
essential to a fair trial. 9/ Moreover, to ensure the attaimment of
that important goal, counsel is required at ali "critical stages" of a
criminal prosecution. _19_/ Furthermore, the Sixth Amendment requires
that counsel's assistance be "effective and substantial" and not
merely pro forma. }_J:_/ This includes adequate opportunity to
investigate and to prepare for trial. 12/

5/ 342 U.s. at 4.

6/ 342 U.S. at 7-8; emphasis added.

7/ Bitter v. United States, 389 U.S. 15, 17 (1967).

8/ In re Murchison, 349 U.S. 133, 136 (1955).

9/ Gideon v. Wainwright, 372 U.S. 335, 344 (1963).

10/ E.g., Miranda v. Arizona, 384 U.S. 436 (1966) (in-custody interrogations);
Gilbert v. California, 388 U.S. 263 (1967) (lineups); Coleman v. Alabama,
399 U.S. 1 (1970) (preliminary hearings).

11/ Powell v. Alabama, 287 U.S. 45, 53 (1932).

12/ 1Id., at 58; Avery v. Alabama, 308 U.S. 444, 446 (1940). See also, Wolfs v.

Britton, 509 F.2d 304 (8th Cir., 1975) (counsel improperly appointed a mere
day-ard-a-half before trial); United States v. Venuto, 182 F.2d 519 (3rd
Cir., 1950) (defendant improperly forbidden to confer with counsel during
an 18-hour recess).
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Chief Justice Burger has observed that "[both] the 'spirit and the
logic' of the Sixth Amendment are that every person accused of crime
shall receive the fullest possible defense...." 13/ That Amendment
has been described by the Supreme Court as "constitutionaliz[ing] the
right in an adversary trial to make a defense as we know it," and not
merely that such defense "shall be made for the accused, [but that] it
grants to the accused personally the right to make his defense." 14/

Does Nebraska's denial of bail to persons accused of violent sex
offenses virtually eliminate their right of self-representation?
Obviously, the Nebraska bail provision significantly affects not only
the Sixth Amendment right of self-representation, but also the right
to effective assistance of counsel. Surely, such denial of bail must
be deemed, at a minimum, to significantly hamper what Chief Justice
Burger described as the Sixth Amendment right of "every person accused
of crime [to] receive the fullest possible defense." This right lies
at the heart of the issue of the constitutionality of the Nebraska
bail provision. If, irdeed, "the traditional right to freedom before
conviction permlts the unhampered preparation of a defense'"--as stated
30 years ago in Stack v. Boyle--then the Nebraska provision deny- ing
such freedam to accused sex offenders violates the Sixth Amend- ment.
Despite this clear language, the Attorhey General of Nebraska
asserted it was "fallacious" to contend that an accused "has a
constitutional right to be free from custody after being charged with
a crime in order to assist in the preparation of his defense." }._§_/
Utterly ignoring Faretta and the entire "spirit and logic" of the
Sixth Amendment, the State also erroneously asserted that an accused
is entitled to nothing more than the right "to consult with his
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nust be detained in deference to the State's interest of assuring the
defendant's appearance. However, the State of Nebraska, in this case,
urged a radical departure from that "traditional right," contending
that irrespective of an accused's ability to give reasonable assurance
of appearance, he may be imprisoned on the basis of the "heinous
nature" of the offense. In another context, Justice Stevens has
warned that if such a Soctrine were ever adopted"...it would work a
fundamental change in the character of our free society." }_Z_/

B. The Denial of Bail Has Severe Adverse Effects on the Exercise
of Sixth Amendment Rights.

The adverse practical effects of pretrial imprisonment on an accused's
ability "to receive the fullest possible defense" include impairment
of the ability of the accused to personally locate and confer with
potentn.al defense witnesses. 18/ It also significantly detracts from
counsel's duty to investigate thoroughly the facts and law of the
case. 19/ In the conduct of such J.nvestlgatlon, the accused's
assistance can be vital to location of defense witnesses, especially
those in low-income, minority neighborhoods where residents are often
suspicious and uncooperative. 20/

An accused's ability to exercise his Sixth Amendment rights is further
affected by the adverse physical conditions of most jails, by
restricted telephone and visiting privileges, and by limited
opportunity to consult privately with counsel. Attorney-client
consultations are severely hampered by the lack of private interview

attorney" and for his attorney to be '"given adequate time and
opportunity to prepare his defense," supporting this contention by
arguing that a broadened view would render unconstitutional "all
pretrial detenticns, including those situations where a reasonable

17/ Bell v. Wolfish, 441 U.S. 520, 579 (1979) (&issenting opinion).

bail has been fixed which the accused is unable to meet." ’]_._6_/ 18/ cf., Smith v. Hooey, 393 U.S. 374, 379-380 (1969)-

The short answer to this argument is that it simply begs the question : 19/ See ABA Standards Relating to the Defense Function (Approved Draft, 1971)
of the validity of the State of Nebraska's complete denial of any bail ‘ std. 4.1.

at all for alleged violent sex offenders. Obviously, if an  accused 20/ See Amsterdam, al, and Miller, Trial Manual 3 for the Defense of Crimi-
cannot provide "reasonable bail," then under the "traditional right to 20/ nal Cases (1974S)e,g séc. 75 A, PP: 1-61; Calif. Continuing Education of the
freedom before conviction" referred to in Stack v. Boyle an accused ; Bar, CGalifornia Criminal Law Practice (1974), sec. 3.9, p. 113. Aan example

! of the value of a defendant's assistance in locating witnesses was
portrayed in an article in the New Yorker magazine [Kahn, Annals of Law,
New Yorker (Feb. 6, 1971), p. 76, reported in Katz, Litwin & Bamberger,
Justice Is The Crime: Pretrial Delay in Felony Cases (1972) rp. 149-150.]
The defendant (Thamas Golns) was arrested for possession of 600 glassine
envelopes containing heroin which he had turned in to the police, claiming
he had found the contraband on a New York City street. His employer helped
him make bail and supplied him a competent attorney. Under the latter's

13/ Faretta v. California; 422 U.S. 806, 840 (1974) (dissenting opinion).

14/ 1d., at pp. 818-819; emphasis added.

15/ Brief filed in the Supreme Court by Appellant James M. Murphy, District

Judge of the Fourth Judicial District of the State of Nebraska, Douglas direction, he located witne ) .
_ . sses to tlie event, which had occurred the night
County, Nebraska (State of Nebraska brief), p. 36. ‘ before, resulting in the dismissal of the charges. Had Goins been unable
1 Tbid ; to secure his quick release and to return to the scene, the witnesses who
16/ Ibid. had seen him pick up the envelopes in the street would probably not have
been located.
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rooms in many Jjails, and the travel time and frequent delay
experienced by lawyers in gaining eniry and access to their clients in
pretrial custody. These circumstances impair attorney-client
comunications and rapport, which are so vital to effective assistance
of counsel. They also generate a cycle of hostility and distrust
between attorneys and clients that is the very antithesis of the trust
and confidence that are essential to effective representation. 21/
This was aptly described in a study of 1,660 felony defendants in
pretrial custody in Cleveland, Chio, reporting:

"An accused in jail is of little value to his attorney
during the preparation of his defense. Unlike [the bailed
defendant], he camnot lock for witnesses or personally
contact anyone who might be able to assist in his trial
defense, and his attorney must consequently assume complete
investigatory responsibility. In many ways the jailed
defendant is an absolute liability to his defense counsel,
since the attorney must go to the jail every time he wants
to see his client or consult with him on a particular fact.

"Frequently, the defendant in jail is virtually forgotten by
his attorney; rather than consult with his client every time
a question comes up, the attorney must defer looking into
the matter until it is convenient to visit the jail. The
jails are filled with defendants who have been waiting for
trial for several months and who camplain bitterly that in
all that time they have seen their attorneys only once or
twice." 22/

The difficulties experienced by public defenders in conferring with
incarcerated indigent clients may well explain the deep distrust and
unfavorable opinions that typify the attitude of most defendants
toward public defenders. 23/

The deleterious effects of pretrial imprisorment have been well
documented in several studies over the past 20 years. g_t_l_/ Each of
these studies was controlled for variable factors, such as prior
record, the amount of bail set, seriousness of the charge, type of

See ABA, op. cit., Std. 3.1, p. 201.

I(atz’ 9_2. 9}_1:.'-, pc 150.

21818 I

See Casper, Criminal Courts: The Defendant's Perspective (1978) 33, 35-36.

See Rankin, The Effect of Pretrial Detention 39 N.Y.U.L. Rev. 641, 642
(1964); The Unconstitutional Administration of Bail: Bellamy v. The Judges

of New York City, 8 Crim.L.Bull. 459 (1972); Katz, op. cit., p. 151.
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cc?unse:!.,. etc., and they all found a substantial disparity in case
dispositions based upon whether or not the defendant was in pretrial
custody. The New York City study, which was the most sophisticated,
fc?und that a first offender in pretrial detention was three times more
ll}fely to be convicted and was more than twice as likely to receive a
prison sentence than a released defendant with more than ten prior
arx:ests! _2_5__/ When the factors of seriousness of the crime, prior
chm:!.nal record, family ties, and employment status were controlled,
detained defendants were 41 percent more likely to be convicted and
sentenced to prison than those released. Pretrial status was found to
be.more than three times as important as either the seriousness of the
crime charged or prior record in determining whether a defendant would
be convicted and sentenced to prison. In fact, pretrial status was
more important than all other factors conbined. 26/

Professor Foote in evaluating Professor Rankin's study data concluded
that among the major reasons for this disparity were loss of
employment, affecting a defendant's ability to earn a fee to employ
hZ.LS own counsel (as well as ability to obtain probation and support
his family), and poorer legal representation due to the adverse
physical environment of the interview process and the remoteness of
the jail. 27/

Similarly, Professor Katz and his colleagues cited the ability of the
bailed defendant to "build a record," i.e., employment, family ties,
exemplary conduct, during delayed disposition. 28/ Another commenta-
tor cited the pressure of miserable jail conditions and the delays in
getting to trial causing in-custody defendants to waive their rights

25/ The Unconstitutional Administration of Bail, op. cit., at 460.

26/ 1Ibid., a* 480-48l.

27/ Foote, The Ccmln? Constitutional Crisis in Bail: II, 113 U. Pa. L. Rev.,

1125, 1147 (1965).

28/ Katz, op. cit., p. 152.
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and plead guilty. 29/

The State of Nebraska in its bail provision has extended these
adversities that afflict the Sixth Amendment rights of those unable to
afford beil or who are otherwise unable to give assurance that they
will appear in courts. The "traditional right to freedom frgm
conviction [which] permits the unhampered preparation of a defense" is
denied to those charged with the "heinous" offense of violent sexual
assault--who, if innocent and the victims of incriminating
circumstances, are most in need of the benefits of the Sixth
Amendment, i.e., "the fullest possible defense."

29/ Thaler, Punishing The Innocent: The Need for Due Process and the
"~ Presumption of Innocence Prior to Trial, 1978 Wisc. L. Rev. No. 2, 441,
457-458. The insidious pressure of pretrial imprisonment on the innocent
to give up their Sixth Amendment rights was poignantly J:.llus.trated in the
dialogue between an attorney and his client, reported in Mills, "I Have

Nothing To Do With Justice," Life (March 12, 1971) p. 62. After the

defendant was told that if he were to plead guilty he would "walk today,"
he offered to piead gquilty, yet insisted ‘upon his innocence. But the
attorney told him that his plea would not be accepted if he was not "guilty
of samething." Whereupon the defendant insisted that he “didn't do
nothing," and his attorney replied:

"'Then you'll have to stay in and go to trial.’

"'When will that be?' 'In a couple of months. Maybe
longer.'

“Santiago has a grip on the bars. 'You mean if I'm
guilty I get out today?'

""Yes.,' ...

"'But if I'm innocent, I got to stay in?'

"'That's right.' ...

"It's too much for Santiago. He lets go of the bars,
takes a step back, shakes his head, turns around and
cames quickly back to the bars."

"'But, man' — ."
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C. Defendants Accused of Heincus Sex Offenses Must Be Accorded
the Fullest Possible Prctection Under the Sixth Amendment.

The facts of Murphy v. Hunt present a remarkable irony in light of the
historic recognition given by our Anglo-American law that "rape...is
an accusation easily to be made and hard to be proved, and harder to
be defended by the party accused, tho never so innocent." 30/ ILord
Chief Justice Matthew Hale of the King's Bench, 1671-1676, was the
source of that observation, which was based upon his long experience
in presiding at trials of rape charges, and it became a standard
cautionary instruction given to juries in such cases in this country
as well as England over the next three centuries. 3_1/

California's experience with this instruction is especially relevant
to the issue presented in this case. Until 1975 California courts
were required to so advise juries in all sex offense prosecutions. At
that time the California Supreme Court ruled that the instruction
would no longer be "mandatory." 32/ In arriving at that conclusion,
former Chief Justice Wright, the author of the court's opinion,
engaged in an extensive historic analysis of the instruction. He
concluded that the admonition to juries that a rape charge was easily
made and hard to defend was no "longer necessary because of the
increased protection provided to criminal defendants accused of such
offenses in modern trials by virtue of rights guaranteed under the
Sixth Amendment! Thus, he observed:

"...[Flundamental precepts of due process [presumption of
innocence and proof beyond a reasonable doubt]...[and] [t]he
rights of an accused to present witnesses in his defense and
to compel their attendance, subsequently enshrined in the
Sixth BAmendment, [were] barely nascent in the 17+h
Century....Most importantly of all, in the context of a rape
case, one accused of a felony in [Lord Chief Justice]
Hale's day had no right whatsoever to the assistance of
counsel...." 33/

247 (1975), quoting 1 Hale, History of the Pleas of the Crown (lst Am. ed.
1847), p. 635. :

31/ Examples of recent decisions upholding the instruction include Beasley v.

State, 258 Ark. 84, 522 S.W.2d 365 (1975); People v. Carr (Colo. App. 1975)
541 P.2d 104; Kennedy V. State (Wyo. 1975) 470 P.2d 372, cert. denied, 401
U.S. 939. See also, Anno. 92 ALR2d 866.

32/ People v. Rincon-Pineda, supra.

33/ Ipid., at 878.

e —
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In language fraught with vital significance to this case, Chief
Justice Wright concluded:

"...Considering that under the Anglo-Saxon adve}:sarla}l
system of justice 'when a prisoner is undefended .hli
position is often pitiable, even if he has a goc?d case (f
Stephen, supra, at p. 442) [History of the Criminal Lax;:)e o

England (1883)], we recognize that there may yell have been
merit to dale's assertion that a prosecution for rape was an
ideal instrument of malice, since it forced_ an §ccused, on
trial for his life, to stand alone before a jury 1r.1flamed by
passion and to attempt to answer a carefully contrived stc?ry
without benefit of counsel, witnesses, or even a presvznnp{.:lon
of innocence. But the spectre o.f wrongful conv1ct3..on,
whether for rape or for any other crime, has led our §m1ety
to arm modern defendants with the. potent accquterments ?f
due process which render the additional constraint of Hale's

caution superfluous and capricious." 34/

While it is not the purpose of the State qf Nebraska, through 1t':se<1:i>a11
provision, to revert to the ancient practices sought to be av01g bg
means of the Sixth Amendment, it is clea.r‘ that Nebra‘ska h.as ma er_ ‘?Fs
small, but significant, backward step in that direction. a T in
requires a reminder of the classic admoniticn by Justice Bradley
Boyd v. United States, that:

it i i i in its mildest
"...It may be that it is the obnpx:.ou:s thing in i .
and least repulsive form; but 1llegltrna1:.e and unconstitu-
tional practices get their first fogt:mg in tfhat way,
namely: Dby silent approaches and slight deviations from
legal modes of procedure.

This can only be ocbviated by adhering to the rule that
constitutional provisions for the security of person and
property should be liberally construed.” 35/

i i i 9) of the Nebraska

II. The Bail Clause (Article 1, Section .
Constitution Violates the Fourteenth Amendment to tl:le United
States Constitution by Depriving Persons Accused of Violent Sex

Offenses of Equal Protection of the Law.

In determining whether a person denied a right which others have

i i laws, the
j been deprived of the equal protection of the '
igagytzd HE;Sapply a gumber of "tests." Under these tests, the courts

34/ Ibid.
35/ 116 U.S. 616, 635 (1885).
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will review whether the statutory classification which results in the
deprivation is permissible. Depending on the nature of the right, the
court may require merely that the classification be “rationally
related" to a valid state prpose; or where the right involved is
fundamental, “"strict scrutiny" of the classification is required. The
State of Nebraska, in its appeal to the Supreme Court in Murphy v.
Hant, argued that che right to bail was not a fundamental right.
Further, they did not attempt to justify Nebraska's discriminatory
bail classification under the "strict scrutiny® standard, apparently
conceding that the provision cannot pass constitutional muster urder
the test. However, the State's argument also failed to justify the
classification under the lesser "rational relationship test."

A. Denial of the Right to Bail to Persons Accused of Violent Sex

Offenses is Subject to the "Strict Scrutiny Test" of Equal
Protection.

An analysis of what constitutes deprivation of "fundamental rights"
for the purpose of the "strict scrutiny” equal protection test was

school education. 36/ The issue whether "education" was "fundamental"
vas determined by "assessing whether...a right to education [was]
explicitly or implicitly gquaranteed by the Constitution." 37/ The
majority opinion by Justice Powell cited as examples of rights
"implicitly gquaranteed" the right to wvote 38/ and the right of
procreation. 39/ The connection between these rights and any express
constitutional provision is far more tenuous than that between the
right to bail and the Eighth Amendment!

The Rodrigues Court also indicated,  in its restatement of the "strict
scrutiny test," that if such "fundamental freedoms" were merely
"impinge[d] upon," the Court would be required to scrutinize the
statutory classification to determine if it was "not merely rationally
related to a valid public purpose but necessary to the achisvement of
a campelling state interest." 40/ Such "J.mpingement, " as distin-
guished from outright denial, was further emphasized by the Court in

36/ 411 U.s. 1 (1973).

38/ Dunn v. Blumstein, 405 U.S, 330 (1972); Harper V. Virginia Board of

Elections, 383 U.S. 663 (1964).

8 18

411 U.S. at 34, n. 73, quoting fram Eisenstadt V. Baird, 405 U.S. 438, 47,
n. 7 (1972).

Skinner v. Cklahoma, 316 U.S. 535 (1942); Roe v. Wade, 410 U.S. 113 (1973).
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distinguishing the facts of the other cases (such as those involving
the right to vote and the right to procreation), in which it had
applied "strict scrutiny,"--noting that those cases "involve[d]
legislation which [had] 'deprived,' ‘'infringed,' or 'interfered' with
the free exercise of some such fundamental personal right or liberty."
41/ In contrast to those cases, the Court found that the Texas
education financing scheme was "affirmative and reformatory" and,
therefore, not subject to that strict standard.

In the present case, there can be no doubt that the "free exercise" of
a "fundamental personal right or liberty" has been "deprived,"
"infringed," or "interfered" with. This "traditional right to freedom
before conviction," explicitly or implicitly guaranteed under the
Eighth Amendment bail clause and under the Sixth Amendment right to
"receive the fullest possible defense," requires application of the
“strict scrutiny" test and compels the conclusion that the Nebraska
provision violates the Equal Protection Clause.

B. Even if Denial of Bail Does Not Constitute Interference With a
Fundamental Right, the Nebraska Bail Provision Would Be
Invalid Under the "Rational Relationship Test."

The State in its appeal asserted that the "differing treatment of
sexual offenders apart from other criminal offenders" under the
Nebraska bail provision is '"reasonable in that it is relevant to the
legitimate state purpose of protecting society." 42/ However, the
requirement of showing "at a minimum, that  [the] statutory
classification bear[s] some rational relationship to a legitimate
state purpose" 43/ has not been met. Rather, the proponents of the
provision simply assert that "[t]he people of the State of Nebraska
have reasonably determined that the crime of first degree sexual
assaul’. is distinct from other crimes [justifying denial of bail]
based on the undisputed fact that rape is of such a heinous nature as
to pose a grave threat to society.' 44/

This argument merely begs the question as to whether the
discriminatory classification bear[s] some "rational relationship to a
legitimate state purpose.” Burely, it may be argued as an "undisputed
fact" that other crimes are equally, if not more, heinous; under

Nebraska law, such crimes carry even heavier penalties. Yet the

42/ state of Nebraska brief at 26.

43/ Weber v. Retra Casualty and Surety Campany, 406 U.S. 164, 172 (1972).

44/ sState of Nebraska brief at 31-32.

8 18 1% 18 18
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peoPle of the State of Nebraska have not denied bail +o those accused
of such crimes--including, among others, shooting or stabbing with
intent to kill, robbery, kidnapping, arson, and burglary with
explosives. It is unclear how the crime of first-degree sexual
assault is any more "heinous" than those crimes, so as to warrant the
discriminatory classification that is at issue here. All that the
State argued, essentially, is that the crime of first-degree sexual
assault has been "reasonably determined” to be distinct and to warrant
denial of bail simply because a majority of the people of the State
voted in favor of an amendment to the constitution that provides for
denial of bail in such cases.

The denial of bail has traditionally been limited to capital offenses.
According to one view, that concept is "at least arguably consistent
with one of the purposes of bail...to provide reasonable assurance the
accused would appear for trial and sentencing if convicted...[and
that]...it had been thought that most defendants facing a possible
death penalty would likely flee regardless of what bail was set,
[whereas] those facing only a possible prisor sentence would not if
bail were sufficiently high. United States v. Kennedy, 618 F.2d 557,
559 (9th Cir., 1980)." 45/ A similar justification for denial of bail
in rape cases (i.e., likelihood of flight) has not been suggested in
this case. In fact, the opposite conclusion might be suggested by the
Supreme Court's decision striking down the death penalty for the crime
of rape as cruel and unusual in Coker v. Georgia. 46/ At the time of
the decision, of the 16 states that had authorized capital punishment
for rape prior to the first main case striking down capital punishment
in 1972, 47/ only three had reenacted the death penalty for that
offense afterwards. 48/ And while the Court acknowledged that rape
deserved "serious punishment," nevertheless:

"...in terms of moral depravity and of the injury to the
person and to the public, it does not compare with murder,
vhich does involve the unjustified taking of humen life.
Although it may be accampanied by ancther crime, rape by
definition does not include the death of or even the serious
injury to another person. The murderer kills; the rapist,
if no more than that, does not. Life is over for the victim
of the murderer; for the rape victim, life may not be nearly
so happy as it was, but it is not over and normally is not
beyond repair." 49/

Hunt v. Murphy, 648 F.2d 1148, 1160 (8th Cir., losl).
433 U.s. 584 (1977).

Furman v. Georgia, 408 U.S. 238 (1972).

433 U.S5. at 593-5%4.
433 U.S. at 598.
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Accordingly, the death penalty was held to be excessive for the
rapist.

In light of Coker, it is clear that no analogy can ke drawn, as seems
implicit in Tthe Nebraska amendment, that the crime of rape, like the
crime of murder, justifies the denial of the fundamental right to
bail, due to its "heinous nature." Coker's reference to the treatment
of rape in other states is also instructive here, since Nebraska is
the only state in the Union that has a law denying bail for the crime
of rape.

Proper application of the "rational basis test" in this case must rest
upon the principles enunciated in Baxstrom v. Heroid. 50/ The facts
of that decision are pertinent. New York statutes permitted continued
confinement of convicted criminals who were mentally ill beyond their
sentences without a jury trial, as afforded others, and based on mere
administrative determinations. Not unlike Nebraska's argument, New
York's attorney general argued that its classification was reasonable
since such persons were not only insane but had proven criminal
tendencies as shown by their past criminal records. And as in
Nebraska, the state courts had accepted that argument.

In reversing that judgment, the Supreme Court first set forth its
classic statement, "Equal protection does not require that all persons
be dealt with identically, but it does require that a distinction made
have some relevance to the purpose for which the classification is
made." 51/ Applying this rule to the facts, the Court acknowledged
that while a reasonable distinction for determining the type of
custodial or medical care could be made on the basis of whether
mentally ill persons were either insane or dangerously insane, that
classification had "no relevance whatever in the context of the
opportunity to show whether a person is mentally ill at all." 52/

Similarly, in Murphy the State of Nebraska contended that there is a
rational basis for denial of bail to defendants charged with rape
because of the "heinous nature" of that offense-~just as New York
State argued that it could classify the insane on the basis of whether
they were "dangerously insane." {ut, as in Baxstrom, while the nature
of the offense and the severity of its penalty may well determine
conditions of release and the amount of bail to assure appearance in
court, etc., a classification based on the "heinous nature" of the
offense "has no relevance whatever in the context of the opportunity
[to make baill at all." 53/ And like Baxstrom, this classification

383 U.S. 107 (1966).
383 U.S. at 1l11.
Ibid. (emphasis in original).
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must be Jdeemed “capricious" in light of the fact that the "full
benefit" of bail is afforded those charged with equally heinous
offenses, such as shooting or stabbing with intent to kill. 54/ Like
Baxstrom, "this distinction contradicts all senblance of rationality
of the classification." 55/

Jackson v. Indiana 56/ is also instructive here. That decision
invalidated an Indiana statute that declared unconstitutional a
discriminatory classification of accused persons found presently
insane and unable to stand trial. Unlike other alleged mentally ill
persons, such defendants were deprived of substantial rights accorded
to persons committed under the civil commitment procedures. 1In a
unanimous opinion authored by Justice Blackmun, the Court sustained
that contention under Baxstram v. Herold. The fact of pending
criminal charges was held not sufficient to justify such discrimina-
tion; and, in language pertinent to the present case, the Court noted,
"[I]f criminal conviction and imposition of sentence are insufficient
to justify less procedural and substantive protection against
indefinite commitment than that generally available to all otners, the
mere filing of criminal charges surely cannot suffice." 57/ -

Like the above statutes, the Nebraska bail provision denies, at the
very least, the important "procedural and substantive prctection" of
bail to a particular class of defendants--those charged with violent
sexual offenses. The State justified this classification on the basis
of the "heinous nature" of rape, yet it has utterly railed to show
that "the distinction made ha[s] some relevance to ine purpose for
which the classification is made." 58/

The real question, as indicated by the Baxstrom-Jackson analysis, is
whether or not the classification of alleged violent sex offenders-—-as
distinguished from alleged attempted killers, kidnappers, robbers,
etc.~-has relevance "in the context of the opportunity" to post bail.
The State provided no proof whatever of any basis for such
discrimination, but merely asserted that the people of the state

$28-410, Msbraska Statutes Reissue of 1975.

Ibid., at 115.

Ut
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406 U.S. 715 (1972).
Ibid., at 724 (emphasis added).
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“reasonably determined that the crime of first degree sexual assault
is distinct from other crimes [and] that rape is of such a heinous
nature as to pose a grave threat to society." 59/

An amicus curiae brief filed by "lLaws at Work" (L.A.W.) with the
Supreme Court in connection with Murphy v. Hunt essentially echoed
this unsupported assertion, stating, "LA] key issue in the instant
case is that of the dangerousness of accused rape offenders while
awaiting trial." 60/ But after so stating, that brief merely provides
data on the incidence of repeat offenses for convicted and accused
rapists and other offenders——it does not address what is referred to
earlier as the "key issue" of the "dangerousness of accused rape
offenders while awaiting trial."”

Even more significantly, the L.A.W. data entirely contradict any
suggestion that rape offenders have a higher recidivision rate.
According to their charts, the incidence of repeat offenses by rapists
is no greater and is often less than repeat offenses by other
offenders. 61/ —

Thus, any implication that the Nebraska statute's classification--as
it relates to the denial of bail——is somehew rationally related to a
higher incidence of repeat offenses by such accused persons is
entirely negated.

C. The Latest Available Empirical Data Provides No Support for
Either a "Necessary" or a "Rational” Relationship Between the
Classification Herein and Denial of Bail.

The most recent empirical study of pretrial release practices in eight
jurisdictions throughout the country provides important new data on

59/ State of Nebraska brief at 31-32.

60/ L.AW. brief at 17 (emphasis in original).

61/ L.AW. brief at 18. Under the chart labeled, "Table 2, Offender Arrest
Record," the recidivist rate for offenders with previous arrest records for
rape range from a low of 17.5 percent to a high of 27.8 percent, which is
substantially below the recidivist rates for repeat offenders in the “other
violent™ category, which range fram a low of 28.6 percent to a high of 40.6
percent! Similarly, the chart entitled, "Table 3, Accused With Previous
Arrest Records," shows that the previous arrest rates for alleged rapists
range fram a low of 16 percent to a high of 26 percent, whereas arrest
record rates for persons accused of "other violent offenses" range from a

low of 22 percent to a high of 38 percent! Thus, the L.A.W. brief data
show that &se accused and convicted of other crimes have substantially

hicher recidivist rates.
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court appearance performance and pretrial criminality. _6__2_/ These data
are inconsistent with common notiong about those subjects and
contradict any theory that the Nebraska bail classification is either
“necessary" or even "rationally" justifiable as a measure to prevent
crime or to assure appearances in court by persons accused of violent
sex offenses.

There were 3,488 defendants included in the eight-site sample, 85
percent of whom secured release at some point before trial: 825
defendants were released on financial conditions; 2,129 were released
on nonfinancial conditions; 510 persons were detained. 63/

In general, the study found that "the overwhelming majority, 84
percent, of all released defendants in the eight sites had no pretrial
arrests." 64/ The overall pretrial arrest rate was 16 percent, with
rates for individual jurisdictions ranging from 7.5 percent to 22.2
percent. 65/ Pretrial rearrest rates were broken down by specific
charge. For the category "forcible rape," the sample contained 17
defendants who were released and 7 defendants who were detained. Of
the released defendants, 14 were not rearrested, or 84 percent—pre-
cisely the same proportion as that of the general pretrial release
population. 66/ And of the three defendants who were rearrested, only
one was convicted of the pretrial rearrest charge. 67, /

Higher rearrest and conviction rates were reported for all other
serious crimes, except embezzlement. 68/ Among these higher rearrest
rates were those who had been released on charges of "murder,
manslaughter" (21.4 percent), "robbery" (16.9 percent), "aggravated
assault" (16.7 percent), "burglary" (27.6 percent), "larceny, theft"
(24.1 percent) "auto theft" (29.0 percent), "simple assault" (16.2
percent), "arson" (30.4 percent), "forgery, counterfeiting" (33.8

The study was conducted by The Lazar Institute of Washington, D.C., and was
reported in Pretrial Release: A National Evaluation of Practices and

Outcomes: Summary and Policy Analysis (August 1981). It was funded by
grants from the National Institute of Justice, U.S. Department of Justice.

Ibid., p. 11, Table 4.
Ibid., p. 20.

Ibid.

Ibid., p. 73, Table A-4.
Ibid., p. 74, Table A-5.
Ibid., p. 73.
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percent), "fraud" (18.3 percent), "stolen property" (21.9 percent),
and "malicious destruction" (18.4 percent). 69/

The data on failure-to-appear rates, however, showed that five of the
seventeen released on forcible rape charges (28.9 percent) had failed
to appear, vhich was the highest rate, with comparably high rates for
"forgery" (20.8 percent) and "fraud" (20.9 percent), and "prostitu-
tlon, vice" (27.9 percent). 70/ However, lest any great significance
be given to th:.s, the study also reported that, overall, 29 percent of
the defendants in all categories who failed to appear had returned to
court of their own volition within 30 days, and an additional 16
percent returned woluntarily afterwards. The others were either
returned to court as a result of an arrest (about one-third) or were
tried in absentia or forfeited bail (6 percent). Of all the
defendants who failed to appear, 17 percent were otill at large when
the data were collected, leaving an overall "fugl._lve" rate of just 2
percent. 71/

With respect to the ability to predict court appearance outcomes, the
study could not "identify a set of characteristics that could be used
to predict with reasonable accuracy the defendants who would fail + .
appear” and concluded that this reflected "the difficulty of trying to
predict an event that is relatively rare and experienced by persons
with diverse characteristics.” 72/

Thus, it is clear fram this most recent empirical study that it cannot
be concluded that the Nebraska bail provision's classification of
first-degree sexual offenders is either "necessarily" or “rationally"
related to any purpose for which bail may be denied. It is simply
irrational to deny to this category of accused persons "the
traditional right to freedom [which] permits the unhampered
preparation of a defense," when others, similarly situated and charged
with offenses that are equally, if not more, heinous are accorded that
fundamental right.

69/ Ibid.

70/ Ibid., p. 72, Table A-3.
Z_]_./ Ibid., jol) 15.

72/ Ibid., p. 18. With regard to the ability to predict "dangerousness,"
empirical studies also show that such pred:.ctlons are "grossly inaccurate,"
and that incorrect predictions occurred in more than half and up to 99
percent, in recent efforts. See Martin, "The Prediction of Dangerousness
in Mental Health and Criminal Justice," Pretrial Services Annual Journal,
Vol. 1v, 1981, p. 14.
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Conclusion

Both NLADA and NACDL are deeply concerned and troubled by the State of
Nebraska's attempt to curtail the precious right of its citizens to
bail and the cminous implications of such denial for the future of
individual liberty in that state and in this country. In this regard,
they share the views implicit in the remarks of Justice Story many
years ago:

"The provision [Eighth Amendment] would seem to be wholly
unnecessary in a free govermment, since it is scarcely
possible that any department of such a government should
authorize or justify such atrocious conduct [denial of the
right to bailJ." 73/

73/ Story on Constitutional law, 5th edition, Vol. 2, p. 650.
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A recent study of practices in 119 pretrial release programs published
by the Resource Center indicated that, despite a general growth in the
efnnual budgets of release programs since the early 1970s, the funding
iricreases do not appear to have been reflected in larger staffs. In
fact, there may even have been a slight decrease in the numbers of
staff in some larger programs, so that brogram resources appear to be
stretched thinner now than in the previous decade, and the increased
funding may only be serving to keep pace with inflation. The study
suggests, therefore, the need for consideration of expanded use of
volunteers and/or student interns, to assist in interviewing
defendants, gathering data, and in-house research. Nonetheless,
volunteers will not solve all the problems of diminished program
resources--nor will volunteers necessarily be effectively utilized in

the absence of a strong project core and a well~thought-out program
for their use.

The authors of this article argue that heightened funding pressures at
a:ll :levels will force the expanded use of volunteers in criminal
Justice programs and that the pretrial arena is particularly well
suited for such expansion. Authors Lindauer and Cooper explore the
history of volunteers in criminal justice and pretrial services and
document examples of how budgetary constraints have placed limitations
on operations in several pretrial services agencies. They Ffurther
recount one agency's positive experience with the use of volunteers
and outline the transition brocess to the use of volunteers instead of
paid staff, implementation of a volunteer program, and other issues

which arise in connection with the effective utilization of
volunteers.

Barbara K. Lindauer is a research Scientist at the Denver Research
l"nstitute (DRI). She received both her masters degree and a doctorate
in psychology from Purdue University. Dr. Lindauer is currently
co-director of a study on Central Intake Systems, a grant awarded to
DRI by the National Institute of Justice.

Glenn Cooper is a research associate at the Denver Research Institute
where he co-directed an evaluation of the Communit;y Service
Restitution Program. He has a masters degree in judicial
administration from the University of Denver.
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Since their inception, pretrial services agencies have justified their
existence through provision of defendant services and by providing
alternatives to incarceration. Given the recent emphasis on fiscal
conservatism at the county funding level, many pretrial agency staff
positions are being faced with severe cutbacks or elimination. An
alternative to service reduction may be the incorporation of
volunteers into the program. Historically, criminal justice systems
in America have benefited fram active citizen participation. In
addition, use of volunteers complements the present Administration's
emphasis on self-reliance. 1/ This article explores the relationship
between volunteers and pretrial services and discusses a variety of
factors which must be considered in the transition to the use of
volunteers in lieu of paid professional staff.

Volunteerism as a Tradition in Criminal Justice

Within the context of criminal justice, volunteerism in America has a
long and successful history. One hundred and fifty years ago, menbers
of the Philadelphia Society for Alleviating the Misery of Public
Prisons volunteered their time to supervise persons just released from
prison. This volunteer effort served as the foundation for parole. 2/
In 1841, a concerned citizen named John Augustus introduced the
practice of placing persons convicted of a crime under community
rather than prison supervision. Trained volunteer citizens continued
to assist in alleviating problems relating to offender counseling and
supervision and to court sentencing alternatives. However, as the
corrections field became more dependent upon professional staffing,
the role of the volunteer private citizen along with the concept of
volunteerism became less important. _3_/ By the mid-1900s,
professionals had assumed most of the positions previously held by
volunteers. However, by the 1960s, use of volunteers in corrections
had came full circle. Because of such factors as the increase in the
crime rate after World War II and overcrowded prisons, professional
staffs were unable to provide appropriate human services to the
swelling prison populations. It became increasingly apparent that
private citizens had a vested interest in the correctional process
since many of those incarcerated would at some point return to the
comunity. 4/

1/ Ronald Reagan, Remarks of the President to the ‘National Alliance of

Business, The Sheraton Hotel, Washingtonm, D.C., Octobér 5, 1981
(Washington, D.C.: The Wnite House, Office of the Press Secretary, 1981).

2/ P. C. Kratcoski, "Volunteers in Corrections: Do They Make a Meaningful
Contribution?," Federal Probation, Vol. 46, No. 2, 1982, pp. 30-35.

3/ mid.

4/ “Guidelines for Volunteer Services," in Corrections Volunteer Information
~  Portfolio, B. R. Host, ed. (Boulder, Colo.: VOLUNIEER, The National Center
,for Citizen Involvement, September 1980).
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68
_ ) ) : VISTA. _8__/ Although many projects were initiated as a result of the
Particular success has been achieved during the recent past with the :‘ bail reform movement, today the proliferation of pretrial services

use of volunteer counselors in juvenile justice programs. 5/ Such was projects is largely the result of the need to alleviate Jjail

the perceived impact of the renewed interest in volunteers on the overcrowding, preserve human rights, decrease reliance on monetary
justice system that the National Informatlor} Center on yolunteers in ‘ forms of release, and avoid new jail construction costs. as judges,
Courts was founded in the 1960s. Iater, this organization and other f | prosecutors, and other key actors in the system recognized the utility
groups that sought to provide information on and advocate the use of é of pretrial release programs, and as federal, state, and local monies
volunteers combined to form VOLUNTEER: The National Center for Citizen ; became available, these projects, much like those in corrections,
Involvement. 6/ In a message to the Sixth National Forum on became less reliant on volunteers and more dependent upon professional
Volunteers in” Criminal Justice, President (then candidate) Carter paid staff, using volunteers for ancillary rather than essential
stated, "I feel strongly that the criminal justice system in this services.

nation must depend on the involvement of the people to assure maximum
efforts in crime prevention, court assistance, and both juvenile and
adult correctional programs. In a democratic society, frgedom is
dependent on fair and sure justice. What better assurance is ‘there
than having the People of the United States themselves involved in our
justice process?" 7/

|

1

{ But recent cutbacks across all criminal Sjustice agencies at the
f ; federal, state, and county levels have caused reductions in pretrial
i staffing across the nation. A change in direction for many pretrial
/| services programs has also been documented. According to a December
{ j 1981 letter from Madeleine Crochn, then Director of the Pretrial

) ; { Services Resource Center, "Although many (programs) still attempt to
With continued emphasis on the use of volunteers in both courts and provide services to defendants—-ang occasionally to victims-—they do

corrections, the need was apparent for continuing evaluati.on of the “; | SO with increasing difficulties. The service staff of those programs
effectiveness of such programs. In an early (1975) evaluation effort are the first ones laid off when budgets are cut. The
for the National Science Foundation, Cock and Scioli concluded that J : service-providing agencies within the comunity are themselves being
previous evaluation efforts were minimal and that the success of'any | - phased cut. And the program sponsors (often prosecutors or probation
future research in the area of volunteerism in courts and corrections f departments) sometimes no longer see value in maintaining these

would depend on the development and use of a nationgl set of services." Many pretrial services agencies have already experienced
effectiveness criteria for agency volunteers. Although this was seen these funding cutbacks—-to the extent of program elimination.

as a necessary first step for an overall gvaluation of wolunteer Therefore, the trads tional use of volunteers as program enhancements
programs and inventorying program results, their proposal has not been may change to replacement of paid staff. From our experience
implemented to date. conducting research for the National Institute of Justice (NIJ)

) , related to post-arrest/pretrial processes, we at the Denver Research
Volunteers in Pretrial Release Agencies ‘ Institute have seen budget cutbacks severely reduce research efforts
and service delivery at some sites. The following are examples of
impacts that have been cbserved:

In the late '60s and early '70s, considerable interest was shown
throughout the criminal justice community in bail reform and the use
of nonfinancial forms of release. With the advent and apparent
success of the early Vera Institute and Manhattan Bail Projects many
pretrial services agencies began operation throughout the country.
These agencies, charged with screening pretrial defendants f:or
release, verifying client information, and in some cases releasing
arrestees on a promise to appear without posting bond, were frequently
staffed with individual volunteers or sponsored by such programs as

® In Pima County (Tucson), Arizona, budget cutbacks have forced
the elimination of data collection and information services
based on client tracking information.

® In Salt Lake County, Utah, reduced funding has eliminated
tracking and supervised release of misdemeanant warrant
arrestees and eliminated almost all research efforts.

: ® In Denver County, Colorado, only screening and information
5/ M. Ritchey, "The Partners Program," Voluntary Action Leadership, Fall 1979, | | verification functions remain in a program once also charged

pp. 32-34. ; with supervision of clients after own recognizance release.

6/ P. L. Weston, Volunteers in Justice: Observations on a Movement (Denver,
- Colo.: National Association on- Voluntesrs in Criminal Justice, 1977).

! 8/ P. Kennedy, "VISTA Volunteers Bring About Successful Bail Reform in

Remar irmmy i ia, Octcber 17, 1976. ; Baltimore," American Bar Association Journal, Vol. 54, 1982, pp. 30-35;

l/ ks by J Carter in Atlanta, Georgla, ’ ‘, Pretrial Services Resource Center, Washington, D.cC., personal
cammmnication; San Mateo Bar Association Newsletter, 1981.
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i the
® In Baltimore, Maryland, the 1loss .of CETA funds forced
Pretrial Serv'ices Agency to reduce its staff from 117 to 68 and
to substantially reduce its services.

e In Multnomah County, Oregon, pretrial services and corrmur}ity
corrections were particularly hard hit when the corrections
budget was reduced by $2 million.

® In Orleans Parish, Louisiana, the loss of federa.l fu_nding for" a
pretrial services agency resulted in the termination of five
out of seven staff positions.

® In Santa Clara County, California, extreme .bgdge’r: cuts as the
result of Proposition 13 may cause the elimination of either
the Own Recognizance or Supervised Release programs.

Because of the recent fiscal problems encountered by pretrial services
agencies and their early dependence upon voluntee:rs:, they seem to be
prime candidates to test the President's po'l:n.cn.es :?or 1ncrea§ed
use of nonpaid citizens. Not only are pre::trlal services agencies
losing funds, they seem particularly well suited for a transition to
use of volunteers in some staff positions because they have the least
stereotyped requirements for criminal justice system employment and
have traditionally operated on flexible schedphng pOllC.leS. 9_{ ’.For
example, in a review of staff qualificatlor}s (forllnte.rv1ew:|'.ng
defendants at booking and verifying interview information, _including
checking criminal history records), directors from .all six oﬁ the
sites included in a recent research study cited flexible .educatlongl
background requirements and expressed particularly si-:rgng. interest in
personality characteristics such as warmth, respon31b1}1ty, and the
ability to cammnicate well. _:_L_g/ In terms of.schedullng_, the study
found that many of the larger pretrial services agencies opgrate
24 hours a day, with employees working . four.- to .elght-hour sT_u._fts.
Smaller agencies, often working in conjunction with othgr crmq.nal
justice offices, operate only when the courts are not in session,
allowing for evening, night, and weekend shifts. "I'hJ.s type .of
scheduling creates ample opportunity for. those with other job
commitments to volunteer, and is also suitable for homemakers,
students, retired persons, ex-offenders, and others. _l_:_L_/

71

The use of volunteers by existing pretrial services agencies indicates
that the concept is feasible. The Court Volunteer Center (CVC) in
Pima County (Tucscn), Arizona, began a volunteer program in 1972 and
presently maintains a staff augmented by approximately 60 volunteers.
They are actively recruited through the Volunteer Action Center, a
United Way agency; through advertisements posted in local college and
university newspapers; through talks to classes and instructors at
these post-secondary institutions; through different community
organizations; and by word of mouth. Senior citizens are alsc active
in volunteering through RSVP (Retired Senior Volunteer Program), which
reimburses volunteers for lunch and transportation expenses.

Once recruited, volunteers undergo four extensive three-hour training
sessions, designed to familiarigze them with the functions and
organizational structure of CVC, court procedures, pretrial release
processing, jail programs, and the appropriate forms and procedures
for processing defendants through the criminal justice system. Once
their training sessions are completed, volunteers conduct both
misdemeanor and felony release interviews at the jail. A1l
misdemeanants are pro~essed through a prebooking facility Ilocated
outside of the main jeil in a trailer where interviewers using a point
scale determine release eligibility. Inside the jail another office
is maintained, primarily through the use of volunteers, where all
felony defendants and those misdemeanants bocked into the jail are
interviewed. The jail office is staffed 24 hours a day, seven days a

week, in 42 four-hour volunteer shifts. Some volunteers work two
shifts.

Volunteers also serve in the CVC office and in the past have helped to
maintain an accurate manual defendant tracking system thicough working
with city court recorcs. 12/ They attend court sessions to check on
the agreement rate betwen CVC release recommendations and court
decisions regarding defendant release. CVC volunteers staff two
information desks located at the Superior and County Court Offices, to
direct people to the appropriate offices and courtrooms.

Volunteers directed by the volunteer coordinator are always under the
direction of a staff supervisor who schedules shifts . and
"trouble~shoots" any scheduling conflicts. The volunteers themselves,
retired people, ex-offenders, students, people easirg back into the
job market, those getting credit for internships or field placements,
and the curious or those who need to fill up some free time, must be
committed to serving at least four hours per week for a minimun of six

9/ These conclusions are based on research currently underway (pursuant to a

grant fram the National Institute of Justice to the Denver Research

Institute) to lyze central intake systems. 12/ Unfortunately, the paid staff position responsible for research,

: supervision of volunteers, and data collection was eliminated, so this
10/ 1bid. effort was significantly reduced. But prior to this reduction, volunteers
- ‘ j ’ made possible the extensiveness of previous monitoring.
11/ Ibid.
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months. Some choose to spend even mere time, sometimes as much as 35
to 40 hours per week. It is estimated that volunteer hours are
equivalent to eight full-time equivalent positions. 13/

The value of volunteers goes beyond econamic considerations for CVC,
according to Pat Frank, vclunteer coordinator at CVC. Frank points
cut that volunteers have exerted a positive influence +hroughcut the
criminal justice system and comunity. 14/ Keeping the agency known
to the public, increasing professional staff motivation and level of
expertise, keeping the criminal justice system open to routine public
scrutiny, educating the public about criminal Justice functioning,
maintaining a humane element in corrections, and developing a pool of

potential job candidates are all attributed to the use of
volunteers. 15/

Whereas Pima County's Court Voluntecer Center was selected as an
illustrative example of voluntesr usage in pretrial release, the
concept has been utilized elsewhere. A survey of the 283 pretrial
services agencies contained <1 the 1979/80 Pretrial Services Resource

Center Directory indicates that 77, or 27 percent, of the agencies use
volunteers in scme capacity.

Transition to Volunteers

Incor;x:r.ating a volunteer program into an existing criminal justice
system is not without its drawbacks. Schwartz, Jensen, and Mahoney
report that as many as 25 percent of all volunteer criminal justice
programs fail. _]_,§_/ Therefore, the move to staff a pretrial services
agency in full or in part by volu.teers requires careful
consideration. The following discussion cen.ers on those factors
vhich would facilitate a successful transition.

13/ No dollar amount is given because a review of the literature on

volunteerism in criminal justice twms up no specific numbers. Alsc, in
contacts with a number of programs that employ volunteers, it was learned
t’:hat no agency has calculated savings attrirated to the use of volun:eers
in an exact fashion. Rather, savings were approximated using an average
hourly wage and multiplying that figure by the number of hours denated by
volunteers, leading to questionable high figures.

14/ Personal cammnication, 1982.
15/ see note 14.

16/ I. M. schwartz, D. R. Jensen, and M. J. Mahoney, "Inteyrating the Volunteer

Program in the Agency Structure," in Host, op. qit.

73

Initially, a pretrial services agency must consider potential sources
of volunteers and make a preliminary determination if sufficient human
and fiscal resources are available to initiate a volunteer program.
An initial feasibility study should ascertain the presence of large
agencies noted for volunteer services (United Way, Salvation Army,
Volunteers of America, etc.), special-interest community service
groups (Kiwanis, Jaycees, VFW, Elks, etc.), college or university
student populations, elderly, underemployed or unemployed workers, and
groups or individuals already involved with assisting criminal justice
agencies. (For example, the Service League in Redwood City,
California, has been active in assisting defendants with meeting
personal needs while incarcerated; such an organization's functions
might be expanded to include volunteer activities in pretrial
services.) Based on this information, a decision can then be made
whether sufficient local resources exist to provide an ongoing
canplement of volunteer workers.

Secondly, careful consideration must be given to the selection and
training of the volunteer force. Concerm by those reluctant to
incorporate volunteers has focused on unprofessionalism, underlying
motives of volunteers, potential for illegal or unethical actions, and
threats to public relations. 17/ However, in reviewing all the
evaluations of criminal justice volunteers to date, Sigler and
Leenhouts (1982) conclude that no studies have demonstrated +hat
clients serviced by volunteers are less successful than other clients.
18/ 1It remains, then, for the prospective volunteer agency to develop
guidelines for screening applicants for volunteer work. Ideas for
screening interviews or application procedures can be modeled after
existing procedures fram other agencies which depend on volunteers,
through contacts with cther criminal justice systems which rely on
volunteers, or from such agencies as the National Information Center
on Volunteerism or the Pretrial Services Resource Center, both of
which can provide technical assistance in areas related to volunteers
and on staffing pretrial services agencies.

Once potential volunteers have been identified, they must become
acquainted with the agency itself and the tasks they will be required
to perform. Training decisions include selecting the most effective
instructional media and an instructor, deciding if instruction or
on-the-job training is most appropriate, and scheduling training
sessions. Agency expectations of the wolunteers should be clarified.
For example, Pima County holds training sessions that are broken dewn
into four broad topic areas--Court Systems, Crisis Intervention,
Perspectives on the Criminal Justice System, and Training in Program
Specific Areas. Guest lecturers are included to familiarize

LT

17/ Kratcoski, op. cit.

18/ R. T. sigler and K. J. Leenhouts, "Volunteers in Criminal Justice: How

Effective?" Federal Probaticn, Vol. 46, No. 2, 1982, Fp. 25-29.
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volunteers with the roles of relevant criminal justice agencies. All
sessions are mandatory and expectations regarding length of volunteer
service are clearly specified. A critical factor in the retention of
volunteers in criminal justice programs is the successful matching of
volunteers' talents with agency needs, effective training programs,
and the development of precise job descriptions to reduce chances of
conflict between paid and volunteer staff menbers. 19/

After campletion of training, program administrators must concern
themselves with the continued motivation, incentive, and support of
volunteers. Since volunteers do not receive monetary considerations
for their performance, they must receive other kinds of recognition
for their efforts. In the Corrections Volunteer Information Portfolio
eight items are listed as relating to wvolunteer motivation and
incentive. 20/ They include volunteers' having an agency
identification card or pin, certificates and/or recognitions at an
annual awards meeting, recognition of staff leadership for its role in
volunteer programs, location of a volunteer office or desk within the
agency, ability of proven volunteers to move up within the agency,
presence of an ex-volunteer on paid staff, presence of at least
two~thirds of trained volunteers on duty at the end of one year, and
the presence of at least one-third of the new wvolunteers who were
referred by present volunteers. ’

Additional considerations in the use of volunteers are those of
liability and insurance coverage. Information can be obtained through
consultation with a professional insurance agent or through a local or
state volunteer board or resource center. In their survey, NIC-NICOV
found several insurance companies which provided volunteer coverage at
a group rate or based on a low or year cost model when volunteers
could be classified as employees-without-pay. 21/

Since they are unpaid staff, volunteers usually cannot fit into a
program's normal organizational structure in the same way as salaried
personnel. Several organizational models have been created vhich
provide management choices for supervising the work of volunteers.
These models include a separate volunteer unit headed by a volunteer
program administrator, a separate unit headed by an assistant director
for volunteer services, and a special unit working directly under the
agency director. 22/

19/ Kratcoski, op. cit.
20/ National Institute of Corrections and National Information Center on

Volunteerism, Corrections Volunteer Information Portfolio (Boulder, Colo.:
National Information Center on Volunteerism, April 1979).

Ibid.
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Schwartz et al., op. _c_:._f_;_

These and other volunteer organizational designs are elaborated upon in

75

In order to establish the effectiveness of any inrovative proqgr
change in staffing a system must be designed }1’:0 evaluate a?ﬁogoimitgi
agency performance. In this case, an evaluation pPlan to measure
volunteer as campared to paid staff pretrial services performance must
l?e created. 23/ First, policies and procedures should be tailored to
incorporate a volunteer staff. Second, the goals of and objectives
for thf:*. use of volunteers in pretrial services should be defined in
operational terms. Third, performance measures for various tasks
assigned to volunteers should be devised to assess levels of volunteer
output (e.g., number of screening interviews completed, number of
follow-up contacts made) as compared to pre-established or paid staff
levels of achievement for each job. Finally, feedback loops should be
ileveloped"between volunteers and agency management and between
consumers” of agency services (defendants, courts, corrections) and
program administrators to provide informal, subjective measures of job
performance and service satisfaction levels.

Conclusions

The above discussion was designed to stimulate interest in the use of
volunteers by pretrial services agencies which are currently facing or
in the future will face a reduction in professional staff and
subsequent cutbacks in services. Because the design, implementation
maintenance, and evaluation of a volunteer program is a comple;c
process, a lJ':St of relevant resources has been appended to this
article. It is hoped that the lack of adequate evaluation data and
the presence of few model programs will not discourage the adoption of
vol.unteer‘ programs by pretrial services agencies, especially given the
existence of f:\pp.roximately 2,000 volunteer programs involving a
quarter of a million people in criminal and juvenile justice at last
copn‘t. 12-‘-1-/ Evidence cited has suggested that a well-planned
utll.lzatlon of volunteers can not only result in a significant cost
Ssavings to pretrial programs but can also provide beneficial

: : itages to the agency itself, the criminal - ‘
system iminal
Y » and to the comunity. ! )l Justice

23/ T. J. Cook and F. P. Scioli, The Effectiveness of Volunteer Programs i
A—— . 3 13 Sn— —-—m
Courts and Corrections: An Evaluation of Policy Related Research iChi cago:

University of Illinols, Department of Political Science, 1975).
24/ Kratcoski, op. cit.




76

APPENDIX
Resources: Volunteers ig'Pretrial Release
Court Volunteer Center National Igstitute of Corrections
Pima County Superior Court Information Center
45 West Pennington 1790 30th Street
Tucson, AZ 85701 Suite 130 |
Boulder, CO 80301 g
,{,
!
Pretrial Services Resource VOLINTEER: The National Center for
Center Citizen Involvement ~
918 F Street, N.W. P.0O. Box 4179
Suite 500 Boulder, CO 803006

Washington, DC 20004

National Association on Volunteers
in Criminal Justice

P.0. Box 6365

University, AL 35486

NASADAD: CAL ASSISTANCE TO
SUPPORT DRUG,/ALCOHOL
REHABILITAT]iDN PROGRAMS
by

ROBERT B. STITES, Esq.
MILTON CLOUD, M. Div.

Over the last ten years, federal response to the need of communities
to provide alternatives for drug and/or alcohol abusers and addicts in
the criminal justice system has in bpart centered around the
development of the Treatment Alternatives to Street Crime (TASC)
brograms. The 1980/1982 Directory of Pretrial Services published by
the Pretrial Services Resource Center lists TASC programs in nearly 50
cities nationwide. Despite the demise of LEAA, the federal government
still funds several statewide TASC systems. and a number of programs
have found alternative (local) funding sources.

The majority of TASC programs accept pretrial defendants for substance
abuse treatment. Participation in a TASC program may be a condition
of pretrial release or diversion of a defendant. TASC programs often
fulfill the functions of pretrial agencies or serve existing agencies
by providing ancillary treatment and resources. For this reason,
their development is important to bretrial practitioners. Also of
interest is the history and role of the National Association of State
Alcohol and Drug Abuse Directors (NASADAD) in providing technical
assistance to TASC programs. These issues are the subject of the
following article, based on NASADAD's final report to LEAA early this
year.

Not only is the experience of NASADAD valuable in terms of the
knowledge accumulated about broviding services to a large proportion
of clients often served by bretrial agencies, but it is also of
interest in terms of the provision of technical assistance generally.
Of particular value are insights about the development and
implementation of "alternative" programs in a community, and the
difficulties which arise in securing political and economic support
from the community.
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I. BACKGROUND

TASC Origin

The Treatment Alternatives to Street Crime (TASC) program has enjoyed
a long run for a limited federal assistance program. It has been
“limited" not only in the sense of the relatively small amount of
money available in a given year, but also in that local pregrams were
eligible to receive federal funds for only two to three years each.
Undoubtedly, the continued acceptance of TASC was due primarily to the
need perceived by many communities to find alternative processes to
cope with drug and/or alcchol abusers and addicts in the criminal
justice system. In no small measure, however, TASC acceptance can be
attributed to the willingness of the Law Enforcement Assistance
Administration (LEAA) to aid communities in adapting TASC to local
needs and values.

TASC began as one of the innovative programs developed by the White
House Special Action Office for Drug Abuse Prevention (SAODAP) to
counter increasing drug addiction and abuse and to deal with its
releationship to the increase in crime. After initiating a single
pilot project in Wilmington, Delaware, SAODAP and LEAA cooperated in
offering support to establish and operate TASC programs in those
cities included in LEAA's High Impact Crime mini-block grant program.
A third federal agency, the Division of Narcotic Addiction and Drug
Abuse (DNADA) of the National Institute of Mental Health, Jjoined the
effort and awarded grants to additional jurisdictions to begin TASC
programs.

In less than two years, from the award of the pilot project grant in
early 1972 to the end of 1973, TASC projects became operational in 13
local jurisdictions within 11 states, and several other grants were
awarded to sites that would be operational in a few months. The local
TASC projects established mechanisms for screening, intervention
(identification), referral to treatment, and monitoring treatment
progress of drug addicts or abusers charged with criminal offenses.
In many cities TASC also either provided drug abuse treatment or
purchased treatment services from community programs. Late in 1973
the three federal agencies involved agreed that LEAA would thereafter
be responsible for developing, funding, and overseeing the screening,
intervention, referral, and monitoring functions, while DNADA and its
successor, the National Institute on Drug Abuse (NIDA), would take the
lead in providing federal assistance to treatment providers.
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The popularity of TASC continued wii:_h the addition of. 19 more
opexating projects in 1974 and 1975, while three former projects were
discontinued. The 29 operational sites represented 24 states; thre.ae
other grant awards in an additional three ste.1tes were. al:so made in
1975 but had not yet started operations. With a majority of the
states having thus been exposed to TASC, LEAA set ou.t to e.xpand TZ}SC
demonstration by encouraging the start of local projects in aﬁmajor
city or county of the states not yet rc_apresented. "In 1972' TASC was
opened to competition by all comers seeking the TASC "model.

TASC Expansion

The TASC "model" continued to evolve. The origina?. design for
heroin-addicted criminal offenders was modified to 1nclud§ those
dependent upon or abusing other drugs, and later, alccholics and
alccohol abusers. Diversion as the sole or principal procedural remedy
was supplemented by intervention conditioned upon treatm:ent, and by
probation or parole with similar conditions: TASC functﬂ;.lons changed
with experience: 24-hour screening capability was foqna unnecessary
in most jurisdictions and was replaced by one or two shlﬁts or .by just
a few hours per day in smaller jurisdictions; mass urinalysis as a
screcning tool was discarded by most projeg:ts in favor of limited,
confirmatory tests; broader client eligibilltx created a need for a
greater range of treatment and support services egvallab‘le to TASC
clients; and continued budget pressures forced prc?ject directors to
seek and implement more efficient methods of operation.

TASC Incentive Programs

Territorially, the early TASC projects each served a major city or an
urban county. Later, TASC projects were developed in . smaller c?.tles
or counties or in multi-county regions. One such project, serving a
17-county judicial district with the state capital as its core city,
expanded in its second year of operathn to become a statewide 'I‘ASC
project, establishing branch offices in the community corrections
agencies in the other seven judicial districts. Anothgr state applied
for and received a statewide project grant, implementing TASC through
the state probation network.

In view of the successful implementation of the two statewide TI}SC
programs, and anticipating statutory change's that would emphas‘lze
replication of successful programs, LEBA initiated an Ince.ni-:lve
Program in 1978 which included TASC as one of the programs ellglple
for incentive grant support. TASC incentives encouraged statewide
TASC programs, providing grant fund.ing support for a state
coordinating office and local TASC projects. The intent of the
Incentives Program was to encourage--provide incentives to--states a}nd
local governments to replicate successful LEAA programs. The major
incentives were long-term grants, permitting the grantees to use
federal funds (including LEAA block grant funds) for a substantial
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portion of the state/local share. In the case of TASC, additional
Objectives were to encourage states or large substate units of
government to assume a major role in developing, coordinating, and
managing local TASC projects. Three states were awarded statewide
TASC incentive grants in the 1979 grant cycle and four more such
awards were made in 1980 (reramed National Priority grants to coincide
with statutory terminology). The seven states have activated 55 new
local TASC projects to canplement the 13 previously existing local
TASC projects in those states. As of 1982, the tenth anniversary year
of the first TASC project begun, 99 local TASC projects remained in
operation nationally out of the 130 projects that had been developed
(Plus the seven state TASC coordinating offices).

In retrospect, statewide TASC development was a logical conclusion to
the earlier stages of TaASC demonstration. Major cities with
sufficient interest in TASC had received grants and shared the TASC
experience; other cities and counties also had opportunities to test
TASC's effectiveness through assorted mutations ; and Icwa and
Connecticut had shown that TASC units smaller than most (or all)
self-contained TASC projects could function effectively, even in low
population jurisdictions, with support from a statewide TASC
management component . But reproducing the federal TASC activity
required finding or developing skills at the state level that the
federal program office had not previously been concerned with: local
program development by state managers in remote locations, plan

reviews and grant or contract awards, grant/contract monitoring, and
fiscal management.

Throughout the histofy of TASC, LEAA encouraged local planning of TASC
projects to meet locally identified needs. Within limits, flexibility
in design, standards, and operation has been sought, rather than
imposing a rigid model upon dissimilar jurisdictions. Tn order to aid
local commnities in trying new approaches while benefiting from the
experience of other comunities, LEAA has supplemented its in-house
technical assistance capability through a contract, first with Social
Consult, Inc., to mid-1974 and, after a lapse of about one year,
through contracts with the National Association of State Alcchol and
Drug Abuse Directors, Inc. (NASADAD), since July 1975. This report

will discuss some of the impacts of NASADAD's fulfillment of the
contracts on the TASC program.

II. TECHNICAL ASSISTANCE

When NASADAD received its first technical assistance contract in the
summer of 1975, TASC projects were in operation at 24 sites, one of
whose costs has just been assumed by state and local funding sources.
In addition, grants had just been or were about to be awarded to eight
more jurisdictions. The subgrantee or operating agency in the vast
majority of projects was from the treatment sector: a drug treatment
provider or coordinating agency, a mental health or public health
department; a scant half-dozen projects were in probation departments,
and a few were in other criminal justice agencies.
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Those who had been closely associated with TASC, at the local sites as
well as at the federal program level, were convinced that TASC
"works." Their opinions were supported by a 1974 evaluation of five
TASC projects which concludued that TASC was dealing with a
substantial proportion of repeat offenders with long histories of
addiction, introducing the subjects to treatment (a majority had no
prior treatment experience), and reducing their criminal recidivism.
IEMA set out to expand the TASC program to additional jurisdictions in
order to test the model in differing environments and, if successful,
to demonstrate more broadly the program's effectiveness.

Continuing the earlier method of site selection, the LEAA program
office chose target cities or counties for their demonstration
potential. A new factor was added to the selection process in 1975,
however, with information from the new TASC technical assistance
contractor, NASADAD (then named the National Association of State Drug
Abuse Program Coordinators - NASDAPC). NASADAD had a communication
network on the drug abuse treatment side through its member state
agencies that complemented the LEAA State Planning Agency criminal
justice communications. In additicon, NASADAD staff had first-hand
knowledge of criminal justice drug abuse treatment activities in many
comunities, having Jjust sponsored a series of Jjustice-treatment
interface planning workshops for the Drug Enforcement Administration
(DEA) Operation Alternatives.

LEAA Objectives

Expanding the TASC demonstration was intended to accomplish several
LEAA dbjectives, the most obvious being wider geographic distribution,
not only in the nunber of states with TASC projects but also a greater
distribution among the regions of the nation. Another objective was
to gain TASC experience in Jjurisdictions of varying size, political
climate, and socioceconomic envirorment. A third objective was to have
TASC implemented by a variety of sponsoring agencies or organizations,
and a fourth was to continue expanding TASC services to a broader
clientele.

Objective 1l: Geographic Distribution

The 1975-76 expansion of TASC concentrated on the first of these
objectives, with more emphasis on the others coming when that
demonstration phase was completed. Identifying 12 states that had not
had TASC projects but did have at least one jurisdiction that was
likely to meet the selection criteria, LEAA's TASC program office
attempted to select a target site within each state. The criteria
were a minimum population of 200,000 in the Ijurisdiction (city,
county, or judicial district), a substantial drug-related crime
problem, and an adequate treatment availability. Seven target sites
were selected quickly; the remainder, several months later.
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Objective 2: Size and Climate

LEAA began to accomplish its second objective before the geographic
expansion cycle was completed. LEAA began to respond to requests from
othe'r .1oca1 jurisdictions in states with local TASC programs by
dec:.dl.ng to award all new TASC graants in future cycles on a
compet.ltl.ve basis. This open competition allowed for TASC proposals
fram jurisdictions of different sizes and enviromments. Through 1975
only one of 35 TASC projects had been established in a jurisdiction
smaller than 250,000 population--the original pilot project which had
been terminated primarily because of cost inefficiency. The minimum
populatlgn criterion of 200,000 had been maintained during the 1975-76
geographic expansion cycle, except for one project where the applicant
reduced costs enough to convince LEAA that it could be efficient (in
cost per client) in a population base somewhat under 200,000. The
staffing pattern and budget for that project became a model for

several small jurisdictions that successfully competed for funds in
later cycles.

In a decade.of TASC development and demonstration, TASC's exposure has
been extgns:.ve: TASC projects have been in operation in 37 states and
Puerto Rico, with statewide coverage (major jurisdictions) in nine of
tl:xem. Some 130 local TASC projects have been initiated, with more
likely to be activated by some of the statewide TASC projects.

Objective 3: Sponsoring Agencies

Grants were awarded to a variety of sponsoring or operating agencies
for local TASC projects. However, they continued to be largely from
the substance abuse or health field, especially since their nunbers
were relnf.orced by the bulk of new TASC projects developed by the
Flor.'lda, Michigan, and Pennsylvania statewide TASC projects. But TASC
projects have also been operated by courts, probation departments,
prosgcutors, sheriffs, departments of cnrrections, pretrial agencies,
public safety departments, criminal justice planners or coordinators,
mayors: offices, civic organizations, and free-standing corporations.
Statew1dfa TASC projects have been operated by state departments of
correct}lon (2), a probation department, alcohol and drug abuse
aut‘.nquties (2), a criminal justice planning agency, a court
administration office, and by independent nonprofit corporations (2).

Objective 4: Broader Clientele

Flnally, the type and nunber of eligible clients were expanded by
evolution. Initially, drug addiction had been the target; then drug
abI:ISE.E .mat fell short of physical dependence was included within
eligibility criteria. Abuse of or even dependence on the legal drug
alcohol was not treatable through TASC referral, however, uriless it
was secondary to abuse of other psychoactive drugs. This anomaly was
addressed by a task force of TASC project directors assembled by LEAA.
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The task force developed and recommended eligibility criteria for
alcohol patients, and procedures—-acceptable to LEAA—for obtaining
grant adjustments to permit acceptance of those clients. Thereafter
individual projects broadened their client eligibility to accept
mental health patients or family violence offenders, to earn program
support through client fees, and to serve the criminal justice system
by operating restitution programs and (non-substance abuse) diversion

programs.

There have been several ways in which local projects have made TASC
services available to larger client populations, most often through
extending eligibility to include offenders whose sole drug or primary
drug of abuse was alcochol, in addition to the project's original
eligibility for opiate and polydrug abusers. In some communities this
task involved merely redefining eligibility acceptable to criminal
justice officials; in others it required establishing linkage with a
second and separate treatment network, revising monitoring methods, or
revising record systems. Some projects enlarged the stage of criminal
justice processing at which offenders would be acceptable to TASC,
established working arrangements with probation or parole, or
negotiated diversion (deferred prosecution) criteria and procedures
with Jjudges or prosecutors. Some TASC projects expanded
geographically by means of satellite offices, "circuit rider"
coverage, or passive referral mechanisms.

Role of Technical Assistance

In order to assist LEAA in accomplishing its objectives, technical
assistance was designed to intersect at three distinct stages of
project development and operations. NASADAD introduced TASC to many
local communities and, as part of planning assistance, gave guidance
in developing a viable plan and meeting LEARA requirements. If an
applicant were successful in receiving a grant award, NASADAD assisted
the project in starting operations by training staff, helping tn
develop written procedures, and helping to identify data elements t:-
be collected. Once projects were operational, NASADAD provided
assistance with expansion, improved operations, and problem
resolution.

Task 1l: Planning Assistance

The role of technical assistance had begun by helping LEAA in site
selection. LEAA also used NASADAD to conduct a meeting to introduce
local criminal justice, drug abuse treatment, and general government
officials to the TASC concept and model and to initiate a planning
process. To the extent desired by local planners and decision makers,
further assistance was made available in developing a viable plan.
While deferring decisions to the local plamners and officials, NASADAD
staff encouraged broad participation in the development process and
sought a variety of sponsoring agencies. NASADAD also gave guidance
to the planners on LEAA requirements and on successful approaches used
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by other TASC projects. If an applicant were successful in receiving
a grant award for TASC, NASADAD also provided assis* ance in activating
and operating the program.

Patterns of assistance to the sites varied with the needs and the
level of interest in each community, but most began in the same
mamner. Following written and telephone communications among LEAA,
NASADAD, and a local lead agency or individual, an introductory
meeting was convened by local officials. Typically, this meeting was

followed by a smaller working session of the individ A
the planning load. lviduals who carried

In the course of performing the technical assistance

NASADAD condu.cted pre-planning introductory sessions not on‘:]il;l tﬁctﬁé
12 'ta,x:getz. sites chosen in 1975-76, but in more than 30 cther
jurlsdlctlons: as well. TASC projects were subsequently established in
about two-thirds of those jurisdictions, and some conclusions may be
drawr} fram the successful grant applicants as well as the unsuccessful
app.j.lcants ar}d nonapplicants. NASADAD and LEAA approached planning
ﬁssg.stanse with the philosophy of helping the technical assistance
c]l.lents's to help themselves, rather than with the intent to do the
g;lean tgsks for them. I’J:'l'a.:i.s philosophy was reinforced by the
imgal:egt ?I‘ AS(t:}.le more self-reliant groups to understand, plan, and

A contributing factor to assembling a planning grou ab

burden. was the authority of the "gponspor" of gt}?e igitiif rﬁ:eiiig ﬂfﬁ
some Jjurlsdictions the key figure able to get the attention and
af.;tem.iance of ranking officials was the presiding judge; in others the
district. atto?ney, or the sheriff; in still others, the mayor or
com.mi.:y ex.ecut'lve. Seldan was a treatment or health director or a
criminal Justice plamner sufficiently influential to assure attendance
of the desired individuals, but in scme jurisdictions they were the
persons needed to initiate the TASC process. A related factor
affecting the success of a plan and implementation was gaining the
acceptance of: other key officials early in the planning process and
maintaining it through frequent communications. Another important
factor was an early decision on which agency or organization would
Ev?oe ri;ponmblllty tior operating the TASC project; this did not need

e same as the lead plannin i
major role in wlaning. p g agency but did need to have a

At the same time that TASC was expanded to new territ

mz.ade to dezrpnstrate the effectiveness of the Tmorgénigggﬁi&e r:
different clientele. TASC had originally been designed as a pretrial
program that had rather quickly been enlarged to include post~trial
offenders (probationers or deferred sentence cases). However, many of
the later TASC projects were so predaminantly probation-oriented that
it })ecame hecessary to reverse the approach and provide technical
assistance to establish pretrial referral as a meaningful option.
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Tagk 2: Activation Assistance

One area in which there was room for improvement by nearly all new
TASC sub-grantees was in activation of the project. Some of the early
grants were awarded on the basis of incomplete plans that requlr.ed
additions and revisions before the sub-grantee could begin
implementing the plan. Even after TASC grants had become regularized
under the LEAMA award process, the state of TASC knowledge and
comunication among local projects was such that few sub-grantees
benefited fram the mistakes or accamplishments of others. Both the
time consumed to activate the projects and the difficulties engendered
by early mistakes were costly to efficient operation.

Same of the activation delays and errors were alleviated by 'better
planning processes initiated by NASADAD and by information prov:.dec? by
technical assistance staff during planning, imparting knwledge gained
fran the experience of other TASC projects. Coupled with more
thorough planning was post~-award advice to many sub-grantees regarding
background and skills needed by TASC staff, content. and format of TASC
record systems, and comunications with criminal justice and treatment
agencies. Much of the post-award activation assistance was performed
off-site by means of telephone and mail vomunication; only where
necessary was on-site assistance also provided. Most projects were
also site-visited shortly after they began processing clients, in
order to walk through local procedures and recommend any modifications
that would be helpful.

Staff training was as integral element of activation assistance but
would be a heavy drain on contract resources if NASADAD attempted to
provide all of the required training. The LEARA program manager and
NASADAD agreed that the technical assistance staff would gent.aally
confine its training activities to national conferences and regional
training events. Routine training of local TASC staff would use gtl?er
existing training sources, such as NIDA's National Drug Abuse Training
System and state criminal justice or substance a:tbgse training
facilities, with NASADAD assisting the projects in gaining accegs to
those resources and providing direct training only when no other
source was available. This approach proved less than satisfactory,
however, as the available training was too often irrelevant to TASC or
took a parochial view of TASC rather than drawing on experience from
the national program.

At about the time that the inadequacy of external training. was
realized and consideration given to increased training on a regional
basis, Cincinnati TASC, with encouragement from its region.al LEAR
office, proposed a National TASC Training Center in conjunctlor.x with
its continuing operation. NASADAD was asked by LEAA and the
Cincinnati TASC director to assist in developing the training content
and to work with the Cincinnati staff in the training of staff of new
projects. Participation by NASADAD allowed more efficient use of
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Cincinnati staff, broader national perspective in the training, and
greater continuity with the technical assistance that preceded and
followed training. Beginning in June 1977, the National TASC Training
Center (NTTC) provided training to the staffs of 29 local TASC
projects, the TASC Coordinating Office (TCO) staffs of seven statewide
TASCs, and some local project staff in six of the latter states.

While the provision of consistent, TASC-oriented training probably had
little effect on reduction of implementation delays, it did help to
eliminate some of the usual early operation problems. In some cases,
however, a new set of problems arose. Although the training stressed
that no two TASCs were exactly alike and examples were drawn from a
number of projects, what the trainees saw in operation, often their
first exposure to a TASC-in-being, was Cincinnati TASC. This unduly
influenced same TASC personnel to pattern their own project operation
after Cincinnati TASC, whether or not their operating environment bore
any resemblance to that project's.

The early on-site review of project operations thus continued to be an
essential part of the activation assistance provided by NASADAD.
Because many of the problem areas (e.g., record keeping, intake
procedures, reporting requirements, etc.) could be addressed in the
course of training, the optimum time for a routine review was found to
be after the project had two or three months of client processing
experience. By that time the TASC staff usually had a clearer picture
of the perscnalities and procedures of the criminal justice and
treatment agenhcies in the jurisdiction, but it was not too late to
recommend appropriate changes in TASC operation.

Task 3: Operational Assistance

Emphasis was placed on getting new TASC projects "up and running" as
smoothly as possible based on the rationale that a good start would
reduce the incidence of later operating problems. To a great extent
the rationale proved to be valid, but that did not eliminate a need
for further operational assistance. The approach was to use technical

assistance to help good TASC projects become even better, as well as
to correct problems.

Although the nunber of TASC projects was important to LEAA managers,
the quality of those projects was of greater importance to them and to
the communities served by the projects. Therefore, the major thrust
of NASADAD technical assistance was directed toward more effective and
more efficient operation of individual TASC projects.

LEPA's TASC program manager asked NASADAD to provide "pro-active"
technical assistance by scheduling routine visits to all active TASC
projects in concert with LEMA. The purpose of these visits was to
identify potential problems and advise local management on corrective
measures, give advice on improvements that might be made or alternate
methods that could be used, and learn innovative procedures that could
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be shared with other local TASC projects. This method of delivery
differed from reactive technical assistance in that it did not require
a specific request or a problem report to trigger assistance. Some of
the advantages of this active approach were that matters could be
dealt with at an early stage before becoming full-blown problems,
usually at less cost in financial and other resources; travel cost
could often be reduced by scheduling two or more sites on a single
trip; local project directors did not need to admit "deficiencies"
before getting help; indeed, there need not be any "deficiencies" as a
prerequisite to making improvements.

Local projects were assisted in resolving problems in performing the
basic TASC functions of identification, referral, and monitoring.
TASC projects were aided in improving program accountability in
several ways. Better collection of client intake data and treatment
progress information was fostered through changes in forms and
procedures. Use of that information was improved through changes in
record keeping and abstraction of statistical summaries. Consistent
and more usable progress reports to the .criminal justice system were
attained by better defining the needs of relevant officials and
reformatting the reports.

Individual project management was improved by assisting in initiating
a management-by-objectives system, by redefining the responsibilities
of staff positions, and by developing better controls on staff
activities. Cost savings were effected by building cooperative
relationships with other agencies in the commmity and by elimination
of duplicative or unnecessary activities.

Problems involving the confidentiality of client records arose with
regularity, requiring all of NASADAD's technical assistance staff to
develop a degree of expertise. The content of federal statutes and
regulations governing the confidentiality of alcchol and drug abuse
patient records, and the applicability of the federal laws to specific
situations, were an endless mystery tc most TASC personnel. Thus,
procedures to safegquard client record confidentiality were reviewed by
NASADAD staff as part of most site visits. Frequently, when issues
occurred outside the routine project procedures, the local project
sought and received advice by telephone or mail from NASADAD.

III. PROGRAM CONTINUITY AND TECHNICAI, ASSISTANCE

»

Except to meet federal agency goals and to justify the existence of
the program or the agency, it matters little how many state and local
examples of a program are established or how well they operate as
federal grant supported projects. When the purpose of the agency is
to introduce and demonstrate innovative programs to state and local
governments, a truer test of accomplishing that purpose is the degree
of acceptance of the program by states and municipalities after the
grant support expires. NASADAD's technical assistance was to aid the
continuation of state/local TASC projects that had been effective
while receiving federal support.
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Several terms have been applied to the fact of continuation. In the
early years of TASC, the temm "institutionalization" was used most
frequently to denote becoming an institution within local government.
That term has a very different connotation in the fields of
corrections and behavioral disorders, however, and so was always
troublesome in the TASC program. "Institutionalization" was therefore
sapplanted in the TASC lexicon by "cost assumption”: the use of
state/local revenues or federal funds in the discretionary control of
state or local govermment to assume the costs of the program. More
recently the term "service assumption”" has been used to describe
either the continuation of TASC Per se or the continuation of TASC
services through another agency or agencies (e.q., pretrial services,
probation, or a treatment program) without continuing an identifiable
TASC entity. The term used here, continuity, is intended to cover all
of these definitions, although ocur information on service assumption
without the TASC name is incamplete.

Reference has been made to the 99 local TASC projects now in
operation. Of that number, 54 were established under grants that are
still active; that is, the six active Incentive and National Priority
TASC grants. The other 45 projects now operating were among the 77
started under LEAA grants that have expired (technically, 44 of 76
former LEAA supported projects continue; the other was begun with
local and state discretionary funds and never received LEAA money).
That leaves 32 local projects that have been discontinued, and a 58
percent success rate for continuation. The current measure of success
is better than many federal programs, but even so it is deceptively
low. More than half (17) of the discontinued projects were continued
for at least one year with state/local dollars, which would make an
assumption rate of 80 percent if measured at the point of LEAA grant
expiration. The 17 temporarily continued projects generally fell
victim to state/local budget crises with a major part of the available
revenues required for legally mandated or high priority services.

TASC's acceptance in a given community, and hence its chances of
continuation, depends upon how well it meets positive expectations.
More particularly the chances for future funding depend upon how well
it meets the expectations of potential funding sources or of those in
a position to influence the funding sources. NASADAD's technical
assistance with respect to project continuity was generally focused
upon assisting local projects in identifying and qualifying for
potential funding support, determining where and by whom funding
decisions were made and what information was used to make those
decisions, and gathering credible information to influence decisions
favorable to TASC--in short, finding the market, learning what is
being bought, and selling what the market is buying.
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In many cases the future funding source appeared obvious: the
sponsoring or "parent" agency of TASC. Frequently, however, obtaining
funds from the cbvious source required competing with more established
programs supported by the same source. For example, if TASC were part
of a treatment "umbrella" agency, it would be competing for funds with
other units that provide direct treatment services. TASC in those or
similar circumstances was aided in documenting the benefits it offered
to the "parent" and to the sister units in order to reduce the sense
of competition, while arming itself to compete more effectively.

Local TASC projects were also assisted with suggestions of alternate
funding sources and service additions or modifications that could
appeal to such sources. Perhaps the most consistent advice given to
local TASCs was to consider potential funding sources at the outset of
TASC planning and development, designing local TASC activities, and
defining TASC planning and objectives to encouracs interest from
likely supporters. Unfortunately, this advice was also the most
consistently ignored; most projects gave little apparent thought to
continuation until after operation was underway and some delayed the
issue until their second and final grants were awarded by LEAA.
Because of such delays, projects often. limited their options of
sources and their ability to be responsive to a source's requirements.

LEAZ}'S requirement that applicants budget funds for an independent
project evaluation in their grant proposals helped many project
administrators prepare for continuity issues in spite of themselves.
From a national perspective, the evaluations were of 1little value
because they lacked common data, methods, analysis, even uniform
definitions. Many were useful, from a local perspective, in
documenting TASC effectiveness to the satisfaction of local decision
makers. Projects were assisted in developing evaluation plans that
met local needs and LEAA's minimal requirements, and some were also
assisted in preparing requests for proposals (RFP) conforming to their
local requirements.

More than any other aspect of TASC, a project's continuity depended
upon TASC's effectiveness in the local envirorment and the ability of
TASC personnel and sponsors to understand the force fields in that
environment. Some local projects were not continued because they were
ineffective or because the personnel failed to understand the
enviromment.  Undoubtedly, some were continued despite ineffective
operation because there was an ability to "read" the decision makers.
Technical assistance could not assure a receptive audience for TASC in
any jurisdiction, nor could it provide the mixture of innate ability,
ingenuity, and personality that would cause a TASC project's staff to
jell into an effective team. BAs performed by NASADAD, it did provide
the knowledge, skills, and expertise to those projects willing and
able to use the assistance to make themselves successful TASC
projects.
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Iv. RECOMMENDATIONS

TASC may be in its terminal stages as a federal government activity.
The past record of TASC programs' continuity after expiration of
federal grants indicates, however, that programs embodying the TASC
concept are likely to remain active for seme time to come. Although
it may be difficult, federal money can be replaced fram other sources;
but other elements of federal support may be even more difficult to
supplant. LEAA has given the TASC program an aura of legitimacy
simply by its identity as a continuing federal effort. More
concretely, support has been provided by means of national
evaluations, training, technical assistance, and serving as a
communication link among "old" TASC programs as well as active
grantees. All of these have helped to define TASC as a national
program while supporting local projects.

Even iff TASC is continued as a federal program, reductions in budget
and personnel allocations will lower the capacity to provide support
similar to that given in the past. A greater burden will, therefore,
fall upon local TASC programs and, in a few states, statewide TASC
coordinating offices (TCOs) to maintain the vitality of TASC.

There are, of course, informal contacts among some local TASCs,
particularly programs within close geographic proximity or within a
statewide program. The danger is that the inbreeding of TASC programs
that already have much in common will cause them to become more alike,
narrowing the potential for serving their unique communities. 1In
contrast, if there is an opportunity for cross-fertilization of ideas
among programs in a broader geographic area, each local TASC can
continue to expand the service possibilities.

With as much continued federal assistance as feasible, local TASC
programs and statewide TCOs should be encouraged to seek support from
each other and fram appropriate outside resources. A conscious effort
by the programs to forge links from the bottom up would strengthen the
participating programs and provide the additional benefit of a
national TASC identity. At least five support elements previously
furnished fram the national level could be derived in this manner:
communication, technology sharing, problem solving, external review,
and training.

Several modes of communication have been fostered, frequently routed
through Washington instead of directly between or among TASC programs:
face~-to~face discussion, telephone, and written communication. Future
face-to-face contact might be engendered through national or regional
TASC conferences sponsored by a group of programs, state TASC events
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to which "outside" TASCs are invited, or planned TASC gatherings that
"piggy-back" on other national or regional conferences. Frequent
telephone contact between programs just to discuss current operations
could be initiated. Written correspondence among programs could be
enhanced by periodic exchange of statistical summaries, summary
reports, or bulletins prepared for local or state distribution.

The sharing of TASC technology--standards, techniques, and
documentation used in TASC—-is more difficult without a third-party
"clearinghouse.” The problem is that local programs often do not
realize whether or not they are doing samething innovative and,
therefore, either fail to make new ideas known or broadcast what
amounts to reinvention of the wheel. Nevertheless, programs can share
technology by methods such as exchanging procedures manuals,
opertional directives, or forms. Keeping cammunication channels open
will also assist TASC programs in knowing who is doing what, enabling
those interested to seek more information.

The first step to problem solving is identifying the pioblem or
acknowledging that a problem exists that may not have been defined.
Without federal monitoring or technical assistance support, program
managers will have to be more attentive to problem identification and
prompt internal action or enlistment of outside aid to solve problems
in early stages. Each program should campile a roster of individuals
and organizations available to provide services or to make referrals
of assistance resources, noting special skills or areas of expertise.
The roster may begin with persomnel from other TASC programs but
should also include third-party resources.

The most competent and attentive management is sometimes too close to
an activity to recognize a problem or a potential problem as readily
as an objective dbserver could. A program seeking to be more than
just adequate should plan an external review at least once a year by
someone familiar with the program but without direct interest in its
performance. This service could be performed by managers of other
TASCs or by some of the problem~solving resources.

Statewide TASC management has generally assumed responsibility for
training of new local programs within the state system, in most cases
also utilizing assistance made available to them (without cost) from
the National TASC Training Center and NASADAD. It should be a short
step for the state TCOs to provide training for replacement staff and
to develop in-service training for existing personnel, in both cases
using outside resources from other TASCs or third parties. It may not
be economically feasible for local TASC programs that are not part of
statewide systems to provide in-house training. These programs might
arrange to participate in training activities of nearby statewide
programs, purchase training services from a state TCO, develop
regional plans with other nearby TASCs, or make use of related
non-TASC training resources.
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Services and activities such as the foregoing are essentially provided
to individual local or state programs and thus can be generated from
within the program. They are not without cost but are relatively
inexpensive and can be made even more so by reciprocal support among
TASC programs. BAn obstacle that could be greater than cost is the
procurement process that the program may be required to follow. Each
program that is part of a larger organization or receiving public
funds should inquire into the process for procuring the support
services previously received without cost. Amounts needed to purchase
anticipated services should be budgeted and procurement requirements
met in advance to enable use of services when needed.

Finally, if ten years' experience in TASC has value to society and to
the American taxpayer, it must be expected that the concept wiil be
kept alive after federal funds no longer sustain the existing
programs. While it seems unlikely that the present climate for
govermment spending--federal, state, or local--will spawn new TASC
programs, the problems TASC confronts are still problems in society.
It should be anticipated that the TASC approach will be considered
again and implemented again, with or without federal funds.
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DWI DIVERSI IN MONROE COUNTY The articles will be of interest to the diversion field on several
‘ ' levels: in assessing the feasibility of including DWI cases in

I. ? - diversion programs; in choosing among available treatment options for
__ diversion clients; and in assisting diversion staff who counsel
THE ROLE OF PRETRIAL DIVERSION clients with alcohol-related problems and charges.
by - The authors of the first paper are diversion counselors at the Monroce
County Bar Association Pretrial Services Corporation in Rochester, New
ANDREA M. VALERIO, M.A. ‘ York. Andrea M. Valerio earned her master of science degree in
KATHLFEN KANE, M.S. E4. community psychology at Temple University. Kathleen Kane and Florie
FLORIE S. SAIGER, M.S. Ed. S. Saiger hold masters degrees in educational counseling from the
State University ¢f New York (SUNY) at Brockport.
IIL. The authors of the second paper, George H. Appleton and Joel Katz, are
co-directors of Creative Interventions. Dr. Appleton, who received
CREATIVE INTERVENTIONS IN AN * his undergraduate degree from Harvard College, holds masters degrees
AICOHOL AWARENESS PROGRAM y in Social Studies education and counseling psychology from the State
, : University of New York (SUNY) at Buffalo. He earned his doctorate
by ; from the Department of Counseling Psycholcgy at SUNY at Buffalo. Dr.

Appleton is currently an associate professor of counselor education at
SUNY at Brockport. Mr. Katz, a graduate of the University of
Rochester, earned his masters degree in counselor education at SUNY
Brockport.
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GEORGE M. APPLETON, Ph.D.
JOEL: KATZ, M.S. E4.

Increased public awareness and concern about drinking and driving has
led a number of jurisdictions to look for new approaches to brevention |
and treatment of drunk drivers. One approach calls for increased '
and/or mandatory penalties for persons convicted of the charge of
Driving While Intoxicated (DWI). At the same time, some jurisdictions
have viewed offenses associated with alcohol as appropriate targets '
for diversion programs. Some form of counseling and treatment--either
directly by diversion program staff or through referral to an outside
treatment program--has attracted considerable interest.

But as different treatment programs emerge (and seek funding),
questions have arisen concerning the propriety of diverting DWI cases .
and which (if any) of the treatment programs are likely to have a.
positive impact on the divertee. ‘

i; The two articles which follow address both aspects of DWI cl.iversion.g
The first describes a diversion program in Rochester, New York, ini
which defendants charged with their first felony DWI charge may be!
diverted and referred for treatment to & non~traditional alcohol G
awareness programs This program, Creative Interventions, is the |

| subject of the second article, in which the aucthors discuss some of .

" the issues facing (and dividing) the field in identifying positivei
treatment models. The theory behind the Creative Interventions model,
along with how it operates in practice, is described in detail.
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I.

THE ROLE OF PRETRIAL DIVERSION IN EFFECTING CLIENT
CHANGE IN A NOJ-TRADITIONAL ALCOHOL TREATMENT PROGRAM

by
Andrea M. Valerio, Kathleen Kane, and Florie S. Saiger

Introduction

This peper describes factors that seem to be significant in affecting
the outcume of treatment for clients charged with Driving While
Intoxicated (DWI) felony offenses. The clients are enrolled in the
Monroe County Pre-Trial Diversion IWI felony program located in
Rochester, New York, and are referred to community treatment programs
by the Diversion counselors. The counseling staff is camposed of
mental health professionals who utilize therapeutic interventions
throughout their relationships with their clients.

This paper will specifically examine factors affecting client progress

in a particular non-traditional alcohol +treatment program in
Rochester, called Creative Interventions. (This program is described
in detail in Part Two, in an article by George Arpleton and Joel
Katz.) The clients have all been referred by Pre-Trial Diversion
counselors who select appropriate clients for +reatment, monitor their
progress, and make evaluative reports to the courts throughout +the
six- to seven-month program duration. We will explain the role of
Pre-Trial Diversion in helping to bring about effective client change
while describing other factors that seem to interplay therapeutically
for clients in the Creative Interventions Program. This perspective
is written fram the viewpoint of the authors based on their clinical
impressions as counselors for the Monroe County Pre-Trial Diverison
Program.

Program Objectives and Philocsophy

The objectives of the Pre-Trial Diversion Program are: 1) to provide
the clients with an opportunity to change their behavior by actively
participating in treatment; 2) to reward the clients' successful
completion of Diversion by allowing them to plead guilty to a xl'edt:xced
charge of DWI as a misdemeanor, thereby avoiding a felony conviction;
and 3) to interrupt the clients' pattern of arrests by attempting to
prevent their future involvements with the law.
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The clients have been charged with their first DWT felony in New York
State. This means that they have at least one prior drinking
oconviction, a DWI misdemeanor. Many have been convicted of Drivirng
Vihile Ability Impaived as well. The majority have been through a New
York State Drinking Driver seven-week educational course as a result
of their DWI misdemeanor conviction.

The clients sign a contract with Pre-Trial Diversion agreeing to the
adjourmment of their court charges for the period of time necessary to
complete treatment, usually six to seven months. This contract is
camposed jointly by the client and counselor outlining the client's
commitment to treatment. Since no one approach is for everyone, a
variety of treatment modalities are utilized. This paper focuses only
on those clients we refer to Creative Interventions.

No attempt is made at labeling the clients "alcoholics." Clients' are
encouraged to take the responsibility of defining the areas of their
lives which they feel are problematic for them and devising ways they
can more effectively manage them. This includes, but is not limited
to, drinking. Sobriety is never a requirement, nor is it even an
issue. Clients are encouraged to learn limit-setting skills that are
appropriate for their own value systems.

Naturally, shifting the responsibility to the clients for producing
their life changes creates stress. The Diversion counselors use this
anxiety as a way of developing motivation for change. It is a
productive part of the therapeutic process. The relationship between
the Diversion counselor and the client is used as a tool to motivate,
monitor, and then evaluate the client. TIn other words, the Diversion
counselors take on the role of catalysts for change. This will become
clearer as the functions of the counselor-client relationship are
explained.

Stages of the Diversion Counselor-Client Relationship

A. Scr ing

First-time IWI felony offenders are referred to Pre-Trial Diversion by
the District Attorney's office after defendants involved in serious
personal injury accidents or those with extensive criminal or motor
vehicle records have been screened out. Another layer of screening
occurs during the one- to three-session intake process with the
Pre-Trial Diversion counselor to determine program eligibility.
Clients with long-term mental health needs and those who completely
lack motivation are not accepted. The selection process is geared
toward accepting clients who have the ability and readiness to be open
to short-term treatment interventions. Tt is important to remain
aware that this non-random selection process may have an effect on
conclusions we draw fram our clinical observations.
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During the intake sessions, the client's needs and drinking patterns
are assessed. Issues are developed together with the client, ard the
ones that the client wishes to work on in treatment are targeted, if
possible at this time. The selection process for referral to Creative
Interventions (and for all other programs) is experimental and
subjective.

The client is given a list of expectations or criteria for successful
program campletion and signs a contract with the Diversion counselor
if both agree on the terms of the treatment plan. This activity is
also part of the therapeutic process; the way in which a client
approaches this task is illustrative of his motivation for treatment,
his style of interaction (i.e., manipulative, demanding, passive,
etc.), and his issues for treatment.

B. Monitoring Process

Clients are required to maintain regular, usually weekly, contact with
the Dversion counselor. During these interactions, clients discuss
their reactions, perceptions, and feelings about the treatment
program. These contacts help the clients work through their
resistance to treatment and help develop their motivation to change.
It provides an opportunity for the clien’s to demonstrate behaviorally
the changes they have made as a result of the treatment process, while
still being a part of tne treatment process. It is another layer of
accountability, separate from the group, where the clients continue to
develop and integrate their newly acquired behavioral skills. In the
case of clients who are not making productive change, it is an
opportunity to observe their patterns of "staying stuck."

Either way, it's grist for the mill. Clients don't just report their
changes; they are verified by their actually doing them. How they
make contact with the Diversion counselor demonstrates whether they're

being responsible, being assertive, and taking care of themselves.

An important component in this process is feedback. We continually
let the clients know how we experience their behavior and what their
status is in Pre~Trial Diversion. We pay particular attention to
comparing the information we get from the Creative Interventions group
leaders with the information we get from the clients. If the
perceptions from both sources don't match, that is an indication to
the Diversion counselor that something needs to be addressed. By
pushing clients to address issues in their treatment group, we help
stir up frustration and stress. We believe this creates motivation
and growth.

C. Evaluation
Reports are made periodically to the courts describihq the client's

progress. When the client campletes his treatment program, the
Diversion counselor must determine if he has "favorably" or
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"unfavorably" complied with the expectations of his Diversion program.
If he successfully finishes his program, he is convicted of a IMI
misdemeanor rather than a felony. If unsuccessful, the client may be

indicted by the grand jury on his original charge of a DWI felony and
returns to the traditional court process for disposition of his case.

The criteria used to determine the client's final Diversion status
include the demonstration of behavioral change. How a client
expresses feelings, how he shows responsibility, and how he
comunicates are viewed as indicators of meaningful change. (Please
see the hppendix for camplete listing of program criteria.) The final
decision is based on input from the client, with a stress placed on
behavioral demonstration rather than verbal report, and on the
treatment program facilitators' evaluations of the client's growth.

Other Factors Affecting Clients' Progress

In addition to the ongoing relationship with his/her Pre-Trial
Diversion counselor and the direct treatment process of the Creative
Interventions program, there are other influences at work on the
client. The interplay of all of these variables seems to have a
powerful impact on the client's behavior. It appears that the
combination of these factors is crucial to bringing about meaningful
change, but this has not been tested experimentally. This conclusion
is drawn from clients' self-reports, observations of their responses
to stressful situations, and from trying approaches differently with
some clients at different times. The two other significant variables
seem t0 be the client's lack of a driver's license and his fear of a
felony conviction:

1. ILack of Driver's License

Clients are required to voluntarily surrender their driver's licenses
for a one~year period beginning when they sign the Pre-Trial Diversion
contract. This loss of personal freedom and mobility necessitates
that the clients structure their lives on a "physical" level. They
need to develop the skills of mapping out the logistics of their
comuting needs, and thus they are faced with the inconvenience of
restructuring their lives. The issue underlying this inconvenience
appears to be their inability to ask other people for help. They are
now in a position where they must rely on others and assertively make
requests. At this time, the client often responds to this loss of
driving privileges by grieving. This lack of a license forces the
client to assess his situation and make pro-active decisions.

2. Fear of a Felonv Conviction

Most clients choose to enroll in Pre-Trial Diversion not because they
are really motivated for treatment, but because they want to avoid a
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felony criminal record. This is realistic, and it is a i
cord. good start

pPlace. The dramatic influence of fearing a felony conviction seanslgg

come largely fram the client's need not to be labeled a "eriminal" or

"bad . " AVOiding the felony is a way of protecti th
from the judgments of others. | P ng the self-concept

A felony conviction is a label that lasts a lifetime. It requi
mandatory Jail sentence, as well as the loss of other e%uerziia?
freedams: _ the right to vote, to have a passport, to register guns, to
hold public office, to get licensed in certain careers, and to hold
cerir-alr} Jobg. Many clients fear, and rightly so, that they will lose
their Job§ if convicted of a felony. The risk is very real and keenly
felt; losing financial security is a powerful motivator.

Conclusion

In this paper we have attempted to describe how one Diversi

staffed by mental health professionals utilizes therapeugis;ogngrgg;g{
means to effegt change in. clients charged with DWI felony offenses.
The coarbined impact o.f maintaining a relationship with the Diversion
counselor, participating in treatment with Creative Interventions,
facing a felony charge, and coping with the lack of a driver's license
seems to fuel the client's motivation and sparks his behavior change.
Diversion provn.'des clout to the client's treatment experience.
Clients are working toward the incentive of a "favorable" evaluation
report to the court. This "carrot at the end of a stick" approach can
be a powerful incentive for positive change. This clout is only one
of the tools the program utilizes in its overall role as catalyst for
change. By encouraging the clients to deal with the issues that
emerge, by pushing them to make their own responsgible choices for
their decisions, and by providing the linkage for all the other

factors at work, input and structure are constantly provided.
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APPENDIX

Pre-Trial Diversion DWI Felony Program

Successful Program Canpletion Requirements

Successful completion of Pre-Trial Diversion is based on the client's
demonstration of significant attitude and behavior change, not
attendance. Clients must actively participate in treatment in order
to learn and implement new behaviors.

Because of the individualized nature of the treatment plan and the
uniqueness of each client's potential for change, final evaluations
are determined on a case-by-case basis. There are, however, certain
basic criteria that are taken into account for each client:

1. Responsibility - At all times the responsibility for change
rests with the client He/She will be encouraged to learn to
be responsible for his/her actions and their consequences.

2. Insight Development -~ The client is expected to develop
awareness of his/her particular dysfunctional patterns of
behavior and make more constructive changes.

3. Feelings - The client is encouraged to get in touch with the
feellz ngs that produce his/her dysfunctional behavior.

4. Comunication Skills -~ Effective interpersonal communication
gkills should be demonstrated by the client. A stress is
placed on learning to be specific, direct, and open, and on
develcping active listening skills.

5. Identification of Needs Met by Alcohol -~ The client is
expected to learn more about himself or herself, and
specifically what needs are met for him/her by drinking.

6. Experimentation with New Behaviors -~ The client should be able
to identify other behaviors that can meet the same needs as
drinking. He/She should experiment with these new behaviors
and be willing to take risks to develop these new skills.

7. Redstructuring Lifestyle - The client is expected to change
his/her lifestyle so as to interrupt the established pattern
of DWI arrests and prevent the likelihood of future arrests

for drinking-related offenses.
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II. CREATIVE INTERVENTIONS IN AN ALOOHOL AWARENESS PROGRAM

by
George M. Appleton and Joel Katz

o

Introduction

In thi§ paper the authors wish to examine briefly some of the
assumptions associated with alcchol awareness programs, specifically
thc':sc.a dlrgcted toward the treatment of individuals charged with
driving while intoxicated (DWI). The implications of recent research
on the design of such programs warrant new approaches. Some of this
research is discussed in the following section.

An existing program which incorporates some of these new approaches
has proven dramatically that a new model based on individual
responsibility can be more successful than traditional approaches to
treatment. This new program is described later in this paper, in
which we explore the assumptions basic to the program and the process
through which the group menbers move.

Part I
Review of Current Thinking

Much emphasis .:i.S being placed today on relieving problems caused by
the Mm driver. As a result, stringent application of penalties
for‘ conviction of driving while intoxicated as well as broader
def}n:}tions of the state of intoxification have been promoted. In
additicn, the penalties themselves are becoming harsher. In New York
St':ate, for example, new laws compel the courts to impose mandatory
fines for a DWI conviction, and mandatory prison sentences have been
proposed for related crimes. The imposition of legal deterrents (the
mandatory application of fines and prison sentences), however, does
not seem to be effective. In Sweden it was proven that the imposition
of stiffer ]:aenalties and mandatory jail sentences (punishment and the
fE?.r.Of punishment) did not act as a deterrent to further drinking and
driving, 1/ That punitive actions fail to inhibit recidivism is
further supported by other studies. 2/

1/ H. Laurence Ross, "Does Threat of Jail Deter Scandinavia's Drinking
Drivers?" Traffic Safety, Vol. 75, No. 1, January 1975, pp. 10-13,

2/ Robert E. Booth and Ralph A. Grosswiler, "Correlates and Predictors of
Recidivism Among Drinking Drivers," International Journal of the

Mdictimsj Vol. 13, No. 1, January 1978, PR. 79-88.
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Concurrent with the emphasis on apprehending and punishing the
offender driver is an increase in attention on programs designed to
discourage the drunken driver fram operating a motor vehicle on the
road. The directions taken by many programs, however, are limited by
financial and social considerations. (For example, individuals who
have been consuming alcchol and have, as a result, a higher content of
alcohol in their blood than permitted by law cannot be forced to take
a breathalizer test until they have driven; normally, they cannot be
forbidden to drive wntil such test has been made.) Social customs and
institutions, furthermore, generally do not exercise a restraining
influence on the drinking driver. 3/

As a result, a variety of programs designed to increase the awareness
of individuals already convicted on alcochol-related charges to the
dangers of alcohol are being tried today. Many of these programs,
educational in nature, do not seam to be successful. There is, in
fact, considerable evidence that Alcchol Safety Action Projects and
programs with similar obje¢tives (the edication of persons convicted
of driving while intoxicated) do not work. 4/

Indications that education alone is not enough can be found throughout
current literature. Research has demonstrated that educational
programs may have a detrimental effect on certain types of referrals
(e.g., severe problem drinkers). 5/ Individuals who are reluctant to
assume responsibility for their actions may be prone to believe that,
after completing the requirements of an educationally-oriented
rehabilitation program, their prcblems with drinking and driving will
disappear. This is not surprising, since the assumption is evidently
basic to the design of the program and is espoused by the leaders.

3/ Richard D. Yoder, ‘“Prearrest Behavior of Persons Convicted of Driving

While Intoxicated," Journal of Studies on Alcohol, Vol. 36, No. 11,
November 1975, pp. 1573-1577,

4/ Bert Hayslip, David Kapasainski, Alex Darbes, and Robert Zeh, "Evaluation

of Driving While Intoxicated Programs; Scme Methodological Considerations,"
Journal of Studies of Alcochol, Vol. 37, No. 11, 1976, pp. 1742-47.

5/ Paul Zador, "Statistical Evaluation of the Effectiveness of Alcchol Safety

Projects," Accident Analysis and Preventicn, Vol. 8, No. 1, February 1976,
pp. 51-66; Paul Levy, Robert Voas, Penelope Johnson, and Terry M. Klein,
"An Evaluation of the Department of Transportation's Alcchol Safety Action
Projects," Journal of Safety Research, Vol. 10, No. 4, Winter 1978, pp.
162-176; Pascal, Scoles and Eric W. Fine, "Short Term Effects of an
Educational Program for Drinking Drivers," Journal of Studies on Alcohol,
Vol. 38, No. 3, March 1977, pp. 633~-637.
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In an article entitled "Emerging Directions in Alcchol Treatment—-A
New Hope for the Problem-Drinker Offender," 6/ the authors point out
that the difference between alccholics and alcchol abusers is largely
ignored by the majority of alcchol treatment programs. This is
interesting in light of the fact that the majority of drunken driver
offenders are alcohol abusers, not alccholic persons. They continue
to point out that what treatment has been available has been directed
toward the alcoholic person. Characteristically, emphasis is placed
on the recognition of the fact that the person convicted of driving
w‘pile intoxicated has a problem with alcochol and should consider
himself/herself an alcocholic. Based upon this traditional approach,
many of the programs subscribe to a medical model. The offenders are
regarded as people who have a disease, a basic intolerance for alcchol
which, after the substance has been consumed, renders them incapable
of self-control. 7/

The fact that traditional approaches continue to be prevalent,
according to Goodrick, reflects deeply held beliefs and attitudes by
those working in alcchol dependence treatment pregrams rather than any
substantial evidence that the approach is effective. 8/ It was noted
that many of these alcohol workers are themselves members of
Alcocholics Bnonymous. This reinforces the ideas basic to the disease
model of alcoholism and their use in programs associated with alcchol
treatment programs. These ideas may be counter-productive in
providing therapeutic assistance to individuals who have drinking
problems. Basically, they allow the individual to deny responsibility
for his/her behavior and, in effect, provide an excuse for
irresponsible behavior. 9/

An important statement made by Sobell and Sobell (and cne which seems
1.'_0 have been largely ignored by many of the current alcchol workers)
is that out of more than 125 reports published in journals associated
with problems related to the use of alcchol, none has presented

6/ David D. Goodrick, Gerald Vigdal, and Dennis Sutton, "Emerging Directions
in Alcohol Treatment--A New Hope For the Problem-Drinker Offender,"
Offender Rehabilitation, Vol. I, pp. 57-66.

Ibid.

Ibid.

e e I3

M. B. Sobell and L. C. Sobell, "The Need for Realism, Relevance and
Operational Assumptions in the Study of Substance Dependence," in
Biological and Behavioral Approaches to Drug Dependence, H. D. Cappell and
A. E. IeBlanc, eds. (Toronto: Addiction Research Foundation, 1975).
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scientific evidence that the disease model of alcoholism is valid. _12/
Indeed, exclusive allegiance to the theory has had several adverse
oconsequences (including the de-emphasis of research on alternative
viewpoints, the legitimization of one questionable viewpoint, and the
political support of one questionable view. This statement, made in
1973 by Sobell arnd Scbell is, in the authors' opinion, still true.

Same alcocholic persons have learned to drink responsibly, a fact which
is not recognized by the more traditional approaches. The newer
approaches in alcohol treatment are directed toward the examination
and elimination of many of the assumptions previously held to be true.
They stress the introduction of a model which incorporates individual
responsibility for all behavior as a cornerstone of the therapeutic
process. 11/

The population from which the clients ace drawn is, characteris-
tically, experiencing considerable stress. The group menbership is
mandated by the Jjudicial system. The stress is manifested in
resistance and hostility. In traditionally oriented approaches, this
resistance and hostility may never be dealt with adequately,
particularly in programs which emphasize a didactic approach to the
problem. This approach may result in temporary and inauthentic
adoption of the value system of the teacher-leader and may explain the
failure of many programs.

Another limitation with many existing programs is associated with time
constraints which do not take into consideration the effectiveness of
the information provided on the program enrollees or the differences
in the rates of learning and the effect of such learning on behavior.
These limitations may help to account for a lack of effectiveness in
current program performance as measured by rearrests. Clearly what is
needed is an individualized approach by which the length of the
program corresponds to the length of time each individual in the
program needs in order to demonstrate that specified learning has
taken place. This requires that the program planners have clear ideas
as to how the program participants demonstrate the changes which have
taken place for them while participating in the experience. The need
to spell out competencies and define them operationally is paramcunt
ard must be met on a regular basis. Inasmuch as almost all of the
competencies are interpersonal situations, a condition which is
permitted in a group counseling setting (which, rather than being
structured, remains flexible) allows the participants to learn to
become more effective in handling interpersonal problems in living.
With the acquisition of knowledge and interpersonal skills, and the

10/ Ibid.
11/ 1Ibid., pp. 135-136; Richard Zylman, "DWI Enforcement Programs: Why Are

They Not More Effective?" Accident Analysis and Prevention, Vol. 7, No. 3,
September 1975, pp. 179-190.
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realization that each person is ultimately responsible for all his or
her own decisions, each person is more able to meet individual needs
in satisfactory ways.

The authors would like to suggest here that treatment programs should
serve another function as important as that of preventing those under
the influence of alcchol from driving: the identification of drivers
who are prone to behave in irresponsible ways in spite of the
influences of education and increased awareness prompted by program
experiences. The accurate identification of such individuals is
difficult in programs which have as the objective education of
participants as to the effects of alcchol on drivers and the dangers
implicit in driving after drinking. What is needed is an approach
which allows for accurate clinical assessment of the degree to which
group members behave responsibly and make responsible decisions about
when and how to drink. Recommendations for reissuance of driver's
licenses should not be made until the individual clearly demonstrates
responsible behavior, particularly under stressful conditions. Such
individuals are less apt to allow the occurence of a situation in
which they might drive while intoxicated.

Part II

Creative Interventions Program

The program described here has been in effect for three years. Its
success is illustrated by the fact that since its incep*ion, no
individual who has successfully completed the program has been
rearrested on charges related to driving while intoxicated. Between
March 1, 1980, and December 30, 1980, 125 individuals were enrolled in
the group experience. The average amount of time spent in the group
was about 30 weeks. Approximately 15 percent of the group menbers
were unwilling to make the required changes in behavior and as a
result, 1left the groups. Recommendations for the reissuance of
licenses were not made in these cases.

The Creative Interventions Program (CIP) is based on the assumption
that most individuals with alcchol-related problems have not acquired
or have lost the interpersonal skills and knowledge that enables them
to recognize and meet basic needs associated with or met through
social interaction. As a result, the problems in living which they
encounter cannot be solved through interpersonal means and are largely
avoided by those experiencing difficulty. These individuals are
inclined to avoid the awareness and expression of intense feelings
which result from contact with othersi. Such people tend, furthermore,
to react to their environmment rathey than act upon it. As a result,
it is difficult for these individuals to be assertive and meet their
needs actively. The consumption of alcohol serves several purposes
associated with reducing anxiety in interpersonal situations and
reducing the individual's ability to recognize his or her
responsibility for failure to meet those needs. It is the

=Y
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irresponsible consumption of alcohol with which this program is
concerned.

The experiential approach characteristic of our program is one in
which clients who are under considerable stress (aggravated by
possible felony charges and the certain loss of their driver's
license) meet for group therapy. In this group all of the social
behaviors, effective and ineffective, are evident and all behaviors
are subject to discussion by the group. Perhaps for the first time,
the group memnbers regularly becane aware of how their behaviors affect
others and can learn how to exchange less adaptive behaviors for those
which are helpful in meeting needs and might he classified as
responsible.

There is an assumption made here--one vwhich may be difficult to grasp
but which is very basic to all experiential group counseling
situations; that is, individuals in the group will demonstrate the

same interpersonal behavior in the group counseling situation that -

they demonstrate in their lives outside of the group. The same needs
are present: similar stresses exist in the group situation as exist
outside of the group, and group participants' interpersonal reactions,
effective and ineffective, are demonstrated in response to the
stresses which occur in the group. It is these characteristic
responses with which the groups must work. The process of
communication, epitomized by the feedback process, is used to enable
group menbers to behave, to became aware of the behavior of others
(verbal and non-verbal), to evaluate the effectiveness of the
behaviors, and to encourage group members to try new behaviors. The
focus is on what is said, what is done, and how the individuals react
to what 1is said and done. Excuses for behaviors which are not
productive are not accepted. The lives of the group members outside
of the group situations, although not unimportant, become important
only as they relate to behaviors experienced in the present. (This is
an important comnection; the ability to generalize fram the group
situation to one's life problems outside of the group is necessary for
change to occur.) For example:

Mr. Smith has made several attempts to say something during a
heated exchange involving several group menbers. He is
interrupted and ignored and finally gives a sigh, leans back
in his chair with his arms folded, and mutters something
under his breath. A more experienced group member recognizes
that something important is happening and authoritatively
stops the discussion. The group member then gives Mr. Smith
feedback about how little impact Mr. Smith has on him when he
seems frustrated like that, and he goes on to describe how
Mr. Smith withdraws. One of the group leaders points out
that Mr. Smith has stated that the times that he stops at a
bar after work and loses control of his drinking are times
when he is experiencing the same type of frustration.

etk
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Mr. Smith is then encouraged to try to make some active
statements to the group about how he f.elt whe:n he was
interrupted. Mr. Smith continues to experiment with active
ways to deal with the group when he feels frustrated over the
following weeks. His role and image in the _group begin to
change, and he reports positive changes in his life at work
and at home.

Part of Mr. Smith's behavior pattern that led to his arrest was his
inadequate way of taking care of himself when he was frustrai.:ed.
Rather than finding an active and responsible way to char}ge things
that frustrated him, Mr. Smith would find some rationale or
justification for why he couldn't or shouldn't do anything.

The group itself acts as a therapeutic agent of change with ea'ch and
all of the members. Resistance and hostility are encouraged in all
group merbers. In that resistance, however, lies'al? important source
of strength. The free expression of the hostility, accepted and
encouraged by the group leaders, allows clients under stre.ss to n1§]<e
constructive use of the energy they have bottled up in passive
withdrawal and inappropriately expressed hostility. The anger becomes
redirected at the source of the difficulties (the self) , and the
client is able to use the energy in useful ways, ways which put the
client in control of his or her life. This is an J'mportan_t aspect of
the group process. Resistance is part of the realJ.,ty of the
situation. It must be recognized and used in constructive ways to
help the group menbers to become better able to take care of
themselves. Through the feedback process, group {nembers are
encouraged to react to each other and share with the gnt+r<‘a group the
effects of the behavior of other participants on each 1r}d3:v1dual. "I’he
feedback may be supportive or unsupportive of spec:.f;.c behaviors
demonstrated witin the group experience. The non-evaluative aspect of
feedback must be stressed here. Those who give the feedback report on
their reactions to specific behaviors. The behaviors in themselves
are not "good" or "bad," and the decision as to whether they are
appropriate is always left up to the receiver of the fegdback. Only
that person can judge whether the behavior has helped him or her mc.aet
specific goals. In a sense, the group may be regarded as a community
in which interpersonal behaviors may be performed and evaluated by the
performer as to the degree to which they help him or her meet needs.
The behavior may be practiced or eliminated in subsequent situations.
Clearly, operant conditioning is taking place.

There are behaviors, encouraged by the group leaders, which are
fundamental to the process of change. At their first group meeting,
members receive a list of 11 behavioral competencies--behaviors thgy
are expected to demonstrate on a regular basis t;nroughout their
attendance in the group (see Appendix 1). The behaviors are related
to appropriate ways by which an individual can meet emerging needs.
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At the same time, the behaviors are interrelated and, although treated
discretely, each campetency supports and promotes others. Taken as a
whole, they function to help the passive individual become active in
meeting his or her needs. These behaviors also serve as a basis for
feedvack and enable group members to evaluate their progress in the
group. The competencies must be practiced on a regular basis by each
participant in order +to meet the requirements necessary +to
successfully camplete the program.

It should be noted here that whether group members "fake" responses isg
irrelevant. It is expected that the production of new responses may
require the exaggeration of affect, or experimentation with affective
responses including verbal and non-verbal over-reaction. New and
different responses are foreign and are, in effect, being "tried on
for fit." Clearly, those which are effective will have meaning and
will be incorporated into the behavioral repertoire of the client.

Only with the repetition of such responses can they be included
rermanently.

Interpersonal stress, similar to the stress encountered in 1life
outside the group, inevitably occurs. Frequent evaluations by other
group menbers, ambiguity which characterizes the group meetings while
expectations are slowly clarified, as well as the stress associated
with being arrested for driving under the influence of alcohol, all
contribute to the distress of group members. At times, a high degree
of stress is an important element. By working with it, and through
it, group members are able to became aware of the effect of stress on
individual behaviors. They are able to get feedback on their
reactions in a stressful situation and learn how to change their
behaviors until they become pro-active and productive.

The process through which the group as a whole and the individuals
within the group pass is one which involves change. The change is the
result of active participation in the group, and the learning takes
place as a result of the group experiences. In an experiental group,
the .ype of learning differs from that which occurs under a didactic
approach. It is more value oriented, more active, and, in the
authors' opinion, more meaningful. The learning is demonstrated both
verbally and non-verbally. Behaviors which demonstrate increased
participation in the group decision-making processes (as displayed by
posture, expression of involvement in interventions, display of
creative thought and awareness of the implications of behavior,
relevant self-disclosure, etc.) are readily observable. The entire
group experience is relevant. Group members are responsible for
asking for and setting up their own evaluations. The ways in which
they take responsibility for this process are related to the ways in
which they take responsibility in life outside of the group. All of
this provides data for the leaders and group members on the degree to
which each participant behaves responsibly. Basing evaluations on the
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totality of demonstrated behavior reduces the opportunity for a member
to display inauthentic behaviors solely for the purpose of "getting
through" the program.

Basic to the change is the acceptance of responsibility by eac;h
individual for the decisions each has made and which h’ave.result':ed. in
present conditions. The degree to which the group member is sa‘xtlsfled
with present conditions is related to the degree to which the
individual is motivated to make changes in life. The acceptance of
personal responsibility for life-related decisions necessn':ates a
change in values. Where a group member previously. saw probiems as
events "out there," he or she is now able to examine responses and
make choices as to which response he/she wishes .to make.. The
responsibility for the problems as well as the solutlons now 1s seen
as belonging to the individual.

The experience itself has a "freeing" qua]‘.ii:_y. Group me.mbers
generally express optimism. They beccme less rigid, more accgpt.:lng.of
themselves and others, able to deal with others in more facilitative
ways. Their relationships with other members as well as tY}e leaders
become less demanding and more open. The most important

. characteristic of the newly demonstrated behavior.s, however, ?.s that
/ each of the members accepts responsibility for his/her behavior and

the consequences of his/her decisions.

Program Specifics

In this section, the authors will describe and comment on speci‘.fic
aspects of the program. These aspects are associated with ‘E;el’ectlon
of group members, characteristic leader approaches,' eva}luatlon of
group member behaviors, and the procedure for termination of the
experience.

ILeader Approaches

The group leaders, who usually work in pairs, .maintain focus on the
present behaviors in the group. At the same time, they encourage the
use of facilitative feedback in the group interactions. Such feedback
is a simple, concise statement of how one reacts to the behav:i:or of
others. It is generally nonevaluative and provided as information on
the effect of the behavior of others rather than an attempt to change
behavior.

Leaders discourage advice-giving, which is seen as a method of
imposing the will of one group menber upon anothel.'.‘ _They also
discourage asking questions, which may avoid J:fespcnsn‘bllli_:y by the
questioner for pertinent statements which underlie the questions. '?‘he
importance of demonstrating responsibility for statements and behavior
is vital.
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At times the group leaders suggest experiments which might be
practiced by the group menber to increase opportunities for the
feedback process to take place and individual awareness to be
increased. Role playing, psychodrama, "empty chair" techniques, and
other games may be suggested. Many of these are allied to games
practiced in Gestalt psychology. "Homework" assignments may be
suggested. Such assignments are presented in the form of specific
behaviors which the group member can practice in social situations
outside of the group envirorment. The results incurred by the
behavics may then be evaluated by the members. The focus of this
procedure might be on the degree to whici: the new behavior helps the
individual to meet his or her needs satisfactorily. Subsequently,
they may share some of the results with the group.

The leaders, who conduct themselves as members and whose behaviors at
times may not be distinguished from those of the mandated members,
model the behaviors which will be practiced by group menbers, helping
them to take risks, develop new behaviors, and behave in facilitative
ways with other group menbers. It is important that the leaders be
aware of group atmosphere, particularly of the element >f stress. By
remaining ambiguous at times, the leader may increase the level of
stress and at the same time force the group members to become
responsible for what happens in the group, thus permitting the group
members to experience themselves in situations with varying degrees of
stress. At such times, the leader may give feedback. The focus of
the feedback might be, for example, on how a certain menber reacts to
nonsupportive statements made by others. Feedback given by the leader
should, if possible, focus on actions which might be related to
irresponsible behavior on the part of a group memnber, or behavior
which does not seem to help the menber to meet his or her goals.

Evaluation of Group Members

Group members are evaluated primarily in terms of the behavioral
canpetencies, a list of which is presented to each new group member
(see Appendix 1). These campetencies are associated with processes
which are designed o help the members to become pro-active and in
control of tasks they encounter in life.

By design, the competencies focus on observable behaviors. Words
implying the use cof value judgments are not included. 'The behaviors
are defined in clear terms and the use of psychology jargon is
avoided. They should be practiced regularly throughout the experience
by all members of the group. The practice of these behaviors (or the
failure to practice them at appropriate times) is a source for
feedback to each member by the rest of the group.

Itd
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Procedure for Termination

Termination procedures are designed to j:ncrease tslhe qpporttmj:les f‘.’gr
feedback, enable the member requestlng termination to identi b}e,
specific areas which need more work on hlS. or her part, and fnayz)
seen as an appropriate finishing experience (see Append:u; th.
Although evaluations such as these may take up a great d?al of r:
group's time, it is important to note_ that. gll group memoe
participate in the experience and, while giving feedbac'.k, rgig
themselves practice the behaviors suggested by the competencies
supported by the objectives of the group.
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Appendix 1.

Creative Interventions

l. Giving Feedback - Making a statement about how a group member's
present behavior affects you. This involves paying attention to
non-verbal behavinr in others (tone of voice + silence, posture,
gestures, etc.).

2. Being Responsible - Seeing yourself as causing your own feelings
and as having a choice in the way you behave.,

3. Demonstrating to others that you can understand their feelings,
understand the way they see a situation, and hear them accurately.

4. Self Disclosing - Demonstrating the ability to communicate your
thoughts and feelings in the immediate present to others.

5. Making connections and seeing similarities between your thoughts,

feelings, and behavior in the group, and your thoughts, feelings,
and behavior outside the group.

6. Congruency - Having your words and non-verbal behavior
comunicating the same thing to others.

7. Identifying specific needs which you meet by drinking or in the
environment associated with drinking.

8. Demonstrating behaviors in the group which meet those needs aside
fram drinking.

9. Experimenting with new behaviors. Example: If you typically
speak loudly, try experimenting with whispering.

10. Finding ways of helping group members who do not meet the
competencies.

11. Demonstrating basic assertiveness skills to actively and directly
make changes in the group.

Developed and copyrighted by George M. Appleton and Joel Katz.
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Appendix 2
PROCEDURE OF TERMINATION

It is each member's responsibility to request an evaluation at the tgnth glOth)
week and again before the twentieth (20th) week. Each member 's behavior will be
evaluated by the group and the leaders. The evaluation Will be based on the
extent to which the group and leaders see that menber as having met the spec:.;.‘.lc
competencies. All competencies must be met before a favorable recammendation
will be written.

If the evaluation determines that a member has not met all cangetgncies, the
menber has an option of continuing on in the group. In this case it is required
that the menber pay for five (5) sessions in advance and request a group
evaluation at the end of that time. It is possible that more than one extension
may be necessary to meet the competencies. ]

Consensus must be reached in each evaluation, that is, all members and leaders;)

must agree to support the group decision.
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The Commonwealth of Kentucky has long been in the forefront tzf
progressive efforts in pretrial justice. In 197€ Kentucky became the
First state to outlaw bail bonding for profit. ‘Soon after, a
statewide system of pretrial release was implem'ented..zn Xentucky:; afnd
over the next few Years, programs offering d.zv.ers:wn' and mediation
were added with projects organized in urban jurisdictions througheut
Kentucky.

One such urban locale where an alternative dispositional program wvas
started is Jefferson County, which includes the? mfatropolls of
Touisville. It is in Louisville that the Dispute Mediation l?rogram of
Jefferson County was established, the progran} whose evaluation serv.'es
as the focus of this paper. The paper h.zghl:ights the evaluation
results and includes a lengthy process disquss:.qn; an a.gssessme:nt oii;'
program impact in terms of client satisfactloz': with and lmpgev.w.ty o
resolutions; a cost analysis on a per-case basiss and a case analys:z,
examining the link between the referral source, the charge., 'and t e
relationship of disputants'’ impact on succes.s.. Readers will find
particularly interesting the increased e?’f.zciency of tI?e court
criminal summons and arrest warrant processing syst'em, attz:zbuted by
the authors to mediation intake staff fulfilling this fl.mct.lon. Note
also the benefits associated with housing the program in the Hall of
Justice.

Paul J. Weber and Philip G. Laemmle are 'associate ‘professors' of
political science at the University of Louisv.llle-‘ Dr.‘ Weber recfe.wed
his doctorate in political science from the Un.we.rs.zty of ChJ.cafgo.
Dr. Laemmle received a doctorate in polit.ical' science from l:ndzana
University. Together, they are currently qukmg on an expermmenta.zl
data~management project with the Pretr.zal‘ Serv.ic:es Agency in
Louisville. Ray Weis is Director of the Pretr..za('l Services Agency .for
+he 30th Judicial Circuit. Jan Kempf is Coordinator of CoLIrt'Serv.zc‘es
at the same agency. Mr. Weis received his masters degree in social
work from the University of ZLouisville. .Ms. Kempf ’ received her
bachelor of science degree from the University of Lou.zsvi.l.le, whe:re
she is currently working towards a master of business administration

degree.
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In the 1980 Annual Journal of the Pretrial Services Resource Center,
Dr. David I. Sheppard published the results of an ewvaluation of three
Dispute Mediation Programs, each set up on a different organizational
model. 1/ The Atlanta Center was sponsored by a non-profit
organization created for the purpose. The Kansas City Center was
sponsored by the local Community Services Department. The Los Angeles

Center was sponsored by the lLos Angeles County Bar Association. All
the Centers were funded by LEAA grants.

There is another model which has not yet been adequately evaluated:
the court-sponsored model. It is the purpose of this paper to examine
the Dispute Mediation Program of Jefferson County (Louisville),
Kentucky, which has also been funded by an IEAA grant, but is

affiliated directly with the court itself rather than a non-profit or
social service agency.

Evaluations of programs are generally oconcerned with the following
areas: content, process, structure, outcomes, and impact. Because of
the lack of available data prior to the establishment of the Dispute
Mediation Program, our evaluation is forced to follow a "post-test
only" format. Within our evaluation we shall assess three of the
above areas--process, outcames, and impact.

Process evaluation focuses on assessments of the workload management
of an agency and/or program. In this evaluation we are looking at the
following indicators of workload management.

1. Total cases reviewed ard number of cases diverted from
the judicial system.

2. Cases handled under expedited warrant review.
3. Staff time involved in processing cases.
4. Case~staff ratio.

5. Cost per case.

Outcame measures focus upon the results of programmatic or agency
activity. In this evaluation we shall focus on data related to case
disposition as a result of the Dispute Medisntion Program.

Impact measures are the most elusive, and in many regards, the most
important of all evaluative measures. Impact measures deal with not
only the systemic effect of the program/agency, but the perceived
effect of the program by the clientele. There is often a conflict

David I. Sheppard, "National Evaluatica of the Neighborhood Justice Centers
Field Test," Pretrial Services Annual Journal, Vol. IIX, 1980, p. 192.
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between ‘"excellent" performance on process indicators and impact
indicators, because "citizen satisfaction" tends to be labor
intensive, while "efficiency" requirements tend to minimize labor. We
have included two measures of citizen satisfaction in this evaluation
as an attempt to evaluate impact. The first is to examine the results
of the 30-day follow-up. The second is to examine the results of a
survey of program participants. Before proceeding to the evaluation,
it may be useful to provide a description of the program.

Program Description

The Jefferson County Dispute Mediation Program was initiated on May 7,
1979, as an experimental project to provide an alternative to the
formal warrant process in the resolution of interpersonal disputes.
Mediation is an option available to the complainant in most
misdemeanor cases, e.g., assault third degree, criminal mischief,
harassment, terroristic threatening, menacing, and theft by unlawful
taking. Depending upon particular circumstances or at the discretion
of the court, other charges may be considered for mediation. Unlike
some other programs, the one in Jefferson County does not mediate
civil disputes.

Modeled after the Neighborhood Justice Center concept and the Night
Prosecutor's Program in other localities, implementation of the
program follows a national trend toward more personalization of human
needs within the criminal justice system. Jefferson County has a
population served by the Jefferson County District Court of
approximately 930, 000.

In Jefferson County the Pretrial Services Agency of the Administrative
Office of the Courts has administrative responsibility for the
program, while judicial responsibility is vested in the District Court
bench. By rule of the District Court, information regarding the
hearings, records of proceedings, and personnel employed to execute
the program are exempt fram subpoena.

The main goal of the program is to assist the operation of the
District Court in processing a large number of potential cases while
providing more personalized services to those individuals wishing to
utilize the court. In order to achieve these goals the program
provides two distinct functions: intake, the interviewing and
screening of citizen camplaints; and mediation, an attempt at conflict
resolution. Figure 1 provides a month-by-month record of the two
functions.
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FIGURE 1

DISPUTE KEDIATION HA&Y 7S-0CT 81
700

G860 '
5084
406

3881/
2608 ?
100 it

AMDz=zZCZ

M FERRED

A G DULED

OT IRING L
At initial intake the emphasis is on the screening of frivolous and/or
invalid complaints, the referral of complainants to other service
agencies where appropriate, and the assimilation of sufficient and
pertinent information to assist the reviewing judge to determine
charges. Current program data indicate that at this stage 28.3
percent are screened and referred elsewhere while 24 percent of those
remaining eligible elect mediation. The initial "over-the-counter"
interview provides a function in the community difficult to quantify.
In many cases it is the sole "point of access" into the political as
well as the criminal justice system for pecple who have little
knowledge of the system and few resources. The physical location of
the program in the Hall of Justice, we believe, adds an element that
may be lacking in Neighborhood Justice Centers: the aura of law and
order, of legitimacy and seriousness associated with traditional court

proceedings. While they still have the advantage of a more personal
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information service, clients are spared the impression that they are
being given a cheap substitute proceeding reserved for "frivolous"
cases. The location gives both the complainant and the respondent the
realization that the charge is being taken seriously. We believe this
adds to the respondents' willingness to settle the problem. A second
advantage of the physical location is that it assures that sufficient
nunbers of cases are processed to make the system efficient. Indeed,
few people come to the Hall of Justice with the idea of mediation in
mind. Tying the intake function to the traditional warrant desk has
meant that many people who originally had come to seek warrants chose
mediation when they discovered this option. If they decide not to
attempt mediation, they are already in the location where alternatives
are available.

Additionally, the Intake staff is instrumental in processing for the
court all criminal summons and arrest warrants. As an extension of
this involvement and in keeping with program goals of assisting the
court to better manage its flow while personalizing its services,
Intzke provides a vital link in the process of review of unserved
warrants. With the support and encouragement of the local judiciary,
a process was established to review all warrants which were unserved
within 60 days of their issuance. In all cases except bad checks,
Intake staff contacts the complainants, appraises them of the
difficulty in service, and attempts to seek additional information to
expedite resolution. All complaints are then reviewed by the
judiciary and reissued for service, filed as valid, or docketed for
dismissal. 2/ While the first two options assist in controlling the
flow of paperwork, the latter eliminates the physical arrest of a
defendant and all the subsequent departmental involvements (e.g.,
police departments, corrections, pretrial).

Cases are channeled into the second function of the program,
mediation, fram three sources. The majority of cases result from
individuals selecting mediation after discussion with an Intake
Officer. When an individual elects to utilize the program, an
informal hearing is scheduled for approximately one week from the date
the camplaint is filed. The respondent is notified by mail of the
time and date of the scheduled hearing, the complaining party, and the
nature of the camplaint. A number of cases are referred to the
program by the individual judges after review of sworn affidavits.
Individuals whose camplaints are referred in this manner are notified
by letter of the judge's request that they attempt mediation and the
date and time of the hearing. The third channel of entry is referral
from the bench in Warrant Court. Involved parties are notified in
court of the referral to the program. All such cases are assigned a
court continuance date as well as a mediation hearing date.

2/ To date (December 1981), of the 5,609 returns, 1,290 (23 percent) were

docketed and disposed.
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At the time of the mediation hearing, the two (or more) parties
involved in the conflict meet with an impartial Hearing Officer and
work toward developing a mutually acceptable resolution to their
difficulty. The Hearing Officer directs and controls the hearing and
establishes some basic rules of conduct at its onset. The Hearing
Officer does not act as a judge in determining guilt or innocence, nor
does s/he impose or attempt to impose a resolution upon the
individuals. Rather, the prime function of the Hearing Officer is to
facilitate the flow of commmication between disputants so that a
resolution may be more readily achieved. The climate of the hearing
is one of informality in which both parties are encouraged to speak
freely, giving their interpretations of the conflict, what resolution
they would like to see achieved, and what they would find acceptable.
Attorneys are welcome to attend hearings with their clients; however,
the sessions are informal rather than adversarial in nature. Figure 2
illustrates the mediation process. It can also be used to show the
striking differences in complaints according to the various seasons of
the year.

FIGURE 2
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DISPUTE MEDIATION SERVICES
THIRTIETH DISTRICT

[NTAKE PROCESS
JUNE 1979-DECEMBER 1981

Should a respondent fail to appear at the appointed time or should the
parties be unable to resolve their differences, the Hearing Officer |
assists them, if they desire, in filing a formal complaint. In |
situations where an individual had initially filed an affidavit which |
was subsequently referred by a Judge to the program, the judge is [
advised of the unsuccessful mediation and +the affidavit is again | START
reviewed. Unsuccessful bench referrals are directed to return to j .
court on the scheduled continuance date. Successful disputants need i - /
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Officer provides the judge with a report of the hearing. 13,143 < E;}%E;C%m

46,306

In all cases in which an agreement is reached, a 30-day follow-up is
canpleted by the Hearing Officer, to assure that the terms of the

agreement are being upheld. If at the time of the follow-up, the
agreement is not being adhered to, the Hearing Officer advises both HEDIATION A
parties of all available cptions. Ry S | 715,572
. i RESCHEDULED
Case Disposition 43
) \ HEARING
Figures 3, 4, and 5 show the flow of cases through the system from : 3

intake tc final disposition for the first 30 months of the program's
existence.
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screened as frivolous or referred to more appropriate agencies. ‘
Fifty-four percent (25,206) initially chose to file a formal ;
camplaint, but of these some 22 percent (5,502) returned to mediation %
on the order of a District Court Judge. Seventeen percent (7,957) of :
the initial complainants chose mediation. What this has meant is that

by providing screening and referral as well as mediation service prior

to judicial review, 45 percent of all incaming complaints were
diverted from formal court processes. If one includes those diverted
later by judges, 56 percent of all complainants have been diverted
from the formal system. This has been accomplished with a full-time
staff of five intake workers.
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15,578 cases scheduled for hearings during the period under review,
53 percent (8,360) were actually held. Of these, 74 percent (6,210) i
were resolved to the satisfaction of both parties. An additional |
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Of the remaining 5,258 cases for which a hearing was not held, 27
percent (1,415) were dropped due to failure of the complaining party
to appear. BAn additional 30 percent (1,576) were dropped because both
parties failed to appear. Of the 2,225 (42 percent) where the
respondent failed to appear, 1,066 (47 percent) were also dropped when
“he complainant decided not to pursue the matter further. Thus 4,057
(25 percent) of the 15,778 cases scheduled for mediation were dropped.
These cases, had they been processed in the formal court system, would
have unnecessarily cluttered the dockets.

Granted that the flow chart may appear camplex and the total number of
cases processed appear large, it is significant that from the
standpoint ©of the individual complainant the process is vastly
simpler, quicker, and less expensive than a formal court procedure.
Not only is the entire process carried on in the Hall of Justice with,
in the case of successful mediation or cancellation, a maximum of two
appearances, but the time taken to resolve the normal conflict is
seven to ten days, as opposed to the 60 to 90 days required in the
formal court process.

Mediations are normally termed "successful" if both parties reach a
mutually agreeable solution at the session. One important monitoring
procedure utilized by the Dispute Mediation Program is a call to the
camplainant 30 days after the mediation to determine whether the
agreement has held up. Of the 6,210 cases in which initial agreement
was reached during mediation, 3,296 were able to be reached. All
reported that the agreement had held up and there were no continuing
problems. An independent review of subsequent court records revealed
that 117 or 1.9 percent of all mediations did fail and result in
warrants being issued.

In August 1981 the Dispute Mediation staff initiated a comparative
study of camplainants over a three-month period (June-August 1980) who
had selected mediation and complainants who, during the same three
months, had elected to file a formal compiaint. The study was
designed to evaluate complainant satisfaction a full year after the
mediation or court proceeding had taken place. While the contact rate
was disappointing (558 of the 664 persons called were not able to be
interviewed), the 106 persons interviewed provided an interesting
contrast. Of the 53 who had chosen mediation, 48 (90.5 percent)
reported that the mediation had been successful and that they had no
continuing problems with the respondent. Five reported continuing
problems. By contrast, of the 53 who had chosen a formal court
proceeding, 38 (71.7 percent) reported no problems while 15 (28.3
percent) ieported contlnumg problems. 3/ While the nunbers are very
small, the difference in satisfaction rates between the two groups

3/ The nunber is slightly misleadirny. According to the interviewer, a
significant number of people reported no further problems with the
defendant, but indicated dissatisfaction with attributes of the ocourt

process (e.g., never notified, case dismissed, multiple appearances).
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does seem to indicate that mediated agreements are likely to be more
stable and wmore satisfying than solutions imposed in a formal court
proceeding.

Finding an accurate measurement of cost-effectiveness has proven
somewhat difficult. The original LEAA grant was for the entire State
of I\entucky and it was not possible to find a formula allocating
precice costs for the 30th District. Nor was it possible to find a
proper overhead figure for fixed costs such as rent and capital
expenditures. For the purposes of this paper, we are assuming that if
the Dispute Mediation Program were not operating, some other element
of the court system would need to pick up much of its intake and
record-keeping functions and that the overhead would remain the same.
Therefore, in looking at cost-effectiveness, we are considering only
personnel costs for the 30 months. The average monthly payroll,
including fringe benefits, was $11,366.67 or $341,000 for the entire
period. If computed by the total number of cases processed fram the
initial interview stage (46,306), the cost per case was $7.36. If
computed by the number of those diverted from the District Court
system (2,539), the cost per case was $13.41. 4/ If one figures costs
only on the basis of hearings scheduled (15,578), the cost per case
was $21.89.

Staff size remained constant over the 30-month period under study. It
included five intake staff, six hearing officers working part-time
(20 hours per week), one program clerk, the Pretrial Service Agency
director, who devoted 10 percent of his time to the program, and a
Coordinator of Court Services, who devoted 30 percent of her time to
the program. The full-time equivalency was 9.4 individuals. Since
the average nunber of cases processed per month was 1,544, the monthly
case/staff ratio was 1:164. The monthly case/staff ratio for hearing
ofricers actually mediating cases was 1:93, or slightly more than one
case mediated for each hour spent.

On the bases of the indicators suggested earlier, it seems apparent
that the Dispute Mediation Program performs successfully on all the
evaluative measures. On the process evaluation measures, the total
cases reviewed is high and efficient use of personnel time seems
apparent., The cases diverted fram the system would seem to be
extremely beneficial, though cost estimate data on the benefits of
this diversion are not available in any reliable form. On the outcome
measures, the large number of cases which are handled within the
system (54 percent) and the relatively small percentage of mediations
which eventually reach the judicial system (1159/11,578) would

_ty These figures da not include the salaries of the Director of the Pretrial

Service Agency who administers the overall program or the Coordinator of
Court Services. The former spends 10 percent of his time on the program,
the latter 30 percent. If their salaries are included in the program,
the costs per case are approximately §$7.62 per case for all cases and
$13.61 per case for all cases successfully diverted fram District Court.
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indi the Dispute Mediation Program is guccessful in reaching unit
xﬁaﬁi non—juéﬁcial mediation. On .the impact evaluation x.neasure‘s.
the satisfaction indicated by clients ‘through the s;rxﬁy ts
impressive, though the data are only suggestive. 'Thc-_z 30-—da1{ o aﬂThp
data indicated that only 1.9 percent of the mediations failed. o e
principal conclusion of this evaluation 1is that the Dispute Mediation
Program has been effective in achieving its goals.

Case Analysis

i f cases in which com-

r a closer analysis of the source and type O
g?ainants chose mediation, we examined the records of four months. 5/
During these months 882 cases were referred. to mediation from the
three sources which were tracked for analysis. Table 1 shows the

distribution by success rate. 6/

Table 1

Success by Referral Source

Nuriber
Row %
Col % Staff Judge Bench
gTotal % Referral Referral Referral
384 194 26 604
Successful sg.g% 2%.; 8?.3 72%
iation . . .
Mediati 45.8 23.1 3.1
12.7
Unsuccessful 82 39 6
Changes 64.6 30.7 lg.; 15.1%
pped 16.4 12.7 .
pre 9.8 4.6 .7
108
Unsuccessful 35 73 0
Pursued in 32.4 67.6 0 12.9%
District Z.g 23.3 8
court soi 306 32 N=839
59.7% 36.5% 3.8

during

eedless to say, we would have preferred to analyze. all the cases

§'/ ﬁhe time mdery::'eview. Unfortunately the program still relies on a manual
filing system and staff resources were not available to pull the 9,198

cards.

" " includes cases in which agreement was reached §fter mediation
o w::c csxe:lf?:;&led but before it was held. The difference in the numbers
between Table 1 and Table 2 (839/882) is due to lack of complete data for

each case in Table 1.
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The table shows few surprises: 39.7 percent of all cases were
referred by the staff, which reinforces our earlier observation
concerning the importance of locating the program intake service in
the Hall of Justice; 72 percent of the cases were mediated
successfully. (Although it is mot evident from the table, the figure
is 70.7 percent if those resolved prior to the hearing are
eliminated.) 1In 15.1 percent of the cases mediation was not
successful but com- plainents were not willing to proceed further, znd
in 12.9 percent the complainant pursued the matter in District Couirt.

One significant difference is the success rate of judicial referrals
in relationship to staff referrals. The former are unsuccessful 46.6
percent of the time, and the latter 23.4 percent. One probable
explanation is that those referred by a judge are not necessarily
there voluntarily and cannot be expected to have the same motivation
as those who agreed to mediation of their own accord. It would be
interesting to know the relation between voluntary and involuntary

referral by the judges; unfortunately, no records were kept on that
point.

The distribution of charge~types in Table 2 reflects the kinds of
problems’citizens encounter and their relative frequencies.

Table 2

Charge Absolute Category Cunulative
Type Frequency Percentage Percentage
Terroristic Threatening 244 27.7 27.7
Assault 3rd 226 25.6 53.3
Harassment 147 16.7 70
Criminal Mischief 3rd 111 12.6 | 82.6
Theft by Unlawful Taking 91 10.3 92.9
Criminal Trepass 3rd 34 3.9 96.8
Theft by Deception 17 1.9 98.7
Wanton Endangerment 12 14.3 100

g
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It is noteworthy that 53.3 percent of all requests for mediation come
fran people who feel personally threatened (if harassment, which is
usually by phone, is added, the figure jumps to 70 percent). Certain
types of charges were tested to see whether they were less amenable to
mediation than others. There are some tendencies, but they are not
statistically very significant. In terroristic threatening, assault
and harassment cases, unsuccessful mediation and subsequent referral
to District Court occurred in 7.3 percent of the cases, whereas in
theft by unlawful taking or deception, failure and referral came in
14.8 percent of the cases. Perhaps the most useful conclusion that
can be drawn is that when mediators are trained, more time should be
devoted to techniques for dealing with personal threat type cases
rather than with theft and trespass issues.

We were also interested in exploring the relationships between
camplainants and respondents, our hypothesis being that the closer the
relationship, the greater the chance of keeping the case out of
District Court. To test this we collapsed the "successful" and
"unsuccessful-dropped" categories since both did in fact remove the
case fram the court system.

R R
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Tahle 3
Resoval from Court System by Relationshipt
Huaber
Rox %
Col %
Total %
Famly Neighbor I-intimate  Friend Unknown Relative Business Other
187 155 120 90 ] 57 39 ri] 73
Successful 4.9 20,6 16,0 12.0 9.9 1.6 5.2 3.9 89.6
and 94.0 0.6 0.2 85.1 832 85.1 88.6 82.9
Unsuc~drop 22,3 18.5 14.3 10,7 0.8 6.8 L7 3.5
12 14 13 12 13 10 ] b 87
Unsuccessful 13,8 10.4 14.9 13.8 4.9 11.5 5.7 6.9 10.4
to District 6.0 94 9.8 14.9 14.8 R LR ) 11.4 17.1
Court 1.4 1.9 1.5 1.4 1.5 1.2 0.4 0;1'
ﬁ 199 in 133 102 87 61 4% 35 838

i IX-Intimate includes forser spouse and former boy/girl friend,
Relative includes aunts, uncles,cousins and in-laws not in inmediate fanily,

Dther 1ncludes such persons as bill collectors, pastors and landiords,
Unknoun reflects either a failure of the intake staff or mediator to report the relationship or that the conplainant did not know the respondent,
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The tendency does weakly support the hypothesis. Family and relatives
are least likely to pursue a case i.ito District Court; business and
wmknowns are most likely. Neighbors and ex-intimates are in the
middle.

Conclusions

At the beginning of the paper we proposed to explore the efficiency
and effectiveness of a court-sponsored model of a Dispute Mediation
Program. One conclusion is that the model has been quite efficient.
The time taken to process cases ranges from seven to ten days versus
60 to 90 days in District Court. The cost per case, calculated on the
basis of any initial contact which is sufficiently extensive to open a
file, is approximately $7.31. Calculated on the basis of
non-frivolous and non-referred cases diverted from the formal court
system, the cost is $13.41. The overall monthly staff-case ratio is
1:164. For mediation staff the ratio is 1:93.

We also believe the court-sponsored n::del has been effective.
Iocation in the Hall of Justice has assured a steady stream of cases,
while allowing the intake staff to perform a gatekeeper function for
the courts. Between a third and a fourth of all potential cases are
screened and referred to other agencies or rejected; 17 percent of
all camplainants choose dispute mediation instead of filing a formal
complaint. This means that 45 percent of all potential cases are
diverted fram the formal judicial process (56 percent if we include
those later referred by judges). No figures more graphically
illustrate this impact than the fact that two warrant courts have been
able to move into smaller quarters.

Client satisfaction with the mediation process has likewise been high.
Of the cases actually mediated (or cancelled because of a
reconciliation after the hearing notice was received), 76.6 percent
were viewed as successful by both complainant and respondent. A
routine check 30 days later indicated that all were still satisfied.
Finally, a study of one three-month set of cases conducted a full year
after the mediaticn showed a 90 percent satisfaction rate compared to
a satisfaction rate of 71 percent for people who had chosen a formal
court proceeding during the same three-month period.

The analysis of a sample month showed several important facts, first
being the importance of intake staff referrals in providing the
quantity of cases which made the program cost-effective. Judicial
referrals are slightly less likely to be successful than staff
referrals but certainly not so much as to suggest a change in this
referral pattern.

e oo
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Rough_ly two-thirds of all requests for mediation came Ffrom people
feeling personally threatened as opposed to those having their

property threatened. The former are slightly more likely to engage in
successful mediation.

FinalJ._y, there is a rather clear hierarchy in complainant-respondent
re}atlonship. Mediated disputes are most likely to be between
neighbors, followed by family and ex-intimates, and least likely to be
bc::»tween cqnplainants and business, relatives, and others. At the same
t:f.me, . family and relatives are least likely to pursue an issue into
District Court, while business is most likely.

g
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Introduction

Mediation programs and Neighborhood Justice Centers, which serve as an
alternative to courts as a means of resolving conflicts, have
flourished in the last ten years. _1_/ Such centers are a response to
overcrowded court dockets, and offer citizens an expedient, low-cost,
and personalized arena for conflict resolution. Resolution is
achieved through mediation and negotiation, rather than adves

sarial court procedures.

The Centers utilize mediation as a form of negotiation. Mediation
techniques require that actors in conflict depend upon a third party
to arrive at a solution. A nunber of third-party techniques are used
in conflict resolution, including conciliation, mediation,
arbitration, fact-finding, and administrative procedures. 2/ Over and
against other third-party techniques, mediation requires that the
mediator actively participate, reflect on the conflict at hand, and be
involved in shaping personal agreements and resolutions. 1In their
analysis of Neighborhood Justice Centers, McGillis and Mullen describe
mediation in the following manner.

Mediation involves the active participation of the
third party in the processing of a dispute. This
participation can range from minor involvement to
highly structured interaction with the disputants. 3/

They further suggest mediation settings to be opportunities for
disputing parties to express emotions, consider options, and talk. il»_/

This paper focuses upon individuals in conflict and the negotiation
context where resolution is sought. The organization in which
negotiation contexts were examined is a county-run community mediation
center. Central to our discussion of mediation is what has been

termed the "subprocesses of negotiation". 5/ Subprocesses have an

organic relationship to the negotiation process and attempt to more
specifically identify the forms of negotiation as they occur. Strauss

1/ Paul Wahrhaftig, "Dispute Resolution Retrospective," Crime & Delinquency,
Vol. 27, No. 1, January 1981.

2/ Daniel McGillis and Joan Mullen, Neighborhood Justice Centers: An Analysis

of Potential Models (Washington, D.C.: Office of Testing and Evaluation,
LEAA, October 1977). :

mid.p p. ll.

3/
4/ McGillis and Mullen, op. cit.
5/

Anselm Strauss, Negotiation: Varieties, Contexts, Processes and Social

Order (San Francisco: Jossey Bros., 1978), pp. 8-9.
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has described subprocesses as the tradeoff, cor}cessions," and
campromises that actors make in order to "get things done. ' 6/
Subprocesses are necessary to the negotiation process, fqr they link
together the structure of negotiation, . thfa actors, and the outcomes.
In short, they are the "stuff" of negotiation.

Negotiation as a concept often is used in very g_ener.al temms. 7/
Strauss' sensitivity to the subprocesses of negot:.atlc?n is an a'ttez:npt
to provide a conceptual framework for understandJ:ng negoFlatlon
processes in greater analytical rslarity and substantive datail. As
one form of negotiation, mediation can be .tr.eated as a form of group
negotiation in which subprocesses are exp11c1t; as such, the;y ]pecome
very amenable to empirical scrutiny. This feature makes med_lat.lon an
ideal setting for the study of subprocesses_. Therefore, it is the
purpose of this article to identify ‘and examine tthose subprocesses as
functioning elements of the negotiation process.

The Structure of Mediation Sessions

Strauss has noted that a negotiation context "refers .sp.ecifif:ally to
the structural properties entering directly as conditions into the

. course of the negotiation itself." _8_/ In this paper we examine the
- context of mediation within a Neighborhood Justice Center.. ';‘he
- mediator is seen as a negotiator; however, negotiation and mediation

are not synonymous terms. Rather, mediation is a form of negqtiation
and the very process of negotiating is critical to sustaining the
mediation process.

The overall flow of the mediation session, the sources .of control
exercised within the session, and the form of the 'resolutn.on‘ are all
critically influenced by the mediator. '?E’he . med:!.ator "s 'ablllty to
nurture and apply the techniques of negotiation is critical to 1.:he
continuation of mediation. In order to understand the mediation
process, as well as the rcole of the mediator, da'ta was f:ol.]_ected over
a six-month period at the Suffolk County Community Mec_ilat'lon Jt'xstlce
Center Program. This program is a neigh]porhood justice dlspute
resolution program located 70 miles outsxdc.a of New York City.
Participation is voluntary, and its success is dependent upon tl:le
ability of the disputing parties and the me:—dlators. to work together in
order to arrive at a fair and equitable resolutlon.. The data were
collected through interviews with mediators. and disputants and by
observing and recording actual mediation sessions.

6/ Strauss, op. cit.
7/ Robert Lauer and Warren Handel, Social Psychology: The Theory and

Application of Symbolic Interaction (Boston: Houghton and Miffiin, 1977).

8/ Strauss, op. cit., pp. 237-238.
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Most cases are referred to the program by the police or the court, and
usually involve damestic violence and arguments, noise camplaints,
landlord and tenant disagreements and third-party/love affair
quarrels. Both police and D.A. see a mediation session as the "more
constructive" route to peace when compared to court.

Involved in a mediation session are the canplainant (offended),
respondent (offending party), and two mediators employed by the
center. The program uses two mediators as a matter ~F policy to

ensure that both the complaining and responding parties receive
adequate attention.

The center's staff prepares an outline for each session which
identifies the camplainant, the respondent, and the specific charges.
The outline is given to the mediators; it helps set the parameters of
the session, as well as ensure that all charges are acknowledged,
attended to, and, should resolution cccour, withdrawn.

The session begins with an introduction by the mediators. The content
of the opening monologue is standardized; however, delivery, style,
emphasis, and tone vary dramatically. The purpose of the intro™x “ion
is to relax the respondent and the complainant, and to dispel .ears
that they are somehow being judged. "We are not here o Juige you"
is deliberately stated so as to underscore the non-judgne al and
negotiative nature of the session. Additionally, the introduction
describes the process of mediation, the goals of the center, and the
ground ruies for behavior which are to be adhered to by participants.
These rules enable the mediator to control the behaviors of the
respondent and the complainant during the session. They prohibit
interruptions and set limits on language, screaming, and general
demeanor . Complainant:s and respondents also are reminded that
mediation is voluntary, confidential, ard that should ,rediation fail,
there are alternatives available to resolve the conflict. All
participants may take notes during the mediation process. Mediators
explain that oftentimes they will take notes, which enables them to
have an immediate and accurate reference of who said what..

The introduction concludes with the mediators explaining that the
session is divided into caucuses that are public and private. During
the public caucus each party states his or her side of the story to
the mediators in the presence of the other parties. Clients report
that this gives them a feeling of participation.

I would have to say you do get to talk. T didn't
think so, but you get to tell your side.

Respondent #9
I knew what this would be like because T checked it

out before I came down. I found out my friends
reached a solution here so I said why not?

Respondent. #4

e e
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This feeling of participation is often repgrted to.be non-existent
when disputes are handled in court. _9_/ Purlng pu}?llc caucuses, the
participants discuss the issues surround: g 't’r}e dispute. Moreoyer,
the public caucus draws out anger, fear, suspicion, and other emotions
that characterize human conflict.

Court! (pause and laugh) Look, if the case flies
(is heard), what is a judge going to tell you? Go
home? Try to get along? BAnyway, the reason s],?.e
(the camplainant) took me to court was she don't dig
my stvle. I pay my rent so I figure my guests are
my business.

Respondent #9

Look, if you have been to court, you know it is not
easy to talk. The people, the noise. 1I'll tell
you it wasn't like I figured it would be...you know,
the judge listening, concerned and all. Hey, I
think he was looking mad at both of us for even
being there.

Respondent #1

After respondent and complainant each has had his or he.r say, the
mediators meet alone to discuss strategies for the upcoming private
caucuses.

During the private caucus the parties in conflict meet one at a ti'.me
with the mediators. Issues not brought out in the public caucus which
are relevant to the dispute as well as possible solutioqs to the
conflict are explained. At the private caucus each person is allowed
to express feelings and thoughts without the other person's ]mowl._edge;
we label this occurrence as "confidential expression." The mediators
are made aware of feelings that each party has which they can take
into account when negotiating a resolution, yet thesg feelmgs need
never be made public. During this caucus the parties in conflict are
asked to offer an equitable solution to the problem. The mgd:.ator
listens to these offers and then disputes the proppsed sol'ut.n.ons by
playing “devil's advocate." These private sessions maximize the
participation of both the respondent and the complainant, and both
parties in conflict are required to actively participate in
identifying the source of conflict and in constructing a solution.

9/ W. S. F. Felstiner and Lynne A. Williams, "Mediation as an Alternative to

Criminal Prosecution: Ideology and Limitations," Law & Human Behavior,
VOI.- 2' NOO 3' 19780
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Look, I never 1liked my in-laws but that session
showed me something! (emphasis in tone...smile
ceases) It showed me that the feeling, hurt and
all, is deep. Deep enough for me to hurt one of
them. I'm glad I'm not back in the house, because
I'm not a guy who takes much shit. A couple of bats
'n balls (drinks) and who knows, maybe I'd do
something I would be sorry. This way I'm out of the
house for now. (pause) Maybe something will get
worked out later.

Respondent #12

The one good thing I noticed is they asked me what I
wanted from this. I told them, and then we worked
it (the case) througth.

Respondent #7

After the mediators have met with each party, they again meet alone
before resuming with another public caucus.

The second public caucus denotes the last stage of the mediation
process. During this stage the mediators present a tentative
agreement to both parties. This tentative agreement is the focus of
discussion during this session. When both parties and the mediators
agree upon the solution, the resolution agresment is formalized. At
this point, the conflict is resolved and the mediation process is
over. However, if no agreement is reached, the case can be referred
back to court, the matter can be dropped with neither party satisfied,
or another mediation session can be scheduled.

The Elements of Problematics __1._1_1_ Mediation Encounters

The role of the mediators is pivotal to the mediation processs. The
actions and styles that a mediator brings to a session are fundamental
in how the respondent and complainant view each other and themselves

within the conflict situation as well as within the proposed
resolution.

Once we reach that tentative agreement, I know the
private caucus was productive. Sometimes you get a
stall or snag; so I try to let them both know they
have agreed to some solution...at least privately!

Mediator #1

o s
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Everybody tells you, don't start with the "problem,"
and I agree. I was in business for years. I
approach these people like I did my clients. Sure
there is a problom, but let's let them see this is a
good service that can help. The problems.. .you'll
hear about them later.

Mediator #3

Mediation that fails can mark the onset of further and more
complicated conficts. After all, seeking the aid of a third party
(e.g., a court, a mediator, an arbitrator) makes the conflict public
and often escalates the problem. If mediation is successful, then all
the parties are winners; if it is unsuccessful, everyone loses: 1In a
court setting it is a negative situation; in mediation, success is a
gain for all and failure is a loss for all.

You see, you don't have a loser in a mediation
resolution. If both parties contribute, where is
the loser? In court...somebody's got to lose...one
loser and one winner. That's the system! Funny
thing though, most winners still ain't satisfied.

Mediator #6

Because the mediator is the key figure in resolving the conflict, how
she is trained and how she performs her role are very important to the
process. The mediator can erase, gloss over, or accent the
problematics of the mediation process. The training of mediators
involves the explicit definition of their role, but their role
performances are negotiated during each session. Avoiding failure is
the organizing theme for a mediator's training. The goal of the
center, hence the goal of every mediation session and every mediator,
is successful conflict resolution; the camplainant and the respondent
are to leave the Center with an agreement detailing the resolution to
a problem. Furthermore, the mediators are to resolve conflict by

' - helping the parties, not by judging them. The mediator directs the

respondent.'s and complainant's actions so that resolution is attained.
The parties in conflict must actively participate in designing the
resolution with the mediator helping in any and all ways. In
training, it is explicitly stressed that mediators cannot use drama,
threats, intimidation, force, or distance in order to acquire a
resolution. The resolution must be negotiated between the respondent
and the complainant in a setting where they are secure in their
feeling of voluntary cooperation. The use of tactics which in any way
threaten the spirit of compromise and voluntarism violates the very
purpose of mediation. Furthermore, the use of any such tactics often
gives the Center the appearance of courts, something that the program
as well as its participants want to avoid.

g
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Authority? Yes, in the training we talked about
authority. We want people to see us as help first
and authority second. For good reasons, I quess T
try to refrain from showing any authority.

Mediator #6

Yes, I've lost my temper in sessions. In fact one
time I threatened them both with going back to

court, something I'll do even though it's not part
of our training.

Mediator #1

Mediators often are perceived as a threat or as judgmental. This can
and does occur no matter how closely a mediator adheres to the helping

and enﬂo’ar.rassment produced by public acknowledgement of the conflict.
In addition, actors attach a self-justification to their past,
Present, and future behaviors.

With the conflict escalated +o the point of requiring mediation,
actors must bring such self-justification in line with the definitions
agreed upon in mediation. = The definition of behaviors which are
settled upon within mediation are not necessarily those a person held
prior to the mediation session. Accenting these problems is the fact
that most persons who become involved in mediation are unaware of the
events that are likely to unfold. As one mediator points out:

Most persons caught up in these sorts of fights,
arguments, and problems are worried about
themselves. While we want them to understand we
rftren't the court, they don't hear us! All they know
is they are being accused of something and they are
pissed! Most times, they don't even hear. Being
accused is the problem, and they think they are
J.'*:Lght. Many of them see us just like a court, a
Judge, about to make judgments about them. They see
an office and people making decisions about +them.
Fram their "side of the fence" all of this is aimed
at them--and you can call it what you want!

Mediator #1

Most mediators are aware that complainants and respondants are
nervous, unsure of what will happen, and anxious about the situation.
Mediators must develop a repertoire of techniques that can be uged to
relax complainants and respondents as well as ease their fears.
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Training sessions can suggest how one might calm another person.
However, they cannot equip the mediator with the skill. The ability
to put the parties in conflict at ease is something that must be
acquired and can be handled only on a situational basis. Putting the
complainant and respondent at ease is necessary if successful
mediation is to occur, since compramises and agreements cannot be
handled in a setting of fear, anxiety, and nervousness. The following
are examples of various techriiques employed by mediators in order to
put the clients at ease:

I use coffee with my people, I offer coffee and
never use the word "problem." If I say the word
"problem," and talk problems, I only reinforce what
they suspect already. I don't want to expand on the
problem. I would much rather get people thinking
about solutions. Now how you get people to think
solution depends on what the case is and how people
are acting. You see, when the "guy down the block”
thinks he is right...he is, at least in his own
mind. So why should he think solutions? Solution
for what?

Med.iator #6

I sometimes talk about my last case, and make up
something.

Mediator #7

I often talk about myself. ¥You know, talk light; if
the guy has a golf hat on, I'll say, "Is this
dispute over a golf course?"

Mediator #5

Camfort. I ask them are they comfortable; too warm,
cold room, temperature items.

Mediator #4

There are four elements or dimensions in mediation which may make a
session problematic in reaching compromises and agreement.

The first element is that mediation is voluntary; it is a setting
where neither the complainant nor the respondent is obligated to
participate. At any moment the process can be halted. When
participants feel threatened, are unwilling to compromise, or when
information that one does not wish to face is made public, they can
withdraw from mediation. The mediators, as well as the complainants
and respondents, are cognizant of this independence all during the
session. What the mediator must do is nurture the participation of
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the parties in conflict, confront all pertinent issues, and agree upon
a resolution--while not going to a point where one or both parties
will walk out. Defining, confronting, and resolving the conflict, yet
not having the disputants stop the process, places severe limitations
upon the mediators. The following examples discuss these limitations
and how they are handled in mediation.

You know, I'm not certain how I did get a resolution
on some of these cases! Some people really arrive
here with some serious problems, problems they're
not even in touch with.

Mediator #10

I had one case where the wife admitted to both of us
(the mediators) that she was bringing the petition
in order to get her husband. To some extent she was
correct. She did right. There turned out to be
plenty of marriage problems there.

Mediator #10

The second element is the threatening or eabarrassing character of ..~

mediation sessions. Vivid and emotional charges concerning each party
are commonplace in mediation sessions. Such charges typically include
description of past deeds which are threatening or embarrassing:
threatening because they are for the first time being scrutinized by
some third party; enbarrassing since detail about some previously
personal or private behavior is now public. As persons are attempting
to tell their "best side" of the story, the worst of all behaviors
will be used to justify this position in the story. As both parties
in conflict begin to see themselves in this reconstituted light,
threat and embarrassment typically become feelings which permeate the
session.

The third element which lends itself to making mediation problematic

is the volatile nature of the sessions. Although there are ground“”

rules for behaviors, the sessions often contain periods of verbal
attacks, threats of physical attack, and intimidation. Although the
mediator can refuse to proceed with the session when these occur,
doing so would result in a failure to resolve the conflict. On the
other hand, the mediator cannot allow such occurrences to proceed
unchecked. In addition, when one party is feeling harrassed or
intimidated by another, he or she can quickly stop the sesgion. The
mediator must allow the expression of feelings, yet control the form
such expression takes. When the expression of feelings gets out of
control, the mediators must help the conflicting parties get back to
the issues at hand and continue with the mediation process.
Furthermore, they must not allow such outbursts to hinder successful
conflict resolutions; while retaining control over the situation, they
must have the respondent and the camplainant define them as helpers.

e
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When I can, I will appeal to a health problem as a
reason for more civil discussion. Often people will
tell you this episode has put them under a doctor's
care. 1I'll use phrases like, "Look, as a helper to
both of you, I don't want this encounter to further
upset your health; please relax. Remenber, your
health is at stake here!"

Mediator #8

Bullshit and smiling turns to crying. Crying to
yelling, 1lying, whatever. There are a lot of
feelings crossing the desk.

Mediator #7

s The fourth element that may cause problems within a session is

unpredictablity. A wide range of cases passes through the Center,
each case having unique qualities which make it J.mposs:Lb:'Le .to
predict how long successful mediation will take or even if mediation
can work. The element of unpredictability is present as a contextual
feature until the complainant and respondent leave the session with an
agreement.

You don't have an agreement until both parties sign.
One time I had a guy try to "jam" new provisions
into the agreement at the last minute.

Mediator #2

For same people it's a game!l Like people with
marriage problems. Seems like they know what each
other is going to do and say in the session--but you
as the mediator don't. It's crazy. The whole
session can collapse in an instant.

Mediator #3

Remember...some of these problems have been
developing for years. We're coming in on the last
actl! :

Mediator #1

It also should be noted that this unpredictablity may remain with the
disputing parties long after they leave the center. However, the
mediator camnot spend too much time worrying about that. If the
parties engage in continuing conflict, another mediation session is
required.

{
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Mediation sessions are characterized by these factors, which make it
impossible for mediators to plan, predict, anticipate, or control the
behaviors and utterances of the participants. In order for the
mediation process to continue and be successful, mediators must adopt
appropriate coping strategies. Strategies often take the form of
tradeoffs, deals, and accomodations toward participants. These
strategies are the very subprocesses which allow mediation to evolve

" and culminate in success.

Mediation Subprocesses

In their training, mediators are taught that they must try to achieve
a resolution to conflict, and that such resolution involves keeping
both the respondent and the complainant participating in the session.
Mediators must be cognizant and responsive to each party, the issues
at hand, and all potential solutions. Therefore, it is critical that
mediators utilize various tactics and strategies which keep mediation
a going concern. These strategies and tactics, which are not part of

the training, are the necessary subprocesses of mediation. o

There are two distinct categories of subprocesses. The first,
"defusing a potential crisis," requires the mediator to define the
ongoing situation as one leading to a crisis or breakdown in
mediation. The mediator heads off the potential crisis by redirecting
or redefining the interaction. In the second category, "repairing a
crisis," the mediator must respond to a crisis in the mediation
process by realigning the participants' actions in a way that
contributes to resolution. When the process requires such repair,
control over the situation has fallen into the hands of either the
respondent or the complainant. It is then the mediator's
responsibility to regain a measure of control over the interaction.

Defusi ng

When the mediator defines a situation as problematic, he must
intervene in order to maintain the mediation process. The form of
intervention varies with the problems being mediated, the general
direction of the session up to that point, the potential he sees for
the session, and the interactants themselves. However, vhen a
mediator intervenes, he does so by altercasting). 10/ Altercasting
becomes a general approach for keeping the session focused on the
problem. We identified four such strategic approaches that are used
to defuse potential crises.

First, a mediator can present himself as an "equal." He abandons the
authority and power of the mediator role, and encourages the
complainant and the respondent to talk and confide in him as they

10/ Eugene Weinstein and Paul Deutschberger, "Some Dimensions of

Alter-casting," Sociametry, Vol. 26, 1963, pp. 445-446.
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would a friend. He relaxes the session rules and attempts to create
the armbience of a "rap session" with his buddies.

Second, a mediator can "play dumb." _];y The mediator foregoes swift
and efficient review of the facts, and instead gets the parties to
participate by having them deliberately and in great detail review
their position and their recollection of events. Since this is done
in public, each party is made aware of how the other perceives the

problem.

Third, the mediator can fully embrace the authority of the position of
mediator. "Authority embracement" involves the use of the authority
and power of the mediator role to require strict adherence to all
rules and, if necessary, the use of coercion to keep the mediation in
process. Tn this embracement, the mediator takes seriously the

directive to achieve an orderly and expedient resolution.

Fourth, the mediator may take on the role of "facilitator." In this

role the mediator explicitly explores tradeoffs, bargains, and
concessions which will enable a resolution. The mediator emphasizes
the give-and-take of the situation in which all participants must
engage if a solution is to be reached.

The first two strategies involve the mediator distancing himself fram
the mediator role, and sessions are conducted on an informal basis.
The third strategy represents the polar opposite of the first two.
Authority embracement appeals to the structural features of the
mediator role and the mediator uses these features to structure and
conduct the sessions. The fourth strategy contains features of the
other three, insofar as the mediator vacillates between role distance
and role embracement. His identity as facilitator enables him to
utilize whatever tactics he feels are necessary in order to achieve a
resolution. This identity gives him the latitude to be aligned with
the interactions between respondent and complainant and to do whatever
he defines as necessary to ensure that mediation continues.

Repairing Crises

The repairing of subprocesses is a reaction to a crisis or an abrupt
or unexpected event in mediation. Whereas defusing is preventive in
nature, repairing subprocesses are those used to salvage mediation.
The original basis for controversy in these situations becomes
secondary to the crisis itself. An asymmetrical relationship results
when one of the participants introduces unexpected issues and lines of
action; that is, one participant gains control over the definition of
the session's focus, tone, and momentum, and the negotiated nature of
the situation is interrupted. The mediator, wanting to keep the
session progressing, has to alleviate the asymmetry. The two most

11/ Howard Becker, "Social Class Variations in Teacher-Pupil Relations,"
Journal of Educational Psychology, Vol. 1, No. 25, 1952, pp. 451-465.
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common strategies for repairing such situational breakdowns are

campensating the party who has not gai o
threatening one or both parties. gained control of the session and

Iraeperldingl;f upon .the detailg of the situation, the mediator can use a

iurrﬂoerf - of tactical moves in t.he campensation strategy. For example,

o responc?ent 1s screaming, cursing, and threatening physical

CJvuse, the mediator can tell him to stop speaking and turn the floor

;::r to “ﬁge .comp.zl_alnapt. He communicates his displeasure to the

ile w:?_i;_lingnesslstOVIoiitlngthﬂ’le norms of mediation as well as his

~allow at to happen again. Additional

i;;:;mo fcomjzf:.nce the violated party that, as mediatcrna ‘r}ey ’wili.li
or forgiving the outburst and remaining in th ' i

H??/]e-ver, ’E:he mediator must also communicate to both garties ihZES}SulaO?;
still unbiased and that it is they who must negotiaté a resolution.

The second strategy a mediator can use to i i i

Whaf.: this involv.es is inducing both partiers.eizlrr;nafsgr? ntli: 1S:1;re§1t.
ur}tll a resolution is reached or else be sent to court Th ss:.:n
time, and negative conditions of court are something to 'avoid? Cgf. '
all, both dllsputants voluntarily entered mediation to avoid ' cgurir
The threat is oft'en used as a follow-up to compensation When .
form of campensation has been offered and rejected, the t;se of thrsgar:ie;
may become the only way to keep mediation going. Although threatening

can be and is used as a follow-up to oth . X
: up er tec s .
as a tactic of first resort. techniques, it also is used

'I'hih tec?m.iques used to reptair sessions are dependent upon the style of
ea n}edlatqr, the. severity of the session's damage, the type of
f:t:;plaenér}t bellng medlate'd, and how the parties in conflict respond to
esca]I,na " {thor fs :;ggestlons. Mediators need to be cognizant that an

ion o ctics to ensure progress in the sessi

i sio
s:gglzglzr; ofﬂqthe problem feed into each other. 12/ The r:negggtoirs:

ep the session focused on the problems, the res

: 5 ‘ . ndent
(ci:anplan.nam:. actively engaged in conflict resoltstion, ango ensf,lureangi1
e-escalation rather than an escalation of the problems.

The formal traini'ng. of mediators equips them to cope with "typical"
:Ssilons and partlclipants. However, when deviations occur, mediators
coiti :‘Tgloy W?; varle%yl of subprocesses to enable the session to
. en problems surface that the mediator defi
A1 . . ine
g(;gte:il}t);tzli?ege t?;h session breakdown, he must respond strategicallsl’r ?.fl
p things going. There are few gquidelines £ pecifi
‘ ' or s
g::n;is ?f c;llapse, since they often emerge unannounced, and tl’fllig
e few directives for the use of specific str i
: . . ‘ ategies.
;J{tzatlon _erupts and communication breaks down, the mecei?.ator m?;:ndz
atever 1s necessary to regain control of the session's activities.

12/ Frances Fox Pivin and Richard Cloward, Poor People's Movements: Why They

Succeed, How They Fail (New York: Pantheon Books, 1977).
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If the subprocesses of defusing and repairing mediation were not used
by mediators, few, if any, sessions would result in conflict
resolution.

If one of these conflicting parties begins to see
that I (the mediator) am losing ground, the whole
session might die. I, by that time, figure I better
get things back under control and remind people that
if the session fails to resolve the problem, we
might go back to court.

Mediator #1

Discussion/Conclusion

]

In examining the above application of what has been termed here
"repairing” and "defusing" subprocesses, important implications would
appear to exist for how such subprocesses make possible the resolution
of conflicts. First, the use of subprocess by mediators prevents the
possible foreclosure of any element which might aid in the resolution
of conflict. Participants in sessions may become loud, abusive,
resistent, withdrawn, antruthful, indifferent, etc.; yet the mediator
may choose to ignore such behavior as a tradeoff for a more important
development inside the session. The person who expresses emotion by
yelling ultimately draws the attention of the other parties to the
conflict. Such an attention-getting device, while initially
threatening, may serve to set the entire experience "in perspective"
and prevent a withdrawal and an end to negotiation.

Second, the existence of subprocesses limits the degree to which
personal ends may be pursued or manipulated in the session. Both
Strauss and Goffman have commented on how inclusion into some social
circle limits the ability of actors to accomplish ends. 13/ Because
the session represents such a social circle, actors camnot end
conflict in a unilateral way. Short of withdrawing from the session,
an acknowledgement of "others' problems" and possible "joint
solutions" becomes the norm rather than the exception. Subprocesses
make this both possible and agreeable to actors who would otherwise
reject the idea of settling disputes in a mutually acceptable fashion.
The mediation concept stresses the theme of independence; actors are
free to leave he session at will. For mediators, it becomes critical
to make actors feel a willingness to continue to work toward
acceptable solutions. Using the sorts of tradeoffs described above,
actors find themselves with acceptable options and a commitment to the
mediation situation based upon the non-threatening means directed
toward them and their adversaries.

_J_,_3_/ Strauss, op. cit., and Erving Goffian, "On the Characteristics of Total

Institutions," Asylums (Garden City, New Jersey: Doubleday, 1961).
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Third, and finally, it appears that while we may wish to think of
subprocesses as analytically distinct fram the structured context of
the negotiation, they are not. In fact, it would seem from the
above-outlined observations that subprocesses are explicit to all
forms of negotiation, both in understanding the structure of a
negotiation and the more fluid processural events which emerge within
them. Viewed here, subprocesses serve to "reconstitute" 14/ and
reaffirmm for all participants that negotiation is actually taking
Place; that agreements which allow one to "save face" are a concrete
part of the mediation session one finds himself/herself in; that one
actor is not going to be overrun by other actors using the sorts of
power advantages and skills which permeate all circles. The
importance of understanding the presence of subprocesses is that they
allow actors to simultaneously experience both a degree of freedom and
constraint. They do so since one's own act never stands by itself,
but in relationship to all subsequent behaviors. Thus, actcrs can
view themselves free to act, judge, or withdraw, only to find
themselves further constrained by subsequent counter-responses by
others around them. Mediators within mediation sessions can use the
actors’ understanding about themselves to work toward solutions which
are interpreted as being mutually agreed upon, via negotiation and not
coercion, deception, or a changing of the structural rules.

14/ Sstrauss, op. cit.
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