If you have issues viewing or accessing this file contact us at NCJRS.gov.

Goa A R
e .
T L

e s sk A g g =

National Cnmlncl Justice Reference Service

ncjrs

This microfiche was produced from documents received for
inclusion in the NCJRS data base. Since NCJRS cannot exercise
control over the physical condition of the documents submitted,
the individual frame quality will vary. The resclution chart on
this frame may be used to evaluate the document quality.

N %

"" |0 & lize 2

== =& [22 po2 o
== ? flzs l""%
"m | £ 22

. [ TN
— =3
25 s e

— i

1

;

;

MICROCOPY RESOLUTION TEST CHART 3

NATIONAL BUREAY OF STANDARDS-1963-A - i

Microfilming procedures used to creéte this fiche comply with
the standards set forth in 41CFR 101-11.504.

Points of view or opinions stated in 'this‘ document are
those of the author(s) and do not represent the official
position or policies of the U. S. Department of Justice.

-

National Institute of Justice -
United States Department of Justice
Washington, D.C. 20531

,4 . ,
T L T

\
‘-“\.
.

Bepartment of Justice
| Cac, «Fc

Eeans

FLt%:

i

o

743,

RS 2
Tt s oS

gR,

7

STATEMENT

' D. LOWELL JENSEN
ASSISTANT ATTORNEY GENERAL
CRIMINAL DIVISION
U.S. DEPARTMENT OF JUSTICE

BEFORE THE

SUBCOMMITTEE ON CRIMINAL JUSTICE
COMMITTEE ON THE JUDICIARY

U.S. HOUSE OF REPRESENTATIVES
CONCERNING

THE OPERATION OF THE EXCLUSIONARY RULE

APRIL 20,

T




b 6

e —

L83

fVﬁNGJRS

. piay 13 1983

ACQUISITIONS

U.S. Department of Justice °
National Institute of Justice

. Yhis document has bgen reproduced exactly as received from the
- person or organization originating it: Points of view or opinions stated
in this document are those of the authors and do-not necessarily

represent the official posman or policies of the National institute of

Justice, . . .
Permission to reproduce this cepyngmeu material has been

grantedbl_/l.lc Domain/US House of
‘Representatlves/Ub,Dept. o

J&ﬁe‘t;‘llﬁcor% Criminal Justice Reference Servl’ce (NCJRS).

'Further reproduction outside of the NCJRS system requires permls-

sion of the capy«ght owner.

&

&

B D

e it b "
e T R il e

oy g P RS Fasrers R 75 e E T o LA LRI E PR AR S AN

I am pleased to be here today to present the views of the
Department,of Justice on the Fourth Amendment "exclusionary
rule,” a topic of critical import for the enforcement of crimi-
nal law in this country. As you will recali, I testified be-
fore the Subcommittee on this*same squect duringythe last Con-

gress on June 2, 1982 and detailed a legislative proposal to -

limit, but not eliminate, the application of the rule. Our

propeosal was and is, simply, that the exclusionary rule would

not be applied in cases in thch the law enforcement officers
conducting the search acted in a reasonable and good faith be-
lief that their actions were lawful. Unfortunately, although
severai hearings,were held in both the»House and Senate, no-
legislation,relating to the exclusionary ruie was‘passed in'the'
97th Congress. Since that time, however, the Supreme .Court
heerd reargument on March 1, 1983 in the;case of Illihois v.
Gates, No. 815430, in which both sides were’asked to address
the question of whether the Fourth Amendment exclusionarxvrule
shouldrbe applied in cases where the police acted in reasonable
good faith: Moreover a study by the NationaltInstitutevof Jus~
tlce has been recent]y completed whlch sheds new light on the
deleterlous effects of the present app11Cdt10n of the rule.
Flnally, new leglslatlon.has‘been~1ntroduced at the request of
the Admlnlstratlon in the present Congress which would restraln
the exclusionary rule w1th1n ratlonal boundarles. It is con-
tained in Title III of H.R. 2151, The Comprehensive Crlme Con-

trol Aot;of 1983. I will be discussing the NIJ study,'and this
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legislative proposal in greater depth, but permit me to outline This dectrlne was criticized by many commentators from the

for the Subeommittee the various issues I would like to cover start, but the rule became firmly implanted in the federal
today: crimina; justice system. The states, however, were divided in
| 1) What the exclusionary rule is and how it hes devel- their opinion of the rule. 1In the three decades following
oped; ‘' Weeks, sixteeh states adoptea the rule while thirty-one states
2) Specific cases which illustrate contemporary refused to accept it.

implementation of the rule; and It was not until 1949 that the Supreme Court was squarely

3) Proposed legislative changes in the rule that we confronted with the question of whether the exclusionary rule

believe will restore common sense to the federal - should be applied to state criminal prosecutions. In Wolf v.

criminal justice process and eliminate unjust results Colorado, 338 U.S. 25 (1949%), the Court held that although the : :

in the implementationJQf the rule. guarantees Qf the Fourth Amendment applied to the states
The Rule and Its Developments through the due process.clause of the Fourteenth Amendment, the !

It is important at the outset to recall the .specific words Fourteenth Amegdment did not forbid the admission of evidence 4

of the Feurth Amendment upon which the rule is based: . "The obtained by an unreaeonable search and seizure. Later, in Mapp A
right of the people to be secure in their persons, houses, pa- v. Ohio, 367 U.S. 643 (1961),ﬂthe Court revérsed its decision §

pers, and effects, against unreasonable searches and seizures, in Wolf and held that because the Fourth Amendment right of 4
shall ngt,be violated." privacy was enforceable agalnst the states through the Four- " 4
It is apparent that the "exclusionary rule" itself is not teenth Amendment, "it is enforceable &galnst them by the same

articulated in the Fourth Amendment or, for that.matter,';n'any sanction of exclusion as is used against the Federal Govern-

part of the Constitution, the Bill of Rights, or the federal ment."

criminal code. The exclusionary rule is, rather, a judicially Before I diseuss“the purpose of the exclusionary rule and
declared rule of law created in 1914, when the United States the problems posed by its present application, I think it is
Supreme Court held in Weeks v.- United States, 232 u.s. 383, . : important to address some of the misplaced arguments raised in

i

) ; _ , . _— , 3

that evidence obtained in violation of the: Fourth Amendment is ' the current debate over the rule. It is my opinion that the ’ i
a issues discussed in these arguments are, upon proper analysis,

inadmissible in federal criminal prosecutions.
non-issues. SR S SR | L/




One of these non-issues relates to the impact of the rule
on the crime rate. Supporters of the rule claim that advocates
for modification of the present rule argue incorrectly that
reforming the rule will reduce the crime rate. The fact, how-
ever, is that advocates for reform do not claim that any such
change is a panacea for crime rate reductiop. Any thoughtful
consideration of contemporary crime must recognize, unfortu-
nately, that there are no panaceas. On the other hand, advo-
cates for reform do point out that the rule operates to free

known murderers, robbers, drug traffickers and other violent

" and non-violent offenders and that a rule of evidence which has

such a result without a reasonable purpose to support it is in-

“tolerable.

Another non-issue relates to the impact of the rule on
criminal cases. Supporters of the rule cite a 1979 Géneral Ac-

counting Office report which found that evidence_%gs actually

suppressed in only 1.3% of a sample of federal criminal cases
and argue that modification or abolition of the exclusionary
rule is, therefore, not a significant criminal justice issue.
Aside from the inevitable'anélytic flaws in the GAO report =-
for example, it did not consider cases not evef presented to
United States Attorneys because the law enforcement agency in-
volved felt they presented Fourth Amendment problems - any
common sense perspective on the,crimiﬁal justice worid must
také note that the exclusionary rule is a necéSsary consid~

eration of every police arrest and of évery seizure of physical

evidence, that the rule is the overwhelming component of drug
case’lifigation, and that the appellate court overload which
faces every judicial system in this country'is due in no small
measure ;ovappeals of exclusionary rule issues.

Indeeq, with respect to the drug area, results of a recen@
study by fhe National Institute of justice demonstrate that
search and seizure law has a significant impact on drug law en-
:orcement., The study found that nearly three thousand félony
drug cases were rejected for prosecution in California between

1976-1979 because of search and seizure problems. The study

" also focused on rearrests during the years 1976-77, finding

that: "For most defendants arrested and later freed because of
the exclusionary rule, thaﬁ arrest was only a single incident
in a longer criminal career." Forty-six peréent of the 2141
defendanté ﬁotlproéecuted in California in 1976 and 1977 be-
cause of the rule were rearrested within two years of their re-
léasé, many of them more than once. These 981 persons account-

ed for 2713 arrests, 1270 of which were for felohies. While

2141 defendants not prosecuted because of the exclusionary rule

in a state as large as California over a two year period may

not seemﬁéignificant, a rule of evidence that allows this num-
ber of criminals to escape probable conviction and commit fur-
ther crimes without -having a reasonable purpose o¥ producting a
corresponding benefit creates an intolerable burden for society

to continue to bear. Although the study did not attempt to es-

“tablish‘what percehtage*of those searches and seizures would
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have been upheld under a good-faith test, the results do show
that the argument that, somehow, the exclusionary rule has an
insignificant impact is totally disingenuous.

Judicial Rationale of the Exclusionary Rule

Discussion of the true issues pertaining to the
exclusionary rule must begin with an examination of the purpose
behind the rule. When the exclusionary rule was first artic-

ulated in Weeks, supra, the Court justified its holding on two

grounds: deterrence of unlawful police conduct and maintenance

of judicial integrity. In Elkins v. United States; 364 U.S.

206 (1960), the court.stated the deterrence ground ds follows:
Its purpose is to deter -- to compel respect

for the Constitutional guaranty in the only effec-

tively available way -- by removing the incentive

to disregard it. '
The judicial integrity rationale was based on the notion that
courts éhould be prevented from being "accomplices in the will-
ful disobedience of a Constitution they are sworn to uphold.”
Early exclusionary rule cases meﬁtioned both rationales. How-
ever, over time, as the rule has beenvgxplicated, the asserted
rationale of judicial integrity essentially has been abandoned.

The emergence of deterrence as the reason for the rule is

aptly illustrated by the Court's opinions in Fourth Amendment

retroactivity cases. In Linkletter v. Walker, 381 U.S. 618

(1965), the court, considering the issue for the first time,

refused to apply Mépp v. Ohio retroactively. The Linkletter
Court observed that the basis for Mapp's application of the

exclusionaxy‘rule to the’states was its finding that the rule

N TSNS S ALY,

"was the only effective deterrent to lawless police action."
Applying that premise to the Linkletter casé, the court noted
that it "cannot say that this purpose would be advanced by mak-

ing the rule retrospective. The misconduct of the police prioxr

"to Mapp has already occurred and will not be corrected by re-

leasing the prisoners involved." Id. at 637. Likewise, in De-

sist v. United States, 394 U.S. 244 (1969), the Court observed

that "[t]he exclusionary rule 'has no bearing on quilt' or the
.fairness of the trial.'"™ Id. Accordingly, it "decline[d] to

extend the court-made exclusionary rule to cases in which its

deferrence purpose would not be served." Id.

More recently, in United States v. Peltier, 422 U.S. 531

(1975) , the Court held that the policy underlying the

exclusionary ruie'did not require the suppression of evidence
seized in searches which were clearly unlawful under standards
established before the trial of Peltier in the case of Almeida-

Sanchez, 413 U.S. 266 (1973), but were lawful at the time they

were aétually carried out, which was before Almeida-Sanchez was
decided. The Courtvobserved that although Supreme Courﬁ de- i
cisions applying thekexclusionary rule to unconstitutionally
seized evidence have referred to "the imperative of, judicial é

integrity," the Court has relied principally upon the deterrent
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purpose served by the exclusionary rule. The Court further

noted that the lesson to be learned from the retroactivity

cases is that "the 'imperative of judicial integrity' ‘s . . .

not offended if law enforcement officials reasonably believed
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in good faith that their conduct was in accordance with the law
even"if decisions subsequent to the search or seizure hawve held
that conduct of the type engaged in by the law enforcement of-
ficials is not permitted by the Constitution."” Id. at 537-38.
FPocusing specifically on the detérrence purpose, the Court con-
cluded that "evidence obtained from:a search should be sup-
pressed only if it can be said that the law enforcement officer
had knowledge, or may properly be charged with knowledge, that
the séarch was unconstitutional under the Fourth Amendment."
Id. at 542.

In Michigan v. DeFillippo, 443 U.S. 31 (1979), the Court

held that the rule should not be applied to exclude evidence

when it has been seized during an arrest for violation of a

statute valid at the time of the arrest but which is subse-

guently declared invalid. ‘the Courg/s;ated:

The purpose of the exclusionary rule is to deter

unlawful police action. No conceivable purpose of ,
deterrence would be served by suppressing evidence |
which, at the time it was found on- the person of the
respondent, was the product of a lawful arrest and a
lawful search. To deter police from enforcing a :
presumptively valid statute was never remotely in the !
contemplation of even the most zealous advocate of
_the exclusionary rule. Id. at 38 n.3.
The declaration in the retroactivity cases of the deter-

rence rationale for the exclusionary rule is also apparent in

the Court's approach to‘determining whether the rule should be

applied in a variety of other circumStances. In United States

v. Calandra, 414 U.S. 338 (1974), the Court held that a witness !

- before a grand jury could not refuse to answer questions based
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on evidence obtained in violation of the Fourth Amendment. In

that case, the Court stated that the

purpose of the exclusionary rule is not to redress the
injury to the privacy of the search victim . . . .
Instead, the rule's prime purpose is to deter future
unlawful police conduct and thereby effectuate the

guarantee of the Fourth Amendment against unreasonable
searches and seizures.

In United States v. Janis, 428 U.S. 433 (1976), the Court

refused to exclude from a federal civil proceeding evidence
seized unconstitutionally but in godd faith by state law en-
fcrcement officers. The court concluded that "exclusion from

f« ueral civil proceedings of evidence unlawfully seized by a

state criminal enforcement officer has not been shown to have a

sufficient likelihood of deterring the conduct of the state po-
lice so that it outweighs the societal costs imposed by the ex-
clusion." Id. at 454. Because the evidence in both Calandra

and Janis had been obtained unlawfully, application of the ju-

dicial integ;ity rational would have required suppression of

the evidence. However, as noted above, the Court considered‘
the deterrent purpose of the exclusionary rule as its primary
rationale and concluded that the evidence should not be sup-
pressed.

The deterrence rationale was also used as the basis of
exclusionary fule analysié when the Cgurt held that unlawfully

seized evidence is admissible to impeach the defendant's testi-

mony ét his criminal trial, United States v. Havens, 446 U.S.
620 (1980) and that no person other than the defendant has

étanding to ask for the invocation of the exclusionary rule.
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See Rakas v..Illinois, 439 U.S. 128 (1978). In sum, the judi-
cial integrity rational has essentially been abandoned by the
Court as a factor in its exclusionary rule analysis.

Problems with the Rule

As the above cases demonstrate, the Court has clearly es-
tablished that the true purpose behind the exclusionary rule is
the deterrence of police misconduct. The heart of the problem
with the exclusionary rule lies in its application: the courts

. AN

have grédually expanded its application to situations in which
the rule cannot possibly serve as a deterrent. This expansion
ha~ distorted the preeminent purpose of the rule with the re-
sult/:hat the truth finding process is impeded, and society is
done a grave and unnecessary injustice.

The clearest example of misapplicatiou of the « :clusion-
ary rule arises when courts suppress e&idence seized by police
in executing a duly authorized search warrant. In that type of
case a second or third judge, in disagreement witn judge who
issued the warrant, invalidates the search despite the absence

of any police misconduct. Consider in this regard United

States v. Alberto Antonio Leon (9th Cir. Mar. 4, 1983). In

that recent case, an informant advised police officers that he
had seen two named persohs‘selling drugs from their residence
five months before. On the basis of that tip, the police con-
ducted a'oﬁe—mohtﬁ surveillance of the two people and théif

residence. The surveillance éventually expanded‘to‘cover two

other residences and other persons with whom the two earlier

g
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identified people had been associating, strongly suggesting
that all persons.and residences were involved in narcotics
trafficking. After consulting with three assistant district

attorneys, the police obtained warrants from a state court

'judge for the search of the residences and various automobiles

belonging to the suspects. The searches produced narcotics and
narcotics paraphernalia.

The defendants were chafged with various drug violations
but a district judge ruled that the search warrants were defec-
tive because the informant's information was probably stale.
Much of the evidence 6btained by the search was suppressed.'

The Ninth Circuit affirmed over the objection of Justice

Kennedy, who observed in his dissenting opinion that the affi-

davit in support of the warrants "sets forth the details of a
police investigation conducted with care, diligence, and
good-faith."

United States v. Shorter, 600 F.2d 585 (6th Cir. 1979), is

another example of the exclusionary rule being applied where an
authorized search warrant is invalidated by a second judge or
court. 1In that case, local police and agents of the Federal

Bureau of Investigation (FBI)varreste"ya suspected Ohio bank
robber at his home. After the arfestg the FBI égent telephoned

.2 federal magistrate and stated h;s grounds for a search war-

rant which was then issued by the magistrate as permitted by
law: The subsequent search produced incriminating evidence,

including bait bills and a firearm. The trial judge ruled the

4
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searoh lawful, but the conviction was reversed on appeal. The
appelléte court decided that although the officer had in fact
been placed under an oath by the magistrate which incorporated
all the testimony already provided in the course of reciting

the grounds for the warrant, the failure of the magistrate to

require the oath at the beginning of the telephone conversation

violated the law because the application Federal Rule requires
that the oath be obtained "immediately."

These cases involve diéagreements between jﬂ?ges about ju-
dicial conduct -- there'ié no police misconduct involved. The
police were carrying out their duties as society expects them
to do: the officers provided their information fully and hon-
estly to the court andip%oceeded to oarry out the orders of the
court once the warrants were issued; Suppression of evidence
in instaﬁCeo sﬁch as these does not serve the”purposevof‘the
exclusionéry rule, the deterrence of police misconduct. In
fact, it oﬂly serves to damage both a community's perception of
justice and the morale of law enforcement offioers who have
followed the rules onlykto have the svidence suppressed on the
premise that they have vioiatéd the Constitution. Proper po-
lice conduct is thereupon falsely labeled as illegal.

The deterrent purpOZe of the exclusionary rule also is not
served when courts apply the rule to situations where the ap-
pellate court cases ‘aré not at all clear,:where the 1awwié

thoroughly confused or even in situations where the cases are

in flat contradiction.ﬁ Police often are confronted with the

s
i

tion" cases which pertain to the validity of .warrantless

question of whether to conduct a warrantless search in the
field when the circumstances they are facing are not covered by

existing case law.

«~ Last term, the United States Supreme Court decided two

cases that aptly illustrate this point, New York v. Belton,

__U.s._, 101 S. Ct. 2860 (1981), and Robbins v. California,

__U.S. , 101 s. Ct. 2842 (1981). The cases are remarkably
similar factually. In both cases, police officers lawfully
stopped a car, smelled burnt marijuana, discovered marijuana in

the passenger compartment of the car, and lawfully arrested the

- occupants. Thereafter, in Robbins, the officer found two pack-

ages wrapped in green opaque papér in the recessed rear com-
partment of the car, opened them without a warrant, and found

30 pounds of mérijuana. In4Belton,'the officer found aqjacket

. in the passenger compartment, unzipped the pockeit without a -

warrant, and found a quantity of cocaine. '

Both cases requiréd an analysis of the "automobile .excep-

*

searches of cars and their contents (see, e.g., Carroll v.

United States, 267 U.S. 132 (1925); the doctrine of "search in-

cident to arrest" as defined by Chimel v. California, 395 U.S.

752 (1969); and the watershed case of United States vQ

Chadwick, 433 U.S. 1 (1977), in which the Court held that po-
lice must obtain a warrant to open a closed”oontainerpin an au-

tomobile where the possessor of the container has exhibited a
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"reasonable expectation of privacy" in that particular contain-
er.
When the Supreme Court decided Belton and Robbins, three

justices opined that both searches were legal; three justices

" opined that they were both illegal; and three justices con- -

trolled the ultimate decision that Robbins was illegal and

Belton legal. To add to the confusion, the Robbins search now

said to be illegal had been ‘found to be legal by the California

courts and the Belton search now said to be legal had been
found to be illegal by the Kiw York courés. When Robbins was
finally decided, 14 judgeé had reviewed the search: seven
found it valid; séven, invalid. Now that Robbins and Belton
have been decided,ﬁdo we know the law which governs police con-
duct in similar searches? Justice Brennan offers this comment

in his Belton dissent:

The Court does not give the police any 'bright
line' answers to these questions. More important,
because the Court's new rule abandons the justifica-
tions underlying Chimel, it offers no guidance to

the police officer seeking to work out these answers
for himself.

To the same‘end, Justice Rehnquist dissented in Robbins by cit-

ing the language for Justice Harlan in his(concurring'ppinion

(J 5
in Coolidge v. New Hampshire, 403 U.S. 443 (1971):

, State and federal law enforcement officers and
prosecutorial authorities must find quite intolerable
the present state of uncertainty, which extends even
to such an every day question as the circumstances
under which police may enter a man's property to
arrest liim and seize a vehicle believed to have been
used during the commission of a crime.

W

" "misconduct" is absurd.

0 —15—

It was not surprising, therefore, that the whole field of

law involved in these cases was again before the United States

Supreme Court less than a year laﬁer in United States v. Ross,
__U.s. _ . 102 8. Ct. 2157 (1982). In that case, which in—
"volved the search of a browp paper bag containing heroin found
in a car's truck, the Court repudiated the holding in Robbins
and held that the "automobile exception" to the”Fogrth Amend-
ment allows police who have lawfully stopped a vehicle’which
‘theyAreasonably believe to contain contraband to conduct a war-
rantless search of any part of it, including all containers and

packages, in which the contraband may be concealed.

Thus, the rule of law with respect to container searches
in automobiles has apparently been finally made clear. Meannv
while, however, the defendant in Robbins who possessed thirty
pounds of marijuana, went free because the police at the time
of the search -did not apply the law as it would be applied at
the moment the Supreme Court considered the Robbins case. It
is probably a small consolation for the police in that situa-
tion that their view of the law was ultimately borne out in a
subsequent case. To say that the suppréssi%n of reiiable,
trustworthy; evidence in such a case helps to prevent police

As we reflect upon the rule of law resident somewhere
within these decisions, let us ‘also consider an important fact
whichvis,often’overlooked in;éxclusionary rule discussions.

The §earéh in Robbins actually took place on January 5, 1975,

" e e
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long before Chadwick was decided on June 21, 1977. At the ve}y
least,.it is fair to say that,the‘applicablevrule at the time
of the search was even more elusive at that time than it is.to-
day, aﬁd yet we have imposed the final definitive sanction of
suppression of reliable, trustwofthy evidence in such a situa-
~‘tion on the assumption that this judicial act will deter police
misconduct. |
With respect to this typical exclusionary rule'ahalysis,
it is instructive to note that the standard to which police are
held in Fourth Amendment cases 1is stricter than that to which
attorneys must comply when they are judged under the Sixth
‘Amendment guarantee that criminal defendants to be represenﬁed
by competent counsel. Consider in this regard, People v.
Rus;éll, FO; Cal. App. 34 665 (1980), an automobile stop/closed
container case decided by a California appellate court in 1980.
In'Russell; once again there was a lawful stop, lawful
-f " opening of the car trunk, and police discovery of ﬁarijuana
when they unzipped a flight bag. At trial the search was un-
contested, and the defendant éonvicted; On appeal it waé con-
tended that«his counsel at trial was incémpetent under the
Sixth Amendment when judged against the'California‘;tandard an-

nounced in People v. Pope, 23 Cal. 3d 412 (1979), which re-

quires that an appel;ént "show that trial counsel failed to act
in a manner to be expected of'reasonably compétent attorneys
acting as diligent advocates.” . In‘suppor£<of this position,

the defendant a;bued that counsel had not .asserted thét opening

e e
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the flight bag required a search warrant under the requirement
of Pédéle v. Dalton, 24 Cal. 34 850 (1979), a California search
and seizure case in which the court had applied the holding in -

Chadwick, supra, despite the fact that the search took place

prior to the Chadwick decision.
The Court rejected the defendant's contention that the at-
torney was incompetent, stating:

It was first noted that the hearing on Russell's
motion to suppress evidence occurred February 13, 1979.
The opinion of People v. Dalton was filed six months
later, August 16, 1979. It is doubtful that Pope
requires, under pain of being held to have furnished
constitutionally inadequate representation, such
prescience on the part of a lawyer for one criminally
accused. 0 :

Implicit in that-lahguage is a conclusion that the state
3 }
of the“%aw of search and seizure was. such that a criminal de-
fense attorney, when confronted wiﬁh the issue iﬂnthe.court—
room, was not expeCtéd to be‘awére that there was a Fourth
Amendment violation on fhose par?icular facts. Indeed, the
court found thatvé rgasonabiy prepared attorney was not expect-

ed to anticipate that.a\future search and seizure decision,

People v. Dalton, supra, would hold similar police conduct un-

lawful. Yet as was illustrated in the Dalton and Robbins de-

¥

cisions, there is no such hesitation in requiring "such pre-

Zscience" on the part of police officers faced with precisely

the'saﬁe~problem of legal analysis which confronted the attor-

ney in,Russell.

Retroactive application of the exclusionary rule repre-

- sents still another instahce in whichnthe fule's deterrent

B




¢

-]18~

purpose is not served. In the past, the United States Supreme
Court itself has established that courts should decline to ap-
ply the exclusionary rule in many cases expanding the scope of

Fourth Amendment rights. See United States v. Peltier, supra;

"Linkletter v. Walker, supra. In Peltier, for example, the

Court noted that neither of the purposesuserved by the

exclusionary rule -- deterrence of unlawful police conduct and

preservation of judicial intégrity —- would be served by giving

retroactive effect to decisions announcing new search and sei-
zure rules. Law enforcement officers can hardly be deterred
from breaking a "rule” that did not exist at the time of the
activity in question.

However, despite the fact that the deterrent purpose is
not furthered in retroactive use of the rule, last Yeér a

divided Court in United States v. Johnson, __ U.S. __ (1982),

held that the Fourth Amendment standard established in Payton
v. New York, 445 U.S. 573 (1980) is to be applied retroactive-
ly. As a basis for its conc .usion, the Court noted that‘Pavton
"resolved a previouély unsettled point of Fourth Amendment
law," unlike the Peltier case, which involved the overtufning
of a longstanding practice suppotted by contihuous judicial ap~”
proval by a -lower court. Unfortunately, thevstanéafd estab-

oF

lished in Johnson leaves the police officer in both of those

Q

situations in thé same prédicament:“ he or'shemis;gtill held to

know a law’whiCh does not exist in the present and will only

exist 1f a future court recognizes and declares it.: ¢

5

~]10~

The conééquenée of app.ying the exclusionary rule in the
cases discussed above is two-fold. First, the purpose of the
exclusionary rule is not served when the officers believe, in

good faith, that they are performing a lawful search. When law

" enforcement officers obtain a warrant in good faith or when

they make a reasonable, good faith attempt to predict the deci-
sions that future courts will make,‘there exists no logical ba-
sis for excluding the evidence they have gathered. Applying
the rule in theSe cases fails to further in aﬁy degree the
rule's deterrent purpose, since conduct reaSonably engaged in,
in good faith, is by definition not susceptible to being de-
terred by the imposition of after-the-fact evidentiary
sanctions.

Second, appliéation of the exclusionary rule when the po-
lice ﬁave acted reasonably and in good féith results in attachj
ing a false 1abel to proper police conduct. This adversely af-
fects the criminal jﬁ;tice system by fostering the public per-
ception that police are engaged in lawless, improp;} cohduct

when that is simply not the case. The Supreme Court recognized

these effects in Stone v. Powell, 428 U.S. 465 (1976), in which
it stated:

The disparity in particular cases between the error
committed by the police officer and the windfall
afforded a gquilty defendant by application of the
rule is contrary to the idea of proportionality -
that is essential to the concept of justice. Thus,
although the rule is thought to deter unlawful police
activity in part through the nurturing of respect for
Fourth Amendment values, if applied indiscriminately
it may well have the opposite -effect of generating
disrespect for the law and the administration of
justice. , .
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The unjustified acquittals of guilty defendents due to ap-
plication of the exclusionary rule has resulted in a growing
concefn by our citizens that our system of justice is lacking
in sense and fairness. Unfortunately, it seems“unlikely that
any of these conceptions by the public will change as long as
the exclusionary rule remains in its present form and’courts
continue to expand its epplication to situations where law en-
forcement conduct has been manifestly reasonable.

Proposed Legislation Modification

The specific action we suggest in the area of legislative
limitation of the rule, as contrasted to legislative abolition
of the rule, is based upon a recent significant opinion on'the

rule rendered by the Fifth Circuit. In United States v.

“Williams, 622 F.2d 830 (5th Cir. 1980), the Fifth Circuit, af-

ter an exhaustive analysis of the relevant Supreme Court de-

.. cisions, announced a construction of the exclusionary rule that

would allow admission at trial of evidence seized during a
search:undertaken in a reasonable and good faith belief on‘the

part of a federal officer that his conduct was lawful. A ma-

joriéy of the 24 judges of that court, sitting en banc, con-
curred in an opinion that concluded as follows"ng.Tat
846-847) :

Henceforth in this circuit, when evidence is sought
to be excluded because of police conduct leading to
its discovery, it will be open to the proponent of
the evidence to urge that the conduct in question, if
mistaken or unauthorized, was yet taken in a reason-
able, good-faith belief that it was proper.-  If the

%
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court so finds it shall not apply the exclusionary
rule to the evidence.

In juetification of this conclueion, the court first noted that
the exclusionary rule is not a constitutional requirement.
Rather, the court described it ae "a judge-made rule crafted to
enforce constitutional requirements, justified in the illegal
search conﬁext*only by its deterrence of future police miscon-
duct." The Court determined that the éeterrent purpose was the
preeminent purpose behind the rule and further noted that this
purpose was: not served When the improper police actions were
taken in reasonable, good faith. Accordingly, there was no
compeliing reason to apply the exclusionary rule in such cases.
The reasonable good faith rule announced by the Fifth Cir-
cuif is the same rule urged by the Attorney General's Task
If implemented, we believe that this

restatement of the exciusionary rule would go a long way to-

wards insuring that the rule would be applied only in those

situations in which police misconduct logically can be de-

Law enforcement officers will no longer be penalized
for their reasonable, good faith efforts to execute the law.

On the other hand, courts would continue to exclude evidence
obtained as a result of searchee or seizures“which were per-
formed in an unfeasonable manner‘or in bad faith, such\es‘by
deliberately misrepresenting the facts used to obtain a war-
fent.. Thus, the penalt& of exclusion will only be imposed when

officers engage in the type of conduct the exclusionary rule
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was designed to deter =-- clear, unreasonable violations of our
very important Fourth Amendment rights.
Tt should be noted that the reasonable, good faith rule
requires more than an assessmént of an.offiéer's subjective
"state of mind and will not, as is sometimes argued, place a
premium on police ignorance. In fact, the rule requires a
showing that the officer's bona fide good faith belief is
grounded in an objective reaéénablenqss. As the Williams court
‘explained, the‘officer's belief in the lawfulness of his action
must be "based upon articulable premises sufficient to cause a
reasonable and reasonably trained officer to believe hevﬁas
acting lawfully." Accordingly, an arrest or search that clear-
ly violated the Fourth Amendment under prior court decisions
would not be excepted from the rule simply because a police of-
ficer was unaware of the pertinent case law. Thus, there woﬁld
remain a strong incentive for law enforcement officers to keep
abreast of the latest developments in the law.

Constitutionality of Congressional Modification

The Department of Justice has suggestedispecific legis~
lation to implement the reasonable, good faith exception to the

rule. Our proposal was introduced in the Senate last year as

S. 2231, which is based on the language in United States v.
Williams énunciatiné the reasonable good faith exception. We
recommend that identical or similar language be adopted by this“
Subcommittee in any legislati§n that seeks £o modify the

exclusionary rule. We believe that Congressional legislation
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which embodies the Williams case's reasonable, good faith
exception to the exclusionary rule would be held to be

constitutional.

Indeed, Congressional action in this area was éXplicitly

" invited by Chief Justice Burger in his dissenting opinion in

Bivens v. Six Unknown Named Agents of the Federal Bureau of

Narcotics, 403 U.S. 388 (1971), in which he stated that "the

time has come to re-examine the scope of the exclusionary rule

“and consider at least some narrowing of its thrust-so as to

eliminate the anomalies it has produced." Id. at 424. As a
possible alternative to the rule, the Chief Justice suggestéd
that Congress develop a new statutory remedy for victims of un-
constitutional searches and seizures. However, the tort remedy
was not-offered as the exclusive acceptable substitute. 8Su- |
preme Court decisions during the past decade support the con-
clusion that the Court today would sustain reasonablekcongres—
sional action limiting the rule without the substitution of a
new remedy, so long as the modified rule furthered the purpose
of the exclusionary rule as articulated by the Court.

As I have already demonstrated, there is legal precedent

for“adoption of a reasonable, good faith exception. The excep-

tion is primarily grounded on Supreme Court cases such as Unit-

ed States v. Peltier, supra and Michigan v. DeFillippo, supra,
in whichﬁthe Court emphasized deterrence as the exclusionary
rule's primary basis and refused to apply the rule when the

conduct of the law enforcement officer was notscapable bf being

e
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eterred. The good faith exception is»also consistent with any

not - . £ mw ¥
ions of "judicial 1ntegr1ty' to the extent that such a con-

ce . .
Pt remains as a rationale for retaining the rule in some

ferm. As the Supreme Court stated in Peltier,

supra, "the 'im-

perative'of judicial integrity® is also not offedded if law en-

forcement officials reasonably believed in good faith that

their conauct was in accordance with the law . "

Finally, it is important to remember that the reasonable
r

good faith exception already has undergone constitutional scru-

tiny and been upheld in both federal and state Jurlsdictions

The Fifth Circuit found the exception to be constitutional in

A

United states v. Williams,

which has already been discussed

In addition, the Williams hold1n5 has been followed by the

n

v. Adams, 442 N.E. 24 537 (N Y. Ct. App. 1981) and Richmond v.

Commonwealth, 29 Cr. L. 2529 (Ky.

Ct. App. 1981).

been codified by at least two state legislatures.

It has also

See Colo.

Rev. Stat. § 16 -3-308 (1981); Ariz. Ch. 161 (1982). Thus, the

exception already”has established a solid basis of constitu-
tional and legislative support.

Conclusion

o

I would like to emphasize that legislation adoptlng a rea-

sonable, good faith exception to the exclusionary rule should

be viewed as a measure that simply states the true scope of the

rule. Given that deterrence is the rationale for the rule the
B ‘ !
sSituations where law enforcement officers have performed a
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search or seizure reasonably and in the good faith:belief that
their conduct cowports with the law are precisely the ones in
which it seems indefen51ble to exclude the evidence they have
gathered. When a court does order suppression of evidence in
such circumstances, it imposes aAlabel of police misconduct

when in fact there is none. The result is that law enforcement

officers must suffer the personal indignity of being ‘branded as

lawbreakers, while at the same time the public is misled into

thinking that there is widespread police abuse when it does not
actually exist. Moreoveér, indiscriminate application of the
exclusionary rule allows the determination of guilt or inno-

cenceuto be made without assessment of all the probative and

‘trustworthy evidence available, thereby rendering the criminal

justice system unrellable and 1mpotent

Implementation of the reasonable, good faith exception
would limit application of the exclus1onary rule to fﬁrtherance
of its original purpose of ‘deterrence. As a result, the focus
of criﬁinal proceedings would remain directed to the process of
determining the truth in order to convict the guilty and acquit
the 1nnocent.a Faith in the criminal justice system would be

strengthened because the police and public would no longer be

penalized by the unnecessary suppression of reliable evidence.

.This common sense limitation of the exclusionary rule would re-

turn integrity to our judicial system and law enforcement pro-
grams. We strongly'urge that legislation to this effect be

adopted by this Subcommittee.

-t

T BT

AN SRR

i st i N

et

R e e, g
g e i i e



—— ——?

* DCJ-1983-04 T a - T B >

Ry

[, . RN e e g < i RS St bt

-26-~
| o
Mr. Chairman, that concludes my prepared testimony. I |
would be pleased to answer any questions the Subcommittee might ;
have.
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