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I. AMENDMENT IN THE NATURE OF A SUBSTITUTE TO 3. 1688

Strike all after the enacting clause and insert the following:

SEc. 2. Chapter 103 of Title 18, United Statez Code, is amended by adding at
the end thereof the following new section : 2118. Armed Career Criminals

“(a) Any person who while he or any other participant in the offense is in
possession of a firearm, commits, or conspires or attempts to commit robbery
or burglary in violation of the felony statutes of the State in which such offense
oceurs or of the United States—

(1) may be prosecuted for such offense in the courts of the Umted States
if such person has prevmusly been twice convicted of robbery or burglary,
or an attempt or conspiracy to commit such an offense, in violation of the
felony statutes of any State or the United States and

(2) shall, if found guilty pursuant to this section, and upou proof of the
requisite prior convictions to the court at or before sentencing, be sentenced
to a term of imprisonment of not less than fifteen (15) years nor more than
life and may be fined not more than $10,000.

“(b) Notwithstanding any other provision of law : '

(1) any person charged pursuant to this section shall be admitted to bail
pending trial or appeal as provided in 18 U.8.C, 3148;

(2) the prior convictions of any person charged hereunder need not be
alleged in the indictment nor shall proof thereof be required at trial to
establish the jurisdiction of the court or the elements of the offense;

(8) any person convicted under this section shall not be granted probation
nor shall the term of impnsonment 1mposed under paragraph (a), or any

_portion thereof, be suspended ; and

(4) any person convicted under this section shall not be released on parole

prior to the expiration of the full. term of 1mprxsonment imposed under
paragraph (a).
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“(c) For purposes of this section— . ,
(1) ‘Unitqd States’ includes the District of Columbia, the Commonwealth
of Puerto Rico, and any other territory or possession of the United States;

(2) ‘felony’ means any offense punishable by a term of imprisonment

exceeding one year. .
(3) ‘tirearm’ has the meaning set forth in 18 U.8.C. 921.

“(d) Bxcept as expressly provided herein, no provision of this section shall
operate to the exclusion of any other Federal, State, or local law, nor shall
any provision be construed to invalidate any other provision of Federal, State,
or local law.” .

Src. 3. The table of sections for Chapter 103 of Title 18, United States Code,
is amended by adding at the end thereof the following new item: “2118. Armed
Career Criminals.” v o .

SEc. 4(a). It is the intent of Congress regarding thé exercise of jurisdiction
under this Aet that ordinarily the United States should defer to State and local
prosecutions of armed robber and armed burglary offenses. However, if after
full consultation between the local prosecuting authority and the appropriate
Federal prosecuting authority, the local prosecuting authority requests or
concurs in Federal prosecution and the Attorney General or his designee approves
such prosecution to be appropriate, then Federal prosecution may be initiated
under this Act. .

“(b) It is further the intent of Congress that any person prosecuted pursuant
to this Act be tried expeditiously and that any appeal arising from a prosecution
under this Act be treated as an expedited appeal.

“{c) This section shall not create any right enforceable at law or-in equity
in any person, nor shall the court have jurisdiction to determine whether or
not any of the procedures or standards set forth in this section have been
followed. :

Amend the title so as to read :

A bill to combat violent street crime by establishing a Federal offense for
continuing a career of robberies or burglaries by using a firearm to commit §
third or subsequent such offense, and providing a mandatory minimum sentence
of between 15 years and life imprisonment.

II. PorrosE OF THE AMENDMENT

The substance of the proposed statute has not bgen materially
changed from S. 1688 as originally introduced, except that, in place of
a mandatory life sentence, the penalty now provided is any term be-
tween 15 years and life imprisonment. Various refinements of language
suggested by the Justice Department have also been incorporated.

Finally, the requirement of a concurrence by the local prosecution
has been clarified. The Committee accepted one amendment affecting
Section 4(a), concerning the circumstances in which the Federal Gov-
ernment will bring prosecutions under the Act. A majority of the
members of the Committee present felt that the terms of S. 1688 as re-

orted from the Subcommittee gave the Federal Government too much
atitude to prosecute persons accused of the requisite number of state
defined crimes when the state objected. There was a consensus that in
circumstances where the accused had committed crimes only against
a state and not crimes against the United States, the local prosecutor

should have the opp'ortunity to forestall the federal charge in favor

of a state prosecution. . -
Through language that was fixed by Chairman Thurmond, Senator
Biden, the ranking minority member, and Senator Specter, Chairman
of the Subcommittee and principal sponsor of the bill, it:was agreed
dual when such
action was consented to or requested by the local prosecuting authori-
ties after full consultation. ‘
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. Because this statute is meant to assist states in bringing serious crim-
Inals to justice, it is proper that the states be consulted in the exercise
of federal jurisdiction. Street crime of the variety addressed in the
Armed Career Criminal Act, is primarily a local concern. Because of
the effect career criminals have on interstate commerce and the inter-
est of all levels of government to secure for all citizens the right to live
In a safe environment, it is the intent of Congress that the Federal Goy-
ernment assume a more active role in prosecuting and incarcerating
rabitual offenders as defined in S. 1688.

There is every reason to believe that the local prosecutor and the
U.S. Attorney can reach full agreement in every instance. By order
of the Attorney General, Order No. 951-81 dated July 21, 1981, each
U.S. Attorney was directed to establish an “Enforcement Coordinat-
ing Committee” to improve cooperation between federal and local law
enforcement authorities. Through these committees and through less
formal channels of communication and cooperation, it is expected that
all parties can achieve the coordination of effort contemplated by
S. 1688 as reported from the Committee on the Judiciary.

II1. HISTOR}( oF LEeisLATioN

S. 1688 was introduced October 1, 1981 and on October 6 was jointly
referred to the Judiciary subcommittees on Criminal Law and Ju-
venile Justice. The latter Subcommittee held hearings on October 26
and December 10, 1981 and January 28 and March 18, 1982. On June 3,
the Bill was approved for full Committee consideration with amend-
ments and unanimously polled out. :

The Bill was developed in close cooperation with top officials of the
Department of Justice and the Administration. Prior to introduction,
the concept of the Bill was discussed, separately, in meetings with
Attorney General Smith, Deputy Attorney General Schmultz, Asso-
ciate Attorney General Giuliani and Assistant Attorney General Jen-
sen. It was also discussed before introduction with the President’s
Counsel. Copies of preliminary drafts were shared with the above
officials and their subordinates. Virtually all drafting suggestions
made by the Justice Department representatives were adopted.

On November 13, 1981, Senator Specter met with President Reagan
at the White House to discuss Administration support for the Bill.
Also attending were the Attorney General, the President’s Counsellor,
his Counsel and his Chief of Congressional Relations. A preliminary
meeting had been held the day before with Edwin Meese. The Presi-
dent was encouraging. ' ‘ ‘

The Administration endorsed S. 1688, as amended. On March 18,
Assistant Attorney General Jensen testified to the Administration’s
support for the Bill. . '
IV. StaTEMENT

The purpose of S. 1688 is to begin to employ Federal prosecutorial
forces against violent crime. The bill creates a new Federal crime
aimed at the most dangerous, frequent and hardened offenders. It

.applies to career criminals, defined as those with two or more prior

convictions, who are using firearms to comniit further violent felonies
against innocent victims. Within the general category of armed career
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criminals, the record developed in Subcommittee hearings demon-
strates that additional prosecutorial attention is most needed against
professional robbers and burglars. Therefore, the new Federal crime
is limited to these two offenses, which are the most prevalent, fright-
ening, and harmful of all the violent crimes that could be federally
prosecuted. , .

The bill contemplates diverting a limited number of selected cases
from State to Federal court for prosecution. The primary advan-
tages would be: (1) faster trials: (2) more restrictive bail, and (3)
longer, surer sentences. The ultimate result would be greatly in-
creased deterrence against career criminals.

In many jurisdictions, adequate results are achieved as reliably
in the State courts as in the Federal courts; in other jurisdictions,
however, particularly in metropolitan areas, there is often a great
disparity of results. Regarding both speediness of trials and suffi-
ciency of sentences, the Federal courts frequently achieve dramatically
better justice. In such iurisdictions, nrosech‘lting some of the career

- armed robbers and burglars in the federal courts would significantly

assist state authorities and enhance the effectiveness of law enforce-
ment. . o
FEDERAL ¥. STATE PROSECUTIONS

. Federal bank robbery prosecutions are routinely completed within
ninety days of initiation, whereas state bank robbery cases in many
places take a year or more to try. The average time served nationwide
for state robbery convictions is 36 months. According to a recent FBI
survey, the average sentence imposed for Federal bank robbery con-
victions is more than twelve years. Although “street” robberies and
bank robberies are not precisely comparable any more than senten-es
served are comparable to sentences pronounced, the figures neverthe-
less illustrate the large gap between. state and Federal courts: gen-
erally speaking trials are up to four times faster and sentences four
times longer in the Federal courts. :

LIMITED BAIL

S. 1688 provides that bail shall be granted as provided by section
8148 of Title 18 of the United States Code. That provision, which
applies in capital and post-conviction cases, is the only current Fed-
eral statute of nationwide appli~ation that specifically authorizes the

court to consider the dangerousness of the offender in making the -

determination whether or not to release a defendant pending trial.
Expressly incorporating the provisions of the statute into S. 1688
overcomes the effect of the Bail Reform Act of 1965 which is gen-
erally interpreted ds limiting the issues which may be considered by
the court to those relating to the likelihood of appearance fov trial.
Many states have bail statutes or rules similar to the Bail Reform
Act in that they contain no provision authorizing the court to deny
bail even in the face of evidence that a defendant is dangerous and
likely to commit further offenses, In such jurisdictions, S. 1688 would
provide a lawful basis for pretrial detention of dangerous offenders
in appropriate cases. Therefore, even if trial delays and sentences
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were the same in federal and state court in a particular jurisdiction,
a given case might be diverted because of lax state bail provisions.

SENTENCES OF 15 YEARS OR MORE ARE MANDATORY

While the bail provision of S. 1688 is permissive, merely authorizing
the court to deny bail, the sentencing provision is mandatory. It re-
quires a minimum sentence of at least 13 years. It authorizes a sentence
for any term of years greater than 15 years, or for life. In no event,
however, may the court impose a term of imprisonment of less than
fifteen years. This prohibition against short sentences would apply
whether the defendant pleads guilty or is convicted following a trial.

~In this way, the bill precludes excessive plea bargaining as well as to

the risk of an' individual federal judge imposing an unduly short
sentence following a trial. The goal of S. 1688 is to incapacitate the
armed career criminal for the rest of the normal time span of his career
which usually starts at about age 15 and continues to about age 30.
Hence, the length of the mandatory minimum was set at 15 years.

EXPEDITING COMPLETION OF CASES

To encourage the speediest possible disposition, S. 1688 relies both
on the requirements of the Speedy Trial Act and on its own provision
directing'still faster conclusion of trials and appeals. Under the Speedy
Trial Act, defendants indicted under S. 1688 1nust be tried within
seventy days of indictment. By requiring that the persons prosecuted
under the bill be “tried expeditiously”, the Committee intends that
the court place prosecutions under this Act ahead of others and ensure
trial in a still shorter time frame. It is anticipated that in most cases
trial would be held within sixty days of arrest or approximately 30
days after indictment. Thus, the typical trial under this Act might
be three times faster than required by the Speedy Trial Act.

While neither the Speedy Trial Act nor any other Federal statute
establishes maximum time limits for appeals from criminal convie-
tions, S. 1688 requires that “any appeag arising from a prosecution

under this Act (shall) be treated as an expedited appeal.” Again, -

the intention is that whatever the average time frame, appeals from
convictions under this Act would be treated specially and concluded
sooner, i.e., at the earliest possible time. Since many Federal courts of
appeals have special procedures for “expedited appeals”, the Act
contemplates that all cases prosecuted under it would have to be
handled pursuant to such procedures. :

THE SENTENCE IMPOSED MUST ACTUALLY BE SERVED

Following the conclusion of any appeal, the defendant would be re-
quired to complete the full term of imprisonment imposed by the court.
S. 1688 expressly prohibits the court from placing a defendant on

probation, from suspending sentence, or otherwise concluding the pro- -

ceeding with a sentence of less than 15 years. The bill also prohibits
paroling the defendant prior to the completion of his full term. Per-
sons convicted under S. 1688 would simply be ineligible for parole.
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In short, the bill seeks to improve public safety and reduce violent
crime by incapacitating career criminals, through lengthy incarcera-
ion. Since the bill is specifically aimed at “high rate” offenders, many
of whom commit a robbery or burglary on the average of nearly one
everyday and continue until age 3040, sentence of fifteen years for
each such offender would prevent several thousand major offenses.

INDIRECT EFFECTS

Tt is anticipated that the entry of the Federal Government into the
field of prosecuting violent street crime will have a substantial deter-
rent effect. This effect will be achieved even with a limited number of
prosecutions. In fact, the indirect, deterrent impact will probably be
even greater than its direct, incapacitating impact. .

Tt is also hoped that the application of the Act will create a specific

deterrent to the use of firearms. Even those offenders who cannot be~

deterred from committing further robberies and burglaries by the risk
of Federal prosecution leading to a minimum sentence of fifteen years,

may at least be deterred from carrying a firearm. This in itself would
be a highly beneficial result since in many robberies and burglaries,
possession_of a firearm can lead to its use and possibly to serious

injury or death.
BURGLARIES ARE POTENTIALLY VIOLENT CRIMES, TOO

While burglary is viewed as a non-violent crime, its character can
‘hange rapidly, depending on the fortuitous circumstance of the occu-
pants of the home being present when the burglar enters, or arriving
while he is still on the premises. o .

The notorious case of Washington heart surgeom, Dr. Michael
Halberstam illustrates this point. Dr. Halberstam arrived home with
his wife during the course of a burglary by a career criminal named
Bernard Welch. Welch had been previously convicted numerous times
and had committed several hundred burglaries in the ‘Washington
area in the previous few years. Welsh was armed. When Dr. Halber-
stam surprised Welch inside the home, Welch shot and killed him.

With regard to the use of firearms 1n robberies, recent trends indi-
cate that weapons are being used more frequently. Ten years ago less
than 8 third of the burglaries involved weapons. Now the statistics
indicate that weapons are used in nearly half of the robberies. More-
over, scholars have noted an increasing trend for armed robbers to dis-

charge firearms, often gratuitously, either injuring or killing their
victims.

SUPPLEMENTING STATE PROSECUTIONS A8 NEEDED

S. 1688 is intended to supplement state prosecutions, not to super-
cede them. Wherever armed robbers and burglars are all being

successfully prosecuted in the state system, S. 1688 simply would not

be utilized. In those jurisdictions, those times, and those specific types
of armed robberies and burglaries where the results in the State courts
are not adequate, S. 1688 would provide an quxiliary means for pro-
protecting public safety. The bill erects a tsafety net” for public

.

protection, It affords local prosecutors an alternative forum ; allowing
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Federal prosecutions wil i
befghiﬁvgd secutions 3 coL?Ehleve adequate results when they cannot
eally, each major armed felony ought to be tried i icl

cour{; svstem is more adYant-ageoug forgassuring a ]'ustnar‘ﬁ1 1:3:;7(;;;

lz.su t. The Committee believes that through consultation, the District
torney and the United States Attorney could readily assess the

prolspects for a given case in their respective court systems. They

csz;: tg n:;hen jointly agree which cases warrant transfer to the Federal

THE LOCAL PROSECUTOR HAS PRIMARY CONTROL

S. 1688 contemplates that ordinaril V '
con y prosecutions unde

would be initiated upon request of the l%cal prosecuting ;utt}fl?)r?i:;t
%?clilon 4 of the bill expresses the intent of Congress in this regard:
o also provides, however, that if the Attorney General of the United
States or one of four other top ranking Justice Department officials
in Washington makes a determination that “Federal prosecution is
necessary to vindicate a significant Federal interest,” Federal prosecu-
tion of a given case could be brought even in the absence of the request
or consent of the District Attorney. The Committee expecté that this
provision would be resorted to rarely, if at all. However, it was the
view of the framers of the bill and the Justice Departrr’lent that it
virlou.ld_ be inappropriate for the assertion of Federal jurisdiction and
the initiation of a Federal prosecution to depend completely on prior

- agreement of a local official. In addition, there may be a danger of

violating Equal Protection in the applicati ‘ mce 1
) _ pplication of the statut

is unlikely that the thousands of District Attorneys in the va];i?)s;%ﬁ?nli
tltlalg in the fifty States would apply uniform standards in determining
which cases they might refer for Federal prosecution.

PROCEDURES FOR EXE]
XERCISING CONCURRENT JURISDICTION

The Committee assumes that the procedures would be t
those now used, without difficulty, for bank robberies, 17vhi<}311(1a 181112%22
constitute Federal as well as State offenses. The division of labor be-
t‘:xveeq the Federal and local prosecutor could be achieved through a
combination of establishing general guidclines for broad categories of
%Lses and, where necessary case-by-case review. The Law Enforcement

oordinating committees, which the Attorney General has directed be
established in each of the ninety-four Federal districts, would offer an
appropriate forum for discussions and actions leading to such mutuall
acceptable guidelines and mechanisms for reviewing individual casegt

WHO IS COVERED BY S. 1688

The bill applies to any person who articipates in an arn ’
or burglary if that person has been c%nvictgd of robbegzrgidbﬁ?};?:g
on two or more occasions in the past. The prior convictions need not
involve possession of firearms nor need they be Federal convictions
The bill expressly includes violations of State law, provided that those
violations are felonies. The dates of prior offenses and the sentences
imposed are immaterial. The bill applies to all criminals with two or
more prior convictions for robbery or burglary who subsequently com-

98-944 0 ~ 82 - 2
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mit another robbery or burglary using a firearm. Usually, these of-
fenders will not have a federal record and would not be subject to fed-
eral prosecution but for S. 1688. o

The nature of the career criminal’s participation in the new offense
does not matter. The bill includes those who commit a completed of-
fense and also those who are involved in an attempt. Finally, it in-
cludes all those who conspire to commit the offense. Similarly, the prior
convictions can be for actual commission of robberies or burglaries or
attempts or conspiracies to commit such offenses. While the bill re-
quires that the present offense involve the use of a firearm (or a de-
structive device, such as a bomb), it does not require that each career
criminal personally possess a gun. Experience reveals that where mul-
tiple perpetrators commit a robbery, for example of a restaurant or
business office, not all of the members of the robbery gang carry weap-
ons. Thus, of three robbers who enter a store and a fourth who waits
in a getaway car, two of the three in the store may carry guns while the
t-hirf may be assigned the job of carrying the bags of money taken
from the office safe. The driver of the getaway car may also be unarmed.
Ordinarily, it is clear to all participants in the robbery that firearms
are to be used and are being used. Therefore, it can fairly be said that
the use of the weapons is with the knowledge and consent of all par-
ticipants. ;

COMPONENTS OF S. 1688

S. 1688 has two distinct parts. The first would form a new section in
the federal criminal code, Title 18 cf the United States Code. The new
section would be added at the end of Chapter 103 of the Code which
concerns robbery and burglary. Chapter 103 now ends with Section
2117. Accordingly, the bill would create an additional section num-
bered 2118, and titled “Armed Career Criminals”. The first part of S.
1688 consists of its first three sections. Section 1 merely contains the
title of the Act. Section 2 contains the operative language creating the
new offense with the mandatory penalty. Section & merely provides
that the table of Sections in Chapter 108 of Title 18 should be amended
to add the new code section number and title.

The second part of the bill consists of Section 4. It would not appear
in Title 18, but in the Public Law version of the statute. Section 4 con-
sists entirely of a statement of the intent of Congress. This statement
concerns two subjects: (1) The procedures for referral of cases for
federal prosecution; (2) Emphasis in the importance of expedited
trials and appeals. Since neither of these matters are germane to pros-
ecutions brought under the Act and are provided merely for the guid-
ance of the Executive Branch in connection with bringing them there
is no need to include this section in Title 18. Indeed, the section
expressly provides that it creates no litigable rights, :

8. 1688 IS NOT MERELY AN ENHANCED PENALTY PROVISION )

It must be emphasized that S. 1688 creates a new Federal crime. It
does not simply provide for punishment of offenders on the basis of
their having violated State law. Like the Racketeer Influenced and
Corrupt Organiaztions statute (RICO), it creates a separate Federal
offense based on State violations and certain additional circumstances.

&)
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Accordingly, those to whom the Act is applied would be indicted and
tried like any other Federal defendants. The Federal Rules of Crimi-
nal Procedure and the Rules of Evidence would apply. However, with
regard ot the definition and interpretation of the elements of the
underlying state offense, the Federal ciurt would be guided, as it is in
a RICO case, by the law' as established by the legislature and courts of
the State.

It must also be emphasized that the punishment of imprisonment
for at least fifteen years is based entirely on the present offense, not on
the defendant’s “status” as a “career criminal”. Nor is it retroactive
enhanced punishment for the prior offenses. Whether the prior bur-
glary and robbery convictions resulted in probation, suspended sen-
tence, misdemeanor sentence, or State prison sentence makes no differ-
ence. Whatever punishment was imposed by the State court is totally
unaffected by application of S. 1688. While the punishment imposed
by the Federal court is based entirely on the transaction constituting
the third or subsequent robbery or burglary, the fact that the prior
convictions is essential to the federal jurisdiction over the person and
hence to the applicability of the minimum sentence. In this regard,
S. 1688 is much like the Continuing Criminal Enterprise statute which
authorizes enhanced penalties for those convicted under that Act in

the Federal court who have previously been convicted of drug offenses
in the State courts,

8. 1688 EXTENDS PRESENT FEDERAL JURISDICTION OVER ROBBERIES AND
BULGARIES AND FIREARMS OFFENSES

The Act essentially extends the Federal offense of robbing a bank to
armed robberies wherever they occur. Similarly, the portion of the
same statute which governs burglary of a bank could be considered
extended by 1688 to cover burglaries regardless of the location. Of
course, S. 1688 also requires the firearm and the prior convictions.

It is important to emphasize the interchangeability of offenses.
The prior convictions can be either for robbery or burglary or =
combination of robberies or burglaries. Convictions for these offenses,
while not unimportant for the purpose of selecting appropriate cases
for diversion into the Federal system and for determining whether
a sentence greater than fifteen years is warranted, nevertheless uare
irrelevant to establishing whether a given offender may be prosecuted
under the Act at all. Nor does it matter whether the prior robberies
and burglaries were in the same State or the same county. Thus, if
a career criminal committed a burglary in State A, a robbery in
State B, and now commits an armed burglary in State C, he would
be subject to prosecution under 8. 1688, if he had been convicted of
those two prior crimes in those respective States. Federal convictions
also count with respect to the prior convictions as do Federal viola-
tions: with respect to the current charge, Thus, a career criminal who
is convicted in State A of burglary and then in the Federal court of
bank robbery, and who then commits an armed burglary in State B,
would be covered by the bill. An offender convicted of robbery in
State A and burglary in State B who now commits an armed hank

robbery in violation of Federal law could also be prosecuted under
this Act. -
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THE BILL WOULD SHIFT PROSECUTIONS, NOT INVESTIGATIONS

The typical case eligible for prosecution under S. 1688 would arise
in the following manner: First, local police would apprehend a
criminal during the course of an armed robbery or burglary. They
would seize the weapon and the stolen property and arrest the of-
fender or offenders. Charges would be initiated in the local courts
and the reports of the incident and any subsequent investigation
would be forwarded to the local District Attorney for his review for
the filing of formal court charges, usually by indictment. Up to this
point there would be no involvement by either Federal investigative
or prosecutive authorities. Indeed, it is likely that Federal officials
would be unaware of the case. Certainly, they would have no evidence;
probably, they would not know the details of the crime. When the
District Attorney or his assistants review the case for State indict-
ment, they would also make a determination whether or not Federal
prosecution would appear advantageous. Where there is no great
advantage or need for Federal prosecution, the case would simply
proceed in the ordinary course in the State court system. However,
if the District Attorney determined that he could not achieve an
adequately rapid trial, and a sufficient sentence, or could not obtain
pretrial detention of a defendant whose detention was essential to
public safety, then the case might be referred for Federal prosecu-
tion. Ordinarily, the file assembled in the State prosecutor’s office
would simply be sent to the Federal prosecutor for review.

Where the two prosecutors had previously adopted guidelines as to
categories of cases that might be considered appronriate for Federal
prosecution, application of these guidelines initially by the District
Attorney would facilitate handling the case. Upon receipt of the file,
the Federal prosecutor and his assistants wonld review the reasons why
the District Attorney felt the advantages of Federal prosecution were
critical for this particular case. Second, they would review the facts
of the case and the defendant’s record from the standpoint of deciding
whether or not the case is substantial and significant enough to warrant
the use of Federal resources and the assertion of Federal criminal
jurisdiction. After all, Federal jurisdiction is exceptional and only to
be used in appropriate cases, particularly for violent street ecrime which
traditionally has been primarily the responsibility of State authorities.
If the Federal prosecutor did not feel the case was significant enough
to warrant Federal prosecution, he would immediately return the case
to the State where it would be processed in the ordinary manner that
most other State trials are processed. If the Federal prosecutor agreed
that Federal prosecution should be initiated, he would seek Federal
indictment. « .

The indictment would be primarily on the report and evidence
forwarded to him by the State prosecutor. Certain follow-up investi-
gation might be conducted by the FBI or other Federal investigative
organizations. However, it is not contemplated that such investigative
activity would heavily burden the FBI because most of the evidence
would have been obtained by the State authorities. They would have
the gun and the stolen property. They could provide the local police
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officers as witnesses concerning the circumstances of the apprehension
the chain of custody of the physical evidence, and so for%,)lg Likewise’,
the local police would have interviewed victims and any eyewitnesses
to the robbery or burglary and have provided the Federal prosecutor
with information summarizing the prospective testimony of these
individuals as well as practical information concerning their where-
abouts so they could be summoned as Federal witnesses.

THE ACT WOULD NOT OVERBURDEN FEDERAL PROSECUTORS

In the typical case, the proof would be rather strong. Since burglary
and robbery cases are by their nature relatively easy to try, no great
difficulty would be presented to Assistant United States Attorneys,
even those who may not have prior experience in trying precisely
these kind of cases. Bank robbery prosecutions are common and bani
burglary prosecutions are also handled in U.S. Attorney’s offices.
Furthermore, where robberies and burglaries occur on the Federal en-
claves such as military bases, they are prosecuted in the Federal court.
Accordingly, neither the Federal prosecutors nor the Federal judges
are entirely unfamiliar with these kind of cases. In any event, such
cases typically rely heavily on physical evidence and eyewitness
identification and are therefore rather easily presented by the prosecu-
tor. Similarly, while the court would have to review the indictment
and its sufficiency from the standpoint of the elements of the offense as
defined in State law, and to instruct the jury accordingly, these State
laws are rather simple and straightforward in nature and therefore
would present little difficulty to the court. ~

An additional procedure exists to facilitate the handling of these
cases. It 1s known as “cross designation.” This term simiply means that
an Assistant District Attorney in a particular county is designated a
Special Assistant United  States Attorney. He can then appear in
Federal court and try cases there as well as in the State court. Con-
versely, Assistant United States Attorneys can be sworn as Assistant
District Attorneys in the county and can appear in its courts to try
cases.

Cross designation programs have been tried experimentally in San
Diego, Chicago and Philadelphia, with good re?sults. Havi};lg been
successfully tried out in several different jurisdictions, cross designa-
tion will now likely be applied widely around the country. Thus, a
system shotild already be in place for the most efficient handling of
cases under S. 1688 when it is enacted. | |

. The State prosecutor who reviewed a particular case for presenta-
tion to the grand jury for indictment or prepared it for trial, could
simply follow the case across town to the Federal courthouse where
he would try it himself. In this fashion, there would be no duplica-
tion of effort. In that circumstance no Assistant United States At-
torney would have to prepare the case. The same procedure, of course,
ean work'in reverse. For example. an Assistant Tnited States Attorney
who reviewed an FBI bank robbery investigation by the FBI for

‘possible Federal indictment which he cannot get, he could then take

the file to the State courthouse where he could try the case.
{ | |
J
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I’ROOF OF PRIOR CONVICTIONS WOULD BE EXCLUDED FROM TRIAL

Thej{ bill contemplates a split proceeding in the Federal court. The
first part would be the jury trial on the present offense, The bill speci-
fies that the indictment need not allege the prior convictions nor need
they be proven at trial in order to establish the jurisdiction of the
court or the elements of the offense. No mention would be made in
connection with the trial of the fact of the prior convictions. The de-
fendant and his attorney would be specifically advised separately from
the indictment of the evidence nroving the prior convictions required
for a case brought under S. 1688. The second proceeding would occur
after the jury rendered a guilty verdict and was dismissed. The judge
would then conduct an inquiry eoncerning the prior convictions. This
inquiry would be in the nature of an evidentiary hearing before, or at
the time of the sentencing. : ,

Ordinarily, the prior convictions would be established by the Fed-
eral prosecutor with certified court records from the jurisdictions in
which the prior convictions were obtained. The defendant could con-
test the accuracy of such records as provided by law. If the court
found any deficiencv in the records of the prior convictions, the Fed-
eral prosecutor would have to prove them through alternative means
or risk the prosecution being aborted. The device available to the court
wonld be to arrest of judgment. \ .

The Federal prosecutor would have fully reviewed the evidence of
the prior convictions before seeking the Federal indictment. Accord-
ingly, rarely, if ever, would a serious question arise at the hearing con-
cerning these prior convictions. Indeed, it might be common practice
for defendants to stinnlate to the prior convictions since the prosecutor
would make the certified court records establishing them available to
the Defense Attorney well before the commencement of the trial itself.
Thus, the Defense Attorney would have ample time to explore any
possible infirmities in those records or the underlying convictions.

The separate proceeding on the prior convictions is designed pri-
marily to assure fairness in the trial of the defendant. Obviously there
is a risk that if the jury were made aware of the prior convictions it
might be influenced in its determination of the proof of the present
offense. : ‘ 2
CONFINEMENT OF THOSE SENTENCED UNDER §. 1688

Following imposition of sentence, the ‘defendant would be incar-
cerated in the Federal prisons svstem like those convicted under the
present bank robbery statute. With the use of firearms to commit a
violent felony and ;éhe prior convictions, these defendants presnmably
would be confined in the maximum security institutions of the Federal

system of which there are presently six. In addition te requiring a very
substantial level of security and close guarding, these career armed

. criminals would seem .to be very poor candidates for rehabilitative
- gervices. Accordingly, it is contemplated that their tresdtment in the

Federal prison system wonld be based on the idea that they were.being
held for incaparitation rather than for rehabilitative purposes.

The most likely institution for those initially sentenced under
S. 1688 would be the Federal Correctional Institution at Atlanta,
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Georgia, often referred to as the Atlanta Penitentiary, Presently, this
Institution is filled almost exclusively with Cuban refugees from the
Mariel Exodus. They are being released on a, regular, although gradual,
basis and the spaces thereby made available could be used for career
criminals sentenced under S. 1688, Perhaps within a few years, the
Atlanta Penitentiary would be occupied exclusively by career criminals
prosecuted under the bill. This would be more efficient than housing
a portion of these inmates in each of the six maximum security

‘institutions.

EFFECT ON STATE ROBBERY AND BURGLARY LAWS

The bill expressly provides that it shall not “preempt the field,”
whether or not it has been previously occupied by a State action. That
15, the law is not intended to overrule, or modify, or.in any way effect
the application of any State or local criminal statute that covers the
same conduct. Nor is it intended to overrule or affect the application
of other Federal statutes involving the same conduct. Thus, the Fed-
eral bank robbery statute and the provision of the Hobbs Act concern-
Ing robberies which “affect interstate commerce” would remain
unchanged. Therefore, a defendant might be charged not only under
S.:1688, but also under other Federal statutes which he may have vio-
lated by the same transaction. Of course, once convicted of one or more
such offenses the normal limitations on additional punishment for the
same transaction would apply. Accordingly, it is contemplated that if
charged both under the bank robbery statute or Hobbs Act and
S. 1688, the defendant would be sentenced only under S. 1688. ;

If prosecuted locally, the defendant would not also be tried feder-
ally—and vice versa. The Act would be used in lien1 of state prosecution.

ROBBERY AND BURGLARY AS THE OFFENSES REQUIRING ACTION

The need for special attention to career robbers and burglars can be
demonstrated both by crime statistics and by the public opinion poll-
Ing done in recent years. Violent crime has gotten worse. Robbery and
burglary are more prevalent and have increased faster than any other
type of violent crime. Some people argue that indications of incress-
Ing severity of the erime problem merely reflect greater reporting,
more sensitivity to the problem, and the popularity of anecdotes told
among friends. This argument is not supported by data. In general,
the incidence of violent crime in America had doubled in the last
twenty years. Moreover, since 1978 there has been a sharp upsurge fol-
lowing a period in the mid-seventies when crime rates stabilized. The
several years of flat rates suggest that improvements in reporting con-
not explain increases in crime rates.

Even before the recent upsurge, the level of criminal violence and
victimization in the United States was extraordinary by comparison
with similar industrialized countries. On April 16, 1981, Dr. Harry
A. Scarr of the staff pf the Attorney General’s Task Force on Violent
Crime testified about the robbery rates in the United States and in
comparable advanced societies. In 1976, the rate of robberies per 1,000
population in the United States was 195. The robbery rate in England

Frusr——
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and Wales in the same period was only 24. In Japan, the rate of rob-
bery was only 11.2. Thus, the United States, even in the stable period
of the mid-seventies suffered a robbery rate approximately twenty
times that of Japan and eight times that of Great Britain.

THE INCIDENCE OF ROBBERY

The number of robberies per year rose 31 percent from 1978 to
1980. In 1980, the last year for which comprehensive statistics on re-
ported crime are available, there were 548,809 robberies reported to
police. The rate of robberies increased 24 percent in the same two
year period. The rate of robberies per 100,000 population was 243.5.
For cities with populations in excess of 100,000 persons, the robbery
rate was nearly three times as great: 664. ‘ o :

In just one year, from 1979 to 1980, the rate of robberies increased
14.8 percent, an even greater increase than the increase in the inflation
rate in the same one-year period. Indeed, throughout the late 1970’
the increase in the rate of robbery and other violent crime outpaced
the increase in the rate of inflation. (Uniform Crime Report: “Crime
in the United States, 1980”, published by the Federal Bureau of In-
vestigations, September 10, 1981, in Washington, D.C.,p. 17).

The Uniform Crime Report summaries offenses reported to police
organizations throughout the United States. Therefore, it does not
reflect the actual incidence of crime, but only the reported incidence.
However, scholars have developed ways of estimating the actual
erime rate based on controlled and statistically valid sampling meth-
ods. This poll is called the National Crime:Survey Report. The Na-
tional Crime Survey Report is based on a survey of select households

across the United States containing approximately 135,000 people.
These households are selected to be representative based upon ac-
" cepted principles and procedures of public sampnling. The survey "

involves having a representative of each household fill out a detailed
questionnaire. The survey is published by the Bureau of Justice
Statistics of the United States Department of Justice.

The Report published in September of 1980. revealed that the rob-
bery rate was actually twice as great as 'mdlcated by the Uniform
Crime Report. The Report revealed an estimated nationwide rpbbery
rate of 630 robberies per 100.000 nopulation. as compared with the
reported robbery rate of 243 per 100,000 population. By extrapolation,
that would suggest that for cities of more than 100.000 nersons. the
actual incidence of robberv is more than 1300 per 100,000 population
(double the reported incidence of 664). N ‘

THE COSTS OF ROBBERY

‘Measuring the various costs of robberies requires important value
judgments. Counting only the value of money and property stolen
through robbery, the Uniform Crime Renrort £or 1980 reflected a total
national loss of approximately $333 million. The average loss per
robbery was about $607. ( TTniform Crime Report: Crime in the
United States 1980, p. 17.) The full financial costs of robbery. of
course, are much greater, When one adds the financial costs of days

of work missed by injured robbery victims, the full extent of the

harm caused by robbery becomes clearer. According to the National
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Crime Survey Report, nearly 75 percent of the robbery victims miss
at least six days of work. In fact, just over 50 percent missed at least
1-5 days of work (Page 70).

Fortunately, the percentage of robbery victims who sustain actual
physical injury is relatively small. According to the Survey Report,
31.8 percent of all robbery victims sustained some physical injury
(Page 59). Seven percent of the robbery victims incurred medical
expenses (Page 60). : ‘

The Criminal Vigtimization Survey for 1978 estimated that in that
year firearms were used in 31 percent of all robberies (Page 57).

-While the victimization survey cannot validly be compared directly

with the Uniform Crime Report, it is nevertheless interesting to note
that the UCR for 1980 reflects that firearms were used in 40g percent
of all robberies. The fair inference is, that the use of firearms is
becoming more frequent in robberies.

Visual evidence of the high and rising incidence or robbery cannot
escape the attention of Americans, particularly those living in large
towns and cities. For example, in urban banks and financial institu-
tions, tellers are often protected in a ceiling-to-floor plastic or glass
enclosure. Even post offices in many urban neighborhoods now have
complete senaration between the clerks and the customer area. Every-

~one is familiar with gasoline stations which have no change at night

and with drug stores and other stores and delivery vehicles that dis-
play signs reflecting that the facility does not have any cash. -

The closing of “Mom and Pop” convenience stores in urban neigh-
borhoods is a well-known phenomenon which removes both a colorful
and stabilizing element in the neighborhood and the source of a real
service to the people in the community. Chain convenience stores have
also been subjected to innumerable robberies. The companies that own
thess chains are required to spend considerable sums for insurance
physical security devices, and sometimes, for guards. Where these costs
threaten to outweigh the profitability of a given location, the pressure
for the chain to close its establishment at that location becomes very
strong. ‘ ‘

‘ THE INCIDENCE OF BURGLARY

The volume of burglaries is even more dramatic than the num
robberies. In 1980, police organizations in the United States regfil\‘r:é
reports of burglaries in 3,759,198 instances, The rate for reported bur-
glaries per 100,000 population was 1,668. Thus, there are more than six
times as many burglaries as robberies. As with robberies, the number
of burglaries climbed steadily in the late 1970%. From 1978 to 1980
the burglary rate increased fifteen percent. ’

The Criminal Vietimization Survey estimated that there were 6,-
685,400 victim of burglary in 1979. As in the case of robberies bur-
glaries seemed to be reported to police only about half the time. When
expressed in terms of households suffering burglaries in 1979, there
were 84.1 burglaries per 1000 households. (ne out of every 14 Ameri—
%ﬁgtli)(;ili%hd S suﬂ"e;:}s1 a l{urglgry iavery%ar.‘ This means, in effect,

e avera ere 1s a burglar ically, ever; i
thtiUnite(él States%ev Ranidhed glary on practically; gverﬂ\lstreet in

osses from money and property stolen in bur, laries in 1630
reported at $3.3 billion. The averzge loss for a urglz;i%j? | Wﬁ0$v8v§§
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(UCR, page 24). What cannot be readily calculated is the millions or
billions of dollars in insurance rates which are attributable to payment
of claims for burglaries, Nor are there readily available statistics to re-
flect the nationwide expenditure for extra locks, alarm systems, and
other security devices and services. Certainly, home burglar alarms
alone have now become so common in American households that the
cost of such devices must run into the tens or even hundreds of millions
of dollars per year. Moreover, some residential aveas employ private
security guards to patrol streets in order to deter burglaries. The cost
of these private guards also may total in the hundreds of millions of

dollars.
CRIME LOSSES GENERALLY

The President, in a speech to the International Association of
Chiefs of Police in New Orleans, in September 1981, put the estimated
total annual cost of all crime from damage and loss of property at
about $8 billion. With regard to the total cost, including all the indi-
rect costs of crime, many experts have estimated that it falls in the
range of $80 to $100 billion per year. Some estimates are even higher.
The Administrative Assistant to the Chief Justice in a recent article
suggested that the total losses run to $125 billion. His figure is based
on various component figures derived from reports of the Bureaun of

" Justice Statistics of the United States Department of Justice.

Of all the money and property taken by robbers and burgiars from
innocent citizens, less than 25 percent is ever recovered. Accordingly.
if one is a victim of a robbery or burlgary, the chances that one's

money or property will be returned is slim. Seldom does the victim of

robbery or burglary escape serious loss. For example, significant finan-
cial loss was suffered in more than 90 percent of the robberies.

LOST TIME SURPASSED STOLEN PROPERTY

One of the most surprising statistics is the amount of time lost by
burglary victims. While robbery victims, particularly those who re-
ceived injury medical attention, could be expected to miss work, much
work is also missed by burglary victims. Slightly more than fifty per-
cent of all victims of burglary lost at least 1-5 days of work. This was
due to days consumed by the criminal investigation, settling insurance
matters, and going to court. , v
- . Having lost substantial property or money, the victim of robbery or
burglary must then suffer further economie loss, not to mention incon-
venience, due to the needs of criminal investigation and prosecution.
It may well be that the largest economic loss from crime does not come
from the value of the property taken, the cost of medical care or even
from intlated insurance rates or the costs of security devices and serv-
ices. The greatest loss may come from the economic costs, which fall
both on individuals and the country, from workdays missed.

ROBBERIES AND BURGLARIES ARE TH®# MOST NUMEROUS FELONIES

The prevalence of robbery and burglary as the most common,

violent street erimes is undeniable. Burglaries are 40 times more
common than rapes, and robberies are seven times more common than
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rapes. In turn, rape is far more common than ki i
» ] Te ¢ \n kidna
Therefore, in terms of the likelihood of being Vict.}i)rglliggd(,)rbﬁlg;lii;

is the number one threat, followed by robber

PUBLIC FEAR OF ROBBERY AND BURGLARY—THE POLLS

Public opinion polls reflect a i

) ] t a growing level of fear by th

in trh? United States that exceeds the level coincidins,c’g W?t}l)log,g%{algla
E;‘gch enoﬁ of crime as demonstrated by the reported statistics. In
listzg ;1: égﬁ:ﬁ I’ng(l)lrc 9p1§11§nhpo(lils, }fhe crime problem is consisteiltly

, : Just behind the country’s e i
For example, the OBS News New Y itmes poll, of Jome to
ple, th 3 - k Times poll of J
(page 6) listed inflation in obri s a5 th oo, concern. othor
' prives as the number one concern. oth
economic problems-as. the .number two concern ime as the
] ) and crime as

n::mbulS thflqg concern. The Gallup Poll conducted by the Fiefd all\;evg}:-3
paper Syndicate in October 22, 1981, listed crime as the fourth con-

cernn of Americans behind i . s
and the Reagan budgetntzutge high cost of living, unemployment,

.

Is not a new phenomenon. The Gallu
S _ . p Poll conducted
listed Viet Nam as the top concern; the second cogcngv%?;%Zﬁ;g{)%

and the high cos ivine - . ‘ .
lessness, 1gh cost of living; the third concern was crime and law-

thought the major problems were faci i '
( ] acing the nation.

?Ill'e z}tls_kﬁdt };n the polls about problems facing the loca‘lzv(}zl(?r?ln%?gal;:

which they live. the ranking of crime rises ramatically. The CBS

News-New York Times poll of June 1981, for example, listed the

%%)}icl)lmy atr}d inflation as number one and crime as number two
. questions about local problems are directed to Americans living:

In urban areas. crime rises to the first position. Thus, the Gallup Poll

Similarly, the Baltimore Sun P ! was
: : Sun Poll of October 18, 1981 i
zeggll(sci %;)li gl\IaAryllir;d {\‘;181(§Lnts’ listed crime ag thzb numi)g'lg;l; Cvgf
¢ £—1%). 1he New York City Daily News P i
25, 1981, asked the residents the sti y“VV( L is the warss (oY
1, aske s , s hat is the t thi
about living in New York?” The (rl;llgstlgn o “four of
: 2 st common answ « )
%;;nz”n ;({ gzgsger Sb’)d. Tix_et{:o.s Angeles Times Poll of J anggrv;%f%f ?sli{gg
e ;S10ents thelr views as to what the top priority of
ernment in their community should be. Deal; ith erimo was waend
number one. The same question was ask 3 ll)ng ho T s A ors ranked
i : the Los Angeles Tj
of a sample of peonle from around th: ; in. addressing
_ ' » country. Again, addressi
crime was ranked first as the top local communi orion e
> : ) . 1ty priority.

) Thﬁ Lﬁ)s Angeles Times poll cited above i'ncludec? quest'\irons that
ag}(;g:i ca, }fo vﬁoggssd («im armed robb%ry and burglary. Persons were
: “How 1L do you worry about being held-up b ’
robber #” Thirty percent of Tos An Y “ing pepcarimec

Thirt; cent, geles and trenty-ni |
urban residents nationwide answered “v otly® o o of
, SW ery fre ” ‘
\f;:gil?n%z”}; The Sﬁme r%sponden‘ts were aéiedl:eagggsvlyoftg; :;%r?;&};
¥ about your home being burglarized when vou ar 97
The Los Angeles ;-espondents replied “very freqﬂgntlya;’r?nn&gg ;}éiEZﬁt
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of the cases and “pretty frequently” in 18 percent of the cases. When
urban residents around the country were asked the same question, 38
percent replied “very frequently” or “pretty frequently”.
Comparison has been made between the level of fear of crime com-
pared with fear of the Soviet Union. The May 25, 1981 Harris Survey
ranked these two concerns as equal (page 2). They tied for fonrth
place in the overall ranking and were expressed as “keeping U.S.
military strength at least as strong as the Russians” and “supporting
the strongest measures to control erime.” The Gallup Poll.of October
22, 1981, also contained a tie between concern for war and concern
for erime. Again, the two tied for fourth place along with excessive
government spending and moral decline in society (page 2).

LAW ENFORCEMENT RESOURCES DECLiNE WHILE CRIME RISES

Law enforcement resources are being decreased at the very time that
violent crime is increasing sharply. In contrast to military expendi-
tures which are up nearly 7% real growth per year, Federal law
enforcement resources decreased about 7% from 1981 to 1982. More-
over, in many major cities the decrease in resources in recent years has
been far greater. For example, in New York City there are one-third
fewer policemen than a few years ago. ‘

Even special police squads dealing with robbery and burglary have
been cut despife the increase in these offenses. For example, in Wash-
ington, D.C. the incidence of robbery has nearly doubled in the last
few years. However, the size of the robbery squad has been decreased
from 43 to 28 men. The decreases reflect severe budget pressures,
particularly in the older cities with ailing economies. Unfortunately,
the decreases were from a base level that was already in comparisoxn to
the incidence of crime in the cities. On the federal level, the number
of law enforcement officials even before the 1981 cuts was down
significantly because of decisions made in the early and mid-seventies.
For example, the FBI today has 1,000 fewer agents than it did in 1975.

The greatest insufficiency in resources is in the area of corrections.
Severe overcrowding of many State prison systems and the county
jails in urban counties has caused great pressure on state judges
against imposing appropriately lengthy sentences for violent and
repeat offenders. Yet, the NBC News Associated Press poll of July 24,
1981 (page 11) reflected that 63 percent of the respondents favored
State governments using tax monies to build new prisons.

MOST ROBBERIES AND ,-’_B'URGLARIESHARE.COMMITTED BY CAREER CRIMINALS

It is now well-documented that a small number of repeat offenders
commit a highly disproportiorate amount. of the violent crime plagu-
ing America today. Recent scholarly studies generally establish that
approximately six percent of the offenders commit between 50 and 70
percent of the viclent crime. The same studies indicate that true career
criminals commit such offenses with extremely high frequency. For
exdmple, career robbers may engage in 40 or 50 robberies per year
while career burglars often commit well over 100 offenses per year.
Many career offenders commit crimes such as robbery, burglary and
drug sales at a rate of about one per day. ‘

B e i

§
!

~z%€§m&x&:wf-i§f§'ﬁ'“’ i e

Y

ST

0 syt e A

Ao

21

Pioneering studies on recidivism have been conducted by the Rand
Corporation of Santa Monica, California. Rand has conducted three
major studies of career criminals. Unlike most earlier efforts which
relied on arrest records to establish the crime pattern of a particular
offender, the Rand studies relied on admissions by the defendants
themselves. For example, the second “Doing Crime: A Survey of Cali-
fornia Prison Inmates,” by Mark A. Peterson (Santa Monica, Cali-
formia—1980), focused on a representative sample of California State
prison Inmates serving substantial prison terms on the basis of various
convictions. Each inmates was closely questioned about offenses he had
committed prior to his incarceration. On the basis of these admis-
sions, the author estimated that in the ome year on the street
immediately preceding the arrests and convictions on which their
imprisonment was based, 100 of these offenders convicted at some time
of robbery would have committed 490 armed robberies, 720 burglaries
and approximately 4,000 other serious offenses (Page x). In other

words, the typical offender in this group in the prior year of street

time would have commiited five armed robberies and seven burglaries.

These career criminals, tended to commit robberies and burglaries
Interchangeably. _

CAREER ROBBERS AND BURGLARS ARE ALSO ADDICTS/ SELLERS

This same group of 100 offenders in the previous year on the street
would have committed 3,400 drug sales. This fact 1s consistent with
the notion that these career criminals have chosen a life of-crime con-
centrating on offenses with high potential for significant monetary
gain. Further, it supports the common view of crime experts and ordi-
nary citizens alike that robberies and burglaries tend to be committed
by heroin addicts. Police officials have asserted that at least the street
level, those who are addicts are also frequently engaged in extensive
gégﬁssglléngtictlylty. tTha.t f&:t v};ould explain why the 8,400 drug

e 1nmates in the R , i
oﬂ"Sensgs, bgt e mate and study where not possession

Studies of other groups of convicts reveal similar vrofiles
which offenses are committed by career eriminals and in gvhat%elziixf;g
proportion. For example, the Institute for Law and Sccial Research
(INSLAW) recently completed a study of federal career criminals.
This study focused on 200 offenders who were in Federal prison serv-
ing substantial sentences for various serious offenses. Accordingly
the sample was similar to the one used in the Rand study discussed
above except that the INSLLAW group represented a cross-section of
Federal prisoners with extensive records. The results of the study
appear in Developing Criteria for Identifving Career Criminals by
Dr. William Rhodes, (published by INSLAW, Inc., Washington,
D.C.—1982) at page 53. On the basis of the admissions and FBI
records of these 200 career criminals, the author estimated that if re-
leased, in a five-vear period on the street, these offenders would commit
179,000 criminal offenses. Among those offenses would be 1.581 rob-
beries and 3.569 burglaries. Like the Rand study, the INSLAW study
indicated that career criminals commit two or three burglaries for
every robbery. The INSLAW study also concluded that these career
offenders in the five-year time period would commit 140,677 drug vio-
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lations (including not only sales, but possession cases). Regardless
of which type of drug violations are includued, Federal career crimi-
nals, like their state counterparts, engage in many drug offenses for
every common law offenses such as robbery or burglary.

ADDICTS ARE FREQUENT OFFENDERS

The importance of heroin addiction led the Subcommittee to a re-
view of a study by Dr. John C. Ball of Temple University. At the
Subcommittee hearing on Qctober 26, 1981, Dr. Ball summarized the
results of many years of research he had conducted on this subject.
The research focused on the activities of a group of 248 knowmn heroin
addicts in Baltimore, Maryland. They were 1dentified from police files.
Their criminal activity over an eleven-year span was established by
extensive interviews and questionnaires. Like the Rand study, the
principal basis for determining the frequency and nature of criminal
activity was not police records, but admissions by the individuals
themselves. The study revealed that these individuals committed about

2,000 offenses for every year they were on the street. The 2.000 offenses -

span the entire spectrum of crime from major felonies like robbery
to misdemeanors and petty offenses such as shoplifting.
The volume of crime admitted by Dr. Ball’s sample addicts was so
great that he found the data on frequency confusing. For example, a
great many of the offenders committed “six, eight, or ten crimes a day”
(page 75). For convenience, Dr. Ball did not focus on how many
crimes were committed on a day of active criminality, but instead
focused on how many days out of the calendar year an individual com-
mitted crime, whether it was one offense or ten. Looking at his 243
addicts, he determined that on the average, each of them was com-
mitting crime on 178 days per year. Offenses were being committed
by these addict-career criminals, on the average, every other day.
Altogether, the 243 addicts, in 11 years on the street, had had
473,788 crime days. Again, as Dr. Ball defined it, that meant one or
more offenses. Thus, these 243 addicts, over eleven years actually com-
mitted well in excess of half-a-million crimes. However, it is not nec-
essary to focus on the exact numbers. What is unmistakable, is that
this small group was responsible for an extraocrdinarily large volume
of crime (page 77). _
Extrapolating from his sample, Dr. Ball estimated the amount of
crime caused bv all heroin addicts in the United States. He concluded
- that hercin addicts in the United States at the present time are com-
mitting 50 million crimes per year (page 70). This estimate was reached
by simple mathematical calculation. Dr. Ball took the figure 450.000
from official government, estimates as to the current sddict population
in the United States. He then simnlv multiplied the crime frequency
shown in the activities of his 243 addicts by the total addict popula-
tion to reach the conclusion of 50 million crimes per vear. The average
number of offenses per vear for these 450,000 addicts would be ap-
proximately 110 (page 75).
Dr. Ball testified: “We know some of our addicts are committing
crimes on a daily basis and sometimes are not arrested for several years.
Some are not arrested at all” (page 72). Dr. Ball emphasized that the
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sample was a random samp] is, if
; 1 sample, that is, it was random]
fﬁgﬁgaég}fﬂ% | g{)d l}ﬁ*om addicts whose identities were rezrfeszt%{ae(gg(:ld];arﬁ:li]{-l
€s. 1hus, the sample was not selected on the basis of un-

usually high crimi ivity,- iminali
poun) g{a . g mal activity. In terms of criminality, the sample was
do‘ﬂl{l;zlrln 0111: 1(3fokcs1 ;t the true career criminals among Dr, Ball’s ran-
s adIc)l ict(; v?ilo i(éi;slzea rr(lior;;H;a?'c picture 'emg_rges. The one-quarter
ctive committed one o
;)(ri i:i;gOOr (()i;ys gvc(air the eleven-year period. In other Wo;'dgl(t)‘ieisogienlffs
group o1 addict-criminals committed one or more offenses ne%:u‘ly

800 days per year. Thus, the b ‘
offenses at a rate of more t,:han ox?slgef'as;ye Igl}:?;g:%é})mt they committed

result in arrest” o
R committegipage 71). Nevertheless, the number of offenses these

of the addicts “had theft as their principal type of crime” (page 77)
lence, mostly assault and robbery, and of course, they WeT: Sa(l)sfoviix(::

volved in burglary. . . .” (p 3
ple had been a?rreéted for cgilill%: Zé) Zr‘igﬁiiifl, XY percent; of the sam-

ACTIVE ADDICTION INCREASED INDIVmUAL CRIME RATES

(page 77). Durine periods of addiction, the 287 male adfggtgeg:ifogﬁ:

on 248 days of each year on the street. When not taki?ll,;gn;le;'%frll‘irtrzlﬁg
?

TRENDS TOWARD GREATER VIOLENCE

Dr. Ball’s partner. D i
- aLl r, Dr. David Nur i
f)";}lzcéldli);g’il;li%% ﬁa p01€61t of comparison a(;ot,otfgf:lg;gexft? ¢
: érent years. Dr. Nurco said that
10 more recent years, this addict o oo
ous and violent beha’vior” ( bypulation was
1950’ addicts generally met Gouce?): Dr- Nurco
. aq Y met their need £
committing pe%ty crimes of g olont
: ! non-viol
3:51?;(13115(;’381311)‘0139{1137 such as petty larceny, é%ggfifgino
1970% the :Ié% fuéy 2f stores and houses, and so forth However, in th
fach. o stul(ci Sb b%ame more competitive and viplent® ( ;:rmsfl °
) Yy by Dr. Nurco of 460 Baltimore addicts rev&*gf{ thgé

36 percent of them ; .
(Page 84). \Were carrying weapons in pursuant of their crimes

nother study
of violent crime
we.ha,ve found that
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IDENTIFYING HIGIL RATE OFFENDERS

The Subcommittee also heard extensive testimony from Dr. Peter
Greenwood, Senior Research Project Director for the Rand Corpora-
tion. Dr.'Greenwood described the three studies financed by Rand. The
first study, cited above, was based on interviews of 49 robbers serving
time in California prisons. The second study took a larger sample of
625 California prison inmates representing a cross-section of offenses
leading to their incarceration. The third study involved 2,400 jail and
prison inmates serving time for a wide variety of serious offenses in
California, Texas and Michigan. In general, the three Rand studies
corroborate one another and corroborate the conclusions of Drs. Ball
and Nurco with regard to the extremely high frequency of crime com-
mitted by heroin addicts.

Unlike Drs. Ball and Nurco who focused on criminality regardless
of whether or not it was violent or major, Dr. Greenwood’s review of
the above studies and others like them focused only on “personal safety
crimes.” He found that vielent offenses, were committed by most
prison inmates at a relatively low rate: roughly five per year (page
88). From the California sample it was found that approximately half
the California robbers committed robberies on a far more frequent
basis. This group committed an average of 81 robberies per year (page
90). About 10 percent of the inmates studies committed such major
violent crime at a rate of 50 or more per year (page 88).

Concerning his efforts to develop criteria to distinguish the “high
rate robbers” from the “low rate robbers”, Dr. Greenwood testified
that with eight or ten criteria he could identify the high rate offenders
with very high accuracy. However, he testified that the criterion in
S. 1688 of “two priors for robbery or burglary does almost as well as
our scale . . .” (page 94).

The studies testified to at the Subcommittee hearing also revealed
high frequency and quickness of repeat offenders committing further
offenses shortly after release. Dr. Charles Wellford, who conducted
the INSLAW, study, noted that it revealed that 50 percent of the
career criminals “will recidivate” (be arrested) within a one-year
period ; almost 85 percent of the career criminals, “will recidivate dur-
Ing a five-year period” (page 110). ~

THE STATE COURTS ARE INEFFECTIVE WITH CAREER CRIMINALS

Numerous studies contain strong evidence that robbers and burglaxs
move in and out of the criminal justice system repeatedly, and that the
system does not control or prevent their criminal activity. In her ar-
ticle, “Mandatory Prison Sentences: Their Projected Effect on Crime
and Prison Populations,” The Journal of Criminal Law and Crimi-
nality, 1978, Joan Petersilia, revealed that 60 percent of those arrested
for robbery have a prior felony conviction (pages 604-605).

A Vera Institute of Justice study on robbery cases in New York
City showed that 74 percent of all persons arrested for robbery had
prior records. (Felony Arrests: Their Prosecution and Disposition in
New York City’s Courts, Vera Institute of Justice, New York, 1977,
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page 63.) Another study of robbery statistics in New York City found
that of all persons arrested for robbery in New York City, only 14
percent had not been previously arrested for a felony. (Shimmer and
Shimmer, “The Effects of the Criminal Justice System on the Control
of Crime: A Quantitative Approach,” Law and Society Review,.
Summer 1975, page 596.) The figures for burglary are similar. For
example, of all persons arrested in the test period for burglary in
New York City, more than two-thirds had prior felony arrests.

(Shimmer and Shimmer, page 596.)

. Nor is New York City at all exceptional with regard to such statis-
tics on recidivism. In Washington, D.C., 2 detailed study by the
Institute for Law and Social Research performed for the National
Institute of Justice in 1977, reflected the same kind of “revolving door”
phenomenon. In Washington, D.C. in 1974, approximately a third of
the persons arrested for robbery and a third of the persons arrested
for burglary were at the time of their arrest on “conditional release.”
Conditional release means (1) bail, (2) probation, or (3) parole after
serving part of the sentence. Indeed, 23 percent of the defendants
under indictment in the Federal court in Washington at the time had
other cases pending in the Federal or local court (Curbing the Repeat
Offender: A Strategy for Prosecutors, INSLAW, Washington, D.C.,
1977, pages 1-11), :

These figures 1n cities such as New York and Washington appear to
be hléghly representative of the experience in many other parts of the
country.

STATE SENTENCES ARE OFTEN INSUFFICIENT

. The basic fact which leads to this kind of “revolving door” is that
In many jurisdictions the sentencing of felons is insufficient. The Vera
Institute study cited above, which was limited to felony arrests,
demonstrates this phenomenon with just a very few statistics: Of
those persons arrested for felonies who had prior convictions but no
time served, 42 percent received no jail sentences; 56 percent received
only misdemeanor sentences (under two years) ; and only 2 percent
received felony sentences, (more than two years). Of those convicted
of felonies who had prior convictions and who did serve jail sentences,
16 percent received no prison time, 56 percent received misdemeanor
sentences, and 28 percent received felony sentences (page 21).

DOWNGRADING CRIMINAL CHARGES—NEW YORK CITY

How can felony arrests so often result in misdemeanor sentences
or no sentences at all? The answer can be seen by looking at the
statistics in New York City. There, in 1979 a total of 539,000 felonies
were reported to police. Of those cases felony arrests were made in
105,000. Of the 105,000 felony arrests, indictments were obtained in
16,000 cases, leading to 12,000 felony convictions, Of the 12,000 felony
convictions, only 4,000 resulted in any prison time whatsoever (New
York Times Magazine, September 27, 1981, pages 120-121).

The problem was well summarized by Kenneth Conboy, Deputy
Commissioner for Legal Matters, New York City Police Department,
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in testimony for the Subcommittee on October 26, 1981. Mr. Conboy
noted that traditionally, “The cases of robbery and burglary, of which
we have tens of thousands in New York City each year, # % % ywill
erode within twenty-four hours of arrest and will be dismissed ot
treated as a misdemeanor and there will be no viable sanction” (page

35). The erosion Commissioner Conboy spoke of occurs at every stage.

The plea bargaining of felony indictments that results in guilty pleas
s and misdemeanor sentences is well knowI.

to misdemeanor charge
But, the degree of erosion at other stages of the criminal process 18

also high. Commissioner Conboy explained :

The typical indictment rate in New York City by our
beleaguered prosecutors # % % ig twenty percent. We only
olear twelve percent of the felonies and of those twelve per- ‘
cent the District Attorneys get indictments in only twenty
percent of the cases. Qo the odds are very long against deing

any serious time. (Page 37

1Vith regard to the fact that in only 12% of the felonies an arrest
is even made, Commissioner Conboy noted that despite the continuing

sharp rise in the crime rate in New York City, which is the number

ity in the TUnited States, the police department has

one robbery ¢ .
thirty-three percent fower officers. As Commissioner Conboy testl-
fied, *. . . in New York City (we) are dealing with twenty percent

more crime and thirty-three percent fewer men and women” (page

36).
')I.‘he low clearance rate and the low indictment rate are then
followed by a low rate of treating felonies for what they are. Com-
nissioner Conboy explained: ' ‘
The great maj ority of felony cases in New York City are
treated as nisdemeanors—eighty percent, of themx—and &
ood percentage of those are dismissed or reduced even
Further to what are called “violations”. :

Commissioner Conboy also described 2 study conducted by the New
York City Police Department which looked at 235 felons with serious
prior arrests and reviewed what those records consisted of. These
offenders had an average of twelve previous arrests. Seven of the

rior arrests were for felonies and five for misdemeanors. On the
average they had been convicted of four 1 isde
meanors, yet the aggregate amount of jail time these persons ha

served was less than three months (page 39). ;

Looking at robbers as class of offenders, Commissioner Conboy

related the following figures: ‘ ,

During the last ten years 110,748 persons_were arrested -

at least once for robbery in New York City. Of these, 33,907
are convicted felons arrested for robbery, convicted of some
felony. There are 09,108 in the two Or ‘more robbery arrest
categories. * % * Yet from all these large numbers there
are only approximately 1,000 ‘individuals who have been
arrested at least three times for robbery and have three or .
more robbery convictions’. (Page 41)
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The ultimate results were summar

who testified: jzed by Commissioner Conboy

. Well, the single, I thi : i

o ;. ink, most importan i

ma I?i :I;gl;ié rsgg;efcmg practice in N exlrjv Yorf{ iosbsﬁgxga&zg t*o

of $uis tvortec unnlel which most criminal justice s steube
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crimimnal b s wl ree mon 1

or i 3 Iﬁfenﬂ; at Rikers Island, which is thet}rilsé,iifzixél onths

P, Wh%Ch e serving that sentence as a result of};mplils-

bargamn which, 1Cn'n_105t cases, frankly is necessar b Puse
risis across the board. (Pages 4&5e)cause

That explains the £ '
S a act that the . s .
arrests h : career crim 3 . .
s e iigmaant oyt Sl o ey ol
are appalled at the éyStem y pointed out how the “rank and fil f c-
are b ; ematic erosion of viable f e police
its toat singo the orimal court ystom (page 45}, Homever, by
750 trials a yeare exi? ‘crunmal courts can only support a: m owever, he
50). Commissioner (I)em]f plea bargaining is a necessity ( ; Xm.il-um of
ons have been built in%l oy also pointed to the fact that goges 9 and
e b bdin N York st gt
crowded, containin > \at the prisons were severel
g 3g;)(:}(lpaq‘;:e 57)% more than twice the number of Peopfeya(swgﬂ .
Given this ci o | \_
shoul dltoné:nillf";élmsﬁnce Commissioner Conboy suggested .
less dangerous re Z;t y on street robbery defendant%%ezse that “we
‘Q‘gVe should concgntra?se%ﬁegg:fﬁ (P?lge 45). Further, he as(s)gxgsgtsie‘ghgg -
e who ‘
age bracket” (pages 46 and 47). Fil?ﬁl?r?ﬁ?%%ﬁ}iy tsligg 2{‘ thg 18-
0 tocus

and concentrate on imi
ten, fifteen and twentcareer criminals with long sentences, signi
(page 51). y year sentences, i the only responsible zfggﬁ b
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h cases, these individuals committed crimes and were arrested
'}I);'la‘lgt?ifzally ev,ery year over a five to ten year period. They were con-
victed on numerous occasions, but not sent to jail. Finally, further
felony convictions resulted in jail sentences, but only of six months or
a year. In both cases, the records were sprinkled with armed robberies,
burglaries, and various crimes of violence such as rape. Both cases
involved a pattern of continuing and escalating violence. In both cases,
the ultimate criminal activities were the worst. In one case, the offender
murdered a victim. In the other, the defendant was convicted of kid-

i ing, raping his victim. < .
nal}‘:)ﬁl.n%‘,ﬁ;bal;af ’tesgiﬁegd that the two examples which he related
arrest-by-arrest were typical of a significant number of such cases.
Hesaid:

I could bring down here, unfortunately, hundreds and hun-
dreds that go through this system, who play this system that
we have, know the system better than the prosecutors,. play
the system, know that they are not going to be apprehended;
if they’re apprehended that they are not going to go away.
(page 18) o -
ike many other leading prosecutors, District Attorney Flanagan
sta],i;‘eladehis cchlusion thatgqgick imposition of lengthy sentences on
violent career criminals could prevent an enormous amount of crime.
This conclusion is based on the high rate of offenses by career crimi-
nals, many of whom eommit offenses on a weekly or daily basis. MO'?:
- over, Mr. Flanagan and other prosecutors also pointed to speci (ri
programs where increasing the attention given by prosecutors an
courts to violent career criminais had a very significant 1mpa,_ct1 on a
certain type of crime. For example, Mr. Flanagan cited a specia P{}?-
am instituted to combat violent crime in the subway system in th 3
- City of Boston. The study of the crime pattern on the subways and
led to the conclusion that a very small number of individuals were

committing a high percentage of crime on the public transportatién _

system. District Attorney Flanagan testified :

he number of crimes down by over sixty percent,
e bezgl'isgl?h:;y knew and we knew that the core of individuals ﬁ
-~ “fhat, were causing this problem was a group of about fifty ?5
sixty that committed crime after crime, and that if we cou d
get those scavengers off the street and out of the TEAban ‘
into confinement centers, you would cut down that problem
on the public transportation. '

] Ca i ' ich greater

District Attorney Cahalan testified to one means by which g ’
sel?tences can be og‘[uained for a group of major career ﬁrnqln%s gv(l)li%
are targeted for special concentration, He explained that m(r etr it
selected felony cases were prosecuted under a special proa,lignitl D
which the cases were handled by aunit of prosecutors who hah ig e_
than normal caseloads, who concentrated an extra eﬁort ory;;,tbe prqp_
aration of the cases; who followed special limitations on plea argain
ing, and who as a result were able to achieve far greater eﬂect.lvlenf‘ss.
In ,VVayne County, of all felony cases only 18 percent go to tria -For
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- the firearm felonies there was a strict limitation on plea bargaining
coupled with a mandatory minimum sentence under Michigan law.
The result was that of all these cases, 57 percent went to trial. Major
offenses, particularly those involving violence, whether or not involy-
ing firearms, were singled out for special attention by the Detroit
career criminal unit. Since the inception of the unit in 1975, it has put
2,000 hard, core violent criminals behind bars for an average minimum
sentence of ten years (page 25). District Attorney Cahalan estimated
on the basis of known records of the specially-targeted offenders
prosecuted by his career criminal unit that each of those 2,000 persons
would, on the average, commit ten felonies per year. Accordingly, he
asserted that the work of the the unit can be said to have “prevented
120,000 felonies over a five year period. * * *” (page 96). The overall
results of the unit were dramatic. Whereas nationally, violent crime
has gone up about 18 percent since 197 5, in Detroit it has been reduced
by 28 percent (page 29). |
Deputy Commissioner Conboy testified about the program in New
York City which concentrated on a certain group of street robbers
with records of two or three prior_robbery convictions (as well as
assorted other prior arrest and convictions). In addition to less plea-
bargaining, the program utilized intensive investigative efforts by a
special group of detectives. They sought to build strong cases by bol-
stering the initial eyewitness identification of the robbery vietim, The
result of the concentrated police and prosecutorial effort was sentences
for offenders far above the average for offenders with comparable
records who had been previously prosecuted without the special effort
which the program employs. '
Newman Flanagan, indicated that the experience in Boston was
similar to New York’s. Mr. Flanagan believes that the experiences in

Boston and New York were typical of those of many other large cities.
Mr. Flanagan testified : -

Many local court jurisdictions find their caseload so great
that it takes an unreasonable length of time to try the bur-
glar or armed robber. And while he is awaiting trial, he is
more often than not back in the community on bail, pursuing

his vocation of burglary and robbery. (Transcript, Decem-
ber 10, 1981, page 13.) ‘

‘District Attorney Flanagan felt the problem was most acﬁte in
major metropolitan areas. He testified : T '

Too often We see in the major cities of this country where
an individual is charged with an armed robbery then gets put
back on the street pending his or her trial, and they repeat at

least two or three more armed robberies before they are faced
. with the first. (Page 18.) . -

District Attorney Flanagan indicated that insufficient sentencing
of violent repeat offenders was also a major problem. He noted pub-
lished statistics indicating that in 1979 more than 12 million erimes
were commiited in the United States, but only 126,000 persons were
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sent to jail. In other words, as Mr. Flanagan noted, “only one in one
hundred criminal offenses resulted in incarceration” (page 16).

Mr. Flanagan concluded that the sentencing practices of many
judges in state courts simply-had to change. He said :

But in today’s society, you have to face up to the fact that
if they (the judges) do not do it, things, as bad as they are,
are going to get a lot worse. I think we have to get tougher.

~ That is basically the answer. A(Page\24.) ‘ '

Mr. Flanagan supported the motion of long sentences for repeat
violent offenders and also the application of mandatory jail sentences.
Mr. Flanagan said, “my position is, I think ‘mandatory minimum’ 18
the answer to that situation.” (Ibid.) Mr. Flanagan asserted that pub-
lic opinion also supported his judgment as a professional law enforce-
‘ment officer. He cited a recent poll taken by the Boston Globe which
indicated that 90 percent of the citizens “were in favor of some type of
mandatory sentence” (page 25).. :

Mr. Flanagan attributed the inadequate sentencing not only to the
attitude of certain jurists, but also to the overcrowding in prisons.

He said, “in many jurisdicticns, prisons are so overcrowded that ]udge;s,
are reluctant to sentence a convicted felon to a long term sentence
(pp. 15-16). He also noted that many jurisdictions were under court
order to reduce prison overcrowding. S f'
Mr. Flanagan endorsed the approach taken in S. 1688. He said:
«This approach will remove the robber and the burglar from the com-
munity very quickly” (page 14). Mr. Flanagan felt that the effect of
the bill would be to prevent a very significant number of violent

crimes. He testified: ‘
Sinee the felon affected by this bill makes a career of rob-

bery and burglary, many committing one or more each day,
it does not take a Ph. D in math to see the number of crimes
that can be prevented by using this accelerated procedure for
trial and appeal (page 15).

Mr. Flanagan indicated that he thought the experience in Boston was
generally ty%ical of what was going on I}atlonw1de. He said that, |
would think that ten percent of the cxilmmals are committing almost

iohty percent of the crime” (page 28). o
elgAsyPg:sident—elect of the National District Attorneys Association
Mr. Flanagan testified that his support of the general approach of
S. 1688 was shared by many other prosecutors. He noted:

. [ . . - 1 3 - M 8 this
The National District Attorneys Association supports

approach, with guarded opinion, provided that there 1s a re-

quirement for mutual consent between the local prosecutor

and the United States Attorney (page 12).

1 ' ! t Reno, the
he subcommittee also heard testimony from Ms. Janet Reno,
Dgtr?cilk'ﬁtorney of Dade County (Miami), Florida, on January 23;

1982, She supported S. 1688 and two companion }2111s giea,hr};g wi
eareor criminals, S. 1689 and S. 1690. She said, I think they are

excellent bills” (page12).
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Both District Attorney Flanagan and District Attorney Reno re-
flected a great sense of urgency which is sometimes not perceived in
national decision-making circles. District Attorney Flanagan testified :

Crime, and especially violent crime, is equal in severity to
any domestic problem facing our society today, including the
economy. In my opinicn, I think they are the top priority.
There is a greater danger that crime will destroy this country
from within than there is that our nation will be destroyed by
foreign aggression (page 10).

Ms. Reno agreed with his assessment and also indicated her belief

that federal and state government had not recognized the urgency of
the problem. She testified : s

Both state and federal government have got to face up to
the fact that most American people consider crime the num-
ber one problem. Domestic tranquility is as important as
national defense (page 23).

Ms. Reno favored the idea of increasing federal prosecutions against
career criminals. She noted that “career criminals * * * are basically
a federal problem in terms of their mobile, interstate nature. * * *?
(Page 22.) Ms. Reno stressed the high degree of mobility among
Americans generally and particularly among criminals. She said :

Street and violent crime is no longer just a state problem.
The career criminal that is created on the streets of New York
becomes our career criminal in prison (page 12).

Both Mr. Flanagan and Ms. Reno stress the need for adequate fed-
eral resources to support a significant number of career criminal pros-
ecutions under S. 1688. Indeed, Ms. Reno expressed the fear that with
the absolute discretion the bill gives to the Attorney General to decline
to prosecute in the face of a request from the state prosecutor, that there
was a danger that not enough prosecutions would be initiated by the
federal government under the bill. Both of them also expressed partic-
ular concern over the problem of inadequate confinement space in state
prisons. They indicated that financial support for expanding state
prison space was an urgent necessity. District Attorney Flanagan noted
that in many jurisdictions no new prisons had been built in several

decades, even though the prison population had increased by about a |

factor of two, as had the crime rate. ,
Both prosecutors stressed the importance of certainty of punish .

‘ment. Ms. Reno indicated that as younger offenders graduate to increa-

singly serious offenses, they generally receive neither effective
rehabilitative treatment nor adequate punishment, In short, they are
not, deterred but continue their criminal careers. District Attorney
Flanagan pointed to the lack of sufficient punishment as breeding a
contempt for the legal system on the part of career criminals. He put
it this way: : ,

_And that is why you get these individuals constantly rip-
ping off, ripping off, ripping off. And they know that the sys-
tem, as it presently is, 1s a joke. (Transcript, December 10,

- 1981, page 26.) ' v ‘

iy i
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The sense that deterrence was la,ckiﬁ was also conveyed by District
Attorney Cahalan. He testified : £ was yea oy Dastric

. The law-abiding have no confidence that the eriminal jus-
tice ?’stem will work and protect them. The lawless have
confidence that the criminal justice system will not work and
they will go unpunished. (Transcript, October 6, 1981,
page 18.) '

The psychological harm to the citizens from the epidemic of violent
crime was a point stressed by many of the prosecutors who testified.
Mr. Cahalan noted, “crime and the fear of crime are destroying the
quality of life all across American and crime knows no state bound-
aries * * *’ (page18). Mr. Cahalan also stressed the damaging effect
((m url:)laé% centers. He said, “crime is emptying our cities * * *”

page 18). ‘
. District Attorney Flanagan noted the irony that the citizens lived
in fear, not the career criminals. Mr. Flanagan testified :

Crime and the fear of crime affects every citizen of this
country everyday. Where else in a so-called, if you will excuse
the expression, “free soclety” must citizens literally barricade
themselves in their homes in fear of violent predators. If law
abiding citizens cannot walk the streets of their own neigh-
borhood in safety, if law abiding citizens are not safe within
1:311(1)3111'1_ gwn homes, we are not really a free society. Pages-

He continued,

fear of becoming a victim of violent crime is rapidly chans-
ing the lifestyle of Americans everywhere. Py s

Mr. Flanagan noted that the only one who did not live in fear was
the career criminal:

He walks the streets without fear * * * (page 11).

The big city prosecutors also agreed with the importance that S.
1688 places on the felonous use of firearms, The glso agreed thgt
the offenses of robbery and burglary, which the gill focuses on are
inherently the kind of offenses committed by people making a-career
of crime. As Mr. Cahalan testified, “Robbers and burglars are career

criminals.” (Transcript, October 26, 1981, page 82.) Regarding the

use of the firearm, it of course represents the ultimate threat to the life

of the innocent victim, In addition, however, it was seen as represent-
Ing a psychological threshold. The ‘proseel,xtors conveyed tllfe sense
that when a person has started to commit robberies and to use a fire-
arm, he is likely to be, for all practical purposes, rehabilitation,
Distriet Attorney Cahalan summarized it this way: “By the time
you get up to the peint when you can hold up someone, you have sort
of dedicated yourself to a life of crime” (page 32).

District .Attorney Edward Rendell of Philadelphia related the
~ effect on his own city of the nationwide crime epidemic. He testified

that in 1980 alone Philadelphia suffered a 22 percent increase in viclent
crime (Transcript, March 18, 1982, page 50). Ironically, despite this

very 'substantial increase in a single year, Philadelphia maintained
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its earlier ranking as the safest of 15 largest cities in the United States.
The crime rate in Philadelphia, despite its increase, still did not reach
the crime rate of the 14 other large cities. Nevertheless, the increase
was having a devastating effect on Philadelphia. District Attorney
Rendell testified about a study conducted by the First Pennsylvania
Bank and released in March 1982. The study reviewed the circum-
stances of business closings in the Philadelphia area and the reasons
which led to the closings. District Attorney Rendell testified, “The
major reason was fear of crime. Not wages, not taxes, but fear of
crime” (page 49). ‘

An example of the crimes causing to this devastation was provided
by District Attorney Rendell. On March 11, two masked bandits
entered a restaurant in the City Line section of Philadelphia, prior
to its opening for business late in the afternoon. The robbers herded
the four employees who wer present into the food freezer. The robbers
then ransacked the restaurant premises, in search of cash and
valuables. After they had finished their search, they opened the food
locker door and began to shoot at the four employees inside. Two were
killed. The other two escaped death only because the robbers guns
jammed. As the robbers were ﬂeein% the restaurant, 2 mailman entered
to deliver the afternoon mail. They shot and killed him too. As
District Attorney Rendell testified, the owner of the store, former
heavy-weight boxing champion Joe Frazier, immediately announced
it was closing permanently. ]

Another case involved a stabbing and rape of a young woman in an
alley by a defendant. He left her for dead in the alley, but, miracu-
lously, she survived. In the five years preceding the rape and attempted
murder, the accused had been convicted of voluntary manslaug‘hter
and three years later of robbery. As District Attorney Rendell

testified :

Because of sentence patterns that exist in the City of
Philadelphia for these two prior offenses, Mr. Washington
received a total of eight months in prison. Therefore, he was
free on the streets of Philadelphia on the night of February
16 to commit this very vicious and horrible assault. (Page 47)

Mr. Rendell testified that there is great disparity of sentencing pat-
terns between the state and federal judges in Philadelphia. He indi-
cated that federal judges were far more severe in the sentences they
impose for violent crime than their state counterparts. One category
of cases he described concerned firearm possession arrests. He testi-
fied, “In Philadelphia, we have someone who is in possession of a loaded
firearm, thus a violation of the firearms act, regardless of that person,
our judges will never give a jail sentence” (page 68). Mr. Rendell
noted that the possessicn of the firearm by someone with prior convie-
tions was a federal as well as a state crime. Consequently, he had
developed an arrangement with the United States Attorney in Phila-
delphia, whereby some of these cases would be sent to the federal
court for trial. Mr. Rendell noted that the same cases where the
state judges were giving probation, resulted in substantial jail sen-
tences when tried in the federal court. He reported that he had re-

ferred “twenty or thirty of our worst repeat offenders who are just
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charged with firearms vioiations . . . to the fedenz:,l court where they
are getting routinely one, two, three year sentences” page 68). ;

District Attorney Rendell endorsed S. 1688 primarily because o
the prospect of more adequate sentencing. District Attorney Rendell
noted that, “1688 focuses on the crucial prcblem, career criminals and
recidivism” (page 59). Therefore, for Mr. Rendeil “1688 is a good
proposal” (page 58). The reason he gave was as follows:

1688, if it is adopted * * * will allow us to take some of
our very, very bad criminals who we may not get adequate
sentencing on in the state court, and have them tried in the
federal court. * * * (Page 67)

In discussing the reasons for the disparity in sentencing between
state and fedé%al judges, District Attorney Rendell suggested that
the primary reason was that the selection process for federal judges,
“k * * produces a better caliber of federal judges who do sentence
more correctly, more strongly. * * * (page 67). Other reasons noted
by Mr. Rendell included : concern about the lack of prison space which
motivates some judges (page 65) ; political selection that yields judges
that are “inherent compromisers” (page 66) ; susceptibility to influence
by lawyer friends (page 73); personal temperment that makes it
traumatizing to send someone to jail for a long period of time (pages
78-74) ; and the fact that because of the volume of major v1’§>lent
offenses coming before them, many state judges become “innured” and
tend to treat robberies, for example, as not serious unless accompanied
by injury (page 74). :

THE SENTENCING PATTERN NATIONWIDE

The sentencing pattern nationwide on sentencing for robbery and
burglary are not available. Nor are precise ficures for time actually
served available. Of course, there is often a difference between a sen-
tence and time actually served because most criminals are paroled
well before the end of their sentence. However, there are some sources
of reliable statistics. The reports annd figures issued by these sources
indicate that the professional judgment of the District Attorneys who
testified before the Subcommittee are not merely aberrational or
anecdotal. )

The National Council on Crime and Delinauency collects data from
its Uniform Parole Reports project for the Bureau of Justice Statis-
tics, The data covers the total amount of time served, whether in coun-
ty jail or state prison prior to offender being paroled. Data was fur-
nished by the Council to the Subcommittes with a covering letter of
March 11, 1982. The data concerned those robbers and burglars who
entered parole in 1979. Unfortunately, the data does not represent
the situation in all states, as some states do not maintain the statistics
necessary to provide time served in both kinds of sentences. Neverthe-
less, the data does give a general picture. The data is as yet un-
published. | o | |

In assessing the data. it must be kept in mind that a great many
offenders are never apprehended; of those apprehended, many are
never indicated and of those indicted, many are either acquitted or re-
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leased on probation with no imposition of sentence of incarceration.
Accordingly, the figures described below, describe only the minority of
robbery and burglary arrestees: those sent to prison.

According to the Uniform Parole Reports, the average amount of
time actually served by persons convicted of robbery who were sent
to jail was 36 months. The figures regarding burglars are even more
startling. The median sentence served before release for burglars was
19 months.

The mandatory minimum sentence under S. 1688, of course, is fif-
teen years, a,ndtg. 1688 applies only to those persons who commit a
robbery who have two or more prior convictions for robhery or bur-
glary. While exactly comparable figures were not available from the
National Council on Crime and Delinquency, their figures did distin-

guish between those robbers who had frior convictions involving pris-

on commitments and with those who did not. The figures indicate that

the median sentence for those robbers with prior prison commitments
was 3.7 years. Accordingly, those with prior convictions, at least one
of which warranted imposition of a jail sentence, still served less than
four years in prison before being released. The time served by bur-
glars was considerably shorter. ‘The median sentence for those with
prior prison commitments was only a little bit over two years. '

Of course, the Council’s data includes instances in which robbers
served sentences in the range of ten to twenty years. However, the
total percentage of robbers who served five years or more was only
twenty percent. Only four percent of the burglars served five years
or more,

The above figures, of course, are not exactly comparable to the cate-
gory of offenders to which S. 1688 wonld apply. First, the robbery and
burglary cases included in the figures are not limited to those rob-
beries and burglaries involving firearms. Second, the information on
prior convictions does not indicate whether the convictions were for
robbery, or burglary, or some different kind of offense, Third, the data
does not distinguish between those with two or more prior convictions
and those with onlv one. Nevertheless. the figures give an overall sense
of the time served by these kinds of offenders.

Fortunately, the Committee was able to obtain some statistics that
are more exact. The Pennsylvania Commission on Sentencing made
available data which reflected sentences imposed by the court as op-
posed to time served prior to parole. Moreover, the data was able to
distinguish burglaries and robberies committed with a firearm as op-
posed ot those not involving a firearm. Finally, the data was sble to
1solate those with two or more prior robbery or burglary convictions.
The data was drawn entirely from sentences imposed in 1980 in 2,023
cases in 23 representative Pennsylvania counties. The data was for-
warded to the Committee by the commission with & covering letter
dated April 19, 1982,

For those offenders who committed robbery with a firearm and had
two prior robbery or burglary convictions, the average minimum time
of incarceration was 46.5 months. Thus, the category of offenders
would be eligible for relief on parole in less than four years, That fig-
ure is based on 189 cases. In all of the cases, a jail sentence was im-
posed. However, the average length of the sentence was rather short.
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For those offenders convicted and sentenced for burglary who had
two or more prior burglary or robbery convictions, the averame mini-
mum sentence was less than ten months. That figure was based on 400
cases. The commission’s statistics only included one case of burglary
with a firearm by an offender with two prior burglary or robbery con-
victions. That offender received a minimum sentence of nine months.
Accordingly, even those burglars with two or more prior convicticns
for robbery or burglary are eligible for relief on parole in well under
one year.

Sentencing guidelines are being recommended by the Pennsylvania
Commission on Sentencing which would result in a requirement of
minimum jail sentences for these categories that are four to eight
times longer.

POLLS—PEOPLE WANT TOUGHER SENTENCES

The perception of the public is similar to the opinions of the Dis-
trict Attorneys and the implications of the sentencing and parole
statistics. A Newday Poll published April 9, 1981 revealed that 80 ner-
cent of the sample of citizens from Nassau, Suffolk, and Queens coun-
ties in New York felt that .Judges in oeneral are too soft on convicted
criminals. A Los Angeles Times Poll of January 1981 also reflected
that 80 percent of those polled felt the courts do not deal harshly
enough with criminals. Lenient courts were cited as the second most
important cause for the increase in crime, followine unemployment in
a Newsweek Poll of March 23,1981. That nationwide poll revealed that
50 percent of the people interviewed have “not very much” confidence
in the courts to sentence and convict criminals. Indeed, 83 nercent felt
the courts have been too easy in dealing with criminals. The Gallup
Poll, published by Field Newspaper Syndicate in April 1981 revealed
that lenient courts ranked second behind economic factors among the
most important causes of the increase in crime.

Public support for longer sentences as a method of crime control
was very high. The CBS News/New York Times Poll of 1981 revealed
that punishment was viewed as the best method for contrelling crime.
Public opinion also showed some sophistication in suggestine that
very long sentences should be immosed for the relatively small per-
centage of ‘criminals who committed very serious crimes involving
firmarms. For example, the Newsweek Poll of March 23, 1981 revealed
that in cases in which the criminal carries a gun, and commits an
offense (excluding murder) 15 nercent of the people felt that that
offender should be sentenced to life. The majority felt that five to ten
years should be added to the sentence for the underlying crime because
of the use of the firearm. ,

LONGER SENTENCES FOR CAREER OFFENDERS

The conclusion that concentrated attention and very long sentences
are required in the interest of public safety for those armed repeat
offenders who continue to commit serious offenses like robbery is
widely shared. It is shared not only among prosecutors such as those
big city prosecutors who testified before the Subcommittee, but also
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MANDATORY MINIMUM SENTENCE

The mandatory minimum sentence included in S. 1688 is also consist-
ent with the recommendations of the Violent Crime Task Force. The
Task Force suggested that the Attorney Generals support legislation
for increased imprisonment for use of a firearm to commit felonies.

The movement toward mandatory minimum sentence for violent
offenses and/or those involving firearms has taken place in a broader
context of increased sentences for serious offenses and more determi-
nant sentences. Assistant Attorney General Jensen described the his-
torical development as follows:

I think you are dealing with a long term kind of develop-
ment of sentencing practices and the career criminal program
itself fits into what I see as a long term kind of development
to move away from the so-called indeterminant sentence to
determinant sentence structures dealing with specific kinds of
conduct. - : o

If you go back into the pattern suggested before, you might
find a career criminal where all of the offenses were absorbed
into one kind of sentence, where it was an indeterminant base
and that would be something controlled by another govern-
mental authority, rather than the court structure itself.

What you have seen paralleling the notion of career crim-
inals is also a notion that given conduct requires a given sen-
tence and that you are now moving into an area where ade-
quate sentences are being imposed on career criminals as a
result of that kind of conceptual shift. (Transeript, Octo-
ber 26, 1981, pages 11-12).

The proposed new federal criminal code (S. 1630) contains a pro-
vision requiring the mandatory minimurn sentence of two years for any
federal felony committed with a firearm. As per the recommendation
of his Violent Crime Task Force, Attorney General Smith has sup-
ported this provision specifically. The code also contains, and the At-
torney General has also explicitly supported, the notion of determi-
nant sentences. The code vastly changes the federal law of sentencing.
While there are changes in many different aspects, the primary change
is to eliminate early release on parole. Under the code a convicted
defendant would have to actually serve the sentence imposed by the
court. While a certain amount of time might be credited for good
behavior in prison pursuant to statutory provisions, the offender could
not be released early. If he were sentenced to ten years, he would have
to;serve the full sentence for violent crimes. The code required that a

commission established recommended ranges for sentences for various

offenses and directs the commission to assure “a substantial period of
imprisonment for major and violent cffenders.” The code also contem-
plates that prior convictions will be a major factor leading to longer
sentencing ranges for all tvpes of crime. Certainly the notion of limit-

ing judicial discretion so that a sentence would ordinarily fall within

a certain range hasbroad support.
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THE DETERRENT EFFECT OF 8. 1688

The theory behind determinant ing i
. - ] sentencing is that certai -
géllntl:eng }cs as 1mportant as sufficiency of plgishment. Bogiltgrg fespgélri-
0 deterrence in this regard, the following exchange occurred »

Senator Sprcrer. If one or two i
] ER. cases were picked b i-
Zafflg.g cS(:lli)I;ielst_ml f;lifty communities, T thigk it miglfto c})'fa%e
comm?,mity. antial deterrent and therapeutic effect on the
Mr. Jexsen. T agree with you, Mr. Chairman. (Page 29)

In testimony later the'same da

Int y lat same day (March 18,1982), David
g;iggﬁglAﬁggzii{ fttLomSVﬂlze&, Kentucky and tlzén -Prtasi‘ggrllrtlzsg??fé

orneys Association, was asked about hi
assessment of the deterrent effect on career criminale ven 3 Tomiced
number of federal prosecutions under S fg 5. Tho Folmes osimited
S, 1688,

occurred between Senator Specter and Mr. Arn?;lzf'oflfgu:o "ing exchange

Senator Sprcrer. Would i
: CTER. L you agree with Lowe ’
telstlmony that if 1688 were passed,gand the coordilfiil:igg(lzso?n?
:}e ds worked out a select number of cases which mioht go to the
te eral prosecutors with the concurrence of the local prosecu-
or, that would have a deterrent effect on the career type crimi-

nal * * *9 For exa J ied in th
ot mple, have the cases tried in the federal

Mr. ArMsTRONG. Absolutely. (Pages 87-88)

The concept of deterrence is cent ili

oy C ! ral to the utility of S, -
i?fﬁfmg ton the bill, Assistant Attorney General}:]'ensenlgiié({nigogils
T *ai‘:’g;{eltm% pﬁfil 5) tthattlt f‘fmi ‘the Department’s view that the

) ) oSt cost-effective means of makin 1
]‘;]Iiln‘ggllﬁits(:;{ggg;ﬁIfelvgent on tqtr}xlote that the bill with itsgn?;nldn;g:r(:t
1 [ years with no parole and no probati
In effective removal of the offender fr 1 probalion results
do no further baoa: M e I Irom circumnstances in which he can
. . sen noted, “the incapacitati £
small number of recidivist robbers and b Pould a0 €veD 2
s ] oL lars would hav -

munities millions of dollars.” (Staten 11:1 i i t
Mr. Jensen stressed that for the £ 1enbpao'e o.) A the same time,
5 A le Future th ic di
tress in the country and the Pressuroreiee'a ' )1 feooonomic dis-

’ A t increased federal i~
tures would limit the number of re %alg}s eral expendi
the federal courts uhder S. 1688 %osecu ons that could be brought in

ral . . Yet, because of the det

even 3 limited L et, S eterrent effect of
at low cost., number of prosecutions, the bill would have high impact

Mr. Jensen also agreed with Senator Spgc‘ter"s suggestion of specific

_deterrence against firearms use, The following exchange occurred :

Senator SprcTEr, * * * And there i i i

, ) . . e 18, I think subst -
teyre_nce, because my experience has s,hown that ti:slét?é}rg:r
gzlcr;lélgglti 2re Ver%r thgulg?tful, that they do not carry weapons

y are teariul trequently of using the we in th
course of the robbery or a bur lar ich o bt & st
de%xljee murﬁer charge. glary, which may result in a first
ey make that calculation with care and ih

much more worried about fon in 4 foderal eard be
in many state poea? a prosecution in g federaflcourt than

Mr. JenseN. T agree with you. (Page 39)




TMPACT OF S. 1688 ON STATE COURT SEN_TENCING

ilabili tion in the federal
- Itis spected that the availability of prosecutic ! '
' coit'tl i}ai;od?ss%ade state judges who ma:ygoe &o déspozsgofg)él; llénggscg;g_
‘ i 1 ers
excessively lenient sentences on the reple;, 0 l?iqe oS 0 O ould be
ered by S. 1688, The state judges would rea. that the e ould
| the federal court for prosecution. SUCH & LEATS
Efe%lréiﬁ?;ggggroon :tate court and potentially even on the individual state

=6 who otherwise would have tried the case. Accordingly, it 1s

g;%gcted that the mere possibility of referral for federal prosecution

ial 1 ! tterns of some o
substantial impact on the sentencing patto
gﬁglgluggg ?n those jurisdictions where lenient sentencing has been a

problem. ‘Accordingly by, improved handling of cases of armed robbery

and burglary by career oriminals does not depend on a large number of

1 i ionificant 1m-
being shifted to the federal court. Signl
%ﬁ%};e%gfx%cglggrnsveﬂ oceur simply because of the possibility of such.a

Shaf‘%e psychological impact on Stfite judges:ﬁiatg %)z'l?:lelcgtflggrs% z;?l(él (z;ll,:(;
: ‘ens sel arising from the possibility oi tras

ft)(r>l t(lileetggdgr;?ﬁ;rt admi’f?tedly, is speculative. Tt would f%een%, %i)wzfcrggé
that the possibility would tend to increase the desire of the

prosecutor and the state court judge as a matter of personal and pro-

i i ‘ indivi aces were handled with great
fessional pride to assure that individual cases W &

1 ; iv 1 ison terms.
:+:on and that serious offenders receiv ed lengthy pri
%zllz)ee%(l)tlc%nof this psychological fac(itor, ;a.lthmﬁ,zh }mp'ossggll: ;g ;ge;lsltlﬁ:
reci ifficu redict generally, is views _
e e A owhich o 1151 bo at work in the state courts if
most important forces which would be a oLl I e o unjust
ore enacted. The ultimate effect would be to ge unjust
IS)lelz:5 %iggams and encourage lengthy sentences for those career crim
inals jcted after trial. K | )
1n?lli§o;1£0tf on the actions of defens? counsel aﬁ'e still 121??19@(?&%
i ', tha : ea
to measure. It is expected, however, that generally sp g It N
i fense counsel from insisting on plea agreeme g
ey iient sentences. The individual defense attorney woul

/ 1 » le . . » ‘1
izé:cxll‘gzetﬁat if he refused to reconimendta gtculty ptlﬁattt(:)llénlse ;:};1)?1111:(;
( i * i ence, that- g se
except in exchange for an unduly lenien s;n nce, that e o Faderal
the prosecutor might simply be to transter the ¢ .
g(fnfr};? \?Vith 1688, the defense attorney might be more cautious pllqndr}o:
Certainly, it would not take very many transfers in a given ]U{ls -191
'~ tion »befor,e the word would circulate around the defense bar, both paic

and appointed, of the possibility of transfer of individual robbery and
burglary casesto the federal courts.
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downgraded to assault and battery or larceny or some such charge.
Even where the downgraded: charge is still within the same category
of crime, such as theft, the fact that the conviction is only for a mis-
demeanor is important. v

S. 1688 is expected to discourage plea bargaining which distorts the
nature of the charge or the severity of the possible sanctions. Prose-
cutors would realize that a second robbery, for example, if down-
graded to a misdemeancr, would mean that when the defendant com-
mits a third robberv in the future, he would not be eligible for prose-
cution under 1688. The prosecutor, accordingly, might insist strongly
on a felony disposition of the second robbery charge. v

8. 1688 PROHIBITS PROBATION AND SUSPENSION OF SENTENCES

Under S. 1688, a career criminal has much more to fear than simply
the mandatory minimum sentence of 15 years to life. He and his at-
torney will know that the sentence imposed will actually have to be
served in full. In contrast to a state judicial system in which chances
of probation are often fairly good even for a defendant with prior
convictions, under S. 1688 probation is totally prohibited. Similarly,
defendants in the state systems often secure early release on parole
after serving only a small fraction of their full sentence. It is often
forgotten that in a criminal case, the result—the “judgement of the
court”—is the sentence. Moreover, the actual sentence under the law
is the maximum sentence imposed by the court. Thus, if a sentence
of two to ten years is imposed on a person convicted of armed robbery,
the legal sentence is ten years. Yet, in many state systems the convict
is eligible for release upon the expiration of two years or, with time
off for good behavior, perhaps even less than two years. More im-
portantly, such a defendant stands a geod chance of actually being
paroled at that early date. . :

The practical effect of the parole system as administered in many
states include: release of recidivists who quickly resume a life of
serious criminal activity, destruction of deterrences to other potential

major violators, and demoralization of law enforcement officers and

the general public. Much crime is committed by persons who have

“been convicted after a due process trial senterced, and then reelased

on parole after serving only a small fraction of the sentence. Precise
statistics are not readily available. Often, recidivism by parolees is
recorded jointly with recidivism by probationers and sometimes also
recidivism by persons released on bail awaiting ¢rial. What is plain is
that about half the serious crime in America is committed by persons
who at the time of the offense were on “conditional release” in one of
these three forms. ' )
Another form of reducing sentences involves imposing a sentence
and then suspending execution of much or all of it. This practice is
common in some state courts. Following a verdict of guilty in a bur-
glary case, for examnle, the court might say: “I sentence you to five
vears imprisonment but suspend all but six months of the sentence.”
The apnearance of snch a sentence is that substantial sanction was
imposed on the defendant. Certainly, five years is a substantial sen-
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FEDERAL COURTS PR{CEED MORE EXPEDITIOUSLY

Although the provisions of S. 1688 designed to assure sufficient sen-
tences are the most obvious ones, there are many subtler advantages to
the federal prosecution which the bill would make possible for appro-
priate cases. In an earlier section, it has been noted that case dockets in
many federal courts are far less crowded than in the state court in the
same jurisdiction. Consequently, federal trials on the average are three
or four times faster than state trials for comparable felonies. Certainly,
longer, more certain and sufficient sentences are of overwhelming im-
portance. But so are faster trials, because they more speedily remove
dangerous offenders from society. There is a significant number of cases
which in the crowded and inefficient systems in some state courts may
not result in a defendant’s conviction, whereas the same defendant
would be convicted in federal court. The difference is simply in the
rigor with which federal courts are administered.

President Reagan was certainly correct when on September 28, 1981
he told the Imternational Association of Chiefs of Police at their
annual meeting in New {Jrleans:

There has been a breakdown in the criminal justice system
in America. |

What many concerned citizens and interested public officials do not
recognize, however, is that this breakdown has occurred not in the
federal courts, but in the trial courts at the county level of state gov-
ernments. In many states criminal case backlogs have been growing
steadily for more than a decade. By contrast, in many federal jurisdic-
tions the backlog and attendant trial delays has been sharply reduced
in recent years. The greater speed in the federal court has a number of
origins. First, the number of federal trial judges has been greatly in-
creased in recent years. Second, by enacting the Speedy Trial Act,
with its sanction of dismissal in the event of undue delay, Congress
put substantial pressure on the federal courts to operate with great
efficiency. With very few exceptions the time limits established by the
Speedy Trial Act have been met. Moreover, successively shorter time
limits applied as the implementation of the act continued, and the

federal courts accommodated themselves trying criminal cases in in-

creasingly shorter time frames.

Because the federal courts are not burdened with a backlog of un-
tried cases, a newly indicted case is routinely scheduled for trial at a
very early date. Usually the trial is held when first scheduled. Not only
does that in fact normally occur, but that is the expectation of all con-
cerned: the judge, the prosecutor, the defense attorney and the wit-
nesses. Accordingly, the attorneys know that they have to be prepared
to be in trial on the assigned date. The witnesses know that they have to

be there, that they will not be excused for non-attendance but at the
same time that they will not be needlessly losing time from their jobs,
their families or their personal pursuits. : : ‘ |

2 .

FEDERAL COU,RTS HAVE INDIVIDUAL JUDGE CALENDARS

Not only is the case assigned for trial within a matter of weeks of
the indictment being issued, but immediately upon issuance of the
indictment, supervision of the case ordinarily is assigned to a specific
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judge. That case then remains the respcnsibilit{r1 of that judge until it
is completed. Accordingly, from the moment the case enters the fed-
eral court, it is under the supervision of a particular judge who knows
that he will have that caée until it is fully disposed of. There is a sub-
stantial incentive for that judge to actively supervise the case in order
to prevent undue delays. As a routine practice, federal judges conduct
pretrial conferences well in advance of the trial date, These confer-
ences address and resolve any problems that if unattended might com-
plicate, lengthen, or delay the trial. This system, known as the “indi-
vidual judge calendar”, works extremely well. : '
Because of the federal court practice of actively supervising cases
hetween trial dates, it is only natural for that same strong judicial
hand to be seen on the day that the trial is scheduled to begin. Conse-
quently, granting of requests for continuances are rare. Moreover, they
aré only granted for good cause shown by the requesting party. Finally,
even if a continuance is granted, ordinarily it is for very short inter-
vals such as a week or two. The psychological motivation for the fed-
eral judge to supervise the case with a very strong hand is high, for he
only complicates his own docket problems if he allows a. case to be un-
necessarily delayed. The psychological effect of a single judge calendar
on a defendant and his attorney 1s even greater. They know that the
same judge will preside over the case no matter when it is brought to
trial. They know that whatever the sentencing policies of that judge

- may be they cannot be circumvented. Consequently, the incentive to try

to delay the case in the hope of getting a more lenient sentence is en-
tirely removed. Moreover, the extent of discipline imposed on attorneys
for both sides by federal judges is ordinarily quite high. For example,
attorneys are required to be present when their cases are listed for trial
or judicial proceedings. Excuses are simply not accepted. If an attorney.
absolutely cannot-avoid-being absent, he is required to advise the court
well in advance of the scheduled date and obtain permission of the court

not to appear.
STATE COURTS PERMIT REPEATED TRAIL DELAYS

The contrast between the praectices, described above, in federal
courts and the practices in many state courts, particularly those in
major cities, is very extreme. In many state eourts, the career criminal
has a fair chance to “beat the system”. First, because of the enormous
volume of cases compared with the limited number that can be proc-
essed, a great many cases in which arrests are made and legally suffi-
cient proof exists to warrant a conviction are nevertheless not indicted.
Thus the first advantage for a defendant in the state court is that he
may not be indicated at all. In the federal court, however, the prose-
cutor is not inhibited by a court backlog from indicting any case where
the crime is significant and the evidence is sufficient. o

When an indictment is issued by the grand jury, in many ‘state
courts it is not scheduled for trial for a substantial period. It is not
uncommon for the interval between indictment and the trial date to be
several months. This is because the court is facing a huge backlog of

older cases and is seeking to dispose of the older cases before the newer

ones. —
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avoid trial. <7 COURTS PERMIT -JUDGE-SHOPPING -
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_Generally speaking, defense attorneys feel that delay increases the
chances of acquittal and of more lenient sentence. By no means, how-
ever, are all continuances a result of trial avoidance devices resorted
to by defense attorneys. For example; in many cities, the volume of
cases listed for trial on a given date is so great that police witnesses
may be scheduled to appear in zumerous trials in different courtrooms
on the same date. Accordingly, when the officer’s case is called for trial
in one courtroom, he may be actually on the stand in a different court-
room testifying in another case. Often the result is that the first case
will siraply be continued, because when it was called, the police wit-
ness was not present.

Another example in some state courts concerns juries. Rather than
hold panels of potential jurors late in the day, officials will dismiss
them until the next day if they appear not to be needed in the early or
middle part of the afternoon. Consequently, the defendant may be hble
to get his trial continued if it happens to be called at that hour ixi the
day. If he demands a jury trial, even if the judge is willing to begin
one at this point, the jury panelists may no longer be available. Since
a-large number of cases are listed for the following day, thers is a

strong disincentive to simply continue the case overnight to await the
return of the panel of jurors.

- In these and various other ways, even major felony trials iy, many
state courts are continued repeatedly. Consequently, the trials fre-
quently do not begin until eight, ten or twelve months after the indict-
ment. The passage of this great period of time often gives the defend-
ant an unwarranted advantage and may result in his acquittal, whereas
the same case, on the strength of the evidence as it existed shortly after
indictment, would have resulted in conviction had the trial been held
promptly.

HIGH VOLUME OF CASES INCREASES STATE PLEA BARGAINING

Beyond the problems resulting in undue delay of individual cases,

many state courts face a broader problem which has to do'with the total
volume of cases before them and the extent of the backlog of older
cases. This situation sometimes creates the possibility for what might
be considered a form of “blackmail”. That is, the volume of cases, even
major cases, is far too great for all of them to be disposed of through
jury trials. Accordingly, great pressure is felt by trial judges in such
jurisdictions to actively encourage guilty pleas. In some cities 80 or 90
percent of the cases are disposed of by guilty pleas./

Where guilty pleas are not possible, judges seek to encourage defense
wailvers of the right to jury trial since bench trials consume only a frac-
tion of the time as jury trials. Indeed, merely choosing the jury fre-
quently takes between several days and several weeks. Once underway,-
a jury trial progresses far more slowly than a berich trial. -
_ In such circumstances, the judges know that they will not suceeed in
inducing guilty pleas or jury trial waivers withott offering a substéin-
tial inducement. The inducement that the defendaint wants ocbviously, is
a “break” on sentencing. He may hold out for propationary sentenci\flg
or in more serious cases, may agree only to a misdefneanor sentence (oie

year or less maximum sentence). The communicati‘ions that are impiied
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if not expressed are plainly of bargaining nature. The judge is eager
to dispose of as many cases on his list as he can. The defendants and
their attorneys know this and try to take ad¥antage of it by getting a
more favorable sentence than they could possibly expect if the judge
had only one case before him that day which he could try before a
jury without difficulty.

chordingly, after discussion between the prosecutor and the defense
attorneys, the defense may offer to plead guilty if the prosecution and
the court will agree that the sentence will not exceed, for example, six
months, In a certain sense, the defense has the upper hand in this cir-
cumstance because the defense’s right to plead not guilty and/or to
demand a jury trial are absolute rights protected by the Constitution
and all of the fundamental guarantees in our legal system. Since the
judge knows this, he may feel induced to accept such a plea bargaining
arrangement even if he feels that a sentence of six months is far below
an appropriate sentence, given the facts of the crime and the record of
the defendant. He knows that the defendant can demand a jury trial
if he does not agree with the proposed sentence. The jury trial that
would result, would consume between several days and several weeks in
an ordinary case. By contrast, disposing of the case by guilty plea
would take only a fraction of an hour. With such a great saving in
scarce courtroom time, the pressure is strong on the judge to agree to an
insufficient sentence. ’

Other factors may also affect the judge’s thinking. When he has a
list of perhaps a dozen cases before him one day and all the witnesses
are present in the courtroom, he knows that if he refuses a plea bar-
gaining arrangement in case number one and case number one results
in a jury trial, it will take the balance of the day in all likelihood, all
the other cases will have to be continued, and the witnesses will have
come to the courthouse in vain. Since many of these witnesses are police
officers, the judges are also concerned about the effect of keeping police
witnesses sitting in a courtroom all day when they should be out on
_the street patroling, investigating, or otherwise engaged in important
" Jaw enforcement duties.

CONTINUANCES INCREASE THE CHANCES OF RECIDIVISM

Of course, all the causes that contribute toward repeated continu-
ances do more than increase the chance of an acquittal or a lenient
sentence. They also increase the chance of another crime being com-
mitted by a defendant who has been released on bail. Obviously with
each continuance, the defendant obtains another few months on the
street. Often he will commit more crimes during this period, some-
times simply because it is his chosen career and other times in order to
secure funds to pay his attorney.

With the possibilities of judge shopping in the federal court totally
precluded, and the chances of delaying the trial being severely reduced,
prosecution in the federal as opposed to the state court usually mean:
(1) a much earlier trial; (2) a high chance of conviction; and (8) less
risk of further felonies being committed prior to conclusion of frial;
and (4) a more appropriate sentence. - : .

The knowledge on the part of the defendants and their attorneys
that a given armed robbery or burglary case-involving s recidivist,
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it

i ma1l” described above.

5 Accordingly, just the possibility of federal prosecution may have

a very substanti . : . ;
’ the sf‘i;te c:ou::'i‘,ls.la1 effect on 1mproV.1ng the handling of these cases in

; COMMERCE CLAUSE PROVIDES THE CONSTITUTIONAL BASIS

The constitutionality of S. 1688 h N i

| he . as been carefully rev

:i addltlloﬁgo lawyers from the Subcommittee, lawyers fgr thel%vg;%rgslf

. ilIona o Searcl,l Service, the Department of Justice, and the White

;4 ! 3liseth ounsel’s Office, have also researched the issue. Each review

; | t}e1 d ?;her% si@aén"i(;tgﬁenclumgn: Tl%e ézommerce clause is sufficiently broad
116 question of Congress’ authority to enact 1

Statute concerning armed robberies and b iob becauss of ther

_ , burglaries b i
| aggregate effect on interstate commerce, In gilis prepz(izlcllsestgfefrlll:ﬁ

for the Subcomittee’ . , )
General Jen‘;‘;ﬁ“;’;fg:s hearing on March 18, 1982, Assistant Attorney

¢ It is the Department’s view that S. 1688
It i . wo -
». tg;tltutlonal muster. Under the commerce clause, lggngi:Zscﬁ:s
thetpovs(ep to‘regulgte even purely intrastate activity, where
hat activity ‘combined with like conduct by others si;nilarl
Situated, affects commerce among the states, . . .’ (See e gy
Lo

National Lea, it -
page 8) League of Uities v. Usery, 496 U.S, 833, 840 (1976) :

THE FEDERAL FIREARMS LAW

Mr. Jensen noted that the co i
. urts have uniforml istal
gl;g;lglzr'll:y %f gqngress to regulate intrastate transagt’;iggitzilllllxlrz(}vitl}llge
that thes'e(inigasétagé%‘gﬁssaizi%);%%'g\' 11119 Su%)hr requiciie s concluded
ate : 3 1d have the requisit 1 -
state commerce. (Sce Huddleston, v. United /gtat;s? szl%ctg%mgiz

(1974) ) Mr. Jensen further cited the fed imi
prohibits conviaty oo e federal crgmnal statute which
App. $1202). Mr. Jenson stated P08 firearms. (See 18 U.S.C.

Moreover, the cases that hav 1

e dealt with the pow Jon-
L ,g;Ielirsl Clixggerf gle cm;gmerce clause to enact statutgs piglfif)i(gior?o
| elons from possessing fi ' mi-
5 formly upheld such a p,ov?er ( pa.geg3) .rearms - have uni-

, What S. 1688 does is to ext i
: . 1688 end federal
{ felpmous use of the firearm, which is alreadcm
lation for the convict to possess. A
r under the commerce clause is no b
the existing firearms laws. That is

minal penalties to the
: a Tederal criminal vio-
ccordingly, the exercise of power
roader under S. 1688 than under

! ; earr ‘ every case to whi
apply, already involves the federal.z:rime};f illegal vgl;;ggss?iglslsog?iﬁ?

L arms. Since 1688 requires that the defendant have two or more prior

O
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is subject to being transferred to the federal court for tri i

strgngthen the capacity of the state prosecutors and judges i?c{’clllll;t%;}ﬁ
undue delays in the state court. Similarly, the certainty of a sentence
11t1 the federal court of at least 15 years, may strengthen the resolve of
] sfate court judges to impose sentences appropriate in light of the facts
,,, of the crime and the record of the defendant, and to resist the “black-




O P oo

50

convictions for burglary or robbery, he is:ineligible under federal law

‘'to even possess.the firearm, For the defendant to use the firearm to

commit further offense simply makes federal regulation of this activity
all the more necessary. As Assistant Attorney General Jensen noted,

‘“the rationale supporting these firearms statutes applies equally to
‘the use of a firearm in the commission of an offense as addressed by

this bill” (page 3).
FEDERAL CRIMINAL STATUTES ANALOGOUS TO 8. 1688

There are numerous federal criminal statutes which are analagous
to S. 1688. The federal bank robbery statute, the Racketeer Influenced

- and Corrupt Organization Act, the Hobbes Act, and the Controiled
_ Substances Act of 1970, are all examples of Congress exercising its
- broad powers under the commerce clause to punish activity which is
* largely “intrastate in character, but which also affects interstate
* commerce.

A more pertinent example is the loan-sharking statute. The Federal

. Anti-Loan Sharking Law, 18 U.S.C. s 891-96 prohibits “any exten-

sion of credit with respect to which it is understanding of the creditor

~ and the debtor at the time it is made that delay in making repayment

... could result in the nse of violence or other criminal means to cause

" harnr to the person, reputation, or property of any person.” Nowhere

does the statute require that the transaction directly involve interstate
" commerce, Or persons, or organizations, which have an effect on inter-
. state commerce. Therefore, the statute could apply to transactions of

a purely intrastate character.

PEREZ V. UNITED STATES UPHELD THE LOAN SHARKING STATUTE

The Supreme Court of the United States reviewed precisely this is-
sue in Perez v. United States, 402 U.S. 146 (1971). The court agreed
that the particular transaction presented by the Perez case was purely

‘intrastate, but nevertheless sustained the constitutionality of the stat-

ute and its in that eircumstance. The court indicated that Congress
may regulate activities in any of the three following circumstances

- pursuant to its powers under the commerce clause:

(1) The criminal transaction uses the instrumentalities of inter-
state commerce; '

(2) It uses or is in interstate commerce; or

(8) It affects interstate commerce.

The court further reasoned, that where the activity is one “affecting”
interstate commerce, the question for judicial review is simply whether
the regulated activity falls within a class that Congress could legiti-
mately conclude to have an effect on interstate commerce. Accord-
ingly, there was no requirement.that the individual transaction be
specificglly shown to affect intertsate commerce. It would be sufficient
if t};%a ¢lass of activities into which that transaction falls have such
an effect.

Moreover, the court indicated that in defining these classes of ac-
tivity that it seeks to regulate, Congress must be allowed considerable
leeway. If the class included -activity affecting interstate commerce,
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the courts will look no further to examine whether the individual
transaction itself had such an effect.

Even more clearly than the loan sharking transaction analyzed in
Perez, the commission of repeated robberies and burglaries involving
firearms plainly is a class of activities that Congress could reasonably
conclude “affects” interstate commerce because :

(1) Robberies and burglaries of stores and commercial estab-
lishments directly interfere with interstate commerce by increas-
ing the cost of operating businesses. ' '

2; Robberies and burglaries deter and interfere with travel.

3) Robberies and burglaries funnel stolen goods into.inter-
state fencing operations, and often the offenders themselves travel
in interstate commerce in committing the offenses. ,

(4) Robberies and burglaries are often motivated by addiction
to heroin or other illegal drugs shipped in interstate or foreign
commerce, purchased in violation of federal laws and marketed
by organized crime groups, on an international, national, and in-
terstate basis.

(5) Firearms used in such robberies and burglaries have almost
invariably either been shipped in interstate commerce or assem-
bled from components which were shipped in interstate commerce.

The nexus to interstate commerce in the case of a typical loan shark
transaction is far weaker. Regarding loan sharking, their is neither
the requirement nor the expectation that the offender will have crossed
state lines in the commission of the offense, used instrumentalities of
interstate commerce, distributed the proceeds.of his criminality in in-
terstate commerce or used a firearm, - S

THE LOAN SHARKING STATUTE NOT LIMITED TO ORGANIZED CRIME

The legislative history of the loan sharking statute clearly reflects
that it was intended primarily to combat a principal means whereby
the Mafia financed its criminal activities. However, the act itself does
not contain any requirement that the particular loan sharking trans-
action prosecuted thereunder, involve persons affiliated with an orga-
nized crime group. In effect, the courts have found that since much
loan sharking appears to be connected with organized crime operations,
Congess could reasonably utilize its power under the commerce clause
to make all loan sharking transactions a federal crime, including loan
sharking transactions that had utterly no connection with organized
crime.

Indeed, the courts have specifically held that organized crime in-
volvement is not a necessary element of the crime of engaging in ex-
tortionate credit transactions (See U.S. v. Cheiman, 578 F.2d 160 (6th
Cir., 1978), cert. den. Sup. Ct. 834). Moreover, in the Perez case the

“court adopted without question and affirmed as sufficient the Congres-

sional finding that: “Even where extortionate credit transactions are
purely intrastate in character, they nevertheless directly affect inter-
state and foreign commerce (Congressional finding and declaration of

purpose in Public Law 90-321, § 201, 82 Statutes 159 (1968)).” (402
U.S. 147, Note 1.) 7 | ’ - (1965)) , (
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POSSESSION OF A FIREARM LINKED TO INTERSTATE COMMERCE

Similar reasoning is seen in the cases upholding the Firearms Act.
For example, in Stevens v. United States, 440 F.2d 144 (6th Cir., 1971),
the court upheld the constitutionality of the Firearms Act (18 U.S.C.
App. 1202(a), 1970). In fact, the stated connection between interstate
commerce and the possession of a firearm by a person who had been
convicted of a felony was that many offenses such as bank robberies
impaired interstate commerce, that criminal offenses in general were
harmful to business, and that less business was conducted in areas
where crime was prevalent. The court noted that in many such crimes,
firearms were used, frequently by persons with prior felony convic-
tions. Accordingly, the court concluded that it was a constitutionally
acceptable means of protecting interstate commerce against the ad-
verse effects of such criminal activity to prohibit convicted persons
having firearms. The court simply asserted: “There can be no doubt
that the possession of firearms by convicted felons is a threat to inter-
state commerce” (9440 Fed. 2d at 151-52).

ROBBERIES AND BURGLARIES AFFECT INTERSTATE COMMERCE

Some circuit courts have opined that even in the absence of a firearm,
the commission of rgbberies and burglaries have sufficient effect on
interstate commerce in the aggregate, even if not in the individual case,
that the effect warrants federal jurisdiction. Thus, in the United States
v. Synnes, 438 F. 2d 764 (8th Cir., 1971), the court specifically noted
that robbery and burglary, generically, have a significant impact on
interstate commerce (Id. at 768). The court indicated that even crimes
against the person that do not have a monetary or property conse-
quence, might still have a sufficient effect on interstate commerce. With
regard to crimes such as larceny or auto theft which do have an eco-
nomic aspect, the effect is clear. While the Synnes case was vacated on
other grounds (404 U.S. 1009 (1972 )&, the 8th Circuit viewed the effect

- on interstate commerce of firearms offenses as “self evident” (438 F. 2d
at 768). In fact, at least one commentator has suggested that the com-
merce clause is so broad that Congress if it wanted to could eriminalize
virtually all property erimes. In “The Commerce Clause Revisited—
the Federalization of Interstate Commerce”, 15 Arizona Law Review,
271 (1978), Professor Robert L. Stern noted that, as in the Perez case,
on loan sharking, for in any other crimes “probable proof would often
make it difficalt to differentiate those offenses (property crimes) which
affected commerce from those which did not. ...” (Id. at 283). There-
fore, Congress could create a broad category of offenses because many
cases which would fall therein would affect interstate commerce.

MANDATORY SENTENCE NOT UNCONSTITUTIONAL

A constitutional issue might also be raised with regard to the man-
datory penalty provision of S, 1688. Using prior state convictions to
enhance federal sentencing has ample precedent and is clearly consti-
tutional. For example, in the Dangerous Special Drug Offenders sen-
tencing statute, 21 U.S.C. § 849, enhanced sentencing is permitted for
persons found to have been previously convicted in.state or federal
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court for two or more drug traffickin i
Y » cking offenses. This stat
u nl;e;(lg% f@%ﬁﬁi t%?' argument that it violates the double j eop%t:d};ﬁilf:;
85% Glosy e verra, 297 F. 2d 581 (2d Cir., 1961), cert. den. 369 U.S.
or does the possibility of a life sentence f. i
or a third oz
Slllllr')%lea;gye' 81(‘) ggkgggngresenﬁ almgy constitutional inﬁrmityC:EIsrlll(i)es:(%ug}?g
] ) iLly upheld a state recidivist statute that i
a life sentence following a third felonv in the f p gua mrequlred
in that case imposing a life sentence £ Y- thres lavesmion 1o gument that
: S or three larcenies involvi
of only slightly more than $200 violazgd th itutional probibiem
szxéggmlst cruel and unusual punishment (Rm??tg?gﬂgrﬁ%bmﬁ%l
268 h(e %84:) ). g>1m1lariir, the Continuing Criminal Enterprise’provisi.on'
{ rug Control Act (21 U.S.C. 848) applies to multiple state con-

tion 848 also provides the precedent for the propriety (:)Oi? lﬁﬁ?ﬁgga E;gec:

[ - O i
Xlli?il:sti)fé ;f sta:iéetﬁr ifﬁderal 1faW as well as Frovi ‘ilfgl?f?:eﬁggggg ?;e;n
S¢ o1 the threat of still further felonies. Finally. th ial
Dangerous Offender provision of Title 18 likewise pem?i’ts :n%ﬁ?e%

b
3 S g

EXERCISING POWERS UNDER COMMERCE CLAUSE—-THREE THEORTES——
FIREARMS: A BURDEN TO INTERSTATE COMMERCE

With regard to exercising i
. ercising 1ts powers under the comme
l(}onglggss has three distinct and individually sufficient thrgc?;icees %{?ﬁ%
aOW.] irst, the possession and felonious use of a firearm may be viewed
ﬂi p ax::flng a burden on interstate commerce because it impedes the free
me?c g 1rgo?}(lls,fpersons, and monetary instruments in interstate com-
merce, ;r?eﬁi(;t Sa}c):; c;(faa aér(l) Iia,p;f)ropx}':a,it_.:e?l congressional finding, that such
a. by . On. 01 such felonious possession and h
1s little doubt in light of the b o Conrtmonls
] ‘ O precedence that the Supreme C
sustain such an exercise of the com 1 Shis basto along
Tn United States w st the co qmerce clause on this basis alone,
. S V. , -«S. 336, the Supremne Court revi
glj?a glr(liérlnuéﬁzs ai:%o%)ﬁtedcby %ongcress W}éer; it ena,gted Titﬁaquf xggvgﬁ((i;
. e Umnibus Crime Control and Safe Stre
1968. That title became Section 1209 Sendie 1o Tt o
By its tomms. Gor: Sa00 ( a) of the Appendix to Title 18,
erm prohibits any pers ok ok
be?p_ad]udged: by a court of the United Stg:‘,ers) orogfv;,hgtate or o
pg 1tical subdivision thereof of a felony, * * * gang who receiigg
grszﬁi?s& or t;‘gnsports In commerce or aﬂ’egting commerce * * * an:);

Section 1201 contains the c iona - . |
1201 (a) and states in pertinent partihats Lg% aPplicable to

The Congress hereby fing d decia;
( y finds and declares that the receipt
g:;sgﬁiggs,—fx transportation of a firearm by felons * *p*:

1) a burde v
of (co)m et T on commerce or threat affecting the free flow
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In Bass, the court made it clear that it was not deciding “* * * the
question whether, upon -appropriate finds, Congress can constitution-
ally punish the ‘mere possession’ of firearms. * * *” (404 U.S. at 339,
Note 4). The covrt indicated, however, if the language of the statute
had not contained the phrase “in commerce or affecting commerce”,
that in an individual prosecution, no allegation or proof would be re-
quired that the defendant’s possession had any link to interstate com-
merce. The court agreed that the evils the bills sponsor sought to over-
come included: “* * * threats to the operation of businesses signifi-
cant enough in the aggregate to affect commerce” (404 U.S. at 345).

Therefore, while not part of its holding the logic of the court’s
opinion in Bass, is that given appropriate congressional finding and
a statute not requiring a showing in each case of a nexus between the
firearms possession and hetween interstate commerce. such an exer-
cise of the commerce pewer would be found constitutionally permis-
sible. The only way the court could rule otherwise would be if such
possession in the aggreeate affects interstate commeree was unreason-
able and without basis. It is without question that with the losses from
burglary alone reaching $4 billion a year, that burglaries by armed
career criminals in the aggregate do have an effect on interstate com-
merce. As the sponsor of Section 1202, Senator Long noted in his
speech *.icroducing the measure:

You cannot do business in an area, and you certainly can-
not do as much of it and do it as well as yon would like, if
in order to do business you have to go through a street where
there are burglarers, murders and arsonists armed to the
teeth against innocent citizens. So the threat certainly affects
the free flow of commerce. (114 Congressional Record 13869
quoted at 404 U.S. 354).

With regard to S. 1688. the claim for the firearm aspect of the
offense undeniably affecting interstate commerce is far stronger sincé
‘the firearms condnet involves not merely possession, but possession
followed by criminal use of the firearm. Indeed, the criminal use is
limited to use in committing robhery or a burglary and therefore use
of the firearm as an instrument of a crime which individually as well
as in the aggregate has an effect on interstate commerce, at least in
every. instance in which the robbery or burglary is directed against
a business establishment.

FIREARMS MOVE IN INTERSTATE COMMERCE

The second distinct theory under the commerce clause also involves
the firearms aspect of the robbery or burglary. It is an undeniable fact
that virtually every firearm moves in interstate commerce. First, a
great many firearms, particularly handguns, are manufactured over-
seas and imported to the United States. Indeed, this is the case with
regard to the large majority of inexpensive handguns such as the in-
famous “Saturday Night Special”. Secondly, even those handguns and
other firearms that are manufactured within the United States or
made by assembling parts imported from abroad, are distributed from
a very limited number of states and travel in interstate commerce to
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the United States are made by only a few manufacturers. Indeed, most
pistols are made in Massachusetts and Connecticut.

The distribution of firearms, both through lawful channels, such as
gun stores and mail order houses, and through the black-market, un-
deniably is conducted through interstate commerce and the facilities
of interstate commerce including the mails. Accordingly, there is no
doubt that under its power to regulate interstate commerce that Con-
gress can prohibit the felonious use of firearms which are distributed
in interstate commerce.

A close analogy can be drawn to the basis for federal statutes out-
lawing drug trafficking. The majority of illegal substances covered by
the federal trafficking statutes move In interstate commerce. As in the
case of firearms, a very large portion of the drugs originate outside
the United States and are imported across our national borders in
foreign commerce and distributed internally in interstate commerce.
‘When the material, whether illegal drugs or a firearm, is so inextric-
ably involved with interstate commerce and the instrumentalities of
interstate commerce, e.g., interstate highways, interstate trucking firms,
commercial airlines, and other federally regulated air borne and water
borne carriers, in addition to the mails, there is no doubt that Congress
can regulate such trafficking. Nor is there any question that it may
regulate the “end use” of the material as well as its transportation.
That is why possession of heroin, for example, is within the power of
Congress to prohibit under the commerce clause. Similarly, that is the
basis for prohibiting the possession of firearms. As noted under theory
one, the case of Congress carrying out its regulation by also f?rohlbx.t-
ing the felonious use of the transported material—here the firearm—
ig still stronger.

ROBBERY AND BURGLARY AFFECT INTERSTATE COMMERCE

The third theory has nothing whatsoever to do with the firearms
aspect of the offense created by S. 1688. Rather, the theory focuses on
the nature of the offenses covered. They are robbery and burglary.
Inherently, robberies and burglaries involve theft or attempted theft
of personal property—in the case of robbery from the person possessing
the property directly and in the case of burglary, from the person’s
office or home, for example. Theft of property being the core of these
offenses, their economic and financial impact is invariably present and
beyond question. Where the robbery or burglary is direct against a per-
son engaged in business and involves the theft of business assets, or
where it occurs on the premise of a business establishment, the effect of
gn individual offense on interstate coramerce is all the more clear and
direct.

The only contrary argument that can be made is that the effect
may be quite minor. In addition, where the business conducted by the
person or on the premises in question is on a very small scale and
entirely local in character; the argument can be made that the affect on
interstate commerce is not only minimal but also indirect. Neverthe-
less, the courts have clearly held that even indirect and minimal affects
on interstate commerce of particular ‘erimes bring them within the
power of Congress to legislate under the‘commerce clause.
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THE HOBBS ACT COVERS ALL COMMERCIAL ROBRERIES

A good example is found in the Hobbs Act. The act prohibits, among
other things, any robbery regardless of its characteristics, provided the
robbery has some effect on interstate commerce. That is, the robbery
need not involve injury, weapons, conspiracies, interstate transporta-
tion of the proceeds or any other such facts. Section 1951 (a) of Title
18—Interference With Commerce By Threats or Violence covers:

Whoever in any way or degree obstructs, delays, or affects
commerce or the movement of any article or commodity in
commerce, by robbery or extortion.

The phrase “in any way or degree” is significant. Much significance
has been ascribed to it by the court opinions applying the statute.
For example, in United States v. Tropiano, 418 K. 2d 1069 (1st Cir.,
1969) the court stated that the affect on commerce need only be minimal.
Generally speaking, courts interpreting the Hobbs Act have found
the requisite minimal effect on interstate commerce whenever the
defendant’s actions threatened or caused any depletion of resources or
assets of any business engaged in any degree in interstate commerce
(See, e.g., United States v. Phillips, 577 F. 2d 495 (9th Cir., 1978),
cert, den. Supreme Court 107). '

Accordingly, a store which serves only local patrons and employs
only local people is covered if only it buys some goods or services
which have travelled in interstate comerce. Thus, the business estab-
lishment or buziness person need not itself be engaged in interstate
commerce. Nor must the business etablishment or person acquire a sub-
stantial portion of the goods or services needed in the conduct of its
business from sources in another state. If the business buys any of
its goods through interstate commerce, it is sufficient. In light of the
decisions in the Phillips and Tropiano cases, there is no doubt that
minimal and indirect effects on interstate commerce are covered by the
Hobbs Act and are within the constitutional powers of Congress
under the commerce clause. o ;

There are even a number of cases involving specific robberies which
illustrate this point. While most cases reviewing the constitutionality
of particular applications of the Hobbs Act arise in the context of ex-
tortion, there are several cases involving robbery. For example, in
United States v. Pearson, 508 F. 2d 595 (5th Cir., 1975, cert. den.
423 U.S. 845) the court found the requisite-effect on interstate com-
merce to support a convietion for robbery of a hotel where the regis-
tration cards reflected that the hotel was patronized by out-of-state
guests. In United States v. Caldarazzo,444 F. 2d 1046 (6th Cir., 1971),
cert. den. 404 U.S. 958) the court sustained a conviction under the
Hobbes Act for a street robbery of a jewelry salesman. The court
found sufficient effect on interstate commerce from the circumstances
that the salesman represented four firms which sold their products
across state lines and had the exclusive right to sell and obtain orders
for their products in six states. The court also found significance in
the fact that following the robbery, the salesman was delayed in mak-
ing further sales for a period of three weeks since his display and
sales merchandise from these firms had been taken in the robbery and
he had no replacements for this period.
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INTRASTATE ROBBERIES AFFECT INTERSTATE COMMERCE

The above cases in both the extortion and robbery context involve
court findings of effect on interstate commerce in the individual case.
The issue is much easier when the statute rests on a judgment by Con-
gress, particularly if it is reflected in findings associated with the bill,
that such offenses in the aggregate affect interstate commerce, In that
event, not even the minimal or indirect showing required for Hobbs
Act conviction is necessary. It is beyond question that in the aggregate,
robberies and burglaries of merchants and business establishments af-
feet, interstate commerce. It is also clear that robberies of persons en-
gaged in non-business pursuits and robberies and burglaries occurring
in residences rather-than in business establishments also in the aggre-
gate affect interstate commerce. Obviously, if somebody’s money or val-
uables are taken from him, his pesronal assets are depleted. The result -
is that he is precluded from making purchases. .

In todays’ economy, the purchases and expenditures of individual
citizens in their private, non-business capacity very frequently involve
interstate commerce or the instrumentalities of interstate commerce.
Therefore, just as an effect on interstate commerce is found in an in-
dividual Hobbs case if the resources of a business which makes ‘pur-
chases in interstate commerce are depleted by the robbery or extortion,
a similar effect is present when an individual citizen’s assets are de-
pleted, since he routinely makes some purchases in interstate commerce.

COSTS AFFECT INTERSTATE COMMERCE

Moreover, whether the robbery or burglary occurs in a business es-
tablishment or a residence, it will frequently involve insurance claims.
By its nature, insurance is conducted in and through the instrumen-
talities of interstate commerce. The effect of increased robbery and
burglary rates in one area tends to be to increase the insurance prem-
1ums of all insureds in all areas. It is the nature of insurance to spread
the loss and while some efforts are made to concentrate additional costs
on persons in high risk areas who are insured, there is inevitably a ris-
ing cost everywhere. '

ARMED ROBBERIES OR BURGLARIES ARE USUALLY COMMERCIAL

Moreover, requiring that the robbery or burglary involve the use of
a firearm, has the consequence of focusing the application of S. 1688
te the more serious robberies and burglaries. These tend to be robberies
and burglaries that have an essentially commercial nature. While
sometimes firearms are used in street corner muggings, the vast ma-
jority of such minor forms of robbery; if minor is in(ised a fair word
to use, are committed with knives or clubs or merely through the
threat of a beating. By contrast, most robberies of pharmacies, busi-
ness offices, restaurants, hotels and stores, like robberies of banks, are
committed with firearms. With regard to burglary, of course, since it
is intended to be, and often in fact, is a crime of stealth, in the vast ma-
jority of burglaries it is never known whether the offender possessed
a firearm. However, where for example a burglar is caught at the
scene or fleeing from it and is found to be in possession of a firearm,
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it usually is a burglary of a commercial establishment such as a store or

business office. Where the locus is a residence, the burglar who carries a

firearm ordinarily is a highly professional burglar who in all iikeli-
hood is committing otfenses over a wide area which may involve cross-
ing state lines. In addition, it is likely that such a burglar 1s
coneentrating on taking items which include coins and monetary in-
struments and therefore clearly involve the federal government and
interstate commerce. Finally, such a professional burglar is likely to be
committing a very large number of oifenses at a frequent rate—perhaps
one or more per day—and concentrating on homes of relatively weal-
thy citizens. The result is that the value of property taken ordinarily
will be high both for individual homes and in terms of the aggregate
take over time. Consequently, regardless of the particular characteris-

-tics of the armed burglary or robbery in an individual case in gen-

eral and in virtually every category of case, the etfect on interstate
commerece is significant, direct and certain.

CAREER ROBBERS OR BURGLARS USE INTERSTATE “FENCES”

There are two variations of the third theory involving aggregate
effect of robberies and burglaries on interstate commerce. L'he first
concerns the fencing of the stolen goods. Generally speaking, those
offenders committing robberies and burglaries, particularly the career
criminals committing them at frequent rates, and still more clearly
the mcst confirmed and dangerous offenders—those carrying firearms,
nearly always use interstate fencing operations as the means for dis-
posing of the stolen property. The existence of a large number of inter-
state fencing operations has been established beyond a doubt. In recent
years, the FBI, in conjunction with state and local law enforcement
agencies, has conducted innumerable “sting” operations. In these un-
dercover law enforcement ventures, stolen goods are accepted by under-
cover officers posing as fences. The areas from which the stolen goods
turned out to have been taken aind the identities of the “customers”
who patronize the undercover fencing operation generally reflected
broad areas of operation which clearly place them in the stream of
interstate commerce. Often, state lines were crossed by the clients; al-
ways the goods themselves later moved across state lines. Stolen se-
curities, colns and jewelry are merely examples of the types of com-
modities which are ordinarily disposed of through the use of the facil-
ities of interstate commerce.

It is clearly within the power of Congress to proscribe such improp-
er and illegal use of interstate commerce and its facilities.

PROFESSIONAT: ROBBERS OR BURGLARS ARE OFTEN DRUG ADDICTS "

The second variation involves the fact that a very high v»p’i%portion
of professional robbers and burglars—the career criminals covered by
1688—are drug addicts and commit drug offenses including not only
possession, but also sales as well as theft offenses. Studies cited earlier
in this report reflect that for every robbery or burglary, a career
criminal typically commits five or six drug sales and an even larger
number of possession offenses. In fact, the studies cited above of Dr.
John Ball indicate that the offense rate for major crimes such as
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robbery and burglary of an addict actively taking drugs is six times
higher than for those same offenders during periods of abstinence.
Therefore, it is within the power of Congress, under the commerce
clause, to address the problem of interstate drug trafficking and the
class of persons engaged in it by also focusing on the non-drug offenses
in ‘which those same persons typically engage on a very frequent basis.

BANEK ROBBERIES AUTOMATICALLY AFFECT INTERSTATE COMMERCE

The breadth of Congress’ powers under the commerce clause to
proscribe robbery and burglary offenses is further illustrated by the
Bank Robbery and Incidental Crimes provision of Title 18. Section
2112 creates criminal jurisdiction over robberies of banks. The fed-
eral jurisdictional requirement is merely that the bank or other finan-
cial 1nstitution either be organized or operate under the laws of the
United States or have its deposits insured by the Federal Deposit
Insurance Corporation. Accordingly, a local bank with only local em-
ployees and customers, local sources of funds and local activities,
which is chartered and operated under the laws of the state or its
political subdivision, is nevertheless coverea by the statute provided
that its assets are federally insured. Practically all commercial banks
in the United States are therefore covered by the Federal Bank Rob-
bery Statute. There is no requirement of involvement of organized
crims or terrorist groups, use of weapons or crossing the state lines to
commit the offense or to dispose of the proceeds. A purely local robber
who goes to a purely local bank, holds it up and disposes of the pro-
ceeds without ever leaving the same town or in any way utilizing in-
terstate commerce or the instrumentalities of interstate commerce,
nevertheless violated the federal law. :

_The same subsection also covers burglaries of banks and other finan-
cial institutions. The operative language is: :

Whoever enters or attempts to enter any bank or any
savings and loan association or any building used in whole
or in part as a bank or as a savings and loan association with
intent to commit in such bank or savings and loan association

or part thereof so used, any felony affecting such bank or sav-
ings and loan association * * * any larceny.

. As in the case of bank robbery, there is no requirement of crossing
interstate lines to commit the defense or dispose of the proceeds, no

requirement of the use of the weapon or of involvement of drugs.
" There is no requirement that organized crime of terrorist groups have

perpetrated the offense or that it was in any way carried out using
the instrumentalities of interstate commerce. And nor is there any
requirement with regard either to bank robbery or bank burglary of
the government proving an effect on interstate commerce.

‘Whereas, the robbery provision of the Hobbs Act does require proof
in the individual case of an effect on interstate commerce, in the case
of bank robberies and burglaries this effect is assured. It is true that
the institution must be federally chartered or insured and therefore
in certain respects the effect on interstateé commerce is established by
reason of an effect on the national government which undeniably op-
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erates in interstate commerce and through its instrumentalities. Never-
theless, it is significant that no proof is required in the individual
case of an effect on interstate commerce either in terms of the amount
of money taken and its effect on the operation of the bank or even an
effect on the federal insurance system. Thus, for example, it is still a
bank robbery even if the robbers are caught in the bank before they
escape with the money and the money never leaves the preraises. In
this event, obviously no resort is made to the reserves of the Federal
Deposit Insurance Corporation to restore the funds of the bank’s cus-
tomers. Nevertheless, the attempted bank robbery is clearly a federal
violation, _ K ,

The reason, necessarily implied, is that since generically robberies
or burglaries of thess banks affect the federal government and thereby
affect interstate commerce, that Congress is acting within its power
under the commerce clause to criminalize all such robberies or bur-
glaries regardless of the individual effect or characteristics.

CONGRESS MAY EXERCISE COMMERCE CLAUSE BROADLY

It is also clearly established by appellate opinions that Congress may
exercise its commerce clause powers broadly. That is, it may cover a
class of offenses which includes some which may not affect interstate
commerce provided that in general, the offenses included within the
class do have such an effect. For example, in the Gun Control Act (18
U.S.C. § 922(a) ), Congress asserted power under the commerce clause
to require federal licensing of all firearms dealers including those who
operated exclusively on an intrastate basis. The assertion was directly
challenged as exceeding constitutional powers. The Court of Appeals
for the Second Circuit in United States v. Ruisi, 460 F. 2d 153 (1972)
(cert. den. 93 Ct. 234) held that the congressional action was within
constitutional limits. In effect, Congress had found that to be effective,
a licensing scheme would have to include all gun dealers and could not
be limited to those clearly operating on an interstate basis. The court
was compelled to honor this conclusion of the Congress since it could
not be found to be unreasonable.

8. 1688 NOT A MAJOR EXPANSION OF FEDERAL JURISDICTION

S. 1688 does not represent a significant expansion of federal criminal
jurisdiction. Understandably, there is great sensitivity to extending
concurrent federal criminal jurisdiction to areas which traditionall
have been left largely, if not exclusively to state enforcement. Ulti-
mately, this sensitivity may be traced back to its route in the underlying
theory of our constitution. Under the federal constitution, the nationa

~ government is one of limited and enumerated power. Therefore, powers

" not clearly accorded to it by the Constitution are reserved to the states

and to the people. That is the thrust of the Tenth Amendment. It is
‘beyond argument that authority over most criminal conduct is exer-
cised by the states under the powers reserved to them by the Constitu-
tion to protect the public health and safety. This power, commonly
referred to as “the police power”, is the basis of the notion that the
responsibility for law enforcement against violent crime and those
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violent crimes involving threats to propert lies primari i

authorities. Therefore, despite the ll?eileﬁive{y exp%nsigg lgsZrltg}(lmS; a(f;
power under the commerce clause by (Congress, as seen in the drug traf-
ficking and bank robbery and burglary statutes, the loan sharking
statute, the firearms statute, and in‘the Hobbs Act, there are neverthe.
less a great many areas which logically would fall within the gambit of

the commerce clause powers as previpusly defined b : A
Congress has not utilized its fuﬁ POWers,y efined by the court in which

SOME BROAD AREAS OF COJSTCURRENT JURISDICTION

Despite this 'Ver¥ (cionsiderable restraint, there are numerous broad

‘ ederal concurrent jurisdiction, Perhaps the broad-
est 1m‘volve drug offenses, Virtually all drug cases constit]%te both fed-
eral and state offenses. Under pagt practices, the second largest cate-
gtoll;y of concurrent jurisdiction probably involves bank robberies. for
1t has remained the policy of the Federal Bureau of Investigatic;n to
res;;ond to each and every bank frobbery or burglary and then later to
:8‘1713 ::i ;11% .1l(l)cailt polzo? and prf;Secution officials with regard to which

1l ultimately complet i igati
pef)sons. etpono y p ?; e the investigation and prosecute the
espite the daily practice of drug and bank robber off 1
. ; enses

coordinated between state and://’ ocal%uthorities’who sozt out tﬁasixl-) ggllf
current jurisdiction, it remajins a widely held myth that there is a
rather clear line of demarcgtion between federal and state criminal

jurisdiction regarding violent offenses and property cri
ingly, many assume that W’fltlh the excz'-:ptionpof I'i)ani gggﬁ:ryAcvggfgh
:;%gaﬁydél;ggilzsd abgery s/pec(lla{) case since it requires federal insur-
robberies’ rglari i > Withi
puiview'of federél . criminatla;xlv . urglaries are simply not within the
review of the federal statutes which current] app. ri
types of robberies, however, shows the extent to v{higl? lgilitso Igaﬁ;) lig
unfounded. First, as noted above, every robbery of a bank sa:zrings
a;é‘d loan association or ¢ther similar financial institution is a federal
o eins_e. As a practical matter, this is true with regard to nearly every
fllllg | 11(Jistlstut10n since tl;’éey are either federally chartered or'federa,lly
theul? o ezond, also discussed above, are the robbery provisions of
o Ro ! s Act which in essence cover all commercial robberies. Third
16 Racketeer I_nﬁuenlg:ed and Corrupt Organizations Act covers rob.
eries in violation of! state law whenever they are committed b an
organization which a]«ﬂ’ects Interstate commerce. Section 1961 of %itle

18 of the United Sta;’es Code defines “rack i ivi

o oL otay racketeering activity” to i

;lf g?b;: 6}; Bclzlaig%leaégle ];nderIstatshlaw and punisha%le by igpl‘?sglllﬂl%i%
: : - e year. In other words, all state ro 1

felonious are considered to be racketeeri,ng activitmbbemes that are

1

establishing a federal violation. T

: ral v . Lo establish a fede

quires not only racketeering activity, but “a i
ure; ) 8y Ting attern of ¥

?lc‘fllgr;t’y’;ﬁl‘hi It);ai}itelc‘f requires “at least two Ects of racl;‘eaézle{;itflel lzilf

o). e Statufe does require that the pattern be i

rackeeering “enterprise” which is defined LI; include ‘firll'g?fﬁg 21:,1111)'7 3(7)):'2-L

- e 7 o, 13 ; -
gﬁggﬁdeintﬁ;x ,o?y group of individuals assoclated in fact although not
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Section 1962 (c) provides that: ,

It shall be unlawful for any person employed by, or asso-
ciated with, any enterprise engaged in or the activities which
affect interstate or foreign commerce to conduct or participate
directly or indirectly in the conduct of such enterprise’s af-
fairs through a pattern of racketeering activity.

Accordingly, it is a federal crime for anyone involved with a group
which affects interstate commerce, to engage in a series of robberies.
The primary purpose of the group does not need to be robbery. Indeed,
the primary activities of the group can even be lawtul. However, 1f as
a part of the overall activities the group participates in robberies or
individuals associated with the group carry out the purposes of the
group through robberies, then a federal crime has been committed.
Suppose that a group of criminals come together, commit various
offenses; among the oifenses they commit are robberies. They do not
rob banks or stores that are directly engaged in commerce, but instead
only rob individuals and take only cash. Assume that because of the
character of the robberies committed by the group, the robberies
would constitute only state violations. It is nevertheless a federal of-
fense provided only that the activities of the group affect interstate
commerce. It is nst vequired that the robberies of the group affects in-
terstate commerce, but only that the overall activities of the group do
so. Accordingly, neither the individual robberies charged nor in the
aggregate all the robberies the group may be engaged in, or that
similar groups may be engaged in, must be shown to affect interstate
commerce. All that must be shown is that the group’s overall activ-
ities affect interstate commerce, and that its affairs are being con-
ducted in part through a series of robberies. Accordingly, under
R.I.C.O. robbery would be established by as few as two non-com-
mercial robberies by as few as two persons.

8. 1688 APPLIES TO A RESTRICTED NUMBER OF CASES

By contrast with the broad provisions of the three robbery statutes
presently in the federal law and described above, S. 1688 only applies
to those robberies which meet three very stringent tests. First, the
robbery must be committed with a firearm. This requirement auto-
matically eliminates the majority of robberies which occur every year
in the United States. Second, the statute applies only to those armed
robberies committed by career criminals. Accordingly, robberies com-
mitted by persons without substantial record of prior criminal convie-
tions are not covered. Third, S. 1688 does not apply to armed rob-
beries by all career criminals, but only those career criminals who
have specialized in robbery and burglary offenses. The act requires
that the career criminal have at least two convictions for robbery and/
or burglary. Because the bill does not require the participation of
multiple defendants or that the robbery occur in any certain type of
place, the bill appears to be a general robbery statute with broad
applications. In fact, however, it is very narrowly aimed at the hard
core of career criminals with long records for robbery and burglary
offenses who now have “graduated” to the point of dangerousness and
recklessness that they are using firearms to commit further robberies
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and burglaries. Accordingly, the robbery provisions of S. 16

apply to a very small portion of the totle;obberies oc‘:curring8 ?nozllg
United States. The important feature of the bill is that it focuses on
the very worst robberies, by the very worst offenders with the worst
records. These are the individuals"who present such a danger to
soclety as to justify federal prosecutoria] forces working to suppple-
mgi‘lﬁ th?: 111>r1mary eﬁ%rt?I of sta%te prosecutors.

6 other apparent effect of S. 1688, at first olance. i 1 -
ly exterids the reach of the federal law to covergmany, Osﬂggggsli;ggeg}:_
fenders not presently covered. In view of the rather extensive coverage
of the three Ppresent federal robbery statutes discussed above. this is
really not so. Indeed, the breadth of S. 1688 In many circumstances is
much less than that of the existing statutes. For example, a first of-
fender who commits a robbery of a motel would violate the Hobbs Act
but not S. 1688, In that context, S. 1688 is a far narrower exercise of
federal criminal jurisdiction than the Hobbs Act. Another example
concerns federal bank robbery cases. A bank robbery committed by a
Persen who presents 2 note demanding money and claiming that he
has a weapon but does not, is presently a federal crime: it would not
be a violation of S. 1688. Third, the R.1.C.O. statute would apply to
a pattern of two or more robberies committed by a group whose activ-
lties in general affect interstate commerce, Thus, a series of street
robberies by a youth gang might violate the R.I.C.O. statute. Because
the robberies may not involve firearms and the perpetrators would
probably not have two or more prior adult robbery or burglary convie-
thXS, it gls lﬂiely. zhat S. 1688 would not apply. .

\ccoraingly, it is important to remember that many t ' rob-
beries are already covered by federal law and that ratlg;r }t’;ﬁ:jl %fr;;,)}l)-
ening the combined coverage of these three nverlapping'sta,tutes pres-
ently in the federal law, S. 1688’ real effect is to provide for a guar-
anteed long sentence for repeat offenders using firearms who are com-
mitting further robberies. Thus, in most robbery cases, S. 1688 would
not extend federal jurisdiction to an offender or offense not alread
covered by the federal robbery statutes, but really would simply pro}-r

vide for an appropriately long penalty which i : ; ,
the high rate of career a?rrmedgolzl"endegs?v iehls needed to 1ncapac;fuate

ALL OFFENDERS UNDER 8. 1 688 ALREADY ARE FEDERAY, OFFENDERS

It also is important to recognize that the
S. 1688 that is not already ag federal viol re',

statute nor the bank robberies statute, but would be co . 1688,
als&) necessarily constitute violations of the Gun Conzfgf(i&?:{ gf 11%8688,
a;; /githe firearms act. Both of the latter statutes prohibit possession
of a firearm by a person who has been convicted of a felony in a state
court. 8. 1688, uf course, requires not one, but two or more felony con-

victions. Also S. 1688, requires that the convicted Telon not merely

possess the firearm, but actually use it to commit a felony. Therefore,

every offender and everv transacti : ,
Involve a violation of the oun ]avssfon covered by 8. 1688 would also

With regard to federal jurisdiction o ’
: to ‘ ver burgl
recognize that interstate transportation of stol%nml';sl"

.

it is impertant to
operty 1s present-
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ly a federal offense. Nor is it one that is merely on the books and not
enforced. This statute is one of the most commonly prosecuted as a re-
sult of the numerous “sting” operations conducted by the FBL In
actual practice, a typical burglar does not commit the burglary and
then no related offense. The post-burglary stage of his activities
usually involves carrying the stolen goods often across state lines, or
at least participating in a knowing and prosecutable fashion with pro-
fessional fencing operations which clearly are engaged in transporting
stolen property across state lines.

Accordingly, in practice, a great many burglary offenders are violat-
ing federal, as well as state, law on a regular basis. This is particularly
true of the career burglars. Those like Bernard Welsh, the professional
burglar who murdered Dr. Michael Halberstam in his Washington
home violate the federal law as well as the state law on a regular basis.
Welsh’s confessions and independent evidence assembled by state and
local authorities revealed that in the years preceding the murder,
Welsh had committed several hundred burglaries in and around the
Washington area. Since the violations occurred in the District of Co-
lumbia, as well asin Virginia and Maryland, Welsh would have crossed
state lines carrying stolen property. Moreover, professional burglars
like Welsh necessarily cross state lines on a periodic basis in disposing
of stolen property on a wholesale scale. Welsh, for example, specialize
in stealing coins and silverware and other precious metals. Periodically,
he would melt down these precious metals into solid ingots in his base-
ment facility. He then arranged to sell the metal ingots to metal dealers
in other states, including Pennsylvania. Accordingly, as a part of his
general operation, as well as in the context of an individual burglary,
Welsh regularly was transporting stolen property across state lines.
The practical effect of S. 1688 as applied to a career burglar such as
Bernard Welsh would not be to extend the reach of federal prosecution
to someone not already within its reach, but to guarantee a sentence of
at least fifteen years.

The critical factor with regard to the issue of whether the burglary
provision of 5. 1688 significantly extends federal jurisdiction is the

requirement of a firearm. Of course, in most instances of burglary, it is
not known whether the offender possessed a firearm in committing the
crime or not. This is because the vast majority of burglaries do not
result in apprehension of the offender. Nor is he normally seen, or if
seen, he is rarely observed carrying a firearm. Accordingly, even as to
burglaries committed by career professionals, the vast majority of
them would not be covered by S. 1688 for lack of evidence of the use of
a firearm. The sort of case that would be covered by S. 1688 would be
one in which a career burglar with a long series of prior convictions is
apprehended at the scene of the burglary, and found to be in possession
of & firearm. While in this instance it may well be that he would not
clearly have violated any provision of present federal law, the fact that
it is relatively rare for burglars to be apprehended on the scene carry-
ing firearms, severely Jimits the extension of federal penal laws result-
ing from enactment of S. 1688.

The burglary provision of 3. 1688, like the robbery provision, by
definition could not apply to any offender who was not already violat-
ing at least the federal firearms laws. Regardless of questions of inter-
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state transportation of stolen goods, or other federal violati
mere fact of possession of a fivearm the career bur.qlaroi?f)zilollgls’cgi?
stitute a violation of the federal firearms statutes. Actually, the bur-
glary and robbery provisions of &. 1688 are much narrower than the
two gun statutes. Both of those statutes require only one felony con-
V}fctmn, whereas S. 1688 requires two. Even more significantly, both
of those gun statutes apply regardless of what the felony was. Ac-
c’ordmgly, they would apply to persons convicted of offenses such as
rape, aggravated assault, larceny, and others. S. 1688 is far narrower
in that the prior felony conviction must be either for robbery or bur-
glary or both. Finally, the recent studies on the background and
quetyof_‘ felonies committed by true career criminals reveal a very
blgh’ likelihood that most of the career robbers and burglars who might
fedpfolsecu’ced\l under S, 1688 would likely be regular violators of the
bi eral drug trafficking laws. All S. 1688 offenders would necessarily
violators of the federal gun statutes. In addition, many of them
would be frequent violators of the Controlled Substances Act of 1970
covering sale and possession of heroin and other “hard drugs”. Third
as noted above, many of these individuals would also Y.ave Viola,ted’
other federal criminal statutes in both robbery and burglary situations
The inescapable conclusion that, with rare exception, S. 1688 would
not even apply to individuals who were not already subject to federal
prosecution under two or more federal felony statutes.

S. 1688 TO SUPPLEMENT STATE PROSECUTION

" The central purpose of enactin 1
> . enacting the statute is to supple
prosecution. There is no intent to supersede state prgs%cllllblfolgs:st %;?

~ deed, this would be impossible, Presently, more than 95 percent of the

violent crime cases in the United States are prosecute
thorities. Similarly, more than 95 percent oIf) the lav:f1 nggf':gnggt
resources in the country are at the state and local level rather than at
the federal level. Moreover, in the last year or two the level of fed-
eral resources devoted to law enforcement has been reduced by ap-
grox;ma-tely five to ten percent, not counting inflation. The real reduc-
t;lon is probably well in excess of 5 percent. Therefore, it is clear that
e federal governmentc annot even attempt to prosecute a signifi-
can}t';ly enlarged percentage of the total ro]g)bery and burglary cases
%ac year. In terms of percentages, it might make a difference of a -
raction of a percent. The federal government might prosecute on the

average five and one-half percent of th : : .
country rather than five pegcentf @ federal violent crimes in the

S8, 1688 ONLY APPLIEP WHERE NEEDED

Even more important, the statute plai sses the i
, 1t plainly expresses th
g)%lég;'gszﬁhja{ltﬁssa f;StSS only l()ie aiipplllled Whereyand%vhen neegea?‘ile‘?lgrzf
,in a/ _ ions, and at all times, and for all particular t
of cases in which armed career robbers and b D or being dealt
y 3 ] £ urgla
les_h -adequately in the state courts, there would %e flSO afzcﬁ?glgpgggg
cu aozls. It is likely that in the vast majority of the several thousand
county courts in the United States, few 1f any cases, would be brought
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under S. 1688. The statute would only be seriously reviewed for pos-
sible application in a relatively small number of jurisdictions where
in a relatively small percentage of the cases there was a real question
about the ability of the state courts to achieve justice. Usually these
cases would be 1n major urban jurisdiction burdened by severe back-
logs and extensive trial delays and jurisdictions in which there is
grossly inadequate sentencing of career armed robbers and burglars.

On the issue of inadequate sentences, it is the opinion of many
prosecutors who have been consulted that in highly aggrevated cases
of robbery, for example, long sentences are generally readily obtain-
able in state courts, even in urban counties with big backlogs where
lenient sentencing is common in other types of cases. For example, a
robbery in a restaurant in which people are actually injured by gun
wielding robbers with prior robbery convictions is very likely to re-
sult in a sentence of fifteen or more years. Where employees or cus-
tomers are pistol whipped or shot and wounded or locked in a food
locker overnight, state judges ordinarily will impose long sentences
On the other hand, where the robbery victim suffered no injury and
the firearms were not discharged, a robber usually gets a sentence of
no more than a few years in many big city courts. This result would
be particularly likely if his prior robbery or burglary convictions or
other convictions resulted in only short sentences or in probation. For
example, a third-time robber who on a first conviction was placed on
probation and on his second conviction received a one year effective
sentence, who now is before the court for sentencing for a third rob-
bery involving the possession but not the use of a firearm might very
well receive a sentence of well under five years. The problem with such
a sentence is that because of the prior convictions and the crossing of
the psychological barrier to using firearms, it is nearly certain that this
robber is a career robber of great dangerousness who commits crimes
on a very frequent basis, He is very likely to continue this chosen
career for many years if returned to the streets at an early date.

An individual who has reached the hardness of heart, the reckless-
ness, as well as the disregard for the consequences, that he is commit-
ting robberies with a firearm despite his prior convictions is probably
impessible to rehabilitate. Even given ideal prison programs and cir-
cumstances, such an individual would be an extremely difficult case for
rehabilitation. Given the actual circumstances in the prisons in virtu-
ally all of our states, it is exceedingly unlikely that such an idividual
can be rehabilitated while serving a sentence of two or three years. The
overwhelming likelihood is that such an individual will quickly return
to armed robbery and other serious offenses once released on paraole,
S. 1688 is intended to end his career. The career, which would normally
continue until the individual had reached the age range of 30 to 40
vears, will be terminated because the minimum mandatory sentence of
15 years under S. 1688 will keep the criminal in prison until he is be-
vond the age of thirty or forty.

If an offender has a great many prior burglary convictions with sen-
tences that started with probation and moved through the misdemeanor
to the felony range for those prior convictions, and he is now caught in-
side a home with a firearm, there is a fair likelihood he will receive a
sentence in the range of four to eight years. Of course, the sentence

LR IR S

RO e S

e TR

R e R . 2 T T i e

e Tt sy

e

. T
RS e AR

T et

e

67

usually terminates with release on parole after only 2-4 years. In some
states, such an individual might be sentenced under the Habitual Crim-
inal Statute and receive a term comparable to the fifteen year manda-
tory minimum required by S. 1688. In such jurisdictions, there would
be no point in resorting to federal prosecution. In other states, how-
ever, an individual with that kind of background and record would
serve only a few years. Such a case might be a logical candidate for
transfer to the Federal Court under this Bill. The rationale behind
a federal prosecution leading to a sentence of at least fifteen years is
that this offender is committed to a career of burglaries. He commits
them at a high rate, and he has crossed an important psychological
threshold in now carrying a gun. Thus, while burglary is ordinarily
thought of as being an offense of stealth not involving violence or risk
to life, in fact such an offender is a major threat to the lives and physi-
cal well being of other persons.

The Halberstam murder illustrates exactly this problem. The burg-
lar who enters what he thinks is an empty home carrying a firearm may
in fact find occupants there. Or the occupants may return before the
burglar has completed his work. In that event an armed burglar sud-
denly becomes a potential murderer, and sometimes an actual mur-
derer. Accordingly, such an individual should be viewed as a threat to
the lives of others, rather than as a mere thief. Because of the very high
likelihood he will not be rehabilitated, but immediately upon release
will return to committing burglaries at a very high rate for many
years, it is necessary to terminate his career by lengthy incarceration.

8. 1688 APPLIED

Beyond the force of these factual circumstances, S. 1688 in effect:
creates a presumption that the statute should not be applied, except
upon the request of the local prosecutor. Accordingly, it is not left
to the United States attorney in the distyict to make the determina-
tion as to the likely adequacy of the state séntence. Instead, this matter
is left to the local prosecutor who is in a much better position to make
such a determination reliably, accurately, and quickly. The Bill con-
templates that no case, except in the rarest circumstances, would be
considered for federal prosecution under S. 1688 unless and until the
local district attorney had made such a determination and had for-
warded his file to the federal prosecutor with a request for federal
prosecution. Accordingly, there is a very strong dynamic set in motion
against a large number of federal cases and against any intrusion of
federal prosecutors into realms where state efforts are judged by state
authorities as sufficient. ‘

The real effect of the BRill is to create a kind of “safety net” for
armed career criminals. To the extent that in a given jurisdiction at a
given time, the offender could likely delay trial for a very extended
period of time, and continue his offenses or would likely receive a
grossly inadeaunte sentence, the Federal government would step
in at the request of state authorities. Of course, the objective would
be a just sentence that would adequately protect the public. The alter-
native to such a limited and carefully targeted Federal intervention
is for the armed career crixk%i'na,l to “beat” the state system and return

3
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to the stresisat an early date to threaten and further harm the society.
The central conciasjon underlying S. 1688 is that such a result is sim-
ply unacceptable in a society so terribly threatened by violent crimi-
nality. Therefore, although Federal prosecution of “street crime” may
be undesirable, in most instances the practical necessity of doing so is
~ compelling.

'JUSTICE MUST FIND A SUBSTANTIAL FETQ)I\ERAL INTEREST

W

S. 1688 contemplates that the officials of the Justice Department
must determine that the individual case, requested by the local pro-
sncuting authority, for federal prosecution, involves a substantial
enough Federal interest to warrant the exercise of Federal jurisdiction
created by the act. This notion is one that has long been followed by
the Justice Department with regard to drug offenses and bank rob-
beries, it has long been the federal policy and practice to prosecute
such cases only where there is a significant or substantial Federal in-
terest. S. 1688 assumes application of the same standard. Accordingly,
‘even if a local prosecutor recuested a Federal prosecution of a particu-
lar robbery or burglary under S. 1688, it would not necessarily be
initiated. If the case were trivial in nature or of a very highly local-
ized character, the Federal prosecuting authority would ordinarily
decline to accept the case for Federal prosecution. Accordingly, there
is no realistic likelihood that an ill-motivated state prosecutor could
“dump” cases that would be inanvropriate for Federal prosecution.
Nor is there any realistic possibility that Federal resources may be
overwhelmed by a volume of cases. At all times the control on accept-
ing these cases under S. 1688 rests with the Attorney General. Prose-
Eutoria,l discretion to decline %0 prosecute the cases remains in full

orce.

Accordingly, the actual application of S. 1688 in terms of specific
offenders, offenses, and places for prosecution would be far narrower
than even the narrowly-drawn theoretical application of the statute.

8. 1688 NOT AN EXPANSION OF FEDERAL INVESTIGATIVE EFFORTS

There is another respect in which S. 1688 does not entail significant
expansion of Federal law enforcement activities. In terms of man-
power, dollars, time or other such measurements of effort, the over-
whelming bulk of such resources in the enforcement of criminal statutes
are consumed at the investigative stage. The prosecutor stage requires
only a small fraction of the total resource aliocation. The cases that
would be prosecuted under S. 1688 would, except in the rarest circum-
stances, involve little, if any, Federal investigation. Instead, the arrest
would be made, as it is presently, by local police; in most cases, the
robber or burglar would be apprehended at the scene or fleeing from
the scene. Accordingly, the physical evidence and the statements of
witnesses would be obtained primarily—in most cases entirely—by
local police rather than Federal investigative agents such as those of
the F.B.I. Accordingly, the Bill does not create risk of the Federal in-
vestigative apparatus unintentionally interfering with the activities of
local police. Nor does it create the risk of a diversion of scarce federal
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investigative resources into street crime at the possible expense of orga-
nized crime, white-collar crime, publie corruption, or other Department
of Justice priorities. These remain the priorities of Federal investiga-
tive activity. What role the F.B.I. might play in the enforcement of
S. 1688 would be largely limited to follow-up investigations. Some of
the witnesses initially interviewed by local police might need to be
reinterviewed as a part of the preparation of the case for trial. Simi-
larly, the F.B.I. might conduct some additional forensic analysis of the
physical evidence used by local police. It is not anticipated, however,
that the F.B.I. efforts would be very substantial. Certainly, no addi-
tional F.B.1. resources need be added in order to handle the minimal
work load that would be associated with prosecutions under S. 1688.

V. SECTION-BY-SECTION ANALYSIS

SECTION 1

Section 1 provides that the Act may be sighted as the “Armed Career
‘Criminal Act of 1982”. The title of the Act is designed to emphasize
that it addresses the problem of violent crime by career criminals who
are employing firearms in the commission of offenses. The title is meant
to suggest that the Bill have limited scope in that it only deals with
career criminals and only those career criminals who are armed. Cer-
tainly in ranking all types of crimes and criminals, violent felons who
are career criminals using firearms would represent the gravest and
most dangerous strata of the entire criminal population in America.
Thus, while the Bill is limited in scope and narrowly targeted at one
class of particularly troublesome criminal, it is nevertheless, a major
bill because it focuses on the most harmful group of criminals. They
constitute the core of the epidemic of street crime in America today.

SECTION 2

Section 2 provides that the Bill shall be included in the Federal
Criminal Code. Section 2 specifies that a new section shall be added to
Chapter 103 of Title 18 United States Code. Chapter 103 includes all
the Federal robbery and burglary offenses, both those on Federal en-
claves and those within Federal jurisdiction under enumerated Con-
stitutional powers, especially the commerce clause. At present, Chapter
108 ends with Section 2117. Accordingly, the Armed Career Criminal
Act would become Section 2118 and would appear at the end of Chap-
ter 103. Including the Armed Career Criminal Act in-the primary
criminal title of the United States Code is most appropriate. Since the
Act is designed to constitute a significant step in the national effort
against violent street felonies, placing the Act in any other part of the
United States Code would be inappropriate. Unlike certain specialized
criminal statutes which are ancillary to regulatory powers of various
Federal agencies, S. 1688 concerns the basic criminal jurisdiction of the
United States and the criminal law enforcement powers of the Depart-
ment of Justice. ' ' -

Since no portion of the Code specifically deals with the category
of career criminals, the committee chose to insert the Act in the appro-
priate part of the Code on the basis of the generic offenses it addresses:

s Tobbery and burglary.
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The Act does not supercede any of the existing provisions of Fed-
eral law concerning robbery and burglary. The robbery provisions
of the Hobbs Act, the Bank Robbery buatute, R.1.C.U. and the others
are in no way changed by implication either. All will continue in
tull force ana etfect although 1n a given case the prosecution might
elect to proceed under the Act in lieu of one or more of the above
statutes.

If the proposed Federal Criminal Code revision is ultimately en-
acted, the committee contemplates that the Act would be inserted fol-
lowing the robbery and burglary provisions of the new Code. lhis
would be possible without displacing any other provisions in the Code
as approved by the committee, or undermining the logie by which the
various sections of the new Code were sequenced. -

SECTION 2 DEFINES THE NEW FEDERAL CRIME

Section 2 also contains the operative language which creates the

new Federal offense. The offense itself is conta in S .
which provides that: med in Subsection A

Any person who while * * * in possession of * * * any
firearm * * * commits, or conspires, or attempts to commit
robbery or burglary in violation of the felony statutes of the
state in which the offense occurs * * * —(1) may be prose-
cuted for such offense in the courts of the United States if such
person has previously been twice convicted of robbery or

burglary * * * in violation of th .
state. of the felony statutes of any

Accordingly, the Act applies to any persons articipatin in aro

?zery or burglary provided only that the crimg invoRe th% use ofba
irearm and the person have the requisite prior convictions. The Act
applies to an otfender acting alone as well as those acting in concert
It applies regardless of the location of the robbery or burglary and
regardless of the victims. Nor is physical injury to the victims re-
gun'ed. While a gun must be used in connection with robbery or

urglary, the offense is committed whether or not the firearm is dis-
charged. Since the Act requires only “possession,” it would even apply
to a robbery or burglary in which the weapon was carried by the
offtender but not seen by those who observed the offense. Of course
there would have to be proof of the possession of the weapon Ordi-
narily, this would be based on the observation of witnesses or on the
confiscation of the weapon upon apprehension of the offender.
; With regard to the prior convictions, the Bill requires that they be
for robbery, for burglary or for some combination thereof. Moreover
1t requires that the convictions be for felonies. Accordingly, even if the
offenses originally charged were felonies, where the case is ’dispx)sed of

. as a misdemeanor, it does not count as a prior conviction for purposes

of the Act. Felony convictions for other violent offenses such as rape or
armed assault do not count as prior convictions under the Act. Kven
though studies show that offenders who have the requisite prior con-
victions are also highly likely to have a large number of convictions for

possession and sale of drugs and for various offenses involving theft
N
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. by stealth or physical violence or the threat of violence, the intent of

the committee was to limit th focus to those repeat offenders who
showed ‘a pattern of committing robberies and/or burglaries. They are
the true career robbers and burglars. The Bill is meant to apply strictly

tothis group of offenders.

The Bill provides that prior convictions may be either under state
law or Federal law. Similarly, the third or subsequent robbery or bur-
glary may be in violation of either state or Federal law. Interchange-
ability of convictions of, and offenses against the law of the two sov-

ereigns is necessary n order to allow vigorous prosecution of the
armed career robbers and burglars. Otherwise, those who are appre-

hended and charged alternatively by the two different sovereigns would

escape the provisions of the bill until amassing record of perhaps four,

five or six prior convictions. _ )
For example, an offender convicted under state law of robbing a

“store and then under federal law of robbing a ‘bank who now cominits

a third robbery using a firearm against a store, would be covered by the
‘Act. His federal bank robbery conviction counts as a robbery con-
viction just as much as his state conviction for robbing a store. Now,
when he robs another store in violation of state law, the robbery be-
comes a federal violation so that the court has jurisdiction to try that
robbery and the two prior convictions required by the Act are present.

SECTION 2 REQUIRES A FIREARM IN THE PRESENT CRIME

Since the Bill addresses armed career criminals, it would have been
logical to require that the prior convictions for robbery and/or bur-
glary also involve use of a firearm. The committee determined such
a requirement would be impractical, since “rap sheets” frequently fail
to reflect whether a weapon was used or, if so, whether it was a firearm
or a knife or some other instrument. Ultimately, the certified records
of a state court conviction would be obtained by federal prosecutors
for production in a foderal court. Accordingly, by the time the case
was ready for trial, it would usually have been ﬂeterrqmed whether
the state Tobbery or burglary conviction did or did not involve a fire-
arm. However, In the earlier stage of the case: af, and immediately
following the arrest, and through the time of indictment, i Iany
cases it would not be possible to determine whether the prior offenses
involved firearms. Accordingly, the committee deemed 1t sufficient to
require that the present offense involve a firearm. )

An argument could be made that where the prior offense did not
involve use of a firearm, the offender should not be regarded as (1)
habitually using a firearm, or (2) likely to continue to use firearms in
future offenses. While in individual cases this may be entirely accu-
rate, the committee felt that even the first use of a firearm to commit
a felony such as robbery or burglary represented a very important
turning point in the course of the career of a repeat offender. Once 2
habitual robber or burglar turns to carrymg a firearm, he has made &
decision that he is prepared to kill or injure victims or witnesses. Once

he has made such a mental determination, he has become a far more

hardened criminal as well as a more dangerous one. Moreover, the

S
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mere presence of the weapon at the time of the new offense creates sub-
~ stantial risk that it may be used. Ap offender may set out to commit
the crime expecting that he would not use the weapon he was carry-
ing. Nevertheless, a burglar caught by surprise or a robber who feels
threatened by refusal of victims or witnesses to cooperate may well
find himself using the weapon. C'onsequently, an innocent person may
be injured or killed, regardless of the lack of a premeditated plan to
employ the weapon. Thus, the mere fact of being armed makes a crim-
inal much more dangerous.

SECTION 2 ASSUMES A PATTERN OF USING FIREARMS

Finally, just as it is unlikely that a robbery or burglary in which
a career criminal is apprehended is in fact only his third offense, it is
equally unlikely that the occasion represents the first time that he has
carried a firearm during the commission of a felony. Far more likely,
the two prior convictions were only a small fraction of the total num-
ber of robberies and burglaries he committed. After all, on the aver-
age, fewer than one-fifth of all robberies result in an apprehension
and less than one-sixth of all burglaries result in an apprehension.
Thus, in all likelihood, an offender convicted of a second robbery or
burglary has probably committed at least ten such offenses which did
not result in apprehension. Using the Survey estimate that robberies
and burglaries are generally underreported by a factor of two, the
likely number of prior offenses would exceed twenty by the time of the
second conviction. If some “credit” is given to a career criminal for
being able to avoid detection more frequently than the average robber/
burglar, the number rises still further. Considering the fact that a

reasonable number of robberies and burglaries are committed by peo-

ple who are significantly intoxicated, either because of excessive use of
alcohol or the use of drugs, and thereby many of them become sig-
nificantly more prone to apprehension both because they are likely to
act more recklessly and because they are less able to escape, it can be
seen that by the time of a second robbery or burglary conviction a par-
ticular offender may well have committed several scores of robberies
or burglaries. Thus, it is highly likely that. when apprehended for
a third robbery or burglary, this one involving the use of a firearm,
the oﬁ’.elll)der in fact has been using the firearm regularly on numerous
prior jobs. :

Tn any event, the psychological threshold involved in a criminal’s
decision to carry a loaded firearm on a robbery or burglary is such
that if it has been done once, it has or will be done again and again.
Just as possession of a firearm is a sign of a hardened career criminal

and just as it is an added element of danger in the offense quite aside -

from the state ¢i-mind of the offender, it is a question of “graduating”
to a higher level of criminality. Once the level is reached, it is likely
to be sustained. -

For all these veasons, it is felt that even in the absence of firearms in
the two prior convictions, the likelihood of the statute being apnlied

to one who has only used a firearm on one occasion or would be unlikely ./

to use it on future occasions is extremely low.
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SECTION 2 ONLY COVERS CAREER CRIMINALS

The significance of the word “if” must be emphasized for it means
federal jurisdiction over the person depends on the prior convictions.
That is, the statute has no application whatsoever to any armed rob-
bery or burglary in violation of either state or federal law in which
the perpetrator does not have two or more prior convictions. Thus, the
statute 1is strictly limited and applies only to career criminals—defined
as those with two or more prior robbery or burglary convictions.
Arrests, of course, do not count. Neither do convictions, whether fol-
lowing a guilty plea or trial, to lesser offenses that are not felonies.
Even where the offense violates federal law—such as a bank robbery—
the Act still does not apply unless the criminal has the required prior
convictions. The offender could, of course, be prosecuted and convicted
for simple bank robbery under the applicable federal statute. But, he
could not be prosecuted under this Act. The prior convictions, there-
fore, are an element of the jurisdiction of the court over the person of
the prospective defendant. If he does not have the prior convictions,
his conduct is beyond the jurisdiction of the court under this par-
ticular statute.

THE ACT APPLIES REGARDLESS OF ROLE OR COMPLETION

Provided the armed robber or burglar has the prior convictions,
the Act applies to him regardless of his precise role in the crime.
The Act is specifically intended to cover all participants. Whether a
particular offender was the driver of the getaway car, the lookout who
stood at the door of a business office being rokbead, the one who carried
the stolen goods, or the one who confronted the victims and presented
the demands malkes no difference. All are principals in the robbery;
3&1 tare deemed fully accountable; and all are prosecutable under this

c . ’ .
~ The Act is intended to apply regardless of the extent to which the
intended crime was actually consummated. Accordingly, by its terms
1t applies to one who merely conspires to commit a robbery or burg-
lary as well as one who actually completes the job. Similarly, the
bill expressly covers “attempts”. Therefore, the Act applies to all
robberies and burglaries from the point at which a plan or agreement
has been formulated and the first overt action in support thereof has
been taken (a conspiracy) through entering the premises or trying
to enter (an attempt) to the actual consummation of the robbery or
burglary including departure with stolen goods. :

The committee concluded that the degree of completion of the crime
was irrelevant. What mattered were the objectives of the criminals
and their records of prior convictions revealing that they were true
career criminals, plus the fact of the use of possession of the firearm.
For the same reason, prior convictions meet the terms of the status -
even if they are merely conspiracies or attempts to commit robbery or
burglary in violation of state or federal law. )

Two specific phrases which appear in subsection (a) warrant spe-

.. clal explanation. The first is the inclusion of the phrase “or any other

pa,rticipant in the offense” in regard to the requirement. of possession -
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of a weapon. Thus, it is specifically intended that the statute apply
to a person even if he himself is not armed so long as one of the
other participants in the crime is in possession of a weapon. Experi-
ence shows that burglars ordinarily operate alone. Therefore, this
provision would have littlg, if any, application to career criminals en-
gaged in a burglary which becomes the basis of a federal prosecution
under the Act. With regard to robbery prosecutions, experience re-
veals that where one or more of a group of robbers are in possession of
a firearm, the remaining members of the group usually are fully aware
of and consent to the involvement of a firearm. In most cases involv-
ing multiple perpetrators, they are all within sight of one another
during part or all of the robbery. Therefore, they are specifically aware
of the possession of the weapon by their confederate who ordinarily
openly brandishes the firearm. Even where none of the offenders car-
rying weapons are openly displaying them within the sight of others
who are not in possession of weapons, the committee believes that the
kind of planning required for this sort of robbery usually includes
some discussion or at least tacit agreement regarding the use of fire-
arms. Accordingly, even a member of a group who stays outside the
premises where the robbery is occurring, such as a gateway driver, is
usually fully aware and approving of the use of a firearm even if he
himself does not have a firearm. ,

In general, where there are multiple perpetrators in the rcbberies
of establishments, most if not all of the offenders are carryir g wea-
pons. The reason is apparent: the operational effectivenes: of the
group of robbers is far greater if all of them are carrying weapons
since it enables each of them to be in a slightly different part of the
premises and exert maximum control over employees, patrons, and
others who might be present. Since many establishments that may be
the scene of a robbery consist of several essentially separated rooms
or hallways or other areas, it is greatly to the advantage of robbers
if all of them who are present at the premises carry a firearm.

The statute uses the word “possession” intentionally. Since the hard-
ness of heart, the degree of recklessness, and danger of killing in the
event of surprise, all arise from the fact of the firearm being present,
the committee decided that its display ought not to be a requirement
of the statute. :

S. 1688 IS NOT A STATUS OMNSE

Finally, it is important to emphasize the phrase which appears in
subsection (a) (1) that the person prosecuted under the Act is being
tried “for such offense”. That is, the federal prosecution under the
Act is based on the transaction constituting the third robbery or bur-
glary. It is not simply a matter of imposing a federal sentence based
on prior state conviction. The robbery or burglary itself would be
tried in the federal court under the Act. With regard to the well es-
tablished body of case law prohibiting “status offenses”, the Act ac-
cordingly presents no problem. It does not create a status offense.
What 1t does is authorize federal prosecution for the repeated viola-
tions of state law by armed career criminals. It is, therefore, com-
parable to the R.I.C.O. statute which authorizes federal prosecutions ,
based on a pattern of state offenses.
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FEDERAL JUDGE DETERMINES OFFENSE THROUGH STATE LAW

The precige elements of the particular offense would be determined
by the federal judge according to the applicable state law where the
third offense is a state violation. Thus, a federal judge in the Eastern
District of Pennsylvania would instruct the jury with regard to the
elements required to make out the offense of robbery or burgla.ry under
the law of Pennsylvania. The terms “robbery” or “burglary” are meant
to describe generic categories of offenses derived from the common
law. Thus, burglary includes those felony offenses of the given state
which arp in the nature of burglary, regardless of what their title may
be. Thus) a state felony statute prohibiting Breaking and Entering of
a residerice would trigger the application of this Act, even though the
offense i not called “burglaiy”. While the generic offense of burglary
derives from English common law, the committee does not intend that
the original common law definition of burglary apply. Thus, there is
no requirement that the criminal enter “the dwelling house of another
in the nighttime”. On the contrary, if the State of Indiana makes it a
felony to enter an unoccupied commercial premise in the daytime with-
out authority or color of right, then that constitutes burglary for the
purpose of this Act. . .

The committee does not anticipate that applying the definitions and
elements of the offense of the pertinent state’s law will create any
difficulty or confusion either for the federal judiciary or for federal
grand, and petit juries. For one thing, federal judges and jurors rou-
tinely apply the specific provisions of state law in a large variety of
civil cases, including those involving suits brought in the federal courts
only because of diversity of the citizenship of the parties. Moreover,
as noted above, in the case of the R.I.C.O. statute and other federal
criminal offenses the definition in state law of specified state offenses
is incorporated by reference into the federal law. This practice has
not proven troublesome either as a matter of the conduct of trial or
appellate review. . .

In terms of the procedures of the prosecution, the proceedings would,
of course, be conducted according to the Federal Rules of Criminal
Procedure rather than the counterpart state rules. Usually the delin-
eation between substantive and procedural law is perfectly clear. In
the rare circumstances where it may be somewhat in doubt, the com-
mittee anticipates the federal judiciary will have no more trouble in
resolving the matter than it has had with the R.I.C.O. statute.

8. 1688 APPLIED

The essential thrust of the Act lies in susbection (a) (1) discussed
above. The Act would provide for the first time in the history of fed-
eral law enforcement, the opportunity where the circumstances war-
vanted, to shift to the federal courts the prosecution of major crimes
and criminals of the generally violent type which heretofore have been
largely left to the states. Moreover, it would allow this transfer without

4 specific showing in a particular case of an effect on interstate com-

merce. As noted in earlier sections of this fecord, the primary advan-
tages of such a choice of for a would be three: (1) faster trial, (2) more
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restrictive bail laws which would allow highly dangerous offenders
to be incarcerated while awaiting an expedited trial and (3) the like-
lihood, given the prevailing practices of federal judges, of a very sub-
stantial sentence for the career criminal who has committed a further
felony with a firearm, and the assurance of a sentence of at least 15
rears. .

’ As noted earlier, FBI figures reflect that federal judges typically
give bank robbery defendants sentences in the ranges of upwards of
fifteen years. Nevertheless, in order to emphasize the imperative of
incapacitating the armed career criminal for the rest of his normal
career, the Act explicitly requires that upon conviction the defendant
he sentenced to a fixed term of not less than fifteen years imprisonment.
Subsection (a)(2) provides a pertinent part that the sentence shall
be “a term of imprisonment of not less than fifteen years nor more than
life.” Tt also provides that the defendant “may be fined not more than
$10,000”. As with regard to federal criminal statutes generally, the fine
may be imposed in addition to the required prison term.

The Act creates the federal equivalent of a habitual criminal stat-
ute. Forty-five of the fifty states presently have habitual criminal
statutes. They variously provide for additional consecutive prison sen-
tence of a minimum amount or of up to a certain maximum range. In
many cases, the imposition of a habitual criminal sentence—in addi-
tion to whatever sentence the court may choose to give tl}e offender for
the underlying offense—is entirely discretionary. That is, the court 1s
left entirely free to impose no sentence on the offender which requires
additional punishment because of the combination of the prior record
and the current offense. Approximately half of the habitual criminal
statutes provide for the possibility of a sentence of life imprisonment.
Nearly all of the statutes apply to convictions for any felony. They do
not require use of a firearm. either for the earlier or the more recent
offense. Nor do they require violence or potential violence. Accordingly,
three larcenies would qualify in many states for treating the offender
under the habitual criminal statutes. .

As originally formulated, the Act required a mandatory sentence of
life imprisonment. The reason was that the Act was so narrowly drawn
to apply only to the most repetitive and violent and dangerous offender,
that a life sentence would be justified in any case that could reasonably
be expected to be prosecuted under the Act. Indeed, it is the underlying
premise of the Act that at a certain point, a career criminal becomes
practically impossible to rehabilitate. The Act also recognizes that
career criminals commit offenses very frequently and ordinarily con-
tinue to commit them for a period of many years, usually ranging up
to the age of thirty to forty years old. o o

There is also an underlying premise that the likelihood of the indi-
vidual career criminal returning to a life of crime and continuing that
life of crime are essentially unaffected by short or medium range prison
sentences. Thus, the conclusion is that the only way to prevent further
offenses by such a career criminal is to remgve him from suclety on an
essentially permanent basis.

W
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LIFE SENTENCE, VERSUS 15-YEAR SENTENCE

In the course of extended consultations with representatives of the
White House, the Justice Department and others in the Administra-
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tion, more attention was paid to the issue of a mandatory life sentence
than any other issue. Two objections to a mandatory life sentence were
raised by these representatives. First, there was the concern that the
inflexibility of the penalty provision might make the statute more diffi-
cult to enact. It is well known that mandatory minimum sentencing
schemes in general have been opposed by federal judges as well as b
many legal scholars and penologists. The framers of the Act in its origi-
nal form believed that the inflexibility, while a defect in other manda-
tory sentencing schemes, was not a defect in this one. After all, the
statute only applied to the most dangerous and repetitive criminals.
Moreover, their prior convictions ordinarily would or should have re-
sulted in extensive prison sentences.

Thus, the idea was that once the career criminal has become a “three
time loser”, the only reasonable disposition is permanent incarcera-
tion. Nevertheless, it was recognized that requiring a life sentence for
robbery and burglary was unprecedented. The numerous state habitual
criminal statutes that authorize life sentences do so on a discretionary
basis and leave entirely within the power and choice of the court the
actual enhanced sentence to be imposed. '

Moreover, hypothetical circumstances can certainly be formulated
which would undoubtedly involve violations of the Act but arguably
not justify a life sentence. In addition, it was regarded as essential to
prevent premature release of hardened criminals by prohibiting re-
lease on parole under the Act. Therefore, imposition of a life sentence
would literally mean that unless pardoned, the.offender would be con-
fined for the rest of his natural life. Since the criminal studies de-
seribed in earlier sections of this report generally show a rapid fall
off in the rate of offenses committed by career criminals once they
reach general age range of thirty or forty years old, a mandatory life
sentence could result in unnecessarily extensive incarceration of people
who may have reached an age where they might no longer be danger-
ous. Moreover, the framers of the bill recognize that in general the
sentencing pattern of federal judges for violent crimes was entirely
appropriate even though many state judges seem to impose unduly
short sentences. Thus, there was little apprehension ¢hat flexibility in
the penalty provision would lead to significant or widespread aberra-
tion by the federal judiciary or otherwise compromise the objectives
of the statute. :

For these reasons, the bill’s sponsors agreed to accept the suggestion
of the Administration that the bill not require a life sentence in every
case, but provide a range of penalties in the discretion of the court. It
was agreed that in view of the prior record and the severity of the
current offense, as well as the need to incapacitate the offender for the
balance of what would otherwise likely be a normal criminal career,
a sentence of at least fifteen years was in order. Accordingly, the
statute requires fifteen years in prison but allows any greater term in
the discretion of the court. The court can impose a sentence of life
1mprisonment. ~ ‘

PROVING PRIOR CONVICTIONS

_ A, problem was posed how to incorporate proof of the prior convie-
tions into the proceedings. The primary objective was to avoid prej-
udicing the defendant’s opportunity for a fair determinaticn by the
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tryer of fact. Accordingly, it was decided at the outset that the facts
constituting the prior conviction ought not to be alleged in the indict-
ment or proven at the trial. Subsection (a) (2) stipulates a procedure
whereby the prior convictions can be proven any time after the trial
and before the sentencing. The section states a requirement of “proof
of the requisite prior conviction to the court at/or before sentencing
* * %2 The language was intended to preclude the facts being pre-
sented to the jury, to simplify the trial by eliminating any requirement
to prove the prior convictions, even out of the jury hearing as a part
of the trial itself, and (o provide the presiding judge with consider-
able flexibility as to precisely when to require the proof of the prior
convictions. ‘
EVIDENCE OF PRIOR CONVICTIONS

It is contemplated that ordinarily the court will not require evi-
dence of the prior convictions until after the trial is completed. Of
course, the court may, as a part of the discussion during a pre-trial
conference, demand assurances that the prosecution has the requisite
proof. The court may even require that it be shown the proof at the
pre-trial conference. Ordinarily, the proof will be in the form of cer-
tified court records from the state or federal courts where the prior
conyictions were obtained. In some circumstances, there may also be
ancillary fingerprint records or other records of identification. More-
over, the court might require the prosecution to submit to the defense
attorney, at or before.the pre-trial conference, copies of such records.
All these measures would be entirely consistent with the procedure
envisioned under this bill. The key point is to leave the flexibility
with the presiding judge. :

Generally, it is expected that the submission for the record of the
proof of the prior conviction would occur either at a separate proceed-
ing following the trial and in advance of the date of sentencing or at
the proceeding concluded by imposition of the sentence itself. Again,
the discretion is with the court. Where the defense has indicated an
intention to challenge the sufficiency of the records, probably a sep-
arate hearing would be the best way to proceed. On the other hand, if
the prior convictions were to be stipulated to, or their proof to not be
subject to serious challenge, most efficient use of court time might be
for that proof to be presented in the early part of the sentencing
hearing.

PRIOR CONVICTIONS NOT AN ELEMENT OF THE OFFENSE

. The proof of prior convictions, properly viewed, is an element of the
In personam jurisdiction of the court, not an element of the offense.
The only elements of the offense are: (1) those required to make out
the crime of robbery or burglary under the applicable state felony
statute and (2) proof of possession of a firearm. Therefore, there is

no legal requirement that the prior convictions be proven prior to the | 7

jury rendering a verdict or the deféndant entering a guiliy plea.

To make plain the intent of Congress with regard to proof of the

prior convictions, subsection (b) specifies that the prior convictions
“need not be alleged in the indictment?”, Subsection (b) (2) further
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provides that neither “shall proof thereof be required at trial to es-
tablish the jurisdiction of the court or the elements of the offense”.
This lanouage is included to make it clear that the phrase in the
prior section of “at or before sentencing” was not intended to include
the trial proper. ‘

In addition, it is important to preclude collateral litigation on the
circumstances for proof of the prior convictions. The effect of the lan-
guage in Subsection (b)(2) is to eliminate the need to complicate the
trial with proof of the prior conviction as well as to eliminate the risk
of prejudice to the defendant. Moreover, the language is intended to
preclude motions during the trial of the prior convictions.

The only alternative procedure suggested was to put the defendant
to an election. He would be required to either stipulate to the prior con-
victions or agree to their being proven during the course of his trial.
Such an election seemed unfair to the defendant, unnecessary and un-
wise. Even if the issue of the prior convictions and the sufficiency of the
proof thereof were to be heard outside the jury during the course of the
trial, it would have potentially troublesome effects and no significant
advantages. For one thing, it would likely result in the jury being held
longer than necessary. Second, it might result in an undesirable diver-
sion of the course of the trial. Ordiprarily, the defendant has only three
lines of attack against the proof of prior convictions: (1) that the rec-
ords are not in due form and are not admissible and reliable under the
judicial notice provisions of the Federal Rules of Criminal Procedure;
(2) that even if in proper form, the records do not in fact accuratel
reflect the disposition of the cases in the earlier prosecutions; and (3
even if the records are in due form and accurate, they refer to another

person,

. The second and third lines of challenge are likely %o involve the de-
fendant taking the stand and possibly the presentation of other wit-
nesses as well. For such a “trial within a trial” to occur was viewed as
an unfortunate diversion from what ought to be the proper course of
the trial. Nor is there any advantage to the defendant. He is as well
served by litigating these issues in a post-trial evidentiary hearing.
Finally, if the defendant is acquitted, there is no need to pursue deter-
mination, of issues raised regarding sufficiency of the proof of the prior
eonviction. : .

Accordingly, the framers of the Bill chose to leave this issue for the
post-trial phase. Subsection (b} also contains clarification with regard
to sentencing under the provisions of Subsection (a) and particularly
the matter of serving the sentence. '

SUBSECTION (b)(3) PRECLUDES PROBATION

Subsection (b) (3) provides: “any person convicted under this sec-
tion shall not be granted probation nor shall the term of imprisonment

" imposed under paragraph (a) or any portion thereof be suspended”.

The general authority of the court to impose probation in lieu of a

“prison sentence authorized by the penal statute is thereby explicitly

respoved. Similarly, the general authority of judges to suspend all or
partof a prison sentence 1s also removed. This language therefore rein-
forces the implications of Subsection. (a)(2) that the sentence means
at least fifteen years in prison, =~
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SUBSECTION (b) (1), COURTS CONSIDER DANGEROUSNESS IN ASSIGNING BAIL

Subsection (b) also contains substantive provisions with regard to
bail and parole. Concerning bail, Subsection (b) (1) provides that
“any person charged pursuant to this Section shall be admitted to bail
pending trial or appeal as provided in 18 U.S.C. 83148”. Section 3148
concerns persons awaiting trial for capital ottenses and persons who
have been convicted and have appeals pending. The essence of this Sec-
tion is to authorize the judicial officer to determine the issue of the
defendant’s bailability in the light -of his dangerousness to the com-
munity. It is generally assumed that pursuant to the provisions of
the Bail Reform Act of 1965, a federal judge does not have the au-
thority to consider the defendant’s dangerousness, as opposed to the
risk that he may not appear for further proceedings. Under current
law the only provision explicitly providing the court the authority
to consider dangerousness 1s Section 3148. If the federal criminal code
were to pass, it has more elaborate provisions to the same effect. How-
ever, the future fate of the proposed code has been sufliciently uncer-
tain for a long time, that it was thought advisable to incorporate the
provisions of an existing statute. : )

Section 3148 does not require pre-trial incarceration. Nor does it
authorize the setting of bail in unreasonably high amounts. It merely
allows the court to consider the dangerousness of the offender to the
community, including the victims and witnesses, in determining

whether or not to release him under any conditions or terms of bail. -

It is expected. that under S. 1688 defendants would be released, to
await trial in some cases and held in custody in others. It is also ex-
pected that those defendants held in custody awaiting trial would be
tried even more expeditiously than those released.

Of course, the Speedy Trial Act, provides for trial within seventy
days of indictment for all federal defendants. Failure to meet this
deadline can result in dismissal of the charges against them. In light
of the intent of Congress as stated in Section (4) (b), discussed below,
that all persons charged under this Act shall be tried expeditiously,
it is anticipated that defendants charged under this Act will be sched-
uled for trial more rapidly than virtually any other category of fed-
eral defendants. Therefore, it is expected that their trials will be
held at a far earlier date than required by the Speedy Trial Act. De-
fendants released on bail might be tried in six to eight weeks in the
ordinary cases. Under S. 1688 it is expected that they might be tried
in three to five weeks. Those held in custody awaiting trial would be
brought to trial even faster.

It 1s believed that since the capacity of the federal courts to try
defendants in compliance with the Speedy Trial Act in every case 1S
not in doubt, but proven by a massive record assembled in recent years,
the capacity of the federal court to give cases under this Act the pre-
cedence that would result in far faster trials for those prosecuted un-

der the Act, is equally clear. Accordingly, there is assurance that .

defendants incarcerated and awaiting trial under this Act would
actually be tried in a matter of a few weeks. Accordingly, it is thought
that the prospect of a very early trial provides an adequate safeguard
and assures basic fairness for those denied bail.
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Originally, the Bill stipulated that the trial must be within sixty
days of arrest or indictment, whichever occurred first. The specificity
of this provision was viewed as being too inflexible and potentially
troublesome by the Justice Department. There was a concern that it
might interfere with the management prerogatives of the federal
judges and their court administrators and aiso might complicate the
task of the United States Attorneys. However, the J ustice Department
agreed with the notion that cases under this action be tried at the
carliest possible time and in preference to cases under nearly all other
iederal criminal statutes.

SUBSECTION (b)(4) PROHIBITS RELEASE ON PAROLE

Subsection (b) (4) requires that the sentence imposed shall be the
sentence served. It states: “any person convicted under this Section
shall not be released on parole prior to the expiration of the full term
of imprisonment imposed under paragraph a.” Accordingly, if the
court 1mposes a sentence of twenty years, the defendant must actually
serve the entire twenty years. Similarly, any life sentence imposed un-
der the Act would be literally for life. The provision does not preclude
parole supervision following completion of the sentence imposed. Thus,
1f the court imposes a sentence of fifteen years on an offender, he would
be released after he had served fifteen years and could thereafter be
under parole supervision as ordered by the court. The provision sim-
ply intends to eliminate early release on parole. The reason, of course,
15 that these offenders are viewed as undeserving of early release even
given exemplary behavior in prison, because of the heinous and dan-
gerous quality of their recent crime and prior felony convictions.
Moreover, the studies cited above indicate that if released prior to
reaching the age at which their criminality will naturally diminish,
these otfenders are highly likely to quickly resume their careers.

Given the typical backgrounds of oifenders who would be prosecuted
under the Act, recent studies based on confessions of the inmates them-
selves establish that any career criminal with two or more prior con-
victions for robbery or burglary is almost certain to have an even larger
number of prior convictions for other serious offenses, as well as a large
number of lesser offenses. Given the prior criminal record viewed in its
totality and the fact of using firearms to commit a major felony, it
15 viewed as conclusive that the application of the statute is limited
to very serious criminals who are highly dangerous and effectively
beyond rehabilitation. Under these circumstances, precluding early re-
lease on parole seems warranted and does not subject the defendant to
unjustified sanctions.

The proposed federal criminal code revision likewise eliminates
early release on parole. In fact, it does so for ail categories of offenses.
The proposed code also contemplates that crimes 0£ violence will result
in lengthy sentences. Thus, the code would establish a commission
which would recommend guidelines which, if approved, would be fol-
fowed by federal judges in imposing sentence. For each offense the
guidelines would recommend a range of sentences. With regard to se-
rious and violent crimes, the statute itself mandates that the commis-
sion’s proposed guidelines contain a substantial period of incarceration
for such offenses. Moreover, the code provides that where a firearm is

9
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used to commit a federal felony, the court impose at least two years
}Irllprisonment above and beyond that imposed for the underlying
elony.

Accordingly, in every respect, the sentencing scheme proposed in
S. 1688 is consistent with the proposed criminal code. The sentencing
scheme of the Act is also consistent with the trend in the legislatures
and state courts throughout the country over the last decade. They have
moved increasingly toward a determinant sentencing structure and
the view that highly serious criminality must result in sure and sub-
stantial prison terms. Finally, like the proposed federal criminal code,
the laws of many states contemplate an additional sentence being im-
posed whenever a firearm is present. Both federal and state enact-
ments, and proposals of recent years also give considerable weight to

prior record of convictions in terms of what a minimum sentence
should include.

/i
S. 1688 REQUIRES NO PRIOR INCARCERATION

3. 1688 does not require that the prior convictions resulted in incar-
ceration. Some habitual criminal statutes in various states do require
that the prior convictions led to sentences of imprisonment. Such a
requirement was not adopted for this bill because the very problem
the bili is designed to remedy is the consistent pattern in certain
jurisdictions of totally inadequate sentencing of violent eriminals for
major offenses. To require that in order to qualify under S. 1688 as
prior convictions, the prosecutions have ended in a jail sentence, would
be to provide a sanctuary for precisely those armed career criminals
most in need of federal prosecution.

The argument could be made that the imposition of probation or
the suspension of jail sentences in earlier cases reflected judicial
determination that the crime was not serious. This argument seldom
has any justification. By requiring that the conviction be for a felony
rather than a misaemeanor, the Act excludes less serious offenses.
Whether the jury convicted of a lesser offense, or the conviction was
the result of plea bargaining reflecting the judgment of a prosecutor
that a misdemeanor conviction and sentence were appropriate does not
matter. One way or the other, it is believed that all of the truly non-
serious burglary and robbery prosecutions would have been down-
graded to misdemeanors. Where the conviction is for the felony, and
particularly when the felony must be in the “family” of robbery or
burglary, no argument can be maintained that the offense is not seri-
ous. Moreover, it is well understood that where probationary sentences
are Imposed, they reflect the hope and the expectation that despite the
past offense, the offender is likelv to reform and not to commit further
Telonies, Where subsequent events prove this hope to be totally un-
founded, the defendant does not deserve the benefit of any inference
that his earlier crimes should be viewed as not serious,

SECTION 3 v

Section 8 of the Act merely provides that the table of sections
for Chapter 108 be added to by pilacing at the end of the new Armed
Career Criminal section, Section 2118. .
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SECTION 4

~Section 4 reflects the intent of Congress with regard to the initia-
tion of prosecutions under the Act. Section 4 has three subsections
which deal with one major issue. Subsection (a) concerns the con-
sultation with local authorities and joint review of cases to determine
whether they should be transferred to federal court for prosecution
under this Act. The subsection stipulates that ordinarily cases will be
prosecuted only upon request of the local District Attorney. It also
stipulates that even where the District Attorney has made a request,
the Attorney General retains full discretion to accept or refuse to
bring such a prosecution. Finally, the subsection contains a procedure
whereby even in the absence of the request of the local District At-
torney, four specified top-level Justice Department officials in Wash-
ington can authorize thz initiation of a case under the Act. .

The subsection begins with the broad statement of understanding
as follows: “It is the intent of Congress regarding the exercise of
jurisdiction under this Act that ordinarily the United States should
defer to state and local prosecution of armed robbery and armed
offenses.” More than 95% of such cases are presently prosecuted in
the state courts, except for bank robberies which have a higher per-
centage prosecuted federally. Nothing in the Act is expected to change
case unless there is specific reason. I'hus, where the local prosecution
this overall division of labor between federal and local law enforce-
ment. Nor is the Act expected to change the handling of an individual
cases unless there is specific reason. Thus, where the local prosecution
system is able to achieve just results, there is no expectation that the
case would even be reviewed for transfer to the federal courts, much
less prosecuted federally. Where, however, because of sentencing pat-
terns bail laws, court backlogs, or some other circumstance, the expec-
tation is that just results cannot be achieved in the ordinary course of
state prosecutions, consideration should be given to the possibility of
transfer to the tederal court. Thus, in many jurisdiction there will be
little, if any use of S. 1688. On the other hand, in those limited number
of jurisdictions, most of which are in major urban centers where there
has been a major breakdown in the criminal justice system, there may
be a need to resort to federal prosecution.

The Act is very flexible. Under the Act, in one period, cases might
be referred for federal prosecution whereas in the same jurisdiction
in another time period they may not. Thus, the pattern of referral
of cases for federal prosecution is expected to vary, not only from
jurisdiction to jurisdiction, but from time to time.

The statute contemplates that there will always be consultation be-
fore a decision is made as to which forum the case should proceed in.
The creation of law enforcement coordinating committees in most of

w\the jurisdictions throughout the country should provide a mechanism

for assuring the maximum cooperation in this matter. Similarly, the
expanding programs for cross-desi%nating federal and state prosecu-
tors should facilitate application of the statute, Finally, the develop-
ment-of written and unwritten guidelines on declination policy for
federal prosecutors should facilitate the orderly review of these cases
and the development of the firm standards for making the necessary
determinations, ‘ :

4
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The statute contemplates full consultation in all cases and mutual
consent in most. That is, no federal prosecution would begin without
full discussion with the local prosecuting authority and any other
state and local officials interested in the matter. Second, in all but the
absolutely rarest of cases, no consideration would be given the federal
prosecution unless and until there were requests from the District
Attorney. Even then, prosecution would not necessarily follow, but
would be a matter for the Attorney General and his subordinates to
determine as they do in other cases of broad concurrent jurisdiction.
The essential considerations would be two-fold: (1) Is there reason to
believe that a far better result could be obtained in the federal court
and (2) does thec ase involve a “significant federal interest”? Unless
Justice Department officials determined both questions in the affirma-
tive, there would be no federal prusecution.

ATTORNEY GENERAL RETAINS NORMAL PROSECUTORIAL DISCRETION

The local District Attorney does not have an absolute veto over
initiation of the federal prosecutions. To give him such a power would
be grossly anomalous. Accordingly, the statute that provides that “if
after full consultation between the local prosecuting authority and the
appropriate federal prosecuting suthority, either the local prosecuting
authority requests or concurs in a federal prosecution and the Attorney
General finds such prosecution practicable, or the Attorney General,
Deputy Attorney General, Asscciate Attorney General, or designated
Assistant Attorney General, determine that federal prosecution 1is
necessary to vindicate a significant federal interest, then federal pros-
ecution may be initiated under this Act.” Thus, one of the four top
officials in the Department of Justice in Washington can authorize
federal prosecution even over the objection of the local District At-
torney. However, the United States Attorney, the counterpart of the
local District Attorney cannot do so on his own. Moreover, the high
Justice Department can only suthorize a prosecution upon making a
determination that the federal prosecution is “necessary to vindicate
a significant federal interest”. That requires (1) that there be a sig-
nificant federal interest presented by the circumstances of the case and
(2) that the significant federal interest cannot be met by local prosecu-
tion.

It is expected that this provision would be used rarely. It may not
be used at all. Nevertheless, it is important and represents a basic
principle. The prosecutive power ol the Attorey (General cannot be
made contingent upon the assent of a local official. There would be no
justification for violating that principle here, nor is there any need.
To do so would be not only anomalous, but totally without precedent.
There is no feder'? criminal statute, the exercise of which requires
prior consent of a local prosecuting official.

As explained more fully below, the National District Attorneys® |

Association in April 1982 adopted a resolution opposing the Act he-
cause it contained the language allowing for a federal prosecution-gver
the local District Attorney’s objection. In November 1981, the NDAA
had adopted a resolution supporting the Act in principle. The earlier
resolution urged that language be added to reflect the concept of
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“mutual consent.” The later resolution, in effect, expressed the dissatis-
faction of the Association with the language ultimately employed. The
framers of the Bill concluded that they had no choice but to add an
“escape clause” whereby the Attorney General could prosecute even
without a request from the local District Attorney. The Department of
Justice and the Administration felt as strongly on this point as the
framers of the Bill. ‘.

~ Subsection (4) (b) further expresses the intent of Congress that
“any person prosecuted pursuant to this Act be tried expeditiously and
that any appeal arising from prosecution under this Act be treated as
an expedited appeal”. The use of the word “expeditiously” is meant to
imply the equivalent of “as soon as possible”. The phrase “expedited
appeal” has general meaning and application in the courts of appeals
in the various circuits around the country. Generally speaking, “ex-
pedited appeals” are taken out of sequence and treated as fast as pos-
sible given the nature of the case.

As noted earlier, originally the statute contained an absolute require-
ment of trial within sixty days and disposition of appeal within sixty
days. These provisicns were omitted at the request of the Administra-
tion and the Department of Justice. They were viewed as having ex-
actly the right intent and purpose, but of being too rigid. There was

-also concern about unintended interference with the application of the

Speedy Trial Act to all federal prosecutions. In the final analysis, it
was judged that it was sufficient for Congress to express its concern
about the need for speedy disposition. The actual execution of the objec-
tives is in the hands of the federal judiciary.

Finally, Section (4) (¢) preserves the principle of nonlitigability.
That is, it provides that nothing in Section (4) can become the subject
of an attack by a defendant on his indictment or conviction. The sec-
tion provides in part: “This section shall not create any right enforce-
able in law or in equity in any person, . ..” The Subsection continues
by providing that the courts shall not hear claims as to whether or not
“the procedures or standards set forth in this Section has been fol-
lowed”. Of course, all the normal motions available to a defendant to
contest the charges against him or the conduct of the prosecution
brought by the government remain available. The effect of this Subsec-
tion is merely to make clear that various expressions of Congress’ intent
regarding the application of the Act to particular cases should not give
defendants any additional grounds for challenging their cases.

VI. Agency Views

S. 1688 has been endorsed by the Administration and the Depart-
ment ¢f Justice. Throughout the period during which the bill was
developed, consultations were carried on with representatives of the
Department of Justice and the Administration. The principal rvepre-
sentative of the Administration was Lowell Jensen, the Assistant At-
torney General in charge of the Criminal Division of the Department
of Justice. Mr. Jensen was instrumental in the development of the

legislation. He made many suggestions, both before and after its in-

troduction on October 1, 1981, Virtualiy all of his suggestions were
adopted. The changes in the Bill between the form in which it was
originally introduced in October and the amendment in the nature
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of a substantive before the committee now are the result of confer-
ences with Mr. Jensen and his associates, In nearly every case the
changes reflect suggestions made between October 2 and March 17 by
Mr. Jensen and his counsel, Jay B. Stevens.

On March 18, 1982 at the fourth and final hearing before the Juve-
nile Justice Subcommittee, Mr. Jensen testified to the Administration’s
support of the Bill. He stated: “Today I am pleased to advise you
that after further analysis of the proposed Act, the Department of
Justice supports S, 1688” (p. 33). ‘ A

Mr. Jensen stressed that the Bill reflects the same priority to in-
crease efforts to combat violent street crime which the Department of
Justice has established. He stated: “The Department of Justice 1s
committed to doing a more effective job of combating violent crime
in this nation” (p. 84). My. Jensen noted that: “S. 1688 is designed
to strike at the heart of violent crime, the recidivist” (p. 34). Mr. Jen-
sen agreed that by targeting those recidivists who are usin% firearims,
the Bill has identified the most dangerous of all offenders for special
attention. He said: “It is our view that the Bill appropriately focuses
on the critical problem of repeat offenders who use a firearm in the
commission of yet another robbery or burglary” (p. 34). Mr. Jensen
emphasized that because of “the limited class of offenders targeted by
this Bill” (Statement, p. 4), S. 1688 “facilitates a concrete federal
participation in attacking” the core of the problem of violent crime
in America (p. 4). Because of its focus on this limited class of of-
fenders, Mr. Jensen stated that the Bill provided a “means of making

an impact on violent crime” (p. 5).

MANDATORY SENTENCE IS DESIRABLE

Indicating that the Bill contains “a number of significant features”
(Transcript p. 83), Mr. Jensen stressed that “defendants convicted
under this provision are subject to a term of imprisonment of fifteen
years to life, without the benefit of probation, parole, or a suspended
sentence” (p. 33). With its mandatory minimum sentence of fifteen
years imprisonment, the Bill “recognizes the need to deal swiftly and
effectively with those offenders who habitually prey on the property
and safety of innocent victims. . . .” (p. 34). Mr. Jensen stressed the
Department’s support for “enhanced nenalties for career criminals”
(Statement pp. 3-4). Mr. Jensen explicitly agreed with the central
premise of S. 1688 that lengthy incarceration is needed. Without in-
capacitation of career criminals, there is little prospect of reducing
the spiraling rates of violent crime. In this regard, Mr. Jensen said:

Substantial periods of incarceration for persons who have
demonstrated repeatedly that they are a violent threat, is one
way of insuring the safety of our communities and curtailing

the disproportionate number of offenses committed by career -

criminals. (Page 4)

r
Not only are lengthy sentences essential for these offenders, but the
impact on prevalence of crime will be significant. Mr. Jensen indicated
that the direct impact of the Bill would be substantial. He said : “The
incarceration of even a small number of recidivists, robbers, and bur-
glars would save our communities millions of dollars (p. 5).
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Mr. Jensen stressed that the penalt isi y ]
' es; ity provisions of the Bill not onl
reflected the position of the Departme-lilt of Justice, but also ofoghi
Attorney General’s Violent Crime Task Force, He noted that:

The proposed legislation is consistent with the mandatory

sentence recommendations of the Attorney G ) .
Force on Violent Crime. ( page4) y General’s Task

Recommendation 17 states: “The Attorne General shoul

or propose legislation to require a mandato%',y sentence fgg &:n&goﬁ
a firearm in the commission of a federa] felony” (Report, page 29).
In its commentary the Task Force stressed that mandatory ,sentencing
was strongly supported by the public and the police and that it would

provide an ettective deterrent to crimes of this sort” (page 80). The
Task Force stressed, however, that: “To be effective, the mandstory
sentence Sh(,)l‘lld be severe enough to have the necessary deterrent force”
(page 30). The Commentary retlected the Task Force’s conclusion that
the mandatory penalties for use of firearms in a, felony should be in
addition to the sentence that would otherwise be imposed and should

not be subj ReE : Se( .
tion (pall};ej?g(z)t) f;o being suspended or avoided by imposition of proba-

STRICTER PUNISHMENT OF FIREARMS OFFENDERS

. While Recommendation 17 was limited by its terms to use earms
In connection with federal felonies, the 'l‘agk Force also recgfnfxirllgitilgg
Increased prosecution of convicts for Ppossession of weapons even in the
absence of any underlying federal felony. Recommendation 21 stated
In part that the Attorney General should provide “for increased fod-
(fairgyl prgsecutlons of convicted felons apprehended in possession of a
rearm” (Report, page 80). The Task Force explicitly adopted the
theory behind S. 1688 that federal prosecution should be instituted
where it will result in sufficient sentence which might not be obtained
1n the state courts. The Task Force stated in Recommendation 21 : “The
appropriate federal role is to initiate prosecution, in order to bring
federal prosecutorial resources and more severe penalties to bear on
the most serious offenders in a locality who are apprehended with fire-
arms In their possession” (page 30). The Task Force also recognized
that since federal prosecution could 1106 be brought against all fire-
arms-bearing convicts, efforts would have to be concentrated on the
worst and most dangerous offenders in a particular locality. In the
Commentary the Task Force explicitly recognized that the need for
federal intervention will vary greatly from one jurisdiction to the next.

The Commentary noted, for example, that local firearms laws var
significantly. The Commentary states: “In some states, the federal fire-
arms laws are significantly more severe than comparable state statutes”,
Qf course, with its minimum mandatory sentence of fifteen years, S.
1688 will provide for the certainty of a substantialiy longer sentence
In many cases. ! ’
~

- \

AN

JOINT JURISDICTION AND CO\C\PERATION FAVORED

The Task Force also recognized that the federal prosecution may be
preferable to state prosecution, even where the ultimate sentences
might be similar, since in many jurisdictions federal prosecution will
be far more speedy. The commentary stated: “* * # in any federal
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districts the federal court dockets are not as crowded as county and
city course calendars” (page 32). _

Mr. Jensen also stressed the policy of the Justice Department that
the attack on violent crime in America must reflect an overall national
program. He expressed the view that S. 1688 formed an essential part
of this national program. In this regard he noted that” “This legis-
lative proposal is intended to assist the national effort to combat the
rising incidence of violent crime” (Transcript, page 84). By providing
new federal jurisdiction, the Bill enables the federal government to
participate in new, better and more effective ways in combating violent
crimes. Mr. Jensen said : “We believe this legislation * * * facilitates
a concrete federal participation in attacking that problem * * *? and
does so without requiring significant increases in federal resources
(Statement, page 4).

Mr. Jensen noted that the Department strongly supported efforts to
integrate the prosecutive programs of federal and local authorities. Mr.
Jensen also noted that: “The cooperative federal-state efforts contem-
plated by this Bill is consistent with the recommendations of the
Attorney General’s Task Force on Violent Crime” (Transcript, page
87). Mr. Jensen noted that the Task Force had emphasized the im-
portance of improving the attack on violent crime by increasing the
coordination and cooperation between local and federal prosecutive
efforts. He noted that the Task Force had recommended the creation or
reconstitution of federul, state, and local law enforcement coordinating
committees to provide the main mechanism for such an integrated law
enforcement effort. .

The primary mission of such committees, as Mr. Jensen stated, would
be to “ .. implement concurrent jurisdiction aveas” ("Transcript
pages 37-38). Mr. Jensen noted that in more than 50 of the 94 districts
in the country the Unit~d States Attorneys had initiated meetings of
their committees. Mr. Jensen emphasized that the coordinating com-
mittees would be able to establish criteria for referral of cases for
federal prosecution under S. 1688 which would reflect local conditions.

Mr. Jensen stated his belief that even a limited number of referrals
would have a very substantial deterrent effect. In this regard, the fol-
lowing exchange occurred :

Senator Seecrer. If one or two cases were picked by co-
ordinating counsels of fifty communities, I think it might
have a very substantial deterrent and therapeutic effect on
the community. ]

Mr. JensEN. I agree with you Mr. Chairman, (Transcript,

page 39)
Mr. Jensen also discussed the issue of whether S. 1688 might lead

to encroachment on law enforcement responsibilities appropriately left
to state and local authorities. He stated :

We are sentitive to the issues of federalism inherent in this ,/
bill and we do not view this legislation as an invitation to
intrude into those areas of law enforcement which state %nd
local authorities traditionally prosecuted.

We recognize fully that the<local authorities have the re-
sponsibility and the power and the commitment to direct the
prosecutions of violent offenses, This bill, however, provides
an important complement to that. And we see this bill as a
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tremendously important complement to the responsibilities of
the local prosecutors. (Transcript, pages 86-37)

Mr. Jensen stressed that the arrangement contemplated by the Bill
and the availability of the coordinating committees to implement it
assured that the issues involved in concurrent jurisdiction would be
ones “ * * * we should be able to effectively address * * * in a part-
nership” (page 40).

Quoting the language of Section 141, expressing the intent of Con-
gress for a presumption of state prosecution, Mr, Jensen indicated that
he did not feel there would be difficulty in achieving full cooperation
and complementary prosecutions (Transcript, page 87). Indeed, the

language of Section 141 was draftéd jointly by the sponsors of th
Bill and the Justice Department. JOmEy by P S e

8. 1688 PASSES “CONSTITUTIONAL MUSTER”

With regard to the question of the constitutionality of the bill,
Mr. Jensen said: “Tt is the Department’s view that S. 1688 would

- pass constitutional muster” (page 35). Mr. Jensen noted that the

courts have uniformly upheld the power of Congress under the com-
merce clause to regulate intrastate transactions in firearms. He noted
that this reasoning,“* * * gpplies equally to the use of a firearm in
the commission of an offense as addressed in this Bill” (page 35).

NO ADDITIONAL RESOURCES ANTICIPATED

With regard to the issue of resources, Mr. Jensen stated that the -
Department did not anticipate the need for significant additional law
enforcement resources in order to implement . 1688. He stated : “We
do not anticipate additional expenditures for investigation and prose-
(ElglOn gé.’)the limited class of offenders targeted by this Bill * * *»

age

Indeed, throughout the development of the legislation, Mr. Jensen
expressed the view that its implemeatation wold not require increases
in the number of federal investigators, federal prosecutors or federal
judges. Through proper exercise of prosecutorial discretion and sound
management of available resources, sufficient attention could be de-
voted to prosecutions and related activities in support of prosecution
to implement this Bill without greater manpower. Moreover, Mr. Jen-
sen stressed that: “It is our view that this is one of the most cost-eftec-
%ve means of making an impact on violent crime” (Statement, page
With regard to the federal prison system, Mr. Jensen acknowledged
that implementation of the Bill would have some impact. He indicated
that it was virtually impossible to predict the impact or to make pre-

z0ise estimates of the number of inmates who would be sentenced under
the Blli\ For one thing, the number of instances in which state prose-

cutoks Wj 1 request federal intervention is not known. Nor can it be
predictet

edicted from any available statistics. Second, the influx of federal
prison inmates from prosecutions of other federal penal statutes is also
difficult to predict. .

The federal prison population has fluctuated substantially over the
ast three or four years. In 1980 there were a substantial number of
empty beds in the federal prison system, Only a few years earlier it
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had been substantially over filled. Currently, the federal prison system
1s at full capacity. There is the expectation that as Cuban immigrants
not serving federal senténces who now make up nearly the entire pop-
ulation at the federal penitentiary at Atlanta, Georgia are gradually
reelased, spaces should become available which might be used for in-
mates sentenced under S. 1688. On the other hand, many of these spaces
may be needed for other federal prisoners. One of the great areas of
uncertainty concerns defendants sentenced for drug trafficking. 'I'o
the extent that the efforts of the Drug Enforcement Administration
focus on middle level or lower level drug sellers, these efforts tend to
generate a very large number of inmates. Conversely, where greater
cmphasis is given to the highest level of traflickers, the number of in-
mates tends to decrease significantly.

Nevertheless, in the final analysis. Mr. Jensen expressed confidence
that the inmates sentenced under the Bill could be accommodated with-
in the existing federal prison system. He stated :

Nor do we expect that the limited additional federal prison
population resulting from prosecution under this provision
will impose an undue hardship (Transcript, page 36).

In sum, Mr. Jensen strongly supported the legislation in each of its
particulars as well as the overall principles in the Bill. He stated :

From the Departments’ standpoint, we see this as an impor-
tant kind of legislative response to the Task Force, so we see
1t as an Important bill, Senator, and appreciate the opportu-
Zélaty to work with you and your staff on it (Transcript, page

THE PRESIDENT ALSO PERSONALLY SUPPORTS S. 1688

The provisions of S. 1688 have been consistently supported n
by the Department of Justice, but by the Admir'listr{f)d:ion as a,ozv(l)lnollg
ar}d’by the Presulept himself. As described in preceding sections, the
Bill’s author met with President Reagan on November 18, 1981 spécif—
lcally to discuss 8. 1688. At that meeting, he indicated his support for
the Bill. He did respond to concerns about its implications for federal
?31;132:1 ]Iéestou]rces b.ly a]skmgfl for f?rther analysis and study of those
1es. but., he made clear that unless the Bi ' 7
he%?terif)ied%) su;)port chr that 1e Bill turned out to be costly;
16 Fresident’s most definitive statements on the crime
and the greater effort which the federal government. undernflisp ]r(glbc{girf
shin would make to combat it appear in a speech that the President
delivered on Sentember 28, 1981 before the International Association

of Chiefs of Police who were meetine in their Annual Convention that -

day in New Orleans, Louisiana. The President said :

_ Now I fully realize that the primary task for anprehend- . -

ing and prosecuting these career criminals—indeed for deal-~
Ing with the crime problem itself~—helongs to those of vou
on the state and local level. But there are areas where the fed-
;;zge%o)vernment can take strong and effective action. (Text,

The President specifically suhported new federal legislati
pecifically supported new ral legislation t -
hance federal participation in efforts to combat violent crime. An.;oex?g
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the primary characteristics of such new federal legislation should be
the requirement of mandatory minimum sentences for firearms of-
fenses. The President said: “And we will support mandatory prison
terms for those who carry a gun while committing » felony” (page 4).
The President also endorsed the use of law enforcement coordinat-
ing committees to increase the cooperation between key state and local
law enforcement officials, He stated : “These committees * * * will lead
to a more flexible, focused and efficient attack against crime” (page 3).
As a general matter, the President expressed the view that efforts
against violent crime had to be given increased priority. He indicated
that under his Administration, “* * * yiolent crime is a major prior-
ity” (page 5). With respect to violent crime as well as more sophis-
ticated forms of crime, the President stressed the need to concentrate
attention on career criminals. The President said: “The truth is that
today’s criminals, for the most part, are not desperate people seekin,
bread for their families. Crime is the way they have chosen to live”
age b).
(pT%e Izresident clearly analyzed the need for greater federal efforts
against violent crime and career criminals. He noted that only a small
percentage of criminals were caught and a tiny percentage incarcer-
ated. fJe noted that:

In New York City, less than one-sixth of reported felonies
ever end in arrest and ultimately only one-percent of these
felonies end in a prison term for an offender (page 6).

He cited the experience in New York as described by Commissioner
McGuire whereby cases involving violent felonies are reduced through
plea bargaining to the point where they are “being trivalized”. Be-
cause of trial delays, lenient sentencing practices, excessive release of
dangerous defendants on bail and other problems, the President noted
that 70 percent of the people had “little or no confidence in the ability
of our courts to sentence and convict criminals” (page 6).

The %’resident was frank to acknowledge the extent of the problem.
He said:

It is time for honest talk, for plain talk. There has been a
breakdown in the criminal justice system in America. It just
plain isn’t working. ‘

The consequences are disasterous. In the President’s words:

All too often, repeat offenders, habitual law breakers, ca-

reer criminals—call them what you will—are robbing, raping
and beating with impunity * * * (page 6).

VIEWS OF CIHIEF JUSTICE BURGER

2. The objectives of S. 1688 enjoy a remarkable breadth of support.

In a(\ldition to the President and the Administration, there is strong
support for these objectives from prominent members of the Judi-
ciary, including the Chief Justice of the United States. Chief Justice
Burger appeared before the Annual Meeting of the American Bar
Association in Houston, Texas on February 8, 1981 to discuss the
problems of criminal justice, First, the Chief Justice noted that the
prevalence of crime in America, and particularly its larger cities was



)

vastly greater than in comparabie industrialized societies. He noted,
for example, that: “The United States has 100 times the rate of
burglary of Japan” (page 4). The Chief Justice also noted that the
rate of violent crime had been increasing steadily in recent years. In
addition, he noted: “Overall violent crime in the United States in- >;
creased sharply from 1979 to 1980, continuing a double-digit rate” 3!
(page 4). He noted that the extent of crime was so great that every
year one-quarter of all the households in this country are victimized
by some kind of criminal activity. Reference was also made to the
studies which indicated that the chances against a person arrested for
a felony or of being punished in any way in many American cities
were more than 100 to 1.

After reviewing these and other measurements of the crime epi-
demic and the failure of the criminal jusiice system in America to
curtail it, the Chief Justice raised the issue of the need for national
leadership and action. He asked the following provocative question:

For at least ten years many of our national leaders and
those of other countries have spoken of international terror-
ism, but our rate of routine day-by-day terrorism is almost
any large city exceed the casualties of all the reported “inter-
national terrorists” in a given year.

Why do we show such indignation over alien terrorists and
such tolerance for the domestic variety? (Page 4)

After a general discussion of the causes of crime, the Chief Justice
turned from social and economic and moral factors to the perceived
response of society through its criminal justice system. The Chief
Justice said:

We must not be misled by cliches and slogans that if we
abolish poverty, crime will also disappear. There is more to it
than that. A far greater factor is the deterrent effect of swift b

R

and certain consequences: swift arrest, prompt trial, certain i/
punishment, and—at some point—finality of judgment. i
(Page 5)

At the conclusion of this speech, the Chief Justice recommended
specific remedial measures. They included speedier trials and appeals, i
certainty in the imposition of sentences and the conclusion of criminal ;
proceedings, and reform of bail laws to allow judges to consider the g
“crucial element of dangerousness to the community. . . .” (Page 10) 5
The Chief Justice also endorsed reforms with regard to availability .
of probationary sentences and early release on parole. g

He said: !
It is clear that there is a startling amount of crime com- _‘?Iff
mitted by persons on release awaiting trial, on parole, and on o
probation release (page 6). : A
(.U‘ }
CONCLUSION . 3
'

S. 1688 addresses and overcomes each of the problems noted herein.  I*
First, it provides for federal assistance to the overburdened state pros- " \
ecutive and judicial systems. Second. it provides for speedier trial . )
and appeal than is often possible in the state systems. Third, it pro- . -
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vides for swift, sure, and sufficient punishment and thereby achieves
the necessary deterrent effect. Fourth, it allows dangerous offenders
to be detained while awaiting trial in appropriate cases. Fifth, it eiim-
inates the opportunity for improper use of probationary sentences and
the dangers of releasing pardoned criminals on parole long before the
expiration of their sentences and while they usually still represent a
danger to society.

: VII. Cost EsTIMATE

S. 1688 would permit federal prosecution of persons with two prior
convictions for robbery or burglary who use a firearm or possess a fire-
arm in connection with another robbery or burglary in violation of
state law. The Justice Department plans to prosecute no more than 500
such cases per year and has absolute discretion to bring or not to bring
such cases or any particular case. Cases in which federal prosecution is
requested by the local District Attorney-—a prerequisite for federal
prosecution—but is declined, would be prosecuted by state or local au-
thorities as at present.

Virtually, all investigation would be conducted by local police, not
the Federal Bureau of Investigation. Prosecutions in many cases
would be by local prosecutors appearing in federal court under “cross
designation” procedures as Special Assistant United States Attorneys.
Other cases would be tried by Assistant United States Attorneys in
addition to or in lieu of the caseload they would otherwise carry. The
Justice Department has determined that these cases could be handled
by the present number of assistants and its representative has so testi-
fied. He stated that no significant additional resources would be re-
quired by any agency of the Department or the courts to enforce the
statute according to plan.

The Federal prison system is expected to absorb inmates convicted
under this bill into present facilities with present staff. The Depart-
ment of Justice witness testified that it can do so “without undue
hardship.”

The Congressional Budget Office has estimated that the costs of en-
forcing the statute would be negligible in fiscal year 1983-85. The esti-

- mate is based on information provided by the Department of Justice.

" The Committee on the Judiciary notes that S. 1688 neither contains
nor implies any new budget authority. On the contrary, the Committee
intends that the costs of implementing the statute will be absorbed by
the Department of Justice. S. 1688 is not intended to “drive up” the
Department’s future budget requests. .
U.S. Concress,

ConcressroNar. Bupeer OFFICE,
Washington, D.C., September 84, 1982.
Hon. Strom THURMOND,

- Ahairman, Committee on the Judiciary,

US. Senate, Washington, D.C.

Dear Mr. CaarMAN : Pursuant to Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has reviewed S.
1688, the Armed Career Criminal Act of 1982, as ordered reported by
the Senate Committes on the Judiciary, September 21, 1982,

Under this bill, a%{y person involved in an armed robbery or burglary
in violation of federal or state law may be prosecuted for the offense in
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U.S. courts if the person has been previously convicted twice of rob- .
bery or burglary. The bill applies special criteria for bail, sentencing, K ¥
probation, parole, and other matters. It specifies that the United States ,
may prosecute such cases if the person has violated a provision of fed- 3
eral law or if the local prosecuting attorney requests or concurs in fed- ;‘
eral prosecution. L ;
Because the number of prosecutions and subsequent convictions re- : L
sulting from the bill depend on the discretion of the Department ot i
Justice and the courts, it is difficult to precisely estimate the impact of
the bill on the federal government’s legal and penal systems. Most of
the costs are expected to result from the extended incarceration of per-
sons convicted under the bill. Based on information from the Justice
Department, it is assumed that approximately 500 cases will be prose-
cuted by the federal government, with 400 resulting in conviction. 1t ‘
is expected that this caseload would be undertaken in lien of cases | "
that would otherwise be prosecuted under existing federal laws. Under ' Fy
these assumptions, there would be no significant increase in the costs
of the Department’s investigations or prosecutions. However, success-
ful prosecution of such cases will result in prison terms of at least fif-
teen years, compared to an average sentence of four years for felony
convictions under existing law. Based on an expected average cost per
prisoner of over $14,000 in fiscal year 1983, gradually rising in sub- 5 .
sequent years, the operating costs of the federal prison system are es- q i
timated to increase by approximately $1 million in fiscal year 1986, $3 ' L
million in 1987, $10 million in 1988, and by increasing amounts in sub- i .
sequent years. It also is likely that additional capacity will be needed i
in the federal prison system in the future in order to accommodate
this number of long-term inmates. ,
Should the Committee so desire, we would be pleased to provide fur- ! o
ther details on this estimate. ) L
Sincerely, ]
Raymonp C. ScuEPPACH
(For Alice M. Rivlin, Director).
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VIII. RecuraTORY IMPACT STATEMENT

The Bill is not expected to have any significant regulatory impact.

IX. CuaNges IN ExisTing Law

R

(S. 1688, as amended, to be shown in context in Chapter 103 of . ,~
Title 18.) A ‘

.,_A

X. Vore or THE COMMITTEE

S,
e -

On September 21, 1982, the Committee on the Judiciary met and Qo
voted without dissent to report favorably S. 1688, the Armed Careg‘ B L

Criminal Act of 1982. A b
o S .






