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. Mr. Chairman and Members of the Subcommittee: ’
, - ACRUTSITICNS :

Ll axe B

¢ I“am pleased to appear befonﬂ the Subcommlttee to discuss - '§

S

'kH.R. 3299; the "Comprehensive Drug Penalty,Act df 1983, The

goals ofethis'legislation, strengthendng the use of forfeiture as

8 L

a weapon in attacklng drug trafflcklng and 1noreas1ng the fines

) e

available for serious drug ofifenses, are ones whlch this Adminis-

‘ . - : C &
| trationKregards;a§%0f the hlghestwprlorlty, for they are essen-—
tial to our efforts in combatting one of the gravest crime - » ,; i

problems facing our coﬁntry: the importation and ddstribution of
dangerous drugs.’ Indeed two of the tltl s of the Pre31dent'
comprehen31ve erime leglslatlon, 1ntroduced 1n tbe House as'

= W
=

z H.R. 4151 -are similarly des1gned to 1mprove forfelture and ‘ ¥

! “increase drug offense f1nes.~ , = a o o

In comparlng H R 3299 and .the Admlnlstratlon s analogous C :?“ o

proposals, 1t 1s clear that Wwe are largely in. agree;lnt about the

{ " maJor ooncepts set forth An thls 1eglslatlon. In'addltlon to-

. 1ncrea81ng the now unacoeptably‘low max1mum flnes for drug e
crimes, these‘obJectlvesflnclude creating a strong»criminale

5

o forfeiture statute\that would be appllcable 1n all felony drug

¢ o ;_7 trafflﬁklng cases, &@v1d1ng authorlty for the c1v1l forfelture

I g
o »

: , e of real ppoperty used 1n the comm1831on of maJor drug crlmes,

o T i " o o

s "d prov1d1ng a fundlng mechanlsm whereby amounts reallzed 1n’

“ wk} » | forfelture cases can be used to defray the mountlng oosts

a

assoclated w1th forfeltures, and amendlng the forfelture prov1-

k 31ons of theoTarlff Act of 1930 4 a statute whlch governs 01v1l

© . <\

”1‘A1” forfeltures under both the customs and drug laws 'é to“increaSe

o(,

Y

<

ter it the use“of efflclent admlnlstratlve forfelture pnocedures in. xet
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: Subcommlttee to resolve these dlfferences in a mutually accept—

uncontested casesK\ While,oun approaches to each of theée,issuesﬁ
,dlffer somewhat I belleve the areas of agreement far outweigh

the dlfferences, and\we would be pleased to work with the

my testimony w1ll;touch. First, I will address the major:

.oontafns such a provision; H. R\ 3299 does not. Another

Ceivik for;e;tureuof real property used in serlous drug crimes

does not permit the forfeiture of land used for the domestic _

o
e

—_— -2 -

) ‘ . o~ ° g
abig way ' ’ v ’

Let me begin by outllnlng the pantlcular subJeots on whlch
% a0, »

differenges between H.R. 3922 and the Administrationls forfeiture

o
¢l

proposal. pne such difference is scope.' While H.R. 3922 is
cenfined to improvements in the‘forﬁeiture of drug related .

assets, the Administration's‘forfeiture proposal also amends the

<

RICO criminal forfeiture statute (18 U.S.C. 1963).: A, second

maJor &foerenoe concerns the questlon of 1nclud1ng a substltute

2

assets provision in crlmlnal forfelture'leglslatlon. Ourvproposal

dlfference, although not of the magnltude of the RICO and e

substltute assets 1ssues, is that H.R. 3299's prov131on for the
<

o

& e B ST P . 4
. = . . . i o B q B N
cultlvatlon of marihvana. = . .o . B

i
In addltlon to addre551ng these dlfferences between
8
H R. 3299 and the Admlnlstratlon s forfeltnfe proposal, my
o _
statement wzll stress the 1mportanoe of the Tarlff Aot amendments

N

to our c1v1l forfeiture efforts 81noe these amendments were not

9

before the Subcommlttee in 1ts con31deratlonoo$ forfe1t§ieﬁ\ ,

leglslatlon in the last Congress.k I will also take thx\kgppor-ﬂ;

S

53 G ’
tunlty to 1nform the Subcommlttee of a change in the Justlce

)
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AR , ' Department's pollcy w1th respect to petitiops for remission ano : . @
mltlgatlon, a change that we belleve neoe351tates a revision in

5 the hearing procedure set out 1n the criminal forfelture prov1—c -
& sions of H.B..3QQ9. Finally, at the request of,the;Subcommit-lyg' v

| tee's staff, I will“briefl&,discuss the ooncept of lowering.tne .
5 standagd,of proof in crimihal forfeitjire cases. |

s . - ©

" RICO Criminal Forfeiture -,

;\V
Va
e
\r

<

An iﬁoortant gart'of the‘Administration's forfeiture

legislation'focuses on strengthening the criminal forfeiture

o 7

pﬂov131ons of the Racketeenwinfluenced and Corrupt Organlzatlon _
or RICO statute (18 U.s.c. 19@1 gt‘seq.)L ‘H.R. 3922's forfeiture i
amendments are‘confined to those applicable to drug offenses. The

authority ‘to reach the profits and financial underpinnings of
organiZéd?ériminal’activity thnough forfeiture is a necessary

=)

part cf effective law enforcement ifi this area. This is the very

¢ reason that in 1970 the Congress included criminal: forfeitupe as

"one oﬁ the sanctions apﬁiicéblé?to violations of RICO. In our ¢

e v1ew combattlng rackete;rlng is a top prlorlty of federal law
D

enforcement and depr1V1ng those 1nvolved in organlzed crlmlnal

2

N

\act1v1ty of the flnan01al resources they amass and use in thlS

erine 1s an 1ntegral part of that enforcementxeffot . To be

i)
4
5
it

. R successful in this effort however,,we mnust 1mprove ex1st1ng

O

forfeltune authorlty under the RICO statute.

T G LIt

2
B
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‘insurance proceeds from an arson-for-profit schepme.

ture.

the case of RICO violations, in contrast to magy‘dPUg violations,

’foﬁfgiture‘ithhé sole procedure available. S ’ - —_—

B e mme——— L P o i s } R

]

al _4 -

i

¢

Briefly, the'peé€§to improve the RICO criminal forfeiture

provisions arises in -two areas.

Q

orofits of racketeering sth%olbé élarified,

First, the forfeitability of . .
Whether -the RICO )
statute now encompasses such profits‘is a quéstion currently.

before the Supieme Court 1n Russello V.

United States - b
1983 7.

issue in Russello is more than $300,000 ;p:fraudulently obtained

¥

(No. 82472, cert. granted Jan. 10 The property at

We believe

; B |

it is essential that such profits be Subject to forfeiture under

Should the Congress fail to addressothis issue
&

the RICO statute.

“and Russello is decided against the government the\tffedtlveness

o

4of the RICO forfelture prov181ons w1ll "be severely llmlted ; »

2
The second problem posed by the”RICO forfelture’statute is
: 3 Gos
one that arises‘fbom.the distinctive nature of criminal forféi-

5

i

In crlmlnal forfeiture, unlike civil forfelture, the'

.government cannot obtaln control of the assets until after a

a

judgment of forfeiture‘is antegéd.

As a result, a defendant has

ample opportunity to conceal or transﬁen his forfeitable’assets;

and such

in advance of trial, pre—conv1ct10n transfers can Bender

©

the sanction of fdrfeiture anoillusory one. - ThlS is the greatest

" problem posed in;usinghcriminal forfeiture effect;vely,-and in

4

there is no alternative remedy of civil forfeiture; criminal

o 2 . . s B . . =

P
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Presently, under the RICO statute, the only mechanism to

3 C

a0 ‘addresshthe problem of”pre-conviction tnansfer or disposition of
i S0 assets 1s a r'estr°amlng order, and that remedy is avallable only
; : after indictment. As 1is recognlzed in the drug felony criminal

§ : forfelture statute proposed in H R. 3299, the authority to obtain
| a restralnang order should bewextended, under certain limited

% _L | cireumstances, to the preeindictnent pergod. %his additional
{‘authority should abpiy to RICO fénfeitures~as well. The A?mlnls—

tratlon also urges that the RICO crlmlnal forfelture prov181ons,

in H.R. 3299, be amended to include a substitute assets provision

b to address those cases where a restraining order cannot be

obtained or is'ineffeCtive. "In short, with isolated exceptions,

we sSee no reason why the ba51c language, coneepts, remedles, and_
procedures under the RICO and drug offense criminal’ forfelture
statutes should not be parallel.

. L ‘ ' . Substltute Assets

,;oAs noted above, it is the p081t10nmof;the Department of
Justice that amsubstitute>a5§ets provision WOuld greatly;enhanee'
the effeetiveness of eriminaluforfeiture. Briefly, a substitute

wassets;provision‘wonks as follows.‘ fhelgo#ernment‘must prove in
the criminal trial that spegified propent& of the defendant .was
" uSed or obtained in snehea%&ay as to render’it%subjeet to

forfelture upder the applicable statute. If afteb the entry of -

the spec;al verdlc* of forfelture, however, 1t is found that
\\ ¥
those specified assets have\geen removed, eoncealed or transa‘
: ) .
N ferred by the defendant so that tth ‘are no longer/avallable t0~

o

B
fat

and the proposed drug felony criminal forfeiture statute proposed

iy i e s e
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\satlsry the forfeiture- Judgment

dant to fonfelt other of his assetégin substitution.

‘1nnocence of the‘ownep of the’property-lsflrrelevant.

relatlonshlp to the offense.

provision 1n the context of crlmlnal fovfelture.

~selzure of the property

- -
the court may order the defen-

Thus, by

\
applylng a substltute assets prov1s1on, defendants wojyd not be

" able to av01d the criminal forfelture sanctlon 31mply by making

their forfeltable assets unavailable at the tlme of oonv1otlon
Substltute assets is a novel concept It departs from thep
tradltlonal concept of forfelture upon whlch eivil forfnltures‘
are based. In»clv1l forfeltures, 1t 1S‘the'propertv that is
"guilty," and 1ndeed, w1th the exceptlon of a few ‘of the most
recently enacted 01v1l forfelture prov151ons, the guilt or .

Thus, in

5

civil forfeiture, a nexus between the property forfeited and a .

o

violation of law is essentlal\ It is in this respectlthat.a

‘substitute absets prov131on of a criminal forfelture statute

would dlffer. Although the government would have to prove thatf

-
the orlglnal asset did have the necessary nexus to the offense,’
an asset ordered forfeited 1nvsubst1tutlon,(where the original
asset was'no longer avallﬁ%ie) would not have to heanba "tainted"

R
2

- The. nexus requarement appllcable 1n clv1l forfelture,'
however, should not bar: appllcatlon of a substltute assets
Crlmlnal;

G _
foﬁfelture differs from c1v1l forfelture 1n two 1mportant ways.,

kThe flrst is a practlcal one to whlch we have already alluded in

a

‘01v1l forfelture, the actlon is oommenced w1th the government'

In orlmlnal forfelture, on the other,‘

hand the goverhment cannot obtaln oustody of the property untll

@ .
0 : - B L o ‘ & - i -
i

N ; B g a B

=T
«




Therefore, ‘the verymbrocedural nature of
) N

as opposed to civil, forfeiture creates greater

g after conviction.

.eriminal,

2]

opportunities for:.a defendant to transfer or dispose of his ..

I : forfeitable assets.

B

The second difference between criminal and civil forfeiture

N : ~is a conceptual one. As noted above, in civil forfeiture, it is

ﬁhe property itéelf which is the defendant, and the government |

has a right te‘thegproperty becadse it is contnabana, or a fruit&

ZJ/

or instrumentality of a crime. Criminal forfeiture, however; is

o

a punitive sanction imposed against a convicted person.

, Where,

prior to conviction, a defendant-transfers his forfeitable

iﬁ property or removes it from the jurisdietion~of“the couht, ne can

effectively avoid this sanction. ,A substitute assets provision,

therefore, would preserve the sanctlon of criminal forfeiture in

«
Pl
<

such cases.

i 3 [

In understanding the importance of a substitute,assetsé

a

C I - provision, we must be realistic about the sophistication of. many
~drug traffickers and organized crime figures. Concealing¥the
o N . Q

I

extent of their financial assets is not uncommon; rather it is a

acommonfpracﬁice{7fbrfsuch individuals must fear not only the

i . =

s flnanclal deallngs would subJeet them to llablllty fon tax and

o~ R currency law v1olations. This is 6ne reason the use of ofIshore

banks has been such a boon to drug trafflckers and aUCh a problem

. . ﬁ,

] Bl

3, L to law enforcement OfflClalS. These banks serve both as safe

,“ G o "

x

prospect oﬁxforfelture, but also the fact that exposure of thelr“»

Ll omensie S
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1’$170 000 1ntended as partlal payment on a two mllllon dollar

1%

o - X 4 ' ©
* NI o . " - \
, . e =8 ) J
Lo ' P

dep051tcr1es for 111101t drug profits and A4S money - laundering

<. .
facllltles that can thwart our efforts: to trace Mtainted" sources

&

L7

of a trafflcker s state31de?assets.

- By way of illustration you may recall the recentfghilty

plea'of one of the defendants in the DeLorean case. As part of

the plea, he. -agreed to forfelt hundreds of thousands of dollars

4]

in an account in” the Cayman Islands. Had thlS case gone “to

trlal thls money would not have been avallable for forfeléure,”
and no forfelture of substltute assets could have been ordered
under~currentklaw. o - ‘ S

A?1§82 prosecution of a large»scalé haShish smuggling

operatlon, Unlted States v Ashbrook providesga'similar example;

The prlmary defendant was apprehended leav1ng the country w1th
hashlsh deal - ThlS defendant had operated for several years. He
would depos1t the: proceeds of hlS drug trafflcklng in a Cayman

Islands bank account in the name of a flctltlous corporatlon.

,A Amounts needed for new drug ceals would be transferred“from the

4'forfe1ture was: obtalned

Caymans to Lebanon. S In thlS case, not &;ly were substantlal

forfeltable drug proceeds in a bank out ide the gurlsdlctlon of a

. United States court but af$300 000 b at usedfto smuggle the

“

hashish was 1n Italy, also out31de the" reach of the government

&

; Fortunately, by v1rtue of a plea agreement, a substant1a1

*;..

Agaln, however, had thls case gone to

trlal, 1t is doubtful that absent a substltute assets,prOVLSldn,

B

e,
5]

e bt s s 2

.\;‘J,:
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aﬁforfeitune{of much significance could have been assu}ed,-r U /
despite the fact that the defen@ant had a number of entremely

. valueble‘stateside,assets. |

. . The need for a substitute assets provision is not confined

3 to cgses invol#ing the use of offshore banks. For example, ;p/‘”“e<“

United States v. Webster, 639 F.2d 174 (4th Cir. 1981), modified

on rehearing, 669 F.2d 185 (1982), a defendant used a bar as a

fﬁont.in”a heroin dealing operation. The bar was,éleaQ;y sub ject

to forfeiture under the RICO or Continuing Criminal Enterprise

(21 U.S.C.ﬁSMB) statutes. However,; it was sold a month before

B

indictment. Without a substitute assets provision, there could

be no forfelture.

N It is argued that the 1mp031t10n of subsbantlal fines would

N

be an effective alternative to a substitute assets provision.

,§Certainly,kthe two remedies serve the Same purpose of imposingﬁan
economlc sanctlon on a defendant and we strongly support the
3 ‘ 1ncreased drug flnes proposed in H.R. 3299. Nonetheless, we do

A not view fines as an adequate alternative to a substitute assets 0

provision for two reasons. First, the imposition of a ‘*fine is

o undt mandatory., Morenven,‘in H.R. 3299, a”new proceduré is set

out: to allow the court to excuse all or part of the fine 1mposed

o
S

4o fk,‘ i on a drug trafflcker. A specmal verdlct of crlmrnal forfeiture,

A however, 1s Dlndlng on the court .and under our proposal thls

e

‘—m:)

ﬁ ; ‘ (ﬁzwould extend to cases in whlch forfelture of substltute assets

.was approprlate.} Second, collection of erlmlnal flnes is

g o dlfflcult Once affine_is'impeseq,‘the United States must pursue é

B - - . R ] .
[ : ey . ‘7‘3 : =

;eollechon nemeaieS“ingState‘court'in the same manner as an

ey
Kis ,ﬂ!ﬁm
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ordinary creditor. In the case of criminal forfeiture, thd

government is authorlzed by the trlal court to selze speclflc
§

assets. Furthermore, under the Admlnlstratlon swforfelture
proyosal, after conviction the government could obtain a strong

restraining order pendlng its actual zure of the property.

For these reasons, we belleve that forfelture th rough d substi-

tute assets provision can prove a substantially more sffective
N R Ty

sanction than the possibility of inposition of fines. \ﬁﬁ

In addition to addressing thebproblem of pre-convict&on
transfers through application of a substltute assets prov1éton,
we believe there should also be specific statutory authorlt; to

void these transfers where they are sham transactions or under-
o

taken with the intent to avoid forfelture, eX\ept where the

transferee is an innocent bona de purchaser for value. N

Civil Forfeiture of Real Property

gection 102 of H.R.43299 adds a new provision to‘allow the
civil forfeiture of real property gsed to stere’controlled
substances or equipment used in the illegal/@anufacture or
distribution of drugs. This provision, whiéh would, for the.
first tlme, give clear authority for the'forfeiture of "stash
houses" and illiecit drug 1aborator1es, is one the Administration
strongly supports. We are‘cgncerned, however, that it does not
allow us to'rgach land used:in the dOmesticﬂ:commercial'cultiva-
tion of marihuana -- ajgtoblen of increasing dimensions. | ,

We have no firm figures on the quantities of marihuana

produceo(domestlcally, although an iriter- agency effort has been

recently In:ilated ton nrov1de sound estimates in this area.

1%

7

{4,
L

e R

of marlhuana cultlvatlon in hlS dlstrlct

- 11 =~
Clea i o
_ rly, the primary source. for marihuana rzmains foreign The

Drug EnforcementaAdministration's 1980 estimates for illicit

m
arihuang availability 11m1ted the domestic supply to abcut seven

percent. Nonethele :
. 58, there-is ga consensus in the drug enforce-

ment communltv, both state and federal,

of mar
ihuana for commercial distribution is significant and

grow1ng Part of this growth, we believe, is a response to

successes in interdicting foreign shipments. Moreover, the mere
?

quantltles of marlhuana produced within the country do not fully

i
ndicate the seriousness of this problem, for oomestlc cultiva

tion o
perations appear 1ncrea31ng1y to concentrate on production

of
Sinsemilla, an extremely powerful type of marlhuana that can

command prices in €xcess of $1,000 a pound. Forp example, in
?

hearings last September before the Senate Subcommlttee on

Forestry, Water Resources, and hnv1ronment the Sheriff of

Mendocino County, California, stated that over a three year

cation and destruction of more than 100,000 pounds of sinsemilla
Just this month, the United States Attorney in Sacremento

suc
oeszully ‘prosecuted a case 1nvolv1ng cultivation of more than

4,000 hlgh-grade marlhuana plants on both public and private

land. (Unlted States v.

Corey Wright, et al.)

- The United States Attorney for the Eastern District of
Okl
ahoma indicates that he 1s rece1v1ng reports of large amounts:
and has successfully

brosecuted two marihuana grow1ng operations in the last year

(Unlted States v. Warhop

and United States v Barnard )

One of

that domestic cultivation )
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these cases involved the transportation,. on a regular basis, of

marihuana from southeastern Oklahoma to Kansas City and Chicago.
In another case, a cooperating witness provided informatien that
he and two partners moved from California to Oklahoma specifi-
cally for the purpose of buying a farm tokgrow sinsemilla. - This
operation included not only the cultivation of plants but ;lso
irrigation and drying facilities. Additional examples provided:
by the Drug Enforcement Adminiéfrétion of large scafehmarihuana
growing operations ih other states are attached at the end of ;ur
statement. o A o
Ris?fjhow, we can combat large—ﬁpale‘gpowing operations only

through proseqution and eradication efforts. In“our'view,
forfeiture of the léﬁa'used in these‘lucrative commercial
operations should be added to the arsena% of;enfohcement
resources. Thefefore, we strongly urge the Subcommittee to

augment H.R.3299's provisions for forfeiture of real property by

ineluding the authority to reach land used in COmmer%ial

cultivétion operations. The present provision’s limitation‘to
felony offenses, ooupled with its specific proteCtion of any
innocent owners of misused real property, provide adequate - .

assurances against unfair application of the use of this land .
. ' B ~ IR
forfeiture authority.

5
A
Q@

Tariff Act Amendments

Title II of H.R. 3299, like the Administration's forfeiture
legislation, sets forth extremely-important amendments to the

forfeiture provisioﬁs of the Tariff Act of 1930. . These provi-

i sionslg0vern civil fOrféitures undér both the custOmg/ﬂ’ﬁ drug .
’ . ' ' ) : (,}:\ rf’ |

¢ s ‘/)

LV




N

///’

A

- 13 -, i
laws. By faé the moséfbignifieant of these amendments are those
thatkwould increase the‘availability of more efficient adminis-

' trative forfeiture procedures.

e . " Under -current law, civil forfeitures may be the subject of
\ »; either judicial’or administrative proceedings. Administrative
&K’ proceedings, which  are applicable only in uncontested cases, can

be used now,'however, only if the property at issue is valued at

N less than $10,000.‘ As you can imagine, assets in drug traf-

ficking cases frequently exceed this $102000 ceiling. For

example, cash seized in a large drug transaction will often

exceed thls amount -as will the value of most boats and airplanes

i)

used to smuggle 111101t drugs. Yet many forfeiture -cases =

lor

involving these valuable assets go uncontested. The p;Bblem

pgsed‘by'the‘requirement in current law that these uncontested
cases be thé subject of judicial, rather than ‘administrativé,
proéeedings is one of tremendgps inefficienéy in térms'of both
tlme and money. ) @ |
As the members of the Subcommlttee are no doubt aware, the

} - number. of 01v1l cases filed in the Un1ted~States District Lourts

is Staggering. As of June, 1982, more than 200,000 civil cases

were pending. This huge back19g of civil cases means that

i ' perioﬁs of moré‘than a year cdn elapse between the{}ime a civil

: ; gﬁforfeiéﬁre~casé is”filednand the time it is decided. During fhis
ﬂ perlod, seized property is subject to deterloratlon, and in the

case of property requiring con81derable malntenanee, such as a
24 . . - PN

R (/

wboat thls deterloratlon can be significant’.- Moreover, during .

uthese perlods of dela%

; the expenses to ‘the government in -




R

sf&fing, safeguarding, and maintaining the property mount. ' Thus,
depreclatlon of the property coupled with huge expenses 1ncurred
by the government while awaiting”’ judgment can often mean that . ff

the sale of the property ultimately results in little or no

&
G

return to the goveqnment The 1nterests of third parties can be

Jeopardlzed as well in such cases, for there may be inadequate ~

sale proceeds to satisfy liens against the forfeited property.
To address this problem, H.R. 3299 would allow the use of

far more efficient administrative forfeiture proceedings wi?h, U

respect to any cars, boats, and planes used in the illegal

transport of dangerous drugs and with respect to any ‘©ther

property of a value Hwp to $1OO 000. .As under ;grrent law, = ~

admlnlstrative proceedlngs would be‘avallablegonly when, after ‘

notice,vno party comes ferward t&\ppst bond and -require a K 1

“judicial resolution of the forfeitnre. | o
The bill would also naiSe the current bond amount, new set i\‘ ii

at $250. ’This amoun% dates from 1844 when the limit,on property’ ) ] $
HsubJect to admlnlstratlve forfeiture was only $100.  1In % o . iﬁ
H.R. 3299, the bond is to be set at ten percent of the value of
the propeity up to a maxlmumﬂof $2,500. The Admlnlstratlon,s

bill would%specify a max;mum‘of $5,000, a figure we prefer.

However, even a maximum of“$2 500 would be a vast improvement e 1
Ty 3

& ¥

over the currentjbwnd which is so low as to provide no disincen- R

tive to ‘the flIlng[of clearly frivolous claims and which bears no ’;. .

relaplonshlg toithe costs tozthe government in pupsulng a

u

successful forfeiture.
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Another of the Tariff Act‘amendmeg}s would clarify our
. ’ "/ _
authority to discontinue a federal forfeiture action in favor of

Vi

&

t state forfeiture proceedings. ‘This would enhance cooperation
with state and local law enforcement agencies in our drug _

forfeiture investigations. We beliéve this cooperation woula be

further® enhanced by the addiftion of an amendment included in the

BN

Adminstration's proposal, but not in H.R. 3299, Shat would allow

s
\\

the direct tranSfen)of forfeited property to state and ibcal
agencies who assisted in the case leading to the forfeiture.
Also included in the Tariff Act amendments is a Customs

10

Forfeiture Fund which would make available for appropriatioh‘the
y ,

i -~
proceeds of profitable customs forfeitures to defray expenses %

incurred by the CusStoms Service in storing, maintaining, and j ; .
i . disposing of forfeitable prépérty{ This fund for the Customs D 5 7\x\\»
Service is analogous to tpe Drug Enforcemenﬁ Fund appearing in !
the first par§ of ﬁ.R. 3299 and approved in the last:Congress:

The Administration's bill contains two similar funds. Again, the

A B b i

i basic conceptual framework of the funds in H.R. 3299 and those in
S| W .

the Administration's.bill is the same, and to the extent that our

approaches diffég, ﬁekwould b; pleased to work with the

e

d Subcommittze to resolve these matters as quickly as possible.

) ; " Resolution of Third Party Clai . ,, I
s . oLrution o inir y am? ) u g@

o ) . Until recently, the Department entertained a variety of

. .petitions for relief from an order of criminal forfeiture in what
) ' ” i

e

is known as the remission‘and'mitigatibn process. These peti-
1 2 : 0 ) . . ) - C® o . .
. tions included not only requests for 'relief which did-'not ° .

challenge the malidiﬁy of the forfeiture&itseif,,bUt also claims

‘made by third\parties which by their very nature were inconsis-

Tt “
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tent with the order of forfeiture. 1In essence, this latter

category of claims includes those in which a third party asserts

that the order of forfeiture is improper because “the property ﬁas )

his rather than the defendant'suOr because his legal interest in
the property was superior to that of the defendant. It is now
our posxtlon that thlS latter category of clalmants -~ those
asserting a legal Jnterest in forfeited property that cannot be
co-extensive w;th the order of forfeiture --}are,entitled to a”

judiCial'resolution of their claims, and that it‘isﬁymproper and

arguably even unconstitutional'for the remission and mitigation -

'process, which has traditionally been viewed as solely a matter.

% '
of executive dlscretlon, to be used as the forum for resolution

of their asserted 1nterests.

H.R. 3299 now includes a procedure whereby third parties may - .

S
obtaln a judicial hearing after the close of the criminal case to

adJudlcate their claims to property which has’ been the subJect of

4]

a special verdict of criminal. forfeiture. However, all third
parties are required, in the flrst 1nstance, to seek relief from
the Attorney General through the rem1351on and mltlgatlon
process.’¢Thls aspect of the hearlng“proeedure was de31gned to 1
accommodate our\former policy eoncernlng the rem1331on and
mltlgatlon process. Inﬂllghtpof our new pollcy, however,‘we now
firmly°believe that trueithird party claimants (as,opposed to-
persons asserting merely equitable grounds for reiief) should not
be requlred to pursue the rem1331on and mltlgatlon process.

While we apologlze xor the fact that in the last Congress the
S

‘Subcommlttee shaped the hearlng procedure to accommodate the very

. o
1 ' . . ' : v
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policy which we have now changed, this change should allow a more

even-handed§and expeditious adjudication of third party

interests, an issqeyabout which, Mr. Chairman, I understand you

/

4

and qther“members of the Subcommittee have had strongﬁbonce;ns.

“If it is acceptable to the Subcommitﬁee; the Department
would be pleased to -submit draft amendments to H.R. 3299's
hearlng procedure that reflect our change in p031tlonk

)
Standard of ﬁroof for Criminal Forfelture “\

N\
Subnommlttee staff ?s requested the Department's views on

ohanglng H R. 3299'3 standard of proof for orlmlnal forfeiture
from one of beyond a reasonable doubt to one of preponderance of
the evidencé. The standard of proof issue is not addressed in )
current oriminal forfeituretstatutes, and to our knowledge, no
court nas ever ‘ruled on this natter. From a procedural
standpoinb,’oriminal forfeiture is treated in the same.manner as
anaelenent of an offense. It must be alieged in the indietnent,
is the subject of a‘special verdict by the jury in thekCriminal

)

trial, and as w1th an element of the offense, it has been the

practlce in the courts to requlre proof beyond a reasonable

doubt. : ) ) : N

=

However, criminal forfeiture is not an element of an
offense."Insfead ’%f is a special'sanction, applicable only
AN a
shéai |
after criminal conv1ct10n, and based on a faetual showing of a
& //\\ o
specifled conneotaon between the criminal offense and the =~ '

e
property to be forfelted In at least one other eonte;ga\the

2

dangerous speclal offender (18 U.S. C 3575) and dangerous special’

drug offender (21 U. S C. 849) statutes, proof of olrcumstanoes to
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support 1mpos1t10n of a special sanctlon need only meet a

- eriminal proceedings, that requires a beyond a reasonable:doubt‘, “

evidence standard would;be sufficient.

‘appear to have been particularly*troublesome. ~ This maf‘well be

'prevall whlle under the current standard we would not. On the

other hand, however, changlng the standard of proof w111 1nev1— oy

o (P S a4 D s e s < e RO R e
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q
preponderance of "the ev1dence standard. Moreover, even though

civil forfeiture has, in certain contexts;gbeenosaid to be T

o &

quasi-criminal in nature, a preponderance test applies in all

B

IClVll forfeiture cases,‘and?so it could be said that there is .

nothing about forfeiture per se, whether pursued in civil or

standard. Thus, ‘a good argument could be made that slnce

cr1m1na1 forfelture is not in- the nature . of a determlnatlon of

criminal liability but:rather is an assessment of a special

penalty follo&ing a finding of guilt,;a\preponderance of* the -

e

: o
Whileﬁ therefore, an argumentican be made for the prepon-
deranceustandard, we question whether such a change in the law B
WOuld, on balancé, be beneficial. To date, meetlng the beyond a - -
reasonable doubt test in our c¢riminal’ forfeitureicases does not

[

due tokthé fact that mostvof:the essential elements supporting a
forfeiture concern the orim}nal violation itseff}and will haveé

to be proven beyond a reasbnable doubt in any. event before
ﬂonviction*can be'obtained. Nonetheless, were the standard of. ‘

@

proof lowered there may well ‘be cases where the government would T,

w

Bl

tably 1nv1te years of litigation. 'Moreover, since criminal
forfeiture is determlned by the Jury,“there may be con31derable

confusion”if they must assess gullt accordlng to one standard oﬁf
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2 , proof and criminal forfeiture according to another.nThus, our
E ' concerns about this change stem not from the legal merits of the
a4 proposal, but rather from the potential problems of Jjury confu-
f sion and additional litigation such a revision may generate.
In closing, I again stress the importance the Department of
Justice places on the drug enfofcement improvements in H.R. 3299
and our willirigness to work with tng Subcommitteé to resolve any
¢ of our,differenéesvand suggést amendments to further strengthen
fthi§$leg181§%ion. Mr.aChairman, that concludes my prepared
’statement, and I would be pleased at this time to respond to
questions you or the members of the Subcommittee may "have.
& o . bl
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EXAMPLES OF MARIHUANA CULTIVATION ON PRIVATE LANDS WITH OMNER -
KNOWLEDGE/PARTICIPATION 3
1. Case Number: IF-82-X078 oo C s '
File Title: Hill, Lloyd et al : Y : N
Date of Raidt September 18, 1982
Place: Monroe County, Missouri
* Arrested: Lloyd Hill and wife Jane «
Circumstances: Execution of the search warrant on a farm owned
by the defendants revealed approximately 1% acres of the farm-
under cultivation in marihuana with a potential estimated yield
of 6-7000 pounds. Defendants were tried and sentenced in -state
court on June 6, 1983. Lloyd Hill received seven years in jail.
His wife Jane was given one year probation. The property was
~ not seized. ‘ . *
2. Case Number: 1F-82-X063
File Title: Doty William J.
Date of Raid: August 25, 1982
Place:  Phelps County, Missouri
: Arres;gd: w1111am J. Doty =
Circumstances. Execut1on of the search warrant on the Doty s
farm revealed marihuana cultivation over a two acre area, which
y1e1ded 9,360 1bs. of product. Defendant was tried and sentenced
in Federa] court on December 23, 1982. He received five years o
for manufacturing marihuana and five years for possession with o
intent to distribute. The property was not seized. o
3. Case Number: IF-83-X004/DCM! j£
, File Title: Melvin Shaw et al
Date of Raid: October 5, 1982
Place: Randolph County, I1linois
Arrested: Me1v1n Shaw o
Circumstances: Execution of the search warrant on Shaw s farm turned . E
up 4200 1bs.” of dried marihuana, which had been grown over a five
acre area on the farm. ‘Also found was a ]arge quantity of seeds.
Seized were 2} weapons, a tractor and five trash compactors used to
press the marihuana. The farm was not seized, however, on December
15, 1982, Shaw was Tined $1,106,320 in state court and.given three .
years probation. Shaw's farm was sold to pay the fine. Ten thousand . ¢
dollars of the fine was for the growing violation.. The remainder was
- for. the estimated street value of the seized mar1hkana which ‘can be .
“levied under 1111no1s state law. . _ .
9
o ) \\\\:,,
- S P ¥ o w,fg«w-—« e ieiin e it o

i g L4 %
4. Case Number:” MM-83-0002 o
. \\ File Title: Powers, Howard R
 § g Date of Raid: September 29, 1982 |
8 . ~ Place: Roosevelt County, New Mexico | !
" Arrested; Howard Powers and five others
Circumstances: Execution of the search warrant on Mr. P |
| owers farm
= _ revea]ed as estimated 62.5 acres of land cultivated in marihuana
and milo (corn). The plants were in rows, which alternated a row
of~ Cﬁrn and & roz of marihuana. A harvest of 600, 000 pounds of
marihuana was estimated for the field. Disposition 1n stat
is pending. The land was not seized. P € court
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