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Q-

Jr, Chairmanuand&Meﬁbers of the Subcommittee:

It is a pleasure to be here today to discuss with you the
Department of Justice's implementétion of the Victim and Witness
Protection Act of 1982 which was passed by the Congress last
session and signed by the President in October. This legislation

IS

is a milestone in the continuing effort to ensure that victims
and witnesses of criminal offétses are given the level of
&atténtion and consideration theytdéserve. For too long ourkleéal
System has ignored the devastating financial, emotional, and
physical impact'which a criminal offense can have upon the
victim,‘and has focused all its attention instead upon ensuring
that every concern of the accﬁsed is accommodated. Similarly,
witnesses to offenéés tbo often have been treated with'. ‘
indifference and di§regarq, even though they frequently make

i

genuine personai'sacrifices to do an important civic duty.

The impact ofscriﬁe‘is especially traumatic with‘res§ect to
elderly crime victims who Iwknow are ofhparticulér cdncern;to
thistSubcommittee. I;wduld like to take a moﬁent‘to focuslon‘;
thosg,speciﬁl concerﬁs Qf‘thé elderxly. Although the actuall

»incidenée ofldrime’may.bé ;eSS with respect to our senior
citizéns,fthe%CVerall impact of .crime on this group is dramatic.

:F?,The éensedof,vﬁlnerability among many'eldérly'peoplé magnifigsk

S

s - ;gf'#:‘,““‘"f_?}‘l; L)




A S e S okt s e

their fear of crime which in turn resuits in a significant
ai%exationpof their lifestyle. When a purse is snatched or a
home burglarized, the elderly person frequently experiences great
fear even though no physical injury results. Indeed,‘the
pervasive fear of crime suffered by the elderly has been

identified in one nationwide survey as a more serious personal

‘problem than poor health, lack of. financial resources,

loneliness, and many other complaints frequently associated with
advancing age. This fear of crime is an indirect form of
victimization since it can lead to serious restrictions on fhe
elderly's daily activities and can significantly impoverish their
lives. Furthermore, the elderly appear to be more susceptible to
crime that is motivated by economic galn,;and the economic loss
involved may be particularly disturbing to a person on a fixed
income, as many of our elderly are. The inesc¢apable conclusion -
of victimization studies is the realization that the trauma and

economic impact of crime weigh mofe‘heavily upon the elderly.

The Victim and Witness Protection Act is, of course,

designed to benefit all our citizens who may suffer the tragedyo

of being a crime victim or who step forward to do their civic

duty when they are a witness to a criminal offense. The Act

R i : . ) "
contains a number of provisions each of which is designed to
provide a particular type of assistance to victims and witnesses.

I would like to address the most significant‘’aspects of this

legislation, and to advise the Subcommittee of the status of our

implementation of this Act.
‘ ﬂ\
b

i

In partioular, I would like first to

'offense.

discuss our efforts to implement those provisions of the Act
which relate to victim impact statements, obstruction of justice
offenses, and restitution, and then to review the status of the

guidelines mandated by Section 6 of the Act.

One of the most significant aspects of the new Victim and
Witness Protection Act is Section 3 which requires the inclusion
&of a vict%m impact statement as part of a presentence report
filed pursuant to Rule 32(c) (2) of the Federal Rules of Criminal
Procedure. Prior to the enactment of this Act, the general
practice of probation officers and the courts was to rely upon a
presentence investigation which'focused substantially upon the
convicted defendant and his or her pafficuler family, sociai,
economic, and criminal background. While most presentence
reports included a brief officiel version of the offense, they
did not specifically address the physical, economic, and |

psychologic¢al trauma sﬁffered.by the victim or victims of the

Consequently, a sentencing court,“particularly in a

case where the court was not exposed to the victim because the

case was resolved by plea disposition instead of a trial, did not

always have a complete or accurate picture of the impact of the

offense upon the' victim.

The VlCtlm and Witness Protection Act requires that

effectlve March 1, 1983, presentence investigations include an
N
approprlate“sectlon describing the impact of the offense upon the

victim. Since the Act mandates that this information be filed
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with the court pursuant to Federal Criminal Rule 32(c) (2) as part

of the presentence report, the primary obligation to ensure that

the information on victim impact is brought before the court

' Y,

rests with the probation office. Nonetheless, the prosecutor has
an important obligation to assist the probation office in
obtaining complete and accurate information regarding the impact
of the crime on the victim since frequently the prosecutor or

investigator may have more ready access to this evidence at an

“early stage of the investigatlon. Moreover, the prosecutor has a

responsibility to advise the victim about communicating with the
probation office. and, in the last analysis, where courts
permit, the prosecutor should be a vigorous advocate for the
victim at the time of sentencing to ensureathe court is fully
cognizant of the extent of injury suffered by the v1ct1m._ We
have preliminarily advised our prosecutors of their obligations
with respect to victim impact statements, and I fully expect that
the formal guidelines which will be issued by the Department
shortly will address this issue and underscore the investigative
agent's and prosecutor's responsibility of assisting the
probation office in bringing this very important information to

i

the attention of the sentenCing judge.¢

With respect to Section 4 of the Act which involves
obstruction of’justicefand'witness tampering provisions, we have

made a comprehen51ve analy31s of these new statutes and the °

1mportant changes. entailed in thlS legislation. We have

communlcated to the United States Attorneys in the field as well

a3

as to Department of Justice attorneys the important changes in
the obstruction of justice laws and have provided them with
detailed guidance on the application of these provisions. The
Department, of course, views the changes in the obstruction
statutesias significant improvements for the protection of
witnesses who may be threatened or intimidated, and we have
encouraged our prosecutors to utilize the new provisions

vigorously to prosecute any individuals who interfere with or

intimidate witnesses to criminal offenses.

Significantly, Section 4 of the Act provides for a civil
injunctive remedy to restrain harassment of witnesses, and
Section 8 of the Act makes non-violation of thesekintimidation

and harassment statutes a condition of any release on bail;

- Equally important, punishment for violation of the new

obstruction statutes now extends to ten years imprisonment and a
$250,000 fine, and the new provisions cover the intimidation of a

witness even though a case has not yet been formally filed. ' The

‘Criminal Division of the Department has maintained ongoing

,superv1s10n of these statutes to prov1de necessary adVice to

prosecutors and to resolve issues which may arise in the
application of these new statutes. We expect these statutes to
be an important tool in providing witnesses the kind of“security

from intimidation that they deserve.

Section 7 of the“new Act requires that the Attorney General

report to Congress within a year of enactment of the Act
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regarding necessary legislation to ensure that a federal felon
derives no profit from his crimes‘until any victim of his
offenses receives restitution. The Department currently has this
issue under'consideration; and will report to the Congress its
recommendations on this matter in the next few months.

The Department currently is finalizing detailed instruCtions
to all our criminal prosecutors regarding the‘important
restitution provisions of ‘the new Act. Significantly, Section 5
of the Actkrequires’a sentencing court specifically to consider
vthe issue’of”restitution, and to state’on the record any reasons
for failiné to impose restitution. -In‘addition; the Act”gives
the court authority tc impose a sentence of‘both restitution and
incarceration, and it provides for a civil judgment- enforcement
mechanlsm for v1ct1ms ‘awarded restitution. The issue of \
restltution for criminal offenses ralses~a number of difficultf
legal and administrative issues which we have been attempting to
resolve. As noted, wecare finalizing a set of'instructions to
our prosecutors, and ant1c1pate that within the next 30 to 60
days, we will have detailed 1nstruct10ns to them to-assist them
in dealing with some of these Very‘difficult questlons.

The restitution issue has raised concernS‘émong‘participants
'1n the criminal justice system regardlng the process by whlch
restitutlon is imposed and the procedures which must be followed
Many of these issues surfaced 1n ar- nationw1de teleconference

hookup this Sprlng which involved members of the bench, probation

e e I et i

ity

S AU ) N S S PN U PO AN R A G T RN T PRI S ARG &

officers, defense counsel, and federal prosecutors. Within
proSecutors offices; concerns have been raised regarding the
°reSOlution,of certain restitution issues; for example, where
there are multiple victims in a major securities fraud scheme,

and where there may be a plea disposition involving a limited

or which are,dismissed as part of’the disposition may not receive
restitutionw In addition, we need to be vigilant regarding the
procedures employed in 1mposrng restitution so as to avoid unduly
encumbering the sentenc1ng process. As I noted previously,
however, we have encouraged our prosecutors consistent with their
‘overall prosecutorial responsibilities to press for restitution
in all appropriate cases, and to assist the:probation office in
developing documentation and evidence of injuries suffered by a

victim.

Restltution through the crimlnal process at best may provide

only a partial solution to compensatlng Victims of crime. In
"~‘many cases there are victims of crimes for Wthh no one is-
apprehended or conv1cted,~and consequently, restitution from the

'defendant is totally unavailable. "In other circumstances where

, thevperpetrator is convicted—.he may be‘unable to pay. In many

; - i period of time, and any payment to a VlCtlm may be delayed for
e St many years. In still other c1rcumstances as noted above a VlCtlm

v ‘»gm"‘r.

,rmay be one of several v1ct1ms of a complek scheme in which a

"défendant has engaged but may not recelve restitution because of

»

number of indicted counts, victims of counts that are not charged

, cases a convicted defendant may be incarcerated for a substantial:
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a disposition which involves a limited number‘of”counts. The
limitations on the effectiveness of restitution through the
criminal process suggest that additional thought should be given
to other types of victim compensation‘programs, I know that this
issne hasmbeen of particular concern to the Chairman of this
Subcommittee who‘previously introduced S. 704, a bill to provide
federal financial assistance to qualifying state victim
compensation funds and victim and witness assistance programs.
Similarly, the President's Task Force on'Victims of Crime ;
addressed this problem, and made a number of recommendations
regarding victim compensation programs and the critical role .they
can play in making victimewhole again° The Department'of
Justice currently is doing an indepth study of all of the.Task
Force proposals, including the proposal for a federal victim

compensation program, to determine what'legislative proposals, if

any, merit support.

Finally, I would like to disCuSS with you the status of the
victim and witness guidelines which are mandatedlby Section 6 of
the Act. These guidelines entail a significant administrative
directive to Department of Justice components to ensure the
delivery of“victim.services and assistance contemplated by the
Section 6 of the Act directs the Attorney General to issue

&

w1th1n 270 days of enactment guidelines for the fair treatment of

Act.

victims and w1tnesses in the federai criminal Justice system. I -

. can report to the Subcommittee that ‘since the enactment of this

Act, hundreds of hours ‘have been devoted to drafting, rev1ew1ng, .
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‘investigation.

, treatment fac1lit1es.
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and perfecting guidelines covering federal prosecutors and
investigators within the Department, and that these draft
guidelines are now undergoing final review prior to issuance by
the Attorney General in early July. I emphasize that the
proposed guidelines are Stlll under final review, and that,
therefore, my comments regarding them of necessity reflect only

the general outlines which I anticipate they will take, and that

even these outlines are still subject to modification.

The guidelines which the Department expects to issue shortly
will apply to all those components of the Department of Justice
which are engaged in the detection, investigation, aad. |
prosecution of crimes; responsibility for the delivery of
services or the provision of consultation and information will be
assigned based upon the stage of development of a particular
v In general, the guidelines will incorporate both
the victim assistance concepts set out in Section 6 of the Act
and a number of recommendations of the President's Task Force on
Victims of Crime regarding the fair treatment of victims and
witnesses. In particular, I expect the guidelines will require
that crime victims:and witnesses be provided with information

about various services,kinCIuding the availability of emergency

medical and social services, compensation for which the victim

may be entitled, and the availability of various counseling and
In addition, I anticlpate the guidelines

will require the responSible Department component to keep a

victim or witness fully advised of the various stages of the .

i
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criminal justice process involving his case; victims z2nd
witnesses of serious crimes will be advised of steps that can be
taken to protect them from intimidation, of the arrest of the
accused, of court'scheduling changes, of the release of the
accused from custoay, of an acceptance of a disposition in the
case, of the victim'sirole in preparation of the victim impact

statement, and of sentencing procedures, among others.

Furthermore, I anticipate that the guidelines will direct
responsible components, whether they be investigators or
prosecutors, to consult with victims of serious crimes regarding
significant stages of their criminal case. :In particular, I |
expect Department personnel will be instructed to consult with a
victim about, among other things, release of an accused pending
further judicial proceedings, decisions regarding dismissal of

charges, plea negotiations, sentencing recommendations, and

restitution which may be available.

With respect to the victim impact statement which I
discussed previously, I anticipate tnat the guidelines will
direct Department personnel to cooperate fully with the
appropriate probation officer by providing all relevant
information in the possession of the prosecutor to assist in the
preparation of an accurate and comprehensive victim impact
statement. Also, the victim will be advised regarding how to

communicate directly with the probation officer in order to

assist in the preparation of a victim impact statement. With

NN
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'will need a period of time in which to develop compliance
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respect to restitution, as I discussed earlier, the guidelines

will direct federal prosecutors to advocate fully the rights of
victims on the issue of restitution unless such advocacy would
unduly prolong or complicate the sentencing proceeding or unless
such advocacy would be inconsistent with their other

responsibilities as prosecutors.

Finally, I anticipate that the guidelines will provide for
training of personnel concerning their new responsibilities under
the guidelines and the Victim and Witness Protection Act. The
task of ensuring that all Department personnel who are involved
in the investigative and pfosecutorial aspects of the federal
criminal system are fully apprised of their‘additional
responsibilities under this Act and that they understand how to
deal with those new obligations is, of course, not an easy task.
I expect that following the issuance of the gnidelines by the
Attorney General in early July, the various field components,

including United States Attorneys and the investigative agencies,

procedures and mechanisms. During the next few months,

responsible compenents of theé Department will resolve operational
problems, gatherkadditionei data regarding available community f
resources, receine appropriate training, and design forms and ;
pamphlets to assist in the effort of providing victims and

witnesses with hecessary information. Consistent with -available

0 . . . a*
resources, I anticipate we will encourage the development of a ; :

victim/witness coordinator in the larger United States Attorneys
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. Offices to assist’in the implementation of the guidelines and
provide oversight on the treatment of victims and witnesses. In
smaller offices, we expect it mayvbe'more appropriate to
designate existing personnel who can be trained'apprOPriately to
deliver the victim/witness services contemplated by the Act and

the guidelines.

In sum, the Department has pursued aggressively the
implementation of this new legislation and is committed to
continuing its efforts in an éffective and eXpeditious’mannér.

We believe that this Act is an important first step on the path
to fair treatment of victims and witnesses who have for too long
been ﬁeglected by our criminal justice system. While the Act
imposes significant additional obligations and responsibilities
upon Department personnel, we believe that the fulfillment of
those obligations will result not only in substantial benefits to
victims and witnesses of crime, but ultimately will redound to

the benefit of the entire criminal justice system.

That completes my statement, Mr. Chairman. If there are any

questions, I will be happy to answer them.
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