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To the Oongress of the United States: 
I am herewith transmitting proposed legislation entitled the Crimi

nal Justice Reform Act of 1982. This Ac~plus other proposals now 
pending in Congress-would str<'ngthen society's defenses against 
the continuing and pervasive menace of crime. 

Crime is clearly one of the most serious problems we face today. 
Crime-and the fear of crime-affect the lives of most Americans. 
Government's inability to deal effectively with crime diminishes the 
public's confidence in our system 0:£ government as a whole. Last year 
alone, one out of every three hous('holds in the country fell victim to 
some form of serious crime. By 1981,aecor~ing to one survey, nearly 
eight of ten Americt1ns,dic1 not believe that our system of law enfor~
cent discouraged people from committing crimes-a fifty percent ~n,
crease in just the last fifteen years. 

As the threat of crime has become clearer to all Americans, so to<;) 
has the neeiJ. for improving our detenses against crime . .As my Attor,. 
ney General said only a few weeks ago: 

In rece~t years, through actions by the courts and inaction 
by Congress, an imbalance has arisen in the scales of justice. 
The criminal justice system hus tilted too decidedly in favor 
of the rights of the criminahmd against the rights of society. 

It is time to restore the: balance-and to make the law work to pI'otect 
decent, law-abiding citizens. 

To protect the rights of law-abiding citizens, the Administration 
has previously announced its stron?: support for a comprehensive law 
enforcement measure, the Violent Urime and Drug Enforcement Im
provements Act of 1982, introduced in the CongreSs as S. 2572 and 
H.R. 6497. That important legislative initia,t,ive addresses many of our 
most pressing needs: bail reform, yictim-witness protection, strength· 
ened drug penalties, protectiop;;:of federal officials, sentencing reform, 
expanded criminal forfeiturG;' donation of surplus federal property to 
State and . local governmpJ,lfs for needed correctional facilities, and a 
series of miscellaneousrmprovements in federal criminal laws. 
Th~ attached h~~sl~:tive proposal that I am,now s~bmitting .w~uld 

reform three addIhoI'lal ar~as of federal law· afie,ctlng the crImInal 
justice system. First, it would limjt the insanity defense so that only 
those who did not ha.ve the mental state which is an element of their 
crime would eSCc'tpe resp0J?-sibility for their acts. Second, the proposal 
would reform the exclusl'onary rule to prevent the' sUPPl'ession of 
evidence seized by an officer acting in the reasonable, goon faith belief 
that his actions complied with la.w. Although the argument for retain
ing theexclusional'Y rule in any form is, at best, tenuous, this proposal 
eliminates application of the rul~ in those eases in' which it most clear
ly has no deterrenttdfect. Finally, t.he bill would reform federal habeas 
corpus review of tho Stat,e adjudica.tions to ensure greatel' deference to 
full and fair State judicial proceedings and to limit the time within 
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which habeas corpus proceedings may be initiated. H3,beas corpus 
ref?rm would conserve scarce fedcral and State judicial and prosecu
torml resources. 

This new proposal and the Violent Crime and DruO' Enforcement 
ImproveI?~nts Act of 1982 represent a legislative program to protect 
~ll our cItlzens. Tlies~ a~e not pa~tisan initiatives. They are far too 
lffi~ortant to the NatIon s well-beIng. In my view they provide the 
hns,s .j!~~ ,.. "'en~T'r""ed .IX!..,4- • t 4-h .J! • ' va. ~ .1.V~ a. 1. ! \j h euoJ.lJ agalns L.1 e menace 0.1 Crime. They will help 
restore the. ~alan.ce between the forces of law and the forces of law
lessness. ~ ]Ol~ WIth all Americans in urO'ing the ConO'ress to give both 
these legIslatIv~ i,Jroposals its im~ediate att~nt~on ~nd to begin the 
process of reclaImIng our communItles from CrImInals. 

RONALD REAGAN. 
THE WHITE HOUSE, September 13, 198B. 

A bill to reform the use of the insanity defense in federal crIminal 
cases, to ensure th~ :;tdmiss~bilit.y of evidence when obtained by law 
enforce~ent. al!thorltles a~tlllg 1ll' good faith, and to define ('ircum
stances Justlfymg federal mterventiion in State criminal proceedings. 

Be it enacted by the Senate and House of Representatives 
of the U.nited States in Oongress a8sembled That thi~ Act 
may be cIted as the "Criminal Justice Reform'Act of 1982." 

TITLE I-OFFENDERS ,\VITH MENTAL DISEASE 
. OR DEFECT 

SEC. 101. This title may be cited as the "Insanity Defense 
Reform Act of 1982." 
. SEC. 102. (a) Chapter 313 of title 18, United States Code, 
IS amended to read as follows: 

"CHAPTER 313-0FFENDERS WITH MENTAL DIS
EASE OR DEFECT 

"Sec. 
"4241. Determination of Mental Competency to Stand Trial 
"4242. Determination of the Existence of Insanity at the 'Time of the 

Offense. 
"4243. Hospitalization of a Person Acquitted by Reason of Insanity 
"4244. Hospitalization of a Convicted Person Suffering from Mentai 

DIsease or Defect. 
"4245. Hospitalization of an Imprisoned Person Suffering from Mental 

DIsease or Defect. 
"4246. Hospitalization of a Person Due for Release but Suffering from 

Mental Disease or Defect. 
"4247. General 'Provisions for Chapter. 

"4241. Determination of Mental Comp2tency to Stand 
Trial 

"( a) MOTION. To DETERMINE COMPETENCY OF DEFEND
ANT.-At any tllTIe after the commencement of a prosecution 
for an offense and prior to the sentencing of the defendant the 
~efendant or t~e attorney f~r the government may file a'mo
tron for a hearmg to determIne the'mental competency of the 
defendant. The court shall" grant the motion or shail order 
such a hearing on its own motion, if there is r~asonable cause 
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to believe that the defendant may presently be suffering from 
a mental disease or defect rendering him mentally incompe
tent to the extent that he is unable to understand the. nature 
and consequences of the proceedmgs agamst him or to' assist 
in his defense. 

"(b) PSYCHIATRIC OR PSYCHOLOGICAL EXAMINATION AND 
REPoRT.-Prior to the date of the hearing, the court mn.y 
order that a psychiatric or psycholugic111 ~xamination of.the 
defendant be conducted, and that a psychiatric or psychologi
cal report be filed with tile court, pursuant to the provisions 
of section 4247 (b) and (c). 

" ( c) HEARING.-The hearing shall be conducted pursuant 
to the provisions of section 424'7 (d). 

"(d) DETERMINATION AND DISPOSITION.-If, after the 
hearing, the court finds by preponderance of the evidence that 
the defendant is presently suffering from a mental disease or 
defect rendering him mentally incompetent to the extent that 
he is unable to understand the nature and consequences of the 
proceedings against him or to assist properly in his defense, 
the court shall commit the defendant to the custody of the 
Attorney General. The Attorney General shall hospitalize 
the defendant for treatment in a suitable facility-

"(1) for such a reasonable period of time, not to ex
ceed four months, as is necessary to determine whether 
there is a substantial probability that in the foreseeable 
future he will attain the capacity to permit the trial to 
proceed; and 

"(2) for an additional reasonable period of time 
until-

"(A) his mental condition is so improved that 
trial may proceed, if the COUl't finds that there is a 
substantial probability that within such additional 
period of time he will attain the capacity to permit 
the trial to proceed; or 

"(B) the pending charges against him are dis
posed of according to law; 

whichever is earlier. 
If, at the end of the time period specified, it is determined 

that the defendant's mental condition has not so improved as 
to permit the trial to proceed, the defenda,nt is subject to the 
provisions of section 4246. . 

"( e) DISCHARGE.-When the director of the facility in 
which a defendant is hospitalized pursuant to subsection (d) 
determines that the defendant has recovered to such an extent 
that he is able to understand the nature n,nd consequences of 
the proceedings against him and to assIst properly in his de
fense, he shall promptly file a certificate to that effect with 
the clerk of the court that ordered the commitment. The 
clerk shall send a copy of the certificate to the defendant's 
counsel and to the attorney for the government. The court 
shall hold a hearing,conducted pursuant to the provisions of 
section 4247 (d), to determine the competency of the defend
ant. If, after the hearing, the court finds by a preponderance 
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of the evidence that the defendant has recovered to such an 
extent that he is able t.o understand the nature and con
sequences of the proceedings against hi~fi ,and to ,assist,proper
ly in his defense, the court shall order hIS lmmedIate dl_scharge 
from the facility in which he is hospitalized and shall set the 
date for trial. Upon discharge, the defendant is subject to the 
provisions of chapter 207. , 

"( f) ADMISSIBlUTY OF FINDING OF COMPETENCY.-A findIng 
by the court that t~e ~efendant is menta~ly c~~petent ~') stan~ 
trial shall not prejUdICe the defendant In l'aIslng the Issue of 
his insanity as a defense to the offense charged, and shall not 
be admissible as evidence in a trial for the offense charged. 
"4242. Determination of the Existence of Insanity at the 

Time of the Offense 
" ( a) INSANITY DEFENSE,-It is a defense to a prosecutiOl~ 

under any Federal statute that the defendantJ as a re~ult of 
mental disease or defect, lacked the state of ~Ind requll'e~ as 
an element of the offense charged. Mental dIsease or defect 
does not otherwise. constitute a defense. 

" (b) MOTION FOR PRETRIAL PSYCHIATRIC OR PSYCHOLOGICAL 
EXAMINATION.-Upon the filing of a notice, as provided in 
Rule 12.2 of the Federal Rules of Criminal Procedur:e, that 
the defendant intends to rely on the defense set forth In sub
section (a), the court, upon motion ~f tl~e attorney for ,the 
government, may order that a psyclllatnc or psychologICal 
examination of the defendant be conducted, and that a psy
chiatric or psychological report be filed with the court, pur
suant to the provisions of section 4247 (b) a,nd (c). 

" ( c) SPECIAL VERDICT .-If the issue of insanity is raised, by 
notice as provided in Rule 12.2 of the Federal Rules of CrIm
inal Procedure on Inotion of the defendant or of the attorney 
for the government, or on th~ court's own motion2 the j ~ry 
shall be instructed to find, or, In the event of a nonJury trIal, 
the court shall find, the defendant-

"(1) guilty: 
"(2) not gulIty; 
"(3) not guilty only by reason of insanity. 

"4243. Hospitalization of a Person Acquitted by Reason 
of Insanity 

"(a) DETERMINATION OF PRESENT MENTAL CONDITION OF 
ACQUITTED PERSON .-If a person is found not guilty only by 
reason of insanity at the time of the offense char~ed, he sha~l 
be committed to n suitable facility until such tIme as he IS 
eligible for release pursuant to subsection (d). 

"(b) PSYCHIATRIC OR PSYCHOLOGICAL EXA1\HNATION AND 
REPORT.-Prior to the date of the hearing, pursuant to sub
section (c), the court shall order that a psychiatric or psy
chological examination of th!.' defendant be conducted, and 
that a psychiatric or psychological report be .filpd with the 
court, pursuant to the provisions of section 4247 (b) and (c). 
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" (c) Hl~ARING.-A hearing shall be conducted pursuant 
to the provisions of section 4247 ( d) and shall take place not 
later than forty days following the special verdict. 

"( d) DETERMINATION AND DISPOSITION.-If, after the hear
ing, the court finds by clear and convincing evidence that the 
acquitted person is presently suffering from a mental disease 
or defect as a result of whlCh his release would create a sub
stantial risk of bodily injury to another person or serious 
damage to property of another, the court shall commit the 
person to the custody of the Attorney General. The existence 
of clear and convincmg evidence that a person's release would 
create a substantial risk of bodIly injury to another person or 
serious damage to property of another shall be presumed, sub
ject to rebuttal by the acquitted person, where tho person has 
been found not guilty only by reason of insanity of an offense 
involving bodily injur-y or serlOUS damage to property of ap.
other, 01' a su/.)stannal l'lsk of such injury or damage. 'rhe 
Attorney General shall release the person to the appropriate 
official of the State in which the person is domiciled or was 
tried if such State will assume responsibility for. his custody, 
care, and trea.tment. The Attorney General shall make DJI rea
sonable efforts to cause such a btate to assume such respon
sibility. If, notwithstanding such efforts, neither such Btate 
will assume such responsibility, the Attorney General shall 
hospItalize the person for treatment in a suitable facility 
until-

"(1) such a State will assume such responsibility; or 
" (2) the person's mental condition is such that his re

lease, or his conditional release under a prescribed regi
men of medical, psychiatric, or psychological care or 
treatment, would not create a substantial l'lsk of bodily 
injury to another person or serimls damage to property of 
another; 

whichever is earlier. The Attorney General shall continue 
periodically to exert all reasonable efforts to cause such a State 
to assume such responsibility for the person's custody, care, 
·and treatment. 

" ( e ) DISCHARGE.-When the director of the :facility in 
which an acquitted person is hospitalized pm~uant to subsec
tion (d) determines that tile persan has recovered from his 
mental disease or defect to such an extent that his release, or 
his conditional release under a prescribed regimen of medical, 
psychiatric, or psychological care or treatment, would no 
longer create a suostantIal risk of bodily inj ury to another 
person 01' serious damage to property of another, he shall 
promptly file a certificate to that effect with the clerk of the 
court that ordered the commitment. The clerk shall send a 
copy of the celtificate to the person's counsel and to the attor
ney for the government. The court shall order the discharge 
of the acqUItted person or, on the motion of the attorney for 
the govel'nment or on its own motion, shall hold a hearing, 
cond.ucted pursuant to the provisions of section 4247 (d), to 
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determine whether he should be released. If, af~er the hearing, 
the court finds by a preponderance of the. eVIdence that the 
person has recovered from this mental dIsease or defect to 
such an extent that- b . 1 

"(1) his release would no longer create 3: su stantm 
risk of bodily inj ury to another person or ·serIOUS damate 
to property o~ another, the court shall order that he e 
immediately dIscharged; or 'l.l • 

" (2) his conditional release under !L presCrlUtu reglIDcn 
of medical, psychiatric, or psychol?glc!11 care or ~re3;t~ent 
would no lono-er create a substantIal rIsk of. bodIly InJury 
to another p~rson or serious damage to property of an~ 
other, the court sha11- . ' d 

" (A) order that he be conditlOI?-ally dIsch~rg~ 
under a prescribed regimen of medIcal, psychlatrlC, 
or psychological care or treatmen~ that has been pre
,pared for him, that has been certified ~o. the. court. as 
appropriate by the director of the faCIhty In whlch 
he is committed, and that has been found by the court 
to be appropriate; and 

" (B) order, a~ an explicit. conditi9n of releas~; 
that he comply WIth the presc:lbed regImen of mf'dl
cal, psychiatrIc, or psychologlCal care or tre~tment. 

The court at any time may, after a hearin.g employmg. the 
same criteria modify or eliminate the regImen of medIcal, 
psychiatric, o~ psychological care or treatment. , . 

"(f) REVOOATION OF CONDI'l'I~NA'L DISOHA~~E.-r;rhe dIre~
ror of a medical facility responSIble for a?I?InIsterI~g a reg!
men imposed on an acquitted person condItIonally dIscharged 
under subsection ( e) shall notify the Attorney General. und 
the court havinO" jurisdiction over the person of any ftlll~lre 
of the person t;'comply with the regimen. Upon such notIce, 
or upon other pro'ba.ble cause to b~lieve th~t the ~erson )Ia~ 
failed to comply WIt~ t1~e prescnbed regImen of medIcal, 
psychiatric, or psychologIcal care or treatment. the J?crson 
may be arrested, 'and, upon arrest. sh~ll b~ t.ak~n .wIthout 
unnecessary delay before the court ha.vmg ]~rlsdlctlOll over 
him. The court shall, afte.r a. hea~ing. dete:'f!1me whether the 
person should be remanded to a sUItable fac~hty on the gro.und 
that in lil!"ht of his failure to comply wlth th~ prescrIbed 
regi~en of medical, psychiatric, or psychologICal care .or 
treatment, his continued rel~ase would creat~ a substantIal 
risk of bodi.1y iniury to another person or serlOUS damage to 
propert.y of another. . . 
"4244. Hospita1i7ation f\f a Convir,tpd Person Suifenng 

From Mental Disease or Defect 
"( a) ~fOTro1'\ TO DETERMINF PRESENT MENTAL qONnITION 

OF CONVTCTFlT> DRFENDANT.-A defendant found gtn~tv .of an 
offense. or the a.ttorney for the g-ov~rnment. m~y, WIthIn ,ten 
navs after the clefendant is found gml.ty, and prlOr ~o the time 
the defendant is sentenced, file a, mohon for fL hearIng on the 
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present mental condition of the defendant if the moHon is 
supported by subst.antial information indicating tha~ the de
fendant may presently be suffering from a mental dlsense 01' 
defect for the treatment of which he is in need of custody for 
care or treatment in a suit·able facility. The court shall grant 
the motion, or at any time prior to the sentencing of the de
fendant shall order such a hearing on its own motion, if it. 
is of the opinion that there is reasonable cause to beliew~ that 
the defendant may presently be suffiering from a ment.al dis
ease. or defp,ct for the treatment of which he is in need of 
custody for care or treat.ment in a suitable facility. 

" (b) PSYCHIATRIO OR PSYOHOLOGICAL EXAl\HN ATION AND RF.
pOR'r.-Prior to the date of the hearing, the court may order 
that a psychiatric or psychological examination of the de
fendant he conducted, and that a psychirutrir or psychological 
report be filed with the court. pursuant to the provisions of 
section 4247 (b) and (c). In addition no the information re
quired to be included in the psychiatric or psychological re
port pursuant to the provisions of section 4247 (c), if the 
report includes an opinion hy the examiners that the de
fendant is presently suffering from a mental disease or defect 
but that it is not such us to require his custody for care or 
treatment in a suit.able facility, the report shall also include 
an opinion by the e·xaminer concerning the sentencing alter
natives that could best accord the defendant the kind of treat
ment he noes need. 

"( c) HEARING.-The hearing shall be conducted pursuant 
to the provisions of section 424 j ( d) . 

"( d) DETERl\fTNATION AND DISPOSITION.-If, after the hear
ing, the court finds by a preponderance of the evidence that, 
the defendant is presentlv sufi'('ring from a mental disease or 
defect and that he should, in lieu.~ of being sentenced to im
prisonment. b/3 committed 00 a suitable facility for care or 
treatment, the court shall commit t.he defend.ant to the custodv 
of the Attornev Gene.ral. The Attorney General sha 11 hos
pitalize the defendant for care or treatment in a suitable 
facility. Such a commitment constitutes a provisional sen
tence of imprisonment to the ma.ximum term authorized by 
law for the offense for which t.he defendant was found !ruilty. 

" ( e) DIROHARGE.-"Then the direotor of . the facllity in 
which the defendant is hospitalized pursuant to subsection 
( d) determines that the defendant has recovered from his 
mental disease or defect to such an extent that he is no longer 
in need of custody for care or treatment in such a facility, he 
shall promptly file a certificate to that effect with the clerk 
of the court that ordered the commitment. The clerk shall 
send acopy of the certificate to the defendant's counsel and to 
the attornev for the ~overnment. If, at the time of the filing 
of the rert.ificatf', the provisional sentence imposed pursuant 
to subsection (d) has not expired, the court shall proceed 
finally to sentencing and may modify the provisional 
sentence. 
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"4245. Hospitalization of an Imprisoned Person Suffering 
from Mental Disease or Defect 

"( a) MOTION To DETERMINE PRESENT MENTAL CONDITION 
OF IMPRISONED DEFENDANT.-If a defendant serving a sen
tence of imprisonment objects either in writing or through 
his attorney to being transferred to a suitable facility for care 
or treatment, an attorney for the government, at the request 
of the director of the facility in which the defendant is im
prisoned, may file a motion with the court for the district in 
which the facility is located for a hearing on the present 
mental condition of the defendant. The court shall grant 
the motion if there is reasonable cause. to believe that til.., 
defendant may presently be suffering from a mental disease 
or defect for the treatment of which he is in need of custod~ 
for care or treatment in a suitable facility. A motion filed 
under this subsection shall stay the. release of the defendant 
pending completion of procedures contained in this section. 

"(b) PSYCHIATRIC OR PSYCHOLOGICAL EXAMINATION AND 
REPoRT.-Prior to the date of the hearing, the court may 
orde.r that a psychiatric or psychological examination of the 
defendant may be conducted, and that a psychiatric orpsy
chological report be filed with the. court, pursuant to the pro
visions of section 4247 (b) and (c). 

" ( c) lIEARING.-The. hearing shall be conducted pursuant 
to the provisions of section 4247' ( d) . 

"( d) DETERMINATION AND DlSPOSITION.-If, after the hear
ing, the court finds by a preponderance of the evidence that 
the defendant is presently suffering from a mental disease or 
defect for the treatment of which he is in need of custody for 
care or treatment 'in a suitable facility, the court shall commit 
the defendant to the custody of the Attorney General. The 
Attorney General shall hospitalize the defendant for treat
ment in a suitable facility until he is no longer in need of 
such custody for care or treatment or until the. expiration of 
his sentence of imprisonment, whichever occurs earlier. 

" ( e ) DISCHARGE.-When the director of the facility in 
which the (~.Bfendant is hospitalized pursuant to sUbt',.,eCtiOll 
( d) determines that the de.fendant has recovered from his 
mental disease or defect to such an extent that he is no longer 
in need of custody for care or treatment in such a facility, he 
shall promptly file a certificate to that e.ffect with the clerk of 
the court that ordered the commitment. The clerk shall send 
a copy of the certificate to the defendant's counsel and to the 
attorney for. the government. If, at the time of the filing of 
the certificate, the term of imprisonment imposed upon the de
fendant has not expired, the court shall order that the 
defendant be reimprisoned until the expiration of his sentence 
of imprisonment. 
"4246. Hospitalization of a person due for release but suf

fering from mental disease or defect 
" ( a) INSTITUTION OF PROCEEDING.-If the director of a fa

cility in'whicr ~~ person is hospi~lized certifies that a person 
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whose sentence is about to expire, or who has been commit
ted to the custody of the Attorney General pursuant to section 
4241 ( cl) , or against whom an criminal charges have been dis
missed solely for reasons reln,ted to the menta] cond.it.ion of 
the person, is presently suffering from a mental disease. or 
defect as a result of which his release would create a substan
tial risk of bodily injury to another person or serious damage 
to property of another, and that suitable arrangements for 
State custody and care of the person are not available, he 
shall transmit the certificate to the clerk of the court for the 
district in 'which the person is confined. The clerk shall send 
a copy of the certificate to the person, and to the attorney for 
the government, and, if the person was committed pursuant to 
section 4241 ( d), to the clerk of the court that ordered the 
commitment. The court shall order a hearing to determine 
whether the person is presently suffering from a mental dis
ease or defect as a result of which his release would create a 
substantial risk of bodily injury to another person or serious 
damage to property of another. A certificate filed under this 
subsection shall stay the release of the person pending comple
tion of procedures contained in this section. 

"(b) PSYCHIATRIO OR PSYCHOLOGICAL EXAMINATION AND 
REPORT.-Prior to the date of the hearing, the. court may 
order that a psychiatric or psychological examination of the 
defendant· be conducted, and that a psychiatric or psychologi
cal report be filed with the court, pursuant to the provisions 
of section 4247 (b) and (c). 

" (c) HE:"~ING.-The hea.ring shall be conducted pursuant 
to the prOVlSlOns of section 4247 ( d) . 

" ( d) DETERl\HN ATTOX AND DISPOSITION .-If. after the hear
ing, the court finds by cle,ar and convincing evidence that the 
person is presen~ly suffering from a mental disease or defect 
as a result of whlCh his release would create a substantial risk 
of bodily injury to another person or serious damage to prop
erty of another, the court shall commit the person to the cus
tody of the Attorney General. The Attorney General shall 
release the person to the appropriate official of the State in 
which the person is domiciled or was tried if such State will 
assume responsibility for his custody, care, and treatment. 
The Attorney General shall make all reasonable efforts to 
cause such a State to assume such responsibility. If, notwith
standing snch efforts, neither such State will assume such 
responsibility, the Attorney General shall hospitalize the 
person for treatment in a suitable facility, until-

"(1) such a State will assume such responsibility; or 
"(2) the person's mental condition is such that his 

release, or his conditional release under a prescribed regi
men of medical, psychiatrIc, or psychological care or' 
~r~atment would not create a s~lbsLantial risk of bodily 
In] ury to another person or 8e1'10US damage to property 
of another; 

whi.ch~ver is earlier. The Attorney General shall continue 
perlOdlcally to exert all reasonable efforts to cause such a 

------...... -------.----~--';~.:.;-..-------.!--------
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State to assume such responsibility for the person's custody, 
care, and treatment. 

" ( e ) DISCHARGE.-When the director of the .facility in 
which a person is hospitalized pursuant to subsectl(~n (d) de
termines that the person has recovered. from hIS mental 
disease or defect to such an extent that hIS release would no 
longer create a substantial risk of bodily injury to another 
person or serious damage to property of another, he shall 
promptly file a certificate to that effect with th.~ clerk of the 
court that ordered the commitment. The clerk ·shall send a 
copy of the certificf1te to the person's counsel and to the at
torney for the government. The court shall order the dis
charge of the person or, on the motion of the attorney for the 
government or on its own motion, shall hold a hearmg, con
ducted pursuant to the provisions of section 4247 (d), to 
determine whether he should be released. If, after the hear
ing, the court finds by a preponderance of the evidence that the 
person has recovered from his mental disease or defect to 
such an extent that-

"(1) his release would no longer create a substantial 
risk of bodily injury to another person or serious damage 
to property of another, the court shall order that he be 
immediately discharged; or . 

" (2) his conditional release under a prescribed regimen 
of medical, psychiatric, or psychological care or treatment 
would no longer create a substantiaJ risk of bodily injury 
to another person or serious damage to property of an
other, the court shall-

" (A) order that he be conditionally discharged 
under a prescribed regimen of medical, psychiatric, 
or psycholo¢cal care or treatment that has been pre
pared for hIm, that has been certified to the court as 
ap]?ropriate rby the director of the facility in which 
he IS committed, and that has been found by the court 
to be appropriate; and 

" (B) order, as an explicit condition of release, that 
he comply with the prescribed regimen of medical, 
psychiatric, or psychological care or treatment. 

The court at any time may, after a hearing employing the 
same criteria, modify or eliminate the regimen of medical, 
psychiatric, or psychological care or treatment. . 

" (f) R~VOCATI?::-r OF COND~ONAL DISC~GE.-:-The dlr~ctor 
of a medIcal faCIlIty responSIble for admlnIstermg a regImen 
imposed on a person conditionally discharged under subsec
tion (e) shall notify the Attorney General and the court hav
ing jUrisdiction over the person of any failure of the person to 
comply with the regimen. Upon such notice, or upon other 
p~obable cause ~o believ~ that the per:son has fa~ed .to comply 
WIth the prescrIbed regimen of medICal, psychIatrIC, or psy
chological care or treatment, the person may be arrested, and, 
upon arrest, shall be taken without unnecessary delay before 
the court having jurisdiction over him. The court shall, after a 
hearing, determine whether the person should be remanded to 

I 
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a suitable facility on the ground that, in light of his failure to 
comply with the prescribed regimen of medical, psychiatric, 
or psychological care or treatment, his continued release would 
cre~te a substantial risk of bodily injury to another person or 
serIOUS damage to property-of another. 

"(g) RELEASE TO STATE OF CERTAIN OTHER PERsoNs.-If 
the director of a facility in which a person is hospitalized 
pursuant to this subchapter certifies to the Attorney General 
that a person, against whom all charges have been dismissed 
for reasons not related to the mental condition of the person, 
is presently suffering from a mental disease or defect as a 
result of which his release would create a subst.antial risk of 
bodily injury to another person or serious damage to property 
of another, the Attorney General shall release the person to 
the appropriate official of the State in which the person is 
domiciled or was tried for the purpose of institution of State 
proceedings for civil commitment. If neither such State will 
assume such responsibility, the Attorney General shall release 
the person upon receipt of notice from the State that it will 
not assume such responsibility, but not later than 10 days 
after certification by the director of the facility. 
"4247. General Provisions for Chapter-

"( a) DEFINITIONS.-As used in this chapter
"( 1) 'rehabilitation program' includes-

"(A) basic educational training that will assist 
the individual in understanding the society to which 
he will return and that will assist him in under
standi?g the magnitude of his offense and its impact 
on sOClety; 

" (B) vocational training that will assist the in
dividual in contributing to, and in participating 
in. the society to which he will return; 

" (C) drug, alcohol, and other treatment programs 
that will assist the individual in overcoming his 
psychological or physical dependence; and 

"(D) organized physical sports and recreation 
programs ~ and 

"(2) 'suitable facilitv' means a faciIitv that is suitable 
to provide care or treatment given the nature of the 
offense and the characteristics of the defendant. 

"(b) PSYCHIATRIC OR PSYCHOLOGICAL EXAMINATION.-A 
psyc~ia~ric or psycholo;O'icaJ examin~,tion ordered pursuant 
to thu; tltle shall be c.ondurted by a hcensed or ce.rtified psy_ 
chiatr!st or clinical psychologist. or, if the conrt finds it ap
proprIate, by more than one snch examiner. Rach examiner 
shall be designated by the court. except that if the examina
'tion is ordered under s(lr;t~on 4245 01'.4246. upon the request 
of the defendant an addItional exammer m~:v be selected by 
the defendant. For the pnrposes of an exammation pursua.nt 
to an orde.r under secti'On 4241. 4244. or 4245, the conrt may 
commit the person to be examined for a reasonable lJf~riod, 
but not to exceed thirty days, and under section 4242, 4243, 
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or 4246, for a reasona:ble period, but not to exceed :fort.y-fj:~re 
days, to the custody of the Attorney. General for plac~me!lt In 
a suitable facility. Unless impractIcaible, the psYChIat~lC or 
psychological examination shall b~ conducted In th~ ~Ultable 
facility closest to the court. The dIrector of the faCIlIty may 
apply for a reasonable extension, but not to exceed fifteen 
days under section 4241, 4244, or 4245, and not to exc~ed 
thirty days under section 4242, 4243, or 4246, upo~ a showmg 
of good cause that the additional time is necessary to observe 
and evaluate the defendant. . 

"(c) PSYCHIATRIO OR PSYCHOLOGIOAL REPORTS.-A.psychI
atric of psychological report ordered pursuant to thIS chap
ter shall be prepared by the ~xaminer ~esignated to conduct 
the psychiatric or psychologICal exammatIon, shall be filed 
with the court with copies provided to the counsel for the per
son examined and to the attorney for the government, a,nd 
shall include-

"(1) the person's history and pr~se~t symptoms;. 
"(2) a dp':cription of the psychIatrIc, psy~hologIcaJ, 

and' medical tests that were employed and theIr results; 
" (3) the examiner's fi1}d}ngs; and . . 
" ( 4) the examiner's opInIons as to dIagnOSIS, progno-

sis, and-
" (A) if the examination is ordered under sec-

tion 4241 whether the person is suffering from a 
mental di~ or deTect rendering him mentally in
competent to the extent that he is unable to under
stand the nature and consequences of the J?roceedings 
againHt him or to assist properly in h1.s aefense;. 

"CB) if the examination is ~rdered under ~ectlOn 
4242, whether the person was msane at the tlm~ of 
the offense cbsu:ged; .. 

"(0) if the examination is or.dered under sectlOn 
4243 or 4246, whether the person is sufferin~ fr,om a 
mental disease or defect as a result of which hIS re
lease would create a substantial riSk of bodily injury 
to another person or serious damage to property of 
another; ... . 

"CD) if the exammabon IS ordered under RectlOn 
4244 or 4245, whether the person is snffer~ng fr~m. a 
ment.al disease 01' defect as a result of whlCh he IS In 
need. of custody for care or treatment in a suitable fa
cility; or 

"(E) if the examination is ordered as a p~rt of a 
presentence investigation, any recommendatlO~ !he 
examiner may have as to how the mental condItIon 
of the defendant should affect the sentence. 

" (d) HEARING.-At a hearinlr ordered pursuant to this 
chapter the person whose mental condition is t~e su~ject of 
the hearing shall be represented by counsel a,nd, If he IS finan
cially unable to obtain adequate representatIon. connsel shall 
be appointed for him pursuant to section 3006A. The person 
shall be afforded an opporttmity to testify, to present evi-

II 
II 
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dence, to subpoena witnesses on hjR behalf. and to confront 
and cross-examine witnesses who appear at the hearing. 

"( e) PERIODIC REPORT AND INFORMATION REQUIREMENTS.
.(1) The director of the facility in which a person is hospital
Ized pursuant to--

" (A) section 4241 shall prepare semiannual reports; 
or 

"(B) sections 4243, 4244, 4245, or 4246 shall prepare 
annual reports; concerning the mental condition of the 
person and containing recommendations concernig the 
need for his continued hospitalization. The reports shall 
be submitted to the court that ordered the person's com
mitm~nt to the facility and copies of the reports shall be 
submItted to such other persons as the court may direct. 

"(2) The director of the facility in which a person is 
hospitalized pursuant to sections 4241, 4243, 4244, 4245, 
or 4246 shall inform such person of any rehabilitation 
programs that are available fur persons hospitalized in 
that facility. 

"(f) VIDEOTAPE RECOlm.-Upon writ,ten request of defense 
counsel, the court may order a videotape record made of the 
defendant's testimony or interview upon which the periodic 
report is based pursuant to subsection (e). Such videotape 
record shall be submitted to the court along with the periodic 
report. . 

"(g) ADl\USSIBILITY OF A DEFENDANT's STATEMENT AT 
TRIAL.-A statement made by the defendant during the course 
of a psychiatric or psychological examination pursuant to 
sections 4241 or 4242 is not admissible as evidence against the 
accused on the issue of guilt or punishment in any criminal 
proceeding, unless the defendant waived his privilege against 
self incrimination. but is admiRsible on the issue whether the 
defendant suffers from a mental disease or defect. 

" (h) HABEAS CORPUS U NIl\fPAIRED.-N othing contained in 
sections 4243 or 4246 precludes a person who is committed 
under either of sl1(';h s(lctions fram estn.bIishing by writ of 
habeas corpus the illegality of his detention. 

"(i) DISCHARGE.-. Regardless of whether the director of 
the facility in which a perRon is hospit.aIi7.:ed has filed a cer
tificate pursuant to the provisions of subsection (e) of sections 
4241, 4243, 4244, 4245, or 4246, counsel for the person or his 
le~;al guardian may, at any time during such person's hospi·· 
talization, file with the court that ordered the commitment a 
motion for a hearing to determine whether the per~on should 
be discharged from such facility. but no ::3uch mption may be 
filed within one hundred and eighty days of a court determi
nation that the person should continue to be hospitalized. A 
copy of the motion shall be sent to the director of the facility 
in which the person is hopitalized and to the attorney for the 
government. 

"(j) AUTHORITY AND RESPONSIBILITY OF THE ATTORNEY 
GENERAL.-The Attorney General-

\ 
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" (A) may contract with a State, a locality, or ~. 
private agency for the confine.ment, hospitalization, care, 
or treatment of, or the provision of services to, a- person 
committed to his cllstudy pursuant to this chapter; 

"(B) may apply for the civil commitment, pursuant to 
State law, of a person committed. to his custody pursuant 
to section 4243 or 4246 ; 

" (C) shall, before placing a person in a facility pur
suant to the provisions of section 4241. 4243, 4244, 4245, 
or 4246, consider the suitability of the facility's rehabili
tation programs in meeting the needs of the person; and 

" (D) shall consult with the Secretary of the Deps>rt
ment of Health and Human Services in the general im
plementation of the provisions of t~~ ~hapter ~nd in 0 e 
establishment of standards for faCIlItIeS used In the Im-
plementation of t.his chapter. . 

"(k) This chapter does not apply to a prosecutIOn under an 
Act of Congress applicable exclusively to the District of Co-
lumbia or the Uniform Oode of Military Justice.". . 

(b) The item relating to chapter 313 in the chapter analYSIS 
of Part III o~ title 18, United Sta.tes Code, is amended to read 
as follows: 
"313. Offenders with mental disease or defect.". 

SEC. 103. Rule 12.2 of the Federal Rules of Criminal Pro
cedure is amended-

( a) by deleting "crime" in subdivision (a) and insert
ing in lieu thereof "offense" ; 

(b) by deleting "mental state" in subdivision (b) and 
inserting in lieu thereof "state of mind" ; 

( c) by deleting "by a psychiatrist desi~ated for this 
purpose in the order of the court" in subdIvision (Co) and 
inserting in lieu thereof "pursuant to 18 U.S.C. 4242"; 
and 

(d) by deleting "mental state" in subdivision (d) and 
inserting in lieu thereof "state of mind". 

SEC. 104. Seetion 3006A of title 18, United States Code, is 
amended-

( a) in flubsection (a) ~ by deleting "or, (4)" and sub
stituting "(4) whose mental condition is the subject, ofa 
hearing pursuant to chapter 313 of this title, or (5)"; 
and 

(b) in subsection (g), by deleting "or section 4245 of 
title 18". 

TITLE II-APPLICATION OF THE 
EXCLUSIONARY RULE 

SEC. 201. This title may be cited as the "Exclusionary Rule 
Application Act of 1982." 

SEC. 202. (a) ClulUter 223 of title 18, United States Code, 
is amended by addhlg at the end thereof the following new 
section: 

'l'l.\. 
., 

f ,r' 

Hi 

"3505. Application of the Fourth Amendment Exclusion
ary Rule 

"Except as specifically provided by statute, evidence which 
is obtained as a result of a search or seizure and which is other
wise admissible shall not be excluded in a proceeding in a court 
of the United States if the search or seizure W9,S undertaken 
in a reasonable, good faith belief that it was in. conformity 
with the Fourth Amendment to the Constitution of the United 
States. A showing that evidence was obtained pursuant to and 
within the scope of a warrant constitutes prima facie evidence 
of such a reasonable good faith belief, unless the warrant 
was obtained through intentional and material misrepresenta
tion.". 

(b) The table of sections of such chapter is amended by 
adding at the end thereof the following item: 
"3505. Application of the Fourth Amendment Exclusionary 

R· I " u e .. 

TITLE III-FEDERAL INTERVENTION IN STATE 
CRIMINAL PROCEEDINGS 

. SEC. 301. This title may be cited as the "Federal Interven
tIon Reform Act of 1982." 

SEC. 302. Section 2244 of title 28, United St~tes Code, is 
amended by adding at the end thereof the following new 
subsections: . 

"( d) When a person in custody pursuant to the judgment of 
a State court fails to raise, a claim in State proceedings at the 
time or in the manner required by State rules of procedure, 
the claim shaP not be ent~rtained In an application for a writ 
of habeas corpus unless actual prejudice resulted to the appli
cant from the alleged denial of the Feder.al right asserted 
and-

"(1) the failure to raise the claim properly or to have 
it heard in State proceedings was the result of State ac
tion in violation of the Constitution or laws of the United 
States; 

"(2) the Federal right asserted was newly recognized 
by the Supreme Court subsequent to the procedural de
fault and is retroactively applicable; or 

"(3) the factual predicate of the claim could not have 
been discovered through the exercise of reasonable dili
genca prior to the procedural default. 

"( e) A one-year period of limitation shall apply to an 
application for a writ of habeas corpus by a person in custody 
pursuant to the judgment of a State court. The limitation 
period shall run from the latest of the following times: 

"(1) the time at which State remedies are exhausted; 
"(2) the time at which the impediment to filing an 

application created by State action in violation of the 
Constitution or laws of the United States is removed, 
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Where the applicant was prevented from filing by such 
State action; 
, ,"~i3) the time,at which the Federal right asserted was 
lI:Ibally recogmzed by the Supreme COlIrt, where the 
rIght h~s been n~wly recognized by the Court and is 
retroactIvely applIcable: or 

", (4) the t~me at whIch the factual predicate of the 
claIm or claIms ~resented could have heen discovered 
through the, exerCIse of rc~solUlible diligence.". 

SEC, 30~. SectIon 2253 of title 28, United States Code. is 
amended to read a.:; follows: ' 
"§ 2253. Appeal 

"~n a ha",beas C?l'l>~S proC'eeding or a pl'ocpeding un<1E'1' 
seotIOn225~ o~ thIS tItle hE;;fore a cir:cuit or district judge, 
the final 01 dE'l shall be sl~bJe?t to reVIew, on appeal, by the 
co~rt of appeals for th~ CIl'Cmt wlwre the proceeding is had. 

There ,shall be no I'Ight of appeal from such an order in 
a proceed~ng ,to test the validity of a warrant to remove to 
another dl~tl'lCt OF I?lace for commitment or trial) a per~on 
charged WIth ,a ~rlmma,l offense, against ~he United States, or 
~o test the valIdIty of hIS detentIOn pendmg removal proceed
Ings. 

"An appeal ~ay not be taken to the court of appeals from 
t~le final Ol'd~r In a hab~as corpus proceeding where the deten
tIon, compl~med of arIses out, of process i~sued by a State 
cgmt, or f~ om, the final orde~' m ,a :pro~eedmg under section 
2~5~ of thIS tItle, unless a CIrcUlt JustIce or judge issues a 
certIficate of probable cause.", 

SEC. 304. Federal Rule of Appellate Procedure 22 IS 
amE'ndE'c1 to read as fo11o,Ys : 

"Rulo 22. 

"HABEAS CORPUS AND § 2255 PROCEEDINGS 

"(a) ~pp~ication for ~n Original 1Vrit of Habeas Corpus. 
An applIcat~on f~r a, Wl'lt of habeas corpus shaH be made to 
th~ aJ?propl'l~tedlst~'Ict ,court., If application is made to a cir
CUlt Judge, tpe apphc,atIOn wIll ordinarily be transferred to 
t~e approprIate dIstrIct, co~rt. If an application is made to 
01 trans~err~d to the dIstrIct court and denied, renewal of 
the applIcatIOn, before a circuit judge is not favored; the 
prdop~r remedy IS, by appeal to ,the court of appeals from the 
or" eI of the d~strlct COIU'~ denymg the writ. 

(b) NecessIty of CertIficate of Probable Cause for Appeal 
In !1 habeas?orpus proceeding in which the detention com~ 
plame.d of arIses ?ut of pro~ess issued by a State court, and in 
a motIon pr,oceedmg pursuant to 28 U.S.C. ~ 2255, an appeal 
~y the, ;pphcant .0,1' movant may not proceed unless a circuit 
Jud!;e I~sueE a certIficate of probable canse. If a request for a 
certIfic,ate of probable cause is addressed ~o the court of ap
peals, It shaH be deemed addressed to the Judges thereof and 

" , 
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. shall 'be considered by a circuit judge or judges as the court 
deems appropriate. If no express request for a certificate is 
filed, the notice of appeal shall be deemed to constitute a re
quest addressed to the judges of the court of appeals. If an 
appeal is taken by a State or the government or its'representa
tive, a certificate of pro'bable cause is not required.". 

SEC. 305. Section 2254 of title 28, United States Code, is 
amended by redesignating subsections "( e)" and "( f)" as 
subsections "(f)" and "(g)" respectively, and is further 
amended-

(a) by amending subsection (b) to read as follows: 
"(b) An application for a writ of habeas corpus in tbehalf 

of a person in custody pursuant to the judgment of a State 
court shall not be granted unless it appears that the applicant 
has exhausted the remedies available in the courts of the State, 
or that there is either an absence of available State corrective 
process or the existence of circumstances rendering such proc
ess ineffective to protect the rights of the applicant. An aEpli
cation may be denied on the merits notwit.hstanding the faIlure 
of the applicant to exhaust the remedies available in the courts 
of the States." ; 

(b) by adding a new subsection (d) reading as follows: 
"( d) An applicatIOn for a writ of habeas corpus in behalf of 

a person in custody pursuant to the judgment of a State court 
shall not be granted with respect to any claim thatl1as been 
ful1y and fairly adjudicated in State proceedings."; and 

( c) by redesignating subsection "( d)" as subsection 
and amending it to read as follows: 

"( e) In a proceeding instituted by an application for a writ 
of habeas corpus by a person in custody pursuant to the judg
ment of a State court, a full and fair determination of a fac
tual issue made in the case by a State court shall be presumed 
to be correct. The applicant shall have the burden of rebutting 
this presumption by clear and convincing evidence.". 

SEC. 306. Section 2255 of title 28, United States Code, is 
amended by deleting the second paragraph and the penulti
mate paragraph thereof, and by adding l1t the end thereof the 
following new paragraphs: 

"When a person fails to raise a claim at the time or in the 
manner required by Federal rules of procedure, the claim shall 
not be entertained in 'a motion under this section unless actual 
prejudice resulted to the movant from the alleged denial of the 
right'asserted and-

"(1) the failure to raise the claim properly, or to have 
. it heard, was the result of governmental action in viola
tion of the Constitution or laws of the United States; 

"(2) the right asserted was newly recognized by the 
Supreme Court subsequent to the procedural default and 
is retroactively applicable; or 

"( 3) the faotual.pre~i(mte of the claim could not have 
been discovered through the exercise of reasonn.blt:~ dili
gence prior to the procedural default. 
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"A two-year period of limitation Rhall apply to a motion 
under t.his· section. The limituiion period shall run from the 
latest of the following times: 

"(1) the time at which the judgment of conviction 
becomes final; 

"(2) the t.ime at which t.he imped~me~t to. maJ~ing fi; 
motIon crea,ted by governmental actron In vlOlart.Ion of 
the Constit.ution or laws of the United Sta,tes is removed, 
where the movant was prevented from making a motion 
by such governmental action; . 

. "( 3) the time at which the right asserted was initially 
recognized by the Supreme Court, where the right has 
been n.ewly recognized by t.he Court and is retroactively 
applicable; or 

" (4) the time 9.t which t.he factual predicate of the 
claim or claims presented could have been discovered 
through the exercise of reasonable diligence .. ". 

SECTI01)T-RY-SECTION ANAI.JYSIS 

Title l-I11.8anity defense refOTm 
Title I of the bill amends various provisions of t.itle 18, United 

States Code, and of the 'Federal Hules of Criminal Procedure, rela,t
in~ to the procedure to be followed in Federal courts wit.h respect to 
offenders who are or have been suffering from a, mental disease or 
defect. Among the matters provided for by these amendments are the 
determination of rnent.al competency t.o stand trial, the determina
tion of the existence of insanity nt the time of the offense, a limita
tion of the scope of a separate insanity defense, and the post-trial 
hospitalization of defendants suffering from a mental disease or 
defect. 

Section 102 of the bill provides It comprehensive amendment of cur
rent chapter 313 of title 18, United State.s Code. Proposed section 4241 
deals with the determination of mental competency tostanrl trial. Sec
tion 4242 relates to the determination of the existence of insanity at 
the time of al.l offense, and limits the separate insanity defense to a 
"mens rea" test of criminal responsibility. Section 4243 provides for the 
hospitalization of a person acquitted by reason of insanity. Section 
4244 deals with the hospitalization of a convicted person WllO is suf
fering- .f1'Om a ment'al disease or defect. Section 4245 covers the hos
pitalization of an imprisoned person who ::mrrcrs from a mental disease 
or defect. Section 4246 deals with the situation of such a person who 
is scheduled to be released. Section 4247 contains ge.neral provisions 
for chapter 313. 

Section 4241, Determination of Mental Competency to Stand Trial, 
contains five subsections which deal exrlusively with the determina
tion of the mental competency of the defendant to stand trial or to 
enter a plea. Subsection (a) permits either the defendant or the gov
ernment to move for a hearing to determine the defendant's mental 
comnetency. and ref/uires the conrt.to order a hearing if there is rea
ROlUl,hle cause to believe that. a mental disease or defect renders the de
fendant, unablf~ to lmderstanc1 the proceedings Qt' to assist in his de
fense Subsection (b) permits the court to order a psychiatric or 
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psycholo~ical ('xaminat~on of the d~fendant prior to the hearing. Sub
section «(') requires that the hearmg be condn~ted pursuant to the 
provisions of section 4247 (i.e., the defendant shall be represented by 
counse 1. afforded an opportunity to testify, etc.). Subsection. ( d) pro
,-ides that a defendant found by a preponderance of the eVIdence to 
be mentally incompetent shall be hospitalized for treatment in a 
suitable facility for a reasonable period of time to determine whether 
there ·is a, substantial probability tha:t he will attain t.he c:l,pacity to 
permit the trial to proceed. If the defendant appears tmlikely to im
prove sufficiently. he is to be treated in accordance witb the provisions 
of section 4246. Subsection (e), proddes for the diseharge from !he 
hospital of a defendant who has recm-ered sufficien~ly to stand tna1. 
Subsection (f) specifies that a court finding of cOlr'lpetency to stand 
trial shall not, prejudice t.he. defendant in raisin~t the issue of' his 
insanity as a defense to the crime charged, and shall not be admis-
sible as evidence at. trial. . 

Section 4242. Determination of the Existence.1of Insanity at the 
Time of the Offense. specifies the extent to which /;l defendant's mental 
disease or defect constitutes a defense to prosect.f;Hon, provides for an 
examination of a defendant who intends to re1y on such a defense, 
and sets forth the types of yerdicts to be rendered iii such cases. 

Subsection (a) states that it is a derense to ,~IJ)rosecution under any 
federal sta,tute that dIe defendant., as a reSult of mental disease or de
foot, lacked the state of mind required as art element of the offense 
char~d, and specifies that mental disease or defect. does not otherwise 
constitute a defense. By limiting the st;'<parate, judicially-developed. 
insanity defense. this statutory approach to the issue of the criminal 
responsibility of a 1)e1'80n suffering from ft mental disease or defect 
focuses on two critical questions : did the defendant act with the 
state of mind required for the offense charged and, if he did so act 
but· was suffering- from a mental disease or defect, should hebe im
prisoned, hospitalized. or otherwise treated. 

Subsection (b) prm-ides for the psychiatric or psychological ex
amination of a defendant who files a notice of intent to rely on the 
defense set. fOl'th in subsection (a). Subsection (c) specifies that in a 
case involving snch a defense the trier of fact is to return a verdict. 
of guilty, not guilty, or not guilty only by reason of insanit.y. 

Section 4243" Hospitalization of a Person Acquitted by Reason of 
Insanitv, sets out the procedure to be followed when a person is found 
not guilty solely by reason of insanity at the time of the offense. Sub
section ( a) requires that such a person be committed to a suitable 
facility until· he is eIi~ible for release pursuant to subsection (d). Sub
section (b) requires that the person undergo a psychiatric or psycho
logical study, while subsection (c) mandates a hearing on his present 
mental condition within forty days following the verdict. Subsection 
(d) provides that if, after thehe·aring, the person i~found by clear 
and convincing evidence to be then suffering from a mental disease 
or defect as a :result of which his release would create a substantial' 
risk of bodily injury to another person or serious damage to property 
of another, he shall be committe~ to the custo~~ of the Attorney Gen
eral for treatment, preferably III a state faCIlIty. The fact that t.he 
person was found not guilty only by. reason of insanity of an offense 
involving bodily injury or serious damage to property, ?r an offense 
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involvinO' substantial risk of such injury or damage, is to give rise to 
a rebuth~ble presumption that the dangerousness element of subsection 
(d) 's test for commitm~nt is. met. If the pers.on is able, to rebut or 
neutralize this presumptIOn, the g<?vernment WIll be requIred t~ c~me 
forward with other facts to meet Its burden' of clear and convlIlcmg 
evidence of the person's present danger<?usness resulting from a ment~] 
disease or defect. Subsection (e) provIdes for t~e absol~te or: condI
tional release of such a person pursuant to a medIcal certIficatI?n a:nd 
a court finding that such release will no longer create a substantIall'lsk 
to the person or property of oth~rs. Subsec~ic :'1. (f) permits revocation 
of a conditional release order If such a rIsk IS created anew by the 
person's failure to co~pl¥ wi~h the conditi?ns of release. . 

Section 4244, HospItahz3.tIOn of a ConvIcted Person Suffermg From 
Mental Disease or Defect, sets forth procedures new to Federal law, 
to be followed when there is reasonable cause to believe that a recently 
convicted defendant may be suffe!ing fr:om a me~t~l disease o~ defect 
and in need of care or treatment In a sUItable faCIlIty. SubsectI?n (a) 
permits court, shortly after a guilty verdict and be~ore sentenCI.ng, on 
motion of the defendant or the government or on ItS ~~n D?-otIOn, t,o 
order a hearing on the ~e:fenda~t's prese:nt mental condItIon 1~ there IS 
reasonable cause to beheve he IS sufferIng from f1 menta] dIsease or 
defect for the treatment of which he is in need of custody for care or 
treatment in a suitable facility . Under subs~cti(;m (b), the court may 
order a psychiatric or, psychological exa!flmatIOn of the defend~nt. 
If, after a hearing provIded for by subsectIOn (c), the cou~t determInes 
by a preponderance of the evidence pursuant to subsectIOn (d) th~t 
the standard set forth in subsection (a) has been met, the defenda~t IS 
to be committed to the custody of the Attorney Ge~eral for hospI~al
ization in a suitable facility, in lieu of being- imprIsoned .. Su~sectlOn 
( e) permits the discharge and final, s~ntencIJ~g of a hosp,ItalIzed de
fendant when the director of the facIlIty certIfies that he IS no longe}' 
in need of custody for care, an~ tresttment.. :-'.' 

Section 4245, HospitalIzatIon of an I~prisoned ~er~on ~uffermg 
from Mental Disease or Defect, deals wIth the hospItal~zuhon of an 
imprisoned person who is suffering from a mental dIsease ~r de
fect for which he is in need of custody for care or treatment, If the 
person objects to being hospitalized. Unlike current, fe,dera~ law, sub
section (a) provides that, when a. defendan~ .who IS ImprIsoned oIb
jects to being transferred to a sUItable faCIlIty for care and trea~
ment of a mental disease or defect, the court shall, on the governm~~t s 
motion, order a hearing on the defe,ndant's present mental condItion 
if there is reas'onable cause to belIeve that the defendant l~la.y, be 
suffering from a mental disease or defect for th~ treatI?ent of ',:h,ICh 
he is in need of custody or care ,for treatm.ent In It sUItabJe ,fac~hty. 
Subsootions (b) and (c), respectively, provIde for the psychIatrIC or 
psychological examination of the defendant, and for the co~duct of 
the hearing. Slrbsection (d) pr:ovides that a defe~dant who IS found 
by a preponderance ~f the eVIdence to be suffermg from a mental 
disease or defect and In need of custody for c~re and treatI}lent shall 
be hospitalized in a suita'ble f~cili~y u~til he IS no long~r In ne~d of 
such care or treatment, or unhl Ius prIson sentence expl res. Suhsec
tion (e) provides for the defen.dant',s discharge from the hospital.a:nd 
return to prison upon the certIficatIOn of the dIrector of the facIlIt.y 
that he is no longer in need of custody for care and treatment. 
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Section 4246, Hospitalization of a Person Due for Rel~asr. but Suf~ 
fering From Mental Disease or Defect, covers those CIrcnmstances 
where State authorities will not institute civil commitment. proceed
ings against a hospitalized defendant whose fede~al senten(:e is about 
to expire, who is menta:lly incompetent to stand trIal, or agamst whom 
all criminal charges have been dropped solely for rea~ons related. to 
his mental condition, and who is pr~se~t1y meI?-tally Ill. Hub~ec,tI,oll 
(a) requires the court to order a hearmg If the dIre~or of th? facIhty 
in which the person is hospitalized certifies that he IS p~esent:l'y snffer
ing from a mental dis~e ~r defect a.s 8l,r~ult of which ]us release, 
would create a substantIal rIsk of bodIly InJUry to another perRon 01 
serious damage to property of another, and that suita;ble Hrl:ange
ments for State custody and care of the person are not a ~·aIl~ble. 
Subsections (b) and (c), respectively, provide for the psye1l1utrlc ot' 
psychological examination of the person and for the ~ondllct. of the 
hearing. Subsection (d) provides that if the facts certified arc found 
by the court by clear and convincing evidence, the person is to be com
mitted to the custody of the Attorney General for treatment, prefer
ably in a State facility. Subsection (e) provides fO'r, the abs?!ute., 01' 
conditional release of such a person pursuant to a medIcal cE'l'hficab?ll 
and a court finding that such release will no lon~er create a s~lbstantlUl 
risk to the person or property of others. SubsectIOn (f) permlts revoca
tion of a conditional release order if such a risk is created anew by 
the person's failure to comply with the conditions of releas~\. ~ub
section (g) deals with mentally ill persons who have been hospJtalized 
and against whom all charges have been dismissed for reasons nOot 
related to their menta;} condition. If the director of the hospital cer
tifies that the release of such a person would create a substantial l'is~ 
of bodily injury to another person or serious damage to property of 
another, the Attorney General is required to release the l)(>rson to 
appropriate State .. officials for the institution of State ('h'il coni
mitment proceeding'S. If the appropriate State will not assume respon
sibility, and so informs the Attorney General, the person must be 
released. , 

Section 4247, General Provisions for Chapter 313 contains t~ defi-
. nition of t.erms used in chapter 313, as wen as other provhiions :<!en
eraBy applic~~le ~ sections 4241-4246 .. Suibsectio? (a) d(\fine~, tht> 
terms "reha;bIht.atIon program" 9,nd "suiJtruble facIllty". SUlBeC\".lOnS 
(b) and (c), respective1y, set forth ;equirements for court <:>rdered 
psychiatric or psvchologiCal examma.tIOns and. reports. SubseC"tIon (d) 
enumerates the rights.a person has ~t·a hearing to determine hi~ 1~1~n
tal condition. SuosectIon (e) pertaIns to reports by mental facIhtIes. 
and contains a requirement that a hospitalized person be informed!,>f 
the availahility of reha:bilitation programs. Subsection (f) pernut~ 
t.he court to order and examine a videotape record of a defendanrR 
testimony or inter:view which. forms a basis of a period~c ~'e~)<:>l't ~f 
his mental conditIOn. SubsectIOn (g) concerns the admisSIhIht~· 11l 

evidence of statements made by a defendant during the com'Re of u 
psychiatric or psychological examination. Subse!!tions (h) tmd (i). 
respectively, preserve the availability of the wrlt of habem:; corpus, 
and permit a hospitalized person to m9ve f?r a hearing to detel'm~ne 
whether he should be released. SubsootIOn (1) sets forth the aut.hority 
and responsibility of the Attorney General under chapter il13. S~lb
section (k) provides that chapter 313 does not apply to a prosecutIon 
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under un Act of Congress applica;ble exclusively to the District of Co
lumbia or the Uniform Code of Military Justice. 

Section 103 of the bill amends Rule 12.2 of the Federnl Rules of 
Criminal Procedure to conform with chaptei' 313 of title 18 us 
amended by section 102. 

Section 104 of the bill amends section 3006A of title 18, United 
States Code, to conform with chapter 313 of title 18 as amended by 
section 102. 
Title II-Exclu.sionnryj T'llU 'ref01'7n 

Title II of the bill would add a new section 3505 to title 18 of tIl(' 
United States Code gcverniug t.he. Fourth Amendment exclusionary 
rule. It would provide that except as specifically provided bv statute, 
eviclence~()btained as a result of a search or seizure and whicli is other~ 
wise admissible shall not be excluded in a proceeding in a federal court 
if the search or seizure was undertaken in a reasonable and good faith 
belief that it \vas in conformity with the Fourth Amendm('nL It would 
also provide that a showing that the evidence was obtained pursuant. 
to and within the scope of a warrant constitutes prima facie evidence 
of such a reaso.llable good faith belief unless the warrant was obtainNl 
through intentional and material misrepresentation. 

Initially. although the Fourth Amendment secures the right O'f per
sons to be free of "unreasonable" searches or se~zures it should be noted 
that there are no constitutional or statutory provisions which spe
cifically set limits on what it meant by an "unrea.sonable" search or 
seizure. Instead, the law in this 1tl'ea is an amalgan1. of cases 'dealing' 
with a vast range of issues relating to the undertaking of searches and 
seizures. The crux of the present problem which would be overcome 
by the new section 3505 is that as COUI'tS have continued to develop the, 
law of search and seizure they have continued to ap-ply the exclu
sionary rule in situations wher'e it coulc1 not possihly deter unlawful 
police conduct, the foremost rationale for the rule. 

The new section 3505 deals with this situation by providing that evi
dence obtained as a result of a search undertaken in reasonable good 
faith as to its lawfulness shall not be excluded since actions undertaken 
in reasonable good faith are not susceptible of being detNTed. The often 
highly probative evidence found during a search undertaken by the 
officers in reasonruble good faith would be admitted and the attention of 
the court in a criminal case would remain focused on the question of the 
defendant's guilt or innocence, not clive"ted to a consideration of pos
f:ible police error in applying the ever evolving law of search and sei
zure. Section 3505 "'ould still allow consideration of police conduct but 
the issue would be whether the actions of the law enforcement officers 
~-ere undertaken in a reasonable and good faith belief t.hat they were 
lawful. 
~uch good faith is clearly shown when an officer makes an arrest in 

relIance on a statute that is later fmmd to be unconstitutional or relies 
on.a duly authorized search wan.'ant, a judicial mandate to search 
WhlC!l he has a sworn duty to car(~'y out. fIence, the section specifically 
provIdes that a showing that evidence was obtained pursuant to and in 
the scope of a warrant constitutes prima facie evidence of such a rea
sonable good faith belief. Jlowever,a search pursuant to a warrant 
would not constitute such evidence if the warrant were obtained 
through intentional and material misrepresentation. This standard is 
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derived from F'l'anks Y. Dela'war-e, 438 U.S. 154 (1918) where t.he Court 
emphasized the presumption of validity with respect to an affidavit 
offered in support of a warrant hut heid that "where the defendant. 
makes a substantial preliminary showing that a false statement know
ingly and intentionally, or with reckless disregard for the truth, was 
included by the affiant in the warrant affidavit, and if the al1eg~dly 
false statement is necessary to the finding of probable cause, the Fourth 
Amendment. requires that a hearin<r be held at. the defendant's re
quest." 438 U.S. at 155-156. If at the hearing the defendant establishes 
that. perjury or reckless disregard for the truth was present, and with 
the affidavit's false material set aside the remaining material is insuffi
cient, to establish probable cause for the warrant's issuance, it must be 
voided and the fruits of the search excluded. 

The section is not, however, limited to searches executed pursuant 
to a warrant. An oIHcer may in good faith make a reasonruble interpre
tatian of a statute which a court dete.rmines to be inconsistent with 
the legislative intent, or may reasonably and in good faitll conclude 
that a particular set of facts and circumstance.s gives rise to probable 
cause to conduct one of the types of judicially sanctioned warrantle~s 
searches, or that a warrant is not required. The proposed legisla
tion would cover sueh situations as well. 

Although intended primarily to apply in criminal proceedings 
brought in federal court, the proposal is drafted so that the same rea
sonable good faith test would apply to the obtaining' of evidence of
fered in all types of proceedings in federal courts such as applications 
for federal habeas corpus petitions filed bv State prisoners ancl federal 
civil cases. Indeed these are. the types of cases -where the. deterrent 
effect of the rule has already been found to Ibe minimal ~t best and 
g-reatly outweighed by the societal cost, of excluding the evidence. In 
Stone v. PO'I.oell, 428 IT.S. 465 (1916), the Supreme C0111.1:. held that 
where a State has provided a full and fair opportunitv for litigation 
of Fourth Amendment claim..<:;, a Strute prisoner may -not be granted 
federal habeas corpus relief on the grounds that evidence obtained 
hy an unla wfu I Rearch and seizure was introduced at trial. 

In Tlnitfd States v . • l ani8, 428 U.S. 433 (1916), the Court. held that 
the exclusionary rule should not b~ applied to forbid the us<-dn fcdera,l 
civil proceedings of evidence seized bv State officers in ~ood faith reli
n,l1ce on a search \varrant that proved to be defective. While the l anis 
holdin~ (the scope of which would not he affected by section 3505) 
related specifically to the use in the courts of one sovereign of evirlence 
obt.ained by law enforcement agents of another sovereign, the lack of 
any deterrent effect of applying the rule would be analogous ir. the 
case of a search by federal officers who were acting in good faith. 

Under section 3505 law enfol'cernent officers would still be required 
to keep abreast of the complex law of search and seizure bp.tCause the 
conduct of an officer will have to be in formed to be reasonable. The 
section would not reward ignorance on the part of the police. It sim
plv reQtrahlts the rule to its proper bonndaries where it will remain as 
a. "judicially created remedy designed to safe.guard Fonr.th Amend
ment rights generallv through its deterrent effect ... " United States 
v. Oalandr(L~414 IT.S. 338, 348 (1914). Thus the proposal would not 
p>liminate the exclusiona.rv rule but rather will eliminate the disrespect 
for the law that its a,pplication oHen engenders in tho mind8 of the 



police and the public alike. :Moreover, when the ~ule is applied in the 
case of a trivial violation or mistake by the polIce as to wheth('r the 
requirements of the law l~ave. b~en ~mplie~ with, and results in tJ:e 
acquittal of a criminal gUIlty of a serIOUS crIme or alters the result In 
a significant civil proceeding, the lack of proportionality of the sanc
tion applied to the officer's mistake is so great that the confidence of 
the public in our system of j u~tice cannot help but ~ eroded. In cases 
of this nature, where the polIce have reasonably trIed. to apply the 
complex law of search, ~nd. seizure, the rule has a grossl~ distorting 
effect on our system of JustIce where the central purpose IS to search 
for the truth and, in criminal cases, ensure that the guilty are con
victed and the innocent are acquitted. 

A suo-o-estion that Congress should act to restrict the scope of the 
exclusig;ary rule was made over ten years ago by the Chief Justice 
in his dissent jll B tvens Y. Sim Unknown N a1ned Agents of the Federal 
Bureau of N ar~otics., 403 U.S. 388, 422-124 (1~71). Sinc~ sec~ion 3~05 
is grounded prnnanly on the cases decIded SInce that tnne ill whIch 
the Supreme Court has emphasized the deterrence of unlawful con
duct as the sole or primary pprpose of the rule, the section's modi
fication of tlle rule is constitutionally permissible. Moreover, the sub
stance of section 3505 is very similar to that already tl-dopted by the 
Fifth Circuit (;'n bane in United State8 v. Willw/llUJ, 622 F. 2d 830 
(1980), (Jert. denied, 449 U.S. 1127 (1981) in a decision based on a 
thorough analysis of relevant Supreme Court cases, and it basically 
follows the recommendation of the Attorney General's Task Force on 
Violent Crime which conducted hearings on the issue around the coun
try and received the opinions of distinguished citizens and jurists of 
all points of view. 
Title Ill-Federal intervention i.n State criminal prooeedings 

Title III of the bill would amend various provisions of title 28, 
United States Code, and a related Rule of Appellate Procedure, con
cerning the availability of collateral relief in the federal courts for 
State and federal prisoners. Among the matters addressed by these 
amendments are the standard of review in habeas corpus proceedings, 
the effect of procedural defaults on the subsequent availabilit.y of 
collateral relief, the time within which collateral relief may be sou8"ht, 
the requirement of exhaustion of State remedies, and the procect.ure 
on appeal in collateral proceedings. 

Section 302 of the bill would add two new subsections to section 
2244 of title 28, United States Code. Proposed section 2244 (d) re
lates to the effect of a State prisoner's failure to raise a claim properly 
in State proceedings on the subsequent availability of federal habeas 
corpus. Proposed subsection (d) (1) of section 2244 sets out a general 
standard under "which such a procedural default would bar access to 
federal habeas corpus unless it ,vas the result of State action in viola
tion of federal law. The main practical significance of this standard is 
that attorney error or misjudgment in failing to l'aise a claim properly 
would excuse a procedural default if it amounted to constitutionally 
ineffective assistance of counsel, since in such a caSe the default woul<l 
he the result of the State's failure, in dolation of the Sixth Amend
ment, to afford the defendant effective assistance of counsel. See 
(/uyle1' v. SuUh'a.n, 446 U.S. 335, 342-45 (1980). Rut lesser degrees of 
attorney error or misjudgment woulc1not excuse a default. This would 

adopt as the uniform rule the approach of the Second Circuit Court of 
Appeals in the case of Indiviglio v. United States, 612 F.2d 624, 631 
(1979), eliminating the great uncertainties that currently exist in this 
area. Proposed section 2244 ( d) (2)-(3) further provides for excuse 
of a procedural default where a claim raised in a habeas corpus pro
ceeding asserts a new, retroactive right subsequently recogniz('d hy 
the Supreme Co.urt, or wher.e the factual predicate of the daim ~onl(~ 
not have been dIscovered prIOr to the default through the exer('u~e of 
reasonable diligence. 

Proposed new section 2244 (e) in section 302 of the bill wou] d es
tablish a one year time limit on application for federal habeas corpns, 
normally commencing at the time State remedies are exhausted. This 
would provide State defendants with ample time to seek federal 1'(1-

yiew following the conclusion of State proceedings, but would a \~O,i<L 
the acute difficulties of proof that currently arise when federal hab~as 
corpus is sought by a prisoner years or decades after the State trial. 
The proposed limitation rule may be compared to various existing time 
] imits on seeking review or reopening of criminal judgments in the 
j'ederal courts, such as the normal ten day limit on appeal by federal 
defendants under Fed. R. App. P. 4(b) ; the normal ninety day limit 
on a State defendant's application for direct review in the Supreme 
Court under Sup. Ct. R. 11, 22; and the two year limit on motions for 
new trials based on newly discovered evidence under Fed. R. Crill). 
P. 33. Proposed section 2244(e) further provides for deferral of the 
start of the limitation period in appropriate cases, such as assertion of 
newly recognized rights or newly discovered claims. 

Section 303 of the bill would amend section 2253 of title 28, l~nited 
States Code, so as to vest in the judges of the courts of appea.1s ex
clusive authority to issue certificates of probable cause for appeal iil 
habeas corpus proceedings. It would also create an identical certificate 
requirement for appeals by federal prisoners in collateral relief pro
ceedings pursuant to section 2255 of title 28, United States Code. This 
would implement recommendations of Judge Henry Friendly of the 
Second Circuit Court of Appeals. See Friendly, "Is Innocence 11'1'(>1('

vant~ Collateral Attack on Criminal Judgments," 38 U. Chi. L. Rev. 
142, 144 n.9 (1970). The reform would correct inefficiencies of the 
eurrent system under which an appellate court is obliged to hear an 
appeal on a district court's certification, though it may believe that the 
certificate was improvidently ~ranted, and under which a prisoner is 
afforded duplicative opportunities to persuade first a district jndge 
and then an appeHate judge that an appeal is warranted. Section ~04. 
of the bill would amend Fed. H. App. P. 22 to conform it to the 
amendments of section 303. 

Section 305 of the bill would make various changes in section 22:,){ 
of title 28, United States Code. Section 305(a) would amend current 
section 2254 (b) to clarify that a haheas corpus petition can be denied 
on the merits notwithstanding the petitioner's failure to exhaust State 
remedies. This would implement a recommendation of Professor David 
Shapiro. See Shapiro. "Federal Haben. Corpus: .A.. Study hi Mas
sachusetts," 87 Harv. L. Rev. 321,358-59 (1973). It would avoid the 
,,'aste of State and federal resources that presently results when a 
prisoner presenting a hopeless petition is sent back to the State courts 
to exhaust State remedies. ,. 
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Section 305 (b) of the bill would add' a new subsection (d) to section 
2254, United States Code. Proposed subsection (d) would accord def
erence to the result of full and fair State adjudications. This ""Guld 
establish a standard similar to that stated by the Supreme: Court in 
the case of Ex Parte IIawk, 321 U.S. 114, 118 (1944), prior to the un
explained substitution of the current rules of mandatory re-adjudica
tion by the decision in B1'O'I.()n v. Allen, 344 U.S. 443 (1953). To be full 
and fair in the intended sense the State court determination mnst be 
reasonable, and must he arrived at by procedures consistent 'with ap
plicable federal law, including the constitutional requirement of .clue 
process. In addition, re-adjudication by the federal habeas court 
would be allowed in cases in which new evidence of substantial im
portance came to light or a retroactive change of law of substantial 
importance occurred after the State proceedings. The general sense of 
the proposed reform is that reversal of a State conviction after a lapse 
of years and affirmance by the appellate courts of the State should rest 
on a finding by the habeas court of a significant error or deficiency in 
the State J?roceedings. A mere reasonable difference of opinion in a 
case in whIch the proper disposition is unclear should not be grounds 
for disturbing a State judgment in a habeas corpus proceeding. 

Section 305, ( c) of the bill would simplify current section 2254 ( d) 1 

which is verbose, confusing, and obscure, redesignate it as section 
2254 (e), and bring its formulation into conformity with that of pro
posed new section 2254 ( d). This provision would be of minor prac
tical significance, coming into play only when the general standard 
governing deference to State determinations in proposed new section 
2254 ( d) was found by the habeas court to be unsatisfied. 

Section 306 of the bill would amend section 2255, 28 United States 
Code. It would carry out reforms in the collateral remedy for federal 
prisoners comparable to the rules proposed in section 302 of the bill 
governing excuse of procedural defaults and time limitation in habeas 
corpus proceedings. 
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