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T'o the Congress of the United States:

I am herewith transmitting proposed legislation entitled the Crimi-
nal Justice Reform Act of 1982. This Act—plus other proposals now
pending in Congress—would strengthen society’s defenses against
the continuing and pervasive menace of crime. ' :

Crime is clearly one of the most serious problems we face today.
Crime—and the fear of crime—affect the lives of most Americans.
Government’s inability to deal effectively with crime diminishes the
public’s confidence in our system of government as a whole. Last year
alone, one out of every three houscholds in the country fell victim to
some form of serious erime. By 1981, according to one survey, nearly
eight of ten Americans did net belicve that our system of law enforce-
cent discouraged people from committing crimes—a fifty percent in-
crease in just the last fifteen years,

As the threat of crime has become clearer to all Americans, so too
has the need for improving our detfenses against crime. As my Attor-
ney General said only a few weeks ago:

In recent years, through actions by the courts and inaction
by Congress, an imbalance has arisen in the scales of justice.
The criminal justice system has tilted too decidedly in favor
of the rights of the criminal'and against the rights of society.

It is time to restore the balance—and to make the law work to protect
decent, law-abiding citizens. :

To protect the rights of law-abiding citizens, the Administration
has previously announced its strong support for a comprehensive law
enforcement measure, the Violent Crime and Drug Enforcement Im-
provements Act of 1982, introduced in the Congress as S. 2572 and
H.R. 6497, That important legislative initiative addresses many of our
most pressing needs: bail reform, victim-witness protection, stréngth-
ened drug penalties, protectiop-of federal officials, sentencing reform,
expanded criminal forfeiture; donation of surplus federal property to
State and local governmpiits for needed correctional facilities, and a
series of miscellaneous improvements in federal criminal Jaws.

The attached lsgislative proposal that I am now submitting would
reforim three additiorial areas of federal law affecting the criminal
justice system. First, it would limit the insanity defense so that only
those who did not have the mental state which is an element of their
erime would escape responsibility for their acts. Second, the proposal
would reform the exclusionary rule to prevent the suppression of
evidence seized by an officer acting in the reasonable, good faith belief
that his actions complied with law. Although the argument for retain-
ing the exclusionary rule in any form is, at best, tenuous, this proposal
eliminates application of the rule in those cases in which it most clear-
1y has no deterrent effect. Finaily, the bill would reform federal habeas
corpus review of the State adjudications to ensure greater deference to

full and fair State judicial proceedings and to limit the time within
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which habeas corpus proceedings may be initiated. Hzbeas corpus
reform would conserve scarce federal and State judicial and prosecu-
torial resources.

This new proposal and the Violent Crime and Drug Enforcement
Improvements Act of 1982 represent a legislative program to protect
all our citizens. These are not partisan initiatives. They are far too
important to the Nation’s well-being. In my view, they provide the
basis for a renewed effort against the menace of crime. They will help
restore the balance between the forces of law and the forces of law-
lessness. I join with all Americans in urging the Congress to give both
these legislative proposals its immediate attention and to begin the
process of reclaiming our communities from criminals.

Ronarp REeacan.
Trae Wurte House, September 13, 1982.

A bill to reform the use of the insanity defense in federal eriminal
cases, to ensure the admissibility of evidence when obtained by law
enforcement authorities acting in good faith, and to define circum-
stances justifying federal interventiion in State criminal proceedings.

Be it enacted by the Senate and House of Representatives
of the United States in Congress assembled, That this Act
may be cited as the “Criminal Justice Reform Act of 1982.”

TITLE I—OFFENDERS WITH MENTAL DISEASE
. OR DEFECT

Skc. 101. This title may be cited as the “Insanity Defense
Reform Act of 1982.”

Skc. 102. (a) Chapter 313 of title 18, United States Code,
is amended to read as follows:

“CHAPTER 313—OFFENDERS WITH MENTAL DIS-
EASE OR DEFECT

“See,
“4241. Determination of Mental Competency to Stand Trial.

“4242, Determination of the Existence of Insanity at the Time of the
Offense.

“4243. Hospitalization of a Person Acquitted by Reason of Insanity.

“4244, Hospitalization of a Convicled Person Suffering from Mental
Disease or Defect.

%4245, Hospitalization of an Imprisoned Person Suffering from Mental
Disease or Defect.

#4246, Hospitalization of a Person Due for Release but Suffering from
Mental Disease or Defect.
“49247. General Provisions for Charpter.

- “4241. D?I‘i‘:eplrllination of Mental Competency to Stand
ria '

“(a) Morron To DrererMiNe ComMPETENCY OF DEFEND-
ANT.—At any time after the commencement of a prosecution
for an offense and prior to the sentencing of the defendant, the
defendant or the attorney for the government may file a mo-
tion for a hearing to determine the mental competency of the
defendant. The court shall-grant the motion, or shall order
such a hearing on its own motion, if there is reasonable cause

3

to believe that the defendant may presently be suffering from
a mental disease or defect rendering him mentally incompe-
tent to the extent that he is unable to understand the nature
and consequences of the proceedings against him or to assist
in his defense.

“(b) PsYCHIATRIC OR PsYCHOLOGICAL EXAMINATION AND
ReporT.—Prior to the date of the hearing, the court may
order that a psychiatric or psycholugical examination of the
defendant be conducted, and tuat a psychiatric or psychologi-
cal report be filed with the court, pursuant to the provisions
of section 4247 (b) and (c).

“(c) Hearine.—The hearing shall be conducted pursuant
to the provisions of section 4247 (d).

“(d) DererMINATION aND DisposrrioN.—If, after the
hearing, the court finds by preponderance of the evidence that
the defendant is presently suifering from a mental disease or
defect rendering him mentally incompetent to the extent that
he is unable to understand the nature and consequences of the
proceedings against him or to assist properly in his defense,
the court shall commit the defendant to the custody of the
Attorney General. The Attorney General shall hospitalize
the deféndant for treatment in a suitable facility—

“(1) for such a reasonable period of time, not to ex-
ceed four months, as is necessary to determine whether
there is a substantial probability that in the foreseeable
future he will attain the capacity to permit the trial to
proceed ; and . , .

“(2) for an additional reasonable period of time
until—

“(A) his mental condition is so improved that
trial may proceed, if the court finds that there is a
substantial probability that within such additional
period of time he will attain the capacity to permit
the trial to proceed; or _ _ .
“(B) the pending charges against him are dis-
posed of according to law;
whichever is earlier. ' o .

If, at the end of the time period specified, it 1s determined
that the defendant’s mental condition has not so improved as
to permit the trial to proceed, the defendant is subject to the
provisions of section 4246. . .

“{e) DiscmaReE—When the director of the facility in
which a defendant is hospitalized pursuant to subsection (d)
determines that the defendant has recovered to such an extent
that he is able to understand the nature and consequences of
the proceedings aguinst him and to assist properly in his de-
fense, he shall promptly file a certificate to that effect with
the clerk of the court that ordered the commitment. The
clerk shall send a copy of the certificate to the defendant’s
counsel and to the attorney for the government. The court
shall hold a hearing, conducted pursuant to the provisions of
section 4247 (d), to determine the competency of the defend-
ant. If, after the hearing, the court finds by a preponderance




4

of the evidence that the defendant has recovered to such an
extent that he is able to understand the nature and con-
sequences of the proceedings against hirn and to assist proper-
ly 1n his defense, the court shall order his immediate discharge
from the facility in which he is hospitalized and shall set the
date for trial. Upon discharge, the defendant is subject to the
provisions of chapter 207. ]
“(£) ApyrssiBuLiTy oF FinpiNg or CoMPETENCY.—A finding
by the court that the defendant is mentally competent to stand
trial shall not prejudice the defendant in raising the issue of
his insanity as a defense to the offense charged, and shall not
be admissible as evidence in a trial for the offense charged.

«4942. Determination of the Existence of Insanity at the
Time of the Offense

“(a) Insaniry Derense—It is a defense to a prosecution
under any Federal statute that the defendant, as a result of
mental disease or defect, lacked the state of mind required as
an element of the offense charged. Mental disease or defect
does not otherwise constitute a defense.

“(b) MoTIoN FOR PRETRIAL PsYCHIATRIC OR PSYCHOLOGICAL
Examinarion.—Upon the filing of a notice, as provided 1n
Rule 12.2 of the Federal Rules of Criminal Procedure, that
the defendant intends to rely on the defense set forth in sub-
section (a), the court, upon motion of the attorney for the
government, may order that a psychiatric or psychological
examination of the defendant be conductegl, and that a psy-
chiatric or psychological report be filed with the court, pur-
suant to the provisions of section 4247 (b) and (c).

“(¢c) Serciarn Verbror.—If the issue of insanity is raised by
notice as provided in Rule 12.2 of the Federal Rules of Crim-
inal Procedure on motion of the defendant or of the attorney
for the government, or on the court’s own motion, the jury
shall be instructed to find, or, in the event of a nonjury trial,
the court shall find, the defendant—

“(1) guilty;
« 2; not guilty; ‘ ]
“(8) not guilty only by reason of insanity.

«4943. Hospitalization of a Person Acquitted by Reason
of Insanity

“(a) DeTERMINATION OF PRESENT MENTAL CONDITION OF
Acqurrrep Person.—If a person is found not guilty only by
reason of insanity at the time of the offense charged, he shall
be committed to a suitable facility until such time as he 1s
eligible for release pursuant to subsection (d).

“(b) PsycHIATRIC 0R PsycmorLogrcaL ExXAMINATION AND
ReporT.—Prior to the date of the hearing, pursuant to sub-
section (c), the court shall order that a psychiatric or psy-
chological examination of the defendant be conducted, and
that a psychiatric or psychological report be filed with the
court, pursuant to the provisions of section 4247 (b) and (c).
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“(c) Hearine.—A hearing shall be conducted pursuant
to the provisions of section 4247 (d) and shall take place not
later than forty days following the special verdict.

“(d) DerERMINATION AND DispositroN.—If, after the hear-
ing, the court finds by clear and convincing evidence that the
acquitted person is presently suffering from a mental disease
or defect as a result of which his release would create a sub-
stantial risk of bodily injury to another person or serious
damage to property of another, the court shall commit the
person to the custody of the Attorney General. The existence
of clear and convincing evidence that a person’s release would
create a substantial risk of bodily injury to another person or
serious damage to property of another shall be presumed, sub-
ject to rebuttal by the acquitted person, where the person has
been found not guiity only by reason of insanity of an offense
involving bodily injury or serious damage to property of an-
other, or a substantial risk of such injury or damage. The
Attorney General shall release the person to the appropriate
oflicial of the State in which the person is domiciled or was
tried if such State will assume responsibility for his custody,
care, and treatment. 'The Attorney General shall make all rea-
sonable eiforts to cause such a State to assume such respon-
sibility. If, notwithstanding such efforts, neither such State
will assume such responsibility, the Attorney General shall
hosplmalize the person for treatment in a suitable facility
until— ‘

“(1) such a State will assume such responsibility ; or
“(2) the person’s mental condition is such that his re-
lease, or his conditional release under a prescribed regi-
men of medical, psychiatric, or psychological care or
treatment, would not create a substantial risk of bodily
injury to another person or serious damage to property of
another; ‘
whichever is earlier. The Attorney General shall continue
periodically to exert all reasonable efforts to cause such a State
to assume such responsibility for the person’s custody, care,

and treatment.

“(e) DrscmarcE.—When the director of the facility in
which an acquitted person is hospitalized pursuant to subsec-
tion (d) determines that the persen has recuvered from his
mental disease or defect to such an extent that his release, or
his conditional release under a prescribed regimen of medical,
psychiatric, or psychological care or treatment, would no
longer create a substantial risk of bodily injury to another
person or serious damage to property of another, he shall
promptly file a certificate to that effect with the clerk of the
court that ordered the commitment. The clerk shall send a
copy of the certificate to the person’s counsel and to the attor-
ney for the government. The court shall order the discharge
of the acquitted person or, on the motion of the attorney for
the government or on its own motion, shall hold a hearing,
conducted pursuant to the provisions of section 4247(d), to
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tormine whether he should be released. If, after the hearing,
%ﬁgezgﬁrf finds by a preponderance of the evidence that the
person has recovered from this mental disease or defect to
such an extent that— | betantial

“(1) his release would no longer create a substantia
risk of bodily injury to another person or Serious damage
to property of another, the court shall order that he be

immediately discharged; or . o
) s oo ahologion] care o treatment

edical, psychiatric, or psycho . treatir
gvforlrllfg no folr)lg?’er create a sgb}s,tantial risk of-bodily injury
to another person Oﬁ serious damage to property of an-
sourt shall— .
other, El?&f) order that he be conditionally discharged
under a prescribed regimen of medical, psyvchiatric,
or psychological care or treatment that has been pre-
pared for him, that has been certified to the court, as
appropriate by the director of the facility in which
he is committed, and tléat has been found by the court
ropriate; an

tO‘P(elf)p%rd%r, as an explicit condition of release,
that he comply with the prescribed regimen of medi-
cal, psychiatrie, or psychological care or treatment.

The court at any time may, after a hearing employing the
same criteria, modify or eliminate the regimen of medical,
psychiatric, or psychological care or treatment. ’

“(£) RevocaTION oF CONDITIONAL DiscuARGE—The direc-
tor of a medical facility responsible for administering a regi-
men imposed on an acquitted person conditionally discharged
under subsection (e) shall notify the Attorney General and
the court having jurisdiction over the person of any failure
of the person to comply with the regimen. Upon such notice,
or upon other probable cause to believe that the person has
failed to comply with the prescribed regimen of medical,
psychiatric, or psychological care or treatment, the person
may be arrested, and, upon arrest. shall be taken ‘without
unnecessary delay before the court having jurisdiction over
him. The court shall, after a hearing. determine whether the
person should be remanded to a suitable facility on the ground
that, in light of his failure to comply with_the prescribed
regimen of medical, psychiatrie, or psychological care or
treatment, his continued release would creaie a substantial
risk of bodily injury to another person or serious damage to
property of another.

«“49244. Hospitalization »f a Convieted Person Suffering
From Mental Disease or Defect

t“(a) MottoN To DETERMINF PRESENT MgenTaL CoNDITION
or Convicrrn Derenpant—A defendant found guiltv of an
offense. or the attorney for the government, may, within ten
davs after the defendant is found guilty, and prior to the time

the defendant is sentenced, file & motion for & hearing on the
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present. mental condition of the defendant if the motion is
supported by substantial information indicating that the de-
fendant may presently be suffering from a mental disease or
defect for the treatment of which he is in need of custody for
care or treatment in a suitable facility. The court shall grant
the motion, or at any time prior to the sentencing of the de-
fendant shall order such a hearing on its own motion, if it
is of the opinion that there is reasonable cause to believe that
the defendant may presently ke suffiering from a mental dis-
ease or defect for the treatment of which he is in need of
custody for care or treatment in a suitable facility.

“(b) Psyca1aTRIC OR PsycrioroeicaL ExamMINATION AND Rr-
porT.—Prior to the date of the hearing, the court may order
that a psychiatric or psychological examination of the de-
fendant be conducted, and that a psychiatric or psychologicai
report be filed with the court. pursuant to the provisions of
section 4247 (b) and (c¢). In addition to the information re-
quired to be included in the psychiatric or psychological re-
port pursuant to the provisions of section 4247(c), if the
report includes an opinion by the examiners that the de-
fendant is presently suffering from a mental disease or defect
but that it is not such as to require his custody for care or
treatment in a suitable facility, the report shall also include
an opinion by the examiner concerning the sentencing alter-
natives that could best accord the defendant the kind of treat-
ment he does nced.

“(¢) Hearing.—The hearine shall be conducted pursuant
to the provisions of section 4247 (d).

“(d) DererMINATION AND Disposirion.—11, after the hear-
ing, the court finds by a preponderance of the evidence that
the defendant is presentlv suffering from a mental disease or
defect and that he should, in lieu of being sentenced to im-
prisonment., be committed to a suitable facility for care or
treatment, the court shall commit the defendant to the custody
of the Attornev General. The Attorney General shall hos-
pitalize the defendant for care or treatment in a suitable
facility. Such a commitment constitutes a provisional sen-
tence of imprisonment to the maximum term authorized by
law for the offense for which the defendant was found guilty.

“(e) Discraree.—When the director of the facility in
which the defendant is hospitalized pursuant to subsection
(d) determines that the defendant has recovered from his
mental disease or defect to such an extent that he is no longer
in need of custody for care or treatment in such a facility, he
shall promptly file a certificate to that effect with the clerk
of the court that ordered the commitment. The clerk shall
send a copy of the certificate to the defendant’s counsel and to
the attornev for the government. If, at the time of the filing
of the certificate, the provisional sentence imposed pursuant
to subsection (d) has not expired, the court shall proceed

finally to sentencing and may modify the provisional
sentence.
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“4245. Hospitalization of an Imprisoned Person Suffering
from Mental Disease or Defect

“(a) MortoNn To DrererMINE PrESENT MENTAL CONDITION
oF ImPriSONED DEFENDANT—If 8 defendant serving a sen-
tence of imprisonment objects either in writing or through
his attorney to being transferred to a suitable facility for care
or treatment, an attorney for the government, at the request
of the director of the facility in which the defendant is im-
prisoned, may file a motion with the court for the district in
which the facility is located for a hearing on the present
mental condition of the defendant. The court shall grant
the motion if there is reasonable cause to believe that th.:
defendant may presently be suffering from a mental disease
or defect for the treatment of which he is in need of custody
for care or trcatment in a suitable facility. A motion filed
under this subsection shall stay the release of the defendant
pending completion of procedures contained in this section.

“(b) PsycmiaTtric or PsycHOLOGICAL EXAMINATION ANL
ReporT.—Prior to the date of the hearing, the court may
order that a psychiatric or psychological examination of the
defendant may be conducted, and that a psychiatric or psy-
chological report be filed with the court, pursuant to the pro-
visions of section 4247(b) and (c).

“(c) Hearine.—The hearing shall be conducted pursuant
to the provisions of section 4247 (d).

“(d) DererminaTION AND Disposirion.—If, after the hear-
ing, the court finds by a preponderance of the evidence that
the defendant is presently suffering from a mental disease or
defect for the treatment of which he is in need of custody for
care or treatment in a suitable facility, the court shall commit
the defendant to the custody of the Attorney General. The
Attorney General shail hospitalize the defendant for treat-
ment in a suitable facility until he is no longer in need of
such custody for care or treatment or until the expiration of
his sentence of imprisonment, whichever occurs earlier.

“(e) DiscaHarcE.—When the director of the facility in
which the Czfendant is hospitalized pursuant to subsection
(d) determines that the defendant has recovered from his
mental disease or defect to such an extent that he is no longer
in need of custody for care or treatment in such a facility, he
shall promptly file a certificate to that effect with the clerk of
the court that ordered the commitment. The clerk shall send
a copy of the certificate to the defendant’s counsel and to the
attorney for the government. If, at the time of the filing of
the certificate, the term of imprisonment imposed upon the de-
fendent has not expired, the court shall order that the
defendant be reimprisoned until the expiration of his sentence
of imprisonment.

“4246. Hospitalization of a person due for release but suf-
fering from mental disease or defect

“(a) InsTITUTION OF PROCEEDING.—If the director of a fa-
cility in which o, person is hospitalized certifies that a person.

9

whose sentence is about to expire, or who has been commit-
ted to the custody of the Attorney General pursuant to section
4241(d), or against whom all criminel charges have been dis-
missed solely for reasons related to the mental condition of
the person, is presently suffering from a mental disease or
defect as a result of which his release would create a substan-
tial risk of bodily injury to another person or serious damage
to property of another, and that suitable arrangements for
State custody and care of the person are not available, he
shall transmit the certificate to the clerk of the court for the
district in which the person is confined. The clerk shall send
a copy of the certificate to the person, and to the attorney for
the government, and, if the person was committed pursuant to
section 4241(d), to the clerk of the court that ordered the
commitment. The court shall order a hearing to determine
whether the person is presently suffering from a mental dis-
ease or defect as a result of which his release would create a
substantial risk of bodily injury to another person or serious
damage to property of another. A certificate filed under this
subsection shall stay the release of the person pending comple-
tion of procedures contained in this section.

“(b) PsycHIATRIC OR PsycHOLOGICAL EXAMINATION AND
Rerorr.—Prior to the date of the hearing, the court may
order that a psychiatric or psychological examination of the
defendant.be conducted, and that a psychiatric or psychologi-
cal report be filed with the court, pursuant to the provisions
of section 4247 (b) and (c). ‘

“(c) Hearing.—The hearing shall be conducted pursuant
to the provisions of section 4247(d).

“(d) DerErMiNATrON AND DisposiTion.—If, after the hear-
ing, the court finds by clear and convincing evidence that the
person is presently suffering from a mental disease or defect
as a result of which his release would create a substantial risk
of bodily injury to another person or serious damage to prop-
erty of another, the court shall commit, the person to the cus-
tody of the Attorney General. The Attorney General shall
release the person to the appropriate official of the State in
which the person is domiciled or was tried if such State will
assume responsibility for his custody, care, and treatment.
The Attorney General shall make all reasonable efforts to
cause such a State to assume such responsibility. If, notwith-
standing such efforts, neither such State will assume such
responsibility, the Attorney General shall hospitalize the
person for treatment in a suitable facility, until—

“(1) such a State will assume such responsibility; or
“(2) the person’s mental condition is such that his
release. or his conditional release under a prescribed regi-
men of medical, psychiatric, or psychological care or
treatment would not create a substantial risk of bodily
Injury to another person or serious damage to property

of another;
whichever is earlier. The Attorney General shall continue
periodically to exert all reasonable efforts to cause such a
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State to assume such responsibility for the person’s custody,
care, and treatment. ]

“(e) DiscuarcE—When the director of the facility in
which a person is hospitalized pursuant to subsection (d) de-
termines that the person has recovered from his mental
disease or defect to such an extent that his release would no
longer create a substantial risk of bodily injury to another
person or serious damage to property of another, he shall
promptly file a certificate to that effect with the clerk of the
court that ordered the commitment. The clerk shall send a
copy of the certificate to the person’s counsel and to the at-
torney for the government. The court shall order the dis-
charge of the person or, on the motion of the attorney for the
government or on its own motion, shall hold a hearing, con-
ducted pursuant to the provisions of section 4247(d), to
determine whether he should be released. If, after the hear-
ing, the court finds by a preponderance of the evidence that the
person has recovered from his mental disease or defect to
such an extent that—

“(1) his release would no longer create a substantial
risk of bodily injury to another person or serious damage
to property of another, the court shall order that he
immediately discharged; or

“(2) his conditional release under a prescribed regimen
of medical, psychiatric, or psychological care or treatment
would no longer create a substantial risk of bodily injury
to another person or serious damage to property of an-
other, the court shall— '

“(A) order that he be conditionally discharged
under a preseribed regimen of medical, psychiatric,
or psychological care or treatment that has been pre-
pared for him, that has been certified to the court as
appropriate by the director of the facility in which
he is committed, and that has been found by the court
to be appropriate ; and

“(B) order, as an explicit condition of release, that
he comply with the prescribed regimen of medical,
psychiatric, or psychological care or treatment.

The court at any time may, after a hearing employing the
same criteria, modify or eliminate the regimen of medical,
psychiatric, or psychological care or treatment.

“(£) Revocarion oF ConprrioNaL Discaaree.—The director
of a medical facility responsible for administering a regimen
imposed on a person conditionally discharged under subsec-
tion (e) shall notify the Attorney General and the court hav-
ing jurisdiction over the person of any failure of the person to
comply with the regimen. Upon such notice, or upon other
probable cause to believe that the person has failed to comply
with the prescribed regimen of medical, psychiatric, or psy-
chological care or treatment, the person may be arrested, and,
upon arrest, shall be taken without unnecessary delay before
the court having jurisdiction over him. The court shall, after a
hearing, determine whether the person should be remanded to

11

a suitable facility on the ground that, in light of his failure to
comply with the prescribed regimen of medical, psychiatric,
or psychological care or treatment, his continued release would
create a substantial risk of bodily injury to another person or
serious damage to property-of another.

“(g) Rerease 1o StATE oF Cerrain OTHER PrERsons.—If
the director of a facility in which a person is hospitalized
pursuant to this subchapter certifies to the Attorney General
that a person, against whom all charges have been dismissed
for reasons not related to the mental condition of the person,
1s presently suffering from a mental disease or defect as a
result of which his release would create a substantial risk of
bodily injury to another person or serious damage to property
of another, the Attorney General shall release the person to
the appropriate official of the State in which the person is
domiciled or was tried for the purpose of institution of State
proceedings for civil commitment. If neither such State will
assume such responsibility, the Attorney General shall release
the person upon receipt of notice from the State that it will
not assume such responsibility, but not later than 10 days
after certification by the director of the facilit

“4247, General Provisions for Chapter—

“(a) DerIntrions.—As used in this chapter—
“(1) ‘rehabilitation program’ includes—

“(A) basic educational training that will assist:
the individual in understanding the society to which
he will return and that will assist him in under-
standing the magnitude of his offense and its impact
on soclety;

“(B) vocational training that will assist the in-
dividual in contributing to, and in participating
in, the society to which he will return

“(C) drug, alcohol, and other treatment programs
that will assist the individual in overcoming his
ps_s:chologlcal or physical dependence; and

“(D) organized physical sports and recreation
programs; and

“(2) ‘suitable facility’ means a facility that is suitable
to provide care or treatment given the nature of the
offense and the characteristics of the defendant.

“(b) PsvcHIATRIC OR PsYcHOLOGICAL EXAMINATION.—A
psychiatric or psvchological examination ordered pursuant
to this title shall be conducted by a licensed or certified PSy-
chiatrist or clinical psychologist. or, if the court finds it ap-
propriate, by more than one such examiner. Each examiner
shall be designated by the court. except that if the examina-

tion is ordered under section 4245 or 4246, upon the request

of the defendant an additional examiner mav be selected by
the defendant. For the purposes of an examination pursuant
to an prder under section 4241, 4244, or 4945, the court may
commit the person to be examined for a reasonable period,
but not to exceed thirty days, and under section 4249, 4943,
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or 4246, for a reasonable period, but not to exceed forty-five
days, to the custody of the Attorney General for placement in
a suitable facility. Unless impracticable, the psychiatric or
psychological examination shall be conducted in the suitable
facility closest to the court. The director of the facility may
apply for a reasonable extension, but not to exceed fifteen
days under section 4241, 4244, or 4245, and not to exceed
thirty days under section 4242, 4243, or 4246, upon a showing
of good cause that the additional time is necessary to observe
and evaluate the defendant. )
“(¢) PSYCHIATRIC OR PSYCHOLOGICAL ReporTs.—A psychi-
atric of psychological report ordered pursuant to this chap-
ter shall be prepared by the examiner designated to conduct
the psychiafric or psychological examination, shall be filed
with the court with copies provided to the counsel for the per-
son examined and to the attorney for the government, and
shall include—
“(1) the person’s history and present symptoms;
«(2) a de<cription of the psychiatric, psychological,
and medicaii tests that were employed and their results;
«(3) the examiner’s findings; and
“ (4)dthe examiner’s opinions as to diagnosis, progno-
sis, and—
’ “(A) if the examination is ordered under sec-
tion 4241, whether the person is suffering from a
mental disease or defect rendering him menially in-
competent to the extent that he is unable to under-
stand the nsture and consequences of the proceedings
against him or to assist properly in his defense;
“(B) if the examination is ordered under section
4949, whether the person was insane at the time of
the offense charged; :
“(Q) if the examination is ordered under section
4943 or 4246, whether the person is suffering from a
mental disease or defect as a result of which his re-
lease would create a substantial risk of bodily injury
to another person or serious damage to property of
another;
«(D) if the examination is ordered under section
4944 or 4245, whether the person is suffering from a
mental disease or defect as a result of which he is in
need of custody for care or treatment in a suitable fa-
cility; or
«(E) if the examination is ordered as a part of a
presentence investigation, any recommendation the
examiner may have as to how the mental condition
of the defendant should affect the sentence.

“(d) Hearing.—At a hearing ordered pursuant to this
chapter the person whose mental condition is the subject of
the hearing shall be represented by counsel and, if he is finan-
cially unable to obtain adequate representation, counsel shall
be appointed for him pursuant to section 3006A. The person
shall be afforded an opportunity to testify, to present evi-
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dence, to subpoena witnesses on his behalf, and to confront
an‘(‘i cross-examine witnesses who appear at the hearing.

" ( ’?_‘)h ]iilz‘..RIOlzIC RfEPloRt[é ANi) INFORMATION REQUIREMENTS.—
(1) The director of the facility in which a is hospital-
rol Provaoctor of v person 1s hospital

or“ (A) section 4241 shall prepare semiannual reports;
“(B) sections 4243, 4244, 49245, or 4246 shall prepare
annual reports; concerning the mental condition of the
person and containing recommendations concernig the
need for his continued hospitalization. The reports shall
be submitted to the court that ordered the person’s com-
mitment to the facility and copies of the reports shall be
sugmltted to such other persons as the court may direct.
(2) The director of the facility in which a person is
hospitalized pursuant to sections 4241, 4943, 4944, 4245,
or 4246 shall inform such person of any rehabilitation
programs that are available for persons hospitalized in

. that facility.

(f) Vipeorare Recoxn.—Upon written request of defense
counsel, the court may order a videotape record made of the
defendant’s testimony or interview upon which the periodic
report 1s based pursuant to subsection (e). Such videotape
recor(g. shall be submitted to the court along with the periodic
report. "

“(g) ApmissiBILITY OF A DEFENDANT'S STATEMENT AT
TriAL.—A statement made by the defendant during the course
of a psychiatric or psychological examination pursuant to
sections 4241 or 4242 is not admissible as evidence against the
accused on the issue of guilt or punishment in any criminal
proceeding, unless the defendant waived his privilege against
self incrimination. but is admissible on the issue whether the
defendant suffers from a mental disease or defect.

“(h) Hasras Corrus Unimpairep.—Nothing contained in
sections 4243 or 4246 precludes a person who is comrnitted
under either of such sections from establishing by writ of
habeas corpus the illegality of his detention.

“(i) Discmaree.—Regardless of whether the director of
the facility in which a person is hospitalized has filed a cer-
tificate pursuant to the provisions of subsection (e) of sections
4241, 4248, 4244, 4245, or 4246, counsel for the person or his
legal guardian may, at any time during such person’s hospi-

talization, file with the court that ordered the commitment a
motion for a hearing to determine whether the person should
be discharged from such facility, but no such motion may be
filed within one hundred and eighty days of a court determi-
nation that the person should continue to be hospitalized. A
copy of the motion shall be sent to the director of the facility
in which the person is hopitalized and to the attorney for the
government. :

“(j) AvuTrorrry AND RESPONSIBILITY OF THE ATTORNEY
GeneraL.—The Attorney General— ,
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“(A) may contract with a State, a locality, or &
private agency for the confinement, hospitalization, care,
or treatment of, or the provision of services to, a person
committed to his custody pursuant to this chapter;

“(B) may apply for the civil commitment, pursuant to
State law, of a person committed to his custcdy pursuant
to section 4243 or 4246 . .

“(C) shall, before placing a person in a facility pur-
suant to the provisions of section 4241, 4243, 4244, 4245,
or 4246, consider the suitahility of the facility’s rehabili-
tation programs in meeting the needs of the person; and

“(D) shall consult with the Secretary of the Depart-
ment of Health and Human Services in the general im-
plementation of the provisions of this chapter and in the
establishment of standards for facilities used in the im-
plementation of this chapter. )

“(k) This chapter does not apply to a prosecution under an
Act of Congress applicable exclusively to the District of Co-
lumbia or the Uniform Code of Military Justice.”. .

(b) The item relating to chapter 318 in the chapter analysis
of Part ITI of title 18, United States Code, is amended to read
as follows:

“318. Offenders with mental disease or defect.”.

Skc. 108. Rule 12.2 of the Federal Rules of Criminal Pro- ‘

cedure is amended— )

(a) by deleting “crime” in subdivision (a) and insert-
ing in lieu thereof “offense”; .

(b) by deleting “mental state” in subdivision (b) and
inserting in lieu thereof “state of mind”; .

(¢) by deleting “by a psychiatrist designated for this
purpose in the order of the court” in subdivision (¢) and
insgrting in lieu thereof “pursnant to 18 U.S.C. 4242”;
an

(d) by deleting “mental state” in subdivision (d) and
inserting in lieu thereof “state of mind”.

Sec. 104. Section 3006A. of title 18, United States Code, is
amended—

(a) in subsection (a), by deleting “or, (4)” and sub-
stituting “(4) whose mental condition is the subject of a
hearing pursuant to chapter 313 of this title, or (5)”;
and

(b) in subsection (g), by deleting “or section 4245 of
title 18",

TITLE II—APPLICATION OF THE
EXCLUSIONARY RULE

Skc. 201. This title may be cited as the “Exclusionary Rule
Application Act of 1982.”

Sec. 202. (a) Chapter 223 of title 18, United States Code,
is amended by adding at the end thereof the following new
section :
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“3505. Application of the Fourth Amendment Exclusion-
ary Rule

“Except as specifically provided by statute, evidence which
is obtained as a result of a search or seizure and which is other-
wise admissible shall not be excluded in a proceeding in a court
of the United States if the search or seizure was undertaken
in a reasonable, good faith belief that it was in conformity
with the Fourth Amendment to the Constitution of the United
States. A showing that evidence was obtained pursuant to and
within the scope of a warrant constitutes prima facie evidence
of such a reasonable good faith belief, unless the warrant
was ?’btained through intentional and material misrepresenta-
tion.”.

(b) The table of sections of such chapter is amended by
adding at the end thereof the following item:

“3505. Application of the Fourth Amendment Exclusionary
Rule.”.

TITLE III—FEDERAL INTERVENTION IN STATE
CRIMINAL PROCEEDINGS

Sec. 301. This title may be cited as the “Federal Interven-
tion Reform Act of 1982.”

Sec. 802. Section 2244 of title 28, United Stutes Code, is
amended by adding at the end thereof the following new
subsections: '

“(d) When a person in custody pursuant to the judgment of
a State court fails to raise a claim in State proceedings at the
time or in the manner required by State rules of procedure,
the claim shal® not be entertained 1n an application for a writ
of habeas corpus unless actual prejudice resulted to the appli-
carét from the alleged denial of the Federal right asserted
and—

“(1) the failure to raise the claim properly or to have
it heard in State proceedings was the result of State ac-
téion in violation of the Constitution or laws of the United

tates;

“(2) the Federal right asserted was newly recognized
by the Supreme Court subsequent to the procedural de-
fault and is retroactively applicable; or

“(8) the factual predicate of the claim could not have
been discovered through the exercise of reasonable dili-
gence prior to the procedural default.

“(e) A one-year period of limitation shall apply to an
application for a writ of habeas corpus by a person in custody
pursuant to the judgment of a State court. The limitation
period shall run from the latest of the following times:

“(1) the time at which State remedies are exhausted,

“ %2) the time at which the impediment to filing an
application created by State action in violation of the
Constitution or laws of the United States is removed,
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where the applicant was prevented from filing by such
State action;
“(3) the time at which the Federal right asserted was
~ initially recognized by the Supreme Court, where the
right has been newly recognized by the Court and is
retroactively applicable; or
“(4) the time at which the factual predicate of the
claim or claims presented could have been discovered
through the exercise of reasonable diligence.”.
SEC. 303, Section 2253 of title 98, United States Code, is
amended to read as follows:

“§ 2253, Appeal

“In a habeas corpus proceeding or a proceeding under
section 2255 of this title before a circuit or district judge,
the final order shall be subject to review, on appeal, by the
court of appeals for the circuit where the proceeding is had.

“There shall be no right of appeal from such an order in
a proceeding to test the validity of a warrant to remove, to
another district or place for commitment or trial, a person
charged with a criminal offense against the United States, or
to test the validity of his detention pending removal proceed-
ings. :

“An appeal may not be taken to the court of appeals from
the final order in a habeas corpus proceeding where the deten-
tion complained of arises out of process issued by a State
court, or from the final order in a proceeding under section
2255 of this title, unless a circuit justice or judge issues a
certificate of probable cause.”.

SEC. 304. Federal Rule of Appellate Procedure 22 is
amended to read as follows:

“Rule 22,
“HABEAS CORPUS AND § 2255 PROCEEDINGS

“(a) Application for an Original Writ of Habeas Corpus.
An application for a writ of habeas corpus shall be made to
the appropriate district court, If application is made to a cir-
cuit judge, the application will ordinarily be transferred to
the appropriate district court. If an application is made to
or transferred to the district court and denied, renewal of
the application before a circuit judge is not favored; the
proper remedy is by appeal to the court of appeals from the
order of the district court denying the writ.

“(b) Necessity of Certificate of Probable Cause for Appeal.
In a habeas corpus proceeding in which the detention com-
plained of arises out of process issued by a State court, and in
a motion proceeding pursuant to 28 U.S.C. § 2255, an appeal
by the applicant or movant may not proceed unless a cireunit
Judge issues a certificate of probable cause. If a request for a
certificate of probable cause is addressed to the court of ap-
peals, it shall be deemed addressed to the judges thereof and
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~shall ‘be considered by a circuit judge or judges as the court

deems appropriate. If no express request for a certificate is
filed, the notice of appeal shall be deemed to constitute a re-
quest addressed to the judges of the court of appeals. If an
appeal is taken by a State or the government or its E?presenta-
tive, a certificate of probable cause is not required.”. ]
Sec. 305. Section 2254 of title 28, United States ‘Cod,e,a, is
amended by redesignating subsections “(e)” and “(f)” as
subsections “(f)*” and “(g)” respectively, and is further
amended— )
(2) by amending subsection (b) to read as follows:
“(b) An application for a writ of habeas corpus in behalf
of a person in custody pursuant to the judgment of a State
court shall not be granted unless it appears that the applicant
has exhausted the remedies available in the courts of the State,
or that there is either an absence of available State corrective
process or the existence of circumstances rendering such proc-
ess ineffective to protect the rights of the applicant. An appli-
cation may be denied on the merits notwithstanding the failure
of the applicant to exhaust the remedies available in the courts
of the States.”; . . .
(b) by adding a new subsection (d) reading as follows:
“(d) An application for a writ of habeas corpus in behalf of
a person in custody pursuant to the judgment of a State court
shall not be granted with respect to any claim that has been
tully and fairly adjudicated in State .proceedm,gs.”; and
(¢) by redesignating subsection “(d)” as subsection
and amending it to read as follows: o _
“(e) In a proceeding instituted by an application for a writ
of habeas corpus by a person in custody pursuant to the judg-
ment of a State court, a full and fair determination of a fac-
tual issue made in the case by a State court shall be presumed
to be correct. The applicant shall have the burden of ,1,'ebutt1ng
this presumption by clear and convincing evidence.”. .
Sec. 306. Section 2255 of title 28, United States Code, is
amended by deleting the second paragraph and the penulti-
mate paragraph thereof,h and by adding at the end thereof the
following new paragraphs: o .
“Wherl('lgr a perlgon éfgailg to raise a claim at the time or in the
manner required by Federal rules of procedure, the claim shall
not be entertained in a motion under this section unless actual
prejudice resulted to the movant from the alleged denial of the
right asserted and— . .
“(1) the failure to raise the claim properly, or to have
‘it heard, was the result of governmental action in viola-
tion of the Constitution or laws of the United States;
“(2) the right asserted was newly recognized by the
Supreme Court subsequent to the procedural default and
is retroactively applicable; or .
“(3) the factual predicate of the claim could not have
been discovered through the exercise of reasonable dili-
gence prior to the procedural default.
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“A two-year period of limitation shall apply to a motion
under this section. The limitation period shall run from the
latest of the following times: .

“(1) the time at which the judgment of conviction
becomes final ;

“(2) the time at which the impediment to making a
motion created by governmental action in violation of
the Constitution or Iaws of the United States is removed,
where the movant was prevented from making a motion
by such governmental action; -

“(8) the time at which the right asserted was initially
recognized by the Supreme Court, where the right has
been newly recognized by the Court and is retroactively
applicable; or ,

“(4) the time st which the factual predicate of the
claim or claims presented could have been discovered
through the exercise of reasonable diligence.”.

SECTION-BY-SECTION ANALYSIS

T'itle I—Insanity defense reform

Title I of the bill amends varicus provisions of title 18, United
States Code, and of the Federal Rules of Criminal Procedure, relat-
ing to the procedure to be followed in Federal courts with respect to
offenders who are or have been suffering from a mental disease or
defect. Among the matters provided for by these amendments are the
determination of mental competency to stand trial, the determina-
tion of the existence of insanity at the time of the offense, a limita-
tion of the scope of a separate insanity defense, and the post-trial
‘ goipimlization of defendants suffering from a mental disease or

etect.

Section 102 of the bill provides a comprehensive amendment of cur-
rent chapter 313 of title 18, United States Code. Proposed section 4241
deals with the determination of mental competency to stand trial. Sec-
tion 4242 relates to the determination of the existence of insanity at
the time of an offense, and limits the separate insanity defense to a
“mens rea” test of criminal responsibility. Section 4243 provides for the
hospitalization of a person acquitted by reason of insanity. Section
49244 deals with the hospitalization of a convicted person who is suf-
fering from a mental disease or defect., Section 4245 covers the hos-
pitalization of an imprisoned person who suffers from a mental disease
or defect. Section 4246 deals with the situation of such a person who
is scheduled to be released. Section 4247 contains general provisions
for chapter 313.

Section 4241, Determination of Mental Competency to Stand Trial,
contains five subsections which deal exclusively with the determina-
tion of the mental competency of the defendant to stand trial or to
enter a plea. Subsection (a) permits either the defendant or the gov-
ernment to move for a hearing to determine the defendant’s mental
competency, and requires the court.to order a hearing if there is rea-
sonable cause to believe that a mental disease or defect renders the de-
fendant unable to nnderstand the proceedings ov to assist in his de-
fense Subsection (b) permits the court to order a psychiatric or
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psychological examination of the defendant prior to the hearing. Sub-
section (c) requires that the hearing be conducted pursuant to the
provisions of section 4247 (i.e., the defendant shall be represented by
counsel, afforded an opportunity to testify, ete.). Subsection (d) pro-
vides that a defendant found by a preponderance of the evidence to
be mentally incompetent shall be hospitalized for treatment in a
suitable facility for a reasonable period of time to determine whether
there -is a substantial probability that he will attain the capacity to
permit the trial to proceed. If the defendant appears unlikely to im-
prove sufficiently, he is to be treated in accordance with the provisions
of section 4216, Subsection (e) provides for the discharge from the
hospital of a defendant who has recovered sufficiently to stand trial.
Subsection (f) specifies that a court finding of conipetency to stand
trial shall not prejudice the defendant in raising the issue of his
insanity as a defense to the crime charged, and shall not be admis-
sible as evidence at trial. ‘ o

Section 4242, Determination of the Existence/of Insanity at the
Time of the Offense, specifies the extent to which it defendant’s mental
disease or defect constitutes a defense to prosecution, provides for an
examination of a defendant who intends to rely on such a defense,
and sets forth the types of verdicts to be rengered in such cases.

Subsection (a) states that it is a defense to prosecution under any
federal statute that the defendant, as a result of mental disease or de-
fect, lacked the state of mind required as an element of the offense
charged, and specifies that mental disease or defect does not otherwise
constitute a defense. By limiting the separate, judicially-developed,
insanity defense, this statutory approach to the issue of the criminal
responsibility of a person suffering from a mental disease or defect
focuses on two critical questions: did the defendant act with the
state of mind required for the offense charged and, if he did so act
but- was suffering from a mental disease or defect, should he be im-
prisoned, hospitalized, or otherwise treated. ,

Subsection (b) provides for the psychiatric or psychological ex-
amination of a defendant who files a notice of intent to rely on the
defense set forth in subsection (a). Subsection (c) specifies that in a
case involving such a defense the trier of fact is to return a verdict
of guilty, not guilty, or not guilty only by reason of insanity. ‘

Section 4243, Hospitalization of a Person Acquitted by Reason of
Insanity, sets out the procedure to be followed when a person is found
not guilty solely by reason of insanity at the time of the offense. Sub-
section (&) requires that such a person be committed to a suitable
facility until he is eligible for release pursuant to subsection (d). Sub-
section (b) requires that the person undergo a psychiatric or psycho-
logical study, while subsection (¢) mandates a hearing on his present
mental condition within forty days following the verdict. Subsection

(d) provides that if, after the hearing, the person is found by clear: -
and convincing evidence to be then suffering from a mental disease
or defect as a result of which his release would create a substantial’
risk of bodily injury to another person or serious damage to property

of another, he shall be committed to the custody of the Attorney Gen-
eral for treatment, preferably in a state facility. The fact that the
person was found not guilty only by reason of insanity of an offense
involving bodily injury or serious damage to property, or an offense
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involving substantial risk of such injury or damage, is to give rise to
a rebuttable presumption that the dangerousness element of subsection
(d)’s test for commitment is met. If the person is able to rebut or
neutralize this presumption, the government will be required to come
forward with other facts to meet its burden: of clear and convincing
evidence of the person’s present dangerousness resulting from a mental
disease or defect. Subsection (e) provides for the absolute or condi-
tional release of such a person pursuant to a medical certification and
a court finding that such release will no longer create a substantial risk
to the person or property of others. Subsectica (f) permits revocation
of a conditional release order if such a risk is created anew by the
person’s failure to comply with the conditions of release.

Section 4244, Hospitalization of a Convicted Person Suffering From
Mental Disease or Defect, sets forth procedures new to Federal law,
to be followed when there is reasonable cause to believe that a recently
convicted defendant may be suffering from a mental disease or defect
and in need of care or treatment in a suitable facility. Subsection (a)
permits court, shortly after a guilty verdict and before sentencing, on
motion of the defendant or the government or on its own motion, to
order a hearing on the defendant’s present mental condition if there 1s
reasonable cause to believe he is suffering from a mental disease or
defect for the treatment of which he is in need of custody for care or
treatment in a suitable facility. Under subsection (b), the court may
order a psychiatric or psychological examination of the defendant.
If, after a hearing provided for by subsection (c), the court determines
by a preponderance of the evidence pursuant to subsection (d) that
the standard set forth in subsection (a) has been met, the defendant 1s
to be committed to the custody of the Attorney General for hospital-
ization in a suitable facility, in lieu of being 1mprisoned. Subsection
(e) permits the discharge and final sentencing of a hospitalized de-
fendant when the director of the facility certifies that he is no longer
in need of custody for care and treatment. .

Section 4245, Hospitalization of an Imprisoned Person Suffering
from Mental Disease or Defect, deals with the hospitalization of an
imprisoned person who is suffering from a mental disease or de-
fect for which he is in need of custody for care or treatment, if the
person objects to being hospitalized. Unlike current, federal law, sub-
section (a) provides that, when a defendant who is imprisoned ob-
jects to being transferred to a suitable facility for care and treat-
ment of a mental disease or defect, the court shall, on the government’s
motion, order a hearing on the defendant’s present mental condition
if there is reasonable cause to believe that the defendant may be
suffering from a mental disease or defect for the treatment of which
he is in need of custody or care for treatment in a suitable facility.
Subsections (b) and (c), respectively, provide for the psychiatric or
psychological examination of the defendant, and for the conduct of
the hearing. Subsection (d) provides that a defendant who is found
by a preponderance of the evidence to be suffering from a mental
disease or defect and in need ¢f custody for care and treatment shall
be hospitalized in & suitable facility until he is no longer in need of
such care or treatment, or until his prison sentence expires. Subsec-
tion (e) provides for the defendant’s discharge from the hospital and
return to prison upon the certification of the director of the facility
that he is no longer in need of custody for care and treatment.
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Section 4246, Hospitalization of a Person Due for Release but Suf-
fering From Mental Disease or Defect, covers those circumstances
where State authorities will not institute civil commitment proceed-
ings against a hospitalized defendant whose federal sentence is about
to expire, who is mentally incompetent to stand trial, or against. whom
all criminal charges have been dropped solely for reasons related to
his mental condition, and who is presently mentally ill. Subsection
(a) requires the court to order a hearing if the director of the facility
in which the person is hospitalized certifies that he is presentiy suffer-
ing from a mental disease or defect as a result of which his rclease
would create a substantial risk of bodily injury to another person or
serious damage to property of another, and that suitable arrange-
ments for State custody and care of the person are not available.
Subsections (b) and (c), respectively, provide for the psychiatric ol
psychological examination of the person and for the conduct of the
hearing. Subsection (d) provides that if the facts certified are found
by the court by clear and convincing evidence, the person is to be com-
mitted to the custody of the Attorney General for treatment, prefer-
ably in a State facility. Subsection (e) provides for the absolute or
conditional release of such a person pursuant to a medical certification
and a court finding that such release will no longer create a substantial
risk to the person or property of others. Subsection (f) permits revoca-
tion of a conditional release order if such a risk is created anew by
the person’s failure to comply with the conditions of release. Sub-
section (g) deals with mentally ill persons who have been hospitalized
and against whom all charges have been dismissed for reasons not
related to their mental condition. If the director of the hospital cer-
tifies that the release of such a person would create a substantial risk
of bodily injury to another person or serious damage to property of
another, the Attorney General is required to release the nerson to
appropriate State officials for the institution of State civil comi-
mitment proceedifigs. If the appropriate State will not assunie respon-
sibility, and so informs the Attorney General, the person must be
released. ' :

Section 4247, General Provisions for Chapter 818 contains o defi-

‘nition of terms used in chapter 313, as well as other provisions gen-

erally applicable to sections 4241-4246. Subsection (a) defines the
terms “rehabilitation program” and “suitable facility”. Subsections
(b) and (c), respectively, set forth requirements for court ordered
psychiatric or psyvchological examinations and reports. Subsection (d)
enumerates the rights a person has at a hearing to determine his men-
tal condition. Subsection (e) pertains to reports by mental facilities,
and contains a requirement that a hospitalized person be informed of
the availability of rehabilitation programs. Subsection (f) permits
the court to order and examine a videotape record of a defendant’s
testimony or interview which forms a basis of a periodic renort of
his mental condition. Subsection (g) concerns the admissibilit> in
evidence of statements made by a defendant during the course of a
psychiatric or psychological examination. Subsections (h) and (i).
respectively, preserve the availability of the writ of habeas corpus,
and permit a hospitalized person to move for a hearing to determine
whether he should be released. Subsection (i) sets forth the authority
and responsibility of the Attorney General under chapter 313, Sub-
section (k) provides that chapter 313 does not apply to a prosecution
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under an Act of Congress applicable exclusively to the District of Co-
lumbia or the Uniform Code of Military Justice.

Section 103 of the bill amends Rule 12.2 of the Federal Rules of
Criminal Procedure to conform with chapter 313 of title 18 as
amended by section 102.

Section 104 of the bill amends section 3C06A of title 18, Ulnited

ytates Code, to conform with chapter 313 of title 18 as amended by
section 102. :
Title II—Exclusionary rule reform

Title IT of the bill would add a new section 3505 to title 18 of the
United States Code geverning the Fourth Amendment exclusionary
rule. It would provide that except as specifically provided by statute,
evidence:obtained as a result of a search or seizure and which is other-
wise admissible shall not be excluded in a proceeding in a federal court
if the search or seizure was undertaken in a reasonable and good faith
belief that it was in conformity with the Fourth Amendment. It would
also provide that a showing that the evidence was obtained pursuant
to and within the scope of a warrant constitutes prima facie evidence
of such a reasopable good faith belief unless the warrant was obtained
through intentional and material misrepresentation.

Initially, although the Fourth Amendment secures the right of per-
sons to be free of “unreasonable” searches or seizures it should be noted
that there are no constitutional or statutory provisions which spe-
cifically set limits on what it meant by an “unreasonable” search or
seizure. Instead, the law in this area is an amalgam of cases ‘dealing
with a vast range of issues relating to the undertaking of searches and
seizures. The crux of the present problem which would be overcome
by the new section 3505 is that as courts have continued to develop the
law of search and seizure they have continued to apply the exclu-
sionary rule in situations where it could not possibly deter unlawful
police conduct, the foremost rationale for the rule.

The new section 3505 deals with this situation by providing that evi-
dence obtained as a result of a search undertaken in reasonable good
faith as to its lawfulness shall not be excluded since actions undertaken
in reasonable good faith are not susceptible of being deterred. The often
highly probative evidence found during a search undertaken by the
officers in reasonable good faith would be admitted and the attention of
the court in a criminal case would remain focused on the question of the
defendant’s guilt or innocence, not dive:ted to a consideration of pos-
sible police error in applying the ever evolving law of search and sei-
zure. Section 3505 would still allow consideration of police conduct but
the issue would be whether the actions of the law enforcement officers
}vert(? 111ndertaken in a reasonable and good faith belief that they were
tawful. :

Such good faith is clearly shown when an officer makes an arrest in
reliance on a statute that is later found to be unconstitutional or relies
on a duly authorized search warrant, a judicial mandate to search
which he has a sworn duty to car/y out. Hence, the section specifically
provides that a showing that evidence was obtained pursuant to and in
the scope of a warrant constitutes prima facie evidence of such a rea-
sonable good faith belief. However, 2 search pursuant to a warrant
would not constitute such evidence if the warrant were obtained
through intentional and material misrepresentation, This standard is
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derived from Franks v. Delaware, 438 1].S. 154 (1978) where the Court
emphasized the presumption of validity with respect to an affidavit
offered in support of a warrant but held that “where the defendant
makes a substantial preliminary showing that a false statement know-
ingly and intentionally, or with reckless disregard for the truth, was
included by the affiant in the warrant affidavit, and if the allegedly
false statement is necessary to the finding of probable cause, the Fourth
Amendment requires that a hearine Le held at the defendant’s re-
quest.” 438 T.S. at 155-156. If at the hearing the defendant establishes
that perjury or reckless disregard for the truth was present, and with
the affidavit’s false material set aside the remaining material is insuffi-
cient to establish probable cause for the warrant’s issuance, it must be
voided and the fruits of the search excluded.

The section is not, however, limited to searches executed pursuant
to a warrant. An officer may in good faith make a reasonable interpre-
tation of a statute which a court determines to be inconsistent with
the legislative intent, or may reasonably and in good faith conclude
that a particular set of facts and circumstances gives rise to probable
cause to conduct one of the types of judicially sanctioned warrantless
searches, or that a warrant is not required. The proposed legisla-
tion would cover such situations as well. ,

Although intended primarily to apply in criminal proceedings
brought in federal court, the proposal is drafted so that the same rea-
sonable good faith test would apply to the obtaining of evidence of-
fered in all types of proceedings in federal courts such as applications
for federal habeas corpus petitions filed by State prisoners and federal
civil cases. Indeed these are the types of cases where the deterrent
effect of the rule has already been found to be minimal at best and
greatly outweighed by the societal cost of excluding the evidence. In
Stone v. Powell, 428 U.S. 465 (1976), the Supreme Court held that
where a State has provided a full and fair opportunity for litigation
of Fourth Amendment claims, a State prisoner may not be granted
federal habeas corpus relief on the grounds that evidence obtained
by an unlawful search and seizure was introduced at trial.

In United States v. Janis, 428 U.S. 433 (1976), the Court held that
the exclusionary rule should not bs applied to forbid the use in federal
civil proceedings of evidence seized by State officers in good faith reli-
ance on a search warrant that proved to be defective. While the Janis
holding (the scope of which would not be affected by section 3505)
related specifically to the use in the courts of one sovereign of evidence
obtained by law enforcement agentis of another sovereign, the lack of
any deterrent effect of applving the rule would be analogous ir the
case of a search by federal ofticers who were acting in good faith.

Under section 3505 law enforcement officers would still be required
to keep abreast of the complex law of search and seizure because the
conduct of an officer will have to be informed to be reasonable. The
section would not reward ignorance on the part of the police. It sim-
plv restraints the rule to its proper bonndaries where it will remain as
a “judicially ereated remedy designed to safeguard Fourth Amend-
ment rights generally through its deterrent effect . . .” United States
v. Calandra, 414 U.S. 338, 348 (1974). Thus the proposal would not
eliminate the exclusionarv rule but rather will eliminate the disrespect
for the law that its application often engenders in the minds of the




24

police and the public alike. Moreover, when the rule is applied in the
case of a trivial violation or mistake by the police as to whether the
requirements of the law have been complied with, and results in the
acquittal of a criminal guilty of a serious crime or alters the result in
a significant civil proceeding, the iack of proportionality of the sanc-
tion applied to the officer’s mistake is so great that the confidence of
the public in our system of justice cannot help but be eroded. In cases
of this nature, where the police have reasonably tried to apply the
complex law of search and seizure, the rule has a grossly distorting
effect on our system of justice where the central purpose is to search
for the truth and, in criminal cases, ensure that the guilty are con-
victed and the innocent are acquitted. o

A suggestion that Congress should act to restrict the scope of the
exclusionary rule was made over ten years ago by the Chief Justice
in his dissent in Bivens v. Stz Unknown Named Agents of the Federal
Bureau of Narcotics, 403 U.S. 388, 422424 (1971). Since section 3505
is grounded primarily on the cases decided since that time in which
the Supreme Court has emphasized the deterrence of unlawful con-
duct as the sole or primary prrpose of the rule, the section’s modi-
fication of the rule is constitutionally permissible. Moreover, the sub-
stance of section 35G35 is very similar to that already adopted by the
Fifth Circuit en banc in United States v. Williams, 622 F. 2d 830
(1980), cert. denied, 449 U.S. 1127 (1981) in a decision based on a
thorough analysis of relevant Supreme Court cases, and it basically
follows the recommendation of the Attorney General’s Task Force on
Violent Crime which conducted hearings on the issue around the coun-
try and received the opinions of distinguished citizens and jurists of
all points of view.

Title [1]—Federal intervention in State criminal proceedings

Title 11T of the bill would amend various provisions of title 28,
United States Code, and a related Rule of Appellate Procedure, con-
cerning the availability of collateral relief in the federal courts for
State and federal prisoners. Among the matters addressed by these
amendments are the standard of review in habeas corpus proceedings,
the effect of procedural defauits on the subsequent availability of
collateral relief, the time within which collateral relief may be sought,
the requirement of exhaustion of State remedies, and the procedure
on appeal in collateral proceedings.

Section 302 of the bill would add two new subsections to section
2244 of title 28, United States Code. Proposed section 2244 (d) re-
lates to the effect of a State prisoner’s failure to raise a claim properly
in State proceedings on the subsequent availability of federal habeas
corpus. Proposed subsection (d) (1) of section 2244 sets out a general
standard under which such a procedural default would bar access to
federal habeas corpus unless it was the result of State action in viola-
tion of federal law. The main practical significance of this standard is
that attorney error or misjudgment in failing to raise a claim properly
would excuse a procedural default if it amounted to constitutionally
ineffective assistance of counsel, since in such a case the default would
be the result of the State’s failure, in violation of the Sixth Amend-
ment, to afford the defendant effective assistance of counsel, See
Cuyler v. Sullivan, 446 U.S. 835, 342-45 (1980). But lesser degrees of
attorney error or misjudgment would not excuse a default. This would
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adopt as the uniform rule the approach of the Second Circuit Court of
Appeals in the case of /ndiviglio v. United States, 612 F.2d 624, 631
(19%9), eliminating the great uncertainties that currently exist in this
area. Proposed section 2244(d) (2)-(8) further provides for excuse
of a procedural default where a claim raised in a habeas corpus pro-
ceeding asserts a new, retroactive right subsequently recognized by
the Supreme Court, or where the factual predicate of the claim could
not have been discovered prior to the default through the exercise of
reasonable diligence.

Proposed new section 2244 (e) in section 302 of the bill would es-
tablish a one year time limit on application for federal habeas corpus,
normally commencing at the time State remedies are exhausted. This
would provide State defendants with ample time to seek federal re-
view following the conclusion of State proceedings, but would avoid
the acute difficulties of proof that currently arise when federal habeas
corpus is sought by a prisoner years or decades after the State trial.
The proposed limitation rule may be compared to various existing time
limits or seeking review or reopening of criminal judgments in the
federal courts, such as the normal ten day limit on appeal by federal
defendants under Fed. R. App. P. 4(b) ; the normal ninety day limit
on a State defendant’s application for direct review in the Supreme
Court under Sup. Ct. R. 11,22; and the two year limit on motions for
new trials based on newly discovered evidence under Fed. R. Crim.
P. 33. Proposed section 2244 (e) further provides for deferral of the
start of the limitation period in appropriate cases, such as assertion of
newly recognized rights or newly discovered claims.

Section 303 of the bill would amend section 2253 of title 28, United
States Code, so as to vest in the judges of the courts of appeals ex-
clusive authority to issue certificates of probable cause for appeal ih
habeas corpus proceedings. It would also create an identical certificate
requirement for appeals by federal prisoners in collateral relief pro-
ceedings pursuant to section 2255 of title 28, United States Code. This
would implement recommendations of Judge Henry Friendly of the
Second Circuit Court of Appeals. See Friendly, “Is Innocence Irrele-
vant? Collateral Attack on Criminal Judgments,” 38 U. Chi. L. Rev.
142, 144 n.9 (1970). The reform would correct inefficiencies of the
current system under which an appellate court is obliged to hear an
appeal on a district court’s certification, though it may believe that the
certificate was improvidently granted, and under which a prisoner is
ufforded duplicative opportunities to persuade first a district judge
and then an appellate judge that an appeal is warranted. Section 304
of the bill would amend Fed. R. App. P. 22 to conform it to the
amendments of section 303.

Section 805 of the bill would make various changes in section 2254
of title 28, United States Code. Section 305(a) would amend current
section 2254 (b) to clarify that a habeas corpus petition can be denied
on the merits notwithstanding the petitioner’s failure to exhaust State
remedies. This would implement a recommendation of Professor David
Shapiro. See Shapiro, “Federal Habea Corpus: A Study in Mas-
sachusetts,” 87 Harv. L. Rev. 321, 358-59 (1973). It would avoid the
waste of State and federal resources that presently results when a
prisoner presenting a hopeless petition is sent back to the State courts
to exhaust State remedies. '
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Section 305 (b) of the bill would add a new subsection (d) to section
99254, United States Code. Proposed subsection (d) would accord def-
erence to the result of full and fair State adjudications. This would
establish a standard similar to that stated by the Supreme Court in
the case of Ex Parte Hawk, 321 U.S. 114, 118 (1944), prior to the un-
explained substitution of the current rules of mandatory re-adjudica-
tion by the decision in Brown v. Allen, 344 U.S. 443 (1953). To be full
and fair in the intended sense the State court determination must be
reasonable, and must be arrived at by procedures consistent with ap-
plicable federal law, including the constitutional requirement of due
process. In addition, re-adjudication by the federal habeas court
would be allowed in cases in which new evidence of substantial im-
portance came to light or a retroactive change of law of substantial
importance occurred after the State proceedings. The general sense of
the proposed reform is that reversal of a State conviction after a lapse
of years and affirmance by the appellate courts of the State should rest
on a finding by the habeas court of a significant error or deficiency in
the State proceedings. A mere reasonable difference of opinion n a
case in which the proper disposition is unclear should not be grounds
for disturbing a State judgment in a habeas corpus proceeding.

Section 305(c) of the bill would simplify current section 2254(d),
which is verbose, confusing, and obscure, redesignate it as section
2254 (e), and bring its formulation into conformity with that of pro-
posed new section 2254(d). This provision would be of minor prac-
tical significance, coming into play only when the general standard
governing deference to State determinations in proposed new section
2254(d) was found by the habeas court to be unsatisfied.

Section 306 of the bill would amend section 2255, 28 United States
Code. It would carry out reforms in the collateral remedy for federal
prisoners comparable to the rules proposed in section 302 of the bill
governing excuse of procedural defaults and time limitation in habeas
corpus proceedings.
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