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INTRODUCTION

Criminal behaviour and the treatment of offenders are perennial
issues of publ*> concern, and have traditionally constituted the
core of criminvicgical inquiry. Intellectual and governmental
concern for victims of crime, however, are of more recent vintage.

In 1968 Queensland became the first Australian State to introduce
a criminal injuries compensation programme. Throughout the 1970s
women's activists drew increasing attention to victims of sexual

assault and domestic violence. In 1975, the Australian Bureau of
Statistics conducted the first Australian national sample survey

of crime victims.

In 1981, the University of Melbourne's Department of Criminology
became the first educational institution in Australia to offer a
course on victimology.

Recently, the South Australian Government undertook a general
review of the needs of crime victims in that State.l

Soon after the South Australian Victims' Report was published, the
Australian Institute of Criminology proposed to convene a National
Symposium on Victimology. The Government of South Australia agreed
to co-sponsor the Symposium, to be held in Adelaide.

Participants came from throughout Australia; papers presented to
the ten panels held over the course of the three day Symposium are
published in this volume.

The format of these proceedings reflects the organisation of the
Symposium itself. The first three sessions concern the experience

of the victim in the criminal process and how the inevitable stresses
which attend that experience can be lessened through minor modification
to laws of evidence and procedure, through social support, and through
basic information.

Session IV provides an overview of the more recent major research
on crime victims by ¢riminologists, whilst Session V addresses the
responsibility of the media to crime victims and to the general
public.

1.  Report of the Committee of Inquiry on Victims of Crime (Adelaide:
Government Printer, 1981).
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CAIN AND ABEL

W.Clifford

Attorney-General, distinguished speakers, honourable guests, ladies
and gentlemen.

It is an honour and a great pleasure for me to welcome you all to this
National Symposium on Victimology. I am sure you know that my presence
here and the reason why I am privileged to speak first is to underline
the national character of this gathering. It is fitting that our host
should be the South Australian Government which has already distinguished
itself by the initiatives it has taken in developing a greater under-
standing of the victim's plight in modern criminal justice. Its
committee on victims chaired by Dr Peter Grabosky produced a report

which will have its effect on the policy here for a long time to come.
It is also appropriate that we should meet nationally in the
saw the first voluwuantary body created for the help of victims
This was at the instigation of Ray Whitrod who has pioneered
initiatives in this field well beyond the boundaries of this

State which
of crime.
voluntary
State.

From these remarks you will have gathered that this is by no means the
first seminar or symposium to deal with the needs of crime victims.
They have been held in other centres and we have had a previous seminar
at the Australian Institute of Criminology itself, in Canberra. Why
then do we need a national effort of this kind? wWhy do we need the
Australian Institute of Criminology to combine with a State Government
to attract national attention to the needs of the victims of crime?

It is simply because policies have to change in the name of justice:
and the only way that can happen in a democracy, is for the public to
be sufficiently informed and concerned. We believe this national
symposium responds to a ground swell of feeling across the country

about the importance of restoring the victim to a central position in
our systems to ensure criminal justice.

There is, however, a second
reason.

Whilst this is not the fixst conference on victims it is, I believe,
the first conference ever held in Australia on victimology.
Victimology, as a subject, now has its own world organisation and it
has extended beyond the obvious compassion for victims to a more
profound study of the phenomenon of victimisation. It is not always
as black and white as there being a villian and his pathetic prey.
The roles may be reversed or symhiotic. Obviously there are crime
situations in which our sympathy is more attracted by the offender
than the victim - as, for example, when a really poor person steals
in desperation from a large supermarket or from a large corporation
indulging in its own types of crime. Sometimes it is not clear who
is the victim of the system. There are some potential victims rich
enough to spend large amounts of money on their own protection - or
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clever victims who have learned to shift their losses onto the public
via insurance or higher prices, sco that indirect victims may have t?
be considered. Ultimately it may be the taxpayers who are the'con?lnu—
ing victims of burgeoning but inefficient systems of criminal justice
which despite the cost still leave them largely exposed. . Even our
venerable legal systems may create victims by technicalities of the
law or by evidential requirements which leave many honest and respect-
able but legally naive people bruised and dissatisfied after contact
with the system. So nationally today we are launching a new concern
with a new field of knowledge - the science of victimology. .We had
hoped to have Professor Schneider of Munster University, who is a?
influential figure in the world organisation, come out to Australia to

. address you. We ran into financial problems as you well know: but he

would still have come happily under his own steam if only a month ago
another engagement had not made it impossible for him to do so.

And now before I introduce the Minister to deliver the keynote address
I would like to crystallise our preoccupations of the next two days by
a personal reminiscence. Whilst in New York I was an adjunct.Professor
of Law at the School of Law of New York University. One evgnlng I
left my apartment to deliver a lecture and took a taxi, giving the
driver the Law School address in Washington Square. He changed gear
at a traffic light, slipped his gum into his left cheek, and asked
'Are you a professor?' I told him I was and he asked 'Professor of
what?' I said 'Criminology’'. 'Jeez!' he said, 'You guys make me
laugh. When barely two people were on earth Cain killed aAbel - and
you still think you can stop crime!’

Well maybe we are now wise enough to realise that we will never stop
a phenomenon which is as relative as crime. But we have to geF the
problem of crime in any country down to tolerable levels. It is,
therefore, sobering to reflect that after so many thousands of years,
after landing on the moon, mining the seas and exploring Sat?rn, and
despite all our centuries of applied human wisdom, we are.stlll very
much in the Biblical condition of being unable to stop Cain or to
protect Abel. That is what this symposium is about.
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KEYNOTE ADDRESS

The Honourable K.T. Griffin, MLC

I welcome the opportunity to address %his very important National
Symposium on Victimology. I would especially like to thank the
Australian Institute of Criminology for sponsoring this Symposium,
in conjunction with the State Government, and for the outstanding
contributions which have been made by the Institute to the
administration of justice and the study of victimology.

In the past, the victim was very much the forgotten person in the
criminal justice system. Victimology as a distinct field of study

has only really emerged in recent years, although its parent discipline,
criminology, originated in the nineteenth century. But, over the last
decade or so there has been growing community interest in the plight

of victims and there is every indication that this is gathering momentum.
In that period, initiatives to assist some victims seem to have been in
the nature of 'band-aid' or ad hoc measures.

Against this background, the South Australian Government decided in May
1980, to establish a Committee of Inquiry on Victims of Crime. This
Committee comprised men and women from agencies with some involvement
with victims and their families - governmment and private agencies, with
three 'community' representatives. It reported in January of this year
and, having reviewed the needs of crime victims, recommended effective
responses to these needs. The recommendations placed particular
emphasis on the encouragement of private, voluntary efforts towards
victim assistance. The Committee's report noted that although most
South Australians do not appear to be paralysed by fear of crime, a
number appear to be pre-occupied with the worry of criminal attack.

For some, this results in a restriction on their freedom of movement,
causing suffering as a result. 1In short, excessive and unnecessary
fear can cause a fall in the quality of life.

Studies show that it is the elderly who are the most fearful of crime.
This fear often tends to centre on the threat of sudden attack by a
stranger. Paradoxically, the incidence of crime against our senior
citizens is relatively low, and there is, in fact, a greater risk of
violence from friends and family members than from strangers. There
are three possible reasons why the elderly are more likely to be
fearful of crime. First,many elderly have less extensive social support
than younger people. Second, some elderly are less involved in the
neighbourhoods they live in than are younger people. This is likely to
increase the numbers of neighbours they consider as strangers, as well
as weakening their support network. Third, it has been suggested that
the elderly are more likely to discuss crime and that the mass media
sensationalises crimes against the elderly more than crimes against
younger persons.

What these studies do show is a need for more support and reassurance
to our senior citizens whose fear of crime detracts from the quality
of their lives.




A significant contribution could be made by reducing the social
isolation (and there are many ways of doing that), an§ consquently
the fear experienced by the elderly. A more respcnsible attitude by

the mass media would also be welcomed. The Vietims of Crime Repqrt
noted that vivid and graphic pronouncements by the media do contribute
to the creation of unwarranted fear. The Committee felt that un-

justified and misplaced fear can best be alleviated by well publicised
objective information which seeks to reassure and to educate ratyer
than to frighten. I am pleased to see that togo;r?w the Symp051?m
will be examining in greater detail the responsibility of the media

to the crime victim.

Information which the Committee has collected suggests that the risk
of becoming a victim of crime varies quite unevenly across t@e .
population. Differences in precautions taken, re;ourc?s available an
lifestyles, place some people at a much grea?er risk tnan.other.
However, information about the setting and circumstances in which
crimes are committed can serve to reassure people who ar? less
vulnerable to criminal victimisation, whilst also educating others to
take necessary preventive measures. In this task, the role of govern-
ment, police and voluntary groups such as those whose member§ are
present this morning, is to encourage people to use some béSl? common-—
sense in protecting themselves and their property. But, it is a role

which requires great sensitivity in order not to unduly alarm but rather

to reduce, and if at all possible remove, unfounded fears: The police
crime alert campaigns, for example, are doing this exceptionally well.

The Vietims of Crime Report made a total of 67 recommendations covering
a wide range of issues, including the need for further research,

education of the public, co-ordination of victim assistance initiatives,

services for crime victims, court procedure, and compensgtion. I d?
not intend, however, to deal with those recommendations in any.detall
this morning, or to relate the progress made towards implementing these

recommendations. Suffice it to say that the State Government and other

organisations have been studying these recommendations very cl?sely,
have already implemented some and are making steady progress with

others.

Let me draw attention to several areas. The new Law CouFt§ complex
currently under construction in Victoria Square is a positive example

of the new concern being shown for victims and witnesses. For example,

special waiting rooms for distressed witnegses and vicFims will be
provided so that the often harrowing experience of coming face to face
with the accused before the trial will largely be av01deq.. The
Government has also commissioned a detailed study of hom1c1§es and
serious assaults in South Australia - a study which, we believe, may
assist in a greater understanding of the problems.

Already much has been done to aid victim§. ‘South Aus?rglia'has become
a recognised leader in assisting crime victims, egpe01ally in the area
of sexual assault. Changes in procedure now rel%eve most of these
victims of having to testify at committal proceed}ng§. The léw of
evidence has altered so as to make it much more difficult Fo discuss
the victim's previous sexual history in the presence of a jury.
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This is currently being reviewed to assess whether this provision
needs to be further tightened. More sensitive police investigative
procedures, including mixed patrols and a specialised Rape Enquiry
Unit, have been established. The collection of forensic evidence has
become less traumatic for rape victims especially with the services
provided by the Sexual Assault Referral Centre at the Queen Elizabeth
Hospital. The availability of immediate crisis intervention services
has been enhanced with the establishment of the Crisis Care Section
of the Department for Community Welfare and with the formation of two
voluntary agencies, the Victims of Crime Service, and the Rape Crisis
Centre. My colleague, the Minister of Health has also recently
announced that public hospitals will not charge for outpatient services
for sexual assault victims and victims of domestic violence where a
charge would adversely affect the domestic situation.

I should say that the position would be even further improved for
victims if the Government's Proposals to abolish the right of an

accused person to make an unsworn statement could be got past the
Opposition and the Australian Democrat in the Legislative Council.

Whilst these achievements by South Australia, achievements that other
States have largely followed, contribute significantly to easing the
trauma of victims, it should be recognised that because victimology
is a relatively recent development, many people are still feeling
their way, and Governments are assessing the best ways by which they
can and should be involved and the ways in which private individuals
and groups should exercise responsibilities.

For some, monetary compensation paid to victims of crime has been seen
to be the best way to relieve the trauma of victims. Initially, that
is recompense by the wrong-doex ,with virtually a guarantee of payment
by government. The notion that the victim should receive monetary

recompense from the wrong-doer can be traced to ancient Babylonian and
Mosaic laws.

The English legal system, as it developed from the twelfth century,
gave major attention to the concept of trespass to the person.
However, as the power of the State increased, it exacted a greater
proportion of the compensation paid by the criminal and gradually the
injured person's right to compensation diminished until finally the
amount payable by the wrong-doer became exclusively a fine payable to
the State. The rights of victims to compensation were then taken up
under the common law.

Problems arose with this common law remedy when the offenders were
unknown or destitute. From these problems the practice developed
that the State and, hence, the taxpayer should ultimately be
responsible for guaranteeing payment of 'compensation' for personal
injuries sustained by innocent victims of criminal acts. 1In practice,
however, there has been little attempt by legislators to seek out a
systematic philosophical basis for compensation schemes. The
approach has generally been one of expediency, concentrating on a
social welfare rationale of helping 'unfortunates' and arguing that
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the State should provide assistance to victims of violence, much as it
helps other victims of misfortune.

Government financed schemes in Australia have grown rapidly ani 12izn
somewhat ad hoc manner. New South Wales enacted the'flrsnguZ iih Y
compensation scheme in 1967, followed.by Queens}and }n }9 1é72o o
Australia in 19629, Western Australia 19 1970{ Victoria in ’
finally Tasmania and the Northern Territory in 1976.

The extent of the social problem which Govergﬁgng gziizgrzh:ogzzzzzt;gn
alleviate was not at any time specifie
:ﬁ:ggzuzg Australian Bill, beyond the comment by Fhe ?heg Attorney;r
General, that ‘crimes of violence are not decreasing 1§f requegcin
intensity in this country’'. No attempt was made Fo offer e:ztion
approximate figure as to the number who would receive compig 2t with
or as to the cost to the State. Thus the scheme was'estii 1; e'Slation
little foresight as to the size of the prleem to which gt eg‘J;ld
would have to respond, and with no analysis as to wh?tgerdl ‘wothe
constitute the most cost—efficien? use of tax-payers unds in
area of support for victims of crime.

In South Australia, the 1969 Act was.regealed in 197§ and ieﬁéisfiggg
the current statute, the Criminal Injuries Compen§atzon Ach 77 .
From 1969 to 1974 the maximum allowable cqmpe§s§tlon for.p gstcasz 000
injury and mental stress was $1,000. Tpls limit was raise o R

in 1974, and increased again to $10,000 in 1978.

Since the inception of Criminal Injuries Compensation in South Australia,

both the number of recipients and the amount of public funis.spent on
i In 1973-1974 only three claims were

the scheme have grown rapidly. .
paid for a total of a little over $3,000. Last year, 1980 1281, the
number of claims had increased to 157 with a total pay—o::ltdoto e oven

i 1111 It could be expecte

ximately half a million dollars.

igpin in this year. In seven years the cost has escalated by some
14g times, and there is every likelihood that as more peogle becoge
aware of éhe scheme, and awards increase, it will grow still further.

I would like to suggest that this Symposium woulq be an appropriate
forum for reviewing the appropriateness of what in effect are ex- ored
ratia payments to victims when ultimately an award cannot be reco;._
grom the offender. Are there other ways of using somg oF all of this
money to assist a wider range and greater number of v1ct1ms_tg‘coiion

i i hat should not be taken as an indica
with the trauma of crime? T . poicatio

i - ly a request to seriously cons

f an rospective change on ‘ . cio . '

;hilozoghy of this method of dealing with some victims 12 an areaozgzih
i i he 1960s. However, there are
developed considerably since t . ever .

Zzsects ofpthe scheme which the Government is reviewing with a view to
stieamlining its administration and ensuring that resources are
directed to those in greatest need.

I have been concerned at the cumbersome procedures w§lch often are
i - ompensation cases can

i i on cases. Drawn-out c

involved in compensati "

aggravate a victim's problems. For example, there are many case
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where the Crown does not dispute the amount of compensation claimed

by a victim of crime, but at present, all such cases are required to

go to court. The Act will be amended in order to remove the necessity
to go to court where negotiated settlements are achievable.

Another amendment will empower the trial judge to make an award
immediately upon conviction of the offender, assuming an application
for compensation has been lodged beforehand. Otherwise all criminal
injuries compensation matters will be heard by the District Court.

‘This should ensure greater consistency in awdrds, and speed up the
Proceedings.

Anomalies have arisen when a Person has been awarded Worker's
Compensation and has also been awarded compensation under the Criminal

been reduced because of worker's compensation benefits, the Workers'
Compensation Act requires the worker to repay to the employer the
amount of criminal injuries compensation awarded. Such a worker who

is also a victim is thus disadvantaged. The Government will be acting
to remedy this absurdity.

The issue of court costs is also a sensitive one. Criticism has justly
been made that because the costs allowable under the regulations are

so low it is often difficult to find lawyers willing to represent
victims in compensation matters. I will be consulting with the Law
Society with a view to introducing a new scale of costs which will more

accurately reflect the real costs of bringing an application under the
Act.

Such changes to the scheme should streamline procedures, ensuring

maximum benefit for the taxpayer's dollar, and assisting in easing the
trauma of victims.

But the Criminal Injuries Compensation Scheme must be viewed in the
wider context of victim assistance. Just as the prevention of crime
is a concern for the whole community so must the giving of assistance
to victims of crime be a real obligation for the whole community.

Voluntary organisations, friends and relatives of victims have an
important role in reassuring victims and in assisting them to adjust
back to normal life. Victims of violent crime so often have a great
need for someone simply to turn to in a moment of despair; and more
often than not individuals can help much more than governments.
Governments can provide assistance through a variety of agencies

such as crisis care and the sexual ‘assault referral clinic, but family,
friends, neighbours with whom the victim has regular personal contact

require.

Ultimately, the changes which are required to significantly reduce the
suffering of crime victims, must occur in the hearts and minds of all
Australians, concurrently with changes in the criminal justice system
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and the substantive law. The solution§ are not easy - they may vary .
from crime to crime and victim to vic§1m: .But governments, gover?Zn
employees, private organisations a?d.lnd}v1duals are a}l respogsthe
for the development of more sensit1v1ty.1n human relatlons{ a?
provision of appropriate means to alleviate stress among victims.

T am confident that this Symposium's deliberations on a wide ?ange of
topics, assisted by a variety of capable men and women, expgrlenced
in many aspects of victimology, will provide valuable material to

develop expertise in this area.

I am please to be able to open this Symposium
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Session I

CRIMINAL PROCEDURE, EVIDENCE, AND THE CRIME VICTIM

Most victims regard their participation in the criminal process as a
bewildering and stressful experience. Transient participants in a
chain of events which have long since become routine to judges and to
officers of the court, victims are uncomfortable with the adversary
process, and are often offended by cross examination designed to test
the credibility of their testimony. Indeed, many are upset by what
they regard as the patronising demeanour of police and prosecutors.
Changes to the process which can serve to reduce the victim's
discomfort without eroding the rights of the accused are the subject
of the three contributions in this session.

Brian Martin's paper, 'Reconciling the Interests of the Victim with
the Rights of the Accused' alludes initially to the difficulties
experienced by the ill-informed victim/witness, and urges Crown
prosecutors and others involved in victim assigtance to devote more
effort to informing and advising victim/witnesses at the outset of
proceedings. Martin then raises the question of whether certain
categories or victim/witnesses, particularly the aged, the infirm,
or the very young, might be excused from having to appear during
committal proceedings. He cites Section 106(6a) of the Justices
Act (S.A.) which exempts victims of sexual assault from such a
requirement, unless special circumstances require their appearance.
Martin also cites Section 34(i) of the Evidence Act (S.A.) which
inhibits the introduction of evidence concerning the previous sexual
history of sexual assault victims.

Greg Wocds, in his paper 'Interrogating the Victim/Witness: The
Lawyer's Duty', reminds us that there are ample ethical and statutory
barriers to irrelevant, insulting, and gratuitously offensive
questioning of a victim/witness. Noting the firmly established
principle that lawyers are not to go beyond their instructions in
questioning a witness, Woods adds that Sections 56, 57 and 58 of the
Evidence Act (N.S.W.) provide adequate protection. He then reviews
the provisions of the newly enacted Crimes (Sexual Assault) Amendment
Aet 1981 (N.S.W.) which provide explicit protection to sexual assault
victims. Woods concludes by suggesting that judicial application of
the new legislation, combined with adherence to ethical standards by
defence counsel, provide for a just balance of interests between
victim and accused. During the subsequent discussion, he noted that
prosecutors should be trained systematically to protect their witnesses
from improper questioning.

Peter Sallmann's essay 'The Role of the Victim in Plea Negotiations'
is a pathbreaking contribution on two counts. The practice of
negotiation between Crown and defence on the possible withdrawal of
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a charge or charges in a multiple count indictment in return for a
guilty plea, is one which has heretofore received sorely inadequgte
attention by Australian scholars. Sallmann does us a great service
simply by reminding us that such occurrences are not uncommon. By
arguing that victims might systematically be involved in the process
through regular consultation and information, he makes an important
contribution to the interests of the victim. In some instances, a
plea of guilty to a lesser charge may be in the victim's best
interests; in others, it can be distinctly disadvantageous. Not only
would such informed consultation reduce the victim's felt alienation
from the criminal process, it could improve the quality of justice in
general. It was observed in the course of subsequent discussion that
victim/witnesses should routinely be advised of the ultimate outcome
of proceedings in which they have been involved. The three
contributions in this session suggest that the criminal process need i
not be a zero-sum game; modest reforms, easily implemented, can serve f
the interests of the victim, the public, and the accused as well.
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RECONCILING THE INTERESTS OF THE VICTIM WITH
THE RIGHTS OF THE ACCUSED - CRIMINAL
LAWS OF EVIDENCE AND PROCEDURE

B. Martin

This discussion is to be concentrated npon the interests of the victim
and the rights of an accused at a preliminary hearing and within the
confines of the criminal court. Much can and should be done to prepare
a victim for court and to generally assist before and after the giving
of evidence. Such preparation and assistance is invaluable in helping
to alleviate the trauma experienced in court without affecting the
rights of an accused in any way.

I draw attention to the Report of The Committee OFf Enquiry On Victims
Of Crime delivered in South Australia in January 1981, and in particular
to paragraphs 62-70 and 303-314 (including recommendations 37-47).

Debates about the rights or wrongs of the laws of evidence often
proceed without due regard for the fundamental right of the accused,
namely, the presumption of innocence that remains unless and until the
prosecution adduces evidence that proves guilt beyond reasonable doubt.
Our communities, and rightly so, jealously guard that fundamental right.

A victim, as a member of the community, has a theoretical interest in
protecting such rights, but when stepping into the witness box, the
interests are purely personal. There are, therefore, fundamental
differences that defy reconciliation.

Many victims are distressed by the necessity of giving evidence twice.
When an accused berson consents, the procedure exists in South Australia,
and I assume in most if not all States, for the sworn statement of a
victim to be tendered without that person attending the preliminary
hearing. In South Australia recognition has been given to the particular
stress experienced by victims of sexual assault. Section 106 (6a) of
the Justices Act (S.A.) effectively provides that the victim, if not
called by the prosecution, shall not be required to attend court unless
the magistrate finds that 'special reasons' exist. That section is
clearly a step in the right direction as far as the interests of those
particular victims are concerned.

Consideration should be given to the following questions: !
(1) should there be a complete ban on the calling of

a victim at all preliminary hearings?

(2) should a power such as that contained in Section 106 (6a)
be extended to all committal pProceedings or at least to
other cases of a special nature?

Y Y




12

A decision on these questions will be influenced by a consideration of
the purpose for holding a preliminary hearing. The differing views
that exist on this topic are typified by those expressed by the judges
of the High Court in Barton and Another v. R (1980, 55 ALJR 31). The
Court was concerned with the presentation of an accused for trial with-
out a preliminary hearing being held, but the general observations are
applicable to our discussion.

Gibbs J. (as he then was) and Mason and Aickin JJ. were of the view
that '...it is no part of the function of the inquiry to ensure that
the tactical objectives of either party are served'. They made plain,
however, the general importance to the accused of the preliminary
hearing in the following passage:

Loord Devlin in The Criminal Prosecution in England was

able to describe committal proceedings as 'an ESSENTIAL
safeguard against wanton or misconceived prosecutions'
(p.92) (emphasis added). This comment reflects the

nature of committal proceedings and the protection which
they give to the accused, viz. the need for the Crown
witnesses to give thei. evidence on oath, the opportunity
to cross-examine, to present a case and the possibility
that the magistrate will not commit. Mr Shand submits

that the same purpose can be achieved by the supply of
particulars and the delivery of copies of proofs of
evidence. This is the course which is followed when the
Crown decides to call at the trial a witness whose
depositions were not before the magistrate. But it is

one thing to supplement the wvidence given before a
magistrate by furnishing a copy of a proof; it is

another thing to deprive the accused of the benefit of

any committal proceedings at all. In such a case ?hat
accused is denied (1) knowledge of what the Crown witnesses
say on oath; (2) the opportunity of cross-examining them;
(3) the opportunity of calling evidence in rebuttal; and
(4) the possibility that the magistrate will hold that there
is no prima facie case or that the evidence is insufficient
to put him on trial or that there is no strong or probable

presumption of guilt. )

Stephen J. referred to the loss of, the opportunity to cross—examine
as 'likely to be the most serious detriment' to the accused. He
pointed out that the seriousness of that loss 'will depend upon the
nature of the offence charged and of the Crown's evidence'.

Murphy J.,while agreeing generally with Wilson J., pointed out that
delays were caused in some matters, becausa of committal proceedings,

S

e PSR BT e L T

T R

o s SR

o

R

13

to the detriment of the accused and said:

'Committal procedures apply only to indictable offences
which are a small proportion of all criminal cases. 1In
recent years, there has been a marked trend in Australia
to turn indictable offences into summary ones, and in the
creation of new offences, to make them summary rather than
indictable. This trend is undoubtedly influenced by the
fact that procedure by way of indictment (apart from ex
officio indictments) involves committal proceedings. The
trend to replace indictable offences by summary ones
seriously erodes the institution of trial by jury, which
is the most important safequard for tlie liberties of the
people. It would be much better to abandon committal
proceedings and to protect an accused by discovery
(particulars and notice of évidence and a simpler screening
process) than to allow trial by jury to be undermined
further.'

Wilson J. adopted the reasons of Gibbs and Mason JJ. on other con-
clusions but stated:

'However, I am unable to agree with their Honours that a
trial held without antecedent committal proceedings,
unless justified on strong and powerful grounds, must
necessarily be considered unfair.'

His Honour later said:

'The committal proceedings is a procedure designed to
facilitate the administration of criminal justice. It
serves this purpose in two ways; in the first place,

it marshals the evidence that is tendered on behalf of
the informant in deposition form, a form which enables

it to be perpetuated and be available for use at the
trial in the event of the witness being dead or otherwise
unavailable; in the second place, it requires the
magistrate to be satisfied that the evidence establishes
a prima facie case before the accused person is committed
to stand trial: R. v. Epping and Harlow Justices;

Ex parte Massaro (1973) 1 Q.B. 433.

Although it will ordinarily do so, a committal proceeding

is not designed to aid an accused person in the

preparation of his defence: Moss v. Brown (1979) 1 N.S.W.L.R.
114. This is borne out by the established fact that the
prosecution has a discretion as to evidence it will tender
in the committal proceedings. It is not obliged to produce
all the evidence upon which the Crown may rely at the trial:
cf. Ex parte Massaro.'

There are cases where the evidence of a victim is so unsatisfactory
that a magistrate will decline to commit for trial. In others, there
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will be a real risk of unfair prejudice to an accused if a victim is
not required to give oral evidence at the preliminary hearing. It
seems to me that there is room for an extension of the Section 106 (6a)
principle to cater for other situations but care must be taken not to
cause unfair prejudice to an accused. I have in mind that plight of
the aged, infirm and very young victims.

In the trial court there will vexry rarely be cases where the prosecution
is able to proceed without tendering anything from the victim,fex
example,a full confession t» the police. Advocates for an accused will
be quick to point out the inherent dangers in many cases,for example,
where an accused alleges a police fabrication of such a confession.

It must be accepted that victims wil. almost inevitably be required
to give oral evidence at a trial. Mistakes in identification are
made and false accusations do occur. I am not entering the hotly
debated issue as to the number of false accusations. Statistics on
such a topic must be viewed with extreme caution. Attention must be
focused on the issue of what can FAIRLY be done within the trial it-
self to alleviate the trauma experienced.

Initial matters can allay some fears. I see no reason why a victim
should be required to disclose a residential or work address unless

such disclosure is relevant to the issues at the trial. Similarly,

in the absence of special reasons to the contrary as found by a trial
judge, upon application a victim's name and address should be suppressed
from publication. If a victim feels intimidated by or reticent in front
of spectators, a judge should be more readily disposed to clear the
court than is generally the case at present.

There have been suggestions that there is a need for victims generally,
or at least those in certain types of cases, to be separately
represented. Some victims would undoubtedly feel reassured by the
presence of their own counsel and an accused's rights will not thereby
be affected. There are however practical difficulties that would
ensue during the course of the trial, and additional personal or
community expense would be involved. In many cases the necessary
reassurance could be achieved in conference with counsel for the Crown
and by the presence in court of a 'friend'. From a practical point
of view, separate counsel could offer no more protection than that
provided by the judge and Crown counsel.

The crucial area is the scope and nature of cross—examination. Defence
counsel must be permitted to properly test the reliabildty of a victim's
evidence within the confines of the real issues at the trial.

Powers have always existed at Common Law, or by Statute, enabling the
trial judge to protect all witnesses against unfair cross-examination.
The difficulties arise in the interpretation and application of those
powers in a given case. Mr Justice Wells in R v. Gun; Ex parte
Stephenson (1977, 17 SASR 165), when discussing cross-examination of
complainants in cases of alleged sexual assault, pointed out the
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. emotional trauma experienced by many such victims and said (page 179):

'It behoved courts, therefore, to be careful to ensure, £o
far as they had the power to do so, and bearing in mind

the interests both of the accused and of the community,

that the prosecutrix was upset no more than could reasonably
be avoided.

A perusal of depositions and, it must be acknowledged, of
the transcripts of actual jury trials, has revealed cases
where the court insufficiently addressed itself to the
test of relevance, and to its responsibility to exercise
the powers, and to discharge the duties, conferred and
imposed by ss5.23-25 (inclusive) of the Evidence Act.

But those courts were no doubt prompted in what they did
or did not do by the realisation that a charge of rape
is a serious one, and by a reluctance to prohibit an
accused’'s counsel from exploring ways open to him of
testing the prosecution's case or of advancing the
defence case.

It would appear that lately Parliament conceived the
notion that, although the courts possessed powers and
discretions to protect prosecutrices against unwarranted
or unnecessary harassment, something stronger was needed.
Section 34i was the result.'

The Section 34i referred to was introduced into the South Australian
Evidence Act in December 1976. That section provides that, without
the leave of the trial judge, evidence shall not be adduced of the
sexual experiences of the alleged victim prior to the date of the
alleged offence nor of that person's sexual morality. The judge
shall not grant leave except where satisfied that the evidence is
directly relevant to an allegation that has, or is to be, made by .
the prosecution or the defence and, further, unless satisfied that
the introduction of the evidence 'is, in all the circumstances of
the case, justified.’®

Section 34i is obviously a step in the right direction. Time prevents
a discussion of the efficacy of this section but, in general terms,
considerable difficulties have been experienced.

Any extension of the principle contained in Section 34i, either
generally or within the confines of cases involving sexual assaults,
faces the dire risk of unfairly detracting from the rights of an
accused. It becomes a question of policy and fair balance. I again
draw attention to the particular needs of the aged, infirm and very
young victims.

The Legislature cannot allow for the infinite variety of circumstances
that arise in criminal trials. A judge, possessed of knowledge of’ -
the real issues at stake in a trial, is in the best position to strike
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fair balance, but that necessary knowledge is not always easily
a

obtained.

i i riate
i i 1idity is permitted. In apper '
exanination oF dOUbtfuluXZ ;e quuired to disclose the instructions
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situations, counse = 1ish the relevance of the questioning.  Such

he maintains estab : e
§§:Zlosure where necessary., would be in the absence of the
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and/or jury.

i nt undue harrassment of a
estion would help to preve e
T§e ?bove ;zgiically speaking, it may take away an advantage poigia;
Nty used in some trials. T do not believe that such ahticw;rd
bg thz;: is a 'right' of an accused in the true sense of tha .
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will, for many victims, inevitably be a tragéatlc
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i "~ k exists in the laws of evi
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THE ROLE OF THE&ICTIM IN PLEA NE\EOTIATIONS

P.4. Sallmann

The overwhelming majority of persons appearing before Australian courts
charged with criminal offences plead guilty.l Very many of these
guilty pleas are the direct or indirect result of some form of plea
negotiation between the prosecution and the defence.? Sometimes the
court itself, through the judge or the magistrate, is involved.3 The
issue of plea negotiation, or plea bargaining, as it is more commonly
called, is now beginning to receive an airing in Australia.? It has
been the subject of considerable interest and discussion in countries
like the United States, Britain and Canada for many years.

There is now a formidable body of plea bargaining literature dealing
with the common law world. In this literature such issues as the
ethics, justice and appropriateness of the various plea negotiation
practices have been discussed; so have the advantages and disadvantages
for the prosecution, the defence, the system and the community as a
whole. Much of the debate has centred on the question of how plea
bargaining should be conducted and controlled. The role of the victim
in plea bargaining has received scant attention. It is the purpose of
this paper to consider some aspects of the position of victims in
relation to the negotiation or 'settlement' of criminal cases and to

suggest that there should be greater involvement of victims in the
process.

This paper is intended to raise the issues fecr discussion in a general
Australian context but becaiuse the writer is most familiar with
Victorian practice and experience the material is presented in a
Victorian framework. Plea negotiation practices in an increasingly
diverse Federal system such as that of Australia may vary from one

State to another and within Stats ;. As Grosman, writing about Canada,
has noted:

The inducements and reductions available in one
prosecutorial jurisdiction may not resemble

those available in another. An urban
jurisdiction with the bwrden of a heavy case load
may engage in expediting procedures unheard of

in a neighbouring prosecutorial office that is
not subject to the same administrative strains.
bDiffering policies of pre-trial negotiation may
depend on the demands of the locality.7

Accepting that there will be some variations between jurisdictions and
within jurisdictions in the formal and informal rules and practices
governing plea negotiations, the issues raised in this paper should
have wide general interest and relevance.
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Plea Negotiation

At the outset the phrase 'plea negotiation' possibly needs some
explanation.8 There are basically two types of plea negotiation.
One is called charge bargaining. The other is generally called
sentence bargaining or 'judicial involvement' bargaining. The
former practice involves the Crown offering to withdraw a charge or
charges in a multiple count indictment in exchange for a guilty plea
to the remaining charge/charges or an agreement involving a plea to a
charge in exchange for the withdrawal of a charge/charges of greater
seriousness. The latter practice is predicated upon the operation
of the sentencing discount principle.? This iz the idea that if an
acused person pleads guilty to a criminal charge he deserves to
receive a lesser sentence than that he would receive if he were to
be convicted after a not guilty plea and a trial. The existence of
the discount, or at least the possibility of its operation in a
particular case, provides an incentive for defence counsel to seek a
meeting with the trial judge in chambers to find out what the judge
has in mind as a possible sentence, whether that sentence is likely
to be affected by the plea and whether the judge is prepared to give
any indications of his views.

In many instances the two types of bargaining are part of the one
process. For example, the accused may be charged with murder. The
Crown, sensing that it may not have a fool-preof case,offers the
accused a pleatomanslaughter.lO The accused, worried about the
risk of conviction of murder, agrees to consider the proposal. To
assist in deliberations the defence counsel asks to see the judge in
chambers.1l A meeting takes place involving the judge, crown counsel
and defence counsel. The judge is told that negotiations are under-
way between the parties on a charge bargaining basis. He then
indicates that he does not think that it is a serious manslaughter.
After the meeting the accused agrees to accept the manslaughter plea
and is sentenced to four years imprisonment.

Judicial involvement plea bargaining occurs in Australia but appears
to be rare. A number of recent Australian appellate court decisions
have rejected the practice of discussions about sentencing which occur
in judges’ chambers.12 Charge bargaining is a day to day occurrence
in Australian courts, both higher courts and lower courts. The
agenda for discussion in this paper is charge bargaining. Many of
the issues and arguments also apply in the case of judicial involve-
ment bargaining but because of its rarity it is not as important as
charge negotiation.

'Trouble'Cases as Guidelines

Some recent Victorian higher court cases provide a useful introduction
to a discussion of some of the problems. In one case two brothers were
charged with a large number of counts of armed robbery. They were
also charged with shooting a police officer who had tried to apprehend
them as they departed from the scene of one of the robberies. The
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brothers indicated very early on in the legal process that they would be
pleading guilty to all the charges of armed robbery. They claimed,
however, that the shooting of the police officer was accidental.

During the pre-trial period the defence lawyer approached the Crown
prosecutor in the case and told him that his clients were prepared to
plead guilty to an offence amounting to the illegal use and possess;ion
of a pistol but not to the intentional shooting offence. The prosecutor
had doubts about whether a conviction could be sustained on the major
offence and indicated a tentative willingness to accept the defence
proposal.

The prosecutor then consulted the police informants in the case,one
of whom was the victim of the shooting. The victim was adamant that
the prosecutor should not accept a plea to a lesser offence. He
maintained this stance in the face of quite strong advice from some
superior officers that a plea to the lesser offence would be the best
result in the circumstances, particularly having regard to the fact
that the guilty pleas to a substantial number of counts of armed
robbery would lead to a very long prison sentence. The prosecutor
decided not to accept the plea offered by the defence and to proceed
to trial on the intentional shooting charge.

In a second case a police officer was also involved but this time as
the accused. This police officer lived in an area of a Melbourne
suburb which had been affected by a rash of car thefts. He awoke

in the early hours of the morning to the sound of noises in the street
outside his home. He looked through the bedroom window to see a
group of youths apparently tampering with a neighbour's car. He took
a pistol and went out into the street to attempt to arrest the members
of the group. What happened next is not entirely clear. The police
officer said that he fired a warning shot in the air. One of the
youths was shot dead. The police officer was charged with murder.

The barrister acting for the accused police officer contacted the
Crown prosecutor and asked him whether he would withdraw the murdexr
charge if the defence were prepared to offer a plea to manslaughter.
The prosecutor felt sympathetically inclined towards this offer because
although he thought that the behaviour of the police officer was

stupid and highly irresponsible he did not think that the murder charge
was necessarily appropriate and that it would be difficult to get a
conviction for murder.

The prosecutor sought instructions and consulted with the informants in
the case. -He was told that the family of the deceased was distraught
and utterly outraged by what had happened and were intent upon seeing

a conviction and sentence far murder. On the basis of this information
the prosecutor decided to proceed with the murder charge and not to
entertain the offer of a plea to manslaughter made by the accused.

A third case concerned an incident in a Victorian country town. Late

one afternoon a group of young people booked into a motel in the town.
Their behaviour was apparently quite noisy and rowdy. A guest in a
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nearby room complained to the motel manager who went and asked ?he
members of the group if they would keep the noise down. The noise
continued, there were further discussions involving the group and the
manager and, ultimately, the manager asked them to leave. The demand
to leave was resisted, scuffles broke out, the manager produced a .
pistol and one male member of the group was shot in the back and killed

as he fled from the motel.

The manager of the motel was charged with murder and committed fo?
trial at the next sitting of the Supreme Court in the town. As in

the second case the defence lawyer, some days before the tria} was due
to begin, approached the prosecutor and said to him that he did not
think that it was a standard kind of murder case and that the accused
would consider a plea to manslaughter. Again the prosecutor consulted
with police officers in the case. On thi§ occasion membe;s of.the
family of -the deceased were told that consideration was being glyen

by the Crown to the idea of accepting a manslaughter plea. Thelr_
reaction was to threaten to complain to their local member of Parliament
and to the Attorney-General if such a course were followed. The Crown
proceeded with the murder charge.

Some preliminary points of clarification need to be made. In casgs
two and three the actual victim was deceased but it is n9t stretching

a point too much for the purposes of the present discu§519n to érgue
that the family members stand in the place of the victim in homlcldg
cases.13 In other respects the two homicide cases cannot be described
as normative. There is no necessary reason why homicide casgs ghould
be used to establish a set of principles or guidelines about victim
consultation in the plea negotiation process. In fact it may be
argued that homicide cases are so exceptional that they should be
treated as a separate category altogether.

Another point which is important to make is that the first two cases
concern police officers, the first as a victim and t?e s?cond as thg
accused. Any case which involves a police officer in e%ther—capac1ty
is exceptional in a plea negotiation conte*t beca?sg of its level ?f
public interest and visibility, and hence its political, or p?tentlally
political nature. One would not expect atypical cases of t?ls nature,
cases involving police officers, to be used to generate working rglgs
as to the involvement or non-involvement of victims in plea bargaining.
The reality of the situation in the Victorian higher cou¥tsy however,
e tITAt ThesE three caseéd provide quite accurate indications of the
working principles which do operate in the area.

The cases do illustrate a general working rule because the practice

is not to 'settle’ if the 'settlement' is going to cause trou?le,
particularly trouble of a public and political nature: In.thls sense
the cases mentioned are classic examples. The principle is that %f
there is likely to be trouble do not negotiate or, at least, negotiate
extremely carefully. Victims are involved and consulted as a matter

of expediency.
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What this means for the vast mass of victims in the more ordinary, less
controversial, run-of-the-mill cases is that Plea negotiations can be
conducted between the prosecution and the defence without any necessity
for victim consultation or involvement.

Experienced prosecutors develop a good sense of which cases are possible
'trouble’' cases as far as victim participation is concerned. In pre-
trial discussion and from other sources of information a prosecutor will
be able to assess the climate of feelings and to see the lie of the land
befare deciding whether it would be safe and politic to proceed to engage
in plea negotiations with defence counsel.

Many victims have a very strong sense of the need to be involved in
their case but lack the knowledge and the confidence to express their
point of view forcefully and constructively. Victims in this position,
if not consulted formally or informally, about a plea negotiation
arrangement are going to be left very high and dry if such a deal is
carried off. Many are likely to feel antagonistic towards the legal
system and alienated from it.

The process of consultation in the Victorian higher courts works very
much on the basis of expediency. In the great mejority of cases,
victims are not consulted in relation to plea negotiations. Later in
this paper the role of the victim will be examined in more formal terms
but for the moment it is sufficient to say that if the victim is to be
regarded in any substantial sense as a party to criminal proceedings,
other than in the capacity of a witness and/or instigator of police
activity, then the conduct of Plea negotiations at the higher level in
the Victorian system certainly does not recognise that involvement.

There is another type of case in which the victim plays a different
role in plea negotiations. Three examples of these cases will now be
offered. All three are rape cases but that is coincidental. They
do not have to be rape cases for the purposes of the point to be
illustrated.

In the first case a young woman, the mother of small children, was
particularly brutally raped. She had been followed into a shop by
her assailant and then by car as she drove home. Her attacker forced
her car to the side of the road, forced her into his car and drove her
away and repeatedly raped and assaulted her. She discovered some time
later that she was pregnant. There was a distinct possibility that
her assailant was responsible for the Ppregnancy.

The victim of this crime was severely emotionally and psychologically
damaged. She undertook a course of treatment with a psychiatrist.
The psychiatrist told the bProsecutor in the case that it would be
extremely detrimental to the progress of his patient to have to give
evidence in the criminal court. This situation posed the prosecutor
with an acute dilemma. He was faced with the Prosecution of a very
clear-cut and violent rape but also with a victim/witness who could
only give evidence at very great personal cost to herself.
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The prosecutor considered his position very carefully and decided to
offer the defence a plea to rape with mitigating circumstances in
exchange for the withdrawal of the more serious rape charge. At the
time the former carried a maximum prison term of 10 years and the
latter 20 years. This offer was accepted by the accused.

In the second case a husband was charged with the rape of his wife.

The police and the prosecutors were quite convinced that the wife's
complaint was a genuine one. There was also evidence of violence
having been inflicted upon the wife by the husband. In addition to

the strength of evidence in the case there was strong political pressure
being applied to the prosecuting authorities by women's groups to
proceed to conviction with rape and other sex offence charges.l4

After the committal hearing and before the trial it was revealed to the
prosecution that the husband and wife had been reconciled and that the
wife no longer wished the rape prosecution to go ahead. The evidence
of a genuine reconciliation was strong and unchallenged. After
consultation with the husband's lawyer the prosecutor decided not +o

go ahead with the rape charge.

The third case involved a married woman who alleged that she had been
raped. The accused denied that he had had intercourse with the woman.
Medical examination revealed semen in the woman's vagina. There was
evidence that she had not had interxrcourse with her husband for a fort-
night before the alleged rape. The accused instructed his lawyer
that the woman was having an affair with another man.

Counsel for the accused contacted the prosecutor and told him of his
instructions. The prosecutor spcke to the woman who agreed that she
was having an affair but insisted that she had been raped by the

accused. She then applied strong pressure to the prosecutor to desist

from prosecution so that the fact of the affair would not be revealed
to her husband during the trial. The prosecutor offered the accused
a plea to indecent assault. This plea was accepted by the accused.

These three cases have in common with the first three cases the fact
that they present somewhat unusual features. The crimes are not
unusual but in their totality they posed problems for the prosecution
which are not characteristic of most cases. They are also similar

to the first group of cases in that the victims, or victims' '
representatives were vitally involved in the decisions which were made
about the disposition of the cases. BAnother thing they have in common
is that they all involved a process of some negotiation between the

Crown and the defence. Even in the rape-in-marriage case representations

had been made by the defence lawyers certainly aimed at a total with-
drawal of charges but suggesting as a compromise position a plea to a
lesser offence.

However, the two sets of cases part company in at least two important
ways. In the first set the victims played a vital reactive role in
influencing the prosecutors not to 'settle' the cases. In the second
set the victims performed proactively in persuading the prosecutors
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to 'settle' by agreeing; in two cases, to a compromise, and, in one,

to a total withdrawal. Second, in the first set of cases victim
interests were consulted by the prosecutor because of anticipated extra-
legal problems in the form of possible embarrassment which would result
from an objection being made about the prosecutor's proposed course of
action. In the second lot of cases the prosecutor reacted for mixed
reasons. Clearly, one of the reasons was that in each case there was
going to be a reluctant victim/witness and, therefore, the chances of
a successful conviction would be considerably lessened. Another
reason was that the prosecutors felt sympathetic towards the plight of
the victims and genuinely took their wishes into account in deciding
what approach to take to the cases.

The important point to be drawn from the cases as far as the victim
role in plea negotiations is concerned is that in one group of cases
the prosecutors were essentially acting in their own personal and
bureaucratic self-interest in consulting the victims and their
representatives and in the other group were, in part, acting in the
interests of the victims only because the victims forced their view

to be considered. In neither group of cases did the prosecutors
actively seek to consult the victims for the express purpose of finding
out about the attitude of the victim nor even to simply inform the
victim of the fact that negotiations were underway or had concluded.

This means that victims in Victorian higher court cases are usually
seen by prosecutors as instigators of police action and as key witnesses
in court proceedings but not as parties of sufficient status in the
process to be entitled to be consulted about what is happening, let
alone as having any sort of influential contribution to make to plea
negotiation agreements. This is not to say that victims are not some-
times, perhaps even quite often, directly or indirectly, consulted on
an ad hoc basis by prosecutors about plea negotiation. It does mean
that there is no policy on the matter and that conceptually and
practically the victim is not seen as having any key role to play. A
victim will be consulted if his views are known and are perceived by
the prosecutor as presenting a serious obstacle to the settlement of a
criminal case or if the prosecutor infers from the circumstances of
the case that the victim may well object to plea negotiation and may
cause trouble and embarrassment if presented with a fait accompli.

Prosecutorial Discretion

In deciding what charges to bring to court the prosecutor has a wide
and largely unfettered discretion. The power to engage in charge
bargaining is part of this general prosecutorial discretion. In its
Report on the Sentencing of Federal Offenders the Australian Law Reform
Commission has commented on prosecutcrial discretion thus:

...the process of prosecution in Australia at both the
State and Federal level is prcobably the most secretive,
least understood and most poorly documented aspect of
the administration of criminal justice. It is also one
of the most sensitive aspects of criminal justice.ld
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These sentiments are apt to describe the prosecutor's r?le 1? Eiea
negotiations, especially when regarded fFom the stagdpoxnt o iability
victim. In the Victorian system there is a mechanlsmTOf'accgun bt
for plea negotiations in higher court cases. If a ful*—tlmed ros euto
for the Queen wishes to withdraw a charge_or offer a? éccuse peri

plea to a lesser charge he must consult Wlth t@e Sollcltor—Generad.

If a prosecutor from the Bar is briefed %n a hlghgr court.casetan
wishes to negotiate with the defence he is under instructions §t cions
discuss the matter with a full-time prosecutor.-° These consulta ton
are quite informal and unstructured: .They do not‘take place s?rigm

to any rule of law or procedure. Vlct%ms are not 1nvolv§d. N icthis
interests may be considered but there is no way of ensuring tha

is so or knowing whether it is so.

In the lower courts,prosecutions are handléd by the police. Aithough
there are no figures readily available, it is ?ommon knowledge F aF as

a matter of day to day reality, charge bérgalnlng o? plea negoFlailon i
is a technique used to resolve a very high proportion of crimina fcase .
The police in Victoria have endeavoured to address tha problgm gt din
the use of discretion in this area by a 1979 amendment to their a g

Orders. Standing Orxrder 254A(3) reads as follows:

In all cases where an information is withdrawn,

the prosecutor shall endorse the reasons on the

brief. An information for a serious offence

should not be withdrawn without the approval o?

an officer. Where a conviction has be?n optalned .
on a principal information, an alternatlve 1n?ormatlon
may be withdrawn unless forfeiture, compensation,
disqualification, or other similar matters are

involved. 17

In the case of 'serious' offences this Stand%ng Order presuma?ly seeks
to accomplish on a more formal basis,that which the consultat}on process
at the higher court level is aimed at. 1In the case'of non-serious N
offences it is simply a post-hoc check on what gollce prose?uto;s ave
done and why. As in relation to the-consulFat19n process 1§ t g 5
higher court matters, however, there %s nothing in the Standlng r.er
which states or implies that the victim has any stake or stand%ngtin
the plea negotiation process. Even if thgre WeFe a statgmegt in e
Standing Order about the need for, or des1rab}11ty'of v%ctlmh. .
consultation,there would be problems. The Vlctorla.Pollce C 1emb
Commissioner's Standing Orders are issue? for the guidance o? members
of the Department. They are frequentl¥ ignored both out of 1g§9ran§§ke
and for convenience sake.l8 In additlonf the fact.that something .1
90 per cent of criminal cases are dealt W}th b¥ police prose?uti?i 12
over two hundred magistrates' courts in Vlctor}a mékes thigllke ihoo
of non-observance of any such provision very high indeed.

It is the practice of some police prosecutors to intervi?w victlmz in
all cases where plea negotiations are gnderway or are bglng moo;i é
One police prosecutor stated to the writer tha? he always cons;l.e
victims in such cases and that the reason he did so was for public
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relations purposes.20 Every victim, he reasoned, is a potential juror,
and to leave a victim feeling left out and alienated from the legal
brocess as a result of not being kept in the picture about plea
bargaining was to increase the pool of anti~police potential jurors.
It is common for modern inquiries and reports dealing with police and
court procedures to recommend that prosecution be taken out of the
hands of the police.Z21 In the present context it is interesting to
note that the dual function of law enforcement and Prosecution appears
to make some police prosecutors more sympathetically conscious of the
position of the victim than the professional prosecutors in the higher
courts.

Authoritative information is not to hand but it seems clear that the
number of police prosecutors who regularly consult victims in
Victorian courts is a very small minority of the total number. This
means that with the exception of some isolated instances,victims of
criminal offences in Victoria are not consulted about plea negotiations
on any regular, structured or principled basis. Again, with the
exception of some police brosecutors, the only category of cases in
which consultations take place is the 'trouble' group of cases
described above. Still to be considered are some of the reasons for
the victim being excluded from pPlea negotiations or knowledge of them,
some implications of the exclusion, and what, if anything, should be
done about it.

The Victim, The Adversary System and the Prosecutor

It was not until the 19th Century that systems of public prosecution

of criminal offences were established on a large scale.22 The common
law of England provided that crimes were committed against a particular
person or his family and the injured party, not the State.?23 Hence
private individuals brought criminal pbrosecutions and themselves had
conduct of the prosecution case. The development of public prosecu-
torial systems in England was a slow and painful process.24 Opposition
to such schemes, like opposition to the notion of the modern police
force, was strong. The case for the use of public prosecutors was
well put by Robert Peel:

If we were legislating de novo, without reference
to previous customs and formed habits, I for one
should not hesitate to relieve private individuals
from the charge of prosecution - I would have a
public prosecutor acting in each case, on Principle,
and not on the heated and vindictive feelings of
the individual sufferer - such feelings are rarely
the fit measure of the propriety of prosecution.
They are apt on the one side to Overrate the wrong
committed; on the other, still more apt to subside
after the first impulse of revenge, and coupled
with the just fear of trouble and expense, to lead
to disgraceful compromises in which the interests
of justice are altogether overlooked. 2

Y Y
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Peel's arguments were, of course, ultimately to win the day and
although there is still the right of private criminal prosecution26
nearly all criminal cases are handled by public prosecution agencies,
usually permanent Crown prosecutors in indictable cases and police
prosecutors in summary cases.

The effect of this change in the c¢riminal process on the victim has
been dramatic. In many instances the victim reports the crime and
instigates police action hut as far as court procedures are concerned
the status of the victim has been reduced to that of witness. As
Dubow and Becker have commented:

'With the establishment of the prosecutor
the conditions for the general alienation
of the victim from the legal process further
increase ~ as the importance of the
prosecution increases, the role of victim
is transformed from principal actor to a
resource that may be used at the prosecutor's
discretion. The principal form of power
left to the victim is the negative one of
not reporting the crime or not co-operating
in its prosecution'.

Specifically on plea negotiations the same writers note that:

Decisions as to when to dismiss, when to y.<a
bargain, or when to go to trial and seek
harsh penalties are made according to criteria
that only occasionally involve the victim.28

The fact that the modern political state has revolutionised the concept
of crime so that crime is now conceptualised and dealt with as a public
rather than a private wrong no doubt provides a much greater degree of
protection to individuals and to the community as a whole; and does

so more efficiently than a system of privately controlled criminal
justice. It follows logically that given such a state controlled
system, including the modern police apparatus, agents of the State
should conduct prosecutions. One of the major questions about the
development of State controlled criminal justice systems is that of
the role of the victim, especially in the trial and pretrial phases.

A strong case can be made, and has been made in the growth of the
field known as victimology, for the proposition that the victim has
been an unduly neglected compounent of modern criminal justice systems. 29
This is true of the criminal trial process itself and of the pre-trial
stages concerning plea negotiation. Victims are seldom mentioned in
the same breath as negotiated pleas. In fact, because of the semi-
private nature of the conduct of plea bargaining victims are less
involved in, and aware of, what is going on than they are in cases
where the issues are settled in a trial. Not only are victims as a
matter of practice not involved but, as becomes apparent from the
literature on plea bargaining, they are not perceived as having a role
in the conceptual scheme of things either. Blumberg's treatment of
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the subject is indicative of this approach:

The system (of justice by negotiation) is

a response to social and organisational
pPressures, and it meets the real needs of
everyone in the system. These may include

?hg urgent need of the warden to keep the

]?ll population flowing; the judge to clear
his calendar; the district attorney to
maximise his 'batting average'; the lawyer

to enhance his stock-in-trade as an influential
agent who is all things to all men; the police
to expedite their cases and utilise the pressures
of bargaining to get information for their
activities; and certainly for the accused to
bgnefit from a lesser plea and a more lenient
disposition which would not otherwise be
available. 30

?herg is.no @ention of the victim in this scheme of things. The clear
1mp11cat1?n is that victims are not sufficiently important components
to be seriously considered in discussions about Flea negotiations

domlnént role of victims in early systems of criminal justice Now
the victim has less involvement in the system than is justifi;ble

The argu@ent is not that there should be a return to the pre—public
brosecution days but rather that more recognition should be given to
the role of the victim in the system, and in the case in point, in
plea bargaining. In the modern criminal justice system the éosecut
epte;s the case as an advocate but his client is the State noE the o
v1?t}m. ?his is no doubt appropriate given our current approach to
crlm%nal Jurisprudence but it should not mean that victim interests

are ignored, or pursued only at the convenience of the prosecution.

In arguing for formalised pre-trial conferences in criminal cases
14

at which plea negotiation would be an a i
. genda item, N i
said the following: + Norval Morris has

If the criminal process is the taing over by
the State of the vengeful instincts of the
injured person - buttressed by the recognition
that the harm to the victim is also harm to

the State - then it would seem, at first blush,
that the victim at least has a right to be
informed of, and where appropriate involved in,
the processes that have led to whatever is the
State settlement of the harm that has heen done
to hinm. In that respect one would ha.ily need
to make an affirmative argument; it is a matter

of courtesy and respect to the dignity of the
individual victim.31
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Morris goes on to argue the case for bringing victims and ?ffenders
together in some instances. He claims that t?erg may be important
psychological benefits to be gained for some victims gnd some 9ffenders
from such meetings.32 This may well be so but the ?01nt 1? t?ls paper
is not so much victim/offender reconciliation but 51mgly victim .
involvement in the process and knowledge of what is going on. There is
no suggestion that a victim should have a power of veto over3§ny
arrangement entered into between the Crown and the defencg. Tge
suggestion is simply one of involvement through coPsultatlon. .?teth
policy basis for such a move is not that cogsultatlog would assis e
prosecutor to make a 'correct' decision, alt@ough this should ?e.the
case, but rather that the victim deserves this level of recognition
from the system.

Of course not all victims would wish to be informed.of.what moves are
taking place.34 There would be no necessity for victims to be
involved but the opportunity should exist. 1In the case of the so-
callcd victimless crimes the problem can be easily overcome bec§use
presumably in those sorts of cases the prosecgtor stands more directly
and easily in the shoes of the 'victim' that is the State.

Bpart from the idea that as a matter of principle the victim should
have the 'right' of involvement in plea negotiations there are other

more tangible factors to be considered.

Impact on the Victim of Exclusion from Plea Negotiations

Many victim survey studies, including some Aus?ralién ?nes, have
consistently revealed that large numbers of crime victims do ?ot report
their victimisation.3° The most common reasons given for.fallure to
report are that the police would not want to be bothe¥ed with the
problem and that even if it were reported and the po}lce couldBEe
bothered they could not do anything effective about it anyway. ' These
stated reasons clearly reflect a general lack of confidencg 1n.the.
criminal justice system as a totality and in its separate institutions.
There is evidence from victims and non-victims that the ggurts are mnot
highly regarded for their work in the criminal law area. The fact
that victims are generally kept in the dark about the conduct of plea
negotiations cannot help to improve this situation. The agpeal courFs,
particularly the English courts, which have héd many occasions on which
to pronounce upon the subject of plea bargaining have always bgen at
great pains to consider its impact on the ?ccuggd but rarely, if ever,
is the position of the victim given an airing.

The State has taken over the business of crime prosecution but to.sowe
extent the prosecutor must still represent the interests of the victim.
One reason for a State run penal system is to protect the foender from
unofficial retaliation from the victim or the victim's fawlly and
friends.40 The quid pro quo it would seem is that the v1c?1m.has.
confidence that the courts will 'do justice' in terms of adjudication
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and penalty. As Wardlaw puts it:

The punishment meted out by the courts is .
presumed to be 'psychological reparation'

to the victim, which satisfies his desire

for revenge.

Many victims will be dissatisfied, for good or bad reasons, with the
sentences handed out by courts after convictions at the conclusion of
publicly contested trials. How much greater is the scope for
legitimate dissatisfaction when charges are withdrawn or a plea is
accepted to a lesser offence after a Private process of consultation,
often over the telephone or behind closed doors, between the prosecutor
and the defence lawyer? From the victims point of view insult may well
be added to injury when such a discussion involves the judge in the case,
especially when it is accepted that the accused is entitled to be
represented at such gatherings if he wishes. 42

A second problem which may arise as a result of the exclusion of
victims from charge bargaining discussions is that an unjustified
stigma may become attached to the victim.43 The classic example of
the victim being stigmatised as a result of the criminal law process

is the case of a rape charge in which there is a solid body of evidence
as to factual guilt but perhaps for technical reasons, or other reasons
difficult to account for, the case results in an acquittal of the
accused. Many people in the community will interpret such a result

by drawing adverse inferences against the sexual morality and general
credibility of the complainant.44 Courts and prosecutors, assuming
that the preparation, presentation and running of the case have been
adequate, have no control over this situation.

It is possible, however, to control plea bargaining, or at least to
ensure that the victim's interests are catered for. Another rape
example serves to make the point here. Until very recently the
Victorian law of rape provided for an offence of rape with mitigating
circumstances as a statutory alternative to rape. The maximum
penalty was half that for rape itself.46 In many cases where rape
was the charge on which the accused was to be presented the prosecutor
would have plea discussions with the defence counsel, the upshot of

of which was that the Crown would accept a plea to rape with mitigating
circumstances. There was no requirement for consultation with the
victim, and unless it was the sort of case which fell into one of the
'trouble' case categories outlined above,in the normal course of
events consultation would not occur. The phrase 'mitigating
circumstances' is enormously broad, vague and ambiguous.48 Clearly,
there is a strong potential for the victim of 'rape with mitigating
circumstances' to be stigmatised quite unjustifiably by people in the
community who have no knowledge or understanding of the plea
negotiation system and who have rather strict moral and social
outlooks. The victim may attract all sorts of pejorative labels as

a result of an aspect of the legal process over which she had no control.
True, the prosecutor may argue that had the Plea to the lesser offence
not been accepted the risk of a total acquittal (and greater potential
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stigma) was present. Depending upon the situatio? t?is may have'been
so but the point does not defeat an argument that it is a worthwhl%e
thing to involve the victim in the process and to ?onsu}t the V}ct}m
about possible strategies. As well as risking alienation ?f chtlms
from the criminal justice system then, failure to consglt victims about
plea negotiation raises the possibility of actually doing harm to
victims.

One problem in this area may be presented by the fact that'a pFosecutor
agrees to 'settle' a case because he perceives a Vea%ness 1? his case.
It may be that the weakness he perceives is'the.v1ct1m as w1Fness.. He
may feel that the victim is unreliable and is likely to be d%scredlted
in cross-—examination. The perceived unreliability may consist of the
fact that the prosecutor does not believe the Victim's.story oF he may
feel that the victim is telling the truth but that he is erraFlc and
when confronted with plausible hypotheses inconsistent wit? his own
account, will go to water. If this is the situation,a serl?us'
consultation on the matter between the prosecutor and the v%ctlm @ay
well be a delicate affair. Not the least of the diffi?ult%es ar%s1ng
out of a scheme of regular and detailed prosecutor/victim dlscu§51ons
is the potential for allegations to be made that the prosecutor is
engaged in 'coaching' or 'prepping' the witnes§. Prosec?t?rs quite
understandably do not wish to place themselves in the position where
they are open to such allegations.

Here again though it would seem that many of the cases wil} ¥aise
issues of diplomacy rather than present difficmlties suff1c1en? to
discredit the suggestion of victims being involved in some way in plea
negotiation discussions. Prosecutors would simply have to tread
carefully.

The final issue which merits mention as one of the p?ssible impa?ts

and implications of plea negotiation for the victim is the ques?lon

of compensation. It is possible that as a result of charges being
withdrawn in exchange for a guilty plea 'to other charges or more

severe charges being withdrawn in exchange for a 'guilty ?lga to lesser .
charges that to some extent a victim's prospects of receiving compensation
dre compromised.

Some recognition of this possibility is shown in the second part of
the Victoria Police Standing Order on the withdrawal of information
cited above. The relevant portion reads as follows:

Where a conviction has been obtained on a
principal information an alternative
information may be withdrawn unless forfeiture,
compensation, or other similar matters are
involved.

On the compensation question clearly what this part of the Standing
Order envisages is the possibility that the withrawa} o? a charge.may
prejudice an application by someone, often a dlyect V%Ctlm, for crime
compensation. Although not typical of Australian crime compensation
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schemes generally, for the purposes of the point to be made here the
Victorian system can be used as an example. The Victorian scheme is
essentially a bifurcated one. The Crimes Act contains provisions for
compensation in relation to property damage and property offences
generally.50 The Criminal Injuries Compensation Act sets up a
Tribunal to deal with applications for compensation for personal
injuries suffered as a result of criminal actions.5l

Two examples, one covered by the Crimes Act provision and one by the
Criminal Injuries Compensation Act will serve to illustrate a potential
difficulty posed by plea bargaining unaccompanied by victim consultation.

Section 546(1) of the Victorian Crimes Act Provides that the court
before which a person is convicted of an offence may award compensation
for damage done to propexty by the offender 'through or by means of
the offence’'. The most logical interpretation of the section is that
for compensation to be obtained a conviction must have been recorded
for an offence which directly or indirectly caused the damage.
Supposing that an estranged husband returns to the matrimonial hone
intent on talking to his wife. He finds the doors and windows locked
and is refused entry. He breaks down the door, including the archi-
traves, has a long and heated argument with his wife which culminates
in a serious bodily attack upon her. The husband is originally
charged with a number of counts of various sorts of assault and also
malicious damage to property. A plea bargain arrangement is reached
whereby the accused agrees to plead guilty to two of the counts of
assault in exchange for the withdrawal of the remaining counts and the
charge of malicious damage.

As a result of this plea negotiation agreement it would seem highly
likely that the wife is precluded from claiming property compensation
under Section 546(1). There has been no conviction for a property
damage offence.

The second example is more complex. The Victorian Criminal Injuries
Compensation Act does not require a conviction of an offender before
allowing an award of compensation to a victim for personal injury
suffered as a result of a crime. The requirement is simply that the
Tribunal must be satisfied, on a balance of probabilities, that the
injury was caused by the criminal act or omission of some other person.->2
There is another important section in the Act which prescribes that in
a case where a person has been convicted for an offence which forms the
basis of an application for a crime compensation award ‘that conviction
'shall - be taken as conclusive evidence that the offence has been
committed. '53

Take the case of a person who is the victim of a serious criminal
assault. Suppose that the offender is arrested and charged with un-
lawful and malicious wounding with intent to do grievous bodily harm.
He is convicted. The victim makes an application for compensation to
the Tribunal. The conviction stands as conclusive proof of the
offence. The evidence from the trial is admissible to indicate the
facts of the case and the seriousness of the injuries.54 Within the
financial limits of the ceiling imposed by the legislation the victim
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should stand a good chance of receiving a high award.

Suppose that in the same fact situation no offender has been detected.
The victim of the attack is still free to apply to the Tribunal for an
award. The lack of an arrested offender is no bar to the claim.
Hospital, medical, employment and other records and evidence can be
presented to the Tribunal and the claim can be assessed on its merits.
There is no obvious reason why the result in the second case should be
any different from that in the first.55

Suppose, however, again with the same fact situation, that the offender
is charged with the very serious offence of wounding with intent to do
grievous bodily harm (it carries a maximum of 15 years imprisonment
under Victorian law). For some reason a plea bargain is struck and
the accused agrees to plead guilty to assault occasioning actual bodily
harm (this carries a maximum term of imprisonment of five years). The
more serious charge is withdrawn. The official court record stands for
the proposition that an offence of moderate seriousness rather than
extreme seriousness has been committed. An application is made for
compensation. Certainly the victim is free to submit exactly the

same sorts of evidence which were available in the other instances.
(There will not, of course, be a trial transcript or report for the
Tribunal to rely on.) The important point may well be though that

as a result of the negotiated plea the Tribunal may well be operating
on the premise that the assault was not nearly as serious an assault

as a conviction on the more serious charge would have indicated. It

is just possible that as a result the victim bears a heavier onus of
establishing the claim than would otherwise have been the case.

Of course this is not an area in which it could be expected that victims
would have any knowledge. Nor is it a matter in relation to which a
consultation between prosecutor and victim could be expected to be
particularly productive. It is, however, an area in which victims may

be directly affected. It is within the general province of prosecutorial

discretion and hence something which prosecutors should be mindful of
when they enter into plea discussions.

The problems of alienation, stigma and compensation have been high-
lighted for discussion. Doubtless there are other aspects of the plea
negotiation process which may have actual or potential adverse
implications for the victim. The scope of the present paper does not
permit those possibilities to be entertained. It remains to ask a

few question about what, if anything, should be done in the area.

What Can Be Done?

The Survey of Judicial Officers (judges and magistrates) conducted by
the Australian Law Reform Commission for its Reference on the Sentencing
of Federal Offenders5% revealed that 55.9 per cent of respondents

stated that negotiations frequently or sometimes took place between

the defence and the proSecution.57 Less than one third (31.1%) of
respondents said that they did not know whether such negotiations took
place.58  Respondents were also asked whether they approved or
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disapproved of the practice. Over half (51.7%) either approved or
strongly approved of negotiations between the prosecution and the
defence.>9 Less than a quarter (23.9%) of judicial officers stated
that they were neutral or not sure about the desirability of the
practice.®0  Charge bargaining negotiations are, therefore, recognised
by the judiciary and the magistracy as being a common feature of the
criminal law process. They also receive quite a high level of support
from judicial officers. Traditionally, however, judges and
magistrates have taken very little interest in these matters and have,
in fact, taken what could be described as a 'hands-off' policy towards
them. This is because the framing, presenting and withdrawing of
charges is regarded as simply part of prosecutorial discretion.

Because this is the case and because of the very low level of visibility
of prosecutorial decision making, generally little is known about the
volume and nature of charge bargaining practices. It is clear that
there is a great deal of charge bargaining in Australian criminal
justice systems. It is also clear that, with the exception of some
particular prosecution offices which pursue policies of consultation,
victims are not involved. Victims should have the facility to be
more involved if they wish to be. Many victims would not wish to

be involved and possibly would not even wish to be informed ex post
facto of what has happened. But the system should offer more to
victims in this area than it does at the moment. The crucial gquestion
is how this should be done.

This paper is intended as a discussion paper. In the absence of a
detailed empirical investigation of the problem it would be foolish to
make any categorical statements about the appropriate mechanism for
doing more to accommodate victim interests in the plea negotiation
process. The issue has been raised in a number of overseas jurisdictions
and suggestions which have been made in those contexts are worthy of
brief mention here.

Norval Morris, writing about the United States, recommends that there
be a pre-trial hearing called by a judicial officer in every case in
which a true bill has been found.®?2 One of the purposes of this pre-
trial hearing would be 'to explore what might be feasible by way of

a settlement of all issues in dispute, acceptable to the state and the
accused alike, including questions of compensation of victims, and
everything that is now properly relevant to plea bargaining.'63

Morris further suggests the involvement of the victim in these
proceedings:

The victim should have the cpportunity of being
present at the pre-trial hearing. This does
not mean that he should have a veto power over
any proposed settlement of the issues, but he
certainly represents an important interest of
the criminal justice system and should be
allowed to be heard on the suitability of any
pre-trial settlement.04
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In part Morris favours this scheme in order to bring about a meeting
between the victim and the accused. This, he says, will not be
appropriate in all cases but in some it may have beneficial

psychological effects on the accused and the victim. This writer
would emphasise the lower level issue of victim involvement per se

rather than the aspirations which Morris has for the pre-trial
conference. It would be a big improvement simply to involve the victim
in the process on a consultative basis.

Grosman puts forward a very similar proposal for Canada. He observes

that:

Conciliation and compromise of guilty
pleas should no longer be subject to the
whim of professional courtesies or the
inequalities of reciprocal relationships.
Pre-trial conciliation leading to the
reduction or withdrawal of charges should
be made subject to judicial confirmation.
Close control by the judiciary, or another
supervising body, over delegated authority
and discretionary decisions is crucial to
the rights and the dignity of individuals
subjected to the administrative processes

of criminal justice.65

Grosman acknowledges that judicial scrutiny is no panacea but holds
out the hope that:

In the future judicial supervision and
prosecutorial discretion will be exercised
within legislative, judicial, or administrative
guidelines. These will prescribe in broad
terms the consecutive and the alternative
processes by which pre-trial negotiations are
to be determined. The duty will be cast

clearly upon the judiciary to supervise the

'law in action' and observe the manner in

which it functions.©%©

Grosman dces not refer to victims. There is no reason that victinm
interests could not be taken into account when pre-trial procedures,
along the lines suggested by Grosman, are formulated. These could
well follow the Morris proposal of involvement of victims in plea

negotiation discussions. The precise details of the nature of this
involvement would need to be carefully worked out.

He favours 'some independent

Blumberg advocates a- different system.
body, not enmeshed in the organisational framework of court systems,
to oversee and review guilty pleas. It would be wholly independent of

the closed community of the criminal court.'67 .
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process.
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Vei;sz:gzzgszilsé It may be.that Australian policy makers would react

very particui iwa;ds the idea of pre-trial Procedures in criminal
ase é tic arly if such procedures involved the need to recogni

P ardaining and to do something constructive about it A lZlee

ggstbESCt-Of thefexercise in writing this paper has simply been to
€ 1ssue of victims in relation to 1 iati
o - biea negotiation, to ask
Someql.slestlon‘as to whether ?hey are getting a fair deal ané to float
uggestions about possible strategies for improvement

It is important that the matt .
er
aptly puts it: be considered because as Grosman

'...as long as reciprocal relationships and
compromise provide more benefits to defence
an§ brosecution than those Provided by the
trial process, criminal cases will continue to
be adjusted outside the courtroom. *

The question remains: what wi
process? ' will be the role of the victim in this
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FOOTNOTES

See Willis, J. and Sallman, P. 'Criminal Statistics in Victorian
Higher Courts', (1977) 51 Law Institute Jourmal (Vic.) 498
(Part I), 570 (Part II); and generally see the Quarterly
Reports of the Office of Crime Statistics, South Australia.

For figures about Magistrates' Courts see Guilty, Your Worship:
A Study of Victoria's Magistrates' Courts, Occasional Monograph
No.l, Legal Studies Department, La Trobe University.

There is no hard evidence readily available as to the number of
guilty pleas which are the product of a charge bargaining
arrangement between the prosecution and the defence. A
fertile area for inquiry, however, in this regard is the
phenomenon of very late indications of plea. For the years
1972-1979, inclusive, in the Victorian County Court an average
of 26 per cent of persons presented for trial apparently did
not decide on their plea until they were at 'the door of the
court' or during the trial itself. This is strong evidence
of the possibility of charge bargaining at work.

This is the process known as 'judicial involvement' plea
bargaining. For a recent appellate court level treatment of
this subject see R. v. Marshall, judgment of the Victorian
Court of Criminal Appeal (18th December 1980, as yet unreported).

Plea bargaining is discussed in the Report of the Australian Law
Reform Commission on the Sentencing of Federal Offenders,
Report No. 15, A.G.P.S. Canberra, 1980, pp. 72-84.

For Britain see Baldwin, J. and McConville, M. Negotiated Justice,
Martin Robertson, London, 1977. For the United States see
Miller, H.S., McDonald, W.F. and Cramer, J. A. Plea Bargaining
in the United States, U.S. Govt. Printer, Washington, D.C., 1978.
For Canada see Law Reform Commission of Canada, Working Paper
No.5 Criminal Procedure: Control of the Process.

See Marcus, M. and Wheaton, R.J. Plea Bargaining: A Selected
Bibliography.  Dept. of Justice,U.S. Govt. Printer 1976.

Grosman, B.A. The Prosecutor,University of Toronto Press, 1969
(Reprinted 1978) »n.42.

As indicated in the text above, plea negotiation is more commonly
referred to by the term plea bargaining. 1In this paper the
terms are used quite interchangeably.
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For a discussion of the sentencing discount principle see
Sallmann, P. 'The guilty Plea as an Element in Sentencing',
(1980) 54 Law Institute Journal 105 (Part I), 185 (Part II).

In Victoria this is not an uncommon plea negotiation situation
The stakes are high because in Victoria a conviction for ’
murdgr carries a mandatory natural life sentence whereas a
?onv%ction for manslaughter carries a maximum of 15 years
imprisonment. In practice the sentences are rarely ever near

the maximgm. In quite recent years good behaviour bonds have
been applied to manslaughter convictions.

The discussions normally take place in the privacy of chambers
(see 5. v. Tait and Bartley (1979) 24 A.L.R. 473) but on
occasions occur in open court (see R. v. Marshall, Vvic. Court
of Criminal Appeal 18.12.80 unreported).

See, for example, Bruce v. R. unreported proceedings in the High
Court of Australia, 21 May 1976.

Depende?t ?amily members of deceased persons are usually classified
as victims for the purposes of personal injury crime compensation
schemes. .(See, for example, the Vietorian Criminal Injuries
Compensation Aet,1972).

The last decade has, of course, been one of frenetic activity in
the.area of rape law reform throughout Australia. Mich of the
legislation is the result of successful political agitation by
the various groups within the modern worien's liberation
movgment. These same groups have been very energetic in
monitoring the impact of the new laws and the conduct of rape
cases before and during trial.

A.L.R.C. Report No. 15 p.6l.

Information provided by one of Victoria's Prosecutors for the
Queen,

Victoria Police Chief Commissioner's Standing Orders, S.0. No.254
(a) (3). (This is not a public document.) ‘

See ge?erally Report of the Board of Inquiry into Allegations
Against Members of the Victoria Police Force, Vic. Govt.
Printer, 1978.

Apart from the fact that there are so many police prosecution
offices and magistrates' courts scattefed over a wide geographic
area police prosecutors carry the same wide discretionary powers
as other prosecutors. The combination of these factors leads
to a likelihood of a high level of non-obsexvance. :
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This was a police officer/lawyer prosecutor attached to a majoxr
Melbourne police station and court system.

See the Report of the United Kingdom Royal Commission on Criminal
Procedure, Cmnd. 8092, H.M.S.0. London 1981, Chapters 6-9.

See U.K. Royal Commission on Criminal Procedure, The Law and
Procedure Volume, Cmnd. 8092-1, p.49.

See Grosman, B. The Prosecutor, Chapter 2.

For exhaustive documentation of this process see Radzinowicz, L.
'A History of English Criminal Law', Vol.3, The Reform of '
the Police, Stevens, 1956, Chapter 10. i

From a Speech of the Right Hon. Robert Peel, House of Commons
Debates, Thursday March 9, 1826.

This right is preserved unencumbered in Victoria for summary
cases. In order for a private citizen to prosecute for an
indictable offence application must be made through the
Supreme Court. The citizen may not appear in person to
prosecute.

Dubow, F.L. and Becker, T. 'Patterns of Victim Advocagy', in
McDonald, W.F. (ed.) Criminal Justice and the Viectim, Sage,
1976, p. 149.

Dubow and Becker, p.150.

See generally Drapkin, I. and Viano, E. Victimology, Lexington,
1974. ‘

Blumberg, A.S. Criminal Justice, Quadrangle Books, 1974 ed.
p.179.

Morris, N. The Future of Imprisonment, Uni. of Chicago Press,
1974, p.56.

On this point a study by Smale, G.J.A. and Spic*enhgue;, H.L.P.
'Feelings of Guilt and Need for Retaliation 1n.V1gtlms»of
Serious Crimes Against Property and Person,' Vzcbzmqlogy,
1979 vol.4, No.l, pp. 75-85 revealed that of a sample of 100
victims of crime in Amsterdam only 20 per cent indicated a
willingness to 'meet the offender’.

See Heinz, A.M. and Kerstetter, W.A. 'Pretrial Settlgmgnt
Conference: - Evaluation of a Reform in Plea Bargalnlpg',‘
1979 Law and Society Review, Vol. 13, N&.2, p-350 which is
a report on an experimental programme of pre~trial conferences
involving victimég in Dade County, Florida. The role of the
victims is discussed.
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Still less, of course, would many victims wish to be actually
involved. But this does not mean that an initiative should
not come from the system itself.

See, for example, Wilson, P.R. and Brown, J.W. Crime And "he
Community, Uni. of Queensland Press, 1973, chapter 5 and
Statistical Report No.1l2 Unreported Crime, N.S.W. Bureau of
Crime Statistics and Research, 1974.

N.S.W. Bureau Report No. 12, p.13.

See Statistical Report No.13, Who Are The Victims?, N.S.W.
Bureau of Crime Statistics and Research, 1974, p.11.

For recent pertinent examples of the concern of the English
Court of Criminal Appeal for the interests of the accused
in this context, at least at the level of rhetoric, see
the following cases: Inns (1974) 60 Cr. App. R. 231;
Plimmer (1975) 61 Cr. App. R.264; Cain [1976] Cr. L. Rev.
464; Grice (1978) 66 Cr. App. R. 167; Bird (1978) 67 Cr.App.
R. 203; Atkinson (1978) 67 Cr. App. R. 200; Ryan {1978)
67 Cr. App. R. 177; Llewellyn (1978) 67 Cr. App..R. 149;

Winterflood (1978) 68 Cr. App. R. 291 and Coward (1980) 70
Cr. App. R. 70.

The issue of to what degree this should be so is clearly worth

discussion, but to argue that it should not be so would seem
to be nonsense.

See Chapter 2 of Walker, N. Punishment, 