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ACQUIsITIONS

' “ Thank you, Professor Hammond. . And thank you also for
. inviting me to Saint Anselm College, to this symposium onrghe
étatus of the law regarding search and seizure. I aﬁ’pleased‘to
see that your programs are focusing onlboth federal and state law
enforcement standards. And I am pleased to see that police officers,
prosecutors, and judges -- all three -~ .are participating. Criminal
justice quéstions often involve all levels of government, and
typically they require the:attention‘of-é variety of public
‘officials., More workshops like this one should be held in other
parts of the nation.
Like many Americans, and like many. of you here"to?ight,
I have asked myself where indeed our criminal jﬁstice.syst%m has -
been going. To somé extent;”wg have needlessly allowed- our
hi§toriC‘concern for the'fiéhts ofvtheqaccused to overwhelm the
even more historic first principleﬁofvgovexnm;nt:;prOViding for
the defense of society. More and more Americans now recognize
that an imbalance has arisen in the struggle between the forces Af
law and those of lawle;sness.‘?Tonigﬁt; I want to speak in some
detail about one weight that .contributes to .the imbalance, the -

. exclusionary rule. _ e

:Beginning in its 1914 decision in Weeks v.fUpitéd‘States,
the U:S“ Supreme Court.hag declared that evidence.obtaihed,in
viglafion of‘thegﬁourtﬁ amendmeﬂﬁktd'ﬁhe Constitutioﬁ»is;inadmissiblé~

| ;p‘federal criminal;prosecﬁtions. 'The‘exclusibqary;rule is thus a
judiciallilcreated:rule of-law. It is not articulatéd in3the fourth

o

amendment itself.. Indeed, the exclusionary rule is not. to be found
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anywhere in the Constitution, the Bill of Rights, or the federal
criminal Code. It was also not inherited from English law. To
this day, neither English law nor the law of any other civilized
country requires the exclusion of such eviderce.

Although this court-created doctrine has been crigféized
from its inception, it has gradudlly become a very significant
feature of our federal criminal‘justige system. In- the three
decades following the Weeks decision, only sixtéen states adoptéd
the exclusionary rule, with thirty-one states refusing to do so.
But in 1961, in Mapp v. Ohio; the Supreme Court held the rule
enforceéble agéinst state criminal prosecutions.

Thus, for more than two decades now, the exclusionary
rule has been applicable to all state and federal criminal p;psecutions

-- with the effect predicted by Justice.Cardozo long ago: '"The

criminal is to go free because the constable has blundered."

Plainly, the most:disturbiﬁg feature of the exclusionary
rule is just this -~ that its invocation .can result in the freeing
of a demonstrably guilty criminal. No matter how technical a mistake
an officer makes --yevenvif he is acting in feasonahie good faith,
for example, by obtaining a warrant that is only subseqﬁently‘held
to be technically incorrect -- an illegal search results in the
exclusion of any evidence resulting from thegsearch. There is no
weighing by the court of the seriousness of the .crime or the
significance of the evidence. Even a good faith attempt by a law
enforqgment\officer‘to ensure ‘the legality‘ofkthé searéh will not

-- if a technical flaw is uncovered -- save the evidence of ¢rime.
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- The question arises as to how such a rule of evidence

could ever be justified. As originally enunciated by the Supreme

. Court, the rationale was twofold: to deter unlawful police conduct

and to pr;serve judicial integrity by preventing courts from becoming
"accomplices in the willful disobedieﬂce of a Comstitution they
are sworn to uphold." In recént years, however, the Court has
refused to cite the judicial integrity rationale. This is not

surprising. After all, what good does it do to judicial integrity

~to enforce a court-made rule that requires the release of clearly

guilty criminals on the most technical of grounds? In recent
years, the Court has instead emphasized deterrence. This rationale,
however, cannot survive scrutiny either. A substantial body of
evidence has grown up questioning the efficacy of the exclusionary
rule in achieving the goal of deterrence.

In 1970, Utah Supreme Court Justice Dallin Oaks -- then
a professor at. the University of Chicago Law School -- reported

the results of his exhaustive study for the American Bar Foundation.

~ He éoncluded:

"Today, morenthan fifty years after the exclusionary
rule was, adopted for the federal courts and almost a decade after
it was imﬁpsed upon‘the state courts, there is still no convincing
evidence to verify the factual premise of deterrence upon which
the rule is based or to determine the dlimits of ité effectiveness."

AssociatéeJustice William Rehnquist. has stéted,that the
exclusionary rule "unrealistically requires~‘that policemen

investigating serious crimes make no errors whatsoever." Often

‘placing;impossible burdens on police officers, the rule is invoked

7
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for the most technical of violations even when the officer could

not have reasonably been expected to: have acted differently -- and
the rule is invoked inconsistently, with the result" that police
officers must understand better than judges what the law will be.
Simply put, the law of the fourth amen&ment-is today. so uncertain
and 50 constantly changing that police officers cannot realistically
be expected to know what judges themselves do not yet know, and
indeed cannot agree upon. ' AP L |

Let me illustrate this point with several:-cases- that
have reached the United Stetes Supreme Court in just.thefleet two
terms. In 1981, the United States Supreme Court decided the cases

of New York v. Belton and Robbins v. California. - The cases are

remarkably similar factually. - In both cases, police officers lawfully
stopped a car, smelled burnt marijuana, discovered ' marijuana in }
the passenger compartment oi the car, and lawfully arrested the
occupants. In the Robbins case, an officer then found two packages
wrappeﬁ in green opaque paper in the recessed rear compartment of
the car, opened them without a warrant, and found 30 pounds of ~v§
marijuana. Ih the Belton case, an officer then found a jecket in
the passenger compartment, unzipped the pocketHWithout a warrant,
and found a quantity of cocaine. :

Both cases required ‘a technical analysis of several
complicated;dbetrines: the "automobile-exception" cases cdncerningw
the validity of warrantless searches of cars and their contents;

the doctrine of "search incident to arrest" defined by'Ghimel V..

California; and the watershed case of United States v;{Chadwick,

in which the Court held that- police must obtain.a warrant to open

a closed container in an.automobile when its possessor has exhibited
a ''reasonable expectation of privacy" in it. -

" In the two cases of Belton and Robbins, three justices
held both searches legal ‘Three Justlces held both illegal. -And
three justices controlled the ultimate decision that the Robbins
search was illegal but the Belton search was legal. Not surprisingly,
after Robbins and Belton, the law governing police conduct in ‘similar
searches remained uncertain. In lesetthan one year after these
decisions the Supreme Court asked both sides to address whether
Robbins should be reconsidered. 1In its 1982 decision in United

States v. Ross, the Court reconsidered the holding in Robbins and

reversed” 1tself

To understand fully what confronts a police offlcer who -
attempts in good faith to comply with the fourth amendment one
need only consider’ these three cases. The search that the Supreme
Court held 111egal in the Robbins ‘case. had: been found to be ‘legal
by the California courts. The search that the Supreme Court held
to be~lega1 in the Belton case had been ‘found illegal by the New
Yotk Court of Appeals. The searches that the Supreme Court held

lawful in the Ross case had been held unlawful by the D.C. Circuit

en banc. Of the fourteen judges that considered Robbins seven

found the search iawfﬁl, seven found it unlawful, aﬁd the Supreme
Court held it unlawful In Belton although eight Judges considered
the search unlawful fourteen judges anid the Supreme Court found
the search lawfu;. In ngg,-fifteen%judgesﬂfound at least one of
the two: searches unlawful, thirteen found at 1least onejdf-the‘

searchés lawful, and the Supreme Court held bqth searchee~lawfu1.
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In just these three cases, there were thirty votes that at least
one of the searches was unlawful, but thirty-four that at least
one of the searches was lewful. - In spite of this judicial
disagreement, the Supreme Court would»today;apparently hold all of
these searches lawful. 1Is it reallyJeny.wonder‘that police
officers attempting to observe the strictest requirements of the
fourth amendment may sometimes guess wrong? With so much
uncertainty in the law, however, why should society "punish” a
wrong‘guess by letting a criminal go free? . Just,who, indeed, is
punished? »

The goal of deterrence is not served when courts apply
the exclusionary rule to situations dn Whichvappellate cases are
unclear, confused; and contradictory,"Yet‘courts do apply it in-
those circumstances. And police are;confronted.With the question
of whether to conduct a Warrantless search in;theffield when-the
circumstances they are facing are not covered: by exlstlng case
law. How can the courts deter police from acting 1llegally when
the courts have:not dec1ded what. 111ega11ty, in these 1nstances,;
actually means’

Supporters of the exclusionary rule are simply wrong *
when .they say that ‘the rubeaeffectlvely deters illegal conduct.
And they do not help their argument when they assess the rule's -

other effects.: Typlcallyvthey,argue that the rule does not have

any significantly adverse effects on the criminal . Justlce system.

- They claim that it. is 1nfrequently‘1nvoked and even\less frequently

applied. Proponents of the rule often rely upon a 1978 study by

the General Accountlng Office, .which found that evidence.was actually

Fha -
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suppressed atctrial, because of the exclusionary rule, in only 1.3
percent of federal’criminal ceses, But the GAO study was based on .
. data collected over a six-week period. The data base thus was
small -- too small to yield confident conclusions. And indeed
what the GAO did conclude is open to serious question -- it ig
woxth noting'that our U.S. Attorneys list modification of the
exclusionary rule at the top of their prlorltles for change in the
federal criminal justice system.
The most serious difficulty w1th the GAO study is that
it is irrelevant to the issue of the rule s impact at state and .
local levels. . By focusing ‘only on federal criminal cases, the GAO
study neglected the cases in state and particularly local jurisdictions,
where the overwhelmlng majority of cases 1nvolv1ng the exclusionary
‘rule are found. As you know, arrests at the federal level typlcally
are by ‘warrant and follow 1ntens1ve 1nvest1gat10n that often has
the benefit of legal counseling. At the lececal level, the law
enforcementfofflcers -~ the, pollce ---make almost all atrests at-
the scene of a crime without the luxury of legal counsel or a warrant,
- Not surprisingly, the empirical studies of state criminal
systems have shown ‘a much hlgher percentage of successful suppréssion
motions than the GAQ study found in the federal -System. For example,
in a 1971 study of « the Chlcago CerUlt Court, thirty percent of
the defendants charged with gambling, narcotics, or concealed
weapons offenses successfully moved to suppress evidence of their
crimes., I .
'fMore_recently, the National Instltute of Justrce found

"a major impact" of the rule on state Prosecutions in California.




The National Institute study examined all félony arrests in
the nation's most populous state, for the yeats ‘1976 through 1979.
According to the study, more than 4,000 of ali felony cases
declined for péosecution were rejected because of search and
seizure problems. Almost three-quartets of these involved drug
charges. 1In the‘offiées studied, approximately one-third of all
felony drug arrests were declined on Fourth Amendment grouﬁds.“

., The study thus found the most pronounced impact of the
exclusionary rule in narcotics cases. But the study -also revealed
information about the broader effect of the~exc1usionary rule on
society by examining the prior and subsequent arrest histories of
defendants whose cases were dismissed for search and seizuré problems.
"For most defendants, the‘arfestfthat'ended~in're1ease because of
the exclusionary fule was only a single incident inﬂa longer criminal
career. About half of-thosé freed were rearrested during the )
(two-year) follow~up-peniod;~theyAaVerégéd“apéréXimately"thgee
arrests each." These fearreSts "included many drug crimes, but
the majority were for crime against persons or property, or for
other felony offenses;" The National*IhstitUté'study is thus
consistent with other evidence showing tﬁat‘many’drug offenders do
not confine their criminal agtivity‘to‘drugs alone, or even
primarily; their crimes against society are miny and serious.
Successful use of the.exclusionary rule unfortunately facilitates
their reentry into an active life of crime. 3

'This much is then clear., The exclusionary rule does

~ result in_ the releasefof~guiity criminals, 'It'dénigrates the

A

truth-finding process”in crimindl trials;" consimes a tremendous
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kbe abolished or modified,

tule. ' Qur proposal would govern only federalycourts.

-9-

amount of' our scarce judicial and prosecutorial resources;
contrlbutesktq the public perception of inefficient'and ineffective

Justice; and discourages the police from making many searches that

are perfectly valid.

The exclusiopary rule is simply not needed in its Present

£ . . il . ‘ . .
orm Opher mechanlsqs now exists to deter violations of the Fourth

{

Amendment by law enfogpement officers.‘.As Justice Rehnquist observed

~ |
three years ago,’ changes in the law since the Supreme Court's
extention of the exclusionary rule to the states in 1961 have made

" 03 . A
redress more easily available by a defendant whose constitutional

rights have been violated." There now ékists, for example, "a
?

Private cause of action for redress of constitutional violations

b y 3 . 1 < X
y state officials, Fgrthermore, "many states have set up courts

of“clalms or other procedures so that an individual can as a matter
of state law,obtain redress for a wrongful violation of a

constitutional right through the state mechanism,"

. The availability of other means of deterring police
misconduct and the deficiencies of tﬁé exclusionary rule provide

subStantial support for the proposition that- the rule should either

To promote needed’ change as soon  as possible, the
Administration,has at this time proposed only modi

exclusionary rule, - Althbugh the modifications we é;ek would have

a4 positive effect on our criminal justice System, they. are not

revolutionary. We have not proposed abolition of the exclusionary
_The proposed

leglslat%on would eliminate the rule -- and its absurd consequence

=
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of releasing the guilty -- only in those circumstances in which
the rule could not possibly have its intended deterrent effects.
Our‘legislativ5f§16§psal would create a reasonable good
faith exceptionlto the excluslenary rule. Specifically, it would
allow the admission of evidence whenever an officer either obtains
a warrant or conducts a search or seizure without a warrant but.
with a reasonable, good faith belief that he was acting in accordance
with the fourth amendment. ‘ : ;
The term "reasonable" in tvhis formulation :is important.
For contrary to what some supporters of the rule in its present

form have assumed, the test of a good-faith belief would not be

S
R
T,

but rather whether his belief was objectively reasonable. .
This modification would prevent the release of criminals |
when an officer commits at most a technicaleviolatien that he could
not reasonably be expected to have avoided. The effect‘of the
rule oz our criminal justice system - and the public's perception
of that system -- is so substantial that I cannot understand why
any reasonable person would oppose this-modificatlon;e It would
retain the putative deterrent value of the rule -- if any exiets.
-- but would ‘allow a greater number of guilty individuals to 'be
sent where they. clearly belong -=-.to jail ~-- when*no‘deterrent»

value could be served-

’ The approach we are suggesting is already the law in the
Flfth and Eleventh Circuits. It is now time for Congress to make
thlS reasonable modlflcatlon appllcable in all federal courtsfu

Clearly, Congress has the power to act-in this Way. - As the Supreme

s
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Court itself stated: "The Federal Exclusionary Rule is not a command
of the fourth amendment but is a judicially created rule of evidence
which Congress might negate." It is time for Congress at least to
modify this rule and to bring a new degree of reason to the federal
criminal justice system. We have beea handicapped in the fight
against crime for too long by the most stringent form of the
exclusionary rule.

The Attorney General's Task Force on Vlolent Crime --
chaired by former Attorney General Griffin Bell and Governor Jim
Thompson of Illinois -- endorsed the idea of a reasonable, good
faith exception. "If this rule can be established," the Commission
concluded, "it will restore the confidence of the public and of
law enforcement officers in the integrity of criminal proceedings’

and the value of constitutional guarantees.,"

This is a goal I trust all of us here tonight can share.
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