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el Mr. Chairman and Memb f the Committee:
@Bgm’flﬂtm nﬁ gmﬁlw r airman an embers o e Committee A{Z@U"HSHTaQNb

.1 am pleased to appear before the Commlttee today to express

the, views of the Department of Justice on S. 52, The Armed Career

Crlmlnal Act of 1983. The bill prov1des for the feaeral prosecu-~
tion of’ persons who have already been conv1cted of two felony

robberles or burglarles urider state or federal law and who commit

a third such offense while armed with a firearm. If found
STATEMENT . guilty, a defendant so prosecuted ‘would ‘have to be sentenced to ,
Nﬁf fﬁ , imprisonment for at least fifteen years or to life imprisonment. 3
Q% ' , . He could not be given a suspended or concurrent sentence and .
| d t be el l fo g l ' E 2
JAMES KNAPP would no e 1glb e r paxo e. v . | ’ | v ?

DEPUTY ASSISTANT ATTORNEY GENERAL - Initially, let me empha51ze that the Department of Justice

CRIMINAL DIVISION
supports~the_conoept of thls bill just as we supported the thrust

BEFORE of its prédecésSor in" the 97th%Congress, S. 1688, which was:

ST RN

DRSNS

u‘lHE passed by the Senate on September 30, 1982 by a margln of 93 1.

We v1ew thlS blll as a vehlole to allow the federal government to

o

as31st the states 1n dealln with t e ma roble f h rd cor
COMMITTEE ON THE JUDICIARY ' & h 5 JOP p e o & ©

UNITED STATES SEVATE

; rec1d1v1st robbers and burglars ‘who prey on 1nnocent persons 1n \

i

;k,v all parts of thls country Local pollce, prosecutors, and court

i e

| o systems in most, 1nstances would ke able to deal 1thrth s threat.

Ty

Qé
¢ A
. ~In some cases‘there may be a genuine need, however, for federal‘ - i
. s 50 ‘ - a381stance. For example, court congestlon, prlson overcrowdlng, i
. - : @i By
o - o
The Armed Career Crlmlnal\Act of 1983 _ , ﬁ\ 1nadequ ‘te state sentenclng statutes or any number of other i;
r , ¢ " E . i
. : factors may render state prosecutlon and. punlshment of a partlcu- %@
ON o S f’

,Jlar career robber or burglar 1nadequate or 1neffect1ve. ﬁe

) A e e ik

'ant1c1pate that the prov1smons contalned in S. 52 would be used

f
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incipally to help the states in a limited number of cases
Provofpatiy W ARR eSS o Subsection (e) does appear to overcome these constitutional

flecting these types of special situations. We believe‘we .
"° ® YP ? : difficulties by leaving the ultimate decision on whether to seek

share with the sponsors of this legislation an understandlng that | '« )
' a federal 1ndlctment to federal prosecutors. However, the

its enactment is not intended to signal a general ‘intervention by *
‘ ' ‘ . . subsection provides that a case "lodged" in the offlce of a local

the federal government into areas of law enforcement tradition-
o ’ prosecutorye- apparently because it has been presented by the

ally the responsibilit 'of state and local governments. , ‘ s
y b v & local police -~ may be received and considered for federal

Having expressed the Department's general support for the ) R i ]
prosecution only on the request of the local prosecuting author-

goals of this measure, let me now turn to some spe01f10 sugges- ) . X .
ity. It is not clear how the United States Attorney's office

tions we have for improving the leglslatlon. The heart of S. 52 I o ) ]
: would ever officially be made aware of such a case if the state

is section twouwhich sets odt the offense in a new section 2118 ) ) ) .
: x ‘ prosecutor did not request its consideration. If federal

of title 18. We strongly believe,'initially, that subsection L o Lo
s ; o - . . authorities found out about such a case unofficially they could

2118(e) should be deleted. The question of federal intervention N o . ] ' ”
. . . stlll”seek an indictment in spite of what the state prosecutor

into cases where‘our)involvement is not deemed necessary by the Co ) . .
might want, but the assertion of federal power in such a manner

local orosecutor, should be handled. as a statement of Congres-" ) ; . S
) is hardly conducive to good federal-state relations. ' There is

sional intent in a revised sectlon four of the blll . ) . , . ' \
no rational basis for making even the initial determination

- As presently drafted .subsectlon 2118(e) is apparently an ' ) , : ;

; whether the state or the federal government should prosecute:
attempt to overcome the Admlnlstratlon s chlef problem with the ' ‘ N o o

: . turn on whether a state or federal agency investigated and

vers1on of this b111 that was passed in H R. 3963 and S. ]688‘1n . R :
. ‘presented the case. - The Justlflcation for “ny federal involve-

the last Congress. Those bills would have allowed a state or
: , o ment in this area of tradltlonal state respons1b111ty is to aid.

local prosecutor to veto any federal prosecution in his district o
. g the states in certaln unlque cases.. This aid necessitates close

eVen«if the Attorney Geheral haduapproved proseeutiOn. Such a .
o : 7‘ 7 | - coordination and cooperation between state and federal investiga-
restraint on federal prosecutorial discretion and delegation of
]

, , o , 4 : tors and prosecutors which can often best be obtained by
executive responsibility would have raised grave constitutional o ~ L

consultations and decisions on a case-by case basis.l/ |

1

.1/ It should be noted that the FBI would be the federal agency
‘with investigative jurisdiction over the new offense. The
FBI's resources are limited, as are those of local jurisdic-
‘tions. We would emphasize.the FBI jurisdiction would be
exer01sed very selectively. Lnder the new section.

and practical concerns.
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” If verification of this Jurisdictional element is left until | f

"the defendant did not have counsel at the entry of a pridr plea,

ity

We recommend that the proposed.subsection 2118(e) be deleted
and that a new clause be inserted in Section 4 exzpressing
forcefully the intent of Congress that no prosecutions should‘
normally be brought under this prOViSion unless the state or
local prosecutor requests or concurs in federal prosecution.
Since Section 4 is non-jurisdictional in nature, this 1anguage

would be consistent With our previously expressed concerns

)’}
regarding the constitutionality of a iocal veto prOViSion while
at the same time it would minimize the risk of disrupting
important federal-local law enforcement relationships when-

prosecutions are brought under this statute.
We have three other concerns With section 2118 as set out in

"and of most Sign1ficance, we believe that the

the bill. First,

prior felony conVictions which prov1de the federal Jurisdictional | : !

basis should be established prior to the attachment of Jeopardy.
sentencing, a "defect:ve" prior conViction, €. g., one in which

could nullify the entire proseoution because double jeopardy
considerations wouldkprevent retrialho We suggest the‘incluSion
of 1anguage which requ1res the prosecution to notify the court ,

and the defendant, prior to the attachment of Jeopardy, cf the

prior convictions relied upon to establish Jurisdiction and
mandate that the‘defendant contest the,validity of any‘such

o : : PR P SR ‘ g SN O
conviction prior to the'attachment of Jeopardy on the underlying e ‘ .

offense.
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Moreover, section 2118(a) is silent on the question of how
the possession of the firearm, which is also a requirement for

federal jurisdietion, is to be shown. Presumably, it is intended

as an element of the offense which must be proven ‘to the trier of
inasmuch as the section's application iS~intended_to be
limited to firearm-carrying recidivists, but the prior convic-
tions requirement is explicitly not made an element Thus, it
‘appears that a conviction under section 2118(a) would require
proof of possession of a firearm plus proof of all the elements
of fhe state or federal statute that the defendant is charged
witg\having violated. We suggest that,this point be Specifically
confirmed in‘the-legislative_history.Z/

| ~Finally, we think .that the requirement that tne firearm be

bin the actual posseSSion of the robber or burglar Wwho has already

been conVicted twice is too narrow. We believe that the statute

should cover such a recidivist robber or burglar while he or any
other participant in the offense is in possession of or has
readily available to him a firearm or an imitation thereof. Under’
‘the provisions of the bill as drafted, .a recidivist who planned ‘

~and organizedxa parti%ularly life-endangering armed robbery or

burglary involving seyeral persons could remove himself from the

,2/ Since the terms "robbery" and’ "burglary" are not defined in
the proposed statute, we recommend that the legislative

" history also make it clear that the terms are not limited to

" their common law meaning and include state offenses that do
not use the words "robbery" or "burglary," such as a statute
that proscribes criminal entry with different gradations for
the types of structures entered and the act committed
therein. See United States v. Nardello, 393-U.S. 286 (1969)

//
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reach of the new section”simply by having his co;fedepates carry
all the firearms. As the Committee knows, in certain types of
robberies, like bank rdpberies, it is not uncommon for ohe or two
persons to actually hold the weapons while others remove the
money. -Since there is no meaningful difference in their degree
of culpability, all pafﬁicipants who have the two prior convic-
tions would be covered by the hew statute. |

We also suggest that the bill would be strengthened and °
needless problemsavoided if it were amended to include Congres-
sional findings. The proposed gt;tute obviouély relies onuthe
comﬁerce power of Congress, but the eléments of the offenée
igself do not vequiré a sﬁowing that the crime involved inter-
state commerce. However, under the Commerce Clause, Congress has
the power td regulate even purely intrastate activity where thati
activity, combined with like conduct by otherstimilarly situ-

it

ated, aff@qts pommerce among the Staﬁes, See,'e.8., National

League of Cities v. Usery #26 U.S. 633, 840 (1976). Congres-

“sional findings on the effect of armed robbery and burglary on

interstate commerce, like those made with respect to the effect
on commercé of extortionate credit transactions, 18 U.S.C. 891~

896, would\facilita§e'the bill's withstanding'é constitutional

challenge. See Perez v. United Stafes, 402, U.S. 146 (1971). It
is anticipated that the’bill!s heavy mandatory sentenceﬂppovi-
sion, while fully justifi&dfby the nature of the offensé,,will

cause it to undergo detailed judicial scrutiny.

e S R S

[\

b

, ‘ Mr. Chairman, that concludes my prepared testimony and

I‘would be happy to try to answer any questions the committee

may have,

N,
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