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PREFACE

The Civil Litigation Research Project was organized in response
to a Request for Proposals (RFP) from che Federal Justice Research
Program of the United States Department of Justice. The RFP was
issued in August, 1978, and the contract was signed and became
effective in January, 1979. The original contract was for two
years, but was extended through June 11, 1982. Jurdisdiction over
the project passed from the Department of Justice to the Natiomal
Institute of Justice in the fall of 198l.

The Civil Litigation Research Project (CLRP) is based at the
University of Wisconsin Law School, but the research team for this
report included scholars from other institutions and academic
disciplines. At Wisconsin the senior staff included David M. Trubek
from the Law School, and Joel B. Grossman and Herbert M. Kritzer
from the Political Science Department. William L.F. Felstiner, now
at The Rand Corporation, was for most of the contract period
affiliated with the Social Sciznce Research Institute of the
University of Southern California. Austin Sarat is a political
sclentist at Amherst College.

In addition to the senior staff, key staff members included
Richard Miller, who was project manmager and director of the
screening survey; Jill Anderson, who was codirector of the study of
alternative dispute processing institutions; and Lynne Williams,

Kristin Bumiller, Laura Guy, Elizabeth McNichol, Jeffrey Marquardt,
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Stephen McDougal, Judith Hansen, George Brown, Dan Krymkowski, Rick
Schroeder, Betsy Ginsberg, Rob Sikorski, Mary Pfister, and Jeanette
Holz.

Scholars associated with the project in more limited roles and
for briefer time periods included Marc Galanter, Neil Komesar and
Stewart Macaulay from the University of Wisconsin Law School, Steven
Fenrod and Dan Coates from the University of Wisconsin Psychology
Department, Frank Gollop (now at Boston College) from the University
of Wisconsin Economics Department, Earl Johnson Jr., from the
University of Southern California, and Terence Dungworth from Public
Sector Research, Inc.

We are also indepted to Daniel Meador and Maurice Rosenberg who
were, in turn, Assistant Attorneys General in the Office for
Improvements in the Administration of Justice (O0IAJ). The project
was begun, and continued for most of its tenure, under their
stewardship. Within OIAJ, Harry Scarr, Charles Wellford, and Mae
Kuykendall served as project monitors. Their advice and counsel on
matters both bureaucratic and academic were always helpful to us,
and their strong support of our efforts is much appreciated. Cheryl
Martorana served in the same capacity when the contract was
trensferred to the National Institute of Justice. Her tolerant good
spirits and sage advice have helped make this final report a reality.

Most of our survey work was carried out by Mathematica Policy
Research (MPR) of Princeton, New Jersey. Lois Blanchard, Joey Cerf,
Paul Planchon and, at an earlier stage, John Hall, were central to

the success of our efforts. Ken Kehrer, an MPR vice president and
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director of the survey division, was a strong supporter throughout
the CLRP-MPR connection.

Throughout the project, our efforts were divided between
theoretical and empirical tasks. The theoretical efforts centered
around dispute decision making and drew upon work in a variety of
disciplines, including economics, political science, sociology and
psychology. Most of this work was done in the early months of the
project and much of it was published in the special issue on dispute

processing of the Law & Society Review (Vol. 15, Nos. 3-4,

1980-81). Issues addressed by this theoretical work included lawyer
effort, household investmant decisions, dispute emergence and
transformation.

The empirical efforts of the project were directed toward three
goals: the development of a large data archive on dispute
processing and litigation to be made available Tor widespread
scholarly use; the collection of data bearing especially on the
costs of civil litigation; and the analysis of as much of these data
as time and funds permitted. |

The data base includes infommation from the court records of
1,659 cases in state and federal courts; information from the
institutional records of cases sampled from variocus alternative
dispute processing institutions; a screening survey of households;
and surveys of lawyers, litigants, organizations and disputants
identified by the screening survey. All survey instruments were
developed by CLRP staff. Primary responsibility for fielding the

surveys (except for the organizational screening survey) was

subcontracted to MFR.
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Volume I of this final report describes the collection and
archiving of the data base, and the overall theoretical perspectives
utilized in its design, collection, and analysis. Volume II
contains the core of the analysis undertaken so far. It includes
descriptive statistics on the lawyers in our data base and their
cases, the construction and empirical analysis of & model explaining
the time investment of lawyers (the major costs of litigation), and
an assessment of the costs of civil litigation compared with its
benefits. Volume III contains the papers that resulted from the
early theoretical work of the project (including those published in

the Law & Society Review), and a number of subsidiary empirical

analyses undertaken during the contract period. Some of these, such
as our studies of court delay and the pace of litigation, utilized
institutional records data almost exclusively. Others relied
primarily on the screening survey. In addition to these three
volumes, we have prepared an Appendix of Data Collection Instruments
(questionnaires, coding fomms) for those who wish to have the

original instruments used in creating the data base.
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Chapter 1
BACKGROUND AND MOTIVATION FOR THE STUDY

In 1977, Attorney General Griffin Bell created the Office for
Improvements in the Administration of Justice (0IAJ), to be
responsible for developing programs and projects to bring about

improvements in our civil and criminal justice systems.‘l

Under

the sponsorship of 0IAJ, two million dollars was allocated on an
annual basis, through the Federal Justice Research Program, for

Justice system research. The Civil Litigation Research Project

(CLRP) was funded as part of that effort. Its mission was to

generate basic data on the justice system, and data to inform policy

relevant research.

Need for Civil Justice Planning Data

b
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The civil justice system has been subject to criticism from many
guarters as ipmaccessible, costly, and inefficient. As this
criticism has mounted, ideas for reform have proliferated. By and
large, however, thése ideas have not addressed the system as a whole
but, rather focused on the immediate or immediately visible
problems. Yet a rational reform effort must deal with the system as
a whole. It must take account of the needs of citizens as well as
the efficient administration of the courts. It must be based on a '
hard look beyond and behind complaints, as important as they are, at
the law explosion and the growth of a litigious society (sse, for
example, Rifkind, 1976; Manning, 1977). These requirements can only

be met if there is available for analysis a large and systematically
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gathered body of data about civil justice. At the time this CLRP
study was initiated, data that were available had teen gathered for
limited, largely administrative, purposes. They were not adequate
to shed much light on such salient issues as the causes of delay,
the costs of existing and alternative approaches to civil disputes,
and the use and non-use of courcts for specific problems or by
specific groups. This project was designed to collect adequate data
to be able to addrecs such questions within the context of a single,
theoretically coherent research strategy.

Our primary purpose was to contribute to an enhanced
understanding of the role courts play in processing civil disputes.
But courts cannot be studied in isclation, because litigation is
merely one of many technigues available to process the conflicts
arising in society that are governed by law. Our project,
therefore, examined litigation in context, by exploring a range of
available dispute processing alternatives, determining the
conditiens under which courts are used (or not used) to process and
settle civil conflict, examining the use of other approaches to
dispute processing, and explaining current dispute patterns. We
collected survey data on a representative sample of civil disputes,
including but not limited to cases in federal and state courts. The
data collected on this sample--and other supplemental data--provide
information that help us understand how and why courts and
alternative dispute processing institutions and facilities are
used. The surveys also indicate some of the costs to disputants and

to institutions of processing various types of dispute.
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One of the original motivations for this study was concern about
the perceived high and steeply rising costs of civil litigation,
both to litigants and to the judicial system (Rosenberg, 1972).
Policymakers and others have expressed concern that this cost
escalation unduly limits, or inefficiently rations, access to the
courts and leaves many citizens without adequate fora for resolution
of their problems and protection of their rights. Many refomm
proposals have been designed to reduce the costs and delays of civil
litigation, or to provide alternative dispute processing mechanisms
that would provide effective solutions at lower cost.2 However,
it is hard to determine the effect of increasing costs on
disputants, and thus the effect of particular reform proposals,
because we do not adequately understénd existing demand for the
dispute resolution services of courts and other institutions. What
does it cost to pursue a case in court, or in arbitration? What
determines the willingness of individuals and organizations to spend
money on lawyers, arbitration, litigation? How are decisions to
invest in such services made? Without such information, it is
impossible to answer many of the questions that concern policymakers.

The "market" for dispute processing services is complex, and the
units in which such services are provided hard to identify. Tne
product is often a mix of private (lawyers) and public (court)
services. As in the case of medical services, the suppliers of
legal services may have a significant impact on the structure of the
demand. The existence of a range of fimancing mechanisms, including

retainers, contingent fees, prepaid legal services plans und legal

services organizations further complicates the picture.
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Our data base provides information about the accessibility,
efficiency aﬁd cost of dispute processing services in American
society. The design of our project and its data gathering efforts
were directed to the production of a data base useful for both
theoretical and policy purposes. Our theoretical and measurement
efforts reflect our interest in finding a coherent and interpretable
way to talk about civil justice issues. Our first analysis efforts
(reported in Volume II) concentrate on the impact of alternative fee
arrangements on the cost of legal services. Thus, they involve only
one part of the data base we have created, and reflect theoretical
concerns specific to “hat analysis. The theoretical framework that
guided ocur entire approach, however, was much broader. Although
some of it has, as we shall make clear, been modified in the course
of our data gathering and analysis efforts, it is useful to begin
our discussion by presenting the guiding theory and framework as a

whole.

The Need for Theory: Courts in Context

Court reform is of perennial concern to the legal profession,
but it captures only occe ionally the attention of a wider public.
We live in such a time. The much debated "litigation explosion" and
the so-called "crisis in the courts" have renewed debate on the role
of courts in our sorciety. Federal and state governments confront a
wide variety of proposals for reform. Much of this attention
focuses on deficiencies in the administration of civil justice.

There are continuities between today's civil reform agenda and

those of the past, but there has been a shift of emphasis. Prior to
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the 1970s, civil justice reformers emphasized "internal"

improvement--the search for better courts (Rosenberg, 1972).

Important refoms such as simpiified procedures, use of pretrial
conferences, discovery, and better techniques for caseload
management, were introduced. 1In many instances these helped courts
deal more effectively with their traditional civil business.

As useful as they were, however, these efforts at internal
improvement had limitations. First, the "better courts" approach
was based on premises increasingly in doubt: that the Jjudicial
business of the present would, and should, continue in the future;
that litigation rates and patterns would remain relatively stable;
and, thus, that the courts were able to handle most or all of this
business quite adequately. Moreover, the "better courts" reforms
were ad hoc and piecemeal in character. With a few notable
exceptions, civil justice reform was not preceded by careful
empirical inquiry, nor subjected to rigorous evaluation. Rarely
were the reform efforts linked to an overall strategy for
improvement of civil justice administration. Relatively little
attention was given to the basic social forces that generated demand
for court services, or to the relation between the dispute
processing role of courts and the performance--or potential--of

other institutions in our society that perform similar functions.
The 1970s brought recognition that civil Justice reformers were

facing more substantial problems than had been perceived in the

past. Scholars began to point to trends with potentially harmful

consequences for the civil justice system, such as rising litigation
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rates and costs, and increasing public dissatisfaction with the
courts. Paradoxically, Americans seemed to be litigating more,
payirg more for the privilege, and enjoying it less (see Ehrlich,
1976; Tribe, 1978).

While some of this literature seems to have overstated the
extent of the "crisis" (Galanter, 1983), it served to identify
issues obscured by the "better courts" approach and led scholars to
advocate new approaches and more inclusive reform strategies. They
urged a more sytematic approach to court reform and encouraged
planners to canvas alternative techniques for managing legal
disputes. They began to recognize that "better" courts are not
enough; it may also be necessary to change the basic business of the
courts by reducing the need for judicial involvement in some
disputes and by the diversion of some disputes to alternative
institutions (see Danzig, 1973; Nader and Singer, 1976). Attention
turned to the potential of arbitration and mediation as alternatives
to judicial dispute processing. New institutions to handle small
complaints on a mass basis were proposed. Experiments with
diversion schemes like the Neighborhood Justice Centers were
undertaken. More systematic methods for designing and evaluating
reforms were developed.

The 1976 Pound Conference, held in Minneapolis, Minnesota, on
"The Causes of Popular Dissatisfaction with the Administration of
Justice" signalled a new era of civil justice reform. Setting the
tone for the Conference, Chief Justice Warren Burger stressed the

need to develop "new machinery for resolving disputes" and the need
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for systematic planning for civil justice (Burger, 1976). Other
speakers followed the Chief Justice's lead. According to Prxfessor
Frank Sander (Sander, 1976), "We are increasingly making greater and
greater demands on the courts to resolve disputes that used to be
handled by other institutions of society." Noting that the courts
alone cannot respond to such accelerating demands, Sander concluded
that it had become "Yessential to examine othzr alternatives."

This new way of thinking about civil justice looks at courts in
context, and defines civil justice in functional terms. Substantial
emphasis is placed on the role of courts in the management of
conflict, and courts are seen as part of a network of institutions
and processes through which some of society's individual and
collective conflicts are defined and processed. Court work is
evaluated in temms of its contribution to the efficient resolution
of disputes. Reform proposals are framed with a view to improving
dispute processing, whether through the courts or alternative
institutions. The "courts in context" perspective thus leads
naturally to the search for alterpatives to litigation.

The search for such alternatives is potentially very broad. It
encompasses experiments that retain most of the elements of the
standard judicial approaches to dispute processing as well as
efforts to restructure radically the machinery of dispute
resolution. It includes minor modification in the way courts
conduct their business, as well as experimentation with new
institutions and new techniques to resolve disputes. And it

includes changes in the social relations that generate conflict.
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Contrast, for example, the interest in court-annexed arbitration
with proposals for wider use of mediation (see Johnson, et al.,
1977). There have been numerous experiments with mandatory
arbitration of cases brought to civil courts. These plans vary
considerably, but all retain crucial features of the Judicial
approach to dispute processing. Disputes enter the system only
after they have been defined as legal claims and lawyers brought in
to represent the parties. Issues of fact and law are defined and
argued. Reliance is placed on the adversary process. A neutral
arbiter is given the power to make a final resolution of the issues
which is often effectively binding on participants. Most mediation
experiments, in contrast, dgwnplay the role of lawyers, make no
effort to restate the issues in legal terms, and rely on consensual
agreement between disputants. Both are nalternatives to
litigation," but of a very different order.

Although we can dzscribe the emergence of a "courts in context"
approach to civil justice, it is premature to say that this approach
has crystallized into a coherent gtrategy for reform. It may indeed
be inappropriate to use the word "strategy" at all (Sarat, 1981).

In the first place, civil justice reform is hardly an organized or
centralized effort in the United States. In the second place,
although the courts in context approach has generated a search for
alternatives to litigation, and led to proposals for a variety of
experimen’;, the approach is too new, the search too broad, and the

experiments too problematic, to label it as a cohesive full-blown

strategy of reform.
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Is there reason to believe that we will begin to look at civil
Justice in a more systematic fashion, and that a more coordinated
national approach to civil justice administration will emerge? A
case could certainly be made for a more coherent strategy and a
national approach, in which the courts in context approach would
play an important role. Resources for the administration of civil
Justice are limited, and it is unlikely that vast new sums will
become available in the 1980s. This fact points to the need for
more efficient use of available resources, including the scarce
resource of Judicial time. This would suggest that we must take a
hard look at the sorts of things courts can do, and to consider
diversion efforts where other institutions are more appropriate.
Moreover, there is no reason to think that these problems are best
approached exclusively on a state-by-state basis, with no effort at
national coordination. In the first place, while we have 50
separate state court systems which handle almost all our civil
Justice business, these courts increasingly are called on to apply
federal law, so that civil justice administration is a federal as
well as state concern. In the second place, all the states face
common problems, and could benefit from a more centralized source of
researcli, development and infommation, including the benefits of
research on the viability of "alternatives" to litigation. While
these argumenits for a national effort in civil Justice remain
strong, little has been done to move toward more systematic and
coordinated civil justice planning. There is no governmental

institution at the national level that is concerned with civil
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Justice matters, and the federal government has not shown much
interest in creating any. CLRP was conceived by people for whom a
national civil justice policy seemed to be an important goal, but
the interest in such ideas has waned. What has continued, however.
is the research agenda that the initial interest in civil justice
planning brought into being, and as the results of this research

become better known perhaps interest in these matters will reappear.

Prior Empirical Studies

Although interdisciplinary research on civil justice began over
fifty years ago, there has been relatively little of it. What has
been done focuses either on the courts or on the "context," but
rarely on the links between the judiciary and other dispute
processing institutions. Studies have been limited to specific
courts or policy problems, employed existing statistical series
compiled largely for administrative purposes, or based on relatively
small-scale and narrow empirical inquires.

The earliest efforts focused on the operation of the courts and
the effectiveness of various procedural reforms. This research--
which has produced the most substantial body of work so far--began
in the 1920s with the Johns Hopkins study of divorce courts.
Research on civil courts initiated by Charles E. Clark and his
colleagues at Yale in the 1930s provided important information cn
the types of cases that were being brought to the courts, the
relative frequency of trials versus settlement, and the use of

Jjuries (Clark and Corstet, 1938). The Chicago Jury project provided
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further insights into the operation of civil courts (Kalven and
Zeisel, 1966). Finzlly, the Columbia Project for Effective Justice
conducted a series of studies, focusing on the effectiveness of such
brocedural refoms as the pretrial conference and compulsory
arbitration (Rosenberg, 1964).

Civil justice research concerned as much with "context" as with
the courts is more recent. The approach involves investigating the
underlying problems and disputes that generate litigation,
attempting to understand the forces that lead disputants to choose
settlement or arbitration rather than litigation, and mapping the
unresolved disputes and unsolved problems that may require
attention. Studies of "context" include both research on legal
needs and legal problem incidence, and a related area which has been
called "disputes processing research."

The former was originally stimulated by the concern that the
legal needs of the poor in America were not being met (Carlin, et
al., 1966), and produced studies which tried to measure the
incidence of certain civil "legal" problems, and to determine
whether individuals used or did not use lawyers to deal with these
problems. Although this approach focused initially on the poor
(Levine and Preston, 1970), however, later work expanded the scope
of inquiry to the population at large, culminating in the American |
Bar Foundation's survey of The Legal Needs of the Public (Curran,

1977). Using a national probability sample of individuals, this
project examined "legal problem" incidence and lawyer use. It

contributed much to our understanding of problem incidence and




I-16 I1-17

dispute definition, and offered some insight into the reasons why detailed analyses conducted using the data we have collected. To a
?

i it was initiated degree, the conclusions in Volume II qualify the general discussion

lawyers are or are not used. However, since
that follows.
principally to orient the design of new legal services delivery
" ]
systems, the survey's findings are of limited utility for more If one were to go back to Roscoe Pound's famous speech on the
| justi h or planning. Many focus on one Causes of Popular Dissatisfaction with the Administration of

general civil justice research o . A

tum of th ulation; most are limited to Justice, one would find an argument about the way in which the costs
problem or one stratum o e pop H

Yy litigation inhibit access to JUStiCE. Pound argued, at the turn
i i . They do not tell us much o]

exploring the propens:.ty to use lawyers | f . |

about the relative use of courts and other institutions to resolve “ of the century, that the high costs of going to court had the

t, 1980-81). And they ignore undesired effect of turning the courts into service organizations
disputes (see Miller and Sarat, -81).

for the rich.
approaches to dispute processing that are not dependent on the use
A recent national survey of the American public found that 39%
f an attorney.
0 h takes the dispute as its principal of those interviewed believe the expense of taking a civil case to
Dispute processing research takes the ; |

unit of analysis. Since disputes are the basic events from which court represents a major national problem. It found also that

tudy of the dispute focuses on the ! comparable numbers of judges and lawyers believe that the co-ts of
civil litigation emerges, stu &
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individuals and organizations involved in a conflict. While dispute White, 1978). The Court of Appeals for the Second Circuit, as well
n

% : .
processing research provides fundamental theoretical insignts, and as the American Bar Association, have each sponsored a special
i le in the emergence of the courts in context - ‘ commission to study the costs of civil litigation. Other similar
has played a major role in .
" 1d has b imarily theoretical, or efforts have been carried out at the state level as well as by other
approach, work in this fie as been pr ’ .
: ok 3 courts and civie gr .
based on very limited empirical samples, or derived fium statistics 1vic groups
. . Despite the consensus on the nature of the cost problem, the
collected for very different purposes. L
available body of systematic knowledge on the costs of civil
The Role of Costs litigation is meager. Few empirical studies have been designed to
Concerns for the costs of civil litigation are traditional and . determine the nature of the costs of civil litigation, to compare

recurring. In this section we set forth some general aspects of the the costs of litigation with other techniques for resolving
"cost" issue: in Volume II we report some more specific and disputes, or to assess whether the costs of civil litigation are
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indeed a barrier to access to civil justice. Most of the popular
and jurisprudential discussion of costs focuses on the
distributional effect of various cost allocation devices; but here
again there is little in the way of empirical research (see
Rosenberg, 1980-81).

To talk about the costs of civil litigation, one must first
confront a rather substantial conceptual barrier. What does it mean
to talk about costs? In all the literature on civil litigation
there has been only one systematic attempt to identify the
components of costs. In a recent paper, Earl Johnson, Jr.
identifies three categories of costs--economic, social-
psychological, and political--and four types of cost absorbers--
disputants (litigants), lawyers, the courts themselves and an
unspecified, and perhaps unspecifiable, group of secondary cost
absorbers including society at large. Johnson's classification
scheme yields a 15-cell table with one cell corresponding to each
type of cost and each cost absorber.

Insofar as litigants are concerned, the major economic cost is
the expense of retaining an attorney. This, indeed, is the most
clearly recognized and most frequently commented upon aspect of the
civil litigation process. Other economic costs included court fees,
such as those required by most courts in orxder to file pleadings,
obtain service of process, and the like. These also include
opportunity costs, such as the income lost because of the time

litigants must devote to the preparation and trial of a case.
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Johnson identifies an additional cost which he calls
"resentment." Resentment is any reduction in the litigant's income
attributable to an antagonism generated by the lawsuit. This kind
of cost is likely to become a significant factor in situations where
the litigants are involved in a continuing contractual or business
relationship. Thus, a franchise dealer may win a $100,000 lawsuit
against General Motors yet later incur losses in the millions
because of termination of this franchise or, more likely, because of
less favored treatment from General Motors in prices or delivery
schedules.

Johnson argues that, in addition to economic costs, the civil
litigation process exacts a variety of social-psychological costs
from litigants. Among these costs, he argues, are the anxieties of
the process, anxieties that may be generated by having to testify in
public, antagonisms generated from the other litigant or litigants,
and diminution of social esteem which may occur if the litigant is
perceived as a trouble maker. Litigants may also suffer political
costs, for example, decreased influence due to economic losses
sustained as a result of civil litigation. On the whole, Johrson's
category of political costs seems rather remotely related to the
civil litigation process.

As one moves from the litigants to the lawyers, Johnson argues
that lawyers representing clients in civil cases engender a variety
of variable and fixed economic costs. Variable costs include
secretarial and investigative resources; fixed costs include rent,

utilities, etc. Other economic costs to attornmeys may arise from
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the hostility they engender for representing a particular client or
a particular cause. Such hostility may reduce future income because
of the loss of present or potential clients.

Among the social-psychological costs of civil litigation for
attorneys, Johnson includes reduced professional self-respect
deriving from the nature of the subject matter or technical
simplicity of the advocacy action. Where the case is boring,
routine, simple or not challenging--in other words, where it
represents an underutilization of the lawyer's knowledge and
skill--he or she presumably will suffer psychological costs and
perhaps social costs as well. This is especially likely if a
substantial portion of time has to be devoted to such matters.
Involvement in an unpopular case may also risk the cost of reduced
sccial status.

Johnson argues that the costs of civil litigation should also be
viewed from the perspective of the courts themselves. Courts may
incur the same kind of costs as incurred by their users. The
economic costs to courts are, in reality, costs to taxpayers.
However, individuals within these institutions quite properly tend
to behave as if the resources expended were their own. Among the
significant economic costs of civil litigation from the perspective
of courts one might include the judges' compensation ard the
compensation of auxiliary personnel. These costs are best
understood as a proportionate share of the time which either the

Judge or other court personnel invest in a civil case. Yet, even

this kind of an accounting may not be fully satisfactory. Assuming
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a court h7s unused capacity available, a specific lawsuit may not
increase the taxpayer's investment in the judge's salary or in the
costs of maintaining the courts. Having already "purchased" 3C
hours a week of a judge's time, more cases can be assigned to that
Judge without adding to the taxpayers' costs or the costs of court
until those 30 hours are fully occupied. In the same way, a
proportionate share of other variable costs (such as telephiones,
supplies, and the like) can also be assigned as the costs of civil
litigation. There is, in addition, a variety of opportunity costs
incurred by those (most significantly jurors) participating in the
adjudication process. Taken away from their regular occupations and
ordinary pursuits, these private citirens frequently are deprived of
income they would be earning if not on jury service.

A recent study by James Parkison and Stephen Buckles (1978)
attempts to determine empirically the economic costs of civil
litigation in one court system. As the first step in their analysis
they calculated the total cost of court services within each circuit
in the state of Missouri. The results of a study of kow judges and
nonjudicial personnel spend their time were then used to allocate
the cost of specific court resources to the various functions of
each court. The next step was to use the estimates of time spent on
particular types of cases as the basis of assigning costs to those
cases. The final step was to develop estimates of the aversje cost
of disposing of particular types of cases in particular types of
courts. According to their results, cost differences among cases of

different types arise when different methods and different amounts
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of resources are used to dispose of cases and even within particular
categories of cases, they found cases settled before trial to cost
less than cases settled after a trial.

In addition to cost differentials by case type, there were also
important cost differentials among courts. Among the factors which
Parkinson and Buckles speculate may be important in explaining costs
per court are the number of judges assigned to the court, the
geographical jurisdiction of the court, the particular combinations
of judicial and nonjudicial personnel employed, how rules of
procedure are applied, and whether a court employs its resources
efficiently.

Johnson also identifies a set of secondary cost absorbers. In
any particular lawsuit, for example, there may be unnamed parties or
interests injured by changes in the interpretation or enforcement of
a rule. Johnson argues that taxpayers frequently must bear the
costs of civil cases that result in increased tax-paid benefifs to
particular litigants (e.g., legal services for tie poor, or more
humane conditions for prisoners). Taxpayers also bear a substantial
portion of the legal costs of business litigation, since these costs
are deductible business expenses. Most of the economic costs to
courts are in fact costs to the taxpayer rather than custs to
individual officials occupying judicial positions. Salaries for
Jjudges and judicial personnel, for example, are paid primarily out
of general tax fevenues. Tnus, in the long run the taxpayer is the
real cost bearer of whatever economic burdens a given civil case

imposes on the ccurts.
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The impact of costs on civil litigation or dispute processing
can be understood in at least two ways: (a) in terms of their
effect on the overall level of civil litigation entering a court
system; and (b) in temms of their distributional consequences, that
is, the way in which the costs of various dispute processing
strategies affect the capacity of particular segments of the
population to use the civil courts.

With respect to the overall incidence of litigation, the
economics of supply and demand suggest that incidence will vary
inversely with costs. Althouth there is, as in other areas of
research on the cost of civil litigation, little empirical work on
which to draw, it is reasonable to assume that this relationship is
not a simple one, but affected by many factors: the costs of other
means of setting disputes, the supply of court services in relation
to the demand at prevailing costs, and the extent to which the
prevailing costs exceed or fall short of the worth of the kinds of
disputes generally translated into civil litigation.

William Landes ().971) suggests that litigation costs not only
influence the incidence of civil cases that enter the system, but
also the way in which they are processed. His argument is simple:
the more costly civil proceedings, the more likely lawsuits are to
be terminated through some kind of party initiated settlement. As
the costs of civil proceedings increase, the value of damages that
might be obtained through a trial falls, lowering both the amount a
defendant is likely to offer and the amount the plaintiff is likely

to accept. Complex discovery rules and extended discovery 1
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procedures are critical factors contributing to the cost of civil
proceedings. Landes's argument suggests that the effect of cost on
litigation is more than an entry level phenomencn.

With respect to the effect of costs on the distribution of
litigation and litigants, there is a substantial body of literature
about the biasing impact of costs on access to justice (Cappelletti
and Garth, 1978-79). It is generally argued that the high costs of
civil litigation discourage the poor and perhaps middle income
groups from using the courts. Furthermore, as the costs of

litigation increase one would expect that the average size of claims

= Cbﬁj

which enter a court system would also increase. To the extent that
there is some overlap or relationship between the size of civil
cases and their complexity, then as costs increase the complexity of
the cases which courts must deal with also should increase. As
Lawrence Friedman (1967: 786) argues, "the cost of using the
Judicial process . . . is so high that it acts as a significant
barrier against litigation that does not measure its outcome in the
thousands of dollars." But, since the cost of litigation is more
than monetary, and the nonmonetary costs vary across users, the
rationing effect of cost may cress economic lines.

One of the major trends in litigation in this century, for (
example, is the decline in commercial litigation. Although major ’
commercial and industrial interests can usually afford to litigate, }
they seem to avoid it as much as they can. As noted, litigation is o ;
expensive in more than the dollars spent on lawyers, witness fees or

court costs. It is expensive in business goodwill and in its
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disruptive effect on ongoing business relationships. These
undesirable byproducts contribute to the decline in commercial
litigation even for those who are not deterred by simple dollar
costs. Thus, although the tremendous expansion of business activity
in this century could have led to an appetite for litigation far
beyond the capacities of courts, the rising price of going to court
has prevented this from happening.

Another way of understanding the rationing effect of cost is
proposed by Marc Galanter. Galanter (1974) argues that the costs of
civil litigation act to discourage individuals of all social classes
from using courts. The level of resources and expertise needed to
use the courts acts, Galanter contends, to promote litigation as a
form of organizational behavior. Organizations, by employing
counsel on a retainer basis and by using courts on a high-~volume
basis, seek to minimize the costs of any individual transaction.

The high costs of litigation thus shape the configuration of parties
in civil lawsuits. One can refine the propositions derived from
Friedman's argument about the decline of commercial litigation to
fit Galanter's argument. The real impact of costs may be to direct
the attention of commercial institutions toward the use of courts to
collect consumer debts, while at the same time directing them
towards a greater interest in alternative mechanisms to regulate '
their relationships with other commercial entities (Wanner, 1974,
1975).
The biasing effect of costs in civil litigation has frequently

been cited as one of the major reasons for providing alternatives to
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the traditional means of financing legal services. Such
alternatives mitigate the cost factor. Jerome Carlin, for example,
has argued that legal services for the poor result in a higher level
of litigation initiated by the poor (Carlin and Howard, 1965). The
same interest in cost reduction as an avenue toward increased access
may be assumed to underlie the recent growth of interest in prepaid
legal services. Such services, it is sald, will reduce the costs of
lawyers and therefore allow individuals not otherwise able to gain
access to justice to do so. There is, however, no evidence about
the actual affects of plans which subsidize the cost of legal
services.

Because legal rules do not change automatically--they must be
challenged in the courts--subsidizing legal services is often linked
with efforts to bring about legal and, therefore, social change (by +
reducing the costs of such change). The other side of that coin is
also important. The price device has a conservatizing effect on
legal change. Many judge-made or statutory rules are never brought
before courts for interpretations or review. It may be the cost of
litigation that helps shield such rules from challenge. Litigation
costs may also have a stabilizing effect on social relationships.
To the extent that lowering cost produces more litigation, more
widely distributed throughout the population, then lowering legal
cnsts may only further erode systems of private, informal social
control (Cavanagh and Sarat, 1980). The costs of using courts in
the American legal system contribute to the development of what

Lawrence Friedman has called "networks of reciprocal immunities"
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(Friedman, 1967). As an example Friedman cites the relationship
between landlords and tenants, often spelled out fomally in a
lease. Minor infractions of duty on either side may amount to
breaches of the lease, but both parties are protected by the
costs--in money and disruption--of claiming their rights; thus, the
tenant can play his radio late at night or perhaps even stop paying
rent a month before his lease expires without risking a lawsuit, and
the landlord may delay small repairs without losing a tenant or
suffering a lawsuit. This network of reciprocal immunities, which
Friedman argues is beneficial to both parties, might be threatened
if the costs of access to the legal system ceased to be a major
factor.

To summarize: there is widespread agreement that litigation
costs (1) have an important impact on the overall level of
litigation and on the Processing of civil cases; (2) act as a
barrier to particular kinds of litigation or particular classes of
potential litigants; (3) are, therefore, an essential access to
Justice issue, and (4) could be reduced in such a way as to provide
broader more equitable access without substantially overburdening
the court system. At the same time there is also in the literature
on civil litigation some suggestion that the cost device is useful
in filtering out frivolous litigation. Reference to the English ’
practice of assessing costs to the losing party is appropriate.

Cost Is clearly a major component of the civil justice process, and

cost allocation devices are important mechanisms for controlling

that process.
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It does not make sense, however, to address the costs of civil
litigation without comparing them with the costs of other,
comparable, dispute resolution processes. It is necessary to
analyze the business of courts and their procedures in relation to
the full range of legal problems that occur in society and to the
contribution of nonjudicial institutions to the resolution of such
problems. There is little in the way of empirical research that e
illuminates these concerns.3 Yet the joining of a concern for
costs with a concern for courts and their alternatives seems to us
at the center of theoretical and policy interest in civil justice. | i
We have tried to think about the civil justice system in a way that
brings those concerns together and makes possible systematic

.
empirical research to shed policy light upon them. Y
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Chapter 2
THEORETICAL FRAMEWORK

The primary purpose of this CLRP study was to assemble a data
base on the costs of litigation and alternatives to litigation that
could be used by scholars and policymakers to better understand the
civil justice system. This goal had an important influence on the
research design decisions made in the first phase of the project.

Our initial design had thiee major elements. First, we chose as
our dependent variables (that is, the variables to be explained)
decisions made by the actors in the process--principally the
disputants (whether individuals, organizations, or governmental
entities in disputes) and their attorneys. Second, we employed a
behavioral approach to generate hypotheses about the reasons
different disputants make different types of dispute decisions,
using independent variables that included legal, institutional,
economic, social, and psychological factors. Third, we gathered
data on several thousand disputes from varied sources. Our dispute
sample is drawn from court cases, from disputes taken to alternative
institutions and facilities such as private arbitration and
administrative agencies, and from "bilateral disputes"-~those where
no court, arbitrator, or other third party was involved.

Because of our concern for the system as a whole, our starting
point of analysis must be the baseline social eQents that lead to
disputes, however settled. This led us to include all disputes in
our sample, regardless of whether they were brought to a third party
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or not, whether they were taken to a court, or whether they were
settled early in the process or went through all available stages up
to, and including, trial in the highest available civil court.
Because we focused on the decisions of actors in disputes, we were
able to ask the same questions across the whole sample of
disputants. Because we drew our sample from different institutions,
and included in it disputes of varying types and disputes which have
been through varying settings, we were able to correlate forum
choice, stages, and resource investment decisions with party
characteristics, dispute types, lawyer roles, and other variables we
think explain dispute decisions. And because our questions were
generated through a comprehensive behavioral model, we made it

possible to explain the various responses and choices we observed. i W

Defining a Dispute

Disputes are the events that ultimately generate litigation. , -
But only a small percentage of all disputes actually reach the ,ék
courts. In many cases, the rejection of a claim is the end of the { .g
transaction; the disappointed claimant decides to "lump it," and
absorbs the alleged loss. In other instances the parties reach a
settlement through bilateral negotiations. A third set of disputes
is resolved by the intervention of nonjudicial third parties. "
Arbitration is a well-known example. Finally, some disputes
actually lead to litigation, i.e., to the filing of a lawsuit. Even w
within this group, there is great variation in the extent to which .

courts are actually involved in the processing of those disputes

¢
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brought to them. In many cases, little occurs in court, at least
after the filing of the complaint. Only a very small percentage of
all cases filed actually reach the stage of a full civil trial.

These facts are what lie behind the pyramid metaphor of civil
Justice. The question is--How can we observe these variations in
behavior and begin to explain them? The first thing needed is to
find a common unit for study. For us, this is the "civil legal
dispute."” A dispute is a social relationship created by three
conditions: an individual has a grievance, makes a claim, and the
claim is rejected. A grievance is a belief in entitlement or right
to a resource that someone else could grant or deny. A claim is a
demand or request for the resource in question made to a persun or
organization with the ability to accept or deny the claim. Since
our interest is in civil legal disputes, we restrict our inquiry to
claims involving resources that civil courts can grant or deny (or
that one party believes or alleges a civil court could grant or
deny).

The first reaction to a claim can be acceptance, rejection, or a
compromise offer. Immediate acceptance followed by collection means
no dispute. However, trouble in collecting an ostensibly accepted
claim creates a dispute. Rejection of a claim establishes a dispute
relationship unambiguously by defining conflicting claims to the
same resource. A compromise offer ié a partial rejection of the

claim, initiating negotiation and so a dispute.
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Theories of Dispute Processing

Although the range of disputing is as broad as the range of
social behavior and social interaction, our definition of disputes
helps to bound and limit the subject. It excludes, for example,
disputes between nations or conflicts which are sufficiently diffuse
so that no identifiable opposing party can be said to exist. We
recognize that these are artificial exclusions, but they are
necessary in a research project whose originating focus is the civil
court system of a single nation. Moreover, we recognize that our
definition portrays a type of concreteness in the activities of
disputing that fails to capture important elements in the generation
of social conflict. For example, people may experience an injurious
event and externalize blame for that event without knowing, at least
in the first instance, who (or what) was responsible. Without a
relatively specific source there can be no object registering a
claim and therefore no dispute in our sense. However, if the
injured person voices the grievance, he or she might find that
someone could come forward with information which clarified the
specific source of the injury. Because such a generalized voicing
of grievances cannot be framed as a demand for remedy, we relegate
it to the predispute phase of the disputing process.

Once a claim is made and resisted, that is, once a dispute
exists, the work of processing that dispute begins. Our language is
the language of processing, not resolution, in order to suggest that

disputing is generally quite open-ended, that disputes do not always

"end" when an authoritative judgment is reached and a division of
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resources has occurred. "People never fully relegate disputes to
the past, never completely let bygones be bygones . . . there is
always a residuum of attitudes, learned techniques, and
sensitivities that will, consciously or uncansciously, color later
conflict. . . . The end of one dispute may create a new grievance,
as surely as a decision labels one party a loser or a liar. Even
where such labeling is avoided, it is rare that any process explores
and resolves all aspects of all disputant grievances, and new claims
may emerge from the recesses of untouched dissatisfactions"
(Felstiner, Abel, and Sarat, 1980-8l). The language of processing
suggests that any dispute may move through several stages or
institutions before it reaches even a temporary equilibrium. The
language of processing moves the study of disputing somewhat away
from the standard legal case method, which limits the study of
conflict to the presentation of the dispute in legal form, on the
one hand, and the rendering of an authoritative, usually judicial,
decision on the other.4
The study of dispute processing--although it departs from or,
perhaps more accurately, expands--the case method has its origins
within the same intellectual tradition. The study of dispute
processing extends the sphere of relevant inquiry outside the legal
process. Just as scholarly interest in the legal process has moved
from an exclusive preoccupation with appellate courts to include
trial courts and administrative agencies, the study of dispute

processing gets outside the legal process altogether. It makes the

use of law itself a variable suitable for study. It allows us to
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recognize that law plays but a small part in the ordering of social
relations or the repairing of social trouble.5 Nevertheless, its
focus remains the case or controversy. As Eric Steele argues,
nSocial control and the resolution or avoidance of conflict include
a large part of political and social life. But scholarship in this
tradition has in fact been limited to what happens to grievances,
disputes or trouble cases. It has been primarily concerned with
focused, visible conflict. . . . This distinctive delineation of the
dispute as a unit of analysis is parallel to . . . the fundamental
Anglo-American model of what sort of conflict is appropriate for
adjudication--concrete cases and controversies between present
parties in interest" (Steele, 1977; see also Engel, 1980; Trubek,
1980-81b: 728-733). What this means is that most dispute processing
research takes the law and the legal process as the implicit, if not
overt, focus of comparison.

There are three general approaches to the study of disputing and
dispute processing.6 The first, and perhaps the earliest,
approach took as its major concerns the institutions, mechanisms, or
means through which disputes are handled in any soclety. Work
within this tradition is largely descriptive and often designed to
present and refine a typology of dispute processing techniques. The
second approach takes the existence of a plurality of dispute
processirg techniques as given, and seeks to answer the guestion of
why particular disputes are handled through one or another of those
techniques. It focuses on the disputant as the unit of analysis and

on the task of explaining how dispute processing strategies develop
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and how and why choices of strategy are made. The third, and most
recently developed, approach takes neither the dispute processing
mechanism nor the disputant as its primary comcern. It is concerned
with the dispute itself, with its development and with the way that
development is shaped by the disputants and the techniques used to
process the dispute. None of these three approaches approximates
the status of a full-fledged theory of disputing or dispute
processing. Indeed, "there is no general agreement on what . . .
[dispute processing research] really means. Nor do scholars agree
on whether it is really desirable to try to study courts as dispute
processors, compare lawsuits with other disputes, or isolate the
dispute from other social relation- ships. . . . [Tlhe dispute-
focused approach is little more than a general set of orientations.
Even among those who share this approach there is disagreement on
how to apply it to specific issues and tasks" (see Trubek, 1980-8la:
490).

Perhaps the most influential early treatment of the subject was
provided by Richard Abel (1973); but see also Felstiner (1975);
Eckhoff (1966); and Aubert (1963). It was Abel who moved the
language from dispute resolution to dispute processing and it was he
who provided analytic focus for the first approcach to the study of
disputing, what we call the cross-institutional approach. The
central concern is to describe and compare different ways of
handling disputes. Research employing this approach sometimes
focuses on a particular institution or set of institutions and

sometimes on a particular technique for processing disputes, such as
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mediation or arbitration (see, e.g., Nader, 1969; Galanter, 1974;
Sarat and Grossman, 1975; Engel and Steele, 1979). Most often the
intention is to describe the institution or technique (and compare
among them) by reference to abstract characteristics of dispute
processing or by reference to some prototype of courts. Among the
characteristics used to describe or compare institutions or
techniques are "public/private, therapeutic, value dissensus/
conflict of interest, zero-sum/compromise, decision-oriented/
agreement-oriented, rule-oriented/person-oriented" (see Steele 1977:
670). Studies of dispute processing that employ the institutional
approach have often emphasized the limits or dysfunctions of formal
legal processes for disputes of various types. They suggest, by
implication if not directly, the superiority of informal, mediative
methods of dispute processing (e.g., Sander, 1976). Research in
this tradition has, most recently, been associated with the
development of the neighborhood or community justice movement in the
United States.’

The second approach to the study of dispute processing takes the
preblem of choice among dispute processing institutions or
techniques as its main concern. It seeks to identify the factors
that influence the course of dispute processing most often, although
not exclusively, by reference to the characteristics of the people
involved in disputes (Macaulay, 1963; Sarat, 1976; Mayhew and Reiss,
15¢9; l.adinsky and Susmilch, 1980). 1In addition, some effort has
been invested in determining the frequency with which different

kinds of disputes occur (see Curran, 1977). This research
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establishes the baseline for charting what FitzGerald and Dickens
(1980-81: 691) call “"dispute trajectories."

Research on choice among dispute processing strategies often
takes as its problem the quantity of formal litigation. Given that
many alternatives may be available for disputing, this approach asks
how many disputes end up in court and why they do so. As Robert
Kidder puts it, "Seen in this light, litigation becomes the very
narrow end of a filtering funnel. Only a select few of society's
disputes find their way through the thickets of diversion and into
the courts. Most disputes exit from the flow at some earlier
stage. So the question of access--can people get 'justice' from the
law if they need it--becomes defined as a problem of measuring and
how richly the society is endowed with effective alternatives to law
« « « " (Kidder, 1980-81: 718).

The third approach to dispute processing is, in effect, just
taking shape. The theoretical and gonceptual work of CLRP is, in
part, responsible for its development. As noted, this approach
seeks to move beyond both the institutional and the disputant
center-choice approach to make the dispute itself the object of
inquiry; it asks why and how disputes emerge. It focuses on the
development of disputes even as they are being processed (see

Felstiner, Abel and Sarat, 1980-81; Mather and Yngvesson, 1580-81;
Boyum, 1980). Taking seriously that disputes are seldom fully
settled, it suggests that those who are interested in dispute
processing institutions and techniques should examine differences in

the way disputes develop, and that those interested in disputant
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choice should broaden their inquires to include both the predispute
phase and the way in which the language of and audiences for

disputes shape those choices.

A Model of Dispute Processing

At the core of each of the three approaches to dispute

processing is a focus on the dispute decision. Throughout the life

of a dispute, the participants must make a series of decisions which

will affect how the dispute will ultimately be processed and, thus,
whether it will result in litigation and ultimately in trial. A
preliminary understanding of these decisions is the key to
explaining what is occurring in the civil justice system. Disputes
potentially involve six stages:

1) preclaim activity;

2) pre-third-party activity;

3) third-party processing;

4) hearing;

5) appeal; and

6) enforcement.
Between each of these stages there are key transition decisions.

The model is illustrated in Figure 1.

Figure 1

A Model of Dispute Processing: Stages and Transitions
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