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Senator the Honourable P.D. Durack, Q.C. 
Attorney-General 
Parliament House 
Canberra,A.C.T. 2600 

Dear Attorney-General, 
Ii \\ In accordance with s.35 of the Law Reform Commission Act 1973 we have the honour to 
II present the sixth Annual Report of the Law Reform Commission. The report relates to the 

11 period of the Commission's work from 1 July 1981 to 30 June 1982. 
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Law Reform and Economics--Efficiency and Equity 

1. Reform in 
Australia 

" 
1. A Growing Debate. The subject of law and economics was mentioned in the last annual 
report of the Commission. Its importance in a number of the Commission's projects during 
1981~82 warrants a return to the same theme. During the past year there has been evidence of 
a growing debate in Australia about the efficacy of relying upon market forces to optimise the 
achievement of economic and social goals rather than upon legal regulation. This debate has 
contributed to a growing interest in the economics of proposed legal change, an interest fully 
shared within the institutions of law reform such as this Commission. Another factor which has 
helped to focus attention on law and economics has been the continuing restriction upon the 
growth of the public sector in Australia. Federal and State Government activity must either 
become more efficient in the use of available funds and manpower, or be reduced. 

2. Economics and Law. Professor Posner, an American authority on this subject demon­
strates in his book Economic Analysis of Law th1,lt considerations of the economic impact of 
law have long influenced judges in the development of the common law. But these con­
siderations have been largely unartiq~lated until recent times. Increasingly, lawyers are now 
looking at the cost/benefit analysi~ of policy options and drawing upon the advice of 
economists in making judgments. Dv;ting the past year, a number of useful texts have been 
published in Australia on the economic analysis of law.! In one of these, Professor Maureen 
Brunt and Dr. Allan Fels offer comments on the proper function of economic analysis of law 
reform proposals: 

The economic approach to proposals for law reform is ... to analyse the contribution that a particu­
lar proposal . . . might make to an efficient and equitable legal process. Indeed, some economists 
(especially the Chicago line) would adopt an even narrower focus, coiiiiIJi~C!: the analysis largely to 
efficient legal processes. And certainly most economists would agree that the "ii<~in contribution to be 
made by economics to the analysis of the law does lie in the realm of efficiency'\1 

It will be noted that in this passage the authors, both of them di:;iffiguished Australian 
economists with experience. in Commonwealth government institutions, acknowledge that two 
concerns must be weighed. These are efficiency and equity or fairness. Economists, it is some­
times said, are concerned with economic goals such as 'efficiency' and the lawyers with 'fair­
ness' .3 

3. The Campbell Report. During the year under review, the Committee on the Australian 
Financial Syst~m (the Campbell Committee) reported to the Government and the Parliament. In 
its Final Repqrt it acknowledged that economic efficiency is not the only goal of public policy: 

1 . They .include A.J. Duggan The Economics o/Consumer Protection: A Lti,jq!le o/the Chicago School Case 
Against imervemion, Adelaide Law Review ,Association, University of Adelaide, 1982; John Nieuwenhuysen and 
Marina Williams-WynnProfession-1' in the Marketplace, Melbourne University Press, 1982; Ross Cranston, 
Regulation and Deregulation: General Issues, paper presented to Regulation and Deregulation Workshop, 14 
August 1981, Research School of Social Sciences, Department of Law, Australian National University 1981; .and 
Ross Cranston and Ann Schick (eds) Law and Economics, Australian National University, Canberra 1982. . 
Maureen Brunt and Allan Fe1s in Law and Economics, 55 'Economics of Class Action: a Research Design', 5. 

3 See Professor D. Harding 'Lawyers and the Regulation of Economic Activity', in A.D. Hambly & J.L. Goldring 
(ed) Australian Lawyers and Social Change, Law Book Co. Ltd., Sydney, 1976,219. 
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2 / The Law Reform Commission 

Clearly governments must have regard for important objectives besides economic efficiency. .The 
growth in government intervention in the financial system over the last fe~ decades ca.n be ~x~l.amed 
largely in terms of these other objectives. The Committee in no way questlons the SOCial pnontles of 
governments.4 

The Campbell Committee explained that what it sought to do in its report on the Austr~lian 
Financial System was to draw attention to the implications for efficiency of the vanous 
methods of government intervention. 5 The Committee sought to encourage, where government 
intervention was thought to be necessary to achieve a defined social goal, the most cost­
effective method of intervention which would achieve the desired objective (including social or 
equitable objectives). But it noted that: 

Under its Terms of Reference, which refer to 'the importance of the efficiency of. the financia~ system 
for the Government's free enterprise objectives', the Committee is expected to give the efficiency of 
the financial system a high ranking in its order of priorities. At the same time it recognises that a 
narrow focus on efficiency would be too restrictive. Therefore in evaluating the various forms of 
government intervention in the financial system, the Committee h~s tried ~o car~ful~y ~eigh ~p. the 
efficiency costs of each method of intervention against its effectiveness In achievIng ItS pnnclpal 
specific objectives. 6 

Implicit in this state~ent is a recognition by that Committee that th~re is ofte~ the need for 
compromise or balance between efficiency and equity, and that a highly efficle~t use of ~e­
sources will often bring redistributional equity effects which mayor may not be Judged deSIr­
able. 

4. Social Objectives. In contrast to the terms of reference of th~ C.ommittee on the Aust~alian 
Financial System, references given to the Law Reform Comml~slOn often lay emp~asls on 
social objectives. For example, the reference on Aboriginal Customary Laws reqUIres the 
Commission to have regard to the 'welfare of the Aboriginal people of Australia' , th.e 'need to 
ensure that every Aborigine enjoys basic human rights" and the ne~~ to ensure eqUItable, ~u­
mane and fair treatment under the criminal justice system to all mGmbers of the Austrahan 
community'. In its Insurance reference the Commission was di~ected to ha~e regard to .the nee,d 
for contracts of insurance to strike a 'fair balance between the mterests of msurer and msured , 
to the desirability of ensuring that the manner in which insurance contracts are negotiated and 
entered into is 'not unfair an.d that there are not unfair provisions in insurance contracts and to 
have regard to the relative, bargaining power of insurer and insured'. It was directe? to report, 
amongst other things, on whether the practice of incorpor~ting statements made m p~oposal 
forms into contracts of insurance provides an equitable baSIS of contract between the mSl,lrer 
and the insured. The terms of reference on Consumer Indebtedness require the Commission to 
have regard to the desirability of 'avoiding injustice to and oppression of debtors as well' 'as to 
the community'S interest in the financial rehabilitation of small but honest debtors'. So t~e 
focus of the Commission's assigned statutory tasks is rather different from that of the Commit­
tee on the Australian Fina~cial System. The Commission is required in its reports to have 
regard to equity. considerations. In so doing the Commission seeks to follow the general ap­
proach identified by the Committee on the Australi~n Fin~ncial S~stem,. na~el~, that. the. most 
cost effective means should be chosen to achieve the deSIred equity objective mcludmg In the 
intervention of government. As emphasised in the Annual Report 1981, the Commission .in .,. 
every case undertakes, as a matter of course, an examination of the costs and benefits of ItS 
reCommendations for reform of the law. 7 

Committee of Inquiry on the Australian Financial System (Final Report, 1.K. Campbell, Chairman) AUSTraliall 
Fillallcial System. AGPS. Canberra, September 1981, para. I, 7. 

3 ibid. 
6 id., para. I. 70. 
7 ALRC 19,2. 
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Legislative Activity and 'Regulation' 

5. Legislation Aiding pnterprise. Some economist critics of law reform ten~ to equate any 
legislation with 'unacceptable regulation' of economic activity. But.legi~lation can serve a 
variety of functions. It can restrict freedom, and'hamper enterprise (perhaps for some worthy 
objective, perhaps not). Equally it can facilitate enterprise. This point was illustrated by Lord 
Wilberforce, in his Holdsworth lecture on 'Law and Economics': 

The invention of the limited company came about . . . as part of what would today no doubt be 
called ... a legal breakthrough, iri which institutions designed for the needs of an agrarian economy 
suddenly, by a process of radiation, became adapted to a commercial society. The company, the 
abolition of the laws of usury, the introduction of cheques, the formulation of Patent Law and 
Trademarks, were all part of the movement which did not merely reflect the expansion ·ofcommercial 
practice; but als~perhaps more truly-gave an essential impUlse to it. 8 

The role of law as a facilitator of trade and commerce is beyond doubt. Another more recent 
and local example is strata title legislation which enabled property rights to be conferred over 
strata of air space. This legislation gave a great impetus to commercial and residential high rise 
development. The econC'mic importance of rights is demonstrated by an example Professor 
Posner gives: 

A farmer plants corn, fertilizes it, and erecis scarecrows, but when the corn is ripe his neighbor reaps 
and sells it. The farmer has no legal remedy against his neighbor's conduct since he owns neither the 
land that he sowed nor the crop. After a few such incidents the cultivation of land will be abandoned 
and the society will shift to methods of subsistence (such as hunting) that involve less preparatory 
investment. 9 i 

It does not follow that business is being 'regulated' (in the pejorative sense that expression is 
sometimes used by economist critics of law and law reform), whenever legislation affecting 
business is enacted. Nor does it follow that legislation always restricts freedom. Like the cre­
ation of the limited '.~ability company, it can sometimes dramatically expand the scope for 
economic action,<J<'urther it can sometimes be perfectly justifiable by reference to con­
siderations of equity, which can not be ignored in developing a just society under the law. 

6. Legislation Upholding other Values. In an analysis of body snatching and commerce in 
human bodies, in the context of a discussion of this Commission's recommendations in its 
report Human Tissue Trallsplants lO

, Professor Peter Swanll referred to a case in ]752 of a 
person destined for the gallows who sold his body to surgeons so that he could go to the 
gallows well dressed. Professor Swan observed that neither statute nor common law gives the 
individual legally enforceable property rights over the disposal of his body once he is dead and 
thus he cannot transfer title in return for a consideration while he is living. Professor Swan 
suggested that lack of legal title in human body parts might provid~/:anex~mple of ill-defined 
property rights hampering mutually beneficial trade. 12 On the ott!efhand, considerations other 
than those of efficiency and the market, may properly influence a legislator and those who 
advise him on a subject such as human tissue transplantation. Concern to avoid commerce in 
human body parts because it is unseemly or liable to abuse is one such influence. Anxiety to 

M Lord Wilberforce, 'Law and Economics', address to the Holdsworth Club, University of Birmingham, 1966, 
reprinted in B.W. Harvey (ed), The Lawyer and JUStice. Sweet and Maxwell, London 1978, 73. 

9 Richard A. Posner, Economic Allalysis of Law 2nd ed., Little, Brown and Co. Boston and Toronto, 1977, 27. 
10 ALRC 7.~> ., 

11 DroSwan is a Reade.r in the Faculty of Economics, Australian National University and Visiting Professor, 
Australian Graduate School of Management, University of New South Wales. 

l2 P. Swan, 'Is Law Reform ,roo Important to be Left to the Lawyers?: A Critique of two Law Reform Commission 
Reports, Human Tissue Transplants and Insurance Agents and Brokers', in Law and Ecollomics. edited by Ross 
Cranston and Anne Schick, 13. 
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4 / The Law Reform Commission 

avoid sale by poor, needy people to wealthy recipients of something so intimate and vital as 
human organs or tissues may justify the prohibition. So may a desire to encourage the gener­
ally successful donation program because it is considered more morally desirable than sale of 
such commodit~ as if it were merely another good. Professor Swan's analogy to spare motor 
parts would stnke some as unacceptable. This difference helps to define. the value and the 
limits of economic analysis of leglll reform. 

Market Failure 

7. A Competitive Climate. Law, including legislation, has a role to play in the achievement 
of effi~iency not only through the creation and distribution of rights but, as the Campbell 
CommIttee observed, by creating an appropriate legal framework for contractual arrangements 
and an economic and legal climate that encourages competition and adequate freedom of en­
try!3 Market failure can be caused by the presence of imperfect market structures (e.g. 
~~~opoly) or lack ofaccu~ate information (e.g. misleading advertising). The 'regulatory' ac­
!IVItIeS of the Trade PractIces Commission, for example, are directed at overcoming these 
Imperfections and ensuring a competitive" climate, so that the market can work. The Law Re­
fo~ ComI?ission said in its report on Insurance Agents and Brokers14 that it accepted the 
gUidmg phIlosophy of the Trade Practices Act 1974, namely that of encouraging freedom of 
competition. Any interference with that competition was required to be justified by the public 
benefit which would result. This statement of guiding philosophy is similar to the starting point 
of the Campbell Committee in its Final Report: 

The Committee s~~s from the view that the most efficient way to organise economic activity is 
~hrough ~ co~petltlve market system which is subject to a minimum of regulation and government 
mterventlon.l~ 

The Campbell Committee went on immediately to say that it was: 
conscious that unregulated financial markets do not always work perfectly: they may not be suf­
ficiently comp~ti.tive and information may ?e costly or difficult to obtain. As well, free markets migilt 
not ensure stability and confidence--essenual pre-requisites of an effective financial system. 16 '. i 

Legisll~tion can be used to advance the achiev~ment of economic efficiency, and the achievl!~ 
ment of social or equitable objectives in a cost effective way. Or it can be counter product'lve 
to the achievement of economic efficiency, or social objectives, or both. Each case of legisla­
t~on or proposed legislation needs to be looked at on its merits and tested against these objec­
tives. That is the approach of this Commission. 

8. Third Party Effects. Another cause of market failure is the presence of so called external 
e~ects, or externalities. These arise where an activity or a transaction affects not only parties 
dIrectly concerned, but other people as well. For example, construction of a dam, may restrict 
the use of a river by boating enthusiasts and reduce the area available to bushwalkers. An 
economic cost/bepefit analysis of the dam building proposal by the hydro-electric authority will 
proba?ly not take account of the adverse effects of the decision on third parties such as 
canoeIsts and bushwalkers. To that extent, the cost/benefit analysis wiH be skewed and the 
market mechanism is unlikely to result in an efficient allocation of resources. Yet the individ­
~al canoeist or bushwa!ker who is adversely affected by the decision has little personal incen­
tIve (0 sue the authonty even though the damage to all participants, in aggregate, may be 

13 Campbell, Austflllian Financial System. Final Report, para. 1.81. 
14 The Law Reform Commission, Insllrallce Agellfs and Brokers (ALRC 16) 1986. 10. 
15 ~ampbell. AuslflIlian Financial System. Final Report. para. 1.1. 
Itl Id .• para. 1.2. i) 
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substantial. The problem is that the private benefIts for each individual of instituting legal or 
administrative proceedings are likely to be less than the private costs to the individual(s) in­
volved. Similarly, the market is not usually effective in' the protection of general .social 
interests where economic activity results in external benefits which need not be paid for by the 
consumer of the goods being produced. There .are lessons from this analysis for the Com~ 
mission in the Access to the Courts Reference which is concerned with the issues of class 
actions and of standing to sue in the courts in public interest litigation, including environmental 
litigation. For example, the class action, as developed in the United States, is a procedural 
device for aggregating small claims fo~ damages which otherwise might be overlooked or ig­
nored because they are dispersed, and the costs of aggregating them in other ways are prohibi­
tive. Proponents of class actions say that they represent the 'free enterprise answer to legal 
aid'. It is said that this legal procedure encourages self-help in the courts rather than bureau­
cratic help through bodies such as the Trade Practices Commission, consumer affairs bureau, 
and the Ombudsman. Legislative development would be necessary to make class actions or 
some other form of representative action for damages available in Australia. This issue is still 
under consideration by the Commission. 

Self-Regulation 

9. In recent years discussion of self-regulation of professions and industries has become more 
noticeable in Australia. It is urged as having the advantages of achieving regulation with flexi­
bility and low cost. There is no doubt that self-regulation has' its place in economic and social 
regulation. But it is not always appropriate. Nor is it always sufficient. Self-regulation can 
involve costs, just as legal regulation can. Self-regulation ,can involve loss of freedom, just as 
legal regulation can. Self regulation may, in certain environments, be ineffectiye in achieving 
its objectives.!7 There are some circumstances in which self-regulation alone is appropriate to 
achieve identified social goals. There are some in which it is not and where legislation could 
usefully give consumers rights which they do not have at present. Self-regulation, on its own, 
does not create enforceable rights for third parties. For example, insurance companies might 
agree amongst themselves to allow a 'free look' at a policy for a given period. But if there was 
a breach of the agreement or if a dispute arose about whether a particular transaction came 
within the terms of the agreement, the consumer would be depenoant, in default of an ar­
rangement enforceable in contract or otherwise, on the unilateral decision of the insurance 
compalty. Were a free look period prescribed by law, in the event of a dispute, the matter 
would be justiciable by either party and could be determined, ultimately, by the courts. It could 
be negotiated and settled out of court against the background of enforceable legal rights. Self­
regulation is not usually appropriate where it is necessary to affect the entitlements and duties 
of third t>arties in highly specific ways and in circumstances in which serious disputes can 
arise. In such cases, it is usually desirable to have some form of legal regulation, particularly 
where the resources of the parties are not equal. 

10. A. Range of Choices. In choosing a regulatory mechanism, where one is found to be 
needed, the choice is not usually a simple one between self-regulation and detailed bureaucratic 
intervention. Suggesting that this is the choice oversimplifies andtrivialises the debate. In the 
Commission's Insurance Agents and Brokers reportl8 for example, the recOinmendation was for 

01T See the analysis of self regulation in the legal profession in John Nieuwenhuysen and Marina Williams-Wynn 
Professions in the Marketp/Clce. 24-25. See also Australian Consumers' Association Repo,.t on Law tlnd Self 
Regulation of Advertising. March 1982. 

18 ALRC 16. 
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a system of registration and some measure of regulation (e.g. trust account requirements, pro­
fessional indemnity insurance) of insurance brokers, but not insurance agents. Since the an­
nouncement by the Treasurer that no Commonwealth legislation on regulation of insurance 
brokers would be introduced by the Government, the Parliament of Western Australia has 
enacted a much more detailed system of regulation of brokers by licenses. Different legislation 
is reported to be under consideration in at least two other States. The inefficiencies, especially 
in a national industry, of separate regulation using different machinery and applying different 
rules, is itself a matter that should be considered in evaluating the desirability of a single 
Commonwealth law, given that many insurance brokers operate in ali State jurisdictions in 
Australia. 

The Insurance Reference 

II : In its examination of the Australian insurance industry, in connection with its recommen­
dations for law reform affecting insurance intermediaries and insurance contracts, this Com­
mission, like the Campbell Committee, identified a number of areas in which government 
intervention might actually encourage competition. The Commission has identified important 
aspects about which consumers of insurance do not have readily available the information they 
require to make informed decisions. It is a requirement of a properly functioning market that 
parties in the market should be fully informed in order to be able to exercise their market 
choices rationally. However, it does not necessarily follow that the information gap should be 
corrected by legislative action. The costs and benefits of proposed action need to be con­
sidered. After doing this in the Insurance Contracts report19 recommendations, designed to 
remedy certain information deficiencies, are made. 20 Other recommendations affect the rights 
and entitlements of consumers of insurance in their relations with insurance companies. There 
are also some recommendations designed to bolster the stability of and public confidence in tliie 
insurance industry as a whole. In formulating its recommendations, the Commission has made 
every effort to recommend the most cost effective method of intervention. Although the rec­
ommendations involve some legislative changes the Commission believes that they will avoi(\ 
the pitfalls to which the Treasury drew attention in its earlier submission on the Insuranc~ 
Reference, where it warned against legislation involving unreasonable cost burdens: : . 

costs in terms of extra imposts or administrative burdens on those involved in insurance transactions; 
costs on the taxpayer as a result of extra government administration; costs in terms of reduction iil' the 
range of contracts thai may be entered into; and . . . costs in terms of the extent to which insurance 
company executives and others spend time and resources in negotiations of one kind or another with 
governments and government authorities rather than in the business of providing insurance. 21 

The Commission modified a number of the tentative proposals contained in the discussion 
paper on Insurance Contracts to take full account of these considerations. This was done, not to 
embrace unreservedly a particular economic philosophy, but because the Commission con­
cluded that the Treasury submission was right to call attention to the important cost impli­
cations of proposals for reform of the law on insurance contracts. Furthermore, the Com­
mission agreed on the need to minimize costs consistent with the achievement of identified 
goals. To the extent that the Treasury submission was not followed in the Insurance Contracts 
,report, the Commission believes that the competing value of equity to the community and 
particularly to insurance consumers justifies th(! costs of the regulation proposed. The public 

19 ALRC 20. 
20 See below. para. 66. . 
21 Treasury submission to Law Reform Co'mmission in relation to insurance contracts. August 1979. para. 33. 
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exposure of the debate about costs and benefits and the values identified in the Commission's 
report on Insurance Contracts can only improve governmental, Parliamentary, expert and pub­
lic evaluations of reports delivered by this Commission. Indeed, the concern about cost effec­
tive and socially effective legal change goes far beyond the reports of this Commission. 22 

Processing Law Reform 

12. Sellate Report. The Annual Report 1979 summarised the Report of the Senate Standing 
Committee on Constitutional and Legal Affairs entitled Reforming the Law concerning the 
processing of law reform proposals. 23 That report was tabled on 10 May 1979. Amongst its 
proposals was the suggestion that reports of the Law Reform Commission, following their 
tabling in the Parliament in accordance with the requirements of the Law Reform Commission 
Act 1973, should be referred to an appropriate parliamentary committee. It was further rec­
ommended that the committee should consider and report promptly to the Parliament on 
. whether the legislation proposed by the Commission should be enacted as it stood or should be 
subject to specified amendments. It was recommended that the Committee should consult 
closely with the Commission to ensure full understanding of the Commission's proposals and 
an appreciation of why alternative approaches were rejected and to ensure that any proposed 
amendments were able to be accommodated within the framework of the Commission's draft 
Bill. The Senate Standing Committee on Constitutional and Legal Affairs' recommendations 
envisaged that the obligation borne by Ministers to respond within six months to a parliamen­
tary committee report should also attach to committee reports on reports by the Law Reform 
Commission. In responding, the responsible Minister would be required to inform the Parlia­
ment of the Government's intentions regarding the Commission's proposals. It was rec­
ommended by the Senate Committee that the committee to which a Commission report was 
referred should retain a general 'watching brief' over the progress of the report and should' take 
such action as it considered desirable to prompt the introduction and passage of legislation to 
give it effect. 

] 3. Government Response. Those recommendations were not accepted by the Government. 
The Government's response was given by the Attorney-General on 15 May 1980. That re­
sponse is summarised in the Annual Report 1980. 24 The Government's response noted that it 
was for the Parliament to refer reports to a parliamentary committee when it was of the view 
thaJ that course was necessary or appropriate. The Attorney-General did, however, announce 
that in future, upon tabling of reports of the Commission, 'the Government will indicate the 
arrangements proposed for handling the Government's consideration of the report' .25 

14. Senate Resoiutioll. On 24 September 1981 the Senate, on a motion of the Chairman of 
the Standing Committee on Constitutional and Legal Affairs, Senator Alan Missen (Vic.), 
resolved that continuing oversight of'the implementation of reports of the Law Reform Com­
mission be referred to the Standing Committee on Constitutional and Legal Affairs. In speaking 
to the motion Senator Missen said that the Constitutional and Legal Affairs Committee had 
pointed out in its report on processing law reform proposals that reference to a bipartisan 
parliamentary committee was 'perhaps the most frequently recurring suggestion as to, the ap .. 
propriate machinery for processing recommendations of the Law Reform Commission'. He 
noted that some of the proponents of that suggestion specified the Constitutional and Legal 

22 See below. para. 69 for chief recommendations concerning insurance contracts. 
23 ALRC 13, 1 t 
24 ALRC 17, l. 
23 Australia. Senate, Debates. 15 May 1982, 2295. 2296. 

....1 



j ••• 

8 / The Law Reform Commission 

Affairs Committee as the appropriate body to undertake the review functions. Senator Missen 
said of the function proposed for the Committee: 

We envisage the role as a continuing one to which we wiII turn our attention as the need requires ... 
We fed that a continuing reference of this nature would be a useful one, not only to draw the 
Senate's attention tc> the need but also to draw to the attention of other standing committees and other 
committees of the Parliament the reports on matters which are in their domain. 26 

Senator Missen listed amongst possible roles for a parliamentary committee which had been 
suggested by the Constitutional and Legal Affairs Committee in its report Reforming the Law: 

• to act as a stimulus to the Executive Government, producing action on those matters 
unlikely to be accorded high priority because of their technical nature .. The Committee 
could periodically press relevant departments for explanations of progress being made on 
their consideration; 

• where it decided to endorse a report of the Commission, to 'adopt' it for all intents and 
purposes, thus attracting the obligation of the relevant Minister to make a statement to 
Parliament within six months as tv the Government's proposed action on its recommen­
dations; 

• to certify that particular proposals were not controversial, thereby enabling them to be 
passed without debate unless any member of the appropriate chamber requested such a 
debate and the chamber resolved to debate the proposals. 

15. Achieving Reform. The achievement of an orderly, routine, expediIious and appropriately 
high level consideration of the detailed reports of ~he Commission remains an important next 
step in the establishment of efficient federal law reform machinery in Australia. The Com­
mission realises the many pressures upon the Executive Government and Parliament. But it also 
realises the urgent need of law reform and the importance of achieving institutional means te 
ensure the prompt consideration of the Commission's reports. The Commission is charged 1:0 
help Parliament and the Government in the reform of the law. Its object is law reform, not law 
reform reports. 

, 
i. 

26 Australia, Senate, Debates. 24 September 1981, 1007 . 
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Functions of the Commission 

2. The Law 
Reform 

Commission of 
Australia 

16. The Commission is established under the Law Reform Commission Act 1973. Its func­
tions are, in pursuance of references made to the Commission by the Attorney-General, 
whether at the suggestion of the Commission or otherwise: 

• to review Commonwealth and Territory laws with a view to the systematic development 
and reform of the law, including, in particular -
-the modernisation of the law by bringing it into accord with current conditions; 
-the elimination of defects in the law; 
-the simplification of the law; and 
-the adoption of new or more effective methods for the administration of the law and 

the dispensation of justice; 
• to consider proposals for the making of such laws; 
• to consider proposals relating to -

-the consolidation of laws; or 
--the repeal of Commonwealth and Territory laws that are obsolete or unnecessary; and 

• to consider proposals for uniformity between laws of the Territories and laws of the 
States. 

It is required to make reports (including any recommendations it thinks fit) to the Attorney­
General on such reviews or considerations. The Commission is required to perform its func­
tions with a view to ensuring: 

• that Commonwealth and Territory laws and proposals do not trespass unduly on personal 
rights and liberties and do not unduly make the rights and liberties of citizens dependent 
upon administrative rather than judicial decisions; and 

• that; as far as practicable, such laws and proposals are consistent with the Articles of the 
International Covenant on Civil and Political Rights . 

Composition of the Commission 

17. On 30 June 1982 there were 11 members of the Commission, four of whom were full­
time and seven part-time. The following table sets out the composition of the Commission at 
the close of the year under report. 

Full-time Members 
The Honourable Mr Justice M.D. Kirby 
Dr James Crawford 
Associate Professor R. Hayes 
Mr T.H. Smith 

Part-time Members 
Mr G.W.P. Aarons 
Mr B.M. Debelle 
The Honourable Mr··Justice G.E. Fitzgerald 

Term Expires 
3 February 1985 

31 December 1984 
16 March 1983 
16 March 1983 

21 July 1983 
30 June 1983 
30 June 1984 

.. -'-~ --~-~-------------"""------L_-~ ____________ ~ __ 
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Mr J.A. Mazza 
The Honourable Mr Justice J.M. Neasey 
Mr T. Simos, Q.C. 
Professor Alice Erh-Soon Tay 

Reappointments 

22 August 1984 
19 October 1982 
31 December 1986 
14 February 1987 

18. The Bon. Mr Justice M.D. Kirby. In December 1982 the Commonwealth Attorney­
General announced that the Chairman of the Commission, Mr Justice Kirby, had been reap­
pointed for a further period of three years following the completion of his first term of seven 
years on 4 February 1982. During the year the Chairman has also been appointed by the 
Government to be a member of the Australian National Commission for UNESCO and a 
member of the Australian Institute of Multicultural Affairs. 

19. Mr B.M. DebeUe. Mr Debelle, a full-time member of the Commission between 7 August 
1978 and 31 December 1980, was reappointed as a full-time member for the period 1 January 
1981 to 30 June 1981 and as a part-time member to 30 June 1982. The Attorney-General has 
now appointed Mr Debelle as a part-time member for a period of 12 months commencing 1 
July 1982. Mr Debelle is Commissioner-in-Charge of the Access to the Courts reference, and 
formerly also headed the Aboriginal Customary Laws Division. 

20. Mr T.B.Smith. Mter reading in 1965 with Mr N.M. Stephen, now Sir Ninian Stephen, 
the Governor-General, Mr Smith practised at the Victorian Bar until he was appointed as a 
full-time member of the Commission for two years from 17 March 1980. His appointment has 
since been extended until 16 March 1983. Mr Smith heads the Commission's enquiry into 
Evidence Law in Federal and Territory Courts. 

New Appointments 

21. Dr James Crawford. Dr ~ames Crawford was appointed a full-time member of the Com- ,-~; 
mission for a period of three years frpm 1 January 1982. He is a Reader in Law in the 
University of Adelaide. Dr Crawford graduated with Degrees of Bachelor of Laws and Arts 
from the University of Adelaide in 1971 and with a Doctorate of Philosophy from Oxford 
University in 1977. He was admitted as a Barrister and Solicitor of the High Court of Australia 
in 1977. Dr Crawford, who was a Stow Scholar and an Australian Shell Scholar, has published 
numerous articles relating to international and constitutional law and two books, on statehood 
in international law and on Australian courts. In 1975 he was an advisor to the Senate Standing 
Committee on Foreign Affairs and Defence in connection with an inquiry iuto the involvement 
of the United Nations in the Affairs of Australian External Territories. 

22. The Bon. Mr Justice G.E. Fitzgerald. Mr G.E. Fitzgerald, Q.C. became a part-time 
member of the Commission for a period of three years commencing 1 July 1981. He graduated 
with a degree of Bachelor of Laws from the University of Queensland in 1964 and in that year 
was admitted to practise at the Queensland bar. In November 1981, it was announced that Mr 
Fitzgerald had. been appointed a judge of the Fedenll Court of Australia. He was the young.est 
member of the Federal Court and the first resident Federal Court judge in Brisbane. Mr Justice 
Fitzgerald re-establishes the link of the Commission to the Federal Court of Australia which 
last existed when Mr Justice Brennan, now a Justice of the High Court of Australia, was first 
appointed to the Federal Bench. Mr Justice Fitzgerald is a member of the Commission Di­
visions on Evidence and Consumer Indebtedness Laws. 
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23. Mr T. Simos, Q.C. In November 1981 the Attorney-General announced the appointment 
of Mr Theodore Simos, Q.C. as a part-time member of the Commission for a period of five 
years from 1 January 1982. Mr Simos, who resides in Sydney, is Queen's Counsel and a 
former Secretary and Treasurer of the N.S. W. Bar Association. He was admitted to practise as 
a barrister in 1956 and was appointed Queen's Counsel for New South Wales in 1974. He was 
awarded the University Medal in Law from Sydney University in 1956. He holds the degrees 
of Bachelor of Arts and Bachelor of Laws from Sydney University, Master of Letters from 
Oxford University and Master of Laws from Harvard University. He was lecturer (part-time)tn 
Equity at the Sydney University Law School from 1967 to 1974. He has practised mainly in 
the fields of equity, income tax and intellectual property. He is a member of the Commission 
Division on Evidence. 

24. Professor A. Erh-Soon Tay. Professor Tay is the first woman to be appointed a member 
of the Commission. Currently Professor of Jurisprudence of the University of Sydney, Pro­
fessor Tay is also an Associate Academician of the International Academy of Comparative 
Law, Paris, a member of the Council of the Australian Institute of Judicial Administration, and 
a member of the Australian National-Commission for UNESCO. In 1979 Professor Tay was 
visiting Professor in the Max-Planck-Institut in Hamburg. In 1965 Professor Tay was awarded 
a doctorate by the Australian National University in which she also lectured for some time. 
Other universities where she has lectured include Moscow State University, Columbia Univer­
sity in New York, and the East-West Centre in the University of Hawaii. She is the author of 
many articles on common law, jurisprudence, comparative law, Soviet law and Chinese law 
and is the editor and co-editor of seven books on law and social change, law making in 
Australia, justice and human rights and co-author of two forthcoming books on Marxism and 
the theory of law. Professor Tay is a member of the international executive council of the 
International Association for Philosophy of Law and Social Philosophy. She is a barrister-at­
law of Lincoln's Inn. She is also a barrister and solicitor of the Supreme Court of the A.C.T., 
a barrister of the Supreme Court of N.S.W. and an advocate and solicitor of the High Court of 
Singapore. 

Retirements 

25. Foundation Commissioners. On 31 December 1981, two part-time members of the 
Commission, Professor Alex Castles and Associate Professor Gordon Hawkins completed their 
commission. Each had served for seven years from the foundation of the Commission on 1975. 
Professors Castles and Hawkins took a most active part in the early life of the Commission. 
Both professors took a keen and conscientious role in the early reports of the Commission, 
especially the reports on Complaints Against Polke and Criminal Investigation, now tran,sbted 
or being translated into law. 

26. Professor D.St.L. Kelly. Professor Kelly was a full-time member of the Commission 
between 1 August 1976 and 31 January 1980. He was appointed a part-time member from 1 
February 1980 to 31 December 1980 and reappointed as a part-time member for a further 
period on 29 January 1981 to 30 June 1981. Professor Kelly was Commissioner in Charge of 
the Commission's References on Consumers in Debt and Insurance Contracts and for a time, 
Privacy. Since his retirement, Professor Kelly has continued to assist the Commission greatly 
in the two former references. 

27. Mr Brian Shaw, Q.C. Mr Shaw, Q.C., now Chairman of the Victorian Bar Council, was 
a part-time member of the Commission from 6 July 1977 to 30 June 1981. Mr Shaw, was 
active on the Insurance Contracts, Access to the Courts, Evidence and Lands Acquisition Di­
visions of the Commission, 

.'" ...• ,.--',.~,,~_._,_'---,~~_~.~~~ ________________ ""--___ ~f ........ '''''' _ 
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Meetings of the Commission 

TABLE 1 MEETINGS OFTHE FuLL COMMISSION AND DIVISIONS 

Meetings or. the Commission 
Meetings of all Divisions 
Total number of meetings 

3 
= 18 
= 21 

Full 
Commiss,lon 

Meetings 
Attended 

No. of Division 
Meetings 
Eligible 

To Attend 
Divisions 
Attended 

Meetings 
Attended 

M.D. Kirby (Chairman) 
G.W.P. Aarons 
A.C. Castles (to 31.12.81) 
J.R. Crawford (from 1.1.82) 
B.M. Debelle 
G.E. Fitzgerald 
G.J. Hawkins (to 31.12.81) 
R.A. Hayes 
J.A. Mazza 
F.M. Neasey 
T. Simos (from 1.1.82) 
T.H. Smith 
A.E.-S. Ta)' (from 15.2.82) 

Divisions of the Commission 

3 
3 
I 
1 
3 
3 
2 
3 
3 
2 
I 
3 
I 

18 
6 
4 
7 

15 
4 
I 
3 
3 
6 
2 
8 
5 

17 
6 
2 
7 

13 
2 
1 
3 
2 
6 
2 
8 
4 

:1 

20--
9 
3 
8 

16 
5 
3 
6 
5 
8 
3 

11 
5 

The following table sets out the composition of the Divisions of the Commission as at 30' .June 
1982 and their membership. ' i 

TABLE 2 COMPOSITION OF DIVISIONS OF THE COMMISSION 

Debt Recovel)' and Insolvellcy 
Commissioner-in-Charge: 
Members: 

Special Assistance 

Insurance Contracts 
Commissioner-in-Charge: 
Members: 

Special Assistance 

Access to the Courts 
(Class Actions and Standing), 
Commissioner -in-Charge: 
Members: 

Chairmc\l 
Mr B.M. Debe!le 
Mr Justice G.E. Fitzgerald 
Assoc. Prof. R.~. Hayes 
Professor D.St.L. Kelly 

Chairman 
Mr B.M. Debelle 
Dr J.R. Crawford 
Prof. D. St. L. Kelly 

Mr B.M. Debelle 
Chairman 
Mr G.W.P. Aarons 
Dr J.R. Crawford 
Mr J.A. Mazza 
Mr T.H. Smith 

( 

J<i 
i' 
) , 

Ii 
J 1 

I 
i 
1 
\ 
I' 

I 
\ 
~ 

! 
I 

\ 

Aboriginal Customary Law 
Commissioner~in-Charge: 
Members: 

Privacy 
Commissioner-in-Charge: 
Members: 

Evidence 
Commissioner-in-Charge: 
Members: 

Selltencing-Stage II 
Commissioner-in-Charge: 
Members: 

Remuneration 

;: 
!I 
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Dr J.R. Crawf()rd 
Chairman 
Mr B.M. Debelle 
Prof. A. E-S Tay 
Mr T.H. Smith 

Assoc. Prof. R.A. Hayes 
Chairman 
Mr G.W.P. Aarons 
Mr Justice F.M. Neasey 
Prof. A. E-S Tay 

Mr. T.H. Smith 
Chairman 
Mr B.M. Debelle 
Mr Justice G.E. Fitzgerald 
Mr Justice F.M. Neasey 
Mr T. Simos, Q.C. 

Chairman 
Vacant 

28. In September 1981 the Commission was invited to make a submission to the Remunera­
tion Tribunal on the principles involved in the payment of part-time members. In its submission 
the Commission stated that the present arrangements for remuneration of part-time members 
were inadequate. Remuneration is by annual fee plus a daily sitting fee. The Commission 
expressed the view that it was vital that part-time members continue to be appointed as this 
was an important way of attracting the services to the Commission qf distinguished lawyers 
from different jurisdictions of Australia. The Commission stated that it was important that 
part-time member~. should continue to receive a retainer in acknowledgement of the acceptance 
by them of a commitment of time and energy to the work of the Commission. However it also 
pointed out that the present level of rerQuneration compared rather unfavourably with that re­
ceived in private legal practice for comparable devotion of time. In its submission the Com­
mission also drew attention to the fact that an examination of figures showing the number of 
meetings attended would be no real indication of the amount of time and effort expended by its 
part-time members. -:rhis was because of the large quantities of written material generated from 
within the Commission which had to be digested before meetings and in the preparation of 
commentaries on discussion papers, research papers and, draft and reports, participation in 
public hearings etc. 

29. The submission also noted the increasing trend for part-time members on expiration of 
their terms of office, to continue to assist the Commission,including by remaining closely 
involved'in references with which they have been associated during their term. In December 
1981 the Commission was again invited by the Remuneration Tribunal to make a submission. 
The scope of this submission was intended to coyer all aspects of tHe remuneration of full-time 
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and part-time members. In this submission the Commission stated that the level of remunera­
tion of full-time and part-time members. was inadequate. It recommended that the Tribunal 
increase the salary and allowance payable to the full-time members and that there be a propor­
tionate increase in the annualallowa.nce and daily fee for part-time members. One part-t~me 
member of the Commission expressed the view that the current remuneration for part-time was 
adequate. The following factors were put forward for the tribunal's consideration. 

• Full-time member's salaries have not been evaluated in comparison to other statutory 
officers of the Commonwealth since they were first set. This was before the fIrst full­
time members commenced duty in 1976. The duties of full-time members, as they have 
evolved, are very much more demanding than what would have been envisaged at that 
time and they should be re-evaluated. 

• Members of the Cpmmission are responsible for its administration as well as for dealing 
with law reform projects per se. 

• Since 1977 the~e has been significant loss of relativities when compared with comparable 
groups, such as: 
-senior defence officers 
-senior executives in private industry 
-lawyers in private practice. 

• Salary and allowance levels of fuU-time members are significantly below those of com­
parable positions such as those payable to members of the N. S. W. Law Reform Com­
mission, members of the National Companies and Securities Commission and judges of 
the Family Court. 

• Burdens on members include lack of permanency, temporary residence interstate for 
some fuil-time members and short duration of full-time membership. 

• Level of responsibility and work volume has increased including as a result of staff 
ceilings and increasingly onerous expenditure restraints, and uncertainty about future 
staffing ;t.nd expenditure levels. 

Remuneration of full-time members of the Commission is now as follows: 

• Salary $52 800 per annum 
• Allowance $825 per ilnnum 

The Commission suggested an increase to establish relativity with members of the Nationai 
Companies and Securities Commission and with members of the New South Wales Law Re­
fdhn Commission. 

National Companies and Securities Commission members: 
• Salary $58 210 per annum 
• Allowance $2100 per annum 
New South Wales Law Reform Commission members: 
• Salary $58 400 per annum 
• Allowance $844 per annum. 

The report of the Remuneration ' 'Tribunal , published after the end of the year under review 
recommended that: 

• The Chairman's salary should be increased by 7% to $71 500, together with $4000 al­
lowance. 

• Full-time members" salaries, which were increased in' January 1982 to $52 800, should 
not be further increased. However, the allowance should be increas~d to$1750." 

.• ~art-time members' fees should be increased to $5450 per annum pius $230 per day from 
$5100 per annum plus $215 pe(~ day. 
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30. Mr George Brouwer, the first Secretary and Director of Research of the Australian Law 
Refornl Commission, left the Commission in September 1981, to become Secretary to the 
Defence Review Committee. Mr Brouwer joined the Commission in 1976 and made a unique 
and outstanding contribution to the ALRC. A major. achievement of his term of office was as 
Ch~irman of the Ethnic Liaison Officer Scheme Working Group on migrants and the law, 
WhICh produced a challenging report on that topic. Mr Brouwer holds the degrees of BA, 
LL.B. within the University of Melbourne, and a Master of Laws degree within the ANU. 
Before joining the ALRC Mr Brouwer was a senior officer of the Department of Prime Minis­
ter and Cabinet. Soon after the completion of the year under report it was announced that Mr 
Brouwer had been appointed Secretary to the Victorian Premiers Department. The new Sec­
retary and Director of Research is Mr Ian Cunliffe., Mr Cunliffe joined the ALRC from the 
Department of Prime Minist~r and Cabinet. He holds degrees in Arts and Law within the 
Australian National University and was formally appointed Secretary and Director of Research 
on 1 November 1981. " 

31. The Commission considers that it does not have adequate· staff numbers to deal with its 
references as effectively and, expeditiously as it would wish. Staff numbers' should be increased 
jn all areas: research, administrative and secretarial. The staff ceiling set by the'government for 
the Commission for 1980/81 was 18 full-time and one part-time. The Commission requested an 
increase of two full-time staff to bring its 1981/82 st.aff ceiling to 20 full-time and one part­
time. However the staff ceiling for 1981/82 has not been increased. In its submission relating 
to its staff ceiling for 1981/82, the Commission pointed out that due to staff shortages it has 
been forced to defer work which}Yill significantly delay the production of at least one report 
and has caused delays in all references. In addition to this, two former members of the Com­
mission have been obliged to continue to be closely associated with references for which they 
had responsibility in order that further delays did not occur. But for this cOnlinuing assistance 
delays in the presentation of the Commission's reports would have been unacceptably longer. 
The Commission has six full-time researchers together with the Chairman's Associate who is 
engaged for most of his time in research for the Commission. These research officers are 
conducting research into seven references. It is considered that there is no scope for reduction 
in the number of research, administrative or secretarial staff without the most serious conse­
quences for the viability of the Commission's research effort. 

Consultants 

3~. Section 23 of the Law Reform Commission Act 1973 provides that the Chairman may, 
WIth the approval of the Attorney-General, appoint consultants to the Commission. The follow­
ing is a list of honorary cpnsultantswho have been' appointed with the approval of the 
Attorney-Geqeral and who have assisted the Commission in the year past: 

Consumers in Debt-S.tage Jt, 
" Mr E.W. ;J3artJett, Manager, BarcoU Credit Services 

Mr J.K. d?dppindall~ Solicitor, Sydney 
Mrs Beryl Coleman, Australian Institute of C,redit Mailagement 
Mr John Cornish, Dire!,;tor, Statistical Methods Section, Australian Bureau of Statistics 
Mr Colin'Dawson, General Manager, Credit, Waltons Limited 
Mr Ad. Daggan. University of Melbourne ; 
Mr J.L. Gibson, Assistant Secretary, Department of Business and Consumer Mfairs 
Mr G. Holmes, Principal Legal Officer, Attorney~General's Department, Canberra 
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Mr Peter Kay, Peter Kay and Associates 
Mr Bruce Kercher, Macquarie University , 
Mr John O. Llewellyn, Executive Director, Australian Finance Conference 
Mr Anthony P. Moore, University of Adelaide .' 
Dr T.C. Puckett, Department of Social Work, La Trobe UOlver~Ity .' 
Mr Peter Timmins, Chief Executive Officer, Australian FederatIon of CredIt UOlon Leagues 

ilLimited 
Mr D.J. Trewin, former Director, Statistical Methods Section, Australian Bur~~u of Statis-

tics 
Mr Brian S. Walker, Supervisor, Budgeting Advisory Service, S.A.Department for Com-

munity Welfare' . 
The Hon. Mr Justice J .M. White, Supreme Court of South AustralIa 
Mr John E. Willis, Department of Legal Studies, La Trobe University 

Insurance Contracts 
Mr L.J. Cohn, Deputy General Manager and Chief Actuary, The National Mutual Life 

Association 
Mr John P. Dawson, Executive Director, The Confederation of Insurance Brokers 
Mr K.E. Dorrell, Director, W.l'. Greig Pty Ltd 
Mr A.J. Duggan, University of Melbourne . 
Mr Stephen France, Mercantile & General Life Reinsurance Co. of AustralIa 
Mr R.G. Glading, A.P.A. Life,Assurance , 
Professor J. Goldring, School of Law, Macquarie University 
Mr J.G. Green, Director, MeN Australasian Pty Ltd 
Professor D.J. Harland, University of Sydney Law School and Chairman, National" Con-

sumer Affairs Advisory Council' . 
His Honour Judge D.C. Heenan, Chairman of Jud~es, District Court of ~estern AustralIa 
Mr J. Hingley, Fed~".ation of Associations of A.M".P. Society RepresentatIves . 
Mr: F. Hoffman, Chairman (N.S.W.), The Corporation of Insurance Btokers of AustralIa 
MrP.M. Holt, Assistant Commissioner, Trade Practices Commission 
Mr R,A. Judge, Deputy Life lnsurance Commissioner (Co~mon~ealth) . " 
Mr Peter Kell, Assistant General Manager, GeneraLAccldent Frre & LIfe Assurance Co. 

Ltd 
Professor Spencer L. Kimball, ,?rofessor of Law, University of Chi~ag9 
Mr F.H. Letcher, formerly Assistant General Manager, The UOlted Inslrrance Co .. Ltd;. 

Director, City Mutual General Assurance Co. Ltd . \1 

Professor Harold Luntz, George Paton Professor of Law, University of Melbourne 
Mr S.1. McDonald, McDonald Benjamin Smyth (N.S.W.) Pty Ltd 
Mr A.M. MacGillivray, General Manager, Shield Life Assurance Ltd 
Mr E. Madill, Young Madill & Co. Pty Ltd, Chartered Loss Adjusters 
Mr J. Marshall, C,anney Insurance (Aust.) Pty Ltd / 
Mr G.R. Masel, Messrs Phillips, Fox and Masel, Solicitors . 
Mr G.L. Melville, Life Insurance Cqmmissioner for the Commonwealth 
Mr A.P. Moore, University of Adelaide 
Mr I. O'Brien, Secretary, Public Affairs, A.M.P. Society 

'Mr R.P. Quinn, Queensland Insurance Commissioner' " 
Mr N.E. Renton, Executive Director, Life Insurance Federation of Australia 
Mr A.J. Robinson, General Manager, R .. ~.C.V. Insurance PtyLtd . . 
His Honour Juage Arthur Rogerson, Chairman, Credit Tribunal qf South AustralIa 
Mr R. Smith, Executiv~ Director;' Insurance Council of Australia 
Mr John A. Smythe, Life Underwriters Association 
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Mr J.K. Staveley, Managing Director, A.M.P. Fire & General Insurance Co. Ltd 
Professor K.C.T. Sutton, Professor of Law, University of Queensland 
Mr G. Taylor, Assistant Secretary, Departrhent of Treasury 
Mr Gordon Taylor, Chief Legal Officer, A.M.P. Society 
Mr R. Thomas, Macquarie University, 
Mr D.P. Wallace, As\~istant Ge~eral ·Manager, T & G Mutual Life Society Ltd 
Mr John G. Wallace, General Counse.! in Australia for Lloyds 
Mr Timothy M. Webber, Company Solicitor, N.R.M.A. Insurance Limited 
Mr John Willis, Department of Legal Studies, La Trobe University 

Aboriginal Customary Law 
Mr Jimmy Biendurry, former member of National Aboriginal Conference·' 

( '. 

Professor R.M. Berndt; Department of Anthropology.,' The University of Western Australia 
Dr H.C. Coombs, Visiting Fellow; The Australian National University 
Ms Pam D,itton, Lawyer, Central Australian Aboriginal Legal Aid Service 

. Father 'Patrick Dodson, Aboriginal Catholic priest and community worker, AHce Springs 
Mrs Molly Dyer, formerly of the Victorian Aboriginal Child Care Agency 
.The Hon. Sir ~illiru:n Fo~ster, ~hief Ju~tice, Supreme Court of the Northern Territory 
Mr G.P. GalvlO, ChIef StIpendIary MagIstrate, Northern Territory . " 
Assistant Commissioner A. Grant, Northern Territory Police 
Mrs Ruby Hammond, formerly Aboriginal Legal Rights Movement, South Australia 
Mr Barn~y King, Field Officer, Aboriginal and Torres StraitIslander Legal Service 
Ms MarCIa Langton, Education Officer, Australian Institute of Aboriginal Studies 
Mr Tom Lewis, President, Beswick Town Council 
Mr J.P.M. Long, Department of Aboriginal Affai~s, Canberra 
Mr Andrew Ligertwood, University of Adelaide 
Dr Ken Maddock, Macquarie University . 
Mr John Newfong, formerly National Aboriginal Conference 
Dr. S.S. Richardson, Principal, Canberra College of Advanced Education 
Mr Silas Roberts, Maningrida Council, Northern Territory 
Mr. G. Robinson, Executive and Policy Unit, Department of Law, Darwin 
Professor K.W. Ryan, Professor of Law, University of Queensland 
Dr P.G. Sack, Fel!ow, Institute of Advanced Legal Studies, Australian National University 
The Hon. Mr Justice John Toohey, Judge of the Federal Court of Australia, Supreme Court 

of the Northern Territory and formerly Aboriginal Land 'Commissioner " 

Privacy .. 
Professor Stanley I. Be/ln, Professorial Fellow in Philosophy, Research School of Sciences, 

.. Australian National University 
Mr B. Bargon, General Manager, Credit Reference Association of Australia Ltd 
Mr P.W. Bates, Lectuter, University of N.S:W. 
Mr R.A. Butcher, Direct9!, Wards Mercantile Agency',Pty Ltd 
Mr G. Cas~man, Department of the Capital Territory' 
MrRoger Clarke, formerly of the N.S.W. Priva~y Committee 
Mr G. H. Cooper, Management Consultant, Touche Ross aDd Co., Sydney " 
Mr LJ. Curtis, COfilmonwealth Attorney-General's Department 
Mr G.D. Faichney, Capital Territory Health Commission . 
Mr R.J. Findlay, Commonwealth Department of Health ., 
Mr A.V!. Goldsworthy, Gener~ Manager and Chief Executive of the S.G.I.O. Buildipg 

Society . 
Mr B.Guerin, Chairman, South Australian Data Processing Board'" 

, Dr L. G. Lawrence, Management Consultant, Touche Ross and Co., Sydney 
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Mr D. Leavey, Special Investigations Officer. Government Insur~ce <?ffice of N.S.W, 
Professor Hr ; McCloskey, Professor cf Philosophy, La Trobe Umversity, Melbourne 
Mr P. McGonigal, Department of Industry and Commerce ,\ 
Mr M. Migus, Department of Immigration and Ethnic Affairs 
Mr R. Minns, Commonwealth Public Service Board . 
Professor R. G. Nettheim, Professor of Law, University of New South Wales 
Mr C. Shields, Insurance Claims Consultant, Sydney 
Mr S.F.M. Skehill, Department of Social Security 
Mr B. Smith, Australian Bankers' Association 
Mr R.A. St John, Department of the Prime Minister and Cabinet 
Mr. A. L. Tyree, Lecturer in Law, University of New South Wales 

Access to the Courts 
Mr A. Abo, formerly of Confederation of Australian Industry, now of Queensland Confed-

eration of Industry o. " 'i 

Mr G . .o. Allen, Australian Industries Development Association 
Mr A.J. Boulton, Legal Officer, ACTU 

., Mr A. Cornell" Solicitor, Messrs Blake and Riggall 
Mr A. Cullen, Federal Secretary, Australian Finance Conferenc~ Ltd 
Mr P. Gallagher, Commissioner, Department of Consumer Affairs, N. S. W 
Mr A.~. Godfrey-Smith, The N.S, W. Institute o~ Technolo~y. . . . '.' , 
Mr. J. Greenwell, First Assistant Secretary, Busmess Affairs DiViSion, Attorney-General s 

Department, Canberra 
Proiessor D. Harl~nd, University of Sydney 
Mr F Hoffman, National President, Corporation of Insurance Brokers 
Mr P. Holt, Assistant Commissioner, Trade Practices Commission 
Mr A.G. Kerr, Deputy Commonwealth Ombudsman, Canberra 
The HOD. Mr Justice Lockhart, Federal Court of Australia 
Mr A. Moore, University of Adelaide. J' 

Mr O.D. Sperling, Solicitor, Messrs Higgins, Morgan If' Partners, Sydney 
Mr M.G. Vernon, Chairman, Consumer Affairs C~uncd (A.C.T.) IJ 
Dr G. De Q. Walker, Australian National Universi\IY rr 
Mr M.R. Wilcox, Q.C., Barrister, Sydney II " If 
Professor N.J. Williams, Barrister, Melbourne \, 
Mr tR.T.Wood, Barrister, Sydney .<.~"'. 
Mr. ·P. W. Young, Q.c., Barrister, Sydney \ 

Sentencing'\' ., 
Dr A.A. Bartholomew, Consultant Psychiatrist, Department of Health, Victona 
Dr T. Beed, Director, Sample Survey Research Centre, University of Sydney ~'j 
Mr. P. Cashman, Research Officer, Law Foundation oeNew South Wales . 
Mr W. Clifford, Director, Australian Institute of Griminology " .. 
The Hon. Xavier Connor, Q.C., formerly Judge of tb~ Federal Court ,~f Austraha and 

Supreme Court of A.C.T ., . . 
Mr L.B. Gard, Director, Department of Correctional SerVIces, South Austraha 
Mr A.R. Green, Prisoners' Action Group 
Dr G.M. McGrath, University of New England '. ,. . , 
Mr J.G. Mackay, Director, Probation and Parole Service, Attorney-General s,' Department, 

Hobart .' " 
Mr W. Nicholl, Stipendiary Magistrate, 'Australian Capital Territory 
Mr T. Purcell, Director, The Law Foundation of New South Wales 

" Mr F."Rinaldi, Australian National University, Canberra 
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The Hon. Mr Justice Roden, Supreme Court of New Soutli Wales, Member of the Austra­
lian Capital Territory Law Reform Commission 

Dr ~.J. Sutt~n, Director, N.S.W. Bureau of Crime Statistics and Research, Sydney 
Semor Supenntendent W. Williams', Q.P.M., Australian Federal Police Canberra 

" ' 

Evidence. 
Mr K. V. Borick, Barrister, South Australia 
The Hon. Sir Richard Eggleston, Chancellor, Monash University, Melbourne 
The Hon. Mr Justice(.H.H. Glass, Supreme Court of N.S. W. 
Mr C. Hermes, Chief Magistrate, Court of Petty Sessions, Canberra 
Mr DysoI,l Heydon, Barrister, Sydney 
Mr D. A. Jessop, Attorney-General's Department, Canberra. 
The Hon. Judge .Martin, Q.C., District Court, Sydney, and Member of the Australian Capi-

tal Territory Law Reform Commission ' 
The Hon. Mr Justice P:E. Nygh, !Family Court o(Australia. .\ 
The Hon. Mr JustiCe LF. Sheppard, Federal Court of Australia 
Mr D. Sturgess, Barrister, Brisbane 
Mr C. Tapper! Reader in Law, Oxford University 
Dr D. Thomson, Department of Psychology, Monash University, Melbourne 
Mr Frank Vincent, Q.C. Barrister, Melbourne 
Mr P. Waight, Lecturer in Law, Australian National University, Canberra 
Mr M. Weinberg, Senior L~lturer in Law, University of Melbourne 

1,~ j'1 I' . 

33. The Commission records its appr~ciation\ to the consultants who freely give of their time 
in consulting on Commission drafts, attending meetings and otherwise making themselves 
~vailable for consultation. It also records its thanks to universiti~s, employers and organisations 
which, in many cases have consented to the .appointment of its honorary consultants. 

34. The Commission is also fortunate to have the assistance of Professor J.G. Starke, Q.C. 
who is assisting the Commission in a consultative capacity with its References on Aboriginal 
Customary Law; Privacy and Sentencing, and'Mr J. Q. Ewens, C.M.G., C.B.E. formerly 
First Parliamentary Counsel of the Commonwealth of Australia, who is assisting' the Co~­
mission in settling the drafting of legislation to accompany its report On Insurance Contracts 
an.d ~s also a consultant on the Commission's Sentencing and Evidence refer~,ces. The Com­
miSSion also acknowledges the work done by Mr N.T. Sexton, former D'irectorof the. Legista­
tive Drafting Institute in connection with the Reference on Insurance Contracts. 

II ". , 

Commission Publications 

35. The Law Reform Commission Act 1973 m;,dces provision for the Commission to furnish 
reports to the Attorney-Ge,neral on each"of its refere"nces. The Minister is then required to table 
such. reports in Pariiamellt. The'repoi1s can be obtained from Australian Government Publishing 
Service bookshops throughout Australia; a list of titles appears at the front of this report. The 
C;ommis~ion also issues consultative papers in connection with its references; these are working 
papers, Issues papers, research papers and discussion papers. The papers, which normally re­
ceive the wide~t distribution, apart f'romreports, are the Commission's discussion papers. An 
explanation of each category of paper follows: . . 

[ssues.Papers-' These are usual'ly published in'the early stages of a reference. They are in-
'tended to raise for consideration the principld issues that seem to present th~mselves. Con­
clusions and proposals are' generally kept toa minimum. These papers are circulated to 
persons and organisations who are expert in the area and who are able to make suggestions 

:\ 
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to the Commission about matters arising from the tenns of Reference and the scope of the 
issues to be explored. 

Discussion Papers-These generally contain th~ Commission's tentative proposals or advance 
various options for refonn. They are distributed widely to help focus public and expert 
debate. The function of discussion papers is frequently misunderstood. They are not draft 
reports. The presence of tentative proposals merely provides an indication of the Com­
mission's thinking at the time of the publication of the paper. The options for reform 
contained in, the paper assist in identifying solutions. These are then tested in subsequent 
public debatf~. The comments and submissions are considered by the Commission when 
preparing its final report. 

Summary Discussion Papers-In appropriate cases, a summary discussion paper will also be 
issued, which will generally have a wider circulation than the full paper. It indicates that 
persons wishing to comment can obtain a copy of the full discussion paper on request. In 
this way, the Commission hopes to',reach persons and organisations who have an interest 
in, or may be affected by, Commission proposals. By arrangements with the Australian 
Law Journal. the LegaL Service Bulletin and relevant specialized journals (e.g. The Valuer. 
Insurance Broker. AboriginaL Legal Bulletin etc.) arrangements are made for the general 
distribution of the pamphlet throughout the legal profession and othei:' professions or indus­
tries specially affected. As a result of this distribution, many informed comments are re­
ceived and suggestions and criticisms made which are of specific help to the Commissiofl. 

Working Papers-A discussion paper mayor may not be supported by a detailed working 
paper. TIlis will depend upon the nature of the subject matter and the requirements of the 
reference. Where a working paper is prepared, it will, generally be available on a limited 
basis because of its bulk and the cost of production. Because of its detailed and technical 
nature, a working paper is intended for persons who have a particular expertise in the 
subject under consideration and who are able and willing to comment in detail. 

Research Papers-These are prepared by individual officers based on research and/or field 
work undertaken by them on a particular aspect of a reference. They are in the natur~· of 
internal papers prepared by a member of the Commission's staff for the Commissi</I"s 
consideration. Accordingly, they do not reflect the Commission's views. They are cin .. ,~­
lated on a limited basis to persons and organisations who may wish to provide initial' 
comment before the Commission undertakes a more detailed consideration of the issues 
raised and secures public comment on them. Research papers often form the basi~ of p~u'ts 
of the Commission's Discussion papers and final report. .' 

The following table sets out the Research Papers issued by the Commission 

Privacy 
Research Pap~r 1 
Research Paper 2 
Research Paper 3 
Research Paper 4 

Research Paper 5 
Research Paper 6 
Research Paper 7 
Research Paper 8" 
,Research Paper 9 
Research Paper 10 
Research Paper 11 

Employment Records: Commonwealth Employment Service 
Employment Records: Australian Public Service 
Statistical Records: Census of Population and Housing 
Statistical Records: Production of Statistics in the Commonwealth 
Government 
Health Insurance Records 
Final Storage of Personal Information: Archival Practices 
Medical Records " 
Federal Police Records 
Credit Records 
Educational',Records 
Taxation and Privacy 
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Research Paper 12 
Research Paper 13 

Sentencing 
Research Paper 1 

Research Paper 2 
Research Paper 3 
Research Paper 4 
Research Paper 5 
Research Paper 6 
Research Paper 7 

Research Paper 8 
Research Paper 9 
Research Paper 10 

Evidence 
Research Paper I 
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Social Security and Privacy 
Banking and Privacy 

~n Ana~ysis of Penalties Provided in Commonwealth and Austra­
lIan CapItal Territory Legislation 
Minimu~ Standards. for Treatment of Fede~al Offenders 
Alternatl~es to Impnsonment: The Fine as a Sentencing Measure 
Commu~Ity Work Orders as an Option for Sentencing 

,Sentencmg the Federal Offender: Jurisdictional Problems 
Federal Parole Systems 
Limiting Sentencing Discretion: Strategies for Reducing the Inci­
dence of Unjustified Disparities 
Pro~ation as. an Option for Sentencing 
SOCial Secunty Prosecutions 
A Nafional Survey of Judges and Magistrates 

Comparison of Evidence Legislation Applying in Federal Courts 
and Courts of the Territories 

Research Paper 2 Comm L f E 'd " on ?W 0 VI ence: Areas of Disagreement and Uncertainty 
Research Paper 3 Hearsay EVIdence Proposal 
Research Paper 4 Secondary Evidence of Documents 
Research Paper 5 Competence and Compellability of Witnesses 
Research Paper 6 Sworn and Unsworn Evidence 
Research Paper 7 Relevance 
Research Paper 8 Manner of Giving Evidence 

AboriginaL Customary Laws 
Research Paper 1 Promised Marriage in Aboriginal Society 
Research Paper 2 The R~co~nition of Aboriginal Customary or Tribal Marriage: Gen­

Research Paper 3 

Research Paper 4 

eral PnncIples 
~he Recognit!~n of Aboriginal Tribal Marriage: Areas for Func­
tIOnal RecognItIon 
Aboriginal Customary Law: Child Custody, Fostering and Adoption 

Clearing House Functions for Australia 

~6'A Tth~rCO~~ission. is conti~uing .its functions as ~ clearing house of law reform information 
~~e i~:~: ~~ thee ~~rvI~s~provI1edd mclude. the publication of its quarterly bulletin Reform and 

.' aw e ~rm n ex and Its half yearly supplements. To this will be added 
:i~~~I~o~lzfa~a;~t;form ~lg~st. The Commission ~lso. has ~esponsibi1ity for. collecting sugges-

I h 
0 .~ .ma e y persons and orgamsatIOns m respect of matters within Com 

monwea t responsIbIlIty. 1 -

37. Refor~ The quarte~ly bul~etin Reform continues to be read widely both in A~<;tralia and 
oversea~. e .current CIrculatIon of the bulletin exceeds 1,500 copies The" b . . 
reade~shlp con~mues to grow. The bulletin contains information on law r~fonn su scnptIOn 
~otht 1~.Au~traha ;nd overse~s. It also contains details of reports completed or in p~:;:~~~:~~ 

us ra Ian aw re orm agencIes as well as agencies in a number of overseas countries Extracts 
from Reform are fliequently reproduced in Australian and overseas law journals. It h~s proved 

I Annual Report 1980 (ALRC 17) 6-7, 21. 
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an effective and inexpensive way of bringing to a wide audience, general information about 
progress in law reform in Australia. 

38. The Law Reform Digest. The Law Reform Digest will be published in the next few 
months. It will contain a summary of law reform proposals made by law' reform agencies 
throughout Australia, New Zealand and Papua New Guinea from 1916 to 1980. It will be of 
great use in common law countries throughout the world in bringing to notice cin a single, 
convenient volume, the proposals of the Australasian law reform agencies concerning im­
provement of the legal system. It should spread the influence of the reports of the agencies and 
contribute to the work of law reform, particularly in developing countries. It is hoped that, 
within Australasia, it will ensure that unnecessary duplication of law reform research effort is 
kept to a minimum. 

39. Law Reform Suggestions. Following the Government's acceptance of the recommen­
dation by the Senate Standing Committee on Constitutional and, Legal Affairs that the Com­
mission should compile a register of law reform suggestions and report on them annually to 
Parliament, the Commission included in its 1980 and 1981 Annual Reports a schedule of 
suggestions. A schedule of suggestions received since the last Annual Report is at Appendix A. 
This schedule contains suggestions for law reform which have come to the Commission's 
notice in the past year. The list is not meant to be exhaustive nor does it include proposals 
made by other law reform agencies. Although some suggestions are not new and may have 
been made: previously , they are included as giving an indication of concern about aspects of the 
law. Inclusion of a suggestion does not imply any opinion by the Commission about the merits 
or otherwise of the suggestion. Ii 

Public Consultation 

40. The Commission has always stressed the importance of consulting. the public before' IFor­
mulating its final recommendations on' reform of the law. The importance of public consulta­
tion in this process was also stressed by the Senate Standing Committee on Constitutional ',2\nd 
Legal Affairs which made the following recommendation:! '. 

The Law Reform Commission, while fully maintaining and asserting its independence, shouldt~tke :: 
into account the likely acceptability of its proposals to Government and Parliament. To this end it 
should in the course .,of preparing its reports inform itself in the manner and to the extent it thiJ;lks 
necessary or appropriate by consulting with Government and Opposition politicians and intere's,ted 
community groups. Government and Opposition partieos should fully co-qperate with the Commis~ion 
in any s~~ps it may take to inform itself in this way, 2' . 

41 . Methods of public consultation used by the Commission include: 

• distribution of consultative papers;" 
• conduct of public hearings and seminars;' 
• issue of me9ia releases; 
• conduct of surveys and public opinion polls; 
• undertaking interviews with the press; 
• participating in radio and television programmes; 
• holding discussions with parliamentary committees and individual Members of Parlia­

ment; 

2 Reformillg the Law. a Report by the Sellate Stalldillg Committee 011 Constitutiollal alld Legal Affairs 011 the Process­
illg of Law Reform Proposals ill Austmlia. AGPS, Canberra,_ 1979, 24~ 
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• making addresses to professional bodies, universities, community organisations and con­
ferences; 

• holding discussions with individuals; 
• invitation of written submissions 

The method of public consultation varies between references. It is obvious that different 
methods must be use?~or References as different as Evidence and Aboriginal Customary Law. 
However, the Commission has' made every effort to stimulate public debate on its proposals in 
the past and will continue to do so. 

Visits 

42. The. Co.mmi~sion is m~intaining its policy of reciprocal exchange arrangements with simi­
lar ,orgamsatl~ns .. n AustralIa and overseas. It is continuing its close links with such inter­
?atl.onal orgamsatlO~s as the Cor:nmonwealth Secretariat, the Council of Europe and the Organ­
IsatIOn fo~ Economl,c Co-operatIOn and Development. The many visitors to the Commission 
from wlthm AustralIa. and overseas en~ble it to strengthen its contacts with organisations and 
persons whose work IS relevant to projects before the Commission, and to law reform gener­
ally. 

Appreciation 

43. The Commission expresses its appreciation for the assistance provided by government 
departments, both Commonwealth and State, Australian Embassies and High Commissions and 
law reform bodies and universities in Australia and overseas. The Commission has also had the 
~enefit of consultations with many distinguished judges, legal and other scholars, Parliamenta­
n~ns, members of the, legal profes~i?n, rep~esentatives of industry and community organis­
atlO~s, governm~nt officers a~d .0ffI~lals of mt~rnati?nal organisations. These are greatly ap-
preCiated and assist the Commission In the effective discharge of its functions. .. 
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Action 

Minister and Departmental 
officers. 

ALRC 19 Annual As ALRC 3 
Report 1981 
tabled 12 November 
1981 

Insurance 
Contracts 
Stage II 

9 September 
1979 

Issues Paper No. 22 ALRC 20 Insurance Recenily tabled. 
Insurance Contracts Contracts 1982 
June 1977 

Discussion Paper 
No.7 
Insurance Commcts 

» ,Y 
Complaints Against Police (ALRC 1 and 9) 

45. The Complaints (Australian Federal Police) Act 1981, introducing substantially the 
scheme proposed by the Commission, came into force on 1 May 1982.1 The legislation pro­
vides for: 

• establishment of :m Internal Investigation Division" of Police; 
• the Commonwellith Ombudsman to be a neutral recipient and, in some cases, investigator 

of complaints with certain enhanced powers; and 
• establishment of a Police Disciplinary Tribunal, presided over by a member of the 

Judiciary. The Federal Police Disciplinary Tribunal members are Mr Justice Kelly of the 
Federal Court, Mr J.B. Norris Q.C., and Mr R.J. Cahill S.M. 

Yet to be proclaimed is the Australian Federal Police Amendment Act 1981. That Act im­
plements two further recommendations o( the Commission. 2 These dealt with: 

• provision for viCarious liability by the Commonwealth for the cQnduct of police officers 
in tM course of their duties; and -

• provision requiring identification numbers ~nd address of police in uniform. 
The origin of the rule that the Commonwealth was not liable, as an ordinary employer is, for 
the acts or omissions of police officers was described, analysed and criticised in the Com­
mission's reports. In advance of federal legislation, the Queensland Police Act was amended to 
provide for vicarious liability for police. Legislatiou, has also been introduced in other States. 

Cr:jminal Investigation (ALRC 2) 

46. Th~, Criminal Invest.igation Bill 1977 was introduced into the Parliament on 24 March 
1977. "When the Parliament was dissolved in November 1977 the Bill lapsed. A slightly 
aDl~v:cted Bill was re-introduced by the Attorney-General on 18 November 1981. Senator 
Durack described the measure as 'the single most significant reform in Australian policing'. He 

.' 
I . Complaints (Australian Federal Police) Bill 1981 Australia, Senate, Hansard. 26 February 1981; 170. I'A",'.'];" sOn .... Ha",ani. 26 F.bru"Y 19B1. 172 . 
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said that his view of the legislation and the imp~c;::t it would have on policing was shared by the 
Commissioner of the Australian Federal Police, Sir Colin Woods.' Senator Durack said that the 
Bill set out in a clear and precise form the rights and duties of citizens and members of the 
AFP in relation to the investigation of offences against Federal and A.c:i. laws: 

The l~gislation also seeks to establish a proper balance between the community's need for effective 
law enforcement and the need to preserve and respect basic human rights and freedom. 

Listing some of the important features of the Bill, the Attorney-General mentioneQ: 

• a person in custody interviewed, by the police would be given a specific right to be 
assisted by a lawyer and time to contact a lawyer; 

• restrictions will be imposed on the use of force, including firearms, for the purpose of 
arrest; 

• strict criteria will be laid down for arrest without warrant; " 
• taking of fingerprints will be permitted for identification purposes only; 
• provision will be introduced to protect the identification of suspects through identification 

parades and other procedures; 
• rules will be laid down as to the sound recording and admissibility of oral confessions 

made to police officers;' 
• general search warrants will be abolished and special provisions made to cover the grant­

ing of particular search warrants; 
• alterations will be made to the system of police bail, including spelling out of criteria to 

" be applied by the police in making bail decisions; and ., 
• recognition will be given to the need for special assistance to A:borigines, children and 

non English-speaking suspects when under interrogation in criminal matters. 

The Attorney-?eneral pointed out that the form of the legislation followed a thorough review 
of the .1977 BIll: The Government had consi~ered submissions by police, civil liberties, legal 
p~ofessI~nal bodIes. and others. However, although a number of changes had been made 'they 
dId not mterfere WIth the major reforms proposed in the 1977 Bill' . Senator Durack indicated 
that the Commissioner of the Federal Police, Sir Colin Woods, had told him that the provisions 
in the Bill were 'workable in the Federal area' of policing. Their introduction could have a 
long-term impact beyond the Federal Police, jf State Governments chose to follow the Com­
monwealth's lead. Senator Durack said the Criminal Investigation Bill represented probably the 
fi~st . atte~pt b~ a. commo~ law cou~try to state comprehensively the principles applying to 
cnmmal mvestIgatIon, consIstt:mtly WIth the requirement of the International Covenant on Civil' 
and Political Rights. .. 

In a real and practIcal way this Bill, together with the Complaints (Australian Federal Police) Act 
1981 and the Human Rights Commission Act 1981 demonstrates the concern of the Government with 
the protection and promotion of the rights of the individual. The Bill exemplifies the Government's 
appreciation that the rights of the individual, to be effective, need to be set out clearly andspecifi-
cally. 1,1 

Debate on the Bill was adjourned to allow public comment, and h~s yet to be resumed. 

Alcohol, Drugs and Driving (ALRC 4) 

47. The Motor Traffic (Alcohol and Drugs) Ordinance i977 (A.C.T.) No. 17 of 1977, based 
with minor exceptions on the Commission's fourth report, is now in force in the Australian 
Capit.al Territory. Some .considerat~on of the operation of the Ordinance is being given by the 
Cnmmal Law Consultative Commlttee of the Australian Capital Territory which is convene'd 
and chaired by the Chairman of this Commission. 
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Insolvency: The Regular Payment of Debts (ALRC 6) 

48. The Commission's sixth report, Insolvency: ,The Regular Payment of Debts, was tabled in 
Federal Parliament on 4 November 1977. The Commission proposed that a regular payment of 
debts program be established to enable non-business debtors to pay their debts by instalments 
over a period of up to three years. Arrangements of a similar nature have operated successfully 
in the United States for over forty years. Further particulars of the Commission's recommen­
dations can be found in the Annual Report 1977.3 The report was under consideration by the 
Department of Business and Consumer J\ff,airs, which was abolished on 7 May 1982. Re­
sponsibility for the implementation of the, report then passed to the Attorney-General. 

") .' 

49. Some of the basic recommendations of the Commission's report were enacted in South 
Australia in the Debts Repayment Act 1978, noted in the Annual Report 1979. 4 That Act has 
not come into force. In 1980, following a change of Government at the general election, the 
Government of South Australia announced that it had decided not to proclaim the Act at pre­
sent. Speaking in the Estimates Committee, the Minister of Community Welfare and Minister 
of Consumer Affairs, the Hon. J.C. B~rdett, indicated that the Government wished to examine 
the operation of the most recent amendments to the federal Bankruptcy Act5 before proclaiming 
the Debts Repaymel,lt Act 1978. The Minister added that the Act will pot be repealed At will 
b~ left on the Statute Book so that tlJe opportunity is clearly there to proclaim it if it does 
appear to be appropriate at sometime. 6 

,. :1 

50. In July 1981, the Minister for Business and Consumer Affairs (the Hon. Mr J. Moore) 
released a list of detailed proposals for amendments to the Bankruptcy Act and called for 
public submissions. One proposal is that, where an estate has divisible assets of less than 
$1000 and no objection has been lodged, the bankrupt should be discharged after six months 
from the dat~ of his" bankruptcy. This proposal arose out of a review of Federal bankruptcy 
functions designed to cut down on unproductive bureaucracy and regulation. A Joint Manage­
ment Review queried whether any useful, purpose was served, in the case of, bankrupts with 
virtually no assets, by the requirement that they must remain bankrupt for at least three years 
unless they approach a court for early discharge. The material cited in support of the proposal 
quotes in full from the Commission's sixth report. In that report, the Commission rec­
ommended automatic di,~charge of non-business debtors after six months. Already legislation to 
reduce the period from five years to three years has been passed. 7 

Human Tissue Transplants (ALRC 7) 

51. The A.C.T. Transplantation and Anatomy Ordinance 1978, came into effect in December 
1978. The Ordinance is based on the draft Ordinance proposed by the Commission in its 
report. Legislation based OJl the Commission's recommendations has also been enacted in 
Queensland and the Northern Territory. A Bill based on the Comn;tission's report was before 
the Victorian Parliament when it was dissolved for the 1982 elections. The Ministers of Health 
in South Australia, Western Australia, and New South Wales have announced the intention to 
introduce legislation based on the report. The report is not only important as a uniform law 

3 ALRC 8, 27-8. 
( ALRC.13, 26. 
5 Bankruptcy Amendment Act 1980. See Allllual Report 1980, ALRC 17, 26. " 
6 Parliamentary Debates, South Australia, 9 October 1980,437 (House of Assembly, Estimates Committee B). Cj. 

26 November 1980, 2209 Legislative Council. 0 

1 Bankruptcy Amendment Act 1980, s. 72 which inserted '3 new s. 149 in the Bankruptcy Act 1966. 
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exercise. It also represents a successful model for the achievement of law reform in a controv­
ersial area of concern. A number of bioethical problems of a similar character have produced 
public calls for reference to the Law Reform Commission. 

Unfair Publication (ALRC 11) 

52. The Commission's report, which was tabled on 7 June 1979 has been under consideration 
by the Standing Committee of Commonwealth,and State Attorneys-General. Details of the 
Commission's proposals are set out in the 1979 Annual Report.s 

53. The Standing Committee of Federal and State Attorneys-General at Queenstown, New 
Zealand, on 15 February 1982 continued to work through the proposed uniform Act. It was 
agreed that a person wishing to plead justification as a defence to a defamation action should 
have to establish that his statement was 'for the public benefit as well as that it was the truth'. 
Under Australian law at present, truth alone is a defence to civil actions for defamation in a 
number of jurisdictions, whilst in others, it is necessary for the defendant to establish truth and 
public benefit or truth and public interest. The Commission's report, proposed a different 
compromise to that suggested by the Law Ministers. The Commission suggestion was that truth 
alone should be the defence of justification. However, to compensate for the deletion of the 
uncertain element of 'public benefit' in some jurisdictions, the Commission proposed a care­
fully designed and limited privacy action, where it was established that the publication com­
plained of, though true, invaded, without public jl,stification, tbe private zone of the subject. 
Commenting on the decisions made in New Zealand, the Commonwealth Attorney-General, 
Senator Durack, said that they had 'substantially advanced progress towards uniform defama­
tion law in Australia'. He said that the Attorneys-General had 'now agreed on most of the 
major issues which would form the basis of a uniform defamation law'. Amongst the other 
conclusions reached at the Ne,w Zealand meeting were: 

• the need for further consideration of absolute privilege; 
• the need for a uniform list of proceedings and reports which will be entitled to qualified 

privilege; 
• introduction of a strict time limitation for the bringing of actions, being one year from 

knowledge of the publication or three years from its date, whichever is sooner. The 
Commission recommended six months or three years; 

• provision for injunctions and corrections in the case of defamation of the dead. Further 
consideration is to be given to damages in such cases, although the Commission rec-
ommended against damages in such cases; , 

• preparation of a Qraft model Bill andcconsideration of whether it should be a code. 
The Commonwealth Attorney-General said that he hoped it would be possible to dispose of the 
remaining issues of the uniform defamation law at the next meeting of the Standing Commit­
tee. A further meeting of the Ministers is to take place at the end of August 1982. 

54. An earlier meeting of the Committee in Perth announced on 26 November 1981 that 
agreement had been reached on the main categories of remedies that should be available to the 
proposed uniform defamation laws. The Attorney-General, Senator Durack, indicated that the 
main categories of remedies agreed on were: 

• power for the court to order publication of a correction; , 
• power for the court to order publication of the fact that a judgment has been made in a 

defamation action; 

8 ALRC 13, 27-28. 
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• power for the court to make injunctions and declarations; 
• delineation of the rules governing the calculation of damages for defamation. 

The principles of damages follow closely the recommendations of the Commission. The issue 
of the abolition of punitive damages, recommended by the Commission, was not apparently 
dealt with. 

Privacy and the Census (ALRC 12) 

55. The Comniission's report on this subject was tabled in Parliament on 15 November 1979. 
Details of the Commission's proposals are set in the Commission's Annual Report 1980. 9 

Details of the Government's response to some of the proposals made by the Commission are 
also set out in the Annual Report 1980. 10 On 10 September 1980 the Treasurer made a further 
statement on other aspects of the Commission's report.ll That statement is summarised in the 
Annual Report 1981. 12 The Census and Statistics Amendment Act 198 J13 incorporates the 
decisions announced in the Treasurer's statements of 20 November 1979 and 10 September 
1980. 

Lands Acquisition and Compensation (ALRC 14) 

56. The Commission's fourteenth report, Lands Acquisitioll and Compensation wasJabled in 
Parliament on 22 April 1980. De~~ils of the Commission's proposals are set out in the Annual 
Report 1980. 14 A significant number of the Commission's proposals have been implemented in 
the Northern Territory.ls This legislation was based on the proposals set out in the Com­
mission's discussion paper Lands Acquisition Law: Reform Proposals. 16 Many of the proposals 
in the discussion paper were incorporated in the Commission's report. The report is still under 
consideration for the Commonwealth by the Department of Administrative Services. It is un­
derstood that an inter-departmental working group is examining the report. 

Sentencing of Federal Offenders (ALRC 15) 

57. Sentencing Alternatives. The Crimes Am~ndment Act 1982 was given Royal assent on 
16 June 1982. The Act makes a number of reforms to the punishment of federal offenders, 
implementing some of the proposals contained in the Commission's interim report Sentencing 
of Federal Offenders which was tabled in Parliament 21 May 1980. Details of the Com­
mission' sproposals are set out in the Annual Report 1980. 17 Proposals adopted by the legisla­
tion include: 

• provision that, when a gaol term is not mandatory, a person convicted of a federal or 
Capital Territory offence should not be sentenced to prison unless the court is satisfied 
that in all the circumstances no other penalty is app(opriate; 

9 ALRC 17,27-28,. 
10 ALRC 17, 28-29. 
11 Australia, House of Representati:ves, Debates 10 September 1980, 1081. 
12 ALRC 19, 26-27. 
13 Australia, House of Representatives, Debates 30 April 1981, 1854. 
14 ALRC 17,29-30. 
15 Lands Acquisition Act 1978 (N.T.) 
16 ALRC DP 5. 
17 ALRC 17,30-33. 
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• provision requiring a court to state its reasons in writing why no other sentence is appro-
priate if a prison sentence is imposed; . . 

• provi;ion to make available for the punishment of federal offender~, altern~tlves t.o Url-

prisonment (such :as community service orders or weekend detentton) avaIlable m the 
State in which he is convicted. 

58. Prosecution Guidelines. The Commission's interim report dealt wit? the 'p~nishment' of 
federal offenders and pointed Dut tl;lat such punishment could be determmed or mfluenced by 
prosecution decisions. One of the important recommendations of the re~o~ was that the fede.ral 
Attorney-General should issue guidelines to federal prosecutors, estabhshing the lawful polIcy 
to be adopted by them in exercising their discretion. It was f~~~er r;~omm~nded that these 
guidelines should be published and available for review and cntiClsm. In his address to the 
National Convention of the Young Liberals on 14 January 1982, Senator Durack, .the federal 
Attorney-General, announced his intention .to table in th~ Senate a statement settmg ~ut t.h~ 
Commonwealth's prosecution policy. He Said that the polIcy would spell out the general. pnn 
ciples which the federal Attorney-<?eneral and the officers of his department would apply m the 
institution and conduct of prosecutiOns: 

The policy will deal with such questions .as the decisi?n to prosecute, the conduct of cases, the 
question of indemnities for witnesses and pnvate prosecutIOns. . ' 

The Attorney-General said that it would be the ~rst .ti~e any government m Austraha had 
decided to make public the principles that would gmde It m such matters. 

59. Sentencing Council. Establishment of a national sentencing council was also proposeC' i~ 
the Commission's interim report. Mr. Viner, on behalf of the federal Attorney-General, tola 
the House of Representatives on 12 May 1982: 

I have written to the State and Northern Territory Attorneys-General pr?posing the establishment of .a 
sentencing council. The proposal envisages that the council would consIst of. Federal, State and Te~T1-
tory judges and that the A.C.T. would be represented on such a councIl. Alt~ough the sP~rfic 
functions of the proposed council have yet to be agreed upon, I would see. as the pnmepurpose Of the 
council promotion of greater consistency and uniformity in the sentencmg of off~nders throughout 
Australia. . . . Differences in State and Federal criminal laws and proced~res have ~n .the past crea~ed 
prpplems for effective law enforcement ... Establishment of the sentencmg counCil IS regarded; :Il!~ a 

pinticularly constructive reform. . . ~ . j 

The Council proposed by the Government differs somewhat from that .envlsaged . m. ,.he . Co~­
mission's report. The latter proposed a Council c?~prising judges, ~aglstrates, cnm~na! ~UStIC~ . 
administrators, correction authorities, legal practitioners and academiCS. The CO~~l~SI?~ ,pro 
posed that the judicial members should form the majority. Under the announced Imti~tlve, the 
Council will be comprised of judges only. Furthermore, the proposal appear~ to :~nvlsage the 
establishment of a Sentencing Council administratively, rather than by legislation, as con-
templated by the COmmission in its interim report. 
60. Prison Census. The Australian Institute of Crimino'iogy is cur~e~itly conducting a 
National Prison Census in conjunction with the Australian Bureau of Statistics and all Austra­
lian correctional authorities. The Census, which is intended to be .repeated annually, was 
another recommendation of the Commission's interim report on sentencmg. 

61. Future Issues. A number of further issues will be dealt with in the fina\~eport. These ~re 
outlined in Chapter 13 of the report on the Sentellcing of Federal Offenders. For a summary 
of these issues see the Annual Report 1980.20 

18 See ALRC 15, para. 67-71. 
19 ALRC 15, 305-320. 
20 ALRC 17,38-39. ,. 
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Insurance Agents and Broker's (ALRC 16) 

!j 
62. The Commissi<:>;[i's report on Insurance Agents and Brokers (ALRC 16) was tabled in 
Parliament on 11 Se~tember 1980. Details of the Commission's recommendations are set out in 
the Commission's Annual Report 1980. 21 On 10 June 1981 the Treasurer announced in Parlia­
ment that the Government did not propose to implement the recommendations contained in the 
report including for a system of registration of insurance brokers and a requirement for brokers 
to maintain client funds in audited trust accounts. 22 The Treasurer did, however, foreshadow 
the possibility of legislation to deal with one particular problem discussed in the report. At 
present brokers are able to invest or otherwise use premiums and other moneys entrusted to 
them for their own benefit. The Treasurer said that this problem warranted special attention and 
indicated that he would be making a further statement on the qlatter following consul~ation with 
the insurance industry. 23 

63. Following the Government's announced decision not to implement the report ALRC 16, 
Senator Gareth Evans introduced a Private Member's Bill in the Senate based substantially on 
the Bill attached to the Commission's report. The Government continued to oppose the meas­
ure. However, the Bill finally passed through the Senate without a division being called. The 
Bill has been introduced into the House of Representatives and the debate stands adjourned at 
the time of this report. 

64. In mid November 1981 the Federal Treasurer (The Hon. J.W. Howard) tabled in the 
Parliament the report of the Committee of Inquiry into the Australian Financial System (The 
Campbell Report). The Report commented on the Commission's report on Insurance inter­
mediaries (ALRC 16). Noting that there had been little regulation of insurance brokers or 
agents in Australia and that self-regulation has been fragmented, the Committee also pointed 
out that neither common law nor statute was clear concerning the responsibility Of insurers for 
the actions of their agents. It was to clarify this responsibility that much of the Commission's 
report was directed. The Campbell Report did not consider that self regulation alone would be 
sufficient to deal with the problems identified. On the contrary it expressed concern about the 
proliferation of differing State laws to regulate insurance brokers: 

The Committee would not favour sole reliance on self regulation. Governments clearly have a role in 
protecting individual consumers against fraud and misrepresentation. The committee also stresses the 
desirability of consistent regulation. . .. It believes ~very action should be taken by the government 
to eri~~re that appropriate co-operative national legislation is developed. This could provide for the, 
holdi\~ of funds in trust accounts in connection with their business as brokers, as recommended by 
the Law Reform Commission. 

The Campbell Report also favoured the Commission's proposal that brokers should have to 
disclose commission received as remuneration for insurance transactions. Following the Treas­
urer's anouncement the Western Australian Parliament has passed state legislation implement­
ing a system of occupational control of brokers engaged in selling general insurance. 24 Like the 
draft legislation attached to the Commission's report, the Western Australian legislation re­
quires brokers to be registered and makes professional i'ndemnity insurance a condition of 
registration. The legislation goes beyond the Commission's proposals in allowing the Licensing 
Board to refuse a licence on the basis of the applicant's character or lack of qualifications. The 
legislation also requires agents who sell general insurance to register with the Board. The 

() 

21 ALRC 17,33-34. 
22 Australia, House of Representatives, Debates. 10 June 1981, 3417. 
23 id., 3418. 
24 General Insurance Brokers and Agents Act 198\ (W.A.). 

,,-, -~ ~--~-----------------------__ ~ __ .....l. _____ ...... ____ .-..-.&.--_-' , 

, ~ . 

·l 



r 
34 / The Law Reform Commission 

Governments of New South Wales and South Australia have indicated that they intend to 
introduce legislation regulating insurance brokers, although apparently in terms different to that 
enacted in Western Australia. 

Child Welfare (ALRC 18) 

65. The Commission's report was tabled in Parliament on 12 November 1981. Details of the 
Commission's recommendations are set out in the Commission's Annual Report 1981.25 Tabl­
ing the report, Senator Chaney (the Minister representing the Acting Federal Attorney-General) 
indicated the action that was being taken by the Government tv han.dle consideration of the 
report: 

Careful study is clearly required in respect of this report on child welfare. My colleagues will be 
arranging for relevant officers to consider the report in detail. In addition, views will be sought from 
the A.C.T. Children's Advisory Committee. As child welfare is a State responsibility, relevant State 
Departments will also be consulted, as will the A . .c. T. House of Assembly and organisations con­
cerned with child welfare in the Territory. In due course there may be a need for further discussions 
to be arranged with the Law Reform Commission. Following those considei'ations of the report, my 
colleague the Minister for the Capital Territory expects to present options to the Government for child 
welfare legislation in the Australian Capital Territory. 

Discussion is being conducted at th~ invitation of the Minister for the Capital Territory and 
senior officers of the department, concerning the terms of a new Ordinance based on the 
Commission's report. Good progress is being made in those discussions. 

Insurance Contracts (ALRC 20) 

66. Background to Report. This report arises out of a reference to the Commission by the 
Commonwealth Attorney-General. It is the second of two reports proposing reform of the law 
of insurance contracts. It should be read with the Commission's earlier report Insurance Agents' 
and Brokers (ALRC 16) referred to above. Until now, the Australian law of insurance contracts~ 
has been a mixture of common law principles, many of them inherited from earlier times, and 
a number of Imperial, Federal and State statutes. There has never been a coherent sCnItiny of, 
the adequa.cy and appropriateness of the Australian law of insurance contracts until this report .. 

67. The Issues. In responding to the reference, the Commission examined the law governing, 
insurance contracts at the principal stages of the relationship between insurer and insured. 
Some of the situations where current law required reconsideration to enSllre that, where losses 
occur and the insured has acted in good faith, he should receive greater protection included: 

• The Duty of Disclosure. An insured is obliged to disclose to an insurer any fact which a . 
prudent insurer would regard as relevant to the assessment of the risk, even if the insured \ 
has no business knowledge and not the slightest idea of what a prud€?:nt insurer would 
think relevant. CI 

• The Insurer's Remedies. At present, where the insured is in breach of his contract, an 
insurer is entitled to refuse to pay a claim, and possibly place a large and unexpected 
loss on the insured, even if the breach caused no loss to the insurer at all. 

• Subrogation. An insurer may require an insured to sue even a member of his family or 
an employee to collect, for the benefit of the insurer, reimbursement of insurance money 
paid. 

25 ALRC \9,29-30. 
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• Insolvency. The insured may suffer a disastrous loss because the insurer is insolvent and 
unable to meet a claiq:l. . 

68. Guiding Principles. In developing its proposals, the Commission had clearly in mind the 
need to strike an appropriate balance between: , 

• the economic costs, including indirect costs, of reform of present insurance law, insti­
tutions and arrangements; and 

• the benefits-including indirect and intangible benefits, such as securing equity as be-
tween insurers and insureds-that would,be achieved by such a reform. 

In balancing these principles, the Commission paid particular attention to the Report on the 
Australian Financial System (the Campbell Committee Report). That Report recognised that 
intervention in the market place by legislation was justified where it was necessary: 

• to improve the operation of the market, i.e. to make the market more competitive; or 
• to achieve other important soaial objectives. 

Many of the recommendations in the Commission's report are designed to improve the oper­
ation of the insurance market by ensuring that necessary and adequate information is available 
to prospective insureds. Others are designed to provide a set of rules that is fairer in the 
context of present day insurance than the rules developed in an earlier and far differeqt time. 
The following principles were of particular importance in formulating the Commission's rec-
ommendations: a 

• Uniformity and Modernisation. Because insurance is a national industry, the law relating 
to insurance contracts should, so far as is possible, be uniform throughout Australia. It 
should be amended to clarify uncertainties which have arisen in principles developed 
over more than 200 years by common law judges and specify acceptable rules for the 
modern relationship of insurer and insured. 

• Assurance of Fair Competition. The Commission recognised the vital importance of the 
insurance industry to the Australian community. Apart from its insurance activities, it is 
a major employer and investor. It is also a competitive industry. The Commission ac­
cepted the guiding philosophy of the Trade Practices Act. Freedom of contract and pro­
motion of competition, so far as compatible with principles of equity and fairness to the 
insuring public, were accepted as basic goals. 

• Promotion of Informed Choice of Insurance. As far as practicable, insureds should be 
supplied with sufficient information and otherwise protected by the law so that they are 
able to choose insurance policies which best mee~ their needs. 

• The Principle of the Utmost Good Faith (uberrima fides). The insurance contract has 
traditionally been regarded as a relationship of 'the utmost good faith'. The Commission 
believed that this principle should continue to be the touchstone of insurance contracts 
law. But it should be made clear that the insurer as well as the insured should show the 
utmost good faith. II. The Need to Avoid Unfair Burdens. The remeqies available to insurers in-respe'Ct of 
misrepresentation, non-disclosure and breach of contract should not, as they may do at 
present, place a burden on the insured that is vastly disproportionate to the loss the 

, insured's action caused to the insurer. 
• The Need to Avoid Catastrophic Losses. So far as possible, insureds, who might other­

wise unintentionally be exposed to the risk. of catastrophic losses, should be protected 
against losing insurance cover through no fault of their own. . 

69. .The Commission.'s Proposals. The Commission's principal reform proposals included: 

• Supply of Policy. The insured should, on request, be entitled to a copy of his insurance 
policy. Where no policy is supplied,he should b~ protected against any unusual limita-
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tion on cover which is in the contract and which is not drawn to his attention. 
• Standard Cover. To prevent insureds being surprised by unusual terms in major fields of 

domestic insurance, Regulations should provide for standard cover in motor vehicle, 
householder'sfhouseowner's, personal accident, consumer credit and'travel insurance. In­
surers should be able to vary the terms of standard cover. But to be effective, such 
variations should be specifically drawn to the attention of the insured. 

• MisLeading Conduct. Present laws forbidding misleading conduct on the part of insurers 
should be preserved and extended. 

• Insurable Interest. The requirement that the insured must have an 'insurable interest', at 
the time when a contract of general insurance is taken out, should be abolished. The 
requirement should be preserved in the case of life insurance. But the present statutory 
categories of insurable interest in life insurance should be widened to include cases 
where the insured stands to suffer a pecuniary or economic loss on the death of the life 

insured. 
It Insured's Duty of Disclosure. The duty of an insured to disclose to the insurer matters 

relevant to the assessment of the risk should no longer be tested by as,\dng what a 
prudent insurer would regard as relevant, but by asking what the insured knew, or what a 
reasonable person in the insured's circumstances would have known, to be relevant to the 
assesment of risk. The insurer's right to avoid a contract from its inception for non­
disclosure should be abolished. The insurer should continue to be entitled to cancel the 
contract prospectively. It should also be entitled to adjust a claim to take into account the 
loss suffered by it because of the breach of the duty of disclosure . 

• Misrepresentation. Reforms similar to those recommended for the duty of disclosure 
should be made to the law relating to misrepresentation . 

• Fraud by Insured. Subject to retention of the provisions of the Life Insurance Act relat-
ing to mis-statements of age in life insurance, the. insurer's right to avoid a contract from 
its inception for fraud should be retained. However, courts should have a power to adj:,:lst 
the rights of the parties where th.e loss the insured would suffer would be seriously 
disproportionate to the harm caused by his fraud. 

• Contractual Obligations. An insurer should no longer be entitled to refuse to pay a cl~ipl ' 
in the event the insured is in breach of contract. Instead, it should be entitled'to redu ~'(~ 
the claim in proportion to the prejudice it has suffered as a result of the breach. . 

• Cancellation of Insurance. Notice of canc,~llation of insurance should be required in all 
cases and should be ineffective until substitute insurance is secured or a specified time 
has elapsed. The insurer's rights of cancellation in general insurance should be limited: 

• Reasons for Refusal of Cover, Cancellation and Refusal to Renew. Where an insurer 
refuses cover or renewal of cover, or cancels a policy, the insured should generally be 
entitled to know the reasoris. 

• Average and Under-insurance. Insurers should b.e required clearly to inform the insured 
of the effect of an average clause and its operation in the case of householder'sf 
houseowner's policies should be limited. 

• Multiple Insurance. 'Other insurance' clauses in insurance contracts should, except in 
certain limited cases, be rendered ineffective. The insured should be entitled to recovery 
from any of the insurers. That insurer should then be entitled to obtain contribution from 

the other insurers. 
• Subrogation . . ~"hr"';ation recovery by an insurer against third parties should be limited 

where the t" ..lfty is a member of the family of the insured, has some other personal 
rela ::'u"UlP with the insured or is an employee of the insured. 

• Right to Interest for Slow Payment. The insured should be entitled to be paid interest by 
the insurer from the date on which a further delay by the insurer in the payment of a 
claim would be unreasonable. 
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• Arbitr~tion C~auses Ineffective. Arbitration clauses in insurance contracts should be ren­
dered meffective. 

• Sta~e C.ourts' Jurisdicti?n. ~urisdiction in respect of matters arising under the proposed 
~eg~sl~tI~n should r~mam wIth. State courts. Consideration should be given to conferring 
Junsdlction to he~ msurance dIsputes on State consumer claims tribunals. 

• SoLvency ~rotectlOns. The I~surance Commissioner should be given the power to require 
a general msurer t? reduce Its level of investment in particular categories of investment 
f?r solvency an~ like reasons: There should be provision for review by the Administra­
tIve .Appeals Tnbunal. A pohcyholders' guarantee scheme should be established to pro­
tect msureds under contracts of general insurance against insolvency of insurers 

• Disc;iminatlion .. Jur~sdiction should be conferred on the Human Rights Com~ission to 
receIve c.omplamts 10 resp~ct of unjustified discrimination in insurance on the grounds of 
sex, marItal status or physIcal or mental handicap. 

70. S~mmary. The Insurance Contracts report represents a major revision of the Australian 
law of m.sur~nce contracts. I~ple~entation of its recommendations would represent an import­
ant. contrIbutIon to e~cou.ragmg high standards within the insurance industry. The recommen­
datIOns ~e made. takmg mto account the ne~d to promote.a proper measure of self-regulation 
by the md~stry Itself and the need to prOVIde necessary mformation to consumers and their 
representatIves. 

Current Projects 

71. The f?l!owing ta?le sets out in summary form details of the Commission's current reter­
ences. AddItional detaIls about these references' are set out in paragraphs 72 to 97 below. The 
Terms ~f Reference at present before the Commission are set out at the "end .of this report in 
AppendIx B. 

Reference 

Privacy 

Date 
received 

9 April 1976 

TABLE 4 CURRENT REFERENCES 

COllsultative 
papers 

Discussion Paper 
No. 2 Privacy alld 
Publicatioll­
Propo~als for 
Protection April 
1977 

Privacy and the Census 
Discussion Paper 

Expected date 
of completion 

Report on Privacy, 
excluding criminal 
records and law 
enforcement aspects, 
early 1983. Report 
on latter aspects: 
late 1983. Reports \;' 
completed on Unfai\~ 
Publicatioll: 'S 
Defamation and Prillh,;y 
and Privacy and fhi! 
Census /~ 

j 
f j 

// 
;/ No. 8 Privacy alld 

the Census .~ If 
---'-c::::::::::::::-_--:::~_::_,::_::.:::// _-:::::::::.~;::;:'J' April 1979 

Discussion Paper 
No.13 Privacy and 
Intrusions, June 1980 

________ ~ __________________ l/ ~ ______ -.....J;:I..-------l. _____ ..-..-___ """" ____ -""""<'~-
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Date 
Reference received 

Consumer Insol- 10 May 1976 
vency Stage 11-
Debt Recovery 
and Insolvency 

>;\ 

Access to the 1 February 1977 
Courts 
(Standing to 
Sue and Class 
Actions) 

Aboriginal 9 February 1977 
Customary Laws 

Sentencing 11 August 1978 
Stage II 

Evidence 18 July 1979 

Consultative 
papers 

Discussion Paper 
No.14 Privacy and 
PersonalIn,formation ' 
June 1980 
Research Papers 

Discussion Paper 
No. 6 Debt Recovery 
and Insolvency 
July 1978 

Discussion Paper:. 
No.4 Access to the 
Courts-I Standing: 
Public Interest 
Suits-November 1977 ' 

Working Paper 
No. 7 Access to 
Courts~ Standing: 
Public Interest Suits 
November 1977 

Discussion Paper 
No. II Access to­
Courts II Class 
Actions 
June 1979 

'~ 

Discussion Paper 
No. 17 Aboriginal 
Customary Law-Recognition. 
November 1980 
Research Papers 
(see list, para. 86) 

Sentencing: National 
Survey of Judges and 
Magistrates 
March 1979' 

Discussion Paper 
No. 10 Sellfencing 
Reform Options-
June 1979 
ALRC 15 Sentencing 
of Federal Offenders 
(Inferim) tabled 
21 May 1980 
Research Papers 
(see list, para. 81) 

Discussion Paper 
No. 16 
Reform of Evidence 
Law 1980, October 
1980 
Issues Paper No. 3 
Reform of Evidence 
Law, October 1980. 
Research Papers 
(see list, para. 96) 

Expected date 
of completion 

Mid 1983 

Report on Standing: 
early 1983 
Report on Class 
Actions: late 1983 

Late 1983 

Interim Report 
delivered 1980. 
To be completed 
1984 

1984 
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Debt Recovery and Insolvency 

72. In its discussion paper Debt Recovel'y and Insolvency26 the Commission advanced tenta­
tive proposals for the reform of the debt recovery procedures in the Australian Capital Terri­
tory. The paper also contained an outline of the principles which the Commission felt should 
apply to debt recovery procedures throughout Australia. In order to gain a more detailed 
knowledge of the operation of existing debt recovery systems and to provide comparative 
information to assist in estimating the costs of the Commission's reform proposals, the Com­
mission conducted a survey of the debt recovery procedures available under New South Wales 
law. The survey was undertaken with the assistance of the New South Wales Government and 
the Ne\J','South Wales Law Reform Commission. The survey involved a detailed examination 
of ~he 'life' of some 2,570 debt recovery actions, commenced in New South Wales during the 
year 1975. The, Australian Bureau of Statistics provided formal advice in the design of the 
survey sample and1 thr survey form, the manner in which the survey was to be undertaken and 
confirmed that the~'silection of files actually obtained was in accordance with the survey de~ 
sign; 

73. Because of the complexities of the debt recovery procedures, it took much time to make 
satisfactory arrangements for the preparation of data for analysis by computer. The possible 
stages of a debt recovery action are sequential to the point of entry of judgment but can then 
involve a series of loops and branches if multiple post judgment enforcement steps are taken. 
The difficulties were resolved and the preliminary results of the computer processing were 
delivered to the Commission early in 1981. Further progress on this reference from that point 
has been severely hampered by the staff ceilings imposed on the Commission. Two outstanding 
references, Insurance Contracts and Debt Recovery, were due for completion at approximately 
the Slime time. Staff numbers were and are such that it is was not possible to proceed to a final 
report on each reference. The Commission decided to give priority to the reference on Insur­
ance Contracts. Accordingly, work on the, Debt Recovery reference was suspended at the end 
of January 1980. It was not resumed until mid 1982. As a result of this interruption, momen­
tum was lost. Just before the end of June 1982, the results of the survey were received back 
from computer processing and work began on analysing them and writing up the results. The 
project has now been revived. The Commission continues to receive guidance and help from 
Professor David L Kelly, Professor of Law, University of Adelaide, formerly Commissioner in 
Charge of the Commission's Insolvency reference. The Commission expresses appreciation to 
Professor Kelly for his continuing assistance. A number of changes to the civil litigation pro­
cedures in the A.C.T. Court of Petty Sessions were effected" by the Court of Petty Sessions 
(Civil Jurisdiction) Ordinance 1982.27 The new Ordinance adopts the proposal contained in the 
Discussion Paper that summonses might be served by ordinary post. 28 The Court is now au­
thorised to order, on the application of the defendant, that a judgement debt be paid by ,such 
instalments and within such times as it thinks just. 29 ' 

,,' 
Privacy 

74. Stage Reached. During the, past year, work on the privacy reference has advanced con­
siderably. Decisions have been taken on most of the issues facing the Commission. The ,final 
report on the reference, excluding only criminal records and certain law enforcement aspects, is 
expected to be presented early in 1983. 

26 DP 6, J978. 
27 Made 25 June 1982, in fOl'~,e I September 1982. 
28 DP 6, 27,28; cf. Court of Peuy Sessions (Civil Jurisdiction) Ordinllnce 1982 (A.C.T., s.22: 
29 s; 29; cf. DP 6, 35~J) 
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75. Consultation. There has been extensive and detailed consultation on the policy issues 
facing the Commission in the reference. The consultations have considerably assisted the 
Commission. Meetings of privacy consultants were held in May and June 1982 to di~cuss 
aspects of privacy and personal information and pri''"acy and intrusions. The number of pnvacy 
consultants has been increased by the appointment of a number of consultants from Com­
monwealth Departments and authorities having a significant involvement with perso?al infor­
mation or needing to engage in intrusive practices. The privacy consultants also mclude a 
number of representatives of the private sector with similar involvements and academics from 
relevant disciplines. The process of consultation with State law reform bodies with an interest 
in privacy has continued. The interim decisions taken by the Commission have been circulated 
for comment to the Western Australian Law Reform Commission, the Victorian Statute Law 
Revision Committee and the New South Wales Privacy Committee, all of which have either a 
privacy function or a reference dealing with privacy. The Commissioner in charge of the pri­
vacy reference, and officers of the Commission h~ve, by invitation, attended a ?UJ;nber ?f 
meetings of the New South Wales Privacy CommIttee. In May 1982 the CommIssIoner m 
charge and the Secretary and Director of Research of the Commission spent two days with the 
Western Australian Law Reform Commission discussing the Commission's privacy proposals. 

76. Scheme of Draft Proposals. The terms of the . Commission's reference are restricted to 
the Commonwealth's sphere, i.e., the Federal public sector and in the A.ustralian Capital Terri­
tory. The Commission's proposals for privacy protection are expected to deal with: 

• general administrative matters; • 
• powers of entry; 
• surveillance; 
• information privacy; and 
• other miscellaneous matters. 

Draft legislation to implement various alternative approaches has been prepared. It is clear ~o 
the Commission that any legislation should include: 

• general provision,s which confer privacy protection powers on a Privacy Commissioner, 
in conjunction with the other established Commonwealth institutions; ::, 

• confer rights of access to records of personal information along the line indicated in tI ~ 
Freedom of Information Act 1982; " 

• provide for 
-annual reports 
-public education 
-review of standards and practices in certain designated a(eas 

• provisions relevant to intrusions by Commonwealth officers in certain areas. 

In addition, there will be a need for amendment of some existing Commonwealth legislation. 

77. Further Research. Although the extensive series of meetings with consultants, State col­
leagues working on privacy protection and State officers nominated by Ministers for liaison 
with the Commission, has recently been completed, it will be necessary, later in 1982, for 
members and officers of the Commission to have further consultations with Commonwealth 
officers, particularly those. who are consultants to the Commission. The computer search and 
analysis of Commonwealth statutory provisions, begun in 1979 and mentioned in the 1980 
Annual Report, with particular emphasis on provisions relating to powers of entry and power to 
demand production of documents, has been cOlT)pleted, analysed and tabulated. A similar 
search of the legislation of the Australian Capital Territory has been started. 

78. The Commission's Approach. The Commission has concluded that current laws for the 
protection of privacy in Australia,in Federal jurisdictions are inadequate but, that a general tort 
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remedy would not be appropriate. What may be needed is accessible, cheap administrative 
machinery. The Commission is also contemplating a limited restatement of the law relating to 
'breach of confidence. To contain the cost of remedial machinery, and to achieve maximum 
consistency with established Commonwealth initiatives in the area of administrative law re­
form, freedom of information and human rights, the Commission is contemplating recommend­
ing that ~ Privacy Commissioner be created within the framework of established institutions. In 
the public sector, a critical decision has already been made by the Government and Parliament 
in the Freedom of Informa~ion Act 1982, namely, the decision to allow the private citizen 
access, in certain circumstances, to some classes of government information. The Com­
mission's discussion paper Information Privacy highlighted this right to access as the key pro­
vision adopted in North American and European information privacy legislation. To meet the 
requirements of the Freedom of Information Act 1982, government departments and agencies 
will have to make changes in their organisation and administrative procedures associated with 
citizen access. Any extra costs associated with access on a slightly wider basis, as an infor­
mation privacy protection will be minimal. To assess the feasibility of the machinery which the 
Commission is minded to propose, discussions have been held with th~ Human Rights Com­
mission, the Commonwealth Ombudsman and the Attorney-General's Department. 

79. As a result of the' research completed, information received through the public consulta­
tion process, and discussions with State and Commonwealth government officials, the Com­
mission has developed an approach to such powers in government officials which might in­
volve recommendations for amendment to some existing legislation. In certain areas of official 
activity known to be particularly productive of privacy abuse, specific controls might be 
necessary. But there will be no attempt to cover the field through general legislation controlling 
official investigative power. The key recommendation presently proposed is that a Com­
monwealth body should be invested with privacy protection powers, including the functions of 
conducting on-going research, of making recommendations to government isolating areas of 
concern as they arise, and proposing particular legislative proposals directed at precisely iden­
tified areas of concern. This will make it unnecessary and undesirable to attempt, in the Com­
mission's final report, to cover every existing power of entry or to demand production of 
documents and to analyse such powers in the abstract, with a view to their modification in the 
light of generally expressed privacy protection principles. 

Sentencing 

80. Future Issues. In the sentencing reference, the Commission is collaborating with the 
New South Wales Law Foundation and the Australian Institute of Criminology. The Com­
mission's interim report Sentencing of Federal Offenders was tabled in Parliament on 21 May 
1980. Details of the interim report are set out in the 1980 Annual Report.30 Before proceeding 
to the preparation of its final report, the Commission intends to hold public hearings on the 
issue!:. raised in the interim report. In view of the Commission's limited resources, it is not 
presently clear when the Commission will be able to proceed to a final report. The final report 
will deal with a number of questions not covered in the interim report. These are set out in 
Chapter 13 of the interim report and' include: 

• correctional facilities for the Australian Capital Territory; 
• non-custodial options for the Australian Capital Territory; 
• plea bargaining; 
• judicial review of prosecution decisions; II 

• ,Jines and means inquiry; 

30 ALRC )7,30-33. 
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• deportation; 
• restitution and compensation orders; 
• criminal bankruptcy; 
• pecuniary penalties payable to the Commonwealth; 
• non-custodial sentences such as work release, day training centres, disqualification, con­

fiscation and forfeiture, periodic detention, half-way houses, publicity of convictions; 

• pardons; 
• special offender groups such as migrant offenders, white collar offenders, mentally ill 

offenders, women offenders, Aboriginal offenders, children and young persons, military, 
drug and dangerous offenders; 

• rights of prosecutors to address the court on sentence; 
• pre-sentence reports. 

The extension of the present full time Members on other projects of the Commission, the lack 
of staff resources, and concentration on other references has prevented significant progress 
being made on the sentencing reference over the past year. Work is expected to be resumed 
with the appointment in 1983 of a new full-time Commissioner who can take charge of the 
reference and lead the Commission to a final report. 

81. New Research Papers. During the year past two research papers in the Sentencing Refer­
ence. Two additional sentencing research papers have been published, each of them prepared 
under the direction of Mr. Peter Cashman and Ms. Concetta Rizzo-officers of the Law Foun­
dation of New South Wales. In the sentencing reference, the Commission is collaborating with 
the Law Foundation and the Australian Institute of Criminology in Canberra. The two further 
research papers are: 

• ALRC Sentencing RP 9, Social Security Offenders. 
• ALRC Sentencing RP 10, National Judicial Survey: Final Technical Report 1982. 

The Commission expresses appreciation for the co-operation of the Law Foundation of New 
South Wales in the production of their two further research papers. 

Aboriginal Customary Law 

82. The Reference. This reference requires the Commission to enquir<~ whether it would be 
desirable to recognise Aboriginal customary' law. Recognition might be complete or partial" 
geographically confined or unconfined, or only in relation to Aborigines living in tribal' con­
ditions. Some of the issues perceived to arise from the reference and previous research and 
field trips are noted in earlier Annual Reports. 31 The Commission has taken the view that the 
question of Aboriginal land rights is outside its terms of reference. 

83. The Commission received the refer~)nce in 1977. Since then much work has been done 
collecting a wide range of material, subrilissions, literature etc. The Commission's discussion 
paper, Aboriginal Customary Law-Recognition? was issued in 1980, and formed the basis for 
extensive public hearings throughout Australia in 1981. Some of the issues raised in the discus­
sion paper are set out in the Annual Report 1981.32 

84. Commissioner Bruce Debelle, who was in charge of the reference during this period, 
returned to legal practice in Adelaide in mid-1981. His replacement, Dr James Cr:iwford, 
Reader in Law in the University of Adelaide, joined the Commissio'n and began work on the 
reference in January 1982. Since then the reference has entered;;a new phase. D~lailed pro-

31 ALRC 10,38-40; ALRC 13,36-37; ALRC;, 17, 39-41. 
32 ALRC 19, 36-37. \, 
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posals'are being formulated in particular areas for consideration by the Commission its consul­
tants, and others interested in the reference. At the same time the Commission h;s continued 
the essential process of consultation with Aboriginal people, communities and organisations. 

85. New Person,!e~ .. Professor Alice. T~y of Sydn7y University has joined the Aboriginal 
Customary Law DIVISion of the CommiSSIOn. In June 1982 Mr Christopher Kirkbright (LL.B. 
B. Juris. (N.S.W.) joined the Commission as a law reform officer under the national Employ: 
ment Strategy for Aboriginals Mr Kirbright is himself an Aboriginal. His recruitment is, in 
part, a response to the call made at the 'Human Rights for Aboriginal People in the 1980s' 
Conference held at the University of N.S.W. in October 1981, for an Aboriginal researcher to 
strengthen the team on this reference. 33 

86. Reseach Papers. The research staff has undertaken a program of producing fifteen re­
search papers dealing in detail with specific policy areas of the reference. As at 30 June 1981, 
four of these were available: 

RP 1: Promised Marriage in Aboriginal Society. This paper examines the forms of prom­
ised marriage in Aboriginal communities, and the requests made for some kind of 
recognition of promised marriages. However ,It concludes that direct recognition 
would not be satisfactory, involving as it would the loss of protection especially for 
younger women. 

RP 2: Th~ Recognition ?f Aboriginal Customary or Tribal Marriage: General Principles. 
This. paper exammes the general issues in the recognition of traditional i\boriginal 
marrIage. It conclude~ tha~ d:fficulties such as with definition anc;l proof can be 
overcome .. ~ut argues ~n. pnnclple ~or a functional rather than a categorical approach 
!o re~og~lt~on of tradluonal m.an:lage. Traditional marriage, though undoubtedly 
marriage IS the general sense, IS m many ways unlike Marriage Act marriages. Not 

all legal incidents of Marriage Act marriages would be appropriate for traditional 
marriages. An examination of each relevant area is therefore necessary. 

RP 3: The Recognition of Aboriginal Tribal Marriage: Areas for Functional Recognition. 
Such .anexaminatation is undertaken in this Paper. The Paper favours recognition in 
~ variety of areas (e.g. legitimacy and adoption of children, accident compensation, 
mter~spousal compellability in the law of evidence) but not in others (e.g. spousal 
mainterance, rape in marriage, bigamy). 

RP 4: A.bori?inal ,?usto~/aryLaw: Child Custody, Fostering and Adopiion. Significant dif­
ficulties arise With the non-recognition of Aboriginal customs and traditions of 
chi!d-c~e by the general law, in areas such as child welfare and social security 
legislatIOn. Rather than recognizing customary adoption, which is an inappropriate 
c:~te~ory, th~ ~aper argues ~o.r s~cific protection of appropriate informal placements 
wlthm ~bongmal commumtIes m accordance with custom. In doing so it draws 
heavily on the Indian Child Welfare Act 1978 (U.S.A.). 

~?rther ~apers, on issues such as property distribution, criminaJ law, sentencing, and dispos­
IUO?, eVidence, the proof of cu~tomary' law and community justice mechanisms, will become 
avrulable over the next nine months. A list of the proposed research papers is contained in each 
of the completed papers. 

87. Further Discussion Papers. The Conference on Human J~ights fot AboriginaiPeople in 
th~ ~980's call~d also for a further discussion paper on this reference, to explain the Com­
miSSion's te,ntauve proposals in more detail. The Commission will produce from one to three 
short (15-20 pages) discussion papers summarising the main areas of the reference. 'These will 

33 See (1981) 23 Aboriginal Law Bulletin, 9. 



44 / The Law Reform Commissioll 

be based on the more detailed research papers, but will be briefer and have a much wider 
circulation. One such discussion paper is already being produced. 

88. Further Consultation. Extensive public hearings were held through Australia in early 
1981. Further public hearings, of a more informal nature, are being arranged for Alice Springs 
and the surrounding area for October 1982, to supplement the one-day hearing in 1981. As in 
the past, arrangements will be made for separate women's meetings. It is hoped to increase the 
number and range of consultants, and a series of regional consultants' meetings will be held 
(the first was in Darwin in May 1982). In conjunction with these ili:e Commission will try to 
meet as many interested persons and organisations as possible. The Commission is conscious of 
the need to consult widely in the non-Aboriginal complUnity, particularly in country and out­
back areas. Special attention is being paid to this need in developing the process of consulta­
tion. 

89. Final Report. It is anticipated that the Commission will report on this reference in late 
1983. The process of consultation, outlined above will continue until the report is completed. 

Access.,to the Courts 

90. The Reference. Details of this reference are set out in the Commission's AnnuaL Report 
1977.34 It requires the Commission to examine the law relating to the standing of persons to 
sue in Federal and other courts while exercising Federal jurisdiction or in courts exercising 
jurisdiction under any law of a Territory. It also requires consideration of the" desirability of 
introducing class actions in such courts. The Commission has dealt separately with each aspect 
of the reference. In 1977 it published both a Working Paper and a Discussion Paper dealing 
with issues for consideration in the context of standing." Those papers are noted in greater detail 
in the Commission's Annual Report 1978.35 On 30th June 1979 the Commission published a 
discussion paper on class actions. The Commission's Annual Report 1979 contains a summary 
of that paper.36 The Commission will be publishing two reports on this reference, dealing 
separately with standing and class actions. The standing reference is under the charge. Of Mr 
B.M. Debelle. Since 30 June 1981 Mr Debelle has been a part-time member of the Com­
mission. Formerly he had been a full-time member. During the past year, Mr Debelle has been 
engaged principally upon drafting the final report in the standing reference. It is inevitable that 
where, because of lack of resources, it is necessary to ask a part-time Commissioner to take 
charge of a reference, progress will be slower than it would otherwise be. Nevertheless the 
final report on standing,is expected to be completed by early 1983. 

91. Class Actions. Because of lack of resources, work on the class actions reference has, 
been suspended over the year past except for monitoring developments in Australia and over­
seas, work on the reference is expect~d to be resumed on completion of the standing report. Mr 
B.M. Debelle is also Commissioner in charge of the class actions aspect of the reference. 

Evidence 

92. Scope of Reference. The reference involves a comprehensive inquiry into the law of 
evidence in Federal and Territory Courts. The Commission is required to report upon: 

• whether there should be uniformity and if so to what extent in 'the laws of evidence to be 

34 ALRC 8, 33-36. 
35 ALRC 10, 37-38. 
36 ALRC 13, 37-39. 
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used in the High Court, the Federal Court, the Family Court, and the courts of the 
relevant Territories; and 

• .the appropriate legislative means of reforming the laws of evidence and of allowing for 
future change i~ individual jurisdictions should this be necessary. 

93. Progress of lnilluzl Research Program. The program for the reference was outlined in the 
1980 Annual Report.37 The following progress was reported in the Annual Report 1981 38; 

• Comparison of Evidence Laws. The comparison of legislation of States and Territories 
has been completed. The comparison of the decisions of the courts of the States and 
Territories is nearing completion. 

,. Analysis of FederaL and Territory Courts. Background information has been obtained 
about the nature of the jurisdictions of the relevant courts, their use of juries, and the 
e~tent to which and the circumstances in which judges of Federal Courts sit in more than 
one State or Territory. 

• Identification of ProbLems. A discussion paper was issued in October 1980.39 It at­
tempted to identify problem areas and was circulated among judges and magistrates, 
legal practitioners, and university lecturers and tutors. 

• Issues Paper. An issues paper was completed in October 1980. It raised a number of 
conceptual issues. 4o The paper has been circulated for comment to interested persons and 
organisations. 

• PsychoLogicaL Assumptions. The Commission has been collecting material from the sub­
stantial body of literature that is available and which is relevant to the psychological 
assumptions behind the laws of evidence. A Melbourne psychologist, Dr. Thomson, has 
been appointed a consultant for the reference. 

• Ethnic Issues. The reference has been publicised through the ethnic media. 
e Impact of Technology. Discussions have been held with persons involved in the computer 

industry and the micrographic industry. 

94. Consultation. At the Law Reform Agencies' conference, held to coincide with the 
Twenty-first Australian Legal Convention, a session was devoted to the examination of how 
co-operation could' be established at a working level between a number of Australian law 
reform bodies working on projects of evidence law reform. 41 

95. The Federal Court aDd the Family Court of Australia have each established committees of 
judges to consult with the Commission. The Law Council of Australia has established a 
national committee comprising practitioners from various jurisdictions. As well, the Com­
mission is being assisted by a large number of distinguished consultants from several disci­
plines including experienced legal practitioners and Federal and State judges. Following the 
distribution of the discussion paper and the issues paper, extensive discussions have been held 
with a large number of people and organisations including State and Federal judges and legal 
practitioners. ' 

96. Research Paper Program. In addition to the discussion paper and issues paper on the 
general directions for reform4

:.1 a series of research papers has been distributed to interested 
persons and groups willing to make comments on the particular topics dealt with in them . The 
list, up to the end of June 1982, is: 

37 ALRC 17,43. 
38 ALRC 19,40. 
39 ALRC DP 16-Refortii of Evidellce Law. 
40 Allllual Report 1980 ALRC 17,44. 
41 See 55 AU 617. 
42 ALRC DP 16, Reform of Evidellce Law, 1980. \\ , 
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RPI Comparison of Evidence Legislation. This paper collects detailed information on the 
variety and disparity of Australian State and Telritory legislation governing evi­
dence. Because of provisions in the Federal Judiciary Act, Federal courts apply the 
laws of evidence of the State in which they are sitting. The diversity of State and 
Territory statute law, demonstrated in RPl, is incorporated, in this way, in the 
present disparate evidence laws applied by Federal courts in Australia. 

RP2 Common Law of Evidence. This paper examines the disparities in the common law 
of evidence from one Australian jurisdiction to another, highlighting areas of dis­
agreement and uncertainty. Because of the incorporation of State and Territory laws 
of evidence into the practice of Federal courts sitting in those States and Territories, 
these common law disparities are likewise incorporated into the evidence law 
applied in Federal courts. 

RP3 Hearsay Evidence Proposals. This paper contains a detailed analysis of the hearsay 
rule and its exceptions. There is also a ..reference to psychological research about 
hearsay evidence, a critique of th~ rule,a list of the many attempt& to reform the 
rule and a proposal for hearsay evidence law reform. .. 

RP4 Secondary Evidence of pocuments. This paper contains an analysis of the rules 
governing the admission of documents into evidence, an examination of the impact 
of legislation alreaqy passed in Australia to facilitate the proof of computer­
generated, photocopied, microfilmed and other documents and a proposal for re­
form. 

RP5 Competence and Compellability of Witnesses. This paper deals with the rules of 
evidence governing the competence of persons to give evidence and the compellabil­
ity of certain witnesses (such as a spouse) to give evidence in a criminal trial. A 
proposal is made for reform, which includes an enhanced judicial discretion to ex­
cuse certain close members of the family, in some circumstances, from the oblig~(· 
tion to give evidence in a criminal trial. 

RP6 Sworn and Unsworn Evidence. This paper examines the laws and procedures gov­
erning the taking of oaths and the making of affirmations before evidence is taken ipi 
courts. It also examines the procedure by which, in some jurisdictions of Australii I 
(not Queensland or W A) an unsworn statement may be made by the accused person. 
in a criminal trial, which cannot be tested by cross examination and is otherwise 
protected from adverse comment. As in all the r~liearch papers from RP3 on,. a 
specific reform proposal is attached in the form of draft legislation. 

RP7 Relevance. According to Chief Justice Barwick 'the fundamental rule governing the 
admissibility of evidence is that it be relevant'. 43 The paper argues that the courts 
rarely discuss the concept of relevance and there is considerable uncertainty as to its 
legal meaning. It concludes that 'relevance' means 'logically probative' and en­
dorses the statement by Thayer44 : 

The two leading principles should be brought into conspicuous relief, (i) that nothing is to 
. be received which is not logically probative of some matter requiring to be proved; and 

(ii) that everything which is thus probative should corne in, unless a clear ground of 
policy or law excludes it. 45 u • 

The paper concludes that there should be a statutory'definition of relevance for the 
guidance of courts and litigants. 

43 Wilson v. R. (1970) 123 CLR 334,337. 
44 A Preliminary Treatise on the Law of Evidence at Common Law 1st ed 1898 New York 1969. 
45 id., 530. 
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Manner of Giving Evidence. This paper tackles t.wo threshold questions: 
• whether the oral tradition of the trial is consistent with the objective of obtaining 

complete and accurate testimony, or whether greater reliance should be placed on 
the written w9rd; and 

• whether the question and answer technique of examining witnesses is consistent 
with that objective or whether a free report from a witness would be preferable. 

The paper also examines the use of interpreters, the use of models, devices, charts 
and plans to assist in the giving of testimony, the right of a witness to refresh his 
memory from a document and the obligations that ensure to produce the document 
to the court, the use of leading questions and right to treat a witness as unfavourable 
a~ well as the tendering of prior consistent and inconsistent statement,s. Proposals are 
dIscussed for reform on these issues. 

97. !he Future. The prepar~tio~ of the series of reseach papers is expected to be completed 
early In 1983. OutstandIng tOPICS Include character evidence, admissions and confessions, stan­
dard of proof and corroboration, opinion evidence, identification and evidence on appeals. 
Reg~lar c?nsultants meetings have been held to consider each of the research papers. These 
meetIngs Involve members of the Evidence Division of the Commission and the team of con­
sul~ants which i,nclude~ judges, law teachers, experienced trial barristers, police and psycho­
logIcal experts, to ~onsider the research papers and their proposals. It is presently contemplated 
that, upon completIOn of the research paper series, a comprehensive draft Evidence Act will be 
prepared with supporting material and circulated widely for discussion. 

A.C. T. Consultative Committee on Criminal Law Reform 

98. The Annual Report 1980 described' arrangements which exist in the Australian Capital 
Territory for institutional law reform. 46 It reported the work of the A.C.T. Consultative Com­
mittee on Criminal Law Reform. That Committee, convened and chaired by the chairman of 
this Commission, has continued to work actively through the past year. During the year it has 
meet on seven occasions. The Committee reports to the Standing Interdepartmental Committee 
on ~aw Reform for the A.C.T. Copies of its reports are sent to the Minister for the Capital 
TeITltory and the Attorney-General, each of whom has rewsponsibility for law reform in the 
A.C.T. 

99. Issues which have been d~alt with by the Committee during the past year have included: 
• imprisonment in default of payment of fines; 
• notice of alibi; 
• short form commitals; 
• restitution orders in the Children Court; 
• trans border crime; 
• firearms and dangerous goods; 
• jury panel availability; and 
• order of closing speeches to the jury by counsel in criminal trials. 

The C;0?lmittee continues to rep~esent a practical and effective contribution to the improvement 
of cnmmal law and procedure In the A.C.T. A number of proposals for criminal law reform 
made by the Committee have been approved by the respective Ministers and followed by 
legislation to amend the criminal law of the Territory. 

'6 ALRC 19, 5-6. 
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A Commissioner for the A.C.T.? 

100. On 12 March 1982 the Chainnan of the Commission, Mr Justice Kirby, delivered the 
Canberra Day Oration. He suggested that more resources should be devoted to the improve­
ment of the civil as well as the" criminal law in the Australian Capital Territory .. He said that 
thought might be given to the appointment of a resident full-time Law Reform Commissioner, 
specifically appointed to give attention to the law reform needs of Canberra and the Territory. 
He mentioned that provision for a Territory Commissioner was envisaged by sub-so 12(a) of the 
Law Reform Commission Act 1973. The matter was taken up by the Council of the Law 
Society of the Australian Capital Territory at its meeting on 22 March 1982 when the following 
resolution was passed: 

That the Society strongly endorses the recommendation that a Special Commissioner in the A.C.T. be 
appointed to the Australian Law Reform Commission to deal with A.C.T. matters. 

In his Canberra Day Oration, the Chairman pointed out that although a number of members of 
the Commission had come from Canberra and one, Dr John Seymour, who led the Child 
Welfare Reference, was at the time resident in Canberra, the Commission had never had an 
office or staff located in the A.C.T.: 

The special needs of reform for this Territory abound. There is plenty to do. Especially because of the 
governmental situation here, it is vital . . . that law reform should be done in close and constant 
touch with the Canberra community, responding to its needs. A modest increase in the investment in 
community law reform for Canberra deserves the attention of Government. We should not be content 
with a city of splendid public buildings set in beautiful surroundings but governed by laws that are all 
too often the product of the years the locusts have eaten. We should all be concerned to ensure that 
our institutions for law improvement are efficient and well funded. Injustice to a fellow citizen is the 
responsibility of everyone. 47 ' 

: 1. 

, . 

47 M.D. Kirby, J, Canberra OilY Oration, Address to Australian Capital Territory House of Assembly. 12 March 
1982. 
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19 October 1982 

The Honourable the Attorney-General 
Parliament House 
Canberra A.C.T. 2600 

Dear Sir 
LAW REFORM COMMISSION 

FINANCIAL STATEMENTS 1981-82 

Auditor­
General's 

Report 

In compliance with sub-section 35(2) of the Law Reform Commission Act 1973 the Com­
mission has submitted for my report its financial statements for the year ended 30 June 1982. 
These Gomprise a stat~ment of receipts and payments, a statement .of assets and liabilities and 
accompanymg notes. 

The statements are in the form approved by the Minister for Finance under sub-section 
35(1) of the Act. A copy is attached for your information. 

In accordance with sub-section 35(2) of the Act, I now report that the accompanying Sf tate­
ments are in agreement with the accounts and records of the Commission and, in my opinion­

(a) the statements are based on proper accounts and records; and n 

(b) the receipt and expenditure of moneys and the acquisition and disposal of assets by the 
Commission during the year have been in accordance with the Act. 

Yours faithfully 

R.G. Rose 
For and on behalf of 
the Auditor-General 



~,-.---------.------------------------------------------------------~~------------------------~----

Financial 
Statements 

LAW REFORM COMMISSION 

-
STATEMENT OF RECEIPTS AND PAYMENTS FOR THE YEAR ENDING 30 JUNE 1982 

1980-81 
$ 

11 862 Cash on hand and at bank 1 July 1981 

RECEIPTS 
1 050 600 Appropriation from the Commonwealth Government 

3417 Other 

I 065 879 

656 114 
10400 
91 438 
55250 

89457 
45289 
26765 
80677 

1 055390 
10 489 

1··065879 

PAYMENTS 
Salaries and payments in the nature of salary 
Consultants' fees 
Travelling and subsistence 
Rental of premises 
Printing, Office requisites and office 

equipment 
Telephone and postage charges 
Library books and subscriptions 
Incid~ntals and other expenditure 

Cash on hand and at bank 30 June 1982 

NOTES 

2 

3 

4 

5 

1981-82 
$ 

10 489 

1 230600 
8262 

1249351 

730414 
7 581 

87503 
90963 

102389 
34769 
2.6874 

101 739 

I 182232 
67)19 

1"249351 

We certify that, to the best. of our knowledge, the above Statement of Receipts and 
Payments correctly reflects the cash transactions and is in agreement with the ac­

I' counts and records of the Commission. 
M.D. Kirby f i 
CHAIRMAN 

B.A. Hunt 
EXECUTIVE OFFICER 

,I 

\ 
I 

\ 
\ 

! 
1 
,I 
i 
,I 

j 
1 
J 
1 

1 

Financial Statements / 5 J 

LAW REFORM COMMISSION 
NOTES TO AND FORMING PART OF THE ACCOUNTS'FOR THE YEAR ENDING 30 JUNE 1982 

1. STATEMENT OF ACCOUNTING POLICIES 
The financial statements for the financial year ended 30 June 1982 were prepared on the basis of 
income received and moneys expended. The statements comprise: 
• a statement of receipts and payments 
• a statement of assets and liabilities 

2. RECEIPTS 
The Commission is a statutory authority funded by parliamentary appropriation. 
The major source of other moneys received is the Commission's quarterly journal 'Reform'. 

3. SALARIES AND PAYMENTS IN THE NATURE OF SALARIES 
This expenditure covers salaries' and allowances for the Members and staff of the Commission. It 
includes remuneration of the part-time Members. 

4. PRINTING, OFFICE REQUISITES AND OFFICE EQUIPMENT 
This expenditure covers the purchase of office requisites, stationery and equipment for the Commission 
plus the printing of the Commission's reports and discussion papers and other consultative papers, as 
well as a quarterly journal 'Reform'. 

5. INCIDENTALS AND OTHER EXPENDITURE 
This expenditure covers advertising, car hire, freight, removal of furniture and personal effects of 
Members and staff appointed from interstate and incidental expenditure. 

LAW REFORM COMMISSION 
STATEMENT OF ASSETS AND LIABILITIES AS AT 30 JUNE 1982 

1980-81 1981-82 

$ $ 

ASSETS 
CURRENT ASSETS 

150 Cash on hand 146 

10339 Cash at Reserve Bank 66973 

FIXED ASSETS 
149043 Office furniture and equipment at cost 168840 

182209 Library books at cost 209083 

6445 Other fixed assets 6445 

348 186 Total Asset~ 451 487 

LIABILITIES 
3408 Accounts payable 10298 

3408 Total liabilities 10298 

We certify that, to the best of our knowledge, the above Statement of Assets and 
Liabilities is in agreement with the accounts and records, of the Commission. '-0 

M.D. Kirby,/, 
CHAIRMA~( 

B.A. Hunt~ 
EXECUTIVE OFFICER \ 

... ~. _______ -"---~ ____________________ .1._ _ _L ________ _ 
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Appendix A 
LA W REFORM SUGGESTIONS 

This schedule contains some of the suggestions for law reform which have come to the 
Commission's notice in the past year. The schedule is not meant to be exhaustive nor does 
it include proposals made by other law reform agencies. Although some su~gestio~s ~e ?ot 
new and may have been made previously, they are included. because they. gIve an Indlc~t~on 
of concern about aspects of the law. Inclusion ofa suggestIon does not Imply any OpInIOn 
by the Commission about the merits or otherwise of the suggestion. 

Administrative Law 

Suggested need for s. 167(3) of the Customs Act 1901 to be amended. to bring it .into lin~ with 
the long standing practices which have been followed by customs offIcers and wIth the Im~act 
of computerisation. That provisions deal with payment of duty under. protest where the~e. IS a 
dispute as to the amount or rate of duty payable. (Mr A. N. Hall, SenIor Member, AdmInIstra­
tive Appeals Tribunal, letter to the Commission) 

Animals 

Suggested need for uniform legislation on animal welfare in Australia: 
there is genuine and extensive public concern with respect to animal experi~entati?n, the transport ~f 
animals the care of animals and the proper treatment for both food-producmg animals and domestIc 
animals: Various States have new legislation in the pipeline with regard to amending their Ani;mal 
Protection Acts, RSPCA Acts, etc. While these amendments are highly desirable, .and in fact 'I'ery 
necessary, it would make much better sense if the Acts between States were UnIform so that an 
Australia-wide stand on animal welfare is adopted. 
(H.M. Jones, on behalf of the Australian Veterinary Association Ltd, letter to the Commission) : l~ 

Child Welfare 

Suggested need to remove anomalies from the legislation governing child adoption in the 
A.C.T. and New South Wales: 

'Relatives' [for adoption purposes] include an aunt and grandmother of the child, but not a great aunt 
as the grandmother's sister. The latter may be much of an age of the grandmother, may be younger 
and equally suitable to care for the child. 
The other anomaly is that if such a baby was made a ward of t?e State it would be theoretically 
possible for the Minister to then accord the foster care of the chIld to. such a great aunt, her care 
being supervised by Welfare in the usual way. Eut we found that wardshIp cann.ot be. transferred from 
the Minister of the A.C.T. to the Minister of N.S.W. and this great aunt reSIdes In N.S.W. ~10re 
co-ordination of interstate laws seems desirable particularly when A.C.T. is such a small geograp:1ical 

island. 
(Dr Helen B. Wiles, Canberra, letter to Commission) 

Civil Rights 

Assembly. Suggested need to reform A.C.T. laws on the right of assembly to make them 
comply with the International Covenant on Civil and Political Rights. (Mr Robin Handley, 
Canberra College of Advanced Education, cited Canberra Times, 11 February 1982, 8) 
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Bill of Rights. Suggested need to refer the preparation of a Bill of Rights for Australia to the 
Australian Law Reform Commission: 

This Federal Council, considering the constitutional problems relating to the ratification of 
international covenants arising from the Australian Federal System of Government and; 
Further considering that many of the basic Human Rights are within the powers of the State 
Governments, and this has caused long delays and substantial reservations with regard to 
ratification of such covenants 
Requests the Commonwealth Government to refer the preparation of a Bill of Rights for 
Australia to the Australian Law Reform Commission with a view to 
(a) providing a basis for discussion and consideration by the Commonwealth and State 

, Governments and other interested parties and with the object of; 
(b) achieving a consensus of agreement on a possible Bill of Rights referred by way :'pf 

referendum to the Australian people as an amendment to the Constitution. / 
(Resolution passed at United Nations Association of Australia Federal Council Meeting, 15 
August 1981) 

Compensation 

Liability of the Commollwealth for Servicemen's [Iljuries. Suggested need law reform .agen­
cies to evaluate and report on the activities of servicemen which, though otherwise involving 
actionable negligence, should not give rise to a cause of action. 

Public policy may require that, at some point in the continuum from civilian-like duties performed by 
servicemen in peacetime to active service in wartime, what would otherwise involve actionable negli­
gence should not give rise to a cause of action. If so, the definition of liability would seem to be 
pre-eminently a case for legislation, preceded by evaluation and report by law reform agencies. 
(Justices St€;phen, Mason, Aickin and Wilson, Groves v. The Commo1lwealth of Australia. (1982) 40 
ALR 193, 208) 

Lump Sums. Suggested need to change the present lump sum accident compensation system: 
[T]here is, I believe, grave disquiet in the community in regard to verdicts in favour of severely 
disabled persons arrived at by the applicant of Common Law principles. Under the Common Law, an 
injured person is required to receive at the hands of a Jury or a Judge one final lump sum which 
compensates that injured person, not only for the consequences of the injuries up to the date of the 
trial, but also for the consequences of the injury for the rest of the injured person's life. This means 
that a Juryman or Judge, as the case may be, has to project himself into the injured person's future 
life and seek to understand what that life will be and how it will be affected, in all its aspects, hy the 
injuries received. In some cases, as in this case, this means loo~ing at a person with a life expectancy 
of half a century or more and trying to compensate that person for loss of earnings, or hospital or 
nursing attention over the whole of that time. Many people might think that this goes dangerously 
close to playing God, but whether it be viewed that way or not, it can, at the best, only be regarded 
as an exercise in sheer fantasy. The area for difference of opinion on particular matters is boundless 
and the system even permits the fantasy of a trial Judge to be superseded by the fantasy of an Appeal 
Court. Many people believe that it is not in the interests of the community to continue with the 
present system and it may be seriously doubted whether even a large verdict, such as the present one, 
is, if the plaintiff does live 50 years-that is her life expectancy-in her interest either. Only Parlia­
ment can alter the present system, but the need for a system which, whilst attending to the injured 
person's requirements .arising from his injuries, avoids placing huge sums of money in his hands, is 
pressing. 
(Mr Justice Lee, Address to the Jury in Skow v. Public Transport Commission. Supreme Court of 
New South Wales, (1981), unreported 1;1 

1 See also Sher, l.L. 'Damages for Persol)a1 Injuries, Current Developments, Future Trends and Suggested Refomls', 
(1981) 55 AU 458 and NSWLRC, Issues Paper: Accident Compellsatioll. 1982. 
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Deductions. Suggested need for Commonwealth and State legislation to resolve the anomalies 
involved on the deductability in favour of the defendant of pensions, superannuation payments, 
unemployment benefits, sick pay, sickness benefits and the like: 

I find it very difficult to perceive any rational thread in the web of cases . . . This may he an area in 
which there could only be complete and satisfactory resolution by legislation at both Commonwealth 
and State level. . 
(Mr Justice Miles, Supreme Court of New South Wales, letter to the Commission) 

Contracts 

Suggested need to standardise terminology and approach to breach of contract. The plethora of 
overlapping, and in some circumstances, redundant categories of breach result in undesirable 
imprecision of language and diversity of approach. A study of centuries of legal history should 
not be a pre-requisite to comprehension of current common law rules. The author suggests that 
the law would be greatly improved and simplified if the rules relating to discharge of contracts 
for breach were separated from other areas with wbich they are now connected. (Jane Swanton, 
'Discharge of Contracts for Breach' (1981) 13 Melbourne University Law Review, 69) 

Coroners 

Suggested need to limit adverse publicity about people involved in coronial inquests who might 
subsequently be put on trial: 

How can such people get a fair trial with all the jury having reached what may be a logical decision 
long before the trial. 
(Kevin F. McCarthy, letter to the Commission) 

Criminal Law ~.' \ 

t 
Suggested need to consider the amalgamation of murder and manslaughter into a single of­
fence, unlawful homicide: 

The advantage of this would be to introduce the flexibility into the law which it now lacks. It would 
also allow judges to exercise their discretion, from life imprisonment downwards, in passing sentence. 
A review of this option is needed. 
(Editorial 'Call it homicide', Sydney Morning Herald, 28 November 1981, 12) 

Criminal Procedure 

Suggested need to abolish commital proceedings: 
Committal proceedings are a total waste of time . . . If we had a tmly independent prosecutor with a 
proper staff, he cO!lld decide if there was a prima facie case .... There is a. wasteful duplicity in 
having committal proceedings and a trial. " 
(Chief Justice Blackburn, A.C.T. Supreme Court, address to Fifth South Pacific Judicial Conference, 
cited Canberra Times. 26 May 1982) 

Defamation 

Suggested need for defamation laws to be extended to enable. ethnic groups to instigate class 

! ,. "'\ 
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actions. (Of Paulo Totaro~ Chairman, The Ethnic Affairs Commission, cited Sydney Morning 
Herald, 6 July 1981, 11) 

Drugs 

Marihualla Laws. Suggested need to decriminalise aspects of the possession and use of 
marihuana. (Australian Foundation on Alcoholism and Drug Dependence. Social Policies on 
Drugs: Alcohol, Cannabis, Heroin. Discussion Paper, prepared by National Workshop, Can­
berra, 1981) 

Uniform Laws. Suggested need for unified legislation on veterinary drugs: 
The problem is based on the fact that different States have different regulations regarding how drugs 
should be scheduled. This makes not only for a complex situation when the same drugs are sold with 
different schedules on their labels in different States, but also you will appreciate that complications 
arise under the Constitution (s. 92) where trade, commerce and intercourse must remain absolutely 
free. This allows breaches of scheduling to occur between users in different States. Many modern 
drugs are extremely potent and because of the failure in the past to amend the regulations, the 
problem is being compounded as new and better drugs become available in the market place and yet 
their scheduling (State by State) is not uniform. 
(H.M. Jones, on behalf of the Australian Veterinary Association Ltd) 

Federal Courts 

Bifurcation of Appeals. Suggested need for reform to prevent bifurcation of appeals to State 
and Federal Courts: 

The tax appeals come to this Court as a court of original jurisdiction pursuant to the provisions of the 
Income Tax Assessment Act. They are heard in the Administrative Law Division of the Court. It is a 
Division to which only certain of the judges are assigned. Another Division of the Court customarily 
administers those provisions of the Companies Act which require the intervention of the Court. When 
it was seen that there appeared to be some common problems involved in the tax appeals and this 
present application, it was decided that the same judge should hear all matters. Due to the constitution 
of the Court, that was possible to be done. H~d it not been feasible, the extraordinary situation which 
would have obtained would have been that it would have been necessary to repeat the entirety of the 
evidence given in the tax appeals before the judge hearing application under the Companies Act, in 
order to give him the benefit of evaluating the witnesses and hearing the evidence given by them in 
the witness box. However, if these matters are to be taken further, then it will be necessary for an 
appeal from any decision in the tax appeals to be taken to the Federal Court of Australia and the 
appeal on this present application to be taken to the Court of Appeal of New South Wales. I will 
content myself by saying that that, with all due respect, seems to me to be a wholly unacceptable and 
undesirable state of affairs. 
(Mr Justice Roger§, in re Hatfield Enterprlses Pty Limited and Companies Act, Supreme Court of 
New South Wales (1982) unreported.) 

High Court Appeals. Suggested need to abolish the right of appeal to the High Court of 
Australia; appeal should be by special leave in all non-constitutional cases. (James Crawford, 
Australian Courts (?f Law, Oxford University Press, Melbourne 1982, 151-152). 

'II 

Income Ta~j 

Suggested need to make private donations and offerings to churches concessional deductions 
for income tax purposes. (Raymond N. Conder, letter to the Commission) 

~~-~---~----
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Indllstrial Arbitration 

Commonwealth Power over Wages and Conditions. Suggested need to give the Federal Parli­
ament a wide power to legislate on wages and conditions: 

[N]o law passed by the N.S.W. Parliament would be able to avoid 'the intractable problems which 
arise from the operation in this State of two very different sets of industrial laws, one Com­
monwealth, one State. In my opinion, the only way in which those problems can be solved is for the 
Commonwealth Parliament to gain, either by referendum or transfer from the States, a wide power to 
legislate with respect to terms and conditions of employment. I would envisage the Commonwealth 
power as a concurrent power and not as an exclusive power and as one which would enable the 
Commonwealth Parliament to make use of the existing State authorities. 
(Sir Alexander Beattie, President of the New South Wales Industrial Commission, speaking on his 
retirement, cited Sydney Morning Herald. 30 October 198 I, 3) 

Damages for Award Breaches. Suggested need to replace the industrial law sanction of fines 
for breach of a,wards by a system allowing damages for losses due to award breaches, in the 
context of collective bargaining. (Hon. Ian Viner, MP, then Minister for Industrial Relations, 
cited Financial Review, 5 November 1981) 

Jurisdiction of Federal Court. Suggested need to confer on the Federal Court wide powers to 
make orders in respect of officers and members of industrial organisations who are recreant to 
their duties: . 

A court of general jurisdiction has much more flexibility [than the Federal Court] in what it may do. 
If this were such a court it would, undoubtedly in a case such as this, be asked to restrain powers in 
the position of the appellants here from acting otherwise than in accordance with their duties and 
obligations as officers and members ... Breaches of injunctions and und~rtakings of ~he kind I have 
mentioned would be punishable as con tempts of court ... We were told during argument that the 
appellants are still acting as if they are officers. Perhaps they will continue to do even after this 
judgment has been delivered. Unless a court has clear injunctive power that is the sort of problem that 
can arise. That it should exist redounds to the disadvantage of the membership whose funds are 
expended on legal costs in what may turn out to be an inconclusive exercise. If the court is invested 
with jurisdiction to deal adequately and completely with the entirety of a dispute the likelihood is that 
matters are brought to a head and disposed of much more expeditiously and thus more inexpensively 
than is the case under legislation such as here applied. It follows that it is highly important in my 
opinion that the legislation be changed to give this Court all jurisdiction necessary to deal with all 
aspects of disputes involving members and offidals of organisations either amongst themselves .or to 
which the organisations are parties. The legislation under which the organisations are registered is 
Commonwealth legislation and operates thrqughout Australia. The organisations are creatures of that 
legislation. There can be no question but that jurisdiction to give adequate relief should be vested in 
this Court. 
(Mr .. Justice Sheppard, Cook v. Crawford. Federa,l Court of Australia (1982) unreported) 

Redraft. Suggested need to redraft the Conciliation and Arbitration Act 1904: 
Most of the difficulties in this case arise from tortuous provisions of the ConclIiation ;tnd Arbitratio\1 
Act 1904 (Cwlth) as amended. The Act is of national importance and is intended to be understood 
and applied by many people, most of whom are not lawyers. Amendments over recent decades bave 
made it a t~xt book example of how laws should not be drafted. In the public interest it should be. 
redrafted so as to be reasonably clear. 
(Mr Justice Murphy, in re ClarksoJl ex parte Australian Telephone a~ld Phonogram Officers' Associ-
ation. High Court of Australia (1982) 39 ALR I, 13) r .• 

Insurance 

Suggested need for action to be taken to ensure that improper delays did not occur in the 
payment of insurance claims: 
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To tltring along a claimant from November until April is reprehensible conduct, in respect of which 
the Court should express its disapproval. In so far as it may be appropriate, I propose to notify the 
Department of Consumer Affairs and the Australian Law Reform Commission, which holds a refer~ 
ence in respect of insurance, of what has happened in this case, with a view to seeking to ensure that 
this sort of conduct does not recur. 
(Mr Justice Rogers, Bonacci v. Phoenix Assurance Co. of Aust. Limited. Supreme Court of New 
South Wa1i!S, (1982), unreported)2 

Intellectual and Other Property 

Copyright. Suggested need for automatic copyright clearance for radio for the print­
handicapped to enable the reading of newspapers, magazines and literary works on radio, 
specifically for the handicapped, without the need first to secure copyright clearance: 

Radio for the print-handicapped is designed to help a seriously disadvantaged sector of the community 
in ways that help the print-handicapped, their families and the community ... A useful precedent has 
been established in the U.S. automatic copyright clearance legislation for radio for the print­
handicapped. 
(Professor Neil Runcie, Chairman, Australian Council for Radio for the Print-handicapped, letter to 
the Commission) 

Protection of Cultural Property. Suggested need to prohibit or regulate the export of items of 
major importance to the nation's heritage. (Lockhart J, Federal Court, Occasional Address 
given at the Conferring of the Degree of Bachelor of Laws, University of Sydney, 27 February 
1982, 4) 

Interest 

Suggestion that a court ought to be able to grant interest on a judgment debt where property 
and goods sold and delivered, but not paid for, has passed to the purchaser: 

'we see many cases ... in which debtors withhold the payment of their debts and force creditors into 
litigation to recover them simply because they think it to be good business to do so. In this way they 
obtain, in effect, a free of interest unsecured loan and at prevailing interest rates the benefit they derive 
by doing so is very considerable as is the loss to the unpaid creditor. If in such cases the court had 
power to award interest by way of damages at the prevailing rate plus a point or two the practice might 
be thought to be less attractive.' 

The court criticised its lack of jurisdiction to grant interest in these circumstances. It pointed to 
the injustice of allowing a party whose wrongfully withholding from the other party who is 
entitled to the use of the money the benefit of having the money in his possession and enjoying 
the use of it. 
(Chief Justice Burt, G. Knowles Pty. Ltd. v. Barrett Carpet Company Pty. Ltd. Supreme Court 
of Western Australia, 54,428, CCH (1981) ACS para. 55-l25) 

Landlord and Tenant 

Suggested need to amend the Victorian Residential'Tenancies Act 1980: 
The need for an amending Act to the Victorian Residential Tenancies Act can be confidently forecast 
even at this early stage in the life of the new legislation. 

A number of amendments are proposed. (Dr. Adrian Bradbrook, University of Melbourne, 
'The Rights and Duties of Landlords and Tenants Under the Victorian Residential Tenancies 
Act', (1981) 13 Melbourne University Law Review 159, 195) 

2 See Insurallce Contracts (ALRC 20), para. 319-324. 
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Mental Health 

Management of Mentally Infirm Persons. Suggested need for urgent reform of the Australian 
Capital Territory legislation: 

Plainly, the legislation relating to the management of the property a~d affairs of mentally infirm 
persons in the Australian Capital Territory is in need of urgent reform. 
(Mr Justice Lockhart, in re M, Supreme Court of the Australian Capital Territory (1982) unreported) 

Privacy. Suggested need for privacy legislation to give mentally retarded people a righ~ of 
access to their medical and other records to ~mable them to take action to overcome the results 
of unfair information practices and to redress other wrongs. (Susan C. Hayes and Robert 
Hayes, Mental Retardation, 1982, 297-298) 

Thorough Examination. Suggestion that problems of the punishment and treatment of mentally 
ill offenders need attention: 

[This] would benefit greatly from a discrete' and thorough examination of mental illness and the law 
ideserving] a special reference to the Australian Law Reform Commission as well as to other State 
law reform bodies. 
(Ivan Potas, 'Just Deserts for the Mad', 2) 

Migration 

Suggested need to change migration laws so as not to discriminate against Australian residents 
who are not citizens: 

[M]en and women who have lived with us for many years but decided, for emotional or material 
reasons, not to become Australian citizens should not be deported. There should be only two ex­
ceptions to this rule, when the person can be proved to have come to Australia for criminal purposes 
or to have committed a crime of real gravity. Otherwise, those who settle in Australia are members of 
the Australian family. Good, bad or Indifferent, they are not unlike the rest of us, born here by 
accident. 
(Editorial, 'A Threat Remains', Canberra Times, 1 November 1981, 2) 

Money Lenders 

Suggested need to reconsider the Money Lenders Ordinance 1936 (A.C.T.): 
The Ordinance . . . does not differentiate between ordinary borrowers liable to. be imp05ed. upon by 
persons lending them money and corporate borrowers, apparently well able to take care of themselves 
in commercial tfl.msactions, borrowing at what seems to have been a commercial rate of interest in a 
climate totally different from that which prevailed when the Ordinance was first enacted. It may be 
that . . . there is a need for reconsideration of the Ordinance to ,see whether it is presently appropriate 
to conditions which have changed radically since 1936 and, if it is not, whether the relevant policy 
considerations dictate its amendment.' 
(Mr Justice Kelly, J. & S. Holdings Pry. Limited v. N.R.M.A. IlIsllrallce Limited A.C.T. Supreme 
Court (1981) 39 ACTR 1,41) 

Motor Traffic 

Suggested need for uniform national road law (Gordon Trinca, National Chairman, Road 
Trauma Committee, cited the Age, 18 November 1981) " 
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Parliamentary PrIvilege and Contempt 

Suggested need for a review of the privileges, procedures and legislation governing Parliamen­
tary privilege and contempt and changes to the Parliamentary Privileges Committee: 

P~rliaments have become the judge, jury, hangman and even arresting officer in cases which it be­
lieved reflected adversely on the institution. The Committee should also have its powers of penalty 
removed. 

'To have no absolute right of legal defence seems an extraordinary state of affairs when the person 
charged may lose his or her liberty. The right of defence is essential.' 

(Mr Ranald Macdonald, cited Canberra Times, 6 November 1981,6) 

National Health 

,,' 
Suggested need to amend National Health Act 1953: 

I would also recommend that consideration be given to the question whether some discretionary power 
may be capable of being conferred upon the Director-General to enable an appropriate payment to be 
made in cases such as the present where a patient in an isolated area, acting in good faith on the 
advice of his medical practitioner, seeks specialist treatment from a specialist who turns out ultimately 
not to have been 'a suitable specialist with respect to the applicant. 
(Mr A.N. Hall, Senior Member, Knight v. The Director-General of Health. Administrative Appeals 
Tribunal (1981) 4 ALN No. 65, N66) 

Passports 

Suggested need to waive the obligation of separated spouses to obtain approval from one 
another to obtain a passport. 

I separated from my husband in February 1981, and in July of that year obtained a document filed in 
the Family' Law Court, stating my husband and I were no longer under any financial obliga60n to one 
another .... [W]e do not have any children ... When applying for a passport, I was told that I 
MUST hiiyemy husband's approval in the form of a signature on the application. If I were divorced 
and there were no financial obligations, a passport would be issued without ,any notification to my 
husband. I am a Catholic, and as such, am not keen to file for divorce. This leaves me with the 
options of either approaching my ex-husband and asking for his signature, a scene which 1 would find 
both embarrassing and degrading, or file a Statutory Declaration, in which case the Departmc:tt of 
Foreign Affairs would notify my husband of my passport application. This is not only unsatisfactory, 
but I find it an invasion of my privacy. 
(Constituents letter forwarded by Mr J. Birney, M.P,) 

Practice and Procedure 

Suggested need for existing forms of procedure to be adapted for proceedings involving the 
more complex commercial organisations of today ,'carrying on business all over the globe in 
many different fie,lds, utilising the international financial facilities made available by modern 
methods of communication: 

'" q 

Unless the pleadings,' the i.nterlocutory steps and the method "of hearing are modified so as to elimin­
ate the inessential lind the contest between the parties restricted to matters truly in issue, the cost and 
length of hearing would make impossible, trials of proceedings such as the present. 
(Mr Justice ,Rogers, Gollin Holdings Limited & Allor v'. Adcock & Ors, Supreme Court of New South 
Wales [1981] I NSWLR 691, 693) 

( .. 
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Public Duty and Private Interest 

Suggested need for reciprocal legislation involving the States and the Commonwealth to cover 
pecuniary interests. The Premier of New South Wales, Mr Neville Wran, QC, referred to the 
fact that New South Wales pecuniary interest legislation could refer only to financial matters 
within Neyv South Wales. (Cited Sydney Morning Herald, 13 November 1981) 

f; 

Small Claims Tribunals 

Suggested need, in view of the Trade Practices Act 1974 (Cwlth), to amend Small Claims 
Tribunals Act 1973 (Qld) , s. 17(1) which purports to exclude courts or tribunals of any kind 
from determining the issue in dispute before a Small Claims Tribunal: 

Although . . . the Act appears to indicate an intention that the Tribunal shall not be bound to apply 
the general law to claims that come before it, it is by no means clear that the operation of Federal law 
thereby is, or can be, validly displaced. Part V of the Commonwealth Trade Practices Act 1974 (as 
amended) inevitably applies to many of the claims which come before the Tribunal and the validity of 
a State law requiring that such claims be determined not by the application of the provisions of that 
Part but by reference to what is 'fair and equitable to all parties' may be open to question as involv­
ing direct inconsistency with Federal law ... 
(Mr Justice McPherson, R. v. The Judges of the District Court Holden at Brisbane; ex parte Kruger 
Enterprises, Supreme Court of Queensland (1982), CCH (1982) ACS, para. 55-186, 56, 810) 

Social Security 

Suggested need for law reform in connection with allowances for handicapped and severely, 
handicapped children: 

.i 
a wealthy persOil who has a severely handicapped chi~,d faces no kind of means test. But a perso! i 
who has a child needing only marginally less care and attentio[l than that needed by a s~verely 

: 'handicapped child has to be subjected to severe financial hardship to be eligible at all, and is then still 
required by the legislation to face the test of the Director-General's discretion as to whether the f~ll 
$73 per month should be paid. We would not ordinarily make such a comment, but in this case we 
feel entitled to question whether the intention of legislation is really reflected in these provisions. 
(Mr R.K. Todd, Senior Member; Dr A.H. Marsh, Member and W.B. Tickle, Member, Yousef v. 
Director-General of Social Services. Administrative Appeals Tribunal, (1981) 4 ALD 317,319) 

Subpoenas 

Suggested need for amendment to the rules governing compliance with subpoenas: 
(a) Rules of court to be amended to permit the recovery of some part at least of the amount incurred 
by strangers to litigation in looking .out and producing documents 

' .. ~If persons are to be charged, care would need to be taken to see that impecunious parties to 
litig~tion were not deprived of access to documents because of costs. Perhaps in these circum­
stances the community should pay'. 

(b) Subpoenas should include a statement that they may oe set aside if they are oppressive. 
(c) Subpoenas to produce documents ought not to be served without the leave of a judicial or court 
officer unless [the parties are given at least 14 days to comply with the subpoena]. 
(Professor R. Baxt, 'The Onerous Obligations of Banks and Other Persons to Prod~ce bocuments-A 
Statement of Principle and a Plea for Reform', The Bankers' Mag{(l-ille of Australasia. October 1981, 
179,182 citing Mr Justice Sheppard in Balik of New South Wales v. Witllers (981) 35 ALR 21) 

'i 
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Trusts 

Sug~ested need to protect creditors' rights in relation to trading trusts. The emergence of the 
tr~dmg trust as an alt~mative to the proprietary company for the operation of a family business, 
~Ith a two dollar .regIs!ered c~mpany. as trustee, has lead to the frustration of creditors' rights 
!n w~ys not possIble m ~eah~gs .wIth a simple trading company. (Professor H.A.J. Ford, 
Tradmg Trusts and CredItors RIghts' (1981) Melbourne University Law Review Vol. 13 

No.1, 1) 

Wills 

Suggested need for wills to be automatically revoked upon divorce: 

That ith~ Law Society of New South Wales should press for the law relating to Wills to be amended 
to prov!de that upon ~ny decree of dissolution of marriage being granted by the Family Court of 
Austra~la, then the Wills of the 'p~ies to ~he action be automatically invalidated upon such decree 
becomm~ absolute, unless the WillIS made In contemplation of the decree of dissolution of marriage 
~~~~~lutlOn of Regional Presidents Conference of the Law Society of New South Wales, 28 Octob~r 

" 
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I, ROBERT JAMES ELUCOTT, Attorney-General, HAVING REGA..~ TO .... _ 

(a) the function of the Law Reform Commission, in "'pursuimce of references to the Com­
mission made by the Attorney-General, of reviewing laws to which the Law Reform 
Commission Act 1973 applies, namely " 
(i) laws made by, or by the authority of, the Parliament, including laws of the Ter­

ritories so made; and 
(ii) any other laws, includings laws of the Territories, that. the Parliament has power to 

amend or repeal; . 
(b) the provisions of section 7 of the AOt which provides that, in the performance of its 

functions, the Commission shall review laws to which the Act applies, and consider 
proposals, with a view to ensuring " 
(i) that such laws and proposals do not trespass unduly on personal rights and liberties 

and do not unduly make the rights and liberties of citizens dependent upon adminis­
trative rather than judicial decisions; and 

(ii) that, as far as practicable, such laws and proposals are consistent with the Articles 
of the International Covenant on Civil and Political Rights; and 

(c) the provisions, in particular, of Article 17 of the Covenant which provides, inter alia, 
that 'no one shall be subjected to arbitrary or unlawful interference with his privacy': 

HEREBY REFER the following matters to the Law Reform Commission, as provided by the L IlW 
Reform Commission Act 1973, 

TO INQUIRE INTO AND REPORT UPON- 't , 

(1) the extent to which undue intrusions into or interferences with privacy arise or are cat ,!l., 
ble of arising under the laws of the Commonwealth Parliament or of the Territorie,~, "and 
the extent to which procedures adopted to give effect to those laws give rise to or 'pe.r­
mit such intrusions or interferences, with particular reference to ,but not confined to the 
following matters: 
(a) the collection, recording or storage of information by Commonwealth or Territory 

Departments, authorities or corporations, or by persons or corporations licensed 
under thpse laws for purposes related to the collection, recording, storage or com­
munication of information; 

(b) the communication of the information referred to in sub-paragraph (a) to any Gov­
ernment Department, or to any- authority, corporation or person; 

(c) without limiting the operation of sub-paragraphs (a) and (b), the collection, record­
ing, storage and communication of information obtained pursuant to the Health In­
surance Act 1973-1975 and the Healthlnsurance Commission Act 1973; 

(d) powers of entry on premises or search of persons or premises by police and other 
officials; ,and 

(e) powers exercisable by persons or authorities other than courts to summon the at­
tendance of persons to answer questions or produce documents; 

(2) (a) what legislative or other measures are required to provide proper protection and red­
ress in the cases referred to"in paragraph (1); 

(b) what changes are required in the law in force in the Territories to provide protection 
against, or redress for, undue intrusions into or interferences with privacy arising, 

i 
I 
1 
I 

t 
f 

! 
\ 

I 

Appendix B / 63 

inter alia, from the obtaining, recording, storage or communication of information 
in relation to individuals, or from entry onto private property with particular refer­
ence to, but not confined to, the following: 
(i) data storage; 
(ii) the credit reference system; 
(iii) debt collectors; 
(iv) medical, employment, banking and like records; 
(v) listening, optical, photographic and other like devices; 
(vi) security guards and private investigators; 
(vii) entry onto private property by persons such as collectors, canvassers and 

salesman; 
(viii) employment agencies; 
(ix) press, radio and television; 
(x) confidential relationships such as lawyer and client and doctor and patient; 

(3) any other related matter; 
but excluding inquiries on matters falling within the Terms of Reference of the Royal Com­
mission on Intelligence and Security or matters relating to national security or defence. 

IN MAKING ITS INQUIRY AND REPORT the Commission will: 
(a) have regard to its function in ,accordance with section 6(1) of the Act to consider pro­

posals for uniformity between laws of the Territories and laws of the States; and 
(b) note the need to strike a balance between protection of privacy and the interests of the 

community in the development of knowledge and information, and law enforcement. 
DATED this ninth day of April 1976 

R.J. Ellicott, Q.C., 
Attorney-General 

,._.~~---=-----_~ ____________ .. __ ..L-_...J...-____ ~~-~........A------ .. '- f 
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CONSUMERS IN DEBT 

I ROBERT JAMES ELLICOTT, Attorney-General, HAVING REGARD TO-

, (a) the function of the Law Reform Commission, ~n I?ursuance of re~erences to the Com­
mission made by the Attorney-General, of revIewmg laws to which the Law Reform 
Commission Act 1973 applies, namely 
(i) laws made by, or by the authority of, the Parliament, including laws of the Ter-

ritories so made; and 
(ii) any other laws, includings laws of the Territories, that the Parliament has power to 

amend or repeal; and . .. . 
(b) the desirability of avoiding injustice to and oppressIOn of debtors and of facIlltatmg the 

collection of debts, . 
HEREBY REFER the following matters to the Law Reform Commission, as provided by the Law 
Reform Commission Act 1973, 

TO REPORT UPON-
(1) whether the Bankruptcy Act in its applicatio? to small or cOl1su~er d:btors makes 

adequate provision to enable such debtors to discharge or compromise theIr debts from 
their present or future assets or earnings; 

(2) if the answer to (1) is no, whether any and what measures could be adopted by way of 
legislation to achieve that objective; and . 

(3) what measures could be adopted by way of legislation to provide financial counsellIng I 

facilities to small or consumer debtors. 

IN MAKING ITS REPORT the Commission will have regard to-- . ',. 
(a) the community's interest in the financial rehabil~tation of small but ?onest debtors, and I 

the need to ensure that creditors have an effective means of enforcmg the payment of 
debts due to~hem; and . 

(b) the function of the Commission in accordanc~ wit? section 6(1) of the Law R~fo:m 
Commission Act to consider proposals for umformlty between laws of the Terntones 
and laws of the States. 

DATED this tenth day of May 1976 

\1 

R.J. Ellicott, Q.C., 
Attorney-General 
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INSURANCE CONTRACTS 

I, R.OBERT JAMES ELLICOTT, Attorney-General, HAVING REGARD TO-

(a) the function of the Law Reform Commission, in pursuance of references to the Com­
mission made by the Attorney-General, of reviewing laws to which the Law Reform 
Commission Act 1973. applies, namely 
(i) laws made by, or by the authority of, the Parliament, inclUding laws of the Ter­

ritories so made; and 
(ii) any other laws, includings laws of the Territories, that the Parliament has power to 

amend or repeal, 
(b) the lack of uniformity between the laws of the Territories and the laws of the States in 

the field of insurance; 
(c) the relative bargaining power between insurer and insured; 
(d) the need for contracts of insurance to strike a fair balance between the interests of in­

surer and insured; 
(e) the desirability of ensuring that the manner in which insurance contracts are negotiated 

and entered into is not unfair; 
(t) the desirability of ensuring that there are no unfair provisions in insurance contracts, 

HEREBY REFER the following matters to the Law Reform Commission, as provided by the Law 
Reform Commission Act 1973, 

TO REPORT UPON 

(1) the adequacy of the law governing contracts of insurance (excluding marine insurance, 
workers compensation and compulsory third party insurance) having regard to the 
interests of insurer, insured amI the public, and in particular 
(a) whether terms and conditions presently found in contracts of insurance operate un­

fairly; 
(b) whether certain, and if so what, terms and conditions should be mandatory in con­

tracts of insurance; 
(c) whether certain, and if so what, terms now found .in contracts of insurance should 

be prohibited; 
(d) whe~her the practice of incorporating statements mape in proposal forms into con­

tracts of insurance provides an equitable basis of contract between the insurer and 
the insured; 

(e) whether it should be mandatory for an insurer to.supply to a person seeking insur­
ance written information as to that person's rights and obligations under the pro­
posed contract; 

(t) whether arbitration clauses in contracts of insurance are operating unfairly to the 
parties or are otherwise undesirable; 

(g) whether the principles of the law of agency in pre-contractual negotiations should 
be modified to provide greater f~imess to the insured; 

(2) what, if any, legislative or other measures are required to ensure a fair balance between 
the interests of insurer and insured; and 

(3) any other related matter. 

~~~----~--------------"--~--.~------~~ 
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IN MAKING ITS REPORT the Commission will have regard to its function in accordange with section 
6( 1) of the Law Reform Commission Act to consider and present proposals for uniformity be­
tween laws of the Territories and laws of the States with a view to such proposals being con­
sidered by the States. 

DATED this ninth day of September 1976 

R.J. Ellicott, Q.C., 
Attorney-General 
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ACCESS TO THE COURTS 

I, ROBERT JAMES ELLICOTT, Attorney-General, HAVING REGARD TO-

(a) the function of the Law Reform Commission, in pursuance of references to the Com­
mission made by the Attorney-General, of reviewing laws to which the Law Reform 
Commission Act 1973 applies, namely-
(i) laws made by, or by the authority of, the Parliament, including laws of the Ter­

ritories so made; and 
(ii) any other laws, includings laws of the Territories, that the Parliament has power to 

, amend or repeal, " 
with a view to the systematic development and reform of the law, including, in particu­
lar-
(i) the modernisation of the law QY bringing it into accord with current conditions; 
(ii) the simplification of the law; and 
(iii) the adoption of new or more effective methods for the administration of the law and 

the dispensation of justice; 
(b) the provisions of section 7 of the said Act which provide that, in the performance of its 

functions; the Commission shall review such laws with a view to ensuring that such 
laws do not unduly make the rights and liberties of citizens dependent upon administra­
tive rather than judicial decisions; and 

(c),. criticism of the restrictions in the present law upon the capacity and right of persons to 
be heard in courts and proposals which have been made relating to class actions, 

HEREBY REFER to the Law Reform Commission, as provided by the Law Reform Commission 
Act 1973, for REVIEW of .the laws to which the said Act applies relating to-

(a) the standing of persons to sue in Federal and other courts whilst exercising federal 
jurisdiction or in courts exercising jurisdiction under any law of any Territory; ai\~ 

(b) class actions in such courts, . 

AND TO REPORT UPON-

(a) the adequacy thereof; 
(b) any desirable changes to the existing law in relation thereto but having regard to any 

constitutional limitations on Commonwealth power; and 
(c) any related matter. 

d 
~ " 

IN MAKING ITS REPORT the Commission will also have regard to its function in acdordance with 
section ~(I}~d) of the said Act to conside~ and p~esent proposals for unifo~mity tft.ween laws of 
the Terntones and laws of the States wIth a VIew to such proposals bemg conSIdered by the 
States . 

DATED this first day of February 1977 

R.J. Ellicott, Q.C., 
Attorney-General 
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ABORIGINAL CUSTOMARY LAWS 

I, ROBERT JAMES ELLICOTT, Attomey~General, HAVING REGARD TO-· 

(a) the function of the Law Reform Commission, in pursuance of references to the Com~ 
mission made by the Attomey~General, of reviewing laws to which the Law Reform 
Commission Act 1973 applies, of considering proposals for the making of laws to 
which that Act applies and of considering proposals for uniformity between laws of the 
Territories and laws of the States; 

(b) the special interest of the Commonwealth in the welfare of the Aboriginal people of 
Australia; 

(c) the need to en~ure that every Aborigine enjoys basic human rights; 
(d) the right of Aborigines to retain their racial identity and traditional life style or, where 

they so desire, to adopt partially or wholly a European life style; 
(e) the difficulties that have at times emerged in the application of the existing criminal 

justice system to members of the Aboriginal race; and 
(t) the need to ensure equitable, humane and fair treatment under the criminal justice sys~ 

tem to all members of the Australian community. 

HEREBY REFER the following matter to the Law Reform Commission, as provided by the Law 
Reform Commission Act, 

TO INQUIRE INTO AND REPORT UPON whether it would be desirable to apply either in whole or in Rart 
Aboriginal customary law to Aborigines, either generally or in particular areas or to those 
living in tribal conditions only and, in particular: 

(a) whether, and in what manner, existing courts dealing with criminal charges against 
Abodgines should be empowered to apply Aboriginal customary law and practices. 'tn 
the trial and punishment of Aborigines; 

(b) to what extent Aboriginal communities should have the power to apply their customary 
law and practices in the punishment and rehabilitation of Aborigines; and ' -

(c) any other related matter. " 

IN MAKING ITS INQUIRY AND REPORT the Commission will give special regard to the need to ensure 
that no person should be subject to any treatment, conduct or punh,l'Jment which is cruel or 
inhumane. 

DATED this ninth day of February 1977 

R.J. Ellicott, Q.C., 
Attorney~General 
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SENTENCING 

I, PETER DREW DURACK, Attomey~General, HAVING REGARD TO-

(a) the function of the Law Reform Commission, in pursuance of references to the Com­
mission made by the Attorney-General, of reviewing Commonwealth and Territorial 
laws to which the Law Reform Commission Act 1973 applies; 

(b) the costs and other unsatisfactory characteristics of punishment by imprisonment; 
(c) the desirability of ensuring that offenders against a law of the Commonwealth are 

treated as uniformly as possible throughout the Commonwealth in respect of the sen­
tences imposed on them; 

(d) the need for a revision of laws of the Commonwealth and the Australian Capital Terri~ 
tory, with particular reference to the questions 
(i) whether principles and guidelines for the imposition of sentences of imprisonment 

should be formulated; and Ii . 

(ii) whether existing laws providing alternatives to imprisonment are adtquate; 
(e) the conclusions of the Fifth United Nations Congress on the Prevention of Crime and 

the Treatment of Offenders concerning the use of imprisonment, as set out in the report 
of the United Nations Secretariat in relation to the Congress (E.76.IV.2); and 

(f) the matters to be considered at the Sixth United Nations Congress on the Prevention of 
Crime and the Treatment of Offenders to be held in Australia in 1980, with particular 
reference to the agenda topic relating to the de~institutionalisation of corrections, 

HEREBY REFER the following matter to the Law Reform Commission, as provided by the Law 
Reform Co!"mission Act, 1973, 

FOR REVIEW AND REPORT ON the laws of the Commonwealth and the Australian Capital Territory 
relating to the imposition of punishment for offences and any related matters. 

IN ITS REVIEW AND REPORT the Commission--

(1) shall collaborate with the Australian Institute of Criminology; 
(2) shall have particular regard to-

(a) the fornmlation of principles and guidelines for the imposition of a sentence of 
imprisonme~1t; 

(b) the questiotl whether legislation should be introduced to provide that no person is to 
be sentenced to imprisonment unless the court is of the opinion that, having regard 
to all the circumstances of the case, no other St' ntence is appropriate; 

(c) the adequacy of existing laws providing alternatives to sentences of imprisonment; 
(d) the need for new laws providing alternatives to sentences of imprisonment, with 

particular reference to restitution orders, compensation oruers, community service 
orders and similar orders; 

(e) the need for greater uniformity in sentencing, with particular reference to laws with 
respect to the grading of offences and orders and with respect to processes designed 
to structure discretion in sentencing by means of the establishment of guideliri'e 
sentences and the use of a sentencing council, institute or commission for this 
purpose; 

(t) the laws that would be required to give effect to the recommendations of the Com­
mission; 
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(g) the provisions of Section 7 of the Law Reform Commission Act providing that, in 
the performance of its functions, the Commission shall review laws to which the 
Act applies, and consider proposals, with a view to ensuring 
(i) that such laws and proposals' do not tresvass unduly on personal rights and 

liberties and do not unduly make the rights and liberties of citizens dependent 
upon administrative rather than judicial decisions; and 

(ii) that, as far as practicable, such laws and proposals are consistent with the 
Articles of the International Covenant on Civil and Political Rights; and 

(h) its function in accordance with Section 6(1) of the Act to consider proposals for 
uniformity between laws of the Territories and laws of the States; 

(3) shall-
(a) consider the question whether, in the determination of the punishment for an of-

fence, an emphasis should be placed on- .. ' 
(i) the state of mind of the offender in the commission of the offetite; or 
(ii) the personal characteristics of the offender and the need for treatment; and 

(b) take into account the interests of the public and the victims of crime. 

THE COMMISSION IS REQUIRED to submit by I June 1979 an Interim Report on the subject matter of 
the reference dealing in particular with those aspects of the reference that are ,relevant to ex­
pediting and maximising de-institutionalisation of punishment. :::., 

DATED this eleventh day of August 1978 

" 
'.\ 

" 

Peter Durack 
Attorney-General 
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Appendix B / 7 J 

EVIDENCE 

I, PETER DREW DURACK, Attorney-General of the Commonwealth of Australia, HAVING REGARD TO-

(a) the recommendations of the Senate Standing Committee on Constitutional and Legal 
Mfairs, made in its Report on the Reference: The Evidence (Australian Capital Terri­
tory) Bill 1972 that: 
(i) a comprehensive review of the law of evidence be undertaken by the Law Reform 

Commission with a view to producing a code of evidence appropriate to the present 
day; and ". 

(ii) a Uniform Evidence Act be drafted: 
-to apply the same law of evidence to A.C.T.and to the external Territories; 
-as far as is appropriate, to apply the same law of evidence in all Commonwealth 
courts and tribunals; and 
-to include the matters now covered in the Evidence Act 1905 and the State and 
Territorial Laws and Records Recognition Act 190 I; and 

(b) the need for modernisation of the law of evidence used in Federal Courts, the Courts of 
the Australian Capital Territory and the external Territories and Federal and Territory 
tribunals by bringing it into, accord with current conditions and anticipated requirements; 

HEREBY RE.FER to the Law Reform Commission as provided by the Law Reform Commission Act 
1973 TO REVIEW the laws of evidence applicable in proceedings in Federal Courts and the Courts 
of the Territories with a view to producing a wholly comprehensive law of evidence based on 
concepts appropriate to current conditions and anticipated requirements AND TO REPORT; " 

(a) whether there should be uniformity, and if so to what extent, in the laws of evidence 
used in those Courts; and 

(b) the appropriate legislative means of reforming the laws of evidence and of allowing for 
future change in individual jurisdictions should this be necessary. 

IN MAKING''ITS INQUIRY AND REPORT the Commission wm have regard to its functions in accordance 
with sub~section 6(1) of the Act to consider proposals for uniformity between laws of the 
Territories and laws of the States. 

DATED this eighteenth day of July 1979 
Peter Durack 

Attorney-GeneraL 
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