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OVERVIEW

The phenomenon of arrests without conviction first came to
public prominence in the 1920's. In a series of highly
publicized studies by prestigous national figures, the country
first learned about case attrition and such other previously
hidden practices as plea Dbargaining. Since then scores of
studies in dozens of jurisdictions have confirmed the basic
facts--half or more of all arrests for serious crimes end
without conviction.

What does this great amount of attrition mean? Both then
and now important political and criminal justice leaders have
thought it indicated a breakdown of the c¢riminal justice
system. Others have argued that the figures showed a 1large
number of unnecessary or illegal arrests, while still others
have seen the results as the natural consequence of a criminal
justice system that requires increasing certainty of guilt for
each successive stage of case processing.

This study has four major goals. These are to:

—--Ascertain the amount of attrition for frequent, serious
crimes such as robbery, burglary and felony assault.

~—-Examine the important factors that account for case
attrition and learn more about how and why cases are
rejected, dismissed, or nolled, or defendants diverted,
acquitted or otherwise eliminated from the system
without a conviction or a plea of guilty.

--Learn whether high attrition rates are inevitable or
desirable and what effects they have on the criminal
justice system and the various actors in the system.

--Determine whether there are strategies a jurisdiction
could adopt that might result in a decrease of its
attrition rate and what the consequences of such strate-
gies might be.

A. Introduction

The early studies of attrition were primarily studies of
single jurisdictions~-~Cleveland, St. Louis, Kansas City,
Chicago, New York and others. In 1932 the Wickersham Commis-
sion, the nation's first great crime commission, compared the
results. Showing data from 11 jurisdictions, the Commission
indicated that the number of felony cases ending in non-convic-
tions ranged from a low of 36 percent in Milwaukee to a high of
88 percent in Philadelphia, Pittsburgh and two other large
Pennsylvania cities.
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Forty vyears later the American Bar Association studied
some of the same sites. Its 1970 study showed that there was
still a great amount of attrition and that the disparities
among jurisdictions were as huge as ever. More recent studies
by the Institute for Law and Social Research (INSLAW), the Vera
Institute of Justice and others as well as newly developed
statistical series, such as California's Offender-Based Trans-
action Statistics, demonstrate  the same points with even
greater precision.

The comparative studies to date have proved enormously
useful, providing a sharp impetus to such important develop-
ments as early prosecutorial screening and the declining use of
the grand jury. They have also added greatly to our knowledge
of system functioning. Because they provide a unique method for
evaluating agency and system policies and procedures, such
comparisons can be even more useful in the future. If this
potential to be realized, however, these  comparisons must
become much more accurate and precise. The first part of this
study (chapters 3-5) reviews the problems involved in develop-
ing more accurate measures. It concludes that for most purposes
arrest is the best starting point for measuring attrition. It
also 'shows, however, that differences 1in how arrests are
counted help to produce differences in attrition rates. This
section will be of interest primarily to the research and
statistical community.

The second part of the study (chapters 6-23) 1is an
empirical analysis of the reasons for attrition in two juris-
dictions: Jacksonville, Florida and San Diego, California. This
section will be of interest to police executives, district
attorneys and judges, as well as the research community. The
last section (chapter 24) is a summary of study findings and
implications.

B. Case Processing and Attrition

The empirical analysis 1is based on a review of prior
research, letter and phone contacts with more than a hundred
jurisdictions, brief visits to 10 sites, detailed observations
in four locations, and extensive analysis of case records in
" Jacksonville and San Diego. The statistical analysis is based
on robbery, burglary, and felony assault cases, categories
chosen as being among the most serious and most frequent felony
cases.

Jacksonville and San Diego were chosen as the sites for
in-depth study because the police and prosecuting agencies in
these jurisdictions each have well deserved reputations for
excellence and because the jurisdictions represent two very
different systems for handling criminal cases. Case processing
in the two jurisdictions is discussed in chapters 6-9. The
amount of attrition in the two jurisdictions and the different
methods of counting attrition are discussed in chapter 10.
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C. Explaining Attrition

There are many explanations available as to why some
defendants are convicted and others are not. Undoubtedly the
most common idea is that strong cases become convictions and
weak ones do not. Seriousness of the crime, badness of the
defendant and status of the defendant and the victim are also
widely thought to affect the disposition of cases, as are
overworked officials and lenient judges. Generally these
theories fall into four groups:

-~Theories based on the guilt or innocence of the defen-
dant as indicated by the evidence in the case.

—-—-Theories based on individual characteristics of the case
which are not related to the guilt or innocence of the
defendant.

--Theories based on the organization, structure and
policies or the criminal justice agencies and system in
the community.

--Theories based on the 1larger political and social
character of the community.

The study findings strongly emphasize the role of
evidence. They indicate that:

--The factors which most strongly affect whether a given
arrest will beccme a conviction or not are those
relating to evidence.

—--Whether an arrest will become a conviction or not is
usually determined very early in the process.

~--Most suspects who are arrested but not convicted are
thought by police and prosecutors to be guilty.

—--Many cases that are dropped for evidentiary reasons
could be salvaged.

Police executives will be particularly interested in the
chepters on police and prosecutorial processing (chapters 7-9),
identification evidence (chapter 14), confessions {(chapter 15),
co-participant statements and other evidence (chapter 16),
victim-witness problems (chapter 17), overall factors 1linking
the offender to the crime (chapter 18), the reasons for
attrition (chapter 21) and arrest policy (chapter 22).

These chapters show great differences between San Diego

and Jacksonville in the way that arrests are made, that
evidence such as identifications and confessions is obtained
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and in the impact that different kinds of evidence have on
convictions. They also show that victim-witness problems are
more frequent in San Diego but more damaging in Jacksonville.
These differences suggest the need for police and prosecutorial
agencies to pay greater attention to how they collect and use
evidence.

Prosecutors and judges will be interested in these
chapters as well as the chapter on  case processing
(chapter 1l4). Persons interested 1in research and statistics
will be particularly interested in the chapters on 1linking
factors (chapter 18), multivariate analysis (chapter 19),
reasons for attrition (chapters 20 and 21) and arrest policy
(chapter 22),

D. Summary and Implications

The project findings and implications are summarized in
chapter 24. Major findings concerning the meaning of attrition
are that:

—--The single most important factor in determining whether
a jurisdiction will have a high or a low attrition rate
is the arrest policy followed in the jurisdiction.

--The single most important factor in determining whether
a prosecutor's office will have a high or low conviction
rate is the policy that the office follows with respect
to screening and filing cases.

--A high prosecutorial conviction rate may be a sign of
excellent prosecutorial performance or a sign of overly
conservative charging policies. The best test is not the
rate itself but the kind of charges not filed.

-~A high attrition rate may be a sign of lax performance
by either +the police or the prosecutor, illegal or
highly aggressive police work, or a very careful police
command and control systen which keeps unusually
detailed records of police arrest activity. Again the
best test 1is not the rate itself but the kind of
marginal arrests or charges made.

The most important implications of the study for police
and prosecutors are that:

~--Salvageability depends upon earlier police inves-
tigation, greater investigative effort +to solidify
cases, and more risk taking by prosecutors.

—~Police administrators need to devote much more attention

to the problem cf convictions. Convictions depend upon
evidence and evidence is produced by the police.
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—--Police administrators should seriously consider shifting
investigative resources from the solution of c¢rimes,
where these resources are relatively inefficient, to
building cases against suspects already arrested, where
the payoff might be greater.

~-Prosecutors need to assist the police efforts to gather
evidence and build strong cases.

~--Prosecutors need to pay more attention to cases at an
early stage.
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Chapter One
INTRODUCTION

Sometime around midnight one spring evening in May 1920
two middle-aged men stopped at a Cleveland roadhouse to top off
a day of drinking with a few last 1libations. A short while
later they left, and within a 'alf hour one was fatally shot on
a downtown corner. American criminal justice has never been
gquite the same.

The impact of this shooting was not due to the heinousness
or the timing of the crime, but to the fact that the survivor
was William H. McGannon, then the chief justice of the
Cleveland municipal court. It was bad enough that Judge
McGannon was involved in such a sordid matter, but the affair
became truly shocking when he was charged and tried. And while
Judge McGannon was ultimately acquitted of the murder, the
public was shocked again when he was shortly thereafter
indicted and convicted on charges that he had committed perjury
in the course of establishing his alibi in the original trial.

These events and the ineptness and bumbling shown by the
police and prosecution in the handling of the case were so
extraordinary and aroused so much public concern that the city
fathers asked the Cleveland Foundation to undertake a study of
the entire Cleveland criminal justice process.

Directed by Roscoe Pound and Felix Frankfurter this effort
brought together some of the finest legal and social science
minds of the day and produced the first great empirical study
of criminal justice as a system. Conceived from the outset as a
broad undertaking, this study revealed Jaozens of previously
unknown or poorly appreciated facts about American criminal
justice, including plea bargaining and the corruption and
nefariousness of the commercial bail bond system. Its recom-
mendations cover virtually every aspect f police, prose-
cutorial, court and correctional operations.

The heart of the Cleveland survey was a series of tables
describing the results of criminal cases as they progressed
through the system. Dubbed "mortality tables" because of their
resemblance to population statistics describing the effects of
aging on persons born in the same year, these tables illus-
trated in unmistakable fashion the fact that only a fraction of
the cases in which an arrest is made or a court charge levied
ultimately result in a conviction, and that even fewer cases
end with the defendant being punished in any way.

While the authors of the Cleveland survey were all men of
the world and the great experts of the time, even today one
cannot read the report without feeling their sense of shock and



surprise at the enormous fall off in the system. Over and over
again they come back to the number of dismissals and nolle
prosequis, the lack of controls in the system, and the fact the

prosecutog is responsible for disposing of far more cases than
the jury.

Whether they should have been so surprised is a question
that is difficult to, answer at this late hour. There certainly
were earlier studies and Pound himself had commented somewhat
on the problem in his famous 1906 speech to the American Bar
Association on the causes of popular dissatisfaction with
justice.” Even if some people were vaguely aware of the issue,
however, it seems clear that the problem was not familiar to
the public at large, and its magnitude was unknown even to the
country's great experts.

Several separate presentations of the statistical results
were given in the report itself. In their discussion of the
criminal courts, Reginald Heber Smith and Herbert Ehrmann
described the results of 1,000 arrests--127 disposed of by the
police, 85 nolled by the police prosecutor, 143 discharged or
dismissed or found guilty of a misdemeanocor, 139 no billed by
the grand jury and 107 nolled by the county prosecutor, %Faving
239 pleas of guilty and 118 cases that went to trial. In a
separate section on prosecutions, Alfred gpttman gave similar
figures for both felonies and misdemeanors.

The conclusions drawn were in keeping with the importance
the authors attached to their findings. While duly cautious,
they clearly thought that the case attrition found indicated a
breakdown of the system. Smith and Ehrmann spoke of "a failure
of selg—government in one of the city's most wvital func-
tions." Professor Ffrankfurter was more direct. "The most
outstanding features of criminal justice in Cleveland,"g he
said, were "the practical breakdown of criminal machinery."

The Cleveland survey was big news. Cleveland was not only
the fifth largest city in the country, but then as now there
was a great deal of concern about crime. Other jurisdictions
wanted to know if their situations were as bad as that in
Cleveland. A second = great survey was 1initiated almost
immediately in Missouri and was followed in rapid succession by
major studies in Illinois, New York and Massachusetts and by a
whole host of lesser surveys in Georgia, Iowa, Minnesota,
Pennslesnia, Virginia, - Memphis, Los Angeles, and other
places.

In jurisdiction after jurisdiction these studies confirmed
the findings of the Cleveland survey. There were huge dropoffs
nearly everywhere. And while there was no unanimity as to the
cause, a great deal of the blame was attributed to problems in
the prosecutorial and court process.



Herbert Hadley, a former St. Louis prosecutor who had gone
on to be attorney general and governor, stated the issue most
forcefully in the Missouri survey:

[These figures] indicate that of those committing major
crimes such as homicide, burglary, robbery and assault,
not one out of ten is apprehended and adequately punished,
and...if we include in our calculation only such offenders
as are apprehended and prosecuted we estimate that not

over 25% are convicted and adequately punished....[If one
stops] to consider a similar result in the conduct of a
business such as banking, transportation or manu-

facturing...he could more clearly realize the seriousness
of the problem that confronts society today, depending as
it does for the protection of 1life and property upon a
system of apprehending and prosecuting f}olators of the
law which is from 50% to 95% inefficient.

Hadley thought there were many causes, including inade-
quate and inefficient police departments, inefficient prose-
cuting officers, poor organization of prosecutorial offices,
lack of cooperation between examining magistrates, police,
prosecutors and trial courts and the indifference of juries to
their public duties. The overriding problem, however, was the
structure of the system itself:

But the principal defect. at least in the work of actual
prosecution, that makes for an inefficient administration
of justice, is our cumbersome, archaic and inefficient
system of criminal procedure with the glorification of
technicali%g and formalism which it fosters and
maintains.

The effect of this system "with its apparently inevitable
delays and defeats of justice," according to Hadley, was to
create "a flabby as compared with a stern and vigorous sense of
justice onlsthe part of public officials and the public
generally."

While the public soon forgot the fact of case attrition
and seems to be shocked again each time it is discovered anew,
the sense that case attrition is a failure of justice is one
that has continued to be felt by many knowledgeable observers.
It has been discussed in hundreds, perhaps thousands,; of
speeches, reports and publications. In 1962 O.W. Wilson, then
the superintendent of the Chicago police force and one of the
country's leading police theorists, commented to a conference
at Northwestern University on declines of 5 to 30 percent in
conviction rates shown by the Uniform Crime Reports:

Decreases of such magnitude in conviction rates,
together with the persistent increase in crime, may be
taken as a warning that the scales of justice are getting



out of balance. Where 1lies the fault? There 1is no
indication that police procedures used 1in marshaling
evidence against the defendant are becoming less effec-
tive; indeed, the reverse seems more likely....Nor does it
seem that prosecutors have grown less vigorous or that
defense attorneys have suddenly discovered new and more
successful techniques. May the explanation be found in the
ever-increasing restrictions impoagp on the police by
legislation and court decisions...?

Mere recently Patrick Murphy, then the New York City
police commissioner, called attention to the huge amount of
case attrition in a speech before the New York City Bar
Association in 1972, giving the courts a "giant share of the
blame" for %@ disturbing increase in crime then taking place
in the city.

Influential writers have also seen the attrition rate as a
demonstration of system ineffectiveness. Ernest van den Haag in
his 1975 work on Punishing Criminals contrasts the situation in
Japan and New York:

Tokyo's crime rate is much lower than the New York crime
rate, neither because the Japanese have more money nor
because they have more education. They do not. They do not
have more severe laws either. However, the two cities have
very different ways of handling crime. In 1972 the arrest
rate for assaultive crimes in Tokyo was in excess of 90
percent. And 99 percent of all defendants were found
guilty....[In New York on the other hand] for more than
two-thirds of all felonies there are no arrests...and less
than 1 percent of the arrested are tried. The rest either
plead guilty to a lesser offense or are released because
it is felt that no conviction could be obtained....Surely
part of the explanation for the difference qiyween U.s,
and foreign crime rates lies in these figures.

From the start, however, some observers noted the possi-
bility of other interpretations. Bettman commented on such
possibilities in the Cleveland report itself, and Edith Abbott
did the same f;e next yvear in analyzing data she had collected
from Chicago. Bettman stated the problem as he saw it in the
Wickersham Commission report:

There lurks always the danger that statistics of this
nature will be overinterpreted, by which 1is meant that
conclusions will be drawn therefrom beyond what would be
justified by wvalid processes of reasoning and logic. For
instance, if the drop from the number of arrests to the
number of convictions be great--that is, if the percentage
of convictions. to arrests be low--there is apt to be a
tendency to conclude, without reservations, that the
administration of justice produces results unjust to the
public and that offenders are escaping convictions to an
inordinate degree.

"
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Bettman then went on to indicate the alternative
possibility:

As, however, the theory of the law is that an innocent man
should not be convicted, and as arrests may be freely made
without any judicial determination of probability of
guilt, a large percentage without convictions is as
compatible with the conclusion that an excessive number of
innocent persons were arrested as with the conclusion that
an excessige number of guilty persons escaped
punishment.

Proponents of this view were not long in appearing. Ernest
Hopkins, an investigator for the Wickersham Commission itself,
published a bock in 19%% urging in no uncertain terms that this

was the correct view. Jerome Hall was another who took this
position. Reviewing the firs&o returns from the FBI's new
Uniform Crime Reports in 19837, he read the attrition rates,

coupled with other indicators, as indicating widespread police
illegality:

The incompleteness of the data imposes sharp limi-
tations. Sufficient is set forth, however, to indicate an
enormous extent of illegal police practices.

Twenty years 1later this was still the interpretation Biing
given by scme knowledgeable observers such as Caleb Foote.

More recent interpretations tend to focus on attrition as
part of the process of screening and eliminating the weaker
cases. Following a review of both old and new studies, Edward
Barrett in 1962 concluded that '"the data...amply demonstrate
that our system of criminal courts is organized to deal with a
situation in which police and prosecutors screen out all but
the most clearly guilty before involving the courts.'" "The
decision to charge," he pointed out, "is regarded as far more
serious than the decision to arrest--in fact it is usually
thought of as callinngor admissible evidence showing a high
probability of guilt."

Wayne LaFave in his work on arrest for the American Bar
Foundation also noted the possibility that different standards
of proof were required at different stages of proceeding. While
his review of court decisions indicated no "express judiriial
recognition" of a difference 1in police and prosecutorial
standards, he nonetheless concluded that the 'police may
sometimes properly arrest ,§ Pperson whom the prosecutor may
properly refuse to charge.”

Still more recent analyses of the attrition problem go off
on yet another tack. Utilizing newly developed automated
information systems and more extensive methods of research made
possible by greater funding, they have sought to examine
empirically both the reasons for attrition and the kinds of
situations in which attrition occurs.
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Forst, Lucianovic and Cox state some of the reasons for
such a focus at the outset of their analysis of Prosecutor
Management Information System (PROMIS) data for Washington,
D.C.:

The central notion of this study is +that more
informed policy decisions may be possible after examining
the extent to which factors under police control are
systematically related to ‘'"desirable" court outcomes.
Assuming that it is generally undesirable for the police
to arrest a person and for the prosecutor or court to then
drop all the charges, what can the police do to decrease
the rate at which persons arrested are not convicted? How
impoertant is the recovery of tangible evidence, such as
weapons and stolen property, to the convictability of an
arrest? How important are witnesses, both in number and
type? Under what circumstances does the delay between the
time of o§£§nse and the arrest hinder the prospect of
conviction?

The study suggests that the police can do much to improve
convictability by increasing the emphasis on physical evidence,
by finding more witnesses and by other means.

A study by the Vera Irstitute of Justice of the attrition
rate in ng York City emphasized the situational aspects of the
problem. This study provides a richness of detail not
available in any of the other studies. It concludes that much
of the attrition is due to the fact that the victim and the
offender had some kind of prior relationship and that this
tends either to undermins prosecution of the case or to make
prosecution undesirable.

It seems obvious from the above that there is much that we
know about the attrition process. It exists in many places and
has persisted for a considerable period of time--over 50 years
and perhaps longer.

Despite the fact that attrition has long been known,
however, we still do not know the answers to a number of the
more important questions posed in the earliest studies. Does
attrition indicate poor police practice and bad arrests at the
outset? Or is it the exact opposite--an unforgivable failure on
the part of the system to convict criminals who have already
been apprehended and identified? Or is it some third less
dramatic alternative such as an inevitable process of screening
and sifting that is necessary in any fact-finding endeavor and
particularly one that establishes progressively higher
standards of proof as more serious consequences attach?

It is, of course, pcssible that all of these are true to
some extent. Even within the confines of a single system, they
are not mutually exclusive, and it 1is certainly pocssible,




perhaps even probable, that more than one i1is necessary to
explain attrition in different jurisdictions.

One of the goals of this study is to shed new light on
these questions by comparing the amount of attrition and the
reasons for attrition in different jurisdictions. Other goals
are to:

—-—-0Obtain a fuller understanding of the reasons why there
is such a high attrition rate of cases in the criminal
justice system.

--Examine the important wvariables that account for case
attrition and to learn more about how and why cases are
rejected, dismissed, or nolled, and defendants diverted,
acquitted or otherwise eliminated from the system with-
out a conviction or a plea of guilty.

~-Learn whether high attrition rates are inevitable or
desirable and what effects they have on the c¢riminal
justice system and the various actors in the system.

--Learn if there are strategies a jurisdiction could adopt
that might result in a decrease of its attrition rate
and what the consequences of such strategies might be.

The first five chapters of the study seek to create a
framework for analyzing the problem of attrition. Chapters 6
through 22 discuss the results of field work in Jacksonville,
Florida and San Diego, California. Chapter 23 summarizes some
of the more important organizational theories that have been
advanced to explain attrition and chapter 24 provides a summary
of the study.

A, Assumptions

While the logic underlying concerns about case attrition
is rarely described in any detail, one of the major underlying
premises clearly is that criminals are going free and that this
weakens the force that the criminal justice system brings to
the fight against crime.

Under this view case attrition and knowledge of case
attrition would appear to be particularly damaging to the
deterrent effects of the criminal law. These effects--at least
in their classic formulations--depend on the swiftness and the
certainty of punishment. If many defendants are never caught,
half of those who are are never convicted, many of those
convicted never punished and these facts known to many, the
person contemplating a criminal career could well conclude that
his or her odds are pretty good and that there is no reason to
be inhibited. The possibilities of punishment are simply
unlikely and too remote.



Case attrition 1is also damaging to the incapacitation
effects of the criminal justice system. These effects keep the
criminal from committing crimes by locking the criminal away
from society and by preventing access to potential targets for
crimes. If many defendants are never caught, half of those who
are are never convicted and many of those convicted never
incarcerated, the c¢riminal law will have a relatively small
incapacitation effect.

The effect of case attrition on crime control is more
equivocal under concepts of rehabilitation. Under some concepts
of rehabilitation apprehension and conviction are necessary in
order to bring the offender into contact with the rehabili-
tative apparatus. They may also be seen as psychologically
positive because they force the offender to confront reality or
have a purging effect. Some theories of rehabilitation and
deviance, however, do not view convictions as positive contri-
butions. They view contact with the system as criminogenic and
contact with the penal system as especially criminogenic. They
are particularly concerned that mountains not be made out of
molehills and look on benevolent neglect as the best way of
handling at least some situations. Under these theories the
conviction of marginal offenders may not be a plus for crime
control.

This is not the place to review the evidence or the debate
as to these different conceptions. It 1is pertinent to note,
however, that the extensive 'debate which has taken place
concerning these matters in recent years has focused much more
on the efficacy of punishment than the necessity for appre-
hension and conviction. Most of the quantitative studies simply
begin with convicted cases and attribute all effects to the
penalties involved. Isaac Ehrlich's well known works, for
example, attribute the major differences in hom%ﬁgde rates
among the states to the use of the death penalty. Even the
National Academy of Sciences evaluation of deterrence primarily
discussesz7punishments rather than apprehensions and con-
victions.

Case attrition--at least in the sense of people getting
away with something--also offends our concept of justice and
equal treatment. While there is no definitive formulation of
justice, most formulations include something of the idea that
wrongs be righted and that crimes be punished. Case attrition
hints and sometimes shouts that this is not being done, that in
fact many are getting away with serious crimes. This is widely
seen as unjust and widely perceived as due to favoritism or
caprice. It weakens the commitment of the populace to the norms
embodied in the c¢riminal law.

While case aﬁtrition is very damaging to the accomplish-
ment of the goals of the criminal law, only a few studies



discuss the effects of convictions on crime rates and even
these contribute little to our knowledge. For the purposes of
this study we have assumed that increasing the number of
cecnvictions of those who are guilty 1is a desirable goal.
Although we cannot prcve this assumption, we believe it to be
largely true insofar as the serious crimes discussed in the
study are concerned. We note, however, that even for these
crimes there are some cases for which it seems better to forego
a full conviction policy. We are of course aware of the great
overcrowding of prisons and recognize this as a constraint
limiting the impact of further convictions on the crime rate.
Ultimately, however, we do not believe this alters the desir-
ability of convicting the guilty.



Chapter Two

THE COMPARATIVE DIMENSION

Case attrition is not only a tool for analyzing the
operation of criminal justice in a single jurisdiction but also
a method for comparing the functioning and effectiveness of
criminal justice in different jurisdictions. A favorite compar-
ison of the early surveys was to contrast attrition in the
American system with that of England--which was always found to
be a great deal less.” The van den Haag comparison of Tokyo and
New York in the previous chapter is simply one of the more
recent of a long line of such comparisons.

Despite the frequency of offhand comparisons of this kind
there have been relatively few attempts to make systematic
comparisons. Some of the early surveys compared localities
within their respectiv% states and the Illinois survey compared
Chicago and Milwaukee. Only Raymond Moley and Alfred Bettman,
however, made significant attempts to compare a number of
different jurisdictions. Bettman's comparison in the Wickegfham
Commission report of 1932 is the more complete analysis. it
showed data from 11 different jurisdictions, with conviction
rates ranging from 12 to 64 percent, as shown in Table 2-1.
(Moley's data showed a range of 19 to 64 percent for eight
jurisdictions.)

These statistics were felt to be important and were used
to indicate that the phenomenon of case attrition (called
"eliminations" in the earlier works) was a common feature of
American criminal justice. The statistics also allowed a
comparison of +the way that jurisdictions went about the
business of criminal justice, indicating great variety both in
the procedures used and in their particular importance. In some
places the grand jury was clearly important, while in others
there either was no grand jury or it was not a significant
stage. Similar variety appeared in the importance of the
preliminary hearing, dismissals by the prosecutor or the court,
and trials. In some jurisdictions cases tended to be eliminated
early, while in others most attrition came relatively late.
Almost anyone could see that the parts of the system were
closely related, and that a large number of early eliminations
was 1likely to mean fewer later on, while a small numbersof
early eliminations was likely to mean more at a later stage.

The fact that some cities and jurisdictions had much
higher conviction rates than others was noted but not studied
very closely. Both Bettman and Moley called attention to the
fact that Milwaukee's conviction rate was much higher than that
of the other cities studied, and made th%& assumption that
Milwaukee must be doing something right. Both,  however,
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contented themselves with c¢alling for further research and
neither attempted to explain Milwaukee's good fortune (or ;hat
of Baltimore which came in second in the conviction derby).

After Bettman and Moley's work, it was nearly 40 vears
before any serious attempt was made to compare the outcome of
cases across jurisdictional lines. It was not until 1970 when
Donald McIntyre and David Lippman presented their work on
"Prosecutors and Early Disposition of Felony Cases'" that any
significant new information was developed. This new data
covered a number of the same jurisdictions included in the
older studies. It showed that there was still a great amount of
attrition and that the disparities among jurisdictions were as
huge as ever, as shown in Table 2-2. It also suggested that
early screening by prosecutors was becoming more important.

Studies by Lee Silverstein in 1965 and Wayne Thomas in
1976 also contained some cross—jurisdicgional conviction infor-
mation but did not focus on this issue.” Similarly the national
court statistics collected by the Bureau of the Census from
1933-46 cortained information from which comparisons of convic-
tions in cases reaching the courts might have beequpade but
there were no major studies which attempted to do so.

The most significant recent comparative study of convifi
tion rates is that made by Kathleen Brosi using PROMIS data.
This study encompasses 13 jurisdictions. Data were available
for five of these jurisdictions from the point of arrest, as
shown in Figure 2-1. The attrition rates range from 67 percent
in New Orleans to 32 percent in Cobb County, Georgia.

Data are also available from Offender-Based Transaction
Statistics and from judicial council and other statistics which
allow  comparisons to be made within a number of individual
states. By far the best such data i1is the OBTS data from
California. As indicated in Table 2-3, these data also show a
wide variation in conviction rates in major counties.

In addition to these studies and reports which collect
information in a comparable way and which present the
information collected in a common format, there are a great
many studies, reports and analyses of individual jurisdictions
from which comparative tables might be and sometimes are
compiled.

The comparative studies present both more opportunities
and more problems than the individual studies. They are in a
sense natural experiments showing the results of the distinc-
tive features of each systeim. They show that jurisdictions
differ greatly in the number of defendants released on bail,
the time to disposition, and the pattern of representation.
They also show that in some jurisdictions the police release a
great many arrestees while in others they release none, and
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Figure 2-1

Disposition of Criminal Cases From Arrest
PROMIS Data, Januaryto June, 1977--Felonies
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Note: Totals do not always add to 100; open cases and administrative and
**other’’ dispositions are not included.
*Data not available.
Source: K. Brosi, A Cross-City Comparison of Felony Case

Processing 7 (1979).
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Table 2-2

MAJOR DISPOSITICNAL POINTS IN FELCNY CASES

Cook County 1os Angeles King's County City of City of Harris County
(Chicago) County (Broaklyn) Detroit Baltimore (Houston)
Population: Population: Population: Population: Population: Population:
5,500,000 7,200,000 2,600,000 1,700,000 980,000 1,800,000

Nunber of felony

arrests 22,000 69,000 15,000 20,000 8,000 16,000

Police In all jurisdicticns studied there were no records kept on the nurber of releases or

screening "dropped charges"” at the police level. Unofficial estimates from police officials, however,
indicate there is relatively little screening of felony cases after arrest; estimates
ranged from 1% to 2% in Chicago to around 10% in Baltimore and New York.

Prosecutor Only in major Extensive Only in major All cases are Only in major |Review at

screening cases, business | screening: cases or highly reviewed; cases or examining
frawds & white | approx. 50% publicized ones. | approx., 30% highly pub= trial (pre-
collar crimes. | of cases are are rejected, licized ones. | liminary

rejected, hearing) re-
duces case-
loads 25%.

Preliminary Major dispo- 10% dropout; Major dispo- Majority of Little 25% of cases

hearing sitions point; | hearing is sitions point; defendants screening; screened out
approx. 80% of | formal & de- approx. 65% of waive prelim- no records (see above).
cases receive signed to cases receive inary hearirg. | available;
final dispo- produce tran- final dispo- prosecutor
sition. script for sition. usually not

later trial, present,

Grand Jury Approves Less than 1% Rejects about Nene  {infor- Approx. 3% Approx. 10%
virtually all of cases are 5% of cases, mation used). of cases are |of cases are
of prosecutor referred to mostly on rejected. rejected.
recamenda- G.J. (infor- recaomendation
tions. mation used). of D.A.

Indictments or

informations 5,000 21,400 3,000 9,000 6,500 7,000

Guilty pleas 2,300 9,400 2,500 4,800 900 5,500
Conference Little judi- Mandatorily Mandatory No practice Heavy empha-
with judge cial parti- referred to pretrial con- of encourag- |sis on plea
& prosecutor cipation in "conference & ference with- ing plea, negotiations
available an bargaining. discussion” out judicial between pros~
request. court befare participation. ecutor & de-

docketing. fense.

Dismissals & 1,300 1,500 200 3,500 1,300 400

nolles Mostly su- Mostly su-
perfluous perfluous
charges. charges.

Contested 600 9,500 100 600 5,000 60

nonjury Majority are Juries are

adjudicated traditionally

on preliminary waived,

hearing trans-

cript.
Contested jury 300 900 200 300 125 300
Source: McIntyre and Lappman, Prosecutors and Early Disposition of Felony Cases, 56 American Bar Association

Journal 1156 (1970).
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Alameda
Contra Costa
Fresno

Los Angeles
Orange

Sacramento

San Bernardino

San Diego

San Francisco
San Joaguin
San Mateo
Santa Barbara
Solano
Ventura

Yolo

57 counties

Source: California Bureau of Criminal Statistics, Criminal Justice

Table 2-3

1976 Conviction Rates--California Counties

(Percentage convicted of those arrested)

Profile--1976.

16

Robbery
58
64
26
50
63
50
50
65
36
56
69
69
70
65
64

52

Burglary
70

64
51
60
67
71
65
68
57
78
69
72
74
77
75

65

Felony

Assault

57

44

52

49

60

65

59

57

44

65

62

70

59

69

66

55



that in some jurisdictions the district attorney screens a
great many cases, while in others cases are primarily elimin-
ated in preliminary hearings, grand jury proceedings or by
dismissals. They also show considerable variation in the number
of trials and the extent to which the trials conducted are jury
or court trials.

These studies can also be used to evaluate the distinctive
features of the system relative to convictions. Does the
handling of a case by a single prosecutor from start to finish
result in more convictions than handling in which different
prosecutors handle different aspects of the case? What is the
impact of early screening, career criminal prosecution or
special victim-witness programs? Does team policing increase
convictions? Are simpler procedures better than more compli-
cated procedures?

The problem side of the cross-jurisdictional studies is
the comparability of the information on which they are based.
If similar information is collected and analyzed, this enhances
the value of the findings and conclusions. If the information
collected concerns apples in one jurisdiction and oranges in
others, however, the wvalue of the conclusions drawn may be
highly questionable.

Before proceeding further it is appropriate therefore to
examine 1in some detail +two major problems bearing on the
comparability of studies concerning case attrition. The first
of these concerns counting and measurement. It essentially
revolves around the dquestion: Are studies counting the same
thing in the same way 1in each jurisdiction. This issue is
discussed in chapter 3. The second issue is an offshoot of the
first. It concerns the use of arrests as the base from which
calculations of case attrition are made. This issue is
discussed in chapters 4 and 5.
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Chapter Three

MEASUREMENT

"Measurement" 1is one of those dull words which suggest
piles of dusty books and lots of hair-splitting and essentially
boring analysis. Measurement is a critical step, however, in
any scientific process, and many scientific. advances have
resulted from improvements in measurement methods. Precise
weighing techniques aided Madame Curie in her discovery of
radium and the Michleson-Morley measurements of the speed of
light were important steps in the general acceptance of
Einstein's theory of relativity. And while the Geiger counter,
the Richter scale and carbon dating are near household terms,
few outside the physical sciences are aware of the enormous
precision required for new discoveries or the standards now
being achieved in the finest work--clocks, for example, so
exacting that they lose less than a second a millenium and
measurements so fine that they are accurate to one tenth of a
millionth of a billionth of an inch.

Relative to total expenditures in the field the emphasis
to date on measurement in the field of c¢riminal justice has
been small. Much of what we know, however, is attributable to
the efforts that have been made. Whatever their defects we
would be lost today without c¢crime statistics of the kind
maintained in the Uniform Crime Reports and similar measures
from other countries. And while the techniques are gtill in
their infancy, it is already clear that the dev&lopment of
victim surveys and self-reporting tec?niques have greatly
enhanced our knowledge and understanding.

The purpose of this chapter is to discuss the problems of
measuring case attrition. While many observers are agreed that
attrition is a significant indicator of system performance, the
problems of measuring attrition have received little modern
attention.

There is of course a considerable literature concerning
problems and issues of crime statistics more generally. This
literature focuses heavily, however, cn the problems of measur-
ing the number and kind of crimes_.and to a lesser extent on the
problems of measuring recidivism.

The classic attrition studies of the twenties and thirties
contain a good deal of detail about their individual methods
but very 1little discussion of the problems of comparability.
The more recent studies by Vera and INSLAW occasionally allude
to problems but do not discuss them in detail.

The fact that these studies do not discuss measurement
problems to any great extent does not mean that there are none,
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however. The Cleveland survey had three separate tabulations,
each with different attrition and conviction rates. The Bettman
analysis showed a conviction rate of 37 to 41 percent, Smith
and Ehrmann 31 to 44 perceni, and figures attributed to the
police department 49 peggent. Some of these differences can be

reconciled butsnot all.” Similar problems exist in some of the
other surveys.

One of the more serious problems which runs through
virtually all the surveys is the failure to track cases through
the lower courts. In many of these surveys all or many of the
cases disposed of in the lower courts are treated as attrition
cases. It is possible, however, that many of these cases wound
up as misdemeanor convictions and that the attrition rates are
lower than those generally portrayed.

The measurement of case attrition involves at least eight
different problems: (1) selection of a base from which attri-
tion may be measured, (2) determination of a unit for counting
attrition, (3) labeling the unit to be counted, (4) number of
charges, (5) the problem of counting related cases, (6) the
handling of cases involving more than one jurisdiction, (7) the
problem of defining attrition, and (8) the special problems
involved in using arrest as a base for measurement. This last
problem is discussed in chapters 4 and 5.

A. The Base for Measuring Case Attrition

One way of viewing the c¢riminal justice system is as a
series of decision points. There is a c¢rime. The victim must
decide whether to report the crime to the police. The police
must then decide whether to act on the report, and if they
catch an offender whether to release the offender or refer him
for prosecution. The prosecution must decide whether to file
the case. The judge or the grand jury or both must decide
whether to hold the offender for trial and the petit jury
whether the defendant is guilty or not.

Each of these decision points and others constitute
possible starting places for measuring case attrition. Each
also 1is capable of producing vastly different results. 1In
California, for example, in 1978 the case attrition rate for
felony cases varied from 43 to 14 percent depending upon the
base used for making the calculation, as shown in Table 3-1.

If the choice of a base or starting point makes so much
difference in outcome, which of these various starting points
is the proper place to begin? As with so many questions, the
answer depends on the purpose for which the measurement 1is
being made in the first place. If the purpose is to compare the
standard used by trial juries with that used by grand juries,
the starting point should probably be cases referred to the
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Table 3-1

Felony Attrition Rates From Different System Points

California--1978

Base Attrition Rate
Arrests made by police 43
Arrests referred to prosecution 37
Cases filed by prosecution 26
Cases reaching upper court 14
Cases tried 20

Source: California Bureau of Criminal Statistics, Adult Felony Arrest
Dispositions in California--1978.

grand jury. If on the other hand the purpose is to assess the
handling of cases by the judiciary, it may be more logical to
begin with cases filed in court. '

If case attrition is to be a measure of the performance of
the system in handling defendants, its normal use, the starting
point will be with arrests. The choice of arrest as the
starting place for assessing total system performance is not
without difficulty. It is, however, a clear choice. One virtue
of arrest as a starting point is the broad picture which it
gives. As it is =arlier in the processing chain than any of the
other feasible starting points, it gives more of the picture
than any of the other possibilities. A second virtue is that
noted by Thorsten Sellin who argued that the measures of crime
closest to the crime itself were the most objective because
they were least contaminated by acts of discretion and agency
policy.

By far the most persuasive reason for choosing arrest as
the basic starting point are the near fatal defects of all the
other possible starting places--at least for comparative pur-
poses. The problem with starting points other than arrest for
comparative purposes is that made by Professor Sellin--they are
too affected by agency policy. As a result they may miss much
of the action or create appearances which are unwarranted. In
1977, for example, the attrition rate for robbery in San Diego
County, California was 51 percent if measured from the point
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of arrest but only 17 percent if measured from the point of
cases filed in court. In Riverside County, California the rate
was 41 percent from the point of arrest (lower than San Diego)
but 31, percent from the point of filing (higher than San
Diego). Which county had the higher attrition rate?

If rates were calculated only from cases filed in court,
they would be very misleading as to overall system performance.
They would suggest that San Diego was convicting a far greater
percentage of defendants than Riverside (83 versus 69 percent).
In fact, however, all that is happening is that San Diego has a
very strict screening policy, which tends to weed weak cases
out of the system at an early point. Riverside on the other
hand files most cases and eliminates its weak cases later. Thus
with the filed-in-court measure the timing of attrition affects
the apparent rate of attrition.

Similar problems exist with most other starting points.
Cases received by the prosecutor is probably a better measure
than cases filed in court but fails to take into account cases
released by the police. Since police agencies differ greatly in
the extent to which they release defendants without referral to
the prosecutor, this measure can also be very misleading. Cases
indicted, cases going to trial and other similar measures are
subject to even greater problems.

Worse yet are starting points which might be conceived
earlier than arrest. While as a factual matier it is probably
true that many potential defendants are contacted by the police
prior to arrest and released without apprehension,  these
contacts are generaliy not systematically recorded and are
probably incapable of precise definition.

B. Unit of Count

A second important issue in measuring attrition concerns
the decision as to what is to be counted. Obviously if
attrition is to be compared from jurisdiction to jurisdiction,

it 1s essential that the same thing be counted in each
jurisdiction.

This principle is easier to state than to accomplish,
however. The American system of criminal justice differs
enormously from state to state and from locality to locality.
Different jurisdictions have different c¢rime patterns, dif-
ferent methods of interaction among the police, the prosecutor
and the courts, and most importantly different methods of
aggregating or separating cases.

A number of situations pose particular difficulties in

establishing uniformity. One is that of dealing with multiple
offenses. Some examples:
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--A defendant is arrested and charged with a robbery which
happened last week and a burglary which happened a year
ago. Is this one case or two?

~~-A defendant who was arrested yesterday in the course of
a robbery already has a previous robbery charge pending
in court. Is this one case or two?

-~-A defendant who was arrested today in the course of a
burglary assaulted the arresting officer after the
arrest. One case or two?

~--A defendant who was arrested today in the course of a
burglary confessed to 13 other burglaries. The original
burglary plus three of the other burglaries are charged
by the prosecutor. Is this 14 cases, four cases or one

case?

A second difficulty concerns alternate or duplicate
charges. One common situation involving this problem is the
apprehension of a person in possession of property that was
taken in a recent burglary. This situation often occurs when a
car is stopped and found to contain property taken several days
previously in a burglary, but there is no other evidence to
connect the driver to the burglary.

In this situation the most common charge is possession of
stolen property. In many states, however, if the apprehension
is close enough in time to the buq%}ary, there is a presumption
that  the possessor 1is a thief. Many police agencies and
prosecutors will conseguently charge burglary as the primary

charge or will levy both charges.

To make matters even more complicated there are sharp
differences between states in the law that applies to this
situation. Some states, such as Florida, treat the burglary and
the later possession of stolen property as separate offenses
and ?frmit defendants to be convicted and punished for
both. ~0Other states, such as California, view the offenses
essenE%ally as one and permit punishment for either but not for
both. Even 1in California, however, both may be charged
initially, and it is only at the sentencing stﬁge that some
election must be made as to the offense involved.

From a measurement point of view the question which this
situation raises is whether there is one case or two.

A similar but somewhat easier and less frequent situation
concerns lesser included offenses. Occasionally for reasons
which are not altogether clear either the police or the
prosecutor will charge both robbery and theft for the taking of
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property on a single occasion. Here the law 1s quite uniform
throughout the various states that the defendant may only be
punished for one of the charges. Most counting systems are
also quite clear that this situation should be considered as
only one case. It is not always clear, however, that the clerks
and other persons who actually produce the statistics in this
situation do in fact treat this as a single situation.

Another problem of this type concerns the type of victim
and multiple victims.

--A single offender holds up three people walking down the
street and takes money from each, is apprehended and
charjed with three counts of robbery. One case or three?

--A single offender holds up a bank, puts 10 people up

against the wall at gunpoint but takes money only from
the bank. One case or 117

--If the offender took money from the individual defen-

dants as well as the bank is the count the same or
different?

--The defendant burglarizes a house in which four college

students 1live, taking property from each. Is this one
case or four?

Another situation i>.volves multiple acts against a single
victim:

Defendant robs victim with a gun. Defendant gratu-
itously shoots victim in the foot. Is this one crime--a
robbery--or two, a robbery and an assault?

Still another situation involves multiple offenders:

Two defendants rob one victim. Both are charged with
the crime. Is this one case or two? Does it matter whether

both defendants are charged in the same instrument or
not?

These situations pose many difficulties because different
jurisdictions and different counting systems resolve the issues
in different ways. The result is that it is rare that attrition

counts from one jurisdiction can be compared with those from
another.

While not always used by existing systems, some rules are
availlable for resolving some of these issues. The Uniform Crime
Reports has a well-developed system for counting crimes which
can be used to answer many of the questions concerning h?g
arrests and the processing of defendants should be counted.
These rules are particularly helpful in determining how to
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count cases involving multiple victims or multiple acts against
the same victim. There are many important questions, however,
which these rules do not resolve.

The Uniform Crime Reports counting rules could and to some
extent have been used tc solve other issues as well, including
that of multiple charges. The UCR solution to this problem,
however, contains a number of hidden pitfalls. There are two
principal issues which relate to attrition--what to count and
how to characterize the outcome.

The UCR sclution and that adopted by PROMIS, the O0BIS
system, the Vera research, and others is to ccunt all the
charges levied as a result of the arrest of the defendant as
one case and then to discuss the outcome in teﬁ%? of whether
there was a conviction on any charge in the case.

In cases where there is only one arrest charge this
"one-defendant-one-case" measure works well. In cases with more
than one charge, however, it can be highly misleading. Because
the Uniform Crime Reports and most other systems count
multiple-charge cases according to the most serious charge,  the
single-unit measure may be particularly misleading in cases
involving relatively serious crimes such as robbery, burglary,
or felony assault.

Although wvirtually never discussed, there is an implicit
assumption in statistics based on single-unit measures of
overall case outcome that the ultimate case disposition has
some relationship to the most serious charge. In many instances
of course this assumption is warranted. If a defendant is
arrested for armed robbery, charged with both robbery and a gun
offense and enters a plea bargain in which the robbery charge
is dropped onn condition that the defendant plead guilty to the
gurr charge, the portrayal of one rcbbery case and one convic-
tion given by the single unit counting system seems reasor.able.

The single-unit method of counting seems less reasonable,
however, in treating other very different situations in exactly
the same way. If the defendant was initially arrested on a gun
charge, had a robbery charge added because "the defendant looks
something like the guy who robbed the bank last week," and then
ultimately was convicted only of the gun offense, the system
would count this as one '"robbery" case and one conviction, and
it would do this even if the district attorney refused to
charge the robbery because the suspect had an iron-clad alibi
for the robbery.

Such a characterization is misleading in two different
ways. First, the case is really a gun case and it is misleading
to call it a robbery case. Secondly, because of the artificial
inflation to "robbery," the ultimate outcome appears to be a
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charge reduction, while in fact it 1s an on-the-nose
conviction.

This kind of situation can also occur in other ways. The
defendant is arrested today for a robbery which just took
place, and a charge is added to cover a burglary which he is
suspected of doing three months ago. If the burglary charge
eventually sticks but the robbery charge is dropped because the
victim says the defendant is not the robber, the single unit
system would nonetheless count the case as: one robbery case,
one conviction, and in many counting schemes would probably
imply a plea bargain to a lesser charge.

Including the UCR-PROMIS-OBTS system of counting there are
at least nine methods of handling the multiple charging
problem. Some of these methods are in actual use, while others
are simply possibilities which exist. The nine systems are:

(1) Case--Begins with the charge or set of charges indi-

cated at t time of arrest or of presentation to the
prosecutor.
(2) Most serious police charge—--Begins with a single

police charge such as robbery, burglary, etc. Outcomes
measured in terms of whether convicted on the partic-
ular charge or any lesser included charge.

(3) Charge--Treats as a separa%% matter each individual
police or prosecutor charge.

(4) Charge--(radical)--Treats as a separate matter each
individual police or prosecutor charge 1including
charges for inconsistent crimes or 1lesser included
crimes. Any counting system based on charge is in
effect based on this method unless there is very
strict control over the placing of police or prose-
cutor charges or some data transformation is under-
taken before counts are made.

(5) Prosecutor count--Begins with the charges contained in
a single count of a prosecutor charging instrument. As
methods of charging vary, there is some variation in
this counting method. In San Diego separate counts are
generally filed for each robbery victim. Since the
Uniform Crime Reports instruct the police to count the
number of events rather than the number of victims,
this means that there are many more counts of robbery
than police charges of robbery. This method could be
used as a way of measuring from arrest by relation
back. Some prosecutor counting systems use this
measure.

(6) Crime--Begins with a particular offense (a robbery or
a burglary) rather than an offender or a charge.
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Outcome measured in terms of whether the offender is
convicted for this particular offense or in some
instances whether the defendant is convicted for any
of a related series of offenses. Used as a limited
measure in some of the PROMIS studies.

(7) Case (second definition)--Begins with all charges
arising out of a particular transaction, including
charges against all co-defendants. Outcomes can be
measured 1in several different ways. The most common
are whether there is any conviction or the number of
defendants convicted. This measure is used in some
prosecutor offices and could be extended to arrest by
relation back.

(8) Consolidated cases--Begins with either of the previous
case definitions but includes any pending cases
consolidated with the principal case. Outcomes
measured as discussed in the previous case methods. Is
used by some courts but is not a particularly
important measure.

(9) Defendant--Particular defendants may be arrested more
than once during particular time periods. The measure
does not differ greatly from arrest for serious crimes
such as robbery and burglary but differs significantly
for offenses such as public drunkenness. Is sometimes
used both for research and operational purposes.
Outcngs can be measured in a variety of different
ways.

c. Labeling the Unit to be Counted

Related to the problems just discussed is that of labeling
the unit to be counted. There are at least two separate issues
involved in this problem: (1) how to achieve uniformity in the
labels given particular offenses, and (2) how to achieve
uniformity in the characterization of multiple even®s.

Characterization of Particular Offenses. At common law
burglary involved breaking into and entering the house of
another in the nighttime. In modern American law, however,
burglary may be committed in the daytime, against commercial as
well as res%%ential buildings and in many jurisdictions without
a breaking. As a technical matter in the jurisdictions which
do not require a breaking, the entry of a person into a retail
store with the intent to commit a theft is a burglary.

In counting crimes reported to the police such an event
would generally be counted as a larceny rather than a
hurglary--partly because Uniform Crime Report instructions so
require and partly because it is usually not possible to tell
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from the g{ime itself when the thief formed the intent to steal
the item.

If a thief is apprehended, however, it may be possible to
determine when the intent was formed, as for example when the
thief has been entering and leaving the store repeatedly with
items or when the thief is wearing clothing which is specially
outfitted to assist in the shoplifting. In this circumstance in
some jurisdictions the thief may be arrested for burglary
rather than for larceny. In other jurisdiciions, however,
burglary will never be charged in this situation and the crime
will always be called larceny.

In theory the Uniform Crime Report rules would apply to
this arrest situation just as they would to the report of the
crime to the police. As a practical matter, however, the arrest
is much more likely to be counted by the offense charged under
state law. Since these laws differ from state to state, there
is likely to be variation in the way the arrests are counted.
Other problems of this kind exist.

Multiple Offenses. The problem of labeling multiple
offenses has already been discussed to some degree. Generally
if a single 1label is given to these offenses, it is the most
serious charge according to some system of hierarchy. This
method works reasonably well where the most serious charge is
solid or the most solid charge but is misleading where it is a
very weak charge. This problem is compounded by the fact that
different jurisdictions appear to have different policies as to

the number of charges entered at either the police or the
prosecutorial level.

There are also problems involved in the hierarchy used to
label cases. The UCR has a clearcut hierarchy that is used by
many jurisdictions. For Part I offenses it runs as follows:
homicide, forcible rape, E&Pbery, aggravated assault, burglary,
larceny, and auto theft,. The California Bureau of Criminal
Statistics, however, follows azgifferent hierarchy based on the
California penalty structure. This generally tracks the UCR
scheme but, for example, places some aggravated assaults ahead
of robberies. Consequently if a given case involves both a
robbery and the right kind of aggravated assault, in California

it would be considered an aggravated assault but in Florida a
robbery.

An additional characterization 1issue concerns charges
added after the initial arrest. If the defendant is arrested
for a burglary in progress and while transporting him to jail
the arresting officer comes to believe that the defendant is
also guilty of an earlier robbery, most jurisdictions would
include both crimes on the arrest report bgi;would count the
arrest for statistical purposes ‘as a robbery.
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Suppose, however, that the robbery charge is not
discovered until two or three weeks later while the burglary is
pending trial. Should the case still be reclassified as a
robbery? If the defendant is still 1in custody, some juris-
dictions would reclassify the whole transaction as a robbery
while others would not. If the defendant is not still in
custody, however, in many jurisdictions he would be rearreszgd
and the new arrest would be counted as an additional arrest.

D. Number of Charges

The problem of counting multiple charge cases is
aggravated by the fact that different jurisdictions follow
radically different policies and customs as to the number of
charges placed. It is theoretically possible of course that
these differences reflect actual differences in behavior on the
part of the person arrested. The indications, however, are that
this is not a major part of the explanation. Observations in
this study indicate, for example, that many cases are simply
handled differently. This poses a serious issue as to how the
counts should be made.

The same problem exists at the prosecutorial ‘level.
Jurisdictions appear to follow wvastly different policies. 1In
some, every possible charge is likely to be included, while in
others all charges up to two or three are likely to be included
but not any additional charges--the theory being that addi-
tional charges bring extra work but no additicnal penalty time.

Similar variations exist with respect to the number of
charging documents. In some jurisdictions there are 1legal or
policy considerations which mandate the use of as few charging
documents as possible. Generally the consideration involved
here is that related matters can be handled more efficiently if
handled together. In other jurisdictions, however, there is a
premium on filing charges as separate matters. The consider-
ation here is that often budgets are tied to the number of
cases.

The result of these considerations is that the number of
charges vary enormously. In the recent Georgetown study of plea
bargaining the average number of prosecutorial charges per case
varied from around one in El gaso, Texas, to nearly four in

.72
Delaware County, Pennsylvania.

E. The Problem of Counting Related Cases

In many jurisdictions it is quite common for one case or
charge to be dropped in return for a plea to another charge or
another case. There are also occasions in some jurisdictions in
which casesg are dismissed or not charged because actions such
as probation or. parole revocation are contemplated or have
occurred. In +those cases the defendant does not completely

29



escape some formal sanction and there is in at least that sense
no attrition. Many existing studies and statistical §¥Ftems,
however, count these kinds of outcomes as attrition. This
would seem to be an error, at least for comparative purposes.
While it is certainly reasonable to display the number of cases
in which this kind of disposition occurs in order to show how
cases are handled, the better approach to counting attrition
would appear to be to omit these cases from the totals since
the disposition is reported elsewhere. At a minimum in making
comparisons all jurisdictions should be treated alike.

The Brosi study appears to involve a number of these
issues. In this study New Orleans lists "prosecute other case"
ags a reason for 12 percent of the rejections at screening,
while plea bargaining is listed as accounting for 22 percent 85
the attrition in Indianapolis and 8 percent in New Orleans.
No attrition in either Los Angeles or Cobb County is attributed
to these reasons. It seems highly doubtful, however, that at
least in Los Angeles there are no cases disposed of as a result
of plea bargains in other cases. This suggests either that this
category is not listed as a reason in the Los Angeles codes or
that these cases have been removed from the Los Angeles
figures.

Another problem concerns the handling of cases in juris-
dictions where prosecutorial responsibility is split such as
where felonies are prosecuted by one agency and misdemeanors by
another. In such jurisdictions a case which is rejected for
filing as a felony by one agency may be filed by the other
agency as a misdemeanor and a conviction may result. If this
case 1is treated statistically as a rejection based on the
actions of the first agency, the picture presented can be very
misleading. In the Brosi study, for example, the attrition rate
shiown zgor Los Angeles was 76 percent, the highest in the
study. The study noted the potential effect of referrals to
city prosecutors and indicated that if all referrals were
assumed to be convictions, the attrition rate would be 52
percent, a much lower figure. While the study indicated that
the actual number of referral convictions was unknown, it is
possible to obtain this figure from California OBTS data which
includes the results of referrals to city prosecutors for
roughly  the same time period. This data shows an overall
attrition rate for the county of around 50 ggrcent, a rate much
closer to the other jurisdictions reported. A similar problem
is involved in computing the attrition rate for New Og}eans,
the city with the study's second highest attrition rate.

F. Multiple Jurisdictions

Criminals 1like other c¢itizens in the United States are
highly mobile. It is not uncommon therefore for a defendant who
is suspected of a crime in one jurisdiction to be arrested in
another. If the arrest is made specifically for the original
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jurisdiction,SEhese cases are not supposed to be counted for
UCR purposes, and presumably would not appear in any attri-
tion accounting. Local counts sometimes include these arrests,
however, and if attrition rates are calculated not by tracking
specific cases but by comparing the number of arrests with the
number of persons found guilty, they maggify the attrition
rate. This may be a very common occurrence.

A related situation involves transfer of the case to or
from the federal authorities. For years bank robbery cases in
which arrests were made by local police agencies were turned
over to the federal authorities for prosecution because the
penalties in the federal courts were stiffer. Generally these
cases would be counted as arrests for the local police agency
under UCR rules but would not be included in any local offender
based tracking system counts.

Cases transferred from federal jurisdiction to 1local
authorities would generally be counted in the same way as cases
transferred from other states or local agencies. They typically
are included in prosecutor counts if <charged, but are not
included in local offender based tracking systems which begin
with arrest.

G. Definition of Attrition

One problem relating to the definition of attrition has
already been discussed. That is the situation involving multi-
ple charges. If a defendant is charged with robbery and public
drunkenness, the case would normally be counted as a robbery
case under PROMIS and OBTS counting rules. If the defendant is
convicted only on the drunkenness charge, should the case be
counted as an attrition case or as a conviction case?

The answer generally given by PROMIS and OBTS is that the
case should,K be considered a conviction case involving a charge
reduction. A more  complicated solution would be to report
multiple charge cases separately or to report the outcome in
several different ways--to report both on the outcome of the
robbery charges and the outcome of cases involving robbery
charges, for example.

A different kind of problem is that of refiled cases. In
almost all jurisdictions there are some cases in which the
police or the prosecution will first decide to drop the case
and then at some later time to reinstitute it. These cases
present several counting and definition piroblems. Should they
be counted as one case in which the outcome is that of the
refiled case or should they be considered two cases in which
the outcome of the first is a nonconviction and the second is
the outcome of the refiled case?

Neither the PROMIS nor the OBTS instructions and studies
discuss this problem. A telephone survey of 10 large California
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counties, however, revealed that most counties count this kind
of situation as two cases. This survey also revealed sharp
differences in the extent of refiling. Most counties reported
very low rates of refiling. Fresno County, however, reported a
refiling rate of nearly 50 percent of all dismissed cases. In
1976 this county had a robbery attrition rate of over 75
percent--the highest of any county examined.

On a national basis the percentages of cases in which
there are refilings can be expected to vary a great deal. State
statutes differ considerably in the extent to which refilings
are subject to speedy trial limitations or other restrictions.

Another issue concerns cases in which the disposition is
not a clearcut conviction or a clearcut nonconviction (acquit-
tal, dismissal, refusal to charge, etc.). Some dispositicns
involving this problem include determinations of mental incom-
petence, civil commitments for mental disorders, bail skips
whose cases are held in abeyance pending reapprehension, and
cases still pending. Quite a number of cases of this3§ind were
included in the surveys of the twenties and thirties.

These cases present two problems. One is simply that of
finding out what happens when there is a disposition. A second
is that many of these cases never receive any formal dispo-
sition. How should these cases be counted? The number of cases
involved may differ markedly in different jurisdictions. In the
New Jersey OBTS system, for example, over 15 percent of the
1974 felony arrests were still listed as pending as of January
1, 1977:3 and in some counties the percentage was considerably
higher. In this extreme situation it seems clear that the
pending cases should at some point be counted as attrition
cases, In the more normal situation the solution 'is not so
clear. The pending cases should certainly be displayed but
should prcbably be excluded from comparisons between juris-
dictions based on single numbers.

Another category of cases in which there is no clearcut
distinction between convictions and non-conviction cases are
those which end with a disposition involving diversion or some
other kind of pretrial intervention program.

Formally of course these are cases in which there is no
conviction. As a practical matter, however, in some jurisdic-
tions the cases are much the same as convictions. In Jackson-
ville, Florida, for example, there is rarely any doubt about
the guilt of the defendants or the provability of the cases
involved in this kind of disposition and the dispositions often
are quite similar to the dispositions which might have been
expected if the case had gone to court. In other jurisdictions,
however, concern has sometimes been expressed that diversion is
used primarily with defendants against whom <there is no
provable case. Obviously there is considerable room for varia-
tion from jurisdiction to jurisdiction.
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Another category which could in " sory be troublesome is
that of probation and parole violations. In many jurisdictions
one third or more of the felony defendants are on probation or
parole. Often these defendants are subject to a great deal of
additional punishment under the terms of their existing proba-
tion or parole. It is also sometimes easier or more expedient
for the prosecution to bring about a probation or parole
violation than to try to convict on the new case. Among other
things the standard of proof required for a probation or parole
violation is generally that of proof by a prepoq?;rance of the
evidence rather than beyond a reasonable doubt. In addition
in many jurisdictions the courts have decided that illegally
seized evidence may be introduced in a probation or parole
violation proceeding even thoggh this is constitutionally not
permitted in a criminal trial.
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Chapter Four
THE PROBLEM OF DEFINING ARREST

While it seems clear that for most purposes arrest is by
far the best of the possible bases which might be used for
measuring case attrition, the choice of arrest is not free of
problems. There are at least five major difficulties. These are
discussed in this chapter:

(1) Ambiguity in the legal definition of what constitutes
an arrest.

(2) Uncertainty in the amount of evidence legally required
to make an arrest.

(3) Major variations 1in the operational definition of
arrest used for statistical purposes.

(4) Differences in the state laws governing arrests.

(5) Variation in the amount of evidence practically
required for making arrests.

In recent years there has been a revival of interest in
the studies of the twenties and thirties and 'a number of
comparisons have been made between the attrition rates shown in
these studies and those of today. This kind of comparison and
other long-term comparisons are useful for the perspective they
provide upon present practices and the clues they offer as to
how the system can be changed and improved. Unfortunately there
are at least three additional major difficulties in making
historical comparisons of attrition rates:

(6) Changes in arrest practices and evidentiary standards
due to increased police respect for law and the clari-
fication of legal standards.

(7) Changes in 1legal standards brought about by the
increasing dominance of federal law.

(8) Changes and clarifications in statistical reporting
instructions.

These problems are discussed in chapter 5.

A. Ambiguity in the Legal Definition of Arrest

The classic definition of arrest as the word is used in
the criminal law is that stated by Blackstone:

the apprehending or restraining of one's person, in order
to be, forthcoming to answer an alleged or suspected
crime.
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A more modern definition is that contained in the American
Lat: Institute's Restatement of Torts which says that an arrest
ie the "taking of another into the custody of the actor for the
actual or purported purpose of bringing the other before a
cour't2 or of otherwise securing the administration of ' the
law."

While these definitions are helpful, neither the statutes
of most states nor the United States Supreme Court has ggopted
these or any other authoritative definition of arrest. Sim-
ilarly neither of the two most recent model codes of criminal
procedure--~the American Law Institute's Model Code of
Pre-Arraignment Procedure and the Uniform Rules of,6 Criminal
Procedure--even attempt to define the term "arrest." To make
matters even more confusing it is clear that the definitions
given above are too narrow in at least one respect. They can be
interpreted to mean that any forcible restraining of the person
against his or her will constitutes an arrest. At least as far
as federal constitutional principles are concerned, however,
the Unitad States Supreme Court indicated clearly in Terry v.
Ohio that a briefsstop for the purpose of investigating a crime
is not an arrest.

A recent text discusses the problem:

The question of what constitutes an arrest is a
difficult one. On one end of the spectrum, it seems
apparent that detention accompanied by handcuffing, drawn
guns, or words to the effect that one is under arrest
gualifies as an "arrest" and thus requires probable cause.
At the other end, a simple questioning on the street will
often not rise to the level of an arrest. Somewhere in
between 1lie investigative detentions at the station-
house...[which the %Ppreme Court has said is close to a
traditional arrest].

A workable definition therefore might be that an arrest is
any restraint of the person against the will and beyond that
restraint required for a brief investigatory detention. While
this definition has the virtue of encompassing most of the
current case law, it leaves open the question of what con-
stitutes a brief investigatory detention. This issue arises
thousands of times daily on the streets of America, producing
dozens of written decisions by the appellate courts every year,
and hundreds, perhaps thousands, of unwritten orders by the
trial courts. While these decisions tend to be along generally
similar lines, they vary considerably from state to state and
locality to locality.

B. Ambiguity in the Amount of Evidence Legally Required for
Arrest

Since 1949 the minimum amount of evidence necessary to
make an arrest in the United States has been governed by the
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standards of +the Fourth Amendment.7 Generally this has been
interpreted to mean that there must be "probable cause" in
order to make an arrest. The police have probable cause to
arrest where:

the facts and circumstances within their knowledge and of
which they had reasonably trustworthy information were
sufficient to warrant a prudent man in believing that
the...[sgspect] had committed or was committing an
offense.

"Probable cause" can be contrasted with "mere suspicion,"
which the Court has said is not enough evidence to make an
arrest. How much evidence is required to constitute probable
cause? Figure 4-1 sets forth a scale going from no evidence at
all to ‘absolute certainty. The scale also indicates the

standard required for conviction in c¢riminal cases--"proof
beyond a reasonable doubt"--and that required ' in civil
cases—-"proof by a preponderance of the evidence."

On this scale it is possible to indicate something of the
relative position of T"probable  cause" but not its exact
position. It is clear that probable cause is considerably less
than "beyond a reasonable doubt” and considerably more than
"mere suspicion." It 1is not at all clear, however, whether
probable cause means "more likely than not" or whether it
requires 51 percent certainty.

The United States Supreme Court has not ruled on the issue
but nearly all authorities agree that the degree of certainty
need not be 51 percent where there clearly was a crime and it
is also_ clear that one of two or three suspects 1is the
culprit. In this instance there 1is probable cause as to all
the suspects. In other situations there is considerable dis-
agreement as to the appropriate standard. Professor LaFave, one

Figure 4-1

Standards of Proof

No Preponderance Absolute
Evidence of the Certainty
At All Evidence
0% 50% 100%
Mere Probable Beyond a
Suspicion Cause Reasonable
Doubt
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of the country's leading authorities on arrest, argues that
probable cause requires a showing ERFt the defendant has more
likely than not committed a crime. The American Law Insti-
tute's Model Code of Pre-Arraignment Procedure, however,
rejects thff position and suggests that it is not supported by
authority.

While rarely 1litigated in the abstract teriss here dis-
cussed, these standards are obviously applied =&very day by
thousands of police officers, prosecutors and judges. It would
be surprising if their decisions were wholly uniform.

C. Variations in the Statistical Definition of Arrest

There are a number of indications in the literature that
different agencies use different operational definitions in
their statistical reporting of arrests. Perhaps the most
thoroughly documented work is a study of juvenile arrests in
Los Angeles County.

Through interviews with juvenile officers, police chiefs
and the clerks actually responsible for filling out statistical
forms, Klein, Rosenzweig and Bates Eiviewed practices and
opinions in 49 separate departments. Interviews with 77
juvenile officers yielded considerable confusion:

In some instances an arrest was defined as a booking.
In others it meant any detention at (or citation to) the
station. In yet others it seemed to refer to any recorded
contact between an officer and a juvenile. Finally, a few
officers maintained that any street contact in which the
juvenilfswas stopped for interrogation could constitute an
arrest.

Interviews with the chiefs of 47 surburban departments
produced similarly varied responses. Twenty-one of the chiefs
identified booking as the stage of processing which identifies
the arrest. The remaining 26 chiefs, however, gave 10 different
answers.

The departmental clerks were more consistent, with 80
percent. using "brought to the station" as their operational
criterion for inclusion in their statistical reports to the
California Bureau of Criminal Statistics. Of the remaining nine
departments six used booking as the criterion (thus omitting
juveniles who were counseled at the station but released). Two
departments had no consistent procedure and the ninth included
field contacts in its arrest statistics.

More detailed questions indicated that even among the

departments which used "brought to the station" there was some
variation. Among other things if a juvenile was exonerated,
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some departments did not count the arrest. A number of
departments used multiple counting systems, one for reporting
to the Bureau of Criminal Statistics and another for reporting
to the Uniform Crime  Reports or for local purposes. No
department was found which used a definition as broad as the
one promulgated by the Bureau of Criminal Statistics.

Counting juvenile arrests poses a number of special
problems, and it is likely that there is more uniformity in the
counting of adult arrests. There are indications nonetheless
that these kinds of problems also exist with adult arrest
counts.

Research by the Police Foundation during 1975-76 indicates
consideraE%e variation among a number of major city police
agencies. This research found that 1in the San Jose,
California, department "arrest" is defined as charging:

But in Denver...all persons brought to a station
house were counted as arrested. Cincinnati was reported to
make frequent use of "investigative detention," in which

suspects were kept in custody at a police station for up
to twenty-four hours without being counted as having been
arrested. In Detroit, arresting patrol officers turn
everything over to detectives at the station house, where
the detectives...released ar estimated 50 percent of the
persons arrested for major felony offenses because of weak
evidence or other reasons; contrary to UCR instructions,
the persqns released were not counted as having been
arrested.

Based on its work the Police Foundation suggests that
counts in different cities may be based on as many as five
different points of reference:

(1) Contacting suspects on the street.

(2) Transporting suspects to a police station.

(3) Detaining a suspect at a police station.

(4) Booking a suspect at a police station.

(5) Filing charges against a suspect with a prosecutor.

What little information there is from other studies tends
to support the view that there may be considerable variation in
the ways arrests are counted. Writing in 1960, Ronald Beattie,
the first Director of the California Bureau of Criminal
Statistics and the co-author of the Oregon survey, pointed to
the fact that collection of arrest data by the Uniform Crime
Reports was relatively rew and ot as complete as that for
crimes reported to the police. His assessment of national
arrest reporting at that time concluded:
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[Tlhe national totals are quite meaningless. If they were
published by state and city, undoubtedly there would be
even greater inconsistencies here than have already been
observed in the crime data.

He then discussed the procedures being followed by the
California bureau which solved some of the problems but not
all:

However, this method does not overcome the deficiencies
arising out of the fact that a large number of independent
agencies reporting summary information simply cannot
supply qﬁxa that have the comparability and uniformity
desired.

Nor was he optimistic about the possibilities of using

local departmental reports. "Nearly every police department
publishes" such reports, he said, but "there is little uni-
formity to q% found...and seldom can satisfactory comparisons
be made...."

While Beattie did not discuss the point, it is undoubtedly
relevant to his conclusions that the California bureau had
during the several previous years turned up such widespread
discrepancies among California departments that the bureau's
annual report was forced Eg caution that the later data was not
comparable to the former.

One of the more troubling parts of the Police Foundation
preliminary findings is the description of unrecorded arrests.
This practice has been confirmed in other studies and in the
present project. A detailed study of arrest practices in Phila-
delphia 201n 1951 reported numerous "unrecorded" adult
arrests. In addition in the course of the present study a
number of cases were observed in which defendants were clearly
taken into custody but released without any recording as an
arrest. In one such case a defendant was picked up on a
burglary charge and brought to the police station for question-
ing. At the conclusion of the questioning, the police decided
that this person was not the offender and released him from
custody. No arrest report was completed.

In another jurisdiction observed in this study officials
indicated that there were many defendants brought. to the police
station for questioning and released without reccrding as
arrests. These officials also told about a nearby jurisdiction
in which this practice was much more frequent, and where the
purpose of the nonrecording was to make the depar:ment look
good statistically with respect to convictions.

The most common point indicated in the literature and
observed in this study as the event from which adult arrests
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are counted is the booking. Even this, however, 1is not as
uniform an event as might first be thought. In some juris-
dictions booking occurs early, almost as soon as the defendant
is brought to the station. In other agencies, however, inter-
mediate steps may be required. The arresting officer in San
Diego must secure the permission of the station commander
before booking a defendant. In other agencies the case must be
processed through the detective bureau before booking can take
place. In one department booking i1is not considered to have
occurred until the defendant is charged by the prosecutor.

Even where the focus is research alone, there are problems
in defining the meaning of arrest. A 1967 study by Black and
Reiss for the President's Crime Commission based on field
observations of police behavior in Boston, Chicago, and
Washington and using law students as observers illustrates the
issue:

Perhaps the greatest difficulty occurred in
operationalizing the definition of an arrest. What the
necessary and sufficient conditions are to comprise an
arrest  are far  from c¢lear. One criterion would be
"booking" for an offense, but in the field setting
observers were not always able to obtain that infor-
mation....Operationally an arrest was said to occur in a
field setting whenever an officer announced that the
citizen was under arrest, he called for a police vehicle
to transport the persons to the station, or he transported
them in the vehicle to which he was assigned on a "take
you in'" announcement. It is known that some ofélthese
persons were subsequently released without booking.
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Chapter Five
THE LEGACY OF THE SUSPICION ARREST

There 1is a striking similarity between
the Wickersham Commission statistics for
the 1920s and PROMIS statistics for the
first six months of 1977. In 1977, too,
about half of the cases were dropped after
arrest but before plea or trial. [K. Brosi,
A Cross-City Comparison of Felony Case
Processing 3 (1979).]

In the course of human history sixty years is a very short
time. In the history of police practices in the United States,
however, the difference between 1920 and 1980 is more like the
difference between the ancient Greeks and the astronauts.

Our knowledge of the twenties today tends to come from the
movies--a rather comfortable image of flappers, speakeasies and
colorful gangsters like Bonnie and Clyde. This picture is not
inaccurate but there was a harsh underside to the period also.

It was in many respects a lawless time. It was the era of
Al Capone, mobster killings which the authorities seemed unabl?
to control and great concern about corruption and "the fix."
It was also an era in which there was a considerable outcry
about police illegality. In 1831 a commission appointed by
President Hoover--viewed by some as a law and order presi-
dent--found it necessary to devote a whole volume of its final
report to urging an end to such third dggree tactics as rubber
hoses and all night relay interrogation.

In this era when there was a major crime it was common for
police officials in many cities to order a '"roundup" or a
"dragniet," in which deczens or perhaps even more suspects would
be forcibly brought to the police station for questioning and
investigation. In such cases there often was very little if any
evidence against some of the suspects. These arrests were
consequently called '"suspicion" arrests or arrests "for inves-
tigation" because they were based upon suspicion rather than
probable cause. In many departments this form of arrest was not
limited to the high visibility homicide or the spectacular
crime but wa also used as a matter of routine, everyday
investigation.

Neither this practice nor the third degree was invented in
the twenties. Both were themselves remnants ,of still cruder and
more widespread problems of an earlier day. Even so the number
of suspicion arrests which occurred seemed enormous. According
to the chief of police thousands of defendants were booked in
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St. Louis throughout the decade of the twenties "as suspected
of robbery," and it is 1likely thgt there were many similar
bookings for other crimes as well.” In Boston between 1928 and
1933 nearly 3,500 "suspicious persons" were arrested each year,
and the 1932 Detroit police_ report showed 24,962 persons as

"detained for jnvestigation.”6
The Wickersham Commission w also of +the view that
suspicion arrests were widespread. While its report focused

mainly on the problems of third degree interrogation tactics,
it also reported the use of suspicion arrests in half a dozen

cities. One roundup in Chigago was described which involved
2,000 persons all by itself.

Eraest Hopkins, an investigator for the Commission, later
elaborated on some of the evidence found in a book of his own.
He thought Chicago, New York and St. Louls were the worst of-

fenders but reported_problems in many other cities, including
Baltimore and Denver.

These figures have great relevance to historical compar-
isons of «case attrition rates. If +this great number of
suspicion arrests is idincluded in the base from which the
attrition studies of the twenties were made and 1if these
figures indicate arrests made on less than probable cause, it
is not surprising that the convittion rates were so low.
Moreover, since there has been considerable pressure to elim-
inate the use of suspicion arrests based on less than probable
cause during the intervening half century, these conditions
would raise serious questions about the comparability of the
older and the more current studies. Would increases in current
conviction rates as compared with the earlier rates mean that
the process of investigating and prosecuting criminals has been
improved or simply that the number of arrests based on less
than probable cause has declined?

The fact that these earlier arrests were called "suspicion
arrests" does not necessarily mean, however, that they were
based on less than probable cause. In many states there is
nothing illegal about calling an arrest "on suspicion,'" if
there is in fact probable cause for the arrest (just as there
is nothing which makes an arrest lawful by saying that it is

for ”rg&pery" or 'burglary" if there is in fact no probable
cause) .

The question therefore is whether these arrests which were
labeled '"suspicion" were based on probable cause or not. It
seems likely that in many departments they were not. In Dallas
a newspaper expose in 1930, for example, found that there had
been 8,526 persons booked '"on sgipicion" in 1929 and 1,873 in
the first three months of 1930. The civilian police commis-
sioner was reported as thinking the practice lawful but unable
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to find any legal authority to support his position. The chief
of police had a clearer understanding: "It is not legal. But
illegality is necessary to preserve legality.™"

Evidence from Chicago also supports the view that a great
number of these arrests were based on less than probable cause.
Hopkins quotes with approval an order issued by Acting Chicago
Police Commissioner John Alcock on January 7, 1931:

In looking over the figures of arrests and convic-
tions during the past year I note an appalling difference
between the number of persons arrested and the number
convicted. This is not attributable in any great degree to
the 1lack of co-operation by the prosecuting attorneys,
judges, and juries. Anyone familiar with police methods
heretofore prevailing knows that the reason for this was
largely because most of the arrests were made without
judgment or any regard for the sacredness of citizens'
rights of 1liberty. No person should be arrested without
good and sufficient reason and he should then be vigor-
ously, intelligently, and fairly prosecuted....

To correct this situation the following regulations
will be strictly observed by all members of the
department:

The indiscriminate arrest of persons not suspected of
a crime, who are able to give a good account of themselves
and who are not guilty of any violation of any law or
ordinance, will not be tolerated....

Commanding officers will be held strictly accountable
for the enforcement of this order, and lEhey will file
charges against any member violating same.

Hopkins alsc reported the results of the first five months
under the order, indicating that the number of arrests dropped
from 77,241 in this period in 1930 to 52,963 in 1931. He also
reported sizeable increases iqu;he conviction rate in both the
municipal and criminal courts.

Was this great number of suspicion arrests included in the
base used by the attrition studies of the twenties and
thirties? In some instances it seems clear that it was not and
that in fact the actual attrition rates were much greater than
those shown. The best example is that of the Missouri survey.
For St. Louis this survey showed an overall attrition rate for
1823-24 of about 1% percent--based on the number of arrest
warrants requested. While the survey did not go into detail,
it indicated that the nuTger of warrant requests was the same
as the number of arrests.

45



For robbery the rate was closer to 75 percent. The survey
found thi figure self-explanatory and requiring "little
comment . " Nearly 10 vears later, however, Gehlke and
Sutherland in their article on crime in Recent Social Trends

pointedly omitted the St. Louis arrest data from their cal-
culations of the trends of crime. The reasons were outlined in
a footnote:

St. Louls is omitted because of the practice of the
police of that city, as explained in a letter from Chief
of Police J.A. Gerk, to book known police characters
arrested in their daily round-ups '"as suspected of
robberies.'" The effect of this procedure is to inflate the
totals of arrests for major offenses beyond all relation
to the actual number of major crimes. In 1930, 13,%79
prisoners were held in St. Louis on robbery charges. For
the same year the number of robberies reported by the
police as known to them was 1,965. The table below,
showing reported arrests for robbery in St. Louis,
probably shows the effect of this policy on the number of
arrests for robbery.

1919..... 1,402 1923....11,340
1920..... 2,081 1925....14,638,
1921..... 5,279 1930....13,979
1922....17,449

This footnote 1is interesting for two very different
reasons. First, it shows that the number of arrests for robbery
for 1923-24 was at least five times greater than the 2,075
robbery offenses which were reported in that year and nearly
thirty times greater than the number of arrest warrants
requested by the police. When matched with the survey data on

sentences, the 'Qgication is that the attrition rate was more
than 99 percent.

The second interesting aspect of this footnote is that the
chief statistician for the Missouri survey, as he had been for
the Cleveland survey, was Professor Gehlke, the co-author of
the footnote. Had he known about this great number of suspicion
arrests in 1922-24 when the survey was underway and simply not
said anything about them? Or was he ignorant of them until some
later time such as 1930 when Hopkins puq_'shed his observations
about suspicion arrests in St. Louis? And what of Raymond
Moley? He too had been involved in both the Cleveland and the
Missouri surveys and several others as well by 1928 when he
published his book which equ%ﬁfd arrest warrant requests in St.
Louis with felony ' arrests. Whatever the answer to these
questions it seems clear that the Missouri survey at least did
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not base its conclusions on the total number of arrests as far
as S3St. Louis was concerned.the situation is less clear for a
number of the other surveys.

A. Decline in the Use of the Suspicion Arrest

One of the major differences between criminal justice in
the time of the Cleveland survey and that of today is the sharp
decline in the use of suspicion arrest.

Because of the scarcity of detailed information about the
suspicion arrest both then and now it is not possible to chart
the decline with any degree of precision. Some clues are
provided, however, by the Uniform Crime Reports and by data
from individual cities. By far the best information available
concerns Washington, D.C., where the «c¢ity commissioners
appointedzza blue ribbon committee in 1961 @ to study the
practice.

The committee found that suspicion arrests were widespread
in the District of Columbia in 1961. Among other things it
determined that these arrests were made almost wholly on suspi-
cion of felony as opposed to misdemeanor offenses, that there
were no clear standards as to when such arrests were to be
made, and that suspicion arrests were made in all parts of the
city, at all times of the year, and were not limited to the
early hours of the morning or to periods of darkness. The
percentage of women arrested was found to be less than that
involved in other felony arrests but the racial percentages
were similar to those for other felony arrests.

The committee's investigation indicated that relatively
few suspicion arrests ever resulted in prosecutorial charges.
Only 5.7 percent of those arrested on suspicion in 1960 and
1961 were charged, and not all of these were charged with the
offense originally suspected.

The committee also evaluated over 600 cases from one
precinct to determine the extent to which there was probable
cause for the arrests. This evaluation indicated that in 1960
and 1961 probable cause was present in only 52 percent of the
suspicion arrests.

Despite the problems found the committee report also
showed a sharp decline in the use of the suspicion arrest. It
found that in 1941 such arrests had accounted for nearly
two-thirds of all felony arrests in the city, but that by 1961
the percentage had dropped to around one-third, as shown in
Table 5-1.
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Table 5-1

Arrests for "Suspicion" as Percentage of
Total Arrests in Connection With Felonies

Felony Arrests

(Including "Sus- Arrests for
Year picion" Arrests) "Suspicion” Percentage
1941 16,558 11,215 67
1946 23,553 15,691 66
1951 16,613 5,128 31
1956 19,594 8,180 42
1957 17,716 7,562 43
1958 17,290 7,072 41
1959 16,489 6,676 40
1960 16,398 6,437 40
1961 15,747 5,524 36

Source: District of Columbia Commissioners' Committee on Police Arrests
for Investigation, Report 11 {July 1962).

This decline can also be seen in the Uniform Crime
Reports. The problem of suspicion arrests was clearly under-
stood by the Committee of the International Association of
Chiefs of Police that designed the Uniform Crime Reports. In
its final report in 1929 the Committee noted that while
"suspicion" was not an offense, it was '"the ground fogsmany
arrests'" in those jurisdictions where the law permitted. The
report consequently recommended that "suspicion'" arrests be
listed as a separate category in the 1list of crimes that has
subsequently become Part II of the Uniform Crime Reports.

Statistics concerning suspicion arrests began to appear
almost dimmediately in 1local police reports. They were not
included when the FBI began to publish the Uniform Crime
Reports in 1930, however, because the early issues contained no
arrest statistics. This changed in 1932 when information about
arrests based on fingerprint recor%% submitted to the Bureau
began to be included in the reports. These tabulations do not
cover all arrests because fingerprint cards often were not
submitted for many arrestees, particularly those for minor
offenses. The first tabulations showed that 15.6 percent of all
fingerprint cards received concerned persons arrested on
suspicion or for investigation. The number was larger than the
number of cards received for either robbery or burglary arrests
and about the same as the two combined.
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By 1951 when tabulation on the basis of fingerprint cards
ceased suspicion arrests had dropped to about 5 percggt of the
total cards submitted but was still a major category.

In 1952 the Bureau began to collect arrest data directly
from police agencies. Unfortunately the jurisdictions sub-
mitting informaticen represented only about a seventh of the
nation's population. This information showed a total of 44,350
suspicion arrests, about 3.5 percent of the total number of
arrests 1in these jurisdictions. If projected on a national
basis, the total would have been over 300,000 suspicion
arrests. Projected on a national basis the number of suspicion
arrests almost immediately began to go down--slowly at first
but then at a more rapid rate. In 1981 the total stood at
12,879--an all-time low and %ﬁ?s than 0.2 percent of the total
number of arrests nationally.

At first blush it might be thought that these figures
define the suspicion arrest problem nationally, particularly
since the departmental reports upon which they are based do
seem to do so for some of the jurisdictions already discussed.
The issue is not so simple, however. Some departments seem to
have reported 1large numbers of suspicion arrests as ordinary
arrests, others appear to have reported ordinary arrests as
suspicion arrests and still other agencies appear to have
omitted reporting suspicion arrests altogether.

Many of these problems are undoubtedly due to a failure on
the part of reporting agencies to follow the UCR guidelines.
The g¢guidelines themselves, however, are far from clear. Read
closely they practically invite confusiorn.

=y

"Arrest" for UCR purposes was originally defined as:

the taking of a person into custody in order that he may
be held to answer for a public offense. Arrest must be
carefully distinguigped from a court summons and a police
notice or citation.

"Persons charged" were defined as:

all persons within the police jurisdiction against whom
criminal charges are brought. These charges may be made
after arrest, summons, or notice (citation).

"Suspicion" arrests for the purpose of counting Part II
arrests were defined as follows:

After examination by the police, the prisoner is either
formally charged or released. Thecse formally charged are
entered in one of the above offense classes. This class is
limited E@ "suspicion" arrests which are released by the
police.
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At the risk of being tiresome a few of the more important
questions which these definitions raise are:

--Whether suspicion arrests are included within the
overall definition of arrest? If not, and it would
appear that that i1is the correct answer at least in a

linguistic sense, does this give support to those
agencies which did not report suspicion arrests in any
way?

-~How should the ambiguities in the "arrest'" and '"persons
charged" definitions be resolved? Does '"charge" mean a
filing in court, a presentation to the prosecutor for a
charging decision or simply and quite differently the
fixing of a label of some specific crime by the police,
thus distinguishing the case of a suspicion agrest which
is defined as involving no specific offense.

--If dragnet arrests are made for docens of people in
connection with a specific crime, how should these be
classified in light of the requirement that suspicion
arrests not be for a specific crime? Presumably these
should not be included as arrests because the persons
involved are not being held to answer for public
offenses. Does this then mean that these arrests should
not be recorded at all?

These problems indicate that the Uniform Crime Report
figures on suspicion arrests cannot be taken too literally as
defining either the extent of suspicion arrests at the outset
or of the practice today. The trend which these figures
indicate,  however, is probably a passable indicator of the
broad outline of the decline in use of the suspicion arrest.

B. Present Day Significance

The relevance of the suspicion arrest to historical
comparisons of attrition is extremely clear. These comparisons
can only be fully accurate when suspicion arrests are included
in the totals or some method of standardizing arrests is used.
The relevance to present day analyses of attrition is less
clear. Without a doubt there has been a decline in the number
of arrests cglled '"suspicion arrests." The indications are also
that there has been a huge decline in the actual number of
suspicion arrests. Because we have very few studies of +the
decision to arrest and virtually none which discuss the prok’em
of whether there was probable cause for the arrest to take
place, however, we do not know to what extent vestiges of past
practices remain. Given the difficulty of changing established

organizational behavior it would be surprising if some residue
did not exist.
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A related problem is that of arrest record keeping. We
know that the statistical systems under which present day
counts of arrests are made are by and large those which were
set up at the time the Uniform Crime Reports was created, and
that these were the systems which had difficulty coping with
the problem of the suspicion arrest. And while it is clear that
there have been a number of improvements over the years in
these record Kkeeping systems and in the instructions under
which they operate, some of the original problems and ambig-
uities still seem to be present at least in the instructions.
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Chapter Six
ATTRITION IN JACKSONVILLE AND SAN DIEGO

Thus far this study has been an analysis of the concept of
attrition and the problems of measuring attrition. This chapter
begins an analysis of the amount and reasons for attrition
based on information gathered from field work in Jacksonville,
Florida and San Diego, California.

This study is based on a review of prior research, letter
and phone contacts with more than a hundred jurisdictions,

brief wvisits +to 10 sites, detailed observations in four
locations, and extensive analysis of case records in two
jurisdictions--Jacksonville and San Diego. The statistical

anelysis 1is based on robbery, burglary, and felony assault
cases, categories chosen as being among the most serious and
most frequent felony cases. The samples were drawn from arrests
during 1978 and 1979, and are described in more detail 1in
Appendix A.

Jacksonville and San Diego were chosen as sites for study
because the police and prosecuting agencies in these juris-
dictions each have well deserved reputations for excellence and
because they represent two very different systems for handling
criminal cases. In making these selections dozens of other
jurisdictions were contacted by letter or phone and eight other
sites were visited. In order to provide a basis for comparison
detailed observations were made in two of these juris-
dictions--Fort Worth, Texas and Oakland, California.

One of the most persistent complaints about criminal
justice in America today is the complexity and delay built into
our system of criminal procedure. These factors are felt by
many to cause a significant amount of attrition and to weaken
and undermine the deterrent effect of the convictions and
sentences which are entered. Hardly a day goes by without some
major call for better, more streamlined procedures in order to
cope with the increasing tide of crime.

In this context the Florida system of court organization
and criminal procedure stands almost alone in its apparent
simplicity and capability for fast action. Unlike most American
jurisdictions which process felony cases through two or even
three layers of courts Florida relies primarily on one.

Even more significant is the procedure followed once a
case gets to court. There the case goes through a minimum of
interim procedures before being ready for trial. Except for
death penalty cases neither a preliminary hearing nor an
indictment by the grand jury is required, whereas almost all
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other American jurisdictions require one or both of these
procedures. The questions which naturally arise are whether
this simplicity actually makes any difference, and if so,
whether defendants are fairly treated in the process. While
answering these questions is not the major purpose of this
study, it 1is clear that the Florida system represents one

major, even if a somewhat unique, approach to American criminal
justice.

The California system represents a second major approach
to c¢riminal justice problems. While not as simple as the
florida approach, it is less complicated than a number of other
systems such as that in New York, as shown in Figure 6-1. The
California system involves a preliminary hearing and processing
through a two-level court system, but does not involve a grand
jury hearing or a lot of unnecessary appearances in court,

A. Jacksonville

Named for Andrew Jackson who fought Indians in the area
before the War of 1812, Jacksonville is located on the S5t.
Jechns River in Northern Florida. In 1968 the city merged with

Figure 6-1

Principal Stages of a Felony Case

Florida California New York

Arrest Arrest Arrest

Complaint Complaint Complaint

First appearance First appearance First appearance

in court in court in court

Depositions Preliminary Preliminary
hearing hearing

Pretrial Information Presentation tc

conference grand jury

Plea or trial Arraignment in Indictment

upper court

Pretrial Arraignment in

conference upper court

Plea or trial Pretrial
conference

Plea or trial
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Duval County to form a consoclidated city-county government
encompassing approximately 550 square miles. The principal
industries are insurance, shipping and some 1light manufac-
turing. The home of the Gator Bowl and several military bases,
Jacksonville is the second largest city in Florida and has
grown rapidly in recent years. In 1980 the population was 75
percent white, 25 percent black, and totaled 570,000. There is
no significant Cubanr: or other Hispanic population.

Police responsibilities in Jacksonville are handled by the
Duval County Sheriff's Office. This agency is a part of the
combined city-county government and 1s headed by an elected
sheriff. Housed in a modern, efficient building in downtown
Jacksonville, this agency in 1980 had approximately 1,000 sworn
officers and 1,206 total employees.

The prosecul nrial responsibility in Jacksonville is
handled by the State's Attorney for the Third Florida Circuit.
This agency has responsibility both for bDuval County and for
two smaller adjacent counties. Formally it ig an agency of
state government and receives its funds from the state adminis-
tration. The state's attorney is a locally elected official,
however, and the office operates in much the same fashion as
local prosecutor's offices in other jurisdictions. In 1980 the
office had approximately 55 attorneys and 80 total employees.

B. San Diego

San Diego is the southernmost city in California and is at
points contiguous with the Mexican border. Long in the shadow
of Los Angeles, its 875,000 residents now make it the second
largest city in California and the tenth largest city in the
nation. It has a considerable amount of aerospace industry and
some of the most important military installations on the west
coast. In 198C the populaticn was approximately 70 percent
white, 10 percent black, 15 percent Hispanic, and 5 percent
other.

Police responsibilities in San Diego are handled by the
San Diego Police Department, an agency of c¢ity government. The
department is headed by a chief who is appointed by the mayor
and confirmed by the ity council. In 1980 the department had
1,400 sworn officers and 1,700 total employees.

Prosecutorial responsibilities are handled by the San
Diego County District Attorney. This office is an agency of
county government and is headed by an elected district
attorney. Akout 50 percent of the total population served by
the office 1lies in the city of San Diego. In 1980 the office
had about 130 attorneys and 400 total employees.

City ordinance violations and some misdemeanors are
prosectted in San Diego by the City Attorney's Office. This
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office has both civil and criminal responsibilities. In 1980

out of a total of 80 attorneys approximately 20 devoted their
attention to criminal matters.

C. Other Criminal Justice System Similarities and Differences

The criminal justice systems in the two jurisdictions have
many similarities:

--Both the police and the prosecutor in the two juris-
dictions are very management minded. Each agency devotes
considerable attention to planning and is characterized
by a high degree of management control and direction.

--The police in both jurisdictions emphasize the patrol
function and work actively toward its improvement.

—--Both prosecutors eliminate weak cases through rigorous
early screening.

There are also important differences:

~-Jacksonville uses the Indianapolis plan under which
police officers are allowed to use their police vehicles
during off duty hours on the theory that this gives a
greater amount of police visibility. San Diego uses the

more conventional system in which cars are manned solely
by on-duty officers.

—-~-Jacksonville uses a system of vertical prosecution in
which the attorney who files the case is responsible for
handling it to disposition. San Diego on the other hand
relies on a horizontal system of prosecution in which
cases are passed from one group of attorneys to another.
In this system charging decisions are made by special-
ists in charging and felony cases are tried by highly
experienced teams of trial attorneys.

—--Jacksonville prosecutors are primarily young attorneys
seeking trial experience. San Diego prosecutors are more
experienced and are largely career attorneys. They
average around seven years in the office.

—--While both offices have special career criminal prose-
cution units, San Diego has invested more heavily in

this activity. Its unit has the reputation of being one
of the best in the country.

D. The Study

The study focuses on robbery, burglary and felony assault
cases. Because the definition of burglary differs greatly from
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jurisdiction to jurisdiction the study emphasizes burglaries
that involve breaking into homes and buildings. Other offenses
such as intentional shoplifting and the entering of locked cars
which are classified as burglaries in some states but not
others are counted but are not analyzed in detail.

Particular emphasis is also given to stranger-to-stranger
assaults, a category which has received much less study than
assaults involving relatives, friends and acquaintances.

Chapter 7 discusses police processing of cases in the two
cities, chapters 8 and 9 prosecution and court handling and
chapter 10 the counting of attrition in Jacksonville and San
Diego. Succeeding chapters concern individual case character-
istics as they bear on attrition, a more detailed analysis of
evidentiary characteristics, an analysis of factors considered
in conjunction with each other, an analysis of the reasons for
attrition arrest policy in +the two jurisdictions, and an
analysis of the extent to which system performance might be
improved.
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Chapter Seven
POLICE PROCESSING IN TWO CITIES

The police are organized primarily to prevent crime,
maintain the peace, apprehend criminals and perform certain
essential community services. Once a crime has occurred the
major focus is on apprehending the criminal. If successful in
this, the police also generally bear the responsibility for
documenting the case and presenting it to the prosecutor for
further action.,

This chapter primarily describes what happens after an
arrest is made in Jacksonville and San Diego. Because what
happens after arrest depends partly on how the arrest was made,
however, the chapter necessarily discusses this also.

It was once widely thought that the most arrests were made
by detectives, following careful police investigation a 1la
Sherlock Holmes or television crime portrayals. Modern research
indicates, however, that for many of the more common crimes
most arrests are made soon after the crime and at or near its
scene, and that in most police departments arrests of this kind
are made largely by patrol officers. Even in these departments
some crimes are of course solved by detectives following an
investigation. In such situations the arrest may be made by the
investigator who solved the case or by patrol officers who have
been alerted to look for the particular person.

The role that detectives play in apprehension efforts
varies a great deal. In some departments investigative units
have no patrol function and limit their activity to trying to
solve crimes in which no immediate apprehension has been made
or processing cases in which an arrest has been made by a
patrol officer. In other police departments investigative units
take a more active apprehension role. Generaliy they still
follow up crimes in which no immediate apprehension has heen
made but are also expected to conduct a specialized kind of
patrol. The robbery squad seeks to prevent robberies or appre-
hend robbers and the burglary squad to prevent or apprehend
burglars, for example. In departments of this kind some of the
on-the-spot arrests are made by investigators rather than
patrol officers.

Just as  departments differ in the way that they make
arrests thev also differ greatly in the way they handle cases
once an arrest has been made. In some the arresting officer is
responsible for documenting the case and presenting it to the
prosecutor, while in others the arresting officer turns the
case over to the detectives for further handling. In still
others the arresting officer nandles some cases and the de-
tectives others. In some departments patrol officers are
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expected to give Miranda warnings and question arrestees, while
in others they are instructed to leave this for the detectives.
Detectives in some departments are on duty around the clock and
are thus available to pick up on cases as soon as an arrest has
been made; in other departments they work much mcre restricted

schedules and necessarily begin work on the cases the next day
or even later.

There are also important variations in the way that the
police transfer caszes to the prosecutor. 0Often these variations
are due in part to the 1local law governing hcw quickly a
defendant must be brought into court. In jurisdictions that
require the defendant tc be brought before the magistrate
immediately presentations to the prosecutor are often oral
rather than written, as this is quicker. In jurisdictions where
charging or appearance in court is delayed, the police some-
tmes present the case +tc the prosecutor through written
reports without any personal contact. More frequently, however,
the police appear in person with their reports. In a few
jurisdictions the pclice are responsible for the filing
decision themselves and make nc presentation of the case to the
prosecutor until later in the proceeding.

A. Jacksonville

Leaving aside jail and other correctional personnel the
majority of the 1,C00 sworn officers in the Duval County
Sheriff's Office is assigned to patrol, which bears the brunt
of the effort to combat c¢crime and protect the public. The
investigative division consists of about 100 officers and is
divided into eight squads with responsibilities for particular
crimes--homicide, assaults and rape, robbery, burglary, theft,
auto theft, tratffic homicide, forgery and pavnshops and youth
investigations. Narcotics and vice are in another division.
Patrol units are divided into regional commands but the
detective units operate as central headquarters units.

The department emphasizes the patrol function and has made

a strong effort to upgrade this even further in recent years.
For some vyears it has employed the Indianapolis plan which
allows officers to use departmental cars off duty as a means of
increasinyg surveillance and police presence. The department
aiso has an imaginative and well developed program for pro-
viding 1localized c¢rime information to patrol officers. In
recent vyears the department has reduced the size of its
detective division and assigned the follow-up investigation of
some of the more minor crimes to patrol officers.

The investigative division is responsible for follow-up
investigations of the more serious crimes and for specialized
patrol. Different squads work different hours but most have
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investigators on duty from 6 a.m. to midnight seven days a week
and duty officers who can be called at other hours. Follow-up
investigations are done in all hours, but the tendency is for
these to be concentrated in the day shifts and for the evening
shifts to be devoted to specialized patrol efforts.

Each squad is managed separately and functions somewhat
differently. The robbery squad generally operates in teams of
two investigators, while homicide and burglary generally
operate as individual investigators.

The policy is for the homicide and rape squad to go to the
scene of every homicide and rape but to leave the preliminary
investigation of assault cases to patrol. The robbery squad
does not go to the scene of every robbery but departmental
policy does require it to go to many, including all those when
a suspect has been apprehended or identified and:

all business and bank robberies, [other robberies] when
requasted by a uniform officer, when a victim or witness
has been seriously injured...when the victims have beegn
tied up or incapeascitated for a long period of time, when
large sums of money or property have been taken, when the
robbery occurs inside a residence, motel, or hotel where a
transient victim is involved, when the facts of the case
indicate successful follow-up investigation can be con-
ducted immediately, [or] when directed by a supervisor.
The sgquad i1is also expected to respond to all other
robberies whenever pcssible.

Burglary detectives do not rcutinely go to burglary scenes but
often do go to scenes during their specialized patrol oper-
ations. This is particularly true when th2 burglary is reported
as in progress or very recent. A significant percentage of the
departmental arrests for some offenses, including rcbbery, are
made by ithe detectives as a result of their specialized patrol
activity.

Procedure After Arrest. When an arrest 1is made, the pro-
cedure is scmewhat eclectic. If the arrest is made by a patrol
officer, he will Dbring the arrestee to the detectives for
further processing if he thinks anything is to be gained from
this. If he decides that nothing is to be gained by turning the
case over to the detectives, however, he books the arrestee
into the jail himself. Generally if the case is turned over to
the detectives or the arrest is made by the detectives, the
detectives will be responsible for presenting the case to the
prosecutor. If the arrest is made by patrol, however, and the
arrestee 1is not immediately turned over to the detectives,
often the patrol officer will make the presentation to the
prosecutor. Local policy requires that all cases in which an
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arrest is made be presented to the prosecutor, even if it later

becomes apparent that there is something wrong with the arrest
or the case.

Whether the arrestee is initially turned over to the
detectives or not, the case 1is eventually assigned to a
detective who 1is expected to insure that the case has been
presented to the prosecutor and to complete a supplemental
investigation report within seven days.

Patrol officers are +trained in the giving of Miranda
warnings and often question suspects without the involvement of
detectives. A high percentage of suspects--particularly in the
mcre serious crimes-—-are turned over to the detectives, how-
ever, for further questioning. The detectives also question
some suspects as part of their supplemental investigation.

If at all possible, the detectives attempt to conduct any
questioning they wish to do before the arrestee is booked into
the jail. They believe that once an arrestee has been booked
into the jail, the other inmates ("jail house lawyers") will
persuade him rct to talk and that they will not get good
information. They are also concerned about an "advice notice"
distributed by the public defender's office at the time of
booking into the jail which warns inmates not to talk.
Generally therefore +they bring suspects back to the police
station, conduct whatever questioning they choose, and then
book the arrestee into the jail. Because of these concerns the
department, subsequent to the study, directed that all felony

suspects be turned over to the detectives for questioning prior
to booking.

In addition to questioning the suspect the detectives
normally reinterview the victim and any witnesses as part of
their supplemental investigation.

B. San Diegg

The field staff of the San Diego Police Department is
assigned to five regional commands, each of which contains both
patrol and investigative units. A few investigative units such
as the robbery squad operate on a city-wide basis.

The San Diego department also emphasizes its patrol force.
By far the largest portion of the force is allocated to patrol
units, and the department has a long history of innovation and
attention to patrol management and tactics. It was one of the
early departments to invest heavily in formalized field identi-
fication procedures and more recently has been the site of
several important Police Foundation studies concerning patrol
techniques. One study found that one-car units were as safe as
two-car units and that they were more effective. Another
concerned the use of community resources.
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Investigative units in San Diego are organized into squads
with offense specialities~-homicide, sex and assault, robbery,
and burglary, for example. These squads are responsible for all
follow-up investigations and some conduct specialized patrol
operations. As 1in Jacksonville each squad operates somewhat
differently. The homicide and sex crimes squad goes to the
scene of all homicides and rapes and the robbery squad responds
to robbery scenes as often as possible. The department is
particularly concerned that robbery detectives be present
whenever possible to insure that "curbstone lineups'"--a pro-
cedure involving an on-the-spot presentation of a suspect
arrested shortly after a crime to the victim--be conducted
according to the proper 1legal rules. The burglary squads
occasionally respond to burglary scenes but do not do so on a
regular basis. The robbery squad conducts specialized patrol
operations but the burglary squad generally does not. The
homicide and sex squad and the robbery squad in the central
district are organized to provide 6 a.m. to midnight coverage
five days a week and one shift on weekends. The central
district burglary squads and squads in the outlying districts
provide seven-day-a-week coverage but generally on an 8-12 hour
rather than a lé-hour-a-day basis.

Procedure After Arrest. When an arrest is made by a patrol
officer, the procedure is generally to bring the arrestee back
to the station. In the central district this is a one-story
Spanish-style building surrounding a large courtyard. Generally
the patrol officer drives his car into the courtyard and leaves
the arrestee locked in the car while he prepares the paperwork
on the case. If two or more persons were arrested at the same
time, sometimes they will be left in the car together and their
conversation surreptitiously recorded for later use as
evidence.

After completing his arrest report, the officer first sees
the "station commander," usually a sergeant, and gets approval
for the arrest. This procedure involves showing the station
commander the arrest report and telling him the basis for the
arrest. The station commander may ask a question or two to
establish the elements of the crime but generally the procedure
is fairly perfunctory and is completed within two or three
minutes.

The officer +then checks the defendant's criminal record
and includes this along with other information in his report.
Many officers also check to see if this suspect is wanted for
other crimes. If they believe that he is, they enter this also
on the arrest report.

If the arrest is for robbery or burglary and the appro-
priate detective squad is on duty, the officer will then turn
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the defendant over to the detectives for interrogation. The
detectives then interview the suspect and after they are
finished will generally turn him back over to the arresting
officer to be transported to the jail. This procedure will
generally be followed even if the patrol officer has already
interrogated the arrestee. Patrol officers are not told to
refrain from questioning suspects and are expected to use their
judgment as to how best to proceed.

After the arresting officer has completed his paperwork,
it goes to the appropriate detective squad and is assigned to a
particular investigator. If the detectives have already
interrogated the defendant, normally the assignment will go to
the detective who conducted the interrogation.

Upon receiving the assignment the detective will generally
attempt to review all the facts in the case. He will try to see
or talk to the victim on the phone and will do the same for any
witnesses 1indicated in the arrest report or other available
reports. If the arrestee has not been interrogated, he will
also generally attempt to interrogate the defendant. This
involves going to the jail which is run by the sheriff's
office. This is a very overcrowded building and the interro-
gating facilities are poor. Cooperation between the agencies is
adequate but generally the procedures for interrogation are
cumbersome and the results are often unsatisfactory.

If the case is a robbery case or is some other kind of
case dependent upon an identification, the detective may
conduct a lineup or seek to confirm the already existing
identification with a photo lineup.

Once he has thoroughly reviewed the case, he must decide
whether it should be presented to the district attorney as a
felony, to the city attorney as a misdemeanor, or whether it
should be dropped and the defendant released. While the police
in Jacksonville are required to present every felony arrest to
the prosecutor, the San Diego police are not. They are
authorized by law to release arrestees whenever satisfied '"that
there are insufficient grounds for making a criminal com-
plaint,"” and many arrestees are in fact released by the
detectives. Generally such releases are made quickly, with a
brief notation as to the reason for the release ("insufficient
evidence"). The decision whether to prosecute must be made
within a day or two, as an arrestee cannot be held longer than
48 hours under California law without being charged and brought
to court. As a practical matter, this means that some cases
must be taken to the prosecutor before the investigator is
thoroughly familiar with the case.
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Chapter Eight
PROSECUTION IN JACKSONVILLE

Prosecutorial organization and methods differ widely in
the United States. In the more modern and progressive juris-
dictions prosecutors review cases brought to them by the police
and decide which cases warrant the expense and effort to prose-
cute. In other jurisdictions the prosecutor simply files what-
ever. cases the police bring forward, while in still other
jurisdictions the police file the complaint and the prosecutor
picks up the case at a later point.

Both Jacksonville and San Diego fall into the more modern
group of jurisdictions which review cases before filing. Even
within this group, however, there is a wide variety of methods
and policies.

In Jacksonville there are six principal stages of proces-
sing for felony cases: (1) charging, (2) bail setting and other
preliminary matters, (3) depositions. (4) pretrial conference,
(5) trial, and (6) sentencing. A. a practical matter most cases
are either dropped at the charging stage or become the subject
of a negotiated plea at the pretrial conference.

A. Organization of the State's Attorney's Office

The Jacksonville office of the state's attorney (the third
Florida circuit) 4is built around the concept of individual
attorney responsibility. The basic principle is one case, one
attorney. The attorney initially assigned makes the charging
decision and handles the case to conclusion. In organizational
jargon the office is organized "vertically."

Office policy seeks to concentrate resources on the most
winnable cases and to force decisions about cases to be made as
early as possible. Attorneys are consequently encouraged to
decline charging on weak cases, are expected to gain a high
rate of favorable outcomes in the cases charged, and an even
higher rate on cases that actually go to trial. The theory is
that losing cases should be dumped as soon as possible in order
to conserve prosecutorial and court time. Supervisors keep
careful statistical records on attorney performance and use
these in making promotions and future assignments.

In this system cases not charged are generally viewed
neutrally, cases charged but later dropped are viewed as minor
black marks, while cases taken to trial and lost are viewed as
more serious black marks.
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The office 1is divided into three sections. The county
court section handles misdemeanors. The circuit court section
handles felonies, and special prosecutions handles complicated
matters requiring extensive investigation such as organized
crime or white collar crime. Junior attorneys start out in the
county court section and move into the circuit court as they
acquire experience and polish. Except for a few key managers,
turnover is fairly rapid, as salaries are not competitive with
the private sector. Generally the attorneys in the circuit
court section have been in the office for a year or two.

The internal organization of the sections is also built
around the structure of the cocurts. The circuit court, which
handles virtually all felony matters, operates on an individual
calendar basis. That is, cases are assigned to a particular
judge at the time of filing and remain his responsibility until
a disposition is reached.

At the time of the study there were four circuit court
judges handling criminal matters and four principal divisions
within the circuit court section of the state's attorney's
office, one to work with each judge. Each of these divisions
contains a supervisor and two attorneys. There were also two
special divisions--one designed to work withk wvioclent crimes and
one with recidivistic property offenders.

B. Chargigg

In felony cases prosecution in Jacksonville generally
begins with a charging decision by the state's attorney's
office. The process leading to this decision is normally initi-
ated by the arresting officer or the police investigator
assigned to the case.

If the arrest is made by patrol and the case is fairly
open and .shut, the arresting officer may piace the suspect in
jail and take the papers directly to the prosecutor. Alter-
natively, he may turn the suspect or the case over to the
tletectives and they will carry the papers--generally an arrest
report and an offense report--to the prosecutor. Upon arriwval
at the state's attorney's office the officer goes first to the
felony intake office where he is told which circuit judge will
be responsible for handlirg the case. The intake office will
already know about the case because the arrest is entered into
a systemwide computer ~which makes court assignments on a
rotating basis. This system is designed to prevent shopping for
either a particular court or a particular prosecutor and
appears to work efficiently.

If the arrestee already has another case pending, the

intake office will take the case out of the normal rotation and
assign it to the judge with the pending case. Similarly, if
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there are co-defendants who have already been assigned to a
division. If the case appears to meet the criteria for handling
by one of the special divisions, a copy of the reports will be
sent to the spescial division. The case will still be assigned
to one of the normal divisions, however, and that division then
becomes responsible for conferring with the special division
about the case.

The police officer then goes to the division assigned.
There one of the three attorneys will be handling filing for
the week, while the other two are handling their normal case-
loads, an arrangement which rotates each week. The police
officer then meets with the attorney in the attorney's office.
Normally he will give the attorney the arrest and offense
reports and explain the facts briefly. The attorney will
usually read the papers and then ask questions and discuss the
case with the police officer. Generally the discussion will
take a half hour or so, although some may be as short as five
minutes or as long as an hour or two. Sometime during the
session--usually at the znd--the attorney will ask the officer
to raise his hand, swear to the facts in the report to the best
of his knowledge and sign an affidavit to that effect.

The filing attorney normally does not make an immediate
decision as to whether to file the case but will generally
indicate what he is thinking. He may say, "I'd like to find out
what kind of record this guy has. If he has a record, I'll
probably file. If he doesn't, I'll probably drop the case."

Sometimes the police officer himself will indicate that
the case is weak, and the attorney will decide on the spot to
drop 1it. In one instance observed a detective asked the
attorney to decline filing so that two suspects could be
released from jail. The case involved two robbery suspects wrlo
had been arrested several weeks after the crime on the strength
of an identification by one of two robbery victims. After the
arrest, the second victim indicated that *the suspects were not
the robbers and the detective concluded 1likewise. As the
detective was not authorized under 1local policy to drop the
case himself and release the suspects, he recommended this
action to the prosecutor. The prosecutor readily concurred and
marked the case "DN"--a local term meaning disposition notice
or declines to file.

In cases in which there is some relationship between the
victim and the suspect or some other reason to question the
willingness of the victim to follow through with the prose-
cution, the prosecutor will almost always test the victim in
some way before deciding whether to file or not. He may ask the
police officer to do this, assign the task to an investigator
for the state's attorney's office, phone the victim himself or
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send a form letter asking the victim to sign an affidavit
indicating a willingness to proceed or to come into the
prosecutor's office to discuss the case. Occasionally the
prosecutor will even go out and interview the victim himself.
If there is any hesitation at all on the part of the victim,
the case will normally not be filed.

By local agreement the police bring the case to the
state's attorney's office within 48-72 hours of arresting the
defendant, and normally the prosecutor will decide whether to
charge or not by the seventh day when the circuit court by
local rule sets the arraignment. If the prosecutor is not ready
to decide, however, he simply reschedules the arraignment. If
he delays beyond 21 days, Florida law requires that a defendant
who 1s in custody be afforded an adversarial determination of
probable cause. Occasionally the decision to file is postponed
beyond this point, but rarely.

Under Florida law a felony defendant must be taken before
a judge and be advised of the charges against him and his
rights within 24 hours of his arrest. In addition, if he
remains in custody, a defendant 1s entitled to a non-adver-
sarial determination of probable cause within 72 hours of his
arrest. In Jacksonville both procedures are normally accom-
plished at the defendant's & .pearance in court on the first
day. This appearance often takes place before the police have
brought the case to the state's attorney's office, and almost
always before a decision has been made as to whether charges
will be filed. The determination  of probable cause is based on
a notarized copy of the police report and is little more than a
formality. This appearance also takes place in the county or
misdemeanor court rather than the c¢ircuit or felony court.
Normally it is the only time that a felony defendant will
appear in this court.

After the initial discussion with the police officer the
prosecutor will usually route the papers to the division
investigator, asking that various things be done. Unlike many
jurisdictions  in which the police officer is expected to bring
the defendant's c¢riminal history record (rap sheet) to the
initial charging session, this is not normally done in Jackson-
ville, and one of the routine tasks accomplished by the inves-
tigator for the state's attorney‘s office is to obtain the
local record and any supplemental police investigation reports
that may have been done. In many instances state and federal
rap sheets will also be obtained. Often, however, these are

slow in coming and arrive after the charging decision has been

made.
The attorney can normally choose to file felony charges,

refer the case to county court so that misdemeanor charges may
be considered, decline to file charges or decline to file
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charges on condition that the defendant agree to enter a
pretrial diversion program. Generally attorneys in the office
file felony charges about 50 percent of the time, refer to the
county court about 25 percent of the time, and decline to file
charges about 25 percent of the time. As a practical matter,
they offer pretrial diversion in a few burglary cases but
rarely in robbery or felony assault cases. {(See Table 10-3.)

Once a decision has been made as to whether to file or not
it is reviewed by the decision chief. Normally the division
chief goes along with what the attorney recommends but it is
not uncommon for the charges to be altered or for there to be
some discussion about the appropriate action to be taken.
Individual attorneys are not authorized to sign informations
and this must be done by the division chief.

If the case is referred to the county court division, that
division will make its own deermination as to whether to file
a misdemeanor case and normally will not even inform the
circuit court attorney of its decision.

C. Bail and Other Preliminary Matters

Once a defendant has been booked into the jail he 1is
eligible for release on bail. Bail is initially set by schedule
and then is revised when the defendant appears for his first
appearance in county court. Release on own recognizance may
also be granted in county court. As the jail is overcrowded and
has been under a federal court order limiting the population, a
prosecutor sometimes finds it necessary to find a defendant who
can be released in order to hold a defendant that he wants in
custody.

As previously discussed, defendants are normally brought
before the county court for bail setting within 24 hours of
their arrest.

D. Depositions

In civil cases both parties are normally given substantial
opportunities to find out the evidence available to the other
side early in the case and in advance of trial. This is done
through a variety of discovery devices, including depositions
and viewing the evidence of the other party. Because the defen-
dant's privilege against self-incrimination prevents this kind
of discovery of the defendant's defense, discovery rights have
been much slower to develop in criminal cases.

The United States Supreme Court has held that due process
considerations require the prosecution to disclose exculpatory
evidence to the defendant, but some states require the dis-
closure of little else, and most states do not allow use of the

standard civil discovery mechanisms in criminal cases.
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Florida along with Vermont and Missouri are notable excep-
tions to this general state of affairs. In Florida the
prosecution is required to give the defense a list of witnesses
in the case, and the defense is entitled to take the deposi-
tions of these and other witnesses in advance of trial. In
order to exercise this right, however, the defense must also
grant the prosecution the right to take depositions of defense
witnesses other than the defendant himself.

Generally in Jacksonville the deferse exercises its right
to take depositions. Most witnesses are subpoenaed to the
public defender's office where the deposition is taken with a
court reporter present. The prosecutor 1is entitled to be
present and generally is. The defendant may be present, but
this is not required and the defendant often is not present.

One deposition observed involved a young black defendant
who had thrown a rock into a store window, grabbed some shoes
and run. There were witnesses and the defendant was nabbed by
the police about a block away with the shoes still in hand. The
public defender, a young black attorney who had been in the
office for several months, had apparently subpoenaed the store
owner, the arresting officer, an evidence technician, and a
witness.

The first deposition taken was that of the store owner and
this was followed by +that of the evidence technician. The
deposition of the evidence technician was typical. The public
defender did all the questioning. He began with standard
questions about the officer‘s name, 1length of service and
experience and then asked about the incident. The officer

indicated that he had taken photographs of the broken window,:

but that he had not taken fingerprints from the rock because
the rock was not printable. The prosecutor, a woman who had
been in the office for a year and a half and who was relatively
new to the felony division, asked no dquestions amnd the whole
deposition took about 10 minutes. The evidence technician's
story didn't add much to the case but the questioning didn't
show any holes in it either.

After this deposition everyone waited for the arresting
officer and the witness but neither ever came in. The public
defender asked for a certificate indicating that the arresting
officer and the witness had not appeared. Issuing such a
certificate would have meant that the prosecution could not use
the arresting officer or witness at trial without having first
ensured that the defense had an opportunity to take their
depositions. The prosecutor objected to this, however, pointing
out that the arresting officer was on vacation and saying that
she wanted to see if the witness had been served with the
subpoena., Later she indicated that the witness had not been
served and that the defense was not entitled to a certificate.
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She also indicated that it was not unusual for witnesses not to
show up for depcsitions or for them not to be served as in this
case.

The public defender admitted that he did not have much of
a defense in the case but that the defendant was not really a
bad guy. The prosecutor said she wanted to see the juvenile
record first before discussing any deal.

In another case a private defense attorney took deposi-
tions in the prosecutor's office. The witness was a truck
driver who had been robbed. The robber had been standing on a
street corner. When the witness stopped for a red light, the
robber came over to the truck, stuck a towel-covered arm into
the truck, and demanded money. The driver said he didn't have
any and handed the robber his empty wallet. The robber said,
"give me money or I'll blow your head off." The driver managed
to find three $1 bills in his pocket and said, "that's all I've
got and if you want more you'll just have to shoot.'" The robber
told him to get the hell out of there, and the driver took off
through a red 1light. The driver then circled back on the
freeway, called the police and the robber was caught.

The defense attorney quizzed the driver carefully about
the robbery and the identification. He pressed particularly
hard on the identification and tried to get the driver to say
that all blacks looked alike. The driver stood his ground,
however, saying that he thought blacks had features that were
as distinctive as whites, and that he had no doubts as to the
identification of the defendant. The defense attorney then
asked him to describe the defendant's distinctive features. The
driver started to do this but had <rouble. The prosecutor
interjected that the witness had only to say what he clearly
knew. If the witness couldn't say clearly, he said, the witness
should say that he couldn't say.

The public defender's office generally tries to take depo-
sitions on all state witnesses, no matter how insignificant the
testimony. Partly this is done because it is thought to be good
practice and partly from fear that appellate courts will view
the failure to do so as ineffective assistance of counsel.

The public defender's office will go out of town for depo-
sitions if necessary. In one case observed the public defender
requested permission to take depositions in Pittsburgh and New
Orleans. The case involved a defendant who had been arrestced
for raping six women, two of whom had since moved from Jackson-
ville. In this case the public defender had already agreed to
have his client plead guilty, but only after all six women had
given depositions. The prosecutor called the woman in Pennsyl-
vania and explained that she would not be asked to participate
in a trial but that he needed her deposition "to get the guy
put away for a long time so he can't attack anyorie else.”™ He

71



|
1

said that the depcsition would be taken at a local courthouse
with the public defender and a local court stenographer present
and gave her a rough idea of when this would happen. He
apologized fcr stirring up all the emotional trauma again and
said he would spend some time with her before the deposition so
that she could get to know him first. The victim agreed to the
deposition.

Tne state's attorney does not routinely depose all defense
witriesses. Depositions are taken when the state's attorney
thinks that a defense witness is lying and could be induced to
change his story or when the defense witness has failed to
corroborate a defendant's alibi and the state's attorney wants
the testimony on the record so that the witness cannot later
beef up his testimony to support the alibi.

In one case observed the state's attorney deposed three
defense witnesses in his oifice with the public defender
present. The three were the wife, sister-in-law and brother-
in-law of the defendant who was accused of stealing copper
tubing from a construction site about 6 p.m. one day. The
defendant was attempting to use the witnesses to establish an
alibi, and the state's attorney wanted a transcribed version of
their testimony so that they could not change their stories
later. All three testified in separate depositions that the
defendant had come home at 8 p.m. on the night in question.
After the three depositions had been taken, the public defender
turned to the state's attorney and said, "Gosh, I'm tired of
losing cases to you!"

The depositions, whether defense or state requested, are
recorded by a court stenographer and are taken under oath. But
the transcriptions are rarely typed up. The witnesses have a
right to read the finally typed transcript if they wish, but
they generally waive that right and transcriptions are often
not made. If the witness chooses to read the transcript, it is
only for the purpose of verifying that it is an accurate record
of what was said. The witness may not later alter the testimony
or the transcript except for inaccuracies. The deposition
transcripts are ncormally nct admissible at trial except for
impeaching the testimony of a witness who changes his story.

Both the police and the state's attorneys grumble a 1lot
about the time and expense involved in the deposition process,
but an informal survey of a dozen or so prosecutors indicated
that most preferred depositions to other widely used processes
such as the preliminary hearing. One. prosecutor who had
experience in both Florida arid Texas found the Florida proce-
dure to be much fairer for all sides than the very restricted
discovery allowed in TexXas.

There were some indications that the amount of discovery
used was affected to some degree by cost considerations. Prose-
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cutors generally believed that the public defender cut down on
discovery whenn the budget for court reporters became tight.

While the opportunity to take depositions gives - the
defense many more opportunities for discovery than are avail-
able in most jurisdictions, Florida prosecutors do not believe
they are required to allow the defense access to the police
reports and routinely resist discovery of these Dbasic
documents.

E. Pretrial Conferences

After depositions are completed--normally within several
weeks after filing, the next stage for a felony case in
Jacksonville is the pretrial conference. This is a very
informal procedure which takes place in the judge's chambers.
Normally a case is scheduled for a first pretrial conference
three weeks after filing.

In one division observed the conferences began each
morning at 8 a.m. and normally ran until 9 or 9:30. The judge
sat behind his desk in a large impressive room with the sgix
regular attorneys seated sideways to the judge on both sides of
a long table in front of the desk. Everyone drank coffee and
talked about the news of the day. As the morning wore on, the
small talk turned more and more to business. During the
discussion other attorneys and probation officers would enter
and leave the room and confer with the judge or the regulars as
the occasion demanded.

The basic idea of the conference is to give the attorneys
a chance to bargain for a plea. The judge's role is to see that
the cases are discussed, to schedule the trial or any hearings
that are needed, and to give some indication of what pleas he
would accept and what sentences he might give. The judges
observed were fairly specific in their comments but did not do
a lot of arm twisting to reach agreements.

Discussion normally begins when one of the attorneys des-
cribes a case. Often the defense will begin with a brief
synopsis of the offense and any mitigating circumstances and
then suggest a sentence. The state's attorney will then
generally restate the facts, emphasizing points not mentioned

by the defense attorney: "He was not only driving the car, but
he shared in the $100 taken, so it seems to me he was as much
involved as the other two were." He then makes his own

suggestion for a sentence. At that point the judge may ask
questions or make a sentence suggestion of his own. Occasion-
ally the defense attorney will press the judge a bit. In one
case the defense attorney kept trying to get a short jail
sentence, while the state's attorney wanted a full year. The
judge finally said, "six months." The defense attorney
countered with a hopeful "four months?" The judge replied
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firmly, "six months, take it or leave it." The defense attorney
said, "I'll talk to my client." And then the next case was
presented for discussion.

The discussions generally covered details of the offense,
the defendant's prior record, work and family background, and
occasionally how the system ought to respond to certain types
of offenses. Some judges also placed strong emphasis on
restitution. Some of the restitution amounts were fairly
substantial. In one case two young men got drunk and caused
more than $21,000 in damages to a fishing boat. Insurance
covered the damages in excess of $5,000, and the judge
indicated that he would expect the young men to pay this amount
or more despite their lack of prior record.

Another restitution case involved a prostitution-related
robbery. An engineer, who lived near the beach, also kept an
in-town apartment. On one of his forays he was robbed of $120
by a prostitute and her pimp, the defendants in the robbery
case. After some discussion of the facts, the judge said that
he did not have any particular sympathy for the victim but that
he felt the prostitute and the pimp chould repay the $120. It
was then agreed that the pimp would plead and be sentenced that
morning, but that the prostitute would have sentencing con-
tinued for a week or two so she could raise the $560, and then
be sentenced with immediate payment of restitution required, in
addition to a jail sentence equal to the time already served.
As the judge customarily required restitution to be paid at the
time of sentencing, the discussion then turned to how <the
prostitute would raise the $60 which was her share. The judge
said she ought to be able to earn it in an evening. The state's
attorney said '"not in that neighborhood--the going rate 1is
about $10 per." The judge then agreed that she would need a
week or two.

Judges frequently expressed concern abcut spending tax
money. In one instance the state's attorney requested a second
psychiatric examination after the first psychiatrist (usually
consicdzied a ctate's witness rather than a defense witness)
diagnosed a man who had severely beaten his grandmother as
psychotic. The judge tended to agree with the state's attorney
that the man was "bad" and not insane, and reluctantly agreed
to a second opinion. Orders for restitution generally include
court costs and the courts keep careful control over uausual
defense costs. Appeals to economy were not always successful,
however.. In a robkery case in which the defendant and another
suspect committed three robberies in one evening the public
defender sought to have the case dismissed, arguing that the
taxpayers ought to be spared the expense of housing and feeding
him since Arizona was apparently anxious to do so in another
case. The state's attorney said he was willing to ferd the
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defendant for a few years and the judge agreed. The judge also
was quite genial about allowing Arizona to '"borrow" the
defendant for trial on their charges as well.

Often when a case first comes up for discussion in the
pretrial conference, the attorneys are not ready to go very far
with it and ask that it be '"passed." The judge normally then
reschedules the case for a second conference several weeks
later. The judge will also generally go along with a second
rescheduling without too muchk comment. Beyond that, however, he
is likely to pressure the attorneys to either settle or try the
case. The prosecutor is also generally interested in an early
disposition. Florida has a very strict speedy trial rule which
requires that the case be tried within 90 days of arrest or
dismissed with prejudice. As office policy strictly frowns on
dismissals for failure to comply with this rule, prosecutors
normally are anxious to move the cases.

Once a plea has been negotiated in conference, it is often
taken in court on the same day.

F. Trials

There are relatively few trials in Jacksonville becausc
the plea rate is unusually high. The trials which do occur,
however, are taken seriously. Most trials, other than major
homicide trials, take one day or less.

Normally juries are picked on Monday for all +trials
scheduled during the week. A group of jurors enters the box and
is questioned by the prosecution and the defense. The attorneys
then hold a bench conference with the court and the judge
announces who has been excused. This method is thought to be
fairer than other methods because the remaining jurors do not
know who was responsible for eliminating particular
individuals.

Florida uses a six-person jury with one alternate, and
cases are normally tried by one prosecutor and one defense
attorney.

G. Sentencing

Not surprisingly sentences in negotiated plea cases follow
the 1lines of the agreements reached. In some instances, the
judge will indicate at the pretrial conference that he wants to
see the probation report before making any final commitments,
and in these cases sentencing will normally be delayed to allow
time for preparation of the report. In other cases the sentence
is often imposed on the same day the plea is taken in court.

One sentencing option which does not exist in many states
is that of "adjudication withheld."” In this option the
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defendant pleads guilty and the judge accepts the plea but then
"withholds adjudication" so that the defendant is technically
not considered to have been convicted.

As in most other jurisdictions, defendants who are con-
victed after a trial are generally sentenced more severely than
similar defendants who plead guilty.
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Chapter Nine
PROSECUTION IN SAN DIEGO
In San Diego there are also six principal stages of pro-
cessing for felony cases: (1) charging, (2) bail setting and
preliminary matters, (3) preliminary hearings, (4) pretrial
conferences, (5) trial, and (6) sentencing.

A, Organization of the District Attorney's Office

The San Diego District Attorney's Office exercises great
care to charge only the most serious and winnable cases and
careful attention to ensure that the cases charged result in a
high rate of convictions and the maximum appropriate sentences.

The office is organized horizontally so that the attorneys
who handle the case at each stage of processing are specialists
in that particular stage of processing. The intake section is
responsible for receiving cases from the police and deciding
whether they should be filed or not. A municipal court section
is responsible for preliminary motions and the preliminary
hearing, and a trial section is responsible for trying cases
and for most plea negotiations.

A career criminal prosecution unit is responsible for
handling serious robbery offenders and other specialized units
such as the consumer fraud unit handle other such matters.

The intake section is staffed with senior attorneys who
have had considerable felony trial experience, the idea being
that they are best able to judge the ultimate triability of the
case. The trial section is also staffed with very senior
attorneys. More junior attorneys enter the lineup in the mis-
demeanor section. This section is regarded as important, but
not as critical as the other two sections.

B. Charging

In San Diego the charging decision is made by the intake
section., This consists of a chief, an assistant chief and two
senior deputy district attorneys.

Once an arrest is made and the detective assigned is ready
to seek charges, he brings the arrest report, the crime report.
the defendant's local rap sheet, a state statistical form and
any other available papers to the intake section. There he
completes an intake form and brings the whole package to one of
the two intake deputies, both of whom sit in a single crowded
office.
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Generally he hands the papers to the deputy and describes
the facts briefly while the deputy reads the papers. The deputy
usually questiows the detective closely, going over each
element of +the crime and paying particular attention to
problems relating to search and seizure or other matters which
might affect the prosecution's ability to have evidence admit-
ted in court.

A typical case involved an 1l8-year-old charged with
robbery and burglary who had been arrested along with three
juveniles; the group had been roaming around a neighborhood at
2:30 in the morning, trying to open the doors of houses. At one
house they succeeded in getting the door open, went inside, hit
the owner with a broom handle and took some money. The group
then split up and ran away. One of the youths was stopped while
running, and this led to the arrest of the whole group. The
police then took the group back to the house they had entered,
and the occupants positively identified them as the culprits.
The police also took them to other houses which the group had
tried to enter, but were not able to secure additional
clear-cut identifications.

The charging deputy reviewed the facts in great detail,
indicating that he was concerned about the validity of the
initial stop of the youth who was running. He thought that if
this was all right, then everything else was all right too. Was
the youth stopped simply because he was running? Or did the
officer have a description of the people who had broken into
the house and stop the youth because he met the description?
Was running at 2:30 a.m. in this neighborhood a sufficient
basis for the stop?

Because he regarded the case as very serious the deputy
went ahead with the charge despite his concerns. He asked the
detective to find out what description the arresting officer
was working with, however, and to do a follow-up report on the
case. California procedure requires that defendants held in
custody be charged and brought to court within 48 hours of
their arrest and that the charging decision be made before
defendants are brought to court. This means that the charging
decision must be made much more quickly than in Florida, and
this difference is readily apparent in the work of the intake
section. Everything moves at a faster pace and is much more
geared to immediate decisions. Suspects can of course be
released and later rearrested or in some instances may be given
a release on own recognizance in order to give additional time
for the charging decision to be made. These are obviously not
preferred procedures, however, for defendants charged with
serious crimes.
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Once he has reviewed the facts with the detective the
deputy will either make an on-the-spot decision as to whether
to file the case or not or inform the detective what additional
information is needed for filing.

If the decision is to file, the deputy will sketch out
standard paragraphs from a form book that should go into the
complaint and get the package ready to go. If the decision is
not to file, the deputy will explain his reasons to the
detective and fill out a short form summarizing these reasons.
In either event the deputy then will run the case by either the
section chief or the assistant chief, as office policy requires
their approval for each filing and refusal to file. Generally
the discussion between the deputy and the detective takes 15 to
30 minutes and the review by section chief or assistant chief
an additional five to 10 minutes.

The office 1is extremely busy on Monday, Tuesday and
Friday, and 1less so during the middle of the week. Often
detectives pile up on busy days waiting to see the charging
deputies. If this becomes too bad, the chief or assistant chief
will pitch in and handle some of the cases. When this happens,
the decision is normally reviewed by one of the other deputies
in order to get a second opinion on the case.

The standards for filing are strict. The office rejects
about 30 percent of the cases submitted and has done so for
about 10 years. Prior to that time most cases were filed but
many of these wultimately had to be dismissed. The office
follows the Uniform Crime Charging Standards developed by the
California District Attorneys Association, but, as these stan-
dards are somewhat general, has its own - overlay and
interpretation.

Generally the charging deputy insists that solid evidence
on every element of the case be in hand when he decides to
charge. If a necessary item of information is missing, the
deputy will invariably ask the detective to get the item before
he makes his decision--even if he knows the detective and it is
almost certain that the evidence can be obtained.

In one robbery case the detective verbally described the
circumstances of the offense in very different terms than those
presented in the written reports. After considerable dis-
cussion, the charging deputy and the detective concluded that
the rookie officer who had written the report had gotten
everything backwards. The deputy said he didn't feel he could
charge on the basis of the information given and asked that the
suspects be interviewed and a new report written reflecting the
actual events. "All I have now," he said, "is what is in front
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of me, which is opposite to what you [the detective] said.'" The
detective was not eager to do more on this case, however,
asking what the point was, since the victims were street people
and not all that 1likely to follow through. The deputy's
response was that the decision was up to the detective. The
deputy said he could not file on the basis of what had been
presented to him and that he had indicated to the detective
what would be needed to go forward. Whether the detective tried
to get that information or not was up to the detective.

Often 1in the cases reviewed the detective was not the
arresting officer and had done relatively little investigation
on the case himself. It is not infrequent therefore that the
charging deputy wants information that the detective does not
have. In one case observed a detective brought 1in a case
involving a robbery of a liquor store. The robber had worn a
ski mask but his car had been seen as he was leaving the store.
A suspect in a car matching the description was apprehended
within 10 minutes and brought back to the store for identi-
fication. The charging deputy noticed that one officer's report
indicated that this had resulted in a positive identification,
while another officer's report said that it had not. The
detective said that he had not noticed that and asked to take
the case back for further checking. The deputy indicated he
would probably be willing to charge on the theory that the
defendant had been arrested in a car like that used in the
robbery shortly after the crime but that it would be helpful to
have more details.

The next day the detective came back with the case. He
indicated that the identification had been positive, that the
defendant had been wearing a distinctive shirt at the time of
the robbery and at the time of the apprehension and that the
police had the shirt in evidence. The case was obviously much
tighter with this information, and the charging deputy readily
issued the charge.

C. Bail and Other Preliminary Matters

Bail in felony cases in California is set initially by a
schedule which bases the amount of bail on the arrest charge.
The schedule is established annually by a collective determin-
ation of the judges within the county. If the arresting officer
believes that the schedule amount is too low, he may contact a
judge and ask that it be raised. Similarly, the defendant may
contact a judge and ask that the amount be lowered or that he
be released on his own recognizance. It is rare for either

party to ask for a change, however, and normally the scheduled
amount stands.

As previously mentioned, a defendant who has been arrested
and who is still in custody must be brought before a judge
within 48 hours of his arrest. At this time he is informed of
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the charges against him, has counsel appointed for him if he
does not already have or cannct afford counsel, and in theory
receives an individual bail determination that is not based on
the schedule. As a practical matter, the scheduled bail amount
is normally continued at the first appearance in court,
although it may be reviewed at a later time. The defendant may
also enter a plea at this first appearance, if he is ready to
do so. Generally he is not and this is put off to a second
appearance. Normally this takes place within a day or two.

The district attorney is present at these proceedings to
answer questions, assure that the proper proceedings take
place, and make comments on such matters as bail. In career
criminal cases a member of the career criminal unit normally
appears. The office is particularly active in trying to keep
the bail amount high in career criminal cases.

After a plea has been taken and pretrial release matters
set, generally little happens in the case until the time of the
preliminary hearing. In most cases there is no additional
investigation of the facts at this stage, although subpoenas
normally will be served ordering victims and witnesses to
appear at the preliminary hearing. Occasionally, in preparing
the case for the preliminary hearing the municipal court deputy
will discover that a victim or witness has become unavailable
or that some other hole has developed in the case. In this
event the district attorney's office will normally ask the
court to dismiss the case "in the interest of justice", and the
court will do so. This kind of dismissal does not prevent the
district attorney's office from filing the case again if it
chooses to do so, and the court normally grants the dismissal
as a matter of course.

D. Preliminary Hearings

In California, as in many other states, a defendant is
generally not forced to undergo the rigors of a trial on felony
charges unless there has been a prior judicial determination
that sufficient probable cause exists to warrant a trial.

The purpose of the preliminary hearing is to ensure that
the prosecution has a prima facie case, not to judge the
validity of the prosecution's evidence. Consequently, if the
prosecution introduces evidence indicating that a witness can
identify the defendant as the burglar, for example, the
magistrate must find probable cause--even if he does not
believe the witness.

From the defense point of view the most important current

function of the preliminary hearing is to provide an oppor-
tunity to see what the prosecution's case looks like. Because
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charging standards are strict, there is sufficient probable
cause in almost every felony case charged for the judge to bind
the defendant over to the felony court. The preliminary hearing
in effect becomes a vehicle for discovery.

In San Diego the preliminary hearing is normally held
within several weeks of the arrest and the first appearance in
court. The district attorney normally presents enough evidence
on each point in the case to establish probable cause, but
withholds other evidence he may have available. If he has two
or three identification witnesses, for example, he will nor-
mally present only one. Partly this is a question of economy.
The prosecutor only needs one witness and that is what he
presents. Partly, however, the prosecutor is also denying the
defense the opportunity to see other parts of his case. This
approach to preliminary hearings is called presenting a '"bare
bones" case.

The defense 1is allowed to cross-examine the withesses
presented and to put on evidence of its own if it so chooses.
Generally the defense exercises its right to cross-examine but
does not put on evidence. Frequently the defense strategy is to
test the prosecution's case at the preliminary hearing and then
negotiate a plea based on its new assessment of the case.

One hearing observed concerned a 3 a.m. robbery of a
convenience grocery. The defendant, a 22-year-old white male,
had come into the store with two black females, robbed the
store and left. The store operator then followed the robber out
to his car and wrote down the license number. The police caught
a suspect within a few hours and the store operator identified
the suspect as the robber. At the hearing the prosecutor put
the store operator on the stand, and he identified the
defendant as the person who had robbed him. Defense counsel
asked many questions, trying to shake the identification but
without success. The judge did not interrupt the questioning
but became obviously impatient when it began to be repetitive
and tiresome. After being arrested, the defendant had confessed
to the police that he robbed the store. As the prosecutor did
not present this evidence at the preliminary hearing, defense
counsel sought to test its strength by calling the detective as
a defense witness. While this was within the defense's pre-
rogative, the judge was clearly annoyed and let defense counsel
know that he regarded this as a waste of time. Defense counsel
persisted but got very 1little information. As soon as the
defense finished, the judge quickly announced that he found
probable cause to hold the defendant for trial. The proceeding
took about half an hour, an average length for preliminary
hearings in San Diego.

Occasionally the prosecution will present a great deal of
evidence at a preliminary hearing. In one preliminary hearing

82




observed a defendant being prosecuted by the career criminal
section of the prosecutor's office had been charged with 17
separate robberies.

Normally a defendant who has committed many crimes will be
charged with only a few of the more serious and provable
offenses, as conviction on multiple charges often does not
result in any appreciable increase in the sentence. The San
Diego career criminal unit, however, has a policy of charging
every offense on the theory that this makes a conviction on the
maximum charges more likely. In this case the prosecution
called a victim from each of the 17 crimes to testify. The
first three had previously been asked to identify the suspect
and proved to be very solid witnesses, despite unusually care-
ful and skillful cross-examination by defense counsel. Later
witnesses had not previously been asked to identify the defen-
dant, and a number were not able to identify the suspect. For
these witnesses the preliminary hearing was almost like a
lineup. Some of the witnesses who failed to identify the
defendant were very careful and honest, while others appeared
simply to be saying they could not identify the suspect in
order to avoid further court appearance.

Most preliminary hearings end with the judge finding that
there 1is probable cause to bind the defendant over to the
superior court for trial. Occasionally, however, the judge will
find that the prosecution has not presented enough evidence.
This occurs in maybe 10 percent of the cases. In one prelim-
inary hearing observed the defendant was charged with being
under the influence of heroin. The prosecutor put the arresting
officer on the stand, and he described the defendant's drooping
eyelids and constricted iris. The judge interrupted and asked
whether a blood sample had been taken. The prosecutor said that
none had been, as the technicians had been unable to find a
useable vein at the time of the arrest. The prosecutor then
sought to introduce pictures of the defendant's arm showing
fresh track marks at the time of the arrest. After much
discussion, the judge dismissed the case, indicating that there
was not enough evidence to establish probable cause.

While California law provides defense counsel a number of
procedural opportunities to exclude unlawful confessions or
other illegally obtained evidence, normally counsel will
attempt to suppress such evidence at the time of the pre-
liminary hearing.

E. Filing the Information

In California once a defendant has been held to answer in
a preliminary hearing, the next step is the preparation and
filing of information by the district attorney. Although this
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is a more formal pleading than the complaint used to initiate
the case, the filing is normally a routine matter rather than
another occasion to consider the merits of the case.

The information is filed in the superior court and serves
to transfer the case from the municipal court. After the infor-
mation is filed, the defendant is arraigned in the superior
court. At this time he appears in court; is again informed of
the charges against him, again asked to enter a plea and has a
new determination made as to pretrial release status. Generally

this is all very routine and everything largely remains the
same as it was in the municipal court.

More interesting than the formal, and fairly routine steps
that must be taken to begin the case in the superior court are
the case conferences held inside the district attorney's office
at the conclusion of the preliminary hearing. These conferences
take place each Wednesday afternoon in the office library and

cover the cases handled in preliminary hearings during the
prior week.

Known in the office as the '"turkeyshoot," these confer-
ences highlight and analyze problems in the case and provide
guidance to the trial deputy. As most cases reaching this stage
are guite solid as far as proof of some guilt is concerned, the
discussion is primarily about what would constitute an appro-
priate sentence or plea bargain. Often the discussion amounts
to establishing the minimum acceptable time for the case. The
discussion is fast-paced, generally covering 30-40 cases in an
hour to an hour and a half. The discussion begins by flashing a
short summary written by the preliminary hearing deputy on a
screen. The summary includes a brief statement of the facts, a
one or two line evaluation, a synopsis of the defendant's prior

record, and a one or two line recommendation as to how to
handle the case.

The conference is attended by division chiefs and some
trial attorneys. Generally six to eight attorneys are present;
all are free to participate but the older hands dominate. The
discussion is cryptic and often very brief. For a serious
offender the comment may often simply be '"as charged, no
deals." For less serious offenders the comment may be '"NOLT",
an office term meaning "not oppose local time'" or more
precisely that the office would not oppose the imposition of a
jail instead of a prison sentence. The overall impression given

is that of tough, hard prosecutors with a clear sense of case
values.

In one conference observed there were a number of derisive
comments about several cases thought to be too minor to warrant
felony prosecution. The comments suggested that they should
have been dealt out at the municipal court level.
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In the cases in which there is some problem of convic-
tability-~-generally because a witness is not +too strong or
there is a lingering search and seizure problem--the group will
generally suggest discounting the sentence rather than dropping
the case.

The discussion often focuses on legal points involved in
the cases. Some of these involve charging or sentencing issues,
while others involve evidentiary matters. All are discussed
with a high degree of sophistication and craft. Comments are
also frequently made about particular attorneys and judges. The
level of knowledge about these is also generally high and some
clearly have much Dbetter reputations than others. Recommen-
dations from the conferences are recorded and passed on to the
trial attorney.

F. Trials

The San Diego District Attorney's 0Office takes felony
trials very seriously. Such cases are assigned to highly ex-
perienced trial attorneys, who are expected and who do win a
high percentage of the cases tried. Losses are regarded as a
matter of concern and records are kept as to the specific
reasons for each lack of success.

While the percentage of cases going to trial is somewhat
greater than that in Jacksonville, the number of trials is
still wvery small. Trials are before a 1l2-person jury and
normally involve one prosecutor and one defense attorney. Voir
dire is conducted by both the attorneys and the judge.

G.  Sentencing

California employs a determinate sentencing statute, which
in theory fixes the time to be served in state prison for a
particular offense within narrow limits--4, 5, or 6 years for
robbery, for example. In practice, however, the system is more
flexible than it first appears. A system of enhancements for
prior use of an armed weapon, dgreat bodily injury in the
offense and other such matters greatly increases the potential
time for many offenses and provides major bargaining chips for
the prosecutor. In addition for most offenses the judge has the
authority to grant probation or probation and a jail term up to
one year without requiring the defendant to serve any time in
state prison.

Because the prosecutor controls the charges, he controls
much of what happens at sentencing. A prosecutor's agreement to
"NOLT," to not oppose local time, for example, makes it much
more 1likely that the court will impose a probation and jail
sentence as opposed to state prison.
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The probation role in sentencing also appears to be
stronger in California than in Florida. It is customary to
defer sentencing until a probation report has been completed,
while this is not always true in Florida. The probation report
is also likely to be more complete than that in Florida.

H. Legai Defense Services

At the time of the study there was no public defender in
San Diego. Legal defense services for indigents were provided
through a system of court appointments. About a third of such
appointments were made to Public Defenders, Inc., a nonprofit
corporation organized some years earlier through a grant from
the Ford FfFoundation. Other appointments were made to a number
of other firms and individuals.

As a group, defense counsel in San Diego were more ex-
perienced than those in Jacksonville. They also generally took
a more aggressive stance in defense of their clients, filing
more motions and arguing more legal points.
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Chapter Ten

THE ATTRITION PICTURE IN TWO CITIES

As chapter 3 demonstrates there is no simple way of

) counting attrition in criminal cases. The conviction totals
that appear in agency statistics and studies is in fact a
composite, which can be assembled in different ways. As
previously noted, the most common is to use the case as the
unit of analysis. In this method all the charges assembled at
i one time are lumped together and treated as a conviction

disposition if any one charge results in a conviction.

Because the '"case method" obscures the disposition of the
major crime involved, this study employs an alternate method of
counting. Based on the principal charge this alternate method
records a conviction only if the particular robbery, burglary
or felony assault under scrutiny results in a conviction, Under
this method if the robbery results in a conviction for robbery
or some lesser included offense, such as theft, a conviction is
recorded. However, i1f the robbery is dropped but the defendant
convicted on a wholly separate drug charge, no conviction is
recorded,

The differences in the two methods of counting are shown
in Table 1l0-1. In each instance the case method produces a
higher percentage of convictions. For Jacksonville the differ-
ences are not great. For San Diego, however, the differences
are substantial for robbery and burglary.

The most striking difference between the jurisdictions
under any method of measurement is the high percentage of
police releases 1in the San Diego robbery cases. Nearly 40

Table 10-1

Conviction Rates by Principal Charge and Case
(In percent of persons arrested)

Jacksonville San Diego
Principal Principal
Charge Case Charge Case
Robbery 50 54 34 44
Burglary 70 73 53 58
Felony assault 50* 50 46 49

*Estimate only based on available data.

Notes: (1) Data in this and later tables for burglary are limited to burg-
laries of buildings and do not include auto burglaries and other
nontraditional kinds of burglaries except where otherwise indicated.
(2) convictions for Jacksonville in this and later takles include
adjudications withheld and pretrial intervention cases. See Table 10-2.
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percent of all the San Diego robbery arrestees under the
principal charge method of counting have the charges dropped by
the police department without presentation to the district
attorney, as shown in Table 10-2. (This percentage is nearly as
great as for the case method.) Other major differences are the
use of pretrial intervention and adjudication withheld as
dispositions in Jacksonville but not in San Diego.

There is also an apparent difference in the amount of
screening by the district attorney, but this difference is
somewhat artificial due to the large number of police releases
in San Diego. If these are excluded, the screening rate for

robbery is 30 percent for Jacksonville and 23 percent for San
Diego.

The major similarities between the two jurisdictions are a

high percentage of guilty pleas and a relatively small number
of trials.

Table 10-2

Dispositions of the Principal Charge
{(In percent of persons arrested)

Robbery Burglary Felony Assault

Jackson- Jackson- Jackson-

ville San Diego 'ville San Diego wville San Diego
Police release - 39 - 13 - 26
DA reject 31 15 22 17 38 13
Dismissal 19 12 8 16 8 11
Not held to answer - 1 - 1 - -
Acquittal 1 - .5 .5 5 2
Other non-
convictions .5 .5 .5 .5 3 3
Pretrial inter-
vention .5 - 7 - 2 -
Adjudication
withheld 10 - 17 - 16 -
Guilty plea 37 28 44 50 32 43
Convicted at trial 2 6 2 3 - 3
Total 100 100 100 100 100 100
Number of cases (200) (200) (200) (219) (196) (181)
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For many purposes it is useful to divide dispositions into
two categories: attrition dispositions and conviction dispo-
sitions. There is a major problem in making this division for
= these two jurisdictions, however, because of the adjudication
withheld and pretrial intervention dispositions in Jackson-
ville. Legally these cases are not convictions, but as a
factual matter they are also not non-convictions.

E The adjudication withheld category is perhaps the easier
issue to resolve. This disposition results when the defendant
has pled guilty, but the court believes that the defendant
should be given a chance to make good in the community without
the burden of a criminal record. The adjudication of guilty is
8 consequently withheld and is not entered on the defendant's
e record if he successfully completes a crime-~free period of
time. As the predicate for this disposition is always a guilty
plea and as the disposition is generally 1like some form of
probation, this category is functionally similar to a convic-
tion and is so treated in this study whenever cases are divided
into convictions and non-convictions.

Pretrial intervention is a more difficult disposition to
categorize because it does not require the entry of a guilty
plea. Defendants who qualify have their cases dismissed if they
successfully complete a crime-free pericd of time. Functionally
in Jacksonville, this category appears to be used as a very
light sentence for offenders with good records and crimes that
ﬁ are not too serious.

Including both these categories raises the conviction rate
in Jacksonville for robbery by 11l percent and that for burglary
by 24 percent, as shown in Table 10-3. Most of this difference
is accounted for by the adjudication withheld cases.

Table 10-3

Conviction Combinations--~Principal Chargc
(In percent of persons arrested)

Robbery Burglary Feleny Assault

Jackson~ Jackson- Jackson-

ville San Diego ville San Diego wville San Diego
Convictions 39 34 46 53 32 46
Convictions plus
adjudication
withheld 49 34 63 53 48 46
Convictions plus
adjudication with=~
held ‘and pretrial
intervention 50 34 70 53 50 46
Number (200) (200) (200) (219) (196) (181)
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A. Charged Cases Only

While arrest is clearly the most useful single starting
place for computing attrition, other starting places are often
used and may be more meaningful for particular purposes.
Prosecutorial performance 1is often judged, for example, by
analyzing dispositions in cases in which charges are actually
filed. Calculated in this way, the conviction rates for robber-
ies, burglaries and felony assaults in Jacksonville and San
Diego are very similar, as shown in Table 10-4. These convic-
tion rates are much higher than those based on arrests (Table
10-1), and can be very misleading as to overall system
performance. If screening 1is tightened sufficiently, for
exXample, the conviction rate for charged cases can be pushed to
nearly 100 percent.

B. Non-Convictions Due to Pleas or Convictions in Other Cases

A charge of robbery, burglary or felony assault may be the
only charge against a defendant or may be one of several
charges or even several cases. In instances where there is more
than one charge or more than one case the possibility exists
that a plea bargain may be developed in which some charges or
cases are dismissed in return for a plea of guilty on other
charges or cases.

This kind of dismissal is obviously different from dis-
missals on the merits or dismissals which reflect a decision
not to prosecute. For the purpose of analyzing either attrition
rates or the factors which account for attrition these dis-
missals should be handled in some different way. They cannot be
treated as convictions because they are not and because in many
jurisdictions they are generally the weaker charge or case. For
some purposes they should probably be dropped from the counts.
In this study they are retained so that their characteristics
may be examined.

The number of these cases in Jacksonville and San Diego
robberies, burglaries, and felony assaults is relatively small,

Table 10-4

Percent Convictions--Charged Cases Only

Jacksonville San Diego
Robbery 71 71
Burglary 89 75
Felony assault 80 76
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as indicated in Appendix Tables C-10-1, C-10-2 and C-10-3.
(Appendix C 1is contained in the appendix volume, which is
available on loan through the National Criminal Justice
Reference Service.) They amount to around four percent of the
robberies in both jurisdictions but over eight percent of the
burglaries in San Diego.

In addition to the cases in which a principal charge of
robbery, burglary, or felony assault is dismissed due to a plea
to another charge or case, there are some robberies, burg-
laries, and felony assaults which end in guilty pleas due to
plea bargains in which some case or charge not in the sample is
dismissed. These cases amount to five percent of the robberies
in San Diego and three percent in Jacksonville. The percentage
is even smaller in the burglary cases.

If the sample cases in which the dismissal is due to a
plea to some other charge or case are dropped from the counts,
the conviction rate increases slightly, as indicated in Table
10-5.

C. Charges Placed

In most instances in both jurisdictions the charge placed
at arrest was robbery, burglary or felony assault. In some
instances, however, the charge placed was some lesser degree of
the crime involved. In all instances, as discussed in chapter
3, these arrests show up in the Uniform Crime Reports as
robbery, burglary or felony assault.

In addition to the charge for the principal robbery,
burglary or felony assault, the police on occasion chose to add
other charges arising out of the same event. In the San Diego
robberies, for example, an additional robbery charge was

Table 10-5

Effect on Conviction Rates of Dismissals
Due to Other Charges or Cases

Considering Robbery Burglary
all cases Jacksonville San Diego Jacksonville San Diego
Percent convicted 50 34 70 53

Percent convicted excluding
dismissals of principal
charge due to pleas or
actions relating to other

charges or cases 51 35 71 58
Number of sample cases

affected by dismissals 5 10 5 18
Number of cases (200) (200) (200) (219)
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sometimes added where there was more than one robbery victim.
This is legally permissible as there is technically a separate
robbery for each robbery victim. Similarly, when there was an
attack that was not part of the robbery, separate assault
charges were sometimes added. The San Diego police placed many
more of these charges for robberies than did the Jacksonville
police (32 to 13), as shown 1in Table 10-6. The additional
charges placed in San Diego were also for different crimes--

robbery  or assault as opposed to abduction, burglary or
weapons.

The prosecutor 1in both jurisdictions added additional
charges in about a sixth of the cases and made other changes in
another sixth, as shown in Table 10-7. They also added
enhancements to the basic charges in many cases. This was done
over twice as frequently in San Diego as in Jacksonville.

Logically these additional charges and enhancements should
increase the likelihood of conviction in much the same way that
additional charges for other events increase the likelihood of
convictions in the case method of counting. There is a slight

tendency for this to happen in the San Diego robberies but none
in the Jacksonville robberies.
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! Table 10-6
' Type of Robbery Charge at Arrest
(In percent of persons arrested)
I Jacksonville San Diego
Percent Percent
l Type of Robbexry Charge Number Convicted Number Convicted
Robbery 183 52 186 33
Attempted robbery 8 - 8 25
! Conspiracy to rcb 2 - 4 (75)
Attempt and conspiracy - - 2 -
I Accessory after fact 5 20 - -
Attempted conspiracy to rob 1 (100) - -
i" Accessory before fact 1 (100) - -
Total 200 50 200 34
i Multiple Charge Combinations
Used*
i Robbery, attempted robbery
or conspiracy to rob 187 49 168 30
' Multiple robberies {(more
than one victim) - - 10 80
- Robbery and assault - - 14 36
I Robbery, abduction and
auto theft 3 (67) - -
Robbery and burglary 3 (67) - -
Robbery and weapons 6 50 - -
Robbexry and other 1 - 8 50
Total 200 50 200 34

*This table includes only those charges directly associated with the
sample robbery.. It does not include charges arising out of the arrest
for the robbery (e.g., resisting arrest, possession of marijuana) or
charges made for other crimes which the defendant is believed to have

committed.
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Table 10-7 '
Prosecutor Action on Arrest Charges--Robbery i
(In number of cases)
Jacksonville San Diego l
Files the same charge as at arrest a2 58
Adds charges 23 16 I
Additional robbery charges 10 3
Assault, burglary or theft 5 9 l
Weapons 2 1 :
Cther 6 3
Makes change in robbery level 5 10 I
Accessory/attempt/conspiracy ;
to robbery 2 1 ’l
Robbery to accessory/attempt 3 4
Multiple to single robbery - 5
Changes robbery to other crime 11 2 i
Theft, burglary 4 2
Assault 3 - ~
Other 4 -
Drops some sample event arrest
charges 6 2 I
Assault - 2
Auto theft 3 - :
Burglary 2 -~
Weapon 1 - i
Other changes 1 5 l
Not prosecuted 62% 107
Total cases 200 200 I
Enhancements -
Weapons 38 48 I
Other - -8
Total 38 56 I
Percent of prosecvtion charges .
with enhancement 28% 60% l

*Includes one defendant placed on pretrial intervention.
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Chapter Eleven

INDIVIDUAL CASE CHARACTERISTICS I:
THE OFFENSE

Many, perhaps most, of the explanations available as to
why some defendants are convicted and others are not relate to
individual case characteristics. Undoubtedly the most common
idea is that strong cases become convictions and weak ones do
not. Seriousness of the crime, badness of the defendant, and
status of the defendant and the victim are also widely thought
to affect the disposition of cases, and thus are '"reasons" for
attrition. Generally the hypotheses available concerning indi-
vidual cases group into two categories--those which emphasize
the legal aspects of the case recognized by the formal system
and thocse which emphasize the extralegal aspects of the
situation such as the defendant's age, race or sex.

Most prosecutors and police officers-~-and many others as
well--believe that evidence is +the principal thing which
decides criminal cases. Those who hold this view tend to
believe that many guilty defendants get off free because of
system defects or lack of evidence. For them the primary
problem is how to get more and better evidence, particularly
insofar &s the guilty who now go free are concerned.

Other groups and individuals believe that the system has a
consistent bias against minority group or lower class defen-
dants or that the system as a whole nperates capriciously and
unfairly. Fer these persons a central concern is how to make
the system operate more evenhandedly. Often this concern
emerges in the form of a plea for controlling discretion.

Central to the concern of both groups is the question as
to what influences the way cases are decided. The next several
chapters examine the part of this question involving the
conviction decision. Obviously this is only part of the larger
concern which includes other such important decisions as sen-
tencing. These other decisions may or may not be determined by
the same considerations as those which influence the conviction
decision.

Assessing the validity of these competing hypotheses is
important both to evaluating the quality of justice which the
criminal justice system provides and to a fuller understanding
of how the system works. More knowledge about the role that
individual case characteristics play in dispositions is also
important to efficiency and effectiveness goals. Specifying the
factors which determine outcomes can assist officials in making
better decisions with the information and evidence available,
as well as helping to identify the information and evidence
necessary to achieve desired goals.

95



Prior studies have already made considerable progress in
explaining the role which wvarious factors play in determining
the conviction decision. These studies suggest that the most
important individual case characteristics are evidentiary--
those related to strength of evidence and the availability of
the victim and witness. These reasons account for virtually all
the non-procedural attrition in the Brosi cross-city comparison
and are important factors in a number of other studies, as
indicated in chapters 19 and 20.

While it seems clear that evidence is by far the strongest
determinant to show up in the studies to date, these studies
have been successful in explaining only a very small part of
the variance in outcomes. In the PROMIS study of burglary and
robbery, for example, the factors studied were able to explain
only about 10 percent of the variance. Other studies are able
to explain higher percentages of the variance at particular
decision points such as the preliminary hearing or trial but

none has achieved a very full explanation of the whole
attrition process.

This chapter explores the effects of offense character-
istics on the conviction decision. Later chapters explore the
effects of defendant and victim characteristics, case proces-
sing factors and evidentiary factors. After these discussions
of individual case characteristics as single factors, the
various characteristics are analyzed jointly in chapters 18 and
19. Because factors which appear to have strong effects when
looked at in isolation may 1look weaker or quite different when
analyzed with other factors, the multifactor analyses have
greater scientific validity. While the single factor analyses
must be interpreted with caution, they nonetheless provide
useful insights and help to explain the multifactor results.
They also provide a great deal of descriptive information that
has not previously been available.

A. Offense Subtypes

Just as different offenses often have different conviction

rates many offense subtypes also have different conviction
rates.

Robbery Subtypes. One common method for classifying
robberies focuses on whether the attack target is a commercial
establishment, an individual, a residence, or some part of the
transportation system such as cabs or buses. An alternative
method is to classify robberies in terms of the type of force
used--armed, strongarm or pursesnatch.

When classified in either of these ways, there are major
differences in conviction rates for the different types of

robbery in Jacksonville but none in San Diego, as shown in
Table 11-1.
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Table 11-1

Type of Robbery
(In percent of persons arrested)

Jacksonville San Diego

Percent Percent

Number Convicted Number Convicted
Commercial 93 69 52 37
Personal 91 30 123 33
Residential 10 60 8 50
Transportation 2 (50) 6 67
Unclear or other 4 (25) 11 -
Armed 141 60 132 36
Strongarm 49 25 51 29
Pursesnatch 6 33 6 67
Unclear or other _ 4 (25) 11 i
Overall 200 50 200 34

A third method of classifying robbery is that developed by
McClintock and Gibson in their 1961 classic study of Robbery
in London.  Significant differences among robbery subtypes again
appear in Jacksonville, but are absent in both San Diego and
London, as shown in Table 11-2. Conviction rates for the
American cities are substantially lower than those for London
in 1950 and 1957. A more detailed analysis using the McClintock

.and Gibson classifications is shown in Appendix Table C-11-1.

Burglary Subtypes. Burglary is more difficult to classify
than robbery because both law and practice differ considerably
from jurisdiction to jurisdiction. Classically burglary was the
breaking and entering the dwelling place of another in the
nighttime, as discussed in chapter 4. In Jacksonville burglary
involves all kinds of house and building break-ins plus thefts
from locked cars. In San Diego burglary involves these three
categories plus two others: (1) shoplifting when there was an
intent to steal at the time of entry into the store, and (2)
miscellaneous thefts inside buildings when there was an intent
to steal upon entry into the building. An example of this
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Table 11-2

Convictions by Robbery Type
(In percent of persons arrested)

Jacksonville San Diego London-1950% London~1957%*

Robbery of persons
in charge of money
or goods in employ-
ment 68 39 91 80

Robbery in open
following sudden
attack 30 33 75 79

Robbery on private
premises 55 56 89 81

Robbery after brief
preliminary

association . 29 35 71 61

Robbery after longer

association 43 - 67 73
Total 50 34 79 74
Number (200) (200) (2686) (387)

*Source: F. McClintock and E. Gibson, Robbery in London 43 (1961). Includes
some juvenile offenders.

latter category would be an attempt to steal luggage from a bus
station storage area. Auto burglaries, shoplifting, and miscel-
laneous theft, while used as arrest charges, are almost never
charged by the San Diego prosecutor as burglary.

The differences in conviction rates among these categories
vary in Jacksonville from 65 to 81 percent and in San Diego
from 27 to 80 percent, as shown in Table 11-3,

This kind of variation makes cross-jurisdictional
comparisons virtually meaningless--unless the same subtypes are
being used in the jurisdictions involved. If the comparisons
were limited to house and building break-ins and the shop-
lifting cases, for example, the San Diego conviction rate would
be 11 percent higher. If the shoplifting cases were omitted,
the San Diego rate would be eight percent lower. The San Diego
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Table 11-3

Conviction Rates for Burglary Subtypes
(In percent of persons arrested)

Jacksonville San Diego

Percent Percent

Numbex Convicted Number Convicted
House break-ins 209 65 139 50
Building break-ins 136 79 80 58
Auto burglaries 52 81 88 27
Shoplifting - - 69 80
Miscellaneous theft - - 8 50
Unclear - - 12 -
Total 397 72 396 50

rate thus varies from 43 to 62 percent depending upon which
categories are included and which are excluded.

In addition to the differences in conviction rates among
subtypes within each jurisdiction, there are also major differ-
ences between the jurisdictions. The conviction rates are
generally higher for all subtypes in Jacksonville, but the
difference for auto burglary is extraordinary. The Jacksonville
auto burglary conviction rate is 81 percent as compared to only
27 percent in San Diego.

Because house and building break-ins are considered
burglaries in all jurisdictions and are generally considered to
be the more serious forms of burglary the more detailed
analyses of burglary in this study are based on these cate-
gories alone.

Felony Assault Subtypes. Assault is a c¢rime against the
person involving the use or the threat of force. Felony assault
is an aggravated form of assault, usually involving the use of
dangerous weapons, serious injury to the victim or some par-
ticularly susceptible target such as police officers. The
offense varies considerably from state to state and has

patterns that are similar in many ways to homicide. Among other

things, a high percentage of victims have close relationships
with the offender and many cases involve some degree of victim
precipitation of or participation in the violence.
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As with robbery and burglary there is a considerable
difference in conviction rates for the different subtypes of
assault, as indicated in Table 1l1-4. In Jacksonville the rates
vary from 35 percent convictions for assaults involving family
members to 88 percent for attacks arising out of brief business

relationships. In San Diego there is a similar range of
difference. The conviction rate for attacks involving a
personal acquaintance is 35 percent. The rate for attacks
involving a brief business relationship, however, is 86
percent.

Because there 1is considerable literature available con-
cerning assaults involving persons who know each other further
analysis in this study will focus primarily on stranger-to--
stranger assaults. A comparison o? stranger-to-stranger
assaults based on the classifications used in McClintock's
study of assaults in London is shown in Appendix Table C-11-2.

B. Other Offense Characteristics--Robbery

Armed robberies resulted in convictions more than twice as
often as strongarm robberies in Jacksonville, and a little more
frequently in San Diego, as already discussed. In both juris-
dictions there was a higher rate of conviction where knives or
long guns were used than where the weapon was a handgun, as
shown in Appendix Table C-11-3.

It might be thought that the greater the amount of force
or the more aggressive the use of the weapon, the greater the
likelihood of conviction. No such pattern emerges, however. For
robberies the conviction rate is higher where the suspect locks
up or forces the victim to the floor than where the victim is
clubbed or hit or kicked or beat with fists, as shown 1in
Appendix Table C-11l-4. The results are similar even if analyzed
more broadly in terms of the force applied by any suspect in
the case as opposed to that applied by the suspect in the
study, as indicated in Appendix Table C-11-5.

There is no consistent relationship between the amount of
money taken and the conviction rate for robberies. In Jackson-
ville the conviction rate is lowest for the robberies involving
no dollar loss and has a slight tendency to become higher as
the dollar amounts increase. In San Diego, however, the picture
is virtually random, as shown in Appendix Table C-11-6.

Another important offense. characteristic is the number of
victims and offenders. Logically convicticns would seem more
likely with a larger number of offenders because there are more
things that can go wrong, and as Appendix Table C-11-7
indicates the conviction rates are higher for cases with two

100

-



|'

P

Table 11-4

Conviction Rates by Subtypes--Felony Assault

(In percent of persons arrested)

Jacksonville
Percent
Attacks involving: Number Convicted
Relationships
Family members and
close relationships 112 38
Previous personal
acquaintances 27 63
On—-going business
relationships 4 (25)
Strangers
Brief business
relationships 8 100
Brief drug
relationship 4 -
Stranger-to-stranger 17 53
Other
Attacks on police officer 21 86
Attacks while fleeing a
robbery or burglary (other
than on police officer) 3 (67)
Overall 196 50
101

San Diego
Percent
Numbexr Convicted
63 37
34 35
5 40
7 86
l -
29 48
29 76
13 38
181 46



offenders than for cases. with only one. The conviction rates
are sharply lower, however, for robberies with four or more
offenders. As might be expected, the conviction rates increase
as the number of victims increases.

The role of the offender is an important factor in
explaining convicticns in robbery cases. As indicated in Table
11-5, defendants who are thought to have played a major part in
the c¢rime are much more 1likely to be convicted than those
thought to have played a minor part.

C. Other Offense Characteristics--Burglary

If house and building break-ins are considered alone, the
likelihood of conviction is slightly higher in burglaries of
commercial buildings than of residences, as shown in Table
11-6. There 4is virtually no difference, however, between day
and night burglaries, and no consistent differences as to
whether the entry was either forcible or completed. When the
time of the burglary is not known, however, the likelihood of
conviction is considerably lower.

More detailed analysis of the kinds of premises involved
in burglaries indicates that conviction rates are highest for
persons arrested for bar, restaurant and retail store burg-
laries and lowest for persons arrested for apartment burglar-
ies, as shown in Appendix Table C-11-8.

Table 11-5

Active Participant--Robbery
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted
Defendant only participant 53 57 42 48
Major participant 83 6l 79 49
Minor participant 15 20 14 21
Loockout, getaway driver 13 69 10 50
Other 14 36 - -
No information, role
unclear 22 5 55 -
Total 200 50 200 34
102
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§ Table 11-6

! Type of Burglary

: E (In percent of persons arrested)

Jacksonville San Diego

3 Percent Percent

E Number Convicted Number Convicted

; Residential 104 63 139 50

§ 5 Commercial 926 77 80 58

1

: Night 120 71 132 54

i

i

: @ Day 61 72 63 62

Unknown 19 53 24 25
Forcible entry 133 73 144 57
Attempted forcible entry 15 80 20 35

‘ i Unlawful entry 44 64 40 53

1 Other 3 (33) 6 50

l Unclear 5 20 8 25
‘ g Overall 200 70 219 53
5" 103



Most arrests for burglary in both jurisdictions involved
entries for the purpose of theft, as shown in Table 11-7. Where
the purpose of entry was to assault someone, the conviction
rate generally was lower, usually because the victim was known
to the defendant and was less likely to follow through with the
prosecution. Suspects who advanced non-theft reasons for enter-
ing the premises were considerably more successful in escaping
conviction in Jacksonville than in San Diego, as shown 1in
Appendix Table C-11-9,

While different dollar losses result in considerably
different conviction rates, there is no consistent relation-
ship, as shown in Appendix Table C-11-10. The conviction rate
where property was recovered, however, was much higher than
where there was none, as shown in Appendix Table C-11-11. The
highest conviction rates of all were where the getaway was not
complete. In these situations the property was often found on
the person of the defendant or stacked up ready to be taken.

It might be surmised that convictions would be more likely
where a building is occupied at the time of the burglary and
even more 1likely when there is some kind of confrontation.

Table 11-7

Purpose of Entry-~-Burglary
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent

Number Convicted Number Convicted
Theft 166 71 195 55
Assault 6 33 2 {50)
Other felony 1 (100) 6 33
Attempt only, purpose
unclear 8 50 1 (100)
Unclear but probably not
theft 5 100 2 50
Non-felony intended 2 (100) - -
Possible theft 9 78 13 23
No crime intended 3 {33) - -
Total 200 70 219 53

104

|
1
'




2 NN SN W B WP WA W BN

These situations are not frequent but do occur in more
instances than might be expected. Buildings were occupied in
nearly a fifth of the burglaries and there. was some kind of
confrontation in over 10 percent, as shown in Appendix Table
C-11-12. Neither factor, however, made convictions more likely.
In fact both made conviction less likely, probably because some
involved close victim-offender relationships.

The fact that an alarm was activated at the time of the
crime made a conviction much more likely in both cities, as
indicated in Table 11-8. This is probably because activitation
of an alarm makes possession of stolen property more likely.

As was the case with robberies, defendants who were the
major participants or the sole participants in the crime were
much more 1likely to be convicted than those who were minor
participants, as indicated in Table 11-9.

Also as was the case with robberies, conviction was more
likely when there were two defendants than when there was only
one. The existence of a large number of defendants, however,
tended to reduce the conviction rate, as shown in Appendix
Table C-11-13, This is probably because some of the suspects
were simply around and not really part of the crime and partly
because even where actually involved some of the participants
are gquite marginal. Most burglaries are unwitnessed and it is
therefore not generally known whether the burglars are armed or
not. In those few instances where burglars are known to be
armed, it does not appear to make conviction any more likely.

D. Other Characteristics--Felony Assault

Because there is particular concern about violence per-
petrated by strangers and there has been considerable study of
violence involving family members and acquaintances, this study

Table 11-8

Alarm Activated--Burglary
{(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted
Yes 34 85 37 70
No 166 66 181 50
Unclear - - 1 -
Total 200 70 219 53 -
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Table 11-9

Active Participant--Burglary
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted
Defendant only participant 85 68 95 53
Major participant 88 77 93 67
Minor participant 12 42 7 43
Lookout, getaway driver 1 (100) - -
Other - - 1 -
No information 11 64 20 5
No burglary _3 - _3 -
Total 200 70 219 53

focused particularly on stranger-to-stranger felony assaults.
Initially it appeared that there would be a large number of
such cases, but as the files were examined more closely what
first appeared as random violence often turned out to be due to
some prior relationship.

Most stranger-to-stranger felony assault cases involved a
single offender attacking a single victim on the street, on the
sidewalk or din a bar. Generally the offender initiated the
attackK without  provocation from the wvictim, carried some kind
of weapon, and used either it or some other kind. of force
against the victim. About a quarter of the victims were
hospitalized as a result of the attack and over two-thirds were
injured in some way. (See Appendix Tables C-11-14 through
C-11-19).

The highest conviction rates resulted from attacks on
store or bar employees, as shown in Table 11-10. Injury to the
victim was the only other characteristic with any systematic
relationship to convictions, but the relationship went in
different directions in the two cities. It was associated with
more convictions in Jacksonville and fewer in San Diego.
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Felony Assault--Stranger-to~Stranger

Table 11-10

Type of Dispute

(In percent of persons arrested)

Employee/customer
dispute

Bar room fight

Other fight

Traffic dispute

Other street encounter
Other

Total

Jacksonville San Diego
Percent Percent
Numbex Convicted Number Conviciled
7 100 6 83
6 33 3 -
- - 4 (75)
4 (75) 9 56
5 40 8 38
_7 _43 _7 _57
29 59 37 54
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Chapter Twelve

INDIVIDUAL CASE CHARACTERISTICS II:
DEFENDANT AND VICTIM

In addition to a unique set of offense characteristics
each case also involves one or more unique suspects and one or
more unique victims. This chapter explores the relationship
between defendant and victim characteristics and the conviction
rate.

A. Defendant Characteristics--Robbery

The conviction rate for male offenders is considerably
higher than that for female offenders, as indicated in Table
12-1. This 1is probably attributable to the fact that many of
the female arrestees are minor participants or only 1loosely
connected with the crime.

There is no strong relationship between the age of the
defendant and the likelihood of conviction, but the highest
rates of conviction in both jurisdictions are for the 18-20
year-old group. In both jurisdictions whites are somewhat more
likely to be convicted than blacks. There are virtually no
Hispanic defendants in Jacksonville, but in San Diego they have
a considerably higher likelihood of conviction than any other
racial or ethnic group.

It might be expected that a prior record would increase
the likelihood of conviction. This is not the case, however, as
defendants with no prior adult record had the highest rate of
conviction in both jurisdictions. Those with a prior prison
record had the next highest rate. A "minor" prior record is
defined as at least one arrest but no convictions, while a
"moderate" prior record involves ‘at least one conviction but no
jail or prison time.

Defendants with a prior robbery conviction were more
likely to be convicted than those who did not have a prior
robbery conviction, as shown in Table 12-2. Defendants who had
a prior arrest for robbery but no conviction, however, were
less 1likely to be convicted than those who had never been so
arrested.

Defendants who were in ‘'some criminal ‘'status such as
probation or parole at the time of arrest were more likely to
be convicted in San Diego than those who were not. This was
also true in Jacksonville but to a 1lesser degree. In both
jurisdictions defendants who were on parole were more likely to
be convicted and those on probation less.
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Sex
Male
Female

Age
18-20 vyears
21-24

25-29

30-39

40~59

60 and older
Race
White
Black
Hispanic
Other

Prior Adult Record

Table 12-~1

Defendant Characteristics--Robbery

None

Minor
Moderate
Prior jail
Prior prison
No information

Overall

(In percent of persons arrested)

Jacksonville San Diego
Percent Percent

Number Convicted Number Convicted
163 52 183 34
17 24 17 29
71 56 44 46
51 43 67 34
37 54 49 22
24 38 26 39
15 47 11 27
2 (50) 3 -
93 56 75 39
107 44 100 21
- - 23 70
- - 2 {50)
57 60 41 44
18 33 16 13
44 41 31 36
32 41 59 29
48 56 44 39
_1 (100) _ _22
200 50 200 34
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‘; § Table 12-2
Prior Robbery Record and Criminal Status-~Robbery
: E (In percent of persons arrested)
Jacksonville San Diego
l Percent Percent
Prior Robbery Numbex Convicted Number Convicted
“ g Yes, arrest only 18 44 44 23
Yes, conviction 28 57 23 52
: E Apparently not 148 47 125 35
: No information _6 _67 _ 8 _13
“ i Total 200 50 200 34
! Criminal Status at Arrest
.. None 111 48 94 30
:I Wanted on other charge 2 (=) 3 -
' Charges pending 29 55 13 39
‘ On probation 23 39 56 34
' On parole 22 59 12 42
Combinations 12 58 13 54
Other (includes
pretrial intervention) 1 (100) 9 _33
Total 200 50 200 34
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B. Victim Characteristics--Robbery

The majority of the robbery cases involved victims who
were strangers to the defendants, as shown in Table 12-3. This
was true for 72 percent of the San Diego and 64 percent of the
Jacksonville cases. In Jacksonville, as in the Vera Institute
study of New York City, the conviction rate is much higher for
stranger-to-stranger robberies than for those involving some
kind of relationship. This was not true for San Diego, however.
The difference is not that the conviction rate in San Diego is
particularly high for robberies involving some kind of -prior
relationship but that it is relatively low for stranger-to-
stranger robberies. Suspects charged with robberies arising out
of hitchhiking or prostitution relationships were particularly
likely to escape conviction in both jurisdictions.

Table 12-3

Relationship to Victim--~Robbery
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent

Number Convicted Number Convicted
Spouse, family member,
ex-spouse, boy-girlfriend 1 (100) 1 (-)
Acquaintances, friends 19 53 - -
Lives, works nearby 2 - - -
Business relationship - - 4 (50)
Hitchhiking 17 29 6 33
Prostitution 9 22 6 17
Drug dealing - - 3 (33)
Brief relationships 9 a4 14 43
Stranger 133 56 149 37
Unclear 6 17 8 -
Other (includes
no robbery) _ 4 _22) 9 -
Total 200 50 200 34
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C. Defendant Characteristics--Burglary

The relationship between defendant characteristics and
convictions in the burglary cases is somewhat different from
that in the robbery cases. As 1in the robbery cases female
defendants are convicted less frequently, and there 1is no
strong relationship between age and likelihood of conviction,
as shown in Table 12-4. Unlike the robbery cases, however,
blacks have a higher conviction rate than whites in
Jacksonville, and in both jurisdictions the relationship
between prior record and convictions is quite different from
that in the robbery cases. Defendants with no prior adult
record--the group with +the highest conviction rate for
robberies--has one of the lower conviction rates for burglary
in San Diego. On the other hand defendants with only a prior
jail record--a group which ranked 1lower in convictions for
robbery--is near the top for burglary.

The effect of a prior burglary conviction also appears to
be different from the effect of a prior robbery conviction on
the robbery cases. In San Diego defendants who had previously
been convicted for burglary had the highest conviction rate
just as their counterparts in the robbery cases, as shown in
Table 12-5. In Jacksonville, however, those with a prior
burglary conviction had a lower conviction rate than those who
had been arrested but not convicted for burglary and those who
had no prior burglary history.

Criminal status at arrest also had a different effect on
burglary convictions in Jacksonville than on robbery con-
victions. Defendants on some criminal status were less likely
to be convicted than those who were not.

D. Victim Characteristics—--Burglary

The majority of the burglary cases also involved victims
who were strangers to the defendants, as shown in Table 12-6.
In general, however, there are no sharp differences between the
conviction rate for stranger-to-stranger burglaries and that
for cases involving some kind of relationship. One category
which does involve such a difference is burglaries involving an
eXx-spouse or an exX-girl or boy friend. In Jacksonville these
cases had a conviction rate only one third of that for the
other cases.

E. Defendant Characteristics—--Felony Assault

Although the Jacksonville stranger-to-stranger felony
assault defendants were much younger &znd contained more females
than the San Diego defendants, neither age nor sex appeared to
be related to the conviction rate for stranger-to-stranger
felony assault, as shown 1in Table 12-7. There were sizeable
differences by race, but the two jurisdictions went in
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Table 12-4

Defendant Characteristics--Burglary
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent

Sex Numbexr Convicted Number Convicted
Male 182 74 205 53
Female 18 28 14 50
Age
18-20 years 93 75 69 54
21-24 42 76 66 62
25-29 37 54 45 51
30~-39 1e 68 30 37
40-59 8 38 9 44
60 and older 1 (100) - -
Race
White 113 67 85 51
Black 87 72 81 46
Hispanic - - 53 68
Prior Adult Record
None 52 75 49 51
Minor 27 67 31 58
Moderate 43 67 . 19 63
Prior jail 46 78 63 52
Prior prison 31 55 44 52
No information 1 - 13 38
Overall 200 70 219 53
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Prior Burglary Record and Criminal Status--Burglary

Table 12-5

{In percent of persons arrested)

Prior Burglary

Yes, arrest only
Yes, conviction
Apparently not
No information

Total

Criminal Status at Arrest

None

Wanted on other charge
Charges pending

On probation

On parole
Combinations

Other (includes
pretrial intervention)

Unclear

Total

115

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted
32 69 29 52
40 60 61 61
124 73 116 51
_4 (50) _13 _38
200 70 219 53
134 75 114 47
2 (50) 1 (100)
23 74 24 67
16 50 44 57
9 56 13 62
9 56 21 48
6 33 1 (100)
_1 (100) 1 (100)
200 70 219 53



Table 12-6

Relationship to Victim--Burglary
(In perxcent of persons arrested)

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted

Spouse, family member 4 (75) 3 (33)
Ex-spouse, boy-girlfriend 12 25 4 {75)
Acquaintances, friends 11 64 8 75
Employee 6 83 1 -
Lives, works nearby 9 100 18 39
Seen around neighborhood 7 71 1 -
Business relationship 1 - 2 (100)
Brief relationship - - 2 (100)
Stranger 129 75 168 54
Defendant claims to be

friend or acquaintance 1 - 3 -
Cther 10 60 6 67
Unclear _lo _40 1 -
Total 200 70 219 53
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Table 12-7

Defendant Characteristics
Felony Assault--Stranger~to-Stranger
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Sex Number Convicted Numbex Convicted
Male 21 62 35 51
Female 8 50 2 (100)
Age
18-20 years 2 - 8 75
21-24 4 (50) 14 57
25-29 7 71 7 29
30-39 8 63 1 (100)
40~59 7 57 6 50
60 and older 1 (100) - -
Unknown - - 1 -
Race
White 17 71 19 42
Black 11 46 14 71
Hispanic - - 4 (50)
Asian 1 - - -
Prior Adult Record
None 8 38 10 40
Minor 3 (67) 7 57
Moderate 9 67 4 {75)
Prior jail 5 80 8 88
Prior prison 3 (67) - -
No information 1 - _8 25
Overall 29 59 37 54
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different directions. In San Diego blacks had the highest
likelihood of conviction, but in Jacksonville it was whites. In
both jurisdictions defendants with a prior record had higher
conviction rates than those without. A prior conviction for
assault sharply increased the chances of conviction in
Jacksonville.

F. Victim Characteristics~-Felony Assault

Because cases involving some kind of victim-offender
relationship were excluded from the study, none of the victims
studied knew their assailants. Most were total strangers, but a
few had had some very brief business relationship such as
waiting on the assailant in a store. In one instance the victim
was a bouricer in a bar who was assaulted when he tried to
prevent the defendants from reentering.
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i Table 12-8
Prior Assault Record and Criminal Status
o Felony Assault-~Stranger-to-Stranger
l {(In percent of persons arrested)
Jacksonville San Diego
l Percent Percent
Prior Assault Number Convicted Number Convicted
u Yes, arrest only 4 (50) 1 (100)
Yes, conviction 5 100 1 (100)
» Apparently not 19 53 27 59
i No information 1 - 8 25
) Total 29 59 37 54
E Criminal Status at Arrest
E None 27 59 24 46
' Charges pending 1 (100) 2 {50)
I On probation - - 4 {100)
On parole 1 - 2 (100)
Unclear - - 5 40
I Total 29 59 37 54
' Table 12-9

Relationship to Victim
Felony Assault--Stranger-to-Stranger
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted
Brief business
relationship 5 100 7 86
Brief drug dealing 4 - 1 -
Strangers 17 53 25 52
Other 3 (100) 4 {25)
Total 29 59 37 54
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Chapter Thirteen

INDIVIDUAL CASE CHARACTERISTICS III:
CASE PROCESSING

The way a criminal justice system is organized impinges
upon individual cases in many different ways. Some processes
are so hasic and so routinized that virtually all defendants go
through them about the same time, and in much the same way.
Arrest, the filing of a complaint and the initial appearance in
court are examples of this kind of process. Other processes
occur much more erratically. Only a few defendants are indicted
by the grand jury and relatively few are handled through career
criminal prosecution units. This chapter discusses the impact
of some of these aspects of case processing on convictions.

A. Case Filings

Some defendants are found to have been involved in a
single crime, while others are involved in multiple offenses.
Practices vary widely among jurisdictions as to how those
involved in multiple offenses will be charged. In some juris-
dictions the additional offenses will be charged; in others
they will not. If charged, the additional offenses may be
placed as multiple counts in a single complaint, information or
indictment or as separate complaints, informations or indict-
ments. Most robbery cases in both jurisdictions involved the
filing of a single complaint, as shown in Table 13-1. In
Jacksonville, however, nearly 10 percent of the filings
involved multiple complaints. The conviction rate in these
multiple complaint cases was marginally higher than that in the
single complaint cases (75 versus 68 percent). There were no
multiple complaints filed in San Diego on sample robberies,
although there were numerous instances in which multiple
robbery counts were filed in the same overall case.

In both jurisdictions there were a number of cases which
were rejected for felony filing but later considered for filing
as misdemeanors. In San Diego these cases go from the district
attorney's office to the city attorney; in Jacksonville to
another division of the state's attorney's office.

An even higher percentage of the burglary cases involved a
single complaint, as shown in Table 13-2. Again, however, the
cases involving multiple complaints had a higher conviction

rate.

As in the robbery cases, the cases which were initially
rejected but later filed had lower conviction rates than those

which were initially filed.
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Table 13-1

Number of Complaints--~Robbexry
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent

Number of Complaints Number Convicted Number Convicted
One 132 67 121 55
Two 4 (75) - -
Three 3 (100) - -
Four 4 {50) - -
Five 1 (100) - -
None 2386 _ 72 -
'I;otal 200 50 200 34
Ever Refiled?
Yes 4 (75) 13 85
No 196 49 187 30
Diverted?
Yes 1 (100) - -
No 199 49 200 34
Ever Rejected?
Police release, never
filed NA NA 78 -
DA reject, never filed NA NA 29 -
Initially rejected, but
later filed NA NA 32 6
Filed initially NA NA 89 71
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Table 13-2

Number of Complaints--Burglary

(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Number of Complaints Number Convicted Numbexr Convicted
One 144 84 155 75
Two 4 (100) - -
Three 1 (100) - -
None 51 26 _e4 =
Total 200 70 219 53
Ever Refiled?
Yes 1 (100) 1 (100)
No 199 69 218 53
Diverted?
Yes 14 100 - -
No 186 67 219 53
Ever Rejected?
Police release, never
filed NA NA 27 -
DA reject, never filed NA NA 37 -
Initially rejected, but
later filed NA NA 10 70
Filed initially NA NA 144 76
Unclear NA NA 1 -
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All the stranger-to-stranger felony assault cases except
for one Jacksonville case involved single complaints.

B. Pretrial Detention

Information concerning pretrial detention is available
only for the Jacksonville cases. It shows that over half the
robbery defendants and about a third of the burglary defendants
were never released on either bail or OR, as shown in Table
13-3,

Neither the method of release nor whether the defendant
was ever released appears to have any consistent effect on
convictions. Defendants who were released on OR had the lowest
rate of conviction in the robbery cases but the highest in the
burglary cases. Defendants who were never released on the other
hand had the highest rate of conviction in the robbery cases
but the lowest in the burglary cases.

For both c¢rimes there were a few defendants who were
released at some time in the proceedings and then later jailed,
usually as a result of rearrests for new offenses. These
defendants were in custody at the time of final disposition and
had a somewhat higher likelihood of conviction than the other
defendants who were released.

Several robbery defendints and over 10 percent of the
burglary defendants who had been released failed to appear at
some point in the proceedings. Overall these defendants had
about the same conviction rate as the other released defen-
dants. (The burglary defendants who failed to appear had a
lower conviction rate, but the robbery defendants were all
convicted.)

For both offenses defendants who were detained for over 30
days had a higher 1likelihood of conviction, and for both the
conviction rate increased slightly as the 1length of the
detention increased. While these figures tend to suggest a
strong relationship between days detained and conviction, they
may simply reflect the fact that most attrition in Jacksonville
comes early as a result of decisions not to prosecute and that
most cases which stay in the system over 30 days ultimately
result 'in conviction. This issue is discussed further in
Appendix BB. (Appendix BB is contained in the appendix volume
available from the National Criminal Justice Reference
Service.)

C. Preliminary Hearing

Under California law felony charges may not proceed to
trial until after probable cause has been established in a
preliminary hearing or the defendant indicted by a grand jury.
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Table 13-3

Pretrial Detention--Jacksonville
(In percent of persons arrested)

Robbery Burglary
Percent Percent

Detention Summary Number Convicted Number Convicted
Never released 109 51 68 62
OR 17 35 43 77
Bail 71 49 81 70
Other 2 (50) 1 (100)
Unclear 1 (100) 7 86
Detention Status at
Disposition
In jail 118 53 73 64
Bail or OR 80 45 123 73
Other 1 - 3 (33)
Unclear 1 (100) 1 (100)
Days Detained
1-5 days 47 36 89 58
6-10 17 35 25 60
11-30 40 23 36 64
31~50 18 56 21 81
51-100 30 70 14 93
101 and up 45 78 15 .93
Unknown 3 (33) - -
Ever a Failure to Appear?
No 198 49 183 69
Yes _2 (100) A7 7
Overall 200 50 200 70
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As a practical matter wvirtually all charges go through the
preliminary hearing procedure. In Florida on the other hand
there is no requirement for a preliminary hearing or for
indictment by grand jury in the ordinary felony case.

Around 30 percent of the robbery and burglary arrests in
San Diego resulted in preliminary hearings. Of these only one
robbery and two burglaries resulted in a finding of no probable
cause, as shown 1in Table 13-4. Ultimately 86 percent of the
robberies involving a preliminary hearing and 71 percent of the
burglaries resulted in a conviction. A high percentage of those

not convicted were cases in which there was a plea to another
charge.

D. Career Criminal Handling

Both Jacksonville and San Diego have special prosecutorial
units designed to prosecute career criminals. The San Diego
unit was one of the first in the country and is generally
regarded as one of the best. It has been nationally evaluated

and served as the prototype for the state career criminal
program funded by the California legislature.

In Jacksonville during the study period there were two
special units. One was aimed at assaultive crimes (VCD) and the
other at multiple theft offenders (MOD).

Table 13-4

Preliminary Hearing--San Diego
(In percent of persons arrested)

Robbery Burglary
Percent Percent

Number Convicted Number Convicted
No, defendant not charged 107 - 64 -
No, charged as misdemeanor 2 (50) 17 65
No, defendant pled guilty
to this or another charge
before preliminary hearing 21 76 69 78
No, dismissed before
preliminary hearing 12 - 15 -
Yes 58 86 54 94
Total 200 34 219 53
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Overall the special units handled about 10 percent of the
robbery arrests and 20 percent of the robberies charged in San
Diego, and 20 percent of the robbery arrests and 30 percent of
the robberies charged in Jacksonville., In San Diego the career
criminal unit had a conviction rate 11 percent higher than that
for the robberies handled in the normal process. In Jackson-
ville the unit handling assaultive crimes had a conviction rate
higher than the average, while the unit handling property
offenses (MOD) had a conviction rate lower than the average, as
indicated in Table 13-5.

A much smaller percentage of the burglary cases were
handled in some special way. In San Diego only one case was
handled by the career criminal unit, while in Jacksonville the
career criminal units together handled about 15 percent of the
arrests and 20 percent of the cases charged. Most of these
cases were handled by the MOD unit. As with the robbery cases,
the conviction rate was lower than that for the cases handled
in normal fashion.

Table 13-5

Career Criminal Handling
(In percent of persons arrested)

Jacksonville San Diego

Percent Percent
Robbery Number Convicted Number Convicted
Major violator 29 83 16 81
Career criminal 14 57 - -
Not handled specially 98 68 77 70
Not charged _59 = 107 -
Total 200 50 200 34
Burglary
Major violator 1 (100} 1 (100)
Career criminal 30 83 - -
Not handled specially 124 90 154 75
Not charged 44 - _64 -
Total 200 70 219 53
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None of the stranger-to-stranger felony assault cases
studied were handled by special prosecutorial units.

E. Number of Court Appearances

Both on paper and in the proceedings observed the
California procedure is more complex than that used in Jackson-
ville. There is the extra step of a preliminary hearing and the
necessity of transferring many cases from the lower to the
upper court, as discussed in chapter 6. The median number of
court appearances for the burglary cases which went to court,
however, is the same, as shown in Table 13-6.

In both jurisdictions the conviction rate increases as the
number of court appearances increases. As with the number of
detention days, this is because most of the attrition in both
jurisdictions comes early in the process.

The number of court appearances and the relationship
between court appearances and conviction is generally similar
for stranger-to-stranger felony assault.

Table 13-6

Number of Court Appearances
(In percent of persons arrested)

Jacksonville San Diego San Diego
Burglary Burglaxry Robbery
Percent Percent Percent

Number Convicted Number Convicted Number Convicted

None 21 - 64 - 107 -
1 39 36 2 - - -
2 12 83 5 60 4 -
3 12 92 35 63 10 10
4 17 82 32 88 14 57
5 23 83 15 87 8 88
6-9 57 88 59 76 45 87
10-14 14 93 4 (75) 9 100
15-28 5 80 - - - -
Unknown et = 3 67 _3 (100)
Total 200 70 219 53 200 34
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Chapter Fourteen

EVIDENTIARY CHARACTERISTICS TI:
IDENTIFICATIONS

From the legal perspective a defendant may be convicted
only upon presentation by the prosecution of proof beyond a
reasonable doubt that a crime occurred and that the defendant
was the person who committed the c¢rime. The fact that the
defendant is a very bad person, or a very good person, is in
theory irrelevant. All that matters is the evidentiary proof.

Most dispositions come not as a result of trials, however,
but as a result of screening decisions, dismissals and pleas.
These decisions undoubtedly reflect a number of factors but
include as one important component judgments on the part of the
prosecution, the defense, the defendant and possibly the judge
as to what might happen if the case went to trial.

Different crimes present different kinds of prosecution
problems. In some instances the problem is primarily that of
characterizing the act rather than identifying who ought to be
the defendant. Was the act self-defense or was it murder? In
other instances the problem is that of identifying the proper
suspect. The crime was clearly murder but was it this suspect
who did the shooting?

Because robbery is generally a stranger-to-stranger crime
in which the parties are in contact for a very limited time,
the problem in robbery prosecutions {(and apprehensions) 1is
generally that of linking the suspect to the crime rather than
that of characterizing the act. A key element is the quality of
the identification evidence. Is there a victim or a witness who
can testify that this suspect is the one who committed the
robbery? Even when the defendant is initially linked to the
crime through a car license number, stolen property or in some
other manner, ultimately the identification evidence is often
crucial.

The importance of this kind of evidence 1is <clearly
indicated in the Jacksonville and San Diego robberies. It is
the most common linking factor in each city (see Table 18-1)
and its presence or absence causes a sizeable difference in the
conviction rate. This difference is particularly pronounced in
San Diego where, as shown in Table 14-1, the conviction rate
drops to 13 percent when there is no positive identification.

Burglary cases are quite different. Beéecause these crimes
are generally unwitnessed the linking evidence tends to be an
apprehension at the scene, the stolen property or a statement
by the suspect or a co-participant. Identification evidence is
of much less importance than in the robbery cases.
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Table 14-1

Effect of Identification Evidence
(In percent of persons arrested)

Jacksonville San Diego

Percent Percent
Robbery Number Convicted Number Convicted
Positive identification:
V-W saw defendant commit
crime 93 65 89 56
No positive
identification 107 (36 111 15
Overall 200 50 200 34
Burglary
Positive identification:
V-W saw defendant commit
crime 18 67 25 60
No positive
identification 182 70 194 52
Overall 200 70 219 53

Stranger-to-stranger felony assaults present a still dif-
ferent situation. Many arrests are made at the scene of the
dispute and even in other cases some kind of identification is
generally possible. Identification of the person committing the
offense is consequently less often an issue and fewer iden-
tification procedures are required.

A, Identification Evidence in Robbery Cases

The most common method of identifying suspects in robbery
cases 1in both Jacksonville and San Diego is through field
identifications within one hour of the crime, as shown in Table
14-2. The second most common method is the photo lineup. In the
"field identification within one hour" the suspect is either
caught near the scene and returned for identification by the
victim or the victim is brought to the location of the suspect.
In the photo lineup five or six photos including that of the
suspect are shown to the victim or witness out of the presence
of the suspect.
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' Table 14-2
l Identification Attempts--Robbery
‘ Jacksonville San Diego
I Number of Number of Number of Number of
Identification Positive Identification Positive
Attempts Identifications Attempts Identifications

I Field ID within
one hour 91 70 84 75

! Field ID in
1-2 hours 23 16 14 12

' Field ID in
2-3 hours 9 4 1 -
Field ID in
3-6 hours 9 4 1 -
Field ID cver

‘ 6 hours 10 5 5 4

‘ V~-W spots after

6 hours 13 8 6 5
Other one-on-one ID 14 8 2 1

l Photo lineups 66 40 74 24

. Photo book 12 5 2 -
Live lineups 10 4 42 13

I Other 23 10 18 8
Total out-of~court 280 174 249 142
Out-of-court ID 280 174 249 142
In~court ID 8 3 62 42
Total 288 177 311 184
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In San Diego there is considerable use of the live lineup
as a method of identification in robbery cases. This method is
not used very much in Jacksonville, however. Overall there were
over 10 percent more out-of-court identifications attempted in
Jacksonville than in San Diego, and over 15 percent more
out-of-court positive identifications made. This undoubtedly

explains a considerable part of the difference in conviction
rates.

For suspects arrested for robbery about 60 percent of the
identifications attempted in each c¢ity result in positive
identifications. If identifications based on a prior relation-
ship are also taken into account, however, the ratio of
reasonably certain identifications to identification attempts
is about 10 percent higher in Jacksonville than in San Diego.
These results, it should be reiterated, concern identifications
made as to suspects arrested. We have no information about
identifications attempted on suspects not arrested.

The number of field identifications attempted appears to
be about 30 percent greater in Jacksonville than in San Diego.
The differences are particularly great after the first hour. In
Jacksor ‘ille there are 51 attempts and 29 positive identifi-
cations after the first hour--nearly double the 21 attempts and
18 positive identifications in San Diego.

There 1is also a rather substantial difference in the
rasults of photo identification attempts for robbery suspects
in the two cities, as shown in Appendix Table C-14-1. 1In
Jacksonville there are 40 positive identifications out of 66

attempts; in San Diego 24 positive identifications out of 74
attempts.

There are also considerably more identifications made as a
result of prior relationships in Jacksonville than in San
Diego, as shown in Table 14-3.

While the identification process is critical to successful
prosecution, it is also often important for establishing the
innocence of suspects. In both cities victims and witnesses
were sure that a few suspects were not the robber. In most
instances these were suspects who had already been arrested and
who were released after the victim or witness indicated they
were not the robber. In some instances the identification
procedure was initiated by the defense and the prosecution was
not fully persuaded,

One issue which bears further examination is the effect of
legal considerations on the identification process. Currently
there are four major rules which would appear to have some
bearing on identifications:
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Table 14-3

Total Out-of-Court Identifications--Robbery

Jacksonville San Diego
Field Other Total Field Other Total

Positive ID made 99 75 174 al 51 142
V-W knew defendant 12 7 19 1 5 6
Tentative ID 4 4 8 - 11 11
Defendant found not

the robber 1 5 6 3 - 3
Other suspect ID'4d - 1 1 - 12 12
V-W tried but no ID 15 31 46 8 58 66
V-W refused to try - 1 1 - - -

DeZa2ndant and other

person ID'd - - - - 4 -
Other 11 14 25 2 3 5
Total 138 138 280 105 144 249

--Identifications must be accomplished in ways that are
not so suggestive that they create a risk of misidenti-
fication. Highly suggestive identifications will be
excluded from evidence.

e T TS

--Identification methods which present victims and
witnesses with a choice of more than one suspect are
regarded as less suggestive than those which present
only one suspect.

—-Identification attempts which occur after the suspect
has been charged in court and which involve the physical
presence of the suspect require the presence of the
defendant's attorney unless the suspect has waived his
right to have his attorney present.

--Viewing of photographs when the suspect. is not
physically present do not require the presence of the
suspect's attorney.

These rules have been taken by some to prohibit the use of
field identification procedures and other one-on-one identi-
fication procedures except when very close in time and location
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to the crime. The Model Guidelines for police departments
developed by the Police Foundation, for example, authorize such
identifications during the first hour after the crime and when

the suspect need be moved no more than one mile from the point
of detention or arrest.

While it seems clear now that these rules are not legally
required, the data available suggest that there are distinct
differences as to the policies followed in the two juris-
dictions. In Dboth  jurisdictions field identifications are
encouraged at the early stages of the process but in San Diego
later field identifications are discouraged for legal reasons.

Multiple Identification Attempts. In some instances the
same witness may be called upon to try to identify the suspect
on more than one occasion. This often occurs when the witness
is not able to identify anyone on the first attempt. At other
times the police or the district attorney may wish to test the
identification initially made by having it repeated or by using
another method of identification.

In the cases studied there were more multiple identi-
fication attempts in San Diego than in Jacksonville (25 to 17),
as - shown 1in Appendix Table C€-14-2. The majority of these
attempts sought positive identifications after earlier efforts
had failed. In two of the instances in Jacksonville the second
identification attempt was brought about by the defense. 1In

both instances the witness was not able to identify the
suspect.

Another way in which witnesses are asked to make addi-
tional identification attempts is through in-court identifica-
tions. There were 59 of these in San Diego as compared with
eight in Jacksonville, as shown in Appendix Table C-14-3., Most
of these in-court identifications in San Diego were at the
preliminary hearing, a procedure which is not required in
Florida except for homicide cases.

Most of the in-court identifications are simply confir-
mations of previous out-of-court identifications. In 15
instances in San Diego, however, witnesses were put on the
stand who had not previously identified the suspect. Most of
these were in cases in which there were multiple robbery
charges and other witnesses had already identified the
suspects. About three-fourths of the witnesses called upon in
this way were able to identify the suspects.

Case-Based Analysis. When. a defendant 1s arrested and
prosecuted, there may be a single identification, multiple
identifications or no identifications. The previous section
analyzes the results of each identification attempt rather than
all the identification attempts in a particular case. In this
section we analyze the influence of identifications on the case
as a whole.
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As indicated in Table 1l4-1, the conviction rate is much
higher where there 1is a positive identification than where
there dis not. In most instances where there is a positive
identification there is only one such identification. As might
be expected, the conviction rate is higher, however, where
there is a second positive identification. There are relatively
few cases with a third or fourth positive identification, but
these additional positive identifications do not appear to
matter much in any event, as shown in Table 14-4.

Although the general effects of a positive identification
appear to be much the same in the +two jurisdictions, the
conviction rate per identification appears to be lower in San
Diego.

There are several robbery situations in which a positive
identification would not appear to be essential. When police
officers observe the crime itself and make an arrest on the
spot, identifications are usually not attempted, and there
appears to be no need for such attempts. Similarly, where the
victim knows the offender identifications are sometimes not
attempted.

Logically these two relationships and several others
portrayed in Table 14-5 could be expected to have as powerful
or nearly as powerful an influence on convictions as positive
identifications. They do not do so, however, in either Jackson-
ville or San Diego. A previous relationship between the victim

Tzble 14-4

Number of Positive Identifications--Robbery
(In percent of persons arrested)

Jacksonville San Diego
Number of positive Percent Percent
identifications Number Convicted Numbexr Convicted
1 65 63 62 36
2 25 76 24 63
3 4 (50) 4 ‘ (75)
4 or more 5 (40) 5 60
None 101 _35 105 23
Total 200 50 200 34
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Table 14-5

Arrest-at~scene and Other Identification Methods-~-Robbery
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent

Number Convicted Number Convicted
Arrest at scene 18 33 19 16
Arrest near scene 13 39 19 37
Person who knew defendant
saw robbery 23 39 9 11
Person who knew defendant
saw defendant flee or near
scene of robbery 3 33) 6 33
Overall 200 50 200 34

and the offender often results in a more difficult prosecution
because of the victim's unwillingness to follow through with
the prosecution, while arrests made at the scene are often made
to prevent crime or cool the situation down rather than for
prosecution. Arrests made at the scene are discussed further in
chapter 22.

Another way of looking at identification evidence is in
terms of the number of witnesses who can testify to particular
aspects of the crime. Viewed in this way it is not surprising
that the most conclusive identification evidence is that which
identifies the suspect as having committed the robbery.

The availability of witnesses who can identify the
defendant as fleeing the robbery, being at the scene within 15
minutes of +the c¢rime or otherwise related to the crime is
helpful to the prosecution but not as helpful as didentifi-
cations placing the defendant at the commission of the crime.
Where there is no identification 1linking the suspect to the
commission of the crime, however, the other kinds of identi-
fication are very important, as shown in Table 14-6.

B. Identification Evidence in Burglary Cases

Identification evidence is much less important in burglary
cases. Overall in Jacksonville there were only one-seventh as
many out-of-court identification attempts and one-fifth as many
identifications as in the robbery cases. And in San Diego there
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Table 14-6

Number of Witnesses Who Can Place
the Defendant at Various Points--Robbery
{(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Committing robbery Number Convicted Number Convicted
1 88 52 90 43
2 29 69 25 56
3 or more 13 46 8 63
Fleeing robbery
1 2 - 7 71
2 or more 2 - 10 50
At scene within 15 minutes
1 30 53 37 46
2 17 35 11 27
3 or more 11 64 5 -
Other testimony
1 8 75 30 27
2 4 (100) 12 17
3 or more 3 {100) 6 67
None committing robbery 70 39 77 1z
Total cases 200 50 200 34
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were only one-third as many attempts and identifications as in
the robbery cases, as shown in Table 14-8. As in the robbery
cases, however, most identifications are the result of a field
identification within one hour of the crime and photo lineups.
Live lineups are hardly used at all.

C. Identification Evidence--Felony Assault

Identification evidence is important in stranger-to-
stranger felony assault cases. As it is almost always present
in the cases in which arrests are made, however, its presence
or absence does not help very much in explaining the cases in
which convictions do not result, as shown in Table 14-8.
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Table 14-7
Identification Attempts--Burglaxy

Jacksonville San Diego
Number of Number of Number of Number of
Identification Positive Tdentification Positive
Attempts Identifications Attempts Identifications

Field ID within

l one hour 21 19 47 40

Field ID in
1-2 hours 3 2 - -

Field ID in
2~3 hours - - 2 2

Field ID in
3-6 hours - - - -

Field ID over
6 hours 8 3 - -

V-W spots after

6 hours 3 1 2 2
Other one-on-one ID 1 1 3 3
Photo lineups 6 4 17 5
Photo book - - - -
Live lineups - - 2 -
Other = i 3 1
Total out-of-court 41 30 76 53
out-of-court ID 41 30 76 53
In-court ID - et _28 19
Total 41 30 104 72
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Table 14-8

Number of Witnesses Who Can Place Defendant at Various Points
Felony Assault--Stranger-to-Stranger
(In percent of persons arrested)

Jacksonville San Diego

Percent Percent
Committing assault Numbex Convicted Number Convicted
1 5 40 9 67
2 8 75 9 67
3 or more 10 75 15 47
Fleeing assault
1 - - 6 50
2 or more - - 3 (67)
At scene within 15 minutes
1 8 75 5 80
2 1 (100) 7 29
3 or more 5 20 3 (100)
Total cases 29 59 37 54
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Chapter Fifteen

EVIDENTIARY CHARACTERISTICS II:
CONFESSIONS AND ADMISSIONS

A confession by the defendant stating that he committed
the crime is powerful evidence, as indicated in Table 15-1. The
conviction rate in robkery and burglary cases involving
confessions is 40 to 180 percent greater than in the cases not
involving confessions. The effect is greatest in the San Diego
robberies and least for the Jacksonville burglaries.

An admission 1is a statement by the defendant which
indicates that he was present or did something which might be
taken to be part of the crime. An admission falls short,
however, of indicating that the defendant did all the things
necessary to be guilty of the crime. In many cases in which the
defendant makes an admission he at the same time specifically
denies committing the crime.

Admissions obviously have a much smaller effect on convic-
tions than do confessions. The conviction rate for robbery
cases in which there is an admission is nonetheless consider-
ably above that for the nonconfession cases.

The effects and the dynamics of confessions in stranger-
to-stranger felony assault cases are sufficiently different
from those 1in robbery and burglary cases that they are
discussed separately in section C.

A. Differences in Rate of Confession

At least as striking as the effect of the confessions on
the conviction rate is the difference between Jacksonville and
San Diego in the number of confessions obtained. There are
fully twice as many confessions in Jacksonville in the robbery
cases as 1in San Diego and nearly 60 percent more in the
burglary cases.

This greater number of confessions in Jacksonville appears
to be due more to the number of defendants in San Diego who
refuse to answer (nearly 20 percent as compared with only four
percent in Jacksonville) than to the difference in the number
of defendants questioned (82 percent to 78 percent), as shown
for burglary in Table 15-2. Full data is not available for
robbery but that which is indicates a higher rate of refusal in
San Diego for this offense also.

Another possible reason for the difference in results is

that questioning is handled differently in the two juris-
dictions. Both the available statistical information and  the
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Table 15-1
Confessions and Admissions
(In percent of persons arrested)
Jacksonville San Diego
Percent Percent
Robbery Number Convicted Number Convicted
Confessed 53 80 26 73
Admitted being
at scene 55 33 45 36
All cases 200 50 200 34
Nonconfession cases 149 40 174 28
Burglary
Confessed 80 84 52 73
Admitted being
at scene 21 57 17 47
All cases 200 70 219 53
Nonconfession cases 120 60 167 47
Felony Assault
(Stranger-to-stranger)
Confessed 10 50 11 64
Adrmitted being
at scene 3 (67) 9 67
All cases 29 59 37 54
Nonconfession cases 19 58 26 50
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Table 15-2

Questioning of Defendant Summary--Burglary
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent

Number Convicted Number Convicted
Refused to answer 8 50 39 54
Denied knowledge or
participation 27 56 27 48
Admits being at scene but
denies participation 15 60 14 43
Confessed 8l 84 ' 51 73
Admits possession of
stolen property but
denies burglary 1 (100) 9 33
Other 24 42 35 34
Not questioned 37 65 44 55
Unclear 7 86 - -
Total 200 70 219 53

study observations suggest a greater emphasis on questioning by
detectives in Jacksonville in the burglary cases. It is not
clear whether there is a similar difference in the robbery

cases.

In both jurisdictions an effort is made to have burglary
suspects interrogated at an early stage by the detectives. The
hours worked and the physical layout of the jail appear to make
this more difficult in San Diego, however. Similarly while
there is an emphasis in both jurisdictions on enforcement
activities by the patrol force, this emphasis is greater in San
Diego. This greater emphasis shows up in the greater proportion
of patrol arrests for burglary in San Diego--80 plus percent as
compared with around 70 percent for Jacksonville. This relative
emphasis also shows up in the fact that about half the burglary
confessions obtained in San Diego come from patrol questioning,
while only a third of the Jacksonville confessions come from
patrol questioning, as shown in Appendix Tables C-15-1 and
C-15-2.



Although the information available 1is not as clear as
would be desirable, the indications are that patrol questions
burglary suspects in about the same proportion of cases in the
two. jurisdictions but that the Jacksonville detectives question
more suspects.

In both jurisdictions the detectives obtain more burglary
confessions per interrogation than do patrol officers, as shown
in Table 15-3. The rate of confession is so much higher in
Jacksonville, however, that the Jacksonville patrol officers

obtain more confessions per interrogation than do the San Diego
detectives.

B. Confessions Which End in Non-Convictions

While confessions are obviously exXtremely powerful
evidence, there are a surprising number of cases in both
jurisdictions in which a confession does not result in convic-
tion. Overall nearly a fifth of the cases in which there was a
confession ended in a non-conviction.

One possible explanation 1is that many confessions were
excluded from use because of some illegality in the method of
obtaining them. This is an issue which has been much debated,
but which does not appear to be a serious problem in robbery
and burglary cases in Jacksonville and San Diego. Altogether
there was some kind of exclusion problem involving a confession
or admission in less than four percent of the cases, as shown
in Table 15-4 and a change in outcome in less than a third of
one percent of the cases. In the 619 arrests covered by this
table there were only six suppression motions and only three
which were granted. None of these caused a case to be lost, but
there were two cases which were rejected at charging because of
legality issues. One involved a failure to give Miranda
warnings and the confession in the other case arguably was the
fruit of an illegal street detention.

Table 15-3

Who Obtains Confessions in Burglary Cases?
(In number of persons arrested)

Jacksonville San Diego
Patrol Detectives Patrol Detectives
Interrogations conducted 86 80 105 70
Confessions obtained _34 51 27 27
Percentage confessed 40 64 26 39
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Table 15-4

Admissibility Problems--Confessions or Admissions
{In percent of persons arrested)

Jacksonville San Diego San Diego
Burglary Burglary Robbery
Percent Percent Percent

Problem Number Convicted Number Convicted Number Convicted
No Miranda
warnings 1 {100) 2 {50) 1 (100}
No Miranda waiver - - - - - -
Competence to waive - - 1 - - -
Voluntariness issue 1l - 1 (100)* 1 (100)
Poisonous fruit -~ - 3 - - -
Uncleax - - 1 - 1 -
Other 1 (100) 1 - 1 {100}
Total 3 (67) 9 22 4 (75)
Degree of Admissi-
bility Problem
Suppression motion
granted - ~ 2 - 1 (100)
Suppression motion
denied 1 - - - 2 (100)
Possible problem 1 (100) 5 40 - -
Unclear - - 1 - 1 -
Other 1 (100) 1 - - -
Total 3 (67) 9 22 4 (75)
Whether Admissi-
bility Problem
Changed Outcome
Caused rejection
at charging - - - - - -
Caused dismissal
or acquittal - - 2 - - -
Did not change
outcome 3 (67) 5 40 4 (75)
Unclear - - 2 - - -
Total 3 (67} 9 22 4 (75)
Overall 200 70 219 53 200 34

*Is also a Miranda warning problem.
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Another explanation for some non-convictions in confession
and admission cases 1s that the confession or admission is
implausible or conflicts with other things the defendant has
said. As indicated in Appendix Table C-15-3, this occurs in
some but not a great number of instances.

Still another possible explanation for confessions which
end in non-convictions 1is some inadequacy in recording confes-
sions and statements. In order to assess this issue a compar-
ison was made of the recording methods used in the two
jurisdictions. In Jacksonville the practice is to have the
confession written whenever possible. In San Diego this happens
less frequently, and the confession is generally recited in the
officer's report. Incriminating statements 'in becth juris-
dictions are generally recorded in the officer's report.

Logically it would seem that the written statement would
be a more permanent record and that the conviction rate would
be higher where this kind of record is available. This does not
appear to be true 1in the Jacksonville cases, however. The
conviction rates are quite similar for cases in which the
confession is written and signed and those in which it is not.

Other possible explanations for non-convictions in confes-
sion cases include victim-witness problems and relationships
with other charges and cases. These and other explanations
warrant more careful study.

C. Confessions in Felony Assault Cases

In stranger-to-stranger felony assault cases the presence
of a confession has a tendency to increase the likelihood of
conviction. The effect is much weaker than that in robbery and
burglary cases, however, as shown in Table 15-1.

The mechanics of obtaining confessions in stranger-to-
stranger felony assault cases also appears to be different. The
files indicated relatively few interrogations of stranger-to-
stranger felony assault defendants by detectives, and fewer
than 15 percent. of the confessions obtained in such cases were
secured by detectives, as shown in Appendix Tables C-15-4 and
C-15-5,

The rate of confession in stranger-to-stranger felony
assault cases is closer to that 1in burglaries than to that in
robberies, but unli‘ke the robbery and burglary cases there is
relatively little difference between the two jurisdictions.

Only two stranger-to-stranger felony assault cases--one in
each jurisdiction--involved issues concerning the admissibility
of a confession or statement. In neither instance did the issue
cause a change in the outcome of the case.
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Chapter Sixteen

EVIDENTIARY CHARACTERISTICS ITII:
OTHER EVIDENCE

There were a number of other important kinds of evidence,
including statements of co-participants, evidence relating to
the suspect's car, weapon and clothing, information from
informants and other physical and scientific evidence.

A, Co-Participant Statements

Many crimes do not involve co-participants and conse-
quently do not involve the possibility that the co-participant
will make a statement implicating the defendant. When a
co-participant is involved and makes a statement implicating
the defendant, however, +there 1is a substantial effect on
convictions, as indicated in Table 16-1.

In about half the burglary cases which involved co-parti-
cipants, at least one co-participant made a statement, as shown
in Appendix Table C-16-1. Because there was more than one
co-participant in some cases this figure probably indicates
that there was a statement from about a third of the burglary
co-participants. A slightly smaller percentage of the San Diego
robbery co-participants made statements.

While a few co-participants made statements indicating
that the defendant was not involved in the crime, over 90
percent of the co-participants who made statements accused the
defendant of committing or participating in the crime.

Legally there are a number of important limitations on the
use of co-participant testimony. If co-participants are tried
together, a statement by one co-participant implicating other
co-participants is admissible against the maker of the state-
ment but generally not against other co-participants. Refer-
ences to the other co-participants are therefore generally
excised from the statement before it 1is dintroduced into
evidence. If the co-participants are tried separately or if one
co-participant is not tried because he or she cooperates with
the prosecution, the prosecution can generally use the
co-participants' evidence against the defendant in court only
if the co-participant is willing to take the stand and testify
against his or her former confederate. Because the law is
generally suspicious of accomplice testimony there are also
other restrictions such as a requirement for corrobcration in

some instances.

Despite these legal limitations relatively few problems
concerning co-participant evidence appeared in the cases. Gen-
erally the files discussed neither the problem of admissibility
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Table 16-1

Co-Participant Statements
{(In percent of persons arrested)

Jacksonville San Diego
Percent Percent

Robbery Number Convicted Number Convicted
Co-participant statement
implicated defendant 56 68 35 66
Co-participant testified
against defendant 10 90 1 (100)
All cases 200 50 200 34
Burglary
Co-participant statement
implicated defendant 48 88 37 73
Co~participant testified
against defendant 2 (100) - -
All cases 200 ' 70 219 53
Felony Assault
(Stranger-to-stranger)
Co-participant statement
implicated defendant = - - -
Co-participant testified
against defendant - - > _60
All cases 29 59 37 54
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nor the willingness of the co-participant to testify. In two
San Diego burglary cases the prosecutor concluded that the
co-participant evidence was not admissible, and in one San
Diego robbetry case the co-participant. a«t first agreed to
testify and then backed out. In all three instances the case
was then dropped. Only a few co-participants were called to
testify at a deposition or preliminary hearing, as shown in

Table C-19-1.

It is hard to understand why so few problems and why so
little overt use of this evidence appear. If co-participant
evidence did not have such a strong effect on convictions, it
might be thought the evidence was being treated as unimportant.

One explanation is that most cases do not go to trial but
are settled by a plea. This is not a wholly satisfactory
explanation, however, because defense counsel recommending the
entry ~f guilty pleas are generally well aware of the limi-
tations of accomplice testimony. A better explanation is that
many accomplices are willing to testify if necessary and that
in any event these statements add to the weight of the evidence
available and convince the defendant of the inevitability of

conviction.

As the rate of confessions is much higher in Jacksonville
than in San Diego, it might be expected that <the rate of
co-participant statements would also be higher. This was the
case for robbery but not for burglary or felony assault.

B. Cars as Evidence

Because cars are frequently used in the commission of
crime they often play an evidentiary role in apprehension and
prosecution. One important use of information about cars is as
a link between the suspect and the crime. This kind of evidence
is very important in robberies, as indicated in Table 16-2, but
is less important in burglaries because burglaries are often
not witnessed. As might be expected, evidence which 1links the
suspect through the use of a license number is more powerful
than that which 1links the suspect through a description of the
car. This is particularly true in the robbery cases, as shown

in Appendix Table C-16-3.

In about two-thirds of the situations in which car
evidence provided a 1link to the suspect, the link was to the
suspect's car or to a car to which the suspect had access. In
the remaining one-third of the cases the 1link was to a
co-participant's car, as shown in Appendix Table C-16-4. As
might be expected, the impact on convictions was greater when
the link was to the defendant's car.
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Table 16-2

Evidence Concerning Cars

(In percent of persons arrested)

Robbery

Car license number
Car matched description
Tiremarks matched

Property in defendant's
car at scene

Overall

Burglary

Car license number
Car matched description

Tiremarks matched

Property in defendant's
¢ar at scene

Overall

Felony Assault
(Stranger-to-stranger)

Car license number
Car matched description

Overall

Jacksonville
Percent

Numbexr Convicted
16 88
20 50
NA NA
NA NA
200 50
10 50
8 38
3 (100)
200 70
6 50
29 59
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San Diego

Percent

Number Convicted
29 52
16 50
NA NA
NA NA
200 34
4 (25)
3 (100)
3 (33)
219 53
3 (33)
3 67
37 54



There were a good many situations in which some kind of
description of the suspect's car was obtained from a victim or
witness but no linkage was ever made, as shown in Appendix
Table C-16-5. Whether it would have been possible to link more
cars and whether that would have produced more convictions is

not known.

c. Weapons

About half the robberies for which suspects were arrested
involved weapons, as discussed in chapter 11. Weapons were
recovered as evidence in only about half these cases, however,
and were clearly linked to the original crime in only one or
two percent, as shown in Table 16-3. Even when a weapon was
clearly linked or a similar weapon was impounded,; this did not
appear to have an important effect on convictions.

In burglary cases weapon evidence may be used to enhance
the charges 1in the case, but is not particularly important in
proving the burglary, as shown in Appendix Table C-16-6.

In stranger-to-stranger felony assault cases weapons were
often clearly 1linked to crime. Their presence was often an
important element in classifying the assault as a felony, but
they were almost never the principal method of linking the

suspect to the crime.

Table 16-3

Weapons
(In percent of persons arrested)

Jacksonville San Diego

Percent Percent
Robbery Number Convicted Number Convicted
Weapon clearly linked 2 (100) 3 -
Similar weapon impounded 57 54 46 24
Overall 200 50 200 34
Felony Assault
(Stranger-to-stranger)
Weapon clearly linked 8 e3 8 38
Similar weapon impounded 10 60 16 50
Overall 29 59 37 54
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D. Property Taken

As both robbery and burglary are crimes of theft, it is
not surprising that the property taken is often used as
evidence against the suspect. As might be expected the impact
of this kind of evidence depends to a considerable extent on
the clarity of the link to the suspect or the crime, as  shown
in Table 16-4. The possession by the defendant of burglarized
property when arrested appears to be a particularly powerful
factor in bringing about convictions.

In about two-thirds of the cases in which property of some
kind is recovered, it is recovered from the defendant, rather
than from a co-suspect or a third party, as shown in Appendix
Table C-16-7. When the property is 1linkable, however, the
evidentiary effect appears to be similar.

Property identified through the use of a serial number, an
engraved identification or by the victim was associated with a
greater 1likelihood of conviction than property linked by a
description alone, as shown in Appendix Table C-16-8.

E. Burglary Tools

Burglary tools include both sophisticated implements, such
as blow torches and master key sets, and such common instru-
ments as screw drivers, pliers and crow bars. There were almost
no instances in. the study in which suspects were arrested in
possession of highly sophisticated tools. Quite a few buirglary

suspects were arrested in possession of the more ordinary kind
of burglary tools, however.

Generally such arrests were more likely to produce a con-
viction than arrests in which such tools were not impounded, as
shown in Appendix Table C-16-~9. As many of the arrests in these
cases were at or near the scene of the burglary, however, it is

unclear how much the possession of the burglary tools con-
tributed to the convictions.

F. Clothing

Another method of matching the suspect to the crime is
through the use of the defendant's clothing. This kind of
evidence was available in 10-15 percent of the robbery cases,
as shown in Table 16-5. When available, it is in a sense a
specialized kind of identification evidence and generally had
the effect of increasing the likelihood of conviction.

This kind of evidence sometimes involved distinctive

clothing and sometimes did not, as indicated in Appendix Table
C-16-10. It is relatively unimportant in burglary cases.

152



B NP IR A N M e O e - N O P ER .

(In percent of persons arrested)

Robbery

Clearly linkable property
recovered

Probably linkable property
recovered

Similar denominations

Property in D's car
at scene

Property in D's possession
when arrested near scene

Property in D's possession
when arrested later

Property previously in
D's possession

Possibly stolen property
in D's possession

Burglary

Clearly linkable property
recovered

Probably linkable property
recovered

Similar dencominations

Property in D's car
at scene

Property in D's possession
when arrested near scene

Property in D's possession
when arrested later

Property previously in
D's possession

Possibly stolen property
in D's possession

Table 16-4
Property

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted

14 50 26 58
31 68 16 56
31 52 22 55
NA NA NA NA
NA NA NA NA
NA NA NA NA
NA NA NA NA
NA NA NA NA
NA NA NA Na
NA NA NA NA
NA NA NA NA

3 (100) 3 (33)
35 80 30 86
24 67 30 57
12 75 25 56

1 {100) - -
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Table 16-5

Clothing Matched?
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent

Robbery ' Number Convicted Nunber Convicted
Clothing matched 17 71 29 45
Overall 200 50 200 34
Burglary

Clothing matched

(other than shoeprints) 4 (100) 8 38
Overall 200 70 219 53
Felony Assault

(Stranger-to~stranger)

Clothing matched - - 3 (33)
Overall 27 59 37 54
G. Fingerprints and Other Scientific Evidence

Matching fingerprints were not often obtained in robbery
or burglary cases, but were highly important evidence in the
cases in which they were obtained. They were considerably more
important in the burglary cases, as shown in Table 16-6.

There were a number of instances in which good prints were
made but matched to someone other than the defendant or the
defendant's colleagues, as shown in Appendix Table C-16-11.

Surprisingly, however, this did not always result in the
defendant's release.

It was somewhat hard to tell from the reports available,
but there were a fair number of instances in which it appeared

that fingerprint evidence might have been available but was not
sought.

Other evidence susceptible to scientific analysis, such as
paint chips and bloodstains, was collected in some other cases.
The emphasis on this kind of evidence was greater in San Diego,
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Table 16~6

Fingerprints
{In percent of persons arrested)

Jacksonville San Diegc
Percent Percent

Robbery Number Convicted Number Convicted
Fingerprints matched 2 (50) 1 -
Overall 200 50 200 34
Burglary
Fingerprints matched 4 (100) 4 (100)
Overall 200 70 219 53
Felony Assault
(Stranger-to-stranger)
Fingerprints matched - - 1 -
Overall 29 59 37 54

as shown 1in Appendix Table C-16-12. While the scientific
analysis of this kind of evidence was not always completed, its
presence increased the likelihood of conviction.

H. Other Evidence

In addition to the property taken in the crime, the
clothing worn by the defendant, burglary tools, fingerprints
and evidence relating to cars, there is a considerable poten-
tial for other physical evidence. Examples of this kind of
evidence would include shoeprints and photcographs taken of the

crime scene.'

This additional kind of physical evidence was present in
more than 20 percent of the burglary cases, but in a smaller
percentage of the robbery cases. More evidence of this kind
appears to have ©-en collected in San Diego and the effect of
the evidence appedrs to have been greater there. There is also
a greater amount of other non-physical evidence in San Diego.
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Chapter Seventeen

EVIDENTIARY CHARACTERISTICS 1IV:
VICTIM-WITNESS PROBLEMS

One problem which the prosecution faces in many cases is
the availability and willingness of crime victims and witnesses
, to assist in the prosecution. The victim's willingness and
f ability to assist is particularly crucial as it is difficult to
: get a conviction without the victim's participation. In many
H cases this is because the victim is the most important or one
of the most important witnesses. Even in cases in which the
victim's evidence is not particularly important, however, the
victim's participation is generally essential as juries and
other decision-makers tend to downgrade cases if the victim is
not interested enough to follow through.

The degree to which problems concerning victim-witness
willingness or ability to assist hamper the prosecution effort
is indicated in Table 17-1. This shows that cases with
victim-witness problems have substantially lower conviction
rates for robbery, burglary and felony assault in both cities
than cases which do not. The effect of victim-witness problems
was particularly dramatic in Jacksonville. Cases there with
victim-witness problems had a conviction rate only one-third of
that for cases with no problems.

A, Victim-Witness Problems in Robbery Cases

Victim-witness problems can be viewed from a number of
different perspectives. One is the 4impact that the problems
have on the case or charge as a whole. Another perspective is
from the point of view of the victims or witnesses involved.
Viewed from this last perspective there were nearly 50 percent
more victim-witness problems in San Diego than in Jacksonville
robbery cases. Overall there was some kind of problem with one
of every three robbery victims and witnesses in San Diego, as
shown in Table 17-2. By far the most frequent problem in each
city was that of witness credibility. Victim-witness unwilling-
ness to assist in the prosecution had a much more -damaging
effect on the prosecution of robbery cases, however. The most
striking difference between the two cities was in the third
category--victim-witness availability. There were three times
as many problems of this kind in San Diego as in Jacksonville.

The most important reasons for victim-witness unavail-
ability in robbery cases are out-of-town residence, military
duties and cannot be located, as indicated in Table 17-3. San
Diego had many more problems than Jacksonville in each of these
categories. The difference in the impact of military activities
is surprising as both Jacksonville and San Diego have important
military installations.
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Table 17-1

Victim~Witness Problems
{In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Robbery Number Convicted Numberxr Convicted
V-W problem 71 21 112 29
No problem 129 _65 _88 _40
Total robbery 200 50 200 34
Burglary
V-W problem 29 28 27 37
No problem 171 75 192 _55
Total burglary 200 70 219 53
Felony Assault
(Stranger-~to~stranger)
V-W problem 19 58 21 33
No problem _10 _60 18 72
Total assault 29 59 37 54
Table 17-2

Victim-Witness Problems--Robbery

Jacksonville San Diego
Number of Number of Number of Number of
Victims and V-W Problems Victims and V-W Problems
Witnesses Ending in Witnesses Ending in
With Problem Conviction* With Problem Conviction#*
Aveilability 23 1 78 29
Credibility 100 25 124 60
Unwillingness 33 3 27 1
Total number of problems 156 29 229 90
Total number of victims
and witnesses with
problems 95 137
Total number of victims
and witnesses 364 383

*As the base for this figure is the victim or witness rather than the sample
event or the case, the ratio of convictions to problems is not the same as the
percentage of sample events ending in conviction.
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Table 17-3

Reason for Victim-Witness Unavailability--Robbery

Jacksonville San Diego
Number of Number of Number of Number of
Victims and V~W Problems Victims and V~W Problems
Witnesses Ending in Witnesses Ending in
With Problem Conviction* With Problem Conviction#*
Military transfer - - 16 6
Military duties 3 1 12 5
V-W is out~of-town
resident 6 - 27 10
Can't be located 9 - 18 6
Other 3 - 4 2
Unclear 2 - 1 -
Total 23 1 78 29

*As the base for this figure is the victim or witness rather than the sample
event or the case, the ratio of convictions to problems is not the same as the

percentage of sample events ending in conviction.

The problem of availability tended to be a general problem
of availability in both jurisdictions rather than problems
specific to some particular phase of the proceedings. When the
availability problem did relate to a specific proceeding; its
effect was greatly reduced, particularly in San Diego, as shown
in Appendix Table C-17-1.

The response to victim-witness unavailability in the two
jurisdictions differed considerably. In Jacksonville some
effort was made to do something in almost every case, as shown
in Appendix Table C-17-2. Most frequently an investigator tried
to find the victim-witness or a letter was sent asking the
victim-witness to contact the prosecutor's office. These
efforts were rarely successful, however, and appear to have had
little impact on the conviction rate. Success in these efforts
is generally regarded as difficult in Jacksonville. As a
consequence, while super efforts will occasionally be made in
cases that are regarded as important, in many instances the
efforts undertaken are perfunctory.

In San Diego the problem is handled differently. In about
half the cases no attempt is made to do anything. In the cases
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in which something is tried, however, success is more likely.
In the 43 instances in which something was done the victim or
witness became available in 21. This includes eight cases in
which the prosecution was able to rely on a transcript from the
preliminary hearing.

A second significant wvictim-witness problem is that of
unwillingness to assist in the prosecution. Like unavailability
this is wusually a general problem, as shown in Appendix Table
C-17-3, rather than a problem of unwillingness to assist with
some particular phase of the prosecution. Usually also the
police or the prosecution learn of this unwillingness verbally
or through written communication rather than when the wvictim or
witness fails to show up for some proceeding. In Jacksonville
letters are often mailed to victims or witnésses who are
thought to be iffy. This procedure helps to document the
unwillingness to assist but does not alter the underlying

situation. In San Diego this kind of communication is almost
always verbal.

The most common response 1in both jurisdictions to
victim-witness unwillingness to assist in the prosecution is to
do nothing, as shown in Appendix Table C-17-4. In a few cases
there will be an effort to subpoena the victim or to attempt to
persuade the victim to proceed. Generally, however, prosecutors
and police officers feel that this kind of action is neither
possible nor worthwhile. In part this represents a judgment
that there 1is no reason for society to take action if the
victim does not feel wronhged enough to follow through with the
prosecution. The decision not to proceed is also a practical
judgment, however, based on a belief that this kind of victim
is likely to drop out at some later stage if not now and that a
hesitant wvictim may not be all that good a witness in any
event. If this victim is not willing to proceed, the police and

prosecution tend to feel that there are plenty of others who
are.

The attitude that nothing can be done to change victim-
witness unwillingness to participate 1is at Jleast partially
justified by the results in cases where genuine efforts to do
something are tried. The results in these cases indicate that
there are very few cases in which a wvictim having once
indicated an unwillingness to assist later decides to do so.

The wunavailability of victims and witnesses and their
unwillingness to assist in the prosecution is highly damaging

to the prosecution of robbery cases, as indicated in Appendix
Table C-17-5.

In Dboth jurisdictions a small number of victims and
witnesses indicated that they had been threatened. Generally
this led to the victim or witness being unwilling to go forward
with the prosecution, as shown in Table 17-4.
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Table 17-4

Victim Threatened?--Robbery
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted
Yes 3 33 7 14
Apparently not 194 50 189 35
Unclear 3 (33) 4 -

A  third kind of victim-witness problem is +that of
credibility. Was the victim or witness in a position or
condition to see and understand what happened? Did the victim
or witness have some reason for not telling the truth about
what happened? Is the victim or witness the kind of person who
should be believed? Was the victim or witness himself or
herself engaged in criminal activity at the time of the alleged
crime? All these factors have some bearing on whether a jury or
other decision-makers will ultimately credit the victim's or
witness' story.

In both jurisdictions there are many problems of this kind
in robbery cases, as shown in Table 17-5. In both jurisdictions
many of these problems had to do with victims or witnesses who
had been drinking or who had been seeking sex or drugs. In
general the effect of credibility problems was not as great as
that of availability or unwillingness-to-assist probklems.

Most of the problems in robbery cases concerned victims
rather than witnesses, as shown in Appendix Table C-17-6. The
evidence involved was generally very important, most frequently
an identification of the suspect. In a number of cases the
problem concerned a victim or witness who both saw the robbery
and was able to identify the suspect by name and address. In
all about a fourth of the problems in Jacksonville concerned
victims and witnesses who  knew the suspect. This was a much
less frequent occurrence in San Diego.

Ultimately there were 34 appearances in court by problem
victims and witnesses in San Diego but only seven in Jackson-
ville, as shown in Appendix Table C-17-7. It should be
remembered, however, that the number of appearances required in
Jacksonville is much lower than that in San Diego.

Case-Based Analysis. The preceding sections have viewed
the effect of victim-witness problems from the perspective of
the victim or witness. If the problem is analyzed from the
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Table 17-5
Victim-Witness Credibility Problems--Robbery

Jacksonville San Diego
Number of Number of Number of Number of
Victims and V-W Problems  Victims and V-W Problems
Witnesses Ending in Witnesses Ending in
With Problem Conviction* With Problem Conviction*
Garbled story 5 1 8 5
Mentally deficient - - 2 1
Iow IQ - - 1 1
Had been drinking 11 4 2 -
Alcoholic 1 6 3
Drug addict 1 - 3 -
Possibly seeking drugs 3 1 9 5
High on drugs 1 - - -
Seeking sex 11 3 5 1
Possibly false
crime report 9 1 14 3
Prostitute or pimp 1 - 3 1
Homosexual 2 - 9 3
Criminal record 5 - 10 2
Language problem--
interpreter needed 1 - 13 12
Bad eyesight or hearing 4 1 1 1
Other physical
disability 1 - 1 1
Bad health 1 ~ 1 1
Age too young 1 - 1 1
Other 35 13 35 19
Total credibility
problems 100 25 124 60

*As the base for this figure is the victim or witness rather than the sample
event or the case, the ratio of convictions to problems is not the same as the
percentage of sample events ending in conviction.
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perspective 0of the impact on the robbery case or charge, the
problem looks very similar to. that already given, as shown in
Appendix Table C-17-8.

B. Victim-Witness Problems in Burglary Cases

The number of victims and witnesses in burglary cases for
which there are problems 1is. less than half that in robbery
cases, as indicated in Tables 17-2 and 17-6. The effect on the
cases in which the problem occurs, however, is quite similar,
and overall it seems likely that the smaller number of problems
contributes substantially to the higher conviction rate for
burglary offenses. Victim-witness credibility appears again to
be the most common but least serious problem, and unwillingness
to assist in the prosecution the most serious problem. The
effects of victim-witness problems appear again to be sub-
stantially greater in Jacksonville.

One reason for the lower number of availability problems
in burglary cases is that fewer victims are in the military and

Table 17-6

Victim-Witness Problems--Burglary

Jacksonville San Diego
Number of Numbexr of Number of Number of
Victims and V-W Problems Victims and V-W Problems
Witnesses Ending in Witnesses Ending in

With Problem Conviction¥* With Problem Conviction*

Availability 8 3 17 10
Credibility 30 7 20 14
Unwillingness 19 2 8 -

Total number of
problems 57 12 45 24

Total number of

viectims and

witnesses with

problems 45 - 38 -

Total number of
victims and witnesses 444 - 457 -

*As the base for this figure is the victim or witness rather than the sample

event or the case, the ratio of convictions to problems is not the same as the
percentage of sample events ending in conviction.
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subject to transfer or other problems, as can be seen by
comparing Tables 17-3 and 17-7.

As in the robbery cases, the problem is usually a general
problem of availability rather than one limited to a specific
proceeding, as shown in Appendix Table C-17-1. The actions
taken and the 1likelihood of success are also, as shown in

Appendix Tables C-17-2 and C-17-9, generally similar to the
robbery cases.

Fewer victims and witnesses are unwilling to assist the
prosecution in burglary cases than in robbery cases. This is
particularly true in San Diego, as shown in Appendix Tables
C-17-3 and C-17-10. As in the robbery cases, not a great deal
is done to try to persuade the victims and witnesses to assist
in the prosecution, and as shown in Appendix Table C-17-11,

there is only limited success in those cases in which an effort
is made.

Overall, as shown in Appendix Table C-17-5, the effect of
unavailability and unwillingness to assist in the burglary
cases is considerably less Zhan in the robbery cases.

Table 17-7

Reason for Victim-Witness Unavailability--Burglary

Jacksonville San Diego
Number of Number of Number of Number of
Victims and V-W Problems Victims and V~-W Problems
Witnesses Ending in Witnesses Ending in

With Problem Conviction* With Problem Conviction*

Military transfer
or duties - - - -

V~W is out-of-

town resident 1 - 2 2
Can't be located 7 3 6 4
Other - - 8 4
Unclear - e 1 -
Total 8 3 17 10

*As the base for this figure is the victim or witness rather than the sample

event or the case, the ratio of convictions to problems is not the same as the

percentage of sample events to conviction.
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While the number of burglary victims threatened was
greater than the number of robbery victims threatened 'in
Jacksonville, the number of burglary victims threatened in San
Diego was fewer, as shown in Tables 17-4 and 17-8.

The dramatic difference between the character of the
burglary victims and witnesses and those in the robbery cases
is shown in Tables 17-5 and 17-9 concerning credibility
problems. Drugs, sex and alcohol hardly show up at all as
problems in the burglary cases, and overall there is only
one-third the number of credibility problems.

The number of court appearances by problem victims and
witnesses in burglary cases was much smaller for San Diego than
for the robbery cases--in keeping with the smaller number of
problem victims and witnesses in burglary cases. The number of
formal appearances in Jacksonville, however, as shown in
Appendix Table C-17-7, did not differ much from the robbery
cases.

Most of the problem victims and witnesses were, as in the
robbery cases, victims rather than witnesses. The ratio of
victims to witnesses was smaller, however, as shown in Appendix
Tables C-17-6 and C-17-12. The kind of evidence provided was
also substantially different.

Case Perspective. As with the robbery cases, the picture
appeared about the same when viewed from the perspective of the
case or charge rather than the perspective of the victim, as
shown in Appendix Table C-17-13.

C. Victim-Witness Problems in Felony Assault Cases

The number of victims and witnesses with problems in
stranger-to-stranger felony assault cases is not known. The
number of cases in which there is at 1least one victim or

Table 17-8

Victim Threatened?--Burglary
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted
Yes 5 80 4 (75)
Apparently not 195 69 215 53
Unclear - - - -
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Table 17-9 l
Victim-Witness Credibility Problems--Burglary
Jacksonville San Diego .
Number of Number of Number of Number of
Victims and V-W Problems Victims and V-W Problems
Witnesses Ending in Witnesses Ending in
With Problem Conviction* With Problem Conviction#*
Garbled story - - - -
Mentally deficient - - - - .
Low IQ - - - -
Had been drinking 2 2 - - l
Alcoholic 1 1 - -
Drug addict - - - - '
Possibly seeking drugs - - - -
High on drugs - - - - I
Seeking sex - - - - |
Possibly false
crime report 8 - - - '
Prostitute or pimp 1 1 . - -
Homosexual - - 2 2 '
Criminal record 7 1 4 3
Language problem--
interpreter needed - - 1l 1
Bad eyesight or hearing - - 4 2
Other physical '
disability - - - -
Bad health - - - - l
Age too young 2 - 2 -
Othexr 9 2 7 5
Total credibility “
problems 30 7 20 13

*As the base for this figure is the victim or witness rather than the sample
event or the case, the ratio of convictions to problems is not the same as the
percentage of sample events ending in conviction.
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witness problem is indicated in Tables 17-1 and 17-10. As with
robbery and burglary cases the effect of a victim-witness
problem is to reduce the likelihood of conviction, particularly
in San Diego. By far the greatest effect is that produced by
the victim's unwillingness to assist in the prosecution.

Table 17-10

Victim~Witness Problems
Felony Assault--Stranger-to-Stranger
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted
Availlability problems 5 80 7 86
Unwillingness problems 5 - 2 -
Availability and
unwillingness - - 4 -~
Credibility 1 (100) 2 (50)
Availability and
credibility 3 (100) - -
Unwillingness and
credibility 2 (50) 2 -
Availability, unwillingness
and credibility 3 67) 1 -
Tutal cases with problems 19 58 18 39
Total cases 29 59 37 54
Availability~~total 11 82 12 50
Unwillingness-=-total 10 30 9 -
Credibility~~total 9 67 5 20
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Chapter Eighteen
LINKING FACTORS

Each type of crime--robbery, burglary, homicide--tends to
involve different evidentiary patterns. Whatever the type of
crime, however, the likelihood of conviction is increased as
the amount and quality of the evidence available is increased.
One method of analyzing the totality of the evidence is through
multivariate statistical analysis as discussed in chapter 19.
In this chapter the analysis is based on a simpler approach.

A, Robbery

Robbery 1is defined as the taking of property from the
person of another by means of force or fear. While there are
occasionally problems about whether there has been a taking of
property or whether there has been force or fear, typically the
major problem of proof is to prove the connection between the
defendant and the crime. Since most robbery offenders are
strangers to their victims, the typical way of linking defen-
dants to the crime is by having the victim or the witnesses
identify the offender. A variety of other linking methods are
possible, however.

The linking factors which most appear to influence convic-
tions in both Jacksonville and San Diego are a positive
identification by someone who saw the offender commit +the
crime, a confession by the defendant or a statement by a
co-defendant implicating the defendant, as showr in Table 18-1.

Surprisingly arrest at scene, which originally was thought
to be highly likely to produce convictions because the witness
is generally a police officer, turns out to be strongly related
to non-convictions. In San Diego similar weapon impounded,
admitted being at scene and other linking factors also appear
to be related to non-convictions.

Just as there is a positive side to the evidence from the
point of view of the prosecution there is often also a negative
side. The witness who wmade the positive identification may die
or move to Berlin; the confession may be inadmissible because
the Miranda warnings were not given; or the witness may lack
credibility because she has also identified three other persons
as the robber. The extent to which these evidentiary weaknesses
appear are indicated in Table 18-2.

Virtually all the more important evidentiary weaknesses in
robbery cases concern the victim--unavailable victim, uncooper-
ative victim, wvictim credibility problem and a victim-witness
who saw the suspect but is unable to make an identification.
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Table 18-1

Linking Factors--Robbery

(In number and percent of persons arrested)

Arrest at scene
Arrest at scene, no break

Arrest near scene, minimum
break in observation

Person who knew D:

~-saw crime
-saw D flee or within
60 minutes

Positive ID by person who:

-saw crime
-saw D flee or within
60 minutes

Tentative ID

Car license number linked
Car matched description
Clothing matched
Fingerprints matched
Weapon clearly linked
Similar weapon impounded

Clearly linkable property
recovered

Probably linkable property
recovered

Similar denominations
recovered

Informant implicated D
Confession

D admitted being at scene
Co-D testified against D
Co-D statement implicated D
MO similar

Other linking factors

Total cases

Total linking factors

Jacksonville San Diego
Percent Percent
Numbexr Convicted Number Convicted
18 33 19 16
4 (75) 11 27
9 22 8 50
23 39 9 11
3 (33) 6 33
93 65 89 56
18 61 21 48
4 (25) 11 36
16 88 29 52
20 50 16 50
17 71 29 45
2 (50) 1 -
2 (100) 3 -
57 54 46 24
14 50 26 58
31 68 16 56
31 52 22 55
31 52 9 78
51 80 26 73
55 33 45 36
10 90 1 (100)
56 68 35 66
- - 1 -
48 58 63 41
200 50 200 34
613 - 542 -
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Evidentiary Weaknesses--~Robbery

Table 18-2

(In number and percent of persons arrested)

Illegally seized evidence
Improper confession
Unavailable victim
Unavailable witness
Uncooperative victim
Uncooperative witness
Credibility~-~victim
Credibility--witness

Suspect description did
not match defendant

Victim-witness saw suspect
but can't ID

Weak or questionable ID
Possibly insane

Possibly under influence
of alcohol/drugs

Not clearly a participant
Other
Total cases

Total weaknesses (excluding
influence of alcohol/drugs)

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted

- - 2 (50)
18 - 57 32

3 - 6 67
27 7 22 9

2 - 2 -
51 26 58 41

4 (25) 5 80

l - -— —
14 7 20 -

3 - 14 50

3 - 2 (50)
15 60 14 79
31 29 10 30
26 19 53 13
200 50 200 34
198 - 265 -
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In addition to weaknesses in the prosecution's casi the

defense may Dbenefit from exculpatory evidence, that 1is,
evidence which tends to indicate that the defendant did not
commit the c¢rime. Examples of this kind of evidence for

robberies include alibis, witnesses to support the defendant's
story or exculpatory statements by co-defendants. For Jackson-
ville and San Diego robberies this kind of evidence does not
appear to be particularly important, as indicated in Table
18-3.

An alternate way of looking at the case from the defen-
dant's point of view is in terms of defenses or theories which
might help the defendant, such as insanity, self-defense, or

Table 18-3

Exculpatory Evidence~--~Robbery
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Numbexr Convicted Number Convicted
Alibi--relative or friend 11 73 6 50
Alibi--third party 2 - 4 -
Victim says D not suspect 5 40 1 -
Witness says D not suspect 1 - - -
Victim ID'd another person - - 2 (100)
Victim-witness ID's conflict 2 - 1 -
Victim supports D's story 5 - 2 -
Witness supports D's story - - 1 (100)
Self-defense - - - -
Exculpatory statement by co-D 12 17 2 -
Other _ 1 (100) _2 -
Total cases 200 50 200 34
Total with exculpatory
evidence 39 - 19 -
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that the defendant was not present at the scene of the crime.
In Jacksonville and San Diego robberies this kind of claim is
made to some extent but does not appear to have great success,
as indicated in Table 18-4.

B. Burglary

The major proof problem in burglary as in robbery cases
tends to be that of linking the offender to the crime rather
than that of proving that a crime has occurred. Because
burglary is a crime of stealth, however, in which the victim
usually never sees the offender, visual identifications play a
smaller role than in robbery cases. The 1linking factors for
burglary are consequently somewhat different than those for
robbery.

The strongest linking factors, as shown in Table 18-5, are
arrest of the defendant in the target premises or near the
scene of the crime, possession by the defendant at the time of
arrest of property taken in the burglary, property stacked up
inside the premises or near an exit at the time of arrest,
possession of burglary tools at the time of arrest, a confes-
sion or a statement by a co-participant implicating the
defendant.

Table 18-4

Possible Defenses--Robbery
(In percent of persons arrested)

Jacksonville San Diego

Percent Percent

Number Convicted Numbexr Convicted
Self-defense - - 1 -
Defense of other - - - -
Insanity 2 - 3 (100)
Unconsciousness - - 1 -
Not present at scene | 37 49 41 37
Present but not involwved 53 36 45 36
Under influence 3 | (100) 8 100
Other 7 _57 12 _42
Total cases ' 200 50 200 34
Total defenses ; 102 - i1l -
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Table 18-5

Linking Factors--Burglary

{In number and percent of persons arrested)

Arrest in/near premises

Person who knew D placed
D in/near premises within
1 hour

Positive ID places D:
-in premises or at entry
-nearby with stolen
property within 1 hour
-nearby without stolen
property within 1 hour

Tentative ID
Car license numrber linked

Car matched description

Tiremarks or shoeprints
matched

Clothing matched
Photos taken at scene

Burglary tools impounded
Fingerprints matched

D had stolen property:
-when arrested near scene
-when arrested later

Intent clear, property
stacked up inside premises

Property in D's car at scene

Stolen property previously
in D's possession

Informant implicated D

D confessed: to burglary
-to possession

D admitted: being at scene
~possession

MO similar

Co~-D statement implicated D
Other linking factors

Total cases

Total linking factors
Adjusted linking factors

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted
94 82 95 67
33 67 16 50
18 67 25 60
- - 6 83
6 33 7 14
5 20 2 (50)
10 50 4 (25)
8 38 3 {100)
(75) 4 (100)
4 (100) 8 38
38 82 28 71
34 79 45 76
4 (100) 4 (100)
24 67 30 86
35 80 30 57
21 100 16 81
3 (100) 3 (33)
12 75 25 56
23 65 5 &0
80 84 52 73
3 (100) 9 44
21 57 17 47
- - 6 50
50 88 37 73
51 75 59 41
200 70 219 53
581 - 536 -
581 - 489 -
174
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As in the robbery cases the principal weaknesses involve
an unavailable or uncooperative victim, as indicated in Table
18-6. One possible evidentiary weakness--the possible influence
of alcohol or drugs--appears to be related more to convictions
than to non-convictions.

Exculpatory evidence plays an even smaller role in
burglaries than the already small role it played in robbery
cases, as shown in Table 18-7. Similarly there are relatively
few defenses asserted in the burglary cases, as indicated in
Table 18-8.

C. Felony Assault

Battery involves the intentional hitting, and assault the
intentional placing in fear, of another person. Felony assault
is a statutory version of these offenses involving some form of
aggravation such as use of a dangerous weapon or serious injury
to the victim.

The proof problems in stranger-to-stranger felony assault
are harder to type than those in robbery and burglary. In many
instances the arrest is made at the scene of the assault. In
these cases there may be an issue as to what happened but
generally none as to who committed the assaultive acts. In
other cases the offender has 1left the scene and must be
identified in some way. Even in these cases identification
tends to be less difficult than in robbery and burglary cases
because the offender was seen at the time of the offense and
the interaction between the victim and the offender tends to be
more personal and of longer duration than in robbery cases.

The most common linking factors 1in the stranger-to-
stranger felony assault cases are a positive identification by
someone who saw the crime, arrest at the scene, impounding of a
weapon similar to that used in the crime or a confession, as
shown in Table 18-9. These 1linking factors are important
because there is no case without them. Their presence does not
distinguish the conviction from the non-conviction cases,
however, as it does with robbery and burglary.

The principal weaknesses are an unavailable or an unco-
operative victim, as shown in Table 18-10. There is virtually
no exculpatory evidence, as shown in Table 18-11. The principal
defenses are self-defense and present at scene but not
involved, as shown in Table 18-12. The presence of a defense
seems to have a greater effect on the Jacksonville than on the
San Diego cases.

D. Cumulative Impact

One crude method of assessing the cumulative impact of the
evidence and the evidentiary weaknesses 1is to add up the
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Table 18-6

Evidentiary Weaknesses--Burglary
{In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted
Illegally seized evidence - - 4 -
Improper confession - - 2 -
Unavailable victim 5 - 3 -
Unavailable witness 2 (100) 5 80
Uncooperative victim 17 12 9 11
Uncooperative witness 1 - - -
Credibility-~victim 9 33 7 71
Credibility--witness 4 (25) 5 60
Suspect description did
not match defendant - - - -
V-W saw suspect but can't ID 8 75 11 27
Not placed going in, out or l
inside premises - 52 64 71 39 !
Weak or questionable ID - - 4 -
Possibly insane 3 (67) 1 (10:) l
Possibly under influence I
of alcohol/drugs 17 88 10 80 A
Evidence all circumstantial 6 67 29 34 .
Not clearly a participant 11 36 6 - '
Other 27 _41 _31 _19 '
Total cases 200 70 219 53 |
Total weaknesses (excluding '
influence of alcohol/drugs) 1872 - 198 -
aAdjusted weaknesses 152 - 181 -
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Table 18-7

Exculpatory Evidence--Burglary
(In percent of persons arrested)

Jacksonville San Diego
Percent Pexcent
Number Convicted Number Convicted
Alibi~--relative or friend 2 (100) 2 -
Alibi-~-third party - - 1 -
Victim says D not suspect - - 1 -
Witness says D not suspect - - 2 -
Victim ID'd another person - - - -
Witness ID'd another person 1 - - -
Victim-witness ID's conflict - - 1 {100)
Victim supports D's story 2 - - -
Witness supports D's story 2 (50) - -
Self~defense - - - -

Exculpatory statement by co-D 2 - - -

Other - - _5 20

Total cases 200 70 219 53

Total exculpatory evidence 9 33 13 -

Adjusted exculpatory evidence 9 33 12 -
Table 18-8

Possible Defenses--Burglary
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Numbex Convicted Number Convicted
Self-defense - - - -
Defense of other - - - -
Insanity 5 80 - -
Unconsciousness - - - -
Not present at scene 18 50 31 32
Present but not involved 26 65 54 54
Under influence 5 80 6 67
Other 24 71 __8 _63
Total cases 200 70 219 53
Total defenses 78 65 99 -
Adjusted defenses 78 65 90 -
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Table 18~9

Linking Factors Present
Felony Assault--Stranger-to-Stranger
{(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted

Arrest at scene 10 63 9 56
Arrest near scene:

-no break in observation 1 (100) 6 50
-minimum break 6 50 6 17
Person who knew D:

-saw crime - - 5 80
-saw D flee or nearby

within 10-60 minutes - - 2 (100)
Positive ID by person who:

-saw crime 13 54 17 59
-saw D flee or nearby

within 10~60 minutes 2 (50) 2 (50)
Tentative ID by person who

saw crime or saw D flee or

nearby within 10-60 minutes - - - -
Car license number linked 6 50 3 {33)
Car matched description - - 3 (67)
Clothing matched - - 3 (33)
Fingerprints matched - - 1 -
Weapon clearly linked 8 88 8 38
Similar weapon impounded 10 60 16 50
Informant implicated D - - - -
Confessed 10 50 11 64
Admitted being at scene 3 (67) 9 67
MO similar 1 (100) - -
Co~D testified against D - - - -
Co-D statement implicated D - - 5 60
Photos of injuries - - 3 (100)
Other 11 27 4 (75)
Total cases 29 59 37 54
Total linking factors 81 - 113 -
Adjusted linking factors 81 - 89 -
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Table 18-10

Evidentiary Weaknesses
Felony Assault--Stranger—-to-Stranger

{In percent of persons arrested)

Jacksonville
Percent
Numbexr Convicted

Illegally seized evidence - -
Improper c¢onfession - -
Unavailable victim 6 100
Unavailable witness 4 (50)
Uncooperative victim 10 30
Uncooperative witness - -
Credibility--victim 5 80
Credibility~-witness 2 (50)
Suspect description did
not match defendant - -
V-W saw suspect but can't ID - -
Weak or questionable ID - -
Possibly insane 3 -
Possibly under influence
of alcohol/drugs 8 63
Not clearly a participant - -
Other 7 _71
Total cases 29 59
Total weaknesses (excluding
influence of alcohol/drugs) 37 -
Adjusted weaknesses 37 -
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San Diego

Percent
Number Convicted
11 46

5 80
9 -

1 (100)

2 (50)

l —

11 73

l -

4 (50)
37 54
34 -
27 -



Table 18-11

Exculpatory Evidence

Felony Assault--Stranger-to-Stranger

(In percent of persons arrested)

Alibi~~relative or friend
Alibi--third party

Victim says D not suspect
Witness says D not suspect
Victim ID'd another person
Witness ID'd another person
Victim-witness ID's conflict
Victims supports D's story
Witness supports D's story
Self-defense

Exculpatory statement by co-D
Other

Total cases

Total exculpatory evidence

Adjusted exculpatory evidence

Jacksonville San Diego

Percent Percent

Number Convicted Number Convicted
- - 1 -
- - 2 -
1 - - -
1 - - -
2 (50) - -
29 59 37 54
4 - 3 -
4 - 2 -
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Table 18-12

Possible Defenses

Felony Assault--Stranger-to-Stranger

(In percent of persons arrested)

Self~defense

Defense of other
Insanity

Unconsciousness

Not present at scene
Present but not involved
Under influence

Other

Total cases

Total defenses

Adjusted defenses

18l

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted
6 50 11 73
- - 1 (100)
1 - 1 -
6 33 4 (50)
-2 £50) 1 -
29 59 37 54
15 - 18 -
15 - 14 -



linking factors and subtract the evidentiary weaknesses and
compare the results. This method is extremely crude in that it
assumes that each linking factor and each weakness has exactly
the same weight whereas both common sense and the data already
presented indicate that some factors are more important than
others. This technique is nonetheless useful as a way of
beginning to understand the ways in which evidence works
together.

Using this kind of technique it can readily be seen from
Table 18-13 that the San Diego robbery and burglary cases have
fewer 1linking factors and more evidentiary weaknesses than do
the Jacksonville cases. Moreover, these differences fairly
closely approximate the difference in conviction rates for the
two jurisdictions. This strongly suggests that the difference
in conviction rates 1is explained by the difference in the
amount of evidence in the cases involved.

As in many other aspects of the study the felony assault
cases perform differently. On the average the San Diego cases
have more linking factors and fewer weaknesses. The conviction
rate is similar for the two cities, however.

More sophisticated methods of making this kind of analysis

are available but time and resources did not permit them to be
used in this study.
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Table 18-13

Effects of Evidence

Robbery ' Jacksonville San Diego
Linking factors 613 542
Evidentiary weaknesses : ~198 -265
Evidence score 415 277
Evidence score difference +138

Percentage difference in

evidence scores + 50%
Conviction rate 50% 34%
Conviction rate difference + 16

Percentage difference in

conviction rates + 47%
g Burglary
Linking factors 581 489
E Evidentiary weaknesses _152 18l
Evidence score 429 308
Evidence score difference 121
E Percentage difference in
evidence scores + 39%
Conviction rate 70% 53%
Conviction rate difference + 17

Percentage difference in
conviction rates + 32%

Felony Assault
{Stranger-to-stranger)

Linking factors 81 89
; Evidentiary weaknesses __ 37 __ 27
% 5 Evidence score 44 62
i g Evidence score difference + 18

Percentage difference in

evidence scores + 41%
Conviction rate 59% 54
Conviction rate difference + 5

Percentage difference in
conviction rates + 9%
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Chapter Nineteen
MULTIVARIATE ANALYSIS

While it is possible to learn a great deal from studying
the effects of individual factors on convictions, it is
scientifically more accurate to determine how these factors
work in conjunction with each other. Factors which appear to
have strong effects when 1looked at in isolation may in fact
always occur with some other factor and thus have no indepen-
dent effect. Conversely, factors which appear to be weaker may
occur more or less independently and thus have greater effects
than are apparent.

One method of analyzing the collective effect of the
factors is through a tabulation of the factors linking suspects
to the crime. An alternative method is that of multivariate
statistical analysis.

A. Previous Multivariate Efforts to Explain the Conviction
Decision

While there have been a great number of efforts to explain
the conviction decision from the point of view of a single
factor or even several factors, there have been relatively few
studies examining more than one factor and an even smaller
number which have included evidence among the factors analyzed.
Because we conclude both from our own work and that of others
that evidence is a crucial factor we limit our comments here to
studies that have analyzed multiple factors bearing on the
conviction decision and that have included evidence or strength
of case as one of the factors analyzed.

One of the earliest studies which examined the effects of
both evidence and a variety of other factors was Eisenstein and
Jacob's study of Baltimore, Chicago and Detroit trial courts.”
Published in 1977 this study examined the effects of original
offense, prior record, type of counsel, race, pretrial release,
identification of courtroom workgroups and evidence at several
different decision points. The characteristics of the cases
studied, including the k.nds of evidence information available,
are shown in Appendix Table C-19-1.

This study found that except for the Detroit trial cases
evidence was a very unimportant factor and that, as shown in
Appendix Table C-19-2, the identity of the courtroom workgroup
was by far the most influential factor in determining decisions
in individual cases.

A 1978 study by Nardulli using Chicago data and the same

general approach as' that used by Ei%fnstein and Jacob analyzed
the Chicago data in greater detail.”™ Using somewhat different
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variables Nardulli performed regression analyses for three
different decisions: (1) motions to dismiss in the general
felony preliminary hearing court, (2) motions to dismiss in the
drug preliminary hearing court and (3) the decision to go to
trial. He found the strength of the state's case to be
important only in the general felony preliminary hearing, as
shown in Appendix Table C-19-3. It was unimportant for the drug
court preliminary hearing and the decision to go to trial and
was not even included in the guilty plea analysis.

These results were very different from another 1977 study
authored by Forst, Lucianovic and Cox for the Institute for Law
and Social Research. Using data from the Wwashington D.C.
prosecutor management information system (PROMIS) this study
and several follow-up, studies strongly suggested 'that evidence
was the key variable.” As to robbery cases the study reported:

the number of convictions per 100 robbery arrests was 60
percent higher when tangible evidence was recovered than
when it was not, and it was more than 40 percent hlgher
when the MPD secured at least two lay witnesses.

As to violent crimes other than robbery the study said:

As in robbery cases, we find that conviction tends to
be substantially more - likely when tangible evidence 1is
recovered and when at least two witnessessare cited on the
police reports brought to the prosecutor.

While non-legal factors were not extensively examined,
more detailed follow-up analyses further highlighted the role
of evidence, as shown in Appendix Tables C-19-4 and C-19-5,

A more recent study, which also strongly emphasizes the
role of evidence, is a 1979 analysis by Hagan and Myers. Using
a .sample of 980 Indianapolis felony defendants this study
analyzed five different kinds of factors: (1) evidentiary
strength, (2) victim credibility and culpability, (3) defendant
credibility and dangerousness, (4) racial composition, and (5)
legal seriousness. The effect of these factors was measured

both on the decision to '"fully prosecute" and on the decision
to '"proceed to trial."

The evidence factors included were testimonial evidence of
eyewitnesses entailing identification cof the defendant; confes-
sions of the defendant and accomplices made prior to a plea
bargain; real or demonstrative evidence, such as recovered
weapons or stolen property; testimonial evidence of experts
such as physicians, polygraph examiners and ballistics experts;
and the amount of nonexpert testimonial evidence such as
statements by the victim and other witnesses. The analysis also

included the number of witnesses listed on the information or
indictment.
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The analysis showed the evidence items to be the most
4 important factors both in the decision to go to trial and to
? e fully prosecute. The analysis also showed that some factors
‘ such as race which had appeared to be unimportant when evidence
3 = was not considered became important when evidence was con-
sidered, as shown in Appendix Tables C-19-6 and C-19-7.

Summary of Work to Date. 'The studies to date represent
important efforts to evaluate the role of evidence in the
disposition decision in conjunction with other factors involved
in the disposition decision. The sharp contrast in conclusions
reached is due in 1large part to the fact that most are not
really analyzing the same <hings. The evidence items used
differ from study to study, and some studies such as those by
Eisenstein and Jacob and Nardulli are analyzing particular
decision points rather than the whole disposition process.

As a group the explanatory power of the studies to date is
weak. The PROMIS data explains only about 10 percent of the
disposition decision and the Myers and Hagan data less than 20
percent. Eisenstein and Jacob and Nardulli explain considerably
higher proportions of some decisions but about the same for the
others. The highest explanations are Eisenstein and Jacob's for
the Baltimore preliminary hearing (80 percent) and strictly
speaking concern the decision to send the case to the trial
court (or the grand jury) rather than the decision to
convict. The cases sent forward therefore include some which
ultimately wind up as non-convictions and the cases disposed of
at the preliminary hearing include some which are convictions.
In addition as most cases are sent on to the trial court the
results could be due simply to a disparity in attitudes by
judges concerning the screening function of the preliminary
hearing.

B. Study Results

This study set out to explore the effects of evidence much
more fully than has been done to date. It has consequently
examined a large number of evidence and non-evidence factors,
many of which have already been described. In addition to the
analyses of single factors already discussed, the joint effects
of the factors were examined using multiple regression tech-
niques for robberies for both cities and burglaries for San
Diego. Time and resources did not permit as full an analysis of
this kind as would have been desirable but were sufficient to
indicate the promise of the approach.

For each category the first task was to analyze the
300-plus evidence and non-evidence factors included in the
overall study in order to select the 90-100 factors that had
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the greatest impact on the conviction decision. These 90-100
factors were then analyzed using multiple regression techniques
described more fully in Appendix B,

Three major findings emerged from this analysis:

--The factors studied are highly predictive of the convic-
tion decision.

--The factors which are the most predictive for Jackson-
ville are quite different from those which are most
predictive for San Diego.

--Evidence is the most irwortant factor in producing con-
victions.

San Diego Robbery. The most important finding of the
analysis for the San Diego robberies is the high level of
explanation achieved. Well over 6% percent of the variance in
case outcomes is explained by the factors analyzed, as shown in
Table 19-1. The most important factors are evidence factors,
and the most important evidence factor is identification
evidence.

The relative importance of the factors in the regression
analysis 1is shown by the numbers in the first column (beta
weights). A larger number indicates that the factor is more
important and a smaller number that it is less important. More
precisely, each number indicates the change in the likelihood
of conviction which the factor would produce all by itself if
all other factors in the cases remained the same. If a
co-participant made a statement incriminating the defendant,
for example, the .28 1in the first column means that the
likelihood of conviction is increased by .28 or 28 percent.

The last column indicates how much of the variation in
case outcome can be explained by the independent variables
acting together. Since a forward stepwise regression solution
was used, the varisbles which entered the equation first show
the largest increases; had the first two variables been entered
last, for example, their contribution would have been con-
siderably smaller.

Jacksonville Robbery. The 1level of explanation achieved
for the Jacksonville robberies is only slightly below that for
the San Diego robberies (63 versus 69 percent). The factors
which emerge as important, however, are quite different, as
might have been expected from the preceding chapters. The most
important factors are those having to do with victim-witness
problems, as shown in Table 19-2. This factor explained 18
percent of the variance in disposition decisions by itself. The
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Best Predictors of Conviction--San Diego Robbery Cases
Forward Stepwise Regression

Number witnesses who saw D

3
' Table 19-1
: l Variable Beta Standard Error Cumulative Rz
; Someone saw D do robbery .29 .08 .19
‘ Unconfirmed ID -.19 .07 .29
Dismissed due to plea in
: other case .16 .09 .36
? Number adult co-D's charged .19 .04 .42
“ Witness saw D flee .19 .03 .47
: D only or major actor .19 .05 .50
; Plea due to dismissal in
other case -.30 11 .52
Evidence excluded .14 .09 .55
? D confessed to other robbery .19 .07 .57
: Witness credibility problem .12 .13 .59
§ D possibly under influence .13 .08 .61
% Arrest near scene -.15 .10 .62
commit robbery .18 .03 .63
. Personal robbery -.12 .05 .65
g : Similar weapon impounded -.13 .05 .66
: Property recovered .11 .04 .67
D confessed to this robbery -.10 .14 .68
Uncooperative victim -.11 .07 .68
Co-D implicated D .28 .11 .70
Victim-witness knew D .11 .11 .70
Weapon clearly linked -.12 .18 .71
Race black -.10 .04 .72
Co-D made exculpatory statement ~.17 .10 .72

F23,176 = 19.9
Adjusted R2 = .69
Number of cases = 200

Note: All variables are significant at the .05 level or below.
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Table 19-2

Best Predictors of Conviction--Jacksonville Robbery Cases
Forward Stepwise Regression

Variable Beta Standard Error Cunmulative R2
Victim-witness problems -.16 .07 .18
D only or major actor .22 .05 .29
Number of detention days .26 .00 .34
D confessed to robbery .22 .06 .40
Unavailable victim -.26 .09 .45
Uncooperative victim -.21 .08 .48
D possibly insane at event -.18 .18 .51
Number of witnesses .14 .03 .54
Victim~witness saw suspect -.17 .09 .56

Dismissed due to plea in

other case -.15 .13 .58
Arrest near scene ~.16 .11 .60
Co-D implicated D .10 .05 .62
Other evidence problem -.11 .07 .63
Similar weapon impounded -.13 .05 .64
Police saw D commit robbery A1 .09 .65
Co-D testified against D .12 .11 y .66
Car linked by license number .09 .08 .67

F17,182 = 21.3
Adjusted R2 = .63
Number of cases = 200

Note: All variables are significant at the .05 level or below.
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fact that there was an unavailable victim or an uncooperative
victim added an additional 8 percent to +the explanation,
bringing the total for victim-witness problems to 26 percent.
Surprisingly, identification evidence did not show up as
particularly important.

Jacksonville Burglary. A regression analysis was also
completed for the Jacksonville burglary cases. The level of
explanation achieved (.52) was below that for the robbery cases
but still quite high as compared with earlier studies. The most
important explanatory factors were whether the victim was
uncooperative and whether there was a confession, as shown in
Table 19-3. The factors were by no means identical with those
in the Jacksonville robberies but were more similar than might
have been expected from the analysis of linking factors.

cC. Combined Effects of Evidence and Other Factors

In order to obtain a more coherent picture of the impact
of the different kinds of factors, the San Diego robbery
variabies were divided into four groups for further analysis:
(1) evidence factors (60 variables), (2) offense factors (13
variables), (3) processing factors (13 wvariables), and (4)
non-legal factors (5 variables), as shown in Appendix Table
C-19-8. Each group was then entered into the analysis at
various stages, including the first position. Each was thus
given the opportunity to explain as much of the conviction
decision as it could. When given the opportunity to enter the
analysis first, the evidence group alone explained over 52
percent of the decision, as shown in Table 19-4. The only other
group which came close was the offense group which explained 35
percent,

The evidence group also performed much more strongly when
brought into the analysis at later stages. Even after all three
other groups had been given an opportunity to have their
maximum effect, it increased the 1level of explanation by 16
percent. The other groups when analyzed in this fashion raised
the level of explanation by only two or three percent.

D. Effects of Different Kinds of Evidence

In order to analyze the effects of the different kinds of
evidence the evidence group was further subdivided into 11
sub-groups: (1) identification evidence, (2) confessions and
interrogations, (3) victim-witness problems, (4) co-parti-
cipants, (5) car, (6) property, (7) weapon, {(8) clothing, (9)
exclusions, (10) other evidence, and (11) evidence scales.

Time and resources did not permit a full analysis using
these subgroups. Some limited analysis was performed, however,

191



Table 19~3

Forward Stepwise Regression of Case Outcome on Predictive

Factors~~Jacksonville Burglaries

Variable

Uncooperative victim

D confessed to this crime
Days in detention

D confessed-series case

Other placed D at point
of entry

Detained

Arrest in premises

Sex male

Victim supports D's version
Prior burglary offense

Witness places D with
stolen property

Security guard placed D nearby

Co-defendant not clearly
a participant

Traffic stop
Informant implicated D
Attorney public defender

Total codefendants

F17,182 13.7
Adjusted R2 = ,52
Number of cases = 219

Beta

-.28
.26
.31

-.24

.19
-.21
.14
.19
-.15
-.14

.15
-.16

~-.14
-.13
-.11
.13
.10

Standard Error

.09
.01
.00
.15

.14
.06
.05
.08
.23
.05

.02
.23

.11
.19
.08
.05
.03

Cumulative R2

.15
.21
.25
.29

.33
.36
.40
.42
.45
.47

.48
.50

.51
.53
.54
.55
.56

Note: All variables are significant at the .05 level or below.
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Table 19-4

Effects of Major Factors on Convictions

(Unadjusted R2)

After Controls

As First for Other
Factor Three Factors?
Of fense characteristics .35 .02
Non-legal .13 .02
Processing .15 .03
Evidence _.52 _.1l6
Total variance explained .62 .62

*Squared semi-partial correlations.

which indicated that didentification evidence was the most
important single group for the San Diego robberies, accounting
for 38 percent of the conviction decision by itself.

Tasks Remaining. The analysis to date is sufficient to
indicate something of the potential of a detailed evidentiary
approach to the problem of non-convictions. The analysis is
highly incomplete, however, and much remains to be done before
the approach can achieve its maximum utility for either opera-
tional or research purposes. The variables must be further
refined and statistical problems such as collinearity
thoroughly explored. Work to date strongly suggests that the
predictive power of the equations can be further improved and
the number of variables required for prediction decreased.
Further analysis and replication of the findings for other
offenses and other jurisdictions is necessary, however, before
the true potential of the approach can be determined.

E. Some Implications

In a slightly different context Malcolm Feeley has
recently decried "the lack of predictive power" of the vari-
ables conventionally used in criminal justice research and
suggested that "the ways 1in which the qu%Ftions have been
formulated may be inadequate" and incomplete.

The analysis in this chapter indicates in very clear terms
that one of the reasons previous research has had such low
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predictive power insofar as convictions are concerned. is that
it has not devoted much consideration to the role of evidence.
Many studies have not considered evidence at all, and those
which have have generally used a 1limited number of evidence
items.

The analysis here indicates that evidence is by far the
most important determinant of dispositions. It also indicates
that the kinds of evidence which are important differ by
offense--eyewitness evidence for robbery and a more complicated
package for burglary.

The implications for research are obvious: more attention
to evidence, not only in analyzing disposition decisions but
aiso in such other research areas as plea bargaining and sen-
tencing. (The effects can be expected to be great in plea bar-
gaining and much less in sentencing.)

The implications for operating agencies are not so
obvious. Convictability scales 1like the solubility scales now
being used 1in prioritizing cases for investigation in some
police departments might be of some value to Pprosecutors, zand
possibly could help to alert police officers to the need for
greater amounts of evidence for conviction and the kinds of
evidence which are important. The fact that highly skilled
prosecutors and investigators already know these things does
not detract from their potential usefulness because of high
turnover rates and the need for assisting new personnel. The
real utility for field operations is likely to come from the
next generation of research. As it becomes possible to identify
the evidence items which are most important to particular
offenses, it should become possible to develop better strate-
gies for obtaining and preserving the needed kinds of evidence.

Victim-witness problems appear to be a particular problem
for robbery cases in Jacksonville in this study, for example.
Even though the total number of such problems is 1low, the
percentage drain-off is high. This could simply be an indi-
cation that evidence factors wvary from city to city. It could
indicate, however, that Jacksonville is comparatively less
sucgessful in dealing with these problems than other locations.
This would be our guess based on our observations and the fact
that identification information appears to be the key element
in robbery cases in several jurisdictions in addition to San
Diego. Jacksonville on the other hand may have developed better
approaches to the identification problem than other juris-
dictions, although the data available is not enough to
establish this fully.
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Chapter Twenty
REASONS FOR NON-CONVICTIONS I

One way of analyzing why some arrests end in convictions
and others in non-convictions 4is ‘the kind of statistical
analysis discussed in the last several chapters. In this kind
of "objective" analysis the researcher examines case files or
other available information and records the presence or absence
of various factors, including evidentiary factors, which might
influence +the case outcome. Another way of analyzing the
problem is to study the reasons prosecutors, police and others
involved in the system give for attrition.

A, Reasons Analysis

Reasons analysis is a research tool that seeks explan-
ations of people's behavior by asking them "why" they thought
or acted as they did. Investigators have used this technique
during the past several decades in a wide variety of research
problems, ranging from advertising effectiveness and consumer
behavior to traffic accidents, highway safety, and jury deci-
sions. Recently, researchers have begun to explore the appli-
cability of reaspns analysis for understanding attrition in
criminal justice.

When decision-makers talk about why non-conviction dis-
positions occur, they do not ordinarily discuss the sorts of
factors that researchers have 1long regarded as important
determinants of case outcomes (e.g., the defendant's race,
financial resources, age, and so on). Instead, officials
typically point to circumstances that, in their view, have been
responsible for preventing particular cases from reaching
conviction. Unlike the seemingly objective factors emphasized
by most researchers, the matters to which officials refer when
asked to explain felony dismissals are judgments or interpre-
tations--inferences they make about evidence that was somehow
insufficient, witnesses who were somehow problematic, interests
of justice somehow served, and so on through various "reasons"
for non-conviction dispositions. This natural vocabulary of
explanatory possibilities offers a potentially wvaluable source
of insight into the phenomenon of attrition.

The use of reasons in connection with attrition is not
exactly new. The first use came not for purposes of description
or research, however, but for purposes of achieving increased
control over prosecutorial action.

In the 1920's the authors of the Cleveland Crime Survey
pointed to the prosecutor's virtually unlimited discretionary
power to decide whether or not to file on cases as a critical
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juncture in the criminal process.3 It was not the fact of dis-
cretion that concerned them, but the unregulated and unmoni-
tored fashion in which it occurred; records were not kept and

"all the motives or reasons for the decision...[were] recorded,
if at all4 only in the mind or private papers of the
assistant." To counter this haphazard procedure the authors

recommended that prosecutors be provided with forms to record
their reasons for decisions not to proceed with particular
cases., This recommendation was consistent with their advocacy
of systematization and professionalization of criminal justice
by implementing a rigorous system of recordkeeping.

Following publicity generated by several studies of
criminal courts describing '"bargain days" in prosecutors'
offices during which large numbers of cases were dropped to
ease court workloads, the New York State legislature attempted
to curtail the practice in 1936 by adopting a law requiring
prosecuting attorneys to give written explanations for outcomes
in all cases that were reduced or dismissed. Several years
later the results of this effort were evaluated. One major
conclusion was that the reasons given were often meaningless

short-hand phrases written to meet the requirement in an
effortless way:

Most Prosecuting Attorneys appear to be content with the
formulae: "punishment is sufficient";..."a second
offender"; and so forth....It is evident that the simplest
procedure for overworked Prosecuting Attorneys is to have

a group of stock responses that can be listed for specific
cases.

More recently there has been a renewal of interest in the
reasons for prosecutorial actions. In part this is the result
of increased research scrutiny of all phases of criminal
justice case processing. In part it is also the result of
improved technology. The trend toward an aggressive ''management
consciousness" in criminal justice has led to installation of
computerized management _information systems in increasing
numbers of jurisdictions.’ Many items of information in these
systems involve standard questions about defendant, case, and
case-processing characteristics. The systems also have the
capability of including information relating to '"reasons" for
non-conviction dispositions and many have done so. The best
known of these systems is PROMIS (Prosecutor's Management
Information System), an automated, on-line system which has
been heavily promoted by the federal government. This system
has recently been introduced into a number of prosecutor's
offices around the country.

B. Previous Research

Greenwood et al. (1973). The first important recent
analysis of the reasons for attrition appears %p a Rand study
of prosecutorial decision-making in Los Angeles.
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The Rand investigators analyzed reasons for four different
kinds of actions: (1) reasons for rejecting felony filings for
burglary and drug cases, (2) reasons for termination of
superior court prosecutions prior to the preliminary hearing
for a group of five offenses (possession of dangerous drugs,
burglary, marijuana possession, auto theft and robbery), (3)
reasons for termination for the same offenses at the pre-
liminary hearing, and (4) reasons for burglary rejections at
filing by branch office.

This analysis was based on reasons recorded by the prose-
cutors for their actions. The analysis of rejections at filing
covered both outright rejections and referrals for consider-
ation for misdemeanor prosecution or resubmittal for felony
prosecution. With respect to outright rejections the analysis
indicated different patterns for burglary and possession of
dangerous drugs, the two offenses analyzed most closely. While
the major reason for termination for both was insufficient
evidence connecting the suspect and the crime, there was no
agreement on the next most important reasons. For possession of
dangerous drugs the next most important reasons were trivial
quantity of drug and illegal search and seizure problems, two
reasons which are not important at all in burglary prose-
cutions. For burglary the next most important reasons were
doubt as to whether some element of crime was present ('"corpus
problems") and victim problems of some kind. The reasons for
terminations prior to and at preliminary hearings varied
somewhat from those for rejecting charges at filing but
followed generally similar lines.

Vera Institute (1977). The Rand Project was commissioned
as a management study and dealt with reasons for decisions to
"terminate" or "reject'" cases ﬁf one of a number of concerns.
The Vera Institute of Justice study of felony disposition
practices in New York City was undertaken for a very different
purpose. It came in response. to police criticism of the
judiciary for what was seen as unduly high rates of non-convic-
tion in New York City courts. This made the question of "why"
attrition occurs one of the central issues for research. The
investigators conducted separate analyses of decision-making
for five offenses: felony assault (plus rape, murder, and
attempted murder), robbery, burglary, grand larceny, and gun
possession. Based on data from records and from interviews of
police officers, prosecutors, judges and defense attorneys,
this study contains unusually rich descriptions of contin-
gencies that prosecution and court officials meet in different
kinds of cases.

It indicates that the two principal reasons for
non-conviction and for reduction of charges given by judges,
prosecutors and defense attorneys are '"the prior relationship
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of the quendant and the wvictim and the defendant's criminal

history" and that the '"most frequently cited reason for
dismissal in prior gﬁfationship cases was lack of cooperation
by the complainant." The study found prior relationships to

exist in over half of all felony arrests involving victims:

In crimes of interpersonal violence, where one might
expect to find a high incidence of personal relationships,
the overall rate was 56%, ranging from a high of 83% for
rape to a low of 36% for robbery. Perhaps more surprising
is that 35% of burglary and larceny cases also iTgolved
prior relationships between victims and defendants.

The study concludes that the "fundamental cause of high
rates of deterioration in felony arrests as they procefg
through court lies in the nature of the cases themselves.™
"Often," the report says:

the facts prove insufficient to sustain the original
felony charges. Equally important, however, the incidents
that give rise to arrest are frequently not the kind that
the court system is able to deal with satisfactorily. At
the root of much of the crime brought +to court is
anger--simple or complicated anger between two or more
people who know each other. Expression of anger results in
the commission of technical felonies, yvet defense
attorneys, judges and prosecutors recognize that in many
cases conviction and prison sentences are inappropriate
responses. High rates of dismissal or charge reduction
appear to be a reflection of the system's effort to carry
out the intent of the law--as judges and other partici-

pants perceive it--though not necessarily the letter of
the law.

The conceptualization of 'reasons" in this study is
different from that used in the Rand study, involving a looser,
more impressionistic approach. For this reason and because
different offenses were studied the conclusions from this study
are not directly comparable to those of the Rand study.

Forst et al. (1977). An INSLAW study of .court processing
of felony arrests in the District of Columbia integrates the
principal themes from the Rand and Vera studies. Summarizing
the results of an analysis of PROMIS 'reasons" data, the
authors conclude that two main categories of reasons account
for most prosecutorial decisions to reject (i.e. refuse to
file) felony arrests for crimes of robbery, other violent
crimes, nonviolent property crimes, victimless crimes, and
"other" crimes. They state that "in the wvast majority of all
arrests rejected at the initial screening stage, the prosecutor
specified either a witness problem (such as failure to appear,
refusal or reluctance to testify, and lack of credibility) or a
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problem connected with nontestimonial evidence (such as
unavaila?%e or insufficient  scientific or physical evi-
dence)". Although the distribution of reasons for post-filing

dismissals (nolle prosequi actions) shows greater variation,
the authors emphasize the importance of "witness problems" as
reasons for attrition at this stage of criminal proceedings as
well.

Brosi (1979). The most recent published research 0y
reasons for non-conviction dispositions is found in Brosi's
description of felony case processing in thirteen juris-
dictions.

Using PROMIS '"reasons" data from some of the juris-
dictions, Brosi creates distributions of reasons for rejections
of felony cases at screening and post-filing dismissals among
total court caseloads. She also creates distributions for
selected offenses in certain jurisdictions.

Her general conclusions are similar to those of Forst,

Lucianovic and Cox: evidence-related dinsufficiencies and
problems with witnesses are the major reasons for attrition.
Striking differences appear, however, from city to city. For

instance, the frequency of '"evidence problems" as reasons for
non-filing decisions ranges from 17 percent in Cobb County,
Georgia (Atlanta suburb) to 56 percent in Salt Lake City.
"Witness problems" are cited as reasons for non-filing deci-
sions in 6 percent of the Los Angeles cases and 63 percent of
Cobb County cases rejected at screening. '"Lacks prosecutive
merit'" is the reason for 3 percent of the non-filing decising
in New Orleans and 22 percent in the District of Columbia.
Brosi suggests explanations for some of these differences, but
not for most.

C. Standardized Computer-Based Reasons

The studies of reasons for attrition to date have taught
us a great deal about the problem of attrition. Their
pioneering efforts have shown us that much of the public debate
about attrition--particularly that about such things as the
exclusionary rule--has been very wide of the mark. These
studies have pointed the way toward investigation of other
matters, suggesting that much attrition is understandable and
that evidence and victim problems are important contributing
factors.

The studies to date and the work done in the course or
this study also suggest a number of methodological problems in
analyzing the reasons for attrition. These problems are of
particular concern in studies using standardized computer-based
reasons, but exist in any analysis of reasons. If the purpose
of the analysis is only to provide a broad overview of the
reasons for attrition, these problems are not critical. If the
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purpose 1is to provide a more detailed prescription for action
or to compare the reasons across jurisdictions, however, these
problems are highly important. Among the more important
problems are issues concerning accuracy, uniformity, concep-
tualization, and organizational bias.

In order to better understand the problem of recording
reasons in mass statistical systems two analyses were performed
in this study. One involved comparative observations of the
methods used to record reasons for OBTS (Offender-Based
Transaction Statistics) in five California counties. The second
analysis involved the four jurisdictions observed closely in
the principal study--Jacksonville, San Diego, Oakland and Fort
Worth. These analyses indicated significant problems of
accuracy, uniformity and conceptualization.

Accuracy. The simplest problem is that of accuracy. This
is particularly a problem in studies or analyses based on
automated information systems or large scale statistical data
collection. The problem is that someone must record the reason
for the action undertaken and then forward those reasons for
the aggregate tabulations. Strong hints that there were
problems in this process were indicated in the PROMIS data used
by INSLAW in its study of what happens after arrest. In this
data prosecutors gave reasons for virtually all cases dismissed
before filing (99 percent) but for only two-thirds of cases (68
percent) dismissed after filing. The authors speculate that
this difference reflects "greater control being exercised over
attorneys in filling out forms and documens% at the initial
screening stage than at subsequent stages." Several juris-
dictions observed in this study also had a sizeable number of
uncompleted forms.

Even more dramatic evidence of the problems of producing
mass computerized data appeared in the survey of five
California counties. In each county the method for recording
reasons was somewhat different. In one large county reasons
were recorded by secretaries, who received the case file after
some action in the case. In this county the secretaries
recorded the reasons based on the understanding of the case
which they got from reading the file. When quizzed as to how
they knew which reason to recor‘d2 they indicated that when in
doubt they always used reason a. One of those recording the

reasons also asked the interviewer about the meaning of one of
the reasons.

In another of the nine jurisdictions observed the reasons
for attrition were recorded by the attorney responsible for
making the decision. There was a breakdown, however, in the
clerical system for computerizing the reasons recorded. In this
jurisdiction the clerks responsible for putting the information
into the computer used an erroneous set of numerical codes for
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doing so. This error dramatically changed the meaning of the
information and rendered the results totally useless. These
errors had been taking place for at least a year and a half and
possibly longer at the time of the observations.

Uniformity. Different individuals have different ways of
thinking about problems. Any system that is dependent upon a
large number of individuals completing a form is subject to the
possibility that identical actions or thoughts will be
described in different ways. This possibility is magnified when
the choices available are somewhat abstract and there is no
training or cross-checking. Because of the great differences in
practice, procedure and terminology, the possibilities for lack
of uniformity in categorization go up geometrically in compar-
isons between jurisdictions.

Conceptualization. "Reasons" as a concept is tied to the
idea of causation and shares all the problems and ambiguities
that have long been understood to exist in the identification
of causes. While no purpose would be served by attempting to
review all of these here, it is important to recognize the
problem of multiple causation ('"reasons"). In some instances
system actors readily identify one central reason for their
actions; in a large number of cases, however, they mention
several reasons of similar strength. As most mass statistical
systems are geared to recording only one reason, how should the
recorder choose when there are multiple reasons? Current
systems basically leave this up to the person completing the
form, rather than attempting some categorical instruction. This
may well be the best solution, but obviously leaves a lot of
room for apparent differences where none actually exist.

A more complicated conceptualization problem is that of
antecedent causes. If the key to a case is an out-of-town
victim who is willing to come back to testify but only if the
state pays expenses and the prosecutor makes a judgment that
the state cannot afford to pay for such a minor case, should
this be recorded as due to "unavailable victim", '"not worth the
expense'", "too low a budget for the prosecutor," or '"Propo-
sition 13 because it reduced the tax roles from which monies
might be appropriated." Existing systems and research properly
utilize only the most immediate "reasons,'" but obviously there
is room for both ambiguity and further analysis.

Organizational Bias. Systems for collecting information
concerning the reasons for attrition have come into being in
recent years in order to assist in managing and understanding
the criminal justice system and particular criminal justice
agencies. To the extent that these statistics are used for
management purposes, and particularly for management purposes
at the operational 1level, organizational theory suggests the
possibility that the reasons given by system actors may become
distaorted because some reasons will be more acceptable
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explanations for actions than others. Lots of examples of this
kind of Dbehavior exist, including falsification of police
records as to the amount of c¢rime, and widescale business

manipulation of accounting rules to show more favorable profit
margins.

It was anticipated consequently that some decision-makers
might hesitate to give the "true" reasons for decisions to drop
cases in order to avoid criticizing other agencies or officials
or because of some organizational bias for or against par-
ticular precoded reasons. No such lack of candor was found,
however. The reasons stated generally accorded with information
obtained from files, interviews and observations. The "real"
reasons as indicated in the files, interviews and observations
did not always line up closely with the precoded reasons, but
this was due more to the way the precoded systems were
conceptualized than to evasion by those completing the forms.
In general attorneys and first-level supervisors regarded the
reasons forms as a chore and were uninterested in either their
completion or their results.

Utility of Computer-Based Reasons. Despite its drawbacks
in most instances observed the mass-produced reasons data now
being obtained appeared to have value for internal management
purposes. It also has some value for cross-jurisdictional
comparisons., At best, however, it paints with a very broad
brush and at worst it may be misleading. As further system
improvement depends more upon precise, detailed analyses than
on vague, general treatments, this kind of reasons data must be
improved considerably before it can be relied on as a principal
analytical tool.

D. Reasons in Jacksonville and San Diego

For research purposes one way of overcoming some of the
problems of computerized data bases is for the study team to

develop its own reasons based on the information in the case
file.

Robbery. The major differences in the amount of attrition
for robbery in the two jurisdictions are accompanied by major
differences in the reasons for attrition. A fifth of the attri-
tion in Jacksonville robbery cases is attributable to police
determinations +that the person arrested is innocent. This
reason 1is relatively unimportant in San Diego, however, as
shown in Table 20-1. Arrests in which the principal evidence is
from confidential informants who cannot be disclosed are also a
much more important reason for attrition in Jacksonville than
in San Diego. Conversely, arrests or charges based on sus-
picion, lack of corpus for the crime or weak or no identi-

fication are major reasons for attrition in San Diego but not
in Jacksonville.
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Table 20~1

Reasons for Non-Convictions--Robbery

(In number of non-convictions)

Reasons

Crime problems

No corpus (force/theft
elements missing)

Defendant believed innocent
Suspicion arrest or charge,

defendant never linked

Evidence problems

No- identification
Weak identification
Conflicting testimony

Defendant's role or
participation unclear

Confidential informant,
no other evidence

Victim problems

Unwilling to prosecute
Can't be located or unavailable

Credibility problem

Legal problems

Defendant insane
Speedy trial problem

Illegal search or seizure

Other cases or charges

Pled guilty to other case or charge
Agreed to testify against
co-defendant

Other

Reason unclear or unknown

Total non-convictions

Total cases

Jacksonville

22

11

24
12

A

1ol
(200)
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San Diego

14

19

11

15
22

10

16
133
(200)



Burglary. The reasons for attrition in burglary cases are
less precise and considerably different from those in the
robbery cases. Twenty percent of the attrition for Dboth
jurisdictions 1is attributable to pleas or actions concerning
other cases and charges and is to that extent not really attri-
tion. For those cases that do involve real terminations the
major reasons in San Diego are insufficient evidence to convict
and suspicion arrests; in Jacksonville ' the major reason is
victim problems, as shown in Table 20-2.

Felony Assaults. By far the most important reasons for
attrition in the stranger-to-stranger felony assault cases was
unwillingness of the victim to prosecute, as shown in Table
20-3. The dynamics of @ stranger-to-stranger felony assault
appear to be much more 1like those of assaults between family
members and acquaintances than those of robbery or burglary
cases. Possible insanity of the defendant also shows up as a
minor reason for attrition for stranger-to-stranger felony
assault.
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Table

20-2

Reasons for Non-Convictions--Burglary

(In number of non-convictions)

Reasons

Crime problems

No corpus
Defendant believed innocent
Suspicion arrest or charge,

defendant never linked

Evidence problems

Insufficient evidence to
convict

Defendant's role or
participation unclear

Intent unprovable

Victim problems

Unwilling to prosecute

Can't be located or unavailable
Credibility problem

Prior relationship makes

conviction unlikely

Legal problems

Defendant insane

Illegal search or seizure

Other cases or charges

Pled guilty to other case or charge

Other charges filed, extradited
out-of~-state

Agreed to testify against
co~defendant

Other

Bureaucratic snafu

Conviction unlikely-~seeking
food for children

Venue
Reason unclear or unknown
Total non-convictions

Total cases

Jacksonville San Diego

3 1

3 3

- 11

7 20

5 1

2 3

6

5 2

3 -
1 -
- 9

5 19

7 2

2 1

- 1

l -
l -
_1 21
61 103
(200) (219)
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Table 20-~3

Reasons for Non-Conviction

Felony Assaults-~Stranger-to~Stranger

(In number of non-convictions)

Reasons

Crime problems

Suspicion arrest or charge

Fvidence problems

Defendant's role or
participation unclear

Malicious intent unprovable

Victim problems

Unwilling to prosecute
Can't be located or unavailable

Legal problems

Defendant insane

Other cases or charges

Pled guilty to other case or charge
Other

Reason unclear or unknown

Total non-convictions

Total cases

206

Jacksonville

.

12

(29)

San Diego

R

17

(37)
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Chapter Twenty-One
REASONS FOR NON-CONVICTIONS II

Prior research has taught us a great deal about the
reasons for attrition. The most extensive analyses have been
based on precoded forms that provide 1little contextual infor-
mation, however, and the one study with a great deal of
contextual information focused almost exclusively on problems
generated by victim-offender relationships.

This chapter presents an analysis of reasons for
non-conviction dispositions of felony arrests in Jacksonville.
The data are drawn from interviews with police and prosecutors
about decisions in a small sample of cases involving arrests
but not convictions for the offenses of robbery (N=24) and
burglary (N=29). The purpose of these interviews was to gain an
understanding of the dynamics of attrition rather than to
produce statistical information. We were interested in a number
of questions: (1) the kinds of problems involved, (2) the
amount of information lost in case processing, (3) the extent
to which police and prosecutors saw the case the same way and
(4) the extent to which the cases were salvageable.

A. Reasons for Dropping the Cases

(1) Innocence of the Suspect. In four instances robbery
cases were dropped because later investigation indicated that
the suspect was innocent. In all four of these cases the
problem was one of mistaken or uncertain identity. In all four
cases both the police and the prosecutor went to some pains to
be sure that they had the right person, and when they found
that they did not, they dropped the case. One typical case
involved the following facts:

A white female clerk at a convenience store was robbed by
a black male in his 20's. A female customer thought she
recognized the robber as a high school classmate and
supplied the police with a picture from her high school
annual. The store clerk then picked this picture out of a
photo spread she was shown by the police, and a suspect
was arrested. The suspect denied the robbery. Later both
witnesses were shown a picture of the person arrested.
Both said he was not the robber, and the detective
recommended that the case be dropped.

While not an everyday occurrence, this kind of case hap-
pens with some regularity and often evokes special care both
from the police and the prosecutor. When asked about these
cases, detectives described other cases in which they had made
similar special efforts to check out a suspect's story. Often a
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suspect who claims to be innocent will be offered an oppor-
tunity to take a polygraph examination, and generally the
police and prosecutor will abide by the outcome. Two of the
four suspects released as innocent passed such examinations. In
two of the cases there were also strong alibi witnesses, and in
one of these cases the prosecutor personally went out and
interviewed the witnesses. In all four cases the police and the
prosecutor were agreed that the suspect arrested was not the
robber. There were no burglary cases studied in which the
suspect was later determined to be innocent.

(2) Fringe Criminality. Another group of cases involved
suspects who do not fit cleanly into the criminal law. In two
there clearly was a crime, but the suspects were only margin-
ally involved. In two other cases the suspects clearly had bad
intentions but had not yet proceeded far enough to allow an
easy prosecution. In the final two cases acts had clearly
happened but it was not clear how criminal they were.

One of the marginal participant cases involved an
l18-year-old female, her boyfriend and another male friend:

A patrol officer observed a car parked behind a record
store at night. Upon approaching the car he saw an
l8-year-old female in the driver's seat and a somewhat
older male in the passenger seat. He also saw speakers and
turntables in the back seat and that the store had been
broken into. The male passenger said, "We didn't break in;
our friend did." The female behind the wheel said nothing.
A second male was then found inside the store, and all
three were arrested and charged with burglary and grand
theft. The case against the female was later nol prossed
by the state's attorney.

In this case the woman had apparently attempted to talk
her boyfriend and his friend out of the burglary, but they had
decided to commit it anyway. The prosecutor thought the woman
was technically guilty as an accomplice, but dropped the case
for "equitable reasons." The woman was only 18, was willing to
be a witness against the two males, and was essentially the
dumb girlfriend rather than the bad guy. While the prosecutor's
judgment that the woman was technically guilty seems open to
question, his decision to release her settled the issue without
a fight.

One bad intention case involved a suspect who had been
spotted on the roof of a commercial building at night and then
arrested crouching in a corner of the roof. Charged by the
prosecutor with attempted burglary, the suspect skipped bail.
When he was arrested six months later in Chicago, the prose-
cutor dropped the case rather than spend the money to extra-
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dite. The principal consideration was the marginal character of
the case. The prosecutor said that all he had was a guy
crouching in the corner and then skipping bail. He thought he
might have made out an attempted burglary if +the civilian
witness who first spotted the suspect had been able to identify
him but the police had not gotten the witness' name.

The other bad intention case was one of the most
interesting of those studied:

Plainclothes detectives spotted two young black males
lurking about a wino half asleep on a park bench. Sitting
down beside the wino, the suspects several times tried to
lift open his coat, presumably to get his money. Each time
the wino raised up and shifted his position and the
suspects had to begin again. After a few minutes a little
old lady walked by and the suspects immediately began to
follow her. Their plan apparently was to wait until she
got to an area where she would be all by herself. The park
was adjacent to an older part of town, however, and many
pecple were out on their porches. After four blocks the
suspects spotted the detectives, who were driving through
alleyways and otherwise desparately trying to keep up with
the action without +tipping off the suspects. When the
suspects pulled back from the crime, the detectives
arrested and interrogated them. The suspects confessed
that they had planned to rob the wino and the little old
lady. The detectives. couldn't believe they had gotten a
confession and were laughing and joking about this when
they came to discuss the case with the prosecutor.
Ultimately, however, the prosecutor concluded that he
could not make a case and no charges were filed.

The prosecutor saw two possible crimes, one involving the
wino and the other the little old lady. He dropped the case
involving the wino primarily because he thought the suspects
had abandoned the crime. He was also concerned about the
credibility of the wino wvictim, another black male who had a
prior shoplifting record and who was physically bigger than the
suspects.

He dropped the case involving the little old lady because
the detectives had not been able to get her name, and without
her testimony he was afraid he could not get the confession
admitted into evidence. (Under Florida law the confession was
not admissible until the prosecution had first independently
proved that a crime was committed. As the arrest charge here
was conspiracy to rob, the prosecutor was not sure he could
prove the conspiracy without use of the confession.)

The basic problem in this case was that the suspects had
spotted the detectives before they had a chance to rcb the
little old lady. The officers knew the arrest was marginal but
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were not about to let the suspects off scot free. Both they and
the prosecutor felt that the arrest had served a useful
purpose. Photos and fingerprints had been obtained on the
suspects and might be useful in future cases, the suspects had
to spend a couple of days in jail; and the arrest provided two
"cleared by arrest" statistics.

While the statistics might not be important in other parts
of the office, the detective explained that in robbery "every-
thing is statistics." This meant that if a detective knew an
arrest was going nowhere, for example, he could tell the
suspect that he would get him off if the suspect would help him
with another case sometime. Even if the case had some promise
but was later dropped by the prosecutor, he could still rush
over to the jail before word came down through the channels and
tell the suspect that he had gotten the case dropped and that
the suspect owed him one. Tactics of this kind were thought to
pay off in information about other cases. "The game," he said,
"is to catch as many as you can."

Two c¢lear attempts to break into homes were also
considered marginal crimes. In one a 25=year-old male attempted
to enter a woman's residence at 2:30 a.m. The victim and a
friend scared him away after he had removed a screen from a
re- °~ window. Although no prints were found, the victim recog-
nic.ed the suspect, and he was arrested a month later. The

prosecutor dropped the case because "there was no evidence of a
crime."

In another case a male suspect, who was high on drugs,
entered a woman's yard and tried to open the door to her house.
Before any major problem developed the suspect's uncle, who
lived next door, arrived and took the suspect away. The
prosecutor sought to force the suspect into a drug program.
When the suspect was found guilty on drug charges in another
case and agreed to go into such a program, the prosecutor
dropped the charges. He also doubted that he could prove
burglary because there was no evidence as to what the suspect
intended if he had gotten into the house.

In all six of the fringe criminality cases the police
happened upon criminally-oriented activity and took the actions
they thought necessary to stop the c¢rimes and freeze the
situation. Not surprisingly they picked up everyone who  was
involved in any way and 1left until 1later the problems of
identifying who was sufficiently involved to be charged and
whether the action was criminal enough to warrant prosecution.

(3) Victim Problems. In all the oth:r 40 cases studied the
suspect was thought to be clearly guilty of a crime, but there
was some problem with the case. In ma:n:y of these cases the
victim was involved in some kind of 1illicit activity and was
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therefore reluctant to have too much to do with the police or
the prosecution. In other instances there was a prior relation-
ship between the victim and the offender which caused the
victim to refuse to prosecute or which led the parties to
resolve the matter between themselves. While there were both
robbery and burglary cases in each of these categories, the
robbery cases tended to be quite different from the burglary
cases,

Culpable Victims. In about half the robbery cases the
victim had been involved in some illegal or at least question-
able activity. Typical was the following:

Three young white males picked up a hitchhiking sailor,
took him to a wooded area and attacked him with a knife.
The sailor spotted a passing patrolman and yelled for
help. The patrolman found a knife on the ground and a
small bag of marijuana. The victim first said the knife
was stolen from him, but later denied that it was his. The
victim refused to prosecute, and the prosecutor. decided
not to file charges.

The prosecutor gave three reasons for dropping the case:
(1) the victim refused to prosecute, (2) the defendants said
that the victim had started the fight by pulling the knife, and
(3) the defendants had no 1local record. He thought that
prosecution would have been difficult even if the victim was
willing to cooperate and that it was impossible without that
cooperation. He thought that the knife probably belonged to the
victim and surmised that the fight may have been about drugs
and money.

In another case the victim was a 30-yvear-old white homo-
sexual, who picked up and propositioned a 22-year-old black
hitchhiker, and was then robbed by the hitchhiker. The victim
lived in Indianapolis and refused to come back to prosecute the
case Ppecause 1t was 1likely that his homosexuality would come
out at the trial. The prosecutor was anxious to put the suspect
away because 'people who prey on homosexuals are vicious and
dangerous," but was unable to persuade the victim to return.

A third case involved an old drunk who had often called
the police to complain about being robbed. In this case he
called the police to report being robbed by a male and a
female. The officer who responded took him home but thought the
offense should be unfounded and did not complete an offense
report. A week later the victim called again to say he knew who
the female was, and she was arrested. After interviewing the
victim, the follow-up detective concluded that the suspect was
guilty of a c¢rime but was concerned about the victim's
drinking. The prosecutor then asked the victim to come in to
the office to discuss the case. When the victim failed to do
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so, the prosecutor dropped the case. He saw the crime as a
one-on-one robbery in which the suspect did not have much of a
record and the wvictim lacked credibility because of " his
drinking. He said that when the suspect is someone he 'really
wants", he will work with the victim much more, and mentioned
one case in which he had arranged to put the victim up at the
YMCA for three months and helped the victim find a job. He
indicated that it was not possible to do this in every case,
however, and that this case did not warrant that kind of
treatment.

Some burglary cases involve victims who are themselves
involved in some kind of illegal or questionable activity:

A 27-year-old white male reported the loss of a welding
set in a burglary; the defendant was traced through a
neighbor's description of his car and turned out to be a
25-year-old male known to the defendant. The defendant
admitted entering the victim's house to take the welding
set but said that it was one that he had originally stolen
from his employer and that the victim had knowingly bought
it from a fence. The charges against the defendant were
nol prossed as part of a plea bargain in another case on
condition that the defendant assist in setting up a buy to
nail the fence and the victim.

A young white male and a young white female were observed
breaking into a motel room by a local pastor who obtained
their car license number. The victim, a married out-of-

town male who lost $200, asked that the case be dropped.
He was renting the room with the "young lady," and it was
she who had brought the male defendant into the room.

The first case indicates how complicated these trans-
actions can get. According to the prosecutor everyone in the
case-~the defendant, the victim, and the fence--was '"dirty";
the only question was who was the dirtiest. The police and the
prosecutor decided that the fence and the victim were the
dirtiest, and set out to use the charge against the defendant
to try to get the others. Despite a belief that the burglary
"technically stinks'" because of doubts about whether an entry
to take back stolen property provides the intent necessary to
constitute burglary, the prosecutor "loaded up" the defendant
in order to force his cooperation. When the defendant welched
on his agreement to set up further sales of stolen goods, it
was more feasible to give him a stiffer sentence on the other
charges pending against him than to refile the burglary charge.

Inability to Assist. In other robbery cases involving
victim problems the difficulty was not +the culpability or
reluctance of the victim, but the victim's inability to assist
in the case. In one:
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A middle-aged white male was knocked to the ground by a
male black. The assailant's female associate then went
through the victim's pants, was observed by a witness, and
arrested a block away from the crime. The male assailant
was never caught. The badly hurt victim was in critical
condition for a time, in intensive care for several weeks
and the hospital for a month. Ultimately he had memory
loss and was of little aid in prosecuting the case. The
witness, an older wino, was well known to the beat officer
but never seen again. The beat officer was told the next
day by persons who refused to testify that he had arrested
the right person, but the prosecutor had nothing to base a
case on and no charges were filed.

The beat officer knew both the suspect and the witness.
The suspect was a prostitute who refused to say anything when
interrogated. The officer indicated that he had continued to
look for the witness but without success. Even though the
witness had no local record, he thought it possible that the
witness had a record somewhere else and had become alarmed
about exposing this. The beat officer indicated that this case
was typical of the problems often faced by a patrolman. He
mentioned a more recent case in which he had seen a robbery in
progress near the bus station, had told the wvictim to stay
right where he was, had then caught the suspect and gotten a
confession. When he went back to find the victim, however, he
could not locate the wvictim, and the case eventually had to be
dropped.

Burglary Cases. Thirteen burglary cases involved some kind
of relationship between the victim and the suspect. Five
involved former spouses or boyfriend-girlfriend situations:

A 40-year-old black female saw her former husband attempt-
ing to enter her house through a rear window. She told him
to leave or she'd call the police. He did but she called
the police anyway, saying that she feared violence if he
got into the house. Arrested next door, he admitted trying
to get in. The wife later signed an affidavit asking that
the case be dropped. It said that she did not want to hurt
her ex-husband any more and just wanted him to leave her
alone. She said that the defendant was "an alcoholic" and
that he '"needs help with his drinking problem." No charges
were filed in the case.

A boyfriend, on probation for cutting his girlfriend,
tried three times to get into her house. He did not get
in, and no charges were filed.

Two young women got into an argument over a mutual boy-
friend. Girlfriend number one beat up girlfriend number
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two. Girlfriend number two and a friend went to girlfriend
number one's house to get even. A fight ensued, and the
two who were out for revenge were arrested for burglary.
No charges were filed by the prosecutor.

The neighbors saw a man breaking windows to get into an
apartment. They called the police, who arrested the man.
The victim then signed an affidavit asking that the case
be dropped. She said that the man who broke in was her
boyfriend, that he was drunk and that she only wanted the
police to '""get him out of here.'" No charges were filed.

These cases are more like domestic violence than burglary
cases. As in domestic violence cases, the question immediately
asked is whether the victim will follow through: Every prose-
cutor and police investigator has had a zillion cases in which
the complainant has initially come din all charged up to
prosecute and then made up with the defendant later, and there
is something of an assumption that this will happen in any new
case of this kind. Their first step therefore is to make sure
that the victim is willing to go all the way. Often the victim
will be tested by being asked to come in and talk with the
prosecutor. If the victim chooses not to proceed, he or she
will be asked to sign an affidavit indicating that he will not
assist with prosecution of the case.

Like domestic violence cases these cases also present
difficult problems in evaluating their seriousness. Several
prosecutors indicated that they did not view their particular
case as being especially serious. "This case isn't as bad as
the misdemeanor assaults down the hall" was a typical comment.
Generally the prosecutor and the police were agreed on their
assessments. In one of these cases, however, there was a sharp
difference in perceptions.

In the second case discussed above the prosecutor dropped
the charges because he thought no harm had been done and that
no jury would ever convict. The detective in the case had a
much greater sense of urgency, however. He thought the fight
was an on-going thing and that something needed to be done to
prevent further violence. The former boyfriend was already on
probation for cutting the woman, the woman had moved to escape
from him, he had learned her new address by following her home
from work, and was making threatening phone calls to her.

Prosecutors in these cases often were concerned about
whether the intent necessary for burglary was present. Several
prosecutors mentioned this as a problem, generally with the

comment that '"there may be a trespass here, but I can't prove
burglary."
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In other burglary cases the victim was primarily trying to
use the criminal justice system as a way of getting his
property back:

Defendant broke into the victim's apartment through a rear
window. The victim walked in and caught the defendant in
the act. The defendant, whom the victim knew, ran out of
the apartment. The victim found a $15 watch missing and
was initially anxious to prosecute. The defendant was :iot
apprehended until a year later, however, and by then the
victim had no interest in prosecuting. Subsequently, the
prosecutor nol prossed the case when the defendant pled
guilty to another crime.

The detective in the case believed that the victim was
attempting to use the police as a collection agency and to
harrass the defendant. He thought this was a proper method of
redress but said that many in the department were offended by
such motives. The prosecutor thought *the wvictim's antagonism
and uncooperativeness were because he had a prior manslaughter
conviction of his own. Without the victim's help, however, the
case could not be proved.

The victim was a 30-year-old black male, who lived in a
flophouse. He reported 1loss of a television set, and
another tenant said that he had seen the defendant, a
third tenant, taking the set and then attempting to sell
it at a neighborhood bar. The follow-up investigator was
unable to locate the victim but did find the witness, who
changed his story. The prosecutor then tried to locate the
victim himself, first with letters and then by a personal
visit. After failing at this, he decided not to file
charges.

The patrol officer indicated that the wvictim initially
wanted to prosecute. By the time the follow-up detective had
gotten involved several days later, however, the defendant
apparently had given $30 to the victim and everybody
involved--victim, defendant, and witness--all wanted to forget
the case. The prosecutor ultimately agreed with this dispo-
sition. He thought the case was not worth salvaging even if it
could have been. The television set was all banged up and worth
$95 at most.

Other burglary cases involved other kinds of relation-
ships. In one the defendant, who had just gotten out of prison,
broke into his aunt's house and stole a stereo set. She signed
an affidavit saying she did not want to prosecute:

I do want to help keep him home and out of trouble, and
try to help him go straight. I do not want to prosecute
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him because the property was recovered undamaged and he
has been in so much trouble, and I feel he does want to be
helped but he doesn't know how.

In another case the defendant was a friend of the victim's
adopted son. The son, who was about 20-years-old, had been
kicked out of his parent's house and was himself arrested for
burglarizing the parent's house. The defendant admitted
accompanying the son but denied going into the house. He also
claimed that he thought the son had permission to go into the
house. The police found clothing from the parent's house in the
defendant's apartment. The prosecutor initially filed charges
because the son said the defendant had participated in the

crime. When the son changed his story, however, he dropped the
charges.

(3) Co~-defendants. In five cases--two robberies and three
burglaries--the suspect was arrested in part because another
defendant said he or she was involved. As one of the prose-
cutors explained, this kind of accusation is a common way for
suspects to try to get a break from the police or the

prosecution, especially if the suspect 1is an experienced
offender.

Because the reliability of +this kind of -evidence is
questionable the law imposes several kinds of restrictions on
its use. Thus while confessions are normally admissible whether
a defendant takes the stand or not, this kind of confession is
not admissible against a co-defendant unless ‘the suspect making
the statement takes the stand and is available for cross-exam-
ination by the co~-defendant. As a practical matter, this
generally means that the confession is wunavailable if the
defendants are tried together. And even if they are tried
separately, the suspect must take the stand. Moreover, even if
the suspect does take the stand and repeat the statement, most
states will not allow a conviction based solely on the
statement to stand. Generally they require some form of
corroboration to insure against phony statements.

The problems with this kind of evidence are well illustra-
ted by these cases. While there was originally some additional
evidence against most of the suspects arrested, by the time of
disposition the statement of the co-defendant was the only
evidence remaining in three of the cases and was crucial to the
prosecution in all five cases. Just to make matters more
difficult in three of the five cases the suspects who initially
implicated their co-defendants changed their story and later
said that their colleague was not involved. The prosecutors
generally viewed this kind of evidence as sufficient for an
arrest but wanted more to carry the case further.
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(4) cConfidential Informants. Four robbery cases involved
arrests based on information given by confidential informante.
In each of these cases the informant told the police that the
defendant was the one who committed the robbery but was
unwilling to testify in the case. Generally in cases like this
the police attempt to develop other information 1linking the
defendant to the robbery. When they were unable to do so in

-these particular cases, they made the arrests anyway, often

after having checked with the prosecutor who told them to go
ahead. Their reasoning was that the victims might be able to
identify the suspects, that the suspects might confess to the
crime, or at a minimum that the suspects would know they had
been spotted and would have to spend several days in jail. We
did not get any sense as to how frequently these tactics work,
but clearly they sometimes do. In one case studied a burglar,
who had been arrested on the basis of information from a
confidential informant, confessed to the crime. The burglary
was eventually nol prossed because the defendant was sentenced
to 10 vyears in another case, but the tactic Had nonetheless
proved successful. Generally in these cases the police do not
tell the prosecutor the identity of the informant.

(%) Miscellaneous Provability Problems. Four burglary
cases involved a variety of other provability problems. In one
property taken in several burglaries some time earlier was
found in a house jointly occupied by the suspect and his girl-
friend. The suspect had a long record, and neither the prose-
cutor nor the police had any doubt as to his guilt. Because of
the joint occupancy and the time elapsed since the burglaries,
however, the prosecutor did not believe he could make either a
burglary or a possession of stolen property charge stick. He
regarded the issue as close but had another better case and
decided to proceed on that.

In another case a burglary was witnessed by two kids, one
eight and the other nine-years-old. A passing patrol officer
was flagged down and a suspect quickly apprehended. The suspect
denied involvement in the crime but the children were firm in
their identifications. The prosecutor declined to file charges
because he thought it was doubtful that a jury would convict.
His view was colored by an earlier case in which he thought he
had a "lock" because of a clear identification by a child but
in which the jury brought back a not guilty verdict.

The prosecutor saw this as a borderline case. If the
suspect had had a record, he might have filed on it despite his
concerns about the witnesses. The suspect declined to enter a
diversion program, however, a highly favorable disposition that
suspects normally jump at--leading the prosecutor to think that
the suspect might be innocent. The prosecutor was also
impressed with the fact that the defendant was a 23-year-old
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black male who had grown up in the city with no record. He
thought this indicated a pretty straight person.

Another case involved good police work which  came to
naught. Police officers stopped the suspect for a traffic
violation. One of the officers then noticed that the car
license was one wanted for a burglary several days earlier, and
that the driver matched the suspect's description. The suspect
was consequently arrested. His photo along with others was
shown to the witnesses, who identified someone else. The
suspect's fingerprints were also found not to match those taken
at the scene of the burglary. The police and the prosecutor
were still convinced that the suspect was guilty but could see
no way to salvage the case.

The fourth case was similar in some respects. Five days
prior to a burglary of her house the victim had found the
suspect and two others behind her house. They said they were
looking for something. She was suspicious, however, and took
down their car license number. She reported this to the police
after the burglary, and the suspect was stopped and arrested.
At that time the suspect asked if it would help if he got the
property back or found out  who did it. The police and the
prosecutor thought the suspect was guilty, but the prosecutor

did not believe he could prove the case and declined to file
charges.

(6) Other Good Case or Charges. Five or six cases were
dropped because of other charges pending against the suspect.
In some instances charges in the present case were filed and
then dropped later and in other instances they were simply
never filed. Generally the stronger or more provable charges
were the ones filed and finally acted on. Almost universally
the prosecutors saw no point to proceeding further on the
charges dropped. Generally they got the sentence they wanted,
and the dropped charges were taken into account to the extent
the prosecutors felt that was necessary.

B. Information Loss and Perception Differences

In addition to learning more about the reasons why some
arrests end in non-conviction we sought to examine the extent
to which the police and the prosecutor viewed cases differently

and to see whether there was any systematic loss of information
in processing the cases.

(1) Information Loss. There was considerable evidence of
information loss in the handling of cases. In one burglary case
the detective had done an extensive supplemental report that
was not in the prosecutor's files. When asked about this, the
detective indicated that supplemental reports were not
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automatically sent to +the prosecutor. Rather he said the
procedure was for the prosecutor's office to pick up the
supplemental report from the police. He said that this proce-
dure often broke down and that supplemental reports were not
picked up. He said that he was often called by the prosecutor's
office about information that was in a supplemental report and
that even in serious cases the prosecutor sometimes went to
deposition or even close to trial without having the supple-
mental report. The detective indicated that he had mentioned
this problem +to supervisors in both offices but that the
problem persisted.

In another burglary case there was information loss of
another kind. The defendant was a former boyfriend of the
victim. Before their breakup he had given her $25 to pay a
parking ticket. After the breakup he received a notice for
failure to pay. He then broke into her house, took her stereo
set and left a note saying, "give me $25 or receipt for parking
ticket." The prosecutor dropped the case because there was no
sign of forced entry, and the wvictim had not responded either
to a phone call or a letter. The patrol officer who handled the
case had a very different view of it. In not very polite terms
he indicated that the entry definitely was forc¢ed and said that
the reason the prosecutor had not been able to locate the
victim was that the victim had moved. He said he had told the
prosecutor this at the time of the initial report but that
apparently no note had been taken of it. He also said that he
had seen the victim a year later and that she was still
interested in prosecuting the case.

In another case the prosecutor dropped robbery charges
against a woman and a man who had started a bar fight and then
taken property from one of those knocked down in the fight.
There were many difficulties in proceeding with this case. The
prosecutor said that one of +the many factors involved 1in
dropping the case was the suspect's lack of a prior record. The
patrol officer, who did not know of this reasoning, said that
the duo had used this scam on a number of prior occasions.

There were also a number of cases in which some infor-
mation was lost 1in transferring the case from the patrol
officer who made the arrest to the detective who conducted the
follow-up investigation. Often the detective conducts the
follow-up investigation without talking directly to the patrol
officer. He has the patrol officer's written report, and after
talking with the victim and the suspect may feel no need to
talk to the patrol officer. It is difficult to get everything
down in the written report, however, and the patrol officer
will sometimes have important information not included in the
report. In addition patrol officers sometimes get later infor-
mation that is of wvalue. Much of this of course is passed on to
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the detectives or the prosecutor, but instances were observed
in which it was not.

Only a third of the police officers interviewed knew the
outcome of the cases in which they had made an arrest or an
investigation, although a few had guessed at the results.
Generally also if the prosecution had developed additional
information, this had not been shared with the police. In one
case, for example, the prosecutor learned that the victim, who
decided to drop the case, was related to the suspect. This
played an important part in dropping the case but neither this
information nor the disposition in the case was discussed or
passed on to the police.

(2) Differences in Case Perception. While the relationship
between the police department and the prosecutor was generally
good, the arresting officer or the investigator disagreed with
dropping the case about a third of the time in which he had
enough information to make a judgment. The detectives had
considerable knowledge of the attorneys and tended to focus
their negative comments on particular prosecutors, saying "he's
one of those who's just looking for an excuse not to file" or
"they only file sure things over there."

C. Salvageability

One of the major concerns about arrests which end in
non-convictions 1is whether guilty suspects who could be con-
victed are going free. Evaluating the extent to which the
non-conviction cases could or should be salvaged is no easy
task, however. It is not always possible to tell whether the
suspect 1is guilty or not. And even if the suspect appears
clearly guilty, it is always difficult to know what would have
happened if the investigation or prosecution had been done
differently. It is also difficult to know what tradeoffs would
have been necessary to investigate and prosecute cases differ-
ently. Much can be done to strengthen a case if the resources
are available, but great resources are obviously not available
for every case. This leaves the question as to whether a
relatively minor case in which a conviction could be obtained
with the expenditure of great effort should be considered
salvageable or not.

The police and the prosecutors both agreed that 80 percent
or more of the suspects whose cases were dropped were guilty.
With the exception of cases which were dropped because of other
cases or charges, however, the prosecutors interviewed did not
think the possibilities of salvaging the non-conviction cases
were very high. The police officers interviewed agreed with
this assessment in the majority of the cases but disagreed in a
quarter or more. In most instances they agreed that the cases
had been investigated as thoroughly as possible but disagreed
with the judgment to drop the case. In a few they believed that
further investigation would not have been useful.
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In order to assess the issue of salvageability further the
study team reviewed +the cases in 1light of the information
developed in the interviews. Six conclusions emerged from this
analysis:

--Most suspects who are arrested but not convicted are
believed by police and prosecutors to be guilty.

--Many cases involving this kind of suspect could be sal-
vaged by earlier police investigation, greater investi-
gative effort to solidify cases, and more risk taking by
prosecutors.

--5till other cases could possibly be salvaged, but the
rate of conviction for these cases would be markedly
lower than that for cases which are now actively pro-
secuted.

-—-Some of <‘hese lower probability cases are essentially
order maintenance situations and should probably con-
tinue to be handled as at present.

--Many robbery and burglary cases that end without convic-
tions have victims who are drunks, transients or others
who frequent downtown skid row or nightlife areas. Few
satisfactory techniques now exist for obtaining reliable
witnesses and zvidence in these cases.

~--Better police and prosecutorial procedures might improve
convictability in these downtown cases to some extent,
but good results probably require greater use of police
decoys, old-clothes units and other apprehension tech-
niques that make use of police officers as witnesses.
Tactics for such units must be carefully devised and
controlled to avoid entrapment problems and the temp-
tation to get involved in administering street justice.

Obviously there are many situations in which no attempt
should be made to salvage cases--when later information shows
or suggests that the suspect is innocent, for example, or when
it appears that prosecution in another case would be more
appropriate or more efficient.

Some cases almost surely could have been salvaged without
further investigation or any major new investment of resources.
One was the case in which the patrol officer knew the address
of the victim but the attorney did not and wrongfully assumed
that she did not want to prosecute.
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The case in which two suspects stalked a wino on a park
bench and a little o0ld lady leaving the park was probably also
salvageable. While the case certainly would have been cleaner
if the robbery had been consummated and if the little old lady
could have been located, the observations of the officers were
sufficient themselves to establish the corpus of the crime and
render the confession admissible. In fact the study team was
informed by another attorney in the prosecutor's office of a
similar case in which he had secured a conviction. A number of
other cases also appeared salvageable, although at seriousness
levels considerably less than those originally thought
involved--trespass instead of burglary, for example.

Many other cases had some possibilities. Had the prose-
cution been pressed in these cases, some additional convictions
could probably have been obtained without great expenditure of
resources. Some of the cases 1in which the police officer
disagreed with the prosecutor's judgment fall into this cate-
gory, as well as some other cases. Without additional investi-
gative efforts, however, the rate of conviction for these cases

would 1likely have been far lower than that for the cases that
were actively prosecuted.

The major problem with many of these cases was the avail-
ability or willingness of the victim to prosecute. In many
considerable effort was made to try to locate or secure the
cooperation of the victim and the witnesses. Generally these
efforts did not come early in the process, however, and in many
instances both the police and the prosecutor appear largely to
have assumed that cooperation would not be forthcoming. Earlier
and greater efforts to secure cooperation and to gather other

relevant evidence would likely pay off in a greater number of
convictions.

While it would probably be possible to secure more
convictions in the domestic violence cases, it is uvnclear how
much effort these cases warrant. We do not know very much about
the utility of prosecution even in assault cases of this kind.
Arrest on the other hand often clearly does serve a useful
purpose. It cools many of these situations down, and seems very

similar to what James 9. Wilson has called order maintenance in
non-arrest situations.

It seems obvious that much more research--both theoretical
and operational--needs to be done with these cases. No one now
knows what to do with them. Police and prosecutors now go
through the motions of prosecuting them, knowing full well that
the case will probably be dropped and resenting their involve-
ment in such messy matters. Many feel used and some lecturé the
complainants about the evils of involving the system if they
are not going to follow through.
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Many robbery and some burglary cases that ended without
conviction involved drunks, transients, and other habitues of
the downtown area. Securing the cooperation of wvictims and
witnesses was particularly difficult in these cases. Victims
often gave non-existent addresses and sometimes ludicrous ones
such as '"the county jail." It is not surprising therefore that
many could subsequently not be located. Every police officer
and prosecutor interviewed was familiar with the situation and
recognized the problem. No general tactic or strategy had been
worked out to deal with the situation, however, and each case
essentially started the same frustrating process all over
again. In exceptional cases the wvictim or witness might be
brought to the police station until necessary information could
be obtiined, and in even rarer cases more stable lodging might
even be arranged during the time needed for prosecution. Simple
things like verifying the name and address of the wvictim,
however, were not routinely done. Most officers and prosecutors
viewed their job more as one of assessing whether the victim or
witness would show up rather than facilitating this or
encouraging them to do so.

While it seems likely that better police and prosecutorial
tactics could secure better results, the gains are likely to be
limited. There is only so much that can be done to persuade
society's dropouts to help in their own defense. Other strate-
gies are possible, however. One would be to abandon efforts to
deal with this problem and leave the field to the robbers and
burglars. This is morally indefensible and politically risky,
however, and few jurisdictions are 1likely to try it. A more
acceptable strategy, and one that might work much better than
the present policy, would be to use police decoys and other
procedures which generate police officers as witnesses rather
than drunks and transients. Observation of dangerous areas from
rooftops or other hidden places 1is another possibility.
Developing methods for prosecuting cases when the victim is not
present is another method which might be tried. Prosecutors
generally take it as a truism that they cannot successfully
prosecute a robbery case 1if they cannot produce the
victim--even 1if they have other good witnesses. The few
prosecutors who have tried such cases, however, report a
reasonably good success rate.
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Chapter Twenty-Two
ARREST POLICY

One major difference between Jacksonville and San Diego is
the arrest policy followed by the two jurisdictions. This
difference in policy has major implications both for under-
standing the meaning of conviction-attrition rates and for
improving enforcement policies.

It has long been evident that apprehension and conviction
rates for offenses such as prostitution, drunkenness, drugs,
gambling and vice generally depend a great deal upon enforce-
ment policies. It has been commonly assumed, however, that
enforcement policies for hard core crimes such as robbery,
burglary and felony assault were more uniform. This study shows
that enforcement policies for these crimes also differ. The
differences observed are not differences in the degree of
concern about serious crimes but in the methods used to combat
them. Each method has its own strengths and weaknesses and each
jurisdiction could clearly learn much from the other.

The differences in arrest policy described in this chapter
are easy to spot 1in reading crime reports or talking with
officers about what they do. They are much harder to describe
or to show in a report of this kind. It is particularly hard to
describe the differences in behavioral terms, that is, to pick
out objective factors which gave a clear understanding of the
differences. We found little guidance on this issue in prior
research and have therefore attempted to develop our own
methods and approach.

A. Differences in Arrest Policy

The most straightforward way to describe the differences
in arrest policy in Jacksonville and San Diego is to say that
the evidentiary standard for arrest and charge is considerably
higher in Jacksonville,

In Jacksonville the study staff found some kind of clear
cause to arrest in over 98 percent of the cases. In San Diego
on the other hand there was no clear cause to arrest in about
15 percent of the robbery cases, as shown in Table 22-1.
Probable cause was found to be likely in nearly half of these
cases, but questionable in the remainder.

There was also some question about probable cause to
arrest in nearly 10 percent of the San Diego burglary cases.
About half of these cases were regarded as having likely
probable cause and the remainder questionable probable cause.
Only one of the stranger-to-stranger felony assault cases
presented this kind of problem. Generally in these cases there
was clear probable cause to arrest.
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Table 22-1

Probable Cause to Arrest
(In percent of persons arrested)

Jacksonvilla San Diego
Percent Percent
Robbery Number Convicted Number Convicted
Arrest warrant - - 3] 100
Officer witnessed robbery
in progress 11 46 9 22
Citizen witnessed robbery
in progress 9 33 18 28
Officer witnessed other
crime in progress - - 5 -
Other clear probable cause 177 50 132 41
Likely probable cause 3 (67) 12 -
Questionable probable cause - - 18 -
Total 200 50 200 34
Burglary
Arrest warrant 5 60 5 80
Possession type crime - - 1 -
Officer witnessed burglary
in progress 53 87 64 70
Citizen witnessed burglary
in progress 23 57 11 64
Officer witnessed other
crime in progress 1 (100) 2 -
Other clear probable cause 115 66 1lle 52
Likely probable cause 3 - 11 -
Questionable probable cause - - 9 -
Total 200 70 219 53
Felony Assault
(Strangexr-to-stranger)
Arrest warrant - - - -
Officer witnessed assault
in progress 1 (100) 4 (25)
Citizen witnessed assault
in progress 10 70 11 73
Other clear probable cause 18 50 21 52
Questionable probable cause - - 1 -
Total 29 59 37 54
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In addition to the cases in which there was no clear
probable cause to arrest, there were a number of cases in which
there clearly was cause to arrest for some offense but no clear
probable cause to charge robbery, burglary or felony assault.
Together with the cases in which there was no clear cause to
arrest these cases totaled nearly a quarter of the robbery
cases in San Diego and about 15 percent of the burglary cases,
as shown in Table 22-2. In Jacksonville there are very few of
these cases. There are also very few felony assault cases of
this kind in either city.

Taking these tables together it would appear that there
are two situations which occur fairly frequently in San Diego
but rarely if at all in Jacksonville:

(1) An arrest for a robbery or burglary on something less
than clear probable cause and,

(2) The placing of a robbery or burglary charge with less
than clear probable cause on a defendant who has been
validly arrested on some other charge.

These two situations differ considerably both legally and
operationally. In the first situation a defendant who would not
otherwise be arrested is brought under detention and into the
criminal justice system. In the second a defendant who 1is
already vunder detention is given additional charges. This
second situation may result in greater ultimate penalties or in
a greater amount of pretrial detention but is obviously quite
different from putting a free person in jail.

Legally if there is no probable cause for arrest, the
arrest is d1llegal and evidence obtained because of the
illegality may be subject to exclusion. If a defendant is
already under a valid arrest, however, there is no requirement
of probable cause 1in order +to place additional charges.
Ultimately of course a suspect cannot be found guilty of the
additional charges without some determination of  their
validity, but there is no illegality and therefore no adverse
effects on the evidence available for placing the charges.

B. Circumstances Involved in Arrests

An alternate way of describing the difference in arrest
policy in the two jurisdictions is to describe the circum-
stances under which arrests are made.

In robbery cases about a third of the arrests in both
jurisdictions are made at or near the scene of the crime. There
the similarities end, however. About half the Jacksonville
robberies but only one-fourth the San Diego robberies are later
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Table 22-2

Probable Cause to Charge
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Robbery Number Convicted Number Convicted
Arrest warrant - - 6 100
Of ficer witnessed robbery
in progress 11 46 8 25
Citizen witnessed robbery
in progress 9 33 18 28
Other clear probable cause 177 50 122 44
Likely probable cause 3 (67) 10 -
Questionable probable cause - - 36 -
Total 200 50 200 34
Burglary
Arrest warrant 4 (75) 4 (75)
Officer witnessed burglary
in progress 53 87 62 73
Citizen witnessed burglary
in progress 23 57 11 64
Other clear probable cause 117 66 115 53
Likely probable cause 3 - 14 -
Questionable probable cause - - 13 -
Total 200 70 219 53
Felony Assault
(Stranger-to~stranger)
Arrest warrant - - - -
Officer witnessed assault
in progress 1 (100) 4 (25)
Citizen witnessed assault
in progress 10 70 11 73
Other clear probable cause 18 50 21 52
Questionable probable cause - - 1 -
Total 29 59 37 54
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arrests for specific offenders known by name or address. Nearly
a quarter of the San Diego cases but hardly any of the
Jacksonville cases are later street stops which lead to arrest
for the robbery or later arrests for another crime to which
robbery charges are added.

The consequences of these differences in the kinds of
arrests and charges made can easily be seen in Table 22-3. The
conviction rate for on-scene or near on-scene arrests is
relatively similar in the two jurisdictions. Similarly the
conviction rate for the later arrest of a specific offender
known by name or address. Later arrest for another crime or
later street stop, two categories which are relatively unique
to San Diego, however, produce almost no convictions. Only the
later arrest based on a victim spotting the suspect shows a
significant difference in the conviction rate. In Jacksonville
the conviction rate for this category is near the average for
all robberies, while in San Diego it is very low.

The picture for burglary is much the same as that for
robbery. About half the arrests in both jurisdictions are
on-scene or near on-scene. In Jacksonville three-fourths of the
remainder but only half those in San Diego are later arrests of
specific offenders known by name or address. About 10 percent
of the San Diego cases but few of the Jacksonville cases are
later street stops which 1lead to an arrest for the sample
burglary.

As 1in the robbery cases, the conviction rates for the
on-scene and near on-scene arrests are similar. The conviction
rates for later arrests of specific offenders are also similar.
The conviction rate for the San Diego categories not duplicated
in Jacksonville, however, is quite low, as is the San Diego
rate for later arrests based on a victim or witness spotting
the suspect.

Most stranger-to-stranger felony assault arrests are made
at or near the scene of the offense in both jurisdictions, as
shown in Appendix Table C-22-1. Even for this offense, however,
there are more later arrests in San Diego. The conviction rates
are similar in each city.

A more detailed breakout of the way in which burglary
arrests are made further illustrates the difference between the
two cities. In San Diego there are more arrests near the
premises, more based on possession of stolen property, more
based on pawned property and more which are simply later, as
shown in Tahle 22-4. In Jacksonville on the other hand there
are considerably more arrests following investigation. Again
the conviction rate in the two cities is relatively similar for
the same kind of arrest situation.
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Table 22-3

Arrest Relationship to Principal Charge

(In number and percent of persons arrested)

Robbery

Arrest on~scene or nearby

Later arrest of suspect
identified by name or
address

Later arrest based on
victim or witness spotting
robber

Later arrest for other
crime to which charges for
this robbery are added

Later street stop leading
to arrest for this robbery

Other
Total

Burglary
Arrest on-~scene or nearby

Later arrest of suspect
identified by name or
address

Later arrest based on
victim or witness spotting
burglar

Later arrest for other
crime to which charges for
this burglary are added

Later street stop leading
to arrest for this burglary

Other
Total

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted
71 47 79 41
85 53 51 59
22 46 9 -
4 (50) 20 5
1l (100) 24 13
7 43 17 6
200 50 200 34
100 80 117 67
81 57 53 51
8 88 4 -
1 (100) 6 -
3 (100) 22 14
7 14 17 47
200 70 219 53
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Table 22-4

Circumstances of Apprehension--Burglary
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Numbexr Convicted Number Convicted
In premises 45 84 45 71
Entering 7 86 6 67
Exiting 1 (100) 4 (50)
Close proximity 15 73 23 78
Hot pursuit from premises 8 88 8 88
Hot pursuit from point
of entry 2 (100) 2 (50)
Nearby within 1 hour 13 62 27 48
Later based on possession
of stolen property 1 (100) 14 21
Later based on pawned
property - - 8 63
Later--car license 2 (100) 3 (67)
Later~-after disposing
of stolen property 1 (100) 2 -
Later--V-W spotted on street 4 (75) 2 -
Later--other 20 65 30 30
Following investigation 78 55 42 48
Unclear 3 (67) 3 -
Total 200 70 219 53

One very common situatior in San Diego involves the
suspect who is found to be in possession of property stolen in
a burglary. Even though such persons may ultimately be punished
for only one of these offenses, in San Diego it is quite common
for both to be charged. This was the case in nearly a quarter
of the study cases, as shown in Table 22-5.

In Jacksonville on the other hand defendants may legally
be charged and convicted of both offenses. Few burglary arrests
of this kind are made, however. It is not clear from the cases
studied whether this means that few suspects are found to be in
possession of property stolen in a burglary or whether the
arrests for this kind of situation are generally labeled as
possession of stolen property by the police.
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Table 22-5

Relationship of Burglary Charge
To Possession of Stolen Property Charges--Burglary
{In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted
No possession of stolen
property charges 193 68 170 52
Arrest is primarily based
on possession of stolen
property 1 (100) 21 43
Both charges based on
something more than
possession of stolen property 5 100 26 69
Unclear or unrelated 1 (100) 2 -
Total 200 70 219 53

About half the San Diego cases involving both burglary and
possession of stolen property charges are based primarily on

possession of stolen property and about half are based on other
evidence.

Still another way of analyzing arrest policies in the two
jurisdictions is in the extent to which a specific crime was
known at the time the arrest was made. In the Jacksonville
burglaries a specific crime was known in every instance but
one, and in that instance the officer's instinct turned out to
be correct, as shown in Table 22-6. In San Diego there are many
more instances in which no specific robbery or burglary had
been identified at the time of arrest. As already discussed,
some of these are cases in which the arrest is made for another
crime and the robbery or burglary charge added. In other
instances, however, the arrest was for the robbery or burglary.
Arrests for stranger-to-stranger felony assault were always for
a specific crime known at the time of the arrest.

In Jacksonville only about an eighth of the arrests for
burglary arise out of street stops of any kind. In San Diego
the total is nearly twice as high, as indicated in Table 22-7.
While the number of arrests from street stops for the principal
charge itself is similar, the number charged with burglary as
the result of stops for other crimes is five or six times as
great in San Diego.
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Table 22-6

Specific Crime Known at Arrest?
(In percent of persons arrested)

Burglary Robbery

Jacksonville San Diego San Diego
Specific Percent Percent Percent
Crime Known? Number Convicted Number Convicted Number  Convicted
Yes 199 69 196 57 172 39
No, but there were
particular suspicions 1 (100) 9 11 4 -
No, general suspicions
only - - 7 - 2 -
Vague suspicions - - 5 - 12 -
Other - - 2 - 6 -
Unclear - - - - 4 -

While full data is not available for robbery cases, the
number of arrests arising out of street stops appears to be
much higher than for the burglary cases. The proportion of
arrests arising out of street stops is even lower for
stranger-to-stranger felony assaults.

Warrants are not much used for arrests for any of the
offenses studied, as shown in Appendix Table C-22-2,

C. - Differences in Police Release Policies

One immediate and obvious difference between Jacksonville
and San Diego is the number of police release cases. There are
no police releases in Jacksonville, while a full 39 percent of
all robbery arrestees, 13 percent of all burglary arrestees and
29 percent of assault arrestees are released by the police in
San Diego, as indicated in Table 22-8.

Even in California where the law explicitly allows the use
of police release for suspects for whom there are insufficient
grounds for filing a complaint, and where most police depart-
ments use the procedure to some degree, the extent of release
by the San Diego department is unusual, as shown in Table 22-9,

The mere fact that a police department chooses to release
suspects on its own, however, while another does not or does so
to a lesser degree is of course not an indication of a differ-
ence in who gets arrested or on what evidence. Differences in
such rates are one possible starting place, however, in
examining such issues.
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No street stop

Table 22-7

-

Type of Street Stop
(In percent of persons arrested)

Jacksonville San Diego
Burglary Burglary Robbery
Percent Percent Percent

Number Convicted Number Convicted Number Convicte

involved 176 69 163 63 117 37

Street

stop for

principal charge

~-on-scene or nearby

within 30 minutes 17 71 20 40 31 52
-30 minutes to

6 hours 1 - 4 - 19 42
-6 to 24 hours 1 (100) - - 1 -
-24 hours or more - - 3 - 5 -
Street stop for

other crime

-on~scene or nearby
within 30 minutes
of sample event
{(coincidental

happening) - - 9 67 1 -

-30 minutes to
6 hours of sample

event 2 (100) 2 - 7 -
-6 to 24 hours - - - - 1 -
—24 hours or more 1 - 16 - 15 -
Unclear 2 (100) 2 —= -3 i
Total 200 70 219 53 200 34

'l.

|
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Table 22-8

Police Releases
(In percent of persons arrested)

Jacksonville San Diego
Number Percent Number Percent
Robbery NA NA 78 39
Burglary NA NA 27 12
Felony assault NA NA 47 26

Note: There are no police releases for any offenses in Jacksonville.

Table 22-9

Police Releases--Statewide and a
Selected California Counties, 1979
{In percent of persons arrested)

Felony
All Felonies Robbery Burglary Assault

San Diego PDb NA 39 12 29
San Diego County 16 29 10 20
Statewide 11 19 10 11
Alameda County 1 5 1 1
Fresno County 5 6 3 3
T.os Angeles County 17 27 18 18
San Francisco County * - - -

} Santa Clara County 23 29 16 32

? Yolo County 1 - 1 -
8Source: California Bureau of Criminal Statistics, Criminal Justice

Profiles--1979.

bData based on study samples.

*
Less than 1 percent.
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Chapter Twenty-Three
THEORIES OF ATTRITION
While there has been relatively little systematic study of
case attrition in the past, virtually everyone--from the moral
majority and the most recent political speakers to the cop on
the beat--has a clear idea as to the cause of non-convictions.
Some of the many reasons advanced are that attrition is due to:
-~-Delay in the trial of cases.

--Soft-hearted judges.

—-~The decisions of the Supreme Court of the United States
under Chief Justice Warren.

--Too heavy a worklocad for prosecutors or for police.

--Too much plea bargaining.

--Lack of adequate resources.

These theories have at least one thing in common. They all
assume that convictions (or non-convictions) are determined by
something other than the guilt or innocence of the defendant.
Most are based on a tacit assumption that some guilty defen-
dants are being released and imply or suggest that something
could or should be done about the cause or reason for
attrition.

From the defense side there are also complaints--too many
defendants are being convicted who ought not to be. Some of the
reasons advanced for this problem are:

--Too much plea bargaining.

~--Too heavy a workload for defense counsel.

~-Discrimination against racial and ethnic minorities and
lower class defendants.

--Lack of competence and training for defense counsel.

--Systematic biases which adversely affect defendants not
granted pretrial release.

These theories and others which might be stated fall into
four general groups:

~--Theories based on the guilt or innocence of the defen-
dant as indicated by tlie evidence in the case.
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-~-Theories based on individual characteristics of the case
which are not related to the guilt or innocence of the
defendant.

--Theories based on the organization, structure and
policies of the criminal justice agencies and system in
the community.

~--Theories based on the larger political and social
character of the community.

Most of this report has concerned the first two of these
groups. It seems obvious, however, that all four are important
and that 1larger organizational and political issues have a
significant bearing on what happens in individual cases.
Standards of proof among other things are ultimately geared to
community standards as reflected in the actions of juries, and
we have frequently been told, for example, that juries in one
part of the county would not convict on a particular kind of
case but that juries from other parts of the county would.

It was not possible in the course of this study to analyze
all the many theories of attrition that have been brought
forward. We have attempted to analyze some of the more
important theories, however, and these analyses are included in
the appendix volume. The analyses are based on the literature
rather than the jurisdictions studied. The conclusions are
generally supported, however, by ocur observations and analyses
in the jurisdictions studied. A brief summary of the analyses
is given in the paragraphs which follow.

A. The '"Sociological" Hypothesis

One important theory often advanced to account for
differences in the outcome of cases is the effect of extralegal
characteristics such as race or class. The available studies,
including this study, suggest that these factors have rela-
tively 1little impact in contemporary criminal justice. While
studies often show that members of one race are convicted more
often than members of another--that in a particular locality,
for example, blacks are more often convicted than whites or
that whites are more often convicted than Hispanics--when these
extralegal factors are considered along with other factors,
such as nature of the offense, evidence, and prior record, the
effects of race or class normally disappear. In general the
more sophisticated the prior studies have been, the smaller the
effects they have been willing to ascribe to extralegal at-
tributes. The question is by no means settled, however, and
future studies may find greater effects. One area which has not
been extensively probed are the indirect effects of race, class
and other extralegal characteristics. Thus, while it seems
reasonably clear that decision-makers do not currently convict

238



defendants more readily simply because of their race or class,
it is possible that race or class influence other factors such
as the acquisition of a criminal record or the believability of
important witnesses, which do bear on convictions.

B. Pretrial Detention and Delay

Two widely accepted explanations of attrition are that
pretrial detention causes defendants to be convicted and that
pretrial delay, by wearing out witnesses and causing the loss
of evidence, allows defendants to escape conviction. It 1s also
widely assumed that detained defendants have a strong incentive
to plead guilty quickly and released defendants a strong
incentive to delay.

Both of these theories emerged from early empirical
studies which took few or no other factors into account. Later
studies, which take more factors into account, are more
equivocal.

Despite the obviocus connection between pretrial detention
and pretrial delay, virtually no studies have analyzed their
joint effects on convictions. According to the theories, these
effects could be expected to neutralize each other in some
instances and reinforce each other in others, as shown in
Figure 23-1,

Because the prior studies have not analyzed these factors
together it is not possible to indicate whether the relation-
ships suggested in the figure exist or not. The one study which
has investigated these relationships together clearly indicates
that the two concepts are 1linked but is QPt comprehensive
enough to answer the many questions involved.” Until the joint
effects have been studied more thoroughly neither pretrial
detention nor pretrial delay can be taken by itself to provide
an important explanation of attrition.

C. Plea Bargaining

There are at least two major theories about the effects of
plea bargaining on attrition. One is that it causes attrition

Figure 23-1

Effects of Pretrial Detention and Delay on Convictions

No Delay Delay
No detention Increase~Decrease Decrease~Decrease
Detention Increase-Increase Decrease—-Increase
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and the other is that it causes convictions. While there is a
great deal of rhetoric, the only major study found which
discusses the theory that plea bargaining causes attrition is
the evaluation of the Alaska ban on plea bargaining. This
evaluation supports the theory and concludes that the elimin-
ation of plea bargaining decreased attrition. This result
holds, however, only if convictions are defined as prison
sentences. If convictions are defined in a more normal way, the
study shows that the elimination of plea bargaining brought

about a small increase in the percentage of defendants not
convicted.

The theory that plea bargaining increases convictions 1is
much better supported. Not only is there a widespread belief
among prosecutors, defense lawyers, judges and researchers that
sentencing concessions to defendants who plead guilty lead to a
greater number of convictions than a system in which no such
concessions are made, but several major studies have concluded
that plea gargaining accounts for around a third of all
convictions. There are serious methodological flaws in these
estimates, however. One makes the unwarranted assumption that
if plea bargained cases went to trial, they would have the same
percentage of acquittals as the cases now tried. The other
assumes that the kinds of criminal offenses prosecuted in the
91 federal district courts are similar, a Efoposition that is
difficult to square with the data available.

While the principle has not been well demonstrated statis-
tically, it seems 1likely that plea bargaining does increase
conviction rates for felonies slightly and that the amount of
the increase 1is related to the magnitude of the sentencing
concessions made. The increase in convictions insofar as
misdemeanors and minor offenses 1is concerned may well be
greater., Many defendants charged with these offenses serve no
additional time if they plead guilty and thus have a powerful
incentive to plead. Because most jurisdictions already rely
heavily on plea bargaining for processing cases it seems
doubtful that conviction rates could be further increased
through greater use of plea bargaining without serious erosion
of criminal sanctions.

D. System Resources

Common sense says that there is a relationship between
system resources and caseloads and the attrition rate. Too many
cases means that some get slighted and that convictions suffer.
The studies available are equivocal, however--showing only
slight effects on police performance as measured by arrests or
clearances and limited or no effects on prosecutorial per-
formance as measured by convictions. These findings are similar
to those in' other fields such as education, welfare, and
probation, indicating that reduced workload has a negligible
effect on performance.
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What are policymakers to conclude about these findings?
Can more money help control crime? Can the conviction rate be
increased by more police, prosecutors or resources?

The studies available give us 1little guidance on these
questions. They suggest caution about expecting too much from
increased resources but are far too limited to indicate that
increased resources cannot help.

One reason the studies to date are so equivocal may be
that most agencies could manage existing resources better. If
this 1is true, additional resources are 1likely to result in
better performance only if coupled with improvements in manage-
ment or changes in the pattern of expenditure.

E. System Organization

It seems axiomatic that good organization should result in
better performance. Very 1little is known, however, about the
effects of organization on convictions and the information
available mostly indicates what does not work.

While there are many reasons to believe that police
performance is the key to a greater number of convictions, the
police are organized more to make apprehensions and to maintain
order than to produce convictions. Officers understand what is
necessary for an arrest but often are quite unclear about what
is necessary for a c¢onviction. The police priorities are not
necessarily wrong. Apprehensions and order maintenance are
important functions. If more convictions is an important goal,
however, police priorities may need to be altered.

Prosecutors on the other hand are organized to produce
convictions and have in recent years tried a number of inno-
vative measures designed to produce more convictions, including
career criminal and victim-witness programs. Research to date
indicates that these new programs have had some effects on
sentences but no major effect on convictions in most juris-
dictions. These findings may be too pessimistic, however. The
research has been difficult, and the findings are far from
conclusive. What seems likely, however, is that the 1limited
effects are due largely to the fact that in many offices the
weaker cases are screened out and never filed, and that the
cases which survive this process do not require a great deal of
extra attention in order to obtain convictions.
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Chapter Twenty-Four
SUMMARY AND IMPLICATIONS

The purpose of this study has been to improve our under-
standing of case attrition and to render it a more useful tool
for analyzing system performance and fighting crime.

The study makes two kinds of findings: those which help to
understand what attrition is and how it should be measured and
those that suggest ways to improve the criminal justice system
itself. Major findings concerning the meaning of attrition are
that:

--The single most important factor in determining whether
a jurisdiction will have a high or a low attrition rate
is the arrest policy followed in the jurisdiction.

~-The single most important factor in determining whether
a prosecutor's office will have a high or low conviction
rate is the policy that the office follows with respect
to screening and filing cases.

--A high prosecutorial conviction rate may be a sign of
excellent prosecutorial performance or a sign of overly
conservative charging policies. The best test is not the
rate itself but the kind of charges not filed.

--A high attrition rate may be a sign of lax performance
by either the police or the prosecutor, illegal or
highly aggressive police work, or a very careful police
command - and control system which keeps unusually
detailed records of police arrest activity. Again the
best test is not the rate itself but the kind of
marginal arrests or charges made.

While conclusions based on two jurisdictions cannot be
taken as conclusive, study findings strongly suggest that
attrition can be reduced in many jurisdictions. These findings
emphasize the roie of evidence:

--The factors which most strongly affect whether a given
arrest will become a conviction or not are those
relating to evidence.

—--Whether an arrest will become a conviction or not is
usually determined very early in the process.

-~Most suspects who are arrested but not convicted are
thought by police and prosecutors to be guilty.

--Many cases of this kind are dropped for evidentiary
reasons but could and probably ought to be salvaged.
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-~Salvageability of these cases depends on earlier police
investigation, greater investigative effort to solidify
cases, and more risk taking by prosecutors.

--The amount of evidence available in a particular
locality differs considerably from that available in
other localities.

~--The effect of a particular piece of evidence also

appears to differ considerably from location to
location.

--There are significant differences among offenses in both

rates of conviction and factors associated with
conviction.

--It is possible to predict with a high degree of statis-
tical accuracy which arrests will end in conviction and
which will not.

~-Individual defendant characteristics such as age, race,

and prior record do not appear to be consistently
related to the 1likelihood of conviction in the juris-
dictions studied.

~-The exclusion of evidence by the courts because of

illegality is a minor factor in reducing the number of
convictions.

--Prior research suggesting that up to one-third of all
convictions are attributable to plea bargaining is not
well supported.

A. Implications for Police Administrators

The most important implication of this study for police
administrators is that the police need to devote much more
attention to the problems of convictions. Convictions depend
upon evidence and evidence is largely produced by the police.

Because convictions require more evidence than arrests and
the police are geared more to produce arrests than convictions,
police do not now obtain all the evidence <that could be
gathered. Prosecutors could theoretically pick up the slack,
but are not organized to do so. As a practical matter
therefore, if the evidentiary gap between the standard of
probable cause needed to arrest and that of beyond a reasonable

doubt needed to convict is to be filled, it must be filled by
the police.

Many steps will be necessary to accomplish this goal.
Seven that are particularly important are:
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(1) Police investigators and police officers should
receive much more specific training concerning the regquirements
for conviction. Such training should be offense-specific.
Because police agencies currently emphasize apprehensions and
clearances much more than convictions, there is often a serious
lack of knowledge about the practical requirements for
achieving a conviction. Assignment of officers to the prose-
cutor's office for temporary duty or for short periods of
observation in the charging office might be one practical way
of providing this kind of training.

(2) There should be specific feedback to the police
officers involved concerning each case disposition. Brief
written reasons should be given for non-conviction dispositions
and suggestions made for improvement in future: cases. Weak~
nesses and suggestions for. improvement should also be pointed
out in conviction cases.

(3) Police administrators should insist on some regular
method of two-way communication at the working 1level with
prosecutors concerning the handling of cases. Ideally there
should be periodic meetings between working-level police super-
visors and working-level prosecutorial supervisors, These
meetings should be held at least quarterly and should include
discussions of particularly troublesome or especially "good"
cases. The purpose of these meetings should be to increase
understanding as to why actions were taken and how performance
on each side might be improved. Special attention should be
paid to developing policies and procedures that simplify police
tasks while still producing needed evidence. The present
practice in some prosecutor's offices which makes it possible
for police officers or police supervisors to protest specific
decisions with which they are unhappy is a useful one, but
there is also a need for more direct and more regular
communication.

(4) Police attention to issues related to convictions will
be increased if attrition-type data are regularly collected,
compiled, distributed, and reviewed. These compilations should
not replace performance indicators concerning apprehensions but
should be given much more departmental emphasis than now is the
case.

(5) Much more attention needs to be given to the kinds of
evidence produced by particular apprehension strategies and
techniques and the effect these different kinds of evidence
have on convictions. Many robbery victims, for example, are
downtown transients who often are unavailable or unwilling to
prosecute. It would certainly be possible to address this
problem through improved victim-witness programs. (We talked to
one prosecutor who arranged several weeks lodging for a
transient victim in a particularly important case.) Presumably

245




it would also be possible to address this problem through
greater investigative resources, employed in this instance to
locate the victim at the appropriate time. A better strategy,
however, would appear to be to increase the number of appre-
hensions made through the wuse of old-clothes-type decoy
operations. When apprehensions are made in this way, the

principal witness is a police officer and convictions are more
likely.

(6) The fact that the amount of evidence such as identifi-
cations and confessions in a c¢ase varies considerably from
jurisdiction to jurisdiction suggests that much more experimen-
tation needs to be undertaken to discover the best techniques
for obtaining the various kinds of evidence. While some of the
variance may be due to differences in the communities involved,
it seems likely that some is also due to the use of superior
techniques on the part of particular agencies.

(7) Police administrators should give serious consider-
ation to shifting investigative resources from the solution of
crimes--where these resources are relatively inefficient--to
building cases against suspects already Aarrested, where the
payoff might be greater. In many departments small amounts of
additional case building might increase conviction rates for
crimes such as robbery, burglary and felony assault by 10
percent or more.

B. Implications for Prosecutors

There are three major implications of this study for
prosecutors:

(1) The first implication is that it is very much in the
prosecutor's . interest to improve police efforts to gather
evidence and build strong cases. This can be facilitated if the
prosecutor takes the initiative in providing much more feedback
concerning the problems and outcomes of cases and by creating
regular methods for two-way communication concerning cases at
the working level.

(2) The second implication is that prosecutors should pay
much more attention to cases at an early stage. Many offices
already emphasize this by their manner of screening and by
procedures followed by their career criminal prosecution units.
Even greater emphasis, however, is warranted.

(3) The third implication 1is that prosecutors should
monitor cases not filed as well as those which are. A high
conviction rate is a good indication of office efficiency, but
it could also indicate that the office is achieving less than
it might in crime control by something 1like '"creaming" or
"skimming." An annual audit of a sample of cases not filed
would help to indicate whether good prosecutorial opportunities
are being missed.
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C. Implications for Research

This project was based primarily on a study of two juris-
dictions. One important question therefore is the generaliz-
ability of the results obtained. Are the jurisdictions studied
typical or would other factors appear in other jurisdictions?
While analysis of the information available and observations in
other jurisdictions suggest that the most basic study findings
are generalizable, it is also clear that some American criminal
justice systems differ considerably from the two examined, and
it would be surprising if further research did not disclose
some important differences. Analysis of other jurisdictions and
other offenses 1is consequently a major task for future

research.
Other important implications for research are:

--There needs to be much more research into the questions
relating to arrest policy. The types of arrest policy
and consequences of different kinds of policies need to
be spelled out in much greater detail.

--Much more attention also needs to be paid to evidence
and the consequences of evidence. It is apparent that
the kinds of evidence generally obtainable in crimes
varies enormously. The differences are not well
delineated, however. Spelling out the kinds of evidence
needed for specific offenses would not only make future
research in this area much more sophisticated but would
also assist greatly in training police officers and

prosecutors.

-~The fact that different jurisdictions produce different
quantities of evidence and that particular kinds of
evidence appear to have considerably different weights
needs to be explored intensively. Is the difference
simply the communities involved or is it the product of
particular police or prosecutorial techniques?

--The predictability factors associated with convictions
need to be explored in much greater detail. If those
found hold up on closer examination, they have consider-
able potential as a method for sensitizing police
officers to the requirements for conviction and
improving police decision-making. They could, for
example, be used in much the same way that solvability
factors are now being used in the apprehension process.

~-Studies which compare jurisdictions in terms of overall
rates of conviction are 1likely to be misleading if
they fail to consider differences in proportions of
different offenses handled by each jurisdiction. More
accurate conclusions may reguire cffense-gpecific
analyses of conviction rates across jurisdictions,
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~~The study findings with respect to the effect on convic-
tions of pretrial detention and delay strongly suggest
that these factors work together rather than separately
and that both have been widely misunderstood. These
findings indicate & need for more research in this area.

Some other implications are perhaps not so obvious:

-—-An important part of the deterrence literature is based
on arrest data. If these data are not comparable, as
appears to be possible, the findings may be questioned.

--Neither the plea bargaining nor the sentencing litera-
ture devotes much attention to evidence. Our findings
suggest that evidence is an important component of plea
bargaining, and it may influence sentencing as well.

-~The case method of counting may overstate the amount of
charge reduction and the effects of plea bargaining.

D. Implications for Statistics

Reliable, comparable statistical information is essential
to public understanding of the crime problem. By providing a
benchmark and knowledge of other jurisdictions and systems,
such information is also essential to the improvement of
justice system performance.

A good deal of past attention has been paid to the
problems of counting important crimes. The system for counting
crimes known to the police, even if imperfect, is fairly well
developed. Victim surveys promise to develop other accurate
indicators of crime.

Much 1less attention has been paid to the statistical
issues involved in defining and counting arrests. As a conse-
quence, these figures are much less comparable than has been
assumed,

Much the same problem exists with prosecutorial and court
statistics. Not only are these often not comparable from
jurisdiction to jurisdiction, but they alsoc often cannot be
connected with arrest or other figures within the same system.

There are six major recommendations concerning statistics:

(1) There is a need for a new and better conviention on the
counting of arrests for statistical purposes. The Uniform Crime
Reports system is adequate as a starting point but needs to be
refined and its definitions brought into line with existing
practice,
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(2) There needs to be a renewed effort to develop offender
based tracking systems which can tie together the work of the
police, prosecutor and courts. With the exception of one or two
states and a few 1local systems it is extremely difficult to
determine what happens to arrestees even for the most serious
crimes. No commercial enterprise involving a product or service
of such significance or cost would be so cavalier.

(3) There 1is also need for greater comparability in
counting cases and dispositions. Better definitions are needed
to ensure that counts refer to the same procedures and that
misdemeanor dispositions for felony charges are not ignored.

(4) Much more thought also needs to be devoted to the
question of the proper unit of count. The case method commonly
in use overestimates convictions and gives an impression that
there is considerably more charge reduction than is the case.

(5) There needs to be much more concern about the accuracy
and comparability of data from computerized information
systems. Even systems like PROMIS which have a common parentage
produce data much less comparable than has been supposed.

(6) Information as to the reasons for case dispositions
and other decisions is a useful addition to present statistical
systems. If this is to be accurate and complete, however, much
more attention needs to be given to the categories employed and
the methods used for collecting this kind of information.

E. Implications for Public Understanding: The Media and the
Political Process

There are two important implications of this study for
public understanding of the c¢riminal justice system. These
implications relate primarily to the way criminal justice
issues are presented in the press and in political debate:

--The first implication concerns the use of statistics
concerning convictions in political races for prosecu-
torial office. From the previous analysis it should be
obvious that a high conviction rate is not a clear
indicator of excellent or even adequate performance. The
media and the public should therefore refuse to accept
conviction rates at face value and should insist on more
detailed information concerning prosecutorial per-
formance.

--The second implication concerns the media and political
discussion of attrition rates themselves. Periodically
in almost every locality the media or political partici-
pants "discover" the fact that not everyone arrested is
convicted. Sometimes this discovery engenders a highly

249



useful discussion and debate about the operation of the
local criminal justice system with lots of information
and viewpoints. At other times, however, this discovery
triggers a setpiece in American theatre. Someone claims
to be shocked about this "awful state of affairs" and
identifies an appropriate culprit who is then burned at
the stake of public opinion. The dimplication of this
study 1is that this second kind of approach is an
exXercise in political or media demagogery rather than an
attempt at serious public discussion.
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l  APPENDIX A
' Table A-1
Robbery Sample
l Jacksonville San Diego
v Cases selected from boo}ing
I logs as robbery arrests 213 219
Coded 200 200
. Not coded
l Turned over to another
jurisdiction or another
law enforcement agency 4 7
E Defendant failed to appear,
case off-calendar 1 2
! Defendant was wanted on a
robbery charge for which he
had previously been arrested
or was wanted for probation
violation for prior robbery
conviction 5 3
i RobbeEy was really a grand
theft - 2
. . 3
Remanded to juvenile court - 1
Expunged, file not available 1 -
! File not available for other
reason 2 4

lCases in which robbery was the most serious charge.

2Defendant and victim were in collusion and staged a phony robbery from
store in which "victim/clerk" worked.

3Defendant lied about age at arrest and was really a juvenile.
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Table A-~2

Burglary Sample

Jacksonville San Diego

Cases selected from booking

logs as burglary arrests 418 398
Long forms coded2 200 219
Short forms coded3 197 162
Not coded

Turned over to another

jurisdiction or another

law enforcement agency 6 6
Defendant failed to appear,

case off-calender - 3
Defendant was wanted on a

burglary charge for which

he had previously been

arrested or was wanted for

probation violation for prior

burglary conviction 8 5

4

Remanded to juvenile court 1 -
Expunged, file not available 3 -
File not available for other

reason 3 3

1 . . .

Cases in which burglary was the most serious charge.

2Extended coding was done for commercial and residential building burglaries.
3short-form coding was done for auto burglaries, burglaries which were
primarily shoplifting and miscellaneous thefts,

4Defendant lied about age at arrest and was really a juvenile.
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Table A-~3

Felony Assault Sample

‘Jacksonville San Diego
Cases selected from booking
logs aslfelony assault
arrests 205 200
Long forms coded2 29 37
Short forms coded3 167 144
Not coded
Turned over to another
jurisdiction or another
law enforcement agency 1 2
Defendant was wanted on an
assault charge for which
he had previously been
arrested or was wanted for
probation violation for prior
assault conviction 1 4
Victim died so charges were
changed to homicide 1 1
Failed to appear 1 4
Off calendar 1
Expunged, file not available 2 0
File not available for other
reason 2 8

1 . . :
Cases in which felony assault was the most serious charxge.
2Extended coding was done for stranger-to-stranger assaults.

3Short-form coding was done for assaults in which the participants
any kind of prior relationship of 24-hours' duration or more.
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Appendix B
METHODOLOGY FOR THE REGRESSION ANALYSIS

A. Variables for Inclusion

The data set contained more than 300 relevant items which
in theory could have been used in the regression analysis. Our
choice of a final 1list of between 95 and a hundred for
robberies and about 70 for burglary was based on both theore-
tical and statistical criteria.

The first step was to examine the bivariate relationship
of evidentiary, extralegal, processing and offense information
to case outcome for all items in the data set. For many of
these the simple criteria for inclusion was a significant bi-
variate relationship. Given the exploratory nature of the study
a .10 level of significance was used. All extralegal attributes
were included even 1if not significant. We felt this was
imperative, since even through a bivariate relationship was not
significant, it could become significant after other variables
were controlled for. Given the importance placed upon
extralegal attributes in past research, this approach appeared
necessary.

Past research, our own thinking and a desire to compare
jurisdictions and offenses led us to include some items which
in a statistical sense were not significant.

B. Treatment of Missing Information

Our general approach for handling missing data was to
recode it in such a way that the original, bivariate relation-
ship was 1lowered, making for a conservative assumption and
model of conviction. Variables which had a large amount of
missing information were excluded. For some cases some assump-
tions could be made about the missing data, and again these
were conservatively made. We were very aware of the fact that a
listwise deletion of cases would have made our sample size drop
considerably, since missing information was distributed
more-or-less randomly in the data set. If this treatment of
missing data did anything to the analysis, it 1likely lowered
our ability to explain case outcome and increased measurement
error slightly among the independent variables.

We were, of course, constrained in this analysis to
largely categorical independent variables and some continuous
variables. For continuous independent variables tests of
linearity were performed; if the test was not significant, the
data were dummy coded and used in the analysis if relevant and
if an alternative method of coding the data was meaningful and
reasonable.
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c. Method of Analysis

After defining the variables to be used in the multi-
variate analysis choices had to be made about the specific
method to analyze the data and the form of the analysis within
constraints of time, resources, available computer programs,
the state of the methodological art and past research methods.
The general problem to be resolved was to identify a method for
predicting a binary dependent variable, case outcome, using
more than 100 independent variables and sample sizes of 200
each in Jacksonville and San Diego robberies and Jacksonville
burglaries, Due in large part to the timing of the data

collection analyses were perforce conducted separately by
jurisdiction and offense.

The primary method of analysis chosen was regression
analysis. Other more powerful and/or appropriate techniques,
such as PROBIT, LOGIT and ECTA, were too expensive, unfamiliar
to most audiences or were not considered appropriate in the
time available time because of unknown characteristics of the
data set. Regression analysis was deemed appropriate as an
exploratory method of analysis. Under some not-so~restrictive
conditions 1its results are similar to those found with alter-
native techniques (Goodman, 1975).

Regression analysis assumes that the probability of a
dependent variable is a linear or straight line function of a
variable or variables: a positive linear relationship exists,
for example, where income increases with each additional year
of education; an example of a negative linear relationship is
the diminution of crime as age increases. Nonlinear relation-
ships may a&also be specified, but most sociological relation-
ships can be described in linear form (Blalock, 1980).

In its basic form the regression equation takes the form Y
= a + bX + e where "Y" is the dependent variable, "a" is the
constant or intercept, "b" the regression coefficient, and "e"
the error term. The constant "a" is the point at which the
regression line crosses the Y axis on the two dimensional plane
and represents the predicted wvalue of Y (Y) when the b
coefficient is 0. The b coefficient describes how much of a
change is predicted in Y with a one unit increase or decrease
in b, The error term is the residual variation, i.e., the
squared difference between the actual and predicted (Y) scores.
These errors or residuals are a result of measurement error of
Y and causes of Y which are not in the equation.

The assumption of regression analysis using ordinary least
squares estimates of the best fitting regression line is that
the expected value of the error term is 0 and that it will be
approximately normally distributed. The critical assumption is
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that the error term is not correlated with the independent
variable. Regression analysis also assumes that the Y's are
normally distributed for each fixed X and that the standard
deviations of the Y's are equal regardless of the value of X.
This property of edqual variances is referred to as homo-
scedasticity.

The Pearson correlation coefficient, r, describes the
strength and direction of the linear relationship between Y and
X. It has a value ranging from +1 to -1. When the b coefficient
is standardized, the resulting figure is called a beta weight
or path coefficient. It represents the amount of change
produced in the dependent variable by a standardized change in
the independent variable. Of course more than one variable may
be included in the regression, called multiple regression. In
this case the beta weight refers to the change in the dependent
variable produced by an independent wvariable while controlling
for other independent variablegz Moreover, the multiple corre-
lation coefficient squared, R, indicates the proportion of
variance explained or accounted for by the joint contribution
of two or more independent variables. R® ranges from 0 (no
linear variation explained) to 1 (perfect linear relationship).

There are a variety of ways to structure the regression
equation. With a given dependent variable and a 1list of
independent variables, there are four basic methods: (1) all
possible regressions; (2) backward elimination; (3) forward

selection; and (4) stepwise. The all possible procedure
regresses the dependent variable on all possible combinations
of the independent variables; the number of regressions

possible 1is 2 K-1, where K equals the number of independent
variables. A choice is then made of the best fitting and most
parsimonious regression.

The second 1is the backward elimination procedure, which
first solves the regression for K variables and then removes
independent wvariables, one at a time, if they do not meet a
pre-established c¢riteria, such as a significant multiple
partial F-test. The forward (stepwise) selection procedure
enters variables into the equation one at a time, selecting for
inclusion the wvariable with the highest partial F statistic
(after the first variable not in the model is tested for
significance at a level specified by the investigator). When no
further variables c¢an be included in the model, it is
terminated.

The stepwise regression procedure is an improved version
of forward stepwise regression, which allows for the removal of
variables in the forward model if they become insignificant at
any step. As with the forward model variables are entered into
the equation if +their partial F-value is significant. The
process continues until no variables can be entered or removed.



The present analysis relies on a forward stepwise
approach, which has exploratory advantages. It was also the
most accessible and least expensive of the four approaches.

In this study the binary dependent variable is case out-
come (0 = no conviction, 1 = conviction). Case outcome was
regressed on the independent variables using as a criteria for
inclusion partial F-value of 3.8 after the first variable was
entered. When no further variables would be entered, the
process terminated.

D. Limitations of the Analysis To Date

Thus far our analysis has been exploratory. It has been
confined to the use of a forward stepwise regression approach
with a dichotomous dependent variable and largely categorical
independent variables. The particular order in which indepen-
dent variables have entered into the equation overall or within
classes of variables has been purely statistical, determined by
the largest multiple partial correlation in the 1list of
independent variables. No allowance has been made for first or
higher level interaction effects, and no attempts have been
made to compare predictions of case outcome by offense, either
across or within jurisdictions. Nor have attempts been made to
build more parsimonious models. We are painfully aware that we
have only touched the surface of the potential in the data set.

The next paragraphs discuss these 1limitations of the
analysis to date, we well as some of the methods available for
extending the analysis.

E. OLS Estimates

OLS (ordinary least squares) estimates are inefficient but
not unbiased when the mean of the dependent variable varies
greatly from .50. The net effect of great variations from .50
is heteroscedasticity or correlated error terms. Ordinarily the
problem is not too serious unless the mean of the dependent
variable is less than .20 and greater than .80. However, even
here a two-stage estimation procedure is desirable to develop
generalized least squares (GLS) estimates. Even in this case,
however, findings will be highly inefficient where there are
problems with collinearity or multicollinearity.

As such the analysis to date is wanting in many respects.

(1) With small samples and a large number of intercor-
related variables, the likelihood of prediction bias
and correlations due to random "noise" increases
greatly. At a bare minimum our analysis requires that
the samples be split in two, analysis performed on
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(2)

(3)

one half of the data set and the patterns found there
tested on the second half of the data. Although we do
not believe that the analysis as presently done is
incorrect, it 1is unclear whether the observed
relationships will hold up under these constraints or
through the use of alternative statistical tech-
niques. This is particularly true for the data sets
in which the dependent variable has a probability
which varies greatly from .50. In these cases the
likelihood of heteroscedasticity and inefficient
parameter estimates increases greatly. Although a
generalized least squares approach could be used to
make the analysis more respectable, there are other,
more appealing approaches available for examining the
data which do not simply assume, as ordinary least
squares estimators do, that the probability of
falling in a category is a 1linear function of the
independent variables. Log linear methods such as
LOGIT or ECTA generally assume that the log of the
odds of being in a category are a linear function of
the independent variables. For skewed outcomes in the
data set use of these approaches will confirm and/or
improve our identification and specification of
relevant variables predictive of case outcomes as
well as interaction effects, which to this point have
been totally ignored.

The regression analysis to date, while promising, is
not parsimonious. This reflects the stage of the data
analysis process we find ourselves. With additional
time and attention we should be able to reduce the
number OE variables in equations while retaining
similar R™'s. This "model building" procedure should
also make the beta weights more interpretable to the
practitioner and result in more efficient estimates.

One of the most serious omissions of the analysis to
date is cross-jurisdictional comparisons of the
determinants of case dispositions. Simple comparisons
of bivariate relationships across jurisdictions is of
course important and necessary for a more gen=ral
understanding of differences in rates of attrition.
But the primary advantage of multivariate comparisons
would be to show the relative importance of evi-
dentiary, extralegal, offense and processing infor-
mation on outcome while controlling for all of the
variables simultaneously for the two jurisdictions.

There are two basic methods of approaching this
question. One is to merge the data sets for Jackson-
ville and San Diego, by offense, for items on which
we have similar information. The resulting regression
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(4)

would then incorporate the two separate regression
equations within a single model but allow for
different intercepts and slopes for the two juris-
dictions. Interaction terms would thus be specified
and the differences between the jurisdictions would
be reflected in interaction effects. Assuming
parallel slopes, analysis of covariance would be
performed. Merging the cases would also increase our
sample size, which would in turn allow use of ECTA,
which is cheap and readily available, to specify all
possible interaction terms where appropriate.

The second method would treat the two juris-
dictions separately by fitting +two regression
equations. Appropriate two-sample t-tests or large
sample z-tests could easily be made. This method
would be especially appropriate if assumptions of
variance homogeneity are not met and if the differ-
ences in available data are great in a substantive or
statistical sense. Our suspicion is that there will
be differences by offense as to which approach is
appropriate but that both methods may be appropriate
to some degree. For a given offense we foresee no
immediate problems in merging the files for the two
jurisdictions.

A final omission of the analysis to date 1is the
neglect of predictors of decisions at the different
levels in the attrition process, including police
release, refusal to file and convictions both within
and between jurisdictions and by offense. Although
evidentiary items may be extremely important at the
point of conviction, it is unclear how important they
are at the point of police release and refusal to
file. It may be that extralegal or other factors are
differentially important depending upon the stage of
attrition.
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