If you have issues viewing or accessing this file contact us at NCJRS.gov.

i
:.“Qr

Ehanmemunwu;'ﬂhe:'getkanal

I)ruq;1CHﬁ€nniex°c

- An Experlment in Computer~A1ded

Sentencmg

JCkn17zﬂkem

Q
'n
“&
A\ NS

=

'l/////l/’//////////////,
L W 2 =
O (111, 1 4 7 =

VI A

0 Vi 1l ), 2
B 1 42 —

B 1) o 4 22 S

V72 =

L Tl 4 2 =
VA ’//// % %

///III///W////////,//

& T i, 24 %2 =
VUL T, 744, 22 <
VA A
& ///// M, 4 %
LI ), 772 77 S

P /////I/‘/l//// =

B VIR %4 % S

e ::-;; 7/////1/////'7/5

mmmmwﬁqt;;;;;

B i

0

%

#M%W

Q“g
\

UL

/WWWMWWWWWW/

%&\\\

1y

)

‘*%%%%%%%%%%%%%%%%%%%%%%ZZ;=;~‘af‘L‘\;a¢<;

&\\\
NN

\\\\\
AN

zi?m

E. AUSTRALIAN lNSTlTUTE OF CRlMlNOLOGY

K\\\-

Yoo,

Sentencing| the Federal Drug
Offender:

An Experiment in Computer-Aided
Sentencing.

Ilvan Potas

~and

John Walker

- Australian Institute of Criminolbgy Canberra



e b, B L :
: e A

Pubhshed and prmted by the Austrahan Instltute
RAET Austraha, 2606,

5

IR

v

e,

ik = b

" U.S. Department of Justice
Nalional Institute of Justice - -

o T : ‘ : S

ce

represent the oﬁlclal posmon or pol«caes of the Nauonal hstitite of

.)

; Permission 1o reproduce this copynghted matenal ln ‘mi«
- erofiche only has been grantedby - "

Australian Inst:.tute pf
‘Crlmlnology SRR

e » to the Natlonal Criminal Justice Reference Servuce (NCJRS)

W ) B I8

. ston of the copynght owner.:

: . Natmnal lerary of Austraha ’“ S
‘ Catalogulng in- Publlcat:.on entry

;Sentences (Cnmmal procedure)u -
Drug abuse and :

s e w5 This document has ‘been reproduced exactly as recelved from the - :
: s.i - personororganiZation originating it. Points of view oropmnons stated
in this document are those of the authors, and do not necessanly :

G

g ~of Criminology, 10- 18 Colbee Court Ph1111p, A C T., L

| ©»_Rust:§a'1ianQ'I;istiftute of Criminology - January 1983

Jusuce e FSaN) R s R

B R i Further reproducuon outside of the. NCJRS system requures permls-v :

S e

o e

. d
[
=

T

. List of Tables ¢ -

" List of Figures = -

T

~ Acknowledgéments

Tt

RN e

oD

B
SER

S

~ Chapter'ITI - The Data

RS

Chapter IV - Ses

CONTENTS

. Chapter'I - The Disparity Problem

. Chapter II - The Offence-and the Penalty

o P'agei ‘No

'i-:’j."v
i
i

4y

Y

N ue




. X v _‘ g E Lo

"]i*ﬁf“jﬂl S,P:C1assification of Type of Charge'
W e fFactors Cited in 10 Cases or More
17;}LSentencebe Sex of Offender F S

“58JffSentence by Age of Offender at Receival

“'9grdSentencewby Nationality of Offender

if;r Sentence

'ffiSEfPSentenceiby Prior Criminal

:Sentence 
«fSentence
'¥LS¢ntence'

'”senteﬁce'

U

Sentence

. Heroin Cases From the Beginning
o of Bas.chata From our Sample

\e

j73;‘,Number and Percentage of Cases Analysed bv Year

Q"ii,?iSentence3by Educational Atta nment of Offender :

i

7(,4.¢ Number of Cases pernXear by State and Level of Court ;f

“;f2;';Federa1 Prisoners by State and Length of Sentence E

E Y fNumber “of - Cases bY Jurisdiction and iear fﬁ}““!

10l Sentence.by Occupational Status of Offender at Receival

iriefi‘x‘q‘,‘ ,‘ fby‘Marital Status of Offender at Receival ?

acord of Offender H}f?f’

Goge gfpf’

3

- .Figure No . f“{, Ll

le Federal Prisoners b
' Percentave of Tot

2. Number of Cases

'“pé;: Sentence Length and Non-
Other Jurisdictions

. 'v?

X TP

A1

o

" LIST OF FIGURES -

=S

R

o

urrg

R ,3

‘””‘6 »Actual Sentence Plotte
By f Initial Model (Heroin Cases)

;Graphic Method of S
Additdve Formula L

wzniActual Sentence Plotted Against’
L Additive Model (Heroin Cases)

e

R

d Against Predicted Se

: a-

e A R o A My

A4 Length ‘of Sentence Expressed as a
al Cases in Each State

ﬁ"bYVJurisdi¢fi?Wﬂsnd‘Year L

o

£ .

Percentage Distribution of Sentence by Sex of Offenderr
Parole'péﬁiads'-5V1étbriagaﬁdr*‘*‘
Sentence Length and Quantity of Drug = by Drug Type |
ntence Using

Predicted Sentence Usingrshy

entencefbet rmination Using the

 g44}:‘,,

lC..i:37‘ i

Sl

6L

76

‘;,63;j;'




T 'Ms. Robin

TO. . s ACKNOWLEDGEMENTS . e
::Wejiare indebted to a number of peOple who contributed :

this  study. Accordingly we wish to vthankﬂ'
Ellis. who . undertook ‘the - important ‘but’

laborious ‘task of coding the data that formed ‘the: basis
of .our study,_ Ms- BarbarahJubb ‘and Ms Trish Psaila for

- typing: assistance,“and ‘Mg Liza Moore for drawing some'funj

of the diagrams presented., ;
We also wish to

: G 1' thank the officers of the Attorney-'
~ Genera

Department for supplying the_ raw data.

h EE R RN R N e

e

' impressionistic"

rumulative evidence in its Reportvwas "largely circumstantial and

: c,v

did not deter the Commission from concluding that

‘;Australian Law Reform Commission, Sentencing:of Federal Offenders,
"No 15i1nterim (‘f:f ; Commissioner”in Charge)“**

: cing Report). .
'Recommendation 16, p.xxxiii.,'“

! ’ v d ' , O “ ;;_
P o b ERER - & \ - »-»wz_‘ = S ) R W §(
: o ; : ~ o iy
A LE - o N i ,g‘ .
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L ;w‘“‘ff:,THE‘piséngiTY'saoBiEM;' 2 S ” - 4
In its recent Report on Sentencing,1 the Australian Law Reform O 5 j
’icommission recommended that Commonwealth 1aws should implement the l ._%
'principle that offenders against the law of the Commonwealth should be 1§" ’
treated as’ uniformly as possible throughout Australia.'2 In reaching f% D;
‘rt;this conclusion the Commission was hampered by the. lack of adequate data u{v ,E‘ c.
'yon“sentencing'practices in.all‘Australian jurisdictionSs' It stated that i% ’
S | this situation made it extremely difficult "to document in an entirely . iéfi
;atisfactory way discretionary disparities in decision making amo\g “; Lo géi
judicial officers.“3 -1t added that the difficulty‘was exacerbatedthy° :é
: the general lack of comparative empirical research“”relating to ié” )
',‘ sentencingoin Australia, and that most of the research had been/directed ;%' 8 ;
i towardsv“the distillation of legal principles usually from sentencing T; : . 32,‘ b
judgmentshof appeal courts, rather than being concetned with%“an | : vyyge
"? examination of the specific sentencing practices ofuthe mass of Judicial T ) : g.;° .
°fficprsin1e trial settiﬁ8¥ A e S e
T Lol pohe " s S e : 6
9 £
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m : , (E ”llsenﬁgncing.practicesjalOne.-kd | R ',d , . ’ , ,b ' i ‘ ﬁ
'[unjustified] disparities in the penalties imposed by the courts o " ) | ‘% .
ﬁ‘ presented ‘a serious problem in the administration of criminal justice. 'l The position of the drug of fender is further complicZéid}by the ‘ L (j ;
‘;; Q T ¢ . | R | : eXistence of overlapping or»coucurrent laws at the State and Federal o i ' ‘ %
A 5; "Given that there ig a lach70f relevant‘data,lwhat cumulatiVe levels. Most crime is the exclusive concern of individual States and E ;i o
é ; : evidence did the Commission rely upon’ for its conclusion that there was alc ,,ferritories. However jurisdiction over the illicit P°;Session - : :, ) i
é; ’ g"i serious problem with regard to sentencing disparity’ The main discussion traffickiné in certain drugs7~is shared by State, Commonwealth and o E ) ‘
o 5 4vre1ating to this aspect of its findings is contained in Chapter V of its‘ i “‘Territorial agencies, with the rcsult that different laws may apply to ) “‘ é ;
gPeport under the sub—heading = Discretionaiy DiSparities. A COnsideration ,isubstantially similar conduct. It should be noted however that the | %
Of the Evidence.‘ The, evidence presented 00031SCS Of views expressed by *& ‘ present study s not concerned with whether persons sentencnd for drug
S A . surveyed judicial officers, surveyed offenders and the, purported views: Of ‘ offences under State laws are treated similarly to, or differently from, E
2 ‘the public.v In addition to these considerations, reference is made to :persons dealt with under Federal laws. Rather the study is concerned {
1jthe various rates Of imprisonment in the Australian States and | ‘with the issue of internal consistency in sentencing (i.e. whether, : | ,f
.Territories in order‘to SUPPOIt the view that disparate sentencing 'within a particular State, like Federal cases are decided alike and with %'
ﬁpractices exist -and that this constitutes a problem of major proportions the issue of external consistency in sentencing (i.e. whether Federal i% °
‘for WhiCh urgent action is reqUirEd-"~“;zfew»,lijalll | ‘ b'.drug offenders in one State receive much the same sentences for similar gi
N . ’:' l yl'. 'é ‘crimes as<Federa1 drug offenders in another State). This study “ | 151
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The evidence given in the Sentencing Report supporting the

il

W

‘ ' therefore, is not concerned with sentencing offenders convicted of State Sy
"~vconclusion that unjus*ified discretionary penalties abound at the Federal 5offences. ‘;‘ 't ,ﬂ)}l‘f"‘:l7f ﬂ:,;_7:’;'; e “",‘f~”]itp e B

Tlw s . . : B

iglevel is shortly to be reviewed. Meanwhile it is important to appreciate _*k\»"w“

o, a

3 PN

There are two reasons for restrieting the present study to. an

. T L ‘> - B
o that the Australian constitutional arrangements are such that State~ H;‘g3t*

o : B Q__ .

;courts are empowered tO» and consequently dos exercise Federal 'analysiaxof sentencing Federal drug offenders only. The first is*because*

| A 1

“fvjurisdiction.# This arrangement 18 commonly referred t° as’ the v?? ‘,.it presents a Z:EE load of manageable proportions. .The«second s, because,

T
e

it involves one éLt of laws that applies simultaneously and uniformly to

\_

: autochthanous expedient.é'fThus it may be thought that because State ;lzéfﬁui’
"courts are likely to have their own sentencing values a comparison

ail Australian States and Territories.. l o

cf_between or- amongst States is dikely/co disclose significa"ly greatec -uft

5 -\/,;:”\‘1

h773degrees of disparity than the disparity d#sclosed by intra State R ez e e s
: R T R B 4 ‘éff ‘-'g7a,];' De Biles (Ed) Crime and Justice in Australia';'”'f[ e
: Australian Institute of Criminology, Canberra 1977, p.61. o .

v. Kirby,vex parte Boilmakers Society of Australia (1956) 94
268 per Dixon J. (as he then.was)..»;ﬁl,_g e

i
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wuuniformity) can ‘be determined.“

Is there a disparity‘problem’

7

4,

”;’can be reduced if not” eliminated altogether. ’“;'

28
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"It is submitted that a careful reading of the Australian Law

el

Reform Commission s Sentencing Report does not support the conclusion L
_that there is in fact avdisparity problem. Nor on the other hand'does it
Vsupport the contrary proposition - that there 1s not 4 disparity problem.

x~What it does demonstrate however, is the total inadeQuacy of the data“~

i
1

gathering systems in providing the. information upon which a. reliable

evaluation of the" extent of sentencing disparity (or sentencing

o

s R
g »

nstrate a method for collecting

oy

The prese:it study "::1»31«1;

-3

'relevant sentencing data in a way that facilitates the measurement and

, v
o L :

ievaluates the extent of sentencing disparity. oIn addition, if the
'7,‘1methodology is properly applied and the analyses of the data are
, adequately disseminated understood<»nd applied» there is every prospect

‘}for believing that the incidence of - unJustified sentencing disparities i

wt
Q
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Our study is smallland is intended to be no more than a.o ’¢h°

3

vﬂ_{feasibility or pilot project. Its concern is sblely with sentencing to

g

ﬁimprisonment of offenders who have been convicted of the more serious ifV

1@*sanctions, but these are not considered in this study. Even'so our~ ‘i

O‘

drug offences —‘offences that are defined in terms oﬁ section 233B of the e

[ .
Bl e

e Customs Act 1901 (Cth) as amended.’ Occasionally offenders prosecuted

SHi

&

":rlffor section 2333 offences may be given bonds or other non—custodial

.()’
S
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may be‘usefulvwhere, with regard to'a particuldr type of offence, there
 is seen to be a lack of information, or where there is a desire to:
measure the extent of unjustifiable disparities, or where there is

_ thought to be an insufficient degree -of uniformity in the sentencing ”9

practices of the courts and there is a desire to reduce the incidence of o

“ . Q

;disparate sentencing. .

kThe,judicial survey . , . :

The national survey of judges and magistrates, to which reference

bj;has already been made (and which was carried out in 1979), was developed

with the assistance of the Law Foundation of New South Wales. The aim of.“

’the survey was to discover the views of judges and magistrates throughout s

‘«Australia upon various aspects of sentencing. The preliminary report, L
»outlining the views of 350 judges ‘and magistrates 1is contained in a B
The survey elicited a respohse of approximately 74 per cent of all judges

/“~and magistrates to whom a questionnaire was sent"and therefore can be

P

*,regarded as a fairly reliable description of the views of the judiciary

with regard to the subject matter of the survey. Some of the questions
,'were concerned directly with the attitude of the respondents to issues of ?'

o B
Gl

e

: / ‘
f;alia, to answer the questibn,f In yOur State or Territory, to what extent

S vi : / . a
h .is there uniformity in 8 mtencing amongst judicial officers’" The _“ ‘

ENC] 2

respondents were asked to tick one of the boxes labelled 'high degree of

%

:3; uniformity ,‘ sdme degree of uniformity $: 'little uniformity s and 'don t

’»‘know' ;' ng-[j - hﬂﬁ:i{jﬂ.yrw;g }?~. ;
. e s ﬁ' BERR B e IERENE 4) ‘
8 Sentencing Report, Appendix A; p.342.
: & ¢ ¢ i i
z) :

sentencing uniformity.\oFor example, judicial officers were asked inter S

lengthy appendix to the Law Reform Commission 8 Sentencing Report.8 ~ Qd




o e

s

. ‘ . . : g s

The survey showed that slightly overdhalf'thé respondents (54.2%)

considered that there was a need for greater uniformity in sentencing in .
.0 e = ' -
their particular State or. Territory. About a third* of the respondents

considered there was no need for\greater sentencing uniformity, while the

9 (62 3 -
9 L

of

remaining respondents (approximately 122) answered in equivocal terms.

Y

: When the question related,to whether there was a need for greater :
uniformity in sentencing throughout Australia, only 14, 6% of the

respondents considered that no such need existed.lo In summary, 50 2%

o N

-of. the mag strates and 44.4% of the judges considered that greater

it

o)

' unirormity in sentencing in Australia was needed.' of significance»also

were the figurep 26 7% and 28 7% which represented the proportion of

- magistrates and judges respectively, who responded’to~the‘1atter question

. by answeringl‘don't know'.llk' . oo o ,i - SR

While in general the responses to the survey indicated that a L
G
significant proportion of judicial officers do perceive a need for

sentencing uniformity, the high level of 'don Tt know responses cannot

~ but lead to the conclusion that there is insufficient sentencing

[

information at the Federal level. Indeed the lack of data must

v inevitably cast doubts upon . the reliability of the answers. While‘the'”

responses may truly reflect the attitude of the. judiciary towards unifOr,m-

a .
o @ i

B sentencing, the responses themselves may be highly impressionistic and

perhaps even moulded by public opinion derived from press statements and

Q.,_.t

fs’ o the like rather than emanating from. expert or informed<sources of S 3:“'
: knowledge. ST e 4 P Tt e GRS .
Voo 1bia, paraa 7;'"' T s e T
N . ].Oo : L Ibid, para-Z o3 IS [ - . J. S B ‘1,—', B Zi ; \;' S " i J’; ‘.S‘S‘" ot s ~
: Ibid ‘Tables 2H and 21, pe365 . Tl e

S R Lo

kN

|
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¢

‘; answered affirmatively, negatively or in the 'don t know category°

Senii A more meaningful question would be one that 1s framed to apply to.

some - relevant background material relating to a typical offender a;e L
specified with some degree of detail. Thus judicial officers couid be -
asked whether, in their opinion, thene is a’ disparity pr6b1em ih 5

convicted of this particular offence receives a sentence outside the

The meaning of sentencing uniformity .

n

A difficulty of fundamental importance is the determination of
what is'meantyby uniformity in sentencing. Those respondents who - o - N ’ o

answered 'don't know' may have been responding to the vagueness and

uncertainty of the term 'uniformity' as much as to their knowledge of 4
, v

sentencing practices in jurisdictions other than their own.

uniformity in sentencing intended to imply the existence of general

4 Q. ) N \

tariff policies from which there ougﬁt to be little or no departure9' If

Is

a tariff sentencing policy obtains for. offences of a particular type (for - f

example drink—driving offences) but, say, one offender in every four . ;?

o ) [

tariff is the overall response to a question about uniformityyto be -

Similarly if there is an acceptable degree of uniformity in sentencing Ty
with respect to some offences (e.g. drink-driving) but not with respect A . 65
to. other offences (e 8- possession of a prohibited drug) how. then is a

question upon uniformity of sentencing to be answered’ Of course there

may be ‘areas of sentencing which manifest greater or lesser degrees of Se

v i

uniformity in sentencing practices through Anstralia, but it is mnonsense -

»

general impression as to the existence

[N} : . ; Y

to extract anything other than a

‘of a problem in sentencing practices merely on the basis of an overall

response to a very ‘general question. , P
N f . : B . . : i ‘ e “ B ﬂ A : ‘ J)‘Q vr
: : (" ) f\ - 3 - o Y "

i

b

certain offence categories, where the nature of a typical offence and

o




9

' the question posed.~

//”‘\\

vbwhat may be regarded %sqrthe norm' may be appropriate.?f

: sentence may vary despite %éariform approach to‘sentencing.

S, ; AR . T : . : -

sentencing by asking them to answer a number of “specific questions of the
following kind : o T e

3

"In your State-or Territory to what extent is there L
uniformity of approach in sentencing with respect ‘to S
“a person who has no prior criminal record, is not a =
- drug addict but who has been convicted of the illegal
1mportation of .ten grams of heroin7"

6
3]

. By asking a series of such questions the proportion of 'don't

know' responses would‘Probably increase. ThiS iS'becaUSé5 giveﬁ‘a’uc

particular set of circumstances, only/where Judges and magistrates can
(o

claim to know the probable outcome of sentences in each and every

2

jurisdiction would they be in a position,to tender an informed answer to

SRR - R
\\ “ . S .

Furthermore it is submitted that the concent encapsulated by the

phrase uniformity of approach' should be used in preferehce to the

.concept implied by the single word 'uniformity .

The phrase “uniformity i
&
of approach' would signify that a degree of departure from the normal '
range of sentences would be tolerated provided that these could be“ B

&

justified or supported by general’principles of sentencing.» Forﬁexample,.

if in a,particular locality and time there is a spate of offences of a
W e i ,

particular kind it may be proper to impose slightly more%severe sentences

= s e

than would otherwise be appropriate by application of the principle of

e

general dererrence.

w

Conversely, where such offences are not ‘common and aq'f%j} F

deterrent sentence would seem inappropriate,,less severe sentences than

i

Thus the

The point is :

that sentences need not be uniform where the reasons for disparity canﬁbe

g

satisfactorily explained. ffj;‘

i B ST . y 3
p S _ P AR B

"fr,:heavier penalties on offenders who commit crimes in locatio

f'f; principle of deterrence is‘applied consistentl

3

ﬁfwhich the disparity that does exist is unjustified.

,x”_‘;

- neither within or between jurisdictions.13

’"wthere is disparity in sentencing,

'lAustralHa drugo

e

~The foender.surveyv e T ,l«‘i . e

N

In further support of its claim that there is a sentencing 7

disparity problem,
its survey of Federal prisoners.12 Itrconcluded that there was ..

mumebdmfmmytd&MusmusmMMuimuMwuemﬁmm'

In its Report the Law :

'C1Reform Commission cited six examples from an unstructured part othhe

uo

”offender survey, An which individual prisoners voiced their

o

'dissatisfaction with the level of sentencing uniformity.

‘Report fails to' quote examples of offenders who generall

,,,,,,

y felt that the
vsystem was fair (a mote reliable opinion because it is not self-serving)

' Like the observation.made earlier,

and more importantly, the ﬁxtent to

measured by reference to relevant considerations relating to the offence,"

o,
*

the offender and in some cases to circumstances extraneous to these.

Y
There was no attempt to determine whether t

a

offenders reflected the true situation.

R

offences are»more prevalent than in another., If then thei

k

ns. where such“"

;pSentenc ng Report (supra) Appendixf:h |
‘;Ibid at p, : o

o

the Law Reform Commission drew upon its findings from ;
Regrettably the S

the real issue is the extent to which '

This can only be va»-

he perceptions of the surveyed &

To repeat a point made previously, it may be that in one part of L

y throughout Australia 1: SR




The views of the;public T;me.”i- ”,, ﬁxgﬂafefgf]ﬂl‘”# :

: “.‘: ke

: “Thus for example, by B 10 of the Customs Act Amendment Act 1977

: Lf(Cth), the penalty for ‘drug trafficking was increased from a fine‘7¥“h'

. of $4000 or . ten years' imprisonment or both" (introduced into the
- Customs Act in 1971) to a fine of $100000 or 25 yedi -
”';imprisonment orqyoth. A person sentenced under

,-genuine abuses as they occur or when they come to light.

et L R t“p\?.,1t. A T . 2 . ST .[*',_,gv. L oo ¢ | B o
.. _crimes are not frequently committed. . . o0 oo 0o s S R T e th b1 , S
B T T e T e T T RS , o S S e Pu ic s attitude towar i
S yEsff“', S a~ﬂ<»3"of«f«'"%( R et : owar ds“the existence of a lack of unifolmity in ]
8o ¢ : . ' B , . B great Scepticism. Assertions 5
e Another consideration relating to the issue of unjustifiable : ; th as t° what 4
C o SR R i e community attitude to this problem is must An e .
5 o eVitabl o i
disparity is to recognise that the statutory maximum penalty for drug : D h e y be conte“ti°“3-yvr o
. RIS . el oes t e public have a view on th : §
@ . e matter at a119 And if 1: -
offences“has been altered.14 Thus a person sentenced to a term of ‘ : does have a . ¥
S R - Y }VieW, issthat view based on informed opinion or on ignorance‘7 K |
. imprisonment before statutory penalties were increased might find himself el ' e « . T voa ' . :
or herself sharing custodial confinement with a person sentenced for a - v S - ST '»3~'d' fte , , , i
S o ot ; The Australian Law Reform Commission se S i
ems to a . SRR .
similar offence after penalties had been increased. All things being o ssume that the S -
SR S Co e public s concern is reflected in observations made by the press 15 f Ry .
equal ~one. would expect the former person to have receiVed a less severe e : B R T PR .
A WY However journalists often reflect the views i :
: of individ :
sentence than‘the latter. If such is the case, then although these L = o ual membersoof the o
o ‘ s community and may. by selecting particularl b
ood =
g sentences may be fairly described as disparate, they may nevertheless be y g Lases for their .
: o~ : : LRt purposes, Serve to generalise and exaggerate the extent L E
PR R A of t e
described as being justifiably dispara»e. el L Lo o ! ‘hf‘problem.’ i
. N ol % B The fact is that journalists are unlikely to focus on run—of—the-mill
= v i o - AR = g i 4“cases and consequently are unlikely to
’ provide a reliabl
These issues are pointed out in order to scotch the view that S h p e reflection °f
- SRl N Tt e extent of disparity in sentencing e
S i R - ' practice. Good :
: uniformity per se is a test of fairness in the administration of justice. D & S e cOpy often seeks :
: s Gy, o ® - out and report3~upon the more unusual or sen ‘ i
¢ g : o sational. S : 8
What ex facie may appear to be examples of unfair sentencing practices »-"‘ ¥ '1 Ct e uch an approach ‘ 5
5 - not necessarily to be deprecated for it rovide ' a
. E s & 2
may on closer examination prove to be fair.- Conversely sentences that-% o -;‘ TR SRR p 2 useful and e , . §=
: e . ‘ important watchdog\function upon'the admi N H
N T e R - nistration Sy
: appear to be fair may on closer examination prove to be grossly unfair.;; R . °f justice. Indeed
, o 7 . . s i whilevthe media may often be responsible for forming a distorted or i

exaggerated view of the true situation, it may also help to identify

. In this way 1i4’

«
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o

be a substitute for researching the facts and placing all the facts,

rather than selective ones, before the public and before judicial and

political decision-makers. The main value of the Australian Law Reform

Commission s Sentencing Report is that it highlights the inadequacy of

G

; éicﬁst?%., basic consideration in mind%, The temptatiOn °f slipping from what 15

perceived to be a problem to what is in fact a problem must be resisted

. "'o
PUNEEN

&

;“n

be taken on the basis of information rather than upon unsubstantiated

f"data, prejudice guesswork or wishful thinking.

Appellate review of sentences _

iy

‘\.

71 action on thn ground that empirical research is too slow to remedy the

T o S (\
. J ‘

e
EL

for inaction.16 The difficulty is that unless the extent of'the

=

Ty

5 The impressions created by newspaperso,rad1° a“d television cannot L

the data relating to sentencing. »Accordingly all expressions of attitude e

;; ”,”7'.’_ relating to the problems of Sentencing disparity must be viewed with thisa

i until the perceptions are proved to be accurate.~ In short, action should»

The Report of thevLaw Reform Commission advocates urgent remedial o

| problem ot sentencing disparity. It asserts that to wait 1s a formule gef”'

disparity problem is known it is difficult to evaluate the directionviniwi;,»

i?f},pfrom the judgmentlof Street C

s

f'Sentencing pdlicy.

W
D ] e e

i

Decisions of appeal courts influence not orly the :

cases that are brought before them but also serve to provide the broad

: true, as: the Law Reform Gommission points out that appeal case.

often turn ont to be representative cases,

f

and that decisions aé\. :

g guidelines which the majority of courts are required to follow. It.is

‘do not

RS

infrequently upset because of the wide margin of discretion exer

'*“not then alternative systems, such as flat-

’.0 . gl

: mandatory sentencing systems shOuld be substituted 18

ffthe common law system of sentencing as presently obtains in

‘:Land Territories of Australia, is crystallised in the following passage

Ci\\&d by
S\

o

k courts of first instance, but this merely reflects the degree of

tolerance; and *he cost as well as’ the benefit of enabling a system of

sentencing that is flexible rarher than rigid to be continued.

a

!enables a degree of certainty in sentencing to be traded for a degree of

vagueness and thus allows the trial judge some scope to do justice in the~

igdividual case. Perfect justice is injustice.

5 ®

cases (those in which it is felt that the sentences imposed

The unrepresentative

Oy

fa\ as being either too lenient or too severe) are in fact the best cases for

[

setting the parameters or limits of just sentencing.17’5‘* '

0 b

The Common Law System of Sentencing L "fl o . ‘%f
Ultimately the question remains as: to whether the common law

f\

system of sentencing is a satisfactory method of sentencing.‘ If it is
time, presumptive or 'bi?‘
A description of

'n‘ A . n-

"all States

in R. V.. Rushby-19if],ﬂ 'f‘?ﬁ“f'k:

,ncing syatems aref:

iring. Judicial Discretion. U.S.i~f"“

LU

are perceived'

,rottfredson, Calpin' and Gelmanffbilv

GRS RN
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The determination in any given case of the appropriate
sentence involves an adjudicative balancing of a number
of differing and not entirely consistent elements. =
Inevitably a sentencing judge will -be influenced by - |
subjective considerations. There is the ever—present «
‘human situation of a man or woman standing before the
court to suffer the solemn\pronouncement ‘of criminal
~judgment. But a judge is not cast adrift on an’
uncharted sea involving his bearing unaided a personal ~
burden of ‘attempting to achieve abstract justice. The
judicial discretion underlying the formulation of acx
sentence. mist be exercised with due regard to
principles of law deducible from authoritative -
decisions. The philosophy of the Common Law required

adherence to established doctrines and principles. that °

" have over years, and in multiple instances, ‘been found .
to be best calculated to serve the. ends of justice..
The adjudicative process, if it is to be honsistent and
ordered, must observe and apply these: doctrines and
principles, and thus must necessarily be attended by a -
requisite disengagement and detachment. It is ~cool’

.. reason, not passion or generosity, thdt: must

characterize sentencing, as all other acts of judgment.

 Although the discretion left to the judge is wide, the
doctrines and principles. established by the Common Law

- in regard to sentencing provide the chart that both

_ relieves the judge from toc close a persohal - =~ .:
involvement with the case in hand, and promotes °. '
consists&cy of approach on the part of individual
Judges.”" o _

The sixty—four thousand dollar question is whether the present o

common law system of sentencing (including the systems of appellate

&

review) functions adequately, particularly when applied across State Cs

[N

,boundaries. If it does not, then alternative more effective systems must

uaustralia.' Inevitably no system will be perfect but all systems can befflf

“_improvedh

. be devised. If it does prove to be a. satisf ctory system the residual

K D- 9

43

: question is. how, if atrall,‘can the common law system be streamlined soﬂs

*vthat it can more effectively serve the ends of doing justice throughouti»

7 o o : (A 3 L S . s T B
B I3 o T B ' ) o . .' SO
D

Ibid, 597. For the general description of restrictions apgiyinguifjﬁwis‘

to the exercise of Judicial discretion see Potas Limiting

‘Sentencing Discretions: Strategies for Reducing ‘the Incidence of[vz*r"

Unjustified Disparities, . Research Paper No.7., Australian Law

I Reform Commission (1979) 34—79. :

9

L-Determining the lévelQOf'unjustifiedvdisparities S | 5§

1_5. Ca

vjustified while others are not. HOW'then can the difference between

'»are,compared,with;like.a

0

P

From what ‘has been said it is clear that the measurement of o

sentencing disparities presents serious difficulties. It must be

. acknowledged that‘variations in sentences do'occur'and should- occur.

Sotie variations in sentences imposed for particular offences are

€

~‘\justified and unjustified variations be identified and measured’ The

‘ Y
answer can be simply stated./é%/

In order to identify and measure the extent -of unjustified
. disparities in sentencing it is necessary to take into
. account those differences in the actual sentences (the
sentences imposed in practice) that can be explained by
reference to variations in the facts. s

'Theimethod:we‘devised for identifying and measuring‘the extent of

disparityican,also be simply described. The first and‘crucial‘;o

'fconsideration is that our study has focussed‘upon a particular*type of

4

. offence, and therefore is not concerned with ‘the disparity that obtains

G

in sentencing for different kinds of offences. We ‘are hot concerned to

P
i

show that persons»convicted ofhlarceny for example, are treated

differently from persons conviCted of assaultive-crimes}; We'are only

- concerned with s.2338 Cus.oms Act offences and, ‘as will soon be seen,"

EAN

‘even these offences are sub—classified in order to ensure that like cases

§

Sy W M R ST B : )

PRI
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The method ve devised for identifying and measuring disparitiev in ;,'>

2

: 'ﬁithe sentencing of Federal drug offenders can be described in three

Lt s i

> 3

.‘ ?\
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A

o Those factors that appear to have a consistent impact or effect on
bgh'sentencing decisions (aggravating and mitigating factors) were
e B I e

o identified and the extent and the direction of- their influence

(2] . " : B N : N . .
: o L . ; )

0o

4'(11) The results of the analysis obtained)in step one were applied to

u; o

the circumstances of each case in order to derive a notional or-:

| o

(iii) Tinally the difference between the actual sentence and the »_’nﬁ»’

notional sentence was taken to reveal the extent of disparity that
was Unjustified or otherwise unexplained by the factors extracted f;

'hv'fromithe‘cases. o

bl

“d;‘,it is sufficient to explain that this study employs relatively simple
va‘lstatistital methods for evaluating the degree of disparity that exists in f

“f;'sentencing for similar offences and as- the means for determining the

o

Bl

-ijimportant social and ethical questions but'are not the subject of our“'

)ffconcern., We may simply deacribe our study as an attempt to describe;jelﬂsf

f,statistically the relationship existing between the actual sentenceswf~‘

were measured.'._f.A j;,~ ;'3.; ﬂ)",'x v 1\ B IR P L

Shortly our methodology will be. more particularly described.‘ Here “f,

‘ V.factors which appear to be significant in explaining these disparities.
:Wenpurport to make no value judgments regarding the appropriateness of e

'l;,athe general levels of sentences imposed upon drug offenders. Thesevare RO

o

“Chapter'II-.) e o «:,f"‘ o R S ,\23»)

f.may be sentenced in respect of that offence.

u

THE OFFENCE AND THE PENALTY

@

a . ] : o [

&

An offender who pleads or is found guilty of a particular offence
‘In normal circumstances,

the court records a conviction and then proceeds to consider the

{7

sentenCe. In serious cases the hearing upon sentence will not“follow‘,'

N ° 3

hard upon the trial but will be deferred in order to enable the parties

to prepare submissions relevant to the inquiry upon sentence. The most, ;

o obvious ‘matters that the court will take into account are the proven

"-report prepared by a probation"officer.

e

o

- either aggravating or mitigating to -the offender 'S cause, are taken into

g :
X

a
consideration.

vis in'issue.:

:7,/
i

. circumstances of the offence (ﬁarticularly those relatingwto the gravity g

z

of the offence) and the offender s prior record of criminal behaviour.; e
¢

In addition many other factors personal to the offender, regarded as

The court will generally be aided by a pre—sentence

()

Medical or psychiatric reports

o s a. . i}

may also be considered particularly if the offender 8 mental conditionp“ a

&

These may - assist the court in its task of)evaluating the

' offender s culpability for the offence and also in the task of

determining the most suitable form of disposal.:

There may also be policy considerations to be weighed in the,

balance. For example, should the prisoner be given a non-custodial .

sentence with the emphasis on treatment or should the court pursue the = ;

more punitive objective of imprisonment by placing the dominant emphasis

Whatever the ,.:ﬂ

> )

on suchsconsiderations as deterrence and retribution’

choice it i]fclear that the sentence must be imposed for the offence (or

offences) in respect of which conviction has been recorded.

e 0. . . - iO‘

‘regard the%sentencer isVIimited by what he or she has authority to do., ',1i7k '&;1

In this Q? S '.Vf’

S

4
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"offenées in‘ respect of which the 6ffender,hasibeen’f0und culpable, and by
bthe'legislétivély prescribed pehalfies relating to that offence or thbse
, S N ST o g . &
offences. In this way the criminal law provides a brake on the coercive

4powers of -the state. The innocént.may ﬁot'bg punished,. nor may thej

. guilty be subflct to punishment that exceeds the limits ptésctibed by law.
R ‘ SR e R e P ‘

)

_As a éeneral rﬁle'the"statutory pehalty is'a'méximum penalty
R PR ﬁ;‘,{\ " ‘ - o o
the most serious“c;fﬁes~ofoits type. - ‘In most

s

that is reserVedfoﬂlyvfor

S ; o

;cases.%%FS-Sevére‘peﬁélﬁiqs are imposed, includihgyéeqéltiesbbf a;‘
2 4 i : . L A S a .
differen;\iiﬁﬂ\51£0ge£hér, hnleés of cgursé statutbry rgquipements proviﬁé-
”éthetwiée;vahis may occuraﬂhéreéfhe prescribed.penalgjlié manaagory, or
.‘ﬁhé}e, in the'ﬂartiéuiar éircumstanqes,}ghe:i;w‘preséribeéka méndatof&‘ |

hihimum sentence-gééﬁﬁowever‘the'uppérmost;boundariés of just sentencing
Are-citcumscribed in the first instance by statute, and then by the

S

requirement tﬁat thevadgefmuStiact judicially. This ensatgs“thét'due .

'gégard isigiyen to what méy7b;6ad1y.be»descr;bed as the priﬁtibles of

CESentending;Zz
v

iy

= g o _ S R o R
€ommon law sentencing systems are to be understood. Our starting point -
for énalysing‘judicial;discfetidh‘therefdre,fmqé£ be withfthéldefihition

aéiqn.of;igg,éqtrésponding,';",ob'

_of the offence together with a consider

7

&

' legislatively pté9tfibéd;‘pénélfy;’ We h;vg 31geady §tated7thatf9u£ffécdﬁj@',

~has been restricted to sentencing drug offenders who have been convicted

Py

- -
. 2

Consider fgg»éxample;s;243vofl§hg{Cdstoms v ’
- provides, inter alia, that the minimym pecunlary ‘penalty for an
~offence under the Act is one—twentieth of the maximum pecuniary -

penalty specified in the Act for that offence.

v

21£f

Act’190f (cth) wﬁich”;’};‘ g

3T ,Thesé‘prelimihafy<considerations'aré 1mpor£aﬁt-if‘thé'dynamicé,of-‘ o

B

S
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" penalties.‘

of section 233BVCustoms Act offences and who,

g

19,

i

.seqtgnced to imprisonment. fherefore'it is appropriate that we should

o

Vcommencefby quoting‘%he_g0verning secgion before considering the
., K 3 . - . ’

G
. W

"

| Sec;ion‘233B(1) ﬁnbvides4as follows:-

233B (1) Any pérson'who '

- (a) without any reasonable excusge (proof whereof
: ‘ghall lie upon him) has in his possession,
_on,boa:d‘any ship or aircraft, ahy . '
‘Prohibited imports to which this sectighn .
“applies;. or o
m(b) imports, or attempts to import, intd
o - Australia any prohibited imports to which
B this section applies or ekports, or attempté
S - to export, from Australia any prohibited
‘ exports to which this section applies; or

Co

(¢) ' without, reasonable excuse (pFfoof whéreof
shall lie upon him) has in his possession,
or attempts to obtain possession of, ahy

“prohibited imports to which this section
applies which have been 1mpor%ed in:oi‘” o

Y‘B‘AusFralia‘in contravention of this Act; or
without reasonable excuse (proof whereof

~ shall 1lie upon him)*has in his possession,

., Or attempts to obtain possession of, any
~prohibited imports to which this 'section
applies which are reasonably suspected of

having been imported into Australia in

- contravention of this Act; or S
conspires with another person or other - .

. persons to. import into Austraiiatiny . =
. prohibited imports to .which this sectién
~ @pplies or to export from Australia any
_3pp11és;"6r,-u~_»,; Sl

- ald, ‘abets, counsels, or procires, or is in -~ .

.. Amportation’into Australia of any prohibited

‘wj;?;r~%gaimgétt§>tofwhichfthIGVsecfion‘appliés,for
. the exportdtion from Australia of any =
*. prohibited exports to which this section .

e cUTRT e e

o

0

as a consequence, have.been

- prohibited exports to,which this section ‘:,,;f;i 3

~any way knowingly concerned in, the . P

o ez Tagen
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B
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) I 20. = é & " XE
. ° ; K ‘H/gpossessing or‘importing afnarcotic substance25 other than cannabis leaf RS
g 3 : . s B . & i . = 3
(e) "uzi;l;ngzlzdzzliiehgz :232222;2; z: 3::::d ST ’;? ' is a fine not exceeding $100 000 or imprisonment not” exceeding 25 years I’
concerning the importation or intended " ' P r Bethe. . PR K : ;
importation into Australia of any prohibited . | ST ; Ca ;
imports to which this section applies or the o b 1 ‘ §
eXportation or intended exportation from™ = - ' o . % A ?
@ ‘ *. B 4 ° E N EaRS e ) ) ) o ‘
Australia of any prohibited exports to which = E’ Wnere the substance is cannabisr*‘af, a fine not exceeding $4,000. .
this section applies; : s K ,‘mé L 5
Shall be guilty of an offence. ° 5 il or imprisonment not exceeding ten years;y or both is prescribed.26 ‘Section :
n ‘ B - ? 240 of °the Act allows  the maximum fine to be increased in certain . f
r An examination of section 233B(1) reveals a range of proscribed circumstances, It states as follows.s §
behaviours that makes it difficult to describe these as a single offence. { .
k?or our purposes wehmay summarise‘these asrconsisting of tuoﬁbasic . %ﬁu 240. If any. penalty hereby provided shall be less é
v . h<ﬁv lating t ’ i -than 3 times the value of any goods in respect. w
categories - those relating to ; . G g of which the offence has been. committed the :
' - S o £ maximum penalty shall be thrice the value of ;
‘ o » ' » : f E o thL goods. . ety ,j
o 1) 'the;importation and . R | N i o . : 3 .
) N ) ‘ . ‘e . I N ix 9 ok : f 7 \ & I
(11)  the possession v % i ‘ S R ; 8 o ’ ;, *
g o 5 : o = ' : s '
of illegal imports, being narcotic goods._ The breaxdown of’our 13 "f25;r Customs Act 1301 s.2333(2) provideS-Z%/v‘,"‘ - ey . ! %;
sample revealed that there were maiginally more charges under the” Y (é) ) The prohibited imports o which this sect}én 7 g
- applies’ are prohibited ‘imports that .are-- narcotic L
importation‘than und oy the possession categories, and these ‘are’ more i goods and the'prohibited exports to which this
.;” r}sec:tion applies are prohibited erports that are , L 2
particularly analyse/ in the following chapter. | narcotic goods.J° . Sl e e B
el e . ' " ot . l‘__\‘ L e . R ) e o . S col N o oo ) : .
e s Y : S .!“Q a Narcotic goods are defined in s.4 of the Customs Act. 1901. It refers . o
S ibid Penalti Lar by o S o o 'goods “that . _consist of a narcotic subsfance';  In farn narcotic -
& aihe(?rgscra eC " Snajbles w7 ) o ’ substance'uis defined.as a substance that is specified in Column I of R
o T o o ' e ) ; Schedul; VIoof the Act. Schedule VI also includes cannabis and it37
e n?;—' Provided that the qua;tigy:;f drug 1nvolved is. not less than "the ; ‘derivatives with the usyal listiéf 'hard drugs'“’ie, oplates and ‘
’ . ‘ t\‘ o i ll24 f K < 00 : ) “ V . " ) o ,. : : ;:' o ‘ AR © -
’ trafficable quantity applicab]e to th? substanc the penal:p 0? ,~c>In any other case the,maximum penalty ispa fine not = .
\ ,i\ “ ' G “’n%ff g e ? '5,000 or. imprisonment for'a pericd not exceeding two. years
et : - - ca t¢1901, 9.235(2)(e) and’s.235(3).; e
S y : a o
SR » ; g K ; ; . SR I
*rThe trafficable quantity in respect bf:a particular prescribed drug : *
> is listed in Schedule nas of the Customns Act 1907 The trafficablem .
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The Act also prescribes avminimum pecuniaryqpenalty;‘ Section1243”“f

states that: e

) !
. v(.' B @ o

243, The ni nimum pecuniary penalty for any offence e

. against thip> Act shall be one-twentieth of the,l MR ’,,;' o

< maximum pecuniary penalty specified in this
. Act, other than in Section 240, in respect of
that offenceo ‘ : n i _ : s

2
IS

A complicating feature of our. study was that significant alterations

were made to the statutory penalties applicable to federal drug offenders o

during the period under study (1974 to 1980). Thus by s.lO of the" Customs

Amendment Act 1977 which took effect on lOth November 1977 the maximum

o1

penalty for sé,tion 233Booffences Was increased from a fine of $4 000 or
ten years imprisonment or both (introduced into the Customs Act in 1971)

~'to’ the penalty referred to above - i.e. a fine of $100 000 or 25 years'J

"imprisonment or-both. Only in the case of cannabis plant was tte penalty s

o

for trafficking left as‘it wasg"f‘_,_w’7=‘*:$ : 3:uirl_vas“'¢tf“

S0 Il

certain circumstances, could thenceforth be sentenced to life imprisonments ‘

for drug trafficking. 5 e : 1_‘ :f];ylf"fy f'figs'f;p'f‘*"

Bl
R IR -

K | ,"‘Q

The relevant provision is 235(2)(C) This provides inter alia

o

'that where the court is satisfied that the quantity of narcotic goods is i o

)

not less than the commercial quantity applicable to that substance, orf

that the quantity of narcotic substance is not less than the trafficable‘ J?f_f””

quantity and that on a previous occasion the Court had convicted the

person . of a similar offence (or found that the person had committed such

n.

similar offence but had not proceeded to record a conviction

< ;c-, 5

of it)- then it’ may impose the sentence of imprisonment for' ife'”"ﬁxmx

NG L/

By . further amendment - the\cu;téms Act in 1979 - persén, inyyaik:i . iwith the more usual variations in offence circumstances (such as the
e L 5 'v‘nature, quality, value of drug involved etc) This was important‘for“the:
’rask of comparing like cases with like. Ho&ever we did not find any :
fcases in our. sample which involved the imposition of life imprisonment.i. -
U7higiIndeed in later analyses we agreed to concentrate on cases decided R <3*’

77fafter 1977 in order to minimise the influence upon sentence of variations

‘;fgin the statutory penalties.‘bl

. those relating to the

fream o

o
g
©

.23,

: L otherfséntencerof’imprisonment‘as:the Court thinks fié.'

rf"Commercial quantity is defined in section 4(1) of the Customs Act and»‘

refers to narcotic substance% specifieo and quantified in Scheﬂnle VIII

2

» of the Act as well as those declared to be of commercial quantity by the R

vregulationS‘under‘the Act. Schedule VIII is set out below. I K
. .. scuEpuiE viir 27 S,
g Column'l , SRR ' < R Column 2
-A.Name of substance e Commercial quantity
Cannabis RS Coame o L LTy .“Kiiggrgmsgi L " =
‘Cannabis Resin SHE el AR ”50:0 o |
‘Cocaine R E N DT 2.0
_ Heroin® . - 1.5 ;
Lysergic Acid - 0.002
‘iiLysergide o R 0.002 -
h,‘g;,kMorphine S ST e : R : 1:5 2
< Opium . e e 2050
s iTetrahydrocannabinols‘ ' ' S 5.0

CET

Our analysis was designed to take the penalty changes into account

1xo
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There are of course other provisions of some complexity, such as :fa“*;%h*d

LR

ve y'of“pecuniarv penalties from dealers in
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’nar'cotic goods.28 but these “eed “°‘= "e"ai“" us. “ i“dicated i R T T A e e
3 . <! «e' v o : b . ‘ iy
‘previously our concernuwas solely with the sentencing to imPriSOHEent °£v_ “L}%f-g The"present study may be taken as shoving the way for more‘\ g
persons convicted of .2333(1) Customs Act offences.v With this in mind e qustained thorough and‘long’term empirical research 1into the area of . o B

5 “ ;6w tutn to describe our sources and samples of data. S t' . ' : Lsentencing at tbe Federal level.ﬁ A similar approach may also be usefully : .
k e , o ,y&y’~3fff_‘;”1: fT;f’”f ’;;1,‘;e :,piﬁ‘kﬂ*ﬂ; »Jadopted, with minor modifications, in the study of sentencing offenders o

: ) Ca g

convicted of anz offence 1n zﬁjurisdiction. However;asi%lready SRR N

'explained:our aim Was,to eXamine the issue ofasentencing disparitx; , ,

S

; applylng to persons convicted of 8.2338 ‘Customs Act offences. It §hould it i
Wy alsowbe noted that the study_was essentially4a descriptive one, involving S?

; -an analysis ofutho;e factors, relating to the circumstances~of the i | ,l“":w i
Adbudh. offence and the background of the offender, that apneared to have. ’
: i influenced courts in reaching their decisionzjn sentence. _l;ih»fvhw g 4

aigvigi“;y;p( The data nere obtained éaon two sourcese The primary‘source"“ ) |
h | consisted of 301 judgments mainlv of trial court'level relating - ;.cv
~f:hf:.- specifically to the sentencing to imprisonment of drug offenders who had 1 :;
. vh; “been convicted of section 2333 offences. Only those partSuof the : P L

W
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‘information that would facilitate the collection, computerisation and

V analysis of the sentencing data.

' possible that could fairly he described aswbeing relevant to the

o ,"' Because of the great variety*of cases, the work-sheet had to. be

found.to exist in our sample of sentencing judgments. For example, very“

- ol

few judgments were;iound to contain details relating to the place of

birth or age of the offender although such information would have been

available to the court apd may have implicitly or explicitly affected theu.

Such details were supplied at 1east in

.Sentence eventually handed down.

the majority of cases analysed by utilising the computerised data from .

Q_.‘

E - B ‘.”u "
o8 -

o R B

the Mukherjee study.

o

Our first task was to devise a standard work—sheét seeking basic :

Considerable thought went into the

a

[

design of the work-sheet. We set out to collect as’ much material as

3

>
hoR N

At the same time we were aware of the advantages of

sentencing decision.

keeping the form as simple and as unambiguous as P°331ble'=; R

o

it

&

LR “. e
\\.“’ . L . 2

<

o

' e”
able to cope with multiple answers to questions such as type of charg ’
F ’ "a‘ 5 .

or "factors relevant to sentence imposed . Moreover, for each charge::

. : -0
o : P ( E

"'actual sentence imposed including any specified non-parole period.

‘,Jsaddition to these'

7;‘by the court were also collected for the purpose of analysis.'

u'offender “was a drug addict, ete).

3,1relevant to each case were noted.

”fthe initial list.». Lo ”.,'ﬁf' i -.‘, o s "

RE entering the data thus“acquired into theﬂcomputer.

into the computer ensured a degree of consistenc

g, process.‘vb,g = f"’; i ;‘ T

;quite possible that various passages in the transcripts,

been quite intelligible to the court

ol

a

: In

N3

'hard data ), certain other factors involving findings

These

i

included egpressions of Opinion by the trial Judge (e.g. that'the

offence was prevalent, that the offence was premeditated that the

A list of 60 factors likely to be

.relevant to sentencing in a drugs case was drawn up and those factors

TG

The list ‘was extended whenever it was

“f.found that an obviously relevant item (relevant in the sense that it

nﬁfseemed to influence the decision-making process) had not been included in

©

. &
. . . - - - - . " °

This information wasg. then transferred via the work sheet into the‘

computer.

Q

of Ms Robin Ellis,

In this regard we were fortunate in obtaining the assistance

The use of a single :

person who could both extract the relevant information and then enter itv

Y in the data collection~

&

oy HNL

v u"

Sometimes key features of the case, such

'\u',.

as dates and criminal

records,

W

were simply not obtainable from the transcripts.

which may have

Lo,

,‘ma also have been misinterpreted

This study did not for example,

who was responsible for filling in the work—sheet andv_'

Indeed 1: is Ty
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(TABLE 1: NUMBER OF CASES PER YEAR BY.STATE AND LEVEL OF COURT *%  +

T

o

g T B L S L B B
: affected the decision on se%tence obviously could not be measured. s VT P

R R A

., State/Court ‘' ‘1976 1977 1978 1979 1980 TOTAL ; o

RN

'However, only where the data available from the relevant portions of the

‘transcripts proved to be totally inadequate, was the whole case excluded | o 1g’ E o o :} “‘New'SAaéﬁ Wales f R T e S ' *‘G
, ; e W e e e R e e ~«Court of Summary Juri di T T g = o 1 - '
. . o : ; . S D g e IR & . : i y Juris Ction . 1 R 2 : : p SR 4
.from the samplequnder study L I e AL e A 0 g S 2 . : - District or County Court : 16 022 7 43 - gé : bvl4 S 134
I ,f - Court- of (Criminal) Appeal R T 1 L Cie L o R
R g « . Federal Court TR R R 1, A 2 R
(IR B ‘;;; 2 Sub’ Total R 20T 28 AT T 43 14 149 |

N}

i

b

We also realised early in the data collection process that it was

&

f=)

‘_necessary to assume that the stated ‘reasons for sentence were the real N G‘ B SR R Victoria E f‘ﬂ L S e
: : ~Court of Summary Jurisdiction v
L " District or -County Court o 1
 Court of (Criminal) Appeal =~ 1 = 3
~ High Court of . Australia R A R .
Sub Total O ‘ j~i‘_*_,m 2 *12*‘ ) 15*: ' 3*:“ i g% = ‘46*

,h and the only reasons._ Judges may often frame their judgments in emotive,

4

DD s
—

(=}

. (2 .
W N
[xd
=2

exhortatory, or exaggerated 1anguage in the hope of impressing upon .

:offenders the wickedness of their ways. This language may not always

@ R E PR

Sa

Queensland SRS R R B T R N
. Court of Summary Jurisdiction : ) R 1
e District or County Court . 1. e o 2 - o
Supreme Court. ¥ ™u = = . ' L . : R
Court of (Crimina-) Appeal SR R T :
. Sub Total s .3 776 3

- correspond with.the sentencing judge 8. actual assessment of the

offender 8 culpability. However, the. fact that 'hard' as well as soft'

i data were collected ensured that distortions in language would at’ least

Gof = DN

T

be accompanied by findings of~fact. In other words, the judge 8 reasons" ’

Lo

South Australia e ,~5 T °-"', RN oy
‘District or County Court REE O R TR S ‘

- . Supreme Court e e s 1 S . 5
..»aj Sub Total T ™

' were analysed in conjunction with such factual information as could be

o

tx

gleaned'from'the relevant data sources. Table 1 shows how the 301 cases

i

T d

S _0 i

2 Western Australia - ' : ST : SR R R o
ﬂ% - Court of Summary Jurisdiction “'.s’3“5éz B R B VTR |
D ‘District or County Court S EEE SRR U R A ”‘i g ' 23 PR
', < Supreme Court oo 10, 18 3 a2l
e A'n Court of. (Ctiminal) Appea]_ ‘ G L e o : S 31

Sub Iotal 77N ._ngiﬁ‘ 133',”_20* "thffﬂ 5:.»‘ 7

-were distributed by jurisdiction, level of court and year of commencement V,y

e

of the case.

TR O

" Profile of 'Federal Prisoners PR R R -

e S e e R T “‘z‘/;flt,if : et “?;s"»*‘f'__ . o ' O Tasmania S T N e
el SOWE R Y TR E IR B §;§;EEE_Court : {i?f“i,‘f'»'Ci‘,vif;'5if;:l‘~ﬂ: e

One of the advantages of computerisation is the ease with which 1F,»Z*s’rﬁ‘,i [ X :i-f‘, . Sub Total EENAT R PR R |

ol

AT

Northern Territory R I A S S
‘Court of Summary Jurisdiction el e e
Supteme Court g S g

Sub Total

s later dropped because.of_ins”fficient“data.;if,.v
Includes case_ whe ‘ “Lric L




:, o Q30“ . o B . : R ’ o ) . ’ «»» ; :
s ) e o ST "fJ | . 15 N federal’offenders,'charged’with‘unlawful importation‘ , 3
e S SR R R BRI « : of narcotic drugs are likely to be tried in the higher ) :
e sex, race, nationality, marital status, occupation and offen%e of federal courts; if convicted they are likely to receive prison
X T sentences of three years or more, this probability is
' prisoners, and also sought to examine the existence or otherwise of higher in Western Australia than in any other state.
. P Obviously,,morg data are needed to substantiate these . J
disparities in setting prison terms by courts across jurisdictions" 31 R B ~f1“d1“gs°'3' ‘ . . : LT o
e - » | BRI R i ‘Table 2, which constitutes part of Table 12 in Profile of Federal ° -
Unlike the present study, Mukherjee s primary source of data was , R 33 R T AR R : : i
2 R . : s Prisoners,’ reveals the sentencing pattern of the higher criminal i
i o mot derived from the sentencing transcripts, but rather was- obtained ST T e T : . S oo ‘ f
s oo ) . courts with respect to persons convicted of the illegal importation of
T ,.solely from entries in the Register of (Federal) Prisoners. The period g N o e ' -
L SRR prohibited drugs. The data are presented by State and length of
g S \covered 1in hie study was. from 1974 to 1980.r Like the present study these R S S 0 ' 2 .- o
R - sentence. Unfortunately data for the Territories, particularly. the: JEEDURRIUD RPN |
T | " data were ‘obtained from the Commonwealth Attorney-General s Department, , o " ER - R ' ' can ' :
SRR : 5 » ~ Northern Territory where such offences are pievalent, were not included ~
;. and in totalsinvolved.some 3750 cases. of these, 494 or. 26 per cent R S e , L . , R : L , r
R ' « 1in his study and consequently are omitted from the Table. ’ ‘ e
= related specifically to prisoners who ‘had violatéd the provisions of the = v SRR : ' o
o o Customs Act’, £ ¢ SRR RN . ) . o . . o . E
e ; y S . : 5 o Mukherjee's findings immediately suggest that the@Australian Law E
7 o o &7 ' b l
R ‘ ‘ c : Reform Commission swassessment as to the existence of a disparity problem, i .
° Mukherjee 8 study also showed that almost 90 per cent of Customs : | :
4 v : -at least with regard to the sentencing of federal drug offenders, may be j
',1Act offenders were tried in,the higher courts. He concluded that 8 §
5 8 mistaken. Indeed the data presented in Figure 1 show that there is. ‘a ' I
. “unlawful importation of drugs occupied more time and resources than any ST - {
. . ST remarkable’similarity in the pattern of sentences imposed for Customs Act . e
,,other offence in’ the federal criminal justice system - a conclusion that ° Vh e ' O
s Yo . offences in the various Australian jurisdictions. Readers are reminded . o
*;“must be treated cautiously in the light of the fact that his study like . R : :f
: & . . that Table 2 and Figure q relate to the relative distribution of - DR
~ ~the present one, was concerned with imprisonment cases only, ;~f¢ | | : ; : ’ :
‘ NS ‘ 'sentencesgimposed upon 494 drug offenders‘sentenced to terms of
2 ’,'_1Furthermore, although the Profile of Federal Prisoner 8 study was not e AT e T g T T T e k S S
s G " T 'imprisonment between the years 1974 tq’1980. However,‘Mukherjee's data e
: i concerned with an analysis of the circumstances of these offences the r! L %’ ' o ; 3
R ..can do no more than raise a- serious doubt concerning the existence of N
author concluded that regardless of the Jurisdiction‘in which the trial ® ,11“"' ‘ ‘
by : sentencing disparity._ Indeed if as indicated previously, our concern is- : :
_ »took place, prison sentences were fairly uniform.« In this regardfﬁ;“»s; Tt A T "'{'Lpafvif
. S w ' ‘_;;;g, i with identifying similar cases from dissimilar ones. it is necessary to R
: S Mukherjee 8 findings and cautious qualification are. worth quoting“ o o e g RRNC : i ; L
. “ ’ L e e
S i - T i e ‘G,' o ‘”.:~” ENEES S S S - v ) : . S “o, ) # “' : ,," R
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Table 2

FEDERAL PRISONERS BY STATE AND LENGTH OF . SENTENCE
e ILLEGAL IMPORTATION (ETC) OF DRUGS

' FIGURE 1: FEDERAL PRISONERS BY LENGTH OF SENTENCE EXPRESSED AS A
‘ . PERCENTAGE OF TOTAL CASES IN EACH STATE “

Ty L
CNE B T S

7

5 . L : ) : i
. L . . -

~ Length of sentence

&

- - State < 6mths 6 < 12mths 1 < 3yrs 3 < 6yrs  over® Total

,Higher Courts = °

Nsw ., 3 9 o s8. 87 ‘,‘, 71 228
: o (1.3) - (4.0) ] (25 4) (38 2)  (31.1) (100 0) -

Poon . . ; . 'ﬂ A ‘ ‘ o 3‘ .
5 = Vic - b 2 . : 19 r '26”' N ¥ | D‘ ' 68 SR .
C . (5,9) e (209). : :'(?7 9). "»4(38 2) . (25.0) ,(100 O)»; ’ IR

- s TJQLD | t, 2 1 R 18 8 37
i o (s (@) (21.6) - (48.7) - (21.6) (100. 0)

sA S S N T A 2 13 . R
S I (7. (15.4) (53.8)  (15.4)  (100. °>» SRR R

I

+ 717 cases .
o g

Eal

o .
o=
5
L

£6m
6%12m
3%6y
63“

wA - e a4 39" 23 g1
s : L) (8.2)  (50.6)  (29.9) (100.0)

: IB‘CeseS’""

 TAs . e g e e T RN

(66.7)  (33.3) . (100.0) 228 ‘cases, |

10 ¢ 14103 178 - o121 426 SRR B
. 3) , g3.3) e (24.2), G 8) ',j(aaga) (100.0) | B

@

TE{‘? the. Figures 1n brackets denote percentages.
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circumstances of each case.
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7.torobtain an adequate amount( £ information about a reasonable number of

& ot

'drug cases, and also serves to excuse the

| to achieve the researcher saultimate dream -a pure random sample of

o &

We must therefore set ‘the scene for the analytical ‘sedtions of
this report by discussing some of the limitation and caveats introduced

J

) ﬁcases.

aby the characteristics of the 2)3 cases we eventually used as our sample.

i nE S o & . Lo : L7
i i R i :
I . e 0
EE . oy
B

e First, only federal drug offenders who had been convicted of a

s233B Customs act offence,

e
o“, .

)
e

Ofrenders sentenced to

of imprisonment, werefincluded in thefstudy.‘

Hoou o as
N

other than imprisonmentiare not

o

included at a11 and our conclusions may

o ! E “4
- ,0 . . i

W'& i

T s

i e O
Attorney-General's Department in Canberra 'That Deparkment does not hold

9 o

all federa;wdrug cases hut only.those where some action oi. its part is

.‘ra

B -

required. Aecordingly not a11 drug cases Were included in‘ourrstudy,

v Lt

R
PRRE

Second, the cases analysed)were supplied by the Commonwealth f“'lﬁ;i

fact that we: have not heen able o

ERR

s

[al

[

o

o

’ ) l;\ " = ¢ “ peg c (,”b \\ )
“ : - 35, : - oo
@ . ° A
‘Qv"°' For tnis reason the data given in this report should not be taken as a o
B ,r( TR
,Q ; substitute for official statistics de8pite our attempt to incorporate the'
: ‘3 . vast majority of serious federal drug cases in our study. However, as
’ '% our study was mainly experimental in nature, and as our main concern was
o ‘?" with devising a methodology, the”omission of some cases was not seen as a .
i{ serious defect. Should our methodology be accepted and our sentencing .
0 i > project extended with the object of monitoring, evaluating, and providing VQ
. fﬁ ,,information concerning the-sentences imposed in practice,;then”it wppld
pg be most,desirable'to include all sentencing decisions”(relating to the
.1 o B T typedof_offence»under study) for analysis.’
. f t? Third the bulk.of cases under -study were dealt with between 1976
g Jand 1980. A breakddwn of our sample,»includihg only those 253 cases
i which ‘were fully coded is given in Table 3. During the relevant period
;i amendments were made to the Customs Act 1901 resulting in. subsfantial
E '} alterations ‘to the prescribed penalties for the offences under
7 ’ consideration. Accordingly,extreme caution must ‘be exercised when
; comparing early sentencing decisions with later ones. * 81 cases were
T fi ,;, heard under the old penalties and the remainder (68% of the 253 cases) ’
‘:?‘ / ou * o =
e "o were dealt with after’ penalties were ,raised. :
T '}«TZBLE 3t NUMBER AND PERCENTAGE' oF CASES ANALYSED
a e ® ’ N R S ‘5 BY YEAR
Date of case ~ Number of "Percentage‘ﬁ;f
(Year) k ..~ Cases of Total
1976 B Rt S
/j1977 o 53 e 0 20,9
jlsza e T (280
19790 0 0 o 75 . 6
L1980 e 26 T 103
g>j,_ﬁli‘f‘y-,,« P _"él;f{,
" TOTAL: . . - R 1000
¥ B ,Lf y . . K
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Fourth, aalthough the study is a national one,

data were lacking in some, jurisdictions.

':36g;_

‘C\'

it was found that

In Tasmania, the Australian

¢Capital Territory and South Australia there were . too few cases in our

sample to make meaningful comparisons.

3 is: New South Wales, Victoria,

[

o

l‘Northern Territory. This naturally enough, coincides with the

o

The result is- that our study haS'.
maximum validity in those jurisdictions where cases were numerous - that.

Queensland Western Australia and the~

jurisdictions that have the mpst serious problems in the agea of illegal

drug importation.

Even so, this study may st111 be regarded as a

national one despite a paucity of data emanating from some - Jurisdictions.

Table 4 and Figure 2

and jurisdiction.

TABLE 4:

o

Date ‘of case
(Year)

NSW VIC QLD SA

WA NT

_TOTAL

ey

1976
1977
1978
1979
. 1980

18

24
41
36

V'13 o

i

7

.058 o
53

TOTAL *

PERCENTAGE |

132

52.2

ETRNTE

14,6 5.9 1.2 20,

[ ) § &

,,,,,

show the distribution of our sample by year

NUMBER OF CASES“BY¢UURI§DICTION AND YEAR. =
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. FIGURE 2:
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fAs previously stated offences were coded into two basic groups, those S

5 involving illegal importation or exportation and those involving illegal
‘; ‘possession (see Coding Schedule, Appendix B).‘ The breakdown of. the

o dssample by type of offence is given in the following‘table.a

[a}

i v ‘ o : o % "
I S ‘i . : : .

-TABLE 5: CLASSIFICATION OF TYPE OF CHARGE T

P

Import/Export Ei" '~7l'fs?

- ,;Qf" 5.2333(1) but para. unspecigied although L 56' S
e /'es e relating to importation T
L Sl 8233BQAXE) o T 66 .
HEE Csa233B(1)(Ce) s
L 84233B(1)(d) T Y e

177 -
W RO R T Possession R o A = s

= Yo

,5.2333(1)(a) including unspecified para.A{ o E
hut<relating to possession, K ,;~~ ‘ L § o
.2335(1)(C) . ‘s e

: P &
5.2333(1)(¢a) E ~.f,s_i[ ; i

" Five drugf.g,.o‘fﬁé

[
o

ok

Because of the small numbers of cases involving certain specific i

@

'fﬂ’,’drug types, we decided to classify drugs into five grOups.‘ Some cases

&
a? &

‘“involved drugs in more than one category and quantities of drugs ranged

i

h»f“from some comparatively small amounts up to 2 7 tonnes.»e*; I,I ]5

&

v Group 1 included Heroin (138 cases) Opium (5 cases), and :
 Morphine (4 cases), and constituted, 57 2% of thee153 sample
. of cases; '

:~*Group 2. included Cannabis/Indian Hemp (S cases) Cannabis

- plants (2 cases) and Cannabis seeds (‘ case) and represented
e 3 12 of the sample,

“.: ‘Group 3 consisted of Cannabis resin/hashish (51 cases) and
’ *‘represented 19 8 of ‘the sample,

@ ) e : ol

,;qGroup 4. consisted of Liquid hashish/hashish oil (14 cases)
R _'and reptesentedAS 52 of ‘the sample and * SO

I

'Group 5 consisted of Buddha sticks (47 caseS)”%ndVrepresentea;u=@"'

lw”. 18, 3% of the sample.

o

1‘ . <

!jf- - s TOTAL - Import/Export and

possession

i
i

o318

Although we initially id

P

o o .'nf

tified over 60 factors relating to the

ﬁ’ A‘_‘~',u' LT : ¢ ! . S

The’total exceeded the number of cases in the study because:‘;,

4

|.. L . "I:“of‘fenders were sqmetimes charged with as many as fOur separate offences..’,‘ L

a’

t:fv' 1""r"v-‘lv'lfhe majority of those cases involving more than one. offence were cases

lﬂﬂ»i”where the various forms of cannabis were found either in combination or{}

% S . 'e‘

i . ident ied.
S 1/ YR The precise charge was not always B
in Ae the manner shown,

: ffences vere, simply classified i 'hose‘re iting L)

ST

"i'ldetermination of sentence,

”laggravating and mitigating factors which had been referred to by the¢“i

nature of the individual cases and the characteristics of the defendants,~’:

‘{l "

::which were . originally thought to be potentially significant in the

W

a 1arge number of these factors were applicable

w\j.,; : AN

fonly to one or two cases. Some of the original factors were sufficiently -

(1.

o . L 8

;found - for example 'minor role' and 'mere paid agent'r‘ Table 6 lists the

. \

o . \sﬁv,

,o
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o
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G t‘,1 nu"N U ;“,_ L y AR : . ;_n : i 'V_ ; ) X .Q‘G \ w
.. e TABLE 6% FACTORS CITED IN 10 CASES on MORE | . ; o :
R B ALy TN B NETS s — o In the codin LI S )

il e T —— e ——— i 8 of the factors, no limits '
R . s R L & o is we
Cgherer. v ?Lﬁbel‘?' Number of Citations ps','%zvof;¢a§eS°P factoxs : d ' re Placed on the number of
e R R Pa B ; S G R use so although one case may be described by S
et L Mainly Mainly ) R » Y a string of ten or
5 o ) el Aggrav. ¢ Mirigat.iu*- 'more factors another case may be described by only one : Streuuo § '
v : o S R : : . us: attempts
e L o a were made to be “ - R :
Trafficking for - e DL o 0 ° . e ConSistent in. the selection of factors used but ﬂi =
commercial gain F21 86 i o e 34, words used~to dcscribe i R ' 8 nce the'
pEn e e . TN PS8 part cular situatio :
Pribr good character/ Gl - % ’ L  from e n;°t pers°“31 8ttribute varied
first offender Ry F53 -;,807A rom Judge tO judge and from case to case it was not
B v - : . e oo F an eaSy task we 5
‘Quantity of drug FO2 75, s - ~therefore cannot claim that this is an exhaustive list‘ h v
PR I B 5 i »or k' at t
Premeditated/planned *-F3l A, e _ ' ;attributed to each case were th 1 iy faccors ‘
s Lo = B e on y relevant ones or ";.
Degree of co—operation - G N i 0.6 *‘ones They were h the m°5t important e
with Authorities R ORI ¥ L . ’ Owever, the most fre Y
e o s - 50 : . quently cited factors and had a
Type of drug ~ FO1 . 48 o o 19. ‘A;critical part to play in our analyses o ‘ e
prospects for | X S s = s - T T oy
rehabilitation . v“"" F76 ' 4 e 33 : g =, ’ 13.0 ‘ :“’ ok : L R ( “ g n i‘ : -'*Q ol L7 ! o T N Tl - O;“\ N Y © TN e y
‘ : R O i 12.3 l Our next cha ters at ’ L ' RS
Guilty plea o 7:F77“ : °:r R o : P tempt to anaiyse these data with particular 'v‘égu,
High Profit expectation 'F23 s 99 e e f;li§.ffﬁ fnkemphasis upon the r31dﬁionehipg, e

Age ‘of offender
Highly destructive drug =

=B = S

‘Drug Addict 503“”?’3 :

“ qt -

Value of drug

Time already spent in
‘jail uxv S .

Family/domestic'
circumstances

A.serious social Pvil

Involving co—offenders

Cd

Remorse‘ L

i "Z\,r'

‘:“aDelay in court hearing

Large scale/major offence

Courier ;«"g-”1~ v e

Drug for personal use_fﬂ;

Principal/instigatoro df.t

R

5 if any,vbetween.the factorsfwe have

A incor 0 o ‘\x
et p rated in our data set and the lengths of sentences imposed : d

¥ ¢ g . s e -

: anal se t e ! 5o

" ‘? he‘data‘inethree steps. first the characteristics of the ;

&

Lifn£;e~'w§°‘ :QM‘}“,U‘3 S ';*vffﬁfi'iv ; 'flf?”;;ifmf Vﬂtence third
(" TR €l the dndfvidusl effective elements’ of a case contrid

3
)

)

: Vmudetermination of

sentence length. ‘ f:ﬁ,

ontribute to the ©
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Chapter IV~ " i .
T SR by 6 B ; ~ : S . f . {
B R K . : : L NI N B ° or . @
: . S e L e o : o found in th ’
| | SENTENCE AND OFFENDER CHARACTERISTICS - : e over 10 years! ,#mp ris°""‘e“t range. on "1°ser analysis of the
: LT o il Sieoh ,7‘;f3' J‘N'i £ ' ’kdata however, other interpretations tend to negate the hypothesis of
By taking our sample of 253 drug offenders, and adding to-it the- discrimination on the basis of sex For example i f ‘
w . y @ review o actors
data obtained from the Profile of Federal Prisoners study we were able to~ ” relatin '
g. to the offence show that rin -~
7 g leaders of organised large-scale
analyse length of sentences imposed by such characteristics of the offender "offencesrtended
to be male.%JOn the other hand £
) 8 . o y emales were often fOund to
as sex, age, nationality, occupational status, educational attainment, have acted e couriers and al Y 1 A . b
] ¢ most - invaria ly were first offenders If the
: . . Y
: marital status and criminal*record. Undoubtedly, these basic.sociological did have crimi )
- - nal records, their crimes tended to b
i SR IR e of a less serious ‘kind
& variables are important in describing the drug offender per se, but it does 1 ' when com
L ‘ _ , pared with their male counter
: . » ¥ i . , -ner parts. The imposition of longer o
» not necessarily follow that they have any bearing o sentedce = either . sentences for m - ) < R
- . | 0 v ; ‘ o ales can therefore be eXplained without having to accuse the,
gﬂv A directly, by the judge taking these factors into account, or indirectly, o g 'Judiciary .of male chauvinism or of ~some other form of sexual discriminatio
o : b o) . é; . . N n..
= . through their influence on»theucircumstances of the cases These variables L 2 . . . L : :
: ~arerconsidered below., To avoid a misunderstanding of sbme of the tables, ft{ﬁk . e ',%~ ! : L . ‘
. o ; B e B i ot e e “ . »
it should be noted that sample sizes vary in accordance with the Qi %‘ - ookb : S - S we o
availability of data relating to the particular item under consideration. i ! 5, ° ;pf; *K?ABLEF7?rSENTENCE BY SEX_OF OFFENDER ?
S i?" “ - . . ‘ . : L | By 2 é} {M : : : c g : - 2
R A _ SR S g o R Sentence —_— Males = ___ Females- R
Y Sentence by 8ex of offender, Our findings in respect of sentences imposed e T i, | ‘z 4 Now e % TOTAL =
@ ,r;: upon drug offenders‘by sex are presented in Table 7 and Figure 3.'«These,;‘ ’ : ?To 18omonthsfii"f‘:ﬁw 14 : . cé‘é R B : ‘
show that the modal group for males was in the 5 to 10 years imprisonment 18 mths—3 yrs . 44 ; iZV; S R § -
= . V’ = : - B e ¢ N . 15 - u 36.6 59
category, whereas for. females the largest group lay)in the 1 1/2 to 3 years e 3 5 yrs f.:f?w B ~ 4B 68 TR RS RS N S
\ : = (\ J‘O‘ ' ] f 5 B L T’: ’ i “ 0:13‘ G \f*»r, s Q31’17 ‘ u 61 '
. imprisonment range. It may be observed that ‘no females in our sample of 5 16 yrs.«,vQ' o '035 P S ) e L
5 ‘ L RN X 5 t: . L o e I A 34.6 A 5 - 10 24’1.4 72 .
e v,,—prisoners were serving a term of imprisonment of less than 1 1/2 years, : Over 10 yts bll; o 7 il P SR S
whereas 1. 87 of the males were found in that category. First impressionsv e S s ,“” —w ; ,',, ~ . Sl e :
S < ,'7‘\ e TOTAL @ g i " : o 0 L 5 : »“v oy .;” . . ,j)' R B
§ could easily lead to the inference that, apart from sentences in excess of L T A ‘5lZ91 1OQjQ . ~@_;z4l 10040 220
y 10 years, courts discriminate in favour of women. Thus on average men “‘nisf?’f' = N l8,6 - 100,6
;”f‘ received comparatively longer sentences of imprisonment than the females.,wf" ) - By i R °e§f . \
This pattern is clearly revealed in Figure 3 where the percenta e by l o o x%] : I;; 2 5?
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Sentencewby age qf offender: An analysis‘of the sentences impOsed on<253

4 than that of any otherntype of offence.

drug offenders showed that ‘nearly half (46. 27%) were 25 to 34 years of ~age-
at the time they were received into prison. Only a small proportion (4/)
of our total sample were under 21 years of age, and this could suggest ‘a
tendency in the c0urts to impose bonds or fines on young offenders. i
Table 8 shows the breakdown of the relevant data with regard to. agexand

The high percentage in the 45 years and over group serves. to

v

sentence.

emphasise the fact that drug offenders are often quite different from the

stereotype young hippie—addict . Indeed the gener al shape of the age
A\ . )
distribution is ‘more akin towthat of the white collar offence of fraud, S

RN

oy

5

g

B vy oy

45,
TABLE B: SENTENCE BY AGE OF OFFENDER AT RECEIVAL
- -Under
Sentence 17 17-20 21-24 25-34 . 35-44 45+  TOTAL
To 18 months -y - 3 9 1 2. 15
18 mths-3 yrs - < 3 17 36 1 5 62
3-5 yrs 1 5 16 31 1 21 75
5-10 yrs - 1 15 37 100 .22 85
Over 10 yrs - - - 4 4 8 16
TOTAL" | 1 9 51 1z - 17 58 .« 253
% " 0.4 3.6 20,2 46.2 6.7  22.9  100.0

Sentence by nationality of offender. A study was also made of the

nationality of a sample of 201 offenders who were serving terms of

‘imprisonment for federal drug offences. Our findings are given in Table.

° 9, .This table shows that approximately two-thirds of the sample were

Table 9 also réveals that

[

Australians and the balance were overseas born.

“a signifioantly large proportion of sentenced drug offenders emanated from

@

New Zealand and the United Kingdom.' Indeed when these two groups are added o

/'; ®
to the“Australian one‘»‘1 they represent 87 8% of the total sample.

u fiony .
Furthermore there is no indication that foreign nationals are treated any

differently from Australian nationals for the sentences seem to be fairly

@ .

evenly distributed. Of course the data in respect of some. categories of

natiouals are too few ‘to make any meaningfu] comparisons as to- the possible

influences of nationality upon sentence.:,"

I
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o sentences imposed by occupational status at the-time that\offewders were. Lo 1 s * - X . ‘ ' ,
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ol taken into custody. In this~regard Lhere was sufficient information , E . o ; o . ( e
0o B . - bl
u F ) o ) \\ “ . st = ’ s 4 f . 3 @ o )
. relating to occupational status in 152 cases. Our“analysis suggests that ; s <, ,
o 2 -} - ": : S . o ¢ . [
STE k4 R e . “ ¢ d
there may be a slight tendency for unskilled and semi—sn’illed persons to B g N
Lo s ) g LSy % ) ° ) . . o i
) B . ; Lo . % ) , g % o o 0. /
receive marginallx shqrterhsentEncess but tniS>may be a fanction of.offence : an ° . G o . !
‘ o : ‘ o - X B . 9 B 0 s, : R ‘ e i S &
o seriousness: “Such persons may, for example, be’ recruited as cour1ers:or I , ’ so 0t 0 ‘ a v ’
3 ) @ o X . 2. 7 N ;
o * o R o e : g Lo | B g : o b : - ;
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Sentence by -educational attainment: Sentence by educational attainment of PRET e i R ® S . ¢ R :
foffende?:was examined in’140 casés. Our analysis is presenteduin Table 11. S e ‘ P . 2
) o 5 o R o
cuAlmost 157 ‘of offenders had received at least some tertiary education,v» ol & . S i .
i " @ o N o T v N K s 4 I &
which~is significantly higher than the percentages recorded for the prison T | i ;e
) @- Py "4,‘ “‘o““ ° i . o s u ..
’ population overall and for Federal prisoners as a group. However, no e v < S e . : el
' obvious links between length of sentence and educational attainment were ,;‘ - e j;i R e
found Withinlour sampieb.‘ , L e ST P j‘~a R R ‘\\ B
R R R R : L T e : ING T = .
O : . A b . . ,: 7 R : . . . . ‘ i R - ‘ . ] . ) G ; : . N P - )
s ' R L ‘ A . e A ﬂ
5 ¢ B . ““
Sentence by marital status. Table 12 gives the breakdown by marital status e a R ; v
) IR T a ° ~ T . 0’:‘, ;
PR and°sentence, of 201 drug offenders at the date of ‘their receival into“c . e o F
o 1,priSon. If marital status has: any bearing on sentence it 1s. not in the 5 ‘
: . o : \ . 9 % " = o5 Q . ”. o : ‘;Cf,“ '.n g
’direction'one'wodldfexpect. It would appear that a higher percentage of = o " -
e . B . . : , : ' ' o
‘ i : . = “q
married persons received sentences in the‘over 3 3. or 10 years e : = ’ e
&3 n\.;, . ‘ ; ar [
) imprisonment categories than for those found in the never married"
2 B O . vl ol Y o . s I3 : ¥ ER ¢
S categories. Those whq were separated widowed or divorced were only 3 s :
' QZA,E"‘ v , P e L R “ L i .
M.s11ghtly more harshly dealt with than—those who never married.~ it 6 s s s
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the offence, a criminal record generally operates so as to negate or

diminish the affect of mitigating factors. We may hypothesise that alP"

: 8 K
H wledie e e

' other things being equal a person who has a crimina1<we&ord (an

i, no record of convictions.

3 ' ; B “

aggravating factor) will be dealt witﬁgmore severely than a person who has o

However such a comparison may not be ffﬂ‘

> @

‘sufficiently 'fine tuned' for it is’known that criminal records, likefﬁﬁ

circumstances of offences, vary in degrees of seriouaness.‘

One might"‘,g“'”i

D.A. Thomas The Principles of Sentencing an Ed.rv ,"Ef7§wf,w,»u
Heinemann, London, 1979 “PH35. T o
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less than three years of imprisonment they would score three points.q‘
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vfbs:Q"’; If previously they had beennsentenced to more than six months but

If previously they had been sentenced to between three and ten years

g

eq"

more,they would receiVe a score of five points.;

[

tﬁv

i °instances of offenders qualifying for a score of 5 points were encountered.
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“f:_cof imprisonment they would score four points.
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And finally if persons had been sentenced to terms of ten years or

HoweVer in our sample, no

.’ b ! > ‘b
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' o _ s e °“thérefore expect that the nature (type of offences) and extent (frequency +
cf!TAﬁbE 12;,’SﬁNTENCE‘BYLﬁARITALrSiAIUS'6FiOEFEﬁﬁERfATVREéELVA¥sv;Fl' vy and/or gravity) of entrieélcontained in the criminal record would also be' ‘?
’) < el i' g u.': SR T relevant ro the'bask of determining the appropriate sentence.,‘ i
X ; o - Separated/ . . e i - ; i
» : , Never g - “Now o g'widowed/_'t, 7 PR A . . é
) Sente_nce, SR mrried ‘ ‘7 mtried : divorced“ "“ G : TOTAL kS T . L . ‘
: ' i o ' : ) L ’ : = For the purposes of Our analysis, we decided that it would be too - ;
& Ced o o i
i LR l8 months - . TR & | | :" T 2. “ E = - | ld;,’m cumbersome to. analyse criminal records in any great detail. Instead we é
18 mths-3 YrS‘T 39 ;”ﬂ;' “ ,;d 9 i [‘~f1 LA 152 ’ f--decided to Quantify the extent of the offender's criminal record in |
e 0 3-5 yrs Sy /}43 e ‘v“ “11 _‘_‘v' : ‘r J5p*;*5“7f“ .59 ’,accordance with the following scale'f” _45
gf 5—10 yrs | . 33 2 AERAEE AR A R 66 ; } e
ﬂ:‘: . 4 . ~ o . ‘» ‘, . ‘ . : i g ‘ X o
° %> @ Over 10 yrs B 4 -5 2 Lo AL = Where offenders had no previous convictions or where it was“not 0
0 _ ’ o ERRE o ~ Ok e o S EINe
- "SW' T | I g oo 7 s : S Df‘-r”known whether “they had previous convictions, they were given a zero score. g
. TOTAL 130 48 23 201 b e | e
e X 647 23.9 o 1L 5 100.0 A | A g
s s : o e o= - e v If they had only convictions of a minor ‘nature (e.g. they had been’ §
& T T R T T g . : o 8 ) 4
?’ ’ bR o S L T L e ;dealt with by fine or bond) they would score one point. §
. Sentence by prior criminal record._‘Of the many-variables“that relate‘to*‘ v | p %
“ : | offender characteristics, perhaps none is so significant when it comes to ., = If they had prior convictions of a more serious klnd but had not % i
B determining sentence, than thaEnof the offender‘s prior record of ““r,f ) ‘tf{served a term or terms of imprisonment aggregating to ‘more than six months, )
. convictions. Although the general rule isithat a senrence may not be “Li_they would score two points. Lo ‘k;
5 g T o . = 5 a S . .
increased beyond a level considered to be commensurate with the gravity of o
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'.offences‘only;

k‘offenders were described as'drug addicts.

.record and length of sentence._

e ‘ . L . e L e
-important part to play in sentenCing”drug_offenders its'influenceqis‘often

Sentence : R ) N y'“"l 2 'L’y 3{1 4 el

"18 mths—3yrs“ o 129“§,‘; 9

3 yfs L 2 12 o6, - 4

Ovel' 10 yrs 8 ‘, h 21 B ‘e‘ 03 " 3 L ‘k 1’ B

52' » . : 'v ‘u ’ ,’ . V 7_ - ’3‘,

We¢5180 decided t0tanalysefhriminal recordsfby reference.to‘drug
‘In addition we sought to examinegthe,circumstance where

0}

Table 13 shows-the“results of the prior criminalirecord analysis.

i. From this Table one might reasonably conclude that contrary to expectations. :

sl

there was no immediately identifiable re]ationship between prior criminal

bnof‘drugFoffences are often committed byupersons without criminal records.

JThe_implication is’therefore quite‘strong_that the circumstances of the

offences themselves are more‘important determinants of sentence’thankthe'

e : ’ ) o

prior criminal record of offenders - a finding confirmed in”later‘sections. -

. Here we merely conclude that although the prior criminal record has. an

o

o

@
8 .

"~ overborne by the sheer weight given to the offencewitself. .

" TABLE 13: SENTENCE By'pkionuCRIHINAL3RncoRD'or OFFENDER .

As mentioned before, even serious instances ,
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Chapter V | |
' s SENTENCE AND OFFENGE CHARACTERISTICS

RN e S

Ly .

Whereas the previous chapter discussed the relationships between the

. . o o
characteristics of offenders and the length of sentences handed down, this
Cow e a
chapter sets out to examine the relationships between the characteristics o
of - the offences and length of sentences imposed.

[ {( X » : : ) R

A

Some of the more important or basic ronsiderations relating to the
offence that are capable of affecting the sentence are the charges
themselves (in our case the relevant sub—paragraphs of sub—section 2333),

O o

the number of offences, the drug-types_and the quantity of drug or drags

O

involved in the offence. Of. significance also is the Jurisdiction in which
the offence (and hence the trial) took place for, as we have noted it is
: reasonable for those jurisdictions which experience serious and frequent .

violation of a law to impose harsher penalties upon of fenders than those ‘

jurisdictions which have manifestly fewer violations of the same law.

Finally, the,detailed circumstances of each offence must be taken into

account, For example, whether rhe drugs were imported for profit or for

3,: o 4

oo

personal use or whether there was a’highj@egree of forethought and

deception involved in the commissionﬁof the offence -are matters that are.

:;ﬁ e normally taken into account by the decision-maker for the purpose of

o

R

deciding upon the appropriate sentencen
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8 . . . 7 3 K . "

s

Sentence by section of the Act ;

Although the prescribed penalties for’

breaches of the various forms of prohibited behaviour described in the

various paragraphs of sub-section ?338(1) of the Customs Act are the p

6 g
same,3j

o’

it is worth considering the possibility that judges treat the
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"variousﬁpossesSion and‘importation,charges diffenently,, Table‘l4”shows | i ., “1 importation or expertation of a proscribed drug. Later analyses confirmed
ﬁvthat for our sample there was little a;parentvsystematic differentiation ? f’ that with the possible exception of section 233B(1){d) offences, which
|  amongst penalties imposed under the various categories. ‘This finding 1s % revealed relatively lover penalties than;for other categories, no . !
nnot surprising, for careful reading of section 2333(1) suggests that the ” - signiricant differences in sentences were detected‘ by reference to the
various prOhibitions contained B the,string , paragraphs that fall . iﬁ- ’particular charges under, 3233B(1); This was so even after other factors
thereunder, merely ‘serve to specify in detail the aifferent actions which : ; : ;were taken into account.o For this reason therefore the 'type of charge
- are considered to constitute a common mischief - that‘of possession | 1 variable was eventually dropped ffom the St“éf' _
R . TABLE 14: SENTENCE BY Tvpg OF CHARGE UNDER CUSTOMSiAbT 1900 . g ‘Sentence by nnmber of offences: It VOuld be reasonable to expect'that o
o T , : S —- — é longer sentences would ‘result ‘from a case” involving multiple charges
' Import/Export , o ,'°foSSession “ ! i ‘é compared with those for cases involving only one offence however this is
Section 233B(1) * (b) (é?), (d) -‘(a)* :V‘CZ %‘(ca? | g not the(case. The reason appears to be that, althOugh the principal charge
: SENTENCE R E L £ ) i may involve.either the opiates or the‘cannabis family of drugs, almost
Zrounded to nearest year) | | ; - .; invariably, if other charges gre brought,’they involve drugs of the
vvg L ,i_ | ; ;-,: ; : ; § ;L,igf f;;‘ o z 1 cannabis“typegland unlessithe‘duantities,are large these offences appear
o gg' i‘ ‘2" 12 . : 2 | o f ég; fli‘v :_2‘ ?é Q » toebe treated mith comparative 1enience. Incfact it appears likely from
‘gv nigy‘ ig\ : 2;( ',1Iff 7l13p_' ~rg, u " bé " the distribution of multiple offences by drug—type (see helow), that prison
‘g ‘ l? , ;g:c‘ 1 V? - \ '1? ;»; ljgfe"'i;h,' B ' ’§‘ '_terms for. cannabis-only offenders are comparatively rare when measured ] .
. “«g; s ‘ ; « .‘i'f :‘;ﬁtflf“ ‘ff,“fq yfi‘l ) f%,h . 8 ‘% against the numbers of other single—drug offenders sent to prison.
T R 4 1 - o1 e B A CeT L '
12 31 =1 2o e R | o - L . :
: i§~r e'{ ‘I“ : Eu': ' Qib'b 5;:1 1.:"“9b s i a ‘i;Sentence by drgg type and jurisdiction. Since some considerabie variation ’
o ;g,. éjii» : : fs\:” “:f . ‘:; : :A ?; ;: R R , n‘bexists between the frequencies of certain drug—types across jurisdictions
23 . i "cf : pl ;:‘ w L «: ) : ) 5;. o we present these two variables together in the following paragraphs. An
;bTAi” $tvvyf; ?6‘;f‘6oh‘ l' ;34y;‘% ;?i'n;{vfizik 4 }éiib “43’ ‘WL : : ’ :km; 0 .:‘ examination of Tables 15-19 shows that in most jurisdictions the type‘of e
: Avez;gzrzintence 5'97 ‘4 5$Ji7;081f4:35‘;‘ : i;ig;éél,?f -[5;35V fz&sé iléi(‘ _3 : »drug most commonly occurring in our. sample of analysed sentencing judgments
: 7“ SIS W) e SURSIR A A '(‘“';?{'h;">'“ > 0 . S was in the category "heroin, opium or morphine . In fact most cases in’
a; . anlﬁdes Charg;;‘i;‘;hiCh ghe‘reievant s;b_paiagtaé; coulatnqc be ;rnf 3d;‘ ”;:vthis category involved heroin alone, but rather than eliminate the small B
. ~',identified in the data s“?Plf?d',’Sef é}so_Tab{é‘S(hboie.f;f‘73_d'gé,;»vh . E;_' P number of cases involving opiumvand)morphine, these so-called 'hard drugsbbi,r .
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'“"were classified along with heroin.

S will simply be- classified and referred to as 'heroin cases.
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For _convenience these three drug types’
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It was found that heroin was~involvedkin_oVer 45 per cent: of our

ap

Sample of cases ianew South Wales, 77 per cent of the caseS"in‘Victoria,

46 per cent of the. cases in Queensland 57 per cent of the cases in Western

~ Australia and 64 per cent of the cases in the ‘Northern Territory. ‘

J‘JurisdictionE
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Except for New South Wales,ithe next most prevalent drug found in our

G

‘sample was cannabis resin. = Cannabis resin was involved in oﬁér,l& per cent
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E; “_ Gy, ‘ o . . 0 of our sample of cases “in New South Wales,‘eight per cent of the‘cases~in
?f TABLE 18: vSENTENCE.BY”JURISDICTION’_v1976*1981 Victoria, 26 per cent of the cases in Queensland 21 ﬁer.centéof the:cases
i T LIQUID HASHISH7HASHISH OIL— 0
5‘ o : . ‘ in Western Australia and 14 per cent of our cases in the Notthern
= ’ d .
o Cases involving this drug and one or more other .are. indicate R
S NOTE: bgsz + sign. %hey are included in the row and column: totals Territory. =
. Lo o ‘ W.A.  N.T. . TOTAL '
L Jurisdiction: | N.S.W. :‘VIC.,) QLDf y A N Lo After cannabis resin the next most, prevalent drug in our sample was
- Sentence: : A buddha sticks However in New Seuth Wales buddha sticks were involved in-
5 (rounded to)nearest N A s , 1
i R whole year - ! e
‘ y _ more cases than canuabis resin and in fact constituted in, excess of 23 per
‘ ! 1 — ‘ - - - ’ -. _ o 5 O o, o
i ;g 2“ B, I - Z 1 cent of our total sample of cases for that’ jurisdiction. (liquid‘hashish
¥ ' - - - 1 - : 1 y [ Net
i g - I+ - - - 2 . also constituted a‘significant proportion_(six per cent), of cases in New
;Q g 24, - - - - f ' . South Wales. Only 8 cases in our sample involved cannabis plants.
‘A 8 ) + . = . . . - r_ . oo . - R " . o
\w '9r ) - - . - : :cr " o
,:,' 10 - a'- . : : K _~—;.. ‘ 4 IS - . ’ . -
P 11 15 4 B . : u ° "Altogether twelve cases involved more than orne drug. The lack of
é’ 12 - 0 - 1 . 1 S N 14 o any clear direction in the tables suggested to us that the range of
45 . sentences imposed in respect of offences involving particular drugs can
;; ' only begin to be meaningfully evaluated if some notion of the quantity of
e E RISDICTION - 1976-1981 '
R TABLE lgf S§§§§§§§-§§K§¥g—3ND SEEDS v drug is also taken into account. However before turning to consider the
‘] : 1 dicated ,results of our- examination of the relationships between’ sentence 1ength and
I NOTE: Cases involving this drug and one or more other are indicate
. . bya+t sign. They are included in the ronwandrcolumn totals .. type and quantity of- drug something needs to be said about ‘the non-parole
| ‘ij : - — » : SR , period and its relationship to the sentence impd;ed by the court.
Lo VJlllriSdictki_Oﬁ: : <Nosow- ) VIC. QLDr,‘ waﬂ'«, “‘ NM’T° . - TOTAL “ 0l K o L - it o
; L Sentence- : . . U»A : o : R : o ‘» . ‘;p o . S, P .
B o " {rounded to nearest ; R ‘ S S e p ,‘Sentence and non—parole;period :‘-The non—parole-period is the minimum
e . whole year) e R - R B
s : S ' ‘ BRI _ 1 L : 1. Q peri od that prisoners must serve in consequence of their having been .
- T - - - - s e v O ‘ T
~§ i lﬁf - - - 1 3 sentenced to a, term of imprisonment.37; In most but not all cases, non-
@5 1 - - =9 - L B ‘u»parole pe”iods are specified and the majority of offenders are releaspd
BEESHE R L= - ST = o 5 ,bef%re the expiration of their sentences. The non—parole period may- be
. G : ‘8 - 1 . — - - - 1 S .!
IR § 9§ i _ f - - - B 4 ;
: 9 Sl : S S contrasted with the sentence (often referred to as: the “head—sentence“)
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'o o ‘ 5, 5 \: 3 0 . 0 v 02 A 1 r-; 8 : Dv R v R ( St ‘ B '\)O i : G ’ \’): }' ) ) T a 5 A
: v o N N Vv37.;*:Pover;(et.al)_vawg.v(1974)’L§1¢91L;R§ﬁ623 X =
U : i | A - >

|

i3



-

3£

60,

. o &
W ‘

7

" The latter, subject to the remission rules, sets the upper limit or maximum

permissible duration of a prison sentence. In most jurisdictions the date

specified by the court as the non—parole period is in fact the earliest

4
date upon which the prisoner may be considered eligible’for release'from

prison 38 However- in Victoria, remission rules apply to non-parole

periods as well as to head—sentences, with ‘the result that in that

&

jurisdiction prisoners may be considered eligible for release on parole

well before the expiration of the date specified as the’ npn-parole period.
— )

0

‘This means that Victorian non-parole periods cannot ex_ facie be equated

“with specified non—parole period in other jurisdictions. . 8

o =

A 0 it

Accgrdingly, in our analysis we decided to distinguish the Victorian

b

cases in which non-parole period were specified from the non—parole period
specified in other jurisdictions. Our findings aré - presenred in Figure 4,

where it can be seen that non—parole periods identified with a 'V!

(rcpresenting the Victorian cases) Were proportionately longer than the
non—parolefperiod in- other jurisdictions (identified by an '0 ). Once
remissions are taken into account the longer Victorian non-parole periods

would reduce to a point where they" would no longer seem to be out of o

o
Y3

proportion with the general pattern for other jurisdictions.' We concluded

from this that wkign considering head sentences, we could happily include

Victorian cases without fear of introducing any systematic bwssjresulting~

from themzjfegal differences. o . ;L"'Q' °,: i ’i B r~p’? "

@& e B T L

. g Ta
E o
&

38. This needs qualification because in some jurisdictions special
:remissions ‘enable the non—parole period to be ‘reduced in certain
:circumstances.u For example, in Western Australia, prisoners may a9
~ earn. up to' 3 _days per month off their non-parole periods, but ‘these
5 ~ discounts go not approach the proportions of the Victorian o s
‘)»entitlemen & of - one-third of the term specified.y' ’
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‘Sentence by quantity of drug : The type of drug is one dimension of
‘offence”seriousness: Another‘is quantity of drug - the assumption being
that large quantities attract heavier penalties.f Figure 5 shows' 4 ‘;
i graphically the sentences imposed by quantity and type’ of drug for our. :
total sample of cases., Those‘cases involvingkheroin,nmorphine or‘opium‘are :
: . . ‘ , ‘ 4
o _ indicated on. the graph by an "H'. Cases Knvolving Cannabis resin are ‘?
'indicated by a 'C', cases involving Buddha sticks by a 'B', and cases ;
involving Liquid Hashish by'an 'L'. Those cases involving more than one ;
drug are indicated 'CB', 'HC', etc. Clearly there is a substantial . o
’ difference’in the sentences handed down»for“given quantities of drug. The o
lightest sentences for large quantities of drug weré given when Buddha 4
sticks were involved. Cannabis resin~attracted generally lonyer sentences f
than similar quantities of Buddha sticks, and liquid hashish (a more "
concentrated form of cannabis) resulted in similar sentences for rather
! smallerfamounts. Heroin cases showed the 1ongest sentences for~a given'
4
quantity of drug, but also showed great variation - gome cases.differing by
*ag much as fifteen years for a similar amount of drug. The order of °  ° .
’ severity for dealing(withsdrug—types is very much in line‘with,the'pdlicy
- . Fay o E ) : ‘ "“’_.,’ o ale - o " . p
7 of increasing the penalties in accor&ance_with the‘notion of 'commercialk [ & B
quantities asvdescribed in the Act. We therefore conclude that thev Lo :
type/quantity combination of variables is very important in the
o determination of sentence, although clearly it is not the only "~
. . E o ) : Q : B . L s
S ‘determinantg. ‘ B o e e e B L I
C}.\ . . \(1 ‘ : o | . S ! e : oo o . W p ‘::'o Q L\ ,
N\ o ) W R = . e o B P -
N ' ~ R Vo S e FRRTAR TN
Sentence by factors cited. In looking for the main determinants of ?
sentence, we should be fairly,confident that those features of the case, " - . «
actually cited by the judge in'his sentencing decigion should aank,highxy;“ .
e ’ G o Cg = : ’
2 ES N o o= Gy ’ =
? nb = [} 3
L7 e z o
i o ® & Q“ R

G
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- FIGURE 5: SENTENCE LENGTH AND QUANTITY OF DRUG -;BX’ﬁRUG~iYPE*
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. ‘Table,ZO lists 59 of the most frequently cited factors39 and gives some

- N

statistical information on the relationship between ‘each of mhose factors‘

and the sentence length in our 253 cases. Comparing the average sentence

o \

incases where a particular factor was cited with the average sentence for .

N oy ‘

4
cases where it was - not cited gives an indication of whether in\general the

&
« 'i W N ' %

4

PR S ’
(s. D ) of the sentence, along with the F—value, Significance and

o,

: Correlation are all statistical measures of the sttengrh of’ a possible
. g b v i . ’ \

. relationship between the factor and the sentence.' Low values for the S Do

e \
“and significance or high values for F and the correlation (either positive

O \‘ .
or negative), suggest an important relationship. Considering all of these . -
o v ~measures, the most’ interesting variables turn out to be F2 (quantitv -of -

drug) F3 (value of drug) F31 (premeditated/ planned) F36 (large %,

o “ scale/maj;%lgffence) and F4l (principal/instigator) which all. have positive

; . " correlation ‘around 0.2 or;greater. This level of correlation does not
5 - ‘ s ’ ! o
suggest a very high degree of association between the individual factors

and the sentence, but statistically-speaking it is a promising start and we

o

jj ’ shall find that a fairly interesting picture emerges when we put allfour'
B o variables together in our final‘chapters.n R o , S

B}

B, ° 39,  See appendix for a full list of . the factors. Thoseicited 10 or more
i o times can also be identified from Table 6.‘0 R : R
el » 9 : o o Y
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., factornwas geen as aggravating or mitigating. The standard deviation A
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Chapter VI ,i ‘ k - o , : 4 o7

o TOWARDS A SENTENCING FORMULA FOR.DRUG OFFENCES’

Finally,ywe turn to the complex question of how all these elements“
may be combined to prodhce a rational systemrof sentencing. We begin by

posing the question as to whether it is legitimate to view a sentence of

? U oe

imprisOnmentras being composed“of a number of elements, each reiating to an

For example, could a ten-

n

identifiable and distinct feature of the case.
year drug offence sentence be separated into components of,. say, three
years'basicﬁsentence, plus two years because the drug was a particularly

dangerous type, plus a further two years because the quantity was large,

kel

plus eighteen months because the offence-was a highly organised crime,.....

and so on? Despite the fact,that,this_is not how seritences are set in

1

practice, it w0u1d appear logical that, for example, where two cases are

19

1dentical in a11 respects but one, then any difference in the two sentences

i
3

should reasonably and fairly reflect that one circumstahce in which the

- cases differ. It is merely an extension of this way of thinkingg‘that, to

"be reasonable and fair all sentences should be able to be decomposed.into//
' 5 ‘ ﬁ 7

individual components, each relating .to identifiable elements of the case.

i . °

"Fortunately, computers and mathematics can provide a relatively

@

simple way of identifying components of a sentence which are attributable
to given circumstances of a case, Armed with a set of data such as we have

here,o multiple regression procedures will do exactly that. ﬁowever ‘care

must be taken im the interpretation of . these analyses since the computer is

o

only equipped for drawing arithmetically—reasonable conclusions and cannot

;“ g B _M,._,

be taught to prefer theoretically—reasonable conclusions.

X Inﬁperforming analyses on multi-variate data there are a number of
- expleratory techniques which can .be used, which can héip,td show-hQWfto“"

a
o

@ . ’ ! coe
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proceed in the later analyses., It is quite instructive at thisg point to

present the results of our first multiple regression run which prepared the

way for our later analyses.. :

An Initial Regression'v

Using the full 253-case data set’ we obtained‘an initial formula for
calculating head sentencesiwhich took account of the yeariand jurisdiction

of the trial, the ‘type(s) of drugs’involved, the circumstances of' the case

8}

and the criminal and drug record of the offender. The results of this “

Llanalysis are presented in Table 21 and are quite promising in that for the°
most part the variables which one would expect to be influential turn out

to make quite significant contributions to sentence.

¥

“The reader will hOWeVer note a number of apparently illogical

(results in this table. The most incongruous item is the reduction in «

sentence ior offenders with prior (non-drug) criminal records. This result

y be explainable, as seen in Chapter 1IV,. by the fact that offenders in

)the most
serious cases are often ' respectable:/kﬁsinessmen ‘and first ’

offenders, while conversely those with pri?t/criminal records are often °

involved.inbthe least serious cases or pljy only a r%nor role attracting a

relatively short,sentence. Howe er even'if it is explainable it hardly

reflect
ects a principle upon which our sentdéch///decisions ghould be based.

The acceptance of such a principle would be counter-— intuitive, being

@

=

J tantamount to holding tha; offenders with prior non—drug criminal records

o @

deserve shorter sentences than those without prior records. Turthermore
|

caution should be exercised in interpreting the other items in this

formula.

b

For example, the fact that 2,20.years are added to sentences

imposed in New South Wales may not mean that courts in that jurisdiﬁ[ion o

L i i v

v

S s S e g o
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‘oTABLE 21 - INITIAL FORMULA FOR SENTENCING FEDERAL DRUG OFFENDERS

==

14, Insert Basic sentence of 1.92 years L

2. Calculate 0.17 for every year after 1976 that
the trial took place

Fi
S

3. Insert the figure that accords with the jurisdlction
in which the trial took place:
NSW 2.20 yrs NT @ 2.03 yrs WA 1.66 yrs
VIC 1.54 yrs QLD 1.03 yrs .

4, Insert the following figure if the drugs involved
\ included : 'cannabis resin/hashish =~ 1.96 yrs
) opium, heroin or orphine 1.68 yrs
liquid hashish/hashish oils 1.59 yrs
5. ‘Calculate for every point on a 5 point scale :
 the offender's drug offence record and multiply by 0.26 yrs

the offender's general crim.nal record and
multiply by 0.10 yrs .

6.: Insert 0.26 yrs if the‘offender is a drug addict

7. If the following factors are considered relevant tok
sentence insert the corresponding figures:

value of drug 4,01 years
principal/instigator . 2,29 years
courier - 1.46 years
high profit expectation l.44 years
‘a highly destructive drug 1.35 years
premeditated/planned 0.84 years

8. NowyADD items 1 to 7 (sub—total)

1.92

9. 1Insert the following figure if the drugs in ol ed
included.
cannabis plants or seeds 9, 46 years
buddha sticks - .36 years

©

' 10.~If the following factors are considered relevant to .

sentence insert the corresponding figure:
time already spent in gaol 0.56...year§~
type of drug : ~ 1,53 years
prospects of rehabilitation 1.80 years

11, Now ADD items 9 and 10 (sub—total)

12.'SUBTRACT item 11 from item 8 AT =

b

THE RESULT (item 12) GIVES THE NOTIONAL SENTENCE ’ f

"

are necessarily more severe than in. other jurisdiction, but rather that

i

. cases heard in New South Wales tend to be more serious than those heard

~elsewherex In other words, although this formula might accurately reflect o

o

9

the true 31tuation with regard to statistical associations between

NERP O

A(J

S o
G

o

-

.

< frequent drug-types in our~initial sample, the heroin cases showed the

- 4.01 years .is added to‘the sentence if the value of drugs is a factor in

_frequent —‘heroin cases,,of which_there were 90 in our sample since the

_types, but also, as shown previously in Chapter V, of the four most

~bexplanatory variables. The following paragraphs summarise,the results of

PO M W ST R Sy stk T R . A T L e T T T T T T L T T T R e

Sentencestand features of the cases, it cannot be used prescriptively to

determine an appropriate sentence given the circumstances -of a particular

O

case. : e B | Q&\

Among the most immediately identifiable problems reducing the

al

utility of this formula is that, as We have shown previously, ‘the sentence

and the duantity of drugs are quite significantly related -~ the greater the

quantity’ the larger the sentence, and the relationship differs from drug to

drug. In this formulation, quantity is not mentioned per se, And .although

sentencing, this figure is constant regardless of the drug*type, the

jurisdiction,‘the year of trial and so on. Another problem is that)
although the analySis showed‘that the date of the trial was significant,
with sentences heing higher for the more recent cases,Athe formula was
clearly distorted by the changes in the statutory penalty in late 1917, Q E

. o IS u )
RN . . « . . ) \ 9
. B ; &l
. . . ) .

©

Given the distribution of our cases over time, it appeared more

¥

ST UITAORET LN, WY L

appropriate to concentrate our efforts on the 170 cases heard after 1§77,

and, hecause'of the drug type/quantity problem,‘to restrict our analysis

TSR I

fonl

to those casesginvolving a single drug type. ‘Tests ‘showed that different

drugs produced different formulae S0 it was decided to choose the most _ i

0 , ; :
beginning of 1978, _Not only did we have too few cases of the other drug-

: Q)
- N . Y

(AL i

greatest variation in sentence for ‘a given quantity of drug. Therefore

i

heroin cases should present the greatest’ difficulty in linking sentences to
i

&

Is) “»

our efforts to explain ‘those variations in sentences:

fe v - : = b
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. a This table showa that because of the reduction from 253 cases to 90, some
Sentencing the Heroin Offender from 1978 S i %‘ ff - of our factors were now very poorly represented and would introduce bias
Our 90 c?seskcontaine: widely differing characteristics, v ; i 4 into analytical results and a reclassification of the factors was therefore
persons as old as sixty or as young 4ds twenty, drug quantities ranging from - ' ) : ' : A
. ; LN ' T ~ - 5 oesirable. Rather ‘than lose the information altogether, factors which were
a few grams to nearly 30 kilograms, and sentences ranging from nine months g i fe1 1” A :
R ) 5 ; ntuitively and statistically related were co bi '
to 23 years. A very broad range of factors were stated by the Judges to be ¢ i : ; mbined, and only where no
" ; alternative w : ’ ,
relevant to the sentences handed down. For example, although . the phrase ) & ’ a8 available was a variable dropped from the analyses. So for
. o q
'commercial gain' was used in 38 of the cases, and ' quantity of drug' vags ‘A : example the factors 'type of drug’, 'nature of drug , -and 'highly
. : f
mentioned in 28 cases, none of the other 41 factors cited in the 90 case?w: , destructive drug' were combined because they were s1milar in interpretation =
o B " ! : }
were mentioned in more than a quarter of the cases. Table 22 summarises Al i and three times more likely to be cited together than séparately, but the
Y, 9 3 ~ {1 .
the basic data for these 90 cases, all of which were decided after the ) : ; violence used' factor which was cited only twice in cases with counter-
change in the maximum penalty in 1978. s 3 H :
n ‘ . 3 : ‘intuitively short sentences and withoutjsimilar factors, was dropped.
. - g N ) e [ s
TABLE 22: HEROIN CASES FROM THE BEGINNING OF 1978 AND ONWARDS' ) $ o | ‘ Twenty—eight fartors then . remained some now bei i
A SUMMARY OF BASIC DATA FROM OUR SAMPLE ( | ,, ’ g more b‘°adly defined
” than orginally. Althougn superficially it might seem that by this method
Number of cases: ° 90 > : 3 . . g \ . \
Of fenders : 73 males, 17 females; H \ : ng introduced a-greater degree of subjectivity into the data, it must be
average dge — 30 years; ' |1 o k g Y .
42 known drug addicts i ‘ remembered. that our initial list of factors was {tsel:
T 3. \ f by and large
| . . ) . £ " selected intuitively. ‘In following o ‘
Factors cited in sentencing: Involved drugs in addition to heroin: | e : A . ) g our own judgment and i“t“*tlon at this
type of drug ‘ :? 16 cases opium A 2 cases H B e E stage we were doing no ‘more than re—defining our own classification’ of
quantity of drug 28 morphine 1 ‘ P
value of drug 8 cannabis resin 1 : Eactors.“ .
quality of drug 3 amphetamines L . / e Y )
'highly destructive' drug 15 other A | 0 ] G
'social evil' 4 . i A
commercial gain 38 Average quantity of drug - 800 grams C o
/personal use 13 » y g . é ° °
profit expectation 9 § o ’ ; .
premeditated 17 Jurisdictioans: ’ - §> . 3 Hore Exploratory Analyses
co-offenders. 9 : : o : o
large scale 4 NSW 37 cases - - . z - Various analyses were perfmrmed on the 28 remaining factors to
principal 9 g Vie v 17 (e v f
courier 7 .. Qld i g © 2 i determine how successful
prior drug crimes 2 7 SA : 02 TS o sfully they C°“1d be used as predictors of the length
bad character 5 WA o o 23 : w o ,
fFirst offence 95 . NT ) k,=n7 v . ' i Of Sentence in each case. Variables indicating the jurisdiction of the
- drug addict 16 g court. add T s ) '
o bigach court order 4 . - . urt, additional persoS?I data on the defendant (such as age, sex, drug
age of offender 9 Judges: & & = g ‘ i ; i
mental state 6 . ‘ ‘ % ¢ . and criminal records) and .the presiding jud ' ;
domestic problems 7 Thorley 10 cases o C ) ° P g judge were also entered, virtually
sg;giizted & 2% y %izigngton B g ‘ ok - < repeating the 253-case regression to see what influence they had‘
rphabilitation prospects 17 Hicks: ., . 3 2 s H ‘ ' .
/Q;eaded guilty 14 Leslie S 2 oo B
court delay - 5 Stauqton -2 L .
time spent 1ix jail . 9 Cameron-Smith . 2 5 ' o ; L
other factors 27 Otheri ' & 60 & ~
=== Average sentence - 6 years 3 1/2 months ‘ Ep : i% 3 : CoT ; ﬂ °
'aAyerage non—parole pe;iod -3 years 1 month ’ ‘?% D : e p @
¥ 1 B B
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'analysis suggested that over sixty percent of this variance could be

o {)“‘

'goodness of fit' of ournformula. ”We”used thé coefficient of multiple‘ S g
- - ' X i s - . @ s K ’ R AT : <0
correlation as a measurs of goodness of fit; andlwe manipulated variables ;
: . o i W
&Y ® § 3
4 s . o RN

R e e

4

”Broadly'speaking the results showed that Qurvlist of factors,

together with the other variables, explained almost half of the variance

between sentences. -A further data-reduction technique called‘factor

A

LR

attributed to nine,groups of variables. Each "of these variables ot

represented an important .area of concern which, intuitively, seemed

important in determining sentence lengths. The nine group of variables or
N ) -

G

'components' were as follows:-—

a \\\“
Component 1. Qualities of the Drug (harmless, destructive, a lead to
hard drugs etc)

2. Quantity of the Drug (however measured - e.g. by weight,
, volume, value) . .
3. Degree of Premeditation (organised crime, isolated
individual offence, elaboraté concealment, etc)
A .
Degree of Respoasitdlity (primcipal/instigator,

courier/paid%é@ent or dupe)
4 Nz

. o
IS
L ]

5. Degree of Cooperation with Authoxities (remorse,
..guilty pleas, cooperation with police, etc)

6. Legal Status-of Offender (9
prior offences?) o A y
’ // a °© it
7. Criminal Record-of Offénder (prior convictions - minor
- or:major offences’)

|
role, probation from v i

8 Drug User/Addict Z

9. Rehabilitation Prospects (e.g. age, socdal | marital,
educational and occupational factors likely)fo affect
rehabilitation of offender)

o . 7 [ w ) e 3
An Improved Model of Heroin Sentencing Factors ' . a9

3

With theso results as a guide further regression experiments, using

n

different combinations of the original ariables, improved - the logég and~

o

[ v > #

T

SR

o

°

in and out ofkthe formula until the correlation coefficient was maximised.
We then coﬁcentrated on:finding the simplestiformula, i.e.‘the formula withAv
the smallest number of variables,)which would achieve a_correlation of this
magnitude. - R

<]

The best resultrobtained is shown in Table 23 and achieved a

. multiple correlation of 0.56 reflecting the point made earlier that the

i} > - . 5 4

sentences in the heroin group were the most difficult to explain of all the

253 original cases. The figure of 0.56 indicates that our model only -

managed to explain around one third of the variance_in sentences in heroin

kd <

cases. However, the formula obtained appears to'be consistent with .

rational sentencing policies, with each step now contributing to sentence\

in an intuitively reasonable direction; - We therefore used it to calculate o
'notional' or 'predicted' sentences which we could compare with tlle actual

sertences handed dovn. We also performed parallel analyses'on non?parole

< an
Sy

periods, but the results were so similar, when the Victoria/other
jurisdictions dichotomy was taken into account, that they need not be

reported here. B B o

The Analysis of,Residuals ) : A

o

The next phase of our analysis was a study of residuals - that is,

40

the differences between adtual sentences and our predicted sentences.

N i

For example, if the actual head-sentence: handed down in a particular case -

i \“ o

was ten years and the application of our formula resulted in a sentence.

a

,7that was one year out (suggesting nine on,eleven years), we would not-be,

@ . . ’ [

:too disappointed'with the formula'sﬂaccuracy. If,EKBWever,Vthe formula was

s 5 ’ < . : 0

iy

o .

~4b.yh ‘It may be recalled ‘that” the predicted' or 'notional' sentence is

der}ved by applying the formula to .the facts of the particulat case.
See above at: p.16 2 oo )
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# : . S K B i 1; one year out in its prediction of sentence in a case where the actual
. ’ ' FOR - SENTENCING HEROIN OFFENDERS % R E sentence.was only for a term of say, 3 months we mighf not be so satisfied.
TABLE 23: . INITIAL FORMULA : - i . nte . ) |
N n\‘ i s f ‘m “ . 14 1
of , v T B . ° 1. 6.0 years 1 i :Conversely, an error of even fifty percent in a 12 month sentence might
Level of Basic Sentence - i = _ L I
1. Determine ' : : ‘ ; > b ,seem fairly trivial, whereas a similar percentage error in a'ten year
* Qualities of the Dru g\(COﬂpOﬂent iz d:° Add 0.9 years/%/f?wgzz : % % ntence would suggest a very poor level of predictlveness.
If Factor Fl, Type of 'Drug, was cite . ,, —_ . L . ‘
P o @ 0 ] 5, . : . ) . ‘
3. Quantity of the Drug QComponent 2) ited: Add 0.2 years . . g Figure 6 compares the actual and predicted sentences and shows the E
If Factor F2, Quantity of Drug, was cite E t‘ 7 ;:
. a N 90 caseés grouped intd. three approximately equal-sized categories, according s
@ t’ ) ¥ ) .
: 4., Degree of Premeditation (Component iz d: Add 1. 5 years ; ’ %“ to whether the predicted sentence was significantly less than, greater than .
: r F31, Premeditation, was cite . R ¢ : ;
b i: ::ztzr F33, co-offenders, was cited: Add 1.2 years bo _ o : or close to the actual sentence. In allocating cases to groups we :
R ? 5 incg;porated the notions of acceptability implied in the previous paragraph ?
. 4) . ) : :
i of Responsibility (Component : o , 5 . ;
; L de ?;ggzzender wzs “principal: Adf 3 «1 years RN 4 QS. o E . . g by use. of the following 'sliding scale': s
' o ~ 3 d R yearS ’ v o _..’ - o ;
; 1f Offender was courier: Ad <\ . I “ |
: 6. Degree of Co-operation with Auth‘or:it:l.v.asi((:zomponentv")\Q:Q> o g - for short sentences (one year or less) an error of up to £
vt » Author t es 5 LI . .
; tor F74, Co-operation with ) i }
. If Facto was cited: Deduct 0.3 Ygé 6 o : S E ¢—-504 of the actual sentence imposed was regarded' as i
i If Factor F75, Remorse, was cited: Deduct 1‘0 years o . o ° i - “ ; : g
“%ﬂ o o s . i acceptable. Those cases were;classed as 'narmal'. Cases . HE
a W 6 8 > ’ 1‘
? 7. Legal Stat;EBOfBgiiiﬁdgzuigogggziftwaz cited Add 6.1 years ) ] . with actual sentences in’ this range where predicted ;
g /% : ctor o ° i
: éﬁﬁ §§ g:ctor F78, Court delays“xwas cited: Deduct 0.8 years Jo ol 2 “ sentences were more than 50/ in excess of the actual figure i
; y EH I were classed as 'lenient' Cases where predicted sentences i
t7 : |
al Record of Offender (Componen : ) :
8. g;i?i:tor F53, Prior Good Character/First. gffenie; ars 8 : were more than 0% less than, the actual figure were classed . ;
; was cited: Deduct ye * —e 4 : _‘sg . ‘ o
o ° \ki ’ v as. severe . &Q',i, - : %
& | rug User/Addict (Component 8) 0 =) . } . . ° A
! > If "Factor F15, Offender Addicted, was cited. Deduct 0,4 Yeafg s ° . : i
i 1f Factor F22 Personal Use, was 31ted' Deduct 2.1 years : % : - .for long sentences (around 10 years) =an error of only 10% !
B : s ) 5 » i
i ! ‘ A ) T ¢ i
N ) s . © ‘ . o ' & g “was tplerated and cases were grouped in a similar way into, ?.
: pect Component 9) ; ¢ . N - ° i . : SR « W
. .10. Rehabilitation Prospects, ( . R i . . i
0 v F76, Rehabilitation Prospects,o ’ . ", ; ) severe, normal 1enientagroupings. s » L =
, . If Pactor®  was citrd' © ‘Deduct 1 3 Y"“s f?" T . e Coed S . o Tt L |
o ‘ ’ \\L\ - : < :0 O“ \\ ’ w » wor o ’ ' L;} )Q: ’ [t © B 2 ‘o o ° v an : ;i
: . 6 . . i e N o o . i . ) . Y 7 . N " . g NNt
tal Sentence e as - : 3
9 11. Ad)%the results of steps 1 to 10: to give To - » TOTAL | o o o a sliding scale was used for sentences in between,’so a 40/ 'Ién
-2 . K G’ [N -~ . X " . ) o
N - o . error was accepted for sentences around 2.1/2 years, 30% for F
N > J o o8 i
” . o , o ° - o 7 L
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L : ‘ ® : .=, r ‘Sentences around five years, 20% for sentences “around 7 1/2 .
‘ o Qo : ’ o - . ’
: a ‘ ) ears, and so on,
' ‘" FIGURE 6: ACTUAL SENTENCE PLOTTED AGAINST PREDICTED SENTENCE R B AN years, Lo : |
“ - USING INITIAL MODEL (HEROIN CASES) . | . .
5 ¢ s ? i
a : i o " j
; ) a V k4 .
. So when we refer to a sentence as being 'severe' we ‘are siMply saying that
i ‘ & b a ‘ ’ o K the actual sentence was significantly greater than our formula s
§ ’ ’ prediction, .This resulted in 26 cases being classified as 'severe® 32 ‘as %
. 4 k3 o .
A, 15, 'normal’ and 32:as 'ienient'. IR - o .
“ S *SEVERE' - J . P .
: . ’ . So is there an identifiable set of features in a case which will
determine whether the actual sentence will differ. from the prediction? - A ﬁ
: L " summary ‘of_ the basic data for these three. proups is given in Table 24 and j
*V ‘ 10 - gives a few clues as to the key differences between the severe, normal and ;
" - g ) ‘ lenient groups. Note the distinct differences in average quantity of drugs g
& 8 in particular. A process known as discriminant analysis is appropriate to o
7] : ' i
g . ) ! A
; é _ analyse these differences more systematically by identifying the |
71~ N o L !K
X, = (T3 & B
) § ; e combination of variables which ‘best discriminates between the groups.u,In o
K ;;v 2‘3 7 . ‘,lk <.the . process, the programn also checks the appropriateness of the* initial
& :" ’ - ) v 7 & y :
g ‘ . allocation of cases to groups. L =
n = . . P ‘ N
L LR : . : 2 i e ¢
oy & o Many combinations of variables were tried but the hest results came
! o )
: : from a very short list: two of our’original factors,°F53 and F76 prior €
‘::‘5 1 T ‘ 1S P2(’) ‘ ’ i . @ v 1 B °
o : Y oe . 10 - 15 - v
s 0 5 ACTUAL SENTENCE (YEARS) | u criminal history, R1° and R2; and the weiyht 1n firams of drug 1nvolved.
§~ . ' E Lo N - - °. r‘ The two factors, F53 (prior good character/firstooftence) and b76 (pood
. i 4 § aA . © rehabilitation prospects) represented the principal eharacteristlc of the
f . } ; b ° "lenient' group, while the general crime record (Rl) ~and the drup crimé .
- e Fos - ; : : record (R2), characterised the severe group.” However the effect of the
N Ve j . ) o : O . -y o )
. : ) o o, & . ; Hamount of drug involved appeared to he the most, s1gn1ficant factor“of all :
‘ ) - T e “ ° o = “ . o i
; : ? g g ’ r:‘ K i W " | : o N : ﬂ | o f ::i' . | s - g V‘ “', . ’ ; D,“ : S iy T . v‘ ~f7..: ? . | ) ) ) . ‘ »‘ \ '? ’
of;” 2 :&{: g O’(v E) N " ‘ : “r‘ o : ‘ . '\,‘ Bl : - L I . . JER
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i v ’ - TABLE 24: SEVERE, NORMAL AND- LENIENT GROUPS, ) 0 . for it was found that a\large quantity:of drug was indicative of a severe
. . . HEROIN CASES FROM THE BEGINNING OF- 1978 ‘AND ONWARDS - " - § 2
‘e AT ' SUMMARY OF BASIC DATA ) ’ 5  sentence regardless of - any grounds for leniency, while a relatively small
. v s o v < 0 4]
o . Lo . L o e quantity would tend to .counter any argument for severity. 41
g - Severe  Normal  Lenient. 1 . ‘ ) !
} " C ) . b ' . ﬂu ), . e
. . . . o N i - A k i !
O Number of cages e _ 26 "_32 32 . N 5 . The discriminant analysis procedure used probabilities to check the
. 5 . Offenders: Males . 20 28 25 g . allocation of cases into groups and found that 47 (52.2%) of the 90 cases
: s » Females . Ho - 4 7. Co g
i Average age - . - | 33 yrs. 31 yrs - 27 yrs R were correctly classified while a further 27 Ao. 0%) were found ‘to be
Known drug addict 9 16 | L7 B o
: I ] .
| . * ‘ , ‘ : T " borderline cases. In only* 16 cases did the computer seriously: disagree
( ' . Average quantity of drugs ~ 2350 gms 258 gmg 114 gms | o R : ¢
o0 ; - a . ’ ' 0 O with our own allocations: ,0f these 16 cases all but ‘four' were cases where ‘
. 4, Jurisdictions: NSW o & 11 12 14 : ( \\
i ’ : Vie "~ f ? ? I " the facts tended -to be contradictomy (e.g. serious offence/offender of good
N © Old . . . E - o .
; ] - SA ’ ; ;, ; f o character), where the computer selected the severe group as most probable
‘ ; “WA - . ) - \ B
"' NT 2 3 2! ) and the- lenient group as a second choice, or vice versa. " In these
N 1 Factors relevant.in sentencingru s , \ circumstances it is clear that the sentencrng decision is g01ng to be a
& : ) B o R .
i type 'of *drug : 3 /. 6 i difficult one and we think allocation to the normal group is probably an
: s quantity of,drug , 12 8 8 . £ N - : 5
‘ ; value of drug . - 4. . 1 - appropriate compromise; The’bther four cases, given actual sentences of 6,
‘ T quality of drug | = 1 3 . : : oo
i ‘highly destructivefﬂdrug - 4 5 g £ 8, 10 and 18 years were regarded by the computer as deserving normal or
. s 'social evil® ’ - Lz 2 1
; ’ commercial gain ll 14 ,13 g ; lenient treatment whereas they were initially allocated to the severe
! personal use A 4 'S : : 3 , | ) s
: profit‘expectation ] 4 3 2 ' ; % group. This group of cases, "1f they were accurately described by "the coded
. s premeditated ¢ 5 8 4 B : 8 G
i ~ co-offenders 2 3 4 4 i ' data, and if our formulae were caoablewof handling thefr particular sets of
: large scale - @ 2 1 I O -t 3 ; 5 ) - N
. principal - 2 5 .4 - circumstances, may be regarded then as exhibiting significant and
courier . > ° 3 2 2 i : “J - N -
prior drug crimes = WA ? . ; 8 ‘ unJustified sentencing disparities.
bad character R 2 3 g S , .
. first offence 6 9 = 10 '} "
drug addict: - 4 7 > 2 I g a N ,
breach court order R 2 = - R ; : B ° P T T T T e s e
age of offender . . » 3 o ko 3 :”41.  The standardised discriminant functions were:
e G mental state ' - . .2> 3 . L f‘ : ‘ : .
domestic problems 1 13 3 » Al é% * ;@ : Function 1 Function 2
° COOPE’rétEd 6 11 ’ 15 ” LN ’ ol . * Amount = W -63 =18
‘ ' remorse: _ ! 2 2 & ’ :3} - @ «51 .89
b 'rehahilltation prospects . 1 12 - 4 P gl 0 OR2, "é}s .04 ~.9%
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o Closer examination of the facts of these cases, and the way they 0

<]

were coded, showed that indeed in all four cases the seriousness of the

offence was understated by the’ way. the details had been coded. 1In one,

o° v @ 2

nalthough only a small-amount of drugs were found, the. offender had been

)

using a light plane to avoid customs, and in’ another there was: evidence
that the illegal activities had been going on undetected for some

considerableﬁtime.i Furthermore, three of the four defendants had

relatively serious non-drug criminal records also, and yet only in one case ”

had the judge mentioned. this fact in his summiny up. Our observations
therefore indicated that these cases deserved more detailed study before

accepting the conclusion that the sentences 1mposed were grossly unfair, and

inappropriate. Indeed what was surprising was the degree to which there

was concordance in the sentences imposed. upon our sample of heroin
0 6

offenders once the cases had been classified into the three levels of

- seriousness,

b))
=
£

Q.

© N

fThis analysis provided’a turning point in our study.\>We considered
that since we could now correctly classify any Egiven case as one deservinp

severe, "normal or lenient treatment simply on the basis of quantity of

o

-drugs, prior criminal record and rehabilitation prospects then .we would be

able to substantially improve on the predictive ability of our regression

]

model., This indeed proved to be the case.

‘%k,

¢

o
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Cha ter'VII

. | . THE FINAL MODELS

This chapter describes the last step dn our'analyses. "In the
previous chapter we showed how we derived a general formula for sentenclng
drug offenders. It was seen that this formula was not sufficiently

consistent with rational ! \entencing policies’ for our»purposes and therefore

we turned our attention to an examination of heroin cases decided after the

statutory changes in late ' 1977. By examining the sentencing pattern in.
relation to one drug only we were at least able to say that we were
vanalysing like cases‘with like, and by“choosing cases decided from the

beginning . of 1978 and onwards we avoided.the complications presented by the

N <

amendment to the statutory penalty. Eventually we derived a list of nine
groups of variables ‘which’ see ed the most important determinants in

deciding sentence lengths., These we utilised to further refine our model

to a point where we were able to use it to calculate 'notional' or
H

'predicted' sentences} We further improved the predictive ability of our

model by observing that cases could be divided Anitially into three groups, o

'severe' 'normal' and '1enient', laryely on the basis of the single most

'significant factor, the amount of drug involved in the offence. Indeed

)
Y4

'f‘committing the offence in breach of a court order (e. g. parole;, probation),

when this model was tested it was found that almost all of the cases dld in

fact fit our mathematically deriveo formula.

Doy

s o o i a : G L .
Here we aescribe how we 1mproved further on our odel. -Up. to *his

stage we have thought only in- terms of what we shall now call an additive

model - that is, for each significant factor in a case a fixed term of-

g

_imprisonment is, added to* (or subtracted from) the basic sentence.d This

o B

model can lead to. ‘some results 1nconsistent with rational sentencing

policies.t One particularly obvious example of this is the penalty Eor
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2 .
which we have found to be aroun%"6\yearsa'.hhile,this fiéure may}be ° ”3»5
\ appropriate‘in a very serious“case itmhay be thoughtito be'e;cessivelwheh» %‘”
all other factors combined lead~onlyltouarvery short sentence. a‘more %
. appropriate model here wonld be to ado‘acpercentage of the sentence ;
suggested by the ‘other- factors - i.e. multiply the- basic sentence by » » % I
T l-+fa , for :each factor, where nis the percentage 1ncrease i;dicated for ’ %
that factor.‘ This type of formulatlon is called a multiplicative model and
3 is discussed 1ater:in-this‘chapter.v, - - ) 'g; |
é« v : : i < . ;
7 l~ o~ . : @ \ : : : ? .
. S cLo v ¢ i a b
i i) The a&ditive model 7 " . k '
. . a .
“;~ Oncecagain‘various optiong?were tried including re-rupning"the regressions )
| " > separately“forqeach’group, with 32, and 26 cases each~time.l’When this was Vh
% ? n done, however, we 'found that the iesults,differed nainlyfinvthe constant Ziu 5
E- term - the 'basic' sengegﬁe as we have'callen it —‘so»é simplerlfqrﬂ;lation' [
§~ Gﬁ%:“ was used.b In this\we defined an-additionalkvariaglefcalled~DISCL'shich wAé‘1 :
?L given the value 1 for lenient‘cases, 2 for normal cases and 3 for severe . fﬁ‘
: 2 “ o .
. % casesg(and,we‘ran a single regressio;%”ithcthe full_90 caSes. Whether we b
o
; take head—sentence or non—parole periods the resu ts were now considerably e
E imprlne A comparison of Figures 7 andﬂa with Figure 6 revealed that thero ' {9 o
<; predicted sentences were now much closer to the actual sentences,:and L :;g
ﬂ correlations of over O 8bwere obtaineu for both head—sehtehce‘ané non— » Gkav”i
a ol N
_(:% parole period formulae.A Furthermore, with the druf quantity, prior‘pv S
i_ %chriminal record and componen*s of: the offender s rehabilitation prospects mek;fp .
;,1 call 1ncorporated into the deter?ination of the ba51c sengggcegﬁthe actualﬁV*u‘ ,; Qf
@ ﬂi; ) sentencing formula (see Table 25) became a verpjsimple one of only\teh‘i‘
J;0 i a ﬂelements. R . k,‘fl g | ;: j i”ﬂ L 0 | k‘ .“;
‘ . PR S BUEE N Lo B ' :
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TABﬁE 25:

S 2e

J‘;3;7

4

Degree of Késponsibility

Determine Level of Basic Sentence.».

1AD61T1VE’FORMULAnF0R'SENTENCING;HEROIN.OFFEﬁbEkST

Y

T R
IE - the quantity of drugs involved is large and/or
offender has a serious record of prior convictions,
'Treat Severely Basic sentence 10 2 years

o

prospects are good, Treat Leniently: = - c : B

R e Basic sentence~-k2 4 years: . : LT s

Otherwise, Treat Normally S . '?buc
. : Basic sentence = 6 3 y ‘ I I

Degree of Premeditation .ﬁj‘jf “‘_;iv" il " [ ?.l,fuéj

Gom g e
If co—offenders involved Add 2 L years.; IR 26

o

Degree of Co—operation with Authorities '”df}“’f3°

If principal offender, Add 4 0 years“,

If courier,\l7”" Add 1 4 years.{fiyf’yaf;:zf 3.

. e bl ottt

o R : L

EE T e S v Subtract 1.1 years.a S

o 553> gal Status“of Offender

?:If prior goodtchara;ter/first offence,_‘ﬂ?

- If time alreadyvspent in”prison,~¢, 7wai'

If offender cooperated with authorities, VAF

-‘Ekgu

”If in breach of court order, Add 6. 6 years S, jﬂt?jfﬁ;f“

Ce S Subtract 0 6. years*‘

o

Subtract O 3 yearqu_ddtf/

1f the quantity of drugs is small and rehabilitation"v“ R e

oo o
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ot i s A i e e BN A
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- Ql; : d A formula such as'. shown in Table 25 should never be used so ‘

/

BRI

Mo =
T A
QN 11 1 7,2

T so the results of such analyses are themsleves averages in a complex way // V/ /

t V:The prescribed addition of 4. 0 years and 1. 4 years for principal and | 4 L " “ : D U IIIIII/ {///ﬁ/ £
-t e

: 'r.';. and a user of this model is en';itled to interpolate or extrapolate around S 1! ‘. 7‘ & . , Wlll WW ;%

| e r/////ﬂ%W//A%

N

-
e e YT /

N 11 1 4 7

W////ﬁ /////?Z// %

. R NN 111 1 7

o B B N 1

B e e B S 11 /7))

'.:tgraphs side by side, Qne for each of the factors listed along the bottom °f ilf’ e ”’i‘ ggl
Lenient n—— //u %
~ : :_f-' ’ %

;alf unimaginatively as to simply insert the prescribed figure at each step

= (<j>without thinking of the implications Regression models produce good S o
- ! ) 2 .

N

b

’MMWWMPWMWMWWWMWWMWMMWM%V

results because they average out the errors and differences betneen cases pf‘; :

[\

1
R 20

19

:‘.ﬂ" s

Z
i

\\\
g

c0urier respectively should for example, be regarded as average figures,;v ’T i gf»gﬁ

g

E T;‘particularly vicious role in- 1nst1gating the offence should perhaps be P\v»\,fl‘
oo

"given 5 years on Step 3 while a reluctant courier might be given only 1 "'a ‘

Cigy P

.tyear L ‘-:~", L e ~'¢i dt,'“f” SRR

e

T L B :
@ SRy Tl el
e .

o The results of such interpolation can best be seen graphically, and

:v}”i;Figure 9 _although particularly complew at first sight is extremeJy easy _?ffijlly. }
' '-v'to use Two examples are giventof hypothetical cases and the way the !_',m]r} e

s  en ten é e

/|

e
/AA

VSS&&\

)

S T AR e oy el e ,
R R S I A S s S Ty s t gy el e .
o . . i . 4 S B

22
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e * the figure, with starting points for- Severe Normal and Lenient basic fib;f}[gf

“ ol el B : i E :
T mtna, RN N . ) . T - ‘) B
. L : T T Y :
s - RRR RERIARTA

. f" als,i;c

%
iz
G777

= . . 8

v‘of'fsentences at the lower left of the graphs The height on the graph }gj;”kf? g

g

"",represents the Sentence in years, and We progress from the starting pointf o

VL

-”fAuthorities°

: L
2 Z
| 2

4%
0
B2
iy
i)

ﬁ'3’fappropriate for a given case’ by following either the slopi1g lines or theff;j"

fj

J"CourffDelayS[=L i

L flfhorizontal according to whether the factors, in turn, -are - featured in the Sl R

nﬁuiii:l:case or not So for example hypothetical case 1 begins at 'Severe' ffff‘?f'*

\@ands Rehabil-

Rd)
] o

1
|
!
1
I
1
N | o Ny
. » '_/_Z/ g
e

;Efin¢iﬁé&/?ﬁj;'v

ourt Order? § -
,;o;ganiserliyf‘[,v

In Breach of [ -;,

S
C
‘Addict/for

FAéTORSf ey 5:?
‘_Personal Use?

Y

. First Offence
. itdtion

“character/

" Prior good "

iipsfbfféndérsr
nifime;spent_w1.f”,"
in jai1? oo A

'}fProspects24
:?FCofoperatgd

"‘”'moves upwards for breach of a cou#t*order, then stays at the same level e T T o
‘ ‘ e .“fvflfﬂxnpthetical Examples -f\j*ﬁ‘ ' '*‘*;1 7@4.;15;f‘ i (R
4 (T m No serlous record, quantlty small -
'<.FQVOaved a large quantity Of drugs - BaSleE;*fBasic Sentencei-Lenient. : - f;i
.l .Sentence:-Severe. ' .. . oo Not in. bréach of Court Ordér, but was oy
”{___gHehwas ‘on parole at the time was a- courler principal offender. Co~offenders werc SR
i . and co-offenders were, 1nvolved No .court’ finvolvedn‘No ‘court delays. Offender's prior |
1 fdelays not his first offence rﬂhabillt- {f80°d character, rehabilitatlon PrOSPECtS ke
§j - ation prOSpects not good; not: co—operatlv ~and co-operation were. taken into -account., e
&% Drug was’ However ‘for persénal use. = = e N R o S|
W ‘;4Sentence - just over 17years. *ff?** o ;J::*a'-wi:‘;~.;‘.‘

‘ ”'w*ggbecause the offender was not the principal offender,_and“so on for each 'f¥;;~ :

‘ "fiﬁi;factor listed in Figure 9 Hypothetical case 2 however, starts at 'l'fﬁikﬂ'v‘t
\ fv“Lenient', moves horizontally because the offender was not in breach of a; ~,}5[,. n

B lﬁwl court order, but then moves upwards because the offender Was a principal i
: : _ S T R S CEe e A i‘ffﬂ'g'*
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".,fand”so on. °
G

«:_f o ; Cald i

Intelligent use of the graph might occasionally demand a starting :

7point somewhere between Severe and Normal,,or a. slope' somewhat less than

l that‘shown for}Breach of Court Order or any “other: applicable factor._ This

s i

‘lis not to be regarded as. 'cheating but as a rational‘use of the modelqas

Gt TR
‘of seriousness. .

§

o

!
1
se erity ‘the case deserved. As discussed above, despite this model s high

Q

& Predictive value, it seemed more appropriate that the additlons and S

,;sr
B :

. subtractions from the basic term should be linked in some way to the level

= A
o

of severity of the case. This led us to formulate the multipllcative mode )

-iv 8
)

&
£

kyhiiiyfffhe‘multiplicative:modelﬂ

R s " ’ ! e E

'f‘“f”éoue final regression models hand]ed the aggrayating/mitigating factors in a "‘l 5

e rather differentoway to all previous runsA

'lsame way as before, whetﬁer the case de crves sev

ert} normal or lenient

0 »parole periods )

8 an aid to sentencing for it recognises that each factor lies‘on a'continuum .

,H according to the aggravating/mitigating factors fegardless °f the 1eve1 °E .

gt o - . . K R : B :’ L i R :

?in determining non-parole periods,

el

vHaving~Eirst determined in thejlpl"fg‘

'Aq;*fgbib lt}is interesting to note that quite subtle d&

pe v,
T N
it o : . \ ) N
] o ) 2 Co BT T

e

‘k~years for leniert~“normal and severe cases respectively, this model

;multiplies the basic term by 1 80 making 4 3 11 3 and 18 4 years

respectively. The multiplicative model tends to: produce better estimatesi

of the lenient and severe extremes in sentences and again produced

L

' correlations around the 0 8 mark (O 82 for head sentences, 0,78 for.non+

ax

o PR
5.t
o,

Once again we have presented a graphical method of determining

=]

'sentence lengths (Figure 10) which is used in basically the same way as 't

‘additive model. The divergent nature of the oblique lines reflects Lhe

0

multiplicative relationships whereas ‘the parallel

B

, reflected additive relationships. The same two hypothetical examples are

‘given for comparison with Figure 9

5 <«

The sentences suggested by the two

: ; ] : ‘
kmodels in,these cases are very similar, although that is not necessarily

','always the case.-:,‘v7 i‘myp‘;f _<fu-é G o
SR S 7 O j . 5 e ;
)
§jh : One feature of the multiplicative graph is tbe absence of oblique

lines for the factor Co—operated with Authorities, indicating that, as the

";' Table shows,' '

this factor_makes no difference to the head sentence.

o

[V

The

only reason the factor was included at all was because of its significance

for which a similar graph could easily
: P (P.. o B S

S » S
R

fFerences emerge in

he 2,»"

oblique lines of Figure 9.,v
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If oo-offenders involved : m—“i;imy Sentence by 1.45

o S o R u f\", | e
‘ ‘ o ' . - i
' %. K ‘ " . ‘ U“ S . s 5 .
4 . S . Lol & i g S @ 4
. SN I L v ‘ ‘ ) ) E A‘ Q. L ) ( o
 TABLE 26: MILTIPLICATIVE FORMULAE FOR SENTENCING HEROIN OFFENDERS e T | . | A £ Ny
1 Determine Level of Basic Sentence: - . ' Head Sentence  Nomparole Period : . e :
(Allocate cases as per Table 25 above) Lo e R & “ S e
‘SeVere cases : Sentence = 10.2 years, PP = 4 7 years . & S 8 v :
,‘Normal cases : Sentence = 52years,NPP 23years L . " | / o ‘
Lenient ‘cases: Sentenoe = 2.3 years, NPP = l.l'years = l.. . : - i *

a

B

A . MxltiplyNPPby 150  ,2'.'

°

3. “Deg:ee of Responsi = e I \
: AN B : : SRR
If ptinclpal cffender ¢ lhltiply Sentence
= PhltiplyNPP

3

4

B P AN AT

©
o
S
§
S

sl

"

4 Dagree of Co-q:ératlon with Anthorlues ‘

If offeuder oo-operated with authorit ey ‘ L By "f’l;
: . Maltiply Sentenoe by,l.OO' L RN Lo

= :j e MjltiplyNEPby *.0.90: R T

Legal Status of Offender

If in breach of cmrt order: \*Mﬂ.tiply Sentence by 1 75
‘ Multiply NE’P'by 2. 20
If prior good dnracter/first offence: ’
bl e o Mltipy‘Sent.encebyOQO SR
: e e MxltiplyNPPby 0.90 -
Iftimalread) smtinprison : - e
3 - Miltiply Sentence by 0.85

o

Mtiplym by O 55

Mxltiply ‘ient:enue by 0 70 A
rmtiply NPP by ,.QJQ ey

}
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o

The sentence u31ng this formula is 17‘years: Thc sentence ule" thlb rormula is’ Aycals'

4
ae ¢
®

We can say that,.ifpsentencerSQWere to useythis.rational set of

T T T o o ///’ o . @
] Q\ _— . : Y T R R T e S S,
91\ }
Figure'ﬂl- Graphlc Mcthod of Sentence De\%rmlnatlon u51ng the Multlpllcatlve Formula ; ( 97.
D i Sentence © . %
- (years) : &
25 i fﬁ ‘relation to the offender on parole/probation, time served during court
\! 24 | S “ ‘,
i 5 Yiu “delays, or cooperation with authorities. 1In these circumstances the
SO 23 : | ) |
J ’ AR Y 2£ 3 3 emphasis of the judges is clearly on 'rewarding' the offender by modifying
S 91 . 1 thé§§§§§¢be or she is actually likely to spend ih gaol, rather than
AWN 20 } i modifying the head-sentence itself. The effect of this is to retain the
' ) N : 19 3 ] general deterrent effect of the head-sentenceé while at the same time
_ N Ry L g 2 enabling marginal adjustments to be made to the punitive component of the
: NN\ N\ ) 16 : & non-parole period.
N AR I\ 15
X ¥ A — 14 . Our analysis does not Erove the existence of a logical sentencing
Y 1 ' g ~ a 4y decision~making ‘process. At best it shows that the statistics are
27 %, . . / ’
; NN i s g consistent with the existence_of&such a process. The ﬁnalysis shows that
o . 4 - X ] b 1) \ : ‘ "
o Sevoere ¥ T ‘1 ~ NN\ & ”)j Q the statistics are in fact consistent with a highly pldusible and ethically:
o . > A N/ ¥ u!,‘iﬁ\\\\ . 9 i defensible process - made all the more plausible‘by the "subtleties outlined
\ ! P Y o
‘ o , £ ‘ 8 in the previous paragraph. The correlations between the actual sentences/
c i . W, 7 *
s > N ‘ - handed down and ‘those predicted' by the models are also sufficienrly high
© v A s = N
m E + \ - 3
C B T 5" (0. 82 for head-sentences, 0.78 for non-parole periods) ‘to suggest that the
’ o Normal = Ny B
- i N i BB " 4 model is an adequate description of the true decision—making process, It
- o o § 7 : B 3 must be reiterated that logical asrthese results may be, this=analysis has
m ~ Leniemnt: R 4~k ; S : i
‘ ‘ " = , = 5 2'. N\ onot s proved that this 1is how sentencers work = either consc1ously or
5 I . /I . 3 " : B } N
i . C e o 0 i unconsciously. All ‘we have done is shown that there ex1st mathematical
x§; 4 »pb ‘ o . 1 : s'formulae which, when applied to factors apparently important 1n 90 heroin
s O e o P b e~ ERL uS 1 IS - cases, are able t0udescribe fairly accurately what the actual head
: 4 g 3% g P R TR I - D - I, ’ , ‘ :
; o RS IR ) = . WO WY QY ! . : ' k o
5 R 9o A S H e B0l O Bt T B L i sentenceS‘and non-parole periods were.' By 1mp11cation therefore, given a
o E s X -% g 4 N = Ui T R . A S . LS T .i ' L .
el & Mo g © 0 o oG oumumﬁg.m._g 5
’ o o I S T T R | Syt EN3EL 3 B o 8B i new set of circumstances in a particular case, we are also able to predict
i . ‘ < . &8.ad 8. 38 3_<‘p*-u MO HA G N o ¥ w §
s T Hypothetlcal Exampl . ‘ T o : ©o o B ,what the head sentence and non—parole period oufht to be for that case.
L The case details are as in rlgure 9, The case. detal]s ‘are as ‘in Flgurc 9 8
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formulae, their sentences would be broadly consistent with those handed

o 5

o

S 2
o

our model could be used as a- gu1de, ensur1ng 51mply that a sentence for n
@ : i =2
given case was commensurate with“previous cases embodying common features.

)

lt could therefore be used equally well by Judges, reducing the time spent‘

o

comparing the circumsrances and sentences of ‘a current case with those of

its many precedents, and by defence counsels wishing to ensure that their

o

clients have indeed received a just sentence. S SRR

S . " ; ) ‘/{P 7
. , : ) . . {
©

: R B R . . s ® . L )
S . N : .
: e s
0

i H
R It appears that Judges use\one small group of variables to determine
- o

i
5 ©

the level of severity in sentencing, while the totality of information is

Y}
N - kN N .

then used to fine-tune the,precise sentence. A,similar process is. 1nvolved

L

in the determinatlon of the non-parole period.,s

o

5 . i R . : - B 2
o ’ . i : : i . . :

4 Three key factors - quantity of drug involved prior criminal record
i . . o‘cp ‘e
of offender and rehabilitation prospects - are fundamental to the Judge s

decision, and effectively determine the basic sentence. Using the;'

<

‘ i = S R S ’D:,;.
: multiplicative model (our preferr\d =110 del) this is., BT
% BT e o
2. 3 years for lenient deL131ons,(l l years non—parole period)v" -
) Lo, . . = -

a
b

5 2 years for normal cases\<2 3 years non~parole,period), and

10 2 years for case demand‘Fg» severe

down in our 90 case sampl e, Further we can say that, this being ‘the case,:;f

- .
- ! ; .o : o
© . :
R e Ty ; . [ .
£ O k r) o .
! . . L N n
o ¢ N ' B j
1 ! ' A ?A‘
‘lengthened for a ravating f : , ’ - . ' ¢
enst 424 ng factors such as a high degree of organisational 5
- respotdibility and ﬂhortened for mitigating factors such as cooperation . R R
with authorities. : = ' o ; =
8 . 4 W i* * 0 @ B . . : ‘ !
R : , . : , . C. ey ’
. Thus sentencing of drug“offences is shown to«be a largely methodical - .
: ¢ WS
,_and logical process in which ultimately, the punishment is tailored fairly R
closely to the circumstances of the offence and to certain other - BRI AN
‘identifiable factors. J ‘ & ;
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: CONCLUSIONS AND IMPLICATIONS OF RESEARCH

. o o~::l

7

accuracy.

This study has shown that it is possible'to,developqSentencing

models w1th ‘the aid of the computer that can not only mathematically

describe, but also prescribe, sentences with a remarkable degree of

/

Alluthat iS‘required>1%‘certa1n spec1fic items of information;

. The fact that the cases analysed fit;sovneatly into logical and inthitiVely_

sound models also'suggests)that sentencing disparity, din so far as it

applies to FederaIQQFﬁgidffenderSvﬁho have'béenléenteﬁ¢ed to terms'qgﬂ\
o - . , ) : T T zclj
We do

imprisonment fiS‘nOt‘suCh agserious'problem aS'hasﬁbeendimaginEd.
U

0

rot claim that there is no disparity, but we do claim that courts in

el 5

general treat certain aggravating and»mitigating\factors in a consistent '

el

2

way,“with the result that like cases tend to be treated alike, and unlike

nol

" cases tend to be treatedsdifferentlys'

¥ methodology could also be devised for this purpose._

W

o

oo

‘sentenc1ng practices.‘

s:pattern of offenders who breach State drug 1aws.;

B
'r) : »

} ]

At the same time we are conscious of the limitations of our study.,

S
W

Wc did not, for example,Ostudy the disparity that obtains between non-.

custodial and custodialrsentencing practices even though a similar wi

As previously :”~tV

5"

=4 | -
xindicated aimore thorough study would incorporate an analysis of all drug

cases. Indeed whenever there is a need to describe and evaluate the extent
r,/' B R S0

of unJustified sentenc1ng disparity that oh

particular type of offence (e.g. armed robbery, manslaughter, larceny,

ksexual assault) the same kind of methodology may profitably be applied..

ok

this study we have restrlcted ourselves to»the study of Federal drug ;1i;§ fii

« : 2 “ Q

~offences °“1Yara“d a natural PrOgr9331on would be to analyse the sentenc:ng B

Thls could he followed by

SN =

)

ains w1th regard ‘to any» ‘f_ofhlj'

It may be for example, that the impress1on of gtogsi«.

T T AT RO

AR e
et e

o

dlsparity in sentencing drug offenders emanates fromﬂ

. Jurisdictional dichotomy.

&

the Federal/State B

A methodology such as ours: would be 1deally

suited for comparing these systems and identifying those variables (if any)

by

'offenders.‘

3

: that may or may not Justify disparate treatment of these two groups of

R

a

Our study 1dentified nine variables which appeared to -be - most -

o

influential in determining

@

1

and every case.“

was that if the Judges din

1

on sentence (e.g.

11

that the

knowing whether this factor was relevant to the sentencing dec151on

sentence lengths. This of . course is not the |

R same as saying that references to these nine variables were made in each

Indeed one of the difficulties encountered in our- study

. /*\.'

not - ref
g er to a particular item in their address

offender was a drug addict) we had no~way of

We

- 7
e

had to assume that the factor was not a consideration.

o they thought.

, more uniform.

analysis was restricted to

o

‘significance it would seem

B

/could be used as a checknlist for Judges when they are cons1der1nf

(sentence.p

' in the sentencing process,

i

vshould be taken into account but that none of these factors should bé“

u‘r RV

n7"

1

In other words our

PN

HoweVer having identified nine variables of great

We do not suggest that onlyrthese factors on the check—list

o

what the Judges said and not necessarily to whatn

W

I

reasonable that henceforth these ‘same variables

& ©

If 1t is known that all these variables are taken 1nto account

v «

then the reasons given by Judges would become

i ignored or (1f relevant) not adverted t0“1n the reasons given‘for the

w

e

1
o
i
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»;ﬁsentencing“decisions.

’important determinants“of sentence lengifs.

-

The kind of models that have been developed in this

o

It is not Suggested that there

#

';are not other relevant determinants, only that such determinants}are not

T'statistically significant.~
U for new or inexperienced sentencers.-

c normal way and then testing it against the notional“ sentence.ﬂ

. omodel.

‘ device the sentencing Judge first reaching his or her decision in the
>

: sentencing system, retaining all the flexibilityaof.the current sysgem

.

?7~ while helping to reduce the frequency of unJustified disparities 1n

KO /g

Accordingl

o could be used ds guidelines for sentencers and be of particular aSSistance :

The model could be used as ‘a checking

5

Gy

: o : " * 3 3 SR ST iy M

We have submitted that judges would benefft from a sentencing model -

of a kind referred to in’ this study. we pointfout that the Crpwn

i

- themselve's would also benefit from the availability of such a model..v,‘fﬁ;“

Legislators may also wish to know what considerations are taken into

o

account by the courts inusentencing and whether these"are appropriate. ;?;7~g;:ft;’

short a more. scientific system of sentencing could prevail where S
: ,

o

the type of models developed here = v

prosecutor counsel for the defﬂnce, the prisoner,,and indeed appeal courts R
t 2 ) : o

ignorance would be replaced by knowledge, and where criticisms relating t0xr,'

8 3

: disparate sentencing can be evaluated and if necessary, checked.i,j

i . ‘ S e
To be workable the model would need to. be modified from time to t:lme‘v;:,c
by‘incorporating the most recent decisions.u This would ensure a dynamicgg@.iki,-.‘,

i
G :
W

k),», :

3

sentencing. The model would‘therefore be guided by the iudges decisions

’3.. =

‘themselves, andrthe 1udges decisions in turn would*%e assistedxby;the

,"gtudy serve to highlight what the judges as a group consider to be the'r:t_

~ o
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Type.

34

L

o

Import/Export

Possession

'Section'Unspecified

ey

Section unspecified

o 233B(1)(D)

'v2333(15(cb)f,fblh

2B

b

WU

Ll s

Other‘bffence

State ofpfe‘n(%efr- in box e.g.

e

S

106,

AL TR e e

B : } B . .

o N B c ( = ; N
Refers to actual sentence"imposed in respect of alléoﬁﬁenCes, e.g.

Ty

D, i)

1f there are two sentences of 5 years each but are to be served

BN !?

5
"
3
4
23

2

concurrently insert 0500 If they are to be served consecutlvely

@

insert 1000 hv’f' ;,\ﬂ e Sl

0

© vl @

"-;t Insert Non—parole period 1f one is spec1f1ed.

)

'to speclfy a nonrparole period 1nsert 9999

If court refuses

If non-parole period

~ © v

is.not referred to at: all leave blank Note, if explry date of

- h O
e

N E P. only lS given calculate period from date sentence

-]

1mposed.

-

Note that this is specified in $100 units.n I the\flne is less.’

"fthan $1 000 take to nearest next whole number, e.g s$8§0 enter 9.

Similarly for $10 250 enter¢103 ‘(' G f,,;,;, 0 e

40

. Recognizance or bond without supervrslon S S

7?Probation recognizance or bond without superv131on 1‘2:

:Suspended sentence
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s Prior Criminal Record s T sk
e ;. R e R N f3a~» i .
(=)

Narcotics L

§
L

o

Estimate seriousness of cr1mina1 record 1n accordance w1th the f“‘~f'»if‘“ oo
: : . B : : s : ; S ‘:u' B > D,,. e Tl ";) e
. ~i following scale.;, (1f borderline Jnsert lower number.)"“-7"oh S L F SE B

2 : . e DT o 3 B : A

&

Opium kJ“hb“fh’,:Q‘

A
w

Heroin (diacetylmorphine)

T SRR e

Morphine

S O Pi{i?ns W1th no Previous convictions.-f, :;l‘hy_’f:'»i.’j;; Xﬁ"ﬁqlA

o L Persons with convictions of a minor nature —iusuaily dealt

\E» :

Other (unspecified)'”@

s

:fg,v;’,- :‘zfi with by fine or‘bond ,?f‘>' ; ;‘@:'vﬂ' ti}i7v‘d

iCannabis : 4‘_ﬂ,‘ : _2“:3 Persons with prior convictions for serious offences, but dealt o ji ; g
.V ] —-—‘—‘ »7 K v ] ’ ‘ .“‘1\“ : . ) : ’ ,’ v‘ S RE » ;{: . . o o
Cannabis/Indiaﬂ Hemp' gﬂg'a' I ["w with by probation order or suspended sentence.,’ Include in :

e S this category persons sentenced to terms of 1mprisonment

Cannabis plants'

Do

g.which in the aggregate do not exceed 6 months. : For example’. ‘

. N
Sy T U 0.

;two consecutive sentences of 3 months each would Just qualify

Cannabis seeds

AT T
ARSI

5

“"Marihuana' B VQ-Q‘n:”

<

Pannabis resin/hashishf'

e

Pl ‘“for inclusion ﬁzre.,vﬂowever If in additidn to these sentences__"_.f“ ¢

u“
Lo

Cannabinol

¢ . o i

Liquid hasnish/hashish;oii

»;Buddha,stiCk%~

‘othe%f

o

Amphetamines ,;¢5,;¢{%“.f~

Barbiturate/hypnotics
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Prior Criminal Record (continued) “?‘55“ ffwjrffv'%j&th*‘ ';*;51f

Sy

Simply insert whether theuoffender is'consideqed tohbe”a_drug;”“

r[(b)'. b Drug Conviction Record Only /fhr ‘¢fi»o"if f':f T e e . S

& Ty - S =)

Estimate the seriousnessqof the offender s criminal record ffy ilf‘u-

s &

according to the above scale but disregard all offences eﬁfept

It

P L BT . - : ’ s
'N\\ﬁ{ : . o ; L g . .

< for drug offences.

o

&

i

o . _-Unknown AT S 3 o ‘ o *

R

(c) _ Approximate date ‘of last convictions

;Thls item is self—explanatory, the(last twoxdigits of the_yeagf

of conviction should be“entered only. &

=y RO toe

S
(d),'k V~Comparison of recent offence w1th prior drug record

VRS L N RIS

o ',If the offender has a record of prior drug offence(s) indicate Sl If t%%s cage 18 an;appeallsta;e,whethgr it is: :
o . . ‘ : ‘ : k » R

‘an appeal agéinstfconviction onlyk 1

s .

e = whether the present offence (the most serious if more than one)

o
o

is- ;" SR e f:’ ‘ ;\wa‘v”“ . “'an appeal against sentence only el i

(a) more SetiOus ; “ -» _‘)1 (a) by the Offender - v 2

¥
4
vi
A
o
i
a4
i
;
o
i

. e (b 1ess serious p I c
’ . ) 4 . B S s ; or o

“e) abOut“thefsamé B T e R e e

o

o

P ¢)) by ‘the Crown LT 3

&

0
R TR TR

PRI R ‘ ' -an appeal against conviction and
. than the offence(s) disclosed in“theurecord. ’ B n L L e

@ B . .

2
g

= e, . gsentence = - PRI R e : TR N o

Offenders“Particulars e bv'ﬁ.ii ,5f,hui' @ rf:a' ,f'a;; . = i ,f"_'“ﬁ ‘mot sure ‘:Q.iv“‘jsf «fi“.5’{v, j | s
‘ Much of this material has already been coded in the Federal o ‘

[ . <t

:~Prisoners PrOJect. Check to see whether the Federal Prisoners PrOJect haslig

. been filled in, otherwise there may be problems in locating thf

: information. : Jf no details are available from that project it will be

o &

'necessary to obtain the following details.

To

W . » 'J“"’.,’: »: ~T‘ . . Scax ‘v .' . ";‘\Hv

0

B PN - N
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E)

4

otfnu - Prfbffentemed oSS e PR

fgr ;u,HaritalyStétﬁs‘{fb Insert old“sentence which now haS'been'varied;’ Forf'other',

‘,;g;,f‘catégory‘rgfer;, (Net sentence).»,.‘féfk" f"j;h,

gtc.

fNationality,
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laccount when the court determines the sentence to be imposed.,

’ he“inserted if.and onlypif-they are expressly advertedcto or“clearly

11 as
12

Nature of drug\

as a"lead' ‘to hard drugs
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