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THE DISP~ITY PROBLEM., 
o 

In its recent ,Report on S~ntenCing,l the Austr~lian Law Reform 0 
v 

ColDlrlssion tecollll!lended that "Co~onwealth laws should imple~~nt the 
'0 

principle" tha~ offe.nders against. the lawoi" the Commonwealth should be 

treated ~s. uniformly as possible. throughout Aust~alia(~ .. 2 In reaching 

this coriclusionthe Commission was hampered by' the lack of ,.adequate· d:ata . . u 

on "sentencing practices in all Australian ju;tsd1ctions. It" stated that 
. 'I]' . ,) , ~ 

o 

thls situation made· it extremely difficult ~'to 'document in an entirely . 0 

\\ " sa;~isfac;tory' way discretiona,Fy disparit,!les .in deci~Jion making a~o,g 

.' judicial of'f·icers. ,,3 It added that the difficulty was exacerbated\by 0 

,the "general lack of comparative empirical research'" ~~lating toJ 
~ i 

~entencing in Australia, .and that most of the resear~~ had been directed 

tQ\'1ards "the distillation .of legal principles"usually from sentencing 0 

c: '~, 'j ':r\ 

J 'judgme,p.ts of appeal courts, r~th~r ,than be;in~ concet-ned with" "a~ 
:,' 'examination Qf the specitic sentencing practices of "the mass Ofj~diclal;' 

" . ,~ . 0 

o .'1 . '. 4 
officers in t.le tt'i~i'1 sett.ing." <) 

:-., tf 

o 

~. . , ,-;if~ (', 
. These . obE!·eriati(jns~·tog~th~t with' an adniissio'n, that the 

,;' ., 

"cumul'ative .evidence" in' i1;:S Rep0t:to was "largely circumstantial arid 
", " , ". 

~ '\ " Sl" , I{ ' .. : . 

impresSionlr;Jtic''" did. not deter. the Co~ssion,: from, ;concluding thatfj a" 
, " 

(; serious lack/~f. sentenCing uniformity eX:Lsted att:heRede~al leve1. 5 
.' & ~ 

',-\ 

'lndeedt'he 'Co'mmissi~'nfound. that . the evidt;!Uce wasmos.: persuasive'that 
. \,) 

:1. ' 
• • , '. , I " ~ " ,".s 'i;) , " . 

. !ust;talian ~aw Reform Commission,Senteneing of Federai Offenders, 
.. ·~epoi'~~o~15 .. 11lte,?illl (D~ .Ch~p~~U; .c,ojmnissid'oerllin Charge)O' 
·A.G,.P.S •. ,Canberra 1989 (hereaftertne- Sentencing. Report) .•. 
'Sentencing Repo"tt, :1bid,~rReCommendaiiQn16~ p.~xxii:i. ' . 

. ;.' ;:Ibid,' p.88.' ~ ,.... . ...... G" 

¥'b'i'd: ~ .' Ii ~..'" 

.~ :~~Ibid;p~89'; 
.~', . 

,,' 
.~ 

o 

, -
: l.J 

\-

-".. '" 
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2. 
" .1/ 

" [unjustified] disparities in the penalties imposed by the. courts 

presented a s,~rious problem ~n the administration of criminal justice " 

(\ " 

. Given that there is a lack of relevant data,what cumulative 
,. 

evidenci:! did the Commission rely upon for itsconclusio'n tha,~ there was a 
.p 

serious problem with regard to sentencing disparity? The main dis,~ussion 
~ . 

relating to tl,tiS aspect of its findings isconta~ned ,in Chapter V of its 

Report, u,nd~r the sub ... heading .;:.. Discre:tioi'iary Dikparities: ACOnsideratton 

[Iof the Evidence. The" evidence presentedcopsists of views expressed' by 

surveyed judicial officers"surveyedoffenders and the, purported views of 

. ~he public~ Inadditi'on' to these considerations, reference is made to 

,the various rates of impdsonment in the Australi'an States and 

Territo~ies in "order to" support the view that disparate sentencin'g 

practices exist and that this .constitutes a probiem ofm.ajo~ proportions 

for which urgent action il'l required." 

The evidence given"inthe SeIitencingRepo'.Ct supporting the 

\\ 

co~clusion ~thatunjust,Hied disafetionary penalties abound at the"'Fe(feral '" 
_, . - • ." 0 

,~ 11 .. I) . . 

Meanwhile it is important to appre~iate level :LS shortly·. to be reviewed. 
: . 

o ~ 

that·the Australian constitutio~al arrangements ~re"suchtPatState 

courtsar~empowe,~edto,and consequently d.o', exercise ,Federal " 

'j1Jrisdiction. "Thi!;" arrangeinen~is 'commonly ~eferred to as th~ ll" 
. ~ ~ ';: i ' 

autocht~ano~sexpedient.6· :~hus' i:t, maybe thought that because St.ate " 
. '1', " 

courU are likely to" have their own sentencing values, a comparispn 

betWeen Qr, -!Il!st ~'~.~l:~e sign{f~~~,tay greate" 

'degrees of· disparity than thedispari'ty d~scloseJl bY: 
,'" ,'<' " ' '" 

(1956) 94 

"~. 
; .... : 

• Q 

o 
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<i 
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3. 

" " 

sentencing,practices alone. 

. )'2:7 

The position of the drug offender is further complica~ by the 

existence of overlapping orCOllcurrent laws at the State and Federal 

levels. 'Most crime is the, exclusi(lTe· concern of individual S'tates and 
n ~ " 

... "' ,;. 

Territories. I' t> However jurisdiction over the illicit possession or 

traffi,cking in certain drugs7',isahared by St;ate, Commonwealth and 

'Territorial agencies , .. with the re~ult that different laws may apply to 
(, 

substantially similar conduct. It should be noted however' that the 
" 

present study .is not <;.oncerned with whether persqns s~nten~~,d for drug 

offences under State laws (, are trea~ed similarly to, or differently from, 

persons 'dealt with under Federal laws. Rather the sttudy is cOncerned 
.. 

with the i'ssue of intermit conSistency iri sentencing (i.e. whether, 

within a particular State, like Federal cases are deCided .alike and with 

the issue of external consist~ncy in sentencing (i.e~ whether Federal 

drug offenders in one St.ate receive much the sa. sentences .. for similar 
c, 

~rimes as" Federal drugoffender~in . another State). This study 
Q • 

therefor~, "ls ~c::oncern~d,with.,sentenCingOffender~"convicted of State 
,:-,. 

.offences'. 
.", (, 

There are' two 'reasons for restricting \the .. pr~seqt study to an. 

analysisQf 
.~ 

sentencing Federal,:<t.!'ug of,fenders only'~ The first isbec::ause' 
~.. '. 

'. it presents 8C!.as:e loatlof manageable proportions • The second is,. because 

it' {.vol ve. one ff~! .,of '1 • ., •• th.; applie.' siaul tan~?~.~ .~"? unU oraily to 

all Australia~ States <!nd TerrU:qries. 

." 

..-,..-----~----.--,---,..-----...---.;--------.-.---,.----,----...... -,-....;.\_--
D.~ilell. (Ed,) Crime and Justice in Australia 
4ustr~lla~ Institute <>.f Ct'!ml~oiogyt "C~n~rra 1977, p.6t. 
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(j 

I~,.~there a disparity problem? 
,:1.:::', ~ 

4. 

"c 

It is submitted that a careful reading of the Australian. Law 

it Reform Commis'sion' s Sentencing Report does not support ttu! concluSion, 
c 

that there is in fact a disparity problem. Nor on the other hand does it 

support the contrary proposition:::' that ther~ is not a dhparity problem. 

l-lhat it does demonstrate however; is the tOtal inadequacy of the dat~ u" 
II ~ 

gaFhering ,systemsiil providing the informati~~ upon which a reliable 

evaluation of the'exte~t of sentencing disparity (or sentencing 

uniformity)can'be determined. 

\) 

o 

o ~J 
The preserlt study, ~:il1::'ac~cnotEate a method for collecting 

relevant sentencing data in away that fa~ilitates the measurement and 

evaluates the extent, of senten'cingdisparity. 0 In addition, if the 
9 • 

methodology is properly app:l~e4 and the an~lyses of the data ate " 

adequately diss'erD1n~ted, understood \2-Pd .apPliedlth~te is ev~rl prospect 
. II I' 

for 'beli~ing "that the incidence of unjustif1:ed sentencing d:tspad,ties 
Il 

can be reduced if not'eliminated altogetqer. 
"'I> 1) 

,i, 

1.1 • 

Our study is s~a:J.l and is'int~ndeci 'tOi;be nCO ';uore thana 
Q 

'0 

"feasibi~~ty or pilot proj,e'ct.us' concern is'S'Ole"ly witl)sentericing to 
(I D 

imprisonment of off~'!lde!"8'who have'~en conyicted of the lIlore sedous. 
if 

drug' offences ... offences ,that are defined in t\~r.msof,sectlon.233B of ,the 
'" o· 

Customs Act 1901 (Cth) as amended.Occa_S:l.~nal1y c,'ffendefs ;prosecut:ed 
"-.- O~·' ~ 

(: 

for section" 233Boffences )nay :be given bOnds 0): ot~,~.~ non";cust~dial 
. D • .~ 

~anction,s, b~t thes~ ,are" not conside~'ed in~~lsstudy. ~ Even: so our 
\) (I v 

'. methoaolQgy can be applied ~o ~ny 'area of liIentet)cin$" In particular it. 

<> 

5. c' 

o 

may be useful where, with regar,d to' a particular type of offence, there 

is seen to be a 1ack of information, or where there is a desire to' 

measure the exterit of unjustifiable disparities, or where there is' 

thought to De an insufficient degree of uniformity i.\n the sentencing 
'" {J 

,practices of the courts and the,re is a desire to reduce the incidence of 0" 

disparate sentencing. 

The judicial survey 
. 0 

The national survey of judges and magistrates, to which referen~e 

has alre~.4Y been made (and whiCh was carried out in 1.979), was developed 
~~ 

The aim of with. the. assistance of the Law Foundation of New South Wales. 

the survey was to di.scover the vi~ws qf j~dges and m~gistrates through~:)1it 

Au~tralia upon various aspects of sentencing. The preliminarY'report. 
" 

outlining theview~J of ,,350 judges and magistrates is con.tained in a 
'.:,. ~( 

Q l.engthyappendix to the La~ Reform Commissi,on' sSentenclng Report. 8 
" . 

The survey elicit~~ a., respohse of approximately 74 p~r cent of all ju4ges 

and magistrates to whom.aq\les~ionnaire was sent,"and therefore can be 
Q 

regard~d as a fairly reliabl~ d~s~ription' of the vie,!s of' the' judiciary 

~ith regard"to the' ~ubject mat~er of the survey'-
.0 

Some of the questions 
o . . ~ '. 

wereconcerried directly,with the attitude of the respondents to ~"~8U~S of 
1. (\ 

'~entencing uniformity. 0 For' example, judicial officers were asked, inter 
/f '.,) (J ~ 

alia, to answertheqUest~~n~'''In your'Sta,te .0r'1'errit;ory, ,to what~xtent 
.': J .,' I 

.".1s there uniformity in s(.!ntencing 'amongs·t judicial oflficers?". The 
":;:'0 Q " 

responden,~s were asked'/~o tick one of the boxes "labelled 'high degree of 
" '.' 1:," 

linlf orm! ty':, '.some degree of uniform! ti' J '1i hIe u~iformity', and 'don't 

know'. 

v 11: 

.0 
4 . 

1,) 

~.-' -

'.\ 
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6. 

i) 

The survey showed that slightly over half tJ'U! respondents (54.2%) 

" 
considered that there was ,a ~eeCl for greater uni,formity in sentencing ,in 

Q ' 

their particular State or. Terri'tory •. About a 'th;lrd"of. t~e respondents 
n _ '. " .:. 

consider,ed there was no need for "greater sentencinguniformity'~ while the 
() (t "~ '. '. ~; ,0 ,-

remaining ,t~espondents (apP0roximately l~%)a~sw~red. in~,~i~ocal terms. 

When the question i!'efate'd t? whether there wa~ a need for greatl.i!r 

uniformity in sentencing"throughout Australia, only 14 .. 6% of the 

respondents considered that no such need ,'existed.olD In su~ry, 50.2% 
~ 

9 

of,;, the ~g1.st'ratl/!s and 44.4% of the judges consider,ed that greater 

uniforni.lt,y in sentenc'ing in Austr~lia was needed. ' Of significance al~() 

were the figurl~ 26.7% and 28.7% which represented the ,proportion ~f 

magis~rates and judges rest;,ectively, who responded to the ,latter question 

by answering' don't know' .11 

" 
While in general the responses to the survey indicated that a 

Ii 

signific~ntproportion, of" judicial officers do perceive a, need ,for 
o 

senten~:i.ng unifOrmity, the high level of 'clon't know' l"esponses",cannot 

but lead to the conclusion that tqereis insufficient sente~cing' 

information at the Federal level. Indeed the lack of datanust 

I) I! 

""inevitably ca,'St doubts ~pon "the reliabi1~ty of the ~nswers. While the" 

responses may truly reflect the at,tit1,lde of the judjl.ciary ,towards unVorm 

Q 

"sentencing, the responses themselves may :be highlyimpressionistie and . . ~. 

'perhaps even mouldj:!d by public opini()n" derive~ from pre~sstatements 'and 

--
the like rather than ema-n,ating from ,expert()r info rEd t~Ource8 of, 

f! ~ ~ 

kn,owledge. (J 

9., 
10. 
11. 

Ibid,para •. 2.2 
1bId~ para.2.3 
Ibi~,Tables 21t and 2I,p.36~ 

D 

,; [\ 
(\ 

q IT 

Q 

\).. ;' 

, " 

() 

o 

7. 

The meaning of sentencing uniformity 

A difficulty of fundamental importance is the determination of 

what ismeant'l by uniform,ity in sentencing. Those respondents who 

answered 'don't know' may have been responding to the vagueness and 

uncertainty of the term 'uniformity' as much as to t:-heir knowl:edge of 

sentencing practices in jurisdictions other than their own. Is 

uniformity in sentencing intended to imply the existence of genera.l 
, I) 

tariff policies from whi'ch there ougli't to be little or no depart~1'l .. e? If { 

a tariff sentencing policy obtain~ for offences of a ~articular type (for 

1'-" 
,example drink-dilv;J.ng offences) but, say, one offender in every four 

convicted of this particular offence receives a sentence outside the 
() 

tariff, is the overall response to a question" about, uniformit~ to be 

answered affirmatively, 'negatively or in the 'don't know'category? 
1t '! 

Similar~,y if there is an acceptable degree of uniformity in sent~ncing 
,- {) -.. 

fl 

with respect to some offences (e.g. "drink-driviQg) but not with ~~spect 

~6.other offences (e.g. possession of "a prohibited drug) ho~ then is a 

question. upon uniformity of sent:encing to be answered? Of course there 

may pe 'areas of sentencing which manifest grj:!ater 0; lesser degrees of 
II" 

uniformity in sentencing practices through Australia, but it is honsehse 

, 0 

to ext,ract anything other than a general impression, as to the existence 

of a problem in sentencing p:r;:acrtJ~es merely on the basis Of an overall 
"C 0 

re$porise to a very general questi.on. 

A more meaningful question would be one that is framed to Gapply to 

~'~~f~~:in off~~ce "'categories,where tlte nature of ~'typ~cal offence and 

some ,relevartt background material relating t,o a 'typical offender are , o,.;?' 
o 

specified _with SODlta degree q,f"detail. Thus judicial officers, coufd be 

asked whether, in 'their opinion, the;<,! i,s a dispadt;' pr6blem 1b ," 
" 

1,t1 

CJ 

I • ...,. 

, , 

l\ 

't'\.' 

o 
'C, 

o 

,0, 
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s,entencing by a~king them to arlswer a number of s,pecific questions of the 
, c 

following kind 

"In youI:' State"or Territory to what extent is there 
uniformity of approach tJl sentencing with respect to 
a person who has no prior criminal record, is not a 
drug addict but who has been convicted of the illegal 
importation of ten grams of heroin?" " 

.. 
By asking a series of such questions the proportion of 'don't 

know' responses would probably increase. This is because, given a (j ,. 

{i 

particular set of circumstances, only where judges and magistrates can 
, ""~ 

claim to know the probable outcome of sentences in eac.~'artd every 

jurisdiction would they be ina position to 'tender an ~pformed answer ~o 
" • .o-~ 

the question pOl:1ed. 

'r" 

Furth~rmore it is subndtted tliat 'the con~~r encapsula'tedby the 
o 

phrase 'uniformity of approach' shou1;dbe, used ,in preferellce ~o the 
o g '.,;:'.<- ¥ 'n 

concept implied" by th'esinglE; word,'unfformity'.' The phra~ec'unVormity , 
' '" 0" () r!i 
of approach' would signif,y" that a degree of depart~re from 'the ~no.rina~ 

0.) ." '._ ~ , :" Jl _:. . '. ',' .. '~ 
range of sentences would be tolerated provided that these could be·1I '" 

.r= " . 
,;/' , b "1' i ' i 1 f e ten"cing For. ~ex. amp,·.l,e, "c< justified or suppc;>rted . Y genera ~ pr ne p, e~ 0 s n . • " 

o 

if in a particular 'locality and time .there ha§pateofoff~nces of a 

p';rticular kind it may be proper "to i1llPoSe~lightlymo:te;sey~r~ sente~c~s 

than would~'otherwise be appropriate ,by applica'ti,on pftne~J:inciple of 
'. - - () " 1-, . ::. 

u ' 

general deterrence. Conversely ,where such ,offencesaie.nnt:: commort aq:d a~ 

deterrent senten~e would seeminapprop):'~ate.,less,severesentertces than 
. II '". 

what may be iegarde; 'as ~he 'norm'~ay;,be appropriate~~Thtiso t~he. 
'sentence may "vary despite ~~n;t..form ap.ptoach",to sentencing,t 

L:J ,'oS The~C)irtt is 
,~ , 

that sentences~ need not be uniforgt where the reasonsfor'di~padt>:: ,can, 
" 
sat:l.sfactorily e:xplainet. 

.. ., 
'?;i,. 

o 

,. r 

" 

, if. 

Q 

,"..I 

I " 

" ., 

The 9ffender Survey 
o (\ 

In. further' support' of 1:ts claim that .. there isa sentenCing" 

disparity problem, the Law Reform'Commission,drewqpon .its findings from 
. . ; • Ii \:' '. 

its survey ofcFederalprisoners.12 It co~cluded that there was 

,widespreadbeli~f amongst offenders that sentences imposed were uniform 
" 

neither Within or between jurisdictions .,13 In its Report, the Law 

Reformo Commission ci,!=ed 'six, ex~mplE!sfrom an unstructured part of "'the 

offende~r survey, .J.n. which. individual prisoners voi~ed,theii 

dis$atisf action wi.th the'level of' sentenCing uniformi;ty.: Regret tablY the 

Report fails to' quote examples of!:\~.ffenders who generally felt that the 

. system was fair (a more reliable opinion because it is not self-serving) • 
• • LI 

o 

Like the observatibnmadeoe~rlier, the real issue .is the extent to which 

n . . 

there isdi"sparl ty" in sentencing, and, more' importantly, the C\~xtc!nt to 
r· \l 

~hich the disparity tha't: does~xi~tis unjustified. 
,0: \l n This can only be~ 

measu.red by reference.to relevant considerations: "rel~tiilgfo the offence, 

.the offender,and in some cases to circUm,stances extraneous,to these. 
' . Q . . .' . . . . 

ljherewast:n~aete1D.Pt .to determine. whether the.pe--rceptions .of the surveyed 

off~ndersreflected the tr:ue~ituat;lon • 

TOJ:'epea,t 'apol,n.t madepreviC)u~lY, "it _ybe that in'one part of 
. ..... , (,' hJ . "", ~ 
.Austra~ia drugo,offeQ.ceJl ,aremore'~reva,lent than :In,another. 'J:f then the 

'''prirt'ciPle ~of 4eterrence .isa,pPl'l,e~i c~ri8iste~t1y ·throughoutAu8t'r~l.ia it 
"" ' "' ~ . ~¢: .:. ". ". ". ':: .0' '.' _' •• '. • 

'1D8ybe apPropriate (all other t~ings' belngequal\~ to; impose slightly 
:', ,.0",,, , "'; •• "" " . .;:: ,Cf " .. ' ',,:' ,'(' 'c'.' < " ",' 

hea,vie'rpenalties onoffellders 1!1hocommltcrillles in locations where such' 
' • '. d,. , , " '", • ' . ," .. ~, "',' . . . .. . <,,' , ". tJ 

,jof fehces~re,.prevalent , a~d convel,'selyinlpose lesssev~ re "penal tie's:n 

12. 
."13. " 

"-,;!- -- <, •• :,' 'I,' 

. - '.'.. '. '.:. - : . . '6 . , " ~;. " 

. SentencIng . Report (s~pra)~ppeniUx,:'D. 
lbid" at;,p.89." 
'" 
" 

--' 

o 

" 
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crimes are not frequently couu:oitted.' 

. " 
'0.' ~o ~ ~,. . 

"0 ~. . 1 t" i to~' "tOhe .issue of unjustifiabie Another considerationre a . ng 

diSparity is tot::e~ogn~s~'~ t~at th~ ~tatutory maxitI\UID ,penalty "for drug 
.1~. • ~ • rr . 'V, . 

offences"has been altered:14 Thufva person sentenced eto a term ~f " 
L,~ ~\. .' 

'" . s't' a.·.tut'o' ry' p' enalties w. er, e" incr,eased mig.htfi. nd"hlmsel.t '. imprIsonment before 
v 

di 1 .confinement wi. .th Ii per~on sentenced for a or herself sharingcusto a 

similar.off,ence after penalties had been increased. "All things ,being . 
n " " " 

equal, onewould~~pect the· former pers~n"to hav~ recei~ed a ~ess severe 
~ ~, 

sentence " than the latter. . '(, 
If "such is the caJ3e, ihen ,althougQthese 

'il 

sentences be fairly described x'asdisparate,they ~y neverthele'ss be may' ,,0, 

. described as being j'u~tifiably d1spar1';)e. , 
" " y 

( 
~-

The'se issues .. are pointed' out in order to BCOt,Clt the view that 
~ 

f £.a' i' rne' ss in the administration of j,.stl~e •. unifo~ty "perse is a test. 0 '" {) . 

What" ex' facie .may appe~i to be exampl~.S~6f unfair sentencing ptact~,ces 
~~y on c{oser examination prove 'to ~·fair.· Converaely."seJltencestha.t 

,,!J " 

appear to be f~ir may"onocloser examil1at~Qnprove tobegJ::o~siy unf~it'. .' 
. r, . 

:. ~.\" 

The views of.the·public 
<J '.' , " c. 

o ,": \, 
. i ,\ to asignif'icant exte1,ltba~ed .upon,artdI'101l1de4 Publ~c C5pinion ;" s ". o,;~' ".0 

by the media. "However oanyatieiDJilt \o,:provide a:n' $cc;u.tate" '13,!les~~~t of ' 

14., .' 

'. It " . 
. "-""'.' 

. ~ . '. Q' 

Ttlus for exalllpl~,'byS."lIJ~f theCusto~ Act~ndment.Act 
. (Cth), the' penaltyf.or 'idrug~raffi:cltingwas inc:reased fr?~a . . 
of$40000~,tc;!ny.ears' ~~pr~~onmentpr both'(intr~~~c~d tntothe 
Customs Act in 1971 >. to a fine of$lqOOOOoJ:.~5 years. .... . .... '. 

• im'p~isonment"Qr l@ill~h. Aper'son'set)teRced under,.·t~ e~~lier".Act, . . 
CQuld find' hims~16.$erv:ing. a. sE!ntencea,lOngsidea:personsentenc~d 
under "the later Ac;t.. The' t)E!llaltie.1~posed"t:orsj;ml,l~~ .. cond~ct,. 

" .. · ... 1" 'd. "j '. ·t.· ·i· ... ·fi; bl.Y .... be.· dlsp.a:ra.tee .. ven. ·.·.t. }tou.g h .... t.he.· ~. econaof~ende~ .... wou '.. UG.. . . a . . . ' .. " ... , '" '." . ..;" .. ' '. 
~lght:" cons.ider ,1t;1.nlself·· a~~),eit1guti~!i.rl"t reated.. " 

o < 0' 

'('-, (l " 
'0; 

p 

,,' 

. ,; 

--.-----;; 

!~,-. 

(J ., ,', 
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the pUQlic's attitude towards the ,existEmce of 'alack of u~ifot'm:t)ty in 
. ..". " 

sentencinglll1stbe viewed With great scepticism • 
(\ 

" . 
Assertions" as to what 

the coriUnunity attitude to this problem is ';ustinevitably be contentious. 
• 0) <" " , 

o Does. the public have a view on.the matter at all? 'And if it does' have a . . 

, .. 
o View, is tha.t view 1ias~d on informed .opini~n or on ignorance? 

~l. . 

the Au~tra1ian Law Reform Commission seems to" as'iuime that the o 
Q 

public'S; concern :hreflected in observations made by the press. 15, 

HOWev~rjournalist~oftet1 reflect th~ vie.we of irtdividual'm~mber~oof the 
." 

community .andmay, by s~lecting particularly good caSes for their . .', c:::' 
purposes ,Serve to general~se and' exaggerate the extent 'Ofth~" pro blem. 

,,'" , 

The,factisthatjournall,stsareunlikely to focu$onrl1n-of-the~mUl 
. ~,cases . aqd consequently are unl:i.kelyto provide 'a reliab'le reflection Of'0 

the ext~ntof, dis'psTityin sente"ncing. practoice. 'Good copy'" ~f ten seeks' 

out and reports;. upo:&, th~ more unusual or"sensational~., Suchan approach 

1snot necessarily to be. depr~catedfor :f.tptoOvidesa 1.l.sefulat;ld ... ', . 3}'(J .' "": . () . 

,~ '1mpdrtant.Wa tchdog'i,funcUon upon tbeadministrad~rt 
,," _~. "I) ,t" • -- - r; - -. -" ,,>- • .. . . of.' justice. Indeep 

. " 
..... "wbile" tJ,te medi~niay often be responsible forfQiiningadfstorted or 

I} '. '" .,' ',I. - . t.) 
" • 7. , . . , 

exaggerated,v1,ewQf the.true$ituation~:i.t,~y a~so he~p to ide~tify 

genuitlealNae.,alilthey"occilr or ~hent1iet .CQme to light.' In this i' way 
\;l ,.~' 

" .<?ind'~~i~uai· cases "~y be $illgledout <for ~UbU.c "scrutiny ~and 
, ,-',' ., P . <:I 

;adnl!nis~rat:i.ve. action.. SODletfl1les ~18Q,wellre~Ge4I:Che,rd and accur:te 
..". . ",. II I • ,-' , '",',iI. > "\l, 

'repQrting does help 1:0 educate the p~bl1c. Howev~r:wi~h.rega:rd· to the 
".. .' ",.0 <', • , \~I' 

s~Qt,en~ing of Fed,era!. ~~t.lg off~llderj,~.i.,t wQti'l:d:be:surpdsillg ind~edi~ .~ 
II . . . . ... o. .., ,," ',' .. '., .>, ,o' ......• '.' .' ,.',~" "" ... ~..... . ..• '. . .... ..... . .... 

the general. "publiC! were found to.'~suffl,ci~n.l:ly. ,informed to.e.xpI>ess a 

'" 

, ,\ " 

, .\:!' 

" 0 , . ," .0 . 
:U" 
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. ' 
" she can. express a , .. firmopiniQn. 

. . . 

Il The i~pressions created by newspape1:'s ,radio and. televis~o.9- cannot 
. " 

~ 

be a substitute for researching the facts and placing ail thefa,cts, 

rat!ter th~n selective ones~ before the public and before judiCial and 

political decision-makers. The main value of the AustralianLa~ Reform. 

Commission's Sentencing Report is that it highlights. the inadequacy of 

the data relating to., ,sentencing: (~Aceordingly ali expressions of attitude 
" '., /.:i 

" relating to the problems of sentencing .. disparitymust b¢ vie.wed with this 
u 

,) • r. 

ba8ic cons.ideration in mind'" The Qtemptation'of slipping' from what is 

, .' .~ .' 

perceived to be a Problem to what is in. fact a probleM1Il1st be resisted 
. n 

until the perceptions are proved to be accurate. Inshort;Oactignsbould 
• c; :\)':: 

be taken. on theq,asis of information rat~er than upon unsubstantiated 

"·data; prejudice, guesswor~~ or wis):tful thinking. 

.. ' 
. " . II 

Appellate rev~ew 'Of sentences 
.) ~ ,;. t ) 

TheQ"~eportofthe' Law Ref~.rm Co,~nssiotiad~ocate.~ urgent remedial 
1\. 

actio~o~ the grou!ld that em.pi1:'ical reseatch is too slow to r<emedytl1~ 

problem ofsentencingdisp~rity. itas~i:ts t~at"to Wait'iS,1 a formula 
'I) ::l 1)' •••• " '. - . ", I' . " .1.1" ,- " ,,(/_ 

fOF "~actton)6"oThedi.ff;~culty: Jos that ultlessthe exteni.ofth~ 

. , 

disparity:probl,em: is krt~Wn.it is difficult to ev,aluate the dlr~ctiQn .fn 
I, 

Sbou14be talCen. 
o '. • .: ••• ,' • '.~. {). 

T}t~.' Repo(~pointsout that felia:llc~Qn 
:' ~. .'. 

decisions to correct anomalous decisions can only 
> ": • ;J ,',' " .... ':~"'. 'f!;-'.r:." .. , 

.. ,; 

propottlon,of,caseseWhile ';Lt· is 'true . £hiltolllyasmall 
, ~ , . 

(perha.ps 10 Per: cen~)of, sent~iCingde,c:J;~i6nsa:re'subjje(:f'.toappeai"thi,$. 
. " -.' • '.. . ". "<',~""- '. ' . \J-

'ov~rlo()ks 'i~[!! value of. thep~inci.ples;whic~appeilate eo~~~ts .·eriu1)ci;a.te ir;t . 
.' .••. '), ..• ~'.' .."'. <,0 .'... ....,;',>, ".... '. ',," 

course of ~1C:aIn:l,nirtgindiYidualc.ases and the . il!lpa~t~f 

sentencing 

.' 

f, .. 

J 

'",' ': 

;. \~ 

\\', 

'(, 

13 • 

sentenc~ng policy. DeciSions of appeal courts influence not 0fllY. ,the 

cases that are brought before them but also s'erve t' 0 It provide the broad 

gUidel,ineswh1,ch the majodty of courts 'are 'requite~ to 'fOllO
W

.\\ It is 

. "true_ a. the Law Reform GO_ssion points out. tbat appeal ca.e~ do not 

often t~rn O\~~ to be representativ,i! ,cases, and·that deciSions a l c' 

n " r~ 
infrequently upset because' of" the wide i f '~ 

Q 

courts of first instance, but this '1 fl . "', 

marg n 0 discret,~on exerCi\:~\\d bY 

mere y re ects the degree o~ ,I . . • ". , 

'." 

t()leran~et and the cost as well as h' be ' t ~. nefit, of enabling a system of 
~) , 

" 

sentencing'that is flexil'!l~·~rath. 'et' tho an rig'id, to be c0r:ttinued~ It 

enabl.·.esa degree,. of' certai,nt.y in sentenci. ng to 1..;." 'd ~ , . 
ut: tra euforli degree'of 

vagueness and thus allow.s the tri,al judge some,~cope to do justice in th~ 

l~di vi.dual "case. 
b 

Perfect' justice" is injUstice. 
') 

The unre:presentatlve .. 

C:ase~ (thosei~ which it 'is f 1 h . "'" 
e t t at the sentences i~posed are perceived 

~l r 

as being .either too lenient. or too. severe) ate in fJct the' best cases for 

set'ting the parameters .or a limits of just, '8e~tencing.17 

u 

The 'Common La~ Sy?tem. of' Sentencins 

~itlm$telythe que$tio~ rema:in~ 
~ ;. (~ 

as .towhether the common law 

system of sentencing' is a . t1 f . .. 
. sa s actory, method ofSeiltencirig~lf :l,t ,is 

,;not ,then aiter~ative syste!lls,such1las flat-time, pt:esumptive or 

~ .. ndatorY . sent.,. en.~ing· .s.y"s, .. , tems.. ., sho'ul"d be . b'" i 18' 
,;, '0, " , '. " ' Stl ,at .tuted. A (iescriptionof, . 

the $!olDinon' 1 ... aws.Yll't.'·em. ofsentenCin~" . . . .~' . 
.as j)'resenU!'obtains in '2allStatefJ 

,,~nd,Terri~6ries();f Australia,ls ,ci:ystallised:l:nthe <following' p~$sage 
, ". ., • , >-. 

··19 •. 

of' Sh';eet C.J. in R. v,; RUShbX: 19 0 ". 

'~~-'.~"~~'~'--~---.. 

See . p~~~s '.:rustl)e8~rts. for the Mad, AUtlttali,an lns'tit'ute ~f' 
. .'Cr!piillology,:'CaJ'iberra 1982 'Chapte; 10 '" 

Aln'iefdesd fi .... , f "'h' .' ........ '" •. ' . " .. ' ' 
.......•... ,.c .• ppJ'l .,0 • ,~esefoX1Q()f .sentert~ing,8yetemsare' 

;C()l~taill~~,.inWilk1.~s ',' Kt;ess,<Grottfred$oq ,Calpiriand'Geim~n .. ' 
."',,Sentencing G~idelines: . StructurinI,Jud1..ciaiDiscretion.'<·' .. 

; Dept,. of Justice 1978 " un" . !.:. . , U.S. 
'. ;f19'l71.(N.~~W;:L~Jt~594 ", 

~.' 0 

",. 

" . 

'. 
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The determination in any given case of the appropriate 
<Ii sentence involves an adjudicative balancing of a number 

of differing and not entirely consistent elements. 
Inevitably a sentencing judgewill°he influenced by' 
subjective consider~tions. There is the ever-present \\ 
human situation ofa man or woman standing before the 
court to suffer the solemn" pronouncement of criminal 
judgment. But a judge' is not cast adrift on an 
uncharted sea invQlving his bearing unaided apersanal 
burden of attempting to achieve abstract justice. 'The 
judicial discretion underlying 'the for~ulation of .a" 
sentence must be exercised with due regard to 
principles of law deducible f.rom author,itative 
deeisi,,Ons.·· The philosophy of the Common Law required 
adherence to established doctrines arid principles that 
have over years, and in multiple inst~nces, been found 
to be best calculated. to serve the ends.of justice. 
The adjudicative process, if it is to be ~oneist~!nt and 

" 'J 
ordered, must observe and apply these doc~rinesand 
principles, and thus ,!'lust necessarily be attended by a ~ 
r~quisite disengagement an~ dcat.achnu!ut. ~ It is cbol 

~ reason, not passion orgeneroslty, that mhst 
characterize sentencing, a.~ all other ,acts 'of judgment. 
Although the discretion left to the judge is wide, the 
doctrines~nd principles established by the Common Law 
in regard to. sentencing provide the chart that both 
relieves the judgefromltoo close a peJ."sohal 
invol vement with the caSe in hand, and prbmotes •. , . 
,~onsist~8cy of approachdn the ,part. Qf individual,," 
judges. 

The sixty-four thousand.dollar question is whether the" present 

common law system of sentencing (iricJtiding the systems of appellate 

review) functions adequately, particularly when appiied across State 
;)," 

boundaries. If ~t ,~oes n~t, then alternsti1e more effective ,,'s~etems mu~t 

If it does proVe to be asatisl!2-torysystem the residual be devised. 
~ 0 

questi.on is how; if at~lJ, ; can. the cOnUnonlattt syst~';be st~e~nilfned so 

thatit(~ can more. effectively serve "the ends, of Going justice" throughout· 
u .' 

~A'is·traiia. Inevitably' "no $ystel!l. will be perfec,t but .ap'~Y8tems can be" 

improved~' 

IJ 

'\ . .,J . ...._-----

Ibid, 597. For the general descI'iption Ofrestrict'iQns'ap~;ing .' 
to the exercise of Judicial discretion g,ee potasI:.imlting .~~ ~ 
SEmteIicing Discretions: Strategies for Reduc1ng :the ~ Incidence· of .~ 
Un usUfied Dis arities, Research Paper No.7., Australia!! Law 
Reform Commissicon 1979), 34-79., ~ 
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Determining the level" of unjustified disparities 

o 

From what '''has been safdit 1"s. clear that the measurement of 

sentencing disparitie~' presents serious difficulties. It must be 

.. acknowledged that' variations in sentences do occur and should - occur. 
Q 

Some v~riations in sentences imposed for particular offe'nces are 

justified while others are not. How then can the difference between 

justified ~nd u,ojustified.vailatiorts be id~ntified and measured? The 

answer can" be' simply. stated: /' 
~~c?' 

In order to identify and measure the extent. of unjustified 
disparities in sentencing it is necessary to take into (, 
account those differences in the actual sentences <the 
sentences impo~ed in practice) that can be explained by 
reference to variations in the facts. ~ • 

The'methodw'e devised fo~ identifying and, measuring the extent of 

disparity can also be simply described. The first and crucial. 0 

---',conSideratIon is that our study has focussed upon a particular type of 

offence; anc;l therefore is not "concerned with the disparity that obtains 

in s'entencing for di,fferent kinds of offences. We are not concerned to 

show that persons 'convicted of,l~~ceny for example, are treated 

differe'1t1y from personf;l convicted of assaultive crimes. We are only 
<:::;.') . 

concerned Wi~hs.i33:S Customs Act off~n~es' and, as will soon be seen, 

even these offences are sub-classified ·iIi order to ensure that like cases 
~ n 

are compared with like. 

. 0 ,a 

.. the method we devised f6F " identifYing and '~asu~,ing di:paritieo in 
" f) " 

,the sentencing of Federal drug offenders can be described in three 

stages: 

" ,. 

f)" ;1" 

" " 

';"\'1 
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. '~ 

(i) Tp,ose factors that appear "to have a consiStent: imp,actor, effect on il 
'1;1' - . ' - ' 13 

s,entericirtg dee:J~Sions (agg~avati~gand mitigating tactors) were 
(> .. " 

identifie" and the extent and'the direction of-their influence 

were .measured~· 
" 

\ (ii) 11\ 
\ 

The results oofthe analysis obtained "~in step one were applied to 
" . . .,,'" 0 

"'\ "" \ 
the circumstaoce~ofeach case in ord~rto ·derive a notional or"" 

o 

; predicted .s~ntence .li 

'\) "C ," j~ 

. " " (iii) "'F1n~lly fhe difference bet:ween the actual'serttence and the. 

notional 'sentenceW8S taken torevealthe~xtentof disparity that .p 

c' 

was y.njust:1fied or otherWise u.llexplained by thefact;ors extracted 

. from the cases. 
o 

• 0 

Shortly O1,1r methodology, will be more par~i¢ularl;y described.' Here 
• ~ .' 0' ~ -, ,-C" g 

it is~ufficient toexpla!.n that this,st~dy '~mp16ys relaFively Simple 
. ~ E 

statist~almethdds" forev'aluat:f.ng the" degree of disparity thate~ists in 
~) , - : :; ',' 

. . ' 

sentencing fo~'similar off,ellcesa~d as the'meansfol: d~termining the 

factot;s whicl) appear, tO,be signirl.c~nt:in·explaining thesedi$parities. 

J' We: pu~port tOlllalte n~ '~aiue ju~grneritsr;garding' the 4p.pr~priat~neS$n,Of . ' 

"the general levels of sentences iDipo,!1'ed, uR,ondl'ugQffender~,. These'" are, 

important: 
" ,. . . . 

conce·rn. 

,".:;\ 

social and ethical oquest1ons 'but. 
• • :; • • ' : ~: [j fJ .... "."~ '. . '.:.'. . . ; 'oUi 

We maysimplyde:s~ribe~~ study 

are not the subject" of,our 

a~anuatt:empttode8<:ribe .' 
a 

• ., ,. iW ': ' " ' 

stat":J;stieally ther~lat1onsh~p "e~isting be.tweentbe actual fJentences 
Ij'.i· ;;, 

:tmposedby the. coutts and' the ci reumstancesof elllch pat-ticular cas~e. 

01U.inat,elYQur"obj~ct, is to evaluate theselltenc1ng "consj.stencythat , 
- .' - . ,. .' 1) - -' - -. c' 0- ~. ~ . 

.:.:, 

li" ,:!!-
~/i '." 

t\. 

, :,:;" 

of~ence" that is'jnder 0 

l) 
) q {! 

~ /.l \1 c, 

o II< 

. Chapter II· 
THE OFFENCE AND THE PENALTY 

~, 0 

An offe'nder who pleads 'or is f.ound guilty of a particular 'offence 

!J1.8y be sentenced in respect of that offence. In normal circumstances, 

the court records a conviction and tQen proceeds to consider 'the 

sentence. In' serious cases the ~earing upon sentence will not "fo,flow 
o r, ,~ 

hard upon the trial, but will be CJeferred in order to enable the parties 
10 . 

to prepare submissions relevant to the inquiry upon .sentence. Themost 

obvious matters that the court ~~ll take'into account are the proven 
':, fj (7 I: 

1 . 

circumstances of the offence </articularly those relating~to the gravity 
/,l .' 'I,.'", ' 

o V ~ 
of the offence) and the offender i s prior" record of criminal behaviour. , () 

In addition manY'other factors personal to the ohenderj regarded as 

v 'either aggravat'ing or mitigating to -the offender's .cause, are taken into 
I;j , 

consi.deration. The court" wlflge~erally" be aided by a pre-sentence 
o :)' ''".l' " ,.' n ,) 

'f) 

report pt'epar~d by a probation n offlcer. Medical or psychiatric reports 
(/ 0 

may also be con$idered,·particular!y1.f,the offender'S mental condition, 
<;, (,1 

is in issue. ,. These. may assist the C;ourtin its task of} evaluating the 
. . . ~ 

",' . __ n l>"' _ D. 

.offender's . culpability fQr th(!" offence" and also in the task of 

det<~rmining thell10st suitahle form,of 4isposal. 

~, 
There may also be policycon$iderations tobewejJ~hed in 'tile 

o 
" ,; 

'balance" For example, should the prlsoner be given a non-custodial 

°se«tencewithOtheemp~asi$ on treatment or should the court pursue th(! 
o ~ ~ 

"more'pun~,ti ve objective of ImpJ;l,sonmentbyplacing the dominant emph~sis<' 

.on suchl conslder~tion8' as deterrencean4· retribut'fon? .' Whatever the 
, ..,. () . ., . . , . 

ch()1ceit i, clE!~r'th~t these~tence muet be Imp6sed for tJleoffenc~ (or· 
';'.'-

offences)in"respect"'Qf whic~ conv:ictl~n hasbeenrecor<led. ol~thls 
:~ .', " ,t), -

b 

('egal-d .the :sentenceris,l,lilld.ted by wha;the Qr. she has' authoriiy ' to do. 
, '. ' " " . II 

TheouterU.1111t~ olf"j1.ldi~talcliscretionare con'ijtrained by the or'fence or 

,I' 
,0 

(, 

. , , 
~ . ~ 

"' . 
l 
{' 

, .. 0 

" , 
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18. 
-, (\ 

offences in" respect qf which the 'offenderlJlas' been' found culpabl~; and by 

the legislatively prescribed penalties r~lating to that offence or those 

o~,fences. In this way the criminal law provides a brake on the coercive 

powers of o the state. The innoc~'nt may ~ot be punished,,, nor may the 

(['" 
guilty be subject to punishment that e:Xceeds the H.lIdts prescribed by law. 

~ 0'1 

As a general rule the' statutory penalty is a maximum penalty 
l;;~ 

that is reserved orily for the most serious criUies of" i,ts type •. lin most 
> ~~ - ' 

cases~t~ss severe penalties ate imposed, including ~enalties 'Of a" 
'(~'" ,,' ,,', i'" 

::::::::.ki:(l::e:::::o::::st:: :::::i:::t::::~:e::i::::::r::Q::ae 
where. in the JtHOw,ar ~ircums~ances. 'the' law prescribes a .... ndatory 
minimumsentenc~~I~!)WeVer t,he uppermost boundari~s of, just sentencing 

~rcUiii<f'~i1led -1n the first instance by statute , and then by the 

0 

requirement that the judge IIl1st act judicially. This ensures that due 

~egard ~s giyen to what may broadly bedescrjlbed as the pI'inciples of 
" '-~ 

". ,22 " sentencing. 

" f.- These preliminary considerations are important ,if the dynamics ,of 

* &>mmon law sentencing systems a~~ to be understood. PilI' star,tingpoint 

Jar analysing judicial discretion therefore, il must be w,iththe, definition 
- 'IJ 

of the" off~nce together, with a consideration ofi~s corresponding", o 

~' . " 
legislatively pres'crt bed, penal iy. We hav~ already stated that our focus ' 

" 

has been restricted tosentetlcingdrug offenders who have been conv,icted 
11 

, c. 

21 : Consider fo~ example s.243 of th~Customs Act 19lH(Cth) which 
, provides, inter alia, that the" IIlitlimqm, pecuniary 'penalty for an 

6ffetlce under the Act' isone-tlwent1etho,fthemaxiinum',pecunlary , 
p~naity specified i,nttie Act for that o'ffence. See below ~t p.~2. 

,22. 
,p 

II _:' 

See above at, ppl;3;"'14. 
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19. 

of, section 233B, Customs Act" offences and Who, as a consequence, have ,been 

sentenced to imprisonment. Therefore it is appropriate that we should 

co~~nceby quoting the go,verning sect'ion before considering the 
') 

penalties. 

Section 233B(I) pnovidesas follows:-

\~ ,1 

I! . 

233B (1) Any person who 
0--

(a)" without any reasonable excuse (proof whereof 
,~hall lie upon him) has ~n his possession, 
on board any ship or 'aircraft , any ," 
prohibited imports to which this S!;!ctloh " 
4pplies; or 

(b) imports, or attempt,!3 to iinpo~t, intd 
Au~tral,ia ~ny prohibited imports to which 
this section applies or exports, or attempts 
to export, ,from Au~tra1ia any' prohibited ' 
exports to which this section applies; '" or 

(c) 

(ca) 

(cb) 

without, reasonable excuse (proof whereof " 
shall lie upon him) has in his possession, 
or attemp:ts t,o obtain posses~ion of, any 
prohibited imports to which this section 
applies which ~a~ve been imported into' 
Australia in contra~ention of this Act:; or 

, c 

without reasonable e~cuse,,(proof whereof 
shall lie upon him) has in hililPossession 

" or attempts to obtain possession' of, any' 
prohibited imports tp which this 'section 
applies whic.h are reasonablY,suspected of 
having bee~ i~ported into Australia in 
c9ntraven~ion of this' Act; or' 

. ~~ce _ \ 

conspires with ano~her per$on or Other '" 
p,ersons to· 'import:, into Austraii~)~ny , , 
prohibited imports to',which, this section 
\{ippliesor' to ,~xport f.:rom Australia 'any 
prohibited exports to 'which this >Section 
appliesjor I~, 

I\' • 

, (d) " , aid ,abets,couRaels, o~ procufes,' ot ;l.s; in 
any waY~rio~.~~nglyconcernedin, the ' 
,.importation ipto Australia of any prohibited 
i~~ortsto ,'Which~ this 'section applies or .. ' .-/ 

o 

,0 

v " 

, the exportal:ion from A~st::ralia of any' 
P~ohibited ,exPQrtsto whi,ch thb sec.tion 
applies;. qr: 

,tl 

. ' 

Ii 

., 

o 

.. ' ~-

::11 
l i 

, 
, .; , ~ 

; 

" 

, ' , ! 
i 

c, 

\ 
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(e) fails to disclose to an officer on ,demand 
'any knowledge in his possession or power 
concerning the importation.or intended 
importation into Australia of any prohioited 
imports to wh:f'ch this secti9n applies or r"Yhe 
exportation or intended exportation from­
Australiil' of any prohibited exports to which 
this section applies; 

Shall be guilty of an offence~ 

An eXaminati9,n of section 233B(l) .reveals a ',range of proscribed 

behaviours that makes it difficult to describe these aa a single offence. 

For our purposes we may summarise these as consisting of two. basic 
(). '\ 

categories - those relating to 
',) 

(1) the' importation and 
11 

(11) the posse~sion 

o~ 

of illegal imports, being narcotic ~00ds.23 
'~~") 

The br~:::.kdown of our 

"sample revealed that there, were margHlally more charges under the 
\) 'J ":~ • ,. < G 

.~'\ 

importationthanund~r the possession categories, and these are" more 

'P!'rUCUlar~y anolYSe~in the fOllo.n~g chapter. Q ' 

() . n 

The Prescribed Penalties 
Q. 

0- ,: 
:.i' ~ {) o? ~ 

Provided that the quantity;: qf drug inv~lved is n;ot less than "the 
r; 'C> ;,; r,"1 

o II • 

trafficable qUci;nt~,~Y6 ap.pll~~le~to the ~~bstance':24 Jhe pe,~alty f,o~ 
\'., ,(") ,')' t-, , 0, ",/:p Al 0 .!) 

c '. 

Q 9 .~D 
~--~~~~~--~~~~c~----~~~~--~~~~------~~------------~----~----~ ~ C 

" F_, " .. 'l:~ 

23. 

,24. 

(1 

Q 

, , TIle, trafficable qua~t:ity' oin ,.respecttii 'apaEficulg'; P1"e,scribed drug 
is ~1isted" iIJ Schedule 'VI of tl}ebCust~Dis ACt ,,l~ot., '1'h~ tTafficable>, 
quantities rangefroma~ littJe as O .• OO:t(Lysergic~-ei_d) "up' to 'lOO"i 
grams, fore CannabiS polanis,. aFop,lIlost.; nar,cotic s~b8tan.c'asln th~ir 
refined" f~:rms the.,ctrfi,'fflcabie "quantity ia 2,.0 g"'iams., .' 

, ~..) "? ~l'~ "". ~ 0 
? ~ '" ';;!: 

\) '". 
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21. ) 
. ~~sSeSSing or 

~~s a fine not 

importing a narcotic ~ubstance25 other t~an cannabis'leat 
o 

o 

9 

() " 

, ~D 

1, 

exceeding $IOO,OOQ' or imprisqnment not'exceeding 25 years 
,) 

or b.:>th. 

o ? 0 

Wherethe6ubatan~e is cannabh/·i"'>.,\f, " a fine not exceeding $4,000 
r<' \ 

\ ':\.'" /.r.f 
or imprisonllleri,tnot exceeding ten yeat'$"{ or both is prescri:bed.26 Section 

240 of "the Act allows "the 'maximum fine to be increased in certain 

circqmstances. It st~tes as follows: 

25. 

("~< .> 

;2'6 •• "i 

,,'I 

Q 

240. 1£ any .. penalty hereby provided shall be less 
, than '3 times the valu!,! of' any goods in respect, 
of which the offence hasbeeiL committed the 
maximum penalty shall be thrice the value of 
the gooc:ls. ' .0 

(\ 

" 0 

" '" 

C,' 

. 'C~stoms K~ ISOla ~,.233B(2)provides.~: l;- '.~. 

(2) r., The- prohibited imp~rts "to which this sect:f&'n . 
applie!'J<'8re ~Rl"ohibited 'import,s that ~a:t:e"r~rcot1c 

o g~c)da and tbe-'~prohib~ ted exports to. which this ~" ' 
aseC;~ioll-"appli:8 are ~.roh~bited ,Fl:po,..t~Othatare 

1 . n,arcoti~goodS".,;''' . (0 " 

-r) '.'! 
ri! 

\I C 

Narcotic. gpods ar~ :'d~fined i-qs.4 of' 'the CustQms Act 1(9'01.. It refe~s 
",to '~()~~S·th~~;<iconsist ,of a 'narcq.tl,csul)f~tfance t~ In turn 'narcotic Q 

, ~. BU~lJtance}:" is defin~doas: a'subs.tance tbat is specified in. Column r of 
"S"btiedu~ V1o"qf th~ A.ct •. Schedijle vi, also '1nclu4,es cannabis~ and its ...• 
6deri'yat1v~cs .withth~ u~~al '1i.t!Of .. '/tlar~" dru~8' ,Ole; opiates and 
narcotics." .' "'". . 0" , " • 

• 0 ij' (jl,,<';;'-? {) p~' (i 

/oS':'235{U~~(~) ~' .. >In any' q'~~her cas'e' ;he' maximum' penJI~y~ iS
G 

a f~~e not 
;'exc:e~dlng ~$:2'.gdoor imprisonment' £or"a pefted not exceeding two yeal's 
or. hOth.dcSee Cus;tOJils3tt.ct 1901, s.23~(2)(e) an~ s.235(3). 
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22. 

The Act ~lso prescribes a min"imum pecuniary penal,ty. Section 243 

states that:. 
1:1 

,n 

243. The minimum pecuniary penalty for any offence 
against thi6) Act' shall be one-twentieth of. ~be 
maximum pecuniary penalty specified in this 
Act, other than in Section 240, in r,~spect of 
that offence. Il,,~ 

A complicating feature of ourstudyw8.s that significant alterations 

were made to ,the statutory penalties applicable to federal drug offenders . 
J n 

during the period under study (1974 to 1980). 'rh,us by s.1O of the Customs 
, .\. 

Amendment Act 1977, which took effect on 10th November 1977,.,( the maximum 

.. \., . '" ' 'f $4 000 
pena1tyfo,r se~ioh 233B oof£enceswas incre~~edfrom a fine 0 , or 

ten years' lmpr\.nment or both (int<oducod into the Cu.sto.sA'\li;.;n 1~71) 
to' the penalty referred' to above .;. i.e. a f:ine'of $100,000 or 25 years' . 

"-c.'-"'} 

Only in the case of cannabisp1allt was the pena'lty ''iinprisonment or both. 

for trafficking left as it was. 

,," ,~\, 

; •• :'\ ~+ 

By a further,. amendment to t~<\Castbuis Act'in 1979, a person, in 
q;..: 

~ 

certain circumstanceS,' 'cQu1d thencef,grth b6 sentenced to life imprisonment:" . 
, . "" .. 1 

for drug trafficking. 

The relevantproviafon i.s 235(2)(C). ' Thh p,rovidesi.nter alia'. 
':\',. 

,that where the couFtissatisfied . that ,the quantity of narcotic gOods i, 

not less than the commercial quantity, app11c~ble to that substance, or " 
" ",.' - ~ .' ',.:., 

that the "quantity of narcotic s'Qbsblncei.s,~ot 1esstban the trafficable 

" 
quantity and that o,n apreviou's occasioIltheCourt,had ~o.nvicted' the 

.,' 

person of a similar offen'Ce (or foundth4tthepersori.,;ha.dcommi~ted sucli,. ' ' 

" 

si~i1ar offencebuf hadnpt proceeded 
" b 

,ta reco~da conviction 0 in respect 
,\:l . ", . " ,. ,; 0 ,. " .' 

<> '", 
life. or such . 
G 

of it) then it'may impoee the sentence of impriSBrt~ent for 

'.\:.' .. 

u 

. " 

. (;"; 

,Q 

'. 

\ 
.~ 

~. 
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J-,;;': () If 

other sentence.of imprisonment as the Court th:lnksfit. 

'Comm,ercia1 quantity' iE!, defined in se~tion 4(1) of the Customs Act and 

refers to narcoticsubstance~ speci£i~and quantifiedi,n Sche~~~ie VIII 

o£"othe Act, as. well as those declared to be of conu.ner~ia1 quantity by the 

regulations under the Act. Schedule VIIi .is set out·be10w. 

Column'l 
Name of substance 

Cannabis 
.Cannabis }tesin 

.' Cocaine 
Heroin" 
Lysergic Acid 
Lysergide 
Morphine Q 

. Opium '.' .. ' . 
..... Tetrahydro~annabino1s . 

SCHEDULE ViII 27, 

Column 2 
,Commerdla1 q~antity 

Kilograms 
100.0 
50.0 
2.0 
1~5 
0.002 
0 .• 002 
1.5 

20~0 
5.0 

Our analysis was "designed to take the penalty changes into, account 

with the m9re usual variations ;lno!fence circumptances ,(SUch 'as the:, 

natu,re; ~quality , value of dr~ involved etc).. This was important forOthe 
q 

. ~~sk ot'comparing l~~e. cases 'with .1ike., 0 However'~~ did not find any 
w. ~~,~, .1". , 

cas~sirt .. our sample Which "involved the imposition of life imprisonment. 
\\ o 

Indeed,in'later ~naly8es we agreed to concentrate on cases decided (] 
(lit 0 

af,~er 1977 in Qt:dEh: to minJmis~th~. influence uPQn ~entenceof variations. 

" ,:lnthestatutory penalties. 
G' 

,,\\ 

-- ". , 

There 'are of COurse other.provis!ons of SQme . complexity, such as. 
",: . ..-:. " 

" 

- "\~. ,~" 

'2l,~ 'Cust6I1l8A~t 1~Ol (Cth) s. 235(~") ,as amencled bY Cus,t:QIS °Act Am;ndlneilt 
" "1979 '(Wo,,92~of 1979, 'Da~e ofc~~ncement 14S~ptember 1979) 
~. .' Q " 

,i:~ .. , .. 
0. II 

Ii. 

. , 
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narcotic gOQds,28 but these: need not detain:'us. As indicated 
n 

, ' ,II 

o ""'1 lllith . the sentencing to imprisonmen~c of., 
prev~()usly outconcern;,w~s,so e y Y' "", ,; 

b G 

With this in mind' p~rsons convicted ~~, s~23aBbl .C~stoms Act offences. 

and· "sam' pIe's 'of data. we now turn to describeour,so~tces , " 

a" 

II, 

• j~ 

t,r:r' 

(( 

o , ~I • 

"": (J 0 

a 

': .' 

, £;f« 

1)0 " 

• r) 
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Chapter-III 
THE "DATA ,0 

\) 

'r, ? 

Th~ present study ,J;Ilay be'taken as sh"owlngth~ way' for more 
-~~. . 

sustained, thorough~and long termeDlpirlcal"research intoth.earea of 
, 0,;,,' 

" sentendng at the Federal level. A sImilar apRroa~h may also be, use~,ul1y 

ado,pted, with minor niodiflc,ations ,'In the study of'sente'ncing offenders 

co~vlct;ed of ant offence'in~ny"j~TiSd~Cti~n.?; How~ver,as~lready 
o 

explained ,our aim was to examine the issue ofll sentencing disparity 
'" 

'app!ying ,to person~ convicted Qf s.233BCustoms Act offences. It should 

aiso' be, nQted t:hatthe ,studyc was essenti~lly(\ a des <;.ripti ve oq~ ,involving c, 
o ~ 

"an analysis of those, factors, relating to the circumstances; of the 
. ~"(! 0 ' 

offence andtbe bac~groundof the Offender,' thatapp.,e~red" to have 
o o' 

in~luenced cour~s In reaching t~~i~:decis~,on~on sentence. " 

, 

13 
,The data were obtained from two sources. The '''I ~ 

~r,mary source o 

specifically to the"~entencing to imp rf sonment· of" drug offenders who had 

,,'Deen c:o~vlcted of section 23;3B" offenc~s. Only ,those parts ~Iof the, 
J ~; a '. '. 1'"-< '0 

tranScr1.pr~fpr?C~~dings t~1t ~eiat~<i" exclusively to' the sentencing: ;" 

decf.ston~ were' sct;,uUnis~dfot',thepurposesof.· collec~:tng"relevant d~ta. 
'. l' 

, " '0' ,;' ",' 
1048 case,s"hoW'eve,j: ~ the information o~talnedfTom tl1,oa, transcripts was" 

,,- -' - c-
c 

inadequate IQr 9nly.25J" 

" ,.' a~e((1,lat~lY' doc~ment~d~ 

material, previously' 
. . ,',j " : 

," ': 'I 

.... 

\)' 

-.. ",' 

.... 'J.,:-

0" 
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ju~,pents • ,For e'xatnple, very 
f. " ' 

:few judgJllents were. {ound t~ corttaihdetai~s relating to, the place of 

founa .to exist in our sample of sentencing 
!;J,' ' 

birth or age of the offender although" ~uchinfo;~atlo~'wotlld have been 
~ .' '0 

. g available to the court na~.d may" Rave implicitly or explicitly af'fected' the, 
, ' 

o 

sentence ev~ntuallyhanded down. 
. . 0 

Such details were supplied, at 'least ~n: 
. . 

'", 

the major'lty of cases analysed, 'by utilising the ~pmpute~isDed ,data. from 

,the Mukherjee "study. ,0 -b 

p ;:) 

Our fi:fst task was to devise a standard~rk-she~t seeking basic 
" 

information thatwotlld faci':Utate the ~ollect1on;,~omputerisation and 
-'.,]-

a~alysis of, the sentenc~ngdata. 
~.:. . .. '. " It'' 

Considerable .thought went into the 
() 

design "of'Ot:tte' work-sheet. 
fl' 0 . 

,We'set out to chllect as much:1Daterial as 
I 

possible "that could fairly be ,described aBo'being relevant to the 

sentencing decision. At the same time we were aware of the "advantages of 
o ., 

keeping the form, as simple' and as utlamb{guous" as possible •. 

'I 

0.' 
() . 

B~cause n~fo the' great varietyvof cases, tile work-sheet had to be 

able to cope WithllUlt1pl~answers to questions such as "type~f charge" 
. . . .. 
. '0' , . 

or "factors 'relevant to sentenceimposea". . . . . . . . r Moreover," for e.8ch,charge 
m ~ 

"listed, itwa,s necessary tP obtain such informat,!on cas .Ity,pe,:<iu~nt~ty 
. . " . '" . ..... . . " 

D. ~~. _ . . .. 1 . ' .. ~, . ' .-

and value of drug invol,yed I'. 
o ,0 ._ 

-~ 6 

"relatively str~righ~fot'ward:8:~tQ Of ,resp6'n~J!s,tli~JJic)fe cOlilplexones 
"'" ' . 

required a fair· degree o,f ,ingenuUy to 4etermine' ho~to '8ccuratt;!ly 
,,~ • • ,,' ';, •• < iJ- ~.r,)' ';' "-, '., _, • .' • '. " ' . .' f,f' ' " ':,' 

, 'describe~the featul!eg6f~~the case~ 0 The ~rk~st:u;e~ariacodirig 'llchedu!e 
. ,,,D.," < "co' ',,:' '. ,' .. '. '. ,. ~'ci"~ '"~\'o' ~ 0;,'''0' . . 

s~t Qu~'in Appep,di)( A' an!! .~ .', r~!pect1:v~l! •. , . " , ., . ~ 
'" ., 

·n 

Q ", /:J ., 

Weeoughttodetermine .whenanc:J ~ere,andb:1'Whom eacheas~,wa. 

. a 

'" 

II, 

II 

" ~ 

I"P 

;-;' 

I', -'C,_ 

. 0 

0' 

1(' fJ 

-t~ 

,0 27. 

o 

actual s~ntenc~impQsed, including 'any specified non~parole period. In 

addit10c.n t.' o. the' se i h' ard dat' a' t i h' , Q 

. 0 " .' '0 cer a n ot f!r factors 1,pvolving findings 
~. , 

by the court were also 11" "'d' f' . \, 
" '1', 0 co ecte or theputpose of analysis.. These 

includ'ed . expressions of opiniori' by the ~rial judge (e. g Ii that the" 

offence. was p" re~a,l~nt tha't h' . , ., "t e'o,ffence was, premeditated, that the 

offende~!, was a d~g addict, etc). A list of ,,60 factors: likely to be 

relevant to sentenCing in a drugs .• cas' e' d C 

was i,awn up and those ,factors 

relevant to 'each Case were noted. 
The ~ist'was extended whenever it was 

f,' o.und .J:hat, an obvf".'ously relevant item (rel~va' nt i n the Sense. 'that it 

~eemed to influence 'th.~ decision-making process) had not been included., iIi 

'the initial lis t. 

Q. 

,'This informati\~nwas then transferrecf v1.a, , the work sheet ihto the 

computer •.. In this regard we"were"fo~tunate in obtaining the as'~istance 
(~ '. ,> I; 

O~, Me Robin Ellis ,'who was responsible for filling in the work-she,et and 
" 

!:. entering ,the "data thus Ilacquired into thee> computer. ' The use of a Single 

pe:son who. couid, both e~tr~ct,th~ relevantinformation·and.th~'n enter it 

into the com,pute,r e'nsu' red d f C 0 

a ~gr,ep o. c~ns;lstency in th,:! data coilectJon 
'0 

,1·':J 

Sometimes key, fe'attlres of t~' .... . 
" ¢ lie case; such as. dates. and criminal , 

re~ord,~, 'were&!mPoly no~,obta!hable ~~om the trs,p.scr~pts'. 'Indeed ,it Is 

.qui te POs81.b1.-:. that. Vl1ripUs'P4asagesinthe t~am;briPts ,which Inily. have .. 

~been ~uite intelligible t~!, ithec~u~,t" Dl8.y' alSo have' beenmisi:nteFPrete,d 

~,inth~ cO.,m,' pletion of the .. ;wo, '. rk. -she,'e: t·." ' T'h' i . ····d .... c.: ' 
" • o' }Jstu ydta,not;.f~r, e;)(ainple; 

. ,." ' . . 
exaliline. pre~sentence reports" 0 b t·,· .' th" U '1···· ,'.., " . . " .. " 

," ~l . " .... ' '. .' . .',. ..' .J. l~ ,ra er:rE! ied 'uponthe.cotlrt 's . 
, '. l " ':. (]', : .. '<;1, ' ' " ': .~ " • ; .,," i ' lj 1:!:;' , '" 

e,o .. va16ati,o,,lP.'O, f.the,~,e .. Vid.e.,n,.,ce whe. n·su.·.mlD::I..n.·.·.g .. ··~'P .. a .. n .. 'd 'de'~1i" . i . i' ., 
v "e.o;,ver ng.~s res,$Ol1S on 

. O':'oseriten~~. ' 'ibus,t- ~fact8 Wbicho~;~e ,no~,ad.~erted t-h b~t n:vertheless 
I) .~.b } c:;. '/? 

:,.,-..... .. ".:' 

" ,. 

; 

j 
. ~ 

I 

,I 

D .. 
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, , (I 
affected, the decision.

o 
on sentence obviously could 110t 'be measured.' 

However, only whe~e the data ~yallable from the relevant port'tc)ns of the 
/, ,- ,:;: 

'"~ 

transcripts proved to be totally inadequate, was the whole c~se excluded. 
. 0 

from the. sample under study. I) 
,~ .' 

o 

We also realised early in the data collection prpcess t,hat' it was 

necessary to assume that the" stated reasons 'forsenten¢ewer~ the real 
." 

, 
and the only reasons. Judges' may often frame their judgments in ~motive, 

" 

" exhortatory, or exaggerated"l,an~age in the hope ~ of iJnpressing upon 

"offenders the wickedness of the1-r, ways. This language ,may not alw~ys 

correspond with t~e sentencing ju~ge's actual assessment of the 
<.! G. 

offender's culpability. However, the fact that 'hard', as well as 'soft' 

data were collected~ ensured that distortions in language wouidat least 

be accompanied by findings of fact. In other words, the judge's "reasons 
'c, -, J~~. r. 

were analysed in conjunction with sucll fact~al;information as could be 

gleaned' from the relevant data souFces. > Table i~hows how,the 301 case~; 
,. 

weredistribute~,by jUJ:'iS~iction, level of court and year ,of commenceJllent 

of .the case. 

Profile of " Fede,ral Frisoners 
" 0 

, 
,; 

" 

". 
, .. 'Ct,."J., Q<' ';'- ,:') 

One df tpea4varitages of 'computerisation is' theeasf! with which it ~ 

is ~ possible to, ~FoSS ~abulate data. ~l.a _~~aple, C~lC~~"UO~,.: ,;~ , 
. exam~le of thf:skind has,alrea:dy been provided;ln T~bie,f. and fu'~ """ '; , , 

o 

o 

'0, . 

• H .• 

examples' a,re" pre$e~tedt~:o:ghout "thls$tudy. 'crOEJ8-:~~UlatiO~S~ a1,80 

,~eU illustrated in theS .K. Ml1kherJ~~ s~Wly Prof'lie 
. • " . , ' . , iI .;;. ';;;';:;':, .;.;;, c;.:;.....:;.:;.....;;..;:;,;;.:;.::.;;:=, ··r 

·30.,,· Qp. cit~ 

.. () ,P 

I.~ • . 

a 

Z9. 

TABLE 1: NUMBER OF CASES PER.YEAR. BY ~STATEAND LEVEL OF COURT ** 

"Statel Court ll' 

'" 

New South Wales ' 
'" Court of Summary Jurisdiction 

District or County Court 
Supreme 'Court !' 

. Court of (Criminal) Appeal 
Federal Court 

.sub Total 

, .. Victoria 
. Court of Summary· Jurisdiction 
District' ()r,Co,untyCourt 
Court of tCriminal) Appeal 
High'Court of Australia 

Sub 'To~~l' 

Queensland 
Court of Summary JuriSdicti6n 
Dl,strict orCbunty Court .~ 
Supreme Court , ~r k..';:c 0' 

Court .... 6f . (Crimilfai.)! Appeal 
Sub Total 

, :' 

South Australia 
District. or County Court 
Supreme Court 

Sub Total, 

Western Australia 

"1976 

1 
16 

2 
1 

20 

1 
1 

1 
1 

1 
3 

1 

1 

ii 

1977 

Z 
ZZ 

1 

Z5 

1 
9 
Z 

6 

6 

2 
1 
3 

(] 

1978 1979 1980 

.. 

,,1 
43 '36 14 

1 
4 '5 

4~ 14 

TOTAL 

4 
131 " 

1 
iz" 
1 

149 

'2. 2 5 
10 ' 3 '3 26 

1 ,I 5 
1 1 
i5*---,~8*~' '-:~~9~*-':"'-----"4~6""* 

z 

1 
3 

1 z· 
9 

Z 1 3 
13 
3 --., --2"----" --1";'7-

z 
z .6 

'Court ,of Summary "".Jurisdiction 3'#r. 
l)istrict or County Court ' 1 1Z 4 2 
Suprem'eCourt " , Z 

3 

3 

Gou. r .. t .. of(Criminal)' APpe~~. . .. v .. ' 1 10 '.' 18 
Sub Iotal ..~ , -~5'-' '---'-'~;,,---.-,--.,..;5 1 " if ' ... '~ -i,z , 20*:;:O---""2~1 

~ '~', ' 

Tasmania 
, Supreme"CQurt 
" Sub Total. 

'Northern
p 

TerritorX . " ' 
CO'1l,rt of SUlllQlaryJufisd:f;ction 

'SupremeC.ourt ',,;,," 
1;1, ' Sub Totai' . 

'. ': 

" 
(J 

Z 
Z 

, " 

1, 
8 3 '-1 3 8.··· 

1 "Z 

5 63* 

1 
1 

.~ 

! 

i 

J 

, 
i 
1 

. I 

\ 

\ 

~', .> 
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sex, r~ce;nationality, marital status, occupation and offen't:e of federal 
" 

pri£JOIlerS" and also sought to examine "the existence or otherwise of 

disparities in setting prison terms by courts across jurisdictions". 31, 
D 

(I 

Unlik,e the prese~t study, Mukherjee's primary s.ource of data was 

not derived' from the se'ntencing transcripts, . b~t' ratherw4s obtained 

. solely from ent~iesin the Register of (Fede,ral) Pr!80ners. -r'he "per:i.od 
\) 

covered in his study was fi-om J974 to 1980. Like the present study these 

data were ·obtainedfrom the commonwealthAtto~ney-Generali8 Department, 

and in total involved some 3750 cases. Of these, 4~,4 o;r 26 perQ cent 

related specific'a~ly to p;risoners, who had violated the' Pro~isions of the 

Customs Act. 

Mukherjee's study also showed that almost"90 per cent 'of Customs 

Act offender,s were tried in the higher courts. " Ite ",concluded that 
'V' 

unlawful importation of 'drug~"occupi~d more time and resources, than any 6 . , 

other offence ,in' the federal criminal justice system ... a conclusion, that 

'must be treated cautiously in the ligh,t of the fact' that his study li~e 
,. ~ , 

the present one~ was concerned with ilnpris~nment cases only. 
It " . ' 0 ... :" _ 

F th . although the Profile of Federal' Prisoner',s ,study WaS ,not 'ur e,rmore, 

concernedwitb an analysis of thecircumstanceE! of these offences th~ 

authoJ:' co~cludedth~t regardless of th~LJurisdi:~'tion\ 'til which the trial'll 

took place ,prison sentences we;refairly unifo:m.; ; ~n this regard 

MuklierJee's finding~ '~nd caut:l.ousqJalificat:l,o,n· are ;wo'rth quoting~ 
~". 'n 

!;, "':31., 

Q 
<:) 

'0 ,j u, "-'1 

(, -

I' , 

,',:" 

, (\ 

• -11 

F·, 

.Q 

'Q 

31. 

" federal offenders, charged with unlawful importation 
of narcotic drugs are likely to be tried in the higher 
courts; if convicted they are likely to re'ceive prison 
s~'titences of three years or more, this proba\lili ~,Y is, 
higher ,in Western Australia than in any other state. 
Ob'viouslYtmor~ data are needed to substantiate these 
,findings ...... 3 

'Table 2, which constitutes .. part of Table 12 in Profile of Fedex:al 

Prisoners,33 reveals the serltenc:l.ng pattern ~of the higher criminal 

courts ;'ith respect to persons convicted 9f the illegal importation of 

prohibited drugs. "The data· are presented by State and length of 

sentence. Unfortunately data for the Territories, particular~y.the· 

Northern Terri,tory where such·" offenc~s are p~evalent, "were not included 
" '0 )) • 

in his study and consequently arec;>mitted from the Table~ 

Mukherjee's findings immediately sugg~st that the~Australian Law 
~ . 

Reform Commission's assessment as to the ex~~nce of a disparity problem, 
. Ii 

o 

at least with regard to" the s~ntencing of federal drug offenders, may be 

mistaken. Indeed the data presented in Figure 1 show that there isa 

remar~able °simt!arity in the pattern of sentences imposed for Customs Act. 
Q 

',) 

"ofrencesin toe Jarious Australian"jurisdictionse Readers are reminded 
." II 

.' "" , ·~I 

that Table 2 and FiglJre '1 r~late totqerelative distributfon of 
. " 

sentences imposed upon 494 drug offenders sentenced to terms of 
\) ""'!" "~ " ' 

imprisonment between the .~~flX'S 1974 tq .1980. However, l1ukhe~jee's 

,ca~ do no\\more .t.han raise a serious doubtOc6ncer:ning the existence 

data 

of 

sent'e.ncing disparity. Indeed 1,f. i'lsindicated pf.re~iously, our concern is 
O' . 

with identifying simil,~r cases fr~m dissimilar ones"it is nec¢ssary to 

IF 

~ 

Ib:id at p.30. n' ...., 

" ". 

I!> 

• ;r 



j:. 

___ ~~-, ~_~' _____ ---,-_______________ c---

" 
L~~~~-Z.'·:·:·7~~~~t:l:::.:z~~~=~..tt=-, ---..,4 .. ~--.... ---.-. -----

" 

State 

NSW 

VIC 

" QLD 

SA 

WA 

TAS 

',' 

32. 

u .' 

Table 2 

FEDERAL PRISONERS BY STATE AND LENGTH OF SENTENCE 
, ILLEGAL IMPORTATION (ETC)' OF DRUGS, ' , 

Length of sentence 

~\l' -------..-, , ~' ----------------"'.-,,6-y-r-s-&-, " 

6(' Hmths 1 < 3yrs 3( 6Y1:s ove~" ,< .6mths 

3 
(1.3) 

4 
(5.9) 

2 
(5.4) 

9 
(4.0) 

2 
(2.9) 

1 
(2.7) 

1 
(7.7) 

" ,,1 
(I.3) 

"Higher Courts 

\) ',1 

19 
(27.9) 

g 
(21.6) 

2 ' 
(I5.4) 

"14 
(18.2) 

,2' 
(66.7) 

87 
(38.2) 

26" 
(38.2) 

18 
(48.7) 

39 
(50.6) 

1 
(33.3)' 

17 
(25.0) 

8 
(21.6) 

2 
(I5.4) 

1; 

,23 
(29.9) 

o 

Total 

Z28 
(100.0) 

68 
(IOO.O) " 

37 
(IOO.O) 

13", 
(IOO.O) 

, ,77 
(IOO.'O) 

51 3 
"(100.-0) 

10 
(2.3) 

14 ' 
p.3)' 

103 
(24.2) 

178- " 
(41.8) 

, 121 426 
,(28.,4) " (l00.0) 

'> Note: Figures i.11 brackets denote percentages., 

'0 

Source: Profile of FederalPri$,oners A.I.C.Canberra"1981 atp.30~ 
('" 
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FIGURE 1: FEDERAL' PRISONERS "BY LENGTH OF SENT~NCE EXPRESSED AS ;.,' " 

PERCENTAGE OF TOTAL CASES IN EACH STATE 
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77 cases 
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" Q 
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34. 
" Ii, 

Ii 

C!~,-:. [) cP (.\ , _ ,/' (/ 

id~ntify the"circu~stances of each case., I~i,s not, sufficent'I!lJtel?y to;' 
l" II '" I, .r{l ,0 () "" ,,_ ,,', J';) 

observe that sentences, ~6r particular 'offe~c:eS2vary or cofllc!Idei),:to any c 
,0 " ') I), ~;: ,:.'I;'Y/ ,; V 

" marked degree.' 
Lf • '.'~ 

!? 

~.;.o::?­

n)~ ,: 

o <:) 

J;- '\~ i.' 

• 1/ 0' 

i- 'if ,,(~.,!f . ,C <" • '" G #} 1:). ,; 

Nevertheless materia~, ~ollecte? ",for ,!!o,fHe'f,of Federal Prisoners, 
", ' ' ; 0, ' , G~, 0;: ~;G :>, ' : " 'r 

enabled d,ata SUJ~,pl~mentaryto "those ~xtraCrted~ ''from the~entenc:!ng 
, ., " , _ ·.;--i ". ...' _ 0"" ;!:.:' ()' i; a 

" " t~lhscripts to' be ~n~~<?r.por~~;~ ~zito'i,our ,,',study,and, thebq'llt of out;, 
\' ,.' -. ~ .~- ,), () '\ 

.) 0 J 

analysis of his 'data is cCIlC'ai,Jled in,;d1apter', IV • ' 
D (' . :' ' 

;/ ", ,) 'I; 

" Characterisfics of ~heo i±nald'!S~8mel~ ',' 
!) ,:; :.r (0 () . 

The above discUSG:('~Jl,8erv~B':'tq'explainhow dif.fi'<:~ult a ~ask it was 
{, rJ > (; ,!" -

, ,v':. '': ..... :, I (I., .-~' -:. ..... \ c', _. 

to obtain anadequ;s'te'am.ountiof information' about' a reasonable number of 
" '0 ,- c"" --;. ~ :;Z-' - '-' ;:. "~" ;>..\' 

o 

drug ~ases':; ~nd :also~ ser;:~s'toCe~c~se the fact" that we have not been abl~ 
_ _ -. r.:. :> • - D 

to ach{~v:~ ,tjler~~searcber' s, ,ultimate die am "- ,a °pur~~andom sample of 0 

o 
<:) 

cases. °Wemti'st therefore set the scene for the analytical sedtions of 
" 

::: . -;;'0, 

t-q~s ar~p6tt by d~s,~us~~ngsome'o of the limi't'ation and,caveats" introduced' 
c ;,,' . <...' 

" 
o by" 'the characterist~cs of the') 253 cases we eventually ,used as our sample. 

(. () 

\1 " 
o 

o fi ~, , , , Firs'~;;h .0iUY;;f~detal d'rug~offen~ers whpJ"iii:'f been ¢9nvicte'Ci of ,a, 
~,...?_ "~ ':} ~" ,-.,~ 1\ ,0-

8.233B Customs act offence; and? a,s·s'¢Qnseq\lence wer~ sentenced .to ater!D 
~~.:~ .. 0' ." (]:1 

" 
ofc illlpdsonmefit,wer~jt'~clu~ed 'in,;,the :ostu4y'; 

~(l I" c: ;.' ~ . {P' ? . tl 0 ,o=.· --; ., 

other than imprii;oQlDentare ~ot incluctedG~t 

Offenders sentan'ced to 

:l~, a,n~,ourc~ncl~sJ6ns .. y 

0° 
C' 

'<j' 

not "be appUsa,ble to sucb cases. d 
o "r ,,-Q 

o " u 
o 

,::" ,0 

o 
e .-'!~~ -0- g 

o , Second, the"cases "a,nalysed)~~re suppliedb'y~pe Commonwealth 

"Atto:~~Y-Ge~e,..al '~"'Depart~~~ ~~nt:~;:~; ~Th~tDep;J:lme~~,"~'Q~a:not, hold,' 
,', ' ,,"0,', , ,.",',::i;:'!!:', " 0,", ,'",:""" ,0 " '",:' ,,!) a , "" 0'" 

aU: fed~ral dru~ca~~sbut, 'only". tho$e~ where~ sOl1!e,tct\on 01'1 its part is 
t'p

O
. ~,-, <, , .• :< ~, i' ~;-':' 

°i:~<J!l.i'l?ecf. Ac<:or~i!!g).ynot~il drug;:}casell wer~ ci.ncluded iii', ou,r s tud.y.' 
'·r~·.'j 9-4. ! ... : '.' ·r; ~ '\ .... 

0" 
,~, 

0' 

o 

T! 

" (; , 
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For this reason the data given in this n II report should not be taken 'as a 
(/ 

substitute' for ~ffici. aI' staUs, tics despite .' our attempt to incorpprat~ the 
o 

cases n our study.' However, as' vas~ maj or! ty.,· of serio, ,us, federal drug i 
~) 

our study was mainly experimental in nature and as out main concern was 
': ;:,.,--... < , 

with devising 'a, me'thodology; the omisSion of some cases. wa'n $" .. not seen as a 

serious defect. Sh6uld our methodology be accepted~ and our sente~cing 
G e 

(; project extended with the object of mon;torin~, evalua,ting, and r>roviding 
(yi 

il),.formati9Jj concerning the sentences imposed' i'n ti h ,,' ~r.ac . ce '., t en" it w~yld 

be most desirable to in~iude all " sentencing decisions F?(t'elating to the. 

type of o'ffence unde~ study) for analysis. 

a 
Third, the bulk of cases under study were dealt with between 1976 

" () and 1980.. A breakdown of our samele, includthg only those 253 cases 

which were fully coded is given in Table: 3. During the releva~t peri~d 
,~ , 

amen4ments we'r,emade to the Customs Act 19Q1 resulting iO substantial 
~~:~1) 

alterations 'to the P. resc.ribed pena,I. ties for h t e Qffe~ces under 

consideration. Accordinglyext;eme ,~aution must be exercised when 

cO]J1paring early. sentencing decisions with later ~nes~ '81 cases . " . . ~~ 

heard u~der the ~ld penal~:i'esand ~he remalnd~)r~68% of the .253 cases) 
o 

w~te deal.t with afterpenalttes were raised. 
a ~, c 

~\ 0 

o 

o 

.0 ' 

" 'iTAB:r..E 3: .~BER AND PERCENTAGE"OF. CASES ANALYSED 
BY'Y&AR a 

D'at~of case" 
(Year) . 

19.76·,;' 
'1977 .",; 

I~ ,Y' 

109.;7,8, 
"1979 Q 

19&80 

'" TOTAL: 

" 11 

Number of 
C~ses 

tJ 

28 
53 
71 
75 
26 c 

\l' " 

.253 

. Percentage 
of 'l1~tal 

11.1' 
"\\ 20.9 
(\28d ,,': 

29.6" 
10~3 

100 .. (). 
',.-;> • 

'.' 

o 

, (; 
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Fourth, ~although the study is a national one, it was found that 

data were lacking in some" jurisdictions. in Tasmania, the Australian 
~ 

" Capital Territory and, South Australia there wer.{'too 'few cases in, our 

sample to tnakeomeaningful compar~.sons. The result is F,hat our stud~ has 
(,\ 

maximum validity in those jurisd':i.ctions where cases were numerous - that. 

is: N~w South Wales, Victoria, Queensland, Western Australia and the 

Northern Territory. This naturally enough, coincides with the 

jurisdictions that have the lIl,,?st serious problems in the a,rea of ~l'legal 

drug importation. E"en so" this study may still 'be regarded ·as a 

.~ 

national one despite a paucity of data emanating from some jurisdictions. 

Table 4 and Figure 2 show the distribution of our sample by year, 

and jurisdiction. 

NUMBER OF CASES. Byl:.:JURISDICTION AND YEAR. 
~ .\ 

Date 'of c",se 
(Year) . 

·1976 
1917 
1978 
1979 
1980 

TOTAL 

PERCENTAGE 

NSW VIC QLD SA WA NT I TOTAL 

-- c", ' , 
j"': 

18 3 3 2 2 c;'28 
24 10 '6 1 11 " 1 53 
41 10 1 15 lf' n 
36 8 4 2 19 6 75 
13 .6 1 5 1 26 

,~ 

-------"~ .. 

132 '37, 

52.2 14.6 

o 

15 

5.9; 

" " 

.3. 52 
, 

14 253 

1.2 

I.: 
\ 

-;.. IT' ~ ~':' . 

o C 

·,'0 
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As previouslyst~ted 

involvi~g' :t.ilegal, importation "or 
\)' 

\ 'd 1 Ap'p~ndix B),. ,The breakdown of ,the possession (see Coding Scheu e, ' 

sample by type of offe~~e is given in the. ,following table,:' 

J 

, 0 

TABLE S:' CLASSIFICATION OF' TYPE OF CHARGE" 

Import/Export 

s.233B(1) but p'~ra,. unspeci~!ed although 
relat1~g Qto importation " , 

s.233B(,I)(b) " I.., 

s'.233B(1)(cb) 
s~,233B( 1) (d) 

Possession 

s.233B(I)(a) inciudi~g unspecified para. 
but <relating to' possessioq.,. 

o 

0' 

No .. 

76 
66 

L 
34'Ji~ 

" S5 

177 

() 
Q 

,,~ t?_,233B(l )(c) 
s .2338(1) (ca) 

43 
43, ,0 

\1 

141 
" I~ 

TOTAL' ~ Import/Export arid 'possession 318 

" The total exceeded the, number of 'case.s,ln the 'study because 
'~i 

, , , '" h 'd' 'with' a, sma, n,:y as four s~J?, l-:ate offences. offenders wer~sqmet~meE! ~arge, ' " " ' 

" ; 1 'more than pne offence ,were ea.aes" The majority of those ca~es1nV'oving 
il' " 'f deithe~ in¢'ombination or \) where the' variou.s forJDSofcannabisw~re , O\l~ , 

. l..\. ';':i: c:. ,-'. 

.. "", . 'f h th ,,' na'rcot,',i,Cp'"dr\lgs,." ~;' '~o. with 'one o~ more jot e., 0, er " " " II, 
ci', 

?' 

" 34. 

'{!.'" 

" c, 

J! " 

(~ -~,:,-

, , 

c' 

,,' 

~; 

" ,u 

:l ." 

i", 
,,9 39,. 

o 

,,' 

Five drug groups 
",0 

Because of the small numbers of cases "involving ,certain 8pecif.!c 
Cl 

, ., Q ' ,,0 ,'::' 

drug ~ypes, we ~ecfded tocl/llss:Lf}',drugs into five 'groups. Some Cases 

involved d:rugs inmore,mthan one category andq~a~tid.es ,of drugs rang,ed 

from some comparatively smallOamounts up ,to 2 • ., 'tonnes;; 
, "" 

" )1 ,I, .. 

Group" 1 included Heroin (138 cases) ,Opium (Scasee) " "and 
Morphine (4 cases), and constituted;:, 57 .2~) of'thia[;lS3 sample 

(),,' " " of cases; , 

, 'Group 2 inccluded Cannabis/indUlll Hemp 
plants (2 cases) and Cannabis, seeds (1 
3,.1% of the sampJe; 

',) 

\I 

(5 cases), Cannab~s 
case) ,and represented 

Q .~. 

<troup') consisted of Cannab1s"resln/ha6hish (51 cases) an~ 
represented 19.8 of the sample;' 

~ I • 

Group l..consisted of Liquid hashish/hashish oil 04., cases) 
'and tepresented5.5% of the sample and " "" 

tf' 

'~/' ~' , 

~- 0 ~ 

Group 5 conSisted of ' Buddha sUcks n (47 cases) ~nd represen,ted " 
U3' ~ 3% of the sample. 

• G· • " ,,Aggravating and mitigating ,factors 

AlthoU~h"wt!il!~tiallY 'idRtif:[~d' over60fact;or~ 'r~lat'ing to tpe 

nlitureQf theindivia~alcases'and thechar!1cteristi~s of the defendollllts, " 
,u,' '0. <,.\ . <I 

which were ori'ginally .th9u~ht t9 "beI>Qt~ntiallys,ignif:i.cant in' ,the 
'.1 .' '. . 1.!.1. ~. (j' 

dete~mlnation "of sentence, a large I'luulber' of these factors w,ete" appUcable. . @) 

, , ,,' '\~;, ' ,". ,,'" 

only (~q one or ,two 'cases. 'Some of the"original factf):t-s weresufUc:1ently 
- d. ~ '. . 

to :eaehother to be combint!cl .if only one or:two ca~e8 of.eachwere 
; _ !J.-' .,' "' . 

~\t ~ . \:l <.'.\ '!J , 

~or elCarnple'JIl:i.nor role,'an.t 'me¥,e paid agent '. 
,,'I' r. 

table $' ,lists t1:le' 
" , 

aggt'avati~,p;'llnd mitig':tingfactprswh:L~hbaClbeenrefer~ed "to~by the 
Ij __ ~... I , 

\ n , '" 

j tldgesinf;hetranser.ipt,!I, ()f, at least ten cases ~. c 

. v 

~, . 
9, 

, '0 

'D 

,) . 

C>, 
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'0 6 •• ,'FACT.ORS CITED IN. 10 CASES OR HORE ·.TABLE ft , 

Trafficking for. c 

commer.cj-al gain 

Prior good character! 
first "of,fender \) 

. Quantity of drug 
o 

E;emeditated/planned 

Degree of.c~:"o~ration 
with Authorities 0" 

Type of drug 

R.rospect,~ for 
:rehabilnati,on 

o Guilty plea 

High Profit e~pectadori 
o 

Age of offen,d~r 

Hiog!tly;destrucdve drug c" 

Drug Addict 
o 

Value of drug 

Courier 
.~. II 

Time alr~adyspent in 
jat~ if' 

Q () 

.Pr:iticipal{i~st~gato~o 

FarAi ly/doJiles tic 
cf'rct1llls ta~ce~ . 

,,:~ • A $erioqs social eV.il 

:rllvol~1ngco";0f.f.enders 
. ,Drug"for personal use 

J{emorse. 

Offender's role in 
genera},", 
. '" ;;-

Prl~rdrugcJ'iminal 
"record·i,· , 0 

, -.11 •• 

D~lay1n 6C(Ulrt hearing 

Larg~.s~cal~/majo:offence ,~ 

F21 

F53 

F02 

F74 

F01 

F76 

F77" 
0" 

F23 

F58 " 

F.13 

E55 
(I 

'F03' '''0 
1,1" .' 

F43, 

F~3, 

F41 

F6,2 

F14 

;F33 

F22 

F1,5 

,,40 

]'51 

F18 

'F36" 

c' 

5 ,,86 

,75" 

.55 

48 

29 

('25 . 
.(71! 

, " 

t} .;, 

19 

18 

c() . 

80 

52 

.. -'11' 

I' 33 " 

or3l 

27 

21 

19. 

(f ,.0,: 

." 
17 

J5 

.'0 ~ 

13. " 

'C) , 

,n· ,~ 

" c 

~ % oof Cajles c 

'0', 

.~ .1( o· 
34.0 

31.1 

02,9.6 

21.7 

, 20.6 

19.0 

13.0 

, 12".3 

11.5 

10..7 

10.j 

9~9, 

fl.. ,.] 

;. 

~9.5., 

8.3 

.8.:3 

"7.,~ 

"6' :7' '.', . 
"5.9 

5.1 
; ~l I' 

4.7 
0J;'" 4. 't 

.0 

", ., 

,0 

o 

_," '.", '-~'JW 
0""' , 

b, H;: 

'j ~\ 

u , 

. ""'-"'"";"~~-=~""""''''':-'1~_"'<l~" --=--""'''''''-=''''=''''~'=--'''''--------'''l=I;;o~"Ibi<:e=-'''''''''''---l 
r~\ 
F 41. 
d 
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,I 
;1 

, il" 
·f.O 

o '!b of'" 

In the codi~g ,of i,he ~f~cto.rs,., qo limits were ,. p~aced on .the 'number of a . ~ 

factoJ."sq~ed, $o,although one case may be described, by a string,~f ten or 
o ~. 

aIo"" f~~tor. 'll~other, Case' ";'Ybed~sCr:lbed_1Iy ,only"one. St"enuous atte>Opts 
0. f 

were,'maCie t;o be. consistent in thf! sele<;-=:ion of f~etors 'used, "? but s'in<r,e the 

word~ used to descdbe,a p~rticular situatIon or personal attribute varied 
" c", .' 0 .. "" ,," .:' o\\l" .'''' .' 

from judge tOc.judgean(lfrom case to case it was not an eafiy task., ,oWe 
,0 '!) _ • .' _" 

, , ~. 

tht;!r
ef

9re cannot c:lalm, that this· is anexhaustt;e ltsto; ,:or 'that the factors \'1 t>. 

~ ~~ '~. ,atttibuted to each case' Were the "only 'relevant ones or the most important 
" . ,. 

They were" hQWever.the lIlost frequently cited factors and had a 

critical part to p,lay in our .,an/illyses. 

0,; '" 
o ~\ 

~ 0 ,,0 ~ 

Our next chapterS attempt ,to analYse these' data with particular" ' i.\ 

emphasis upon-the relat'i~nsblps, 'if any~ iibf!fween ,the factorscweh;,re 
'" " o· 0 ,. "c 'f) •. ~ 

1~corpora,t'ed tn "OUr dat.r .~t, and t~ ,leng,tho,' qt~~"ten.e. ilDp0l!o.i. ~e 
' " ",,;C" 

, 

analysefhe .dat~ " in ~bh~ee s~eps: 
" 

(j' " 

first, !:'hech~racteristics of the 
.. " {} 0 

of'fendersaJ;id »artyrelat:t,onship thesemayha,ve' to senteJtce; 
'~J 

" "s~cond" the 
' 'c" B , ,'" G ' . \\ , '. , 

"~har"ac"te:dst~es 90fth~ ';J,offence :snd,. ,thei,r influ~nce on sentence;, third, . ~ . . a ' ~ _ 

i, thew~iall"j'the .1ndi'v!dual effective elements"of a case contribute to the" -, ~1'·. _.(1 

,0 

o 

() o 

,fJ 

,0 

,0 I}. " ,:. 

t\ . 

:6 ' 

, , 

o 
o ' 

~, 

9 
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Chapter IV '"~; 

• " SENTENCE AND omll1l~ CH.UACTERISTICS ,,-' ~ 

") 

,', !:~ 

By taking 09r sa;le. ,0 .. £.253 . ~rug offe~,ders, and s,dding to' it the c ~J 
, ~d" 

'I':~! 
data obtained from the P,rofile ofFederal<~riso~ers stuclY w~ were able, ,to 

analyse length of sentedces imposed by such characterIstics of the offe:~der 
'" 

as sex, age, nationality "occupatio,nal status ,education~l,:~~tainment, 

marital status and "crimiilal-:record. Uncioubt~c:l1y, these bas1c.soCtol:ggical 

variabl~s are impo:rtant in describing 'the drug offender per se, "but it does 
, 

not necessar~ly follow that t~ey have .any beariIl~on-' ,senterice - "either 

directly, by the judg,!! taking these factors into acc,?unt, or'indirectly, 

through" theiririfluertce on') the" ~ircumstances of t:he ca8~. These variables. 0 

o . 

are' considered below •.. '. To avoid amisunder~tanding", of sb~e of . the tables, 
, ",";" 

(( 

it shQuld be noted that sample sizes vary in, accordance with the b 

" i 
availability of data relating to the particular .. item under' comi'ideration. 
" 

y,,c \.) .. 

t.~ 

Sentence b,X sex of offender; 
.S R Q,~l 

Our f1nd,~ngs in rE!'sp~ctof s~,nteIlCeS imposed 
.[; o _, 

o uPPll;, ~r,:!g ""offenders Lby Sex are ppresen~ed in Table ?a~dFigllre 3 •. These 
v ~ • _~. iJ '" . c = '" 

D q .. "",(. _. _, , (/_ 0 ", • 

show that the modal group f~J' males was in the' 5 to Ip years'impriSotUl),ent 
o 0 ., 

category, whereas Jor. female!J the la-rge$tgroup laY°:J:nt~e l 1/i. to 3 years' 

imprisonment range. It maybe ob'se-rvedthat ~no females tnour sample of 
D 

~ prisonersweres~rvlng '8 .termof impr1sQ~nt of less than 1" 1/2, y~ars, 
;i:; \" .<"~' "',, "'" ?-" " . n 

whereas 7 .8% of the maies'we~~;found in, .that c8:~egory.. F~istim,p!eSSions 
'" 

coulde ea'sily lead to the inference th~t, apartfroJll.senteaces in 'elCceEJs of 
,,' . ',.' ,,): - -. 11 >::, '-':; " '"i ~' 

" 'D_' 
10 years, coqrts diseriminateinfavoU~oof wQJIlen.Tliu.~ on average, men 

: il q 

b 

tece.1ved comparatively 10llgersent,etlc~~' of{{impr!sonDJentthanthe .females. 
Q .. 

This pattern' is.clearlYl'evesledinl?ig\J,re"3,. Wh.~.r~Jhe~e.".centa e.by 

s.entence of:maies to females isslJown~o ·~.·itlver~'elyaRroport1orial to t.he. 
; . . _. , .'. 

.~ , 

,.oi1 t) d', 

. II 

11 

, a 

.~ .. 

;';:,' 
t-: 

IF . 
~~i 
f;' r t 
r f11 

~1 t'i 

~l 
~ 
~I .. · 
[ 

r: ,; 

"{J 

0" .Q 
,) 

,II 
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~. 

. i 
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(; " 

,] 

found in the" over 10:rears'. ~mprisonment range. On closer analysis of the 
.,. 

data however, other inb~rpretations tend to ~egate the hy,pothesis~f 

discrimination on the .basis of sex'. For exampl~, a review Of. factors 
(~: 

, I 

rcHatiJig" to the offence. sJ'iow thatring~leaders of organised large-scale 

offences 'tended to. be male. ~'?On the othe,r ?,hand f~males were often found to 
;3 

c· have acted as c0'triers and almost invariably ~ere Urst pffeaders.'" If, they 

d,:d, have crim1.~alrecords", their crimes tended to be of a less serious kind 
o . 

when compared with their male c?un~,erp'arts. Tqe imposition' ~flonger 
~O q 

sentences for males can therefore be explained wi thout having to accu'se the 
I) n .;.. ". 

o 

judic~ary "of ~lE!c;hauvinism or of some othet: <'form of sexual discrimination. 

,c 

) TABLE 7;' SENTENCE ay SEX OF OFFENDER 

Sentence .Females" 
TOTAL 

% No. % o \1 " '. 

To 18 months, 

18'inths-3 yrs 
o 

3:-5 yrs 

Q '" 

5:"10 yrs 

,.Over' 10 yts 

TOTAL 

% . 

\'\ ,'. 

.) .. :.-" 

"p 

il~' 0, ' 

t") 

14 

44 

.4.8 
Q ~. 

62 

179 

81~'4: 

14.6 

34~6 

100.0 . 

. ,. 

" 

0.0 " 14 
f) .. 

59 
~'\) 15 36.6 

61 

10 24.4 72 

14" 

CI 

41 'lOO .• O· 0 220 

18~6 . 100.0 

~~-.----------------

, ~ 

.,,(\0" 

" 

·0 

.0 . 

,c 

., 
'.~ 
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Figure 3 PERCENTAGE DISTRIBUT~ON OF SENTENCE BY.,-,;SEX OF OFFENDER 
1·- fJ 

MALES 

yrs, yrs yrs 

.t. 

U) 

~ 
...:I 
~ It. 

~ 
~ 

~ 
~ H. 
E-! 

~ o 
~ 
,5;ij It. 

E-! 
Z 
~" 
~ 
~ 

'FEMALES 
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Under 1~<'3 
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Over 
yrs 

SENTENCE SENTENCE 

Sentence by age Qf off~nder: An analysis of the sen,tences imposed, on 253 

drug offenders showed that nearly half (46.2%) were 25 to 34 ye~rs of ~ge~· 

at the time they were receive nto pr son. .. d i i Only' a small ,pr,o,p',or,tion (,4%) 

c' lId 21 years of age, and this could s1,igge~,t'a of our tot a salIip e, wer~ un er 0.' 

tendency, 'iI). >'the 'courts. to irnpo~~ bonds or fines on young offenders": 

Table 8 shows the breakdown of the relevant data with reg~'rd to~' age" and 

~ ~ 
sentence. 'The high percentage ~nthe45 years and over group serves to 

emphasise th:' factth~tdru.g offen~ers a;e otte~quitec,'different, from" !::~ 
" /) '.. 1 I f tl stereotype "young hippie-addict • ,In~eed the genera', slape 0 leage 

\\ 

distribution is more akin t:ot~at of Jhe white, coll'ar offence of fraud ~ 

than that of any other type of offence. 

, • .::.r 

" " 

,0 

(\ 

\)' \, 

(1 

Sentence 

To 18 months 

18.,mths-3 yrs 

3-5 yrs 

5-10 yrs 

Over 10 yrs 

45. 

TABLE 8: SENTENCE BY AGE OF OFFENDER AT RECEIVAL 

Under 
17 

- \' 

1 

.' 17-20 

3 

5 

1 

21-24 

17 

16 

,IS 

25-34 35-44 

9 1 

36 1 

31 1 

37 10 

4 4 

4,5+ TOTAL 

,2 15 

5 62 

21 75 

22 85 

8 16 

---'-------
'l:PTAL' 51 117 17 58 253 

% 0.4 3.6 20.2 46.2 6.7 22~9 100.0 

" _ ..... _-+---
.;:) 

Sentence by nationality of offender: A study was also made of the 

nationality of a sample of 201 offenders Who were serving ter~s of 

,imprisonment for federiil drug of,fences. Our findings are given in Table 

9 • ,This ta~le shows that approximately tWo-thirds of the sample were p 0 

Australia,nsand the balance were overseas born. Table 9 also reveals that 

a'sig,ni£,iqant"ly large proportion of sentenced drug offenders emanated from 

New Zealarid and the \Jntted Kingdom. Indeed when tllese two'grOups are added 

one'~ they represent 87.8% of the total sample. n ,~ 

"<.' " c::;:;, • "', 
is no indication that foreign nationals are tre~ted any 

Furthermore there 

differently froDi' Australian nationals for the sent'l~nC'es seem to be fairly , (\ 

eVenly dls,tributed~ Of course the data 1n reSpect of some categories 9 f 
-, 

nationals are too few to make any meaningful. compari'sons as to, the possible 
() 

o c 

influences of nationality upon ·sentence. 

/1 



() 

Aust- "New 
Sentence 0' 'raU:a Zealand 

9 .... 

18 ,,nths-3 yrs 
", 

',J 3-:-5yrs 39 4 /., 

5:-10 yrs 45 11 

Over 10 yr!3 9 
'.0, 

'FOTAL 137 20 
.7'; 

% 68,.2~. l().O 

", 

o 

-o'.'\. 

'0' 

" 

'" c 

\1 

o 

a 

TABLE',,9: SENTENC.E'l\Y NATIONALITY OF,OFFENDER 

United 
Kfngdom 
/Eire 

3 

7 

;'6 

2 

1 

19 

9.5 

0,. 

Nether­
Italy , lands 

1 

2 1 

1 o 

4 1 

2.0 

\\ 

D 

G 

Leba-Other 
EurOPe Asia non Africa 

if 

1 

3 1 2 1 e, 

04 2 

8 3 2 

i4.0 1.5 '1.0 0.5 

\'. 

,,"-. 

" 

~\ 

Canada 

1 

1 

2. 

1.0 

United 
S.tates 

2 

2 

1.0 

- '~ 

,Papua 
New 
Guip.ea' 

1 

0.5 

,(1 

Other 

r 

TOTAL 

13 

50 

56 

68 

14 

100.'0 

() 

1.11 
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Sentence by .occupation~,r stat~s Q~t. recei,Ysl: q,ffe~det:s'involved in drug 
0'~ 

,0 '~" "-;:. 

" u ..:;,' D 

c Ta.ble 10; anaJy~es trafficking clin come fro~arW;stratu~ of·society. 
!;J ~ 

status at 't~e,.ifm~ thatof~~~e~swe.I'e 
':-. :, '--

",-:,::: 

'0 ' 

sentencea impo~ed by occ.upstiorial 

taken into custody. 
,,', 

,;tn tq~s ",regard ~t~ere' was sufficient .. i';form;ti'dil 
\J 

o 
D., 

O,Ur ",analysis .. sugges~S tHlii: 
_ ,_1 C\ 0 . ( ()~) 

relati~g to occupa'tional stat!18 in 152 cl,'lses. 

c the,t,:'e ~y beda 'slight:, j:~ndenc:io f'~r unskilled and sem~-s~illed :i>ersons to 
t.0 ." ,-) C'.:, 

o 

receive ma,rgir.alt;,t, shq,1tie';.!3entences" but." this~ iil;ybe '~, functi~nof. offence 
'';{:'' 

.' ~~) ;:) 0-

seriousness.( ': Such p.,~rsorts may, for example ,pe recruited as cOoilriers ",~r 
f,') 

~re patd·'~gents:. Thos~ with me?ns, ~uch as exec1!.ti'ves or ~::I;ghly'~paid 
{) '" ~' 

professionals are more li,.kelY to b~ involved as puincipals,' and :a180 ~ in 
" " . 

'a pos~tion toU purchase la~ger'quantities"of.· illicit drugs. 
:> -:: 

The wealthy 
" () ,'-. 

(') 

of course, wouldllemoFe' likely to "travel and th~refote be exposed to' the 
(> 

greater opportunity '~r temptlitionf'or ~:nugg~ing drugs illt.O the country. 
, I;) I.) ~,. "(" 0 

< :-J 

.' -, 

Sentence byeducatlonal attainme~t: :' 
i, ,~ 

Sentenc~ by' (-e~ucatf6nal attainment. "of 

offe~des was examined in 140 c~ses. 9ur analY~is:,'1s,proesented (\in~,able 11. 
'0 1 V '- • ,? .-;) (') 0 Q 

co Al,:'iI!-ost 15~ bf ~ffenders had received at i~astsqmeOte~ti~ry, education, 

" . 

c ~ .' -;2\:.0. 

wbi~b o.is
o 
sign~f.icantly higher than the percenta~es o~ecorded for, tlle (j prison C 

popul<:ltiQn overall" a;td for Federal prisoners a,s a ,gr9u~.' Ho~ever, no 
. .:: ~'~<e. _ (1 0" I, . II 

obvious ,!lnks be'tweep. l.ength of sentence and educationak a;ttainment were (, 
,(' 

,.(). 

foun9- within Oilr sample"", 
"9 "" 

Table 12 gives" th~" brea,kd'owri by marital status ~ " 
cr '0 '"\ r>. (f 

andosen,t~t\c~, 'of· eOl drug offenders at the pate (if 'their ~eceival into'~ 
o 

prison: If tIlarital, status has any beari,ng 'On ~entence it.1sTlotoin (the 
o. ," 0 ~ (,( 

directifin one wouJd expect., It would appear that a higher pet:~eqt3ge of 

married :persons~ received, sentences iQ the ov~r 3~ 5 Qr 10""years' 
," • '~' <.:: t,. 

o ~ 

imprisonmentcat~gories than (or t~ose found in the "never marr:hed" 
I'." o 

categorr~s~' ~Those" wlf~ . wer€ separated~ widowed' or divorced w~r~ only" 
:-. _ 0 

• G, . . 
Sllghtl~ 1Q0re harshly dealt 'With tnane those ,who never married. 
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Sentence 

To 18 months 

\) 18 mths-.3 yrs 

3-5 yrs 

'5-10 1I yrs 

Over' 10 yrs 

TOTAL' 

% 

o 

o 

','" 

" 

o 

D 

TABLE 10; 
SENTENCE BY OCCUPATI,ONAL STATUS OF "OFFENDER ATP.ECEIVAL 

Tradi tional ," Senior 
"professions" ,," executives 

1 

1 

o 

() 

'\2 1 

1.3 0.,7 

6, 

, . 
,p 

<, , 

Executives, 
Consultants" 
etc.", . highly 
p~id profes-
,i;lionals " 

1 

1 

3 

3 

11 

" 0, It v'" 

~ ~ ... 0~ 

Tradesmen, 
tertiary-" 
educated 
employees', 
e.tc. ;, 

o 

7 

7 

.14 

,',p, 

II Q 

-t'-, 

",,\ 

o 

" 

Other 
skll1e~ 
workers 

4 

13 

17 

1 
" 

38 

25~O 

Semi.­
skilled 
workers 

2 

14 

14 

14 

44 

28.9 

b' 

Unskilled 
.workers' 

2 

" 9 

11 

2'6 

17.1 

,TOTAL 

9 

36 

48 

7 

152 

1.00.0 , 0 

"0.- .. , 

'0 

,I: ' 
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','l;o18 month 

18 tnths-3 yrs 

"31~\5 " " yr~,,, , 

5"':'10 yrs 

TOTAL 

% 

, 
,,0 

o 

Compl~te 
prim.ary 

3 

·,2.1 

D, 

TABLEll'= SENTENCE BY" EDUCATIONAL ATTAINMENT OF'~ OFFENDER 

Some 
,~e$op.~arY 

2, 

21 

59 

42.1 

,.Il 

(\ 

\>, 

Q 

School 
'C::ertific.i:te" 

r' 
\) 

12 

29, 

20.7 

" ' ',: 

'Hi<ghe,~ 
schoQl 
cert1ificate, 

"1 

10 

1 

28 

iO.O 
0, 

, ,~" 

"Ii 
,~, . 

G' 

Some 
:tert:J.ary' 

6 

'b 3 

1 

IS 

, ", 

"1) 

Techniccr.l 
,~ . 

II 

2 

1~4 

. v, 
i) .' 

I; 

o 

,~', . "! 

Professional Degree TOTAL 

,(\ 

1 34 

1 42 

52 

4 c 

1 3 140 

0.7 2.1 
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·TABLE 12:. SENTENCE BY 'MARITAL STATUS OF OF,FENI>ER:AT RECEIVAL. 

Sentence 
Never 
naarr,ied 

",Now 
·marri.ed 

Se'paratedl , 
widowf!d/ 
di vorced,,' a 

-----,------~----~--~--~~~------~~~----~ 

To t8 months. 11 
.\) 

1.8 mths-3 yrs 
{) () 

4. 39 . ,,9 ~ ,) 

3-5 yrs 
(f 

11 

5-1.0 yrs 12 

.over 1.0 yrs, 4 5 .2 

, 
TOTAL n.o 

i} , 
48 23 

64 .• 7 , "' 23.9 H •. 4 

.. -------------t-------"-', ',c,:;-

", o 

Of ~he many variables "fhat relate to 
Q - - .'; ".; . 

Sentence by prior cr:im1nalrecord: 

offender charact-~ri'stics, perhaps none is s() slg~ificant,wltert iJ comes to 

determining sentence, .than that:1l (lfthe (lfff!nder's'priorrecord'of 

conv'ic,~i(lns • Although the general rule is ,{,that Q a sentence ~iDaynot !>e 
b ,ti Q '0 

TOTAL 

13 

'52 (,' 

59 

66 

201 

1.0.0 • .0 

n .., \.~ ,~ 

increased beyond a,leve1' conSidered, ,.to be cpJn!1lensurate 'wit~ th~ g,:avltY(lf " {, 
. . 

. C1' • (I 

the offence,35 'a crimitlalrecordgenera~!ly .operatesso"'as t9 negate Qr.'" 

diurl.nisb~he ',aff,ct of 1Ilitigatingfactors.. . We tqay hyp'othesisetha~ all~ 
.0 ()' . 

other tbtngs being equal; Ii pet's(lnwhQ,has a cr1m:i.nal"l'~~ord'(an 
. 0 

~, " 

. , 

aggravating factor)wllibe d~all:: w~t~}llore ~everelytlJan apea::son wh(l.h~s 

rto reco:rd of ~~~vi'ction~. HQW.versuchaeolllparison, ~Y not.be (t,\l." 

• l" • - ~ '1.1 " 

,\'Su,Fficiently'fine, tuned ,. for~ti8" knoWn .tb~tcrilllblal'rec(lrd8. like 

One might ' ," 

" I) 

~' 0 

\lO I 

': 11 

1) 

. 0 

, , .. ~ 
o 

d 
. v' 
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" vther~f,!)'ce expect that ~he nature (type ofpffences) and eJ!:tent (frequency 

'J n '\I 

. v , 
and I or gravi ty) of entrieQ contained in" the criminal recprd would. also be 

, :~ , 

relevant to thet'ask of determining the appropriate sentenc:e •. 

Forthepurpos,es of out:, analysis, we decided that it would be t(lO 

cu.mbersome to analyse criminal records in any great detail. Instead we 
o 

d~cided to quantify the extent of the offender", s criminal record in 
FI:' 

o 

accordance with ,the following 'scale: 

Where 'offenders had no previou;s, convictions or where it was "not 

known whether they had prev~.ous ~onvictions,' they were given a zero score~' 

If they bad only .convictions of a minor nature. (~.g: they had been} 
() 

dealt with by fine or bond) they would score one point. 

If they had priorconvictio~~ of a more sedous kind, but had not 
" t: 0 " 

served',a" term or terms ,of imprisonment aggregating ,t'O ~pre than six months, 

" theY would score tW(l points. 

If previously they had been" sentenced to ;more than six months bq~ 

\' () 

less than three ye"ar.s of imprisdnment, theywou.ld score three points • 

. ,) • {J' 
(I 

");l _., l\ 00 .) o!..~ Y. 

If previously they ha~ be~n sentenced"n to ·~tween three an~ ten yearf; 
{i q Q 

. ~of impris!;mmellt tbey would score. four Doints.' o 
~ . ,) 

~,' . " 
1; ') lc ~ 

A~d finally if persQns )la~bEi,en sente~ceq 
(1. '.-1:-. ,(\' , ',> <;) 

m(lt~ the~w(l~l4, rece!""ea score of . f'he points. 
,~ Q" 

u ii;lst.ances 'Qf00ff~nders t}ualtfyJ.ng;for a score of 5 points wereoencountered., 

(, " . <::J 

to terms 'of ten yea~s o,r 
"!.'l 

llowevel' .in, our sample," no 
a' • . 

" 

I. 
\,,1 

.• i0, 

\, 

~) 
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We ("also decided to analyse "criminal records by reference to drug 
Il <l 

'" offences only. In addition we sought to examine the circumstance where 

offenders were described ~s drug addicts. 

• D 

Table 13 shows the' result.s of the prior criminal r~cordanalysis. 
Q 

From this Table one fnight reasonably conclude that contr,ary, tp expectations 

there wa~, ~ immediately identifiable 'relationship J>etween prior criminal 

,.record and length of serltence •. As mentioned before, even seriou~ insta~ces' 

ot drug: offences ate often committed by" persons wi'thout criminal te~ords. 

The implication is therefoJ;:e quit,e strong that the circumstances of the 

of'fences themselves are more important determinants of sentence than the 
,:t' 

{~ " 

prior' criminal record of offenders - a finding confirmed in" lat.er sect~ons. 

,Here we merely conclude that althougll .the prior criminal record has, an 
\\ 

, ~ 

important part to play in sentencing drug offenders j.ts "influence is Often 
o 

overbo.rne by the sheer weight given to the offence itself. 

TULE 13: SENTENCE BY' PRIOR CRIMINAL RECORD' OF OFFENDER 

,C'} d' Index of ptlor criminal recor 

S~ntence 

(None/not known) .,..--~--:"'-----",,------"'-{Ptior> '3 yrs) 
o ! " 1 2 G ' :j () 4 TOTAL 

To 18 months 8 2 

18 mth!'3"';3yrl:! 29 ,\. 
o 

J-5 y1,"s 28 12 
(, 

5-10 yrs 74 23 
'.I " ~. 

Over 10 yrs .. 
Q 

21 , 03 

TOTAL. 1.60 49 

% I] 
;l •• [i . fo3 .. 2 

----'---~-,,---.-.~-'-:-:,-

4 

.4 

5 
". I) 

22., 

8.7 

4 

4 

7'" 

1 

1 15 

1 47 
\1 

,,2 52 

2 111 

28 

6 .253 

2.4 100.0 

r 
\ , 

o t 

" 

" 

Chape'er V 

". 
c SENTENCE AND OFFENCE CHARACTERISTICS 

, " 

. Whereas~he previous chapter discussed the c.relationsh'tps between the 
o .. 

cha'racteristic~ of offenders and the length of sentences handed down, this 
'< ~\ \7 '. "-'" 

chaptef sets, out to exa,fIline the relationships between the characteristi~s " 

of the offences and length of sentences imposed. 

~ L c 

Some of the more important or basic con'i;idera'tions relating to the 

Offence' that are cap~bleof affecting the sentence are the char'ges 

h'o 1 ( ~ ___ ~ 
t emse ves in our case the relevant sub-paragraphs of sub-sectJon 2,jjB) , 

cr . ' .-, 

the, numbe'r of offenceS, the drug-types' and the quantity of drug or drugs 
G 

involved in the offence. Of" s'ignificance aiso is the jurisdiction in which 

the offence (and hence the, trial) took place, for, as ,we have noted it is 
" , 

reaso~abte for those jurisdictioils which experience serious arid freCi,u~nt 

V~olatio~of a law to impose harsher "penalties upon offenders than those 

jurisdj.ctio~s which have manifestly fewer violations ofothe same law. 

l"inally, the detailed circumstances of each offence must be taken into 

account. For eiample,whether"the drugs~ere imported f~r profit or for 
),J. (J lJ. 

personal use or whether there was ," high tegreJ of forethoug1)t and "' 

decepti,on involved. in the Commission=Q~he offence are matters that are 

normally taken int9 account by th~ decision-maker for the purpose of 

,decidi,ng. upon the'· appropriate sentence.,) 

Sentence by seC'tion of the Act Although the prescribed penalties for 
i) 

ljreache~ of the va'l:'io~,; forms cof prohibited beha\l'tour described 1,n" the 

"various paragraph,; of s~b-sect1.Qn 233B(1) of the Customs Act are the 

same,3P i~"is worth ~9~siderlngthe ',POS;;;bility that jUdge~' t~~at' "the 

• 36 •. ' See chapter II, at pp19-21 
~ . Ii 

o 
\1.') 

n ~ II 

11. 
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various possession and importation chargelJ diffetr.entiy. Table 14 shows 
. . u , , 

that for our sample there was little apparentsyste1ila~i.c differentiation 

amongst penaJ.ties imposed under the various categories. This finding is 

not surprising, for careful reading of section 23:JB(1) suggests that the 

various prohibitions contained in the "string of paragraphs that fall 
, G 

" .' thereunder, merely "serve to specify in detail the different actiop.s which 

are considered to constitute a common mi.schief ... that of possession 

TABLE 14: SENTENCE BY TYP~ OF CHA.R:GE UNDER CUSTOMS ACT 1900 

Import/Export "Possession 
,! ' 

Section 233B(I) * (a)* (c) (ca) 

----~--~---------~~r_-----~-------
_·· ___ n _.2. ___ ' _'_ 

" SENTENCE 
(rounded to nearest year) 

" 

o 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
l2 
14 
15 
18 
20 
23 

, TOTAL 

1 
4 

\) 8 
4 

, " 12 
12 
3 

11 
7 
3 
4 
3 
3 

1 

76 
Average Sentence il 

(~ears) 5.97 

7 
12 

6 
7 

15 
7 
5 
3 
1 
1 
1 

1 

i.r- , 

66 

4.53 

" .... 

-\) 

1 
5 
5 
4 
6, 
4, ' 
4 
1 ' 
1 

I' 1 ~ 

1. 
1 

" 

2 
1 
5 
7 

11· 
6 

11 
,6 

,~ 
1 
1 

... ' 3 
5 
4 
4 

1,1 , 
4 ~, 
3 
2 

.. ; ,". 1 
:""'~,,4 " 

2 

___ "'::..$i..--,--,.. ___ , __________ -,--. 

1 34 

7.00 4.15 

55 

9,.22. 

4:f " ' 

7 
8 
4 
3 
'7 
4 
2 

"2 
2 
1 
1 

1 

43 

---------.-,,:.:-----. -"<' ,~--~-

* 
p . . 

Includes charges in which the tel evant sub-I>ilragraph could ~ot b.e 
identified il\ the data supplied. See aiso Table 5 ca:bove. " "0 

I~ , 

" ' 

Q 

o 

t 

" 
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importation or exportation of a proscribed drug. Later analyses confirmed 

that with the possi1)le exception ()£ section 233B(1)(d) offences, which 

revealed reilltively lower penalties than for other categories, no " 
" / 

significant differences in sentences were detected by reference to the 
.\1. , 

particular charges under s233B(1). This wa~ so even after other factors 
,) 

"were taken into accoun.t. For this reason therefore the 'type of charge' 

variable w~s eventually dropped from the study. 
g 

Sentence by number of ofJences: '.' It would be reasonable to expect that 
(~ ,; 

jJ \1 0 

longer sen~ences would result from a case~':involving multiple charges 

compared with those for cases involving only one offence, however this is 

not the "case. The reason ,appea.rs to be that, although the prinCipal charge 

may involve, either' the opiates or the cannabis family of drugs, almost 
,', \1 

invariably, if other charges ,~re brought, they involve drugs of the 

can~abistype,alld unless thequilntities are large these offences appear 

to "be treated with comparative lenience.. Ina fact it appears likely from 

t'he distribution of. liiti:lt.!ple off~ncesby drug-type (see below), that pri,§on 

te:ms for, cannabts-onl~ offenders· are 'coJllparatively rare' when ~easuied 

against· the numbers of othel: single-drug offenders sent to pr;lson. 

Sentence by dru,g type and jurisdiction: Since. some c~>nsiderable variation 
J 

'f' 
I' 

exi~ts between the frequencies of certain drug-types across jurisdictions 

we present .. thesetwo yariables togeth~r in th~ following paJ,Cagraphs. An 
(j ~ ~ 

examination of T~ble$15-19showsthat>in most jurisdictio~lso the type of 

drug most C01DlllonIYOc~U~ring in our sample of analysed s~~~tenc~ng judgments 

was in the. c~t;egory "heroin;~ opiul1l ()r'mo!phine".' In fact ~ost c~ses in 
c, , <, 

this 'category invol..yed heroin alone, but, 'tatherthan eliminate the small 
:::l . 1 

number of cases invol ",ing opiulIl arid) m9~phine ~ these so,,;:,called 'hard drug~,' 

" . , 

, I 
, 1 
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-, 

" .' 

,! 

() 

, were classi,fied along with herc;'in.For convenience these ihree"drug types 
~ 

will simply be classified and rEfferred to as 'heroin' cases. 

°l! 

It was found that heroin was involved in over 45 per cent· of our 

sample of cases in New South Wales, 77 "per cent of the cases in Victoria, 

46 per cent of the cases in Queensland, 57 per cent of the~cases in Western 

Australia and 64 per cen,t of the cases in the Northern Territory. 

= 

Except for New South Wales, the next most prevalent drug found in OUr, 

sample was cannabis resin. Cannabis resin wa,s involved in over 14 per cent 

TABLE f5 SENTENCE' BY JURISDICTION 1976-1981 
" OPImt/HEROIN/MORPHINE 

, c 

NOTE: Cases irivolving this drug and one or more other are indicated 
by a + "sign. They are included in the r9w and column totals, 

Jurisdiction: 

SE!;ntence: 
c(rounded to nearest 

whole year) 

1 
2 
3 

1\ 4 
5 
6 
7 
8 
9'", 

10 
11 .... 15 ' 
16-20 
O~e~' 20 

N.,s.tol. 

3 " 
11 

5 
6 

12+ 
7 
'4 
6 
1 

,3 
,2 
'2 

'" +,;t-

t:' " 

, 65 

{J 

VlC. QLD. 

3 2 
3+ 1 
3 1 
3 
4 2 

'5 
2 
i 
1 

'1 1 
1 

11 

,~\-
..,. 

j, 

28 7 

,"(j 

W,.A. 

1 
6 
1" 
3, 
6 
4 
3 
1 

2 
3, 

N.T~ 

2 
"2 

1 
2 
1 

1 

9 

TOTAL 

o 

9 
22 
'10 
14 
27 
16 
10 
to 
3 
7 

o~7 
1'/ 2 

2 

139 

o 

\\ 

I " 

" , 
. " ~, 

\Y"n 
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TABLE 16:" SENTENCE BY,JURISDICTION 1976-1~81 
CANNABIS RESIN/HASHISH 

NOTE: Cases involving' this drug and one or more other are indicated 
by a + sign. They are included in the r'ow and col~mn totals 

,~~,--------------------.--~--------~--------------~--------~ 
Jurisdiction: 

Sentence: 
(rounded to nearest 

whole year) 

1 
2 
3 
4 
5 

" 6 
7 
8 
9 

10 
11-15 
16-20 

I,. 

n 

o 

N.S.W. ': VIC. 

1 
4+ 
2 
3++ 
+ 
1+ 
3+ 

3 
3 

\

' ++. 

"";8 " 

"'? 0 

u 

1+ 

2+ 
,,' "'l_ 

5 

,-

1 

5 

W.A. 

1 

1 
,4' 
2 
3 

11 

N.T." 

1 
1 

2 

TOTAL 

4 
6 
5 

13 
5 
5 
4 
1 
:I. 

3 
3 
2 

51 

TABLE 17: SENTENCE BY JURISDJCTION - 1976';'1981 
I) ", " BUDDHA, STICKS 

co 

NOTE:, Cases involving .. this drug and one or mOre other are llndicated 
by a + ~ign. They are inclUded in thero~ ~nd column totals 

, ' , N 
JUriSdiCtiOn(' 

Senten~e: \ I, 
" (rounded to n'eares t 

wh61eyeat) , 

1 
,2 

3 
4' 
5 
6 
7 
8 
9 

10 

N.S.W. 

2 
7 
5 
4 

+++ 
5+ 
4 
1 
1 
3 

o 

~IC. QLD. 

1 

+ 

o , 

W.A. 

1 

3 
1 

-

N.T'. " 

i 

'fOTAL 

2 
9 
5 
8. 

,5 
7 
5 
I", 
1 
3 

------~-~-------'-...;.~-" ~"--'--,,--

2 1 6 1 46 

-1 
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TABLE 18: SENTENCE BY .JURISDICTION - 1976..,.1981" 
LIQUID HASHISH/HASHISH oIL . 

NOTE: Cases involving !=his drug and one or more other "are indicated 
by a· +.sign..Tney are included in the row' and column:' totals 

Jurisdiction: N.S.W. VIC •. QLD. W.A. N.T. TOTAL 

Sentence: 
(rounded to nearest 
whole year) 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11.,.,15 

TABLE 19': 

2 
_J) 

1+ 

2+,· 
+ 

4 

12 o 

'1 

-., 

1 1 o 

SENTENCE BY JURISDICTION - 1976-1981 
CANNABIS PLANTS AND SEEDS 

1 
1 
2 

3 
1 

4 

14 

TE Cases involving this drug and one or more other are indicated 
NO :. by "a + sign. They are ,. inciudeCi in ~he .row and column totals 

Jurisdictiori: - \~ 

Sentence: 
(rounded to nearest 
whole year) 

1 
2 
3 

'4 
" 5 

6 
7 

,,8 . 
9 

" .N. S • W • 0 VIC • 'OLD,," 

D 
1+ 

1 

1 
1 

o o 

~~ 

1 

1 

- " 

1 

TOT~L 

1 

3 
L 
1 

1, 
1 

I 

II 
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of o,ur samplecof cases'in New South Wales, eight percent of the cases in 

o Victoria, 26 per cent of the cases in Queensland, 21 per cent ~.of the cases 

in Western Australia and 14 per cent of our cases in the Northern 

Territory. 

Alter cannabis resin t~enext most, prey-alent drtig .,in our sample was 
~ ~ 

buddha stickso. n 

llowever, in New South Wales, buddha sticks were" .,involved in,. 
""on 0" 

more cases 'than cannabis resin and in fact constituted in" excess of. 23 per 

cent' of our t,ota1 sample of cas~s for that'· jurisdiction. Liquidli'ashish 
() . ~ 

also constituted a significa~t proportion' (six per cent)" of cases in ~e~ 

", South Wal,es. Only 8 tases i~ our sample involved cannabis plants. 

Altogether twelve cases involved more than ode d~ug. The, lack of 

''I any clear directi,on in the tables suggested ,to us that the range of 

seJltences imposed in respect of offences involving particular drugs can 

only' begin to be meaningfully evaluated if some notion of the. quanti.ty of 

drug is al~o taken into account. However before turning to consider the' 

resqlts of our~xamination of the relati.onshipsbetween'sente~ce length and 
'" ~ 

type and quant,tty .of·· drug something needs to be said about ·'the non-parole 
• .'\ • ,f.) , • 

per~oa, and Its;i!l:ationshtp I~~, the sentence impo~ed by the court. 
(t 

Sentence and non';"parole period 
'~ • .l J ~, 

. The noo ... parole pkfiod is" the minimum 0 , 

Q . 

"perj,o,d that prisoners must serve~n consequeric~ ?f their' having been. 

'~entertce~ to a" ~'erm oi imprisonmell~. 31 In innst, but not: 'a.l1~ases, nori-
.. 0 d 

paroJ..e pe1!',;l.ods care . specified and the majority of offender~9 are relE!,,"sed 
r1 

berore tneexpiratia.1l, of theirsent¢nces. The"non-part1Ua period niay be 
.' . - "-) 

,. 
.... cotit'r~f3te~~~th" the ~entencec(often r;,eferredto as~th~, "head--sentence"). 

~:i 

----------~.~.~ .. --~,'~ .. ~--~~~--~----~~----
(, 
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c 

The latter, subject to the remission rules, sets the upper limit or maximum 

permissible duration of a prison sentence. In most jurisdictions .the date 
\\ 

specified by the co~rt as the non-parole period is in fact the earliest 

, V . I' 0 
date upon which the prisoner may be considered eligible "for release from 

prison.
38 

However in V~ctoria, remission rules apply to non-parole 

periods as well as to head-sentences, with the result that in that 

jurisdiction prisoners may be considered eligible fOF·release on parble 

, " 
well before the expiration of the date specified as the" nori-paroleperiod. 

\J '. 
This means that Victorian non~parole periods cannot ex facie be equated 

'~ith specified non-parole period in other jurisdictions. 

Acc,5;l:'dingly, in our analysis we decided to distinguish the Victorian 

cases in which non-parole period were spe~iJied, from the no~-parole period 

specffied ift other jurisdictJons. Our findings ar~ "presented in Figure 4 , c 

r, 

where it can be seen that non-parole periods identified with a 'V' 
',) (, 

(representing the" Victorian cases) were propor,tionately'longer than the 

non-parolp.;nerlod inotlier jurisdictions (identified by ag '0'). Once 

o 
remissions are taken into ,account the longer Victorian non-p~role periods 

would reduce to a point where they ,~oufd "no longer see.m to be out 'of 

I?,r9portioT;i with the general pattern for other jurisdictions. We concluded 

from this tliEtt, wfi'en considering head 'sentences, we could happily include 

V.ictorian cases without fear of Introducirigany systematic ,1Y.r8:i)resulting 

0, dI~ )from th~:~ ~€g»r differences. 
. t,., ,,) 

----0 __________ • ________________________________ ~----______ ~~~1_, ________ -

38. This needs q ual:l.f1cation, becauselq some jurisdictions special, 
() ,,'reinissions" enable the non-parole °periocl t.O be "reduced ,in certain 

circumstanc€s. Ii For example, in Western Australia, prisoners may (j 

earn np d)J 3 days per month off tQeir non-parole periods, bUt.t:hese 
discountsr9-:l notapg#oach :the propprtioli's of the Victorian 

"entitlemen~d/ of one-third of ·the term specified • 
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(i 

'Sentence,bY?Uantity of drug: The type of drug is one~imension of 

::. \~ 

offencese,riousne~s. Artother is quantity of drug the assumption being 

that: large quantities attract, heavierpenalti'es .::' Fig~re 5 shows 

graphically the sentenc~s imposed by quantity and type" of drug for our 

total sample of cases. Those cases invo'lving heroin, "morphine or 0P.ilJlll are 
'''; 

indicated on, the graph 'by an 'H'. Cases 'involving Canna,bis resin are 

'indicated by a 'C't cases involving Buddha sticks bya 'B.~, and cases 
o 

involvi"ng Liquid Hashish by art 'L'" 
~; 

Those cases invplving more than one 
" 

drug are indicated 'CB', 'HC', etc. Cleariy there is a substanti"al 

" difference in the sentences handed down for given quantities of drug. The" 

light~st sentences for large quanUties of drug were given whEi,p. Buddha 
'0 

sticks were involved. ,Cannabis resin attracted generally longer sentences 
¢ 

!l 0 

than similar quantiUes of Buddha sticks, and liquid hasl}ish (a more 

'!' 

concentr,ated form of cannabis) resuited in simi;I.ar sentences for rather 

r; " smaller" amounts. 
I I 

Heroin cases showed the longest sentences f?r a given 

quan~ity of drug, but also showed great ,variation - some cases,differing by 

D 
as much as fifteen years for a similar amount of drug. The order of 

• 0 
~ 1 

" " ''.) . , 

severity tor dealing,,"with',drug-types is very much in line ~ith the pdlicy 

o of increasing the penalties in accor6ance with the notion of 'comme,'rc:Lal , 

quantitj.es' as de,scribed in the Act. We therefore conclutJe that the 
,,'" 

<' 'i' G 

type/ qu~ntity combination of vart>~bl~s is very import,~nt in the 
>i 

determination of sentence, although clearly it i's not the only 

de,~erminant. o o 

D 
;-,\) 

Sentence by factors cited: In lQ,oking for ~the main dete,rmin'ants o~ 
i".l <! to 

sentence, we s!1ould be" fairly"conf;ident that those f~atures of the case 
'" , '" " ' 

actuaIly cited by the judge in" his' sentenc,.inr, gec,,sion'$hould~~!lk:, bigll'ly,. " 
a . r (j 

" ' 

o 

" Q 

" 

o u "0 

(' 
I 
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FIGURE 5: SENTE~CE LENGTH AND Ql!ANTITYOF DRUG B:YDRUG TYPE* 
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Table 20 lists 59 of the most frequently cited fa"ctors39 ana gives some 
" 

o V 
statistical information on the relatlonsl,lip bet~een each of i~hose factors ., 

" and the sentence length :l.n o,ur 253 ,cases., 'Comparing the ,avei:,agesentence 
o 

\\" ;, 

in 'cases where a particular factor ~as cited with the ayerage \sente,nce for 
~ ~ 

caSes where it was not' cited gives an indication of whether in\\generil 
(j \\ ' 

the 
,I 

The standard dev\t.ation 
C\ 

factor"was seen as aggravating or mitigating. 
\\ 

(S.D.) of the se~tence, along with theF-value, Signi"ficance' and: 
o 

Correlation are all statistical me~sures of the strength of a possible 
J.,\- :t I, ~, 

relationship between the factor and the sentence. t'bw valuesfor\;the S.D. 
o " '~ 

" and significance or high values for F and th~ cOl;]:elat;i.on (either \~ositive 
. il. 

'I 

or negative), suggest an important relationship. 
I' 

Considering ,all ~f these 
'I 

~ 0 ~\ 

" measures, the most interesting varia,bles tu+n out to be F2 (quantitir .of 

drug), F3 '(value of drug) ,F31 (premeditated/ planned) ,. F36 (large 

scale7maJ~ffence) '~nd F41 (prinCipal/inStig~tor~ ;hiCh all~ h~ve ~~)Sit'IVe 
~) ",). "'; 

.,correlattonaround 0;2 or greater. " This level of correlation does not " 
I 0 

suggest a very high degree of association between t~~ individual factors 
\~) 

and the sentence, but Statistically-speaking it'is • promisirtg s'l:art and we 
." c 

shall find that a fairly interes,~lng p:Lctur:,e em~rges ~en we put all pur 

variables together in our fina~ ~chapters." 

o 

--~--------.,...--, -;-. -, -,--,.,,--.,..---._----,------, -'-----,'"'----.--,-,~, 
" See appendix for a full list of ,the factors. 

times can also ~, identified ,from Table 6. 
39. Those cited 10 or more 
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Chapter VI 

'J" • . ) 

TOWARDS A SENTENCING FORUULA FOR,DRUG OFFENCE~ 

Finally, we turn to the complex question of how all these elements' 

may be combined to produce a rati~nal system of s~ntencing. We begin by 
I .~ 

posing the ques,tion as to whether it is legitimate to view a sentence of 

imprisonment as being' composed '()f a number of elements, each rel,ating to an 

identifiable an~. diStinct feature of the case. For example, could a ten-

year drug offence sentence be separated into components of, say, three 

,.years basicsertterice, plus two years because the drug was a particularly 
" 
dangerous type, plus, a further two years because the qua~tity was large, ,. 

plus eighteen months because the offence"was a highly organised crime, ••••• 

and so qn? Despite the fact that this is not 'how sentences are set in 

practice, it would appear logical that, for example, where two cases are 
(; 

identical in all respects but one, then any difference in the two sentences 
t;J ", 

should reasonably and fairly reflect th;it one £1.'rcumstance in which the 

. cases differ. It is merely an extension of this way of thinking, that, to 
f.. :;'\ 

i) be reasonable and fair all sentences should be able to be decomposed into 
r 

individual components, each relating ",to identifiable elements of the case. 

/] 

, For,tunately, computers and mathematics cafJ, prov:l,.de a rela~ively 

simple way ~of i'dentify'tng components of a senf;ence which are attributa"le 

to given cir'cumstances of a cas·e. Armed wi~,h a set of data such as we. have 

here p 'mul tip Ie regres sion ' pro'cedu res will" do exact 1y ., th;it • However care 
(1 ,I 0 ~: ,', 

~-., 

must be taken in the interpretation Qf 0 theseanalysessi-n!te the c()mputer is 

only equipped for drawing arithmetically-reasonable ,conclusions and cannot 
.~ -'",- ~ 

/) 

" 1", ~..> .,-, 

be taught to prefer theoretically-reasonable conclusions. 

0, 

In,per::,iorming anaJyses on multi-vadate data there arl:! a number of 

explor;a,tory techriiques whicb can·o be us,ed, which can help to sh~w how tp 
'~1 " t ~}-

'I, 

Q 

\ 
\ 

/J 

67. 

proceed in the later, analyses. It iii s qu te nstructive at this 'point to 

present the results of our first multiple regression run which prepared the 

way for our later analyses. 

An Initial RegresSion 
(j 

f.l 

Us'ing\ the full 253-case data set we obtained an initial form1.lla for 

calculating head sentences which took account of h 
t e year and jurisdiction 

of the trial, the "type(s) of drugs involved, the circum~tances of' the caSe 

and the criminal and drug re~ord '~f the offender. The results of this 
,', 

analysis are presented in Table 21 and are quite promising in that for the' 

most part the variables which one would expect to be influenti,al turn out 

to make quite significant contributions to sente,pce. 

The reader will however note a" number f " o apparently illogical; 

results in this table. The mo~t incongruous item is the reduction in. 

sentence for offenders with 'prior (non-drug) iiI 
c~ m na records. This result 

max. ~e explainable, as seen in Chapter IV".,by the fact that; offenders ,in 

j) the most serious cases are" f't' 'b i~'" / 
o en" ~especta ,le~sinessme~and first 

offenders, while convers~,ly those with opri~( criminal recot'ds are often " 
I 

iilvolved in the least serious .cases or PllLy' only a'" 1 
m~nor ro e attracting a 

relativel~ short sentence. Howe e~, even>if it
j
lsexPlainabie it hardly 

)

reflects a pr:nciPle upon which our sentE.~~ de, CiSi, ons Sh,,01.lld be based. 

The acceptance of such a principle wO'-'lld be,. counter-intuitive, being 
o 

j
ita~tamount "to h01d,ing th~~ offenders with prior :on-drug c,r~mi~a1 records 

."y' deserve shorter sentences than those without pri~r records. Furtherm~re, 

(/ c~ution ,Should" be exercised in interpreting the other items in this 

I) formula. For example"the facto that 2.20,years are added to sentences 

imposed in ~~w South Wales may not mean that courts 
o ~ , 

1/ 

o 

" 
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~ $ 

TABLE 21 - INITIAL FORMULA FOR SENTENCING FEDERAL DRUG OFFENDERS 

1~ Insert Basic sentenci of 1.92 years 

2. Calculate 0.17 for every year after 1976 that 
the trial took place 

3. Insert the figure that accords with the jurisdiction 
in which the trial took Blace: 
NSW 2.20 yrs NT 2.03 yrs WA 1.66 yrs 
VIC 1.54 yrs QLD 1.03 yrs 

Insert the 
included : 

following, figure if the 
cannabis resin/hashish 
opium,'heroin or orphine 
liquid hashish/hashish oil,) 

\\ . 
drugs involved' 

1.96 yrs 
1.68 yrs 
L59 yrs 

5. Calculate for every point on a 5 point scale 

the offender's drug. offence record and ~ltiply by 0.26 yrs 

t;;he offender's general crimi nal record and 
multi'{>ly by 0.19 yrs 

6. Insert 0.26 yrs if the offender is a drug addict 

7. If the follQwing factors are considered relevant to 
insert the corresponding figures: 

\j 
sentence 

value of _ drug 
principal/instigator 
courier 
high profit expectation 
"a. highly destructive drug 
premeditated/planned 

8. Now, ADD items 1 to 7 (sub-total) 

4.01 
2.29 
1.46 
1.44 
1.35 
0.84 

years 
years 
years 
years 
years 
years 

In~ert the following figure if the drugs in 01 ed 
included: 

o cannabis plants or seeds 
buddha sticks 

O~46 years 
0.36 years 

10. If the following factors are considered relevant to 
sentence insert the corresponding figure: 

time already spent in gaol 
type of drug 
prospectl:l of rehabil''itation 

ll. Now ADD items 9 and 10 (sub::-total) 
,if 

12. SUBTRACT'itern ll"from item 8 

v 
0.56 years 
1.53 years 
1.80 years 

= 

1.92 

'~-' -'-

-' ,. 

==========:::;;;== 
THE RESULT. (item 12) GIVES THE NOTIONAL SENTENCE 

" are necessarily more severe I:han :In .. other jur:lsdfction, but rather that 
I) 

~ases heard in New South Wales tend to be more serious than those heard 

elsewhere., .111 other S'lords, although th:ls formula. might ,accuratelY' reflect 

tlfe true situation with regar(jto statistica'i associations between 

() 

, 
I 

() 

69. 

sentences "and features ,of the cases, it cannot be used prescriptively to 

dete'rmine an appropriate sentence given the circumstances of a particular 

case. 

Among the most immediately identifiable problems reducing the 
, 

utility of this formula is that, as we have shown previously, the sentence 

and the quantity of drugs are quite significantly related - the greater the 
,. 

quantity' the larger the sentence, and the relationship differs from drug to 

drug. In this formulation, quantity is not mentioned per se, c~nd ,although 

4.01 years is added to the sentence if the value of drugs is a factor in 
" 

sentencing, this figure fs constant regardless of the drug-'type, the 

jur:lsdiction, the year of t,rial and so on. Another problem is that\~ 

although the analysis showed that the date of the trial was significant, 

with sentences. being higher for the more .. recent cases, the formula was 

cl~,:rlY distorted by the changes in the statutory penalty in latel:.!1!~ 

Given .the distribution of our cases. over time, it appeared more 

appropriate to concentrate our efforts on the 170 Cases heard after 1977, 

and~ because of the drug type/q~antity problem, to restrict our analysis 

to those casea invol vilng a single drug type. Tests 'showed that different 

drugs produced different fOrnlula~ SQ it was decided to choose the most 

frequent -qeroin cases, of which there were 90 in our sa'inple since the 
iJ 

b~ginning of 1978
0

• "Not only did we have, too few cases, of the other drug-

types, but also, as shown previously in Chapter V, of the four most 

f·requent drug-types in our initial sample, the heroin cases showed the 

greatest variation in ~entence for a; given quantity of drug. There~ore 

heroin cases should present: the greatest difficulty in linking sentences to 
D 

expl~matory variables. The follQwing paragraphs summarise the resul~s of ., 
() 

our efforts to explain those variations :ln sentences: 

o 

, ' 
~i 

o 

, \. 

o 
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Sentencing the Heroin Offender from 1978 
'J ;::::::) 

.1 Our 90 ca~es cont,ained widely differing characteristics, with 
(7 Q 

persons as old as six.ty or as young 3'~ twenty, drug quantities ranging from 
~ c:::, 

a few grams to nearly 30 kilogram~,.!' and sentences ranging from nineomonths 

to 23 years. A very broad range of factors were stated by the judges to be 
o 

relevant to the sen,tences handed down. For exampl~h although, the phrase 

'commercial gE4n' was used in 38 of the cases, and of quantity of drug' wa~_,,!~ 

men.t. ioned in 28 cases, none of the other 41 factors cited in the 90 caseC'::', 
~) C) '" 

were mentioned in more than a quarter of the cases • Table 72 summ"arises 
. , ~ 

the basic data for ,.these 90 ~ases, all of 'which were deci.:ded after the 

change in the maximum penalr;y in 1978. 

TABLE 22: 

Number of cases: 
Offenders: 

HEROIN CASES FROM THE BEGINNING OF 1978 AND ONWARDS: 
A SUMMARY OF BASIC DATA FROM OUR SAMPLE 

90 
73 males," 17 fema1e~; 
average age - 30 years; 
42 known drug addicts 

Fac~,ors cited in I?ent.enc~ng: Involved drugs in addition to heroin: 

type of drug 
quantity of drug 
value of drug 
quality of drug 
'highly destructive' 
'social evil' 
commercial gain 

,fpersonal use 
profit expectation 
premeditated 
co-offenders ., 
laJ:'ge scale 
priricipal 
courier 
prior drug crimes 
bad character 
first offence 
4.rug a~dict 
b~~ach court order 
age' of offender 
mental state 
domestic problems 
cooperated 

i l 

drug 

16 cases 
28 

8 
,3 

15 
4 

38 
13 

9 
17 

9 
4 
9 
7 
7 
5 

25 
16 
4 
9 
6 
7 

22 

opium 
morphine 
cannabis resin 
amphetamines 
other 

2 
1 
1 
1 

/). 1 

cases 

Average quanti~y of drug - 800 grams 

Jurisdictions: 

NSW 
(j Vic 

Qrd 
SA 
WA 
NT 

Judges': 

., 

o 

\"\., 

37 
17 

cases 0 

3·: 
(' 2 

~~ 

« 

10 cases 
6 

JI 
" 

~==. =: '====---, 

remorse 
r(ahabilit(ltion 

, /.:1>i,Leaded guilty 
" cburt delay 

t:hne spent iii 
other factors 

prospects 

jail ':J 

5 
17 
14 

5 
9 

21'.) 

Thorley' 
Lavan 
Torrington 
Hicks,) 
Les1i~ 
Staunton 
Cameribn-Smith 
Otherl' 

5 
3 
2 
2 
2 

60 
.(') 

.' 0 ' 
''''c _-=':C:=- .!\.lTer age 

"Average 

'!;) 
sentenice - 6 years 3 1/2 months 
non-parole Pfliod - 3 years 1 month 

(J 

<J 

t 

)) 
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This table shows" that because pf the reduction from 253 cases to 90, some 
II 

of our factors were now very poorly represented,' and would introduce bias 

into ~pa1ytica1 results and a' reclassification of the factors was ther~fore' 

desirable. Rather 'than lose the information altogetheOr, factors Which were 

intuitively and statistically related were combined, and only where no 

alternative was available was a variable dropped fr~m the analyses. So for 
() n 

example the factors 'type of drug', 'nature of drug'", and 'highly 

destructive drug' were Gombined because they wer.re similar in interpretation 
.;\ 

and three times more likely to be cited together than separately, but the 

'violence used' factor which was cited only tWice, in cases with counter­

~ntuit1vely short sentences and with~ui3simi1ar factors, was d.~opped. 
' ' (~'"'' (~ 
Twenty-eight factors then,remained, some now being more-broadly defined 

than orginally. Although superficially it might seem that by this method 
" 

we introduced a greater degree of subjectivity into the data, it must be 
C) " '" 

"'~ 

remembered that our Ginitial list of' factors was '~tse1f by and large 
" \\ 

selected intuitive~y.In following our own judgm~nt and intuition at this 
/.7 t) 

stage we were <Ioing no ,. more than re-defining our own classification of 

factors. 

(1, 

o 

More Exploratory Analy~ 

" 
Various analyses were perfo:i"med on the 28 ,remaining factors to 

determirie h9W successfully "they co';.Ild be l~,'3ed as predictors of the length 

of sentence in each case., V~n:iables indicating the jurisdiction of ,the 
.1 ' L; " 

court, additional perso~{il data" on the defendant (such as age se", drug 
;i) " , , , 

and critnin~l recdrds) and ,.the presiding judge were also entered, virtually 

repeating t:he 253-case regression to see what influence tJ,ley had~ 

L ,_ 

;: 
" 

Q G :;;-

" 
i 

Q 

o 



W4 

\\" 

o 

<0 

"12. 

o 

"Broadly speaking the results showed that gur list of fa~tors, 

together fol11th the other variable a , explained almost half of the varlance 
" 

between sentences. "A further data-reduction techniqqe called factor 

'J 

'analysis suggested that over sixty percent of this vari.ance could be 
c C 

Eacbof these variables attributed to nine groups of variables. 
. 0 

\, r1l: 
t:epre~ented an importan.t ,area of concern which, intuitively, seemed 

~, 

important in determiningserttence lengths. The nin~ group of variables or 
,;::0 

'components' were as follows:~ 

o 

Component 1. 

2. 

3. 

'0 4. 

5. 

6. 

7. 

9. 

~ 
Qualities o,f the Drug (harmless, destructive, a lead to 

hard drugs etc) 

Quantity of the Drug (however measured - e.g. by weight, 
volume," value) 

Degree of Premeditation (organised crime, isolated 
individual" offence, elaborat~ concealment, etc) 

l~",,' 
Degree of Res~r{sU~~l:ity (pri~cipal/instigator, 
courier lpaidyag~nt or dupek) ,) 

7. "" . ~"-# :. 

Degree of Cooperatioh~ith Authot.!ties (remorse, 
guilty pleas, cooperation with poliC:e, etc) 

,;Legal Stat'us of Offender (on.ptir~le, probation from 
Prior offences?) '" ./')? 

. 0 j! , 
,/ 

Criminal Reco~d "of O[f~ender (prior convictions - minor 
or~major offences?) / I ~\, 

Drug User/Addi~t ("/" \ 
( 

,Rehabili tationJ.>rospects (e. g. age·, ~!:'!..al~ marital, 
edu,cational and occupational factors likely\~o affect 
repabilitation of offender) \ 

(\ 

An Improv~\i Model of Heroin Sentenci~g "Factors 
\\ <' 

With these ,results as a guide further regression expe.riments, using 
,0 

dHferent combinations of the original ariables, imprpv~ed the log~~l Gand 
\) 2-f 

'goodness of fit' of o~r" formula. "We used the coefficient of multi"ple . . ~ , " 
correlation as a measure q~ goodness o'ffit, and 11.~e\l '~anipulated variablea 
7/" 

@ 73. 

in and out of the formula until the correlation coefficient was maximised. 

We, then concentrated on finding the simplest' formula, i.e. the formula with 

the smallest number of variables, which would achieve a correlation of th~s 

magnitude. ~ 

o 

The best result obtained is shown in Table 23 and achieved a 

~ultiple correlation of 0.56 ~eflectingthe point msde earlier that the 

sentences in the heroin group wele the" most difficult to explain of all the 

253 "original cases. The figure of 0.5~indicates that our model.only 
~ -' 

managed to explain around one third of the variancec, in sentences in heroin 

" cases. However; the formula obtained appearstCt bee cons+:.stent with 

rational sentencing policies, with each step now corttributing to sentence 

in an intuitively~ reasonable direction. We therefore used it to calculate ' 

'notional' or 'predicted' sentences which we could compare wt,th t;0e actual 

serftences handed down. We alsoper~,ormed parallel analyses on non-parole 
\, c, 

periods, but the results were so Similar, w~en the Victoria/other 

jurisdictions dichotomy was) taken into account, that they need not l>e 

reported here. 
o 

o 

The Analysis of,Residua'ls 
o 

o 

The next phase of our "analysis was ~study of residuala - that is, 
,;1 

the 41ffe'l'ences between aC!tual,sentences a~'our predicted. scntences.40 

Fo~ example, if the actual head.."sentence handed down in a"parttcular case 
" ~ 

was ten years and the ap,plication of our for~ula re,sulted in a sentence 

... that was one year qut (suggesting nine or,," eleven years), we would not be 
r...I 0 

,too disappointed with the formllla 's accuracy. 1:f, Jlowever, ,..the formula was 

40. It may he recalled Ctha{l t!;le 'p~edicted' or 'noti.onal' $.entence is 
dart ved by appl'y1ng the formula ,. to "the fact~ of th~ particula:r case. 

\)", " t2 
See above at· p.lo. .. "" 
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INITIAL FORMULA FOR SENTENCING HEROIN "bFFENQDERS TABLE 23: 0 

1. Determine Level of Basic Sentence' 

2. 

3. 

4. 

5. 

6, 

7. 

Qualities of the Drus\ (Component n Add 0.9 
If Factor F~, Type of'Drug, was citedv 

-.) 

Q 

6) Legal Status of Offender (Component d- d 6 1 s 

1. 6.0 years 

() 

6. 

If Factor FS6, Breach Court ?rder, was cite _ Ad • ye~r 
If" Factor F78~) Court de~ays~:. was cited: Deduct 0.8~ years 7. ___ 0, 

(:£;:1-

8. Criminal Record of Offender (Component 7) , " 
Factor f, 53, Prior Good Character/First oOffenc

1
e

7
, 

~If was cited: Deduct". years, 8. ____ _ 

9 Drug User/Addict -(Component 8) , d 
• 0 If Factor F15, Offender Addicted, was .,cited: ~ uct 

'If Factor F22, Pers()nal Use, was cited:", Deduct 2.1 ye~,rs 
Q,.4.,years 

9. 

. " 

Rehabilitation Prospectse (Component 9) 
If FactoroF76, Rehabilitation Prospects, ,; 

was cit&ci: C ,Deduct 1.3 years o 10 •. " __ _ 
o I) {);:i 

1 to 10"togive Total Sentence J,I. Ad~~§'the results of steps - " TOT~L ' " 

Q" 

o 

o 
a 

(10" iO 

o 
,-," 

=> 

0, 

o 

o 

" 0 

o 

D' 

o 
o 

75. 

one year, out in .,its prediction of sentence in a case where the actual 

o 
sentence. was only for a term of say, 3 months we might not be ~o satisfied. 
(A. • ' • ,~ 

"Conversely, an error of even fifty percent in a i2 month sentence might 

,)seem fairly trivial, whereas a similc:l'r percentagt:! erro~ in a ten year 
b 

sf!ntegce:would suggest a very poor level of predictiveness. 

Figur~'6 compares the actual and predicted sentences and shows the 

90 cases groupe~, into three approximately equal-sized categories, according 

to whether the predicted sentence was significantly less than, greater than" 

or rlose to the actual sentence. In allocating cases to groups we 

incorporated the nptions of acceptability implied in the previous paragraph 'j 

J) " 

by use of the fol[owing 'sliding scale': 

'" for short sentences (one year or less) an error of up to 

¢ + '50% of the actual sentence imposed was regarded'\ as' 

acceptable. Those case~ w~re classed as 'nQrmal'. 
" 

Cases 

. with actual 6"entences in" this range where predicted 

sentences were more than 50% in excess of the actual figure 
o 

were classed as 'lenient'. CaSel? where predicted serrtences 
;>' 

were more than ~:?O% le~s thano ,the actual figure were classed 

as 'severe'. . ~J~ 

c. 

for long sentenc~s (around 10 yeat's) 1111' error. of only,. 10% 
, 

was' tolerated and cases were grouped in a similar way into, 
" 111 

severe, normal, lerrientogrouI>.ihgs. 

,,0') 

~ 0 f, II () (i 

a sliding scale was used for sentences in between, so a 40% 
0, 

() 

errol' was acceI!ted for sentences around 2 1/2 years, 30% for 

CJ !l 

.', 
'.i 

., 



P4 

If't. 

q. 
'0 

15 

.. 

10 

'Q 

\1 
o 

o 

o 

" 

FIGURE 6: 

o 

• 

• 
• 
• 
• 

•••• 

• 
• • 

'0 

• 

-

,> 

76. 

" t>, 

ACTUAL SENTENCE PLOTTEpoAGA:INS~ PREDicTED SENTENCE 

- USING INITIAL MODEL (HEROIN CASES) 
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I'r; 

sentences around five yea,rs, 20% for" sentences' around 7 1/2 

y~ars,o and so on. 
o 

So when we refer to a sentence as being 'severe' weare I;liniply saying that 

the actu'lal sentence was 'significantly' greater than our formula's 
o 

prediction. 
,This re~ulted in 26 cases being classified as 

D" 32 'as 
'normal' and 32 as 'ienient'. 

1/ ." 

So is there an identifiable set of features in a case which will 
(, 'J 

determine whether the actual ser1tence will differ, fr~m the pr~diction?1\ 

summary "ofo ,the basic data for these three" groups is given in Table 24 a~d 
o 

gives a few clues as to the _key diffp.'rences between the severe, normal and 

lenient groups. Note th~ distinct differences in average quantity of drugs ' a 

: (',-:-:~ 

in par~icul~r. A process known as discriminant analysis, is appropriate to 

analyse these differences moreOsystematically by identifying the 

combination of variables which best discriminates between the groups. ," In 

the proc.ess, the progratn also checks the appropriateness of the initial " 

" allocation of cases to groups. 

G 

\) Many combinations of variabl~s were trieo, but the best ,results c~me 
from a very short list: 

two of our ~9riginal factors,o F53 and F76;, {;:! 

prior 
i: I, 

criminal history, RI"ana R2; and the' weight in grams 6t drug'inv~lved. 
<l c 

The two faceors, F53" (p~ior good character(f:i.rst" offence) and Iq6 (gOO(l, 

rehabilitation prospect~) represented l;he prfncipal eharac"terist ic of the 
',.. " " . " 

'lenient'groUPiI whil"ethe general crime record (RI), and t;he,~drug crime 
' • (I 

.record· (R2), characterised the 'severe' group. 
However' the effe(~t' of. the' 

8 D; 
amount ofO"druginvolvec:l appeared to be the most:, .. significant factor "of all 

o , 
u 

\ 

() 

o ;1 

,,' , 
: ::) 

~ 0 

,; 

'.' , 
~") ; 
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o TABLE 24: , SEVERE, NOIU1AL AND, LENIENT GROUPS, 
HEROIN CASES FROM THE BEGINNING OF, 1978 AND ONWARDS 

SUMMARY OF BASIC DATA 

" " 

Severe Normal , Leni'entti 
" (j 

----,--- --'----" 
Number of ca~es 

,Of f,enders: Hale'S 
F~males 
Average age 
Known dr~g addict 

26 

20 
t)6 
33.yrs 

9 

32 

28 
4 

31 yrs 
16 

'32 

25 
7 

27 yrs 
1,7 

Average qua":tity of drugs 2350 gms 258 gm~ 114 gms 

Jurisdictions: NSW 
Vic " 
Old 
SA 

'WA 
NT 

,Factors r.~leva'nt" in sentencing:', 

type 'of 'drug 
qUCintity of" drug 
value of Clrug 
quality of drug , 
;highly destructive' drug 
'social evil' -" 
commercial gain 
personal use 
profit 'expectation 
premedi ta,ted 
co-offenders 
large scale, 
principal 
courier 
pr\lor drug crimes 
badch~racter 

first offence 
drug addict:~ 

breach court order 
age of offender" 
mental state 
do~estic problems 
cooperated 

,remorse 
rehabilitation prospects 
pleaded guilty 
court delay" 
time ospemt in jail 

Aver~ge Head Sentence: 
Average Non ..... ParolePeriod: 

I~ c.' 

o 

11 
5 
1 , 

7. 
2 

3 
12 

11 
4 
4 
5 
2 
2 

Q j 

6 
4 

,2 
3 
2 
1 
6 
1 
1 
4 
1 
3 

12 
8 
1 
1 
7 
3 

7 
8 
4 " 
1 
4 
2 

14 
4 
3 
8 
3 
1 
2 
2 
4 
2 
9 
7 

5 
3 
;3 

11 
2 

12 
7 

"3 
4 IJ 

~; ,~,0 
c 1O.9

G
yts ,? 7 yrs 

5 • 5 yr S" 2.8 Y rs 
" 

14 
4 
1 
1 
9 
2d) 

6 
8 
1 

" 3 
5 
2 

13 
5 
2 
4 
4 

. ~.' 
,I. 

4 
2 
.3 
3 

10 
5 

1 
l 
3 
5 
2 
4 

,,3 
1 
2 

0' 

o 

3.1 yrs 
1. 4,) yr~, 

j J 

" 

D 

o 

" 1.1 

IJ 'l 

.) " o 

c 

o 
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for it was found' that 'a la:rge qual}tity ,of drug was indicative of a severe 

sentence regardless of any grounds for leniency, whil"e a relatively small 
d ,', 

o 

quant,ity would tend to counter any argument for severity.41 ,," 

The discriminant analysis procedure used probabilities to check the 

allocation of cases into groups and found that 47 (52.2%) of the 90 cases 

were correctly classified while a further 2·1 (JO.O%1 were found "to be 

" 
ljorderline cases. In only" 16 cases did '. the compu~,er seriously· disagree 

with our own allocationsl~ "Of these 16 cases all but "four" were cases where 

the facts tended ,to be contradictoIi:y (e.g. serious offence/offender of good 
B 

(\ ~ 

character), where the computer selected the.severe group as most probable 
to 

and the lenient "group as a second chOice, or vice versa. i) tn these 

u 
circumstances it is clear that the sentenc~;ng decj.si~n i~ gOin& _1:",0 be a 

difficult one and we think aliocation to the normal group l$' probably an 
Il 

appropriate compromise~ 
~, <'0 Thebther four ~.ases , given actual sentences of 6, 

8, 10 and 18 years were regarded by the cOmptlter as deserving normal or 

II 
lenient treatment whereas they were i~itially allocateq to the severe 

" 0 , . 

group. This group of cases, 'if they were accurately described by "the coded 
tl >I 

{; .{I~ ~" . 

data,: and if our formulae we.re capalile Qof handling thei~: particular sets of 
o 

circumstances, may be regarded then ~s exhibiting significant and' 

l.i'njusti~,ied sentencing dispariti~s. 

o~-~----; -----------.------------_"":""' ___ . _______ ~---_ 
,;'''41 •. The standardised discriminant functions were: 

, Amount 
Rl 

() R2,w 
oF53 
~76 

'Eigenvalue 
Percent of t.race 

Functi()1i. 1 
11 -~63 

.51 
~04 
.27', 
.,78 

-:27'""'-----
7{).8 

Function 2 
-.78 

.8,9 
-.95 

.12 
-.58 

.08 
.. 23.2 

II '( " 

.-:::0 (;" 

d 
: 

C). 

II 

\\ 

I) 
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1)(;' c Closer examination of the facts of these cases, and. the way ~hey I) 

were coded, showed that indeed in all fourriases ,the seriousness of the 

offe'nce was und~rst,ated, by the' way, the details had been coded. In one ~ 

,although only a small amount of drugs were found, the offend,er had been 

using ~ light plane "to avoid customs, and in' another there w'as!) eVidence 

that the illeg~l activities had been goin~ on t~detected for some 

considerable time. Furthermore, three of the four defendants had 
" 

r~latively serious non-drug crimiT:'al records also, and yet only in one case {~ , 

had the judge mentioned"thi~ fact 'in his summing up. Our observations 

therefore indicated that these cases deserved more detailed study before 

accepting the conclusion that the sentences imposed were grossly unfair: and 

inappropriate. Indeed what was surprising was the degree to which there 

was concordance in the sentences imposed upon out sample of heroin 

offenders once the cases had been classified into the three levels of 

seriousness. 
II 

\} 

This anCilysis provided" a turning point in our study. ,; We" consider~d 
i/ II 

that since we could now coiJ,rectly classify any given case asonedeservin1~ 

severe, ''normal or lenient treatment'~ simply on the basis of quantity of 

" drugs, prior crimina.l record and rehabil1tationprospec'ts then, we would be 
u 

D D 

able to substantially improve on the predictive ability of our regtessio"<, 
" 

model. This indeed proved to be the case. 

,) 

({ 

o 

c " 

Chapter VII 

THE FINAL MODELS " , 

This chapter describes the last step ,in our analyses. In the 

previous (!hapter we showed how we derived a general formula for sentencing 

drug offenders. It was seen that this formuia was not sufficiently 
" 

consistent with rationall-:';entencing policiesl!for our purpQses and therefore c 

we turned our attention to an examination of heroin cases decided after the 

statutory changes, il). late" 1977. By examining the sentencing pattern in" 

relation to one drug only we were ~t least able to say that we: were 

a~jllysing like cases with 1i~e, and by ('choosing cases decided from the 

begin~ing of 1978 and onwards we avoided ,the complications presented by the 

a~endment to the statutory penalty. Eventually we derived a list of nine 

groups of variables "which' see eel the most important determinants in 

deciding sentence lengths. These we utilised to fu rther refine oU,r model 

to a point where we were able to use it to calcuiate 'notional' or 
\\ 

'predicted' sentences. We further ,itnprovf.!d the predictive ability of our 

model by observing t!tat cases 'c6u1:d be divided ,initially into three gro'Ups, 
" 

'severe', 'normal' and 'lenien~', largely on the basis of the single most 

" significant factor, the amount of drug involved in fhe offence. Indeed 

when this model was tested it" was found that almost all of the cases did in 

" fact fit our mathematically derive~) formula. 
. . -t Q 

l.:;'~ 

, lier;e, we describe how we improved further on our odel.' Up to this 

stage w~ have thought only in 'ter~s of what we shali now ca 11 an additive 
'ji' ::;";:., 

tl '1'. . {) 

modei -that is. for each significant factor in a case a fixed term .0£0 
o " 

\' o. 

1.mp,r;lsonment iSooCidded to" (or subtracted from) the basic sentence. This 
t.'i . -Q3 11 I ~, - .J 

model. Can ~ead tP, som~resu~t~ inconSistent with rational,. sentencil~g 

(I 

policies. Ope "particularly obvious example of this is the pena,lty for 
c." -:=:..c:> ~, L> 

" D 

cQmmitt'ing th~ offence in breach of a court"ord~r'(e.g. parole, probation), Q , 

,,,,J , 

~ " 
ij 

V ,I 

0, 

I) 

aD 



r· " ,~ 
,::' I, 

;; 

.' '" 

'I, 

(] 

\' 

II 

f) 

,:/ 

" 

I,) 

" 

o () 

> 
H 

i' 

". (~ 

~(J 

"~. 
trY" , ',' 

,)0 

(I 

" 

,0 

,/ 

" 
o O~ 

<4l,O 

°0 

":::;; 

o 0 

1, 

11 

r:r 

6 

o 

c 

\\ 

!
n~~=-=""~=""""'" '=~~~="~-,,=''''''''''''~-'''''''''''''-~---,-, ,~~ .. ~.,~,~--, 

J,! '--~----~--~~-------------------,----~----------~------------------
i} 

() 

,c 

(; 

'J ~. 

o 

(j 
.Oi 

iJO 

o 
0, 

'p 

o 

:): 

Q 

\\ 

,\ 

o 

i 

Q 

iI 



a 

c;; 

" 

" 

5 ' 

f: .' ., . 

82,. 

" 
which we have found to be around' 6 years ~ While this figure may be 

(i 

app,ropriate in avery serious "case it TnaY be thought to be excessive.when 

all other -factors combined lead only. to a very short sentence. A more 

{lppropriate model here ~ouldbe to add a, G percentage (pf ~he sentence 
\1 

suggested by the other· fa:~tors Le. multiply the" basic sentence by 
u 

1 + n ., for each factor, where n is the" percentage increasrJ indicated for 
". 100 r?' -' \) C . . 

that.factor. This ,;ype of formulation is called a cmultip1icative model and 

is disc~ssed later ,in this chapter. 

i) The additive model 

~:j' 

'l-'....:~l () "/ 

Once' again various optic;ms) were tried including re-:-:ru!,ning ·the "regressions" 

separately "for each group, with 32, and 26 cases each time. When .this was 

Ii " '" 
done, however, we found that the results differed mainly' in the constant 

f) '::', 

term - the 'basic' sente~rte as we have caped it - soa stmpler. fO'f~ulation 

was used., In this we defined {in additional variable called DISC; which. w~s 

given the value 1 "for lenient cases,2£:or norm~lcases and 3· for 'severe' 
J~ a . 

• \it"}; . tJ 

cases, (and we ran a, single regression;~ with ·tbe "'full 90 case~. Whether 'we 
;~-? 

,~ 

~ake head-sentence or non-parole p~riods t;:he t"esu ts '1ere now cons.iderab-1,y 
~ " 0 . ' n 0 

impij~~ A comp'arisono£ .,Figu~es 7 aIi~il with :Figure 6 revealed that' the 

p~edicted ~entences were now much c;Loser to tit') actual s,~ntences ~'~ ~'nd 

correlations of over O.8'were obtained lor both head-:-sen,t:e~ce'''a~~ non~ 

parole period formulae. Furthermore,·~ith the drug quantity, prior 
':/' 

" f) 

criminal record and compone.nts of the o£fertder's~ repahilitation prosp.ects 
f),. 

all inCSirporated into the'det:r~ination of the' hasicsen~the actual, 
"I} 

sen~encing formula (s~eTable 25) became a very'sim~le oneofonlyQte~ 

elements. 

a 
'/ c}, a 

.1:;-

I:;> 
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(,\ 

FIGURE 7: ACTUAL SENTENCE PLO"rTED AGA.INST PREDICTED SENTE. NCE 
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TABLE 25 : . ADDITIVE FoRMuLA FOR SENTENCING. HEROIN OFFENDERS. " 

1. "Determine Level of Basic Sentence: 'U 

2. 

4. 

5. 

" 

.. ,'6. 

... 

'If,the quantity of !irugs'invol"ed is large and/or 
offenderh.as a serious r~cord of prior convictiQns, 
Tre.!it Severely: Basic sentence == 10.2 yeats 

,i.. _ 

If "the quantity, of drugs is' small and,. ,rehabi litation 
prospects' ar~ gO'o4" Treat Leniently: 

Basic sentence,: 2.4'years 

(0 Otherwise~ Treat Normally: 
~ BasicVsentence == '-6.3 y~:rys 

o 

Degree of Premedi ta't:ion 

1. 

.., 0 
If co-offenders involved, Add 2.1 yea:r~;: 

. ) '2 • 

Degree oft.esponsibility 

lfptincipaloffender, Add. 4 .0 years~' 

If courier, Add 1.4 years: 

Co;';'ope~ation with Authol'd,ti~s' 
If ()fferider coopE!rated' ~~·th,allthot'ities, 

'Subtractl.! years: 
1\ 

Legal Status" of Offender 

o 

If in bread;\.: ofcou~torder, ~Add6.6. years,,::' 
~ • lj . • 

If prior good rchar8Jrterlfi'r~toffence, 
~ . , ,," .' Subtract, 0 .,6 year~:. 

" If time already' s.pentiq." pr;[soq., ,,1 t· 

.SubtractO .. 3 years: 

V'4. 

o 
5. 

',OruguselAddictiOl! 0' 
o 

~)7. "Rehabilitation 
". I':'< 

(I. ~, 

" 
·If, rebabititati9nopr(jspe¢ts'io~d, 

o . Su~tr.!ict 1".iO yea 
: <.:. . t} 

'" .~: 

8. to 7' '.to 

·tt 

l\ 

. c 

o __ .... _._..,....~-,._ 
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86. , " 

'A formula such as show. in' Ta,ble 25 shouldrtever be used so. 

, " uniniaginat~vely as to etimply insert the prescr~bed figtl~eat each step 

\) witpout t~inking of the ImJ,>llcations. '" Re~ression models produc,e g?od 

results because they average out the errors and 4i.Herences between cases 
. j) " . II,~ , .' . " " 

'I' 

so th~ results of suc.h ~nalyse0s are 'themsl'~ves averages in a complex ~ay. 
o· 

The prescribed addition' of A.O years and'l.4 years' torprincipal~nd 
¢ 1} 

cotlrierr'especd.vel~ . should, 'for exampie, be regarded as aV,erage figtlre's, 

. ~anda .user of this model:f.s en~itled to,. interpolate" or extrapolate around 

t!tesenuntbers." The principal offender who for example plaYed a 

particularly vicious roleiQ. instigating"the of~ence should perhap~ ,;be 
2' " 

given 5 years on Step 3, while a reluctant'cou~ier might be gi,;,en onlyOl 

yeClr. 

,.ll :, 

The r.esults of shchinterpolation .can best be Seen grapqically, and 
\';, ...if 

Figure 9, 'alth;ugh parti~ularly co,~ple';" it first~ight, isei'i:relDee,::asy 

to. us,e •. ,Two· ex:amplesare given of' ,hypothetical cases, can(i" the way"the 
,. ~, 

Cldditive" ~odel produce!:! a notional sentence. The.figure i~~"etfectiv~ly 9 
~ 'oJ . ,~ " 

• 'J 

graphs side by side, ane for" each of}:he factors listed alongt;he, bottom 'of 
" " 

"the figure,,,, with starting p()ints' forSe:vere, Normal and 
<~ ;1 

tenlimi: basic 
,'v '. • ':l • • 

:~ • .,,'>\ 

~m the graph . sJntences at the lower left of the graphs. The height 
. t,.i 

. h 

repres~'~ts . the Senten~~ in' years.,. ~nd ,~e "p~ogtess from the
o 

f;tarting point" 0 

ap'prop'riate for a given case<by fo'ilowingeither tbe ,~lopbiglines oF' the 
.' . 

"horizontal according towhe therthe f actqrs , i,n turn~ i, aref ea tu re4 in the 
.\ -'J 'I 

case or non o So for ,example, hypot,hetical case 1 begins a,t:" 5.ever;e', 
.0 

1Il0ves upwards fot:, ,breach of a Cotllj,t;:order '\,thensiaysa,t the' 8.amt;" fevel 
,j" . ~,';:: 0 . n, . ""::r. " 

. "because the "offender WclS not' t~e principal~ffe~der, ~nd~ so oil ,fo~ e~ch 
o 

1:actor listed in: Figure 9. Hypothetical ca~e'2~howe\i~:r, start.s at 
" - &"." . , . " , .. ',., :: " , .. ~- (~ . 

'LeniEmt', moves horizontail1y "becailseoth~ bffe.nder was (lot in brea~h ofa 
0., . .1' ;. - , '!", <, ,"" .,. , 

court o~der,'but then moves 'upward~becal1se the' offender was. a: pririCipaL 
(I i 

\1 

'~.~,'."'.',', .. , 
' . 

",:< 

'1' 

'a 

'Ii~ : ;;;j 

"",:!~ 

o cu 
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Figure 9 .,. Graphic tiethod of S~ntence Determin~;t.i<?}L,E.~.~!1g the Additive Formula, 
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,JlY O.thetical;Exam les ,:,.,' , .'. 0 

. 1,. ffender h{ils., , serious record; ~cClsein~ ,,@NO' serious ,re~ord; qll~mt:it,y small 
·~<voved.ala~ge, q~ant;i.ty of ,drugs - J3asicBasicSentence:-Lenient. n" 

oSentence:";'Sevel'.e. "N()tinhr~a'chof CourtOrdc:£lJ: j hut . was 
ije bwa~qn p.at'~leat':t:hedm¢~wa"sa.courier ptincipaloffender. C()~offenders were 

,and'co";'o~fenders 'wer~:,:lnvoJ.ved, ,8'0 \court il\volv~d," ::'Nocot,Lrt delays,. Offender's, p.ri()r, 
.. ' delay~; nothls '£ii$t,'offence'; "l'~hah;tlit,,,,~oo~character,rehabi1~tation rrospecd 
Cltion~ pro~pects not g~()d;"nQ~ co'-bp'erat;ive~ "'and cq;:-operation, were't.rlteq· into.accoliot, 
Drug wa's howeverforpersonal.use. '!f ' 

S~nt(,mc.e.,.. just. over 17years. . n 
"- \"'" _. " . 
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. and So on. 

Intelligent \1S~, . . ~t: the gr~ph might occ.~8ionally d~mand a starting z. 
,J.' 

p()int somewherebetweE~n Severe· and Normal , 0 or' a 'slope' .. som~what'less than 
" ': 

'Q 

that'shown for Breach of Court Order or. any other applicable factor. This 
D 

ts not to be regarded as 'c'h'eating' but as a rati~nal use of the model as 

\.) Ii 

of seriousness. 
J. ~ ••• " 

.. 
Even so there remains something unsatisfactory about·this model 

which 'eff;ctively only uses the ~~riable DISC todeterrnine what we have 
• ,:.- • L 

labelled the bas:i,c term, while fiXedaddition~ o~subt'ractions . are. made 

a~cording to' the aggravating/mitigating factors .regardless of the level of 
• (1 

{I " 

se eritythe case deserved. Asdiscuss~d above,despite this lIiodel'sMgh. 

predictive value, it seemed' more appropri.ateth,at the additions . and Q 

[,l '.' . '" 

subtractions from the b.§lSic term should be linked iIi' some way to .ith¢ level 
Ii • 0 

o£sevedtyoftne carse. This led uS to formulatethe~ultiplicat!ve model.. 
;) 

iH The multiplicative model· I" 

, Our final· regression models handled the aggriLvatinglmffigatingfactors in .a. 
, . ;P .. - ~ 

rather.diff.erent. ow,ayto all previousruna. HaV"irit~fl rst" determined, in the 
,.0"', .' .",. 

. . . 

~anje way asbefpre, whetl~er't;he case pes.ervess~v~rC'llorJ1iaror.leniel1t. 
.'.i. 0 ,;~.'. '. ." . __ ,',j" 
.,tJ:'eatment, and thus determining the Qasic sentence, t;he,ae n";~"lDodeI~ add 

subt.ract a1?ercentageo£ the baSic.te,rm,instead of justa .f~at for 
" . '. . ' . ~~... 

both.heacl.sent~n~esoaq.d non"'parole pedods •. For ~~~alllple,' 

ins~ea.&oof addiqg 'fo~r years for pd.!)cipals,maki[}g~ :,~ .. "4,1O. ~ahd 
:: ~_ G,,:; .. _? "~., ',t. 

.~. 

'. p 

- - ". 

"I) , 

17 

89 • 

. years fo.r lenient, "norma.l and severe cases respectively, this model 

m~l1=iplies the basic .t~!rm by 1.80, making, 4.3, 11.3 and 18.4 years 

r~spectivE!ly. The muttip'1i~ative ,mod~l tends" to produce better eStimat:es,o 

of. the lenient 'and seve.re extr.ellies· in sen·tences d i '<. 
an .' . aga n produced , 

" 

correlations around the 0.8 mark (0.82 for head sentences, 0.78 for non­

p4role periods.) 

,. a'nce agai .. ri we. have p.re· s·ente·. d C> a' h'i~' l' . 
grap ca method of determining 

• • t't' 
b 

sentence lengths (Figure 10)nwhich is used in h~sicallyth~ same.wayas the 

add:ltiv~ mo$iel. The divergent nat'ure of the oblique lines reflects. the 
., .. . II \) 

multiplicative relationships whereas the parallel oblique lines of'Figure 9 
'{( 

re1:lected addi ti ve J;,el.a ... tfo. nship.s. The t h' h " 
•. 0 . same 1170 ypoti etical examples are 

gi~en for compa.risonwlthFigure 9., The sentences suggested 
by the two 

. 6 "'y 
models,in~these cases' are very Similar, although that is riot 

~. necessarily 
always the case. " 

o 

~?ne feature of the multiplicative graph is the absence of . oblique 

Ifnes for.·.thefaetof Co .... ope~;ted with Authorities ,~ridicatirtg t~at,J as the 

Tables.hows, this facto~ make's no difference .to. the head sentence • The 
,; 

"onli reastm the factor wa~.includedat all was becau~eof its significance" 
, ,- .: -.1,.', _. .1' ", (.; 

. in determining"non-pat·olep~r:iods, for which a similar graph could eas:i1y 

be c,onstructed •.. (f. 
~ 

<> • 'J ',' '. ." 

. It, Js interesting ionot:that .quitesu~tle~(rItfferences emerge 1n 
~ ~~r;:':;" 

,th'iS model inre~pect t00theeff~cts 'the V~rious~actor~ ,h~ve;'onhead~ 
II . . 

IH:!p.t;¢rlces· andnOri-pa:rolep,e;.ioc;ls~Factors. such .. lis quantity" of druf~. drug' 
'I ' ~ 

~~hahil:l~atiOnp,'7~sp,ects. tena';};' affect thehe~d"'sentenc~tind 
<: - b 

. perio.d.· equa.l. l.·y.. . The sam~' is t .. r·.·.ue· ... of ... "1 . 'f' '. . ".' " 
severa .' 0 . the other 

4sed'~13 mtti.~ating or 'aggr~vaH,n~ circumstances, but ~ot so 10 

.;:-' 

'I: 
) 

"i 

i ., 

:\ 
\ ' 

I 

'.' f .~ 

I
i ...•... ;'." .• " ,'. 

." 

~ . 

~ 
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1. J)etennlne Level of Basic Sentence: 

(AlloCate" cases as' perTab1e 25 'aboVe) 
SeVere cases : Sentence::: 10.2years,NPP;:: ,4.7 years 

-Normal. cases, ; Santence::: 5.2 years, NPP =;:Z.3'years 
lenient 'taBes: Sentence = 2.3 years, NPP =1.1 years 

2. Depof Premeditation: 

If oo-offenlers jnlJolVed: 11itltply, Sentence bY 1.45 
fultiply~,by 1.50 

3. " Degree of ResponsibilitY-
\'\; o 
"I 

IfprincipiU offemer l·hltiply Sentenee bY" 1.80 
fulti-ply ~ 0/1.95 

il 

<0 

4. !rcgree of pa-operation with Authlrities 

5. 

If offender etroperated with rutooriti.es:' (, 
~h1tiply~tence by 1.00 
!iJltiply NPP by 0.90 

l£gal Statilsof ,Offender, 

If in breach of cx£rt order: \YMii~iP1Y Sentf.mce by 1.75' 0 
_" 'fultiplyNPP I;by 2.20 

If prior:' goOO ',character/first offence: /;£::. d-'.c-

," "fu tip y's&i~nce kf O.~ 
l-ll1tiply NPP by 0.90 

Ift:ine al.read)~ speQ.t in prison: 
» Mlltiply Sentence by, 0.85 

MUltiplY,NPPbi 0.55 

If offender ±$an 

/) 

addid/~ for persOnal use: 
M.Utiply8entence by O~70 
rhltiply NPP bY- o,7Q 

" !, 

lead Sentence 

e • 

1. 'J ,~) 
~--~-

2. ---"--

3~ 
':-~---

c...;) 

c::' A. __ ,-, ____ , __ 

5. -'---' ---' 

6. 

" 

~lePerlod 

" D 

q Q 

0, 

o 

.' (! 

. -------.. --.~,--~-----.-
,n ' 

7. 
'" 

MJLTIPLY "the!reaultS,of -stepS. '1 to 6togi~ totalsenteri~ ·~~~~le· Perlpd: 
ti \i 

,I' 
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~'iglJre 1~1 - Gra hie Method of Sentence Mult licative Formula 
SentE'ncl.! 

(years) 

Q) Severe 
c:J 

~ 

Q) 

oW 

~ 

Q) 

Ul 

Hypothetical 

Normal 

C\ 

. Lenient 

,,' 
Ul 
~ 

'0 
H 

~ 
Examples: 

'---_ .. 25 

~H~~~HI.,#7~HW~~·~~~-----k~~~~~~~I~~.-----t24 
1<1~1~~II'f~~~.~~~~ __ ~~~\~~~~~~~.-----t23 

22 

21 

20 

19 

18. 

I"++"il"'----I. _ ... ' ..... _lL...-.3~~._\.~"'m.\l-__ -Io 17 '" 

I-\' .. !'-\~~~t-----... ,16 

, 
I 
I 
I 
I 
I 
I 
I 

.1 

15 

14 

IT 

II '\I 
~\ 

10 /' 

9 

8 

7 

6 

5 " 

4 

3 

2; 

o 

details are 3f? in F.igure 9, ® The case detail-<;" are as in Figure 9 , (j) The case 
The sentencE\ using this formula is .. 17J'2yean:i, . The seilte'11Cl' usoing,;this formula is·4ycnn;. 

~. t ' 

! I:' 

92. 

relation to the offender on parole!probation, time served quring court 

~~lays, or cooperation with authorities. In these circumstances the 

emphasis of the judges is clearly on 're\irarding' the offender by modifying 

th~~e or she is actually likely to spend ~h gaol, rather th~n 

modifying the head-sentE;!!nce itself. The effect of this is to retain the 

II 

general deterrent effect of the head-sentence while at the same time 

enabling marginal adjustments to be made to the punitive component of the 

non-parole period. 

Our analysis does not prove the existence of a logical sentencing 

decision-making 'process. At best it shows that the statistics are 
,f' 

consistent with the eXistence. Of.\\SUCh a process. The ~)t~alysis shows that 
" . ~ 

the stat;±l3tica are in fact con~fo'tent with,\a highly pl~usible and ethically 
(~\ 

defensible process - made :'ill the more plausible, by the "subtleties ol,ltlined 

.\\ 

in the previous paragraph. l) The correlations between the actual sentences 

handed down and those 'predicted' "by the models are also sufficiently high 

(0.82 for head-sentences, 0.78 for non-parole,periods) to suggest that the 
~ . o· . 

Q I 

model is an adequate description of the true decision--making process, It 

must be reiterated that, logical as these results may be, this,analy~is has " 

not :,proved that "this is how sentencers work"" either consciouf;ly or 

unconsciously. " 
All we h~ve done is shown that~there exist mathematical 

'formulae' !"hlch, when applied to filctors apparently important in 90 heroin' 

cases, are able toudescribe fairly accutately wh,at theact,ual head 
,~ ., 

sentences and non-parole periods were." By implication therefore, given a 

l1ew set 'of circumstances in a particular case, we ate als~' 'able to predtct u . ~. . I 

(rl 

.what the head" sentenc~, and non-par;-ole period ou,ght to be for that crase. 

We can say that, if senten~erso ",ere to use this ratton?l set of 
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fo;mula~;' t}:lei.r s~nt~l1ces W01.l1d;'>be br«iadly consistent with ·those handed 
1,1 

down in our 90 case sampi~.': Fllrther we <) can say that, . thfsbeing tne~~'se, 
• \ .~? " ." ' 

otjt'model couid be used as a cguide, ensuring simply_ t,hata sentence for a 
(f 

gi,ven case was cOmmensti.rate with" previous casesemhody.ing common features. 
'J Q 

It couid 'therefore be used equally weil by judges, 'r'educing the time spen~, 
L: l"l r:;. 

compa,.ring the circumstgnces and seritences of 'a Ctirre'llt case with those of 

!ts,-many precedents, and by defence couns~ls wishing to ensure that their 

clients have itideed received a just sentence. 
~; 

[( 

." 

Sununary 
Q 0 c, 

,)\': . \, 

(f '. 0 
"0 ,\ It appears that ju~ges us~~one small group of variables to determine 

" (. 

o the level of severity in sentencing, "lhile the tota.lity of informiltion is, 

,. then uSed to fine-tune the Brecise sentence. 
1.'::::" 

~ Similar process is 'involve'd 

in the determincl'tion" of the non-:-parole period. 
f5 

" 
.1

0 

Three k~y~f~lctbrs -quantitx of drug'.,iil;olved, 'prior ctiminal tecord 
'. 1< L' 0, \) 'f' ';, 0:;, '.-:"~ __ , 

of offende~ and rehabilitation prospects _Dare fundamental~to the judge's' 
(\ Q \'): 

o • . 
c 

de'cision, and eff~ctively determine the cbasi.c sentence. 
1::.1 ,,·9, _ f'. "" 

. () 

Us'ing the 
" , 

. 'multit>1icativemqde;(:ur prefer~U~m6del)"thiSiS: 
'"). " . 0 ~, \) 

'2.3 years for., lenientdf!dsion~,", (1.1 ye~rs non-parole p~tiod h 

5.2 y,ears fot;, normal cases~ (2.3 yearsnoQ-parol~ period:); and 

10.2 years for·caseSffdero..a(.rt~n&" '.severe" 'tr:eat~ent;4 .''1
o
yea.l's iin~;arOll~ 

" •• , ....... , \\' .•..• 0 .,,' .... Q.~ 
per,iod). 

. c-
."> .. ,. 0:'., 

,,!:l 

This. 'basic figure is ~hen . modified .a~cord~ng .to thE'''dAta~ leu 
-C\ :'~ , ':...:0'" ':> 

features of t,l;te cav~ an$f .the: c.1rcumst~nces of the o.ffende:r, heirtg 
! . ~ ,f; 0,' , -

,- .)~ 

·.n 

o 

.0._ ,. 

" o 

. 'j 

o 

o 

., . f.' 
. [ 
. " 

.o:? 0 

". 
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o 
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l~ngthened for aggravati~g factors such as a high degree of orgartfsad.onal 

respo6aoibi1:i"ty and E-ihortened for mitigating f:tctors such as cooperation 

with authorit~"~s. 

Thus sentencing· of drug "offences is shown to<, be a largely methodical 
() 

and }ogtcalproc~ss in whic::h, ultimately, the. punishinent is tailored fairly 

closely to the chcumstance~, of the offence and to certain other 

identifiable factors .. 
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CONCl.USIONS AND IMPLICATIONS OF RESEARCH 
l]l ,'··co::=.. ,. 

'\:, This study has shown that it is possible to develop sen~,encing 

th t can' not only ~.ath~aticallY models with 'the aid of the computer a " .' 
. 'j).::i 0, 

ith a remarkable degree of describe, but also prescribe, senteQ,ces w 
-, ~ 

(j • • fi . t of info'tniation. accuracy. All. that is required, is~ ce.rta1n spec1, C 1 ems 

. lit logical and int~itively () The fact that the cases analysed .fit so neat y . n 0 

sound models also suggests that sentencing disparity., ,in . sd'£ar as it 

\) . h . been ~entenced tio terms (it~f'\ applies t~ Federal ~rug offenders who ave . i' (,,...,J 

is not Bucha. s,erious problem ~ashasObeen, imagin~d. We do ~mprisonment , '0 '.' . 

d · . t ·but· we· do claim that courts in riot claim that there 'is no 1spar1 y, 
,'. 

1 t C~_rta1'n aggravating anl.l.d mitigating factors in a consistent gen~ra trea,' '"' _ 

d to be treated ,alike, a'nd unlike way,'" with the .. result that like cases ten. 

cases tend to be treated ~differently.; 

t, 

" cO.nscious of the limitations Qf our study. , At, the same time we are 
, 0 ~ JJ. ", r;:~> 

W'e< did ". 1 t d' T the dis_parity 'that ol>taihs h:etweennon-' not, for examp ~,os u ~ 

custodial a~d cl,lstodial sentencing practices even though a similar 

method~logy could also be devised£or this purpose. As previously 

!P!J 
i d · t d a~more t',horough study ~_ n 1ca e , 

Q .~ ='. 

would incorporate an analysis. of all drug 
'-~ '.r:; i, '" ;': ~ , 

" a. ne' ed·. ·to describe and eval~.ate. t. he ' Ind.eed whenever there :i..s 

::s::~ us<ified se,\~enc1ng d~sparity th~t ~lns;;'ithr~g~rdt'; any' 
, .:; 

, 
, .. 

'particular, type of offense (e.~. armed l.:opbel'y,[Di'lnsla~ghtet, QIar.cen,y, 

sexual assault) the same killd of met.hodolOgy may PFOfitably be apeli.ecl,."· t'n' 

,,, restr1' cted ourselves to;t'he s. tudy of Federal drug " ~ this study ~e have 

If. 

o (\ • _ 

a n-atural pr.o.gre.ss. ion would be to analyse the sentenc),ng, offences only,~ and ;, 

Q p~~t~rn ofofiender~ 'who breach Statecirug laws. This could ~ followed by 
-''V: .. .'0 . 

an examinat:Um of the disp~rity (orsiml:olat;Lt;.y) J,.betwee~, State; and Federal 
," 

. be., ,for example" that the ,impreSSi<lll Qfg,:r:oss sentencing pr~cti~es." It may ,. .. ,. .' ',' ., <;;I , .~ 
.. 0 

\') .r,': 

~ ...• 

'= 
Q =. , U " 

Our st:udy identified nine variables which appeared lio be most 
,; 

infltrential in d,eU!rmining sentence lengths. This of .. course is not ~.he 

same as sayirig that references t~ these nil1e variables were made in each 

Clnd every case~ " J;,ndeed one of· the difficulties encountered in out study 
Q 

was that if the judges did' not refer to a particular 'item in their address 
·l\ 

on sentence (e.g: that the offender was a drug addict) we had no Qway of 

knowing whether thi~ factor~wasrelevant to the se?tenclng decision., We 

had" t00'assum~ that the fac,.torwa's not: .. a consideratioh.'".In othe'r words our 

analysis was restricted t;!> wha'tthe judges said and not" neces~arily to what 
(i. ,0.. \1 _ . ' ,\ -:: , 

they thought,. However having' identified nine variables' of great 0; 

, \.~ 

signi£:i.cance it would seelll,reasonable that henceforth these same variables c;. 

Icou1d tie 'used as a Cl1eckO'lis,t for judges when they are considering 

sentence'~ 
'Ji' 

." .' . "0 '-'L , 

If it is, ,known that all these variables are taken into a.ccount 

in the sente~cil1g proc~s.s, th,en the reasen~ givenoy jud~es would bec;ome 
' • • ". JL tf. ,,' 

more, uniform. We do not suggest 
.... '.- -..... ' -.' .. ( ...... " , . ,',.,,' 

shotild,,'betaken into account but 

th<Jtonlythese factoi:'s. on the" check-lis t 
o 

that' none of these f.a~tqrs should be 
, t;!,. 

;ignotedoX' (ifrelevarit) n,oto:adverted to" ,:!-o the reasqns given fot the 
~ :~ ~ 

1,_1t 

,13ent~n~,il1g deciSion. 

,fl.;. " 

.: .~ .: ',\) , . ' 

Out' researc::hdoes not reveal any Sig.!l~f:)icantprobl~ms with the 

JIowever it':is.SUbntitted, that the system ." " .' ' . ~ 

common" lawsystem'1of' sentencing. 
' - "(( .-.".". ':,' ., ': 
. 'II 

. cailbe illiproved. or;>;asSistedby fomputeri~ed; au.alysis. and mon~t'oring of 

;:'" .. 

• c' 

\., " 
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" 

':1 

sentericf'ng"decisIons. ,+he kind of' . models that have been developed .in this 
'r,; (.1 {l 0 

study serve to high,light what tl1e judges as a group cons.ider to be the, 
"0 

r,' \ 

c'It is not suggJe~ted that there " 
, ',' " -

important determinants\\of sentence ;i,.engr"'). 
. ; ,,' 'w V" 

, \':;. . .' ';':', 

are not other relevantdetetminants, only that such determinants"are riot 
I - .. ' 

st~tistica}:ly s{gn!ticant.· .,' Accordingly,? the type of models developed here" 
,t ." 

could "be used <is guidelines for sentenced;, and' tie of partic~lar" 'assistance 
o ,.r; !', 

'!.\ 

for neworinexperiet;lced"seritellcers. TQe modeJ. could ,.~ used asachecking 
• <. < ':1 - ". ('l 

device,the septencing" judge first reachin~hisor het decision in the 
o . . 

normal way and then testing it against the 'nQ,~ional' sentence. '-' 

" 
lie have submitted ,that judges' wou:l.dbenefi;t frOID a sentencing model 

<J 

~ 

-:J- () 

of a kind ~ef,~rrE!dto in this study. 
'. "'\ '0 

We point (o*t that ,the Gr,pwn 
. _',~ . . I) 

" "ros~cutor, counsel fOr~he.:de1oce, the prisoner, and indeed '.ppeal" coutts. " 

thetnselve's would also benefit from the .availabilityof such a model. 

Legislators may, ~lso wish to know what considerations are taRen iJlio. 

<0 

a Q 

account by the , cO\lrts ,1:}l "sentencing an4" whether the~e ('ar~'appropriate .In 

," 
sho~t ~amore sc:i.entific syste~' of s~nten:,cing c::ouid 
0"0 ." \\ :;' 

ignoran('~ would be replaced by knowledge, and where 

prevail, where 

. '" ," '1': ' .. 
criticisms'relating to' 

disparate sentencing "can be evaluated" and, if nece'ssary: "checked:,,' 
." ' 

o· 

I] 

To ~ worltable the q10del would need to be modified frQm t~metotime 
o ,,~ 

by i~corporatiilg the most reucent decisions. This"· would :ensure a c:I,rnamic c::" 
. ~'. . 

" u 

sente1,cing sy:stem,retaining'al~ the fl~xibility.;?f the curre?t,sysbem 
< ~, • 

"If'-', -. ,.....,'..' .' .,' . , . 

while helping to redl1ce the frequeJl.cyof unj~s,tifieddiSp~ritlesin 
. . ' t·· ~. . 

• ,I) seri~"enCi ng '" The mode1would "th~ref ore'begu:l,ded .by the~Jt4ges 

themselves, andthe.1udg~,s decisions in "turn would lbi:! 
l0J >', 

" ';v 

,model. o. 

'" 

" n 
v· 

0" '''. 
0'0," l.," 

., 

\\ 
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o E. 
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F. 

G. 
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(list 

0' 

o 
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c' 

G, 

'-~, 

'0 

SENTENCING DATA, It ' ,.' 0 

FEDERAL DRUG'OFFENDERS 

Case Name 

Date(s) he~rd , it, 

Datesentence:±mposed' 
0, 

Date sentence 
:~--~--~~~~ 

Off,ance Senten'ce 

Type 
ea9h charge sep. ) 

~ -, ' 

(j 
Verdict 
(G, or 14) 

,_, __ , ,11:r., 

' .... I---J~', 16, "" _____ ......... 117 
,," 

Fine' 
($lQQ) 

'---:--,,-

Sequence No. I I 

Il 

" 

Other 

," 

CJ2 
" 

,~., 

, " 

:,"t. 

:{, 
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r-':"· 't;,:-' , 

. '"", ,. . 

~r 

'r'"'' -';.'< 

, . 
. ~" :.1 

K. 

/1\1 

. ," 'r)!! 

'I \, 

\). 

\\.' 

> 9,,' 

o. 

' .. 
. "!l" 

". cO 

,I,. 'Ii. 
._ 0 

,-

IJ· 

/) 

., .... ' .... ' ..... . O.1f' .~ 
... " ••••...•.........•.••.••...•.. ~.l~ .•.•.•.....•.... ....• ~·· •• u •••• · ....... · •••• ··•· Comment 

. " « 
...................... ".".. .. .. .. .. • ............ I. ~'. .. .... " .... " .......... ~ ... "." ._ ., .. ' .......... " ........ ' ........ ~ ............ _ ... ~ ....... ,: .. ·w> .......... ~ 

~} , 

~ ... .. .. . .. .. .. .. .. .. .. .. ;. ........................ ~ -0 .. ~ ... ~ ..... ' .. ~ ............ . ................ t! .. ,. c- ........ .. ·0" ... 

.. .. • ' ",~ .' .',a ... '.' •.•• ,_ .. ~<. a"a " ..... , ... \' "" " ........ ~'" .... \ .. ' .. ~ .. ~ ... ). ...... ' ... ' ............................... ' .................. .. 
'~. v . . 

Circumstances .. ,e ... ,_ Ii. .. ,.,," .. ' ....... e,," .......... ~ ........ 

~'; .f .. ' ...• ~.~. 
. )\ 

n ~ l' 

•••••••••••• '.~ •••••••• C> ••••••••••••• ~ •••••••• • .......... e' ••• ' ..... . 

.. .. .• a'a -•• • _\;_ .',e ..... e' ~ '.0 ........ 0' •.•.•• a.a .',a ........... ~ ................. /, ••• • ~f' • CI •••• .; ••• ~ ....... '.:) •••• 
, .l-',~ 

• • ' ••• (l •••••• . (~ . 0 ." (:\' • 

~ .....•.•......... ~ ...... ~ .. " • •••• -:e_ •••••••• • •• , ••• 't •••• ~ • ' ................ . 
Type" of Drug 

Drug 

I" .1 \39 
J..-..L-..;-,'l4'2Q 

v- . · ..... 1 """"--...... 1 .... 1--'--1 -.114 o· 

1 1-. I r I '.: I~·j 

E,st. Street Value 
($100) 

I pS 1,-. .J...I ...... ,I'-· ...;J.\_' L...,-I]46.· I I' 1"1 In 147 
a.....,..;..J~~8· ;1 "\ L.

-1--L--.,.....L.-.1.1·.....;.J1' 5 0 " II '_ 
Prior Criminal Record" 

E~:bima;te of se~io~s~(ys: . 
(ak GeneralCr~m~na1 Reco~d' (in¢lude drug o£fe~~es) .. 
(b) 'rugc~nv~ction Record only, ,; ' .. 
(c)' ~\pproXi;,nate date of last c,?nviction for .d~ug. offence 

tdL1iomparison, of present offen,c~ with .prior ,dx:,ugrecord 
Q \1 

Drug. ,Addict'ion . Is 'lj offeridel;adru9 adcli'ct?-
,-' 

·la. _ 

'dO ,' 

'.:", 

1,....;_ .... «;.:.,; ..• -.;..' --,I~ 4 

L-~"'----,...l]'3 5 

() 

3.,7 

38 

n. 

II 
o 

\ 

o 

~, 
, .. , 

\, 

.: 
o >~ 

c 



---.----~--.--- - ~ ---~~-
- -- -- --~----

r·' G 

, . 
,f f( ." r " 

",' '.l 

. 0 

P. 

·0 

o 

"" \ Q. 

1:) " •• ",-::;;:;.-:;; 

o 

/; 

f' 

<7 

r. 

." 

Type of Appeal 

RE!su'l t of Appeal 

0', 

c 
Impris. ' 

56 

.' f) 

N'~P.P • Fine 
($lOO) 

Ilf 1.1 60 

O,ther' 

L .... , _,_.,'\ _...,,1 61 

.............. ~ ..... .. 
• • • • • • ', ••.• til ... ' ••• ". , ...... , .. ' ........ ~ ~t ....... !' ........ :ta}: ~e.~:~~. f~~. ~~~~~~~~~. ~~ .• :~~~~~~~ 

•••• "" ••••• (i •••••• ,., •.•••••.•••.••••••••• -............. . 

. ~ ~ 
" ~' .................... .. 

Sentencing Factors 

TABLE,l. 
\)., 

Q . 

..Factors r,elevantto sen tehce ' imposed. 
I.' 

Factors relevant tospe;:ffied N.P.P. 

'A. or:·l No. 'A. or M 'No. " 
, I ' 64 

c ' 

TAsLE 2. Generc:il prin.~ c.~.·l.J~esrelio!!(; bn,i!};. judgement 
.., tJ I) • '! 

.0 

.' 
f:J' 

r. 

,0 . 

·0 " -'"1" 
. " . ":1 ,'> 

", 

" .. 

, )1': 
}, . 

jt 
I 

o /J 
<7 - I' 

/ '-

l 

'L, l] 
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Jurisdiction 
-------~ 

o 

_ YJ' first one whic~ identifies the 
'I,,' 

),1 t;;:. 

State""tbe seco~~ identifies t~,e court. 

ApPE!a'l is ,coded 
~~. (, 

24 

/1 

State 
" . 

o 

o 
'Q A.C.T. L' 

o ~ .. 

SENTENCING FEDERAL DRUG OFFENn.J!:~S '; 
-"0 

N.S.W. 2 
• (1 

3 
CODING SCHEDULE 

o Qld a 4 

S.A. 5 
" 

..... o " W.k • 6 

Tas. 7 

N.T. 8 
o 

l~ Court 
o ,. 

r!J 
o 

(l 

Courts of Summary JuriSdiction 1 
Cl 

,. Q District or CO!;lfity Couits 
p 

2 
() 

,," '\ Supreme Court Q 3 
'0 

'.fI. 

o " 

Court" of (Criminal) Appeal 
\ 

\ (1 o. 

federal Court 
~, . o .' 

'0 

• '!\..~ 

- (j "l' <1'. 

o 

o If 
Hi'gh COQrt of Australia 

l) ;;;::~ 

"/1 
6 

" u " . 
,,' 

:0 
'.,,' 

, .... 

Ii 

". '0 
.. -.~ .j) "J;-

'" 
O';J 

a .0 
, ' 

o· 0' 



··,0 m :. ~~~~ .. ~ .. -.... ---.. -... ----------... -~~-~~-~---:~----:--~-~ ____ ---------I-~~---~f-------~----~------r--~------·-~--~~~-~". ,~~-~. c-""',"~","-",i-~-"""'~='''~==''''~''''''''=~=_~ __ '_!t,_" 

d ffi I 5. -- & "! ;j 
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o 

.. 
o 

-(J--";',' 

tJ, 

l' 

',. 
~ .. ; 

". 

105,; (.)' co " . '. " .• if. n 
Q 0 _ . . 

i. '1j 0 if: I ~f 
bffertce· -'-'---

Import/Export 

Section unspecifie~ o " 

233B( 1) (b) 

233B(l)(cb) 

23~)B(l H'd) 

Possession 

Section unspecified 

233B(!) (c) 

2:nB( 1) (ca)' . ) . 

" 
Othe,~ Offence 

/) 

c, 

St~te offen<;.e', in box e .g'~ 

,0 

= 

.:i" 

~ . 

.. r> 

Code' 

A 

B 

C 

D. 

E 

F 

,G 

" 

(1 " 

>!" 

d­

" 

-"--' ~-""~I ,I-Ro~bery. s. 96 .. 

o. 

". 

K ''1 Q 1i 
f,~' .. ' .' ~~1 Net Sentence ,'_: 
\;'.... ~~ ","! 

lJ ' .j" " "j 11 " j~ . , imp., ,~f.rs to actuals.note:c" ).mpos.d in ",:pect of an, •• t!l'nces ••• g'j 
I~ ~ '"if th<!re are. to/. sentences, of 5 years each. but are to be, served 'j " , ~l , · ,.::::::r::::~ insert ~500', If they a~e ": be served conseCUMvelY!: 

b\). 

Ii 

· ,'1-' 
c· .~ 

',~ 

J) 

.0 

N.P~P. 

·Fine 

"Other 

o. 

lnsert. Non~parolepedod if one is specified. If ·.court refuses 

to specify a Il~ri-parole period insert 9999. If nop-parole pertod 

is .not referred to at all leave blanle. Note, if expiry d~te of 
() 

N.F.P. only is 'given calculate 'period from date sentence impos.ed. 
I, \!:Ii ' 

Note that this is spec1fiedin $100 units • If ': the fine is less. 
"1 \1' " ' 

. than $1,000 take;ton~arest next whole number:, e~\g. $850 enter 9 • 
~1 ':v 

Similarly for $10,250 enter(~03. 

:~ ". . ";'.. .~: .-

Recogni.zance or bond wi.thout supervision 1 
. . ". '" , ('. 

Probation recognizance or bond \ol:j.thout sU~,ervision '2 
(, ,.' . 

SU$pend~~rseritence 
, • > '.11 ", 

. ... G 3 

Restituti.on or 'COT'lpenl?ation /.J' 
-C't!. ''''I 

I" (', 
4 

i; 

... 'Z). F~n:·feitur.e ()~ drllgs/money:"· 
<l.. o 5 

deterftlo,n 

Serv:(.ceor Work Order 
\t <"() 

Centi:e· 

of the Court· 

(insert in commentsectior.) 

" , 

".,''' 

6 
'. I) 

7" 

" . 

,9 

o 
(~' 
I·' ,. 

'0 

.~ 

. t 

f ., , 

.:) 



'(, 

.0 

o 

." 

. l!t. 

,Type, of Drug 

. .' 

Narcotics 
:,' 

Opium 

Ueroio (diacetylmorphine) 

Horphine 

Other ( unspeci,.fi~d) 

Cannabis 

Cannabis/Indian Hemp 

Canna\?i'sseeds 

o Marihuana 

.Cannabisresi~'/ha$hish 

Cannabinol 

Liquid hashish/hashish 01,1 

Buddhk sticks 

.', Amphetamines 

rl 1) ," 

Barbiturate/hypnot;:ics 

Tranquillizers " 
. ·Il> • u ,-, -C;';': 

, Jlallticinogen~' 

'", . 
'0 

, ' 

{~ I' 

, f' 

01 

02 

03 

04 

11 

12 

14 

15 

16 
" 

,,18 

o 

21 

. c .. 23. 

24 

. " 

• D 

"-;J 

fJ 

<" 

. II 

C, 0 , 

'J, 

.'J . 

!.;, 

. I 

. w' 

j, 
I .. 

I .. 

. 0: 

. ,0 !i 

, 0 

n 

" 

.~, 

106 • 
. " 

'" Prior Cdminal 

'f 

.I!i,s timate, seriousness of" crimina:!. re~ord in accordance ,with the B ~ 
Q ", 

(If borderline J.nsert lower numbe'lo.) following scd.e. 
" 

o " .ptns jrlth no provtous" convictions. . W 

Persons with convictions of a minor nature -'usuailY dealt 

'1. 

1 

u , with by'fine or bond~ 

2' Persons with prior" convictions for se,rious offences, but dealt 

'" 
D 

with by pro~atio~.order or suspended se..~;ence •. Include in 

t'thi~ category. persons sentenced to tetm; of imprisonmel\t, ";;2;:, 

" '[/ 
which 'in theaggreg~t;)e do not e~ceedp months. "For example 

o ", . 

two consecutive, sentences o~ 3 months ea'ch would just qualify 
~: 

'0 ' 
for inclusion he,re. v 

"However if ;in add i t;:i on to these sentences 

,,4 

5, 

\) 

the pe,t,!,orl hade previously serV'ed a term off: impriso'Oment then 

the o~ot:al, 'period of imprisonmeritwo~ld'exceed 6 months. 
.-;( 

Persons sentenced previous Iff to imprisonment for more than, 6 

mo"~ths but less tha~ 3:Jlars: 0 (As: i.rl2, add" ~en:encfis 
, 

t;:oget;her ifmo .... e than one 

per.sons ·sentencedpreviollsly ·to ''3 years' hu't Jess' than '10 .. years i." 

moreth<i0 

" - , ' -'f,,\ 

Persons 

. '11/ ".Ii . 

. (As Gll?OV~, 

" o('.more~ 

t~ -

~. 

((" 

(', 

(1 

"'f' ' 
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(..I 

'(b) Drug Conviction ,Record Only 0 

Estimate the seriousness."of'the ,offender's criminal re(!ord 
,-.' IJ ~ 

according, to the above s'cale., but disregard all offences e~rept 
. ' 0 , 

for drug offences. 
() . 0 

(c) Approximate date of last convictions 
o 

,This item is self-expI'anatory; 
~ . . . the ,last two \~i.gits of the yeal:" 

of conviction should be"entered only. 

(d) Comparison of recent offence· with prior drug record 

~J • If the offerider has,; a recor,d"of prior drug offence(s) indicate 
o 

,whether tfie present offence (the most serious if more ,than one) 

is 

(a) more serious 

(b) less serious 

"(e) about, the same 

(d) n.otsure 

than the offence(s) disclosed in'> the" record. 

, 
Offenders c'Particulars, 

(l :;:'; "\ 

2 

3 

4 

11uchof thi~, material has al,ready been coded in the Federal 

" 0 

(\ 

o • ':l (i"J. . 

rrisonersProJect. Check to see whethe,r the Federal Prisoners Project" has Ii 
" () C1 ," : 0 • '1 - "J" 

," - -~ . • , :.' -(3 ,-; . 0 

been filled in, otherwise there lI!aY be problems in locating thi's 

" information. dI~ '11,0 detai,ls' are availablefrora that project it will be' 

necessary 'to ~btainthe following detdls: 

'11 

S~X ' 

Rcice 

,ijate of Birtl1, 

Harital,:;Stattis 

(.1, ~ 

0. 
. Occupation , 

" . ",(2, 0 

llattonality, ,~tc. 
,", '..,' 

, > ~ 

Q' 

, .0 

o 

"l •• , 

"This din be" done hycQmpl~tlngFe4era}. Prisoners PrOjestlt'»~ta shee.t. 
(I • ~) 

)l 
, 0' 

·6 

I.;) 
-.f-l;', 

." ·n '<, 

uQ' 

, ,0 

, .' 
,0 

I. " " 

6 

, . 

I) . 

I 
Jl .....•.. J .. 

tij 

'I'·.! 
'. 

: ,~ 

1~ 

" " 

(1 t.." 

. I' 
\\ " 

.0 

o 

" 

01 
o 

Drug Addiction 

'b "Simply insert whether the "offender isconside~ed to be' a drug " 

.addict 

Appeal 

-' "~. 

" 

Yes 1 

No 2 

Unknown 3 

If this case is an appea,l state 'whether it is: 
·7' 

an appeal agaJinst conviction only 1 

an appeal. agaillst sentence only 

(a) by the offender' 2 

or 

(b) b:ythe Crown 3 

an appeal against conviction and 

sentence 4 

not stire 5 

Result of Appeal 
,? 

Ind1c,a,te ,w~e"ther there was a variatio~ to sentence as fot'lows: 
1)'(1. 

Pdoi' Sentence 
~ 

.. ' Yes" " 1 

2 

Inse.rt old nsentenc~ ,which now has been . vari,ed.' 
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Sentencing FaCtors 

LISTS land II 

o • 
Lists I and II attempt to identify factors that are taken ,into 

account ¥hen the court d~t~rmines .thesentence' to .~. imposed. They" are to' 

be' inserted if ahd only if they are expressly adverted to or clearly' 
'() ,) -

v 
i~Rlied in the course Cif the courts deliberations on sentence. The items' 

" may~ prefixed w,ith 'A' (for aggravaCing fa~tor)where the court has 

singled out particular factors which it thinks justifi~S a harsh approach 
~ 

to betaken, 'and conversely the factor.s justifying lenien.cy should be 

prefixeq with "M' Q (for niitiga.ting factor). If it is not clear ~whether the " 

faC'"-,tor advertec! 'to should be labelled A or H, ,omit the prefix but ins'e:rt 

the relevant it.emnevertheless. 

o 

~/ 
to ,the wll:~leof the " Note that the, same consideratil~' maJ1~'relate 

sentence as well 0 as to the~ non-par:le P~~ If so, insert them in both 

boxes., If forexainple a factor relates speci:Hcallitod the N .P.P, 'but n(}t..0'l 

to!;:he sentence ~eneral1Y\, only insert the item in the N~P.Pii,box. 

Where new aggravating factors or mitigat..ingfa.cto.r!;i are 
. " 

~.~ 

number for future reference. 

!::> .n 

\ L "Withregard to the final ~tenl, 

, . ~reFprOVidedtor'th~ "ead s~~tenc,eand 

to,._ 

to the N.P:P. only~' the lettetl"N"should be inserted after the °j,tem 
"" \l' • "> ~ \~ ,. 

Thu,s"if the cour~re(Nces ii 'N.p.p •. on the:gr~1,1I1d~ of"r~ha'bili't~tl~,!f 
';' . 

o .' 
. ;," 

o 

the appropriate entrt would ~.. 1-1 1. 
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LIST I" 

00 . Drug' \ " 
50 Offender 

01 
02 
03 
04 

10 

11 
12 
13" 

.. ~ 

type of dri\g 51 prior drug criminal record 
,quantity of,\ drug 52 badcharac~er, < incl. non-tirug 
value ,.=:;f dr~g offences . 
quality of d~~ug 5~3 prior good" character/first 

. \ . offender 0, 

~ 54 unemployed 
Nature of dr?g\ " 55 . drug. addict' 

'1'" d" . ~ . 56 on' parole/probation/bond at 'time 
'asa ea. to ,hard drugs (I of offence ,. . , 

a comparat~vely'\~arm1ess drug 57 under influence of drugs/alcohol' 
a ~ighly dl:~struc~ive or har-mful 'at time of offence ' 0 

drug " \ 11 58 age of offender: " 
14 drug as a serious '\social evil 59 alien or ethnic background \ 
15 'user/addict involved in crime .60 mental i'1stabili'ty or disorder .' 
1,6 corrUPtive,filth;~\ det~stable, 61 physical il1ne~s or handicap 

,,17 

,,20 

21 
:22 
23 
24 

030 

vile," wretched.' , . \' ,. 62 fami1~al" domestic circums tances 
as a 'lead' 'to . crime' ~ 63 ( .. " ," \ pressures unspecified) 

0\ 
p~r~os~, of Offence '1)\ 70 Other 

traffi~k;i.qg~ fore commerH.~al gain' 71 effect of sentence on offender's 
for persqt,!'l;' ''''':JlSe ' \eniployme!:lt prospedts 
high pJ:of\t;~; .• ~:i5xpectation \. 72 'free' to do what one wishes 
trafficking in general II 73 tack of" affirmative evidence 

D ' \ .• 74degree()£ .. ,coQperat, ion with 

'\~' 75 . authori.ties 
Nature of."oUen~e remorse c" 

, \ 76 .prosvects for rehab~;titat;i.ori 
. "'~J . premedltated/plannec:f \' 77' guilty plea ' 

32\, !?pon.t~eol1s . ',,' \ 78 d 1 
'33 'I . ' .. " " e ay . ··linvolving co-offertder/s \. 79,'no reasons given for sentcilce 
34', 10. ffep.ceca.rd.e.d"out alone . 80" prev~lence 'of drug use 
35 ) syndicate/organized or \/H isolated .. offence 

' professional crime " '(.,.8,2 trafficking to support ,own habit 
36 large scale/maj or of'f.ence 1t'3 ti 1 d ,.(( 
,37 "smalfscaleoffence . ,,".~\ me ,!1 rea y slt~nt in jail 
38 . ,'.. '. " 8, influence· of ~her on offender 
".use.', .0. f .• v16lenc:e, ins-*~u~)e of .90, .. conversion .to,religion 

.' 'weapon ? ,'\."} \ 91\. '. am.h, iV.alence to gravity c;>f 
390ffellder threatened w~~~ " . ,trafficking " " 

violence t('( "comply, ~ith 
impo):'tation ." 

IJ· 

.0 

"'.-' 

1 
'~ 
." 



:~., ~ 

If \\ ~.l r\ 113. 

0 
I ' 

~ 

~r .. I) 

./ 
I 

1/ 
,: 

LIST II ~Jr 
I)" 

01 Giving e,fect to, legiSlative intent 
" 

0 
02 Desirability for consistency in sentencing ,'~ . ',' \) 

03 Qeterrence (general Qr' unspe'cir'ied) 
" 1.<;:1 

04 Deterr,ence Csped'.fic) 

o 

~ 05 Preyalence of offence 
,t, 

06 Retdbut"<ion 

07 Just Dese,rts 

08 Denunciation 
" ~ :), 

09 Community protection' 
, " 

10 Rehabilitation " 
\\ 

11 Mercy 

12 
0" 

Inc,~pacitation (separ~t:t9rt; (solation of' offender) 

13 Other (specify) 

" NOTE,: <Mip.g to the unce1:'tafnties. encountere,d with", 
codfng the information contained in,tbislist it 
was de'Clded not to p~Qce.:!d witQ .anaiYSing,)"tb~se dat,.<le 
:r 
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