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CONFESSIONS AND _______ _ 
THE SIXTH AMENDMENT 
RIGHT TO COUNSEL 
(Part I) 

By 
CHARLES E. RILEY, III 
Special Agent __ 
FB/Academy 
Legal Counsel Diwsion 
Federal Bureau of Investigation 
Quantico, Va. 

Law enforcement officers of other 
than Federal jurisdiction who are 
interested in any legal issue discussed 
in this article sbould consult their legal 
adviser. Some police procedures ruled 
permissible under Federal 
constitutional law are of questionable 
legality under State law or are not 
permitted at all 
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MASSIAH v. UNITED STATES 1 

THE BEGINNING 

Winston Massiah and Jesse 
Colson were seamen on ships of the 
Grace Line during the late 1950's. In 
April 1958, clJstoms agents received 
information that their ship, the S.S. 
Santa Maria, was scheduled to arrive 
in New York harbor from Chile and 
that it contained a shipment of co­
caine. Customs agents boarded the 
ship when it docl<ed and found in the 
"aft peak" five packages containing 
over 3% pounds of cocaine. 

Massiah and Colson were subse­
quently arrested and indicted for Fed­
eral drug violations. Following pleas of 
not guilty, both were released on 
bond pending trial. While free on 
bond, Colson met with customs inves­
tigator Finbarr Murphy and agreed to 
cooperate wit:, the Government in its 
ongoing drug investigation. As part of 
his cooperation, Colson consented to 
have a portable transmitter placed 
under the front seat of his car. 

On November 19, 1959, Massiah 
got in Colson's car, and Colson, fol­
lowing Murphy's instructions, induced 
Massiah to talk about the shipment of 
cocaine. Massiah spoke freely, and 
the ~ntire conversation was overheard 
by Murphy, who w&s secreted in a 

nearby car equipped with a radio re­
ceiver. As a result of Massiah's ad­
missions, several additional defend­
ants _ and co-conspirators in the illicit 
drug operation were identified and 
prosecuted. 

At Massiah's trial, defense coun­
sel objected to Murphy's testimony 
concerning Massiah's statements in 
the car on grounds that the Govern­
ment had obtained the statements 
through illegal eavesdropping and 
therefore in violation of Massiah's 
constitutional' rights. The trial judge re­
jected this argument, allowed Mur­
phy's testimony, and Massiah was 
convicted and sentenced to 9 years1 
imprisonment. 

Massiah appealed his conviction 
to the Court of Appeals for the 
Second Circuit, restating his argument 
that the Government had obtained his 
statements in Colson's car as the 
result of illegal eavesdropping. How­
ever, perhaps realizing the futility of 
this argument in light of established 
legal precedent, Massiah added a 
new argument to his appeal by alleg­
ing that the Government had violated 
his sixth amendment right to the as­
sistance of counsel by having one of 
its agents approach him in order to 
obtain incriminating statements after 
he had been indicted and had re­
tained a lawyer. In support of this new 
argument, Massiah cited the 1959 Su­
preme Court decision in Spano v. 
New York,2 noting that while Spano's 
conviction was overturned bya unani­
mous Supreme Court because his 
"will was overborne" and therefore 
his confession was involuntary, four 
justices stated they would have also 

" 

Special Agent Riley 

reversed Spano's conviction on 
grounds -:'at his confession was ob­
tained as the result of police interro­
gation after Spano was indicted for 
murder and his lawyer had advised 
him not to answer any questions. 

In a 2-1 panel decision, the 
second circuit rejected Massiah's ar­
guments, ruling that the constitutional 
standard for the admissibility of a con­
-fession in a criminal case is voluntari­
ness, and there was no evidence that 
Massiah's statements to Colson had 
been coerced. In rejecting Massiah's 
reliance on the opinions of four jus­
tices in Spano, the court found that a 
rule prohibiting the use of voluntary, 
highly relevant statements on grounds 
that they were obtained by a Govern­
ment agent from an indicted defend­
ant who had retained counsel was not 
required by the sixth amendment and 
would needlessly hamper investiga­
tions-investigations that frequently 
must continue beyond the indictment 
stage in order to ensure that everyone 
involved in a criminal enterprise is 
identified and prosecuted.3 

On March 3, 1964, Massiah's 
case was argued before the Supreme 
Court. On May 18, 1964, in a 6-3 de­
cision, the Court reversed Massiah's 
conviction and in the process created 
a new constitutional standard for the 
admissibility of confessions based on 
an accused's sixth amendment right 
"in all criminal prosecutions, . . . to 
have the assistance of counsel for his 
defense. "4 In short, the Court held 
that Massiah's sixth amendment right 

to counsel was denied when "there 
was used against him at his trial evi­
dence of his own incriminatory words, 
which federal agents had deliberately 
elicited from him after he had been in­
dicted and in the absence of his coun­
seL" 5 

In a dissenting opinion written by 
Mr. Justice White, in which Justices 
Clark and Harlan joined, it was noted 
that while the sixth amendment b.ad 
been interpreted to guarantee a de­
fendant's right to the assistance of 
counsel, without Government interfer­
ence, before and during trial, it had 
never before been used to exclude 
from evidence a defendant's voluntary 
pretrial admissions. Prophetically, Jus­
tice White wrote: "The importance of 
the matter should not be understated, 
for today's rule promises to have wide 
application well beyond the facts of 
this case." 6 

This article describes the devel­
opment of the sixth amendment right 
to counsel since Massiah, with em­
phasis on the impact that this deci­
sion and decisions that followed have 
had on the admissibility of confes­
sions in criminal trials. 

GROWTH OF THE MASSMH 
DOCTRINE-WHEN DOES THE 
RIGHT TO COUNSEL AlTACH? 

The growth of sixth amendment 
confession law predicted by Justice 
White as the result of the Massiah de­
cision has materialized; however, this 
growth was not immediate. In fact, the 
importance of the Massiah case was 
quickly overshadowed by the Su­
preme Court's landmark decision in 
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". . . Massiah had established that a voluntary confession 
deliberately elicited from an indicted defendant by the 
Government in the absence of counsel could be excluded 
on sixth amendment grounds. . . ." 

Miranda v. Arizona,? in 1966. In Mir­
anda, the Court once again stressed 
the requirement that confessions be 
voluntary before being used as evi­
dence against a defendant. Then, in 
an effort to help insure voluntariness, 
the Court ruled that a confession ob­
tained as the res If;': of custodial inter­
rogation is not ~dmissible unless the 
Government fl,st proves that before 
the confession was obtained, the de­
fendant was advised of his "Miranda 
rights" and freely and voluntarily 
waived them. This new rule provided 
a powerful weapon for attacking the 
admissibility of confessions, and con­
sequently, there was little develop­
ment of the principle announced in 
Massiah during the late 1960's and 
early 1970's. 

However, beginning in the 1970's, 
at least two trends emerged which 
made Miranda a less effective tool for 
defense attorneys to keep clients' out­
of-court statements to the police from 
being used against them at trial. First, 
growing awareness on the part of law 
enforcement officers of the require­
ments of Miranda resulted in fewer 
violations of the rule. This was espe­
cially true of violations caused by lack 
of police training (e.g., complete fail­
ure to advise of rights or obtain a 
waiver, etc.).' Second, in a series of 
cases beginning with Harris v. New 
YorkB in 1971, the Supreme Court ar­
rested, further growth in the applica­
tion of the Miranda rule. As a result, 
defense attorneys were no longer as 
successful as they had been in the 
past in having their clients' out-of­
court statements to the police ruled 
inadmissible on Miranda grounds. 

26 I FBI Law Enforcement Bulletin 

Faced with admission at trial of 
clients' damaging statements-state­
ments found to be voluntary and not 
violative of the Miranda rule-defense 
attorneys were forced to look else­
where for arguments that might result 
in exclusion of this damaging evi­
dence. Since Massiah had established 
that a voluntary confession deliberate­
ly elicited from an indicted defendant 
by the Government in the'abSence of 
counsel could be excluded on sixth 
amendment grounds, it was only logi­
cal that defendants would raise this 
argument in an attempt to have their 
admissions excluded. This argument 
worked for those defendants whose 
cases were factually similar to Mas­
siah; however, if the incriminating 
statements at issue were deliberately 
elicited prior to indictment, Massiah 
simply would not apply unless the 
courts were willing to find that the 
sixth amendment right to counsel had 
attached at some earlier stage in the 
defendant's case. 

Attachment of the Right to Counsel 
Before Indictment 

In Kirby v. IIIinois,9 the Supreme 
Court reviewed a number of its prior 
decisions concerning the sixth amend­
ment right to the assistance of coun­
sel. While Kirby was not a confession 
case, attachment of the right to coun­
sel was the major issue, and the 
Court ruled that the right attaches 

when "adversary judicial criminal pro­
ceedings" have been initiated against 
the defendant "whether by way of 
formal charge, preliminary hearing, in­
dictment, information, or arraign­
ment." Additionally, the Court found 
that Kirby's warrantless arrest as the 
result of a "routine police investiga­
tion" did not equate with the initiation 
of "formal prosecutorial proceed­
ings." 10 

Af~er Kirby, a defendant who 
found himself in a Massiah-type situa­
tion noionger had to show that he 
/lad been indicted at the time his 
statements were deliberately elicited 
in order to make a sixth amendment 
argument. Instead, he needed to 
show only that at the time the state­
ments were deliberately obtained by 
the Government in the absence of 
counsel, there had been an arraign­
ment or pieliminary hearing, an infor­
mation had been filed, or he had been 
otherwise formally charged. Addition­
ally, the general term "formal charge" 
used by the Court in Kirby allowed de­
fendants to argue that 'the sixth 
amendment right to counsel attaches 
at even earlier stages than those spe­
cifically mentioned in that case. 

Attachment of the Right to Counsel 
Based on the Filing of a Complaint 
and the J.~$uance of an Arrest 
Warrant 

While it is generally acknowl­
edged, based on Kirby and lower 
court decisionJ),l1 that the sixth 
amendment right to counsel does not 
attach as the result of a defendant's 
warrantless arrest, many defendants 

i 
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have argued that the filing of a com­
plaint and the issuance of an arrest 
warrant constitute a "formal charge," 
so that formal prosecutorial proceed­
ings have been initiated for sixth 
amendment purposes. Although the 
Supreme Court has not decided this 
issue, several lower Federal courts 
have, using different approaches and 
reaching different conclusions. 

In Robinson v. Zelker,12 the Court 
of Appeals for the Second Circuit was 
presented with the question of wheth­
er the filing of a complaint and the is­
suance of an arrest warrant under 
former section 144 of the New York 
Code of Criminal Procedure amounted 
to the initiation of adversary criminal 
proceedings. Holding t/,1at it did, the 
court stated: 

"Here the arrest warrant itself 
commanded that appellant be 
brought forthwith before the 
Criminal Court 'to answer the said 
charge, and to be dealt with 
according to law.' These were 
formal criminal proceedings, for the 
warrant had been signed by a judge 
based on an 'information upon 
oath' that appellant did commit the 
crimes of assault, robbery and 
possession of a dangerous 
weapon."13 

As can be seen from the above, 
the Robinson court based its decision 
solely on the wording of the warrant 
itself. Nowhere in the opinion does 
the court indicate whether a prosecu­
tor had authorized the filing of the 
complaint, assisted in its preparation, 
or had in any other way-formally or 
informally-committed the Govern­
ment to prosecute the defendant. One 
result of Robinson, although probably 
not intended by the court, was to 
create an incentive for police officers 
not to obtain arrest warrants before 
taking a defendant into custody. Addi­
tionally, the possibility of this occur­
ring is' increased by the fact that 
arrest warrants are not constitutionally 
required in order to make a lawful 
arrest, at least where the arrest takes 
place in a public place.14 

Four years later, in United States 
v. Duvall, 15 another three-judge panel 
in the Court of Appeals for the 
Second Circuit addressed tile same 
issue presented in Robinson; howev­
er, in this case, the warrant had been 
issued under the Federal Rules of 
Criminal Procedure as the result of a 
Federal criminal investigation. Without 
articulating any differences between 
warrants obtained under the New 
York Code of Criminal Procedure and 
the Federal Rules of Criminal Proce­
dure, except that under the Federal 
rules an affidavit, as well as a com­
plaint, can be the basis for a warrant, 
the court stated: "We see no reason 
in principle why the filing of a com­
plaint should be deemed to give rise 
to a right to counsel immediately upon 

arrest pursuant to warrant."16 Signifi­
cantly, the court mentioned in its opin­
ion that an assistant U.S. attorney had 
assisted Secret Service agents in 
drafting the complaint, but this fact 
apparently was not given any weight 
by the court except for mention of the 
fact that the assistant who helped 
prepare the complaint was not the 
same assistant who ultimately pros­
ecuted the case. 

A different approach to this issue 
was taken by the Court of Appeals for 
the Fifth Circuit in Lomax v. Ala­
bama.17 In Lomax, the court steered 
clear of the formal language in the 
warrant itself. Instead, it analyzed the 
facts in light of the Supreme Court's 
language in Kirby, which explained 
that formal adversary proceedings are 
initiated when "a defendant finds him­
self faced with the prosecutorial 
forces of organized society, and im­
mersed in the intricacies of substan­
tive and procedural criminal law."1B 
Using this approach, the court found 
that the defendant's sixth amendment 
right to counsel had not attached at 
the time of his warrant arrest becau.se 
the prosecutor was not aware of the 
arrest and had not involved himself in 
the investigation by helping to draft 
the complaint or obtain the warrant. 
The court made it clear, however, that 
if there had been evidence in the 
case that the prosecutor had been in­
volved in the investigation or had in 
any other way evidenced his commit­
ment to prosecute, the result might 
have been different. 

In Lomax, the court's focus on 
prosecutor involvement to determine 
whether formal adversary proceedings 
have been initiated raises several 
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". . . the right to counsel . . . attaches when 'adversary 
judicial criminal proceedings' have been initiated against 
the defendant 'wh.ether by way of formal charge, 
preliminary hearing, indictment, information, or arraignment.' " 

problems. For example, many police 
departments do not have in-house 
legal counsel, and therefore, rely on 
prosecutors to assist in drafting com­
plaints or to review complaints drafted 
by police officers to ensure that they 
establish probable cause. If this in­
volvement is viewed as the initiation 
of formal adversary proceedings, even 
though the prosecutor's assistance 
has in no way committed the Govern­
ment to prosecute, police officers may 
forgo such assistance, thereby in­
creasing the chances that the com­
plaint will later be found deficient, thus 
invalidating the arrest warrant. In the 
past, when arrest warrants were in­
validated, the Government could at­
tempt to prevent exclusion of evi-· 
dence seized incident to the arrest by 
arguing that the arrest was still valid 
as a lawful warrantless arrest. Howev­
er, in light of Payton v. New York, 19 

which requires that absent emergency 
or consent a police officer must have 
a valid arrest warrant in order to enter 
a subject's residence to make an 
arrest, it is more likely today that loss 
of the arrest warrant will result in sup­
pression of evidence. 

A second problem raised by 
Lomax results from the court's deter­
mination that while a prosecutor's as­
sistance is evidence that a case has 
moved from the investigative to prose­
cutive stage, the exercise of prosecu­
torial discretion almost certainly es­
tablishes the initiation of formal adver­
saryr proceedings for sixth amendment 
purposes. This is troublesome be­
cause commonsense dictates that 
prosecutors who assist police officers 
in drafting complaints or review 

police-drafted complaints, for legal 
sufficiency, are going to look at these 
cases in terms of their prosecutive 
merit. If the prosecutor determines 
that the case does not meet that juris­
diction's prosecutive guidelines, there 
is no longer any purpose to be served 
by filing the complaint, and the-police 
officer can use the prosecutor's opin­
ion as the basis for olosing the case. 
The result is that the subject is spared 
the embarrassment of being arrested, 
and scarce police resources can be 
channeled to other cases. On the 
other hand, a prosecutor's authoriza­
tion or acquiescence in the filing of a 
complaint may only evidence his de­
termination that probable cause 
exists, and the case has prosecutive 
potential. Since many of these cases 
may never actually get to the pros­
ecution stage, it is questionable 
whether the exercise of this type of 
prosecutorial discretion should be 
viewed as initiating formal adversary 
proceedings. 

Finally, the Lomax court's heavy 
reliance on prosecutor inllolveme!}! for 
determining when formal adversary 
proceedings have been initiated 
leaves room for defendants to argue 
that if a prosecutor has provided as­
sistance and advice to the police 
during an investigation, formal adver­
sary proceedings should be deemed 
to have been initiated at that point, re­
gardless of whether the defendant 
has been arrested or otherwise 
charged at the time the alleged sixth 
amendment violatien occurred.20 

A review of the cases suggests 
that the question of whether the filing 
of a complaint and the issuance of an 
arrest warrant initiates formal adver­
sary proceedings should only be de­
cided after a court has analyzed (1) 
the role that the complaint and war­
rant play in that jurisdiction's criminal 
justice system, and (2) the nature and 
scope of any prosecutor involvement 
in the case. Finally, decisions which 
hold that a defendant's sixth amend­
ment right to counsel attaches at an 
early stage in a criminal case, with the 
greater risk that the defendant's vol­
untary statements may not be admis­
sible if obtained after that stage, make 
it more difficult for the Government to 
convict defendants of crimes. Difficul­
ty on the part of the Government in 
obtaining a conviction does not justify, 
in and of itself, a narrow interpretation 
of the sixth amendment right to coun­
sel; however, the impact of ~arly at­
tachment on society as a whole is an 
important factor which should be 
weighed by the courts before they 
rule in this very difficult area of the 
law. 

Attachment of the Right to Counsel 
as the Result of a Defendant's First 
Appearance Before a Judicial 
Officer 

As mentioned earlier, the Su­
preme Court has not decided whether 
the filing of a complaint and the issu­
ance of an arrest warrant initiates 
formal adversary proceedings. Howev­
er, in Brewer v. Williams,21 the Court 
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did rule that formal adversary pro­
ceedings had been initiated where the 
defendant· was arrested and "ar­
raigned" on a warrant and then com­
mitted to jail. At his arraignment, Wil­
liams was made aware of the charges 
contained in the warrant and advised 
of his Miranda rights. Sail also was 
discussed. It would appear that the 
Court's decision in Brewer was in line 
with its previous holding in Kirby that 
formal adversary proceedings are initi­
ated at arraignment. However, the de­
cision in Kirby was based on the 
Court's prior ruling in Powell v. Ala­
bama,22.a case which involved an ar­
raignment on an indictment where 
Powell was required to enter a plea. 
Because of this, it could be argued 
that a judicial appearance like the one 
afforded Williams-where the defend­
ant does not enter a plea, testimony 
is not taken, and defenses are not 
waived-should not be viewed as initi­
ating formal adversary proceedings, at 
least in the absenge of the other fac­
tors relied on by the Court in Brewer, 
I.e., issuance of a warrant and com­
mitment of the defendant to jail. 23 

While this argument appears to 
have some validity, the Court's failure 
to discuss prosecutor involvemgnt in 
Brewer, coupled with the fact tilat Wil­
liams' postarrest hearing ~s unre­
markable in its scope a(;(1 content, 
may require police legarfJ advisers to 
read Brewer as holding that formal 
adversary proceeoings are initiated 
once a defendant has had his first ap­
pearance before a judicial officer. This 
would be true regardless of what ac­
tual/y took place at the appearance, 

\.) 

or whether the appearance was 
based on a warrantless arrest or re­
sulted in the defendant being released 
on bond. 

Attachment of the Right to Counsel 
to Offenses for Which the 
Defendant Has Not Been Formally 
Charged 

An issue raised by the Massiah 
decision, but not answered in .that 
case, is whether incriminating state­
ments obtained by Government infor­
mants from defendants who have 
been formally charged can be ex­
cluded on sixth amendment grounds 
when the information that is obtained 
relates to offenses other than those 
for which they have been charged. 
For example, assume Colson's efforts 
to obtain incriminating statements 
from Massiah concerning the cocaine 
shipment for which he h~d already 
been indicted were unsuccessful, but 
Massiah did make incriminating state­
ments concerning a second shipment 
oc cocaine that was scheduled to 
arrive in New Yor\)harbor shortly, or 
his plan to bribe a juror at his upcom­
ing trial. 

Analysis of these questions 
begins with the Massiah decision 
itself, where the Court excluded Mas­
siah's statements based on the facts 
in that case"but agreed with the Gov­
ernment's position that it was entirely 
proper to continue the investigation of 

the suspected criminal activities of 
Massiah even though he had already 
beef) indicted. 

Two Federal circuit courts of ap­
peals that have addressed the prob­
lem of continuing criminal activity 
have ruled that the sixth amendment 
right to counsel only applies 10 those 
matters for which the defendant has 
been formally charged.24 Therefore, it 
would appear that in these jurisdic­
tions, the statements in our hypotheti­
cal would be admissible at a later trial 
on these new charges. On the other 
hand, some courts have criticized the 
use of a per se rule and have rejected 
it in favor of an approach that requires 
the court to take into account such 
factors as how and why the incrimi­
nating statements were obtained and 
the relationship, if any,,,between the 
new crimes and the ones for which 
the defendant had already been for­
mally charged.2s 

Regardless of the approach used, 
most courts agree that if the incrimi­
nating statements pertain to criminal 
acts that took place after the initiation 
of formal adversary proceedings on 
the Original charges, and these crimi­
nal acts are unrelated to the original 
charges, the sixth amendment right to 
counsel ooes nut apply, and the state- C) 

ments are admissiblt;} at the trial on 
these separate offenses The ration­
ale is simpry that a defendant does 
not have a siXf.:;·~f nendment right to 
h . / f. I h'l t e asslstance//counse w. I e com-

mitting ~/.:r;;;ie.26 Since the plan to 
bribec.a~j(Jror in our hypothetical is to­
tal/y unrelated to the original charge, 
the statement concerning the plan 
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u • • if the incriminating statements pertain to criminal acts that took 
place after the initiation of formal adv~rsary proceedings 0., the 
original charges, and these criminal acts are unrelated to the original 
charges, the sixth amendment right to counsel does not apply .... " 

would likely be admissible in a later 
prosecution for that crime. Additional­
ly, the prosecutor would argue that 
the statement concerning the second 
shipment of cocaine also constituted 
a separatecifense, and therefore, 
should also be admissible in a later 
prosecution for that offense. However, 
unlike the bribery statement, the 
statement concerning the second 
shipment of cocaine is not totally un­
related to the original case. 

The problem of related offenses 
was recently addressed by the Court 
of Appeals for the Fifth Circuit in 
United States v. Capo.27 In Capo, the 
court was presented with a case 
where following his being formally 
charged for simple possession of 
marihuana, the defendant and his 
brother were approached by a Gov­
ernment informant who deliberately 
elicited incriminating statements. 
These statements resulted in the Gov­
ernment dropping the Simple posses­
sion charge and replacil'lg it with an 
indictment for conspiracy and pOSS~I?­
sion of marihuana with intent to diS­
tribute. The defendant argued that his 
sixth amendment right to counsel, 
which had attached as the result of 
his having been formal/y charged for 
simple possession, carried over to the 
new charges-charges that the de­
fendant argued were not separate and 
distinct from the original charge. The 
court rejected the defendant's argu­
ment and ruled that while the simple 
possession charge was somewhat re­
lated to the conspiracy and posses­
sion with intent to distribute offenses 
later charged, it was a tenuous rela-

tionship since the evidence in the 
simple possession case, marihuana 
residue found in the defendant's van, 
was not used in the trial on the subse­
quent charges. In a dissent, Chief 
Judge Godbold saw a much closer re­
lationship between the two charges 
and argued that the Government 
should not be allowed to use the 
statement as evidence of an ongoing 
crime, conspiracy, where it is the Gov~ 
ernment that keeps the conspiracy 
going by arranging a meeting between 
the defendant and an infcrmer.28 

Based on the majority opinion in 
Capo, the incriminating statement in 
our hypothetical concerning the 
second shipment of cocaine would 
probably be admissible in the fifth cir­
cuit at a subsequent trial on that of­
fense; however, other courts have fo­
cused on the purpose behind the de­
liberate elicitation in the first place, 
and in these jurisdictions, admissibility 
could be a problem. 

In United States v. Moschiano,29 
the Court of Appeals for the Seventh 
Circuit ruled that it would closely scru­
tinize situations where the Govern­
ment deliberately elicits postindict­
ment statements from a defendant in 
order to determine the Government's 
reason for engaging in this activity. If, 
fol/owing review, the court determines 
that the incriminating statements evi­
dencing continuing criminal activity 
were obtained as the result of a bona 
fide investigation aimed at these addi­
tional offenses, the statements would 

be admissible at later trials based on 
these new charges. However, the 
court noted that if its review deter­
mined that Government agents had 
engineered the activities that resulted 
in the incriminating statements for the 
purpose of obtaining evidence to use 
against the defendant at the trial on 
the charges that were already· pend­
ing, the statements would not be ad­
miSSible, regardless of how unrelated 
or separate the offenses were. Using 
this approach, the statements attribut­
ed to Massiah in our hypothetical 
would be inadmissible if the purpose 
b9hind Colson's meeting with Massiah 
was to obtain incriminating statements 
concerning the crime for which he 
had already been charged, 

The Moschiano decision warrants 
one further observation. The issue in 
most cases where incriminating state­
ments tlave been elicited concerning 
continuing criminal activity and sepa­
rate offenses is whether these state­
ments are admissible at later· trials 
based on these separate violations. 
However, in Moschiano, the Govern­
ment had used the statements con­
cerning the separate offense, Mos­
chiano's agreement to sell $50,000 
worth of Preludin tablets to an under­
cover agent after he had already been 
indicted for distributing heroin, at the 
trial on the original heroin charges to 
evidence Moschiano's predisposition 
and thereby negate his entrapment 
defense. The court found no error in 
the use of the statements for this pur­
pose since the postindictment state­
ments concerning the Preludin iil­
volved a separate offense, and the in­
dependent Preludin investigation had 
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been conducted in good faith and not 
for the purpose of eliciting incriminat­
ing responses for use at the defend­
ant's trial on the heroin charges.3o 

(Continued next month) 
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