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The Police and the Elderly 
?(Part II) 
The Rights of the Elderly
Evolution of legislation 

The passage of the Soqial Secu
rity Act in 1935 signaled the beginning 
of major) national lf3gislative action 
concerning the health, safety, and 
welfare of older citizens. Basically, 
Social Security provides a minimum 
income for eligible workers and their 
families when the worker retires, lJe
comes severely disabled, or dies. The 
act did not provide direct assistance 
for medical expenses until 1950, when 
amendments were incorporated which 
provided for Federal matching funds 
to States Jhat offered publiry assist
ance, including medic~1 payments to 
hospitals, physicians, and other pro
viders of medical care. Disability insur
ance (01) was added to the progrg;tm 
in 1956, Medicare in 1965, and early 

retirement with actuarially reduced 
benefits in 1956 for women and in 
1961 for men. In 1974, the Supple
mental Security Income (8SI) program 
was enacted to provide a natio~ally 
uniform minimum income to aged, 
blind, and disabled persons who were 
not covered by Social Security as 
wage earners or dependents of wage 
ear~\ers or whose income from Social 
Security and other sources was not 
sufficient to provide basic mainte
nance needs. Medicaid was instituted 
in 1965 for older persons with very 

'klW incomes and pays the amounts 
the Medicare program does not, if var
ious requirements are met. Congress 
has enacted, in a largely piecemeal 
fc:ishibn, over 40 additional programs 

IIC to help the elderly. In 1965,({ ongress 
passed the Older Al1lerical)~ Act as 
the centerpiece of its, !egislath~e activi
ties. In 1982, Congress extended the 
Older Americans Act for another 3 
years and set funding levels for a sep
arate Administration on Aging through 
September 30, 1984 . 
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Hundreds of preparatory meet
ings all over the country were con
ducted as a prelude to the 1981 
White House Conference on Aging, 
which had as its theme "The Aging 
Society: Challenge and Opportunity." 
Approximately 2,200 delegates, 1,200 
observers, and 2,000 volunteers at
tended. Two major issues found una
nimity among the delegates: The ne
cessity of preserving the Social Secu
rity system for both current and future 
recipients and the elimination of man
datory retirement. The conference 
also recommended that older persons 
should be encouraged to play an 
active role in crime prevention and 
should be made aware of the steps 
they can take to minimize the risk of 
being victimized.31 

Leaal Issues 

The growing emphasis on legisla
tive programs to assist the aged 
should strengthen the resolve of local 
law enforcement agencies to adjust 
their operations in order to assist the 
elderly.32 As already indicated, tile 
passage of the Older Americans Act 
of 1965 and its subsequent amend
ments spawned a new era in services 
available for the elderly. However, the 
benefits and services which these 
statutes have established may repre
sent a bewildering bureaucratic maze 
for many (llder people. Added to 
these laws are innumerable others 
which deal with Social Security, Sup
plemental Security Income, Medicare, 
Medicaid, public and private pensions, 
taxes, wills and probate, patients' 
rights, consumer affairs, age discrimi
nation, energy, food stamps, housing, 
guardianship, adult protective serv
ices, rights of victims and witnesses, 
and the rights of offenders. 

The scope of this article does not 
permit a complete description of the 
many laws pertaining to the elderly. In 
fact, any definitive analysis of such 
laws would probably require the prep
aration of a many-volumed legal ency
clopedia. However, we shall attempt 
to summarize some of the more 
useful statutes and rules which police 
personnel should be acquainted with 
in order to make appropriate referrals 
and to take specific action in order to 
protect the safety and welfare of the 
disabled elderly. 

The police have a duty to insure 
that nursing home regulations are en
forced and that the civil rights guaran
teed by the Constitution and by State 
and Federal statutes to all citizens are 
not denied nursing home residents. 
Nursing home facilities and operators 
are regulated by State health and wel
fare departments. In addition, they 
must comply with Federal fire, health, 
and safety standards if. they receive 
Federal Medicare and Medicaid pay
ments. Periodic inspections are con
ducted and the summaries of the in
spection reports are available to the 
public. Generally, few individuals 
review this information before select
ing a home and the sanctions im
posed for violations have been unsat
isfactory. Some States have begun to 
reform their regulatory system and 
have developed a nursing home pa
tients' bill of rights, but the process 
has been slow.33 

The elderly may suffer psycho
logical abuse, physical neglect, and 
the loss of property or money be
cause of the deceit or threats of their 
caretakers. On such occasions, out
side help may be the only means for 
ending the abuse. 'The main feature of 
many new elderly abuse laws is the 
establishment of a free hotline 
number which any abused victim or 
concerned person may call to report 

Who Are The Elderly? 

Benefits provided by: 

an abusive incident. Protective serv
ices will be offered if an incident of 
abuse is validated by an authorized in
vestigator. 

There eXIst wide variations with 
respect to the new laws protecting the 
elderly in many States. Generally, 
laws under the title "Adult Protective 
Services" provide for voluntary and in
voluntary (with court authorization) 
transfer of adults to institutions other 

Age Discrimination 
and Employment Act 

Comprehensive 
Employment Training Act 

Social Security 

Older Americans Act 

Medicare 

Gerontologists define older as: 

55 -65 young-old 

65 -75 middle-old 

75 & over old-old 

than mental health hospitals (e.g., 
nursing or foster care homes). The 
criteria used for transfer involve a de
cision about whether adults are <lble 
to manage their own affairs or to pro
tect themselves from exploitation, 
abuse, neglect, or physical danger. In 
States with no law specifically protect
ing the abused elderly, the police may 
generally not enter a private home 
unless consent has been obtained or 
a court order has been signed. On the 
other hand, some State laws may 
allow for entry without consent and 
even force may be used, if necessary. 

Many adult protective services 
statutes include the provision of social 
casework, psychiatric and health eval
uation, home care, and day care. The 
costs for these services are paid by 
the provider, unless the elderly person 
agrees to payor a court authorizes re
imbursement from the assets of the 
client. 34 However, while these stat
utes appear at face value to be direct
ed at salutary goals, some States 
have failed to review their procedures 
for involuntary guardianship, "thereby 
threatening the civil liberties of the 
very persons the programs are intend
ed to protect." 35 

All States. have laws concerning 
the granting of a "power of attorney," 
as well as procedures for the estab
lishment of guardianship over an indi
vidual's estate and/or person. An iII-
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". . . the pOlice are in 
a unique position to 

help insure that State 
laws and the 

constitutional 
requirements of due 

process and equal 
protection [for the 

elderly] are maintained." 

4 / FBI Law Enforcement Bulletin 

ness or other misfortune may require 
that another person act for the one 
who has become incapacitated. Civil 
commitment proceedings always lead 
to a similar loss of control regarding 
the management of one's affairs. The 
commitment process is initiated with 
the filing of a petition in probate court 
or its equivalent by an interested 
party. The petition usually states that 
the prospective ward is unable to take 
proper care of his or her person or 
property due to one of several condi
tions (e.g., mental illness, retardation, 
physical disability, senility, and old 
age). Most States require some form 
of notification to the alleged incompe
tent that such a petition has been 
filed. Although many States explicitly 
provide for jury trials in incompetency 
proceedings, these trials are rarely 
held in practice. Moreover, appeals of 
incompetency determinations are rare 
though there are a large number of 
guardianships imposed yearly. 

Police personnel may be called to 
the scene of a domestic dispute and/ 
or be asked to state the law with re
spect to guardianship at any time. In 
all such cases, the police are in a 
unique position to help insure that 
State laws and the constitutional re
quirements of due process and equal 
protection are maintained. The new 
protective service laws in most States 

do not modify or replace the existing 
procedures concerning guardianship 
and civil commitment, but rather pro
vide legal authority to intervene in sit
uations requiring less drastic interfer
ence with a person's civil rights. 

Police departments can also 
assist the aged population by keeping 
current on the Age Discrimination in 
Employment Act Amendments of 
1978 that prohibits mandatory retire
ment below age 70 for roughly one
half of the Nation's employees and 
the U.S. Department of Justice rules 
applying section 504 of the Rehabilita
tion Act of 1973. The regulations to 
section 504 adopted by the Justice 
Department provide specific require
ments that police, courts, and correc
tionai agencies must follow to ensure 
effective communication for hearing
impaired people. Law enforcement 
agencies should ensure the availabil
ity of qualified interpreters by contact
ing the local or State chapter of the 
Registry of Interpreters for the Deaf 
(RID) or State associations of deaf 
people for a list of certified interpret
ers. Some pOlice departments video 
tape all communications with hearing
impaired defendants in order to sub
stantiate the effectiveness of the 
communication and the quality of the 
interpretation. In addition, the installa
tion of telecommunication devices 

(TOO's or TTY's) would be of tremen
dous value for the hearing-impaired. 

Another often overlooked subject 
in most police training classes con
cerns the civil and criminal liabilities 
for withholding or withdrawing extraor
dinary or heroic care from patients. 
Hospitals commonly refer to this deci
sion as "Orders Not to Resuscitate" 
or "ONTR." 36 The term "resuscitate" 
in this context usually refers to the fol
lowing techniques: Intubation/ventilla
tion, closed chest cardiac massage, 
and defibrillation. !t does not mean or 
refer to ordinary or reasonable meth
ods used to maintain life or health. 

The applicable legal principle in 
cases involving ONTR is that a physi
cian must obtain the consent of his 
patient or his patient's representative. 
Caution needs to be exercised so that 
patients do not unwittingly consent to 
an ONTR as a result of any temporary 
distortion in their ability to choose 
among alternatives. Such distortions 
could result from the experience of 
pain and the digestion of medica
tion.37 It should be emphasized that 
what may constitute "extraordinary" 
care today may at some future date 
be termed "ordinary." Inasmuch as 
police are often involved in cases 
leading to the emergency room, they 
are in a strategic position to safe
guard the rights of patients in such 
settings. 

It has been a longstanding Ameri
can tradition that the primary respon
sibility for the care of the needy rests 
first with an individual's own family. 
When the family has been unavailable 
or incapable of meeting the problem 
adequately, it is appropriate to turn to 
community agencies or to the govern
ment for help. Today, any disabled el
derly person may seek benefits from a 
number of public programs. 

Each month 35.2 million persons 
in the United States receive a Social 
Security check.38 Current eligibility for 
Social Security benefits depends on 
how long an individual has paid into 
the system as a worker-10 years 
minimum in order to fully qualify for 
benefits for life. However, a lesser 
number of years may also be enough 
for full coverage if the worker has 
achieved a certain amount of "work 
credit." The exact amount of work 
credit required depends on whether a 
person is applying for retirement 
benefits or whether a worker's spouse 
and dependents are applying for survi
vor's benefits after the worker's 
death. Eligibility for disability benefits 
depends on the seriousness and type 
of impairment, recent employment, 
and a person's accumulation of prior 
work credit.39 

The Social Security Administra
tion also administers a Supplemental 
Security Income (SSI) program. This 

"The growing emphasis 
on legislative programs 
to assist the aged 
should strengthen the 
resolve of local 
law enforcement 
agencies to adjust their 
operations in order to 
assist the elderly." 
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program provides a basic monthly 
income to the blind, the disabled, and 
senior citizens (age 65 or older) who 
are in special need of financial help. 
The SSI law defines a person as dis
abledif he/she is unable to engage in 
any gainful employment due to a 
physical or mental impairment which 
has lasted or is expected to last for at 
least 12 months or is expected to 
result in death. Unlike FICA, a person 
can obtain assistance even if he/she 
has never worked.4o 

Persons who receive SSI are 
automatically eligible for Medicaid. 
Medicaid is a joint Federal-State pro
gram which helps pay for health care 
for low-income persons who are either 
over 65, disabled, or have dependent 
children. Benefits vary from State to 
State. In 1977, Congress reacted to 
estimates of Medicaid fraud ($2.5 to 
$6.2 billion) by authorizing 90 percent 
Federal funding for the States to es
tablish Medicaid fraud units within the 
offices of the State attorney general. 
Only 30 States have applied for Fed
eral financing to establish such fraud 
units.41 

Medicare is an entirely separate 
Federal health insurance program 
which is administered by the Social 
Security Administration. Medicaid and 
Medicare are in no way related, and a 
person over 65 may receive both. 
Medicare, which can be considered a 
type of insurance, is available to any 
individual who falls within its designat
ed categories, regardless of that per
son's income or resources. All per
sons 65 or older, including veterans, 

6 I FBI Law Enforcement Bulletin 
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who are entitled to or receive Social 
Security benefits, SSI, or railroad re
tirement are eligible for Medicare pro
tection. Certain disabled persons 
under 65 are eligible for Medicare 
health care coverage and persons 
over 65 who are not receiving or enti
tled to Social Security benefits can 
purchase Medicare protection if they 
meet certain requirements. There are 
two separate parts to Medicare health 
insurance-hospital and medical. Re
gardless of the type of coverage, 
Medicare will never pay for medical 
expenses that are not reasonable or 
necessary or custodial care. Persons 
who are automatically eligible for 
Medicare because they are entitled to 
Social Security pay nothing for hospi
tal insurance under Medicare. Howev
er, everyone must pay premiums for 
medical insurance under Medicare.42 

The Federal Government funds a 
rental subsidy program known as the 
"Section 8 Rental Assistance Pro
gram." The program is administered 
through local area agencies on aging. 
A low-income person may qualify if 
handicapped, disabled, or over 62 
years of age. Under the program, the 
tenant pays no more than 25 percent 
of the gross family income for rent. 
Moreover, in these days of ever-in
creasing food prices, low-income el
derly may apply for benefits under the 
Federal Food Stamp Program. The 
Government provides coupons under 
this program which can be used like 
money at the grocery store and an in
dividual need not be receiving other 
assistance payments to qualify. Other 
benefits under title XX of the Social 
Security Act (e.g., adult day care, 
adult foster care, homemaker serv
ices, etc.) and under title III of the 
Older Americans Act (e.g., transporta
tion, senior center activities, informa
tion and referral, etc.) are also availa-

"Police personnel can playa vital role in 
assisting the disabled elderly .... " 

"Law enforcement agencies should . . . develop 
appropriate policies in order to insure that the civil 
rights of the disabled elderly are maximized." 

ble to qualified older persons. Local 
area agencies on aging and local de
partments of social services can pro
vide detailed information about each 
of these programs. 

Summary 

The foregoing represents only a 
small sample of the various laws ap
plicable to the disabled elderly and 
certainly points to this population's 
overwhelming need to have access to 
qualified legal help. However, older 
persons may be reluctant to seek 
legal assistance because they fear 
retribution from agencies or persons 
on whom they totally depend or be
cause they do not want to receive a 
"handout" or benefit that is reserved 
for the poor. In some cases, the el
derly may be ashamed to report that 
they have been the victims of con
sumer fraud or exploitation. Some el
derly may just be unaware that their 
problems require the services of a 
lawyer due to their isolated living 
habits. Police personnel can play a 
vital role in assisting the disabled el-

derly by ascertaining which law firms, 
local bar associations, and law 
schools are providing low cost or pro 
bono (free) legal services. 

The Legal Services Corporation 
was created by Congress in 1974 to 
provide legal services to the poor or 
to those who cannot obtain the serv
ices of a private attorney because 
their case will not support a fee. The 
corporation administers a network of 
civil law office projects throughout the 
United States. Legal aid societies also 
render assistance to low-income cli
ents. They are nonprofit and predate 
the Legal Services Corporation.43 

Legal aid programs have general
ly been available to needy offenders, 
but they have consistently not been 
available to assist victims. Recent 
amendments to the Older Americ2ns 
Act attempt to address this problem, 
but much remains to be done to pro
tect the rights of victims. Police are 
usually the first societal agents to 
come to the aid '~f the elderly crime 
victim. They should also be the first to 
provide appropriate guidance with re-

spect to the availability of legal serv
ices. 

Many additional legal issues con
cerning the aged and the role of the 
police exist. Law enforcement agen
cies should survey their community's 
needs and then develop appropriate 
policies in order to insure that the civil 
rights of the disabled elderly are maxi
mized. FBI 

(Continued next month) 
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