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CONFESSIONS AND THE ____ ---,.._ 
SIXTH AMENDMENT' 
RIGHT TO COUNSEL 
(Conclusion) 

By 
CHARLES E. RILEY, 1/1 
Special Agent 
FB/Academy 
Legal Counsel Dwision 
Federal Bureau of Investigation 
Quantico, Va. 

Law enforcement officers of other 
than Federal jurisdiction who are 
interested in any legal issue discussed 
in this article should consult their legal 
adviser. Some police procedures ruled 
permissible under Federal 
constitutional law are of questionable 
legality under State law or are not 
permitted at all 

VIOLATION OF THE RIGHT TO 
COUNSEL 

The point at which a defendant's 
right to counsel attaches in a criminal 
case is a crucial factor in any sixth 
amendment analysis; however, a:ttach­
ment of the right is meaningless 
unless the 'right is violated. In Mas­
siah, there would have been no viola­
tion had the Government not­
through Colson-deliberately elicited 
the incriminating statements from 
Massiah in the absence of his coun­
sel. Two questions immediately come 
to mind. First, would Massiah's right 
to counsel, which clearly had attached 
as the result of his indictment, have 
been violated if Colson had deliber­
ately elicited the statements from 
Massiah on his own i~itiative and then 
contacted Murphy and agreed to tes­
tify to the admissions in court? 
Second, assuming that Colson was 
acting as an agent of the Govern­
ment, and there is no doubt that he' 
was, would there have been a viola­
tion if Colson had obtained the in­
criminating statements from Massiah 
without deliberate elicitation? 

The Requirement of Government 
Involvement 

It is a fundamental principle of 
constitutional criminal procedure that 
the exclusionary rule only operates to 
exclude evidence that has beenob­
tained as the result of unconstitutional 
conduct on the part of Federal or 
State officials and their agents.31 As a 
re,sult of this principle, incriminating 
statements deliberately elicited by pri­
vate persons-persons who are not 
acting pursuant to Government direc­
tion-should not be sublect to exclu­
sion even though the' defendant's 
sixth amendment right to counsel had 
attached at the time the statements 
were obtained. While this rule appears 
to have been generally accepted by 
the courts, there has been some con­
troversy over w.hat type of relationship 
must exist between a private citizen 
and the Government before the pri­
vate citizens' actions will be viewed 
as those of the Government. 

In United States v. Van Scoy,32 
one Casebeer, who in the past had 
acted as a Government informant, de­
liberately elicited incriminatiQg state­
ments in the form of notes passed 
from cell to cell from the defendant 
Van Scoy while they were incarcerat­
ed at the Lewisburg Penitentiary. 
These notes detailed Van Scoy's in­
volvement in the murder of another 
prisoner, a crime for which Van Scoy 
had been charged at the time the 
notes were elicited. Casebeer turned 
these notes over to the FBI, and over 
objection, they were admitted in evi­
dence against Van Scoy at his murder 
trial. Van Scoy appealed his convic­
tion on grounds that Casebeer was 
acting as a Government agent at the 
time"he deliberately elicited the <;/otes, 
and therefore, his (Van Scoy's) sixth 
amendment right to counsel had been 
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violated. The appellate court reviewed 
the transcript of the suppression hear­
ing conduct'3d in the case and agreed 
with the trial court that although Case­
beer had served as an informant for 
the FBI in the past, there was nothing 
to suggest that he had been paid or 
had been given any favorable treat­
ment as the result of his cooperation. 
Furthermore, the court found there 
was no evidence which suggested 
that the Government instructed Case­
beer to secure information with regard 
to the murder or that Casebeer was in 
any walJpaid to discover such infor­
maticm. The court adopted the follow­
ing findings as set forth by the trial 
court: 

"At best, it can be said that 
Casebeer was willing to furnish 
certain information without any 
instructions from the government. 
Although it is true that Casebeer 
undoubtedly knew that the 
information he secured would be 
useful and accepted by the 
government, it is the Court's view 
that this does not convert him into a 
government agent. . . and the 
Court cannot say that the mere 
acceptance of such inculpatory 
information converts an informant 
acting without direction from the 
government into a government 
agent." 33 

Although Casebeer was not 
found to be a Government agent, the 
opinion certainly suggests that the 

court might have ruled differently if 
Casebeer had been paid or otherwise 
compensated for· his past activities. 
This is interesting because it suggests 
that an informant's deliberate elicita­
tion can result in a sixth amendment 
violation requiring suppression, even 
though the Government has not solic­
ited the informant's help or in any way 
targeted the informant against the de­
fendant. 

In United States v. Sampot,34 the 
court addressed the question left 
open in Van Scoy, i.e., whether a jail­
house informant's deliberate elicitation 
of incriminating statements from an in­
dicted defendant and his subsequent 
testimony concerning these state­
ments violates the defendant's sixth 
amendment right to counsel where 
the Government has not directed or 
targeted the informant against the de­
fendant. 

In Sam pot, one Sherman Ka­
minsky had been indicted for extortion 
and interstate racketeering in the 
Southern District of New York, in the 
District of New Jersey, and in the 
Northern District of Illinois. After 
pleading guilty to each indictment, he 
became a fugitive and remained in 
that status until his arrest in the State 
of Washington in January 1978. Ka­
minsky was returned to New York and 
incarcerated at the Metropolitan Cor­
rectional Center in New York City to 
await sentencing. Upon his arrival at 
the center, Kaminsky began to devel­
op information from fellow inmates, in­
formation that his attorney passed on 
to the FBI. On June 14, 1978, Ka­
minsky was taken before a Federal 
judge for sentencing, and the judge 
was told of Kaminsky's cooperation. 
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" .. . deliberate elicitation of ... !ncriminating statements [is] a 
necessary ingredient in the sixth amendment right to 
counsel violation .... " 

The judge sentenced Kaminsky on 
the New York charges and then con­
tinued the sentencing in the New 
Jersey case for 6 months, with the un­
derstanding that continued coopera­
tion with the Government would be 
taken into consideration at that time. 
In referring to the level;"'} cooperation 
that was expected fror';( Kaminsky, the 
judge stated: "If you:don't make good, 
I will throw you in 'the can if it's the 
last act I do before I pass on .... " 35 

Kaminsky was returned to. the 
center following his sentencing and 
proceeded to develop informatien 
from inmates cencerning a variety of 
crimes-some for whic!"). the inmates 
invelved had already been formally 
charged and others that had gone un­
detected by the pelice up to. that time 
or were still in the planning stage. 
This infermatien was dutifully reperted 
by Kaminsky either directly to Govern­
ment agents or indirectly threugh his 
attorney. One inmate who was un­
lucky enough to. befriend Kaminsky 
during this time was Alvin Ross, who 
was awaiting trial on numerous Feder­
al charges resulting frem the 1976 
murder ef Chilean Ambassador Orlan­
,de Letelier in Washington, D.C. While 
Kaminsky was no.t directed by the 
Gevernment to. elicit informatien frem 
Ress, at least no mere so than any 
ether inmate, Ress and Kaminsky 
were cenfined in the same unit, and 
seme time after June 14, 1978, they 
"began to. talk to each ether." Ress 
made incriminating statements to. Ka­
minsky cencerning th~ murder ef Le­
telier, and this infermation was repert­
ed to the assistant U.S. atterney who 
was handling Kaminsky's case. 

On Octeber 31, 1978, Kaminsky 
and his atterney met fer the first time 
with the Federal presecuter in the Le­
telier case. The prose cuter advised 
Kaminsky that he sheuld continue his 
associatien with Ress; however, he 
admonished Kaminsky net to. initiate 
any cenversations with Ross or repert 
any infermation to. the Government he 
might everhear concerning Ross' 
legal defense. Kaminsky cer\,~jr!lJed to. 
ebtain infermation from Ress after this 
meeting, and this infermation was 
transmitted to. the prosecutor. 

At Ross' trial, Kaminsky took the 
stand but was enly allowed to testify 
abeut conversatiens he had with Ress 
prier to his Octeber 31, 1978, meeting 
with the prosecuter. This limitatien 
was placed en Kaminsky's testimony 
as the result ef the trial court's deter­
mination that after the October 31 
meeting, Kaminsky was a Gevernment 
agent who had been specifically tar­
geted at Ress, and therefere, the 
statements obtained after that date 
were ebtained in violatien of Ress' 
sixth amendment right to counsel. 

Follewing his conviction, Ress 
appealed, alleging that KamUsky was 
a Gevernment agent as ef his June 
14, 1978, sentencing hearing, and 
therefore, the trial ceurt erred in net 
excluding all ef Kaminsky's testimeny 
as being ebtained in violatien of Ress' 
sixth amendment right to counsel. The 
appeals court agreed with Ress, and 
in reversing his cenviction, found that 
Kaminsky's relationship with the Gov­
ernment, a relationship that was en­
hanced by the pessibility that the sen­
tencing judge in his ewn case would 
impose a sherter sentence (a pessibil­
ity that in fact materialized), was suffi­
cient as ef June 14, 1978, fer the 
court to. find that statements elicited 
frem Ress after that date were delib-

erately elicited by the Gevernment in 
violation ef Ross' right to. ceunseL36 

I n beth Van Scoy and Sampol, 
the ceurts placed heavy emphasis en 
whether the infermants reasenably 
ceuld expect to. gain er benefit frem 
the Government in return for their 
services. In Sam pol, this facter was 
parameunt; the ceurt" ruling that the 
potential gain er benefit to. Kaminsky 
was such triat it justified exclusien o.f 
all of Ress\\ statements despite the 
fact that semt\ ef the statements were 
obtained by K~\.minsky befere the Gev­
ernment had, 4ven indicated an inter­
est in Ress. As a result of these 
cases, future defendants can be ex­
pected to. argue that ence it is shewn 
that the infermant reasenably can 
expect to. benefit frem the Gevern­
ment as a result ef his activities, he 
becomes a Government agent at that 
point, regardless of whether there is a 
specific agieement between the Gev­
ernment and the infermant concerning 
the role the informant is to play. 

Ironically, the Sampol court's reli­
ance on gain er benefit to the inferm­
ant in reselving this issue has prompt­
ed at least ene other court to. con­
clude that absent a promise of pecu­
niary gain er freedem in return for fur­
nishing infermation, an informant is 
not a Government agent even theugh 
there was a c(ijnversation between a 
law .snfercerrfunt efficer and the in­
formant prior to the time that seme of 
the statements were elicited and this 
conversation included an instructien 
to the informant to try to. get what he 
could.37 
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The Requirement of Deliberate 
Elicitation 

It is clear frem the Massiah deci­
sion that the Supreme Ceurt viewed 
Celson's deliberate elicitatien of Mas­
siah's incriminating statements as a 
necessary ingredient in the sixth 
amendment right to ceunsel vielation 
it found in that case. It has remained 
a necessary ingredient over the years; 
hewever, what constitutes deliberate 
elicitatien, and ,what dees not, has 
been the subject ef seme centreversy. 

In United States v. Hearst,3S the 
defendant, while incarcerated at the 
San Mateo. County Jail awaiting trial 
on bank Jebbery charges for which 
she haq'6een indicted, was allewed to. 
receive and speak with visiters. One 
visitor was a childheedfrier.d, and the 
conversatien that took place in the 
visiting roem was monitered and re­
corded by jail autherities pursuant to. 
established jail policy. The resulting 
tape centained incriminating state­
ments, and it was delivered to. the FBI 
by jail autherities fer use at the de­
fendant's trial. Defense ceunsel eb­
jected to. the intreduction ef the tape 
on greunds, inter alia, that the Gev­
ernment vielated the defendant's sixth 
amendment right to. counsel by "sur­
reptitieusly' making itself a parw to. 
[her] cenversations and thereby delib­
erately elicited incriminating state­
ments made in the abse'nce ef coun­
seL" 39 

In rejecting this argument, the 
court found that there was no. evi­
dence to. suggest that the defendant's 
childheod friend had initiated the cen­
versation at Gevernment direction and 
stated: "The ebvious preblem with ap­
plying Massiah to. the facts surreund­
ing the making of the . . . tape is the 
absence ef any governmental effert to. 
elicit incriminating statements frem 
appellant." 40 

The Hearst epinion stresses that 
Gevernment presence at the time in­
criminating statements were made is 
not sufficient to. establish a sixth 
amendment vielatien. Presence must 
be accempanied by some act or 
words en the part ef the Gevernment 
that can be characterized as a delib­
erate effert to ebtain er elicit an in­
criminating response. However, exact­
ly what werds er actiens a defendant 
must shew in erder to prove deliber­
ate elicitation was not addressed in 
this case. 

In United States v. Henry, 41 the 
Supreme Ceurt was presented a case 
where the defendant, Billy Gale 
Henry, had been indicted' fer armed 
rebbery and was incarcl3rated in the 
Nerfelk city jail pending trial. Shortly 
after Henry's incarceratien, an FBI 
Agent centacted ene Nichels, who. 
was a paid FBI infermant serving a 
sentence in the jail fer fergery. Nich­
els teld the FBI Agent that he W8,S 

heused in the same cell bleck with 
several Federal prisoners awaiting 
trial, including Henry. The Agent in­
structed,Nichols to. be alert fer any in­
criminating statements made by these 
Federal prisoners; hewever, he spe-

cifically teld Nichels not to initiate any 
conversatiens with Henry or to. ques­
tien him regarding the bank robbery. 
Nichels was recentacted by the FBI 
shertly after he was released from jail, 
at which time he stated that he had 
engaged ih conversations with Henry 
and Henry had admitted his participa­
tien in the bank robbery for which he 
was charged. Nichels was paid for 
this infermatien, and ultimately, he 
testified at Henry's trial concerning 
the incriminating statements. Henry 
was cenvicted and sentenced to 25 
years in prisen. 

Following a series ef appeals, the 
SUbstance ef which it is not necessary 
to. deal with here, Henry's case came 
before the Supreme Court with a 
single issue to be decided: Did the 
Gevernment agent, Nichols, deliber­
ately elicit incriminating statements 
frem Henry within the meaning ef 
Massiah? The Court answered this 
questien in the affirmative and statp,d: 
"By intentienally creating a situatio.n 
likely to induce Henry to. make incrimi­
nating statements without the assist­
ance ef ceunsel, the Government vio­
lated Henry's Sixth Amendment right 
to. ceunseL" 42 

In reaching the cenclusion that 
the Gevernment had intentienally cre­
ated a situation likely to. induce Henry 
to make incriminating statements, the 
Ceurt relied en three factors. First, 
Nichols was acting under instructiens 
as a paid infermant for the Gevern­
ment. Altheugh this included instruc­
tiens net to. initiate any cenversations' 
with Henry or to. question him regard­
ing the bank robbery, the Court deter­
mined that these instructions were net 
centrelling, net when Nichols weuld 
enly be paid if he produced informa­
tion, and Nichels himself testified that 
he had "some cenversatiens with Mr. 
Henry." Secend, the Court neted that 
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" .. . Government presence. . . is not sufficient to establis~ 
a sixth amendment violation. Presence must be accompamed by 
some act or words. . \0 that can be characterized as a deliberate effort 
to obtain or elicit an incriminating response." 

when an accused is in the company 
of a fellow inmate who is acting as a 
Government agent, conversations 
stimulated in these circumstances 
may elicit information that an accused 
would not intentionally reveal to per­
sons known to be Government 
agents. Third, the Court pointed out 
that Henry was incarcerated at the 
time the statements were made, and 
that while custody is not required for a 
sixth amendment right to counsel vio­
lation, it does impose pressures on 
the accused and could bring into play 
"subtle influences that will make him 
particularly susceptible to the ploys of 
undercover government agents." 43 

Since the second and third fac­
tors discussed by the Court are 
present in every case where a Gov­
ernment informant obtains incriminat­
ing statements from an incarcerated 
defendant, it is possible that the 
Henry decision has, in effect, totally 
outlawed the investigative technique 
used in that case. The possibility of 
this result is enhanced by the fact that 
even though the first factor can be 
controlled somewhat by the Govern­
ment, the Court made it very clear 
that factual issues concerning such 
matters as whether the informant 
stood to gain from his assistance, or 
who initiated the conversation, should 
be decided in favor of the defendant 
absent convincing proof to the con­
trary. 

Finally, while the third factor dis­
cussed by the Court (custody) is not 
applicable where the defendant is not 
incarcerated at the time he makes in­
criminating statements to a Govern­
ment agent, the other two factors 
would still apply. Hence, the Henry 
decision is expected to impact nega­
tively on the use of this investigative 
technique in a noncustody situation, 
as well as where the defendant 
makes the statements while in jail. 

WAIVER OF THE SIXTH 
AMENDMENT RIGHT TO COUNSEL 

As early as 1938, in Johnson v. 
Zerbst,44 the Supreme Court held that 
the sixth amendment right to counsel 
can be waived by a defendant as long 
as the Government proves that the 
defendant understood what his right 
was and evidenced his intention to 
waive it Based on these requirements 
for a valid waiver, it is not surprising 
that the Government did not argue 
waiver in Massiah, nor is it likely that 
a waiver argument. can be made in 
any case where a Government agent 
surreptitiously attempts to obtain in­
criminating statements from a charged 
defendant. 

However, the Massiah rule ap- ~ 
plies equally to situations where a 
known Government agent attempts to 
directly and deliberately elicit incrimi­
nating statements from a defendant 
who has been formally charged, and 
in these cases, tn9 waiver issue can 
and does come into play. For exam­
ple, suppose that upon entering Col­
son's automobile, Massiah had been 
greeted by Murphy who immediately 
identified himself as a customs agent 
and then began to ask Massiah ques­
tions concerning his role in the drug 
operation that resulted in his indict­
ment on Federal drug charges. This 

fact situation would clearly fall under 
Massiah because Murphy's questions 
would be an attempt by the Govern­
ment to deliberately elicit incriminat­
ing statements from an indicted de­
fendant in the absence of counsel. 
However, in this scenario, the ques­
tion that remains is whether Murphy 
could attempt to obtain, and Massiah 
agree to provide, a waiver of his sixth 
amendment right to the assistance of 
counsel that would meet the require­
ments of Johnson v. Zerbst, 45 thereby 
rendering any incriminating state­
ments obtained after that point admis­
sible. 

One of the most publicized cases 
dealing with waiver of the sixth 
amendment right to counsel is the Su­
preme Court's 1977 decision in 
Brewer v. Williams.46 In this case, the 
defendant Hobert Williams, an es­
caped mental patient, voluntarily 
turned himself in to the Davenport, 
Iowa, Police Department when he 
found out that the Des Moines, Iowa, 
Police Department had obtained a 
warrant for his arrest charging him 
with the abduction of 10-year-old 
Pamela Powers in Des Moines 2 days 
earlier. The Davenport police booked 
Williams and advised him of his rights. 
Additionally, Williams spoke with his 
lawyer in Des Moines on the tele­
phone, and his lawyer advised him 
that the Des Moines police would be 
coming to Davenport to bring him 
back and that they had agreed not to 
interrogate /lim on the return trip. Wil­
liams was also instructed not to volun­
teer any information to the Des 
Moines police concerning Pamela 
Powers. 
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Prior to the arrival of the Des 
Moines police in Davenport, Williams 
was arraigned before a judge in Dav­
enport', on the abduction warrant, 
agai!"1 advised of his rights, and com­
mitted to jail to await transfer back to 
Des Moines. A Davenport lawyer 
named Kelly also spoke with Williams 
and told him not to speak with the 
police until after he had met with his 
lawyer in Des Moines. When the Des 
Moines police arrived, attorney Kelly 
advised one of the transporting offi­
cers, Detective Learning; that Williams 
should not be questioned during the 
return trip. Attorney Kelly also sought 
permission to ride in the car with Wil­
liams back to Des Moines, but his re­
quest was denied. 

On the return trip Detective 
Leaming, WIlO knew that Williams was 
a former mental patient and was 

. deeply religious, delivered what has 
become commonly known. as the 
"Christian Burial Speech." The sub­
stance of Detective Leaming's spiel 
was that if it snowed, it would be diffi­
cult to locate Pamela Powers' body 
and she deserved a Christian burial. 
lhe result of Detective Leaming's 
statements was that Williams made 
several incriminating statements and;) 

, b ..,// then led the officers to Powers 0,,;'1. 
Williams was subsequently tried/and. 
convicted of first degree murdew, 

C\ 

Williams appealed his conviction 
within the Iowa State Court System al­
leging, inter alia, that his sixth amend­
ment right to couhsel had been violat­
ed as the result of Detective Leam­
ing's deliberate elicitation of his in­
criminating statement' in the absence 
of counsel after he had been formally 
charged. These direct appeals failed 
as the Iowa courts ruled that while the 
incriminating statements had been de­
liberately elicited after he was formally 
charged, Williams had validly waived 
his sixth amendment ri!jht to the as­
sistance of counsel before the state­
ments were made, and therefore, no 
Massiah violation occurred. 

Williams then petitioned the U.S. 
district court for a writ of habeas 
corpus, again alleging that his sixth 
amendment right to counsel had been 
violated. The district court granted the 
writ ruling that Williams had not 
waived his right to counsel. Th') Fed­
eral Court of Appeals for the Eighth 
Circuit subsequently upheld the dis­
trict court's decision. 

The State of Iowa tn")n appealed 
to the Supreme Court, I.arguing that 
the lower Federal courts had erred in 
concluding that Williams had not val­
idly waived his sixth amendment right 
to counsel. In affirming the decision of 
the eighth circuit, the Supreme Court 
ruled that Williams. ,had not waived his 
sixth amendment right to counsel. In 
reaching its decision, the Court found 
that while Williams understood what 
his rights were, the State failed to 
meet the heavy burden of proving that 
Williams intentionally relinquished or 
aba~doned this right as required by 

Johnson v. Zerbs!.47 In support of this 
cOn'Clusion, the Court noted that Wil­
liams had clearly evidenced his inten­
tion to deal with the police through his 
lawyers, attorney Kelly in Davenport 
and attorney McKnight in Des Moines, 
and there were no facts that evi­
denced his intention to forgo this deci­
sion. In fact, the Court found that Wil­
liams' statements to Detective Leam­
ing that he would talk to him after he 
saw his lawyer in Des Moines, and his 
reliance on his attorney's statements 
that the police had agreed not to 
question him on the return trip, evi­
denced just the contrary. 

Although a valid waiver was not 
found in Brewer, the Court did point 
out the following: 

"The Court of Appeals did not hold, 
nor do we, that under thi3 
circumstances of this case Williams 
could not, without notice to counsel, 
have waived his rights under the 
Sixth and Fourteenth Amendments. 
It only held, as do we, that he did 
not." 48 (emphasis in original) 
(footnote omitted) 

The above statement from the 
Court's opinion, coupled with Justice 
Powell's concurring opinion and the 
opinions of the four dissenters in the 
case, clearly !mp!ies that ~fter the 
right to counsel attach.:, and counsel 
has been appointed, the defendant 
can still validly waive this right, in the 
absence of counsel, as lon~ as the 
waiver meets the requirements of 
Johnson v. Zerbs,.49 

The most common method of ob­
taining a waiver of a defendant's sixth 
amendment right to counsel is by use 
of the standard warning and waiver 
form del/eloped by all police depart­
ments as the result of the Miranda de­
cision. Although this form was created 
in order to assist police officers in ob-/ ..... r-- '. 
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"The most common method of nbtaining a waiver of a 
defendant's sixth amendment right to counsel is by use of the 
standard warning and waiver form developed . . . as the result 
of the Miranda decision." 

taining a valid waiver of a defendant's 
Miranda rights which are based on the 
fifth amendment right against com­
pelled self-incrimination, a knowing, 
intelligent, and voluntary waiver of 
these rights is gep~rally found to also 
waive the deferfdant's sixth amend­
ment right to the assistance of coun­
sel. Of course, the use of this method 
to obtain a. waiver of sixth amendment 
rights requires police officers who are 
going to question a charged defend­
ant to advise the defendant of his Mir­
anda rights and obtain a waiver, even 
where the charged defendant is not in 
custody. 

Although use of the Miranda 
warnings and waiver has generalfy 
been found to be sufficient to waive a 
defendant's sixth amendment right to 
counsel, one Federal appellate court 
has rejected this approach, at least 
where the defendant has been formal­
ly charged by indictment. In United 
States Y. Mohabir,so the Court of Ap­
peals for the Second Circuit was pre­
sen ted with a case where the defend­
ant, fol/owing his indictment on Feder­
al charges, tumed himself in to Feder­
al authorities and was booked. A little 
later in the day. before the defendant 
had been arraigned, he was inter­
viewed by an assistant U.S. attorney 
who advised him that he had been in­
dicted and gave him a copy of the in­
dictment to read. Additionally, the as­
sistant read the defendant his Mi­
randa rights, and the defendant 
agreed to answer questions. In the re­
sulting interview, the defendant made 
incriminating statements which were 

used against him at his trial. Following 
his conviction, the defendant ap­
pealed, arguing that he had not validl~' 
waived his sixth amendment rights, 
and therefore, the incriminating state­
ments deliberately elicited from him 
by the Government in the absence of 
counsel should have been excluded. 
The appeals court agreed with the de­
fendant, noting that "waivers of Sixth 
Amendment rights must be measured 
by a 'higher standard' than are waiv­
ers of Fifth Amendment rights." 51 Ad­
ditional/y, the court found that this 
higher standard requires that a de­
fendant who has been indicted under­
stand the significance of this event 
before the right can be waived. In this 
case, th:3 court ruled that while the 
defendant was told that he had been 
indicted and a copy of the indictment 
wa~ given him to read, the record 
suggested that the defendant did not 
understand the gravity of his position 
when he agreed to answer the assist­
ant's questions. 

The court then reversed the de­
fendant's conviction. The court also 
ruled, in the exercise of its supervisory 
power, that a waiver of the sixth 
amendment right to have counsel 
present during postindictment interro­
gation must be preceded by a Federal 
judicial officer's explanation of the 
content and significance of this 
rightS!! 

CONCL\,)':SION 

In 1964, the Supreme Court cre­
ated a new constitutional standard for 
the admissibility of a defendant's con­
fession in a criminal case. In short, 
the Court ruled that the sixth amend­
ment right to the assistance of coun­
sel is violated where the Government 
deliberately elicits incriminating state­
ment$ from an indicted defendant in 
the absence of counsel and then uses 
these statements as evidettce at the 
defendant's trial. 

The Massiah rule has been ex­
panded substantially since it was first 
announced by the Court. For example, 
in 1972, the Supreme Court made it 
clear that a defendant no longer had 
to show that he was indicted at the 
time his statements were deliberately 
elicited in order to make a sixth' 
amendment argument. Instead, he 
need show only that at the time the 
statements were obtained by the Gov­
ernment in the absence of counsel, 
there had been an arraignment or a 
preliminary hearing, an information 
had been filed, or he had been other­
wise formally charged. Furthermore, 
some courts have ruled that the ftling 
of a complaint and the issuance of an 
arrest warrant is a formal charge that 
triggers a defendant's sixth amend­
ment right to counsel. 

Attachment of the sixth amend­
ment right to counsel does not pre­
vent the Government from continuing 
its investigation of the defendant or 
from deliberately eliciting statements ~ 
concerning separate and distinct 
crimes for which the defendant had 
not been charged., However, some 
courts have .. held ~hat the right at­
tacl1es to other related, uncharged 
crimes, especiaIJy where it is shown 
that the motive behind the Govern­
ment's deliberate elicitation was to 
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obtain statements relating to ihe origi­
nal charge. 

Incriminating statements deliber­
ately elicited by private persons-per­
sons not acting pursuant to Govern­
ment direction-are not subject to ex­
clusion under the Massiah rule. How­
ever, some persons haW~been found 
to be Government ag'ents even 
though they were not specificaIJy di­
rected to obtain information from a 
particular defendant. These cases 
usuaIJy involve jailhouse informants 
who reasonably expect to gain a 
benefit from the Government in return 
for their services. 

Deliberate elicitation is a neces­
sary ingredient in a Massiah violation. 
Mere presence by the Government at 
the time an incriminating statement is 
made is not sufficient to establish de­
liberate eliCitation. Presence must be 
accompanied by some act or words 
on the part of the Government that 
can be characterized as a deliberate 
effort to obtain or elicit an incriminat­
ing response. Arguments that incrimi-
nating statements were not deliber-

applies equaIJy to situations where a 
known Government agent attempts to 
directly and deliberately elicit incrimi­
nating statements from a deferidant 
who has been formaIJy charged, and 
in these cases, the waiver issue does 
come into play. A defendant can 
waive his sixth amendment right to 
counsel, in the absence of counsel, 
as long as the Government proves 
that the defendant understood his 
right and evidenced his intention to 
waive it. The most common method 
of obtaining a waiver of a defendant's 
sixth amendment right to counsel is to 
advise the defendant of his Miranda 
rights and then obtain a knowing, in­
teJligent, and voluntary waiver of 
those rights. However, one Federal 
circuit court of appeals has ruled that 
where a defendant has been charged 
by indictment, a waiver of Miranda 
rights is not sufficient to waive the 
sixth amendment right to counsel. 

FBI 

ately elicited from an incarceratedcd~-, Fo:>tnotes 
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