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PREFACE

The manual is intended to aid in the consistent and methodical development and
implementation of an accurate, complete system of monitoring compliance to Section
223(a)(12), (13), and (14) of the Juvenile Justice and Delinquency Prevention Act of 1974,
as amended.

The manual is a collection of information which will assist states in their monitoring
efforts. It is intended to be a 'working' manual which should grow and change to the
degree that conditions change and to the degree that its contents are found useful. It is
organized in the order of the JIDP Act; regulations; policy established regarding
monitoring issues; legal opinions impacting the monitoring effort; and technical
assistance tools in monitoring, collecting of information, inspection, and reporting. As it
appears desirable, and as time allows, additions, revisions and deletions will be prepared
and forwarded for insertion in the manual. However, if used as intended by OJJDP the
recipient will continue to update and change the manual according to his/her situation
and need.

The manual to some degree may serve to record the common experiences and alternative
strategies experienced in the monitoring effort. Those who have discovered or prepared
useful information, methods and approaches to issues are encouraged to nominate them
for inclusion in the manual. :

| . - . -

U.S. Departmant of Justice

National Ingtituto of Justice

This document has been r
has ) reproduced exactly as received fr

mn :r Organization originating it. Points of view or opinionsosr;'am
represen?ct;‘:remog are thqs_e of the authors and do not necessarily
g cial posmt?n or policies of the National Institute of

. . .‘Ai . . .
: . gPermissImn on tc.) reproduce ﬂ.ﬂs Sopasighted material has been ) !
| BiBlic Domain/OJJDP -

—U.S: Department of Justice

to the National Criminal Justice Reference Service (NCJRS)

Further reproduction outsi
sion of the camight mde of the NCJRS system requires permis-






ACT/REGULATIONS






1‘
'

12-31-81
Vol. 46 No. 251
Pages €3203-63554

=

0
i

47y
A

%

|

g
b

lllllllﬁ“il

A

Eﬂii

{

E

i
fi
i
.’

F

i

y

ol

B =
_——
N
= =
= =
E =

ﬂﬂ’

)
I

. ACTIO

Thursday
December 31, 1981

DEPARTMENT OF JUSTICE

Office of Juvenile Justice and

Delinguency Prevention

28 CFR Part 31

Implementation of Formuia Grants
Program for Juvenile Justice

AGENCY: Office of Juvenile Justice and
Delinquency Prevention. Justice.
N: Notice of final regulations.

RSP e b SRS

NCIRS

sep 16 1983

ACQUISITIONS






63260 Federal Register / Vol, 46. No. 251 / Thursday, December 31, 1981 / Rules and Regulations

8UMMARY: The Office of Juvenile Justice
and Delinquency Prevention (OJJDP) is
publishing final regulations-for the
implementation of the formula grant
program authorized by Part B, Subpart I,
of the Juvenile Justice and Delinquency
* Prevention (JJDP) Act of 1974, as
-amended. Formula grants are authorized
to States whichrin turn make subgrants
for use by State and local public and
private agencies in carrying out juvenile
justice and delinquency, improvement:
programs.
DATE: These regulations are effective
December 31, 1981, ’
FOR FURTHER INFORMATION CONTACT:
Frank M. Porpotage, II, Formula Grants
and Technical Assistance Division, 633
Indiana Averiue, NW,, Room 742, .
Washington, D.C. 20531. Telephone:
(202) 724-5811. '
SUPPLEMENTARY INFORMATION: Draft .
regulations were originally published in
the Federal Register on June 1, 1981 for
public comment. Substantive changes
were recommended and the draft .
regulations were again published for -
public comment on September 3, 1961.
Written comments from some 66
national, regional; and local
organizations were received. All
comments have been considered by the .
OJJDP in this publication. These
regulations, with the exception of
§ 31.303(i)(3), Valid Court Order, are

final. .

Discu;sion of Comments

Several respondents commented
favorably upon the streamlining of the -
formula grant application requirements,
an effort to simplify program
administration. .

The following is a summary of
substantive comments and the response
of the OJJDP:

1. Comment The serious and violent
juvenile offender emphasis of § 31.303(e)
indicates that States should allocate a
minimum of 30% of their formula grant
funds to programs designed for these
populations. [s this allocation
mandatory?

Response: No. This provision in the
regulations was designed to encourage
States to address the problem of serious
and violent crimes committed by
juveniles. This is a major concern to the
Congress, as reflected in the 1980
Amendments to the JJDP Act, and to the
American public. The wording of this
section attempts to focus State attention
on a careful consideration of the need to
allocate additional resources to this
area of programming.

2. Comment:.The serious and violent
juvenile offender emphasis of § 31.303(e)
should be redrafted to clarify that

.serious crime includes property crime.

States have varying problems with
juvenile violence and property crime
and should be free to determine which
to emphasie in programming.

Response: Agreed. A modification has
been made in § 31.303{e} which serves to
clarify this point. _

3. Comment: The emphasis on serious
and violent crime is inconsistent with
the 66%% pass through to local
government requirement of Section -
223(a)(5) of the Act because programs
for this segment.of the juvenile offender
population are generally organized at
the State level.

Response: OJJDP will consider a
waiver request from States where
rehabilitation or other services for
juveniles who.commit serious and
violent crimes are organized at the State
level and to the extent justified by an
increased State emphasis on this
priority problem. ‘

4. Comment: Specific reference to
additional program areas, i.e., Project
New Pride or Restitution, should be

- added to the serious and violent juvenile

crime emphasis of the regulations.
Response: In drafting this section,
OJJDP simply used the language of the
legislation. Additional language . -
specifying program options would be
superfluous because States are free to

~ selectthose program options which they

determine have the best likelihood of
success, ' ) :
- 5. Comment: The jail removal
requirement, Section 223(a)(14) of the
JIDP Act, specifies twa separate and
distinct “exceptional circumstances”
which are not reflected in the draft
regulations.

Response: The regulations reflect the

 intent of the law. As Congressman lke

Andrews, Chairman of the House
Subcommittee on Human Resources, -
stated in a letter to OJJDP on February
17, 1981, “You are completely correct
that the exception language is intended
to establish a single exception applying
only to low population density areas.
Only in such areas would the temporary
detention in adult facilities of juveniles
accused of serious crimes against '
persons be permitted should no -
acceptable alternative be available.”

6. Comment: Will States be permitted,
for the purpose of monitoring the
Section 223(a)(14) jail removal

- requirement, a “grace period” in which a

juvenile temporarily detained in an
adult jail or lockup need not be reported

.as a monotoring violation? This would

be similar to the 24-hour “grace period"”
currently permitted with respect to the -
Section 223(a)(12){A)

" déinstitutionalization mandate.

Response: 1t is Congress' finding that
juvenile offenders and nonoffenders
should not be placed in an adult jail or
lockup for any period of time. However,
for the purpose of monitoring and -
reporting compliance with the jail

. removal requirement, the House

Committee on Education and Labor
stated, in its Committee Report on the -
1980 Amendments, that it would be
permissible for OJJDP to permit States to
exclude, for monitoring purposes, those
juveniles alleged to have committed an
act which would be a crime if committed
by an adult (criminal-type offenders) -
and who are held in an adult jail or
lockup for up to six:hours. This six-hour.
period would be limited to the
temporary holding in an adult jail or -
lockup by police for the purpose of
identification, processing, and transfer
to juvenile court officials or to juvenile
shelter or detention facilities. Any such
holding of a juvenile criminal-type
offender should be limited to the
absolute minimum time necessary to -
complete this action, not to exceed six
hours, but in no case overnight. Even
where such a temporary holding is
permitted, the Section 223(a)(13)
separation requirement would operate
to prohibit the accused juvenile
criminal-type offender from beéing in.

" sight or sound contact with an adult -

offender during this brief holding period,
Under no circumstances does the
allowance of a six hour “grace period"
applicable to juvenile criminal-type
offenders permit a juvenile status
offender or nonoffender be detained,
even temporarily, in an adult jail or
lockup under Section 223(a)(14).. In
monitoring for compliance with Section
223(a)(14), the regulations require States

" to report the number of juvenile

criminal-type offenders held in adult
jails. and lockups in excess of six hours
{see § 31.303(i)(5)(iv)(G) and (H)).

7. Comment: The 48-hour limit on
holding juveniles in adult jails or
lockups under the Section 223(a)(14)
“removal exception” is not sufficient to
cover periods when court is not in
session, such as weekends.

Response: Because this exception™
permits temporary incarceration in jails
and lockups of juveniles accused of a
serious crime against persons, a.
maximum 48-hour period is considered
by OJJDP to be the outside limit and is
intended to take into account weekends
and other circumstances that would
preclude-the immediate transfer to an
appropriate juvenile facility,

8. Comment: The guideline governing
the “removal exception” to Section
223(a)(14), as promulgated in the draft

_ regulations, § 31.303(i)(4), allows each






Federal Register / Vol. 48,

No. 251 / Thursday, December 31, 198t / ‘Rules and Regulations

63261

State to set specific criteria for -
determining “areas-characterized by low
population density” and to determine:-
that “no alternative placement is. .

- available.” These criteria should be
established by OJJDP so that the eriteria

and standards are uniform for-all States -

and can be reviewed by the public
through the review and comment
process of the Federal Register.
Response: The narrow-"removal . .
exception” of the law was designed to-
.reflect “the special needs of areas
characterized by low population
density.” OJJDP, in its rulemaking role,
reviewed a number of possible criteria

" that could be imposed on States in

defining the exception. However, we
concluded that it was not feasible to'
establish uniform criteria applicable to
all States that would be both fair and
rational. OJJDP believes that the
individual States are in a better position
to determine the unique circumstances
that warrant, subject to OJJDP's review
and approval, the specific criteria to be
applied in the States to implement the
“removal exception” to the Section
223(a)(14) jail removal provision.

9. Comment: The regulations should
define the term “not served by a local or
regional juvenile detention facility” as
used in the Section 223(a)(14) “removal
exception,” .

Response: Agreed. A genetal
definition of the term has now been
added to regulations at § 31.303(i)(4)(iv).
The definition provides that a county is
not served by alocal or regional '
juvenile detention facility when “there is
no public or private juvenile detention
faclhty operated within the county or
there is no pubhc or private juvenile
facility which is in operation to provide
secure detention for accused juvenile
offenders from that county.” _

10 Comment: The 1980 Amendments
ta the JJDP Act allow an alternative
State agency, other than the State = .
Criminal Justice Council, tobe =~
designated by the Governor as the
responsible agency to supervise the
administration of the State’s formula

grant program: Any such designationis

subject to approval-by the OJJDP
“Administrator. One commentator
recommended that operating agencies

_ be specifically.excluded from

.consideration as an acceptable
alternative State agency.

Response: OJIDP is aware of the
potential problems with having an
operating agency serving as the
-administering agency for the formula
grant program. The Fiscal Year 1982
Application Kit addresses' this issue,
requiring that in any instance where the
Governor requests approval for the
desxgnatxon of an operating agency as

the alternative State agency; it must be
clearly demonstrated that the agency's
supervisory board will have full
policymaking authority and willbe =
independent of the administrative
structure of the operating agency.

11. Comment: The definition of
“gecure’ ‘as used in the terms "secure

_detention facility” and “secure

correctional facility” has been:
substantially changed by removing the .
use of “staff security measures” in
addition to other architectural means for
restricting the movements and activities
of residents. This change is not
warranted.

Response: The change noted in the
draft regulations (§ 31.304(b]) reflects
the revised definitions of “secure
detention facility” and "secure
correctional facility” in Section 103(12)
and {13) of the Act, as amended.

12, Comment: One third of the
required 66%% pass through of funds to
local government; § 31.301(b), should be
required to be allocated to pnvate -
_nonprofit agencies.

Response: Such a requirement is
beyond the authority of OJJDP as there
is no statutory basis to support such a-
rule.

13. Comment: Because recent research
has shown that there exists differential
handling of minority youth in the
juvenile justice system, it is

\

recommended that a percentage‘of funds:

be set aside to further research this
phenomenon and to generate specific:
proposals that may reduce the flow of
minorities into the system.

Response: While OJJDP is aware of
these research findings, the formula
grant program is not the appropriate
place for OJJDP to address funding for
this purpose. Within the past six :
months, the National Institute for:
Juvenile Justice and Delinquency -
Prevention, the research arm of OJJDP,
has awarded three research grants
which address different aspects of this
issue. It is expected that this research
will provide the kinds of basic
information needed to reduce the
differential penetration of minority
youth into the system.

Valid Court Order R
There was substantial comment on

. and criticism of the revised valid court

order guideline (§ 31.303(i){3)). Fifteen of
the commentators voiced the opinion
that the revised provision failed to
correctly reflect the Congressional intent
underlying the valid court order
amendment to Section 223{a)(12)(A) of
the Juvenile Justice Act. These .-
commentators generally favored
retention of the initial unplementmg :

. guideline publlshed for comment in the .

Federal Register on June 1, 1981 (46 FR
29438, § 31.703(h){3), at 29443).
Specifically, they called for
reinstatement of the following features
of that guideline: -

(1) No secure detention under any :
circumstance of a juvenile status
offender or nonoffender alleged to have
violated a valid court order; _

* (2) Reinstate the requirement that the
judge presiding over the violation -
hearing, in entering a.dispositional order
directing or authorizing placement in a .
secure facility, certify on the record
{rather than determine) that all the
elements of a valid court order have
been met; and

(3) Reinstate the requirement that the
judge in (2) above also certify on the
record (rather than make no certification
or determination) that there is no
rational alternative to incarceration of
the juvenile.

In addition, a variety of suggestions
were offered by commentators seeking
to increase or clarify the protections
afforded to juvenile status offenders and
nonoffenders who may be subject to
incarceration as a result of a court order
violation. These suggestions'are as.
follows:

" {1) For-a court order to be deemed"

~ valid the juvenile status offender or
nonoffender should have had the right to -

counsel at the initial adjudication or
other court proceeding in which the
court order.regulating future conduct
was entered;

(2) For a court order to be deemed
valid, the juvenile status offender or
nonoffender should have received the .-
full range of due process rights listed in
§ 31.303(i)(3)(v)(A)(H) at the initial -

. adjudication or other court proceeding -

in which the court order regulating

-" future conduct was entered;

(3) The warning to the juvenile of the
consequences of violating the court
order (§ 31.303({i)(3)(iii)) should be
provided to the juvenile and to his
attorney and/or to his parents or
guardian;

(4) The warmng referenced in (3) .
above should be in writing and (rather
than “or”) be reflected in the court
record and proceedings;

(5) The term “court of competent
jurisdiction” (§ 31:303(i)(3)(iv)).should be
defined so that a juvenile would only be
subject to valid court order violation
proceedings before the same judge in the
same court in which the order was
entered;

(6) The “24-hour grace period” ’
referenced in §.31.303(i)(3)(iv) should
clearly specify that this means 24 hours
exclusive of nonjudicial days (i.e., -
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holidays and weekends) consistent with
O]JJDP monitoring policy;

(7) The guideline should require that
any judicial determination of probable
cause, used as a basis for detaining a
juvenile pending a violation hearing,
must be held within the 24-hourgrace

period;

(8) There should be no provision for a
probable cause hearing. Rather, the
guideline should require that the
violation hearing be held within the 24-
hour grace period or the juvenile
released to an appropriate nonsecure
placement pending the violation hearmg‘

(9) A juvenile held in a secure
detention facility, after a probable cause
hearing pending a violation hearing,
should be held for the minimum time
necessary to schedule-and hold a
violation hearing, but in no event longer
than:

(a) 3 calendar days; or

(b) 72 hours; or

(c) 72 hours exclusive of nonjudzcml

~ days; or

(d) 5 calendar days; or

(e) 10 calendar days or the number of
days that an alleged delinquent offender
may be held under State law in secure
detention prior to an adjudicatory
hearing, whichever is less;

(10) Where a judicial determination is -

made that there is probable cause to
believe that a status offender or
nonoffender violated a valid court order,

placement in a secure detention facility

pending a violation hearing should
require, at a minimum, a judicial finding
that: .

(a) There is a probabx]zty that the
Jjuvenile will not appear for further
proceedings; or

(b) The juvenile poses a danger to seIf
or to community safety;

(11) The authority to hold a ]uvemle
status offender or nonoffender i ina
“secure detention facility” or a “secure
correctional facility” should specify that
such facilities include only those which
are exclusively for juvenile offenders;

(12) The full due process rights
enumerated in § 31.303(i)(3)(v) should
include a standard of proof beyond a
reasonable doubt; and

(13) OJJDP should establish maximum
numbers of juvenile status offenders and
nonoffenders who can be held for valid
court order violations and establish a
maximum length of secure incarceration
for juveniles who violate valid court

" orders.

A lesser number of respondents
believed that the guideline, rather than
failing to provide adequate due process
protection to juveniles, failed to provide
sufficient judicial flexibility; offfering
the following suggestions to increase
judicial discretion:

7

(1) The determination of probable
cause to believe a juvenile status
offender or nonoffender violated a valid

court order should be made by a judge
or any duly authorized officer of the

_court acting on behalf of the judge; and

(2) OJIDP should defer to State law in
determining the maximum length of time

a status offender or nonoffender alleged

to have violated a valid court order may
be held in secure detention pending a
violation hearing.

As can be seen, there is a wide
divergence of views on valid court order
amendment implementation. This stems
in part from a legislative history that is
inconclusive on certain points,
differences in various State laws,
pohcxes and practices, and the complex
legal issues that underlie the treatment
of juvenile status offenders and
nonoffenders who violate valid court
orders. It is OJJDP's conclusion that
publication of a final regulation .
governing implementation of the valid

‘court order amendment at this time,

given the expressed concerns and
information available, would not further
the proper implementation of the
amendment.
Consequently, OJJDP believes that

r exploration and consideration of
the issues raised above (and othef '
relevant valid court order

considerations) are desirable before a -

final rule is promulgated. Therefore,
OJJDP plans to schedule at least two
hearings to receive oral testimony and
to give interested parties the opportunity
to submit further written input on valid
court order implementation. A notice
will be placed in the Federal Register
regarding the date and time for such
hearings and providing for the receipt of
written submissions. OJJDP anticipates
that this notice will be published within
30 days. The notice will explain the
rationale of the various positions and
options presented in response to the
Federal Register drafts. OJ]JDP’s primary
objective is to fully implement the
congressional intent, considering the
input and experience of practitioners,
and to provide for a workable regulation
that does not create unrealistic policies,
and does not, by implication, undermine
State procedural law.

OJJDP will reserve § 31.303(i)(3) of the
final regulations. Pending the -
publication of a final regulation, States
should continue to follow applicable
State law and Constitutional principles
of due process in their implementation
and monitoring of the valid court order
amendment. OJJDP urges States not to
consider modification of existing State
law or policy regarding the secure
incarceration of juvenile status and
nonoffenders who violate the lawful

orders of the-court until a final
regulation is published.

This annoucement does not constitute
a “major” rule as defined by Executive
Order 12291 because it does not result
in: {a) An effect on the economy of $100
million or more; (b) a major increase in
any costs of prices; or (c) adverse effects
on competition, employment,
investment, productivity, or innovation
among American enterprises.

Finally, because this regulation will
not have significant economic impact on -«
a substantial number of small entities,
no analyses of the impact of these rules
on such entities is required by the
Regulatory Flexibility Act, U.S.C. 601, et
seq., 28 CFR part 31 is accordingly
revised to read as follows:

PART 31—FORMULA GRANTS

Subpart A—General Provisions

Sec:

31.1 General. )

31.2 Statutory authority.
31.3 Submission date.

‘Subpart B—Eligible Applicants
31100 Eligibility.

31.101 Establishment of State Criminal -
lustlce Council.
31102 Membership.

Subpart C—General
31.200 General.

" 31.201  Audit.

31.202 Civil rights. -
31.203 Open meetings and public access to
records.

Subpart D—Juvenile Justice Act
Requirements .
General.

Funding. :

Applicant State Agency.
31.303 Substantive requirements.. .
31.304 Definitions.

Subpart E—~General Conditions and
Assurances

31.400 Compliance with statute.
31.401 Compliance with other Federal laws,
orders, circulars.

31.402 Application on file.:
31.403 Non-discrimination. -

Authority: Juvenile Justice and Delmquency
Prevention Act of 1974, as amended, (42
U.S.C. 5601 et seq.)

31.300
31.301
31.302

~ Subpart A—General Provisions

§31.1 General.

This Part defines eligibility and sets
forth requirements for application for
and administration of formula grants to
State governments authorized by Part B,
Subpart I, of the Juvenile Justice and
Delinquency Prevention Act.
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§31.2 Statutory authority.

The statute establishing the Office of
Juvenile Justice and Delinquency
Prevention and giving authority to make
grants for juvenile justice and
delinquency prevention improvement
programs is the Junvenile Justice and
Delinquency Prevention Act of 1974, as
amended (42 U.S.C. 5601 et seq.).

§31.3 Submission date.

Juvenile Justice Plans for Fiscal Year
1982 shall be submitted to the OJJDP
within 60 days after States are notified
of fiscal year 1982 Formula Grant
allocations.

Subpart B—Eligible Applicants
§31.100 Eligibility.

All States as defined by Section 103(7)

of the JJDP Act. -

§ 31.101 Establishment of State Criminal
Justice Council.

"Each state which chooses to apply for
a formula grant shall establish or
designate by law a State Criminal
Justice Council unless an alternative
State agency is designated by the Chief
Executive and approved by the OJJDP
Administrator pursuant to Section 261(c)
of the JJDP Act. States must assure they
have available for review a copy of the -
State law establishing the Council, and

_a current list of Council membership. -

§31.102 Membership of Council.
Pursuant fo Section 1301(i) of the
Justice System Improvement Act (JSIA)
of 1979, States participating in the
. formula grant program of the Juvenile
Justice and Delinquency Prevention Act,
in addition to statutory membership
requirements, must include on the State
Crimina] Justice Council the chairperson
and at least two additional citizen
members of that Act. For purposes of
this requirement a citizen member is
defined as any person who is not a full--
time government employee or elected
official. Any executive committee of the
Council must include the same
proportion of juvenile justice advisory
group members as are included in the
total Council membership.

Subpart C—General Requirements

§31.200 General.

This subpart sets forth general .
requirements applicable ‘to formula
grant recipients under the JJDP Act of .
1974, as amended. Applicants must

assure compliance or submit necessary

information on these requxrements

§31.201 Audit.

The State must assure that 1t adheres
to the audit requirements enumerated in

the “Financial and Administrative Guide -

for Grants” OJARS Guideline Manual
7100.1B, October 20, 1980. Chapter 8 of
the Manual contains a comprehensive
statement of audit policies and
requirements relative to grantees and

‘subgrantees.

§31.202 Civil rights. '

(a) To carry out the State's Federal
civil rights responsibilities the plan
must:

(1) Designate a civil rights contact
person who has lead responsibility in
insuring that all applicable civil rights

' requirements, assurances, and
_ conditions are met and who shall act as

liaison in all civil rights matters with
OJJDP and the OJARS’ Office of Civil
Rights Compliance (OCRC).

(2) Contain the Council's Equal
Employment Opportunity Program
(EEOP), if required to maintain one -
under 28 CFR 42.301, et seq., where the
application is for $500,000 or more.

{b) The application must provide
assurance that the State will:

(1) Require that every applicant
required to formulate an EEQP in -
accordance with 28 CFR 42.301 et seq.,
submit a certification to the State that it
has a current EEOP on file, which meets
the requirement therein. .

(2) Require that every criminal or

' juvenile justice agency applying for a

grant of $500,000 or more submit a copy
of its EEQP (if required to maintain one
under 28 CFR 42.301, et seq.) to OCRC at
the time it submnts its application to the
State;

_(3) Inform the publir,andksubgrantees
of affected persons’ rights to file a
complaint of dxscmmnatwn mth OCRC
for investigation;

(4) Cooperate with OCRC during
compliance reviews of recipients
located within the State; arid -

(5) Comply, and that its subgrantees
and contractors will comply. with the
requirement that, in the event that a
Federal or State court or administration
agency makes a finding of
discrimination on the basis of race,
color, religion, national origin, or sex
(after a due process hearing) against a -

.State or a subgrantee or contractor, the
- affected recipient or contractor will

forward a copy of the findmg to OCRC.

§ 31. 203 Open meetlngs and publlc access
to records.

The State must assure that it will
comply. with the requirements of Section
402(c)(2) of the Justice System
Improvement Act. i

Subpart D—Juvenile Justlce Act
Requirements

§ 31.300 General.

This subpart set forth specific [JDP
Act requirements for application and
receipt of formula grants.

§ 31.361 Funding.

(a) Allocation to States. Each State
receives a base allotment of $225,000 -
except for the Virgin Islands, Guam,
American Samoa, the Trust Territory of
the Pacific Islands and the
Commonwealth of the Northern Mariana
Islands where the base amount is -
$56,250. Funds are allocated among the
States on the basis of relative
population under 18 years of age.

(b) Funds for Local Use. At least two-
thirds of the formula grant allocation to
the State must be used for programs by
local government, or local private
agencies unless the State applies for and
is granted a waiver by the Office of
Juvenile Justice and Dehnquency
Prevention.

(c).Match. Formula grants under the
JiIDP Act shall be 100% of approved.
costs, with the exception of planning
and administration funds, which require
a 100% cash match (dollar for dollar),
and construction projects funded under .
Section 227(a)(2) which require a 50%
cash match,

(d) Funds for Administration. Not

more than 7.5% of the total annual

formula grant award may be utilized to

develop the annual juvenile justice plan - -

and pay for administrative expenses,
including project monitoring evaluation.
These funds are to be matched on a
dollar for dollar basis. The State shall
make available needed funds for
planning and administration to units of
local government or combinations on an
equitable basis. Each annual application
maust identify uses of such funds.

§31.302 Applicant State Agency. ‘
(a) Pursuant to Section 223(a)(2) and

- Section 261(c) of the [JDP Act, the State

assures that a State Criminal Justice ‘
Council or other State agency approved -
under Section 261(c) has been
designated as the sole agency for
supervising the preparation and .
administration of the plan and has the.
authority to implement the plan,

(b) The Chief Executive shall establish .
a Juvenile Advisory Group pursuant to
Section 223(a)(3) of the JJDP Act. The
State shall provide a list of all current
advisory group members, indicating .- -
their respective dates of appointment
and how each member meets the
membership requirements specified in
this Section of the Act.
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(c) The State shall assure that it
complies with the Advisory Group
Financial support requirement of Section
222(d) and the composition and function
reguirements of Section 223(a)(3) of the -
JIDP Act. .

§31.303 Substantive requirements.

(a) Consultation with and :
Participation of Units of General Local
Government. The State shall assure that
it has complied with Sections 223(a} (4) -
and (8) of the Act. ,

(b) Participation of Private Agencies.
The State shall agsure that it has
complied with Section 223(a)(9) of the
Act. - .

{c) Pass-Through Requirement. The

. State shall assure that it complies with
Section 223(a){5) of the Act. For *
purposes of the pass-through
requirement, a Jocal private agency is
defined as a private non-profit agency or
organization that provides program
services within an identifiable unit or a
combination of units of general local
government. .

(d) Rights of Privacy of Recipients of
Services. Pursuant to Sections 223(a)(17)
and 229 of the JJDP Act, the State shall
assure that it has established
procedures to meet this requirement.

(e) Serfous Juvenile Offender

. Emphasis. Pursnant to Sections
101(aj(8), 223(a}(10) and 224(a)(12) of the
JJDP Act, the Office encourages States
that have identified serious-and viclent
juvenile offexrders as a priority problem,
to allocate a minimum of 30% of the
formula grant award to programs
designed for.serious and violent juvenile
offenders. Particular attention should be
given 1o the areas of sentencing,
providing resources necessary for
informed dispositions, and
rehabilitation. In accord with
Administration policy direction, the
Office will aitempt to assist States to
reach this goal. .

(f) Deinstitutionalization of Status
Offenders and Non-Offenders. Pursuant
to Section 223(a)(12)(A) of the JJDP Act,
the State shall: .

(1) Describe its plan, procedure, and
timetable covering the three-year
planning cycle, for assuring that the
requirearents of this section are met.
Refer to § 31.303(i)(3) for the rules
related to the valid court order
exception to this Act requirement.

{2) Describe the barriers the State

faces in achieving full compliance with

the provisions of this requirement. -

{3) For those States that have
achieved “substantial compliance™ as
outlined in Section 223(c) of the Act,
indicate the unequivocal commitment to
achieving full compliance. Attach
documentation. . o

(4) Those States which, based upon
the most recently submitted monitoring
report, have been found to be in full
compliance with Section 223(a)(12)(A)
may, in lieu of addressing paragraphs

(£)(1), (2), and (3} of this section, provide -

an assurance that adequate plans and
resources are available to maintain full
compliance. . ’

(5) Submit the report required under
Section 223(a)(12)(B) of the Act as part
of the annual monitoring report required
by.Section 223(a){(15) of the Act.

(g) Contact with Incarcerated Adults.
(1) Pursuant to Section 223(a)(13) of the
JIDP Act the State shall:

(i) Describe its plan and procedure, .
covering the three-year planning cycle,
for assuring that the requirements of this
section are met. The term regular
contact is defined as sight and sound
contact with incarcerated adults,
including inmate trustees. This
prohibition seeks as complete a
separation as possible and permits no
more than haphazard or accidental
contact between juveniles and
incarcerated adults. In addition, include
a timetable for compliance and justify
any deviation from a previously
approved timetable.

. (iiy In those isolated instances where
juvenile criminal-type offenders remain
confined in adult facilities or facilities in

* which adults are confined, the State

must set forth the procedures for
assuring no regular sight and sound
contact between such juveniles and

. adults. :

(iii) Describe the barriers which may
hinder the separation of alleged or
adjudicated criminal-type offenders, -

status offenders and non-offenders from-

incarcerated adults in any particular
jail, lockup, detention or correctional
facility. :

(iv) Those States which, based upon
the most recently submitted monitoring
report, have been found to be in
compliance with Section 223(a)(13) may.
in lieu of addressing paragraphs (g)(1)(i),
(ii), and (iii) of this section, provide an
assurance that adequate plans and
resources are available to maintain
compliance. '

(v} Assure that adjudicated offenders
are not reclassified administratively and
transferred to an adult (criminal)
correctional authority to avoid the intent
of segregating adults and juveniles in
correctional facilities. This does not
prohibit or restrict waiver of juveniles to
criminal court for prosecution, according
to State law. It does, however, preclude
a State from-administratively .
transferring a juvenile offender to an
adult correctional authority or a transfer
within a mixed juvenile and adult
facility for placement with adult

criminals either before or after a
juvenile reaches the statutory age of
majority. ]t also precludes a State from
transferring adult offenders to a juvenile
correctional authority for placement.

(2) Implementation. The requirement
of this provision is to be planned and
implemented immediately by each state
in light of identified constraints on )
immediate implementation. Inmediate
compliance is required where no
constraints exist. Where constraints
exist, the designdted date of compliance
in the latest approved plan is the
compliance deadline. Those states not in
compliance must show annual progress
toward achieving compliance until
compliance is reached. :

{h) Removal of Juveniles from Adult
Jails and Lock-ups. Pursuant to Section
223(a)(14) of the JJDP Act, the State
shall: :

(1) Describe its plan, procedure, and
timetable for assuring that requirements
of this section will be met by December
8, 1985. Refer to § 31.303(i)(4) to
determine the “exceptional

-circumstances” which have to exist to

permit, in areas characterized by low
population density with respect to the
detention of juveniles and where no
existing acceptable alternative

‘placement is available, the temporary

detention of juveniles accused of serious
crimes against persons.

(2) Describe the barriers which the
State faces in removing all- juveniles
from adult jails and lock-ups. This
requirement excepts only those
juveniles formally waived or transferred
to criminal court and criminal charges

. have been filed, or juveniles over whom

a criminal court has ariginal or
concurrent jurisdiction and such court’s
jurisdiction has been involved through
the filing of criminal charges.

(3) For those States that have
achieved “substantial compliance™ with
Section 223(a)(14) as specified in Section
223(c) of the Act, indicate the
unequivocal commitment to achieving
full compliance. Attach documentation.

(4) Those States which, based upon
the most recently submitted monitoring
report, have been found to be in full o
compliance with Section 223(a)(14) may,
in lieu of addressing paragraphs (b)(1),
(2), and (3) of this section, provide an
assurance that adequate plans and
resources are available to maintain full
compliance.

(i) Monitoring of Jails, Detention -
Facilities and Correctional Facilities. (1)
Pursuant to Section 223(a)(15) of the
JIDP Act, and except as provided by

- paragraph (i)(7) of this section, the State

shall:
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(i} Indicate how it will annually
identify and survey all secure detention

" or correctional facilities, jails, lock-ups,

- and other facilities usable for the

detention and confinement of juveniles.
(ii) Provide a plan for an annual on-

site inspection of all such facilities
identified in paragraph (i}(1)(i) of this
section. Such plan shall include a
procedure for reporting and
investigating compliance complaints in
accordance with Section 223(&)(12)(A].

©(13), and {14).

(iii) Include a description of the
barriers which the State faces in -

. developing a monitoring system to

establish and report the level of
compliance with Sections 223(a)(12),
(13), and (14).

(2) For the purpose of monitoring for
compliance with Section 223(a)(12)(A)} of
the Act a secure detention or
correctional facility is: -

(i} Any secure public or private
facility used for the lawful custody of
accused or adjudicated juvenile
offenders or non-offenders; or

(ii) Any secure public or private
facility, which is also used for the lawful
custody of accused or convicted adult
criminal offenders.

(3) Valid Court Order [Reserved]).

(4) Removal Exception (Section
223(aj(14]). The following conditions
must be met in order for an accused
juvenile criminal-type offender to be
temporarily detained (for up to 48 hours)
i an adult jail or lock-up: -

(i) The geographic area which has
jurisdiction over the juvenile has been
certified as having a low population.
density, based upon specific criteria
developed by the State and approved by
OJJDP. The criteria developed must take
into account total county population per
square mile. The State must provide
rationale for the criteria proposed.

(ii) The )uvemle must be accused of a
serious crime against persons to include:
Criminal homicide, forcible rape,

" mayhem, kidnapping, aggravated

assault, robbery, and extortion
accompanied by threats of violence.

(iii) A determination must be made
that there is no existing acceptable
alternative placement available for the
juvenile pursuant to.criteria developed
by the State and approved by OJJDP.

(iv) The county is not served by a
local or regional juvenile detention
facility. Generally, this phrase means
that there is no public or private juvenile
detention facility operated within the
county or there is no public or private
juvenile facility which is in operation to
provide secure detention for accused
juvenile offenders from that county.

(5) Reporting Requirement. The State
shall report annually to the

Administrator of OJfDP on the results of
monitoring for Sections 223({a)(12), (13)
and (14) of the JJDP Act. Three copies of
the report shall be submitted to the
Administrator of OJJDP no later than
December 31 of each year.

(i) To demonstrate the extent of
compliance with Section 223(a)(12)(A) of
the JJDP Act, the report must at least
include the following information for
both the baseline and the current
reporting periods. :

(A) Dates of baseline and current
reporting period.

(B) Total number of public and pnvate
juvenile detention and correctional
facilities AND the number inspected on-
site.

(C) Total number of accused status
offenders and non-offenders held in any
secure detention or correctional facility
as defined in § 31.303(i)(2) for longer
than 24 hours exclusive of non-judicial
days, excluding those held pursuant to a
judicial determination that the juvenile
violated a valid court order.

(D) Total number of adjudicated
status offenders and non-offenders held
in any secure detention or correctional
facility as defined in § 31.303(i)(2),
excluding those held pursuant to a
judicial determination that the juvenile
violated a valid court order.

(E) Total number of status offenders
held in anysecure detention or
correctmnaf facilities pursuant to a

judicial determination that the juvenile

violated a valid court order.

+{ii) To demonstrate the extent to
which the provisions of Section
223(a){12)(B) of the JJDP Act are being
met, the report must include the total
number of accused and adjudicated
status offenders and non-offenders -
placed in facilities that are:

(A) Not near their home community;

(B) Not the least restrictive
appropriate alternative; and

(C) Not community-based.

{iii) To demonstrate the progress
toward and extent of compliance with
Section 223(a)(13) of the JJDP Act, the
report must at least include the
following information for both the
baseline and the current reporting
periods.

(A) Designated date for achxevmg full
compliance.

(B) The total number of facilities that

can be used for the secure detention and -

confinement of both juvenile offenders
and adult criminal offenders.

(C) The total number of facilities used
for the secure detention and
confinement of both-juvenile offenders
and adult criminal offenders during the -
past 12 months AND the number
inspected on-site.

(D) The total number of facilities used
for secure detention and confinement of
both juvenile offenders and adult
criminal offenders which did not
provide adequate separation.

(E) The total number of juvenile
offenders and non-offenders NOT
adequately separated in facilities used
for the secure detention and

. confinement of both ]uvemles and
~ adults.

(iv) To demonstrate.the progress
toward and extent of compliance with
Section 223(a)(14) of the JJDP Act the-
report must at least include the /
following information for the baseline
and current reporting periods:

(A) Dates of baseline and current

" reporting period.

(B) Total number of adult jails in the
State AND the number mspected on-
site.

(C) Total number of adult lock-ups in
the State AND the number inspected on-
site.

(D) Total number of adult jails holding
juveniles during the past twelve months.

(E) Total number of adult lock-ups
holding juveniles during the past twelve
months.

{F) Total number of adult jails and
lock-ups in areas meeting the “removal
exceptions” as noted in subparagraph 4
above, including a list of such counties.

(G) Total number of juvenile-criminal-
type offenders held in adult jails in
excess of six hours.

(H) Total number of 1uvemle criminal-
type offenders held in adult lock- -ups’ in
excess of six hours.

(I) Total number of accused and
adjudicated status offenders and non-
offenders held in any adult jail or lock-
up as defined in Section 31.304.

() Total number of juveniles accused
of a serious crime against persons held
less than 48 hours in adult jails and
lock-ups in areas meeting the “removal
exception” as noted in subparagraph 4
above,

(8) Compliance. The State must
demonstrate the extent to which the
requirements of Section 223(a)(12)(A),
(23), and (14) of the Act are met. Should
the State fail to demonstrate compliance
with the requirements of these Sections
within designated time frames,
eligibility for formula grant funding shall
terminate. The compliance levels are:

(i) Substantial compliance with
Section 223(a)(12)(A) requires within
three years of initial plan submission
achievement of a 75% reduction in the
aggregrate number of status offenders
and non-offenders held in secure
detention or correctional facilities or
removal of 100% of such offenders from
secure correctional facilities only. In
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addition, the State must make an
unequivocal commitment, through
appropriate executive and legislative
action, to achieving full compliance
within two additional years. Full
compliance is achieved when a State
has removed 100% of such juveniles
from secure detention and correctional
facilities or can demonstrate full
compliance with de minimis exceptions
pursuant to the policy criteria contained
in the Federal Register of January 9, 1981
(46 FR 2566~2569).

{ii) Compliance with Section
223(a)(13) has been achieved when a
State can demonstrate that:

(A) The last submitted monitoring
report, covering a full 12 months of data,
demonstrates that no juveniles were
incarcerated in circumstances that were

-in violation.of Section 223(a}(13); or

(B)(1) State law, regulation, court rule,

. or other established executive or
judicial policy clearly prohibits the
incarceration of all juvenile offenders in
circumstances that would be in violation
of Section 223(a)(13);

{2) All instances of noncompliance
reported in the last submitted
monitoring report were in violation of,
or departures from, the State law, rule,
or policy referred to in paragraph
{i)(6)(ii){(B)(2) of this section;

(3) The instances of noncompliance do
not indicate a pattern or practice but
rather constitute isolated instances; and

(4) Existing mechanisms for the
enforcement of the State law, rule, or
policy referred to in paragraph
(i)(6)(ii)(B)(2) of this section are such
that the instances of noncompliance are
unlikely to recur in the future.

(iii) Substantial compliance with
Section 223(a)(14) requires the
achievement of a 75% reduction in the
number of juveniles held in adult jails
and lock-ups by December 8, 1985 and
that the State has made an unequivocal
commitment, through appropriate
executive or legislative action, to
achieving full compliance within two
additional years.

(7) Monitoring Report Exceptions.
States which have been determined by
the OJJDP Administrator to have
achieved full compliance with Section
223(a){12)(A) and compliance with
Section 223(a)(13) of the Juvenile Justice
Act and which wish to be exempted
from the annual monitering report
requirements must submit a written
request to the OJJDP Administrator
which demonstrates that:

(i) The State provides for an adequate
system of monitoring jails, detention
facilities, correctional facilities, and
non-secure facilities to enable an annual
determination of State compliance with

Sections 223(a)(12)(A). (13), and (14) of
the JJDP Act;

(ii) State legislation has been enacted
which conforms to the requirements of
Sections 223(a)(12)(A) and (13) of the
Juvenile Justice Act; and

(iii) The enforcement of the legislation
is statutorily or administratively -
prescribed, specifically providing that:

{A) Authority for enforcement of the
statute is assigned;

(B) Timeframes for monitoring
compliance with the statute are
specified; and .

(C) Adequate sanctions and penalties
that will result in enforcement of the
statute and procedures for remedying
violations are set forth.

(§) Juvenile Crime Analysis. Pursuant
to Section 223(a)(8)(A) and (B) the State
shall conduct an analysis of juvenile

crime problems and juvenile justice and

delinquency prevention needs.

(1) Analysis. The analysis must be
provided in the multi-year application. A
suggested format for the analysis is
provided in the Formula Grant
Application Kit.

(2) Product. The product of the
analysis is a series of brief written
problem statements set forth in the
application that define and describe the
priority problems. :

(3) Programs. Applications are to
include descriptions of programs to be
supported with Juvenile Jusgjce Act
formula grant funds. A suggested format
for these programs is included in the
application kit,

(4) Performance Indicators. A list of
performance indicators must be
developed and set forth for each
program. These indicators show what
data will be collected at the program
level to measure whether objectives and
performance goals have been achieved
and should relate to the measuares used
in the problem statement and statement
of program objectives. .

(k) Concentration of State Effort.
Pursuant to Section 223(a)(8)(C) the
State shall assure that it has on file a
plan for the concentration of State
efforts as they relate to the coordination
of all State juvenile delinquency
programs with respect to overall policy
and development of objectives and
priorities for all State juvenile
delinquency programs and activities.

() Annual Performance Report.
Pursuant to Section 223(a) and Section
223(a)(21) the State Plan shall provide
for submission of an annual
performance report. The State shall
report on its progress in the
implementation of the approved
programs, described in the three-year
plan. The performance indicators will
serve as the objective criteria fora .

meaningful assessment of progress
toward achievement of measurable
goals. .

(m) Equitable Distribution of Juvenile
Justice Funds and Assistance to
Disadvantaged Youth. The State shall
assure that it complies with Sections
223(a){7) and (16) of the JJDP Act.

(n) Advanced Techniques. The State
shall assure that it complies with
Section 223(a)(10) of the JJDP Act.

(o) Analytical and Training Capacity.
The State shall assure that it complies
with Sections 223{a)(11) and (12) of the .
JIDP Act. - -

{p) Equitable Arrangements for
Employees Affected by Assistance
Under the Act. Pursuant to Section -

'223(a)(18) the State shall assure that fair

and equitable arrangements are made to
protect the interests of employees
affected by assistance under the Act.

(q) Non-Supplantation.” The State
shall assure that it complies with
Section 223(a)(20) of the JJDP Act.

(r) Technical Assistance. States shall
include, within their plan, a description
of technical assistance needs. Specific -
direction regarding the development and
inclusion of all Technical Assistance
needs and priorities will bé provided in’
the “Application Kit for Formula Grants
under the JJDPA.” . :

{8) Other Terms and Conditions.
Pursuant to Section 223(a)(22) of the
JIDP Act, States shall agree to other
terms and conditions as the
Administrator may reasonably prescribe
to assure the effectiveness of programs
assisted under the formula grant.

§31.304 Definitions.

(a) Private agency. A private non-
profit agency, organization or institution
is: . .

(1) Any corporation, foundation, trust,
association, cooperative, or accredited .

institution of higher education not under

public supervision or control; and

(2) Any other agency, organization or
institution which operates primarily for
scientific, educational, service, . ’
charitable, or similar public purposes,
but which is not under public
supervision or control, and not part of
the net earnings of which inures or may
lawfully inure to the benefit of any
private shareholder or individual, and
which has been held by IRS to be tax-
exempt under the provisions of Section
501(c)(3) of the 1954 Internal Revenue
Code. !

(b) Secure. As used to define a
detention or correctional facility this
term includes residential facilities which -

. have fixtures designated to physically

restrict the movements and activities of
persons in custody such as locked rooms
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and buildings, fences, or other physical
structures. . }

(c) Facility. A place, an institution, a
building or part thereof, set of buildings
or an area whether or not enclosing a
- building or set of buildings which is
used for the lawful custody and
treatment of juveniles and may be
owned and/or operated by public and
private agencies.

{d) Juvenile who is accused of having
comimitted an offense. A juvenile with
respect to whom a petition has been
filed in the juvenile court or other action
has occurred alleging that such juvenile
is a juvenile offender, i.e., a criminal-
type offender or a status offender, and
no final adjudication has been made by
the juvenile court,

(e} Juvenile who has been adjudicated
as having committed an offense. A
juvenile with respect to whom the
juvenile court has determined that such
juvenile is a juvenile offender, i.e., a_
criminal-type offender or a status
offender.

(f) Juvenile offender. An individual
subject to the exercise of juvenile court
jurisdiction for purposes of adjudication
and treatment based on age and offense
limitations as defined by State law, i.e.,
a criminal-type offender or a status
offender. T - ,

(g) Criminal-type offender. A juvenile
offender who has been charged with or
adjudicated for conduct which would,
under the law of the jurisdiction in
which the offense was committed, be a
crime if committed by an adult.

(h) Status offender. A juvenile
offender who has been charged with or
adjudicated for conduct which would
not, under the law of the jurisdiction in
which the offense was committed, be a
crime if committed by an adult. ‘

(i) Non-offender. A juvenile who is
subject to the jurisdiction of the juvenile
court, usually under abuse, dependency,
or neglect statutes for reasons other -
than legally prohibited conduct of the
juvenile. '

() Lawful custody. The exercise of
care, supervision and contro} over a -
juvenile offender or non-offender
pursuant to the provisions of the law or
of a judicial order or decree.

(k) Other individual accused of
having committed a criminal offense.
An individual, adult or juvenile, who
. has been charged with committing a
criminal offense in a court exercising
criminal jurisdiction.

(1) Other individual convicted of a
criminal offense. An individual, adult or
juvenile, who has been convicted of a
criminal offense.in a court exercising
criminal jurisdiction.

{m) Aduit jail. A locked facility,
administered by State, county, or local

made applicable by Section 262(a) of the
Juvenile Justice and Delinquency
Prevention Act of 1974, as amended; ,
(b) Title VI of the Civil Rights Act of
1964; )

(c) Section 504 of the Rehabilitation
Act of 1973, as amended; -

{d) Title IX of the Education

law enforcement and correctional .
agencies, the purpose of which is.to
detain adults charged with violating
criminal law, pending trial. Also
considered as adult jails are those
facilities used to hold convicted adult
criminal offenders sentenced for less
than one year.

(n) Adult Lockup. Similar to an adult

_ jail except that an adult lock-up is Amendments of 1972 .
generally a municipal or police facility- (e) The Age Discrimination Act of
of a temporary nature which does not 1975; and -

hold persons after they have been (f) The Department of Justice

formally charged. Nondiscrimination Regulations, 28 CFR

Part 42, Subparts C, D, E, and G.
Subpart E—~General Conditions and (;mrl es A‘Lﬂ:r s an :
Assurances i

Acting Administrator, Office of Juvenile
Justice and Delinguency Prevention.

[FR Doc. 8137250 Filed 12-30-81; 8:45 am)
BILLING CODE ¢410-18-M

§31.400 Compllance with statute.

The applicant State must assure and
certify that the State and its subgrantees
and contractors will comply with
applicable provisions of the Omnibus
Crime Control and Safe Streets Act of
1968, Pub. L. 90-351, as amended, and
with the provisions of the Juvenile
Justice and Delinquency Prevention Act
of 1974, Pub. L. 93415, as amended, and
the provisions of the OJARS Financial
and Administrative Guide for Grants, M
7100.1B. '
§31.401 Compliance with other Federal
laws, orders, circulars. -

The applicant State must further

assure and certify that the State and its
subgrantees and contractors will adhere

 to regulations of the Department and

other applicable Federal laws, orders \
and circulars. These general Federal

laws and regulations are described in
greater detail in the “Fiscal Year 1982
Application Kit for Formula Grants

under the JJDP Act.” -~ - :

§31.402 Applicationonflle. -
Any Federal funds awarded pursuant

- to an application must be distributed

and expended pursuant to and in
accordance with the programs contained -
in the applicdnt State’s current approved
application and any advance funds will
not be awarded for any program not
specifically approved and clearly set

forth in the current comprehensive
application. Any departures therefrom,
other than to the extent permitted by
current program and fiscal regulations

and guidelines, must be submittéd for
advance approval by the Administration
or of OJJDP. ’ -

§31.403 Non-discrimination.

The State assures that it will comply,
and that subgrantees and contractors
will comply, with all applicable Federal
nondiscrimination requirements, :
including:

(a) Section 815(c)(1) of the Justice
System Improvement Act of 1979, as

DOJ-1982-01
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DEPARTMENT OF JUSTICE

Oftfice of Juvenile Justice and
Delinquency Pravention

28 CFR Part 31

Formula Grants for Juvenile Justice

AGENCY: Office of Juvenile Justice and
Delinquency Prevention, Justice.
ACTION: Notice of final rule and effective
date. -

sumMMARY: The Office of Juvenile Justice
and Delinquency Prevention (OJDP) is
giving notice that its final rule published
at 47 FR 21226, May 17, 1982, and the
stayed portion of § 31.303(i)(3)(iv)(B)
published in the Federal Register of June
30, 1982, 47 FR 28546, hae been modified
and will be effective August 16, 1982,
OJJDP had requested further public
comments on the stayed clause of the
regulation which resulted in its
modification. The regulation implements
the Valid Court Order amendment to
section 223(a)(12)(A) of the Juvenile
Justice and Delinquency Prevention
(JJDP) Act of 1974, as amended,
establishing a basic framework within
which non-criminal juvenile offenders
who violate valid court orders may be
placed in secure facilities. ~

EFFECTIVE DATE: August 16, 1982.

FOR FURTHER INFORMATION CONTACT:
Frank M. Porpotage, II, Formula Grants
and Technical Assistance Division,
OJJDP, 833 Indiana Avenue NW.,
Washington, DC 20531, Telephone: (202)
724-5911.

SUPPLEMENTARY INFORMATION: On June
30, 1982, the Office of Juvenile Justice
and Delinquency Prevention (OJJDP)
published in the Federal Register a
“Confirmation of Effective Date in Part
and Stay of Effective Date in Part.” -
OJ]]DP requested comments on one
portion of its regulation to implement
the Valid Court Order amendment to
section 223(a}(12)(A) of the Juvenile
Justice and Delinquency Prevention Act
of 1974, as amended.

The regulation is § 31.303(i)(3) of 28
CFR, Part 31 {Appendix A), which
implements the formula grant program
established by the Act. The portion for
which additional comments were sought
is § 31.303(i)(3)(iv)(B), which establishes
the conditions under which a juvenile

accused of violating a valid court order

may be held in secure detention after a
judicial determination has been made,
based on a hearing, that there is
probable cause to believe the youth
violated the court order. Prior to this
modification, the first clause of

§ 31.303(i)(3)(iv)(B) provided the
following two circumstances under

which detention pending a violation
hearing would be sanctioned.

(B) the juvenile has a demonstrable recent
record of willful failure to appear at family
court preceedings or a demonstrable recent
record of violent conduct resulting in physical
injury to-self or others. -

The OJJDP received 75 written '
comments from private citizens, private
not-for-profit organizations, State and
local public agencies and national
organizations and associations. All
comments have been considered by the
OJJDP in adopting the final rule for the
Valid Court Order provision.

Discussion of Comments

The central issue related to the
subject clause was whether the .
limitation on judicial authority to place
a status offender charged with a
violation of a valid court order in secure
detention was consistent with the
amended Statute, section 223(a)(12)(A)
of the Act, and its legislative history.

The majority of commentators
recommended retention of the two
conditions stressing that abandoning
them would weaken the

. deinstitutionalization thrust of the Act.

In addition, it was argued that the
legislative history of the amendment

" indicated that Congress wanted the

exception applied sparingly for those
chronic status offenders who

“continually flout the will of the court.”

Comments from judicial associations
recommended that the conditions to
permit detention of an alleged violator
beyond the 24-hour grace period should
be reflective of the plain language of the
amendment or be increased to cover
other circumstances reflected by State
law. First, courts must be provided with
the ability to authorize detention of the
juvenile if (1) There is reason to believe
that the juvenile may abscond and not
appear at hearings, and (2) for protective
purposes such as when the juvenile
seeks the protective intervention of the
court or may be a danger to himself or
others or when no parent, guardian, or
custodian can be found for the juvenile.
In the first case, it is-pointed out that
chronic and habitual runaways may
appear at court hearings, but not abide
by court ordered non-secure placement
or other orders of the court. By retaining
this authority the court will be able to
enforce their orders and provide needed
services to the chronic status offender
who has failed to accept non-secure
treatment. Protective intervention of the
court would be used in limited instances
to provide protection to a juvenile who
may need some form of protection from
outside community factions. In the
second instance, ‘‘protective” purposes

" organizations is in keeping with the

were anticipated by the drafters of the
amendment to enable courts to fulfill
their basic statutory purpose.

O]JDP has determined that the
proposed limits to detention
circumstances lacked a substantive
legal basis. It was concluded that the
commentary of the judicial

plain reading of the statute which
provides an exception for all juveniles
“charged with” violation of a valid court
order and would address needed
judicial discretion for enforcing valid
court orders. It is believed that the
reference to “protective purposes” and
assurance of “appearance” in
Subsection (iv) is consistent with the
purposes of the statute and consistent
with administration policy to implement
legislation in as simple manner as
possible with a concern to its effects on
existing State law. Subsection (iv)
basically covers situations where a
judge has reason to believe, based on a
record of failure to appear at a family
court proceeding, that the. juvenile will
not appear at a hearing; or, has reason
to believe, based on a record of conduct
resulting in physical injury to self or
others, that the juvenile may be a danger
to self or others; or, that the juvenile is a
habitual or chronic runaway who will
not appear at the violation hearing or
remain in non-secure placement; or,
where the juvenile requests the -
protective custody of the court; or,
where no parent, guardian, or custodian
can be found who is willing to provide
proper supervision.

‘While few commentators specifically
suggested that any of these
circumstances are inappropriate, an
underlying theme was expressed which
emphasized limited use of the authority

‘granted in the amendment. We are

aware of no other circumstances,

‘permitted by State law, which are
- relevant to the amendment or under

which this authority would be properly
exercised. However, laws
procedures change and individual cases
do not always fit into neat regulatory
classifications. Consequently, the
general “protective purpose” which is
the purpose intended by the amendment
is set out in Subsection (iv). )
Section 31.303(i)(3)(vi) of the final
portion of regulation addressed
procedural requirements when judges
enter any order that directs or

‘authorizes placement in a secure

facility. A clarification was requested to
reflect that a separate action or -
statement that a “determination” had
been made on the record was not

" intended.
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All juvenile courts are “'courts of
record.” The clause “on the record” has
been eliminated since the determination
will automatically be recorded in a court
of record and the record will reflect the
provision of due-process rights and
elements of the order. Secondly, the
clause “'in the case of a violation
hearing” is added to the last clause of
the Section. This will require judicial
determination of the least restrictive
alternative at the time of violation
hearings only which is the intent of .
section 223(a)(12)(B} of the Act from
which this clause was drawn.

This announcement does not
constitute a “major” rule as defined by
Executive Order 12291 because it does
not result in:.(a) An effect on the
economy of $100 million or more, (b} a
major increase in any costs or prices, or
(c) adverse effects on competition,
employment, investment, productivity,
or innovation among American
enterprises.

Finally, because thns regulation will
not have significant economic impact on
a substantial number of small entities,
no analyses of the impact of these rules
on such entities is required by the
Regulatory Flexibility Act, U.S.C. 601, et
seq., 28 CFR Part 31 is accordingly -
amended by addmg a new § 31.303(i)(3)
as shown in Appendix A
Charles A. Lauer,

" Acting Administrator, Office of Juvenile
Justice and Delinquency Prevention.

List of Subjects in 28 CFR Part 31

Grant programs, Law, Juvenile
delinquency.

PART 31—FORMULA GRANTS

Section 31.303(i)(3) (iv) and (vi) are
revised to read as set forth below. For
the convenience of the user, we are
reprinting the final rule as published at
47 FR 21226, May 17, 1982 and
republished at 47 FR 28548, June 30,
1982, with the modifications discussed
herein included.

§ 31.303 Substantive requirements.

(i) * & %

(3) Valid Court Order. For the purpose
of determining whether a valid court
order exists and a juvenile has been
found to be in violation of that valid
order all of the following conditions
must be present prior to secure
incarceration:

(i) The juvenile must have been
brought into a court of competent
jurisdiction and made subject to an
order issued pursuant to proper
authority. The order must be one which
regulates future conduct of the juvenile.

(ii) The court must have entered a
judgment and/or remedy in accord with
e<‘ablished legal principles based on the
facts after a hearing which observes
proper procedures.

(iii) The juvenile in question must
have received adequate and fair
warning of the consequences of
violation of the order at the time it was
issued and such warning must be
provided to the juvenile and to his
attorney and/or to his legal guardian in
writing and be reflected in the court
record and proceedings.

(iv) All judicial proceedings related to
an alleged violation of a valid court
order must be held before a court of
competent jurisdiction. A juvenile
accused of violating a valid court order
may be held in secure detention beyond
the 24-hour grace period permitted for a
noncriminal juvenile offender under
OJJDP monitoring policy, for protective
purposes as prescribed by State law, or
to assure the juvenile's appearance at
the violation hearing, as provided by
State law, if there has been a judicial
determination based on a hearing during
the 24-hour grace period that there is
probable cause to believe the juvenile
violated the court order. In such case the

.juvenile may be held pending a violation
hearing for such period of time as is
provided by State law, but in no event
should detention prior to a violation
hearing exceed 72 hours exclusive of

nonjudicial days. A juvenile found in a
violation hearing to have violated a
court order may be held in a secure
detention or correctional facility.

{v) Prior to and during the violation
hearing the following full due process
rights must be provided:

{A) The right to have the charges
against the juvenile in writing served
upon him a reasonable time before the
hearing;

(B) The right to a hearing before a
court;

(C) The right to an explanation of the
nature and consequences of the
proceeding;

(D) The right to legal counsel, and the
right to have such counsel appointed-by
the court if indigent;

(E) The right to confront witnesses:

(F) The right to present witnesses;

(G) The right to have a transcript or
record of the proceedings; and

(H) The right of appeal to an
appropriate court.

(vi) In entering any order that directs
or authorizes disposition of placement in
a secure facility, the judge presiding
over an initial. probable cause hearing or
violation hearing must determine that all
the elements of a valid court order
{paragraphs (i)(3), (i), (ii), (iii) of this
section) and the applicable due process
rights (paragraph (i)(3), (v) of this
section) were afforded the juvenile and,
in the case of a violation hearing, the
judge must determine that there is no
less restrictive alternative appropriate
to the needs of the )uvemle and the
community.

(vii) A non-offender suchasa
dependent or neglected child cannot be
placed in secure detention or
correctional facilities for violating a
valid court order. .

John J. Wilson,

Acting General Counsel,

[FR Doc. 82-22268 Filed 8-13-82: 8:45 am)
BILLING CODE 4410-18-M
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DEPARTMENT OF JUSTICE

Otfice of Juvenile Justice and
Delinquency Prevention

Policy and Criteria for de Minimis
Exceptions to Full Compliance With
Deinstitutionalization Requirement of
the Juvenile Justice and Delinquency .
Prevention Act, 1974, as Amended

agency: Office of Juvenile Justice and
Delinquency Prevention {O]]DP).
ACTION: Issuance of final policy.

SUMMARY: Notice is hereby given that
the Office of Juvenile Justice and
Delinquency Prevention, U.S.
Department of Justice, pursuant to the
Juvenile Justice and Delinquency
Prevention Act of 1974, as amended, 42
U.S.C. 5601, et seq., (JJDP Act). is issuing
a policy and criteria for determining full
compliance with de minimis exceptions
to the deinstitutionalization requirement
of Section 223(a)(12)(A} of the JJDP Act,
as amended.
SUPPLEMENTARY INFORMATION: Section
223(a){12)(A) of the JJDP Act requires
that states participating in the Formula
Grant Program (Part B. Subpart I, of the
JJOP Act “provide within three years
after submission of the initial plan that
juveniles who are charged with or who
have committed offenses that would not
be criminal if committed by an adult or
offenses which do not constitute
violations of valid court orders, or such
non-offenders as dépendent or neglected
children, shall not be placed in secure
detention facilities or secure
correctional facilities.” Secticn 223(c) of
the Act further provides that failure to
achieve compliance with the Section
223(a)(12){A) requirement within the
three-year limitation shall terminate a
State's eligibility for formula grant
funding unless a determination is made
that the State is in substantial
compliance. through achievement of
deinstitutionalization of not less than 75
percent of such juveniles or through
removal of 100 percent of such juveniles
from secure correctional facilities and
has made an unequivocal commitment
to achieving full compliance within two
additional years. The Agency's Office of
- General Counsel, in Legal Opinion 76-7,
October 7, 1975, indicated that a State's
failure to meet the full compliance
requirement within the statutorily
designated time-frame would result in
future ineligibility for Formula Grants
unless such failure was de minimis. Tha
opinion further stated that such
determinations would be made on a
case-by-case basis.

OJ]DP published in the August 14,
1980, Federal Register a proposed policy

and criteria for de minimis exceptions to
full compliance. That publication
provided interested persons the
opportunity to submit comments and
recommendations on the proposed
criteria. A total of 15 comments were
received and analyzed. The responses
included comments from 15 of the 50 -
states participating in the JJDP Act
Formula Grant program. Appendix A
provides additional information ’
regarding the review and analysis of
these comments. OMB Circular No. A-
95, regarding State and Local
Clearinghouse review of Federal and
Federally-assisted programs and
projects, is not applicable to the
issuance of this policy. This policy is
specifically applicable to Program No.
16.540, Juvenile Justice and Delinquency
Prevention Allocation to States, within
the Catalog of Federal Domestic
Assistance.

Policy and Criteria for de Minimis
Exceptions to Full Compliance With
Section 223(a)(12)(A) of the JJDP Act

The following provides the Office of
Juvenile Justice and Delinquency
Prevention policy for the determination
of State compliance with Section
223(a){12)(A} of the Juvenile Justice and
Delinquency Prevention Act of 1974, a8
amended (42 U.S.C. 5601 et seq.). The
criteria presented below will be applied
in determining whether a State has
achieved full compliance, with de
minimis exceptions, with the above
cited deinstitutionalization requirement
of the Juvenile Justice Act. Also
specified is the information which each
state must provide in response to each
criterion when seeking from O]JDP a
finding of full compliance with de
minimis exceptions. )

States requesting a finding of full
compliance with de minimis exceptions
should submit the request at the time the
annual monitoring report is submitted or
as soon thereafter as all information
required for a determination is
available. For those States that have
participated in the formula grant
program continuously since 1975 sucha
request, if needed, would be due
December 31. 1980, because that is the
first monitoring report due after five
years of participation. Siates that had
extremely low rates of
institutionalization when they began
participation in the program are eligible
to request a finding of full compliance
with de minimis exceptions after three
years of participation in lieu of
demonstrating a 75% reduction from the
number of status and non-offenders
institutionalized in their base year.

Background

Office of General Counsel Legal
Opinion 78-7, October 7, 1975,
establishes that a State's “good faith”
effort to meet the (then) two year
requirement for deinstitutionalization of
status offenders would preclude the
imposition of sanctions with regard to -
funds already granted to the State under
the formula grant program. However, a
State's “good faith™ effort cannot be
considered in determining whether the
statutory minimum compliance level has
been met. In terms of eligibility for
funding the opinion concluded:

A State's failure to met the Section
223(a}{12) requirement within a maximum of
two years from the date of submission of the
initial plan would result in future fund cut-off
unless such failure was de minimis. These
determinations would be made on a case-by-
case basis.

Subsequent amendments to the
Juvenile Justice Act in 1977 modified
Section 223(a)(12) to require full
compliance within three years.
However, Section 223(c) was also
amended to provide that if a State was
in substantial compliance with the
modified Section 223(a)(12)(A} provision
at the end of three years, substantial
compliance being defined as a 75
percent reduction in the number of
status offenders held in juvenile
detention or correctional facilities. then
the State could be given up to two
additional years to achieve full
compliance. .

Thus, this opinion provides the legal
basis for the OJJDP to utilize the de
minimis principle, i.e., by disregarding
instances of non-compliance that are of
slight consequence or insignificant, in
making a dtermination regarding a
state's full compliance with Section
223(a)(12)(A) of the Act.

~ Parameters

The legal concept of de minimus,
meaning “the law cares not for small
things.” is generally applied where
small, insignificant or infinitesimal
matters are at issue. Whether a matter,
such as the number of status offenders
and non-offenders held in non-
compliance with Section 223(a)(12)(A),
can be characterized'as de minimis
cannot be determined by an inflexible
formula. Therefore, OJJNP will consider
each case on its merits based on criteria
which take into consideration relative
numbers, circumstances of non-
compliance, and State law and policy.
The establishment of these criteria is
intended to achieve an equitable
determination process. States reporting
significant numbers of institutionalized
status and non-offenders should not
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expect a finding of full compliance with
de minimus exceptions. In determining
whether a State has achieved
substantial compliance within three
yeurs. O]]DP must compare the number
of status and non-offenders held in non-
compliance with Section 223(a)(12)(A) at
the conclusion of the three year period
with the number of status and non-
offenders held at the start of the three
vear period {the State's baseline figure).
However, in determining whether a
State is in full compliance with de -
minimis exceptions, OJJDP dces not
consider a comparison of the current
situation to baseline to be relevant.
Only data and information which
accurately and completely portrays the
current situation is relevant when ‘
demonstrating full compliance with de
minimus exceptions. .

Individual states must continue to
show progress toward achieving 100
percent compliance in order to maintain
eligibility for a finding of full compliance
with de minimis exceptions.

Criteria and Required Information

The O]]DP has determined that the
following criteria will be applied in
making a determination of whether a
State has demonstrated full compliance
with Section 223(a)(12)(A) with de
minimis exceptions. While States are
not necessarily required to meet each
criterion at a fully satisfactory level,
OJ]DP will consider the extent to which
each criterion has been met in making
its determination of whether the State is
in full compliance with the minimis
exceptions. The information following
each criterion must be provided to
enable O]JDP to make this
determination.

Criterion A

The extent of non-~compliance is
insignificant or of slight consequence in
terms of the total juvenile population in
the State.

In applying this criterion OJJDP will
compare the State's status offender and
non-offender detention and correctional
institutionalization rate per 100,000
population under age 18 to the average
rate that has been calculated for eight
states (e.g.. two states from each of the
four Bureau of Census regions). The
eight states selected by OJJDP were
those having the smallest
institutionalization rate per 100,000
population and which also had an
adequate system of monitoring for
compliance. By applying this procedure
and utilizing the information provided
by the eight states’ most recently
submitied monitoring reports, O]JDP
determined that eight states’ average
annual rate was 17.8 incidences of

status offenders and non-offenders held
per 100,000 population under age 18. In
computing the standard deviation from
the mean of 17.6, it was determined that
a rate of 5.8 per 100,000 was one
standard deyiation below the mean and
29.4 per 100,000 was one standard
deviation above the mean. Therefore, in
applying Criterion A, states which have
an institutionalization rate less than 5.8
per 100,000 population will be
considered to be in full compliance with
de minimis exceptions and will not be
required to address Criteria B and C.
Those states whose rate falls between
17.6 and 5.8 per 100.000 population will
be eligible for a finding of full
compliance with de minimis exceptions
if they adequately meet Criteria B and
C. Those states whose rate is above the .
average of 17.6 but does not exceed 29.4
per 100,000 will be eligible for a finding
of full compliance with de minimis
exceptions only if they full satisfy
Criteria B and C. Finally, those states
which have a placement rate in excess
of 29.4 per 100,000 population are
presumptively ineligible for a finding of
full compliance with de minimis -
exceptions because any rate above that
level is considered to represent an
excessive and significant level of status
offenders and non-offenders held in
juvenile detention or correctional
facilities.

However, OJJDP will consider
requests from such States where the
State demonstrates exceptional
circumstances which account for the
excessive rate. Exceptional
circumstances are limited to situations
where, but for the exceptional
circumstance, the State's
institutionalization rate would be within
the 29.4 rate established above.

The following will be recognized for
consideration as exceptional
circumstances:

(1) Out of State runaways held
beyond 24 hours in response to a want,
warrant, or request from a jurisdiction in
another State or pursuant to a court
order, solely for the purpose of being
returned to proper custody in the other
State;

(2) Federal wards held under Federal
statutory authority in a secure State or
local detention facility for the sole
purpose of affecting a jurisdictional
transfer, appearance as a material
witness, or for return to their lawful
residence of country of citizenship; and

(3) A State has recently enacted
changes in State law which have gone
into effect and which the State-
demonstrates can be expected to have a
substantial, significant, and positive
impact on the State's achieving full
compliance with the

deinstitutionalization requirement
within a reasonable time.

In order to make a determination that
a State has demonstrated exceptional
circumstances under (1) and (2) above,
OJJDP will require that the State has
developed a separate and specific plan
under Criterion C which addresses the
problem in a manner that will eliminate
the non-compliant instances within a
reasonable time. )

O]}]DP deems it to be of critical
importance that all states secking a
finding of full compliance with de
minimis exceptions demonstrate
progress toward 100 percent compliance
and continue to demonstrate progress
annually in order to be eligible for a
finding of full compliance with de
minimis exceptions.

The following information must be
provided in response to criterion A and
must cover the most recent and
available 12 months of data (calendar,
fiscal, or other period) or available data
for less than 12 months, projected to 12
months in a statistically valid manner. If
data projection is used the state must
provide the statistical method used, the
actual reporting period by dates and the
specific data used: States are
encouraged to use and expand upon
currently available monitoring data
gathered for purpeses of the annual
monitoring report required by Section
223(a}(15).

1. Total number of accused status
offenders and non-offenders held in
secure detention facilities or secure
correctional facilities in excess of 24
hours {per OJJDP monitoring policy).

2. Total number of adjudicated status
offenders and non-offenders held in
secure detention facilities or secure

" correctional facilities.

3. Total number of status offenders
and non-offenders heid in secure

" detention facilities or secure

correctional facilities (i.e., sum of items
1 and 2).

4. Total juvenile population (under 18)
of the State according to the most recent
available U.S. Bureau of the Census data
or census projections,

States may provide additional
pertinent statistics that they deem
relevant in determining the extent to
which the number of non-compliant
incidences is insignificant or of slight
consequence. However, factors such as
local practice, available resources, or
organizational structure of local
government will not be considered
relevant by OJJDP in making this
determination.

Criterion B

The extent to which the instances of
non-compliance were in apparent



4



2568

violation of State law or established
executive or judicial policy.

The following information must be
provided in response to criterion B and
must! be sufficient to make a ’
determination as to whether the
instances of non-compliance with
Section 223(a)(12)(A) as reported in the
State's monitoring report were in
apparent violation of, or departures
from, state law or established executive
or judicial policy. OJJDP will consider
this criterion to be satisfied by those
States that demonstrate that all or
substantially all of the instances of non-
compliance were in apparent violation
of, or departures from, state law or
established executive or judicial policy.
This is because such instances of non-
compliance can more readily be
eliminated by legal or other enforcement
processes. The existence of such law or
policy is also an indicator of the
commitment of the State to the
deinstitutionalization requirement and
to future 100% compliance. Therefore,
information should also be included on
any newly established law or policy -
which can reasonably be expected to
reduce the State's rate of
institutionalization in the future.

1. A brief description of the non-
compliant incidents must be provided
with includes a statement of the
circamstances surrounding the instances
of non-compliance. [For example: Of 15
status offenders/non-offenders held in
juvenile detention or correctional
‘facilities during the 12 month period for
State X. 3 were accused status offenders
held in jail in excess of 24 hours, 8 were
accused status offenders held in
detention facilities in excess of 24 hours,
2 were adjudicated status offenders held
in a juvenile correctional facility. 3 were
accused status offenders held in excess
of 24 hours in a diagnostic and
evaluation facility, and 1 was an
adjudicated status offender placed in a
mental health facility pursuant to the
courl’s status offenders jurisdiction.) Do
not use actual names of juveniles.

2. Describe whether the instances of
non-compliance were in apparent
violation of State law or established
executive or judicial policy.

A statement should be made for each
circumstance discussed in item 1 above.
A copy of the pertinent/applicable law
or established policy should be
attached. (for example: The 3 accused
status offenders held in jail in excess of
24 hours were held in apparent violation
of a State law which does not permit the
placement of status offenders in jail
under any circumstances. Attachment
“X" is a copy of this law. The 6 status
offenders held in juvenile detention
were placed there pursuant to a
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disruptive behavior clause in our statute
which allows status offenders to be
placed in juvenile detention facilities for
a period of up to 72 hours if their
behavior in a shelter care facility
warrants secure placement, Attachment
“X" is a copy of this statute. A similar

~ statement must be provided for each

circumstance.}
Criterion C . .

The extent to which an acceptable
plan has been developed which is
designed to eliminate the non-compliant
incidents within a reasonable time,
where the instances of non-compliance
either (1) indicate a pattern or practice,
or (2) appear to be consistent with State
law or established executive or judicial
policy, or both.

if the State determines that instances
of non-compliance (1) do not indicate a
pattern or practice, and (2) are
inconsistent with an in apparent
violation of State law or established
executive or judicial policy, then the
State must explain the basis for this
determination. In such case no plan
would be required as a part of the
request for a finding of full compliance
under this policy.

The following must be addressed as
elements of an acceptable plan for the
elimination of non-compliance incidents
that will result in the modification or
enforcement of state law or executive or.
judicial policy to ensure consistency
between the state’s practices and the
JIDP Act deinstitutionalization
requirements.

1. I the instances of non-compliance
are sanctioned by or consistent with
State law or executive or judicial policy,
then the plan must detail a strategy to
modify the law or policy to prohibit non-
compliant placement so that it is
consistent with the Federal
deinstitutionalization requirement.

2. If the instances of non-compliance
were in apparent violation of State law
ot executive or judicial policy. but
amount to or constitute a pattern or
practice rather than isolated instances
of non-compliance, the plan must detail
a strategy which will be employed to
rapidly identify violations and ensure
the prompt enforcment of applicable
State law or executive or judicial policy.

3. In addition. the plan must be
targeted specifically to the agencies,
courts, or facilities responsible for the
placement of status offenders and non-
offenders in non-compliance with
Section 223(a){12}(A). It must include a

. specific strategy to eliminate instances

of non-compliance through statutory
reform. changes in facility policy and
procedure, modification of court policy

and practice, or other appropriate
means.

Implementaticn of Plan and
Maintenancs of Full Compliance

If O]JDP makes a finding that a State

-is in full compliance with de minimis

exceptions based, in part, upon the
submission of an acceptable plan under
Criteria C above, the State will be
required to include the plan as a part of
‘its current or next submitted formula
grant plan as appropirate. OJJDP will
measure the State’s success in
implementing the plan by comparison of
the data in the next monitoring report
indicating the extent to which non-
compliant incidences have been
eliminated. :

Determinations of full compliance
status will be made annually by OJJDP
following the submission of the
monitoring report due by December 31st
of each year. Any State reporting less
than 100% compliance in any annual
monitoring report would. therefore, be
required.to follow the above procedures
in requesting a finding of full compliance
with de minimis exceptions. An annual
monitoring report will continue to be
due by December 31st of each year.
FOR FURTHER INFORMATION CONTACT:
Mr. Doyle A. Wood. Office of Juvenile
Justice and Delinquency Prevention, 633
Indiana Avenue, NW, Washington, DC
20531. {202) 724-8491.

Ira M. Schwartz,
Acting Administrator. Office of Juvenile
Justice and Delinquency Prevention.

Appendix A—Supplemental Information:
Review and Analysis of Comments in
Responsae to Proposed Policy and Criteria

A total of 15 comments were received and
included in the analysis. The response
included comments from 15 of the 50 states
participating in the formula grant program.
All comments and recommendations were
logged. reviewed and analyzed. The review
and analysis consisted of recording each
response as to whether or not a specific
recommendation was presented. This
recording effort was established to determine
whether the respondent recommended each

component of the policy and criteria to be: (1)’

retained, (2) eliminated. or {3} modified. or if
no specific recommendation was made. The
analysis also identified and recorded
substantive responses for consideration
during the revision process.

The results are presented according to each
component of the proposed criteria.

Criterion {a)
“The extent of non-compliance is

insignificant or of slight consequence in terms

of the total juvenile population in the State”

In applying this criterion. a state's status
offender and non-offender institutionalization
rate per 100,000 population under age 18 will
be compared to the average rate calculated
for eight states. The eight states represent
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two states from each of the four Bureau of
Census regions having the smallest
institutionalization rate and which also had
an adequate monitoring syatem. The
institutionalization rate is based on the data
contained in the 1979 monitoring reports. The
proposed criteria were initially developed
before all 1979 reports were finalized and
approved. Thus a recalculation, based upon
all final 1979 reports, is reflected in the final
policy. This recalculation resulted in a
change of the eight state average annual rate
from 15.8 to 17.6 incidences of status
offenders and non-offenders held per 100,000
population under age 18. Also, the standard
deviation below and above the mean is
changed to 5.8 and 29.4 respectively. The
eight states used in calculating the average
rate include Massachusetts, Pennsylvania,
Iowa. Wisconsin, Virginia. West Virginia,
New Mexico and Washington. These states
include both urban and rural states, states
having an out-of-state runaway population,
and states having an illegal alien and native
"American population.

Several comments were received which
recommended exceptional circumstances
which would justify a finding of full
compliance with de minimis exceptions for
any state which exceeded the rate of one
standard deviation above the mean.
Generally, the situations which states
indicated should be exceptional
circumstances include (1) states having
recent changes in State law which will have
substantial, significant. and positive impact
on achieving full compliance (2) states which
can document they did not achieve full
compliance with de minimis exception
because juveniles were held in State/local
facilities who were Federal wards being held
pursuant to Federal Codes. and {3) states

which can document they did not achieve full .

compliance with de minimis exceptions
.because out-of-state runaways were being
held pending return to their state of
residence. As a result of these comments,
criterion A was modified to delineate the
acceptable exceptional circumstances and
the conditions which must exist to enable a
finding of full compliance.

The comment that a comparison should be
made between the number of status offenders
held and the number of youth charged with
status offenders was not considered as an
appropriate change because such comparison
would reward states for charging an
excessive number of youth with status
offenses. The comment that states which can
document a consistent decline in the rate of
institutionalization should be eligible for a
fiading of full compliance, regardless of the
absolute number held. is inconsistent with
the intent of Congress to totally remove
status offenders and non-offenders from
inappropriate facilities within 5 years.

Five of the fifteen responses indicated the
criteria go too far in giving an advantage to
states which hold status offenders in secure
facilities by allowing an excessive number to
be held and still maintaining eligibility for a
finding of full compliance. Several responders
felt it was critically important that O]JDP not
establish u policy which creates the
impression that less than 100% compliance
will satisfy the statutory requirement. The

OJJDP is committed to the Congressional
mandate to remove all status offenders and
non-offenders from secure detention facilities
and secure correctional facilities and under
no circumstances should the de minimis
policy and criteria be construed as a
lessening of O]J0P's commitment to complete
‘deinstitutionalization of youth under Section
223(a}(12){A) of the JJDP Act.

Criterion (b)
“The extent to which the instances of non-

compliance were in apparent violation of
Gtate law or established executive or judicial

.

- policy.”

The information to be provided in response
to this criterion is to' demonstrate whether the
instances of non-compliance with Section
223(a){12)(A) were in apparent violation of
state law or established executive or judicial
policy or constitutes a pattern or practice.
There were no substantial comments or
recommendations on this criterion, thus the
criterion is unchanged.

Criterion (c)

“The extent to which an acceptable plan
has been developed which is designed to
eliminate the non-compliant incidents within
a reasonable time. where the instances of
non-compliance either (1) indicate a pattern
or practice, or (2) appear to be consistent
with state law or established executive or
judicial policy, or both.”

The few comments on this criterion
generally stated that plan elements one and
three should be combined into a single
element. The criterion bas been modified to
reflect these comments by combining these
two plan components. Other comments which
were received but did not result in a
modification were that “the criterion should
require the development of a plan even when
there is no pattern or practice and when
violations are inconsistent with state law and
(2) the state can always develop a plan but
implementation may be difficult thus some
agreement as to what is practicable must be
reached between the state and OJJDP.” The
review of the plan develcped in response to
this criteria and the negotiation, if necessary,
between the state and OJJDP as to the
viability and practicability of the plan will
result in a mutual sgreement as to what is
expected from both parties. OJJDP technical
assistance resources and capability will be

" available to assist states in the

implementation of the states plan for 100%
compliance.
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What latitude is given to juvenile detention and correctional facllities to
hold accused status offenders while contacting parents or arranging an appro-

priate placement?

Tt is OJJDP's posture not to hold status offenders or nonoffenders in juvenile
detention or correctional facilities. However, there may be rare situations
where short-term secure custody of accused status offenders and nonoffenders

is necessary. For example, detention for a brief pefiod of ti;é prior to
formal juvenile court action for investigative pufpreé, for identification
purposes, to aliow return or proper custody to juvenile's parents or guardian,
gg_détention for a brief period of time under juvenile court authority in order

to arrange for appropriate shelter care placement may be necessary.

Thus, for the purpose of monitoring compliance with 223(a)(12)(A) the number

of accused status offenders and nonoffenders held in juvenile detention or
correctional facilities should not include (1) those held less than 24 hours
following initial police contact, and (2) those heldiless than 24 hours following
initial court contact. The 24-hour period should not include non-judicial days.

This provision is meant to accommodate weekends and holidays only.






At what point does the clock begin on each of the two 24~hour "'grace" periods

pursuant to Section 223(a) (12) (A)?

The first 24-hour period begins at the time of apprehension by law enforcement
officials., At the time'the juvenile is released to or is under the custody

of the court or court intake the second 24-hour period begins.






Does the 24-hour "grace" period for Section 223(a) (12) (A) apply to adjudicated

youth as well as accdsed youth?

No. There is no "grace" period for securely holding adjudicated status offenders.
Thus, adjudicated status offenders should not be held in secure detention or
correctional facilities unless all the conditions of the valid court order pro-
vision have been met. Adjudicated youth found to be in the class of nonoffenders
should not be held in secure detention or correctional facilities under any

circumstances.






Are adjudicated juvenile offenders who are cammitted to a Department of Public
Welfare and/or Department of Youth Services, and subsequently placed by such
departments in a residential facility, consldered to be in lawful custody as

defined for monitoring purposes?

Yes. When a juvenile offender or nonoffender is placed in lawful custody to
a State Department of Youth Services, Department of Welfare, etc., and sub-

sequently placed in a facility, they are considered to be under lawful custody
as defined.






When there is interstate placement of children and state "A'" places a status
or nonoffender in a secure detention or correctional facility of state "B",
which state has the responsibility of removing the child from the facility,
which state reflects the child in their base-line data, which state counts
the juvenile in their current monitoring report and which state is not in

compliance with 223(a) (12)?

State "A", the sending state, has primary responsibility to remove the child
from the juvenile detention or correctional facility. However, for monitoring
purposes state "B", the receiving state, must count the youth in their base-
line data and annual monitoring report. Also, it is OJJDP's opinion that neither
state is meeting the intent of the deinstitutionalization requirement because
state "A" is not meeting its compliance assurance and are circumventing the
system and because "B" is housing a status offender or nonoffender in a secure
detention or correctional facility. It is the‘sending state's responsibility

to ensure interstate placement of children does not place the receiving state

in non-compliance to 223(a)(12). The mechanism for solving particular problems
rests with each state mutually agreeing and establishing a procedure for assist-

ing one another.






Can a juvenile before the court because of a petition for mental health commit-
ment, who is ordered committed for treatment of mental disorder, be placed in
a secure mental health facility for treatment purposes? Is the juvenile described

above within the prohibition of Section 223(a)(12)(Aa)?

It is OJJDP's position that all juvenile nonoffenders in any category should

not be placed in any secure facility. However, for the purposes of monitoring,
Section 223(a)(12)(A) may be interpreted to include within its scope only
juveniles who are before a juvenile, family, or other civil court for reasons

" which are unique to the individual's status as a juvénile. In other words,

for the purposes of monitoring, a juvenile committed to a mental health facility
under State law governing civil commitment of all individuals for mental

health treatment would be considered as outside the class of juvenile non-

offenders defined by Section 223(a)(12)(A) of the Act.

It should be perfectly clear that these distinctions for monitoring purposes
would not permit placement of status offenders or nonoffenders in a secure
mental health facility following an adjudication for a status offense or a court
finding that the juvenile is a nonoffender. The placement of status offenders
or nonoffenders in such facility for diagnostic purposes is not allowable.

A separate civil mental health commitment proceeding would be required before

a status offender or nonoffender could be placed in a secure facility and,

for monitoring purposes, be outside the scope of Section 223(a)(12)(A). Any
placement of such status offender or nonof fender must occur only after a full

due process hearing is undertaken to protect the rights of the child.






‘ The State must ensure that juveniles alleged to be or found to be status
offenders or nonoffenders are not committed under state mental laws to

circumvent the intent of Section 223(a) (12)(A).






If a state does not have information concerning the number of accused status

offenders and nonoffenders held 24 hours or more in public and private secure

detention and correction facilities what must a state provide in determihing

compliance with Section 223(a)(12)?

It is OJJDP's position that status offenders and nonoffenders should never

be held in secure detention or gorrectional facilities. The 2l hour latitude
was allowed under fhe monitoring effort but should be used as a limited
exception. If a state does not have information on the number of accused
status offenders and nonoffenders held 24 hours or more, then they must report
on the total number held or the total number held in excess of a period less
than 24 hours. For example the number of accused status offenders and non-
offenders held, in excess of 4, 6, 8, or 12 hours could be used just as long as
the period does not exceed 24 hours. If a state only has information on the
nuhber held for 36 hours, 72 hours etc., or more than they can not report on
this figure but must provide the total number of accused status offenders and

nonoffenders held.






Where a juvenile has been accused of multiple offenses, which offense should
be utilized?

For the purposes of monitoring compliance to 223(a)(12), the most serious

offense should be utilized as the official offense.






Does a status offender who is adjudicated by the juvenile court for the violation of a
valid court order remain a status offender? Does he/she become a delinquent?

A status offender who violates a valid court order remains a status offender and for the

purposes of monitoring is not reclassified as a delinquent or criminal-type offender.

See Legal Opinion No. 77-25.






If State legislation currently prohibits the secure confinement of status and nonoffenders
who violate a valid court order, would legislative change be required if a State wanted to

have the authority to confine status offenders who violate such orders?

Yes, States which have legiSlation prohibiting the secure placement of status offenders
who violate valid court orders are not authorized by the JJDP Act to place such youth in
secure confinement. The more restrictive State legislation would take precedence over
the latitude allowed by the amendment to Section 223(a)(12XA) of the JIDP Act.

~10-






How long can a juvenile accused of violating a valid court order be held in

secure detention?

If there has been judicial determination based on a hearing during the 24-hour
grace period that there is probable cause to believe the juvenile violated the
court order, the juvenile may be held in secure detention beyond the 2U-hour
grace period permitted for a noncriminal juvenile offender under OJJDP monitor-
ing policy for such period of time as is provided by State law. However,
detention prior to a violation hearing "should" not exceed 72 hours exclusive
of non-judicial days. The use of the term '"should" provides states with the
flexibility to accommodate existing State law and policy. State laws vary on
the maximum length of secure detention permitted before an adjﬁdicatory or
fact-finding hearing must be held. A factor in determining the time frame
between the probable cause hearing (if any) and the hearing on the valid court
order violation would include adequate time to obtain counsel and prepare
witnesses and evidence for the'hearing. The factual issues would génerally not
be complex. Therefore, it is OJJDP's position, not a mandatory regulation,
that 1f secure deténtion baéed on a probable cause determination is necessary

it should not exceed 72 hours exclusive of non-judicial days.

-11-






Can a first time status offender be incarcerated under the valid court order provision?
No, first time status offender can be securely detained or incarcerated under this

provision. A juvenile must first have been brought into a court of competent jurisdiction

and made subject to a "valid order".
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If a juvenile is placed in a "nonsecure shelter facility" as a result of a finding that the
juvenile violated a valid court order, must that juvenile go through the process again, if

he runs away from the nonsecure facility; prior to his placement in a secure facility?

No, at the time that a judicial determination is made that a juvenile4violated a valid
court order: (1) a new order could be entered or the old order revised to direct a new or
continuing nonsecure placement with the express condition that any new violation of the
new or revised order will result in placement in a secure facility; or (2) the juvenile could
be committed to the cognizant social service or correctional agency for appropriate

placement.
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If a status offender is adjudicated and placed on probation and, under State law may be
placed in secure detention for a limited period of time for violating his probation order

twice, would this constitute a violation of a valid court order?

Yes, if the other conditions for valid court orders are met.
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Can a referee commit under a valid court order?

It depends. If a referee in a particular jurisdiction has the authority to assert the court's
jurisdiction over a status offender, hold a hearing on the facts, determine the legal rights
of the parties in a judiciable controversy, and enter a judgment and/or remedy in
accordance with established legal principles, then a referee could, like a judge, be

empowered to commit a juvenile under the valid court order amendment.
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May a status offender who is confined as a consequence of violation of a valid court
order be confined with juveniles alleged to be or adjudicated delinquent? Accused or

convicted adult criminal offenders?

There is no prohibition in the JJDP Act against the commingling of status offenders and
juvenile criminal-type offenders, although State legislation may restrict such
confinement. However, a status offender who is confined as a consequence of a violation
of a valid court order may not be held in regular contact with incarcerated adult
person. Thus, the "separation" requirement of Section 223(a)(13) continues to be
applicable to all status offenders, even if they are found to have violated a valid court

order.
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Will OJIDP require that the valid court order exception be used sparingly?
No, limitations are set by the constraints established in the implementing regulations. If

monitoring reports indicate a pattern or practice of abuse, the guidelines could be
modified or the situation reported to the Congress for possible legislative action.
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What kind of statistical information must be supplied in conjunction with a

request for full compliance with de minimis exceptions to Section 223(a) (12)(A)?

Pursuant to the policy and criteria published in the January 9, 1981 Federal

Register, the following information must be provided and must cover the most

recent and available 12‘months of data or available data for less than 12 months

projected to 12 months in a statistically valid manner. (If data projection

is used the state must provide the statistical method used, the actual reporting

period by dates, and the specific data used.)

1‘

Total number of accused status offenders and nonoffenders held in secure

~detention facilities or secure correctional facilities in excess of 24

hours (per OJJDP monitoring policy).

Total number of adjudicated status offenders and nonoffenders held in

secure detention facilities or secure correctional facilities.

Total number of status offenders and nonoffenders held in secure detention

facilities or secure correctional facilities.

Total juvenile population (under 18) of the state according to the most

recent available U.S. Bureau of the Census data of census projections.

-18~






What criteria will OJJDP consider in determining whether the number of status
and nonoffenders held in‘non—compliance with Section 223(a)(12) (A) can be

characterized as gg_minimis?

0JJDP will apply the following, pursuant to the policy and criteria for deter-
mining full compliance with de minimis exceptions as published in the January 9,

1981 Federal Register, in determining whether a state has demonstrated full

compliance with Section 223(a)(12)(A).

A. The extent of non-compliance is insignificant or of slight consequence

in terms of the total juvenile population in the state.

1. States which have an institutionalization rate less than 5.8 per
100,000 population under 18 will be considered in full compliance

and will not have to address Criteria B and C.

2. States whose rate falls between 17.6 and 5.8 per 100,000 population
will be eligible for a finding of full compliance with de minimis

exceptions if they adequately meet Criteria B and C.

3. States whose rate is above the average 17.6 but does not exceed
29.4 per 100,000 will be eligible for a finding of full compliance
with de minimis exceptions only if they fully satisfy Criteria B and

C.

4. Those states which have a placement rate in excess of 29.4 per
100,000 population are presumptively ineligible for a finding of full

compliance with de minimis exceptions.
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0JJDP will consider requests from states where they demonstrate excep-
tional circumstances. Exceptional circumstances are limited to
situations where, but for the exceptionai circumstance, the state's

institutionalization rate would be within the 29.4 rate.

The extent to which the instances of non-compliance were in apparent

violation of state law or established executive or judicial policy.

The extent to which an acceptable plan has been developed which is designed
to eliminate the non-compliance incidents within a reasonable time, where
the instances of non-compliance either (1) indicate a pattern or practice,
or (2) appear to be consistent with State law or established executive or

judicial policy, or both.






What will OJJDP recognize as "exceptional circumstances' in determining whether
a state is in full compliance with de minimis exceptions with Section 223(a) (12)

of the Act?

OJJDP will consider requests from states where the state demonstrates exceptional
circumstances which account for the excessive rates. Exceptional circumstances
are limited to situations where, but for the exceptional circumstance, the
state's institutionalization rate would be within the 29.4 rate established in
the policy and criteria for de minimis exceptions to full compliancé with

Section (a)(lZ)(AS. The following are recognized for consideration as excep-

tional circumstances:

1. Out-of-state runaways held beyond 24 hours in response to a warrant or
request from a jurisdiction in another state or pursuant to a court
order, solely for the purpose of being returned to proper custody in

the other state;

2. TFederal wards held under Federal statutory authority in a secure state
or local detention facility for the sole purpose of a jurisdictional
transfer, appearance as a material witness, or for return to their

lawful residence or country of citizenship; and

3. A state has recently enacted changes in state law which have gone into
effect and which the state demonstrates can be expected to have a sub-
stantial impact on the state's achieving full compliance with the

deinstitutionalization requirements within a reasonable time.
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What constitutes '"regular contact" between juveniles and adults within the

context of Section 223(a)(13)?

Regular contact is defined as sight and sound contact with incarcerated adults,
including adult trustees. This prohibition seeks as complete a separation as
possible and permits no more than haphazard or accidental contact between

juveniles and incarcerated adults.
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What degree of separation is necessary in secure confinement facilities to

. assure that there wiil be no regular contact between juvenile offenders and

‘\adult criminal offenders?

0JJDP discourages the placement of any youth in a facility which can be used
for the detention and confinement of adult criminal offenders. However, minimal
and acceptable separation for monitoring purposes of Section 223(a)(13) means
that juvenile offenders and adult criminal offenders cannot see each other and
no conversation is possible. This is commonly referred to as 'sight and sound"
separation and must be accomplished in the areas which include, but is not limited
to admissions, sleeping, toilet and shower, dining, recreational, educational,
vocational, transportation, health care and other areas as appropriate. This
separation may be established through architectural design or time phasing the

‘ use of an area to prohibit simultaneous use by juveniles and adults.
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Does a juvenile who has been transferred or waived to the jurisdiction of a
criminal court have to be separated from adult criminal offenders pursuant
to the requirements of Section 223(a)(13)? Can such juvenile be incarcerated

with other juveniles who are under the jurisdiction of a juvenile court?

Section 223(a)(13) prohibits regular contact in institutions between two
specific groups or categories of persons. The first is juveniles alleged
to be or found to be delinquent, status offenders, and non-offenders. The
second is adult persons incarcerated because they have been convicted of

a crime or are awaiting trial on criminal charges.

Juveniles waived or transferred to criminal court are members of neither
group or category subject to the Section 223(a)(13) prohibition. Therefore,
such juveniles may be detained-of confined in institutions where they have
regular contact with either group or category covered by the prohibition.
They are a "swing group" of individuals who can be placed with whomever the

legislature or courts deem appropriate.
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How does the use of trustees apply in determining compliance with Section 223

(a)(13)?
When monitoring for Section 223(a)(13) any violation of the "sight and sound"

separation should be reported. This includes both supervision and contact

with trustees.
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Does Section 223(a)(13) require separation of juvenile offenders and adult

criminal offenders in nonsecure facilities?

For purposes of compliance with Section 223(a)(13) separation is not required
in nonsecure community-based residential program facilities. However,

Section 223(5)(12) would preclude the placement of status offenders and non-
offenders in any secure public or private facility which is used for the lawful
custody of éccused or convicted adult criminal offenders. Refer to Legal

Opinion No. 77-9.
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What is the compliance period for Section 223(a)(13) of the Act?

The requirement of this provision is to be planned and implemented immediately
by each state in light of the constraints on immediate implementation. Immediate
compliénce is requiréd where no constraints exist. Where constraints exist,

the state's designated date of compliance as provided within the latest approved
plan is the compliance period deadline. Those states not in full compliance

must show annual progress toward achieving compliance until the date of

full compliance is reached.
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What is the standard for determining "compliance" with Section 223(a)(13)?

Section 223(a)(13) does not have attached to it a statutory substantial or full compliance
standard as do Sections 223(a)(12) and (14) through Section 223(c).

As a result OJIDP defines "compliance” and "full compliance" as these terms are used in
relation to Section 223(aX13) in Sections 223(a)15) and 223(d). OJIDP does not believe
that Congress intended to distinguish between "compliance" and "full compliance" as

these terms are used in the two sections. Rather, it is clear that in both cases Congress

intended that OJJIDP determine that, for the State, the separation mandate was complied

with to the extent compliance could be achieved through law and policy change, plan

implementation, and State and local enforcement efforts.

Therefore, OJIDP uses the following compliance standard:

Compliance with Section 223(a)(13) has been achieved when a State can

demonstrate that:

(1)  The last submitted monitoring report, covering a full 12 months of data,

demonstrates that no juveniles were incarcerated in circumstances that were

in violation of Section 223(a)(13); or

(2)(a)

(b)

(c)

(d)

State law, regulation, court rule, or other established executive and
judicial policy clearly prohibit the incarceration of all juvenile
offenders in circumstances that would be in violation of Section
223(a)(13);

All instances of noncompliance reported in the last submitted
monitoring report were in violation of, or departures from, the State
law, rule, or policy referred to in (a) above;

- The instances of noncompliance do not indicate a pattern or practice .

but rather constitute isolated instances;
Existing mechanisms for the enforcement of the State law, rule, or

policy referred to in (a) above are such that the instances of
noncompliance are unlikely to recur in the future.
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What is the definition of a jail or lock-up for the purpose of Section 223(a) (14)?

An adult jail is a locked facility, administered by state, county, or local

law enforcement and corfectional agencies, the purpose of which is to detain.
adults charged with vioiating criminal law pending trial. Also considered as
adult jails are those facilities used to hotd convicted adult criminal offenders

sentenced for less than one year.
An adult lock-up is similar to a jail except that it is generally a municipal

or police facility of a temporary nature which does not hold persons after

they have been formally charged.
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' Are there any exceptions to the requirement that juveniles not be held in

adult jails or lock-ups?

There are three (3) excéptions to the scope of Section 223(a) (14) as follows:

Exception 1:

0JJIDP regulations implement a statutory exception allowing the temporary

detention in adult jails/lock-ups of juveniles accused of serious crimes

against persons in low population density areas. Thus, an accused criminal-

type offender can be detained up to 48 hours in an adult jail or lock~up if:

a.

the geographical area is certified by OJJDP as a low population density;
and the juvenile is accused of a serious crime against person;

and a determination is made that there is no existing acceptable
alternative placement available;

and thé county is not served by a local or regional juvenile detention

facility.

Exception 2:

If criminal charges have been filed against the juvenile in a court

having criminal jurisdiction, then the juvenile can be detained in an

adult jail or lock-up.

Exception 3:

For the purpose of monitoring compliance with Section 223(a) (14), 0JJDP

has adopted a "6-~hour" grace period which would permit, up to 6 hours, the
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temporary holding in an adult jail or lock-up those juveniles accused of
committing criminal-type offenses (i.e., offenses which would be a crime

if committed by an adult.)






Will States be permitted, for monitoring purposes, a "grace period" in which they may
temporarily detain a juvenile in an adult jail or lockup without penalty similar to the 24-
hour "grace period" currently permitted with respect to the Section 223(a)}(12)A)
deinstitutionalization mandate?

It is OJIDP's position that juveniles should not be placed in an adult jail or lockup for any
period of time. However, for the purpose of monitoring and reporting compliance with
the removal requirement, OJJDP permits States to report only those juveniles held in
adult jails or lockups in excess of six hours. This six hours would permit the temporary
holding in an adult jail or lockup by police of juveniles arrested for committing an act
which would be a crime if committed by an adult for purposes of identification,
processing, and transfer to juvenile court officials or juvenile sheiter or detention
facilities. Any such holding of juveniles should be limited to the absolute minimum time
necessary to complete this action, not to exceed six hours, but in no case overnight.
Section 223(a)(13) would prohibit such accused juvenile offenders from having regular
contact with adult offenders during this brief holding period. A status offender or

nonoffender cannot be detained, even temporarily, in an adult jail or lockup.
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Can a status offender be held in an adult jail or lockup pursuant to the 6-hour "grace
period" currently permitted with respect to the Section 223(a)(14) jail removal mandate.

A status offender or nonoffender cannot be detained, even temporarily, in an adult jail or
lockup. Thus, the 6-hour grace period only extends to accused criminal-type offenders
(i.e., juveniles arrested for committing an act which would be a crime if committed by an
adult).
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What is the scope of the exception(s) to the jail removal amendment provided under
‘ Section 223(a)(14)? Does Section 223(a)(14) create exceptions to: (1) recognize the
special needs of areas characterized by low population density with respect to the
detention of juveniles; and (2) permit the temporary detention in aduilt facilities of
juveniles accused of serious crimes agaihst persons--or does it permit a single exception
to the jail removal amendment which will allow only areas characterized by low
population density to temporarily place juveniles charged with serious crimes against

~

persons, in adult facilities?

There are three conditions, all of which must be present to qualify as an exception to the
requirement that no juvenile be placed in an adult jail or lockup. First, it must be an
area characterized by low population density with respect to the detention of juveniles;
second, the juvenile must be accused of a serious crime against person; and third, there
must be no existing acceptable, alternative placement available. When all three of these
conditions are met, the accused juvenile may then be temporarily detained in an adult

jail or lockup. Refer to the regulations contained in the December 31, 1981 Federal
‘ Register, 31.303(i)(4).

On February 3, 1981, OJJDP sent a letter requesting that Congressman Ike Andrews,
- Chairman of the House Subcommittee on Human Resources, clarify the exception
language of Section 223(a)(14) that resulted from Representative Coleman's floor

amendment. Representative Andrews responded on February 17, 1981, as follow:

"You are completely correct that the 'exception language' is intended to establish a
single exception applying only to low population density areas. Only in such areas would
the temporary detention in adult facilities of juveniles accused of serious crimes against

persons be permitted should no acceptable alternative be available."
and

"...there is no question that the intent of the law, based on my compromise wifh Mr.
Coleman after consultation with the Administration, is to establish only a single
- exception. I believe you will find concurrence on this from Mr. Coleman and from all
concerned with the drafting of the provision. Efforts to have the section interpreted
‘ differently can only come from those who were in no way involved with the drafting of
the amendment."
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What are the criteria to determine "areas characterized by low population
density" and to determine that "no alternative placement is available" pur-

suant to the removal exception in Section 223(a)(14)?

Since the narrow “removal exception' of the law was designed to reflect the
"special needs'" of areas characterized by low population density, OJJIDP has
decided thaf the individual states are in a better position to determine the
unique circumstances which warrant (subject to OJJDP review and approval)
application of the exception, however, the state's criteria must take into
account total county population per square mile and the state must provide a
rationale for criteria proposed. Basically the state must provide evidence
and sufficient justification that the county(s) eligible under the exception

' To assist in this effort states should consider

are in fact "low population.'
the national average population per square mile and take into account that

near "average'" is not "low". The state may luse other supporting documentation

to demonstrate that the county is a low population density area.
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For what period of time may juveniles accused of serious crimes against persons be ’
"temporarily" detained in adult jails and lockups pursuant to the exceptions provided
under Section 223(a)(14)?

Because the exception-only deals with accused juveniles, a maximum 48 hour period is

provided for States to temporarily detain such juveniles in adult jails or lockups.
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Does the 48-hour limit on holding juveniles in jails qualifying for the

removal exception include weekends?

Yes. A juvenile accused of committing a serious crime against persons can

be held a maximum of 48 hours, including weekends or holidays.
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Does the exception language of Section 223(aX14) permit the temporary confinement of

adjudicated delinquent offenders in jails and lockups for adults?

No. Only juveniles accused of serious crimes against persons in low population density

areas may be temporarily detained in an adult jail or lockup.
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In order for the 48 hour exception to apply to a juvenile being held in an
adult jail or lock-up must he be accused of committing a serious crime against

a person? What is the definition of a serious crime against a person?

Yes, the 48-hour exception only applies to juveniles accused of committing
serious crimes against persons. OJJDP defines a serious crime against a
person as including: criminal homicide, forcible rape, mayhem, kidnapping,
aggravated assault, robbery and extortion accompanied by threats of violence.
If a state has additional serious crime against persons specified in the
state statute, they can submit these to OJJDP for review and approval to have

them included as eligible serious crimes against persons for that state.
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For purposes of Section 223(a)14), who determines whether "an acceptable alternative"
exists to the temporary confinement of juveniles accused of serious crimes against
persons in adult jails and lockups? What is the basis for that determination?

Each individual State will be responsible for developing specific and objective criteria

which will be used in making determinations as to whether an acceptable alternative

exists.
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What is the deadline for a state's application for eligibility under the

"low population density" removal exception?

There is no deadline for submitting the State's proposed criteria undef

the "low population density" removal exception. However, until a State
develops the criteria, submits it to OJJDP, and receives 0JJDP approval,

the state does not qualify for the removal exception. Thus, until the
removal exception criteria is approved, the state does not meet the required
conditions for accused juvenile criminal-type offender to be temporarily

detained (for up to 48 hours) in an adult jail or lock-up.
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Does the five-year time frame which began the date of enactment of the 1980
Amendments apply to States which elect not to participate in the formula program until
after enactment of the Amendments or to States which do not participate for one or

more years after the enactment of the removal amendment?

Yes, any State not participating in the Act as of December 8, 1980 or which elects not to
participate for an interim of one or more years must still comply with the statutory
requirement for (substantial) compliance by December 8, 1985 if such State is
participating at the end of the 5 year statutory time frame.
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For purposes of determining whether a State has made an "unequivocal commitment" to
full compliance with the jail removal amendment, what constitutes an "appropriate

executive or legislative action"?

An appropriate executive or legislation action is an action which demonstrates an
unequivocal commitment on the part of the governor, the executive branch of the State,
or the legislative body of the State. This action can be in the form of an executive
order, acceptance of the formula award with the express understanding that such
acceptance is tantamount to an unequivocal commitment on behalf of the governor, or

specific legislative action which constitutes an unequivocal commitment.
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What period of time should states use in establishing a base reporting

period for Section 223(a)(14)?

The base reporting period should be during the calendar year or fiscal year
of the jail removal amendment (i.e., 1980 or FY 80-81). 1If data is not
available during this period of time a state may use a later period for
which data is available to establish baseline information. However, states
can not use a period of time before 1980 in establishing baseline information

for Section 223(a) (14).
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When must states demonstrate compliance with Section 223(a)(14)? Which
calendar year monitoring report will be used by OJJDP to determine whether

a State is in compliance with Section 223(a)(14)?

Section 223(a)(14) requires that no juvenile be detained or confined in any
adult jail or lock-up after December, 1985. Thus the statutory date for

full compliﬁnce is December, 1985. However, if a State fails to achieve full
compliance by December, 1985, Section 223(c¢) allows two additional years if

substantial compliance was achieved by December, 1985,

0JJDP will use the monitoring report covering the period December, 1985 and
beyond to determine whether the state achieved full or substantial compliance.
The monitoring report covering the period December, 1987 and beyond will be
used to determine whether full compliance was achieved within the two (2)

additional year provision contained in Section 223(c).
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Who is responsible for the submission and content of the monitoring reports?

This responsibility rests with whoever has legal authority to act on behalf
of the State Criminal Justice Council. The State Supervisory Board or Juvenile
Justice Advisory Group's by-laws or policy should determine whether or not the
monitoring report has to be submitted for their review and approval prior to

the CJC forwarding the report as an official document.

7
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What is the deadline date for submitting the monitoring report and how was

such a date determined?

Legislation requires a report to be submitted ahnually. Thus, December 31 of
each year was established as the due date to allow states sufficient time to

collect data and prepare the monitoring report.
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’- How many copies of the monitoring reports must be submitted to QJJDP?

Three copies should be forwarded to the attentlion of the Administrator of
OJJDP. |
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Who can a CJC authorize to inspect and monitor facilities for campliance

_ Pburposes?

Legal Opinfons 76-6 and 76-7 address this issue by stating that a CJC (formerly
SPA) may be granted direct authority to perform the monitoring functién or

may contract with a public or private agency,: under apprbpriate authority,

for the performance Qf the monitoring function. OJJDP holds the CJC respon-
‘sible.for the monitoring effort and the validity of the monitoring report,
however, the stéte does have some latitude ih how individual state monitoring
efforts are undertakeh The monitorlng plan must &ddress specifically who

the CJC has authorlzed and/or contracted to a331st in the monltorlng functlon






Is the passage of state legislation mandating Sections 223(a)(12), (13) and

(14) sufficient for the justification of compliance?

No. Simply because legislation is existent mandating compliancevto_the Act
does not necessarily mean the state is automatically compliant to Section 223
(a)(12), (13) and (14). The passage of legislation can be considered an indi-

cation of progress towards compliance.
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What facilities must be monitored?

Jails, lock-ups, detention facilities, correctional facilities, non~secure
facilities and all other facilities which may be uséd‘for the lawful custody

and treatment of juveniles or the lawful custody of adult criminal offenders
must be monitored to the extent that they are tested against the criteria/
défiﬂition_to de;ermine if they are classified as a secure detention or correc-
tional facilify and/or an adult jail or lock-up. This includes those facilities

owned and/or operated by public and private agencies.
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What facilities must be inspected on-site on an annual basis?

All facilities classified as secure detention or correctional facilities, jails,
lock-ups, and other facilities used for the detention and confinement of
juveniles and adult offenders must have an on-site inspection to determine

compliance with Sections 223(a) (12)(A), (13) and (14).
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What does the term "survey' mean as compared to "on-site' inspection?

The monitoring survey is the effort a state undertakes when applying the
criteria/definition against the universe of facilities to determine whether
each facility is classified as a secure detention, secure correctional
facility, adult jail or an adult lock-up. The monitoring effort also includes
the procedure utilized in determining the degree to which each faéility is
compliant with the requirements of 223(a) (12), (13), and (l4). An on-site
inspection should be utilized in a.follow~up effort to ensure the information
provided on the survey is accurate both in classification and the degree of
compliance for eaéh facility. The initial identification of all jﬁveniie
detention and correctional facilities can be determined by a method other than
an actual on—site visit if the procedure has been approved by OJJDP. ~The same
is true in determining individual facility compliancé; however, OJJDP recom-
mends and prefers an on-site inspection for this effort. On-site is considered
as being a visit to the facility by a member(s) of the monitoring team which

'is’ consistent with the monitoring plan approved by 0JJDP.
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Is the utilization of a mail-out survey to determine compliance sufficient

for the monitoring effort?

Will a 100 percent mail-out questionnaire suffice for monitoring purposes, if
the returned questionnaires are followed by an on-site "clean" sample and

determined to be accurate?

It is OJJDP's policy that every faéility be monitored and inspected by an on-
site visit. However, ifrcircumstanées exist which prohibit such, then the
state may utilize a.mail—out survey. Any mechanism other than an anmual on—
site visit to each facility must be submittéd to OJJDP for approval with
justification for the exception. Any sampling or mail-out survey mﬁst‘be
statistically valid and sufficiently detailed in writing for OJJDP's éppréval.
Basically, if other mechanisms are used, the prqcedure must be adequate to
reflect an accurate portrayal of compliance to 223(a)(12)(a), (13), and (14).
The CJC must also utilize some type of on-site sampling inspection to statis-

tically verify the mail-out survey as being reliable information.
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What are OJJDP's expectations regarding on-site inspectionw@ixé,, collect

information, generally look around, look in every closet, etc.)?

Tt is OJJDP's expectations that the on-site ‘inspection, as well as all functions
Involved invthe monitoring effort, be.of sufficient detail to ensure an accurate
assessment of each facility's classification and compliance. If close scruntiny
of both the physical accommodations and records are required, then such should
be undertaken. The intensity of any inspection depends upon the inﬁegrity of
both inspector and the inspected. At a minimum, the on-site visit should include
an inspection of records for the reporting period and a check of the current
residential population fo verify the statistical éccuracy of the facility report

for the current year.
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Will States have to monitor all jails and lockups for the entire year, or may those States

select a shorter time period and/or a sample number of facilities to be monitored?

States should select a monitoring period which will adequately reflect the actual level of
compliance. This period of time should be a minimum three to six month period which
can be projected for a full year in a statistically valid manner. States not having
complete data may request OJIDP approval to use a statistically valid and randomly

selected sample of facilities.
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Under what circumstances will a change in baseline data be permitted?

Where a state determines that a change in their baseline data is necessary,
this change must be justified. A written request reflecting the justificationm,
with both the prior and new numerical baseline data, must be forwarded and

approved by 0JJDP.
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If no records are kept by certain facilities, what does the CJC then do?

Section 223(a)(1) and (2) of the Act requires the CJC as the sole agency for
supervising the preparation and administration of the plan and to have authority
to implement the JJDP Act plan. The monitoring function, including the collec-
tion of déta and retention of records, is a function of the CJC under these
sections. If no records are kept, the CJC should exercise their authority

to require such and assist the facility in establishing an adequate record-
keeping system. To get information on a certain facility prior to completing

this process, the CJC should make several (five-ten) unannounced on-site visits
and actually inspect the facility for compliaﬁce. This will allow the CJC

to have data. Although not the most sufficient method, it does provide a sampling

of compliance information.
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Do the criteria for detennining whether a facility is a secure detention or

correctional facility only apply to residential facilitiles?

Yes. For the purposes of monitoring, the requirements of Section 223(a)(12)(A)
only apply to residential facilities. Nonresidential programs and services
such as day care, alternative school, etc., do not require monitoring for

Section 223(a)(12)(A) compliance.
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Does a state have the latitude to impose more restrictive criteria in
determining whether a facility is classified as a secure detention or
correctional facility pursuant to Section 223(a)(12) and only report on

compliance to their criteria?

If a state is interested in more than minimal accountability it may utilize
criteria which are more discriminating or restrictive as long as the criteria
are detailed within Fhe plan for monitoring and the annual monitoring report.
Under no circumstances can the monitoring effort use criteria which are lesser
restrictive than those provided in the guidelines. Imposing of more restric-

tive criteria should be forwarded to and approved by 0JJDP.
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What is the initial "universe" when identifying those facilities which require
a determination as to whether they are a secure detention or correctional
facility pursuant to Section 223(a)(12)(A)? (Are mental health hospitals

and facilities, adult pfisons, orphanages--the entire gamut--applicable?)

Does this "universe'" include all those facilities which can legally hold
juveniles in lawful custody or all those facilities which could potentially

hold juveniles in lawful custody?

The initial "universe" includes all facilities which could potentially hold
or has held juvenile offenders or nonoffenders in lawful custody. Every
facility which has this potential or has held under lawful custody a juvenile

offender or nonoffender, regardless of the purpose for housing the offender,

comes under the purview of the monitoring requirements.
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When the "universe' of facilities is weighed against the criteria for classi-
fication as a secure detention or secure correctional facility by a mail
questionnaire or telephone contact, what then constitutes a defensible sample

for purposes of verifying the validity of the responses?

A defensible sample would be a statistically valid sample. The validity of

the sample must be presented and defended by the CJC for OJIDP's consideration.
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Must a State have achieved compliance with Sections 223(aX12)(A), (13) and (14) and have
enacted state legislation which conforms to these requirements and which contains
sufficient enforcement mechanisms to insure that the legislatidn will be administered
effectively to be exempt from the monitoring report requirements? With regérd to
Section 223(a)(12)(A) must a state have achieved full or substantial compliance with the
deinstitutionalization requiremenf? Full compliance with 'de minimis failure?

States must be found to have achieved full compliance with Sections 223(a)(12)XA) and
(13) and have enacted State legislation which conforms to these requirements and which
contains sufficient enforcerhent and monitoring mechanisms to insure that the legislation
will be administered effectiVely to be excepted from the monitoring report
requirement, Stétes are not required to have achieved complaince with Section
223(a)(14) "under this provision, but are required to have an adequate system of
monitoring to insure that the requirements of Section 223(a)(14) are met,
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In reviewing a state's request for monitoring report exemption, what criteria will the
OJIDP use to assess the adequacy of State enforcement mechanisms to insure that the
requirements of Sections 223(a)(12XA) and 223(a)(13) will be administered effectively?
A ' ' /

The OJIDP will assess the adequacy of enforcement mechnaisms on the basis of whether
the State statute assigns authority for enforcement of the statute, specifies time frames
for monitoring compliance with the statute, sets forth adequate sanctions and penalties,
and prescribes procedures that will result in the enforcement of compliance. If, once a
finding of adequacy is made, violations of the State statute are brought to the attention
of the OJIDP, the OJIDP Administrator shall have the authority to ihvestigat_e to
determine whether the system is operating adequately. However, the State would have

an opportunity to be heard before a finding of adequacy is withdrawn.
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For states to receive exernption from submitting an annual monitoring report, must the
State legislation conforming to the requirements of Sections 223(a)(12)(A) and (13)
contain specific language setting forth the mechanisms which insure the subject
mandates of the legislation will be administered effectively? May these enforcement
mechanisms be administratively prescribed? '

States ﬁust demonstrate that the enforcement of the legislation is statutorily or
administratively prescribed, specifically assigning authority for enforcement of the
statute; specifying ‘time frames for monitoring compliance with the statute; and setting
forth adequate sanctions and penalties that will result in enforcement of compliance and
procedures for remedying violations.

-63-



If a State is not required to submit a Monitoring Report on 223(a)(14), how would OJIDP

determine satisfactory progress? Compliance?

If a State is exempt from submission of annual monitoring reports pursuant to Section
223(a)(15), it is no longer required to submit annual monitoring reports on the status of
compliance with Section 223(a)(14). With regard to the annual progress of the State in
implementing its plan to achieve compliance with Section 223(a)(14), OJIDP will be
provided general programmatic information in the annual performance report required by -
Section 223(a). Concerning compliance, OJIDP must make compliance findings at year 5
and year 7 of the time frame permitted under Section 223(a)(14) and 223(c) for
compliance with the jail removal amendment. Therefore, it will be necessary for the
State to submit data which shows the status of compliance with the jail removal
requirement at the conclusion of years 5 and 7 in order for OJJDP to make the required
compliance findings. If the State does not provide OJIDP with adequate information on

which to make such findings, the State's participation in the Act could be terminated.
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For what period of time is a state exempt from submitting an annual monitoring report,
pursuant to a finding by OJJIDP that the State qualifies for exemption?

An exemption request and a determination by OJJIDP that a State is exempt from
submitting a monitoring report must be made annually. Once a State has been granted
exémption it must annually request and secure exemption by either providing an
assurance that the State's monitoring system, legislation and enforcement mechanism of
the legislation is unchanged from the documentation previously submitted or notify
QJIDP of anvy changes and request exemption consideration based upon such changes in
the State law and/or procedures. '
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JUVENILE JUSTICE AND DELINQUENCY PREVENTION ACT
OF 1974!

AN ACT To provide a comprehensive, coordinated approach to the problems of
Juvenile delinquency, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the ‘“Juvenile Justice and Delinquency Prevention Act
of 1974”. (42 U.S.C. 5601 note)

TITLE [—FINDINGS AND DECLARATION OF PURPOSE

FINDINGS

Skc. 101. (a) The Congress hereby finds that—

(1) juveniles account for almost half the arrests for serious
crimes in the United States today;

(2) understaffed, overcrowded juvenile courts, probation serv-
ices, and correctional facilities are not able to provide individ-
ualized justice or effective help;

(3) present juvenile courts, foster and protective care pro-
grams, and shelter facilities are inadequate to meet the needs
of the countless, abandoned, and dependent children, who, be-
cause of this failure to provide effective services, may become
delinquents;

(4) existing programs have not adequately responded to the
particular problems of the increasing numbers of young people
who are addicted to or who abuse alcohol and other drugs, par-
ticularly nonopiate or polydrug abusers;

(5) juvenile delinquency can be prevented through programs
designed to keep students in elementary and secondary schools
through the prevention of unwarranted and arbitrary suspen-
sions and expulsions;

(6) States and local communities which experience directly
the devastating failures of the juvenile justice system do ‘not
presently have sufficient technical expertise or adequate re-
sources to deal comprehensively with the problems of juvenile
delinquency;

(7) existing Federal programs have not provided the direc-
tion, coordination, resources, and leadership required to meet
the crisis of delinquency; and

! This Compilation reflects amendments made to the Juvenile Justice and Delinquency Pre-
vention Act of 1974 by the Fiscal Year Adjustment Act (Public Law 94-273; 90 Stat. 375), the
Crime Control Act of 1976 (Public Law 94-503; 90 Stat. 2407), the Juvenile Justice Amendments
of 1977 (Public Law 95-115; 91 Stat. 1048), and the Juvenile Justice Amendments of 1980 (Public
Law 96-509; 94 Stat. 2750). .
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(8) the juvenile justice system should give additional atten-
tion to the problem of juveniles who commit serious crimes,
with particular attention given to the areas of sentencing, pro-
viding resources necessary for informed dispositions, and
rehabilitation.

(b) Congress finds further that the high incidence of delinquency
in the United States today results in enormous annual cost and im-
measurable loss of human life, personal security, and wasted
human resources and that juvenile delinquency constitutes a grow-
ing threat to the national welfare requiring immediate and com-
prehensive action by the Federal Government to reduce and pre-
vent delinquency. (42 U.S.C. 5601)

PURPOSE

Sec. 102. (a) It is the purpose of this Act—

(1) to provide for the thorough and prompt evaluation of all
federally assisted juvenile delinquency programs;

(2) to provide technical assistance to public and private agen-
cies, institutions, and individuals in developing and implement-
ing juvenile delinquency programs;

(3) to establish training programs for persons, including pro-
fessionals, paraprofessionals, and volunteers, who work with
delinquents or potential delinquents or whose work or activi-
ties relate to juvenile delinquency programs;

(4) to establish a centralized research effort on the problems
of juvenile delinquency, including an information clearing-
house to disseminate the findings of such research and all data
related to juvenile delinquency;

(5) to develop and encourage the implementation of national
standards for the administration of juvenile justice, including
recommendations for administrative, budgetary, and legislative
action at the Federal, State, and local level to facilitate the
adoption of such standards;

(6) to assist State and local communities with resources to
develop and implement programs to keep students in elemen-
tary and secondary schools and to prevent unwarranted and
arbitrary suspensions and expulsions;

(7) to establish a Federal assistance program to deal with the
problems of runaway youth; and

(8) to assist State and local governments in removing juve-
niles from jails and lockups for adults.

(b) It is therefore the further declared policy of Congress to pro-
vide the necessary resources, leadership, and coordination (1) to de-
velop and implement effective methods of preventing and reducing
juvenile delinquency, including methods with a special focus on
maintaining and strengthening the family unit so that juveniles
may be retained in their homes; (2) to develop and conduct effective
programs to prevent delinquency, to divert juveniles from the tra-
ditional juvenile justice system and to provide critically needed al-
ternatives to institutionalization; (3) to improve the quality of juve-
nile justice in the United States; and (4) to increase the capacity of
State and local governments and public and private agencies to
conduct effective juvenile justice and delinquency prevention and
rehabilitation programs and to provide research, evaluation, and
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training services in the field of juvenile delinquency prevention. (42
US.C. 5602)

‘ DEFINITIONS

Skc: 103. For purposes of this Act—

(1) the term “community based” facility, program, or service
means a small, open group home or other suitable place locat-
ed near the juvenile’s home or family and programs of commu-
nity supervision and service which maintain community and
consumer participation in the planning operation, and evalua-
tion of their programs which may include, but are not limited
to, medical, educational, vocational, social, and psychological
guidance, training, special education, counseling, alcoholism
treatment, drug treatment, and other rehabilitative services;

(2) the term “Federal juvenile delinquency program” means
any juvenile delinquency program which is conducted, directly,
or indirectly, or is assisted by any Federal department or

_ agency, including any program funded under this Act;

(3) the term ‘Juvenile delinquency program’ means any pro-
gram or activity related to juvenile delinquency prevention,
control, diversion, treatment, rehabilitation, planning, educa-
tion, training, and research, including drug and alcohol abuse

_ programs; the improvement of the juvenile justice system; and
any program or activity for neglected, abandoned, or depend-
ent youth and other youth to help prevent delinquency;

(4)(A) the term “Office of Justice Assistance, Research, and
Statistics” means the office established by section 801(a) of the
Omnibus Crime Control and Safe Streets Act of 1968;

(B) the term “Law Enforcement Assistance Administration”
means the administration established by section 101 of the Om-
nibus Crime Control and Safe Streets Act of 1968;

(C) the term “National Institute of Justice’’ means the insti-
tute established by section 202(a) of the Omnibus Crime Con-
trol and Safe Streets Act of 1968; and '

(D) the term “Bureau of Justice Statistics” means the bureau
established by section 302(a) of the Omnibus Crime Control and
Safe Streets Act of 1968;

(5) the term ‘“Administrator” means the agency head desig-
nated by section 201(c); .

(6) the term “law enforcement and criminal justice” means
any activity pertaining to crime prevention, control, or reduc-
tion or the enforcement of the criminal law, including, but not
limited to police efforts to prevent, control, or reduce crime or
to apprehend criminals, activities of courts having criminal ju-
risdiction and related agencies (including prosecutorial and de-
fender services, activities of corrections, probation, or parole
authorities, and programs relating to the prevention, control,
or reduction of juvenile delinquency or narcotic addiction; !

(7) the term “State” means any State of the United States,
the District of Columbia, the Commonwealth of Puerto Rico,
the Trust Territory of the Pacific Islands, the Virgin Islands,

1So in original. Apparently should include a closing parenthesis.
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Guam, American Samoa, and the Commonwealth of the North-
ern Mariana Islands; :

(8) the term “unit of general local government” means any
city, county, township, town, borough, parish, village, or other
general purpose political subdivision of a State, an Indian tribe
which performs: law enforcement functions as determined by
the Secretary of the Interior, or, for the purpose of assistance
eligibility, any agency of the District of Columbia government
performing law enforcement functions in and for the District
of Columbia and funds appropriated by the Congress for the ac-
tivities of such agency may be used to provide the non-Federal
share -of the cost of programs or projects funded under this
title;

(9) the term “combination” as applied to States or units of
general local government means any grouping or joining to-
gether of such States or units for the purpose of preparing, de-
veloping, or implementing a juvenile justice and delinquency
prevention plan; : .

(10) the term “construction” means acquisition, expansion,
remodeling, and alteration of existing buildings, and initial
equipment of any such buildings, or any combination of such
activities (including architects’ fees but not the cost of acquisi-
tion of land for buildings); ‘

(11) the term “public agency” means any State, unit of local
government, combination of such States or units, or any de-
partment, agency, or instrumentality of any of the foregoing;

(12) the term “secure detention facility” means.any public or
private residential facility which— ,

(A) includes construction fixtures designed to physically
restrict the movements and activities of juveniles or other
individuals held in lawful custody in such facility; and

(B) is used for the temporary placement of any juvenile
who is accused of having committed an offense, of any non-
offender, or of any other individual accused of having com-

-mitted a criminal offense;

(13) the term “secure correctional facility” means any public
or private residential facility which—

. (A) includes construction fixtures designed to physically
restrict the movements and activities of juveniles or other
individuals held in lawful custody in such facility; and

(B) is used for the placement, after adjudication and dis-
position, of any juvenile who has been adjudicated as
having committed an offense, any nonoffender, or any
other individual convicted of a criminal offense;

(14) the term “serious crime” means criminal homicide, fore-
ible rape, mayhem, kidnapping, aggravated assault, robbery,
larceny or theft punishable as a felony, motor vehicle theft,
burglary or breaking and entering; extortion accompanied by

- _threats of violence, and arson punishable as a felony; and

(15) the term “treatment” includes but is not limited to
- medical, educational, special education, social, psychological,
and vocational services, corrective and preventive guidance
and training, and other rehabilitative services designed to pro-
tect the public, including services designed to benefit addicts
and other users by eliminating their dependence on alcohol or
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other addictive or nonaddictive drugs or by controlling their
dependence and susceptibility to addiction or use. (42 U.S.C.
5603)

TITLE II—JUVENILE JUSTICE AND DELINQUENCY
PREVENTION

PART A—JUVENILE JUSTICE AND DELINQUENCY PREVENTION OFFICE

ESTABLISHMENT OF OFFICE

Sec. 201. (a) There is hereby created within the Department of
Justice, under the general authority of the Attorney General, the
Office of Juvenile Justice and Delinquency Prevention (referred to
in this Act as the “Office”). The Administrator shall administer the
provisions of this Act through the Office.

(b) The programs authorized pursuant to this Act unless other-
wise specified in this Act shall be administered by the Office estab-
lished under this section.

(c) There shall be at the head of the Office an Administrator who
shall be nominated by the President by and with the advice and
consent of the Senate.

(d) The Administrator shall exercise all necessary powers, subject
to the general authority of the Attorney General. The Administra-
tor is authorized to prescribe regulations for, award, administer,
modify, extend, terminate, monitor, evaluate, reject, or deny all
grants and contracts from, and applications for, funds made availa-
ble under part B and part C of this title. The Administrator of the
Law Enforcement Assistance Administration and the Director of
the National Institute of Justice may delegate such authority to
the Administrator of the Office of Juvenile Justice and Delinquen-
¢y Prevention for all grants and contracts from, and applications
for, funds made available under this part and funds made available
for juvenile justice and delinquency prevention programs under the
Omnibus Crime Control and Safe Streets Act of 1968, as amended.

(e) There shall be in the Office-a Deputy Administrator who shall
be appointed by the Attorney General. The Deputy Administrator
shall perform such functions as the Administrator from time to
time assigns or delegates, and shall act as Administrator during
the absence or disability of the Administrator or in the event of a
vacancy in the office of the Administrator.

(f) There shall be established in the Office a Deputy Administra-
tor who shall be appointed by the Attorney General whose function
shall be to supervise and direct the National Institute for Juvenile
Justice and Delinquency Prevention established under section 241
of this Act.

(g) Section 5108(c)10) of title 5, Umted States Code first occur-
rence, is amended by deleting the 'word ¢ ‘twenty-two”’ and inserting
in heu thereof the word ‘“‘twenty-five”. (42 U.S.C. 5611)

PERSONNEL, SPECIAL PERSONNEL, EXPERTS, AND CONSULTANTS )

Sec. 202. (a) The Administfator is authorized to select, employ,
and fix the compensation of such officers and employees, including
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attorneys, as are necessary to perform the functions vested in him
and to prescribe their functions.

(b) The Administrator is authorized to select, appoint, and
employ not to exceed three officers and to fix their compensation
at rates not to exceed the rate now or hereafter prescribed for GS-
18 of the General Schedule by section 5332 of title 5 of the United
States Code. '

(c) Upon the request of the Administrator, the head of any Feder-
al agency is authorized to detail, on a reimbursable basis, any of its
personnel to the Administrator to assist him in carrying out his
functions under this Act.

(d) The Administrator may obtain services as authorized by sec-
tion 3109 of title 5 of the United States Code, at rates not to exceed
the rate now or hereafter prescribed for GS-18 of the General
Schedule by section 5332 of title 5 of the United States Code. (42
US.C. 5612)

VOLUNTARY SERVICE

Sec. 203. The Administrator is authorized to accept and employ,
in carrying out the provisions of this Act, voluntary and uncompen-
sated services notwithstanding the provisions of section 3679(b) of
the Revised Statutes (31 U.S.C. 665(b)). (42 U.S.C. 5613)

CONCENTRATION OF FEDERAL EFFORTS

SEC. 204. (a) The Administrator shall implement overall policy
and develop objectives and priorities for all Federal juvenile delin-
quency programs and activities relating to prevention, diversion,
training, treatment, rehabilitation, evaluation, research, and im-
provement of the juvenile justice system in the United States. In
carrying out his functions, the Administrator shall consult with the
Council and the National Advisory Committee for Juvenile Justice
and Delinquency Prevention. ,

h(bl)1 In carrying out the purposes of this Act, the Administrator
shall—

(1) advise the President through the Attorney General as to
all matters relating to federally assisted juvenile delinquency
programs and Federal policies regarding juvenile delinquency;

(2) assist operating agencies which have direct responsibil-
ities for the prevention and treatment of juvenile delinquency
in the development and promulgation of regulations, guide-
lines, requirements, criteria, standards, procedures, and budget
requests in accordance with the policies, priorities, and objec-
tives he establishes; .

(3) conduct and support evaluations and studies of the per-
formance and results achieved by Federal juvenile delinquency
programs and activities and of the prospective performance
and results that might be achieved by alternative programs
and activities supplementary to or in lieu of those currently
being administered;

(4) implement Federal juvenile delinquency programs and ac-
tivities among Federal departments and agencies and between

' Federal juvenile delinquency programs and activities and other
Federal programs and activities which he determines may
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have an important bearing on the success of the entire Federal
juvenile delinquency effort;

(5) develop annually with the assistance of the Advisory
Committee and the Coordinating Council and submit to the
President and the Congress, after the first year following the
date of the enactment of the Juvenile Justice Amendments of
1977, prior to December 31, an analysis and evaluation of Fed-
eral juvenile deliquency programs conducted and assisted by
Federal departments and agencies, the expenditures made, the
results achieved, the plans developed, and problems in the op-
erations and coordination of such programs and a brief but
precise comprehensive plan for Federal juvenile delinquency
programs, with particular emphasis on the prevention of juve-
nile delinquency and the development of programs and serv-
ices which will encourage increased diversion of juveniles from -
the traditional juvenile justice system, which analysis and
evaluation shall include recommendations for modifications in
organization, management, personnel, standards, budget re-
quests, and implementation plans necessary to increase the ef-
fectiveness of these programs; and

(6) provide technical assistance and-training assistance to
Federal, State, and local governments, courts, public and pri-
vate agencies, institutions, and individuals, in the planning, es-
tablishment, funding, operation, or evaluation of juvenile de-
linquéency programs.

(c) The President shall, no later than ninety days after receiving
each annual report under subsection (b)}5), submit a report to the
Congress and to the Council containing a detailed statement of any
action taken or anticipated with respect to recommendations made
by each such annual report.

(d)1) The first annual report submitted to the President and the
Congress by the Administrator under subsection (b)(5) shall con-
tain, in addition to information required by subsection (b)(5), a de-
tailed statement of criteria developed by the Administrator for
identifying the characteristics of juvenile delinquency, juvenile de-
linquency prevention, diversion of youths from the juvenile justice
system, and the training, treatment, and rehabilitation of juvenile
delinquents.

(2) The second such annual report shall contain, in addition to
information required by subsection (b)(5), an identification of Feder-
al programs which are related to juvenile delinquency prevention
or treatment, together with a statement of the moneys expended
for each such program during the most recent complete fiscal year.
Such identification shall be made by the Admlnlstrator through
the use of criteria developed under paragraph (1).

(e) The third such annual report submitted to the Presxdent and
the Congress by the Administrator under subsection (b)(5) shall
contain, in addition to the comprehensive plan required by subsec-
tion (b)X5), a detailed statement of procedures to be used with re-
spect to the submission of juvenile delinquency development state-
ments to the Administrator by Federal agencies under subsection
(“I”’). Such statement submitted by the Administrator shall include
a description of information, data, and analyses which shall be con-
tained in each such development statement.

72-546 O - 81 - 2
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(f) The Administrator may require, through appropriate authori-
ty, Federal departments and agencies engaged in any activity in-
volving any Federal juvenile delinquency program to provide him
with such information and reports, and to conduct such studies and
surveys, as he may deem to be necessary to carry out the purposes
of this part.

- (g) The Administrator may delegate any of his functions under
this title, to any officer or employee of the Office.

(h) The Administrator is authorized to utilize the services and
facilities of any agency of the Federal Government and of any
other public agency or institution in accordance with appropriate
agreements, and to pay for such services either in advance or by
way of reimbursement as may be agreed upon.

(1) The Administrator is authorized to transfer funds appropri-
ated under this title to any agency of the Federal Government to
develop or demonstrate new methods in juvenile delinquency pre-
vention and rehabilitation and to supplement existing delinquency
prevention and rehabilitation programs which the Administrator
finds to be exceptionally effective or for which he finds there exists
exceptional need. :

() The Administrator is authorized to make grants to, or enter
into contracts with, any public or private agency, organization, in-
stitution, or individual to carry out the purposes of this title.

(k) All functions of the Administrator under this title shall be co-
ordinated as appropriate with the functions of the Secretary of
Health and Human Services under title III of this Act.

(1) The Administrator shall require through appropriate au-
thority each Federal agency which administers a Federal juvenile
delinquency program which meets any criterion developed by the
Administrator under section 204(d)1) to submit annually to the
Council a juvenile delinquency development statement. Such state-
ment shall be in addition to any information, report, study, or
survey which the Administrator may require under section 204(f).

(2) Each juvenile delinquency development statement submitted
to the Administrator under subsection (‘") shall be submitted in
accordance with procedures established by the Administrator
under section 204(e) and shall contain such information, data, and
analyses as the Administrator may require under section 204(e).
Such analyses shall include an analysis of the extent to which the
Jjuvenile delinquency program of the Federal agency submitting
such development statement conforms with and furthers Federal
juvenile delinquency prevention and treatment goals and policies.

(8) The Administrator shall review and comment upon each juve-
nile delinquency development statement transmitted to him under
subsection (“1”). Such development statement, together with the
comments of the Administrator, shall be included by the Federal
agency involved in every recommendation or request made by such
agency for Federal legislation which significantly affects juvenile
delinquency prevention and treatment.

(m) To carry out the purposes of this section, there is authorized
to be appropriated for each fiscal year an amount which does not
exceed 7.5 percent of the total amount appropriated to carry out
this title. (42 U.S.C. 5614) P

3
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JOINT FUNDING

Sec. 205. Notwithstanding any other provision of law, where
funds are made available by more than one Federal agency to be
used by any agency, organization, institution, or individual to carry
out a Federal juvenile delinquency program or activity, any one of
the Federal agencies providing funds may be requested by the Ad-
ministrator to act for all in administering the funds advanced
whenever the Administrator finds the program or activity to be ex-
ceptionally effective or for which the Administrator finds excep-
tional need. In such cases, a single non-Federal share requirement
may be established according to the proportion of funds advanced
by each Federal agency, and the Administrator may order any
such agency to waive any technical grant or contract requirement
(as defined in such regulations) which is inconsistent with the simi-
lar requirement of the administering agency or which the adminis-
tering agency does not impose. (42 U.S.C. 5615)

COORDINATING COUNCIL ON JUVENILE JUSTICE AND DELINQUENCY
PREVENTION

Sec. 206. (aX1) There is hereby established, as an independent or-
ganization in the executive branch of the Federal Government a
Coordinating Council on Juvenile Justice and Delinquency Preven-
tion (hereinafter referred to as the “Council”’) composed of the At-
torney General, the Seécretary of Health and Human Services, the
Secretary of Labor, the Secretary of Education, the: Secretary of
Housing and Urban Development, the Director of the Community
Services Administration, the Director of the Office of Drug Abuse
Policy, the Director of the  ACTION Agency, the Director of the
Bureau of Prisons, the Commissioner of the Bureau of Indian Af-
fairs, the Director for the Office of Special Education and Rehabili-
tation Services, the Commissioner for the Administration for Chil-
dren, Youth, and Families, and the Director of the Youth Develop-
ment Bureau, or their respective designees, the Director of the
Office of Justice Assistance, Research and Statistics, the Adminis-
trator of the Law Enforcement Assistance Administration, the Ad-
ministrator of the Office of Juvenile Justice and Delinquency Pre-
vention, the Deputy Administrator of the Institute for Juvenile
Justice and Delinquency Prevention, the Director of the National
Institute of Justice, and representatives of such other agencies as
the President shall designate. . , _

-(2) Any individual designated under this section shall be selected

from individuals who exercise significant decisionmaking authority

in the Federal agency involved. )

(b) The Attorney General shall serve as Chairman of the Council.
The Administrator of the Office of Juvenile Justice and Delinquen-
cy Prevention shall serve as Vice Chairman of the Council. The
Vice Chairman shall act as Chairman in the absence of the Chair-
man, :

- (¢) The function of the Council shall be to coordinate all Federal
juvenile deliquency programs. The Council shall make recommen-
dations to the President, and to the Congress, at least annually
with respect to the coordination of overall policy and development
of objectives and priorities for all Federal juvenile delinquency pro--
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grams and activities. The Council is authorized to review the pro-
grams and practices of Federal agencies and report on the degree
to which Federal agency funds are used for purposes which are
consistent or inconsistent with the mandates of section.223(a)(12)(A)
and (13) of this title. The Council shall review, and make recom-
mendations with respect to, any joint funding proposal undertaken
by the Office of Juvenile Justice and Delinquency Prevention and
any agency represented on the Council. : '

(d) The Council shall meet at least quarterly and a description of
the activities of the Council shall be included in the annual report
required by section 204(b)5) of this title. .

(e) The Administrator shall, with the approval of the Council, ap-
point such personnel or staff support as he. considers necessary to
carry out the purposes of this title.

(f) Members of the Council who are employed by the Federal
Government full time shall be reimbursed for travel, subsistence,
and other necessary expenses incurred by them in carrying out the
duties of the Council. . '

(g) To carry out the purposes of this section there is authorized to
be appropriated such sums as may be necessary, not to exceed
$500,000 for each fiscal year. (42 U.S.C. 5616) :

NATIONAL ADVISORY COMMITTEE FOR JUVENILE JUSTICE AND
DELINQUENCY PREVENTION

-Sec. 207. (a)1) There is hereby established a National Advisory
Committee for Juvenile Justice and Delinquency Prevention (here-
inafter in this Act referred to as the “Advisory Committee’’) which
shall consist of 15 members appointed by the President.

" (2) Members shall be appointed who have special knowledge con-
cerning the prevention and treatment of juvenile delinquency or
the administration of juvenile justice, such as juvenile or family
court judges; probation; correctional, or law enforcement personnel;
representatives of private, voluntary organizations and community-
based programs, including youth workers involved with alternative
youth programs; and persons with special training or experience in
addressing the problems of youth unemployment, school violence
and vandalism, and learning disabilities.

(3) At least 5 of the individuals appointed as members of the Ad-
visory Committee shall not have attained 24 years of age on or
before the date of their appointment. At least 2 of the individuals
so appointed shall have been or shall be (at the time of appoint-
ment) under the jurisdiction of the juvenile justice system. The Ad-
visory Committee shall contact and seek regular input from juve-
niles currently under the jurisdiction of the juvenile justice system.

(4).The President shall designate the Chairman from members
appointed to the Advisory Committee. No full-time officer or em-
ployee of the Federal Government may be appointed as a member
of the Advisory Committee, nor may the Chairman be a full-time
officer or employee of any State or local government.

(b)(1) Members appointed by the President shall serve for terms
of 3 years. Of the members first appointed, 5 shall be appointed for
terms of 1 year, 5 shall be appointed for terms of 2 years, and 5
shall be appointed for terms of 3 years, as designated by the Presi-
dent at the time of appointment. Thereafter, the term of each
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member shall be 3 years. The initial appointment of members shall
be made not later than 90 days after the effective date of this sec-
tion.

(2) Any member appointed to fill a vacancy occurring before the
expiration of the term for which the predecessor of such member
was appointed shall be appointed only for the remainder of such
term. The President shall fill a vacancy not later than 90 days
after such vacancy occurs. Members shall be eligible for reappoint-
ment and may serve after the expiration of their terms until their
successors have taken office.

(c) The Advisory Committee shall meet at the call of the Chair-
man, but not less than quarterly. Ten members of the Advisory
Committee shall constitute a quorum.

(d) The Advisory Committee shall—

(1) review and evaluate, on a continuing basis, Federal poli-
cies regarding juvenile justice and delinquency prevention and
activities affecting juvenile justice and delinquency prevention
conducted or assisted by all Federal agencies; '

(2) advise the Administrator with respect to particular func-
tions or aspects of the work of the Office;

(3) advise, consult with, and make recommendations to the
National Institute of Justice and the National Institute for Ju-
venile Justice and Delinquency Prevention concerning the
overall policy and operations of each such Institute regarding
juvenile justice and delinquency prevention research, evalua-
tions, and training provided by each such Institute; and

(4) make refinements in recommended standards for the ad-
ministration of juvenile justice at the Federal, State, and local
levels which have been reviewed under section 247, and recom-
mend Federal, State, and local action to facilitate the adoption
of such standards throughout the United States.

(e) Beginning in 1981, the Advisory Committee shall submit such
interim reports as it considers advisable to the President and to the
Congress, and shall submit an annual report to the President and
to the Congress not later than March 31 of each year. Each such
report shall describe the activities of the Advisory Committee and
shall contain such findings and récommendations as the Advisory
Committee considers necessary or appropriate.

(f) The Advisory Committee shall have staff personnel, appointed
by the Chairman with the approval of the Advisory Committee, to
assist it in carrying out its activities. The head of each Federal
agency shall make available to the Advisory Committee such infor-
mation and other assistance as it may require to carry out its activ-
ities. The Advisory Committee shall not have any authority to pro-
cure any temporary or intermittent services of any personnel
under section 3109 of title 5, United States Code, or under any
other provision of law.

(g)(1) Members of the Advisory Committee shall, while serving on
business of the Advisory Committee, be entitled to receive compen-
sation at a rate not to exceed the daily rate specified for Grade GS-
18 of the General Schedule in section 5332 of title 5, United States
Code, including traveltime.

(2) Members of the Advisory Committee, while serving away
from their places of residence or regular places of business, shall be
entitled to reimbursement for travel expenses, including per diem
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_in lieu of subsistence, in the same manner as the expenses author-
ized by section 5703 of title 5, United States Code, for persons in
the Federal Government service employed intermittently.

(h) To carry out the purposes of this section, there is authorized
to be appropriated such sums as may be necessary, not to exceed
$500,000 for each fiscal year. (42 U.S.C. 5617) '

PArRT B—FEDERAL ASSISTANCE FOR STATE AND LocaL PROGRAMS

Subpart I—Formula Grants

Sec. 221. The Administrator is authorized to make grants to
States and units of general local government or combinations
thereof to assist them in planning, establishing, operating, coordi-
nating, and evaluating projects directly or through grants and con-
tracts with public and private agencies for the development of
more effective education, training, research, prevention, diversion,
treatment, and rehabilitation programs in the area of juvenile de-
linquency and programs to improve the juvenile justice system. (42
US.C. 5631) '

ALLOCATION

SEC. 222. (a) In accordance with regulations promulgated under
this part, funds shall be allocated annually among the States on
the basis of relative population of people under age eighteen. No
such allotment to any State shall be less than $225,000, except that
for the Virgin Islands, Guam, American Samoa, the Trust Terri-
tory of the Pacific Islands, and the Commonwealth of the Northern
Mariana Islands no allotment shall be less than $56,250.

(b) Except for funds appropriated for fiscal year 1975, if any
amount so allotted remains unobligated at the end of the fiscal
year, such funds shall be reallocated in a manner equitable and
consistent with the purpose of this part. Funds appropriated for
fiscal year 1975 may be obligated in accordance with subsection (a)
until June 30, 1976, after which time they may be reallocated. Any
-amount so reallocated shall be in addition to the amounts already
allotted and available to the State, the Virgin Islands, American
Samoa, Guam, and the Trust Territory of the Pacific Islands for
the same period.

(c) In accordance with regulations promulgated under this part, a
portion of any allotment to any State under this part shall be
available to develop a State plan or for other pre-award activities
associated with such State plan, and to pay that portion of the ex-
penditures which are necessary for efficient administration, includ-
ing monitoring and evaluation. Not more than 7% per centurn of
the total annual allotment of such State shall be available for such
purposes, except that any amount expended or obligated by such
State, or by units of general local government or any combination
thereof, from amounts made available under this subsection shall
‘be matched (in an amount equal to any such amount so expended
or obligated) by such State, or by such units or combinations, from
- State or local funds, as the case may be. The. State shall make
available needed funds for planning and administration to units of
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general local government or combinations thereof within the State
on an equitable basis.

(d) In accordance with regulations promulgated under this part, 5
per centum of the minimum annual allotment to any State under
this part shall be available to assist the advisory group established
under section 223(a)3) of this Act. (42 U.S.C. 5632)

STATE PLANS

Sec. 223. (a) In order to receive formula grants under this part, a
State shall submit a plan for carrying out its purposes applicable to
a 3-year period. Such plan shall be amended annually to include
new programs, and the State shall submit annual performance re-
ports to the Administrator which shall describe progress in imple-
menting programs contained in the original plan, and shall de-
scribe the status of compliance with State plan requirements. In ac-
cordance with regulations which the Administrator shall prescribe,
-such plan shall— _

(1) designate the State criminal justice council established by
the State under section 402(b)(1) of the Omnibus Crime Control
and Safe Streets Act of 1968 as the sole agency for supervising
the preparation and administration of the plan;

(2) contain satisfactory evidence that the State agency desig-

" nated in accordance with paragraph (1) (hereafter referred to
in this part as the “State criminal justice council”’) has or will
have authority, by legislation if necessary, to implement such
plan in conformity with this part;

(3) provide for an advisory group appointed by the chief ex-
ecutive of the State to carry out the functions specified in sub-
paragraph (F), and to participate in the development and
review of the State’s juvenile justice plan prior to submission
to the supervisory board for final action and (A) which shall
consist of not less than 15 and not more than 33 persons who
have training, experience, or special knowledge concerning the
prevention and treatment of juvenile delinquency or the ad-
ministration of juvenile justice, (B) which shall include locally
elected officials, representation of units of local government,
law enforcement and juvenile justice agencies such as law en-
forcement, correction or probation personnel, and juvenile or
family court judges, and.public agencies concerned with delin-
quency prevention or treatment such as welfare, social serv-
ices, mental health, education, special education, or youth serv-
ices departments, (C) which shall include representatives of
private organizations concerned with delinquency prevention
or treatment; concerned with neglected or dependent children;
concerned with the quality of juvenile justice, education, or
social services for children; which utilize volunteers to work
~with delinquents or potential delinquents; community-based de-
linquency prevention or treatment programs; business groups.
and businesses employing youth, youth workers involved with
alternative youth programs, and persons with special experi-
ence and competence in addressing the problem of school vio-
lence and vandalism and the problem of learning disabilities;
and organizations which represent employees affected by this
Act, (D) a majority of whose members (including the chairman)
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shall not be full-time employees of the Federal, State, or local
government, (E) at least one-fifth of whose members shall be
under the age of 24 at the time of appointment, and at least 3
of whose members shall have been or shall currently be under
the jurisdiction of the juvenile justice system; and (F) which (i)
shall, consistent with this title, advise the State criminal jus-
tice council and its supervisory board; (ii) shall submit to the
Governor and the legislature at least annually recommenda-
tions with respect to matters related to its functions, including
State compliance with the requirements of paragraph (12)(A)
and paragraph (13); (iii) shall have an opportunity for review
and comment on all juvenile justice and delinquency preven-
tion grant applications submitted to the State criminal justice
council, except that any such review and comment shall be
made no later than 30 days after the submission of any such
application to the advisory group; (iv) may be given a role in
monitoring State compliance with the requirements of para-
graph (12)A) and paragraph (13), in advising on State criminal
Justice council and local criminal justice advisory board compo-
sition, in advising on the State’s maintenance of effort under
section 1002 of the Omnibus Crime Control and Safe Streets
Act of 1968, as amended, and in review of the progress and ac-
complishments of juvenile justice and delinquency prevention
projects funded under the comprehensive State plan; and (v)
shall contact and seek regular input from juveniles currently
under the jurisdiction of the juvenile justice system;

(4) provide for the active consultation with and participation
of units of general local government or combinations thereof in
the development of a State plan which adequately takes into
account the needs and requests of local governments, except
that nothing in the plan requirements, or any regulations pro-
mulgated to carry out such requirements, shall be construed to
prohibit or impede the State from making grants to, or enter-
ing into contracts with, local private agencies or the advisory
group;

(5) unless the provisions of this paragraph are waived at the
discretion of the Administrator for any State in which the
services for delinquent or other youth are organized primarily
on a statewide basis, provide that at least 66% per centum of
funds received by the State under section 222, other than funds
made available to the State advisory group under section
222(d), shall be expended through—

(A) programs of units of general local government or
combinations thereof, to the extent such programs are con-
sistent with the State plan; and v

- (B) programs of local private agencies, to the extent such

programs are consistent with the State plan, except that
direct funding of any local private agency by a State shall
be permitted only if such agency requests such funding
after it has applied for and been denied funding by any
unit of general local government or combination thereof;

(6) provide that the chief executive officer of the unit of gen-
eral local government shall assign responsibility for the prepa-
ration and administration of the local government’s part of a
State plan, or for the supervision of the preparation and ad-

\ ;
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ministration of the local government’s part of the State plan,
to that agency within the local government’s structure or to a
regional planning agency (hereinafter in this part referred to
as the “local agency”) which can most effectively carry out the
purposes of this part and shall provide for supervision of the
programs funded under this part by that local agency;

(7) provide for an equitable distribution of the assistance re-
ceived under section 222 within the State;

(8) provide for (A) an analysis of juvenile crime problems and
Juvenile justice and delinquency prevention needs within the
relevant jurisdiction, a description of the services to be pro-
vided, and a description of performance goals and priorities, in-
cluding a specific statement of the manner in which programs
are expected to meet the identified juvenile crime problems
and juvenile justice and delinquency prevention needs of the
Jurisdiction; (B) an indication of the manner in which the pro-
grams relate to other similar State or local programs which
are intended to address the same or similar problems; and (C)
a plan for the concentration of State efforts which shall coordi-
nate all State juvenile delinquency programs with respect to
overall policy and development of objectives and priorities' for
all State juvenile delinquency programs and activities, includ-
ing provision for regular meetings of State officials with re-
sponsibility in the area of juvenile justice and delinquency pre-
vention;

(9) provide for the active consultation with and participation
of private agencies in the development and execution of the
State plan; and provide for coordination and maximum utiliza-
tion of existing juvenile delinquency programs and other relat-
gd programs, such as education, health, and welfare within the

tate;

(10) provide that not less than 75 per centum of the funds
available to such State under section 222, other than funds
made available to the State advisory group under section
222(¢), whether expended directly by the State, by the unit of
general local government or combination thereof, or through
grants and contracts with public or private agencies, shall be
used for advanced techniques in developing, maintaining, and
expanding programs and services designed to prevent juvenile
delinquency, to divert juveniles from the juvenile justice
sysiem, to provide community-based alternatives to confine-
ment in secure detention facilities and secure correctional
facilities; to encourage a diversity of alternatives within the ju-
venile justice system, to establish and adopt Jjuvenile justice
standards, and to provide programs for juveniles who have
committed serious crimes, particularly programs which are de-
signed to improve sentencing procedures, provide resources
necessary for informed dispositions, and provide for effective
rehabilitation. These advanced techniques include—

(A) community-based programs and services for the pre-
vention and treatment of juvenile delinquency through the
development of foster-care and shelter-care homes, group
homes, halfway houses, homemaker and home health serv-
ices, twenty-four hour intake screening, volunteer and
crisis home programs, education, special education, day
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treatment, and home probation, and any other designated
community-based diagnostic, treatment, or rehabilitative
service;

(B) community-based programs and services to work
with parents and other family members to maintain and
strengthen the family unit so that the juvenile may be re-
tained in his home;

(C) youth service bureaus and other community-based
programs to divert youth from the juvenile court or to sup-
port, counsel, or provide work and recreational opportuni-
ties for delinquents and other.youth to help prevent delin-
quency;

(D) projects designed to develop and implement pro-
grams stressing advocacy activities aimed at improving
services for and protecting the rights of youth impacted by
the juvenile justice system;

(E) educational programs or supportive services designed
to encourage delinquent youth and other youth to remain
in elementary and secondary schools or in alternative
learning situations;

(F) expanded use of probation and recruitment and
training of probation officers, other professional and para-
professional personnel and volunteers to work effectively
with youth;

(G) youth initiated programs and outreach programs de-
signed to assist youth who otherwise would not be reached
by traditional youth assistance programs;

(H) statewide programs through the use of subsidies or
other financial incentives to units of local government de-
signed to—

(i) remove juveniles from jails and lockups for
adults; | '

(ii) replicate juvenile programs designated as exem-
plary by the National Institute of Justice;

(iii) establish and adopt, based upon the recommen-
dations of the Advisory Committee, standards for the
improvement of juvenile justice within the State; or

(iv) increase the use of nonsecure community-based
facilities and discourage the use of secure incarcer-
ation and detention;

(I) programs designed to develop and implement projects
relating to juvenile delinquency and learning disabilities,
including on-the-job training programs to assist law en-
forcement and juvenile justice personnel to more effective-
ly recognize and provide for learning disabled and other
handicapped juveniles; and

(J) projects designed both to deter involvement in illegal
activities and to promote involvement in lawful activities
on the part of juvenile gangs and their members;

(11) provide for the development of an adequate research,
training, and evaluation capacity within the State;

(12)A) provide within three years after submission of the ini-
tial plan that juveniles who are charged with or who have
committed offenses that would not be criminal if committed by
,an adult or offenses which do not constitute violations of valid
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court orders, or such nonoffenders as dependent or neglected
children, shall not be placed in secure detention facilities or
secure correctional facilities; and

(B) provide that the State shall submit annual reports to the
Administrator containing a review of the progress made by the
State to achieve the deinstitutionalization of juveniles de-
scribed in subparagraph (A) and a review of the progress made
by the State to provide that such juveniles, if placed in facili-
ties, are placed in facilities which (i) are the least restrictive
alternatives appropriate to the needs of the child and the com-
munity; (i) are in reasonable proximity to the family and the
home communities of such juveniles; and (iii) provide the serv-
ices described in section 103(1);

(13) provide that juveniles alleged to be or found to be delin-
quent and youths within the purview of paragraph (12) shall
not be detained or confined in any institution in which they
have regular contact with adult persons incarcerated because
they have been convicted of a crime or are awaiting trial on
criminal charges;

(14) provide that, beginning after the 5-year period following
the date of the enactment of the Juvenile Justice Amendments
of 1980, no juvenile shall be detained or confined in any jail or
lockup for adults, except that the Administrator shall promul-
gate regulations which (A) recognize the special needs of areas
characterized by low population density with respect to the de-
tention of juveniles; and (B) shall permit the temporary deten-
tion in such adult facilities of juveniles accused of serious
crimes against persons, subject to the provisions of paragraph
(13), where no existing acceptable alternative placement is
available;

(15) provide for an adequate system of monitoring jails, de-
tention facilities, correctional facilitiés, and non-secure facili-
ties to insure that the requirements of paragraph (12)(A), para-
graph (13), and paragraph (14) are met, and for annual report-
ing of the results of such monitoring to the Administrator,
except that such reporting requirements shall not apply in the
case of a State which is in compliance with the other require-
ments of this paragraph, which is in compliance with the re-
quirements in paragraph (12)(A) and paragraph (13), and which
has enacted legislation which conforms to such requirements
and which contains, in the opinion of the Administrator, suffi-
cient enforcement mechanisms to ensure that such legislation
will be administered effectively; :

(16) provide assurance that assistance will be available on an
equitable basis to deal with disadvantaged youth including, but
not limited to, females, minority youth, and mentally retarded
and emotionally or physically handicapped youth;

(17) provide for procedures to be established for protecting
the rights of recipients of services and for assuring appropriate
privacy with regard to records relating to such services pro-
vided to any individual under the State plan;

(18) provide that fair and equitable arrangements are made
to protect the interests of employees affected by assistance
under this Act. Such protective arrangements shall, to the



18

maximum extent feasible, include, without being limited to,
such provisions as may be necessary for— e

(A) the preservation of- rights, privileges, and benefits
(including continuation of pension rights and benefits)
under existing collective-bargaining agreements or other-
wise; v

(B) the continuation of collective-bargaining rights;

(C) the protection of individual employees against a
worsening of their positions with respect to their employ-
ment;

(D) assurances of employment.to employees of any State
or political subdivision thereof who will be affected by any
program funded in whole or in part under provisions of
this Act; o

(E) training or retraining programs. '

The State plan shall provide for the terms and conditions of
the protection arrangements established pursuant to this sec-
tion;

(19) provide for such fiscal control and fund accounting pro-
cedures necessary to assure prudent use, proper disbursement,
and accurate accounting of funds received under this title;

(20) provide reasonable assurances that Federal funds made
available under this part for any period will be so used as to
supplement and increase (but not supplant) the level of the
State, local, and other non-Federal funds that would in the ab-
sence of such Federal funds be made available for the pro-
grams described in this part, and will in no event replace such
State, local, and other non-Federal funds;

(21) provide that the State criminal justice council will from
time to time, but not less often than annually, review its plan
and submit to the Administrator an analysis and evaluation of
the effectiveness of the programs and activities carried out
under the plan, and any modifications in the plan, including
the survey of State and local needs, which it considers neces-
sary; and :

(22) contain such other terms and conditions as the Adminis-
trator may reasonably prescribe to assure the effectiveness of
the programs assisted under this title.

"Such plan may at the discretion of the Administrator be incorpo-
rated into the plan specified in section 403 of the Omnibus Crime
Control and Safe Streets Act. Such plan shall be modified by the
State, as soon as practicable after the date of the enactment of the
Juvenile Justice Amendments of 1980, in order to comply with the
requirements of paragraph (14).

(b) The State criminal justice council designated pursuant to sec:
tion 223(a), after receiving and considering the advice and recom:
mendations of the advisory group referred to in section 223(a), shall
approve the State plan and any modification thereof prior to sub-
mission to the Administrator. ‘

(¢) The Administrator shall approve any State plan and any
modification thereof that meets the requirements of this section.
Failure to achieve compliance with the subsection (a)(12)(A) re-
quirement within the three-year time limitation shall terminate
any State’s eligibility for funding under this subpart unless the Ad-
ministrator determines that the State is in substantial compliance
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with the requirement, through achievement of deinsti-
tutionalization of not less than 75 per centum of such juveniles or
through removal of 100 percent of such juveniles from secure cor-
rectional facilities, and has made, through appropriate executive or
legislative action, an unequivocal commitment to achieving full
compliance within a reasonable time not exceeding two additional
years. Failure to achieve compliance with the requirements of sub-
section (a)(14) within the 5-year time limitation shall terminate any
State’s eligibility for funding under this subpart, unless the Admin-
istrator determines that (1) the State is in substantial compliance
with such requirements through the achievement of not less than
75 percent removal of juveniles from jails and lockups for adults;
and (2) the State has made, through appropriate executive or legis-
lative action, an unequivocal commitment to achieving full compli-
ance within a reasonable time, not to exceed 2 additional years.

(d) In the event that any State chooses not to submit a plan, fails
to submit a plan, or submits a plan or any modification thereof,
which the Administrator, after reasonable notice and opportunity
for hearing, in accordance with sections 803, 804, and 805 of title 1
of the Omnibus Crime Control and Safe Streets Act of 1968, deter-
mines does not meet the requirements of this section, the Adminis-
trator shall endeavor to make that State’s allotment under the pro-
visions of section 222(a) available to local public and private non-
profit agencies within such State for use in carrying out the pur-
poses of subsection (a)(12)(A), subsection (a)(13), or subsection (a)(14).
The Administrator shall make funds which remain available after
disbursements are made by the Administrator under the preceding
sentence, and any other unobligated funds, available on an equita-
ble basis to those States that have achieved full compliance with
the requirements under subsection (a)(12)(A) and subsection (a)(13)
within the initial three years of participation or have achieved full
compliance within a reasonable time thereafter as provided by sub-
section (¢). (42 U.S.C. 5633)

Subpart II—Special Emphasis Prevention and Treatment Programs

SEC. 224. (a) The Administrator is authorized to make. grants to
and enter into contracts with public and private agencies, organiza-
tions, institutions, or individuals to—

(1) develop and implement new approaches, techniques, and
methods with respect to juvenile delinquency programs;

(2) develop and maintain community-based alternatives to
traditional forms of institutionalization;

(3) develop and implement effective means of diverting juve-
niles from the traditional juvenile justice and correctional
system, including restitution projects which test and validate

. selected arbitration models, such as neighborhood courts or

panels, and increase victim satisfaction while providing alter-
natives to incarceration for detained or adjudicated delin-
quents;

(4) improve the capability of public and private agencies and
organizations to provide services for delinquents and other
youth to help prevent delinquency;

(5) develop statewide programs through the use of subsidies
or other financial incentives designed to—
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(A) remove juveniles from jails and lockups for adults;

(B) replicate juvenile programs designated as exemplary
by the National Institute of Justice; or

(C) establish and adopt, based upon recommendations of
the Advisory Committee, standards for the improvement of
juvenile justice within the State;

(6) develop and implement, in coordination with the Secre-
tary of Education, model programs and methods to keep stu-
dents in elementary and secondary schools and to prevent un-
warranted and arbitrary suspensions and expulsions and to en-
courage new approaches and techniques with respect to the
prevention of school violence and vandalism;

(7) develop and support programs stressing advocacy activi-
ties aimed at improving services to youth impacted by the juve-
nile justice system;

(8) develop, implement, and support, in conjunction with the
Secretary of Labor, other public and private agencies and orga-
nizations and business and industry programs for youth em-
ployment;

(9) improve the juvenile justice system to conform to stand-
ards of due process;

(10) develop and support programs designed to encourage
and enable State legislatures to consider and further the pur-
poses of this Act, both by amending State laws where neces-
sary, and devoting greater resources to those purposes;

(11) develop and implement programs relating to juvenile de-
linquency and learning disabilities, including on-the-job train-
ing programs to assist law enforcement personnel and juvenile
justice personnel to more effectively recognize and provide for
learning disabled and other handicapped juveniles; and

(12) develop and implement special emphasis prevention and
treatment programs relating to juveniles who commit serious
crimes.

(b) Twenty-five per centum of the funds appropriated for each
fiscal year pursuant to this part shall be available only for special
emphasis prevention and treatment grants and contracts made
pursuant to this section.

(c) At least 30 per centum of the funds available for grants and
contracts made pursuant to this section shall be available for
grants and contracts to private nonprofit agencies, organizations,
or institutions who have had experience in dealing with youth.

(d) Assistance provided pursuant to this section shall be available
on an equitable basis to deal with disadvantaged youth, including
females, minority youth, and mentally retarded and emotionally or
physically handicapped youth.

(e) At least 5 percent of the funds available for grants and con-
tracts made pursuant to this section shall be available for grants
and contracts designed to address the special needs and problems
of juvenile delinquency in the Virgin Islands, Guam, American
Samoa, the Trust Territory of the Pacific Islands, and the Common-
wealth of the Northern Mariana Islands. (42 U.S.C. 5634)
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CONSIDERATIONS FOR APPROVAL OF APPLICATIONS

SEc. 225. (a) Any agency, institution, or individual desiring to re-
ceive a grant, or enter into any contract under section 224, shall
submit an application at such time, in such manner, and contain-
ing or accompanied by such information as the Administrator may
prescribe.

(b) In accordance with guidelines established by the Administra-
tor, each such application shall—

(1) provide that the program for which assistance is sought
will be administered by or under the supervision of the appli-
cant;

(2) set forth a program for carrying out one or more of the
purposes set forth in section 224;

(3) provide for the proper and efficient administration of
such program;

(4) provide for regular evaluation of the program;

(5) indicate that the applicant has requested the review of
the application from the State planning agency and local
agency designated in section 223, when appropriate, and indi-
cate the response of such agency to the request for review and
comment on the application; :

(6) provide that regular reports on the program shall be sent
to the Administrator and to the State planning agency and
local agency, when appropriate;

(7) provide for such fiscal control and fund accounting proce-
dures as may be necessary to assure prudent use, proper dis-
bursement, and accurate accounting of funds received under
this title; and

(8) indicate the response of the State agency or the local
agency to the request for review and comment on the applica-
tion.

(c) In determining whether or not to approve applications for
grants under section 224, the Administrator shall consider—

(1) the relative cost and effectiveness of the proposed pro-
gram in effectuating the purposes of this part;

(2) the extent to which the proposed program will incorpo-
rate new or innovative techniques;

(3) the extent to which the proposed program meets the ob-
Jjectives and priorities of the State plan, when a State plan has
been approved by the Administrator under section 223(c) and
when the location and scope of the program makes such con-
sideration appropriate;

(4) the increase in capacity of the public and private agency,
institution, or individual to provide services to delinquents and
other youth to help prevent delinquency;

(5) the extent to which the proposed project serves communi-
ties which have high rates of youth unemployment, school
dropout, and delinquency;

(6) the extent to which the proposed program facilitates the
implementation of the recommendations of the Advisory Com-
mittee as set forth pursuant to section 247; and

(7) the adverse impact that may result from the restriction of
eligibility, based upon population, for cities with a population
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greater than forty thousand, located within States which have

- no city with a population over two hundred and fifty thousand.

(d) No city should be denied an application solely on the basis of
its population. (42 U.S.C. 5635) ' :

GENERAL PROVISIONS

Withholding

Sec. 226. Whenever the Administrator, after giving reasonable
notice and opportunity for hearing to a recipient of financial assist-
ance under this title, finds—

(1) that the program or activity for which such grant was
made has been so changed that it no longer complies with the
provisions of this title; or

(2) that in the operation of the program or activity there is
failure to comply substantially with any such provision;

the Administrator shall initiate such proceedings as are appropri-
ate. (42 U.S.C. 5636)

USE OF FUNDS

Sec. 227. (a) Funds paid pursuant to this title to any public or
private agency, organization, institution, or individual (whether di-
rectly or through a State planning agency) may be used for—

(1) planning, developing, or operating the program designed
to carry out the purposes of this part; and

(2) not more than 50 per centum of the cost of the construc-
tion of innovative community-based facilities for less than
twenty persons which, in the judgment of the Administrator,
are necessary for carrying out the purposes of this part.

(b) Except as provided by subsection (a), no funds paid to any
public or private agency, institution, or individual under this part
(whether directly or through a State agency or local agency) may
be used for construction.

(¢) Funds paid pursuant to section 223(a)(10XD) and section -
224(a)(7) to any public or private agency, organization, or institu-
tion or to any individual (whether directly or through a State
criminal justice council) shall not be used to pay for any personal
service, advertisement, telegram, telephone communication, letter,
printed or written matter, or other device, intended or designed to
influence a Member of the Congress or any other Federal, State, or
local elected official to favor or oppose any ‘Acts, bills, resolutions,
or similar legislation, or any referendum, initiative, constitutional
amendment, or any similar procedure by the Congress, any State
legislature, any local council, or any similar governing body, except
that this subsection shall not preclude such funds from being used
in connection with communications to Federal, State, or local elect-
ed officials, upon the request of ‘such officials through proper offi-
cial channels, pertaining to authorization, appropriation, or over-
sight measures directly affecting the operation of the program in-
volved. The Administrator shall take such action as may be neces-
sary to ensure that no funds paid under section 223(a)(10)(D) or sec-
tion 224(a)(7) are used either directly or indirectly in any manner
prohibited in this subsection. (42 U.S.C. 5637)
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PAYMENTS

Skc. 228. (a) Whenever the Administrator determines that it will
contribute to the purposes of part A or part C, he may require the
recipient of any grant or contract to contribute money, facilities, or
services. »

(b) Payments under this part, pursuant to a grant or contract,
may be made (after necessary adjustment, in the case of grants, on
account of previously made overpayments or underpayments) in ad-
vance or by way of reimbursements, in such installments and on
such conditions as the Administrator may determine.

(c) Except as provided in the second sentence of section 222(c), fi-
nancial assistance extended under the provisions of this title shall
be 100 per centum of the approved costs of any program or activity.

(d) In the case of a grant under this part to an Indian tribe or
other aboriginal group, if the Administrator determines that the
tribe or group does not have sufficient funds available to meet the
local share of the cost of any program or project to be funded
under the grant, the Administrator may increase the Federal share
of the cost thereof to the extent he deems necessary. Where a State
does not have an adequate forum to enforce grant provisions impos-
ing any liability on Indian tribes, the Administrator is authorized
to waive State liability and may pursue such legal remedies as are
necessary.

(e) If the Administrator determines, on the basis of information
available to him during any fiscal year, that a portion of the funds
granted to an applicant under subpart II of this part for that fiscal
year will not be required by the applicant or will become available
by virtue of the application of the provisions of section 803 of the
Omnibus Crime Control and Safe Streets Act of 1968, as amended,
that portion shall be available for reallocation in an equitable
manner to States which have complied with the requirements in
section 223(a)12)A) and section 223(a)(13), under section 224(a)5) of
this title. (42 U.S.C. 5638)

CONFIDENTIALITY OF PROGRAM RECORDS

Sec. 229. Except as authorized by law, program records contain-
ing the identity of individual Juveniles gathered for purposes pur-
suant to this title may not be disclosed except with the consent of
the service recipient or legally authorized representative, or as
may be necessary to perform the functions required by this title.
Under no circumstances may project reports or findings available

for public dissemination contain the actual names of individual
service recipients. (42 U.S.C. 5639)

PART C—NATIONAL INSTITUTE FOR JUVENILE JUSTICE AND
DELINQUENCY PREVENTION

SEC. 241. (a) There is hereby established within the Juvenile Jus-
tice and Delinquency Prevention Office a National Institute for Ju-
venile Justice and Delinquency Prevention.

(b) The National Institute for Juvenile Justice and Delinquency
Prevention shall be under the supervision and direction of the Ad-
ministrator, and shall be headed by a Deputy Administrator of the
Office appointed under section 201(f).
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(¢) The activities of the National Institute for Juvenile Justice
and Delinquency Prevention shall be coordinated with the activi-
ties of the National Institute of Justice in accordance with the re-
quirements of section 201(b).

(d) It shall be the purpose of the Institute to provide a coordinat-
ing center for the collection, preparation, and dissemination of
useful data regarding the treatment and control of juvenile offend-
ers, and it shall also be the purpose of the Institute to provide
training for representatives of Federal, State, and local law en-
forcement officers, teachers, and other educational personnel, juve-
nile welfare workers, juvenile judges and judicial personnel, proba-
tion personnel, correctional personnel and other persons, including
lay personnel, including persons associated with law-related educa-
tion programs, youth workers, and representatives of private youth
agencies and organizations, connected with the treatment and con-
trol of juvenile offenders.

(e) In addition to the other powers, express and implied, the In-
stitute may—

(1) request any Federal agency to supply such statistics, data,
program—-reports, and other material as the Institute deems
necessary to carry out its functions;

(2) arrange with and reimburse the heads of Federal agencies
for the use of personnel or facilities or equipment of such agen-
cies;

(8) confer with and avail itself of the cooperation, services,
records, and facilities of State, municipal, -or other public or
private local agencies; : .

(4) make grants and enter into contracts with public or pri-
vate agencies, organizations, or individuals, for the partial per-
formance of any functions of the Institute;

(5) compensate consultants and members of technical adviso-
ry councils who are not in the regular full-time employ of the -
United States, at a rate now or hereafter prescribed for GS-18
of the General Schedule by section 5332 of title 5 of the United
States Code and while away from home, or regular place of
business, they may be allowed travel expenses, including per
diem in lieu of subsistence, as authorized by section 5703 of
title 5, United States Code for persons in the Government serv-
ice employed intermittently; and

(6) assist, through training, the advisory groups established
pursuant to section 223(a)3) or comparable public or private
citizen groups in nonparticipating States in the accomplish-
ment of their objectives consistent with this Act.

(f) Any Federal agency which receives a request from the Insti-
tute under subsection (e)(1) may cooperate with the Institute and
shall, to the maximum extent practicable, consult with and furnish
information and advice to the Institute. (42 U.S.C. 5651)

INFORMATION FUNCTION

Sec. 242. The National Institute for Juvenile Justice and Delin-
quency Prevention is authorized to—
(1) serve as an information bank by collecting systematically .
and synthesizing the data and knowledge obtained from stud-
ies and research by public and private agencies, institutions, or
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individuals concerning all aspects of juvenile delinquency, in-
cluding the prevention and treatment of juvenile delinquency;

(2) serve as a clearinghouse and information center for the
preparation, publication, and dissemination of all information
regarding juvenile delinquency, including State and local juve-
nile delinquency prevention and treatment programs. and
plans, availability of resources, training and educational pro-
grams, statistics, and other pertinent data and information. (42
US.C. 5652)

RESEARCH, DEMONSTRATION, AND EVALUATION FUNCTIONS

SEc. 243. The National Institute for Juvenile Justice and Delin-
quency Prevention is authorized to—

(1) conduct, encourage, and coordinate research and evalua-
tion into any aspect of juvenile delinquency, particularly with
regard to new programs and methods which show promise of
making a contribution toward the prevention and treatment of
juvenile delinquency;

(2) encourage the development of demonstration projects in
new, innovative techniques and methods to prevent and treat
juvenile delinquency;

(3) provide for the evaluation of all juvenile delinquency pro-
grams assisted under this title in order to determine the re-
sults and the effectiveness of such programs;

(4) provide for the evaluation of any other Federal, State, or
local juvenile delinquency program, upon the request of the
Assoclate Administrator;!

(5) prepare, in cooperation with educational institutions, Federal,
State, and local agencies, and appropriate individuals and private
agencies, such studies as it considers to be necessary with respect
to the prevention and treatment of juvenile delinquency and relat-
ed matters, including recommendations designed to promote effec-
tive prevention and treatment, such as assessments regarding the
role of family violence, sexual abuse or exploitation and media vio-
lence in delinquency, the improper handling of youth placed in one
State by another State, the possible ameliorating roles of recrea-
tion and the arts, and the extent to which youth in the juvenile
system are treated differently on the basis of sex and the ramifica-
tions of such practices;

(6) disseminate the results of such evaluations and research and
demonstration activities particularly to persons actively working in
the field of juvenile delinquency; and

(7) disseminate pertinent data and studies (including a periodic
journal) to individuals, agencies, and organizations concerned with
g};% grevention and treatment of juvenile delinquency. (42 U.S.C.

TRAINING FUNCTIONS

Sec. 244. The National Institute for Juvenile Justice and Delin-
quency Prevention is authorized to—

(1) develop, conduct, and provide for training programs for

the training of professional, paraprofessional, and volunteer

! So in original. Apparently should be “Administrator’.
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personnel, and other persons who are or who are preparing to
work with juveniles and juvenile offenders;

(2) develop, conduct, and provide for seminars, workshop,?
and training programs in the latest proven effective techniques
and methods of preventing and treating juvenile delinquency
for law enforcement officers, juvenile judges, and other court
personnel, probation officers, correctional personnel, and other
Federal, State, and local government personnel who are en-
gaged in work relating to juvenile delinquency;

(3) devise and conduct a training program, in accordance
with the provisions of sections 248, 249, and 250, of short-term
instruction in the latest proven-effective methods of preven-
tion, control, and treatment of juvenile delinquency for correc-
tional and law enforcement personnel, teachers and other edu-
cational personnel, juvenile welfare workers, juvenile judges
and judicial personnel, probation officers, and other persons
(including lay personnel, including persons associated with
law-related education programs, youth workers, and repre-
sentatives of private youth agencies and organizations) con-
nected with the prevention and treatment of juvenile delin-
quency; and

(4) develop technical training teams to aid in the develop-
ment of training programs in the States and to assist State and
local agencies which work directly with juveniles and juvenile
offenders. (42 U.S.C. 5654)

INSTITUTE ADVISORY COMMITTEE

SEc. 245. The Advisory Committee shall advise, consult with, and
make recommendations to the Administrator concerning the over-
all policy and operations of the Institute. (42 U.S.C. 5655)

ANNUAL REPORT

SEc. 246. The Deputy Administrator for the National Institute
for Juvenile Justice and Delinquency Prevention shall develop an-
nually and submit to the Administrator after the first year the leg-
islation is enacted, prior to September 30, a report on research,
demonstration, training, and evaluation programs funded under
this title, including a review of the results of such programs, an as-
sessment of the application of such results to existing and to new
juvenile delinquency programs, and detailed recommendations for
future research, demonstration, training, and evaluation programs.
The Administrator shall include a summary of these results and
recommendations in his report to the President and Congress re-
quired by section 2C4(b)(5). (42 U.S.C. 5656)

DEVELOPMENT OF STANDARDS FOR JUVENILE JUSTICE

Skc. 247. (a) The National Institute for Juvenile Justice and De-
linquency Prevention, under the supervision of the Advisory Com-
mittee, shall review existing reports, data, and standards, relating
to the juvenile justice system in the United States.

180 in original. Apparently should be “workshops”.
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(b) Not later than one year after the passage of this section, the
Advisory Committee shall submit to the President and the Con-
gress a report which, based on recommended standards for the ad-
ministration of juvenile justice at the Federal, State, and local
level—

(1) recommends Federal action, including but not limited to
administrative and legislative action, required to facilitate the
adoption of these standards throughout the United States; and

(2) recommends State and local action to facilitate the adop-
tion of these standards for juvenile justice at the State and
local level.

(c) Each department, agency, and instrumentality of the execu-
tive branch of the Government, including independent agencies, is
authorized and directed to furnish to the Advisory Committee such
information as the Committee deems necessary to carry out its
functions under this section.

(d) Following the submission of its report under subsection (b) the
Advisory Committee shall direct its efforts toward refinement of
the recommended standards and may assist State and local govern-
ments and private agencies and organizations in the adoption of
appropriate standards at State and local levels. The National Insti-
tute for Juvenile Justice and Delinquency Prevention is authorized
to develop and support model State legislation consistent with the
mandates of this Act and the standards developed by Advisory
Committee. (42 U.S.C. 5657)

ESTABLISHMENT OF TRAINING PROGRAM

Sec. 248. (a) The Administrator shall establish within the Insti-
tute a training program designed to train enrollees with respect to
methods and techniques for the prevention and treatment of juve-
nile delinquency. In carrying out this program the Administrator is
authorized to make use of available State and local services, equip-
ment, personnel, facilities, and the like.

(b) Enrollees in the training program established under this sec-
tion shall be drawn from correctional and law enforcement person-
nel, teachers and other educational personnel, juvenile welfare
workers, juvenile judges and judicial personnel, probation officers,
and othker persons (including lay personnel, including persons asso-
ciated with law-related education programs, youth workers, and
representatives of private youth agencies and organizations) con-
nected with the prevention and treatment of juvenile delinquency.
42 US.C 5659)

CURRICULUM FOR TRAINING PROGRAM

Sec. 249. The Administrator shall design and supervise a curricu-
lum for the training program established by section 248 which
shall utilize an interdisciplinary approach with respect to the pre-
vention of juvenile delinquency, the treatment of juvenile delin-
quents, and the diversion of youths from the juvenile justice
system. Such curriculum shall be appropriate to the needs of the

\.enrollees of the training program. (42 U.S.C. 5660) :
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ENROLLMENT FOR TRAINING PROGRAM

Sec. 250. (a) Any person seeking to enroll in the training pro-
gram established under section 248 shall transmit an application to
the Administrator, in such form and according to such procedures
as the Administrator may prescribe.

(b) The Administrator shall make the final determination with
respect to the admittance of any person to the training program.
The Administrator, in making such determination, shall seek to
assure that persons admitted to the training program are broadly
representative of the categories described in section 248(b).

(c) While studying at the Institute and while traveling in connec-
tion with his study (including authorized field trips), each person
enrolled in the Institute shall be allowed travel expenses and a per
diem allowance in the same manner as prescribed for persons em-
ployed intermittently in the Government service under section
5703 of title 5, United States Code. (42 U.S.C. 5661)

ParT D—ADMINISTRATIVE PROVISIONS

Sec. 261. (a) To carry out the purposes of this title there is au-
thorized to be appropriated $200,000,000 for each of the fiscal years
ending September 30, 1981, September 30, 1982, September 30,
1983, and September 30, 1984. Funds appropriated for any fiscal
year may remain available for obligation until expended.

(b) In addition to the funds appropriated under section 261(a) of
the Juvenile Justice and Delinquency Prevention Act of 1974, the
Administration shall maintain from the appropriation for the Law
Enforcement Assistance Administration, each fiscal year, at least
19.15 percent of the total appropriations for the Administration, for
juvenile delinquency programs.

(¢) Notwithstanding any other provision of law, if the Adminis-
trator determines, in his discretion, that sufficient funds have not
been appropriated for any fiscal year for the activities authorized
in part D of title I of the Omnibus Crime Control and Safe Streets
Act of 1968, then the Administrator is authorized to—

(1) approve any appropriate State agency designated by the
Governor of the State involved as the sole agency responsible
for supervising the preparation and administration of the State
plan submitted under section 223; and

(2) establish appropriate administrative and \supervisory
board membership requirements for any agency designated in
accordance with paragraph (1), and permit the State advisory
group appointed under section 223(a)(3) to operate as the super-
visory board for such agency, at the discretion of the Governor.
42 US.C 5671)

APPLICABILITY OF OTHER ADMINISTRATIVE PROVISIONS

Sec. 262. (a) The administrative provisions of sections 802(a),
802(c), 803, 804, 805, 806, 807, 810, 812, 813, 814(a), 815(c), 817(a),
817(b), 817(c), 818(a), 818(b), and 818(d) of the Omnibus Crime Con-
trol and Safe Streets Act of 1968 are incorporated in this Act as
administrative provisions applicable to this Act. References in the

1So in original. Apparently should be “under subsection (a)”’
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cited sections authorizing action by the Director of the Office of
Justice Assistance, Research and Statistics, the Administrator of
the Law Enforcement Assistance Administration, the Director of
the National Institute of Justice, and the Director of the Bureau of
Justice Statistics also shall be construed as authorizing the Admin-
istrator of the Office of Juvenile Justice and Delinquency Preven-
tion to perform the same action.

(b) The Office of Justice Assistance, Research and Statistics shall
directly provide staff support to, and coordinate the activities of,
the Office of Juvenile Justice and Delinquency Prevention in the
same manner as it is authorized to provide staff support and co-
ordinate the activities of the Law Enforcement Assistance Adminis-
tration, National Institute of Justice, and Bureau of Justice Statis-
tics pursuant to section 801(b) of the Omnibus Crime Control and
Safe Streets Act of 1968. (42 U.S.C. 5679)

EFFECTIVE CLAUSE

Sec. 263. (a) Except as provided by subsections (b) and (c), the
foregoing provisions of this Act shall take effect on the date of en-
actment of this Act.

(b) Section 204(b)(5) and 204(b)6) shall become effective at the
close of the thirty-first day of the twelfth calendar month of 1974.
Section 204(1) shall become effective at the close of the thirtieth
day of the eleventh calendar month of 1976.

(c) Except as otherwise provided by the Juvenile Justice Amend-
ments of 1977, the amendments made by the Juvenile Justice
?gg;andme)znts of 1977 shall take effect on October 1, 1977. (42 U.S.C.

note

TITLE II—RUNAWAY AND HOMELESS YOUTH

SHORT TITLE

Skc. 301. This title may be cited as the “Runaway and Homeless
Youth Act”. (42 U.S.C. 5701 note)

FINDINGS

Skec. 302. The Congress hereby finds that—

(1) the number of juveniles who leave and remain away from
home without parental permission has increased to alarming
proportions, creating a substantial law enforcement problem
for the communities inundated, and significantly endangering
the young people who are without resources and live on the
street; '

(2) the exact nature of the problem is not well defined be-
cause national statistics on the size and profile of the runaway
youth population are not tabulated;

(3) many such young people, because of their age and situa-
tion, are urgently in need of temporary shelter and counseling
services;

(4) the problem of locating, detaining, and returning
runaway children should not be the responsibility of already
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overburdened police departments and juvenile justice authori-
ties; and

(6) in view of the interstate nature of the problem, it is the
responsibility of the Federal Government to develop accurate
reporting of the problem nationally and to develop an effective
system of temporary care outside the law enforcement struc-
ture. (42 U.S.C. 5701)

RULES

Sec. 303. The Secretary of Health, Education, and Welfare (here-
inafter referred to as the “Secretary”’) may prescribe such rules as

he considers necessary or appropriate to carry out the purposes of
this title. (42 U.S.C. 5702)

PArRT A—GRANTS PROGRAM

PURPOSES OF GRANT PROGRAM

Sec. 311. (a) The Secretary is authorized to make grants and to
provide technical assistance and short-term training to States, lo-
calities and nonprofit private agencies and coordinated networks of
such agencies in accordance with the provisions of this part. Grants
under this part shall be made equitably among the States based
upon their respective populations of youth under 18 years of age
for the purpose of developing local facilities to deal primarily with
the immediate needs of runaway youth or otherwise homeless
youth, and their families, in a manner which is outside the law en-
forcement structure and juvenile justice system. The size of such
grant shall be determined by the number of such youth in the com-
munity and the existing availability of services. Grants also may be
made for the provision of a national communications system for
the purpose of assisting runaway and homeless youth in communi-
cating with their families and with service providers. Among appli-
cants priority shall be given to private organizations or institutions
which have had past experience in dealing with such youth.

(b) The Secretary is authorized to provide supplemental grants to
runaway centers which are developing, in cooperation with local ju-
venile court and social service agency personnel, model programs
designed to provide assistance to juveniles who have repeatedly left
and remained away from their homes or from any facilities in
which they have been placed as the result of an adjudication.

(c) The Secretary is authorized to provide on-the-job training to
local runaway and homeless youth center personnel and coordinat-
ed networks of local law enforcement, social service, and welfare
personnel to assist such personnel in recognizing and providing for
learning disabled and other handicapped juveniles. (42 U.S.C. 5711)

ELIGIBILITY

Sec. 312. (a) To be eligible for assistance under this part, an ap-
plicant shall propose to establish, strengthen, or fund an existing
or proposed runaway center, a locally controlled facility providing
temporary shelter, and counseling services to juveniles who have
left home without permission of their parents or guardians or to
other homeless juveniles.

N
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(b) In order to qualify for assistance under this part, an applicant
shall submit a plan to the Secretary meeting the following require-
ments and including the following information. Each center—

(1) shall be located in an area which is demonstrably fre-
quented by or easily reachable by runaway youth;

(2) shall have a maximum capacity of no more than twenty
children, with a ratio of staff to children of sufficient portion !
to assure adequate supervision and treatment;

(3) shall develop adequate plans for contacting the child’s
parents or relatives (if such action is required by State law)
and assuring the safe return of the child according to the best
interests of the child, for contacting local government officials
pursuant to informal arrangements established with such offi-
cials by the runaway center, and for providing for other appro-
priate alternative living arrangements;

(4) shall develop an adequate plan for assuring proper rela-
tions with law enforcement personnel, social service personnel,
and welfare personnel, and the return of runaway youths from
correctional institutions; ’ )

(5) shall develop an adequate plan for aftercare counseling
involving runaway youth and their parents within the State in
which the runaway center is located and for assuring, as possi-
ble, that aftercare services will be provided to those children
who are returned beyond the State in which the runaway
center is located;

(6) shall keep adequate statistical records profiling the chil-
dren and parents which it serves, except that records main-
tained on individual runaway youths shall not be disclosed
without the consent of the individual youth and parent or legal
guardian to anyone other than another agency compiling sta-
tistical records or a government agency involved in the disposi-
tion of criminal charges against an individual runaway youth,
and reports or other documents based on such -statistical rec-

ords shall not disclose the identity of individual runaway .

youths;

(7) shall submit annual reports to the Secretary detailing
how the center has been able to meet the goals of its plans and
reporting the statistical summaries required by paragraph (6);

(8) shall demonstrate its ability to operate under accounting
procedures and fiscal control devices as required by the Secre-
tary;

(9) shall submit a budget estimate with respect to the plan
submitted by such center under this subsection; and

(10) shall supply such other information as the Secretary
reasonably deems necessary. (42 U.S.C. 5719)

APPROVAL BY SECRETARY

Sec. 313. An application by a State, locality, or nonprofit private
agency for a grant under this part may be approved by the Secre-
tary only if it is consistent with the applicable provisions of this
part and meets the requirements set forth in section 312. Priority
shall be given to grants smaller than $150,000. In considering grant

! So in original. Apparently should be “proportion”.
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applications under this part, priority shall be given to organiza-
tions which have a demonstrated experience in the provision of
service to runaway and homeless youth and their families. (42
US.C. 5713)

GRANTS TO PRIVATE AGENCIES, STAFFING

Sec. 314. Nothing in this part shall be construed to deny grants
to nonprofit private agencies which are fully controlled by private
boards or persons but which in other respects meet the require-
ments of this part and agree to be legally responsible for the oper-
ation of the runaway house. Nothing in this part shall give the
Federal Government control over the staffing and personnel deci-
sions of facilities receiving Federal funds. (42 U.S.C. 5714)

REPORTS

Sec. 315. The Secretary shall annually report to the Congress on
the status and accomplishments of the runaway centers which are
funded under this part, with particular attention to—

1) htheir effectiveness in alleviating the problems of runaway
youth; ’

(2) their ability to reunite children with their families and to
encourage the resolution of intrafamily problems through
counseling and cther services;

(3) their effectiveness in strengthening family relationships
and encouraging stable living conditions for children; and

(4) their effectiveness in helping youth decide upon a future
course of action. (42 U.S.C. 5715)

FEDERAL SHARE

Skc. 316. (a) The Federal share for the acquisition and renovation
of existing structures, the provision of counseling services, staff
training, and the general costs of operations of such facility’s
budget for any fiscal year shall be 90 per centum. The non-Federal
share may be in cash or in kind, fairly evaluated by the Secretary,
including plant, equipment, or services.

(b) Payments under this section may be made in installments, in
advance, or by way of reimbursement, with necessary adjustments
on account of overpayments or underpayments. (42 U.S.C. 5716)

ParT B—RECORDS

RECORDS

Sec. 321. Records containing. the identity of individual youths
pursuant to this Act may under no circumstances be disclosed or
transferred to any individual or to any public or private agency. (42
US.C. 5731)
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PArT C—REORGANIZATION

REORGANIZATION PLAN

Sec. 331. (a) After April 30, 1978, the President may submit to
the Congress a reorganization plan which, subject to the provisions
of subsection (b) of this section, shall take effect, if such reorganiza-
tion plan is not disapproved by a resolution of either House of the
Congress, in accordance with the provisions of, and the procedures
established by chapter 9 of title 5, United States Code, except to
the extent provided in this part.

(b) A reorganization plan submitted in accordance with the provi-
sions of subsection (a) shall provide—

(1) for the establishment of an Office of Youth Assistance
which shall be the principal agency for purposes of carrying
out this title and which shall be established—

(A) within the Office of Juvenile Justice and Delinquen-
cy Prevention in the Department of Justice; or
(B) within the ACTION Agency; -

(2) that the transfer authorized by paragraph (1) shall be ef-
fective 30 days after the last date on which such transfer could
be disapproved under chapter 9 of title 5, United States Code;

(8) that property, records, and unexpended balances of appro-
priations, allocations, and other funds employed, used, held,
available, or to be made available in connection with the func-
tions of the Office of Youth Development within the Depart-
ment of Health, Education, and Welfare in the operation of
functions pursuant to this title, shall be transferred to the
Office of Youth Assistance within the Office of Juvenile Justice
and Delinquency Prevention or within the ACTION Agency, as
the case may be, and that all grants, applications for grants,
contracts, and other agreements awarded or entered into by
the Office of Youth Development shall continue in effect until
modified, superseded, or revoked;

(4) that all official actions taken by the Secretary of Health,
Education, and Welfare, his designee, or any other person
under the authority of this title which are in force on the effec-
tive date of such plan, and for which there is continuing au-
thority under the provisions of this title, shall continue in full
force and effect until modified, superseded, or revoked by the
Associate Administrator for the Office of Juvenile Justice and
Delinquency Prevention or by the Director of the ACTION
Agency, as the case may be, as appropriate; and

(5) that references to the Office of Youth Development
within the Department of Health, Education, and Welfare in
any statute, reorganization plan, Executive order, regulation,
or other official document or proceeding shall, on and after
such date, be deemed to refer to the Office of Youth Assistance
within the Office of Juvenile Justice and Delinquency Preven-
tion or within the ACTION Agency, as the case may be, as ap-
propriate. (42 U.S.C. 5741)
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PART D—AUTHORIZATION OF APPROPRIATIONS

Sec. 341. (a) To carry out the purposes of part A of this title
there is authorized to be appropriated for each of the fiscal years
ending September 30, 1981, September 30, 1982, September 30,
1983, and September 30, 1984, the sum of $25,000,000.

(b) The Secretary (through the Office of Youth Development
which shall administer this title) shall consult with the Attorney
General (through the Associate Administrator ! of the Office of Ju-
venile Justice and Delinquency Prevention) for the purpose of co-
ordinating the development and implementation of programs and
activities funded under this title with those related programs and
activities funded under title II of this Act and under the Omnibus
Crirjr;e Control and Safe Streets Act of 1968, as amended. 42 US.C
5751

! So in original. Apparently should be “Administrator”.

*Note.—Title IV of the Juvenile Justice and Delinquency Prevention Act of 1974 was re-
pealed by section 10 of the Juvenile Justice Amendments of 1977 (Public Law 95-115; 91 Stat.
1061). Title V of such Act, which made various amendments to title 18, United States Code, is
not included in this Compilation. )




RELATED PROVISIONS OF LAW

. A. Juvenile Justice Amendments of 1980

'REPORT REGARDING CONFINEMENT OF JUVENILES IN JAILS FOR ADULTS

SEc. 17. (a) The Administrator of the Office of Juvenile Justice
and Delinquency Prevention, not later than 18 months after.the
date of the enactment of this Act, shall submit.a report to the Con-
gress relating to the cost and implications of any requirement
added to the Juvenile Justice and Delinquency Prevention Act of
1974 which would mandate the removal of juveniles from adults in
all jails and lockups. ) - -

(b) The report required in subsection (a) shall include—

(1) an estimate of the costs likely to be incurred by the
States in impléementing the requirement specified in .subsection
(@) =~ . : ] »

'(2) an analysis of the experience of States which currently
require the removal of juveniles from adults in all jails and
lockups; ’ i

(3) an analysis of possible adverse ramifications which may
result from such requirement of removal, including an analysis
of whether such requirement would lead to an expansion of the
residential capacity of secure detention facilities and secure
correctional facilities for juveniles, thus resulting in a net in-
crease in the total number of juveniles detained or confined in
such facilities; and - L

(4) recommendations for such legislative or administrative
action as the Administrator considers appropriate.

B. Chapters 319 and 403 of Title 18, United States Code

Chapter 319.—NATIONAL INSTITUTE OF CORRECTIONS

Sec. 4351. (a) There is hereby established within the Bureau of
Prisons a National Institute of Corrections. - _—

(b) The overall policy and operations of the National Institute of-
Corrections shall be' under the supervision of an Advisory ‘Board.-
The Board shall consist.of sixteen members. The following six indi-
viduals shall serve as members of the Commission ex officio: the
Director of the Federal Bureau of Prisons or his designee; the Ad-
ministrator of the Law Enforcement Assistance Administration or
his designee, Director of the Federal Judicial Center or his desig-
nee, the Associate Administrator ! for the Office of Juvenile Justice
and Delinquency Prevention or his designee, and the Assistant Sec-
retary for Human Development of the Department. of Health, Edu-
cation, and Welfare or his designee. .~ ST "

.. - . . :
B Y PUTE . '

S — R Y
' So in original. Apparently should be “Administrator”’.
(35)
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(c) The remaining ten members of the Board shall be selected as
follows:

(1) Five shall be appointed initially by the Attorney General of
the United States for staggered terms; one member shall serve for
one year, one member for two years, and three members for three
years. Upon the expiration of each member’s term, the Attorney
General shall appoint successors who will each serve for a term of
three years. Each member selected shall be qualified as a practi-
tioner (Federal, State, or local) in the field of corrections, proba-
tion, or parole.

(2) Five shall be appointed initially by the Attorney General of
the United States for staggered terms, one member shall serve for
one year, three members for two years, and one member for three
years. Upon the expiration of each member’s term the Attorney
General shall appoint successors who will each serve for a term of
three years. Each member selected shall be from the private sector,
such as business, labor, and education, having demonstrated an
active interest in corrections, probation, or parole.

(d) The members of the Board shall not, by reason of such mem-
bership, be deemed officers or employees of the United States.
Members of the Commission who are full-time officers or employ-
ees of the United States shall serve without additional compensa-
tion, but shall be reimbursed for travel, subsistence, and other nec-
essary expenses incurred in the performance of the duties vested in
the Board. Other members of the Board shall, while attending
meetings of the Board or while engaged in duties related to such
meetings or in other activities of the Commission pursuant to this
title, be entitled to receive compensation at the rate not to exceed
the daily equivalent of the rate authorized for GS-18 by section
5332 of title 5, United States Code, including travel-time, and while
away from their homes or regular places of business may be al-
lowed travel expenses, including -per diem in lieu of subsistence
equal to that authorized by section 5703 of title 5, United States
Codti, for persons in the Government service employed intermit-
tently.

(e) The Board shall elect a chairman from among ‘its members
who shall serve for a term of one year. The members of the Board
shall also elect one or more members as a vice-chairman.

(D The Board is authorized to appoint, without regard to the civil
service laws, technical, or other advisory committees to advise the
institute ! with respect to the administration of this title as it
deems appropriate. Members of these committees not  otherwise
employed by the United States, while engaged in advising the Insti-
tute or attending meetings of the committees, shall be entitled to
receive compensation at the rate fixed by the Board but not to
exceed the daily equivalent of the rate authorized for GS-18 by sec-
tion 5332 of title 5, United States Code, and while away from their
homes or regular places of business may be allowed travel ex-
penses, including per diem in lieu of subsistence equal to that au-
thorized by section 5703 of title 5, United States Code, for persons
in the Government service employed intermittently.

(@) The Board is authorized to delegate its powers under this title
to such persons as it deems appropriate.

" 1Soin original. Apparently should be “Institute”.
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(h) The Institute shall be under the supervision of an officer to be
known as the Director, who shall be appointed by the Attorney
General after consultation with the Board. The Director shall have
authority to supervise the organization, employees, enrollees, finan-
cial affairs, and all other operations of the Institite and may
employ such staff, faculty, and administrative personnel, subject to
the civil service and classification laws, as are necessary to the
functioning of the Institute. The Director shall have the power to
acquire and hold real and personal property for the Institute and
may receive gifts, donations, and trusts on behalf of the Institute.
The Director shall also have the power to appoint such technical or
other advisory councils comprised of consultants to guide and
advise the Board. The Director is authorized to delegate his powers
under this title to such persons as he deems appropriate.

Skc. 4352. (a).In addition to the other powers, express and im-
plied, the National Institute of Corrections shall have authority—

(1). to receive from or make grants to and enter into con-
tracts with Federal, State, and general units of local govern-
ment, public and private agencies, educational institutions, or-
ganizations, and individuals to carry out the purposes of this
chapter;

(2) to serve as a clearinghouse and information center for the
collection, preparation, and dissemination of information on
corrections, including, but not limited to, programs for preven-
tion of crime and recidivism, training of corrections personnel,
and rehabilitation and treatment of criminal and juvenile of-
fenders; ' _

(8) to assist and serve in a consulting capacity to Federal,
State, and local courts, departments, and agencies in the devel-
opment, maintenance, and coordination of programs, facilities,
and services, training, treatment, and rehabilitation with re-
spect to criminal and juvenile offenders; .

(4) to encourage and assist Federal, State, and local govern-
ment programs and services, and programs and services of
other public and private agencies, institutions, and organiza-
tions in their efforts to develop and implement improved cor-
rections programs; o

(5) to devise and conduct, in various geographical locations,
seminars, workshops, and training programs for law enforce-
ment officers, judges, and judicial personnel, probation and
parole personnel, correctional personnel, welfare workers, and
other persons, including lay ex-offenders, and paraprofessional
personnel, connected with the treatment and rehabilitation of
criminal and juvenile offenders; ' ‘

(6) to develop technical training teams to aid in:the develop-
ment of seminars, workshops, and training programs within
the several States and with the State and local agencies which
work with prisoners, parolees, probationers, and other offend-
ers; :

(7) to conduct, encourage, and coordinate research relating to
corrections, including the causes, prevention, diagnosis, and
treatment of criminal offenders;

(8) to formulate and disseminate correctional policy, goals,
standards, and recommendations for Federal, State, and local
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- correctional agencies, organizations, institutions, and person-
nel;

(9) to conduct evaluation programs which study the effective-
ness of new approaches, techniques, systems, programs, and de-
vices employed to improve the corrections system;

(10) to receive from any Federal department or agency such
statistics, data, program reports, and other material as the In-
stitute deems necessary to carry out its functions. Each such
department or agency is authorized to cooperate with the Insti-

tute and shall, to the maximum extent practicable, consult

with and furnish information to the Institute;

(11) to arrange with and reimburse the heads of Federal de-
partments and agencies for the use of personnel, facilities, or
equipment of such departments and agencies;

(12) to confer with and avail itself of the assistance, services,
records, and facilities of State and local governments or other
public or private agencies, organizations, or individuals;

(13) to enter into contracts with public or private agencies,
organizations, or individuals, for the performance of any of the
functions of the Institute; and

(14) to procure the services of experts and consultants in ac-
cordance with section 3109 of title 5 of the United States Code,
at rates of compensation not to exceed the daily- equivalent of
the rate authorized for GS-18 by section 5332 of title 5 of the
United States Code. _

(b) The Institute shall on or before the 31st day of December of

each year submit an annual report for the preceding fiscal year to

the President and to the Congress. The report shall include a com-
prehensive and detailed report of the Institute’s operations, activi-
ties, financial condition, and accomplishments under this title and
may include such recommendations related to corrections as the
Institute deems appropriate.

(c) Each recipient of assistance under this shall! keep such rec-
ords as the Institute shall prescribe, including records which fully
disclose the amount and disposition by such recipient of the pro-
ceeds of such assistance, the total cost of the project or undertaking
in connection with which such assistance is given or used, and the
amount of that portion of the cost of the project or undertaking
supplied by other sources, and such other records as will facilitate
an effective audit. , _ '

(d) The Institute, and the Comptroller General of the United

States, or any of their duly authorized representatives, shall have-

access for purposes of audit and examinations to any books, docu-
ments, papers, and records of the recipients that are pertinent to
the grants received under this chapter.

(e) The provision 2 of this section shall apply to all recipients of
assistance under this title, whether by direct grant or contract
from the Institute or by subgrant or subcontract from primary
grantees or contractors of the Institute.

Skc. 4353. There is hereby authorized to be appropriated such
funds as may be required to carry out the purposes of this chapter.

!So in original.
280 in original. Apparently should be “provisions”.
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Chapter 403.—JUVENILE DELINQUENCY

Sec.

5031. Definitions.

5032. Delinquency proceedings in district courts; transfer for criminal prosecution.
5033. Custody prior to appearance before magistrate.
5034. Duties of magistrate.

5035. Detention prior to disposition.

5036. Speedy trial.

5037. Dispositional hearing.

5038. Use of juvenile records.

5039. Commitment.

5040. Support.

5041. Parole.

5042. Revocation of parole or probation.

§5031. Definitions

For the purposes of this chapter, a “juvenile’” is a person who
has not attained his eighteenth birthday, or for the purpose of pro-
ceedings and disposition under this chapter for an alleged act of ju-
venile delinquency, a person who has not attained his twenty-first
birthday, and “juvenile delinquency” is the violation of a law of
the United States committed by a person prior to his eighteenth
birthday which would have been a crime if committed by an adult.

§5032. Delinquency proceedings in district courts; transfer for
criminal prosecution

A juvenile alleged to have committed an act of juvenile delin-
quency shall not be proceeded against in any court of the United
States unless the Attorney General, after investigation, certifies to
an appropriate district court of the "United States that the juvenile
court or other appropriate court of a State (1) does not have juris-
diction or refuses to assume jurisdiction over said juvenile with re-
spect to such alleged act of juvenile delinquency, or (2) does not
have1 available programs and services adequate for the needs of ju-
veniles.

If the Attorney General does not so certify, such juvenile shall be
surrendered to the appropriate legal authorities of such State.

If an alleged juvenile delinquent is not surrendered to the au-
thorities of a State or the District of Columbia pursuant to this sec-
tion, any proceedings against him shall be in an appropriate dis-
trict court of the United States. For such purposes, the court may -
be convened at any time and place within the district, in chambers
of otherwise. The Attorney General shall proceed by information,
and no criminal prosecution shall be instituted for the alleged act
of juvenile delinquency except as provided below.

A juvenile who is alleged to have committed an act of juvenile
delinquency and who is not surrendered to State authorities shall
be proceeded against under this chapter unless he has requested in
writing upon advice of counsel to be proceeded against as an adult,
except that, with respect to a juvenile sixteen years and older al-
leged to have committed an act after his sixteenth birthday which
if committed by an adult would be a felony punishable by a maxi-
mum penalty of ten years imprisonment or more, life imprison-
ment, or death, criminal prosecution on the basis of the alleged act
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may be begun by motion to transfer of the Attorney General in the
appropriate district court of the United States, if such court finds,
after hearing, such transfer would be in the interest of justice.

Evidence of the following factors shall be considered, and find-
ings with regard to each factor shall be made in the record, in as-
sessing whether a transfer would be in the interest of justice: the
age and social background of the juvenile; the nature of the alleged
offense; the extent and nature of the juvenile’s prior delinquency
record; the juvenile’s present intellectual development and psycho-
logical maturity; the nature of past treatment efforts and the juve-
nile’s response to such efforts; the availability of programs de-
signed to treat the juvenile’s behavioral problems.

Reasonable notice of the transfer hearing shall be given to the
juvenile, his parents, guardian, or custodian and to his counsel.
The juvenile shall be assisted by counsel during the transfer hear-
ing, and at every other critical stage of the proceedings.

Once a juvenile has entered a plea of guilty or the proceeding
has.-reached the stage that evidence has begun to be taken with re.
spect to a crime or an alleged act of juvenile delinquency subse-
quent criminal prosecution or juvenile proceedings based upon
such alleged act of delinquency shall be barred.

Statements made by a juvenile prior to or during a transfer hear-
ing under this section shall not be admissible at subsequent crimi-
nal prosecutions.

- §5033. Custody prior to appearance before magistrate

Whenever a juvenile is taken into custody for an alleged act of
Juvenile delinquency, the arresting officer shall immediately advise
such juvenile of his legal rights, in language comprehensive to a ju-
venile, and shall immediately notify the Attorney General and the
Juvenile’s parents, guardian, or custodian of such custody. The ar-
resting officer shall also notify the parents, guardian, or custodian
of the rights of the juvenile and of the nature of the alleged of-
fense.

The juvenile shall be taken before a magistrate forthwith. In no
event shall the juvenile be detained for longer than a reasonable
period of time before being brought before a magistrate.

§5034. Duties of magistrate

The magistrate shall insure that the juvenile is represented by
counsel before proceeding with critical stages of the proceedings.
Counsel shall be assigned to represent a juvenile when the juvenile
and his parents, guardian, or custodian are financially unable to
obtain adequate representation. In cases where the Jjuvenile and his
parents, guardian, or custodian are financially able to obtain ade-
quate representation but have not retained counsel, the magistrate
may assign counsel and order the payment of reasonable attorney’s
fees or may direct the juvenile, his parents, guardian, or custodian
to retain private counsel within a specified period of time.

The magistrate may appoint a guardian ad litem if a parent or
guardian of the juvenile is not present, or if the magistrate has
reason to believe that the parents or guardian will not cooperate
with the juvenile in preparing for trial, or that the interests of the
parents or guardian and those of the juvenile are adverse.
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If the juvenile has not been discharged before his initial appear-
ance before the magistrate, the magistrate shall release the juve-
nile to his parents, guardian, custodian, or other responsible party .
(including, but not limited to, the director of a shelter-care facility -
upon their promise to bring such juvenile before the appropriate
court when requested by such court unless the magistrate deter-
mines, after hearing, at which the juvenile is represented by coun-
sel, that the detention of such juvenile is required to secure his
timely appearance before the appropriate court or to insure his
safety or that of others. ‘ :

§ 5035. Detention prior to disposition

A juvenile alleged to be delinquent may be detained only in a ju-
venile facility or such other suitable place as the Attorney General
may designate. Whenever possible, detention shall be in a foster
home or community based facility located in or near his home com-
munity. The Attorney General shall not cause any juvenile alleged
to be delinquent to be detained or confined in any institution in
which the juvenile has regular contact with adult persons convict-
ed of a crime or awaiting trial on criminal charges. Insofar as pos- -
sible, alleged delinquents shall be kept separate from adjudicated
delinquents. Every juvenile in custody shall be provided with ade-
quate food, heat, light, sanitary facilities, bedding, clothing, recrea-
tion, education, and medical care, including necessary psychiatric,
psychological, or other care and treatment.

§5036. Speedy trial

If an alleged delinquent who is in detention pending trial is not
brought to trial within thirty days from the date upon which such
detention was begun, the information shall be dismissed on motion
of the alleged delinquent or at the direction of the court, unless the
Attorney General shows that additional delay was caused by the ju-
venile or his counsel, or consented to by the juvenile and his coun-
sel, or would be in the interest of justice in the particular case.
Delays attributable solely to court calendar congestion may not be
considered in the interest of justice. Except in extraordinary cir-
cumstances, an information dismissed under this section may not
be reinstituted. '

§5037. Dispositional hearing

(a) If a juvenile is adjudicated delinquent, a separate disposi-
tional hearing shall be held no later than twenty court days after
trial unless the court has ordered further study in accordance with
subsection (c). Copies of the presentence report shall be provided to
the attorneys for both the juvenile and the Government a reason-
able time in advance of the hearing. '

(b) The court may suspend the adjudication of delinquency or the
disposition of the delinquent on such conditions as it deems proper,
place him on probation, or commit him to the custody of the Attor-
ney General. Probation, commitment, or commitment in accord-
ance with subsection (c¢) shall not extend beyond the juvenile’s
twenty-first birthday or the maximum term which could have been
imposed on an adult convicted of the same offense, whichever is

'So in original. Apparently should include a closing parenthesis.
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sooner, unless the juvenile has attained his nineteenth birthday at
the time of disposition, in which case probation, commitment, or
commitment in accordance with subsection (c) shall not exceed the
lesser of two years or the maximum term which could have been
imposed on an adult convicted of the same offense.

(c) If the court desires more detailed information concerning an
alleged or adjudicated delinquent, it may commit him, after notice
and hearing at which the juvenile is represented by counsel, to the
custody of the Attorney General for observation and study by an
" appropriate agency. Such observation and study shall be conducted
on an outpatient basis, unless the court determines that inpatient
observation and study are necessary to obtain the desired informa-
tion. In the case of an alleged juvenile delinquent, inpatient study
may be ordered only with the consent of the juvenile and his attor-
ney. The agency shall make a complete study of the alleged or ad-

judicated delinquent to ascertain his personal traits, his capabili--

ties, his background, any previous delinquency or criminal experi-
ence, any mental or physical defect, and any other relevant factors.
The Attorney General shall submit to the court and the attorneys
for the juvenile and the Government the results of the study
within thirty days after the commitment of the juvenile, unless the
court grants additional time.

§5038. Use of juvenile records A
(@) Throughout the juvenile delinquency proceeding the court

shall safeguard the records from disclosure. Upon the completion of

any juvenile delinquency proceeding whether or not there is an ad-
judication the district court shall order the entire file and record of
such proceeding sealed. After such sealing, the court shall not re-
lease these records except to the extent necessary to meet the fol-
lowing circumstances:

(1} inquiries received from another court of law;

(2) inquiries from an agency preparing a presentence report
for another court;

(3) inquiries from law enforcement agencies where the re-
quest for information is related to the investigation of a crime
or a position within that agency;

(4) inquiries, in writing, from the director of a treatment
agency or the director of a facility to which the juvenile has
been committed by the court;

(5) inquiries from an agency considering the person for a po-
sitfion immediately and directly affecting the national security;
an

(6) inquiries from any victim of such juvenile delinquency, or
if the victim is deceased from the immediate family of such
victim, related to the final disposition of such juvenile by the
court in accordance with section 5037.

Unless otherwise authorized by this section, information about the
sealed record may not be released when the request for informa-
tion is related to an application for employment, license, bonding,
or any civil right or privilege. Responses to such inquiries shall not
be different from responses made about persons who have never
been involved in a delinquency proceeding. ’

(b) District courts exercising jurisdiction over any juvenile shall
inform the juvenile, and his parent or guardian, in writing in clear
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and nontechnical language, of rights relating to the sealing of his
juvenile record. ) _

(c) During the course of any juvenile delinquency proceeding, all
information and records relating to the proceeding, which are ob-
tained or prepared in the discharge of an official duty by an em-
ployee of the court or an employee of any other governmental .
agency, shall not be disclosed directly or indirectly to anyone other
than the judge, counsel for the juvenile and the government, or
others entitled under this section to receive sealed records. ,

(d) Unless a juvenile who is taken into custody is prosecuted as
an adult— - :

(1) neither the fingerprints nor a photograph shall be taken
without the written consent of the judge; and :

(2) neither the name nor picture of any juvenile shall be
made public by any medium of public information in connec-
tion with a juvenile delinquency proceeding.

§5039. Commitment

No juvenile committed to the custody of the Attorney General
“may be placed or retained in an adult jail or correctional institu-
tion in which he has regular contact with adults incarcerated be-
cause they have been convicted of a crime or are awaiting trial on
criminal charges. _

Every juvenile- who has been committed shall be provided with
adequate food, heat, light, sanitary facilities, bedding, clothing, rec-
reation, counseling, education, training, and medical care including
necessary psychiatric, psychological, or other care and treatment.

Whenever possible, the Attorney General shall commit a juvenile
to a foster home or community-based facility located in or near his
home community. -

§5040. Support

The Attorney General may contract with any public or private
agency or individual and such community-based facilities as half-
way houses and foster homes for the observation and study and the
custody and care -of juveniles in his custody. For these purposes,
the Attorney General may promulgate such regulations as are nec-
essary and may use the appropriation for “support of United States
- prisoners”’ or such other appropriations as he may designate.

§5041. Parole

A juvenile delinquent who has been committed may be released
on parole at any time under such conditions and regulations as the
United States Parolé Commission deems proper in accordance with
the provisions in section 4206 of this title. :

§5042. Revocation of phrole or probation

Any juvenile parolee or probationer shall be accorded notice and
a Llegrlng with counsel.before his parole or probation can be re-
voked.
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C. Provisions of Omnibus Crime.Control and Safe Streets
Act of 1968, as Amended by the Justice System
Improvement Act of 1979, Incorporated by Reference
in the ‘‘Juvenile Justice Amendments of 1980’’

“CONSULTATION;_ ESTABLISHMENT OF RULES AND REGULATIONS

“Sec. 802. (a) The Office of Justice Assistance, Research, and
Statistics, the Law Enforcement Assistance Administration, the
Bureau of Justice Statistics, and the National Institute of Justice are
authorized, after appropriate consultation with representatives of
States and units of local government, to establish such rules, regula-
tions, and procedures as are necessary to ‘the exercise of their
functions, and as are consistent with the stated purpose of this title.

“(c) The procedures established to implement the provisions of this
title shall minimize paperwork and prevent needless duplication and
unnecessary delays in award and expenditure of funds at all levels of
government.

“NOTICE AND HEARING ON DENIAL OR TERMINATION OF GRANT

“SEC. 803. (a) Whenever, after reasonable notice and opportunity
for a hearing on the record in accordance with section 554 of title 5,
United States Code, the National Institute of J ustice, the Bureau of
Justice Statistics, or the Law Enforcement Assistance Administra-

tion finds that a recipient of their respective assistance under this

title has failed to comply substantially with—
“(1) any provision of this title;

or :
“(3) any application submitted in accordance with the provi-
sions of this title, or the provisions of any .other applicable
Federal Act; : » o g i
they, until satisfied that there is no longer any such failure to
comply, shall— ‘ . S
“(A) terminate payments to the recipient under this title; -
“(B) reduce payments to the recipient under this title-by .an
amount equal to the amount of such payments which were not
expended in accordance with this title; or _
- *(C) limit the availability of payments under this title to

programs, projects, or activities not affected by such failure to

- comply. o .

.“(b) If a State grant application filed under part D or any grant
application filed under any.other part of this title has been rejected or
a State applicant under part D or an applicant under any other part
of this title has been denied a grant or has had a grant, or any
© portion of a grant, discontinued, terminated or has been given a
grant in a lesser amount that such applicant believes appropriaie
under the provisions of this title, the National Institute of Justice,
the Bureau of Justice Statistics, or the Law Enforcement Assistance
Administration, as appropriate, shall notify the applicant or grantee

“(2) any regulations or guidelines promulgated uhder this title;
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of its action and set forth the reason for the action taken. Whenever
such an applicant or grantee requests a hearing, the National
Institute of Justice, the Bureau of Justice Statistics, the Law En-
forcement Assistance Administration, or any authorized officer
thereof, is authorized and directed to hold such hearings or investi-
gations, including hearings on the record in accordance with section
554 of title 5, United States Code, at such times and places as
necessary, following appropriate and adequate notice to such appli-
cant; and the findings of fact and determinations made with respect
;lhereto shall be final and conclusive, except as otherwise provided
erein.

‘(o) If such recipient is dissatisfied with the findings and determi-
nations of the Law Enforcement Assistance Administration, the
Bureau of Justice Statistics, or the National Institute of Justice,
following notice and hearing provided for in subsection (a), a request
may be made for rehearing, under such regulations and procedures
as such Administration, Bureau, or Institute, as the case may be,
may establish, and such recipient shall be afforded an e%)portunity to
present such additional information as may be deemed appropriate
and pertinent to the matter involved.

“FINALITY OF DETERMINATIONS

“SEc. 804. In carrying out the functions vested by this title in the
Law Enforcement Assistance Administration, the Bureau of Justice
Statistics, or the National Institute of Justice, their determinations,
findings, and conclusions shall, after reasonable notice and opportu-
nity for a hearing, be final and conclusive upon all applications,
except as otherwise provided herein.

“APPELLATE COURT REVIEW

“Skc. 805. (a) If any applicant or recipient is dissatisfied with a final
action with respect to section 803, 804, or 815(cX2XG) of this part, such
applicant or recipient may, within sixty days after notice of such
action, file with the United States court of appeals for the circuit in
which such applicant or recipient is located, or in the United States
Court of Appeals for the District of Columbia, a petition for review of
the action. A copy of the petition shall forthwith be transmitted by
the petitioner to the Office of Justice Assistance, Research, and
Statistics, the Law Enforcement Assistance Administration, the
Bureau of Justice Statistics, or the National Institute of Justice, as
appropriate, and the Attorney General of the United States, who
shall represent the Federal Government in the litigation. The Office
of Justice Assistance, Research, and Statistics, the Law Enforcement
Assistance Administration, the Bureau of Justice Statistics, or the
National Institute of Justice, as appropriate, shall thereupon file in
the court the record of the proceeding on which the action was based,
as provided~in section 2112 of title 28, United States Code. No
objection to the action shall be considered by the court unless such
objection has been urged before the Office of Justice Assistance,
Research, and Statistics, the Law Enforcement Assistance Adminis-
tration, the Bureau of Justice Statistics, or the National Institute of
Justice, as appropriate.

“(b) The court shall have jurisdiction to affirm or modify a final
action or to set it aside in whole or in part. The findings of fact by the
Office of Justice Assistance, Research, and Statistics, the Law
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Enforcement Assistance Administration, the Bureau of Justice Sta-
tistics, or the National Institute of Justice, if supported by substantial
evidence on the record considered as a whole, shall be conclusive, but
the court, for good cause shown, may remand the case to the Office of
Justice Assistance, Research, and Statistics, the Law Enforcement
Assistance Administration, the National Institute of Justice, or the
Bureau of Justice Statistics, to take additional evidence to be made

art of the record. The Office of Justice Assistance, Research, and

tatistics, the Law Enforcement Assistance Administration, the
Bureau of Justice Statistics, or the National Institute of Justice, may
thereupon make new or modified findings of fact by reason of the new
evidence so taken and filed with the court and shall file such modified
or new findings along with any recommendations such entity may
have for the modification or setting aside of such entity’s original
action. All new or modified findings shall be conclusive with respect
to questions of fact if supported by substantial evidence when the
record as a whole is considered.

“(c) Upon the filing of such petition, the court shall have jurisdic-
tion to affirm the action of the Office of Justice Assistance, Research,
and Statistics, the Law Enforcement Assistance Administration, the
Bureau of Justice Statistics, or the National Institute of Justice, or to
set it aside, in whole or in part. The judgment of the court shall be
subject to review by the Supreme Court of the United States upon
writ of certiorari or certifications as provitded in section 1254 of title
28, United States Code.

“DELEGATION OF FUNCTIONS

“Skc. 806. The Attorney General, the Office of Justice Assistance,
Research, and Statistics, the National Institute of Justice, the Bureau
of Justice Statistics, and the Law Enforcement Assistance Administra-
tion may delegate to any of their respective officers or employees
such functions as they deem appropriate.

“SUBPENA POWER; AUTHORITY TO HOLD HEARINGS

“Sec. 807. In carrying out their functions, the Office of Justice
Assistance, Research, and Statistics, the National Institute of Justice,
the Bureau of Justice Statistics, and the Law Enforcement Assistance
Administration, and upon authorization, any member thereof or any
hearing examiner or administrative law judge assigned to or
employed thereby shall have the power to hold hearings and issue
subpenas, administer oaths, examine witnesses, and receive evi-
dence at any place in the United States they may designate.

“EMPLOYMENT OF HEARING OFFICERS

“Skc. 810. The Office of Justice Assistance, Research, and Statis-
tics, the National Institute of Justice, the Bureau of Justice Statis-
tics, and the Law Enforcement Assistance Administration may
appoint such officers and employees as shall be necessary to carry
out their powers and duties under this title and may appoint such
hearing examiners or administrative law judges or request the use of
such administrative law judges selected by the Office of Personnel
Management pursuant to section 3344 of title 5, United States Code,
as lshall be necessary to carry out their powers and duties under this
title. .
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““CONSULTATION WITH OTHER FEDERAL, STATE, AND LOCAL OFFICIALS

“Skc. 812. In carrying out the provisions of this title, including the
issuance of regulations, the Attorney General, the Director of the
Office of Justice Assistance, Research, and Statistics, the Administra-
tor of the Law Enforcement Assistance Administration, and the
Directors of the National Institute of Justice and the Bureau of
Justice Statistics shall consult with other Federal departments and
agencies and State and local officials.

“REIMBURSEMENT AUTHORITY

“Sec. 813. (a) The Office of Justice Assistance, Research, and
Statistics, the National Institute of Justice, the Bureau of Justice
Statistics, and the Law Enforcement Assistance Administration may
arrange with and reimburse the heads of other Federal departments
anii agencies for the performance of any of their functions under this
title.

“(b) The National Institute of Justice, the Bureau of Justice
Statistics, the Law Enforcement Assistance Administration, and the
Office of Justice Assistance, Research, and Statistics in carrying out
their respective functions may use grants, contracts, or cooperative
agreements in accordance with the standards established in the
Federal Grant and Cooperative Agreement Act of 1977 (41 U.S.C. 501
et seq.).

“SERVICES OF EXPERTS AND CONSULTANTS; ADVISORY COMMITTEES

“Sec. 814. (a) The Office of Justice Assistance, Research, and
Statistics, the National Institute of Justice, the Bureau of Justice
Statistics, and the Law Enforcement Assistance Administration may
procure the services of experts and consultants in accordance with
section 3109 of title 5, United States Code, at rates of compensation
for individuals not to exceed the daily equivalent of the rate then
payable for GS-18 by section 5332 of title 5. United States Code.

Discrimination  Prohibition.

“Sec. 815.(c)(1) No person in any State shall on the grouna ot race, color,

religion, national origin, or sex be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under or
f(‘lenclie(cil 'emp}IIO)lzmen.t in rctonmlalc;ior:1 withd any programs or activity
unded in whole or in part with funds made available un is title.
“(2)(1}). Whenever there has been— der this title
(1) receipt of notice of a finding, after notice and opportunity

for a hearing, by a Federal court (other than in an action brought

by the Attorney General) or State court, or by a Federal or State
admlmst_ratlve agency, to the effect that there has been a pattern

or practice of discrimination in violation of paragraph (1); or

(ii) a determination after an investigation by the Office of
Justice Assistance, Research, and Statistics (prior to a hearing
under subparagraph (F) but including an opportunity for the
State government or unit of local government to make a docu-
mentary submission regarding the allegation of discrimination
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with respect to such program or activity, with funds made

available under this title) that a State government or unit of

local government is not in compliance with paragraph (1);
the Office of Justice Assistance, Research, and Statistics shall, within
ten days after such occurrence, notify the chief executive of the
affected State, or the State in which the affected unit of local
government is located, and the chief executive of such unit of local
government, that such program or activity has been so found or
determined not to be in compliance with paragraph (1), and shall
request each chief executive, notified under this subparagraph with
respect to such violation, to secure compliance. For purposes of
clause (i) a finding by a Federal or State administrative agency shall

be deemed rendered after notice and opportunity for a hearing if it is
rendered pursuant to procedures consistent with the provisions of
subchapter II of chapter 5 of title 5, United States Code.

“(B) In the event the chief executive secures compliance after
notice pursuant to subparagraph (A), the terms and conditions with
which the affected State government or unit of local government
agrees to comply shall be set forth in writing and signed by the chief
executive of the State, by the chief executive of such unit (in the
event of a violation by a unit of local government), and by the Office
of Justice Assistance, Research, and Statistics. On or prior to the
effective date of the agreement, the Office of Justice Assistance,
Research, and Statistics shall send a copy of the agreement to each
complainant, if any, with respect to such violation. The chief execu-
tive of the State, or the chief executive of the unit (in the event of a
violation by a unit of local government) shall file semiannual reports
with the Office of Justice Assistance, Research, and Statistics detail-
ing the steps taken to comply with the agreement. These reports
shall cease to be filed upon the determination of the Office of Justice
Assistance, Research, and Statistics that compliance has been se-
cured, or upon the determination by a Federal or State court that
such State government or local governmental unit is in compliance
with this section. Within fifteen days of receipt of such reports, the
Office of Justice Assistance, Research, and Statistics shall send a
copy thereof to each such complainant.

- “(O) I, at the conclusion of ninety days after notification under
subparagraph (A)—

“(i) compliance has not been secured by the chief executive of
that State or the chief executive of that unit of local govern-
ment; and

“(ii) an administrative law judge has not made a determination
under subparagraph (F) that it is likely the State government or
unit of local government will prevail on the merits; the Office of
Justice Assistance, Research, and Statistics shall notify the
Attorney General that compliance has not been secured and
caused to have suspended further payment of any funds under
this title to that program or activity. Such suspension shall be
limited to the specific program or activity cited by the Office of
Justice Assistance, Research, and Statistics in the notice unger
subparagraph (A). Such suspension shall be effective for a period
of not more than one hundred and twenty days, or, if there isa
hearing under subparagraph (G), not more than thirty days after
the conclusion of such hearing, unless there has been an express
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finding by the Office of Justice Assistance, Research, and Statis-
tics, after notice and opportunity for such a hearing, that the
. recipient is not in compliance with paragraph (1).

“(D) Payment of the suspended funds shall resume only if—

“(1) such State government or unit of local government enters
into a compliance agreement approved by the Office of Justice
Assistance, Research, and Statistics and the Attorney General in
accordance with subparagraph (B); _

“ii) such State government or unit of local government.
complies fully with the final order or judgment of a Federal or
State court, or by a Federal or State administrative agency if
that order or judgment covers all the matters raised by the Office
of Justice Assistance, Research, and Statistics in the notice
pursuant to subparagraph (A), or is found to be in compliance
with paragraph (1) by such court; or

“(iii) after a hearing the Office of Justice Assistance, Research,
and Statistics pursuant to subparagraph (F) finds that noncom-
pliance has not been demonstrated. :

“(E) Whenever the Attorney General files a civil action alleging a
pattern or practice of discriminatory conduct on the basis of race,

. color, religion, national origin, or sex in any program or activity of a
State government or unit of local government which State govern-
ment or unit of local government receives funds made available
under this title, and the conduct allegedly violates the provisions of

- this section and neither party within forty-five days after such filing
has been granted such preliminary relief with regard to the suspen-
sion or payment of funds as may be otherwise available by law, the
Office of Justice Assistance, Research, and Statistics shall cause to
have suspended further payment of any funds under this title to that
specific program or activity alleged by the Attorney General to be in
violation of the provisions of this subsection until such time as the
court orders resumption of payment. -

“(F) Prior to the suspension of funds under subparagraph (C), but

: within the ninety-day period after notification under subparagraph
(C), the State government or unit of local government may request an
expedited preliminary hearing on the record in accordance with
section 554 of title 5, United States Code, in order to determine -
whether it is likely that the State government or unit of local
government would, at a full hearing under subparagraph (G), prevail
on the merits on the issue of the alleged noncompliance. A finding
under this subparagraph by the administrative law judge in favor of
the State government or unit of local government shall defer the
suspension of funds under subparagraph (C) pending a.finding of
noncompliance at the conclusion of the %earing’ on the merits under
subparagraph (G).

“(G)i) At any time after notification under subparagraph (A), but
before the conclusion of the one-hundred-and-twenty-day period
referred to in subparagraph (C), a State government or unit of
local government may request a hearing on the record in accordance
with section 554 of title 5, United States Code, which the Office of
Justice Assistance, Research, and Statistics shall initiate within
sixty days of such request.

“(ii) Within thirty days after the conclusion_of the hearing, or, in
the absence of a hearing, at the conclusion of the one-hundred-and-
twenty-day period referred to in subparagraph (C), the Office of
Justice Assistance, Research, and Statistics shall make a finding of -
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compliance or noncompliance. If the Office of Justice Assistance,

Research, and Statistics makes a finding of noncompliance, the Office

of Justice Assistance, Research, and Statistics shall notify the Attor-

ney General in order that the Attorney General may institute a civil

action under paragraph (3), cause to have terminated the payment of

gungs under this title, and, if appropriate, seek repayment of such
unds.

“(iif) If the Office of Justice Assistance, Research, and Statistics
makes a finding of compliance, payment of the suspended funds shall
resume as provided in subparagraph (D).

“(H) Any State government or unit of local government aggrieved
by a final determination of the Office of Justice Assistance, Re-
search, and Statistics under subparagraph (G) may appeal such
determination as provided in section 805 of this title.

“(3) Whenever the Attorney General has reason to believe that a
State government or unit of local government has engaged in or is
engaging in a pattern or practice in violation of the provisions of this
section, the Attorney General may bring a civil action in an appropri-
ate United States district court. Such court may grant as relief any
temporary restraining order, preliminary or permanent injunction,
or other order, as necessary or appropriate to insure the-full’enjoy-
ment of the rights described in this section, including the suspension,
termination, or repayment of such funds made available under this
title as the court may deem appropriate, or placing any further such
funds in escrow pending the outcome of the litigation.

“(4XA) Whenever a State government or unit of local government,
or any officer or employee thereof acting in an official capacity, has
engaged or is engaging in any act or practice prohibited by this
subsection, a civil action may be instituted after exhaustion of
administrative remedies by the person aggrieved in an appropriate
United States district court or in a State court of general jurisdiction.
Administrative remedies shall be deemed to be exhausted upon the
expiration of sixty days after the date the administrative complaint
was filed with the Office of Justice Assistance, Research, and Statis-
tics or any other administrative enforcement agency, unless within
such. period there has been a determination by the Office of Justice
Assistance, Research, and Statistics or the agency on the merits of
the complaint, in which case such remedies shall be deemed
exhausted at the time the determination becomes final.

“(B) In any civil action brought by a private person to enforce
compliance with any provision of this subsection, the court may grant
to a prevailing plaintiff reasonable attorney fees, unless the court
determines that the lawsuit is frivolous, vexatious, brought for
harassment purposes, or brought principally for the purpose of
gaining attorney fees.

“(C) In any action instituted under this section to enforce compli-
ance with paragraph (1), the Attorney General, or a specially desig-
nated assistant for or in the name of the United States, may
intervene upon timely application if he certifies that the action is of
general public importance. In such action the United States shall be
entitled to the same relief as if it had instituted the action.

““RECORDKEEPING REQUIREMENT
“Sec. 817. (a) Each recipient of funds under this title shall keep

such records as the Office of Justice Assistance, Research, and
Statistics shall prescribe, including records which fully disclose the
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amount and disposition by such recipient of the funds, the total cost
of the project or undertaking for which such funds are used, and the
amount of that portion of the cost of the project or undertaking
supplied by other sources, and such other records as will facilitate an
effective audit. ) o

“(b) The Office of Justice Assistance, Besearch, and Statistics or
any of its duly authorized representatives, shall have access for
purpose of audit and examination of any books, documents, papers,
and records of the recipients of funds under this title which in the
opinion of the Office of Justice Assistance, Research, and Statistics
may be related or pertinent to the %rants, contracts, subcontracts,
subgrants, or other arrangements re errgd to under this title.

“(c) The Comptroller General of the United States or any of his duly
authorized representatives, shall, until the expiration of three years
after the completion of the program or project with which the
assistance is used, have access for the purpose of audit and examina-
tion to any books, documents, papers, and records of recipients of
Federal funds under this title which in the opinion of the Comptroller
General may be related or pertinent to the grants, contracts, subcox_l-
tracts, subgrants, or other arrangements referred to under this
title.

“CONFIDENTIALITY OF INFORMATION

“Skc. 818. (a) Except as provided by Federal law other than this
title, no officer or employee of the Federal Government, and no
recipient of assistance under the provisions of this title shall use or
reveal any research or statistical information furnished under this
title by any person and identifiable to any specific private person for
any purpose other than the purpose for which it was obtained in
accordance with this title. Such information and copies thereof shall
be immune from legal process, and shall not, without the consent of
the person furnishing such information, be admitted as evidence or
used for any purpose in any action, suit, or other judicial, legislative,
or administrative proceedings.

“(b) All criminal history information collected, stored, or dissemi-
nated through support under this title shall contain, to the maximum
extent feasible, disposition as well as arrest data where arrest data is
included therein. The collection, storage, and dissemination of such
information shall take place under procedures reasonably designed to
insure that all such information is kept current therein; the Office of
Justice Assistance, Research, and Statistics shall assure that the
security and privacy of all information is adequately provided for and
that information shall only be used for law enforcement and criminal
justice and other lawful purposes. In addition, an individual who
believes that criminal history information concerning him contained
in an automated system is inaccurate, incomplete, or maintained in
violation of this title, shall, upon satisfactory verification of his
identity, be entitled to review such information and to obtain a copy
of it for the purpose of challenge or correction.

‘“d) Any person violating the provisions of this section, or of any
rule, reglﬁa}::ion, or order issued thereunder, shall be fined not to
exceed $10,000, in addition to any other penalty imposed by law.
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To:

Legal Opinion Letter
(Retyped from Copy)
July 20, 1983

David W. P. O'Brien

Program Administrator

State Department of Social and
Rehabilitation Services

2700 West 6th Street

Topeka, Kansas 66606

This is in response to your letter of June 10, 1983, in which you raise a number
of concerns/issues with regard to the Section 223(a)(14) jail removal
requirement of the Juvenile Justice and Delinquency Prevention Act of 1974,
as amended (Juvenile Justice Act).

I can appreciate that the jail removal amendment poses special problems for
Kansas, as it does for other States. Congress anticipated these problems,
particularly for low population density areas, by providing three exceptions to
the jail removal mandate: low population density; juveniles under criminal
court jurisdiction; and temporary 6-hour hold. The scope of these exceptions
is the subject of a May 20, 1983 Office of General Counsel opinion, a copy of
which is appended as Attachment A.* As a reading of the opinion indicates,
jurisdictions will continue to have the ability to place juvenile offenders who
must be placed, or for whom there is no immediate alternative available, in a
secure setting under appropriate conditions. With regard to those medium-
sized counties in Kansas which have constructed or renovated their jails to
meet sight and sound separation requirements (Section 223(a)(13)), and now
must remove most juveniles from their jails under Section 223(a)(14), I would
point out that:

(1) The State, or county officials, may wish to continue to separate
juveniles waived or transferred to criminal court jurisdiction (see
Exception 1, Attachment A*) from adult inmates.

(2) If State law permits the temporary (up to 48 hours) detention of
juveniles accused of serious crimes against persons in adult jails and
lockups in low population density areas (see Exception 2, Attachment
A*) or the temporary holding (up to six hours) of any juvenile arrested in
any jurisdiction for the alledged commission of a delinquent act for
purposes of identification, processing, and transfer (see Exception 3,

*Attachment A is the May 20, 1983 legal opinion memorandum on the subject
"Scope of Section 223(a)(14) Jail Removal Requirement" contained in this
manual.
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Attachment A%*), sight and sound separation from adult inmates would
still be required in order to avoid a violation of the Section 223(a)(13)
separation requirement.

(3) There may be mentally deficient or physically weak adult offenders who
would benefit from the availability of a facility which separates them
from the general jail population.

Turning now to your specific questions, the prohibition in OJARS Financial .
Guideline M 7100.1B, December 20, 1980, against the use of Juvenile Justice
Act funds for the erection or building of new community-based facilities for
less than 20 persons is based on the statutory definition of the term
"construction" in Section 103(10) of the Juvenile Justice Act and its
accompanying legislative history. Consequently, Juvenile Justice Act grant
funds have never been authorized to be used for any type of new construction
under the construction limitation.

Paragraph 82(a)(2) of M 7100.1B, supra, does, however, permit the acquisition,
expansion, remodeling, and alteration of existing buildings and the purchase of
initial equipment for such buildings under the authority of Section 227(a)(2).
Again, however, the facility which emerges must qualify as a community-
based facility for less than 20 persons. You ask whether formula grant funds
can be used to pay for the renovation of existing facilities to make them a
detention facility or a combination detention facility/nonsecure shelter. A
November 8, 1979 Oifice of General Counsel opinion addresses a proposed use
of formula grant funds for construction of a small, secure "hold-over"
facility. The opinion analyzes the statutory language of Section 227(a)(2) and
concludes that the construction of a "community-based" facility as that term
is defined by Section 103(1) of the Juvenile Justice Act, is limited to facilities

that are nonsecure. A copy of this opinion is appended as Attachment B.*
- Based on the Financial Guideline and the 1979 opinion, it is the opinion of this
office that formula grant funds cannot be used to renovate any facility into a
youth detention facility, for the detention facility portion of a regional youth
center, or to renovate an existing jail to serve juveniles in a secure setting
even if separation of juveniles and adults would be furthered. Whether the
nonsecure portion of a regional youth center would be eligible for construction
funds would depend on whether it qualifies as a separate facility from the
secure portion and, if so, whether it is a "community-based" facility for less
than 20 persons.

In closing, let me emphasize that the "narrow'" agency interpretation of
Section 227(a)(2) is based on Congress' intent to permit a very limited use of
formula grant funds for construction. This limitation is underscored by the
requirement that the OJIDP Administrator review and approve all
construction proposed under the authority of Section 227(a)(2) as being
necessary for the State to carry out the formula grant program, i.e., to meet

*Attachment B is the November 8, 1979 legal opinion memorandum on the
subject "Uses of Juvenile Justice Act Funds for Renovation/Construction of
Secure Detention Facilities" contained in this manual.






the Juvenile Justice Act's mandates. Consequently, it is likely that the
OJIDP Administrator would not approve the purchase of a facility that was
erected by one governmental unit for the purpose of being acquired under the
construction clause by another governmental unit or units. The limited
construction authority of the Act has been used primarily for the purchase or
modification of private residences which are to be used as halfway houses,
group homes, and residential crisis centers.

Such facilities are important components of State and local government
programs designed to provide nonsecure alternatives to all types of secure
placements of both delinquent and noncriminal juveniles.

Charles A. Lauer
General Counsel
Office of General Counsel






Legal Opinion Memorandum
(Retyped from Copy)

SUBJECT: Scope of Section 223(a)(14) May 20, 1983
Jail Removal Requirement

TO: Doyle Wood FROM: John J. Wilson
Juvenile Justice Specialist Attorney-Advisor
OJJDP 0GC

This is in response to your request for an opinion as to the scope of Section
223(a)(14) of the Juvenile Justice and Delinquency Prevention Act of 1974, 42
U.S.C. Section 5601, et seq., as amended (Pub. L. 93-415, as amended by Pub.
L. 94-503, Pub. L. 95-115, and Pub. L. 96-506), hereinafter Juvenile Justice
Act. Section 223(a)(14), added to the Juvenile Justice Act by the Juvenile
Justice Amendments of 1980 (Pub. L. 96-509), requires that each State
participating under the formula grant program (Part B, Subpart I) submit a
plan which shall --

"(14) provide that, beginning after the 5-year period following
the date of the enactment of the Juvenile Justice Amendments of
1980, no juvenile shall be detained or confined in any jail or
lockup for adults, except that the Administrator shall promilgate
regulations which (A) recognize the special needs of areas
characterized by low population density with respect to the
detention of juveniles, and (B) shall permit the temporary
detention in such adult facilities of Jjuveniles accused of serious
crimes against persons, subject to the provisions of paragraph
(13) where no existing acceptable alternative placement is
available; "

You state that questions have arisen as to whether this section pertains only
to those juveniles who are under the Jjurisdiction of a juvenile or family
court or whether the requirement extends to juveniles under the jurisdiction
of civil, criminal, municipal, or other courts which may have jurisdiction
because of traffic offenses, fish and game violations, waiver or
certification, etc. :
Specifically, you ask whether Section 223(a)(1l4) applies in the following
circumstances:

1. A juvenile is charged with a traffic offense and the court having
Jurisdiction over traffic offenses 1s other than a jvuenile or family
court;

2. A Jjuvenile is arrested for a felony in a state whose code specifies that
the court of jurisdiction for this particular offense is the criminal
court;







3. A Jjuvenile is in the process of being waived to criminal court but
formal charges have not yet been filed in a criminal court;

4, A juvenile is chafged with a state or municipal fish and game law
violation and the court of jurisdiction for such offenses is other
than a juvenile or family court; and,

5. A Jjuvenile is charged with a status offense or 1s a status offender
charged with or found to have violated a valid court order and the
court of Jurisdiction is a juvenile or famlly court.

The answer to these questions requires a definition of the term "Jjuvenile"
and an examination of the leglslative history of Section 223(a)(14) in
order to determine whether Section 223(a)(14) applies to all juveniles,
only to those juveniles who are under juvenlle or family court jurisdiction,
and the nature of the exceptions spelled out in OJJDP's Formula Grant
Regulations (28 C.F.R. Part 31).

Discussion

Section 223(a)(14) does not define the term juvenile. The "Definitions"
section of the Juvenile Justice Act, Section 103, does not define the

term. The Federal Juvenile Delinquency Act defines a Jjuvenile, for purposes
of that Act, as follows: '

"For the purposes of this chapter, a 'Juvenile' is a person who
has not attained his eighteenth birthday, or for the purpose of
proceedings and disposition under this chapter for an alleged
act of juvenile delinguency, a person who has not attalned his
twenty-first birthday,..." (18 U.S.C. 5031)

It appears that Congress chose not to define the term "juvenile" 1n the
Juvenile Justice Act, leaving the term to be defined by reference to state
law. As this office stated in Office of General Counsel Legal Opinion
77-13, December 31, 1976, which considered the scope of Section 223(a)(13):

"Generally, Juvenile court jurisdiction is determined in each
State through the establishment of a maximum age below which,

for statutorily determined conduct or circumstances, individuals
are deemed subject to the adjudicative and rehabilitative pro-
cesses of the Juvenile court. Such an individual, subject to
the exercise of juvenile court jurisdiction for purposes of
adjudication and treatment for any conduct or circumstances
defined by State law, is a 'Jjuvenile' as this term is used in
the Juvenile Justice Act. This definition of 'juvenile' includes
individuals who may be, for particular conduct:






° Subject to the exclusive jurisdictlon of the juvenile court;

° Subject to the concurrent jurisdiction of the juvenile court
and a criminal court;

° Subject to the original jurisdiction of a criminal court which
has authority to transfer to a Juvenile court for purposes
of adjudication and treatment (a form of concurrent juris-
diction); or

° Subject to the exclusive jurisdiction of a criminal court for
the particular conduct but subject to juvenile court juris-
diction for other statutorily defined conduct or circumstances.

"The basis for this definition of 'juvenile' is the proposition
that if State law subjects an individual to juvenile court juris-
diction for purposes of adjudication related to particular conduct
or circumstances, 1t has thereby determined that the individual is
considered a 'juvenile' in the eyes of the law even though he may
be treated as if he were an adult for other statutorily defined
conduct or circumstances. The assumption or retention of juris-
diction over a juvenile by a criminal court does not, ipso facto,
transform the juvenile into an adult. Rather, it reflects a judgment
by the State legislature or court authorities that the interests of
soclety and the juvenile are best served by treating the juvenile as
i1f he were an adult in certain circumstances."

Some State Code provisions expressly define the temm "juvenile." Others
define the scope of Juvenile or family court jurisdiction which can be
applied to define a "juvenile" as this term is used in the Juvenile
Justice Act.

Legal Opinion 77-13, supra, went on to distinguish a court's "delinquency"
Jurisdiction fram other Jurisdictional bases because the Section 223(a)(13)
separation requirement was specifically applicable only to juveniles
"alleged to be or found to be delinquent."l/ However, Section 223(a)(14) is
not so limited. On its face, its coverage appears to extend to all
Juveniles, regardless of whether the individual has been arrested, taken
into custody, or charged, and regardless of the basis for the jurisdiction
exercised by any court. A

However, pursuant to the terms of the statute, OJJDP's rulemaking authority
under Section 223(a) of the Act, and consistent with the clear congressional
intent expressed in the House Report on the Juvenile Justice Amendments of

1980,2/ there are three exceptions to the broad scope of Section 223(a)(14).

1/The Juvenile Justice Amendments of 1977 expressly extended the scope of
Section 223(a)(13) to include "youth within the purview of paragraph (12)",
l.e.: status and nonoffender juveniles.

2/House Report No. 96-946, May 13, 1980. The Section 223(a)(14) amendment

7 originated in the House reauthorization bill. The Senate subsequently

receded to the House bill, which became law.






Exception 1 — Low Population Density--OJJDP regulations implement a

statutory exception allowing, within narrowly defined limits, the temporary
detention in adult jails and lockups of Jjuveniles accused of serious crimes
against persons in low population density areas. (See 28 C.F.R. §31.303(1)(4)).

Exception 2 - Juveniles Under Criminal Court Jurisdiction--While the House
Report indicates the Commlittee's general intent that the jall removal amend-
ment "extend to all Juveniles who may be subject to the exercise of Juvenile
court jurisdiction for purposes of adjudication and treatment based on age
and offense limitations established by state law" (House Report at 25-26),
the Canmittee also expressed its intent to except juvenlles from the scope
of the requirement once they have been charged in court with a criminal
offense:

"If a juvenile is formally waived or transferred to criminal
court by a juvenile court and criminal charges have been filed
or a criminal court with original or concurrent jurisdiction
over a juvenile has formally asserted its Jurisdiction through
the filing of criminal charges against a juvenile, the Section
223(a)(14) prohibition no longer attaches." (House Rept., ibid.)

However, the Committee Report continued:

", ..the new provision is not intended to encourage increased
walvers of juveniles to criminal court, a decrease in the age
of original or concurrent criminal court Jurisdiction, or a
lowering of the age of juvenile court Jurisdiction for specific
categories or classes of offenses camitted by juveniles."
(House Rept., ibid.)

OJJDP has implemented this exception in 1its formula grant regulation. (See

Exception 3 -~ Temporary 6-Hour Hold--In addressing the implementation of
the jail removal amendment, the Report stated that the Cammlttee expects a
"rmile of reason" to be followed:

"For example, it would be permissible for OJJDP to permit
temporary holding in an adult jail or lockup by police of
juveniles arrested for comitting an act which would be a
crime if cammitted by an adult for purposes of 1dentification,
processing, and transfer to Juvenile court officials or
Juvenile shelter or detention facilities. Any such holding
of juveniles should be limited to the absolute minimum time
necessary to complete this action, not to exceed six hours,
but in no case overnight. Section 223(a)(13) would prohibit
such juveniles who are delinquent offenders from having
regular contact with adult offenders during this brief holding
period." (House Rept., ibid.)






OJJDP has adopted this suggested "rule of reason" by permitting a temporary
6 hour holding period in its formula grant regulation (see 28 C.F.R.
§31.303(1)(5)(1v) (G) and (H)).

Conclusion

Based on the express language of Section 223(a)(14), its leglslative
history, and the implementing OJJDP regulations (28 C.F.R. Part 31), it is
the opinion of this office that only those "juveniles," as that term 1s
defined by State law ard in accordance with the cited principles of Legal
Opinion 77-13, supra, who fall within one of the three exceptions discussed
above, can be detalned or confined in an adult Jail or lockup consistent
with Section 223(a)(14). It does not matter whether the juvenile is under
the jurisdiction of any court (i.e. in police custody) or, if under court
Jurisdiction, the nature or source of the court's Jurlsdiction. Thus, any
detention or confinement of a juvenile in an adult Jjail or lockup would
constitute an incidence of noncampliance with Section 223(a)(14) unless
such detention or confinement falls within one of the three exceptions
noted above. »

Applicability to Specific Circumstances

In answer to your questions:

(1) A Juvenile charged with (or adjudicated/convicted of) a traffic
offense in any court cannot, consistent with Section 223(a)(14), be
detalned or confined in an adult jall or lockup unless such offense
constitutes a criminal act and criminal charges have been filed or
the 6-hour hold exception is applicable.

(2) A juvenile arrested for a felony in a State whose juvenile code
places exclusive age/offense jurisdiction for that particular crime
in a criminal court cannot be detained or confined in an adult jail
or lockup unless one of the three exceptions applies, i.e., all
conditions for the statutory low population density exception are
met; criminal charges have been filed in a court having criminal
jurisdiction; or the juvenile is held under the 6-hour hold exception.

(3) A Jjuvenile who has been waived to criminal court can be detained
or confined in an adult jail or lockup only after criminal charges
have been filed. Such a Jjuvenile could also be held in a Juvenile
detentlon facility.

(4) A juvenile charged with (or adjudicated for) a fish and game violation
(assuming that such violations are civil and not criminal in nature)
may not be detalned or confined in an adult Jail or lockup consistent
with Section 223(a)(14).






(5) A Juvenile who 1is charged with (or adjudlcated for) a status offense
or who is a nonoffender, whether or not under juvenlle or family
court jurisdiction, may not be detained or confined in an adult Jail
or lockup consistent with Section 223(a)(14). A status offender
charged with or found to have violated a valid court order may not be
detalned or confined in an adult jail or lockup.

OJJDP may wish to provide this opinion to participating States so that any
remining issues or questions with respect to who is a "Jjuvenile" under

particular State law provisions can be clarified, elther through consultation

with the State Attorney General, OJJDP, or this office.

DOJ-1983-06






Legal Opinion Letter
(Retyped from Copy)

April 25, 1983

To: Mr. Joe Higgins

Arizona State Justice

Planning Agency

Professional Plaza, Suite 400

4820 North Black Canyon Freeway
Phoenix, Arizona 85017 .

This isv in reponse to your request for clarification of the applicability of
Section 223(a)(13) of the Juvenile Justice Act to juveniles who have been
transferred or waived to the jurisdiction of a criminal court.

LEAA State Planning Agency Grants Guideline M 4100.1F, CHG 3, Appendix
1, page 3 defines a "juvenile offender"” as "an individual subject to the exercise
of juvenile court jurisdiction for purposes of adjudication and treatment based
on age and offense limitations as defined by State law." The Guideline also
defines an individual, adult or juvenile, to be a "criminal offender" upon being
"charged with or convicted of a criminal offense in a court exercising criminal
jurisdiction." Under these definitions, a juvenile "criminal offender" would
not become an adult upon being waived or transferred to criminal court
jurisdiction unless: (1) State law so specifies or (2) the individual attains the
age (generally the age of majority) where the juvenile court can no longer
exercise jurisdiction.1/

Section 223(a)(13) prohibits regular contact in institutions between two
specific groups or categories of persons. The first is juveniles alleged to be or
found to be delinquent, status offenders, and non-offenders. The second is
adult persons incarcerated because they have been convicted of a crime or are
awaiting trial or criminal charges.

Juveniles waived or transferred to criminal court, who retain their juvenile
status, are members of neither group or category subject to the Section
223(a)(13) prohibition. Therefore, such juveniles may be detained or confined
in institutions where they have regular contact with either group or category
covered by the prohibition. They are a "swing group" of individuals who can
be placed with whomever the legislature or the courts deem appropriate based
on treatment, rehabilitation, or other relevant considerations.

In sum, and to answer your specific questions:

1/ The legal basis for these definitions and a discussion of the scope of
Section 223(a)(13) are set forth in OGC Legal Opinion 77-13, December
31, 1976.
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(1) a juvenile (under age 18 under Arizona law) who has been

~ transferred by the juvenile court to the adult (criminal) system

can be held, before trial, in an adult institution without sight and
sound separation; and

(2) a juvenile (under age 18 under Arizona law) who has been

’ transferred by the juvenile court to the adult (criminal) system
can be held in the county juvenile detention center with juveniles
who are criminal-type (delinquent) offenders.2/

It should be noted that OJIDP policy clearly prohibits the administrative
reclassification and transfer of criminal-type (delinquent) offenders from
juveniles to adult correctional institutions and facilities upon the juvenile
reach%ng) the statutory age of majority. (See M 4100.1F, CHG 3, Chap. 3, Par.
52 M.(d)).

Finally, you should be aware that the House bill (H.R. 6704) to reauthorize the
Juvenile Justice Act, reported to the floor on April 22, would establish a
statutory requirement for States participating in the formula grant program
that no juvenile be detained or confined in any jail or lockup for adults. If this
amendment becomes law, it may change our response to the questions you
have raised above.

John J. Wilson
Attorney-Advisor
Office of General Counsel

i

2/ The placement of status offenders and non-offenders in the county
juvenile detention facility is inconsistent with Section 223(a)(12)(A) of the
Act.






Legal Opinion Memorandum
(Retyped from Copy)

SUBJECT: Impact of Ralston v. Robinson January 5, 1982
' (No. 80-2049, December 2, 1981,
50 L.W. 4045) on Juvenile Justice
Act Separation Requirement

TO: Charles A. Lauer FROM: John J. Wilson
Acting Administrator, OJIDP Acting General Counsel, OJARS

Several states, including New Jersey, have inquired about the impact of the above-cited
United States Supreme Court case on the Section 223(a)(13) separation requirement.

In Ralston, a 17 year old, Robinson, was originally sentenced in the District of Columbia
(D.C.) under the Federal Youth Corrections Act (YCA), 18 U.S.C. Section 5010(c), to 10
years' imprisonment after being convicted of second-degree murder. Under the YCA, he
was to be separated from adult (i.e., non-YCA) offenders and to receive special
treatment and rehabilitation services. Subsequently, Robinson was twice convicted of
assaulting a Federal officer and sentenced to consecutive adult terms. His YCA
sentence was revoked by the Bureau of Prisons (BOP) in accordance with BOP policy.

The issue before the court was whether a YCA sentence could be modified before its
expiration and, if so, whether this could be done by the BOP under its policy or only by
the sentencing court. The Supreme Court held that the YCA does not require YCA
treatment for the remainder of a youth sentence where the judge imposing a subsequent
adult sentence determines that such treatment will not benefit the offender further. The
BOP is not vested with the authority to revoke a YCA sentence but, the Court held, the
judicial determination that Robinson would not benefit from further YCA treatment
amounted to a judicial revocation of the YCA sentence. The Supreme Court's decision
rested on the Court's construction of the YCA and did not consider constitutional
arguments raised by the petitioner below.

Because Robinson was 17 years old when sentenced and placed with other "youth
offenders" up to age 22 under the YCA (18 U.S.C. Section 5006(e)), the issue has been
raised as to the consistency of the YCA with the Section 223(a)(13) separation
requirement. In California, for example, OJIDP has determined that the co-mingling of
adjudicated delinquents with convicted adult criminal offenders (under age 26) by the
California Youth Authority is in violation of Section 223(a)(13). In New Jersey, OJIDP
has determined that the transfer of incorrigible delinquent offenders, even those age 18
or over, by the Department of Corrections similarly is in violation of Section 223(a)(13).

The difference between these situations and that presented in Ralston is that California
and New Jersey correctional authorities were permitting regular contact to occur
between adjudicated "delinquent" offenders, i.e., youth who are not convicted of a crime
in a court exercising criminal jurisdiction, and adult criminal offenders, i.e., individuals
convicted of a crime who are not subject to juvenile court jurisdictions based on age and
offense limitations established by State law.l/ This situation is clearly within the scope
of the statutory prohibition on regular contact between adjudicated delinquents and
convicted adult offenders established by Section 223(a)(13).

1/See Office of General Counsel Legal Opinion No. 77-13, December 31, 1976.
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In Ralston, on the other hand, the 17 year old Robinson was not an adjudicated
delinquent. The D.C. Code, Section 16-2301(3)(A) (1973), provides for concurrent
juvenile and criminal court jurisdiction over persons 16 or older charged with murder or
other enumerated serious offenses. Under this law, the prosecutor exercised his
authority to "charge" Robinson with murder, thereby treating the offense as criminal
rather than delinquent. For purposes of Section 223(a)(13), this is similar to a waiver of
juvenile court jurisdiction and transfer of a juvenile to criminal court jurisdiction.2/
Once a juvenile has been charged in criminal court under a concurrent jurisdiction
statute (or waived and charges filed in criminal court under a waiver statute), the
separation requirement of Section 223(a)(13) no longer applies. Although the charged or
convicted 17 year old would, under the D.C. Code applicable in the Ralston case,
continue to be a "juvenile," he would lose his status as a delinquent (or lesser) offender
and could consequently be co-mingled with adult criminal offenders.3/ Unlike the
California Code, the YCA does not apply to alleged or adjudicated delinquents nor can
such juveniles be administratively transferred to adult correctional facilities under the
Federal Code as New Jersey correctional policy currently permits.

In sum, it is my conclusion that the YCA is not in conflict with the Section 223(a)(13)
separation requirement. Also, the application of the YCA in the Ralston case is fully
consistent with OJJDP's application of Section 223(a)(13) in California, New Jersey, and
all other States.

2/ The waiver option would also be available under the D.C. Code for any juvenile age
15 or over charged with a felony (D.C. Code Section 16-2307(a) (1973).

3/ Conversely, he could be co-mingled with delinquent juveniles even though charged
with or convicted of a criminal offense because he has not lost his status as a
"juvenile" as a result of the assertion of jurisdiction by a court exercising criminal
jurisdiction. He is a part of the so-called "swing group" of juveniles who may be
placed either with delinquent or adult criminal offenders.






TO:

Legal Opinion Lett
(Rétyped from copy

December 28, 1981

The Honorable Adam Benjamin, Jr.
House of Representatives
Washington, D.C. 20515

This is in response to your letter of November 5, 1981, and supplemental letter of
December 1, 1981, requesting that this office review a proposed amendment to the
Indiana Juvenile Code. The proposed Code amendment has been reviewed by the Office
of General Counsel, OJARS, and by appropriate staff from OJIDP's Formula Grants and
Technical Assistance Division.

The proposed Indiana Juvenile Code revision would amend IC 31-6-4-16 by adding a new
subsection (m) as follows:

(m) If:
(1) achild is a delinquent child under section 1(b)(2) of
this chapter;

(2) the.child has previously been found to be a delinquent
child under section 1(b)(2) of this chapter; and

(3) ajuvenile court has previously ordered a disposition
concerning the child under subsection (e)(3) of this section;

the juvenile court may place him in a secure private facility for children licensed
under the laws of any state (placement under this alternative includes authorization
to control and discipline the child) or award wardship to the department of
correction for housing in any correctional facility for children (such wardship does
not include the right to consent to the child's adoption).

As we understand subsection (m), it would provide the juvenile court with authority to
place a juvenile in a secure public or private correctional facility for children if the
juvenile:

(1) has previously been adjudicated a status offender and
removed from his or her home and placed in another home or
shelter care facility; and

(2) is subsequently adjudicated a status offender for a
second time.

gr






A "delinquent child" under IC 31-6-4-1(bX2) is defined as a child who leaves home,
violates school attendance laws, disobeys his parents, guardian or custodian, violates
curfew, or gives a false statement of age. Although called a "delinquent" under Indiana
law, such a child is the equivalent of a status offender--a juvenile who has committed an
offense that would not be criminal if committed by an adult--under the
deinstitutionalization mandate Section 223(a)(12)(A)) of the Juvenile Justice and
Delinquency Prevention Act of 1974, as amended (JIJDP Act). Section 223(a)(12)(A)
requires, in pertinent part, that:

"...juveniles who are charged with or who have committed
offenses that would not be criminal if committed by an
adult or offenses which do not constitute violations of
valid court orders, or such nonoffenders as dependent or
neglected children, shall not be placed in secure detention
facilities, or secure correctional facilities;"

Therefore, it is apparent that the proposed amendment to the Indiana Juvenile Code
would authorize status offender dispositions that are inconsistent with the
deinstitutionalization mandate of Section 223(a)(12)(A). States participating in the JJDP
Act formula grant program agree to achieve full compliance with Section 223(a)(12)(A)
within five years of their initial participation in the program and to then maintain the
full compliance status.

Under compliance criteria established by OJIDP regulation (46 F.R. 2566-2569, January
9, 1981), Indiana was determined to have met a standard of "full compliance with de
minimis exceptions." This was accomplished by the State reducing the number of status
offenders held in secure detention and correctional facilities by 76.5% over five years to
a level of 22.7 annual incidences of noncompliance per 100,000 of juvenile population.
However, in order for OJJDP to be able to continue to find Indiana compliant, the
regulation requires that the State continue to show annual progress toward achieving 100
percent compliance. In addition, the regulation provides that if a significant number of
the reported incidences of noncompliance are sanctioned by State law, the acceptable
level of noncompliant incidences is reduced and a plan must be submitted to modify the
State law. If this revision were enacted and implemented, it would be extremely
difficult for the State to continue to decrease the overall rate of status offender
institutionalization or, even if that effort were successful, to achieve a rate that is
acceptable under the de minimis criteria.

Consequently, it is OJJDP's conclusion that enactment of the proposed Indiana Juvenile
Code revision, permitting the placement of status offender juveniles who are "two time
losers" in secure correctional facilities, would virtually preclude the State from
maintaining its current status of full compliance with the JIDP Act
deinstitutionalization requirement. '

Charles A. Lauer

Acting Administrator,
Office of Juvenile Justice
and Delinquency Prevention






TO:

Legal Opinion Letter
(Retyped from copy)

February 24, 1981

Mr. Richard Lindahl
Corrections Department
State of New Mexico

113 Washington

Santa Fe, New Mexico 87501

This is in response to your request of February 13, 1981 for OGC review of a bill recently
introduced in the New Mexico legislature, SB 51. You asked for the review of three
provisions of this bill to determine whether they are consistent with the provisions of the
Juvenile Justice and Delinquency Prevention Act of 1974, as amended.

Section 18, Amending 32-1-27

This section of the bill provides basic rights which must be accorded to a juvenile
offender. I see no difficulty with this proposed provision.

Section 22, Amending 32-1-32(d)

This provision would permit a juvenile court to order a child adjudicated delinquent or in
need of supervision transferred to an "appropriate facility" of the Corrections and
Criminal Rehabilitation Department for up to 120 days for diagnosis, treatment, and
education, with a subsequent report to be submitted recommending a final disposition.
With regard to children in need of supervision, the only "appropriate facility" for
purposes of compliance with Section 223(a)(12)(A), the deinstitutionalization of status
offenders requirement, would be one which meets the OJIDP regulation definition of a
nonsecure facility. To the extent that State statutory authority would permit placement
of such juveniles in secure juvenile detention or correctional facilities, and such
authority were exercised, it could jeopardize future compliance with the
deinstitutionalization requirement.

Section 23, Amending 32-1-34(C)(3)

This provision would permit a child adjudicated as in need of supervision, and placed on
probation under conditions and limitations prescribed by the court, and who violates
conditions of probation more than twice, to be ordered by the court, after a hearing, to
be held in a secure detention facility for nonadjudicated delinquents for a period not to
exceed 21 days.






As you are aware, the Juvenile Justice Amendments of 1980, enacted December 8, 1980,
amend Section 223(a)(12)(A) to exclude juveniles who violate a valid court order from the
coverage of the deinstitutionalization requirement. Thus, were the above provision of SB
51 to be enacted and subsequently enforced in accordance with OJIDP regulations that
will establish the requirements of a valid court order, then the proposed statutory change
would not endanger New Mexico's compliance with the deinstitutionalization
requirement. While I cannot state with certainty what the OJIDP regulations will
require in order to establish that a court order is valid, the legislative history provides a
basis for the following general guidance:

A valid court order is an order entered by a court of competent jurisdiction which
involves or results from a judiciable controversy. The court must have the statutory
power to act by entering a judgment or providing a remedy in accordance with due
process requirements. To be a "valid" court order, the status offender must have
received adequate and fair warning of the consequences of violating the order.
Further, at a judicial hearing on the alleged court order violation, the juvenile must
receive full due process rights (as set forth in In re Gault and, following the court's
determination that there has been a violation, the court must further find that there
is no rational alternative to incarceration of the juvenile,

John J. Wilson
Acting General Counsel






Legal Opinion Memorandum
(Retyped from Copy)

SUBJECT: Use of Juvenile Justice Act Funds November 8, 1979
for Renovation/Construction of
Secure Detention Facilities

TO: James E. Gould FROM: John J. Wilson
Acting Director, FGTAD Attorney-Advisory
Office of Juvenile Justice Office of General Counsel

and Delinquency Prevention

THRU: David D. West
Acting Associate Administrator
Office of Juvenile Justice
and Delinquency Prevention

At your request, I have reviewed an issue raised by Utah as to whether funds
appropriated under the Juvenile Justice and Delinquency Prevention Act of 1974, 42
U.S.C. Section 5601, et. seq., as amended (Pub. L. 93-415, as amended by Pub. L. 94-503
and Pub, L. 95-115--Juvenile Justice Act) can be used for the renovation or construction
of secure facilities for alleged delinquent offenders. Utah proposes, as a possible
solution to the problem of lack of alternatives to detention of juveniles in county jails in
rural areas, that up to $390,000 be set aside for the renovation or construction of secure
temporary holdover facilities in two areas of the State. These facilities would have a
bed capacity of three. Development of these facilities was one recommendation
resulting from a technical assistance assessment conducted to consider viable
alternatives to incarceration of delinquents in county jails.

Utah requested the approval of the OJIDP Administrator for this proposed use of funds.
Section 227(a)(2) of the Juvenile Justice Act provides the following limitation on the use
of funds for construction.

Sec. 227. (a) Funds paid pursuant to this title to any public or private
agency, organization, institution, or individual (whether directly or through
a State planning agency) may be used for--

(2) not more than 50 per centum of the cost of the construction of
innovative community-based facilities for less than twenty persons which,
in the judgment of the Administrator, are necessary for carrying out the
purposes of this part.1/

1/ LEAA Financial Guideline, M7100.1A CHG 3, Chap. 7, Par. 10, October 29, 1975,
establishes rules for construction programs funded under the Juvenile Justice Act,
The Guideline clarifies that construction does not include the erection of new
buildings. Rather, it includes the acquisition, expansion, remodeling and alteration of
existing buildings, including initial equipment. Minor remodeling or repairs, defined
as the modificaton of existing space and utilities within an existing structure, in an
amount less than $5,000 or as approved by LEAA in response to a wrltten
justification, is excluded from the 50 percent construction minimum.
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Assuming, for purposes of this response, that Utah's proposed fund use falls within the
scope of the term "construction," the statute requires that any construction activity be
limited to "innovative community-based facilities for less than twenty persons" and be
approved by the Administrator as "necessary for carrying out the purposes of this
part."2/

OJIDP, in a negative response to Utah's request for approval, dated July 18, 1979, stated
that the Section 227(a)(2) limitation precludes approval of the request. OJJIDP advised
that the definition of "community-based facility" in Section 103(1) of the Act as "a small,
open group home or other suitable place . . ." limits the use of construction to facilities
of a non-secure character. Utah has requested that this determination be reviewed by
OGC.

Utah's position is that the statutory definition of a "community-based facility" can be
read to encompass both "open group homes" and any "other suitable place," including a
secure hold-over facility. In support of this interpretation, the State points out that
Section 223(a)(10)(HXii) refers to "non-secure community-based facilities," thereby
implying the possibility of secure community-based facilities. Otherwise, the State
argues, use of the modifier "non-secure" would be redundant and superfluous.

While Utah makes a strong case for the programmatic value and need for small secure
hold-over facilities in rural areas, it is the opinion of this office that the construction
limitation must be interpreted to prohibit the use of Juvenile Justice Act funds for the
construction of secure facilities for juvenile offenders.

First, in determining whether the word "open" modifies only "group home" or also
modifies "other suitable place,"” it is instructive to read the full definition of community-
based in Section 103(1):

"(1) the term "community based" facility, program, or service means a
small, open group home or other suitable place located near the juvenile's
home or family and programs of community supervision and service which
maintain community and consumer participation in the planning operation,
and evaluation of their programs which may include, but are not limited to,
medical, educational, vocational, social, and psychological guidance,
training, counseling, alcoholism treatment, drug treatment, and other
rehabilitative services." '

Thus, such a facility would have these features:
(1) located near programs of community supervision and service; and
(2) maintains community and consumer participation in the planning,

operation, and evaluation of the facility's rehabilitative service
programs.

2/ The LEAA Administrator's authority to review and approve the necessity for
construction under Section 227(a)(2) has been delegated to the Administrator of
OJIDP by LEAA Instruction 11310.40B, January 4, 1978.
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These features would not be characteristic of secure short-term hold-over facilities or of
secure facilities in general. The focus on rehabilitation is absent from hold-over
facilities. '

Also, in statutory interpretation it is permissible to look at the "whole Act" in order to
give consideration to the overall policies and priorities of the legislative body.3/ A
major purpose of the Juvenile Justice Act is "to provide critically needed alternatives to
institutionalization" (Section 102(b)(2)). @ The formula grant program establishes
"community-based alternatives to juvenile detention and correctional facilities" as an
advanced technique funding area (Section 223(a)(10)). This section specifies in sub-
paragraph (4) that programs are to be geared toward means designed to reduce overall
commitments of juveniles to any facility, increase the relative use of non-secure
community-based facilities, and discourage the use of secure incarceration and
detention. The Special Emphasis grant program establishes a programmatic purpose to
"develop and maintain community-based alternatives to traditional forms of
institutionaliztion" (Section 224(a)(2)). These provisions indicate that the Act's focus on
alternatives to incarceration is inconsistent with an interpretation of "community-based
facility" that would permit limited Juvenile Justice Act resources to fund the
establishment of secure facilities for the incarceration of juvenile offenders.

Second, the only direct legislative history on the Section 227(a)(2) limitation is a
statement by Senator Roman Hruska, a co-sponsor of the 1974 Act, who noted during
floor debate on the Conference bill that the strict limitation placed on construction in
the Sentate bill had been retained:

"While the construction limitation is restrictive, it illustrates the
importance attached by the conferees to alternatives to incarceration of
juveniles." (120 Cong. Rec., S.15265, Daily Ed., August 19, 1974.)

Clearly, a secure hold-over facility fails to qualify as an alternative to incarceration.

Given these considerations as a guide to interpretation, we would consider the use of the
modifier "non-secure" before "community-based facilities" in Section 223(a)}(10)(H).to be
no more than a work of emphasis placed by the drafters to clearly indicate and stress the
intent to develop non-secure alternatives to secure institutions.

Based on these considerations, it is the opinion of this Office that Utah's proposed use of
Juvenile Justice Act funds for the construction of secure hold-over facilities is not
permitted under Section 227(a)(2) of the Act.

-3/ See Sands, Statutes and Statutory Construction, Section 47.02, p. 71.







TO:

August 30, 1979 Legal Opinion Letter
: (Retyped from copy)

Ms. Pam Roylance

Juvenile Justice Specialist
Bureau of Law Enforcement
Planning Commission
Boise, [daho 82720

This is in response to your request for an opinion as to whether Idaho must include
alcoho! offenses by a juvenile, i.e., illegal possession or consumption, in the annual
monitoring report required by Section 223(a)(14) of the Juvenile Justice Act to determine
a State's progress toward meeting the Section 223(a)(12)(A) deinstitutionalization of
status offenders requirement.

Your letter states that under Idaho Code Section 23-949 it is a misdemeanor for any
person under the age of 19 to consume or possess alcoholic beverages. The law thus
applies both to juveniles age 17 and under who are subject to juvenile court jurisdiction
and to 18 year olds who are adults under Idaho law. The issue is whether, because ‘18
year old adults fall under the alcoholic beverage law, this would remove alcohol offenses
committed by juveniles from the status offense category to the delinquency (criminal-

“type) offense category.

It is the opinion of this office that an alcohol offense that would be a crime only for a
limited class of young adult persons must be classified as a status offense if committed
by a juvenile.

Discussion

This particular issue has not previously been addressed by this office. In the Office of
General Counsel Legal Opinion 77-13, December 31, 1976, we distinguished the three
categories of criminal-type, status, and non-offender juvenile who are subject to juvenile
court jurisdiction. Criminal-type offenders and status offenders were categorized on the
basis of whether particular conduct of the juvenile would, in accordance with Section
223(a)(12)(A), "be a crime if committed by an adult" under the laws of a jurisdiction. The
opinion did not, however, reach the questioin of whether an adult should be interpreted to
mean any adult or all adults. .

It is apparent from the legislative history of the 1974 Juvenile Justice Act's Section
223(a)(12) requirement for deinstitutionalization of status offenders that Congress
considered it inappropriate, both from equal protection and effective treatment
standpoints, to place juvemles who were not alleged or adjudicated to have engaged in
substantive criminal conduct in juvenile detention or correctional facilities.






The Senate Judiciary Committee Report on the 1974 Act (S. Rep. No. 93-1011, July 16,
1974) strongly makes the point that non-criminal juveniles should be channeled to social
service and other appropriate resources outside the juvenile system:

"... it is well documented that youths whose behavior is non-criminal--although
certainly problematic and troublesome--have inordinately preoccupied the attention
and resources of the juvenile justice system. Nearly 40 percent (one-half million per
year) of the children brought to the attention of the juvenile justice system have
committed no criminal act, in adult terms, and are involved simply because they are
juveniles. These juvenile status offenders generally are inappropriate clients for the
formal police courts and corrections process of the juvenile justice system. These
children and youth should be channeled to those agencies and professions which are
mandated and in fact purport to deal with the substantive human and social issues
involved in these areas." (p. 221)

The results of such a diversion of status offenders would, according to the Report, be as
follows:

"...if the status offender were diverted into the social service delivery network, the
remaining juveniles would be those who have committed acts which, under any
‘ circumstances, would be considered criminal. It is essential that greater attention

be given to serious youth crime, which has increased significantly in recent years.
These children and youth are appropriate clients for the formal process of the
juvenile justice system." (Emphasis supplied) (p. 222)

The clear implication from this language is that the status offender category .includes
conduct that would, under circumstances, not be considered criminal. In Idaho this would
include possession or consumption of alcoholic beverages by anyone over 18,

In its 1974 publication entitled, Status Offenders: A Working Definition, the Council of
State Governments defines the term "status offense' as follows:

"A "status offense,”" as used in the literature and in the delinquency field, is any
violation of law, passed by the state or local legislative body . .. which would not be
a crime if committed by an adult, and which is specifically applicable to youth
because of their minority."

The definition adds an additional element to the concept of a status offense—-that it is an
offense applicable to a group of persons because of their minority or youth. It would be
inconsistent with this concept to define "status offense" solely in terms of whether
particular conduct is proscribed based on a person's reaching the age of majority or the
age at which juvenile court jurisdiction ends. ‘






In sum, it is more consistent with the overall thrust of the Juvenile Justice Act, the
existing legislative history, and the concept of "status" as a determinant of proscribed
behavior to define an offense that is applicable both to juveniles and a narrow range of
young adults as a status offense.

Under the Idaho law an 18 year old violator of the alcoholic beverage law is an adult
status offender, and as such, outside the scope of the Act's coverage. Those under the
age of 18, who violate the alcoholic beverage law, are juvenile status offenders within
the purview of the Section 223(a)(12)(A) requirement. Therefore, they would have to be
considered in the State's monitoring report on compliance with the deinstitutionalization
requirement. -

John J. Wilson
Attorney Advisor
Office of General Counsel






Legal Opinion 79-3—Impact of Proposed Minnesota Statutory
Revision on Compliance with Juvenile Justice Act Deinstitu-
tionalization Requirement—May 11, 1979

TO: Chairman, Criminal Justice Committee
St. Paul, Minnesota

The Office of Juvenile Justice and Delinquency Prevention (OJJDP) has
referred your letter of March27, 1979, to this Office for review and comment
on H.F. 695 and its implications for continued LEAA funding supportinthe
State of Minnesota under the Juvenile Justice and Delinquency Prevention
Act of 1974, 42 U.S.C. §5601, et seq., as amended (Public Law 93415, as
amended by Public Law 94-503 and Public Law 95-115) (hereinafter
Juvenile Justice Act).

H.F. 695 would amend Section 260.173 of the Minnesota Juvenile Code to
permit the placement of certain types of juvenile status offenders in secure
detention beyond the 24-hour period currently provided by State law. This
authority would be limited to status offenders who have “escaped” from a
shelter care facility or who reside in a State other than Minnesota and have
been absent from their home for more than 24 hours without permission. In
addition, amendments are proposed to Section 260.185 that would permit
adjudicated status offenders to be transferrred to a county home school or to
the custody of the Commissioner of Corrections. These additional dis-
positional alternatives would be available only in limited circumstances.

Section 223(a)12)(A) of the Juvenile Justice Act requires that each State
participating in the act’s formula grant program submit a plan to:

(12)(A) provide within three years after submission of the initial plan
that juveniles who are charged with or who have committed offenses that
would not be criminal if committed by an adult, or such nonoffenders as
dependent or neglected children, shall not be placed in juvenile detention
or correctional facilities;

While the statute requires full compliance within a 3-year time frame,
Section 223(c) provides for continued eligibility to participate if a State
meets specified requirements: .

(c) The Administrator shall approve any State plan and any modifica-
tion thereof that meets the requirements of this section. Failure to achieve
compliance with the subsection (a)(12XA) requirement within the three-
year time limitation shall terminate any State’s eligibility for funding
under this subpart unless the Administrator, with the concurrence of the
Associate Administrator, determines that the State is in substantial
compliance with the requirement, through achievement of deinstitution-
alization of not less than 75 per centum of such juveniles, and has made,
through appropriate executive or legislative action, an unequivocal
commitment to achieving full compliance within a reasonable time not -
exceeding two additional years.

In commenting on H.F. 695, it is important to note that Minnesota has
been a participant in the act’s formula grant program for 3 years. Thus
the State, to be eligible for a fiscal year 1980 formula grant award, must
demonstrate both substantial compliance and and unequivocal commitment
to achieving full compliance within the next 2 years. Viewed in this context,
it appears that the amendment proposed to Section 260.173, if enacted,
would preclude the LEAA Administrator from the requisite determination
of an unequivocal commitment.






An alleged or adjudicated status offender who is placed in and ordered to
remain at a shelter facility, and who departs from the facility without
authorization, would still be a status offender if administratively placed ina
detention or correctional facility under the authority of the proposed
Section 260.173 amendment. A status offender’s unauthorized departure
from a shelter facility could be the basis for placement in a detention or
correctional facility and be consistent with Section 223(a)12)(A)
requirement only if three conditions are satisfied: (1) “escape” is a crime in
Minnesota if committed by an adult; (2) “escape” under the Minnesota law
includes unauthorized departure from a nonsecure facility; and-(3) the
juvenile is charged with being a delinquent or is adjudicated a delinquent
for committing the crime of escape. :

Neither the Juvenile Justice Act nor Office of Juvenile Justice and
Delinquency Prevention policy provides for treating out-of-State runaways
differently from runaways who reside in the State where they are taken into
custody. A juvenile detained as an out-of-State runaway may not be placed
in a Minnesota detention or correctional facility pending return to the State
of residence, whether under the terms of the Instate Compact on Juveniles or
otherwise.

In sum, the proposed amendment to Section 260.173 to permit the
placement of status offenders who escape from a shelter facility placement
ordered by the court or out-of-State runaways in detention or correctional
facilities beyond 24 hours would, except in narrowly defined circumstances,
be inconsistent with the Section 223(a}12)(A) deinstitutionalization
requirement. It appears that the proposed amendment to Section260.173 is
intended to provide broad authority beyond these narrow circumstances.
This analysis forms the basis for the conclusion that enactment of the
amendment would virtually preclude a finding of an unequivocal
commitment to full compliance with the deinstitutionalization requirement,
as required by Section 223(c), in the State of Minnesota. As a practical
matter, it would almost certainly result in a future finding of actual
noncompliance by the State of Minnesota with the Section 223(a)12)(A)
requirement.

The proposed amendment to Section 260. 185 raises a somewhat different
concern. It is our understanding that there are both county home schools
and facilities operated by the Department of Corrections that would not be
classified as juvenile detention or correctional facilities under OJJDP
guidelines. To the extent that this would be the case and juvenile court judges
would exercise this new dispositional authority for adjudicated status
offenders in a manner that would not conflict with Section 223(a)(12)(A), the
proposal is not objectionable.

However, the amendment does appear to open the way for court
placements of adjudicated status offenders in facilities that are classified as
juvenile detention or correctional facilities. This could conceivably lead toa
situation of noncompliance at the end of the maximum 5-year period for full
compliance with the deinstitutionalization requirement, resulting ina loss of
formula grant eligibility for the State.

Minnesota’s existing Juvenile Code provisions, as amended and effective
in August 1978, are a model for other States to follow in meeting both the
letter and spirit of the Juvenile Justice Act’s thrust toward removing
noncriminal juveniles from inappropriate placements in detention or
correctional facilities. Given a reasonable length of time and sufficient
resources to develop viable alternatives to traditional institutional treatment
modes, problems in implementing the Juvenile Justice Act’s deinstitutionali-
zation requirement can be solved.






Legal Opinion No. 77-25—Classification of Juveniles as Status
Offenders—March 15, 1977

TO: Maryland Juvenile Law Clinic .

This is in response to your letter of March 7, 1977, regarding a legislative
proposal currently pending in the Maryland General Assembly. House Bill 1075
proposes to amend Section 3-801(k) of the Maryland Juvenile Causes Statute,
to read as follows:

(k) “Delinquent Act” means [an]:

(1) AN act which would be a ctime if committed by an adult; OR

(2) AN ACT COMMITTED BY A CHILD IN NEED OF SUPERVISION WHICH
VIOLATES A COURT ORDER.!

You ask whether the legislative proposal, if enacted and applied to an actual
case, would be in conformity with Section 223(a)(12) of the Juvenile Justice
and Delinquency Prevention Act of 1974, 42 US.C. §5601, et seq., as
amended (Public Law 93-415, as amended by Public Law 94-503) (hereinafter
Juvenile Justice Act).

Section 223(a)(12) of the Juvenile Justice Act requnres as a condition for
the receipt of formuia grant funds that -the State’s plan submitted in
accordance with the act:

(12) provide within two years after submission of the plan that juveniles who are
charged with or who have committed offenses that would not be criminal if committed
by an adult, shall not be placed in juvenile detention or correctnonal facilities, but must
be placed in shelter facilities;".

LEAA State Planning Agency Grants Guideline M 4100.1F, Chapter 3,
Paragraph 52i, January 18, 1977, defines “juveniles who are charged with or
who have committed offenses that would not be criminal if committed by an
adult” as “status offenders.” To assist States in distinguishing status offenders,
criminal-type offenders, and nonoffenders, the guideline incorporates by
reference the classification system developed in “Status Offenders: A Working
Definition,” a document published under an LEAA grant by the Council of
State Governments (COSG). ‘

The COSG document defines a “status offense” as ““...any violation of law,
passed by the State or local legislative body...which would not be criminal if
committed by an adult, and which is specifically applicable to youth because
of their minority.” (Status Offenders: A Working Definition, Council of State
Governments, 1975, at p. 3.) This definition of status offense encompasses the
Maryland Juvenile Causes Statute’s definition of “Child in need of supervision”

(§3-801()):

(f) “Child in need of supervision” is a child who requires guidance, treatment, or
rehabilitation because

(1) he is requir