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ABSTRACT

This study focuses on the role that money plays in the
outcome of criminal cases. Do similar cases, represented by
different attorney types, receive similar case outcomes? Is
case outcome related to fees and salaries received by attorneys?

A study of indicted robbery and burglary cases repre-
sented by three attorney subgroups (i.e., public defender, court
appointed counsel, privately retained attorney) was undertaken
in three high crime jurisdictions (Washington, D.C., Prince
George's County, Maryland and Alexandria, Virginia), each with
a different defense system ("mixed," defender office and ad hoc,
respectively). Statistical data was gathered from 642 case
files. Fifty-one (51) interviews were conducted.

Data indicate that differences in charge outcome (i.e.,
guilt vs. non-guilt, severity of final charge) among cases repre-
sented by different attorney subgroups are not statistically
signifiéant. Prosecutor policies and the court workgroup "equalize"
justice. In no jurisdiction, for either robbery or burglary cases,
was severity of sentence (i.e., confinement vs. probation) re-
lated to the type of attorney representing the case. Some
sentencing differences appeared in two jurisdictions with the
clienﬁs of the privately retained attorney receiving shorter
sentences of probation and/or confinement for the charge of
burglary. A constellation of defendant characteristics which
distinguish clients of private and publicly paid attorneys, and

court mores on sentencing serious crimes account for these

[
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results. Differences in financial incentives received by

different attorney subgroups were not related to differences

in case outcome.

Recommendations focus on reviewing eligibility standards
for indigent services, examining the work conditions of the
court appointed attorney, and encouraging closer scrutiny of

the specialty of criminal defense by the private bar.
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PREFACE

The sociologist who studies the criminal justice system
frequently comes to very different conclusions from the lawyer
who practices within that system. The dictates of sociology
require the researcher to examin¢ large numbers of cases; the
lawyer focuses on the individual case before him or her. The
sociologist studies the interactions of groups of inaividuals
over time who establish routines of behavior. The lawyer
concentrates on the facts of the specific case, the evidence
on hand, the technical defenses available.

As a trained sociologist, I have tried to "hear" what
the lawyers interviewed said about facts, evidence, case
uniqueness and integrate it with the methodological require-
~ments of my discipline. The range of opinions offered by
lawyers on every topic--without some hard data as an anchoring
point--would have led into a maze from which I might never
have emerged. By study's end it was clear that a picture of
money and its relation to case outcome could not have emerged
without attending to both perspectives.

An immense amount of data were gathered in the course
of this project; more than could be used for any one report
which hoped to maintain a ‘focus. Thus, the decision was made
not to arrange the data for three-way jurisdictional compari-
sons, but to understand each jurisdiction on its own terms-—-—

and then see if the information created patterns. Remarkably,

- ——— e
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both guantitative and qualitative findings are similar across
jurisdictions. |

I would like to thank Cheryl Martarano,‘Linda McKay
and Pat Langon of the National Institute of Justice for their
substantive suggestions and moral support throughout the
study. Debra Kelley played a particularly important role as
my assistant throughout the many stages of this study. She
remained stoic as she nearly froze in the poorly heated library
of Prince George‘’s County Courthouse, gathering data from case
files; she was insightful as we discussed our "sense" of the
differences and similarities of the jurisdictions studied;
she contributed to the first draft of several sections of this
report. Professor Richard Bennett, of the School of Justice
at American University, acted as my statistical consultant
and was always there with both assistance and a pleasant word
when numbers were being crunched and recrunched. To all the
lawyers who donated their time and truthfulness, I owe a large
debt of gratitude. My husband, Dr. Steve R. Pieczenik, with
me through another project, never ceased to move me towafd |
completion with his daily question, "when will it be done?"

The project is now completed and all mistakes and

errors, of course, are mine.

T

EY¥ECUTIVE SUMMARY

The business of America is business. Big business.
Building a B-1 bomber at a cost of $1 billion. Filming a
movie for $11 million and expecting it to grosé $80 million.
Merging a retail corporation with an investment company to
combine assets totalling $40 billion. While few Americans
think of publicly funded operations from a "bottom line"
perspective, $26 billion a year in public funds goes into the
criminal justice system. Big business for taxpayers.

Estimating conservatively, the criminal justice system
costs the taxpayer in 50 states almost $450 million. Police
protection accounts for 53.2% of this figure; corrections,
24.7%; the judiciary, 13.1%; prosecution, 5.9%; defense, 1.5%.
Any criminal defense lawyer--public defender, court-appointed,
or privately retained--would argue that defense is last on the
list because defendants are not "popular" people, and that free
representation smacks of fraud being perpetuated on the law-
abiding.

The cost of public defense systems across the country--
or perhaps more correctly stated, the amount of money a par-
ticular governmental level is willing or able to spend on
public defense--varies widely from state to state. Alabama
pays a low of 45¢ per capita while the District of Columbia
pays $10.28 per capita. California pays $3.94 per capita

while Alaska pays $8.18 and Utah, $.95. The relationship
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between per capita cost and guality of representation, however,
is a continually elusive problem which cannot be resolved by
the information thus far available. The only pertainty is
that money is important in making the wheels of the system
turn.

At every level of government, a concern for money lies
close to the surface of every decision, and has begun to force
lawyers to consider their own financial interests in the
decisions they make. For example, where appointed counsel has
to receive court approval prior to incurring expenses, the
effect is to discourage requests. When compensation to the
appointed attorney is based on events, rather than work per-
formed, it encourages attorneys to curtail preparation time,
make quick plea bargains--and discourages efforts not remuner-
ated. '

While theoretically, the salaried public defender is
able to give each case the time and effort it needs, regardless
of money, techniques to decrease excessive case volume fre-
qguently take precedence in managing client representation.
Where public defender offices exist, they may be so insuffi-
ciently funded that space, equipment, staff and training may
be grossly inadequate, or have virtually no money for investi-
gative services, expert witnesses or transcripts.

Being a privately retained criminal defense attorney

may be less glamorous and lucrative than popular mythology

[POR———

holds. Even with fees considerably higher than those of the
public defender and court appointed attorneys, one criminal
defense attorney who is trying to surface the issue of’money
and case management for the entire legal profession lists
seven reasons "why it's hard to make a living practicing
criminal law":

1. The criminal defense economy is built on an
unsteady foundation, criminal defendants;

2. The legal profession is overpopulated, result-
ing in excessive competition for clients;

3. The high degree of transiency in the practice
- of criminal law has made the specialty a pro-
fessional "slum";

4. Poor working conditions make life--and pocket-
book--unpleasant for attorneys;

5. No one helps lawyers understand how to price
their work;

6. The existence of free legal services for
indigent defendants depresses fees for
private attorneys; :

7. Attitudes about criminal defense attorneys are
obsolete.

Study Focus and Methodology

It is the primary objective of this report to offer
the reader a look at the role money plays in case outcome.
Do similar cases, represented by different attorney types--
public defenders, court appointed attorneys, privately

retained counsel--receive similar case outcomes? Is case

e ——————— e
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outcome related to fees and salaries received?

Three sites were selected for the collection of both
gquantitative and qualitative data. The Washington, D.C. Superior
Court operates a "mixed" public defender-appointed counsel
system in which the public defender aEcepts approximately
15% of all indigent cases appearing before the court. The
Prince George's County Circuit Court (Maryland) operates
within a statewide public "defender system, " withxthe défender
office handling approximately 85% of the indigent casé load.
The Alexandria Circuit Court (Virginia) operates an ad hoc
or random appointment system for indigent defense. Under this
system, each judge controls his or her own apéaintments from
a listing of attorneys who have registered for criminal court
appointments. These three sites represent three of the four
major defense systems in operation around the country today.

Two charge categories were seiected for which statis-
tical data were gathered: Robbery and Burgiary, both as indicted
felonies. The decision to select Robberies and Burglaries was
made for several reasons: (1) These are crimes of grave con-
cern to the public, usually occurring between individuals who
are not acquainted (in contrast to assaults and homocides).
(2)'Eachﬁpf these crime types is among the most frequently
occurring felony in each court studied. (3) Stakes are high

for the defendant, in terms of potential final charge and

vii

sentence; comparisons among what different attorneys "can do"
for their clients might be particularly visible. (4) There
existed a good two-way and three-~way comparison among attorney
groups studied on each of these charge categories.

Statistical information wés gathered on 206 cases in
the District of Columbia, 265 cases in Prince George's County,
and 171 cases in Alexandria. The differences in case numbers
per jurisdiction are related primarily to whether a comparison
among two or three attorney tf@es could be made. The informa-
tion covered data on the defendant's background (e.g., age,
race; prior convictions), the criminal action (e.g., nature of
the offense, weapon present), case management (e.g., bail
status, time interval from indictment to final charge) and
case outcome (e.g., outcome of a plea or trial, sentence
imposed) .

Fifty-one (51) interviews were undertaken: District of
Columbia=~16; Prince George's County-18; Alexandria-16. Defense
attorneys, prosecutors and judges were spoken with‘at each
location. Questions focused on case management and outcomes of
typical robberies and burgléries. Interviewees were also
asked to comment on their perception of defense attorney

differences in handling such cases.
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Public Defenders

The public defender systems utilized by the jurisdic-
tions studied differ not only in structure but in history and
personality. The Public Defender Service of the District of
Columbia began 12 years ago, and continues to operate more as
a private law firm than as a public bureaucracy. Recruitment
of staff is national. The ability to limit caseload is-a
priority. Legal innovation is encouraged. The operations
are considered "exemplary" by the government.

In Prince George's County, the Office of the Public
Defender is struggling with the host of problems which typi-
cally accompany a defender office which represents the large
majority of indigents. Caseloads grow without the increase in
staff. Resources are stretched thin. Local attorneys lose
interest in the practice of criminal law. Fortunately, a
history of excellent leadership at the top has minimized some
of the problems for the defenders and maintained the appearanée
of competency among attorneys in the private bar.

In Alexandria, Virginia, the strength of the tradi-
tional ad hoc system has resulted in a resounding defeat to a
proposed defender office. To some extent, the defeat was aided
by the poor "approach" of the State government's representa-.
tives. In a second attempt, however, the proéonents_of greater

efficiency in cost and operation which are trying to impose

TSI
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an experimental public defender office may not be so easily

defeated.

Court Appointed Counsel

The attorney who takes court appointments is at the
mercy of a system which has "fixed" the payment scﬁedule and
the payments mechanism. In all jurisdictions studied, the
attorneys interviewed find both the payment schedule and mechan-
ism unacceptable.

Low fees, arbitrary reductions in vouchers and delayed
rayments have forced attorneys to make their own compromises
with the justice systems within which they work. 1In the
District of Columbia, the fee problems, mixed with an ineffi-
cient cqurt system, has resulted in a small core of private
attorneys who take court appointments on a full-time basis.

To have less than a full-time appointments practice would be
financially impossible. In Prince George's County, the fee
problems led to a 25% reduction in attorneys who are now avail-
able for appointments, and the disappearance of a large group
of attorneys whose criminal practice used to be significant
(BQ%). In Alexandria, the‘attorneys may think that payments
are too low, but‘the absence of a public defender system has

kept the level of court appointments high. In this



xi

jurisdiction it is the free market economy, one’s knowledge “ play in the criminal courts in each of the jurisdictions
of system actors, the influx of large numbers of new law school studied. In the District of Columbia, the defendants simply
graduates, and an individual attorney's needs which deter= can't afford one; and those who can aren't pressured to do so.
?ine the extent of a court appointments'practiCE- In Prince George's County, the Public Defender Office also
privately Retained Counsel ‘ is generous in its application of the eligibility standards,
Fee setting by the privately retained attorney is B ' and the large percentage of cases the Office handles leaves
anything buf‘an exact science. The primary factors which go '~ a very small pool of available clients. In Alexandria, the
into establishing the fee include: (1) time and amount of private bar is relatively healthy, with vague eligibility
work; (2) the client's ability to pay: (3) seriousness of the standards for a free defense and conservative judges, although
charge; and (4) the likelihood of collecting the fee. Added ‘ | the spector of an experimental office of the public defender
to these are such variables as the attorney's reputation, - looms in the city's future.

] ' ferral source, the
expected level of client demands, the re ' Case Outcome: Final Charge of Guilt

attorney's caseload, and publicity that a case 18 likely t?  ' There are several schools of thought on the subject
generate. of whether money influences case out¢ome. Polarizing them
For very idiosyncratic reasons, the privately retained into the "a-good-attorney-is-a-good-attorney" group and the
defense attorney is having an increasingly smaller role to "you-get-what-you-pay-for" group, is instructive.
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The first group believes in an explanation of the
nature of man which is inherently idealistic.

(Defense attorney) competence or incompetence,

their preparation or lack of preparation, would

depend solely on the individual . . . .

(Judge, PG)

Using this approach, problems which flow from inefficiencies
in court administration or inadequacies in the structure of
the defense system can be surmounted through the inherent
qualities of the individual attorney. A good attorney will
provide good representation whether the client is paying
$2500 for representation, whether the attorney will be reim-
bursed by the State at $298 for handling the case, or whether
the public defender is receiving the equivalent of §$100 fb;
the case.

The second group assumes that only the basest elements
in man's nature control his behavior. One gives only to the
degree one gets. The client knows it . . .

The expectation by the client is that if you

charge more money, there is more expectation.

(Defense Attorney, Va.)
and the attorney knows it . . .

The (free or low fee) case goes to the back

burner and you work on the things you get paid

for. 1It's only normal . . . if you have clients

that are paying you money and they are the ones

that are keeping you alive--so that you can pay

your bills at home--you are going to dedicate

yourself to those people . . . . (Defense
Attorney, PG)

et
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This group cites many areas in which money influences case
management by the criminal defense attorney, including: (a)
motions work; (b) investigations; (c) actual time spent on a
case; (d) the decision to offer a plea or go to trial; (e)
the ability to secure expert testimony; (f) the ability to
develop an individualized sentencing plan; and, (g) the ability
to undertake legal research.

Although there are exceptions to every rule, the large
majority of clients also assume that you get what you pay for.
That perception effects the likelihood of the client ¢ (a)
following the attorney's advice; (b) setting and keeping
appointments; (c) taking an active interest in his or her own
case; (d) maintaining a serious attitude about the’case; (e)
having faith in the attorney's ability; and, (f) expecting a
certain level of effort from the attorney.

Despite quite varied opinions from attorneys, judges,

and prosecutors in the three jurisdictions studied, differences

in charge outcome (i.e., guilt vs. non-guilt, and severity of

final charge) among cases represented by public defenders,

court-appointed attorneys, and privately retained counsel, are

not statistically significant. In the one exception, for

robbery cases in the District of Columbia, idiosyncracies of
case assignment appear to explain the statistics rather than
the quality of the representation given by different attorney

types.
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What is responsible for the appearance of "equal”
justice at the final charge stage? Interviews and observa-
tions lead us to conclude that it is related to: (1) prose-
cutor's policies in each of these jurisdictions that are
well-established, uniformly implemented, and widely known by
practicing attorneys; and (2) a process of adjudication which
is accepted and routinized in the daily interaction of defense
counsel, prosecutors and judges (i.e., court workgroups) who

share similar operational concerns.

Case Outcome: The Sentence

Sentencing is always "the bottom line" in a criminal
case. As one public defender-turned-privately-retained
attorney said:

Most of these guys aren't going to med gchool

next year. So that the felony or the mis-

demeanor doesn't mean squat: .Wg're talkl?g

business. Is a guy going.to jail? If he.s

going to jail, how much time are you talking

about? (Defense Attorney, PG)

But sentencing the convicted criminal is anything but
an exact science. Rather, the apparent inconsistencies of
sentences given for similar offenses have forced some systems,
including Prince George's County, to consider sentencing
guidelines in order to achieve some uniformity among cases.

- . < o
What variables account for sentencing inconsistencies:

Attorneys will tell you: (a) a given judge's sentencing

XV

philosophy; (b) a judge's stereotype of defendants; (c) an
attorney's sentencing tactics; (d) an attorney's experience in
court; (e) a prosecutor'é decision to take an active role in
sentencing; and (f) the defendant's behavior at sentencing.

But just as opinions regarding favorableness of final
charge are polarized into the "you—get—what-you-p;y for" group
and the "a-good-lawyer-is-a-good-lawyer" group, attorney opinions
on sentenéing are also divided. The former group pegs its opinion
that the;client-éaidwfor-attorney does a better job at sentenc-
ing on: (1) the additional resources money can buy (e.g., an
individualized work—-up of program élternatives for the defendant
from a center like the National Center on Institutions and
Alternatives, or a psychiatric evaluation and the promise of
treatmen@; and (2) the fact that the fee paid to the private
attorney is viewed by the court as punishment in itself.

According to our statistics, in no jurisdiction, for either

robbery or burglary cases, was severity of sentence (i.e., con-

finement vs. probation) related to the type attorney representing

the case. Some statistically significant sentencing differences
appeared in terms of length of confinement and length of proba-
tioni Clients of the privately retained attorney, indicted for
burglary, in both Prince George's County and Alexandria, were
more likely to receive shorter periods of confinement and/or
probation. There is no indication, however, that money "buys"
better lawyering from attorneys. Rather, money is an attribute
which distinguishes defendant froh defendant, rather than lawyer

from lawyer.
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Why do these statistically significant relationships occur
in only two jurisdictions,‘and only for burglary cases? It is
our opinion that: (1) a constellation of defendant charac-
teristics exist together which distinguish the clients of
private and court-appointed attorneys, giving the client§
of thekprivate attorney a sentencing "edge"; (2) but that the
"edge" does not work for crime(s) which are perceived as partic-
ularly serious by the court, such as robbery.

Where the defendant has money to hire an attorney, he
or she is also likely to have a job--and a supervisor who can
testify at the sentencing hearing. If the defendant has a
family which has managed to scrape together.the money to hire
an attorney, they can probably also come up with a minister
or other pecople in the community to swear that the{defeﬁdant
is not a threat. Where the defendant has money to hire an
attorney, the attorney can make use of such fee charging re-
sources as the National Center on Institutions and Aléernatives
and the packaged program they will develop for the individual.
Sb imoney wins out. But not for its ability to "buy" justice.
And not for its ability to spark an attorney towards better
results. Rather, money wins out for the range of variables
that money attracts——sgcurity, Stability, employment, family.
Variables‘which are im;ortant in sentencing but which are

difficult on which to gather statistical data.

f“

xvii

Only in the District of Columbia, where no statistical
significance was found, was our comparison only between the
public defender and the court-appointed; attorneys whose

clients do not differ on the employment variable.

Conclusions and Recommendations

As goes the Washington metropolitan area, so goes the
nation? We have no evidence to conclude that criminal defense
services around the country are either as high in caliber as
they are in the jurisdictions studied, or that the systems are
as uniform in dispensing justice to the majority of cases,
irrespective of whether the defending attorney is getting paid
by the client, the court, or the state.

We are saying, however, that in the three jurisdictions
studied, the ability of a client to pay for his or her own
attorney does not alter case outcome to any statistically
significant degree. 1In fact, when case management techniques
could change with the amount of money available--such as pro-
viding expert witnesses, aoing in-depth investigations--system
constraints conspire tc regress the extremes towards the mean.
Any peaks in the curve of individual attorney differences in
financial "incentives"--and possible concomitant differences
in case outcome--are flattened out by consistently applied
pfosecutor policies and the routinized work styles and under-

standings of criminal justice actors who interact on a daily
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basis. 1In the few cases where sentencing differences statis-
tically favor the client retaining his or her own attorney,

the fact that the defendant has and spends the money is more

important than the fact that the attorney is receiving the

money to spend on the case. Money is an attitude that attaches

to the defendant and not the attorney. It is an attitude that

influences the sentencing judge and the probation officer who
writes the pre-sentence investigation report. It enables the
attorney to marshall the support of the community--the employer,
the minister, the friend. Money and its accoutrements attaches
mainly to the defendant, not the defender.

Looking at the data and the meaning we take from it,
it is the defense system and the defense attorney that are
taking the beating, not the defendant. It may be time toﬁshift
from worrying about uniformity of case adjudication for the
garden variety criminal case for a while, and start worrying

about the system which providesfiawyers to its citizens.

A Career in Criminal Law: Unrewarding

It is hard to make a living as a private lawyer prac-
ticing criminal law. The criminal defense economy is built
on an unsteady foundation--the criminal defendant. The legal
profession is overpopulated--and the overpopulation finds its
way to criminal law. Poor working conditions, such as court-

house inefficiencies, affect a lawyer's pocketbook. The
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existence of free legal services depresses fees--and no one
helps lawyers understand how to "price their work" in the first
place. Given the fact that criminal defense lawyers are fac-
ing greater complexities and requirements in the criminal
process, more stringent standards in many states for the
effective assistance of counsel, and a U.S. Supreme Court
decision denying the public defender immunity from suit in
malpractice cases, it is a wonder why lawyers who specialize
in criminal defense still do.

What is the result? A legal speciality which attracts
a large number of young, inexperienced law school graduates
for a very short period of time. As soon as a referral base
can be built, and a more general practice can be established,

a speedy exit from the practice of criminal law is made,

The Speciality of Criminal Law: Endangered

The legal speéialty of criminal law is in jeopardy.
This was least visible in the District of Coiumbia, perhaps,
where the Public Defender Service represents a small proportion
(15%-20%) of indigents. But upon clbser inspection, an
ineffigient court system‘(with waiting time unpaid), court
fees established ten yéars earlier (and not increasing with
inflétion), indigency criteria which create a large pool of
defendants who are eligible for "free" advocacy, a lengthy

adjudication process (which puts fee collection for appointed
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attorneys off for 1 1/2 years), and arbitrary cuts in vouchers
submitted by court appointed éttorneys, are only séme of the
reasons for an impaired system of private practice. What
remains of a private "system" is a core of 40-50 attorneys who
represent the large majority of court-appointed cases on a
full-time basis, and a smaller group of attcrneys who "go
where the bucks" are: gambling, drugs, prostitution. The
remainder of the attorneys drift into the system for their own
personal and.professional reasons and drift out again as quickly
as they can buiid up a general practice.

Most visible was the shift over a ten year period in
Prince George's County from a system based 100% on private
advocacy to one in which the Office of the.Public.Defender now
represents 85% of the criminal cases. Here, polarization among
privately retained practitioners was most evident: the small
group of attorneys whoseipractice is almost entirely criminal
law, aﬁd the large group of attorneys who used to have a
40%-50% criminal law practice which has currently slipped to
10% to 20%. With fees to court-appointed attorneys especially
low ($15 per hour out-of-court, $20 per hour in-court), even

the District Public Defender is having difficulty recruiting
' ' By v

attorneys for the panel.
In Alexandria, it is the spector of danger for the pri-
vatevpractitioner which has raised its head in the form of the

State's overture to the city to establish an experimental
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public defender office. The local bar association won "round

one," with the City Council tabling the issue; how many more
rounds it can win is unknown, in an atmosphere of cost effic-
iency and a small bureaucracy advocating publie advocacy
already in place at the State level.

In short, the numbér of criminal cases available for
representation by either the court appointed attorney or pri-

vately retained attorney is shrinking. Private advocacy is

giving way to public advocacy.

The System of Providing Defense Services: Searching

In metropolitan areas, new or expanding public defender
programs, using vague eligibility criteria and unchecked
personal data, are swallowing many clients who, in the past,
might have retained their own attorney. Since the 1963 land-

mark decision in Gideon v. Wainwright, organizing the practice

of criminal law into public defender offices has been the
"growth industry" of criminal law. By 1973, a nationwide sur-
vey of defense services estimated thaﬁ'there were 573 defender
agencies providing representation at the triél level in the
state courts. At that time, the offices served approximately
two-thirds of the nation's population. Today's figures are
undoubtedly higher. | |

Yet, while many of these offices are thriving at the

expense of court appointments and privately retained cases,
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a lack of funding is placing severe restéaints upon even these
organizations. While many of these restraints impact upon an
office's resources, funding cutbacks are also forcing defender
offices to decrease their number of staff attorneys. In-
creasing staff turnover as salary requirements are nbt being
met, comes with the times. Entire programs have already begun
to vanish at the state and county level with no replacements
in sight. According to the current director of the National
Defender Institute, "local governments have begun to push for
drastic reductions in defender agency spending . . . ."
Defenders are being advised to "make a concerted effort to
master the art of obtaining money."

Where local public defender offices do not exist,
assigned counsel jurisdictions are considering, or have just
begun, them. Increasingly, pressure is being exerted on state
governmehts from community groups, county administrators, bar
associations, to assist in the funding and development of
statewide systems.

. Given the trend to defender offices, the majority of

counties nationwide still use the ad hoc method (used in

Alexandria) of assigning counsel and are still responsible for

the complete funding of their respective systems. Where will

‘ Y
- the money come from in the future? What system is most

efficient? 1In an era of decreasing personal and property»‘

xxiii

taxes, anyone who can answer these questions has a bright

political future.

The Future

The question of what type of aefense system a juris-
diction should have must be viewed from the psychological,
professional, and econonic perspectives as well as the legal
one. How good is a system which affords equal justice to the
overwhelming majority of defendants yet gives the impression
to one group of defendants that they are being railroaded by
public defenders (even when they are nét)? Perceptions are
frequently more powerful change mechanisms than reality. How
good is a system of defense when it is losing an entire group
of attorneys who, to quote one of our interviewees, "will
never get the opportunity to go ahead and show what they can
do"? Especially wheﬁ the specialty is partly being lost
because of a lack of interest oh”the part of thé non-criminal
bar. And how good is a sstem of defense when its priméry goal
bécomes "How much does it cost" rather than "Did the attorney
enter the case at an appropriate state" or "Were there enough
resources for a proper investigatién"?

In short, it is reassuring to be able to state that in
;he}jurisdictions%studied, for the crime categories studied,
the defense system, fees and payment schedules, and attorney
type, do not necessarily bring with them disparaties of case

outcome. But they do bring attorneys who are losing their
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profession, defendants‘who feel like second class citizens
and politicians whose primary loyalty is to their sense of
economic mandate from the people who elected them, and not
justice for all.

A study of this nature and scope is not equipped to
generalize its findings too far afield, nor present an agenda
for national debate. It can, however, take what has been
observed in the three jurisdictions studied and recommend
specific areas of consideration.

A. Review Eligibility Standards for Indigent Services

Be it sour grapes or otherwise, the area of appropriate
eligibility standards for the indigent and marginally indigent,
and the resources évailable for checking data supplied Py
prospective clients of public defense, is an area in need of
attenti;n.

In each jurisdiction studied, private and public
attorneys estimated that anywhere from 10% to 30% of those
receiving free counsel were not qualified te do so. This is
a sizeable percentage of potential clients who might be more
appropriate in the free market.

On one side, the aébate is an economic one: given a
gap between the "going rates" charged by private attorneysm
for representing spécifie crimes (and individuals{ and the

defendant's as§ets, what are appropriate standards to establish
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for full or partial eligibility. Programs for the employed
defendant, for whom a $2,000 bill for a defense against a
burglary charge would be difficult to afford--the working
class poor--are virtually non-existent. This is one area with
which the private bar must come to terms if it is at all
interested in saving the criminal law specialty.

The debate, however, is as much philosophical as it is
economic. How much of a responsibility should the state assume
for an individual's legal-financial obligations? How much of
a responsibility should the individual assume--even if hargd-
ship ensues? An American Bar Association survey found that
unmet legal needs gf America no longer lie with the poor.
Rather, with the 70% of Americans who fall into the middle
class—-~those who don't qualify for free legal assistance and
who feel they can't afford standard legal fees.

B. Examine Conditions for Court-Appointed Attorneys

The problems that attorneys all around the country are
having with (a) the amount of money fixed for court-appointed
cases and (b) the manner in which payments are reviewed and
made, raise fundamental questions about money spent helping
attorneys defend accused criminals. The federal government,
in its efforts to eliminate the Legal Services Corporation
éna its general interest in fostering volunteerism, has

established its disinterest in providing free services and

 ————




xxvi

its interest in pro bono work. But with constitutional de-
cisions which have expanded the rights of citizens to free
counsel, the concentration of the poor in metrppolitan areas,
and the growth of the legal specialty of criminal law, pre-
cisely due to its complexities and frequent changes, a modern
solution is needed to an old problem. The majority of lawyers
are not in the position to offer pro bono services on a large
scale.

No policeman or fireman works without pay from

a sense of duty. Yet criminal defense lawyers

daily assume burdens which properly belong on

the collective shoulders of the public. (Defense

Attorney, Dallas)

The point is not that court-appointed attorneys should
necessarily be remunérated at higher rates. Or that the growth
of public defender offices should be contained. The point is
that looking closely at court-appointed attorneys--trends in
money, resources, numbers, individual demographics--may provide
a key to predicting the future of the specialty of criminal
law, and a better focus on options that defense systems will

have to consider if it is to meet the needs of the citizené.

C. The Role of the Private Bar

Is the criminal specialty worth saving as a specialty
for lawyers cther than those willing to be paid for and
attached to public service departments? If so, it seems that
the private bar must take an active interest in its "criminal®

colleagues.
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Taking an active interest, however, doesn't mean that
the delivery of criminal defense services need look like it
does today. For example, the concept of prepaid legal service
plans is only just being explored. While the overwhelming
percentage of Americans have some form of health insurance,
the concept of prepaid legal services is in its infancy. While
most plans envision offering easy access to an attorney at a
reduced rate, they are still at the level of development in most
states. An¢ “he use of prepaid legal service plans to provide
criminal defense services is perhaps its most shaky aspect.

Legal clinics are alsc only just in their infancy.
Essentially, they operate in the same way as the typical law
firm, except that the services they provide are focused on the
low and middle income family.

We are not advocating either legal clinics or prepaid
legal services or phasing out legal services for the poor.
Rather, we are making a plea for an increasing role for the
private bar in criminal defense--to study the shift toward

public advocacy and the impact it is having on its own members.



CHAPTER 1 -- CRIMINAL DEFENSE AS A BUSINESS

Introduction

Case #1

On the evening’of October 18, 1978, William Jackson
entered a Giant Food Store in suburban Maryland, walked up to
the manager's cage with a four-inch dark barrelled revolver
in his hand, and said to Betty Harris, "Give me all the money
or I'll kill you." Harris emptied the contents of theisafe,
$1713, into a white plastic bag she was given by Jackson and
returned the bag. Jackson fled on foot.

Later that evening, Jackson was identified by Harris
and another witness from a photographic line-up, and arrested
on warrant two days later. After being advised of his consti-
tutional rights, and refusing to make any verbal or wriiten
statement, Jackson was photographed, fingerprinted, placed on
$25,000 bond and booked into the County Detention Center. He
qualified for Public Defender representation.

.

Case #2

At approximately 7:30 a.m. on a cold December morning
in 1978, David Mundey, Raymond Paul, and Darrell Allen broke
into and stole a 1974 Oldsmobile Cutlass parked on the 1700
block of Southview Drive. As they drove ar;und they noticed
Marie Angeles and Nancy Roberts hitchhiking. Paul pulled the
vehicle over and picked upathe girls. After driving a few

hundred yards, Allen’turnedba:pund/from the front bassengerls
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seat, faced the girls with a small caliber revolver, and told
them it was a holdup. Mﬁnday, who was sitting in the back
seat behind the driver, pulled a sawed-off thirty-thirty rifle
from under the seat and pointed it at the girls. After the
girls gave Mundey their money and jewelry they were dropped
off, unharmed, at the side of a relatively untraveled road.

Using the girls' description of the vehicle, a Metro-
politan-wide police broadcast resulted in a fast speed chase
and the arrest of Mundey, Paul and Allen. The stolen property
was found in the car. When interviewed by the police, Paul,
the driver of the car, adamantly denied that he participated
in the offense, stating, "I didn't do it, but they say I did.
I don't like getting arrested for something I didn't do."
Each of the defendants was booked; arraigned, and chose to
hire his oWn'attorney.

Case #3

Mid-afternoon, January 10, 1979, the Royal Service
Station on George Palmer Highway was not busy. Larry Farms,
an employee, was approcahed by :two young men who said that
the cigarette machine had taken their money without depositing
the cigarettes. The men followed Farms to the office to
retrieve their lost change, pulled out a pistol, and forced
Farms to turn over $62.00 of the Station's money. The men

fled out the front door toward the rear of the service station.
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‘A few minutes later, a driver for the Yellow Cab Company,
who was on a routine call to an address near the Service
Station, was stopped by a police officer and told about the
robbery. When one of the two young men who entered the cab
said to the other, "I don't see any fuzz around," the driver
contacted his dispatcher over his radio and stated that he
thought his passengers were suspects in a gas station robbery.
The cab was stopped by police officers, the money was recovered
(as well as a .32 caliber revolver), and an arrest made. One
of the suspects, Dewey Manhall, was given a Public Defender
attorney; the other, Samuel Jones, was given a éou;t.appointed
attorney to avoid a conflict-of-interest on the part of the
Public Defender's Office.

* % % % Kk %

In each of the above cases, justice demanded that the
defendant was innocent until proven guilty, and entitled to
the best defense possible. Mr. Jackson (Case #1) received a
lawyer from the Office of the Public Defender, salaried at
$23,000 annually (approximately half of what his counterpart
in private practice earns). Mr. Mundey and his co-defendant
(Case #2) each retained an attorney privately. Mr. Mundey's
attorney charged him $2500--up front™-for whatever work on the
case would be needed, and an additional $1000 if ﬁhe case went
to trial. hMr: Jones (Case #3) was represented by an attornéy

appointed by the court. The attorney received $385 for his
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representation, based on a payment schedule established by
the State.

Mr. Jackson (Case #1) was indicted by the Grand Jury,
and subsequently pled guilty to (a) Robbery with. a Deadly
Weapon and (b) Use of a Handgun. The pre—sentence investiga-
tion report recommended a i0 year sentence. At the time of
sentencing, Mr. Jackson was in violation of his parole on one
earlier robbery conviction.

Mr. Mundey (Case #2) was indicted by the Grand Jury,
and found guilty by a jury trial of (a) Armed Robbery, (b) Use
of a Handgun and (c) Unauthorized Use of a Motor Vehicle. The
defendant, with a prior record of five convictions (including
breaking and entering a vending machine, forgery, armed
robbery) was sentenced to 20 years, the maximum period of
incarceration.

Mr. Jones (Case #3) had a trial before a judge and was

found guilty of (a) Armed Robbery and (b) Use of a Handgun.

The pre-sentence investigation report recommended a moderate
period of incarceration, to be suspended after 60 days time-
served. Mr. Jones had had several juvenile convictions
(trespﬁssing,irobbery) and one prior robbery conviction as an
adult.

Were the final charges and recommended sentences "just"?

Were they comparable, for these similar charges? Should




the defendant in Case #1 have gone to trial, rather than
have the public defender allow him to plead guilty to all
counts of the indictment? Would the defender have taken the
case to trial if he had been privately retained (and without
an excessive caseload), as did the attorney representing the
defendant in Case #2? On the other hand, would a plea in
Case #2 have been more advantageous to the client, but less
remunerative to the privately retained attorney? Did the
court?appointed attorney in Case #3 choose the "fast" trial
system-~-before a judge rather than a jury--to raise the fee
he was entitled‘to by the court, but limit his work hours?
Most importantly, was the outcome of each case--~the
final charge and sentence--related to the type of defense
attorney representing the defendant? Each attorney-—publﬂé
defender, privately retained, and court-appointed--was working
within a different set of financial incentives. Was case
outcome related to these differing fee arrangements? The

questions shape the report which follows.

Criminal Defense Asgs Big Business

The business of America is business. Big business.
Building a B-1 bomber at a cost of $1 billion. Filming a movie
for éll million and expecting it to gross $80 million.

Merging a retail ébrporation with an investment company to

combine assets totalling $40 billion. While few Americans
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think of publicly funded operations from a "bottom line"
perspective, $26 billion a year in public funds goes into the
criminal justice system. Big business for taxpayers.

Estimating conservatively, the criminal justice system
costs the taxpayer in 50 states almost $450 million.l Police
protection accounts for 53.2% of this figure; corrections,
24.7%; the judiciary, 13.1%; prosecution, 5.9%; defense, 1.5%.
Any criminal defense lawyer--public defender, court-appointed,
or privately retained--would argue that defense is last on the
list because defendants are not "popular" people, and that free
representation smacks of fraud being perpetuated on the
law-abiding.

The defense of indigents captures a significant propor-
tion of any criminal defense budget. Because the right-to-

counsel decisions of the Supreme Court have never directly

discussed payments for defense services, state and local govern-

" ments have been free to determine for themselves both level and

manner of financing these services. Information gathered in
the spring of 19812 indicates that 38% of the criminal defense
funds come from the state level, 61.5% from the county level,
and .5% from the municipgl level. Monies from the Law Enforce-
ment Assistance Admihistrgiion almost matched the total amount
contributed by all non-federal governments combined, although
the termination of that agency by the federal government in

April 1981 has all but ended this subsidy.



The cost of public defense systems across the country--
or perhaps more correctly stated, the amount of money a partic-=
ular governmental level is willing or able to spend on public
defense--varies widely from state to state. Alabama pays a
low of 45¢ per capita while the District of Columbia pays
$10.28 per capita (Appendix A).3 California pays $3.94 per
capita whiié Alaska pays $8.18 and Utah, $.95. The relation-
ship between per capita cost and quality of representation,
however, is a continually elusive problem which cannot be re-
solved by the information thus far available. The only cer-
tainty is that money is important in making the wheels of the
system turn:4

The criminal justice 'system' is one of the

leviathans of modern American civillzat}on. )

Like education, health, and transpor?atlon, 1?

depends on tax dollars, and each of its const1§uent

elements competes for the largest share. Knowlng

how to get the dollars is as important as knowing

how to do the job.

Set against the statistics presented above, the remainder

of this chapter explores the high and continually growing cost

of criminal defense, and the focal gquestions of this study.

Rising Criminal Defense Costs

Just as the cost of criminal defense has climbed steadily
over the last decade, it is likely to continue to do so in
the decade to come. Inflation and increasing caseloads seem

to be constants which annually squeeze a decreasing property
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tax base which supports the majorif& of criminal defense pro-
grams. Although the money to meet the costs may not be méde
available, the cost demands will necessarily exist. A crisis
of epidemic proportions is likely to result.

The real villains in the cost/payment imbalance are
thé requirements set by constitutional decisions, state statutes
and case decisions. The Sixth Amendmeﬁt to the Constitution
has received more than its share of attention over the last
two decades:

In all criminal prosecutions, the accused shall

enjoy the right to have the assistance of Counsel

for his defense.

In some states,5 the right to counsel before trial has been

extended to post-arrest interrogation, line-ups and other
identification procedures, preliminary hearings,‘bail hearings
and grand jury hearings. In addition to constitutional man-
dates. for trial representation in felony, misdemeanor and
juvenile cases, some states must also provide counsel for
mental commitment hearings, deportation proceedings and extra-
dition hearings. Post trial, several states have been covering
prison disciplinary hegrings,’grobation{and parole revocation
hearings, first appeai, and collateral attack.

- Sounds good, yet:

The Constitutional mandate to provide counsel

.« « o+ 1s simply not being followed in many
jurisdictions and those few criminal defense -
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‘agencies that meet even a handful of the national
standards can be counted on our fingers and toes.

6
At the state and county level programs have already begun to
vanish--with no replacements in sight.7 Local governments

have already begun to push for reductions in defender agency

_spending--for such things as training, technical assistance,

and pilot programs. And federal funding, which has been
criticai in the past, for econcmic, philosophical and emotional
support, has all but been eliminated.

So the race for limited funds is on. As LEAA monies
are eliminated, supporters of quality defense systems are
suggestingkanother look at private foundations,’at using funds
from Titie XX of the Social Security aAct, and at invéstigating
CETA (Department of Labor) and Action (VISTA) as realistiﬁ
sources for f’unding.8 States are scrﬁtinizing their existing
systems in an efforthto curtail the dramatic rises in cost.
West Virginia, for ekample, has had a statewide public defender
system under consideration for more than seven years. The
system currently proposed is expectedﬂtp substantially improve
the quality of repregentation, assure £hat costs are stabilized
and controlled over time, and providewdefendants with repre-
sentation required by the U.S. Constitution and West Virginia
law. |

In states where counties are free to determing which

types of delivery models are suitable in their jurisdictions,

12

contract criminal defense systems are taking on "bandwagon
proportions.":9 The controversy that "contract"” offices is
arousing within the defender area usually pits.price against
quality. In a city such as Alexandria, Virginia where the
state proposed to establish an experimental office of the
public defender, the local criminal defense bar voted against
such an office using reasons which included loss of potential
income to the private bar.

In short, at every level of government, a concern for
money lies close to the surface of every decision, and has
begun to force lawyers to consider their own financial inter-
ests in the decisions they make. For example, where appointed
cocunsel has to receive court approval prior to incurring
expénses (e.g., Detroit, Michigan), the effect is to discourage
requests.lo When compensation to the appointed attorney is
based on events, rather than work performed, it encourages
attdrneys to curtail preparation time, make quick plea bar-
gains--and discourages efforts not remunerated (e.g., Jackson

1 Where jurisdictions routinely refuse to pay

County, Oregon).l
for investigations, research, interviews, or pretrial motions
(e.g., Michigan), most counsel do not request these resources
and most requeéts are denied.12 Where investigative services

are available to the appointed attorney through the resources

of the public defender, they are infrequently used (e.g.,
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inadequate (e.g., San Francisco, Ca.},
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Washington, D.C.).13

frequently have no choice but to decrease the number of assign-
ments they accept for the court, or "load up" on cases to
establish a profitable volume operation which offers less
vigorous advocacy, fewer motions, fewer objections and less

creative defenses flor each client.l4

While theoretically, the salaried public defender is able
to give each case the time and effort it needs, regardless of

money, techniques to decrease excessive case volume frequently

take precedence in managing client representation. Where

public defender offices exist, they may be so insufficiently

| . funded that space, equipment, staff and training may be grossly

13 or have virtually no

money for investigative services, expert witnesses or trans-

1
6 Where resources

scripts (e.g., Marion County, Indiana).
exist in a public defender'sboffice, they may be under-
utilized (as in Detfoit, where attorneys do not trust the
abilities of the investigatbrs).17

While the economics of the criminal'defense attorney
who maintains a:brivate practice has received consistent
attgntion over the last few years, the literature is largely:
(1) anecdotal, where a practitioner advises his colleagues

on how he/she sets fees, (2) issue oriented, as in discussions

of minimum fee schedules set by 1oca%3bar associations (which

To increase their income, appointed attorneys
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are currently under attack in anti—trusé suits), or (3)
examinations of the ethical considerations involvéd in the
attorney-client relationship advised by the Code of Professional
Responsibility. Specific fees, office managemént and unique
fee problems rarely focus on the criminal attorney.

Even with fees considerably higher than those of the
public defender and court appointed attorneys, one criminal
defense attorney who is trying to surface the issue of money
and case management for the entire legal profession lists
seven reasons "why it's hard to make a living practicing
18

criminal law":

1. The criminal defense economy is built on an
unsteady foundation, criminal defendants;

2. The legal profession is overpopulated, re-
sulting in excessive competition for clients;

3. The high degree of transiency in the practice
of criminal law has made the specialty a pro-
fessional "slum";

4. Poor working conditions make life--and pocket-
book-~unpleasant for attorneys;

5. No one helps lawyers understand how to price: -
their work;

6. The existence of free legal services for
indigent defendants depresses fees for private
attorneys;

7. Attitudes about criminal defense attorneys are
obsolete. :

Hardly a list to encourage the new criminal defense attorney
or the law student who thinks he or she can be the next William

Bennet Williams.
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Study Focus and Methodology

It is the primary objective of this report to offer
the reader a look at the role money plays in case outcome.
Studies which focus on money and criminal defense--whether on
an individual attorney's fees, public defender salaries, or a
system's resources--are rare, and are likely to exist in
isolated pockets at the local level. By gathering statis-
tically sound data on case outcome by different attorney sub-
groups (i.e., public defender, court-appointed counsel, and
privated retained attorney) and relating it to data on fees
and financial incentives, this study attempts to broaden the
use of the case file data gathered. By conducting a study in
three high crime jurisdictions (Washington, D.C., Prince

George's County, Maryland and Alexandria, Virginia), each vith

a different criminal defense system ("mixed," defender office and

ad hoc, respectively), we are hoping to expand our ability to
generalize findings. Approximately seven hundred cases and
sixty interviews later, we are in a position to offer a few
comments on the subﬁect of money and defense counsel performance
which is not necessarily confined to the jurisdictions studied.
As the reader shall see, the trends in the data are too strong

for such limitations.

R e
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Relevant Literature

What have previoué researchers concluded about differ-
ences and similarities in case representation by different
attorney groups? One set of research on case disposition has
concluded that one type of defense attorney is likely to do

19

"better" for the client. Another set of studies concluded

that one type of defense attorney does not necessarily per-

form better than another but that each performs a different

20

role. Conflicting conclusions also exist among studies

focused on sentences clients received.21

Studies of the incentive structure within which attor-
neys work are almost non-existent, other than for authors to
have noted, in passing, the importance of the fee for both the

privately retained and court-appointed attorney in shaping

case-related attorney behavior. A study by Levin, for example,

-appeared to find almost accidentally that: (1) talk of the

fee dominated many interviews with attorneys; (2) judges and
prosecutors frequently described private attorneys' goals in
financial terms; and (3) private defense attorneys made state-
ments concerning strategies and behavior which inferred they
were motivated by money.Z? Levin concluded that the twin
goals of maximizing a fee and minimizing the time spent on a

case were held by these attorneys.

In another study not focused on finances, Eisenstein
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and Jacob in Felony Justice, found that the private attorney

in one large city attempted to ration his or her preparation

time and courtroom time according to probability of payment at

23 _
different case processing stages. Although the court

appointed attorney, being paid by the public defender's office,

had no problems getting paid, differences in hourly billing
rates fér preparation time and courtroom time appeared to
influence the manner in which a case was handled. Katz found
something similar in a different city, ". . . since the fee
(of the court-appointed attorney) cannot be increased regard-
less of what he accomplishes, another of the attorney's goals
in the criminal court is to minimize the time he devotes to.a

n24

case . . . . b

Much research and consideration has been given to #?e
organizational mode of analyzing criminal court decision-
making. Beginning with Blumberg's attempt to develop a concep-
tual framework for criminal courts based on theories of large
oiganizations (the court as a closed co_mmunity),25 subsequent
debaﬁe developed around whether courts could be categorized
as bureaucracies when they had neither the hierarchical struc-

ture nor a central management to control vrewards and sanctions.

Burstein conéludes that the organizational approach ?as become

a catch-all:27

26
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..+ - an eclectic theoretical orientation rather
than a uniform or systematic framework . . .

Some works employ classical bureaucratic concepts,
others use organization decision making and choice
theories; still others use contingency theories
and elements of small group theory, role theory

and exchange ‘theory.

We introduce the organizational perspective at this
point becausg the concept of the "subculture of justice" and
the "court workgroup" will play a larger role in later chapters:

the idea that accommedations, mutual goals and shared expecta-

tions arise among key court actors as these actors interact

daily.

Methodology

There are two basic interests which have shaped the
methodology of this project.“ The first is a theoretical concern
which attempts to understand how the court "work group" con-
cept of shared goals of defense, prosecution and bench manages,
if it does, to survive the divergent needs of public, court- .

appointed, and privately retained attorneys. The second is a

methodological concern which forces the researcher to look at

prior studies of criminal defense and shudder. Studies have
gathered data on final chérges and sentences and omitted case
processing variables. Empirical studies have limited or
missing qualftative data from interviews to adequately explain

statistical information. Qualitative studies have more-than-

you-can-digest insights, without supporting quantitative data.
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Findings vary, conclusions are difficult to ingegrate.

While this study cannot be all things to all readers,
in its own limited way it attempts to look clogely"at one
actor in the court workgroup (the defense), in his or her
several operational manifestations (public, court-appointed,
private), functioning in different defense system structures
(mixed, ad hoc, defender office) under divergent financial
reward systems (salary, statutorily regulated fee, free market
economy) and constrained by the needs of an overall system
and ongoing relationships with other actors in that system.
The result has been to select three jurisdictions, 642 cases
for guantitative analysis, 51 individuals for qualitative

analysis and analyze the findings.

Jurisdictions. Three sites were selected for the collec-

tion of both quantitative and qualitative data. The Washington,
D.C. Superior Court operates a "mixed" public defender-appointed
counsel system in which the public defender accepts approxi- .
mately 15% of al%‘iﬁdigent cases appearing before the court.

The Prince George's County Circuitfcourt (Maryland) operates
within a statewide public "defender system," with the defender
office handling approximately 85% of the indigent case lcad.

The Alexandria Circuit Court (Virginia) operates an ad hoc

or random appointment system for indigent defehée. Under this

system, each judge controls his or her own appointments from.
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a listing of attorneys who have registered for criminal court

appointments. These three sites represent three of the four

. 28
‘major defense systems in operation around the country today.

Hopefully, this selection of differing defender systems offers
another level of data analysis which will increase the sig-

nificance of any findings.

Charge Categories. Two charge categories were selected

for which statistical data were gathered: Robbery and Burglary,
both as indicted felonies. The decision to omit a considera-
tion of cases coming into the courts as misdemeanors was done
largely: (1) to "up the ante," in terms of the amount and nature
of preparation attorneys would be likely to put in on a case;
and, (2) to avoid having a large percentage of our.sample

"fall out," as nolle prosses or dismissals, as misdemeanors

are wont to do, for reasons not related to attorney performance.
The decision to select Robberies and Burglaries was

made for Severalureaéons: (1) These are crimes of grave con-

cern to the public, usually occurring between individuals who

are not acquainted (in contrast to assaults and homocides).

The robbery in this study, for example, might have occurred

as follows (taken from an official written statement of a

district attorney):
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On June 3, 1978, the defendant and other persons

approached (the victim) as he was walking on King

Street. The defendant and his companions grabbed

(the victim), threw him to the ground, beat and

kicked him, and took his wallet. They were

interrupted in this by an approaching vehicle.

They returned to (the victim) and completed the

robbery.
(2) Each of these crime types is among the most frequently
occurring felony in each court studied. (3) Stakes are high
for the defendant, in terms of potential final charge and
sentence; comparisons among what different attorneys "can do"
for their clients might be particularly visible. (4) There
existed a good two-way and three-way comparison among attorney
groups studied on each of these charge categories.

The decigion not to look into other charges was based
as much on the issues of (1) project feasibility in gatheq@hg
data on large numbers of comparable case types, and (2) specific
information known about other charge types (e.g., felony drug
cases handled by private or court-appointed attorneys are not
likely to be comparable; a large majority of felonious assault
charges are dropped or reduced on the basis of information
unrelated to defense attorney performance; grand larceny is
frequently reduced by the prosecutor on a re-evaluation of the

value of the property taken).

The decision to choose cases which were already indicted

\\\//
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was a key one; it put the different'types of defense attorneys
as much on a par as can be expected when trying to control

differences among cases. Differences in the quality of the

case, in terms of evidence, and the impact of early appointment
to the case (vs. late appointment) were also minimized by this
decision, as attested to by interviewees:

I think the impact of the defense counsel at
(and before) the indictment stage is minimal

. . . In the exceptional case they can have
impact if, in fact, you've got a bad charge and
the defense gets on it quickly . . . They
know that . . . we're square shooters and have
no interest in indicting a bkad case . . . But
usually I'd say their impact is minimal.
(Prosecutor, D.C.)

We asked:

Q. Does the lawyer in district court make a
difference in having a case indicted? Or at least
getting to the Grand Jury?

A. I think maybe that once (in 15 years) I
prevented an indictment . . . But generally,
no. (Defense Attorney, PG)

If an attorney gets into a case on the day of
presentment, and if he does some immediate
investigation and if he thinks the prosecutor's
case is weaker than the prosecutor does, he may
go into the U.S. Attorney's office saying, 'Look,
I've done an investigation in this case. I
don't think that you've got very much to talk
about.' Sometimes you can divert it from the
Grand Jury. But that's . . . a rare instance.
(Defense Attorney, D.C.)
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Cases and Interviews. Statistical information was

gathered on 506 cases in the District of Columbia, 265 cases
in Prince George's County, and 171 cases in Alexandria. The
differences in case numbers per jurisdiction are related
primarily to whether a compariscn among the three attorney
types could be made or whether it would be between two attorney
groups (Appendix B). The information covered data on the
defendant's background (e.g., age, race, prior convictions),
the criminal action (e.g., nature of the offense, weapon
present), case management (e.g., bail status, time interval
from indictment to final charge) and case outcome (e.g.,
outcome of a plea or trial, sentence imposed) (Appendix C).
Fifty-one (51) interviews were undertaken: District of
Columbia-16; Prince George's County-18; Alexandria-l6. Defense
attorneys, prosecutors and judges were spoken with at each
location (Appendix D). Questions focused on case management
and outcomes of typical robberies~and burglaries. For example,
the robbery case presented was of a stranger, in a dark street,
at gunpoint, with minimal property taken and no physical
injury to the victim. One burglary case presented was of a
home while the residents were away. For purposes of discussion,
variables were altered (e.g;, armed robbery vs. unarmed, home
burglary vs. store burglary). Interviewees were asked to

comment on their perception of defense attorney differences
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in handling such cases. 1In all cases, data on attorney back-
ground in law was discussed, as well as current trends in the
criminal justice system which might be affecting attorney

performance.

Conclusion

This study, in an attempt to understand one particular
problem of working as a criminal lawyer, looks into an issue
which any professional would be hesitant to discuss--money as
it relates to performance. Do similér cases--managed by
different attorngy types-~-public defenders, court-appointed,
and privately retained attorneys--receive similar case outcomes?
And is case outcome related to fees or salaries received? To
ease into interviews, the researcher frequently had to take
the interview out of the first person and ask questions about
"your collieagues." In that context, interviewees were remark-
ably relaxed and, across jurisdictions, responses were remark-
ably similar. Since the language the attorneys used was
frequently both precise and graphic in explaining attorney
performance, the attorneys "do the talking" through large

portions of this report.
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CHAPTER 2 -- PUBLIC DEFENDERS

Introduction

Each of the jurisdictions studied has a similar court
structure: a lower court, Grand Jury, and superior court. In
the lower court of limited jurisdiction, the felony cases
selected for this study were initially arraigned. 1In each
jurisdiction, the lowei court was held in contempt by inter-
viewees, viewed as a "circus," a "disgrace," a "free-for-all."
A place where little law was practiced;

Each svstem also uses a Grand Jury to indict its felons,
a procedure which has come under pericdic attack around the
country and which has been abolished in some court systems.

In each jurisdiction, interviewees agreed that the Grand Jury

served the purposes of the prosecution, and that there was

little an individual attorney could do to alter the prosecutor's

decision to treat a case as a felony or misdemeanor, or to
dismiss the charges altogether. |

The superior court is the trial court in each jurisdic-
tion. 1In the District of Columbia it is called the Superior
Court; in Prince George's County, Maryland and in Alexandria,
Virginia it is called the Circuit Court. After a felon has

been indicted by the Grand Jury, he or she is arraigned again

in the superior court. The charges or "counts"” of the

indictment are read aloud, bail is set (or reset), the appear-
ance of an attorney is entered, and the case is marked for

further court action.
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The manner in which each jurisdiction handles its plea
negotiations currently differs (primarily on the role that the
judge plays in promising a "cap" on a sentence). During the
time period for which cases were sampled, however, each juris-
diction operated similarly; judges played no role in plea

negotiations. The defense had to make its "deal" with the

- prosecutor, who did or did not offer to make recommendations

to the judge. Only recently have some judges in Prince George's

County begun to take an active role in what is known as a
"pre-trial coqference" in the hopes of avoiding trials and
speeding up case dispositions.

According to a much utilized classification system of
the manner in which the needs of indigent defendants are met,
the District of Columbia qualifies as an example of the "mixed"
defender and assigned counsel system. While defender offices
have always used the private bar to represent some small pef—
centage of cases, the true "mixed" system is more than use of
appointed counsel to augment an existing defender office staff;
it is a structured,~or§anized and coordinated blend of the
two, where there is substantial participation of the private
bar. In the District, the Public Defender Service (PDS)
represents approximately 15% to 20% of the indigent caseload;
CJA attorneys (court appointments) handle the remainder.

Prince George's County qualifies as a "defender office";
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this defense delivefy mechanism is defined by public or quasi-
public officials, appointed or elected, rendering defense
services through a salaried, full-time or part-time staff.
This system is the one which has achieved the most rapid
growth across the country over the past decade. However, even
where defender systems exist, non-defender attorneys are always
in need for conflict of interest caées, for cases in which a
legal specialty is needed (e.g., wiretapping), or where re-
sources dictate a sharing of the defense function for reasons
of efficiency. In P. G. County, the public defender handles
approximately 85% of all felony cases, but "panels out," using
a list of private attorneys, approximately 30% of those cases.
Most of those panelled out are lower court cases.

The oldest method of providing defense services is the
ad hoc method, or random appointment of counsel by the court
from a list of local attorneys compiled by either individual
judges or by the local bar. The defense system of Alexandria,
Virginia fits into this category. In other words, the private
attorneys in the city will be representing all of the indigents

along with their privately retained cases.
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The Public Defender Service (PDS)--
Washington, District of Columbia (DC)

Washington, District of Columbia, the nation's center

of political power, shows its big city face through the huge,

~modern glass and chrome structure that houses the Superior

Court. The lobby is the center for an elaborate surveillance
network of television monitors which cover all corridors of
the courthouse and securitf guards who police the judges'
chambers. The courthouse, itself, stands in the midst of a
high crime area. |

All of the statistics in D.C. are "big city." The
1981 crime rate was 86 crimes per 100,000, according to the

»

police department's Office of Crime Analysis. The prosecutor
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has a staff of 30 attorneys who consider for prosecution approxi-
mately 16,000 alleged crimes each year: 7500 felonies ahd
8500 serious misdemeanors. Fifteen judges sit_in the lower
court; 44 sit in the superior court. The Public Defender
Service consists of 56 salaried attorneys and 54 support
personnel (including investigators, legal interns and secre-
taries). |

Prior to 1970, the court "system" in the District was
composed of several separate courts with overlapping juris-
dictions. The 1970 Court Reform Act produced one trial court
of general local jurisdiction (the Superior Court) and one
appellate court of general local jurisdiction (the D.C. Court
of Appeals). All non-federal felonies committed in the DjstriCﬂ
(and serious misdemeanors) ére now within the‘jurisdictioﬂibf
the Superior Court. The D.C. courts themselves remain unique,
operating under Federal Rules of Procedure. This discourages
attorney cross-overs from other jurisdictions:

The private attorneys in Prince George's County
won't cross the line and try cases downtown

(in D.C.). 1It's referred to as the zoo and they
don't want to get involved in it. And it's because
the system is so confusing. (Defense Attorney,
D.C.)

* % % * * %
The Public Defender Service (PDS) was also established

in 1970,2 succeeding the Legal Aid Agency (founded in 1950).

By statute, the PDS is required to assist the courts in

e gt
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coordinating a system for appointing private attorneys to
represent indigents in criminal, juvenile, mental health and
other cases where the client is not represented by PDS. The
program is authorized under the Federal Criminal Justice Act,
and private attorneys appointed to represent indigents under
this Act are known as CJA attorneys.

PDS statutory authority covers representation for
indigents in a wide variety of cases: (1) criminal offenses
punishable by imprisonment of six months or more; (2) parole
and probation violations; (3) mental health commitment pro-
ceedings; (4) civil commitment proceedings under the Narcotic
Addict Rehabilitation Act; (5) juvenile proceedings; (6)
proceedings for commitment of chronic alcoholics; and (7)
proceedings related to confinement of persons acquitted on the

ground of insanity. According to the PDS's own propaganda,

the attorneys handle the most serious felony cases, and special

requests from judges, requiring enormous amounts of time--
substantially more than the prosecution of such cases or the
defense of less complex ones:3

Serious felony cases require continuous and
intense attorney-client consultation . . . the
development of effective and innovative pre-trial
release proposals; the careful framing of legal
issues~-often at the 'frontier' of current juris-
prudence--for an intensive pretrial motions prac-
tice and during ‘trial; on the scene investigation
by attorneys to attain a full understanding of
the facts of the case; exploration of a broad
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variety of defenses, many of which entail

especially time-consuming preparation . . .;

delicate plea bargaining negotiations; careful

preparation of alternative proposals on behalf

of each client at sentencing . . .

The average number of open cases for any one attorney
at a given time is 35 cases, a limitation set by the Board of
Trustees and internally controlled by monthly work load reports
to the Director. While the Public Defender.is authorized by
statute to take up to 60% of "persons who are annually deter-
mined to be financially unable to obtain adeguate representa-
tion," their actual caseload ranges between 15-20% of the
indigent cases in Superior Court. The rest of the caseload
is assumed by the CJA attorneys. The PDS's ability to iimit
its caseload is due in part to a politically powerful Board of
Trustees who wish to ensure the consistently high standards
which in the past have earned the status of "exemplary"
program for the office.4 The Board is selected by a panel
composed of the Chief Judges from the various courts in the
District; however, no judge serves onAthe Board. The Board
was intended to be an independent, autonomous, supervising
unit. |

" The budgetary provisions for the Public Defender
Service are part of the budget for the District of Col&pbia

and are reviewed and approved by both the city and Congress.

The salary for an assistant public defender ranges
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between $24,400 for the inexperienced attorney and a ceiling
salary of $50,000, comparable to that of the U.S. Attorney.
The issue of a salary increase, however, is not the highest
priority of the office. Most PDS attorneys interviewed

said they would prefer to see the agency suppliedrwith more
staff attorneys and support personnel.

For attorneys interested in practicing criminal law,
the Public Defender Sefviuaoffers an excellent training ground.
Incoming attorneys are given a six week training program,
supervision for two years by a senior staff attorney, and con-
tinuing legal educational seminars. They are able to gain
court experience to a greater degree than if they were employed
by a law firm because the Public Defender affords them the
opportunity to be in court often, to deVelop their skills and
have control over a manageable case load.

We have established a tradition and I think

it's a firm tradition that the number of cases

that we handle will be suitable to our own

individual capacities and our own needs to

serve the client that we have. (Public

Defender, D.C.)

The camargderie which exists within the PDS is a
commodity which is envied by the appointed attorneys, who
largely practice law as solo practitioners.

One of the most important things is that we

are like a law firm here. We talk to each other

a lot, we generate ideas among each other very
easily, because we're right down the hall from
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each other. We have a very close and in my
opinion camaradic relationship here. (Public
Defender, D.C.)

Perhaps there is no higher accolade for the PDS than what was
said in an interview with a Superior Court judge:

The Public Defender Service is head and shoulders
above everybody else in every stretch of the
imagination in terms of quality of defense, ade-
quate defense work, . . . they work together, are
salaried so they're not hustling the buck . . .
Obviously wisdom comes with age, one hopes, and
experience. And the more you've been doing it in
a first class manner the cdds are you're going to
do it better in a tough situation. (Judge, D.C.)

The Office of the Public Defender--
Prince George's County, Maryland

The Upper Marlboro area of Prince George's County is
rural, tobacco country with the appearance of a "sleepy hollow,ﬁ
according to one prosecuting attorney. Located on the narrow
main street is the courthouse, occupying En old red Victorian
brick building (circa 1880), built at a cost "not to exceed
$20,000" which included landscaping and the purchase of new
furniture,5 Designed to serve the small community which
inhabited Prince George's.County in the late nineteenth century,
numerous extensions and additions have since been constructed
to accommodate the dramatic population and case volume growth
as the largest suburban county in the District of Columbia

metropolitan area. The building currently sports massive white

Greek columns and portico (circa 1940). Since big city crime
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has come to Prince George's County, to enter the courthouse

the visitor must now pass through a metal detector. According

to an article which appeared in The Washington Post in 1981,
the metal detector resulted in the confiscatioﬁ of the follow-
ing items from visitors to. the Maryland county courthouse dur-
ing that year: 3,385 knives, 34 handguns, 522 cans of Mace,

95 scissors, 74 razors, 4 pﬁtty knives, 4 cork screws, 3 ‘
letter openers, 3 slapjacks, 2 blackjacks, 3 brass knuckles,

7 darts, a night stick, baseball bat, hoof pick, awl, teargas
gun, fork, syringe, hammer, ice pPick and a pair of Nunchukas.

The handsomely panelled interior supports the atmos-
phere of familiarity which characterizes the working courthouse
and its legal community. A small network of defense attorneys,
prosecutors and judges know each other well; many have changed
roles among judge, piosecution, public defense and private
defense, a situation which is relatively uncommon in the
degree to which it occurs in Prince George's County.

Unique to the Prince George's County court system is
the de novo apggal, which gives the defendant an automatic
right of appeal from a lower district court to the circuit
court. The office of the prosecutor (i.e., State's Attorney),
in order to discourage frivolous appeals, has recently insti-
tuted a policy of not accepting ple@as on de novo appeals.

Thus, those cases are forced to trial.



41

The pretrial conference, which invol&es the judge in
both plea negotiations and sentencing guidelines were recently
introduced into the system. Neither of these procedures,
however, were in existence during the years from which our data
were drawn.

% % % % %

The Office of the Public Defender operates within the

executive branch of the Maryland state government. Under the

Public Defender Act of 1971,6

the state embarked on what was
then a new concept--an office which extended representation
through all stages of criminal proceedings, including initial
custody, interrogation, preliminary hearings, arraignment, |
trial, appeal and certain post-trial matters. The govejpnor
appointed a three-member Board of Trﬁstees to oversee the
operations of the Public Defender Office and to appoint the
Public Defender of the State. This Public Defender, in turn,
and with the approval of the Board, appointed one District
Public Defender for each of the twelve court districts in
Maryland. The Prince George's County Public Defender Office
falls within the Seventh Judicial Circuit.

The first public defender, one of the leading opponents
to the establishment of such an office, set a standard for
high quality defense representation which continues to remain

a "benchmark" of the Office:
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When you institutionalize, at least governmentally
speaking, functions of legal practice, you remove

a lot of the motivation for excellent performance.
First of all, if you hire me and you pay me $20,000
to defend you in a murder, you're going to get
everything you possibly can get. And the reason

is not because I'm in love with you, but I'm in
love with your money. And to be known as a goddamn
loser is going to put you out of business quick.
When you governmentalize it (defense) then you in-
sure the pay check of the individual who is respon-
sible for performing. It is the exceptional
individual who can be totally motivated out of
pride and pride alone. In this county, I tell you we
are blessed. You would actually believe that some
of these public defenders themselves were going to
go to jail. (Judge, PG)

Initially, the Public Defender Office was staffed with
four attorneys, and no investigators. At the time this study
was undertaken, the staff had increased to eleven attorneys,
three investigators and support personnel. By July 1, 1982,
the Office was expecting to hire three new staff attorneys.

Staff attorneys handle an average of two new cases a
week, approximately 110 annually, relying on a panel of
private attorneys to take case overflow, conflict-of-interest
cases, and specialty cases on an appointmeht basis.

Eligibility for services of the Office of the Public
Defender is established by guidelines published by the State
Public Defender's Office, although the term "indigent" is
broadly defined, and clear—cu£ points which might distinguish
indigents from non-indigents do not exist. Defendants who

wish to apply for public defender eligibility are required
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to complete a form which asks about (1) the disposable income
of the person, (2) the nature, extent and liquidity of assets,7
and (3) the number of persons in the family. The State office
publishes a scale whiéh séts down an income allowance (dis-
posable income after normal deductions) and relates it to the
number of family members. For example:

Number of Family Members Income Allowance
$ 86 per week
113 per week
126 per week

139 per week

L N

Persons or families whose incomes are at or below the income
allowances and have no other liquid assets or interest in other
assets are eligible for Public Defender assistance.

In operation, the Office works on an honor system in
regard to eligibility, not having the resources to check éhg
validity of the information on the application. Interviewees
suggest that up to 1/3 of those given free representation may
not really be eliéible |

When defendants fall within the "gray area" of eligi-
bility, either because they are initially borderline in their
qualifications or because they become ineligible prior to
trial (e.g., they become employed), a fee reimbursement agree—.
ment is entered into with the Office. A contract is negotiated
with the Office whereby the defendant reimburses the Office
an agreed upon amount ovér_g perior of time. Such reimburse-

ments are usually moderate in their conditions, such as an
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amount not to exceed $125, payable at $10 a month. This
reimbursement is usually made a condition of probation by the
Court. Prince George's County collects anywhere from $1,000
a month to $4,000 a month from these arrangements.

The starting salary for an assistant public defender,
$24,714, is slightly higher than that of a prosecufor. However,
because the prosecutor's pay scale differs in its amount of
increases, after a short period of time the salaries are no
longer comparable. But the Public Defender is afforded an
option in Prince George's County that the prosecutor is hot;
an outside civil practice. While time may not perﬁit maintain-
ing such practice, the option is a "selling point" to prospec-
tive defenders and is available provided it does not interfere
with the primary job.

Assistant Public Defenders usually start their career
in the District Court; with experience comes "promotion" to
the Circuit Court. Frequently, staff attorneys become self-
designated experts in certain areas of criminal law; capital
casés, juvenile cases, rape, child abuse. Case assignment,
however,(is always within the discretion of the Public Defender,
a job for which the current Defender is given high marks:

I can't imagine thé Public Defender putting up

with someone who doesn't do a good job. A

defendant who ends up with a full time public

defender is probably, on a statistical basis,
better off than his counterpart who's paying the
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fee. A poor defendant who comes to the Public
Defender Office is better off with a panel attorney
who's picked by the Public Defender than (one) .
who might be picked by his family or by him through
a random selection of counsel. (Defense Attorney,
PG) '

The Public Defender Issue:
Alexandria, Virginia

Few American cities can claim a hold con tradition
like Alexandria, Virgiﬁia. Only nine miles from the nation's
capitol, Alexandria combines the leisurely pace of a small
southern town with the charm of 18th century Europe. Yet
modern times has come its way. In the last 30 years more
than 2000 buildings, ranging from stétely Georgian to ginger-
bread Victorian have been renovated. The courthouse, once
housed in an area of residential townhouses converted into -
small boutiques on cobblestone streets, was moved into a new
commercial building as of summer 1982. According to a recent
survey, Alexandria had the highest per capita crime rate of
12 jﬁrisdictions in northern Virginia.8

Virginia is unique among the three jurisdictions with
regard to jury trials; when a jury tries a case it giggv
sentences. In order not to have a jury trial, defense, prose-
cution and judge must all concur. If the government wanté a
jury trial, it is entitled to one. 1In daily operation the

Commonwealth Attorney's Office asks for a jury‘trial only

in serious crimes of violence.
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Additionally, a jury can neither suspend a sentence nor
grant probation. And while the judge has the authority to
reduce a jury sentence, the "conscience of the Community" is
rarely countermanded. When a defendant has a jury trial, he
or she will usually live with the jury sentence. So in cases
where the defense feels there is a good chance for probation,

a jury trial is a disadvantage.
* % % * % %

Voting down a proposed public defender office for
Alexandria, Virginia perhaps best illustrates the vigilance
with which the private bar maintains tradition. The State
of Virginia, in 1972, created the Virginia Pubklic Defender
Commission and established Public Defepder offices in three
jurisdictions: Staunton, Roanoke, and Virginia Beach. A
fourth office, serving Petersburg, was formed in 1979. The
Commission selected Alexandria to be the site of a fifth office
in 1980. However, the overwhelmingly negative vote of the
Alexandria Bar Association was the primary reason for the City
Council's decision to take no action on the proposal during the
1980 legislative session.

The scenario unfolded as follows: A proposal to the
city was made, recommending that Alexandria become the fifth
experimental site for an Office of the Public Defender;

that is, for full-time, salaried attorneys to take all of
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the indigent caseload. The committee formed by the local bar
association to investigate the proposal advgcated its
acceptance for several reasons: (1) long-range economies were
foreseen, although no immediate savings would result; (2)

resources and services would be available to the defender

which were not currently available to court-appointed attorneys;

and (3) in-service training would yield a pool of expert
defense attorneys.

The Commonwealth Attorney's Office was also in favor
of establishing a public defender office, accepting the argu-
ments for long term economic savings, the availability of
investigators, a sense of camaraderie among defense attorneys
who could exchange information, and for a centralized office
where a defendant could go for assistance and be screenea on

the basis of established eligibility criteria. Under the

present system, according to one attorney, anyone who has been’

through the courts knows what has to be done to "appear
indigent."

None of the above arguments swayed the local bar.
Criticism of the existing quality of indigent representation,
which the proposal implied, offended the legal communiﬁy.

Nor was Alexandria characterized by a crisis in court schédul-
ing; rather, the courts were efficient in case handling, with
a six to eight week turnaround time from Grand Jury to indict-

ment to final disposition. According to one attorney:

i
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Most defense lawyers would not want a case to
go faster than it's going to go in Alexandria.
(Defense Attorney, Va.)

When a case goes to trial, it is rare for the trial to take

even two days to close:

Things do not drag out here. You have to

practically beg to extend the time. Speedy

trial is not a problem in Virginia. We get things

done. (Defense Attorney, Va.)

On the other hand, the defender system was viewed as
one which offered no incentive to excellence:

Whether it's a good job or a bad job, the check

is going to look the same on Friday one way or

the other. The (public defender) doesn't have

that monetary incentive to do a good job and make

an impression on the client and try to get that

client off. If for no other reason than to have

him come back. (Defense Attorney, Va.)

In theory, the public defender doesn't have to

worry about cost so he should be able to do all

kinds of things. But he'll have so many cases

that he won't be thinking about cost. He'll

be thinking about time . . . (Defense Attorney,
vVa.)

Perhaps the greatest fear expressed was that the system
would no longer be adversarial in nature. If the criminal
defense mechanism was institutionalized, the argument went,
it would become one (defender) bureaucracy working with
another (prosecutor) bureaucracy. The public defender and
prosecutor would become "bedfellows," and in the process, the
defendant's rights would be bartered for bureaucfatic purposes.

A closed system would result:
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You're the public prosecutor and I'm the public

defender. So now, look, we got a hell of a crowd

of cases here. I been pleading these people right

and left, it's time for you to give me a few nolle

prosse's. Nobody is going to think I'm doing worth

a damn. So he says, 'all right, I'll give you . . .'

and all of a sudden you're dealing with numbers

instead of people. It's inherent. Even the best

of people. So we don't want to do that at all.

The mistake is that we have so institutionalized

the pribsecutor's job. Oh my God, and the police are

building right up along side of it. The defense

doesn't need an institution to battle the power of

the state. (Judge, Va.)

The result of the discussion among bar members was best
summarized by one defense attorney: if it's not broken, don't
fix it. The Alexandria City Council voted to take no action
on the proposal.

Postscript: In 1982 the Virginia legislature was to
consider a bill to expand the public defender system state-
wide. The bill was never reported out of committee, with
opponents contending that more experience was needed with the
existing defender systems. A study which focused on comparing
public defender performance and assigned counsel performance
in the experimental jurisdictions in Virginia felt that the
factors leading to a postponement of consideration of the bill
were related to the recent mood of the nation and Virginia--

on limited government expansion, a strong anti-crime attitude

and lawyers fears of a loss of income from assigned cases.
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Conclusion

The public defense systems utilized by the jurisdic-
tions studied differ not only in structure but in history
and personality. The Public Defender Service of fhe District
of Columbia began 12 years ago, and continues to operate--
as a law firm. The draw of staff is national; the ability
to limit caseload is a priority; legal innovation is encour-
aged; the operations are considered "exemplary" by the govern-
ment. |

In Prince George's County, the Office of the Public
Defender is struggling with the host of problems which typically
accompany a defender office which intends to--and does--
absorb the large majority éf representation of indigents.
Caseloads grow without the increase in staff. ‘Resources are
strung thin. Local attorneys lose interest in the practice
of criminal law. Fortunately, a history of excellent leader-
ship at the top has minimized some of the problems for the
defenders and maintained the appearance of competency among
the private bar.

In Alexandria, Virginia, the strehgth of the tradi-
tional ad hoc system has resulted in a resounding defeat to
a proposed defender office. To some extent, the defeat was
aided by the poor "approach" of the State government's repre-
sentatives. In a second attempt, the proponents of efficiency

in cost and operation may not be so easily defeated.
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Code §2-2201 et seq. (Supp. II, 1975).
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administrative materials nationwide as a model for other

defender offices.

M. L. Radoff, The County Courthouses of Marylaﬁd, 1960,

p. 123. Taken from the Technical Assistance Reporter,

Courts Technical Assistance Project, American University,

Washington, D.C.
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It is specifically noted that no person will be expected
to sell his or her residence to generate funds for a

defense.

Sandra Hemingway, "Alexandria Crime Rate Highest in

Area," The Alexandria Gazette, June 18, 1981.




CHAPTER 3 -- COURT APPOINTED ATTORNEY

Crim%nal Justice Act Attorneys (CJAs),
Washington, District of Columbia

"Fifth Street" is as much the location of the Superior
Court in downtown Washington, D.C. as it is a étate of mind.
Being a "fifth streeter" connotes. court-appointed attorﬁeys
who practice hip pocket law, of attorneys who operate out of
their briefcases, out of empty case file jackets, who |
offer quick pleas. This type of attorney is not, however,
unique to D.C., but exists to a differing extent across the

country.l

In most urban areas the practice of criminal law

by thg prlvate bar has been left to two types of
practitioners. The first type is the well-known
léwyer who has relatively few court assigned cases.
This attorney's primary clientele will be criminal
defendant§ who are able to retain counsel; persons
charged with drug-related offenses; persons alleged
to have.organized crime connections; persons charged
with wh1§e collar offenses . . . The second type

of practitioner is the attorney who does a high
vglume, sFate court, street-crime type representa-
tion. This attorney will receive a significant number

of court assignments. Few of this lawyer's cases

will go to trial. Such an
adept at quickly disposing
able to his or her client.
usually file motions or do

attorney may be quite

of cases in a way favor-
He or she does not
extensive investigation.

In Washingtqn,‘a new young group of "fifth streeters"
is said to be ;;fting the quality qﬁldefense practice among
court appointe&;"ol' timers." But ;géause of the low rate of
compensation, a&ﬂ\the amount of time necessary to be spent in

court, these attor@kys "tend to get married to the court"

53

e

B ewr o=

54

(Defense Attorney, D.C.). Economic considerations and time
constraints force them to carry their practice in a briefcase

and maintain offices near the court:

So you got a whole bunch of guys in one room
with one desk. And they try and share it over
there across from the courthouse. And they're
charging each other $50 a month to stay there.
And they're living out of their briefcases.

And their main office is in their home. And
they have the wife doing their typing for them.
And that's the only way to survive. (Defense

Attorney, D.C.)

Ssome of the problems encountered by the attorneys on Fifth
Street were summed up in a recent article on the group:

The Criminal Justice Act program forces attorneys
to endure the bureaucratic hassles inherent in ~
any government—administered effort. Fifth Street
lawyers must cope with a case assignment that
fosters favoritism, administrative paper shuffling,
that wastes time and energy, and pay that they find
inadeqguate and at times unfairly subjected to
additional cuts by reviewing judges.

Since the primary concern of a lawyer fresh out of law school
is to establish a practice, court appointments is one such
means to gain experience, acquire clients, pay the overhead,

and establish a private practice. So, Fifth Street isn't

entirely undesireable.

Fifth Street is a delightful place to practice.
You got to love it. Fifth Street can be managed

" and handled. You can have a good decent practice
there as long as you're willing to put up with
the financial inconsistencies of it and are able
to survive that without going into bankruptcy and
getting into tax trouble. (Defense Attorney, D.C.)




Because of the small percentage of indigent cases repre-
sented by the PDS (i.e., 15-20%), the attorneys who are
appointed under the Federal Criminal Justice Act take the bulk
of the indigent caseload. They are-paid for appointed cases
at a rate which was established ten years ago; it is said that
the $20 an hour out-of-court and $30 an hour in-court rate
mitigates against the commitment of extensive resources to any
one case.

You can't do a quality job for those kinds of
rates any more. (Defense Attorney, D.C.)

I don't have any great desire to get involved
in a homicide case or something like that (as

a court appointed attorney). <“There would be a
lot of work involved. And the anxiety around it
isn't worth the kind of money I make under CJA
doing it. (Defense Attorney, D.C.)

According to Paul Wice, who included D.C. as one jurisdiction

among nine studied for Criminal Lawyers, "about 40-50 regulars

dominate the system and make their living off their appoint-
ments.'-'3

The matching of attorneys with defendants works as
follows: between 8:00 a.m. and 9:00 a.m. each weekday morning,
a staff member from the public defender's office interviews
each person in the cell block to decide: (1) who is‘eligible,
without contribution, for a public defender; (2) who is
eligible, with contribution; and, (3) who‘is not eligible.

At the same time, attorneys who are available to receive one
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or more cases telephone the court and have their names placed
on a call-in list.

The PDS compiles a daily list of attorneys available
for appointment and submits it to the arraignment judge along
with informaticn from the lock-up sheet with the name of each
defendant, the charge against them and their eligibility
status. Whichever judge sits in Courtroom 17 for a one month
period--in conjunction with the public defender's repre-
sentative--will assign aﬁtorneys to cases. Between the judge
and the public defender there exists a great deal of knowledge
on different attorneys' capabilities.

In general, the PDS takes an average of 10 new cases a
day. The remaining cases are assigned to the attorneys who
have requested appointments, although these assignments are
not randomly made. According to one public defender:

(We) know who the Felony I and II attorneys

are on the list and know who is not doing a

damn thing. Ninety-nine percent of the time

we'll (PDS and judge) peruse the list and appoint

according to wharge and skill of attorneys.

(Public Defender, D.C.)

Although'critics of the system remain . .

It certainly helps to be more popular and well

thought of by the representative (of the PDS)

making appointments. (Defense Attorney, D.C.)

It's .hard to predict. You'll be getting a

whole bunch of ‘felonies and all of a sudden |,

you'll get a prostitution case (misdemeanoyj

and you wonder, 'Did I say something wrong to
the judge . . .?' (Defense Attorney, D.C.)
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Unfortunately, you have forty-some judges and

forty-some ways of making appointments.

(Public Defender, D.C.)
. . . the prevailing sentiment of attorneys indicates‘é good
match of skills needed and cases assigned:

Justice is blind, but every now and then she

picks up the corner of her blindfold to look to

see who the counsel is. I think that's fair. I

think it results in better representation and

more equitable results because all counsel doéwn

there (at the court) is not as competent. That's

just a fact of life. (Defense Attorney, D.C.)

As noted earlier, for reasons of cost efficiency,
it is likely that the PDS will take the "harder" cases; that
is, the cases in which the charge is more serious (e.g.,
homicide) and the legal issues more complex. For example,
for the fiscal year 1978, the PDS estimated that "serious"
felonies accounted for 65% of the Service's felony caseload.4
Although the PDS "may;furnish technical and other assistance
to private attorneys appointed to represent persons" accused
of crime,S most attorneys interviewed said that they didn't
use it; it took teoo long, for example, to wait for an investi-
gator to be available.

While the ceiling on CJA attorney's annual fees has
increased from the 1979 figure of $27,000 to the current figure
of $43,000, the hourly rate has remained the same ($20/hour

out-of-court, $30/hour in-court), so that attorneys "have

got to just be willing to work 70 hours a week" (Defense
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Attorney, D.C.) A joint study of the Jd@icial Conference of
the D.C. Circuit and the D.C. Bar provides some insight into
why fees have not increased.6

The legislative history of the Criminal Justice

Act indicates that compensation to attorneys

representing indigent defendants was never

designed to be on a par with fees charged in

retained criminal cases. Congress evidently

intended--and the courts have so interpreted

the Act--that attorneys taking CJA cases are

discharging, at least partially, a pro bono

junction.

In order to receive payment, attorneys must submit
detailed vouchers to the court. The attorney submits the
voucher to a CJA wffice which checks it for mathematical
accuracy and forwards it to the Public Defender Service for
signature; it ends up in front of the judge who took the plea
or heard the trial. This judge has the ultimate authority to
approve the voucher or to cut it. If a voucher is reduced by
a judge, the attorney generally does not learn of it until
receipt of his or her check. No formal grievance procedure
exists, and the only line of inquiry for attorneys who have
had their vouchers reduced is through the approving judge.
The potential problems of such a system--and the potential

abuse of authority--are obvious. Concerning voucher approval

by judges, the Joint Committee report had this to say:7
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. . . there is a tendency to play Monday morning
quarterback, to make judgments about counsel's
tactics and expenditures of time, and then to cut
vouchers in accordance with those judgments.
Given the widely differing backgrounds and atti-
tudes of Superior Court's 44 judges, there is
inevitably an equally wide divergence of views as
to what is a legitimate expenditure of time and
what is not. The end result is a patchwork of
inconsistent policies and practices.

Following approval by the judge, the voucher goes to the
Court's administrative office for check disbursement. It is
generally agreed that attorneys are not promptly paid. Accord-
ing to one defense attorney, "It's the lowest priority thing
in chambers, to foo%zwith vouchers." While statutes provide
for compensation ig'éxcess of the hourly rate, the procedure
necessary in order to obtain this is cumbersome and time
consuming.

Panel Attorneys--
Prince Gecrge's County, Maryland

According to the Annotated Code of Maryland,8 each
District Public Defender maintains a confidential list of
private attorneys-at-law who are available as counsel to-
indigents. The Code states that the attorneys should be
cla;sified into panels according to attorney qualifications
(eﬂé., previous trial or appellate experience). Currently,
the Public Defeﬁder Office has approximately 100 ‘attorneys on

its panel. 1In order to solicit new attorneys to the panel,
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the Public Defender recently placed an application in the
local bar association newsletter inviting all interested
attorneys to respond.

The factors which influence the decision to panel out
cases are largely legal, administrative and financial in nature.
They include cases which involve co-defendants, cases which
are unusually complex and require the skills of highly exper-
ienced and specialized attorneys, and cases which are excessive
in number; that is, when the office feels it can't handle the
volume and do a good job. In this study, for example, all
burglaries were "panelled out" during the year in question and
the more serious cases of robbery handled by the Defenders.

But financial considerations are a major factor as well.
Says a former public defender who occasionally handles serious
cases on an appointment basis:

The PDs do it economically. So you try to keep

in the office the serious cases which they know

that if you farm it out, wilﬂ require a lot of

money. Most of the cases that they panel out

are pleas . . . . (Defens¢ Attorney, PG)

In general, panel attorneyéjare content with the quality
of the appointments:

They (the PDs) know what the score is. They're

not going to take someone who's a rooky and give

him something that he's never tried before or

anything like that. Most of the time they're

pretty . ... conscientious. In the years I've

been doing this I've seen very few of what I

consider slip-ups, where I knew that somebody

was clearly mismatched for the type of case . . .
(Defense Attorney, PG)
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The statewide fee schedule approved by the Maryland
Office of the Public Defender provides $25 per hour for in-
court representation and $20 per hour for time spent out-of-
court, with a maximum of $500 for Circuit Court non-capital
offenses (our charge categories). Claims exceeding these sums

must be approved by District Advisory Boards, which are

- established by statute in each public defender district.

Unfortunately, Prince George's County is not operating under
those regulations.

During the summer of 1980, because of an insufficient
legislative appropriation,mthe P. G. County defender office
was directed to reduce by #0% all voucher ciaimsqsubmitted by
private counsel.. Later in 1980, further reductions were
ordered. Currently, panel attowneys are compensated at‘;he
rate of $20 per hour for in-cdﬁgt time and $15 per hour for
time spgntﬂgugfof-court. When rates were reduced, approxi-
mately oné—fourth (1/4) of the county's panel attorneys with-
drew their names from the court-appointed list.

Because of the low fee cﬁrrently being paid, the Office's
decision todhandle most cases in-house may be best for all

concerned:

Itjs awful harZ to farm out a major trial to a
privatelyv retained counsel for $15 an hour when
the normal fee varies anywhere from $100 to
$150 an hour.‘ (Judge, PG)
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But there's a point of no return, I guess (in

accepting appointments) where you feel like

you're maybe cutting your own throat. Because

to take one of the serious cases, you're ob-

viously divesting yourself of much needed time

to devote to your private cases. (Defense

Attorney, PG)

When the defendants in a major case have to be farmed
out for one or another reason, several of the known trial
attorneys indicated that such cases may be handled pro bono,
as an obligation to the Bar . . .

I think several attorneys have had the attitude

that they owe somewhat of an obligation to the

Bar and the county and that's the reason they

take them. (Defense Attorney, PG)

. « . Or as an intellectual challenge:

I only do it to keep my mind going. We're

(the firm) not doing it for the money. (Defense

Attorney, PG)

The reduction in fees, however, has greatly endangered
the practice of criminal law by the private bar. The high
percentage of cases which the Public Defender considers indigent
makes the entry of new attorneys into the criminal system
difficult. Experienced attorneys who have had a 50% criminal
practice now find this percentage down to 20%. By virtue of
their experience they may still acquire "plum" appointed cases.
However, those attorneys with a practice which was at best
20-30% cannot afford to continue as panel attorneys.  Infre-

quent appointments prohibits them from court experience needed

to keep abreast of changes in the law; post-conviction appeals
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for ineffective representation have become an increasing
worry. Considering this risk factor associated wiﬁh panel
appointments, and the current low rate of compensation,
attorneys are jﬁstifiably less than enthusiastic to take
cases on a panel basis.

And you weigh all this (post conviction appeals)
with the penny ante fee that is being charged,

as opposed to having all this bad publicity for
something you never did. Really in many respects,
then that's why a lot of lawyers say I don't need
it. I don't need the grief. (Defense Attorney,
PG) :

Court Appointments-—-—
Alexandria, Virginia

Since the recommendation for an experimental office of
the public defender was not acted upon by the City Council,
private attorneys in Alexandria only need be concerned with
(1) whether a judge determines the defendant eligible for
free counsel and (2) the judge's method of appointing defense
counsel. The rest is private enterprise.

The majority of court appointments in Alexandria are
made in the District Court by one of two judges. Each has his
own metqu of de;ermining indigency and appointing counsel.
One judée‘asks eQery defendant who asks for a free attorney
to (1) locate three private attorneys, (2) ask their prices
and conditions of payment, and (3) decide whether one of the

attorneys is affordable. The judge continues the case for
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one to two weeks while the defendant does the "research."
Although this judge likes to release defendants pending trial,
if they are in jail they are expected to make the necessary
telephone calls from jail or obtain the help of friends. When
the defendant returns to court he has to convince the judge--
if he wants to receive free representation--that he is eligible.
If the judge is convinced, he will refer to a card file of
attorney names and use them on a rotation basis, regardless

of level of attorney experience.

The other District Court judge maintains a list of
attorneys, but is noted for looking around the courtroom on
arraignment day and seeing who is sitting in court waiting for
an appointment. According to interviewees, this judge tries
to match skills and experience with case type.

Appointments remain unless there is a post indictment
problem. According to interviewees, the few appointments
made in the Circuit Court appear to be going to the same
attorneys--those who sit in court and waiﬁ.

Is the system abusive? According to one attofney,
the court can't afford to have the system work badly. Appoint-
ing a poor counsellor jeopardizes a conviction and only |
encourages suits for ineffective assistance of counsel.

It's to everybody's benefit to see the guy has a

good lawyer, and they (the judges)} know the good

law¥ers and the bad lawyers. (Defense Attorney,
Va. ’
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According to one prosecutor, the judges are "paying more
careful attention to who they appoint to what case." If
anything, the large group of lawyers wanting appointments--
due to the increase in law school graduates--has fostered a
better group of appointments through stiffer competition.
Since the number of attorneys who will accept appoint-

ments has tripled over the last ten years, there are’ fewer
appointments for individual attorneys. Sco the courts are more
sensitive to spreading the appointments across a larger group.
If an attorney feels overlooked, he merely has to signal the
court he would like some appointments.

| Defendants not entitled to full appointed counsel may
qualify for partial fee arrangement. 1In this situation, a
portion of the appointed attorney's fees are paid to ﬁhe court
by the defendant. Ifkthe defendant is convicted--placed on
probation or when released from jail--he or she may be required
to pay these court costs. According to the Commonwealth
Attorney's Office, several thousand dollars are collected this

way monthly.

Fees

Appointment systems, asﬂqpapter 1l noted, have recently

brought criminal defense attorneys into legal battles against

the criminal justice éystems within which they work. Even

The Lawyer's Handbook counsels attorneyskthat in those cases
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where appointments by the court have become so numerous that
representation places "an unfair disadvantage" on the lawyer,
his law firm or his family, "the attorney and their bar
associations should make this known'to the appropriate
quartérs.'.'9

Fee Schedules

Attorneys interviewed who practice in the three juris-
dictions studied are uncomfortable with the low fees they felt
they received from appointments. In Virginia, fees are calcu-
lated on a flat rate basis and are directly related to the
number of counts in an indictment. For the typical armed
robbery or burglary in our study, the maximum fee is set at
$200 per count. The total amount a court-appointed attorney
receives for such a felony case accumulates depending on the
number of counts in the indictment. In the District of
Columbia, fees for felony cases are set by statute, as we have
noted;/at $20 per hour for out-of~court time and $30 per hour
for in-court timg, with a maximum of $1000 per case. In
Maryland, the fees are set by statute, but PG County attofneys
are working at a lower rate than those the rest of the state;
again, $15 per hour for out-of-court time and- $20 per hour
for in-court time. The statutory maximum for non-capital
offenses sﬁch as armed robbery and burglary is $500. In other

jurisdictions attorneys work by combinations of fee and hours,

and by contract.
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In most cases, the representation of indigents is not
a money-maker for attorneys. One attorney who applied pro-
fessional accounting and management techniques to assigned
counsel cases in his practice in Dallas, Texas concluded:10

Many lawyers will be shocked at the results of
applying (overhead) to fees in cases where they
are appointed to represent indigent defendants.
Lawyers who think they make a modest return on
such court-appointed cases will be dismayed to
learn how frequently they make no profit at all.
Others, who believe at worst they contribute

only time, will be disturbed at the revelation
they donate money as well--disguised in the form
of law office overhead. It is a good thing that
assigned-counsel cases provide valuable experience;
as often as not the lawyer is paying (not receiving)
a fee to get it.

Given this state of affairs in more places than in
Texas, how does the system continue to survive? Why would
attorneys be part of this loosing‘proposition? Perinill
mentions such things és: (1) poor bookkeeping practices of
criminal defense attorneys, which masks the extent of the

problem; (2) the tendency of criminal defense attorneys to

accept, by tradition, a hand-to-mouth existence while looking

for the "big case"; (3) the rapid movement of young attorneys

in and out of criminal practice.

It is interesting to note that a very similar payment
schedule to that of Prince George's County, which exists in
Calhoun County, Alabama, has sparked a legal controversy based

upon the issue of "involuntary servitude." The system that

“"Iﬂ‘;u..kv;;.,;.;ﬂk;jw;;:;l-‘,,.;;g
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Gary Sparks and the Calhoun County Bar Association fought at
eVery court level is a system which Sparks says "encourages,
regquires and demands incompetent" legal assistance because

of the extreme burden it places on lawyers, without regard for
the impact of the assigned counsel system on their ability to
earn a livelihood through paying-client work. A local trial
judge agrees: "The cases are voluminous, the burden is heavy
(attcrneys devote approximately 20% of professional time to
representing indigents, by Sparks estimate), the compensation
is poor to nonexistent."

Starting Practice

Taking court appointments is a frequently desirable
beginning for the practice of criminal and/or civil law.

If court paid fees--usually very low--are ever viewed
as an asset of practice, it is when one begins the practice of
law without the cushion of being part of an ongoing law firm.
It is perhaps the only time in an attorney's career that the
money offered by the courts seems reasonable compensation for
developing a pool of clients from which to expand one's

practice . . .

Criminal defense is a referral business. If you
have satisfied customers either they come back
again--if they're available--~or their friends

or relatives or whatnot come back. (Defense
Attorney, Va.)
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Every person that you come in contact with will

effect 7 to 10 other people. (Defense Attorney,
Va.)

Somebody you represent on an assault and battery
case, later on might have an automobile accident
or might need a divorce . . . or may know some-
body who does. And they refer them to me.
(Defense Attorney, PG)

- - . having one's legal education subsidized . . .
The only way you can get any experience in prac-
ticing criminal law is to practice criminal law.
So what I am basically doing is subsidizing my
own education to work for $10 or $5 an hour.
(Defense Attorney, VA.)

(Learning things like) what kind of pleadings to
file, how it's supposed to look. You know, what
size paper to use; things like that that nobody
who is fresh out of law school knows anything
about. (Defense Attorney, DC)

. «. . learning the courthouse ropes . . .

- . . got my feet wet, made some mistakes,
learned things like where the courthouse is and

how to talk to judges, how to talk to clients
(Defense Attorney, PG)

. . . and acquiring personal and professional contracts with

court personnel . . .

Experience, and contacts too. Because then the

judges know you . . . and that kind of thing.
(Defense Attorney, Va.)

I know if somebody is sitting in there (the

court room) waiting for an appointment, they
(the judges) will appoint them. But I think
they also call on their favorites. (Defense
Attorney, Va.) ‘

Primarily, however, money is the motivation for court

appointments:
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Young people starting in a practice say, 'Look,

it's money coming in. I don't have ten other

clients sitting in the office waiting for me.

So if I spend the time on this case, at }east I

know I'm going to get some money out of it, even

if it's only $10 an hour. (Defense Attorhey, PG)
Money to pay office overhead. Money to pay a mortgage. Money
to keep the attorney in business while the shape of his or her
future legal practice forms. This comes at a time when the
Bureau of Labor estimates that by 1985 there will be 100,000
surplus lawyers. Law is the country's fastest growing pro-

fession.

Giving Up Court Appointments

All tco frequently, however, a career in criminal law
is short-lived. The court-appointed defense attorney soon
finds it impossible to maintain a practice on the low fees
generated by‘court appointed cases.

The last one, a misdemeanor. The fgmily was

very hyped up about it. I spent quite a bit of .

time on the phone with the family. I went to jail

four or five times to talk with this kid (cllen?).

And the long or short of it was that I don't think

I made $10 an hour on the case. (Defense Attorney,

Va.)

In none of the jurisdictions studied were court fees felt to
be related to the work put in on a case.

In Virginia, for example, a murder case of two Grand
Jury counts which will go to a five day trial could theoret-

ically bring a maximum of $400, while a fraud case of five

counts which is plea bargained after the preliminary hearing
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could bring much more. In short, there is no correlation
between work put in on a case and compensation received. So
as referrals for civil work come in, attorneys begin to take
the time from their criminal appointments. The younger, less
experienced attorney is still taking the large majority of
court-appointed cases. The lawyer with greater experience in
the system has more ability, and desife, to contfol the number
of appointments. Virginia attorneys, in particular, view courﬁ
appointments as an important way to maintain and socialize the
newer, younger members of the Bar until their "real" practice
takes shape.

In Prince George's County, a telephone call to the
Office of the Public Défender, or a completed form advertised
in the local Bar journal, can remind the Defender that an
attorney is interested in receiving cases--or having his or
her name struck from the appointments list. But because of
the drastic cuts in court appointed fees, and the tenaency of
the PD to take 70% of the criminal cases (excluding“appoint-
ments), there is currently 1little rbom for some of the attorneys
who formerly maintained a small practice in criminal law.
The number of those lawyers who still take criminal cases on
any regular basis is diminishing due to a vicious cycle:
fewer referrals from the PD means less chance to keep abreast

of constitutional changes and maintain skills; which leads to

Al Coa
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greater risk of post conviction appeal for ineffective assis-
tance of counsel.

With constitutional law and prisoners the way
they are, you have to file every frivolous motion
you can and sit around the court waiting, just to
protect yourself. (Defense Attorney, PG)

So polarization in criminal practice takes place among
attorneys who build a close to full-time private criminal
practice and attorneys (the large majority) whose criminal
practice is decreasing (20% or less).

I know a couple of pretty well-established
attorneys who take PD cases (appointments) and
don't send a bill. They figure their secretarial
time and what it takes to prepare that bill,
versus the fact they know it's going to be cut
when it gets there (PD's office). (Judge, PG)

I handle very few PD (appointed) cases. They
don't want to pay anything but $20 an hour and

I don't consider that a sufficient sum to enable
me to go out and do the work and survive.
(Defense Attorney, PG)

I got to the point where I said 'the hell with
the damn . . . You know, I can't fill the forms
out. I can't keep those records. Let's do the
damn case for nothing. 1It's easier than worrying
about getting paid. Let the private cases carry
it and chalk it up to pro bono work. (Defense
Attorney, PG)

Many of the people who I consider to be competent
trial attorneys in this county have deleted them-
selves from the public defender's panel. Because
your average legal fee on an hourly basis may be

. « « $60 to $75 an hour . . . and yet the Public
Defender's fees vary from $15 to $20 an hour. And
you know when you send the bill they're going to
go ahead and cut it down substantlally anyway.
-(Defense Attorney, PG)
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There was no doubt in any attorney's mind that the State's
reduction in panel fees played a major role in reducing the
list of those attorneys willing to accept appointments from
the Office of the Public Defender. ngversely, with a higher
rate of pay, "you'd see several good attorneys come back."
(Defense Attorney, PG) To an unhealthy extent, the criminal
attorney in Prince George's County is ah endangered species.

Only in the District of Columbia are court-appointed
fees not deterring the practice of criminal law as a full-time
practice. Rather, it is because of the low fees, the high
volume of cases available for court-appointments, and the
inefficient operations of the court itself that a high volume
practice of criminal cases (appointed and privately retained)
is imperative.

Right now I try to call in one or two days a week
(for a court appointment), try to set it up so
when I go down there (to the court) I got three
or four other cases going on. It doesn't pay

to be down there for one case. The judges are
not going to pay you for your waiting time.
(Defense Attorney, DC)

That's why if you want to practice 5th Street

law you got to have three to five cases (on the
docket each day). So you can go and check into
three to five courtrooms. And then you just work
them. Your job is to work them. You just keep
moving. You get the judge to keep them open

and you go on. And it works out real well and
you get paid for that day in court. . . . Other-
wise, you come down here and you spend $40 worth
of time waiting for a five minute or $2.50 thing,
and the judges hate (to pay for) waiting time and
cut it. (Defense Attorney, DC)
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74

Some lawyers down there (in D.C.) don't even
have offices. Really. (Defense Attorney, Va.)

The D.C. system is one that discourages lawyers from
surrounding counties fromraccepting D.C. clients--it just
doesn't pay. As one attorney who switched his criminal
practice from D.C. to Virginia said, "I suspect that if the
money were higher you might deal with the frustrations."

Receiving Payment

In all the jurisdictions, court-appointed attorneys
may submit a request to the court for excess compensation in a
case where they have exceeded the statutory limit. Where
payment to appointed counsel gives judges authority to review
vouchers, the system is akin to giving the umpire of the
baseball game power to renew player coﬁtracts as well, The
potential for abuse}ef this discretionary role is not only
possible~~but has been documenﬁed to be real.

Conceptually, the issue of discretion has received a

great deal of discussion and thought as it applies to the

prosecutor's discretion to proceed with a case. Judicial
discretion in the payment of lawyers' fees has not yet sur-
faced. Certainly it has had its practical effect, particd—
larly where the appointments judqe is also the paying 5edge,
on: the diminishing practice of criminal defense; the de-
creasing number of attorneys willing to accept appointments;

thé rising age of those accepting appointments; the lack of
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relationship between attorney skills and experiencé and fees
collected.

The problems of fee collection are natipnwide.

°® An evaluation of the California statewide defense
system concluded that judges frequently reimburse assigned
counsel at rates which reflect their own assessment of how
many hours should have been spent, instead oﬁ hours the
attorneys stated were,spent.13

°® An evaluation of the District of Columbia's court
system requested by the local bar association found that judges
regularly cut pay vouchers to eliminate what the judges claimed

. . . 14
were excessive claims for time.

° A report on criminal defense services to the poor in
Massachusetts said that local elected officials sometimes
pressured judges who handled payment to appointed counsel, to
limit fees and reduce costs.15 |
°® Criminal attorneys interviewed for a study of the
Michigan defense system felt that some attorneys were reluctant
to confront judges on legal matters for fear of pay reductioné
and loss of future assignments. Some couhsel interpreted
reductions in fee requests as a message "not to-defend too
hard."16

° Arbitrary reductions of fees in North Cafolina, the

state bar association concluded, led to a reduction in the
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number of attorneys willing to accept court appointments.17

° In New Hampshire, judges are reluctant to forceAthe
more experienced or busy law firms to accept indigent cases,
so they give most appointments to the lawyers who seek them.
This results in a handful of inexperienced lawyers responsible
for most of the cases.18

The issue of arbitrary voucher cuts was particularly
acute in the District of Columbia. The vouchers attorneys are
required’ to complete for payment are extremely detailed, and
judges will frequently reguire a voucher completed for five
minute increments.

Hell, we require them to fill out forms that

make income tax look like child's play; they

have to keep track of time down to ten minutes.

(Judge, DC) :

Judges are particuiarly skeptical of such expenses as
travel and waiting time, which are difficult to verify. These
expenses are frequently subject to reduction. So a vicious
cycle results:‘attorneys pa? vouchers in order to gain compen-
sation for this time. Whidlﬁ%s the cause of the other--padding
causes reductions or visa versa--was impossible to determine.

The‘amount of time taken to approve a voucher in D.C.
varied Qith each judge. A judge may review the voucher and
approve it minutes after it appears on the desk; or it may
take‘months. Requestiné compensation in excess of the statu-

tory limit involves submitting the voucher for approval to the
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trial judge with a detailed memorandum, and final approval

to the Chief Judge of the Superior Court. According to inter-
viewees, attorneys are discouraged from requesting excess
compensation by this lengthy procedure. In fact, vouchers in
general are one of the major headaches associated with prac-
ticing criminal law on an appointed basis in the District of
Columbia: lawyers feel the system can "either have an effective
timekeeper or an effective attorney," but not both.

The District of Columbia Bar has not been blind to the
problems encountered by the voucher system specifically, and
the appointment system, generally. Several committees have
formulated plans for improving the system.19 The major
recommendation of all of these repérts has been the establish-
ment of an independent agency to appoint counsel in indigent
cases and to assume responsibility. for the administration and
authorizétion of payment. The implementation of this agency
would remove the power of appointment and Qoucher approval

which currently lies within the discretion of judges.

Conclusion

;3The private attorney who takes court appointments is
at the mercy of a system which has "fixed" the payment schedule
and the payments‘mechanism. In all jurisdictions, the attor-
neys interviewed find both the schedule and mechanism un-

acceptable.

ot

78

The low fees, arbitrary reductions in vouchers and
delayed payments have forced attorneys to @ake their own
compromises with the justice»§¥§tems within which they work.

In the District of Columbia,wgﬁe fee problems, mixed with an
inefficient court system, has resulted in a small core of
private attorneys who takeysourt appointments on a full-time
basis. To have less than é full-time appointments practice
would be financially impossible. In Prince George's County,
the fee problems led to a 25% reduction in attorneys who are
now available for appoinements, and the disappearance of a
large group of attorneys whose criminal practice used to be
significant (50%). The full-time criminal attorneys are only
those who are pr£§ately retained. In~Alexandriq,”the attorneys
may think that pafments are too low, but the absence of a
public defender system has kept the level of court appointments
high. In this jurisdiction it is the free market economy,
one's knowledge of system actors, the’ influx of large numbers
of new law school graduates, and an individual attorney's

needs which determine the extent of a court appointménts

practice.
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CHAPTER 4 -- PRIVATELY RETAINED ATTORNEYS

Introduction

Although the practice of law is a profession

and not merely a money-making trade, the economic
realities require that a great deal of emphasis
be placed upon proper methods of determining

fees and billing. Historically, this has been
extremely unpalatable to individual lawyers and,
as a result, members of the profession have
developed a reputation for being poor businessmen
- « « If the lawyer is to survive and if the
profession is to continue to exist as a pro-
fession, there must be a steady flow of income
from fees sufficient to support the costs of oper-
ating the law office, to supply the lawyer and his
family with adequate income and to provide sufficient
incentives Eo attract capable people into the
profession. .

This quotation begins a section on fees and billing in
a lawyer's handbook for the general practitioner; its message
is essential for the criminal defense lawyer. ‘

The great majority of law school graduates have no
desire to practice criminal law. It is a business one leaves
as quickly as one can. At its best, a career in criminal law
offets national pfess coverage in notorious cases. Instant
name recognition. A person who éan intimidate the State and
make even the guilty believe in their innocence. At its
worst, defense attorneys haye to represent a parade of unpop-
ular, ungrateful clients who are usually convicted, jailed,

and delinquent in paying bills. Most often, however, the

attorney is merely assigned some of the onorous characteristics

attributed to his or her clients by reason of association,
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and is the butt of the raised eyebrow from anyone who has ever
had his or her pocket picked in a department store. So why
do lawyers specialize in the practice of criminal law? Our
interviews support Paul Wice's national study findings that
"the primary reason they entered the practice of criminal law
was economic necessity.“2 They leave or decrease the practice
of criminal law as soon as they are able:3

Criminal defense practice is a kind of slum.

One of the characteristics of a slum neighbor-

hood is that the slum dwellers do not regard it

as home, and all of their energies are devoted

to escaping instead of improving it. Those

lawyers who rise above the criminal practice mani-

fest the same characteristics, taking what they

can from the criminal practice before leaving,
with little concern for posterity.

Fee Setting

In 1969, the American.Bar Association adopted the Model
Code of Professional Responsibility, which among its many
canons, ethical considerations, and disciplinary rules, lists
the following variables as worthy of consideration when a
fee is set.4
1. The time and labor required, including the
novelty and difficulty of the questions involved,
and the skill reguisite to perform the legal

service properly;

2. The likelihood that accéptance of the client
will preclude other employment;

3. The fee customarily charged in the locality »
for similar legal services; ‘

o)
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4. The amount involved and the results obtained;

5. The time limitations imposed by the client
or by the circumstances;

6. Tpe nature and length of the professional
relationship with the client;

7. The experience, reputation, and ability of
the lawyer or lawyers performing the services;

8. Whether the fee is fixed or contingent.5

‘ Given the general nature of these suggestions, it is
particularly striking that in the‘three jurisdictions studied,
the fees quoted by defense attorneys for robbery and burglary
offenses were Very similar. For aﬁ armed robbery (most
robberies involve a weapon) the average fee ranges from $2500
to $3500 with figures quoted as high as $5,000 and $10;000.
For a burglaiy, the average fee was slightly lower, ranging
from $1,000 to $2,500 with figures quoted as high as $3,500

to $5,000.

Wice, in Criminal Lawyers,6 found national trends for

fees which were similar to those in the jurisdictions studied.
This leads us to believe that the A.B.A.'s third sﬁggestion
for fee setting, the "going rate," in a given region at least,
is a norm around which the extremes do not vary greatly.

When a private attorney sets a fee‘for a client--
élthough Wice found that setting a "proper and just fee" was
the “louéiest" aspect of an attorney's job7——what factors

influence what that fee will be? According to our interviews,
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the primary variables in fee setting are: (1) ' time/amount of
work the case will take; (2) ability of the client to pay
the fee; (3) seriousness of the charge against the client;
and (4) the likelihood that the attorney will collect the
fee.

Major Factors

A. Time/Amount of Work

Most attorneys estimate the amount of time they will be
required to spend on a given case within the first half-hour
of the initial interview with a potential client:

You get the feel for a case very easily. And
you have an idea where you're going with the case.
(Defense Attorney, PG)

You have a gut feeling or what a case is worth.

(Defense Attorney, PG) ,
1.

I don't have standardized fees.. I try to appraise

each case when it comes in and try to estimate

the amount of time involved and try to set a fee

based on that. (Defense Attorney, DC)

We}l, if 1 was‘going to set a fee, the first

thing I would do on a felony case is try to deter-

mine from talking with the fellow how much time

I would have in the case. (Defense Attorney, Va.)
While this may suggest an image of lawyers as psychologist
bordering on the clairvoyant, fee setting is one of those
intangible and inexplainable skills that comes with knowing
a given court system. Knowing the likelihood of a plea.
Knowing whether this is the type of case to take to trial.

Knowing the prosecutors and judges. 1In %hort, knowing thé

"nuts and bolts of the court system." (?Efense Attorney, Va.)

]
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This allows the attorney to rapidly consider the amount of work
involved and translate it into time. Time, the commodity
central to the legal service industry.

Time is a lawyer's stock and trade.
(Abe Lincoln, courtesy of Defense Attorney, Va.)

You got a basic overall idea of how the system
works, so from that standpoint you know that it's
going to take X number of hours if the case goes

to trial. And probably X minus whatever, depending
upon at which point in the continuum of time a plea
is entered. . . . You know that you will be up in
court on that case probably once for a preliminary
hearing--that never comes off--probably once for
motions . . . anothér time for a status conference
on the case, and finally for the trial. So you
know that you got 3 or 4 tourt appearances that
you're going to be making in the case. Your time
can roughly go from there. (Defense Attorney, PG)

In the initial interview, I'll listen to what kind
of case it is and what the charge is, try to make a
determination of how strong the evidence is, whether
it is going to go to trial or whether it's going to
be the kind of case you ‘plead out. Obviously, if

it looks like the kind of case where you're going

to go to trial, you are going to charge more money.
So basically I think it's just look at how much
work am I going to have to do on this case. 1Is

the guy denying his guilt? Are there a lot of witnesses?

Is it the kind of case the prosecution is not going
to be inclined to drop? And if it's the kind of
case that looks like it's going to trial. (Defense
Attorney, DC)

Time and amount of work, however, are not always

readily equatable. )
In criminal cases you can't do it (take an hourly
rate) because you might take a robbery case and you
might go over there and just because you know the
right people to see--and I'm not saying a fix or
anything like that--but just because you know the

AR LT e e
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right people to see, the right things to say and
the right evidence to point at to show them
they've got no case, you may well resolve it in

a couple of hours. So you can't charge (an hourly
rate) strictly for something of that nature.
(Defense Attorney, Ca.) '

Attorneys gauge the amount of work necessary in a case
on the expected extent of pre-trial preparation; that is,

motions to be filed, witnesses to be located and interviewed,

court appearances. Knowing the court system, particularly its

inefficiencies, is essential knowledge for estimation pur-
poses. Even the prior record of the offender will "count."

If it was going to be a first offender treat-
ment, where I just know what we're going to do
in the case, the fee would be (less). I know
my work is going to be minimum. (Defense
Attorney, DC)

The need for outside resources, such as lie-detector;.
and expert testimony, can only increase costs.

If you're liable to spend a lot of money on court
costs, or if you want to have lie-detector tests,
Or say there's an insanity defense and you have

to bring in a psychiatrist to testify--I would
think a psychiatrist would have.to charge at least
$500 to make a court appearance and of course that
~doesn't count the pre-trial evaluation or the
reports to the lawyer--those are all things that

- - . somebody has to pay for . . . (Defense
Attorney, Wa.)

The expectation that a case will be tried, rather than
pled, is a major consideration. And frequently creates a 2-

. stage payment process:

i
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I try to give clients a fee range if we're going
to go to trial, and a fee range if we do not go
to trial. Basically you have to prepare whether
you go to trial or not. The only thing that:s
different 'is that you don't have to be at trial.
(Defense Attorney, PG) '

(In an armed robbery) the possipil%ty %s that the
State might be willing to keep it in District .
Court so the fee would be a little less. But if
they (State) decide that because it was a gun they
want to indict, then it's going to be a.hlgh fee
because you know you're going to go to jury trial.
(Defense Attorney, D.C.) ‘

Sometimes the time differential between pleas and trials are

minimal:

. . I'm thinking of several instanceg in which
the negotiation of the plea required V}rtually
as much time as trying the case. Putting the
case on is easy. I mean there's always gnly SO
many witnesses, there's on}y so much evidence,
and it only takes so much time. But the plea
can drag on for a long time. (Defense Attorney,

va.)

Does the practice of setting fees on the basis of trial
versus plea indirectly force the defendant into making a choice
of case resolution based on money? Several attorneys felt that
a fee should not be based on whether a case goes to trial or

is pled out; otherwise, the right to a trial becomes contingent

- on the client's ability to afford the higher end of the fee

range or step two in the fee schedule.

You cannot condition your fee, ethically, on
success. If I win I get paid X amount. And
going in if you commit yourself to be in the
case you cannot condition your fee on whetpef
or not there is a trial or.yhgther or not it's
a plea. That basically says if you plead that
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will only cost you X amount of dollars, but if you
want a trial that's going to cost you 10 times that.
That inherently forces someone to make a decision

on his right to trial based on whether he can afford
it. And that's not the way it should work. It
should work on whether or not you want a trial.
(Defense Attorney, Va.)

caupcres
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You just try to figure what the traffic can bear.
That's a cardinal principle, what the traffic can
bear in relationship to the crime. That sounds
awfully cynical but that's basically it. (Defense
Attorney, Va.)

In robbery cases we try to get as much as the
traffic will bear. As far as fees are concerned

we try to get as much as we can out of it. If I
feel I can't get anything out of it, the person
doesn't have the money, I just won't take the case.
(Defense Attorney, PG) :

It may be in the guy's best interest to enter a
Plea, you know. But if the lawyer's going to get
paid more if he goes to trial then he's got a
conflict of interest with his own client. So
what I do is I charge a flat fee and if we go to It's almost what the market will bear kind of
trial we go to trial. (Defense Attorney, PG) thing. If you know somebody or if you have a

" family who's coming in with their son or daughter
to retain you, it's obviously different than if
you have somebody else. (Defense Attorney, Va.)

For the most part, interviews suggest that most fees

are set as if the case were going to go to trial. ’
When the fee is particularly high, the attorney may intimate

B. Ability to Pay

that the fee is related to the quality of defense the client

During the initial interview, the private attorney will i '
' will receive. A fear of poor quality is instilled; shopping
assess the potential client in terms of how much he or she B ‘ :
around for a bargain is considered suspect:

can afford to pay. This assessment may include asking the-‘
The first lawyer will say, 'Look, if you go to a

individual about his current job and salary, but is usuaily ‘ guy who's allegedly very good, he's going to charge
c you to do the job. If you want to go to somebody
made through more indirect gquestioning: ” » who may not be as good, they may charge you less.
But you will not be getting the same kind of quality

Rarely do I ever ask anybody what they make on representation.' (Defense Attorney, PG)

the job. Really, I don't care. You know, do

you own a house? Do you rent . . . You'll get 'C. Seriousness of Charge
some idea from that whether they have money or \ ' ' : : , :
not. (Defense Attorney, PG) N Private attorneys also use seriousness of:the charge

But one cardinal principal‘generally holds: The more as a factor in setting their fee. By definition, "seriousness"

an individual can afford, to pay, the higher the fee is set. is equatédkto the penalty attached to the offense. If the

If I told you today that a burglary, I'd take
for $1,500, $2,000 or $2,500 and tomorrow Joe : . ‘

Blow would come in here and heé'd be making--I S of a sanction imposed) the cash register goes up some more.
don't know how many bucks-~-and I'd say to him, . : * ‘ ‘ S e

'Okay, I want $3,500,' or 'I want $4,500' and ' ’ - ‘ S SRR

he'd say 'okay.' What are you going to do? S ' ’ B ~ a : =

defendant has a pfior record (which will increase the severity
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re's a prior record, and he's facing a more
iirﬁgis sentegce, the fee would go up sgbstantlally.
I'd be spending more time. And the serlousneis
is a selling point. The need of the dgfendan .
is related to the fee. And I'm less likely to g
soft on a fee with a second offender. Wlth.tﬁg_or
priors they just pay what I set--which is hig
they go elsewhere. (Defense Attorney, PG)

i -vi t imes.
Violent crimes are more Serious than non-violent cri

Armed robbery is considered a more serious offense than

burglary, for the likelihood of a weapon present, the potential

for violence, the personal violation.

and there is (a higher fee) any time.you're dealing
with a crime of violence. Tpat's 901ng_to_?§ a .
significant kind of prosecution apd a 51gn}p1§an
kind of defense. And conviction 1S very l;tefy e
(to bring) a serious kind of punishment. (Befen

Attorney, Va.)

) Le , 1] the
So seriousness of a charge becomes a "selling point for

value of the service:

ka now when people come in to me gnd say
?ché's really gigh, man,' I say, 'High 1is a
relative figure . . - you're asking me to keep
your backside out of jail for Fhe rest of your
1ife' or whatever. 'How much 1is Fhat worth to
you?' So I don't think (my fge) is a lot of )
money any more, in relatlonshlp'to what evezy
body else is charging me for things that T ?.
not view as critical. (Defense Attorney, PG)

The attorney applies pressure on the defeqﬁant to see that a

"hefty" fee is a small price to pay for freedom.

if 3 're going to pitch in and try to make
ggzrliozgg outgof gt, you're whooping abgut 'that;s
1ife in prison; do you undgrstand wh?t life mga?s.
The rest of your natural life? That's $10,000.
You know, put the pressure on Fhe defepd?nt. _ ‘o
Shoplifting, you say 'well Christ, I ain't golng
jail anyway.' It would be awfully tough to say

g g T N

e

e T e

Y e carrs g

e

92

it was a $10,000 case when the guy knows he's
going to walk. The possibility of him going home
at the end of the day is very strong. (Defense
Attorney, PG)

Because seriousness of a charge is always relative to
the individual involved, a different type of pressure is
brought to bear on a defendant who has status in the community
and a prestigious job. When the defendant has a great deal
to lose by a felony conviction, the fee will be high, but the

client's concern about the fee may be less because the stakes.

are so high.

For example, I have a client who has committed a

few armed robberies. He has a long list of prior
convictions, he's only been out of jail one and

a half years. I'm not scratching to keep him out

of jail. But if I'm representing a white, middle class
preppy whose parents are upset, it's a different kind
of pressure. So there are both internal and external
pressures. It's an inexact, arbitrary way to set a
fee. No one ever taught me how. I just pick it

up by osmosis. (Defense Attorney, PG)

Maybe somebody who is in the government, you know,
might lose his top security clearance. But to a guy
like that you could say that's $2500, this is a tough
case. And to that guy, $2500 ain't nothing if I

can keep my job. If I lose my job, I'm nothing. So
you (pressure) a guy like that (with) the loss of

. . . freedom. (Defense Attorney, " PG)

D{ Fee Collection Potential

A fee is often set on the basis 6f the attorney's
anticipation of collecting it. Lawyers Organized as sole

practitioners or in small firms are generally least prepared
8] p
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for the business side of being a lawyer.A Collecting fees

is viewed as an unpleasant and difficult task. Because attorneys
have learned from experience the difficulties of collecting

from criminal clients they often set a retainer which they
collect before they enter an appearance in court as the

attorney of record. This retainer is ffequently viewed as the
entife fee the attorney may get for the case, descite assurances
about monthly payments for the remaipder.

You got to get whatever fee you expect up front.

I just try to estimate how much time it's going

to take and that's what I ask for as a retainer.

{Defense Attorney, Va.)

You learn every con line that can come,abcut.

And you say fine, when I see the money, I will

enter my appearance in the case. (Defense

Attorney, PG)

At times, attorneys will set a retainer which they
regard as a percentage of the fee and which may be anywhere
from a quarter to a half. They will then expect to collect
the remainder of the fee by the time of the trial ‘date or
they will send. monthly statementq. Mostuinterviewees, however,
set the retainer at the minimum the attorney feels the cdse
is worth, which ultimately insures that they are "reasonably
compensated whatever happens." (Defense Attorney, Va.)
A big dlfference, and I'm not proud to say this,

is if they walk in with money in thelr hand . . .
(Defense Attorney, Va.) .

i

The attorney's motto: Get as much as you can "up froﬂt."s

e
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The histcry of being a criminal defense lawyer is a
historyvof hearing mcnetary promises from a client which
frequently go unfulfilled. "My'mother's getting the money
together.™ fIfli pay you wheﬁ my check comes in." That's
why the iawyer's magic words become "as soon as you pay me
X amount of dollars I will be happy to represent you."

(Defense Attorney, Va.) While the attorney isn't proud of this
approach, he knows that getting paid is sometimes a Catch-22:
ithe "wins" the,case, his client willﬂacceﬁ%kit as only just
and right--occagionally due to innocence in the matter-—and
not because of the attorney's efforts. If he "loses" the
case (especially if the client is jailed), his client will
blame him and be unavailable for.payment. Sc an all—toc—quick
acceptance of a case, under less than the rlght conditions,
presents a problem, for "it's very d;fflcult‘once youtlve
entered an appearance to theg leave the case." (Defense
Attorney, Va.) Each aftqrney interviewed stated a facsimile
of, "I've been burned too many times."

c Cgllectibg the fee is knowing?the A, B, C's of psychology.
If at all possible,.get a large encugh retainer to cover the

fee acceptable for the work probably to be done. But if this

~doesn't work, before the trial or the final plea is negotiated,

there is another pressure point when the client is extremely

. dependent on the attorney. Once the sentence is imposed, or

5
N
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the defendant is acquitted, all pressure is removed.

Experience has taught me that in criminal cases,

no matter what kind of result you get, acquittals
or otherwise, if you haven't got your money before
you get to that courtroom, you'll never see it.

So you know, it's like everything else. Particularly
people involved in criminal activity, once they're
under the gun, they're scared to death, they'll do
anything. But once you 1lift that wvail, lift that
pressure off their back, it doesn't matter what
happened. Once the pressure is off and they're
free as birds, they don't care. (Defense Attorney,
vVa.)

But it seems to me that if somebody goes to jail,
he's not going to pay his attorney for that. And
if he was acquitted he probably figures he deserved
it. I think it works both ways. Maybe if you
catch them the day after, when they're in this

big glow of gratification . . . (Defense Attorney,
Va.)

Most attorneys will tell you that not collecting the
fee, as agreed, does not influence their work. But occaSipnal
statements to the contrary are problematic in coming to any'
conclusions on the matter.

Collecting is a real pain in the ass. I find that
the most unpleasant part of doing this . . . On

the one hand, you're supposed to be representing
your client to the best of your ability. On the
other hand, if you've got some' deadbeat that's not
paying you, you say 'why the hell should I be
busting my ass for him.' 1It's just real hard to

do and I don't like hassling people for money. And
yet if I don't get the money I can't pay the rent.
(Defense Attorney, DC) ;

. . . they'll do a better work for the people that
pay up front. If you have money problems with a
client it's bound to cause some form of antagonism
and it's going to hurt -one or the other.
(Prosecutor, EG) .
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Rather than allowing the business aspects of
being a fee collector to interfere with their defense of a
client, attorneys would often rather not take the case. if
the client cannot pay the retainer, the lawyer sees him as a
high risk case. It may be more practical to forget the case
rather than depend on payment sometime in the future.

It has been my sad experience that if you have a
criminal case and you don't get paid all you feel
you're entitled, all that you are going to spend
in terms of time, it is sometimes very difficult to
get the rest, no matter what the results are. So
if you can't get enough money right up front, so
that if you never get another dime you make a
profit, or you make a satisfactory amount on the
case, you shouldn't take a criminal case. You're
better off having them walk out of your office than
to take less. (Defense Attorney, DC)

And basically because of some bad experiences, I
have turned down cases recently where it was, Wwou
will get paid at some point in the future.' Well,
I'm owed too much money. I've been burned too many
times. I never cease to be amazed at the gall of
people trying to get something for nothing. I
think it is the function of the role of lawyers and
the image of lawyers. I do not believe that
physicians are treated the same way. (Defense
Attorney, Va.)

In an effort to insure against losses, some attorneys
make the initial retainer very high. 1If they collect more than
the retainer, they've made a larger profit. If they don't
collect any more, they have at least collected a minimum
which they felt their time was worth.

I don't like people crapping all over me when

they don't pay you the money, and you've done what
you consider a very nice job. But I'm not a good

. . 4
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businessman and I don't like to get involved in
trying to shake them down for what they owe. Sq

I try to set half (as retainer). If I can get 1it,
great, I'm on my way there. And a lot of guys will
charge, say $10,000, because they.never expect to
collect it. Never expect to collect it. Maybe
they'll get $5,000 of it, and that's what the case
was worth anyway. (Defense Attorney, PG)

Some attorneys will even make allowances, take less for
a case if the defendant is prepared to pay the fee immediately.

A big difference and . . . I'm not proud to say
this, the big difference is if they walk in with
the money in their hand. If someone walks in my
office, I will certainly take half as much money
today, versus an expectation of getting paid some-
time in the future. (Defense Attorney, Va.)

Given the extent of the collection problem, it should
not be surprising that legal advise may soon become just another
charegable item in our lives.

I fully intend to start ‘taking Master Charge.

Not because I'm particularly enamored with Master
Charge. I don't like fooling with the money. But
that way I take a plastic card and it's somebody
else's problem. And that will relieve a lot of
anxiety on my part over the attorney-client
relationship. (Defense Attoryen, Va.)

Minor Factors

Secondary to the factors previously mentioned are a
variety of "minor" concerns which help establish the fee.

A. -Attorney Reputation

As in most jobs, reputation commands price. Attorneys
who are beginning a criminal, or civil, practice, need as
much court experience as possible. This may mean taking as

B :

Lo
PO NI
I

RTINS SRR TR E

98

many cases as they can manage for low fees:

When you first start out you might almost be willing
to pay the somebody for the opportunity to get into
court and for the experience. (Defense Attorney,
va.) '

In contrast, are the established lawyers with the
established reputations. This group has no need to take cases
for experience. And no need to accept clients who are unable
to afford the fee gquoted.

~Our firm enjoys a good reputation, I believe, in

i ,ne field of criminal law. So when they come to

'see us, we set the fee. And if they do not have
it, then we don't want to get involved in the first
place, because we know we've got a prospective dead-
beat. It's just, you know, there are people that
want to put up the retainer. ©So if you don't put
up the retainer, then 'sorry.' We are fully
occupied anyway. (Defense Attorney, DC)

Occasionally, for those attorneys who consider themselves
good trial lawyers, there are incentives for representing
defendants for below "normal" fees: an interest in a particular
cage, a chance for intellectual stimulation, the fun of working
with colleagues for co-defendants, the feeling that the
defec.udant-just might be innocent. Or sometimes just to keep
in practi¢e. In the attorney's own words:

I've taken them (armed robberies) for as little as

$1,250. And I know that it's going to end up . . .

I'm going to end up losing money. But you have to

take them to preserve your reputation as far as

being a criminal lawyer. (Defense Attorney; PG)

I'm a trial lawyer. The last thing in the world I'm
. concerned about is the money. I'm a bad business-

man. I'm commonly known as a sucker for a good
cause. (Defense Attorney, PG) ‘
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I'd say over half the time I'm going to end up

with a case that I1'11 get far under my hourly rate.
But again you got to weigh in two factors. Number
one, I consider criminal law mainly my bread and
butter. The one nice thing about criminal law is

it is something that is changing, and you never know
what's going to happen. And it's a challenge, to
See what you can do with a case. (Defense

Attorney, Va.)

And then, there are the $10,000 lawyers:

The gheory basically is . . . that you should get

a fee, a $10,000 fee, because nine people out of

ten will say '$10,000? I was a thousand dollar case.
I'm going to take my business elsewhere.' And you
say, 'fine, thank you very much.' The tenth person
is going to say 'fine, here's $10,000,' in which case
you will, number one, make ten times the money on

one case with a tenth of the work. And secondly,
you're a $10,000 lawyer. Then you say my normal fee
is $10,000. (Defense Attorney, Vva.)

In every jurisdiction studied there were the "big guns"

of criminal defense work. Does the fee wind up having any
correlation to case outcome? The next chapters will address

this issue.

B. Client Demands

If the client appears to be someone who will be difficult

to work with, the attorney may try to discourage the individual

or over-compensate himself for the continuous demands that

will be made on his or her time and pPatience, by setting a high

fee: -

If somebody . . . is calling me up every day,
and demanding that I do certain things that I
don't feel are appropriate for the case, and
making demands I don't feel are appropriate, I'm
going to figure I don't need the case that badly
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and charge him an exorbitant fee. And they're going
to have to pay it or they can get somebody else.
(Defense Attorney, ‘Va.)

Every once in a while I can see that this case is
going to take considerably more time because the
client is a turkey. He calls me every day apd I
can see, 'Am I going to have trouble with this guy.
He wants every hour I got.' I'm going to up the
fee 'tause I know that he's just cranked in a
variable--a time thing~-I didn't expect. (Defense
Attorney, PG)

C. Referral Source

Attorneys, no different than other professionals, make
allowances in their fees depending on how a client came to °
cail. The friend, friend of a friend, Qr relative, maanot
be guoted the same fee as the total stranger who comes in off

the street.

If the client was a stranger . . . the fee would
probably be larger than if it were my secretary's
brother coming in. And ‘she says ‘'hey, he got in
some trouble.' The fee would be a little different.
It just depends on who the person is, what the rela-
tionship is and how he got to me. (Defense
Attorney, DC) :

D. Current Caseload

When attorneys are plagued--or thrillede-by high case-
loads, they may be inclined te;Set a higher than average fee.
During a time Qhen they have a/significant numbefeof‘paying
cases, they cannot afferd to spend time on a case for a low

fee. Their time becomes more valuable.
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E. Publicity Value
The commodity of time may also become more valuable in
a case which is receiving the attention of the media. Where

publicity surrounds a case, the attorney may need to put in

more time and work, and will base his fee accordingly.

Belng Affordable

How easily can the clients of these attorneys afford

a $2500 or $3500 fee? In many cases, not easily; but that

isn't the attorney's worry":

Some can't afford it. Others can't get out of

jail, so they can't go out and steal it. (Defense
Attorney, PG)

Most of the people who are charged with street types
of crimes are marglnal financially. ﬂft just depends
on whether they're working at the time or not
working. (Defense Attorney, DC)

(For young people) it's often simply a question c‘
» whether the parents are willing to make the financial
commitment. (Defense Attorney, DC)

There's a syndrome. Especially for the inner city
black, whose mother will stand by them no matter
what. You know, for the lSthxarmed robbery. And
she can't afford it. ’'She's working as a maid or some-
thing, and every dollar she gets goes to the lawyer
bin. You know, she should have written her kids off
five years ago. She can't afford it, but she pays.
She'll do without Lord ‘know what, but she'll pay

- for that lawyer. (Defense Attorney, PG)

‘Which expldins Why criminal defense attorneys usually fill out
‘their practice with personal injury cases, real estate closings
~and divorce settlements.

They use these cases to pay the

bills. Most attorneys p01nted to an 1mbalance between the

\\‘
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percentage of criminal cases they represent in their practice
and the proportion of their income those cases provide. For
example, an attorney whose practice is 30% criminal, may
expect to receive only 15% of his yearly income from the

criminal cases.
In all jurisdictions, the privately retained counsel
is pricing himself or herself out of existence--especially for

the garden variety street criminal. While the prostitute,

gambler, drug pusher, and white collar offender is able to

afford the private attorney, the majority of those arrested
cannot or will not pay fees from $1500 to $5000 for a burglary,

robbery, larceny Or assault charge, or the equivalent of $60

to $75 an hour.

Garden varlety, street crlmlnals are .not likely to use

the services of prlvately retalned counsel 1n Washlngton, D.C.

/,\\\

For thls reason, we* have omltted ana1y21ng the data gathered

P

on the few private attorney cases rev1ewed Although an

nd1v1dual s eligibility for a PDS or' CJA attorney is deter-

mined by a formula whlch 1ncludes 1ncome, assets, and number

of dependents; the standards of eligibility are’not rigidly
adhered to and it is common knowledge that "anyone who wants a
free attorney qan.get one." A category of '"eligible with
contribution” exists for_those,defendantsfwho can afford to
contrlbute toward thelr defense, biut our data 1nd1cate that

»

this 1s a category which is 1nfrequently used
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Unlike the District of Columbia, many private attorneys

in Prince George's County devote a percentage of their prac-

tice (typically 20%) to criminal law, and do handle street

crimes such as robbery and burglary. Thus, these attorneys -

are concerned whether the Public Defender determines that a

defendant is eligible for a "free" defense attorney (e.g.,

600 Public Defender acceptances occurred during an average

month, 135 declines). Attorneys hazard guesses that at least

a third of those found eligible could afford to pay an attorney.

[

Typical (fraud) case. Victim may complain,
particularly if the defendant is acquitted.

'Well that guy got off and he had a free lawyer. °
And did you know that he had a Cadillac and he

had this, and . . .' ©No, we didn't know.

(Public Defender, PG)

How do they (the defendants) sneak in? They .
lied about having a job. .(Defense Attorney, PG) b

I've had people that I've represented as a panel .
attorney for the public defender's office who
would have diamonds on each--not diamonds on each.
finger, but you know--just hands full of jewelry,
and driving, you know, large cars. And well
dressed. . That I knew could afford a private
attorney. (Defense Attorney, PG)

And a lady may live with her husband and tell
you that she doesn't work. And he can be making
$25,000 or $30,000 a year. And the public
defender's office may take her because they feel
that the husbhband doesn't have any responsibility
towards defending her on a criminal action.
(Defense Attorney, PG) '

In Virginia, as in Prince George's County, the cases

are still there to'keep private attorneys active in garden
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'variety criminal defense. Partly because of vague and ill-

defined eligibility standards for a free defense. Partly

because of judges' inclinations towards conservative decisions

regarding eligibility. Partly because 6f the. absence of an

office of the public defender and the larger existing pool

of potential clients needing representation.

Conclusion
Fee setting by the privately retained attorney is
anything but an exaet science. The primary factors which go

into establishing the fee include: (1) time end amount of

‘work; (2) the client's ability to pay; (3) sério&gness of the

charge; and (4) the likelihood of collecting the fee. Added
to these are such variables as the attorney's reputation,
expected level of client demands, the referral source, the

attorney's caeeload, and publicity that a case is likely to

. generate. The.fsllowing statemeﬁt, when all is said and done,

is typical of many attorneys interviewed:

I've sort of developed my own fee structure,
which is half looking at somebody across the
table. You.know, if somebody can tug at my heart,
the price goes down. If they're a turkey, the
price goes up a little. 1If it's a fun case and

I really want it, the price goes.down. If I'm
really hassled in here and.I got a ton of work,
the price goes up. (Defense Attorney, PG) '

For very different reasons, however, the privately

retained defense attorney is having an‘iﬁcreasingly smaller
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role to play in the criminal courts in each of the jurisdic-
tions studied. 1In the District of Columbia, the defendants
simply can't afford one; and those who can aren't pressured

to do so. 1In Prince George's County, the Public Defender
Offic is generous in its application of the eligibility
standards, and the large percentage of cases the Office handles
leaves a very small péol of available clients. 1In Alexandria,
the.private bar is relatively healthy, with vague eligibility
standards for a free defense and consérvative judges, although
the spector of an experimental office of the public defender

looms in the city's future.

-
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CHAPTER 5 =- CASE OUTCOME: FINAL CHARGE OF GUILT

Introduction

There are several schools of thought on the subject

of whether money influences case outcome. Folarizing them

“into the "a good attorney is a good attorney" group and the

"you get what you pay for" group, is instructive.

The first group belieVes in an explanation of the
nature of man which is 1nherently 1deallst1c.

(Defense attorney) competence or 1ncompetence,

their preparation or lack of preparation, would

depend solely on the 1nd1v1dua1 e s e »

(Judge, PG)
Using this approach, probiems whiEh flow from inefficiencies
in court administration’or inadequacies in the”structure of
the defense system can be surmounted through the inﬁerent
qualities of the individual attorney. A good attorney will
provide good representation whether the client is paying.
$2500 for representation, whether the attorney will be reim-
bursed by the State at $298 for handlingbthe’oase, or whether
the public defender is receiving the equivalent of $100 for
the case.. |

The second éroup assumes that only the basest elemente
in man'sﬁnature control his behavior. One gives only to the
degree one gets. The client knows it . . .

The expectation by the client is‘that if you

charge more money, there is more expectatlon.
(Defense Attorney, va.)

P
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and the attorney knowsit . . .

The (free or low fee) case goes to the back
burner and you work on the things you get paid
for. 1It's only normal . . . if you have clients
that are paying you money and they are the ones
that are keeping you alive--so that you can pay
your bills at home~-you are going to dedicate
yourself to those people . . . (Defense Attorney,
PG) :

/
management by the criminal defense attornez}<%dclud1ng.
= =
(a) motions work, e
=
o
You're never 901ng to sez the (publlc defender),
or very rarely I. thl,«j not file a motion because
they got too bus// 7+ forget or just didn't want
to bother. Whe rZas the prlvate attorney just
won't do it j'”t because it's extra work.
(Defense A9+6rney, DC)
ya
(b) 1nvest1gat /NS,

If 1t¢= a paying case and lots of witnesses,

'lL/get them an investigator. But with a
(fnée or court-appointed) case you don't have
the time to do more than talk to witnesses on
tﬂe phone. You don't go to the scene . . .
,/t s a question of economics. (Defense
Attorney, PG)

/
(c) agtual time, spent on a case,

The (court appointed) lawyer . . . has to deter-
mine whether an expenditure of X number of hours

on some particular motion to suppress . . .
whatever it might be . . . isn't worth the effort. -
- Should I spend that effort to get paid $20 an

hour on what in my judgment is a long shot?
(Defense Attorney, DC)
&

2

(d) the1decieion to offer a plea or go to trial,.
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I have one now, a burglary, where the individual
confessed and understood his confession . . .
And for my $150 for a plea I can probably plead
him out in 20 minutes and not really do any
investigation. (Defense Attorney, Va.)

(e) the ability to secure expert testimony,

-

;’:ﬁﬁlﬁéﬂjgpi};ty to develop an individualized sentencing plan,

(g) the abilit?sibisggggtake legal research.
Although there are exceptions to every rule, the large
majority of clients also assume that you get what you pay for.

Somehow or another the image has been put forth
out there that you are going to get a lousy shot
from the public defender; all he‘s interested in
doing is pleading you guilty. You know, he's

got too many cases to worry about you, he's burnt
out. And you'll do better with anybody you pay.
(Defense Attorney, PG)

Some of them (defendants) say 'I want a real
lawyer, not a court appointed lawyer.' And I .
think the mythology among the defendants is 'well, -
you get more if you pay for it.' (Judge, DC)

That perception effects the likelihood of the client follow-
ing the advice of the "free" attorney . . .

No matter what they paid you, if they paid you
they tended to listen to your advice and they
tended to level with you. (Defense Attorney, PG)

*« « « I think they listen better. (Defense
Attorney, DC) .

. . . setting and keeping appointments with the attorney . . .

You know, getting to interviews. Some of these
guys just don't show up:. They just don't come.
Until the day of ‘trial . . . They ought to have .
some stake, or feel they have some stake. Some-
thing to lose in terms of their counsel . . . .
(Defense Attorney; PG) "
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I've never had a retained client come in and give
me a thousand dollars and not show up until the
day of court. Where I have had court appointed
clients do that. (Defense Attorney, Va.)

. . . taking an active interest in his or her own case . . .

If somebody is paying you, obviously they're

more interested in what's going on. Take a little
more of the . . . initiative. Take more of an
interest in the case . . . . (Defense Attorney, Va.)

And maybe they are a little bit more highly
motivated than somebody who takes a court appointed
lawyer because, you know, they seem to be a little
bit more concerned about what's going to happen to
them and want to have some control over that.
(Defense Attorney, Va.)

. « «» playing games with the attorney . . .
| This has happened, I don't know how many times.

He (the defendant) may cooperate with his (court-
appointed) lawyer and they may be getting along

fine.

And then he just ups and decides, one, to

delay the case and, two, to get a change in lawyers--

hoping
court)

he might get a better deal. He'll say (in
'this lawyer is crazy, he doesn't do what

he's supposed to do for me.'

And the poor lawyer,

he can't do anything.

He stands there and looks at

the judge . . . . Everybody knows what the game is
about. (Defense Attorney, DC)

. . . maintaining a no-nonsense attitude about the& case . . .

I would say that normally the person that's compen-
sating you out of his pocket has, to a certain
extent, a more realistic attitude about his case
and a more no-nonsense attitude . . . . Your rela-
tionship with the client is on a different basis.
(Defense Attorney, DC)

. . . maintaining faith in the attorney's ability . . .

If he comes to you then he has placed his faith
in you more sp than having suffered the roulette
wheel type of experience of having been arrested
and having counsel appointed for him. . (Defense
Attorney, DC)
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They pick you as opposed to icki

. you plcklng them.
They make a substantial investment in your,
ability to work some, not necessarily miracles,

ggt to do-service for them. (Defense Attorney,

. . . and expecting a certain level of effort from the

attorney.
I think the people that pay you expect more from
you. They expect more of your time. They expect

you to be there when they call. (Defense
Attorney, Va.) -

I find that . . people to whom, I am
v e . appointed
have a limited expectation . . . . Peogge who are

paying you money . . . tend to be more demandin
and perhaps less realistic . . . as to the out-g'
come. (Defense Attorney, DC)

These findings support those of an earlier study by Jonathan
Casper, who interviewed defendants (rather than attorneys)(\$
and found that pubiic defenders were viewed as weaker inocat;;
than prlvate attorneys.1 | | )

Although some attorneys will say that hav1ng the

poor defendant in jail during case: preparatlon assures h1m

x‘

of a "captlve audience," and may even offer some motlvatlon
for hav1ng his advice followed (in order to get out of jail),
attorneys readily suffer the demands of the paying client.

i

r
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If the demands get too excessive, they only have to up the
% |

ante, a
4 '\asezmana\ement techniques, such as number of defense

A

motions filed, length of adjudlcatlon, ~time spent on investi~-
gations, are interesting from a process polnt of view. The
outcome of adjudlcatlon, however, in terms of final charge

and sentence, are ultlmately the "test" of how effectively an
attorney represents his or her client. Since it is impossible
from-the type of records reviewed to reconstruct the management

of a case, and decide, for example, if one group of attorneys

The "mlddle ground," purposefully 1gnored would reflect
many attorneys' responses- patterns in case management do
not exist. Every attorney is his own master. Every case is
unique. Everv‘51tuat10n in court is different.

Well, the 1ngred1ents are several (to case manage--
ment). .I mean one is the strength of the govern-
ment's case. One is the strength of the defense's
case. One is the perception by the government of
the defense lawyer. .How good he is. How much
trouble he's going to cause. Or on the other hand,
the defense lawyer's perceptlon of the government ]
lawyer. How good he is. All of those fit in..

Who the judge is. All of ¢ +hose are mixed up in some
inarticulable way in’ the decision of what resolution
or what solution and what plea bargain is finally
reached between the defendant and the prosecutor.
(Defense Attorney, DC) .

Phis viewpoint would put ‘the researcher out of business in

w

no time. 'For purposes of legitimizing this study, and the

author's profession, this viewpoint is being summarily dismissed.

o
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crafted more skillful and legally persuasive motions, the
focus ofbthis and the following chapter is on case outcome:
(1) Do similar cases represented by different attorney
types result in‘similar‘final charges?
-(2) Do- 51m11ar cases represented by dlfferent attorney
types result in similar sentences’

~Data on flnal charge will be presented in the following

sections; data on sentencing is in Chapter Six.

Final Charge: Guilt or Innocence

District of Columbia

In order to assess dlfferences among attorney types
on the flnal charge received by thelr cﬂlents, we flrst

dlchotomlzed all charges 1nto (1) defendants found gulltygof

* the charge (or lesser charge) and (2) defendants found not

gullty (or were nolle prossed) Roﬁbery and. burglary cases

were looked at separate Y in each jurlsdlctlon. Tables 1 and

'.2 present the data from the Dlstrlct of Columbla.

et
B
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Table 1

“Attorney Type and Final Charge of Guilt, Robbery,
. Bgstrict of Columbia, 1978 and 1979

. Final Charge

‘Guilty Not Guilty
Attorney Type Nolle Prossed
Public Defender 96.1% , . " 3.9%
: ) (49) - : (2)
Court Appointed  83.7% . 16.3%

(41) L (8

Raw chi square is 4.2728.
Chi square is significant at .0287 level.

Table: 2. | C g

lary,
Attorney Type and Final Charge of Guilt, Burg
" District of Columbla, 1978 and 1979

, Flnal Charge T w

Guilty Not Guilty ,

CLor :

Attorney Type Nolle Prossed |
Public Defender 96.4% ~ 3.6% |
(53) - (2) i

Court Appointed | 96.1% | 3.9% ;

(49) e (2

Raw chi square is 4. 2728, ) ‘
Chi square is not 51gn1flcant ~ %
~at .9386 level. S : b

AY
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According to ?able 1, the coort appointed attorney
does a statistically’significantlyv"betterz job for a client
indicted for robbe'ry'than does the public defender; 16.3% of
the court ;ppointed attorney's clients were either found not

gullty (none were nolle prossed) while thlS occurred to 3.9%

of the public defenders‘ cases.

In contrast, Table 2 presents 51m11ar data on burglary

cases, and. 1nd1cates no dlfterences of statistical significance.

between case outcome for. the court app01nted attorney and the
public defender. |

How can the”data on robbery oases be reconciled with =
the majority of opinions on the high quality of the work of the

pubiic defendexr? Prec1sely because of 'the Public Defender,

1

’Serv1ce s well -designed training program, its structurlng of

practical experience for 1ts new attorneys, its esprit de
corp, its internal investigative and rehabilitation resources,
and its decision to limit case representaticn to what is

manageable for each attorney, interviewees uniformly claimed

[+

that the PDS does a first-rate job:

They (the PDS) take a very small amount of cases,
- proportionately, so they can have more of -an

elite practice. Not so much in what they get
but how they handle what they get. (Judge, DC)

( 2
On a case-by-case basis they canlgenerally be as
good or better than the prosecutor. Their bar-
gaining power is significant.. (Judge, DC)

i
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We just feel that it's important (to visit the
client frequently in lock-up). And we have more
time and we're trained to do that. I mean, it's
all a matter of a combination of attitude and

= resources. (Public Defender, DC)

All those good lawyers (public defenders) sitting

under one roof. And if you got a problem or

you're thinking about something and want to talk

to somebody about it . . . . 1It's amazing how

much you learn and think of and get good ideas how

to approach a case from talking to a couple of

attorneys about it. (Defense Attorney, DC)

While these statements represent only the perceptions of othér
system.actors, they are the perceptions of individuals who
watch both types of attorneys perform on a daily basis. -

It is our conclusion that the differences which appear
for robbery cases are not differences in quality of performance.
Rather, they are related ‘to a point made in Chapter 2; the
Public Defender Service is given the more serious cases, the
more complex cases, the more unusual cases to represent.
While this in large measure reflects both the trust the court
has in the ability of the attorneys to provide good defense
assistance and economical use of limited resources, this
"selecting out" of the difficult cases at the start of
adjudication results in "bad" statistics for the Office. 1In

short, the Public Defender's cases are less likely to look

. not gﬁilty,'or) according to our statistics (all jury trials),

1be,hot guilty.
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Prince George's County

Tables 3 and 4 present the data from Prince éeorge's
County. For the charge of robbery (Table 3) 1t was possible
to make a three-way comparison among public defenders, court
appointed attorneys and privately retained attorﬁeys. ‘Since
the public defender office had made a policy decision to panel
out all burglary cases, the comparison is between court
appointed and privately retained attorneys. For neither charge;
however, are differences among case outcomes for attorney types
statistically significant when it came to the final charge

i

of guilt."

Table 3

Attorney Type and Final Charge of Guilt, Robbery,
| Prlnce George's County, 1979

Final Charge

Guilty | Not Guilty

or
Attorney Type ‘ Nolle Prossed
Public Defender 69.4% 30.6%
: (34) (15)
Court Appointed 83.6% ' 16.4%
(46) (9)
Private 67.4% | 32.6%

(29) : (14)

Raw chi square is 4.1714.
‘Chi square is not significant
at .1242 level.

|
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. Table 4

Attorney Type and Final Cﬁarge of Guilt, Burglary,
Prince George's County, 1979

Final Charge

. Guilty - Not Guilty
Attorney Type . e ” Nolle Prossed : ‘
Court Appointed , 90.2% © . . ' 9.8%
(46) - , o (5)
Private = 88.2% "11.8%
(45) ‘ (6)

Raw chi square is .1019.
Chi square is not 51gn1f1cant
~at .7496 level.

The Office of the Public Defender in Priﬁee George's
County offers a striking contrast to the District's’systemi
Rather than hav1ng the luxury of operatlng like a prlvate law
firm, it better represents publlc defender offices around’
the country: high case volume, insufficient money to pay for
all outside resources the attorneys request, the need for fast
case furnover. }

Yet the history cof the public defense system in the
county (i.e., a string of some of the best local attorneys to
head the office, gathering excellent staff with them) and the . "
evolving shape of the structure of defense services (i.e.,

the office taking most cases and paneling out the cases it

L -
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chooses to) has resulted in a public defender office which
also gets high marks from the private bar.

I don't think that, at least here, the private
practitioners are as good as the public defenders.
And I think that among the court, among the judges,
they agree with that. Very few private lawyers
just don't have the volume of criminal work.
(Public Defender, PG)

A lot of us in this office are going to try the
case no matter what. I have a theory. If they're
(prosecutors) not giving me shit, I'm 901ng to go
ahead and try the case . . . . My time, it's their
money. (Public Defender, PG)

I don't think that (the heavy case load) necessarily
affects their performance because they're a pretty
dedicated . . . pretty competent individuals, for
the most part. (Judge, PG)

Since the public defender service is not under

any (fee) constraint, he can spend 50 hours on a

case and get paid the same salary when he spends
10 hours on a case. (Defense Attorney, DC) .

Given, the head of the Office would like to have his

attorneys enter the case at an earlier point. Given, the high

case volume forces a "keep them moving" attitude which could
result in a diminution of representational quality. Still, it
seems that case outcome does not favor one type of attorney,

at the "expense" of another attorney type.

, L R
Alexandria ~ g ,,K#’

Tables 5 and 6 present the data on final charge of

)

gullt for Alexandria, Vlrglnla.
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Table 5

Attorney Type and Final Charge of Guilt, Robbery,
Alexandrla, Virginia, 1978, 1979 & 6 mos. 1980

Final Charge

Guilty " Not Guilty
- oxr i
Attorney Type ‘ | Nolle Prossed
Court Appointed 69.8% < 30.2% ’
(37) (16)
Private ' - 81.8% 18.2%
(18) - (4)

Raw chi square is-1.1461.

Chi sgquare is not 51gn1f1cant
at .2844 level.

Table 6

Attorney Type and Final Charge of Gullt Burglary,
Alexandria, Virginia, 1978, 1979 & 6 mos. 1980

Flnal Charge

Gullty ' Not Guilty
or
Nolle Prossed

Attorney Type

Court Appointed 81.1% . . 18.9%

(43) . . (lO)
Private " 81.0% B 19.0%

(34) | (8)

"Raw chi square is .0005.

Chi square\lg not 51gn1f1cant
at .9823 lavel.
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As is the case in Prince George's County, case outcdme is not
related to attorney type with statistical significance.

Interestlngly, it was in Alexandrla that attorneys were
most vehement in their sentlment that an—attorney—ls an-
attorney-is-an-attorney. That wheq the private practitioner
takes a court-appointed case (no public defender system exists)
he or she "defends" in the same manner. There is:a reputation
to uphold among peers. Thére are ethical standards to main-
tain. Almost all the attorneys intérviewed felt that differ-
ences between the privately collected fee for handling the
typlcal burglary ($1000- $2000) or robbery {$1500-$3000) and
the average court appointed fee (burglary $270; robbery, $360)
does not make a difference in case management.~

For me there is no dlstlnctlon between a court
appointed case and a retained prlvate paying case.
They are all clients. And if I'm going to do a
case, if I'm going to sign my name . . . . It
kind of balances out . . . because some of my
paying clients can pay me enough so that I can
kind of balance that off in a court appointed
case. (Defense Attorney, Va.)

I don't know whether they are appointed or
retained (when they are in front of the bench)
unless I happen to remember appointing them. A °
lawyer that's good, a lawyer that is a lawyer

. « . will handle it the same way . . . .
(Judge, Va.) : ‘
Prosecutors around here have maﬂe the statement
publicly that they would defy anybody to come
into court and watch a criminal case and be able
to tell whether the lawyer is appointed or
retained. And I think that's probably true,

&
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but maybe much for the reason that a bad lawyer
with a retained client is going to be a bad
lawyer with an indigent client. And a good
lawyer . . . . (Defense Attorney, Va.)

Statistics seem to bear out this last opinion.

Final Charge: Severity of Guilt

_For each jurisdiction, the final charge for each case
was noted and a scale constructed to indicate severity of
guilt by ranking the potential sentence received for the

charge(s). In no jurisdiction was attorney type

related to severity of guilt for either robbery or burglary

cases.

District of Columbia

Tables 7 and 8 present the distribution of cases along
L i L % .
the Final Charge Scale, and the findings of an ANOVA analysis

for the District of Columbia.

*ANOVA is a test of statistical significance using a
categorical variable as the independent variable (i.e.,
attorney type) and an interval variable as a dependent
variable (i.e., severity of final charge). It tells whether
the independent variable has an effect on the dependent
variable. To be significant, the means and their variance
rust differ 51gn1f1cant1y from group to group (i.e., among
attorney types).

D
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Table 7 %
Attorney Type and Severity of Final Charge, %
District of Columbia, Robbery, 1978 and 1979 !
Severity of Final Charge
(length of confinement)
: Up to 1+ to 3+ to 5+ to 10+ to 15+ to 30+ to
i Attorney Type 1l yr. 3 yrs. 5 yrs. 10 yrs. 15 yrs. 30 yrs. life :
: (1) (2) (3) (4) (5) (6) u (7) :
i : 2
Public Defender '2.0% 14.3% - - 8.2% 40. 8% - - 33.3% {
(1) 7y (4) + (20) (17) - e
5 ;
Court Appointed 2.0% 2.0% = - 9.8% 41.5% - - 43.9% w :
, (1) (1) (4) (17) , _ (18) :
1 i
: /
s
# 7
1
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Table 8

District of Columbia, Robbery, 1978 and 1979

Attorney Type

Public Defender

Court Appointed

Severity of Final‘charge

. -Standard

Variance Deviation

12,1376

F-Statistic is 2.4721.
Not significant at .1194 level.

Table 7 indicates that final Charges received by cases repre-°

sented by both attorney types cluster around the scaler values

of 5 (10+ to 15 yeats imprisonment) and of 7 (30+ to life

imprisonment). According to Table 8, a mean score of 5.1 for!i’
‘ § : ‘

the public defender's robbery cases and 5.6 for those of the ¢

. [ . L ' 4
court appointed attorney translates into a potential sentence

of between 10+ and 15 years confinement {Table 7); the scores

do not differ wifh any statistical significance (.1194).

Table 9 presents the final charges received by burglary cases

in the District of Columbia according to the scale of severity of

final charge (i.e.,“potential sentence). Since the crimes of

burglary”and robbery are scaled separately, the scaler value of

(5) is not the same on Tables 7 ;nd‘ﬁ. A mean of 5.0 for both
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g 3
f o the public defender and court appointed attorney's burglary o
r ; o
cases (Table 9) is the equlvalent of a potential sentence of
up to 7-1/2 years conflnement (although the modal scaler values -
- . § -
& , ; : ;
i are polarized between a scale value of (2) with a potential
_‘ « 2 o .
: sentence of 6 months + to one year confinement and a scaler
value of (7), with 10+ to 15 years confinement.
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{ Table 9 |
; Attorney Type and Severity of Final Charge,
! District of Columbia, Burglary, 1978 and 1979
Severity of Final Charge ‘
(length of confinement) 4
; | Up to 6 mos.+ 1+ to 3+ to 5+ to 7-1/2+ to 10+ to 15+ to
Attorney Type = 6 mos. 1l yr. 3 yrs. 5 yrs. . 7-1/2 yrs. 10 yrs. 15 yrs. 1ife
(1) (2) (3) (4) (5) (6) (7) (8)
Public Defender = 5.7% 30.2% - - 1.9% - - 9.4% 50.9% 1.9% |
N (3) (16) (1) (5) (27) (1) i
: : ‘ : H
; Court Appointed 4.1% 30.6% - - - - - - . 20.4% 42.6% 2.0% b
2 ’ (2) (15) ' (10) (21) (1) %
| |
§
!
i
| e 3]
5
/7‘\\\\ : ¢ )]
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When Table 10 is reviewed for the charge of burglary,
final charges received in cases represented by public defenders
and court appointed attorneys do not differ to any statistically

significant degree (.9636).

Table 10

Attorney Type and Severity of Final Charge
District of Columbia, Burglary, 1978 and 1979

-Severity of Final Charge

Standard

Attorney Type Number Mean Variance Deviation
Public Defender 53 5.0189 6.0573 2.4612

31
Court Appointed 49 5.0408 5.6233 2.3713 A

F-Statistic is .0021.
Not significant at .9636 level.

Prince George's County

Tables 11 through 14 present data for cases in Prince

George's County. Table 11 presents the\eistribution of final
’ 3

charges for robbery cases along the severity scale constructed;
- N3

Table 12, the findings of the ANOVA analysis of statistical’

significance. ? A

o
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Attorney Type and Severit

Table 11

y of Final Charge

Maryland, Robbery, 1979

Prince George's County,

Severity of Final Charge

(length of confinement)

W :
’ Up to 1+ to 4+ to 15+ to
Attorney Type = Ll yr. 3 yrs. 10 yrs. 20 yrs.
> (1) (2) (4) (6) -
Public Defender. 8.8% 2.9% 23.5% 64.7%
(3) (1) (8) (22)
Court Appointed " 4.3% - - 23.9% 71.7%
: (2) (11) (33)
Private 10.3% - - 13.8% 72.4%
+{3) (4) (21)
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According to Table 11, the modal score on the severity

e e i

of final charge scale is (&) for each attorney type, which
correéponds to a potential sentence of from 15+ to 20'years 
imprisonmeht. Table 12, as;miéht’be,expected, reveals‘ﬁhat
there is no statistically éighifiéant Aifference among’attofney
types for robbery cases :epresented (.5941), with gggi‘écorés
of 4.9 for the public defender, 5.3 for'cdurt'éppointeg’éounsel;

L )

and 5.2 for privately retained attorneys.

Table-12

Attorney Type and;Severity of Final Charge,"
Prince George's County, Maryland, Robbery, 1978

Severity of Final Charge

Standard

Attorney Type Number Mean - Variance ‘Deviation

Public Defender 34 4,9706J, 2.6355 16234+ -

Court Appointed 46  5.3043 .1.5942 1.2626 J
Private 29 5.2414  2.6897  1.6400

F-Statistic is .52321. o
Not significant at .5941 level.

Tables 13 and 14 present data for burglary cases in
Prince George's County. Table 13 presents the distribution of |
final charges along the severity scale; Table 14, the ANOVA

analysis of statistical significance.
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Table 13

Attorney Type and Severity of Final Charge
Prince George's County, Maryland, Burglary, 1979

Severity of Final Charge
(length of confinement)

Up to 1+ to 3+ to 4+ to 10+ to 14+ to

e

0€T

Attorney Type 1 yr. 3 yrs. 4 yrs. 10 yrs. 14 yrs. 20 yrs.
(1) (2) (3) (4) (5) (6§
Court Appointed 10.9% - - - - 76.1% 2.2% ©10.9%
(5) : (35) (1) (5)
Private: 17.8% | - - - - 75.6% - - 6.7%
(8) (34) (3)
-
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According to Table 13, the la%gi/giﬁapiﬁ} of defendants
o4 i

received a final“charge that carries with it {etWeenzA and 10
years in prison. Table 14 indicates that bu;élary cases repre-
‘ S >

sented by different attorney types receive similar average

final charge scores (3.9--court appointed, 3.6-—privat§1y

retained).

Table 14

Attorney Type and Severity of Final Charge,
Prince George's County, Maryland, Burglary, 1979

Severity of Final Charge

Stahdard

Attorney Type Number Mean - Variance Deviation
~ Court Appointed 46 3.9130  1.4589 1.2079
Private 45 3.6000° 1.7455 1.3212 " k

F-Statistic is 1.3927.
Not significant at .2411 level.

Alexandria

Tables 15 through 18 present data for cases in Alexandria,
Virginia. Table 15 presents the distribution of final charges”
for robbery cases along the severity scale constructed. Com-
paring this scale of potential sentences, with those for Prince

George's County (Table 11) and Washington, D.C. (Table 7), it

is obvious that there are fewer sentencing gradations in

=
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Virginia's criminal code for charging purposes. The over-
whelming majority of cases represented by court appointed
attorneys (89.7%) and all cases represented by privately
retained attorneys received final charges which carried with

them a potential penalty of 20+ years to life imprisonment.

Table 15

Attorney Type and Severity of Final Charge
Alexandria, Virginia, Robbery, 1978, 1979,
and 6 months of 1980

Severity of Final Charge
(length of confinement)

Up to 1+ to 20f to
Attorney Type 1l yr. 20 yrs. life
(1) (2) (3)
. Court Appointed 5.1% 5.1% 89.7%
°F (2) (2) (35)
i - - - - 100%
Private
i (19)

According to Table 16, the differences between final
charges received ih robbery cases for clients of court appointed
and privately retained counsel were not statistically significant

(.1774).
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Table 16

Attorpey Type and Severity of Final Charge,
Alexandria, Virginia, Robbery, 1978, 1979,
and 6 months of 1980

Severity of Final Charge

Standard

Attorney Type Number Mean Variance Deviation
Court Appointed * 39 2.8462 .23887 .48874
Private 19 3.0000 0. 0.

F-Statistic is 1.8656.
Not significant at .1774 level.

Table 17 presents the distribution of final charges

for burglary cases along a severity scale.
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. Table 17
g Attorney Type and Severity of Final Charge,
; Alexandria, Virginia, Burglary, 1978, 1979
and 6 months of 1980
; Severity of Final Charge
: (length of confinement)
; | Up to 1+ to 5+ to 10+ to 20+ to
: Attorney Type 1 yr. 5 yrs. 10 yrs. 20 yrs. life
(D (2) (3) (4) (5)
Court Appointed 5.5% - - - - 91.1% 2.2%
: (3) . (41) (1)
: Private 11.1% - - 2. 8% 86.1% - -
L (4) ‘ (1) (31)
-
g
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According to Table 17, the largest proportion of cases repre-
sented by both court appointed and priVate attorneys receive
final charges which carry a potential sentence of 10+ to 20
years confinement; 91.1% of the public defender's cases, 86.1%

of the privately retained attorneyfs cases.

Table 18

Attorney Type and Severity of Final Charge,
Alexandria, Virginia, Burglary, 1978, 1979,
and 6 months of 1980 .

<

Severity of Final Charge

Standérd

Attorney Type Number Mean variance Deviation
Court Appointed 45 ~ 3.8222 .60404 .17720

Private 36 3.6389 .92302 .96074

F-Statistic is .90188.
Not significant at .3452 level.

With. such similarities of final charge severity in the above
table, it is not surprising that differences among attorney

types are not statistically significant (.3452) on Table 18.

EEReNIAC
4

To create a greater degree of comparability among cases,
in each of‘the three jurisdicfions studied, cases were divided
into: (1) robbery with a gun; (2) burglary of a store; and
(3) burglary of a house. Tests of statistical significance
were run. The findings mirrored those of the more general
categories: in no jurisdiction was there a statistically
significant difference‘between attorney type and severity of
final charge for the éharges of ia) robbery with a gun
(Appendix E), (b) burglary of a store (Appendix F), or (c)

burglary of a house (Appendix G).

Explaining Final Charge
What is‘responsible for the appearance of "equal"

justice at the finalvcharée stage, for the f&b garden-variety
street crimes of burglary and robbery? Interviews and obser-
vations lead us to conclude that it is related to: (1) prose-
cutor's policies in eaéh of these jurisdictions that are well-
established, uniformly implemented, and widely known by prac-
ticing attorneys; and (2) a’ process of adjudication which is

accepted and routinized in the daily interaction of court work

groups.

Prosecutor Policy

Prosecutorial style differs widely across jurisdic-
tions. In Alexandria, Virginia it is characterized by a great

deal of autonomy to Assistant Commonwealth Attorneys and an

y
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elected prosecutor who likes to "keep his hand in" by handling
some of the major cases in court by himself. In the Districtv
of Columbia, prosecutorial policy has to filter down many
bureaucratic levels. According to an earlier study of selected
offenses in the District of Columbia Sﬁperior Court; the U.S.
Attorney's Offige has always depended upon strong prosecutorial
policies. For example, a poiicy}of not reducing a robbery

charge to a misdemeanor for purposes of obtaining a’plea.2

This policy applied to burglary offenses as well, but was not

as strongly adhered to in these cases.

In Prince George's County, the head of the Office of‘ther
State's Attorney is a veteraq}of 20 vears in the QOffice. Very f
explicit policy statements agémincygded in the Annual Report
published by the Office.  For exa%plé) in 1977, strict guidelinés
were developed regarding plea negotiations in ﬁ¢lony cases.
According to these guidelines, prior to any negotiations, the
prosecutor must have available a current pre-sentence investi-
gation report on the defendant. Further, the defendant is
required to plead to the "felony charge or charges that most
accurately reflect the major crime or crimes actually committed."
These policies were intended to reflect‘the State's Attorney's
strong commitment to accuracy_?f charge and consistency in |
punishment. .

Of interest is that concerns in each of the three juris-

dictions are similar, such as a concern with statistics and

3
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wanting to "look good" on final charge (whilé‘giving the judge
‘responsibility for sentencing). Some of thé policies for
handling/burgi%ry and robbery cases are indicated in the

following statements:

And on a weapons charge, the policy is never to
drop the weapons charge. It's a mandatory one
year. (Prosecutor, va.)

When it's a drunk climbing in a window looking
for a place to sleep, it's a little different
than a man with a knife or gun climbing in a
bedroom window . . . . (Prosecutor, DC)

There is an office policy that a robbery with a
deadly weapon . . . we'll only accept the first
count, which is armed robbery. (Prosecutor, PG)

(In an armed robbery with a pistol shot) we are
never going to offer misdemeanor pleas in that
case. I mean, you can just forget it.
(Prosecutor, DC)

Certainly I don't want to denigrate the feelings
of loss and invasion of one's nest (in a burglary)
but it's a less serious offense (than robbery) to
my mind. I think probably in most prosecutors'
minds. (Prosecutor, DC)

(Prgsecutors) are more likely to treat more

leniently a, say, a night time burglary of a

warehouse than we are a night time burglary of

a homg where people just didn't happen to be there

but might well have. (Prosecutor, DC)

Depending on the strength of the evidence in a case--
which is rarely known by an evaluator looking through a court
case file--these policies translate into the way in which the

prosecutor approaches the issue of final charge:
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The State's Attorney will not allow the
(Assistant) State's Attorneys to reduce a partic-
ular plea to less than a first count of an indict-
ment, unless there's a very strong showing that
they're going to lose on that first count.
(Defense Attorney, PG) '

Some defense attorheys believe that there is & large
number of factors that could cause inequities in charging.

They will tell you that the credibility of an individual prose-
cutor can make a difference, as well as the defenseyattorney
and prosecutor's experience in handling certain kinds of

cases. A prosecutor's confidence in himself. Tﬁe volume of
cases a prosecutor is handling in a given week.

Yet, there is little doubt from the interviews~-supported
by case statistics-~that the prosecutor's policies become the
arbiter of consistency.

I think tbere's a mag card up there . . . . A

mag card in the great prosecutor's office in the

sky. And they see the facts come in and you're

going to get the same . . . no matter who's in

the case. (Defense Attorney, PG)

Their (prosecutors) pleas are pretty well

standardized, to a certain extent. (Defense
Attorney, PG)

A

Most of the time the prosecutors, they have set
policies in terms of what plea offer they're going
to make . . . . So ¥“out of 10, in DC, anyway, it
doesn't: matter who the prosecutor is. (Defense
Attorney, DC)

Although Joan Jacoby, in a national study of prosecu-
torial decision-making, did not focus on the performance or

perception of defense attorneys, her conclusions with fespect

a
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to prosecutorial style are again supported through our data:

We can conclude . . . that there are, indeed,
factors common to prosecutors that explain their
discretionary decisions. They generally agree

on priority of cases for prosecution--taking into
consideration the seriousness of the offense, the
criminality of the defendant and the case's legal-
evidentiary strength . . . . They tend to accept

a case primarily on the basis of the strength of its
evidence and legal sufficiency ¢ . . . They tend to
dispose of cases by plea and at a reduced level when
they are either inherently complex (thereby taxing
system resources) or the legal-evidentiary strength
of the case is marginal and the defendant's criminal
record is of a less serious nature . . . .

Thé result is that the decisions being made by the

p;osecutors . . » are consistent in their applica-

tion . . . .

In other words, when similar cases are compared, as we did in
our studies, deviation from prosecutor policy doesn't occur
frequently and consistently enough for statistical signifi-
cance.

Many attorneys want to see their individual role in a
case as unique in case outcome--whether for reasons of exper-
ience, skill, good investigative work, high professional
standards, oriknowing the system (especially the former
prosecutor). Yet the degree of difference an individual
attorney can make in a run-of-the-mill, garden-variety case,

is largely romanticized. The more accurate statements by

attorneys were the following:

N
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Generally speaking, I think it's really less
the gquality lawyer than it is the circumstances
of the case. (Defense Attorney, PG)

Only on the really big cases do the retained
attorneys make a difference as far as the kind of
trial and pretrial tactics that they usually
have. But the end result, I think, is the same

e« « « « (Prosecutor, Va.)

Sée, I'm not saying the end result would change in
any way (with more investigation). But there are
certain things that you should do in every case.
(Defense Attorney, PG)

I like to think that for the extra money I charge
I'm going to make a difference. It's not always
true. A lot of times the guy could do just as well
with the public defender in terms of the final
outcome. (Defense Attorney, PG)

A lot of times!

Court Workgroups

The second major factor which contributes to the ;imi—
larity in final charges among public defenders, court-appointed
and privately retained attorneys is the court workgroup. The
characteristics of this workgroup--especially that of shared

goals--are perhaps most prgcisely explained by Eisenstein and

Jacob in Felony Justice:5
Although they-méy not realize it, all courtroom
workgroups share values and goals. These shared
perspectives undermine the apparent conflicts
generated by the formal rules of workgroup members.
When the membership of a workgroup is stable--prosecutors,
judges, and defense counsel who stay "in the business" for

years--mutual dependence develops. iFamiliarity produces

—in
3
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stability. Patterns of formal authority but informal influence
are well known. The goal of expeditious case handling sur-
passes all other goalsmfor each group. Negotigtion--
accommodating each party--is the most’commonly used technique
of work. The courtroom workgroup almdét always contains some
persons (at least two out of three) who are very famgliar with
one another, either from membership in the local bar association,
country club, church, or law school attended.

Our findings in each$of the jurisdictions studied can
be viewed from a wo:kgrouplperspective. In the District of
Columbia, the constancy of the appearance of the public defender
and prosecutor in court, and the large volume of cases handled
by any given private attorney acting as court-appointed counsel,
leads to well known reputations among peers. In Prince
George's County, the fact that the Office of the Public Defender
filters 85% of the cases, that the system is very "ol' boy"
insofar as mahy of the defense attorneys in court have pre-
viously been prosecutors or public defenders, or have worked
for the same small group of law firms, gqualifies this court as
stabie. The Alexandria system, resting on the oldest of
defense system traditions, is similar.

Familiarity, unlike the well known adage, does not

breed contempt in court:
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You save a lot of time, I think, in the end.
The cases that are represented by former prose-
cutors, we handle in a quicker fashion--Tore
expeditiously. And we get the kind of result
both he and I thought the case was worth in the
beginning. (Prosecutor, Va.) '

I've been around here long enough that I know
what the judge is going to give for a given person
for a given crime. It's no use to try to prove
five life sentences if you know he's (the judge)
not even going to give one. (Prosecutor, Va.)

(In time) it's kind of to where they know what
you're capable of and you know what they're

capable of, and so you wind up working cut dis-
positions. (Defense Attorney, DC) \

N
4
5

While the views expressed here are neith;r new nor
startling, their importance issbnce again underscored.
Although individual attorneys like to speak of the dynamics
of each case as a "coincidence of jusﬁice," or "the luck of

|

the draw," or a foundation "based on people” with their 6Qn_
foibles and concerns, the large part of courtroom activity
involves groups operating with informal agreemeinits on case work
and plea possibilities, and using processes of decision-
making which attempt to limit adjudicatory uncertainties for

all concerned. The result? Final chargég that look very

similar.

Conclusion

It is noteworthy that studies which have included the
subject of fees in their discussions and data collection are

quick to pcint out the importance of fee in attorney behavior.

i
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For example, Martin Levin in Urban Politics and the Criminal

Courts points out that defense attorney behavior in case
management is more likely to be influenced by fees and time
commitmentSw%han by courtroom abilities.6 Since his own goals
dominate his behavior, fee.collection is a%primary motivation.

Raymond Nimmer, in System Change,7 also comments that self-

interest, which operationalizes into income and efficiency
are choice motivators of a defense attorney's performance.

Eisenstein and Jacob, in Felony Justice,a”noted that both

privately retained and court appointed attornéys are entre-
preneurs: "They respond to economic incentives and structural
features of the environment . . . . But these forces do not
operate‘through an organizational structure: rather, they im-
pinge on defense attorneys througﬁ a quasi-marketplace." While
our data does not contradict-such conclusions, the degree to
which personal motivqticn, including fees, influence finai
charge 1is not of statistical significance. ’It is important
to note that most of the writers who have talked about the
role of money in case managementqhgve not looked at empirical
data on. management and outcomes over a large number of cases.

Rather, they have listened to attorneys. It has been our

. experience in listening to attorneys that they are better at

\\"\f\ - .
reasoning on.an idiosyncratic basis than‘gpey are at project-
ing across time and numbers. Their daily operational concerns

overtake the importance of trends.

R S S S
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Despite quite varied opinions from attorneys, judges,
and prosecutors in the three jurisdictions studied, as to
whether case representation differences might exist among
public defenders, court-appointed attorneys, and privately
retained counsel, statistics indicate that, at least for the
factors for which there are data, differences which may exist
are not significantly different. Where they are, for robbery
cases in the District of Columbia, idiosyncracies of the court
system explain them, rather than the quality of the repre-

sentation given“by different attorney types.

Nt
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CHAPTER 6 -- CASE OUTCOME: THE SENTENCE

Introduction

Sentencing is always "the bottom line" in a criminal

case. As one public defender-turned-privately-retained

attorney said:

Most of these guys aren't going to med school
next year. So that the felony or the misde-
meanor doesn't mean squat! We're talking
bu§1ness.. ;s a guy going to jail? If he's
going to jail, how much time are you talking
about? (Defense Attorney, PG)

These sentiments are expressed by others:

Most of the t%me (the plea) doesn't matter.
They're not concerned about their e¢ivil rights.
¥ou know, their ability to vote. They'll say
Look! man, I don't want to go to jail. I'll’
take the plea. I don't care what the plea is as
long as I don't d¢/ any time.' (Defense : i
Attorney, DC) o ~ ‘

'What ?hg hell, (sentencing is) the boﬁtom line
in criminal defense work. Sentencing. Ninety-

eight percent of the cases begin and end with

;g?t you do with sentencing. (Defense Attorney,

But sentencing the convicted criminal has been anything
but én exact science. Rather, the apparent inconsistencies of
sentences given for similar offenses have forced some'systems,
including Prinze George's County, tQ”consider‘séntenéing
gufﬁelinééfin order to achieve some uniformity among cases.

What variables account for sentencing inconsistencies?

0

Included, certainly, are: /I
‘ -
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. . . a given judge's sentencing philosophy . . =«

Normally, every judge is different . . . . Some
judges have a higher regard for more severe
penalties . . . than other judges. Which is
just personal philosophies, I think, or personal
experiences in the system. (Prosecutor, PG)

(Sentencing inequities are) one reason they're

trying . . . in a multiple defendant trial . . .

to have all the defendants sentenced by the same
judge. For purposes of consistency. If one defendant
comes back and says, 'Hey, I got probation, and

the other guy got ten years . . . - (Defense

Attorney, PG)

a judge's stereotype of defendants . . .

It (a public defender case) fills the judge's
stereotypic view of the free-loading, blood-
sucker being defended by public funds. It's
at sentencing you'll expect to see its effect.
(Defense Attorney, PG)

. . . an attorney's sentencing tactics . .
1f you want to make the (probation) report
seem like the trash it is, you say, 'Your
Honor, here's 20 things that this (probation
officer) didn't even consider, never bothered
' to even find out . . . what good is the
report? (Defense Attorney, PG)

I got a whole book of these programs . . « -

So when I walk into court I can say, 'Your
Honor, (the defendant) is trying to deal with
the problem of drugs. He's had a drug program. '
Or DWI. 'He's been through all these alcohol
rehabilitation things.' . . . I go up there and
talk to them, flet's get some rerdrts, let's

get something . . .,' costs goose eggs to the
client. (Defense Attorney, PG)

Yes, they (judges) will change tneir minds.

If you can give them a decent alternative, a
realistic reason why they should do this or

that. (Defense Attorney, PG)
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. .« . an attorney's peri i 1 | i i
Y experience 1in court . . . s for the defendant from a center like the National Center on
I can tell you almost what to expect in PG ! v i i i i i i
gounty for almost any judge that you would | Institutions and Alternatives, or a psychiatric evaluation and
ave. ! ' i i
(Defense Attorney, PG) : L , the promise of treatment; and (2) the fact that the fee paid
. . . a pros ' isi ' i i ' | i i i i
prosecutor's decision to take an active role in to the private attorney is viewed by the court as punishment
sentencing . . . in itself
Sc that when we (the prosecutor) choose to i
flle.a written repor? and'recommendation with ‘ ' iﬁtggﬁegid $§§Sée§?atod§gu¥°¥ai§1§?O giﬁ Eggk a
the judge and probation, it's treated as some- loan. You went to a friend. You did something.
thing of significance . . . . (Prosecutor, DC) You scrounged, whatever. I'm not saying it
. . ' ' : doesn't work a tremendous hardship on the famil
. « » the defendant's behav1or‘at sentencing . . . § or whoever you're borrowing the mgney from . . ? .
. ; > .
(The defendant) could undg all Fhe work that : 32; J;gietﬁiz izzyeieyéighgilggg :iggeozﬁiggshls
g:: ?zigndggiéigélh'icgerg:éns;gtlgg ifgoztfii I mean, I got to givé him something for having
moment when he stands u beore tha . 3 eru a taken all these steps,' or I think the whole system
says, 'Hey, what happeng fo me?"' ?fjﬁeg:agg ' falls apart. They're businessmen, too, the judges.
that ‘hey' the wrong way, he's going down the (Defense Attorney, G}
road much longer than if he says it the right We asked:

way. (Defense Attorney, PG)

I've found always that the simple answer to Q. What role does money play in sentencing?

sentenci e o . i AP . .

culpa? l;gu learrliozozoleZinigozhtoedo g mea A. Usually, if it's a privately retained case
Tijﬁréorry youf‘Honor' g can t lir and say the judge will have some sympathy for the

of judges vho have sentenced dra;atigggl§ . . ‘ defendant because of the fact that he has to put
cifferently with a client who says 'I'm sorry' out a lot of money. (Defense Attorney, PG)

and a client who says 'I have nothing to say i

your Honor.' (Defense Attorney, PG) ' Q0. That really does make a difference?

. I . ) . , A. I think it does make a difference. And I
But just as opinions regarding favorableness of final E think that it also serves as a form of punishment

charge are polarized into the;ﬂyou—get—what-you-pay-for" group as far as the Judges are coqcerned.

Q. 1I've heard that. Surprised me the first

and the "a—good—lawyer—is-a-goodulawyer" group, attorney opin- ?l | +ime I heard that.

ions on sentencing are also divided. The former group pegs \ A. But the judge, when the person is what you

; : i d . . might call 'using the public trough,' using the
its opinion that the client-paid-for-attorney does a better puglic defender gystem? well thengtﬂey fee% . s e

- L] * (3 L] ' j & ¢
job at sentencing on: (1) the additional resources money can he's just & deadbeat (pefense Attorney, B6)

buy (e.g., an individualized work-up of program alternatives
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Those who felt that money, per se, did not influence
sentencing, based their opinion on the proposition that a good
attorney is a good attorney--he or she will be considering
sentencing throughout case preparaﬁion; he or she will be
creative in exploring avenues ofrsentencing alternatives,
irrespective of whether the attorney is appointed, privately

retained or a public defender.

Severity of Sentence

Which side is correct? For each of the three juris-
dictions, for each of the two crime types, severity of sentence

was analyzed in relation to attorney type. In no jurisdiction,

for either robbery or burglary cases, was severity of sentence

*
(i.e., confinement vs. probation) related to the type of

attorney representing the case.

Table 19, presenting data for the District of Columbia,
indicates that while probation is received less frequently for
the robbery-indicted clients of the public defender (which may
relate to the more serious cases the office represents), the
difference is not of statistical significance (.1958 level).
Table 20 indicates more evenly "matched" sentencing for both

attorney types (33.3% confined--public defender; 41.5% confined--

*
Data on fines and suspended sentences was collected,
but initial analysis showed them to comprise less than 1%

of any sample and the data were dropped from subsequent analysis.

et

5
it

7N SRS

court appointed) for the charge of burglary, again with no
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statistical significance (.4439 level).

Table 19

Attorney Type and Severity of Sentence,

District of Columbia, Robbery, 1978, 1979

Attorney Type

Public Defender

Court Appointed

Severity of Sentence

Confinement Probation
69.8% 30.2%
(30) (13)
82.1% 17.9%
(32) (7)

Raw chi square is 1.6734.
Chi square is not significant
at .1958 level.

Table 20

Attorney Type and Severity of Sentence,

District of Columbia, Burglary, 1978, 1979

Attorney Type

Public Defender

Court Appointed

Severity of Sentence

Confinement Probation
33.3% 66.7%
(14) (28)
41.5% 58.5%
(17) (24)

Raw chi square is .5861.
Chi square is not significant
at .4439 level.
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Data for Prince éeorge's County are similar in their
non-statistical significance. For the crime of robbery
(Table 21), clients of the court appointed attorney are con-
fined more frequently (68.3% vs. 52.8%--public defender and
52.0%--private) but the difference is not of statistical
significance (.1386 level). For the crime of burglary, severity
of sentence is almost identical for both the court appointed

and privately retained attorney.

Table 21”

Attorney Type and Severity of Sentence,
Prince George's County, Maryland, Robbery, 1979

Severity of Sentence

Attorney Type Confinement Probation

Public Defender 52,.8% 47.2%
(28) (25)

Court Appointed 68.3% 31.7%
(41) (19)

Private 52.0% 48.0%
(24) (26)

Raw chi square 1is 3.9525.
Chi square is not significant
at .1386 level.

1

oy

[

H

%z
*

154

Table 22

Attorney Typé and Severity of Sentence,
Prince George's County, Maryland, Burglary, 1979

Sseverity of Sentence

Confinement Probation
Attorney Type
inted 52.0% 48.0%
Court Appointe 56} (24)
i 50.0% 50.0%
Private 05 05

Raw chi square is .0400.
Chi square is not significant
at .8414 level.

Tables 23 and 24, presenting data for Alexandria,

indicate that court appointed attorneys receive less "severe"

sentences for their robbery indicted clients (64.2% confined

vs. 81.8% confined--private) but slightly more "severe"

sentences for their burglary indicted clients (59.3% confined

vs. 54.8% confined-~private) . Again, these figures have no

statistical significance.
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Table 23

Attorney Type and Severity of Sentence,

Alexandria, Virginia, Robbery, 1978, 1979, 6 mos. 1980

Attorney Type

Court Appointed

Private

Severity of Sentenceé

Confinement Probation
64.2% 35.8%
(34) (19)
81.8% “ 18.2%
(18) (4)

Raw chi square is 2.2823.
Chi square is not significant
at .1309 level.

Table 24

Attorney Type and Severity of Sentence,

Alexandria, Virginia, Burglary, 1978, 1979, 6 mos. 1980

Attorney Type

Court Appointed

Private

Severity of Sentence

Confinement Probation
59, 3% 40.7%
(32) (22)

54. 8% 45.2%
(23) (19)

Raw chi square is .1953.
Chi square is not significant

. at .6585 level.

st
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In addition to whether a sentence consisted of confine-
ment or ﬁrobation, data on number of months of confinement
and number of months of probation were gathered. _According

to our data (Appendix H), the number of months of confinement

received by defendants does not differ with statistical

significance among different attorney types, except for the

chafge of burglary in Alexandria. According to Table 25, the

average number of months of confinement for defendants of court-
appointed attorneys in Alexandria is 29.4; for defendants of
privately retained attorneys, 13.6. In short, the privately

retained does "better" for his confined client.

Table 25

Attorney Type and Number of Months of Confinement,
Alexandria, Virginia, Burglary, 1978, 1979, 6 mos. of 1980

Number of Months of Confinement

Standard
Attorney Type Number Mean Variance Deviation
Court Appointed 32 29.469 1325.4 36.406
Private 23 13.609 242.34 15.567

F-Statistic is 3.8433.
Significance is at .0552 level.

When data on number of months of probation are analyzed,

differences among attorney types for clients indicted of

burglary are statistically significant in both Prince George's

County and Alexandria (Appendix I).
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Table 26

Attorney Type and Number of Months of Probation,
Prince George's County, Maryland, Burglary, 1979

Number of Months of Probation

Standard
Attorney Type Number Mean Variance Deviation
Court Appointed 25 40.320 286.56 16.928
Private 30 29. 100 275.47 16.717

F-Statistic is 6.0728.
Significant at .0171 level.

Table 27

Attqrney.Tyge.and Number of Months of Probation,
Alexandria, Virginia, Burglary, 1978, 1979 and 6 mos. 1980

Number of Months Probation

Standard
Attorney Type Number Mean Variance Deviation
Court Appointed 20 53.400 856.04 29.258
Private 25 34.000 680.16 26.000

F-Statistic is 5.4724.
Significant at .0240 level.
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According to Table 26, clients of the privately retained
attorney in Prince George's County, indicted for burglary,
receive shorter probation sentences (29.1 months).than do
clients of court appointed attorneys (40.3 months). Table 27
indicates that clients of the privately retained attorney in
Alexandria alsc receive shorter probation sentences (34 months

vs. 53.4 months for the clients of court appointed attorneys).

Explaining the Sentence

Why does a statistically significant relationship occur,
when i£ does, between attorney type and burglary cases? It
is our opinion that: (1) a constellation of defendant char-
acteristics exist together which distinguish the clients of
private and court-appointed attorneys, giving the clients of
the private attorney a sentencing "edgeﬁ; (2) but that the
"edge" does not work for crime(s) which are peérceived as
particﬁlarly serious by the court, such as robbery.

Defendant Characteristics

Perhaps the most ;mportant point to be made regarding
the sentencing differences that do exist (number of months of
confinement, number of months of probation) is that the differ-
encesqéxe related more to Qefendant characteristics than they

[N

are to attorney type.
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Profile of the defendant who uses court-appointed counsel:

They don't have good things going for them. They
can't afford the lawyer. They don't have the
support systems on the side. They don't have

a decent family. They don't have the employer,
the job, whatever, going for them when you go into
sentencing. (Prosecutor, Vva.)

So the people (defendants) with the public defender
are going to be poor, probably longer records,
probably less of something to pitch to the judge
that the person has a redeeming quality. Educa-
tion? Does he work? Could he go back to the
community and be rehabilitated on probation? So
when you get the PSI, what are you going to cay?
He's a 30 or 20-something year old male who's
been unemployed for X amount of years who either
has a drug habit and has a long juvenile history
or committed certain offenses. How do you make
your pitch? (Defense Attorney, PG)

Profile of the defendant who retains private counsel:

A person who is able to retain counsel generally
has more things going for him than who is not.
In terms of education, job, employment oppor-
tunities . . . . (Defense Attorney, DC)

(The defendant who) has the resources to get and
hire an attorney probably has some more things
going for him than the person who comes over here
(to the public defender's office). I mean,

they're going to have a job. Things that the court
is going to look for minimizing confinement.
They're going to have a job, going to have better
family ties. (Prosecutor, PG)

They (the family) say 'we're going to scrape
everything together and we can get you a private
lawyer. It isn't because they got a private lawyer
that they got a better sentence. 1It's because of
the background, the family background. The guy

is riding the crest of the family reputation.
(Defense Attorney, PG)
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The fact that attorney differences in sentencing do
not appear in the District of Columbia only strengthens our
conclusions. In the District, the only comparisons were
between the public defender and court-appointed attorneys;
the clients of these attorneys are essentially the same, in
terms of background characteristics. Where the statistically
significant differences did occur, the comparisons were between
the court appointed and privately retained attorneys.

To further support our conclusions, an analysis was
made between severity of sentence (confinement vs. probation)
and defendant employment status. According to the data pre-
sented in Appendix J, clients of the privately retained
attorney who have been indicted for burglary charges in Prince
George's County and Alexandria, are more likely to have been
employed than are the clients of the court appointed attorney.
The differences among attorney types are of statistical
significance only for burglary cases in Prince George's County
and Alexandria. It is our contention that this factor is
related to the shorter probation period received by clients
of the private attorney.

When other defendant variables, such as age (Appendix
K), race (Appendix L), number of prior convictions (Appendix
M), and prior incarceration (Appendix N) are viewed in relation

to attorney type, there exists no statistically significant
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difference among attorney types and defendants on these
variables. In short, only the defendant's empioyment status
upon arrests distinguishes among attorney type to a statis-
tically significant degree, as it does in terms of the number
of months of probation received by these same defendants.

Seriousness of Offense

Armed robbery cases chosen for our sample were always
perceived as more serious than were burglary cases:

My problem is he does it with a gun. If he were
just a burglar I wouldn't have gone anywhere

near as long as I gave him (for a sentence) . . .
But go out and stick a gun in someone's face and
steal everything they have . . . . Sorry. That's
the guy I want in jail. (Judge, PG)

(Ope group of attorneys) does even better for its

gllents in burglaries than in armed robberies

in terms of sentences simply because I think

judges are more open for persuasion when the crime

itself is not as serious. I mean, when you got an

armed robber ... . no matter how persuasive the
defense counsel is . . . . (Prosecutor, DC)

Statistics bear this out. In the District of Columbia,
for example, 76% of those defendants found guilty in robbery
cases were imprisoned; 37% of defendants in burglary cases.

In Prince George's County, 58% of the "robbers" were confined,
50% of the "burglars." 1In Alexandria, 69% of the "robbers,"

57% of the "pburglars."
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Cenclusion

Sentencing differences which discriminate between
clients of court-appointed and privately retained attorneys
are (1) more likely to exist for the less serious offense of
burglary, when they exist at all, and (2) be based on variables
which are linked to the defendant, 'and not to the attorney.
Where the defendant has money to hire an attorney, he or she
is also likely to have a job--and a supervisor who can-testify
at the sentencing hearing. If the defendant has a family
which has managed to scrape together the money to hire an
attorney, they can probably also come up with a minister or
other people in the community to swear that the defendant is
not a threat. Where the defendant has 'money t6 hire an
attorney, the attorney can make use of such fee charging
resources as the National Center on Institutions and Alterna-
tives and the packaged program they will develop for the
individual. So money wins out. But not for its ability to
"buy" justice. And not for its ability to spark an attorney
towards better results. Rather, money wins out for the range
of variables that money attracts——secdrity;:stability, employ-
ment, family. Variables which are important in sentencing

but which are difficult on which to gather statistical data.




CHAPTER 7 -— CONCLUSIONS AND RECOMMENDATIONS

Introduction

The system is judged not by théxoccasional

dramatic case, but by its normal, humdrum

operations. In order to ascertain how law’

functions as a daily instrument of the city's

life, a quantitative basis for judgment is

essential. ’

Our "quantitative basis" of judgment, to use Justice
Pound's and Justice Frankfurter's term, ihdicates that the
ability of money to "buy" justice in the garden-variety.street
crimes of robbery and burglary is a myth. What might be true
for the big-time drug mérchandisér or gambler is certainly
not true for the cases researched in this study.

As goes the Washington metropolitan area, so goes the
nation? We have no evidence to conclude that criminal
defense services around the country are either as high in
caliber as they are in the jurisdictions studied, or that the
systems are as uniform in dispensing justice to the majority
of cases, irrespective of whether the defending attorney is
getting paid by the client, the court, or the state.

We are saying, however, that in the three jurisdictions
studied, the abili%y of a client to pay for his or her own
attorney does not élter case outcomebtovany statistically
significant degree. In fact, when case:managementgfechniques

could change with the amount of money available~-such as

providing expert witnesses, doing in-depth investigat:i,ons-}2
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system constraints conspire to regress the extremes towards
the mean. Any peaks in the curve of individual attorney
differences in financial "incentives"--and possible concomitant
differences in c£$e outcome--are flattened o&iyby consistently
applied prosecutor policies and the routinized work styles
and understandings of criminal justice actors who interact on
a daily basis. In the few cases where sei%encing differences
statistically favor the client retaining his or her own
attorney, the fact that the defendant has and spends the money
is more important than the fact that the attorney is receivingﬁ
the money to spend on the case. Money is an attitude that
attaches to the defendantiand not the attorney. It is an
attitude that influenées the sentencing judge and the proba-
tion officer who writes the pre-sentence investigation report.
It enables the attorney to marshall the support of the commun-
ity;-the employer, the minister, the friend. Money and its
acoutrements attaches mainly to the defendant, not the defender.
ﬁooking at the data and the meaning we take from it,
it is the defense system and the defense attorney that are
taking the beating, not the defendant. It méy be timé to
shift from worrying“abdut uniformity of case adjudication for
the garden var%gty criminal case for a while, and start
worrying about the system which provides}iéﬁyers to its

citizens.
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A Career in Criminal Law: Unrewarding

It is hard to make a living as a private lawyer prac-
‘ticing criminal law. The criminal defense economy is built
on an unsteady foundation--the criminal defendant. The legal
profession is overpopulated--and the overpopulation finds its
way to criminal law. Pdor working conditions, such as court-
house inefficiencies, affect a lawyer's pocketbook. The
existence of free legal services depresses fees--and no one
helps lawyers understand how to "price their work"” in the first
place. Given the fact that criminal defense lawyers are facing
greater complexities and requirements in the criminal process,
more stringent standards in many states for the effective
assistance of counsel, and a U.S. Supreme Court decision
denying the public defender immunity from suit in malpractice
cases, it is a wonder why lawyers who specialize in criminal
defense still do.

Even while receiving fees considerably higher than
salaries received by the public defender or fees given to
court appointed attorneys, one private criminal defense attorney
who is trying to surface the issue of money and case manage-
ment for the entire legal profession, finds being a criminal
defense attorney living a "life at the bottom"vof his pro-
‘fession, in'terms bf money earned and respect received.2

This attorney concludes that setting (and getting) a fee as

;F,J
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one of the greatest challenges of criminal practice.3

Just like sex, fee setting is a subject

surrounded by ignorance, fear and guilt.

Everybody does it but nobody talks about it.

While lawyers talk to each other about search and‘seizure,
voir dire, démonstrative evidence and jury argument, they
rarely talk about fees.

If setting fees constitutes one set of problems,
collecting fees constitutes another. A survey of the Texas
criminal defense bar that elicited 300 responses4 found that:
(1) most of the attorneys thought it proper to request post-
ponement of a case in order to collect a fee; (2) most have
had to sue--or threaten to sue--a client to collect a fee; .
and, (3) some have had to take something other than money'as
payment in kind, such as homemade wine, guns, land, automobiles,
jewelry, fence mending. All sorfs of methods were worked out
to stay one step ahead of éiients who attempt to avoid full
payment, from teéhniques of setting fees which overestimate
time and expense, or get the money "up front," to working out
arrangements with local banks to provide lbans to clients.
Said one attorney: “

You have to get the fee while the tears are
still flowing, or you never will.

In fact, it is a myth that private criminal lawyers earn
fabulous incomes. Wice found most lawyers at the low end of

the scale, netting $15,000 to $25,000, and a few lawyers at
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the high end of the scale, earning $100,000 or more.5 The
median earned was $34,000.

What is the result? A legal speciality which attracts
a large number of young, inexperienced law school.graduates
for a very short peﬁiod of time. As soon as a referral base
can be built, and a more general practice can be established,

a speedy exit from the practice of criminal law is made.

The Speciality of Criminal Law: Endangered

Thehlegal specialty of criminal law is in jeopardy.
This was least visible in the District‘of Columbia, perhaps,
where the Public Defender Servrce represents a small proportlon
(15%-20%) of 1ndlgents. But upon closer 1nspectlon, anf
inefficient court system (with waltlng time unpaid), court
fees established ten years earliér.(and not increasing with
inflation),'indigency criteria whibh’create a large pool of

defendants who are ellglble for "free" advocacy, a lengthy

uadjudlcatlon process (whlch puts fee collectlon for app01nted

attorneys off for 1 1/2 years), and arbltrary cuts in vouchers
submitted by court appointed attorneys, are only sone of the
reasons for an ihpaired system of private'pragtice. What re- -
mains of a prlvate "system" is a core of 40-50 attorneys who
represent the 1arge majority of court-appornted cases .on a

full .time basis, and a smaller group of attorneys who "go h

where the bucks“ are: gambllng, drugs, prostltutlon. The
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remainder of the attorneys drift into the system for their
own personal and professional reasons and drift out again as
quickly as they can build up a general practice.

Most visible was the shift over a ten year.period in
Prince George s County from a system based 100% on private
advocacy to one in which the Office of the Public Defender
now represents 85% of the criminal cases. Here, polarization
among privately retained practitioners was most evident: the
small group of attorneys whose practice is almost entirely

crlmlnal law, and the large group of attorneys who used to

_have a 40%-50% criminal law practice which has currently SllppLd

to lO% to 20%. With fees to court appointed attorneys espec-
ially low ($15 per hour out-of-court, $20 per hour in-court),
even the District Public Defender is having difficulty recruit-
ing attorneys for the panel. .

iIn Alexandria. it is the spector of danger for the pri-
vate practitioner which has raised its head in the form of
the State's overture to the city' to establish an experimental
public defender office. The local bar association won "round
one," with the city Council tabling the issue; how many more
rounds it can win is unknown, in an atmosphere of cost
eff1c1ency and a small bureaucracy advocating public advocacv

already in place at the State 1eve1

In short, the number of criminal cases available for

representatlon by elther the court app01nted attorney or prlvately '
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retained attorney is shrinking. Private advocacy is giving
way to public advocacy. Which is particularly ironical, .
coming in a period of expanding rights of defendants.

- As the "market" shrinks for the private practitioner,
and the amount  of time spent in court decreases, the more
insecure the attorney becomes about (1) keeping current with
the increasing complexities and changing requirements of the
criminal process énd (2) increasingly stringent standards for
effective assistance of counsel. Add td this the problems
inherent in setting and collecting fees, and the future of
the specialty as practiced by the private criminal bar is
bleak. |

The following facts speak for themselves: in San Diego,
court assigned lawyers are refusing to handle further céSes;
in Florida and Alabama, they are suing the state because low
fees amount to involuntary servitude; in Missouri, lawyers have
been cited for contempt of court for refusing to accept
appointments; in Kentucky, 13 of 26 counties have no lawyers
willing to represent indigents. The reason for each of the
above occurrences can bé traced back to inadequate compensa-
tion for appointed lawyers.

What does the legal profession consider inadequate
compensation? Would that definition be the same as’ﬁhe

public's? 1In Alabama, the out-of-court rate set by state
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statﬁte is $10 per hour and $20 per hour in court. The maximum
fo£ a ériél is $509. 1In Connecticut, any case declared "on
trial" in a crime with a penalty of\less than ten years was
worth $12.50 per hour for both in-court and out-of-court time.
In Maine, the flat rate exists of $50 per case in District
Court and an hourly rate of $15 per hour in Superior Court.

The realities of such low rates have resulted in the
féllowing:

(1) In a North Carolina case in which Ehe death sentence
was imposed, the defendant's attorney refused to file a peti-
tion for certiorari in the U.S. Supreme Court unless promised
payment from the state for doing so. In a 1ettér addressed
to the Chief Justice of the North Carolina Supreme Court, the
attorney wfote, "I am not an‘eleemosynary institution . . .

I cannot justify working for nothing or at a raté less than
receiﬁed by a garage mechanic."6

(2) A Texas criminal defénse attorney, in a memo to
members of an ABA Standing Committee, tried to explain how
lawyers areKIOSing money by taking court appointments.7 Each
of the 62.3 hours he worked on the case of a man indicted
for murder cost the lawyerK531 per hour in overhead; which
was $650 more thanrthé $20 per hodf he received from the court

for the case. This was excluding any remuneration for his

own time. "It is as if I had written a check to (the county)

™,
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instead of wisa versa, at the conclusion of the case . . .
I received one-fifth of (the going rate) for my work on the
Ruberge case, a discount not of 10, 20 or 50 percent but of
80 percent--30% below my cost." |
(3) A lawyer from Alabama sued the Alabama Superior
Court on his own behalf for such constitutional infirmities
as involuntary servitude, deprivation of liberty and property
without due process or compensation, denial of equal protec-
tion of the law. Behind the suit was the state's fee schedule
of $10 per hour out-of-court and $20 per hour in court. Said
one attorney about the fee paid, "It encourages, requires, and
demands incompetent” legal assistance.®
Every state now has a statute that guarantees some
payment to counsel. The fee schedule stated, however, fé often
exceedingly low, rarely, if ever, based on private practice
rates, and sometimes not adhered to (especially if funds have

already been spent). On this latter point it is noteworthy

that as of June 1981 the State of Massachusetts owed $3 million

to the private bar for work performed over a three year peribd;«

in West Virginia, $170,000 in fees for work performed in 1978

-and 1979 were still owed in 1981.-

In short, the private bar taking court assigned cases

"is not being paid for cases assigned, completed and billed.

2 in the words

)/‘
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Reasonable compensation for time and efforts,
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of the American Bar Association, is the exception rather than

the rule. And depletion of the experienced criminal defense

attorney from the roster of names around the country of attorneys
who are willing to accept court assignments is the result.

The private practice of criminal law is, indeed,
endangered. Our study gives further support to Wice's con-
clusion that the large majority of criminal lawyers will

10 unless major changes

become extinct in the near future,
insure a place for the private practitioner in the specialty

of criminal law.

The System of Providing Defense Services: Searching

In metropolitan areas, new or expanding public defender
programs, using vague eligibility criteria and unchecked per-
sonal "data, are swallowing many clients who, in the past,

might have retained their own attorney. Since the 1963 land-

mark decision in Gideon v. Wainwright, organizing the practice
of criminal law into public defender offices has been the
"growth industry" of criminal law. By 1973, a nationwide
survey of defense services estimated that there were 573
defender agencies providing representation at the trial level
in the state courts.ll At that time, the offices served
approximately two-thirds of the nation's population. Today's

figures are undoubtedly higher.
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Yet, while many of these offices are thriving at the
expense of court appointments and privately retained cases,
a lack of funding is placing severe restraints upon even these
organizations. While many of these restraints impact upon an
office's resources, funding cutbacks are also forcing defender
offices to decrease their number of staff attorneys. Increas-
ing staff turnover as salary requirements are not being met,
comes with the times. Entire programs have already begun to
vanish at the state and county level with no replacements in
sight. According to the current director of the National
Defender Institute, "local governments have begun to push for
drastic reductions in defender agency spending . . . ."
Defenders are being advised "to make a concerted effort to
mastef the art of obtaining money."12 |

Where local public defender offices do not exist,
assigned counsel jurisdictions are considering, or have just
begun, them (in Iowa, Massachusetts, West Virginia, Indiana).
Increasingly, pressure is being exerted on staté“government
from community groups, county administrators, bar associations,
to assist in the funding and development of statewide systems.
After only a few months of operation, the Criminal Defense
Technical Aséistance Project had received more than a dozen
requests from states considering this solution to their

defense service”needs.13
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Given the trend to defender offices, the majority of
counties nationwide still use the ad hoc method (used in
Alexandria) of assigning counsel and are still responsible
for the complete funding of their respective systems.14
Where will the money come from in the future? What system is
most efficient? In an era of decreasing perSonal and property
taxes, anyone who can answer these questions has a bright
political future.

As the data gathered for this study have shown, three
criminal courts,; serving three jurisdictions dependent upon
three different defense delivery systems (D.C.-mixed, Prince
George's County-public defender, Alexandria-ad hoc), appear
to provide uniform defense services to individuals in specific
éaée types (fobbery and burglary) regardless of whether a public
defender, private attorney, or court-appointed attorney is
handling the case. If quantitative "justice" among defendants
is the end goal for systems, it is apparent that various

mechanisms can reach that gecal.

The Future

The question of what type of defense system a juris-
diction should have must be viewed from the psychological,
professional, and economic perspectives as well as the legal
one. How good is a system which affords egual justice to the

overwhelming majority of defendants yet gives the impression
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to one group of defendants that they are being railroaded by
public defenders (even when they are not)? Perceptions are
frequently more powerful change mechanisms than reality. How
good is a system of defense when it is losing an entire group
of attorneys who, to quote one of our interviewees, "will
never get the opportunity to go ahead and show what they can
do"? Especially when the specialty is partly being lost
because of a lack of interest on the part of the non-criminal
bar. And how good is a system of defense when its primary
goal becomes "How much does it cost" rather than "Did the
attorneyhenter the case at an appropriate state" or "Were
there enough resources for a proper investigation"?
In short,ﬁi% is reassuring to be able to state that
in the jurisdicfibns studied, for the crime categories stulied,
the defense system, fees and payment schedules, and attorney
type, do not necessarily bring with them disparaties of case
outcome. But they do bring attorneys who are losing their
profession, defendants who feel like second class citizens
and politicians whose primary loyalty is to their sense of
‘economic mandate from the people who elecfed them, and not
justice for all. |
A study of this nature and scope is not equipped to

generalize its findings too far afieid, nor'preseﬁt an agenda

for national debate. It can, however, take what has been
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observed in the three jurisdictions studied and recommend

specific areas of consideration.

Review Eligibility Standards for Indigent Services

Be it sour grapes Or otherwise, the area of appropriate
eligibility standards for the indigent and marginally indigent,
and the resources available for checking data supplied by
prospective clients of public defense, is»an area in need of
attention. |

In each jurisdictipn studied, private and public
attorheys estimated that anywhere from 10% to 30% of those
receiving free counsel were not gualified to do so. This is
a sizeable percentage of potential clients who migh; be more
appropriate in the free market. In the District of Columbia,
rumor has it that just about anyone applying for free counsel
can get it. In Prince George's County, the "liberalness"
in eligibility seems more related to lack of resources to vali-
date data provided by the defendant than an attitude of
exceptional largesse.

On one side, the debate is an economic one: given a
gap between the "going rates" §harged by private attorneys
for representing specific crimes (and individuals) and the
defendant's assets, what are appropriate standards to establish
for full or partial eligibility, Both thevpistrict of

Columbia and Prince George's County maintain programs which
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call for a pay back by the marginally indigent. The latter
one appears to work, if year end monies received are ahy
criteria. But programs for the employed defendant, for
whom a $2,000 bill for a defense against a burglary charge
would be difficult to afford--the working class poor--are
virtually non-existent. Alexandria makes some attempt to
meet this need by its "gray panel" of attorneys who will
handle a case for lower~than-normal rates. This is one area
with which the private bar must come to terms if it is at all
interested in saving the criminal law specialty. |

The debate, however, is as much philosophical as it
is economic. How much of a responsibility should the state
assumé for an individual's legal-financial leigations? How
much of a responsibility should the individual assume--even
if hardship ensues? Both the ecoriomic consequences and phiio—
sophical issues need visible debate, both within and without
the legal system. An American Bar Association survey found
that unmet legal needs of America no longer lie with the poor.
Rather, with the.70% of Americans who fall into the middle
class--those who don't qualify for free legal assista%ge and

who feel they can't afford standard legal fees.15

Examine Conditions for Court-Appointed Attorneys
The problems that attorneys all around the country are

-having with (a) the amount of money fixed for court-appointed
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cases and (b) the manner in which payments are reviewed and
made, raise fundamental questions about money spent he}ping
attorneys defend accused criminals. The federal government,
in its efforts to eliminate the Legal Serviéés Corporation
and its general interest in fostering volunteerism, has

established its disinterest in providing free services and

% its interest in pro bono work. No doubt, the legal pro-

fession's origihal sense of its obligation to the poor was
not only noble, it also worked in times past, when occasional
voluntary service to a poer person could be spread among the
entire bar. But with constitutional decisions which have
expanded the rights of citizens tc free counsel, the concen-
tration of the poor in metropolitan areas, and the growth of
the legal specialty of criminal law, precisely due to its
complexities and frequent changes, a modern solution is needed
to an old problem. The majority of lawyers are not in the
position to offer pro bono services on a large scale. The
greatést percentage of lawyers do not belong to big city law
firms; they are sole practitioners or members of small firms
with less than- ten lawyers. Perini pinpoints the problem
with common sense:16

No policeman or fireman works without pay
from a sense of duty. Yet criminal defense
lawyers daily assume burdens which properly
belong on the collective shoulders of the
public. ;
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In the District of Columbia, the fee schedule is:ten
years old. But worse thén this (because this researcher
hasn't been convinced that any lawyer should be billing at
the $75-$150 per hour rate currently found in civil law),
the criminal defehse attorneys are being asked to pay for
the inefficiencies of court caléndaring, the lack of moderni-
zation of court procedures (e.g., telephone stipulations vs.
courtroom stipulations), the/arbitrariness of ju@ges in deter-
mining appropriate remuneration. The saving grace of the
appoinfé&«system here, however, is thét a large enough volume
still exists for appointments; thé high volume is used to re-
place low individual case profits.

In Prince George's County, the priva&e bar.is nct as
fortunate. A growing public defender's office and a worsening
economic situation have combined to decrease volume and lower
fees. The result: the loss of experienced private pracﬁitioners
to the practice 6f criminal law, and a hastening of the in-out
phenomenon of the young, inexperienced4iawyer into and ou£
of thé specialty of criminal defense.

The point is not that coqrt—appointed attorneys shouid
necessarily be remunerated at“highgr rates. Or tbat the Qrowth

S om Q
of public defender offices should be contained. The ﬁbint is

that looking closely at court appointed att%rneys——trends in’

" money, resources, numbers, individual demographics--may provide

o
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a key to predicting the future of the specialty of criminal

law, and a better focus on options that defense systems will
. s e s Y L

have to consider if it is to meet the needs of the citizens.

The Role of the Private Bar

The National Defender Institute, with funding ffom the
National Institute of Justice, is currently examining the role
of private counsel in indigent defense. 1Its in-debth look
into a range of models which use private attorneys for.crim-
inal work should be revééling, mostly for its economic impli-
cations of costs per’case per model. Still, the questions
for a legal system such as ours are brqadér than the concerné
of counties, cities and states for saving money.

Is the criminal specialty worth saving as a specialty
for lawyers other than those willing to be paid for and
attached~t§ public serVice departments? if so, it seems that
the private bar must take an active interest in its "criminal"
colledgues. Although we are not taking a position on thekb
final decisions made, Alexandriéuoﬁfered a look at local bar

activity in defense -of its own.

In cdntrést, the fears that the opponents of the public

defender's office ianrince Georgé'§’County‘bad a decade ago

‘have now been realized. The day of the private attorney in

criminal ‘practice is‘disappearing;~ The market has dried up.

fTQ parallel the old expression, "The rich get richer % . .,"

1
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,:to prov1de criminal defense services 1is perhaps 115 most \

viewee in Prince George's County who is part of such a service

N I
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private criminal defense in Prince George's County has a few

of the attornéys handling most of the cases and the majority

of attorneys handling fewer cases. Although mostﬂattorneys
interviewed in the county felt that the public defender is
currently doing a fine job, apprehension for the future was
widespread: "Right now you haveoprofessional public defenders
who are hanging by theustrap.c Amd there mili come a time when

they no ionger can do this . . . i‘ (Former Public Defender)

Taking an active interest, however, doesn't mean that

the delivery of criminal defense'seryices need look like it
does today. For example, the concepttpf prepaid legal service
plans is only just being explored. thle the overwhelming
percentage of Americans have some form of‘health insurance,
the conceptlof prepaid legal services is inkﬁts infancy“

Whlle most plans envision offerlng easy access to an attorney

at a reduced rate, they are still at the level of development S

in most states. And the use of prepald legal serv1ce plans , #

W

shaky aspect. Whlle the Tenessee Bar Assoc1atlon 1s sponsorlng

a prepaid legal serv1ces plan that includes crlm»nal cases,

I
Y

a defense attorney from that state noted that one problem w1ll

To
be to ensure that_lnsurance companies refer.crlmlnal cases_to

17

lawyers who have criminal law experience. Yet one inter-

o L
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is optimistic. The American Bar Association, through its

House of Delegates, clearly recognized and encouraged the

participation of lawyers in group legal service plans.18

Legal clinics are also only just in their infancy.
Essentlally, they operate in the same way as the typical law
firm, except that the services they prov1de are focused on

19

the low and middle 1ncome famlly. In order to surv1ve,

they need a high volume business. One interviewee who owned
a legal cllnlc sees that charging less for services rendered
€
was really the only\dlfference between general 1aw practrce
and what he is engaged 1n'
A lot of lawyers that open up what they call
clinics are lawyers right out of law school who
cannot find work, who have to charge less to
build up clientele. - :
This attorney s’ operations regarding fees mirror those of the
private attorney S:
We do not bill. nﬁrobably 50% of our work is
paid in advance . . . . I try to get the money
when you come in the first time . . . . We tell
‘them, it's almost cash and carry.

The "legal clinic" or "law store" have become magic

words to some. The clinics may become as widespread in large

retail stores as Allstate Insurance and optical departments

are in Sears.

o

We are not advocating either legal clinics or prepaldm

legal services. Rather, we are making a plea for an 1ncreasxng

2
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APPENDIX A -- PER CAPITA COSTS

OF INDIGENT DEFENSE SYSTEMS NATIONWIDE

TOTAL COST OF TOTAL RANKING BY
INDIGENT DEFENSE TOTAL STATE PER CAPITA PER CAPITA
STATE SERVICES®* POPULATION®* ZXPENSE CoSsT
Alabama $ 1,731,527 3,890,061 +45 51
Alaska 3,274,000 430,481 8.18 2
Arizona 6,693,852 2,717,866 2.46 11
Arkansas 1,367,489 2,285,513 «60 48
California 93,290,267 23,668,562 3.94 3
Colorado 6,087,221 2,888,834 2.1 15
Connecticut 4,184,453 3,107,576 1.35 28
Delaware 1,295,728 595,225 2.18 13
Dist. of Columbia 6,552,246 637,651 10.28 1
Florida 31,971,457 9,739,992 3.28 6
Georgia 3,100,000 5,464,265 57 49
Hawaii 1,471,415 965,000 1.52 25
Idaho 1,844,082 943,935 1.95 17
Illinois 17,000,000 11,418,461 1.49 26
Indiana 5,800,000 5,490,179 1.06 38
Jowa 4,483,693 2,913,387 1.54 24
KXansas 2,700,416 2,363,208 1.14 36
Kentucky 4,737,706 3,661,433 1.29 30
Louisiana 4,121,531 4,203,972 .98 41
Maine 929,126 1,124,630 .83 45
Maryland 7,777,674 4,216,446 1.84 20
Maggachusetts 10,609,000 $,737,037 1.85 19
Michigan 19,105,400 9,258,344 2.06 16
Minnssota 6,827,424 4,077,148 .67 22
Misgissippi 1,209,137 2,520,638 .48 50
Misgouri 3,891,597 4,917,444 .79 46
Montana 1,100,000 786,690 1.40 27
Nebraska - 1,500,000 1,570,006 .96 42
Nevada 3,097,082 799, 184 3.88 4
New Hgmpshire 1,715,000 920,610 1.86 18
New Jersey 16,225,334 7,364,158 2.20 12
New York 48,313,958 17,557,288 2.7% 8
Naw Maxico 3,798,620 1,299,968 2.92 7
North Carolina 7,861,724 5,874,429 1.34 29
North Dakota 464, 114 652,695 .71 A7
Ohio 12,458,810 10,797,419 1.15 as
Oklahoma 2,888,429 3,025,266 <95 43
Oregon 9,77%,234 2,632,663 3.7 ]
Pennsylvania 14,541,427 11,866,728 1.23 33
Rhode Island 1,115,587 947, 154 1.18 24
South Carolina 3,269,901 3,119,208 1.05 39
South Dakota 770,000 690,178 1.12 37
Tennessee 4,549,810 4,590,750 .99 40
Texas 18,000,000 14,328,383 1.27 31
Utah 1,381,113 - 1,461,037 95 44
Vermont 1,370,567 511,456 2.68 10
Virginia 6,636,706 5,346,279 1.24 32
Washington 11,150,000 4,130,163 , 2.70 9
West Virginia 3,050,000 1,949,644 1.56 23
Wisconsin 10, 229,933 4,705,335 2.17 14
Wyoming 840,382 470,816 1.78 21
Puerto Rico 1,371,102 3,187,570 43 52

Ao

*For most states these figures are FY 80 figures, however scme statas ware
able ¢ provide FY 81 data.

**Baged on 1980 Census Reports.

Compiled by Criminal Defense Technical Assistance Progect,
Abt Assoc1ates, Cambridge, Massachusetts, 1982.

APPENDIX B -- CASE FILE SAMPLING

It is unbelievably difficult to get a reliable and
accurate sampling of information on criminal court cases
without an effort of heroic proportions. While agencies of
the court cannot be expected to organize their data and
activities for the benefit of future sociological analysis,
problems encbuntered in each of the three jurisdictions visited
lead us to believe that existing information is not organized
well enough for either legal analysis or management analysis.

For example, although the District of Columbia has more
sets of computer banks than you can shake the proverbial stick
at (the U;S. Attorney‘s Office, the Pretrial Services Agency,
the Police Department), interviewees indicated problems of
(a) "questiénable accuracy" of the data (due to the lack of
training and supervision nf keypunchers), and (b) incompletejw
ness of data (due to no interest on the part of lawyers). ’
Data from which the sampling of robberies and burglaries were

drawn from in Prince George's County exists only in one, dog-

- earred ledger book, hand-written and personally controlled by

the Clerk of Court. The case files, themselves, are availabie
to“anyone walking the corridors of the courthouse and inter-
ested in opening a metal file cabinet standing in a line of
cabinets along one long corridor. The Alexandria data had

to be retrieved in a three step process which moved the coders

from working from their laps in the crowded office of the




secretary to the Commonwealth's Attorney to standing before
cardboafd boxes in the Clerk of Court;s office. If it weren't
for the”constancy of the good will, helpfulness and friend-
liness'bf the individuals with whom there was daily contact

in each jurisdiction, the job of case file sampling and data

collection could not have been done either reliably or validly.

Washington, District of Columbia -

The universe of armed robbery and burglary cases for
the District of Columbia was obtained from a U.S. Attorney's
list of all cases "papered" from January 1, 1978'through

December 31, 1979, indicted'ﬁy the Grand Jury, and subsequently

closed. 1In order to determine whether a public defender, court

appointed or privately retained attorney handled the case, it
was necessary to go to individual case file jackets storél in
the court. Following this, two systematic samples were taken--
armed robbery and burglary--within the separate categories of
public defendegj court appointed and privately retained |
attorneys. The‘total number of burglaries taken was 124:

55 public defender, 51 court appointed and 18 cases privately

retained. Robberies totalled 107 cases taken: 51 public defendér;

50 court appointed, and 6 privately retained. Because there
were only a small number of privately retained attorneys in

the universe, every case was taken for each of the two charges

but the cases were subsequently dropped from most of the
analyses. The computer terminal at the Pretrial Services
Agency was used to obtain the case information which was

missing from the case file jackets in the superior court.

Prince George's County, Maryland

In Prince George's, County, the universe of robberies

.~ ,and burglaries was obtained from thé Clerk of Court's log book

[y

for all such cases opened, indicted and’subsequently disposed
of in 1979. Information was also obtained from this same

source on the type of attorney who handled the case, public
defender, court appointed.of privately retained. The universe
of robberies and burglaries was then systematically sampled
within each attorney subgroup by taking every Nth case. Because
all court appointed attorneys are indicated as public defenders
in the Clerk's records, it was necessary to differentiate
between the two by checking the files in the public defender's
office. Since all burglary cases represented during the time

period in guestion were panelled out of the office as a matter

of policy, it was only possible to get a two-way attorney

sample. The total number of burglaries selected was 107:

. 3 public defernders, 53 court appointed and 51 privately re-

tained. Within the robbery category it was possible to obtain

a three-way total sample of 160: 54 public defender cases,
i
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56 court appointed cases and 50 privately retained cases. Summary
Case information was obtained from court records. The infor- , The following chart summarizes the number of cases taken
mation on panel attorney fees and any information missing from in each jurisdiction for each charge category and attorney
the file jackets was collected from the files in the public ] type.
defender's office. .
Public Court
Jurisdiction Charge Defender Appointed Private
Alexandria, Virginia : ‘ N
‘ Washington, Burglary 55 51 18
In Alexandria, Virginia the universe of robberies and : District of Columbia

' : Robbery 51 50 6*

burglaries was obtained from the Grand Jury indictments compiled §
, ;

by the Commonwealth Attorney's office. The two charges were i )
Y ' Y A g ‘ ; Prince George's County, Burglary 3* 53 51

: ; ; 1 inds Maryland
abstracted from this list according to all indicted cases from , Robbery 55 56 51
1978 through the first six months of 1980 which were subsequently fi
closed. Information was obtained on type of attorney from é Alexandria, Virginia Burglary 53 43
case files in the Clerk of Court file room. Because Alexandria f . Robbery 50 22
has no public defender, the universe was systematically sampled

‘ * Omitted from analysis.
- for two attorney subgroups, court appointed and privately ‘

retained, within the two charge types. A total number of 96
burglary cases were taken: 53 couft appointed and 43 privately
retained cases (the entire universe of privately retained).
For armed robber&ﬁcases, a total number of 72 cases were

selected: 50 court éppointed and 22 privately retained (the

entire universe of privately retained). Case information was

jvs i

obtained from the files in the office of the Commonwealth's
Attorney. All the information on attorney fees and any missing
information was obtained from Clerk of Court files.

U
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APPENDIX C -- CASE FILE DATA ITEMS T B S ) °
. B — , : S Injury Involved w
Defendant Information c - e - £ ’ Damage/Destructlon/Theft ‘Estimate o e
Sex | Money Taker . i
Age Jewelry Taken :
. |
Race/Ethnicity ! , Stereo/TV/Radio/Appliances Taken e i
: : : - |
Residence - Other Merchandise/Propertv«Taken\ ; ° ' i
Employment/Education Status - O‘Number of defendants inincident.
Type of Employment ¢ o : e Completlon of 1nc1dent
Current criminal justice status |
} ’ Case Management Informatlon i
Number Prior Convictions 3 o ; |
§ Number of separate crlmlnal events charged §
Prlor Adult Felony Conv1ct10ns ’ i
- Number of Grand Jury Counts :
Prlor Adult Mlsdemeanor Convictions ' \ ‘ ' , . 'g
o Defense Counsel Change Durlng Adjudzcatlon ‘ o o ' i
Prior Conv1ctlons for Similar Offense as one Charged o : : AR k ?
) ‘ : ' e e : L Cost of Atthneydto Deferidant’ 5 ) . f
Prior Adult Incarceration e e L e : |
] , ' v Tntervalﬂbetween Initial Arraignment and Grand Jury Presentation ‘
Prior Conviction Within 5 Years- : B}
- ’ , e R o Interval ‘between Grand Jury Indictment and Final Dlspos1t10n AR
Prior Arrests e S S R " SRR « ; : )
e o ‘ ’ C . f/ s 'Interval between Final Disposition and Sentence Imposition
Career Criminal (label by prosecutor) ‘ S SELE A a . A ¢ . ' i ¥
T S ; ' oo - o «}f - Bail Arrangerﬂnt g o ' RN
Appointed Attorney's Fee (enter amount § .00) . e REEAE SR IRTE o " :
' I — e - , Vel ©  Amount of«Ball ﬂet . ;
Charge Descrlptlon 7 , N : - Bail Change Durlng "Adjudication P
Time of Offense o o k A e R  Arraignment Judge ’ §
. (\ sw N ’ : ,‘ ¢ . o - ) . u * s . o ‘ ; © t
Location of Inc1dent ‘ ' g - e SR IR A Trial/Final Judge ‘ | ; B R ;
Weapon ' N - PN o oot EE S I P Sentencing Judge i
. . . " R ; o R i
Type of Weapon alleged/seen/used : R i ‘ ©.o b .7 Number of Defense Motions &F o
'Relatlonshlp of Defendant and Vlctlm (1f robbery) RPN S SR R .- Type of Defense Motion
Relatlonshlp of Defendant and Vlctlm (if burglary) ' e e S o B : . . o S -
Q IR .,//‘ f M G N ) ’ :
P ? o B
a7 {!7/ - : o ¢ % =5 :\\\\\
Sy 5. Y _— 4 .‘ " W




A AW o %
{ = o "
i “
% " - N ; e \a\ . @ @ : : o
‘ . .; ' ’ \ N R .~ APPENDIX D -- INTERVIEW QUESTIONS
3, Charge Information o S \g ‘ ‘ : V
b . ‘ ' A. Background Information on Lawyer .
i " Highest Final Charge '
: . L. . . ; - Jurisdictions in Wthh law is practlced number of years
wo e ’ Type of Adjudication (i.e., plea, trial, etc.) ’ of criminal practice; percent of practice which is criminal;
' £ .. . B . . ‘ s B © types of criminal cases handled; evolution of law practice,
: . Number of Distinct Final Charges o . : Y in general, and crlmlnal law practlce, spec1f1cally .
Actual Disposition (for Robbery) | B. Case Management
; Actual Disposition (for Baurglary) - S _ l: Presentation of Hypothetical Cases
; 3 Determination (i.e., to charge, lesser charge, etc.) Robbery. Robbery of a stranger at gunpoint. On the
: . , ] : e ’ W T T : A street. After dark. BAbout $50.00 taken. No injury to victim.
B . Use of Insanity Defense L v ; L s Identified by complainant after police arrest.
: i Reason for Digmissal/Nolle Prosc ‘ | ) ) v Burglary. Burglary of a stranger's home. Daytime.
i ! ;s o ’ e . ) - e Assorted property taken, including jewelry, small appliances,
o ’ Reason for Accepting Plea . ) ‘ R o ) . worth $400.00. . Identified by neighbor. Some property found on
A o ) ~ . arrest. . ’
Sentence Information, ’ : i : : 2. Typical case management approach; approach when some
, o variables of case altered (e.g., time of day, location, weapon). -
; Entire Sentence Imposed ! 7 ' g i o :
‘ . 3. Typical case outcome; outcome when some variables of
i . Confinement case altered (e.g., time of day, location, weapon).
o ‘Fine A P L 4. Differences in approach and outcome when handling the
Lo o ) " case” for fee (as privately retained) or as court-appointed.
A Probation S v : . . ) ‘
R o . ‘ ‘ - y ‘ . 5. Which attorney group they feel does a "better" job,
i Restitution , ., Why? Under what circumstances (e.g., lower court vs. higher
b 4 court). :
o ' Actual Sentence (for Robbery)
# , ~ -~ C. Fees
P . Actual Sentence (for Burglary) ¢ : e —_— . ‘
, ) § ; ' ’ . ’ : ' 1. What are they in different types of cases? ' S
o L 4 :: . bl
n _ | . . 2. How are they set?
, ) ; 3. How are théy collected?’
_ o ,
T N R 4. What)aspects of case management/outcome does money
; N » 1nf1uence°’
Q , ‘ D. Trends in Criminal Justice which affect defense counsel.
, ; : o 7 . | " - ‘ |
f v % \\‘ o
;%' ' 05,_;\ A o ’
§ ‘ y
;‘ -:\ o
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-APPENDIX E

Attorney Type and Severity of Final Chérée for Robbery With
a Gun--Washington, D.C., Prince George's County, Maryland

and Alexandria, Virginia.

S L it s o S T

e e

Attorney Type and Severity of Final Charge,
District of Columbia, Robbery With a Gun, 1978 and 1979

Severity of Final Charge

)

) Standard

Attorney Type Number Mean Variance Deviation

Public Defender T 36 5.1944 3.0183 1.7373
RS oL

Court Appointed éfxsn@5§1;88 2.2087 1.4862

F-Statistic is 1.7654.
Not significant at .1885 level.

Attorney Type and Severity of Final Charge,
Prince George's County, Maryland, Robbery With a Gun, 1979

Severity of Final Charge

Standard
Attorney Type Number Mean Variance Deviation
Public Defender: 32 4.9688 2.7409 1.6556
Court Appointed .41 5.3902 1.2493 1.1153
Private , 27 5.2593 2.8148 1.6777

F-Statistic is .75813.
Not significant at .4712 level.

H

" Attorney Type and Severity of Final Charge,
Alexandria, Virginlia, Robbery With a Gun, 1978, 1979, and
6 months of 1980

Severity of Final Charge

1

: : ~ : : Standarad

Attorney Type Number Mean Variance Deviation

Court Appointed 31 2.8710  .24946 .49946
[y g\\

Private 14 3.0000 0 » 0

F-Statistic is .92261.
Not significant at .3422 level.
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: ‘ : ‘ : f Attorney Type and Severity of Final Charge,
‘ & District of Columbia, Burglary of a Store, 1978 and 1979
APPENDIX F E Severity of Final Charge
| E ‘
! P Standard
: . : ' ' . % Attorney Type Number Mean Variance Deviation
Attorney Type and Severity of Final Charge for Burglary of a \
; ‘ o : Public Defender RLE 5.5000 5.3462 2.3122
Store--Washington, D.C., Prince George's County, Maryland, ”
- ' Court Appointed 17 4.8824 5.6103 , 2.3686
and Alexandria, Virginia. ‘ ) k ‘
; F-Statistic is .53330.

Not significant at .4711 level.

Attorney Type and Severity of Final Charge,
. Prince George's County, Maryland, Burglary of a Store, 1979
Severity of Final Charge
3 F Standard
{ Attorney Type Number Mean Variance Deviation
! Is i . .
) . 3 ? Public Defender 1 4.0000 - - - -
. | f Court Appointed 12 4.1667 .33333 -+ .57735
i Private 17  3.8235 .52941 . 72761
? F-Statistic is .92254.
- £ ) Not significant at .4097 level.
o :
‘E ST Attorney Type and Severity cof Final Charge, .
S/ ‘ Alexandria, Virginia, Burglary of a Store, 1978, 1979 and
" 6 months of 1980 .
i . ; o : , Severity of Final Charge
§ e . ; o | \ ; / o Standard
i ’ Attorney Type Number Mean Variance Deviation
| | S RER | B Court Appointed 13 3.7692 . .69231 .83205
; o ‘ “Private 13 3.3077 1.7308 1.3156
| | - . | o} | o F-Statistic is 1.1429.
‘ o . ' - Not si%nificant at .2957 level.
" 3 ’ - \ N 5 )
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Attorney Type and Severity of Final Char;e,
District of Columbia, Burglary of a House, l97c “and 1979

Severity of Final Charge

gy e g o s e

APPENDIX G L
151 Standard
Attorney Type i 1 Attorney Type Number Mean Variance Deviation
Yy yp and Severity of Final Charge for Burglary of a : %
House--W g Public Defender 30 4.9667 6.3954 2.5289
ashington, D.C., Prince George's: County, Marylangd, g ﬁ |
|
1

Court Appointed 22 5.0909 5.8961 2.4282

and Alexandria, Virginia.
F-Statistic is .10318.

Not significant at .7494 level.

Attorney Type and Severity of Final Charge,
Prince George's County, Maryland, Burglary of a House, 1979

Severity of Final Charge

v

Standard

| Attorney Type Number Mean Variance Deviation
. g Public Defender 2 5.0000 2.0000 1.4142
K § Court Appointed 28 3.6429 1.8677 1.3666
; Priyate | 23 3.4783  2.7154 1.6479

F-Statistic is .95507.
Not significant at .3917 level.

N P e

Attorney Type and Severity of Final Charge,
Alexandria, Vlrglnla, Burglary of a House, 1978, 1979, and
- 6 months of 1980 j ‘ ¢

Severity of Final Charge

| _ Standard
2 Attorney Type Number Mean Variance Deviation !
f Court Appointed 26 3.7692 .66462 .81524

Private 21 3.8095 .46190 .67964

F-Statistic is .32828 -1.
Not significant at .8570 level.
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/ APPENDIX H i 'f( Attorney Type and Number of Months of Confinement,
" ‘1 : District of Columbia, Robbery, 1978 and 1979
) : l i Number of Months Confinement
Attorney Type and Number of Months of Confinement--Washington, ” o o o
D.C.. Princ . ' ) , . " n Standard
.C., Prince George's County, Maryland, and Alexandria, - ' i Attorney Type Number Mean Variance  Deviation
Virginia. ; Public Defender 30 2.7333 1.8575 1.3629
Court Appointed 32 2.7500 1.6774 1.2952
F-Statistic is .24376 -2.
Not Significant at .9608 level.
- ) ; ' ” et Attorney Type and Number of Months of Confinement,
) » 4 Y : b 9 : District of Columbia, Burglary, 1978 and 1979
? Q ! o Number of Months Confinement
/ ] , , , | Standard
g - Attorney Type Number  Mean - Variance Deviation
; Public Defender i6 5.1250  1.5833 1.2583
i , Court Appointed 18 5.4444 1.6732 1.2935
3 \/ F-Statistic is .52994.
i Not significant at .4719 level.
W
‘ i
o ) i; 0 "
!




o
T = :

Attorney Type and Number of Months of Confinement,
Prince George's County, Maryland, Robbery, 1979

Number of Months Confinemeﬁt

‘ Standard
Attorney Type Number Mean Variance - Deviation
Public Defender 28 173.82  14209. 119.20
Court Appointed 41 157.78  6930.7 83.251
Private 26  132.37  8836.8 94.004

F-Statistic is 1.2334.
Not significant at .2961 level.

i

Attorney Type ard Number of Months of Confinement,
Prince George's County, Maryland, Burglary, 1979

Number of Months ConfinementA

; Standard
Attorney Type Numbexr Mean Variance Deviation
Court Appointed 26 49.269  2067.7 45.472
Private .25 39.120  3324.6 57.659

F-Statistic is .48925.
Not significant at .4876 level.

e
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Attorney Type and Number of Months of Confinement,
Alexandria, Virginia, Robbery, 1978, 1979, and
) 6 months of 1980

Number, of Months Confinement

. - ; N Standard
Attorney Type Number Mean Varianci: Deviation
Court Appointed 34 82.412 3657.6 60.478

Private . 18 68.111 3854.9 62.088

F-Statistic is .64620.
Not significant at .4253 level.

Attorney Type and Number of Months of Confinement,
Alexandria, Virginia, Burglary, 1978, 1979, and
6 months of 1980

Number of Months Confinement

Standard
Attorney Type Number Mean Variance Deviation
Court Appointed 32 29.469  1325.4 36.406
Private 32 13.609 242,34 15.567

F-Statistic is 3.8433.
Not significant‘at .0552 level.
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APPENDIX I

Attorney Type and Number of Months of Probatlon--Washlngton,‘

D.c., Prlnce George s County, Maryland ‘and Alexandlla,

Vlrglnla.
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, Attorney Type and Number of Months of Probation,
District of Columbia, Robbery, 1978 and 1979 .

i

‘Number of Months Probation

A . Standard
Attorney Type - Number Mean = Variance Deviation
. Public Defender 13  42.923 191.08 13.823
- )!
Court Appointed 7 42.000 180.060 -13.416

i F-Statistic is .20690 -1. :
Not significant at .8872 level.

Attorney Type and Number of Months of Probation,
District of Columbla, Burglary, 1978 and 1979

LN
N

Number of Months Probation

@

Standard
Attorney Type Number Mean Variance Deviation
Public Defénder 28 33.357 .280.90  16.760
Court Appointed .24 30. 167 130.97 10.197

- F-Statistic is .65933. -
Not significant at 4206 level.
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Attorney Type and Number of Months of Probation,
Prince George's County, Maryland, Robbery, 1979

Numberfof Months Probation

: Standard
" Attorney Type Number Mean Variance. Deviation
Public Defender - .8 451500 S532.29 . 23.071-
Court Appointed 6 181.00 1244846 352.82

Private 4 48.000 96.000 5.7980.

F-Statistic is .88645.
Not significant at .4326 level.

Attorney Type and Number of Months of Probation,
Prince George's County, Maryland, Burglary, 1979

Number of Months Probation
Standard
Attorney Type Number Mean Variance Deviation
Court Appointed 25  40.320 286.56 16.928
Private 30 29.100 279.47 16.717

F-Statistic is 6.0728.
Not significant at .0170 level.

/

Attorney Type and Number of Months of Probation,
Alexandria, Virginia, Robbery, 1978, 1979, and
6 months of 1980

Number of Months Probation

Standard
Attorney Type Number Mean Variance Deviation
Court Appointed 15 61.600 1293.3 35.962

Private 1 60.000 - - - -

F-Statistic is .18558 -2.
Not significant at .9662 level.

Attorney Type and Numbér of Months of Probation,
Alexandria, Virginia, Burglary, 1978, 1979, and
6 months of 1980

Number of Months P:obatidn

‘ 7 standard
Attorney Type Number Mean Variance Deviation
Court Appointed 20 53.7400 856.04 29,258
Private 25  34.000 680.16 26.000

F-Statistic is 5.4724.
Not significant at .0240 level.

[
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APPENDIX J . - " i
3 : @é Attorney Type and pefendant Employment Status,
Att - i . District of Columbia, Robbery, 19/8 and 1979
orney Type and Defendant Employment Status~-Washington, i & ‘ *
. ’ ; i , Employment Status of Defendant
D.C., Prince George's County, Maryland, and Alexandria, | 7 ' ' ’
virginia. g Attorney Type Unemployed Employed
! public Defender 62.8% 37.2%
1 (27) (16)
| Court Appointed 57.1% 42.9%
T (24) : (18)
Private 100.0% 0.0%
5 (4) ; (0)
, ’ : . _ : , Raw chi-square is 2.8762.
. . g o . ' Chi square is not significant
h — = ‘ F ' o at .2374 level.
' o ) , ‘ *Missing data, N=17.
K : G ‘
I o - ' ! ’ i Attorney Type and pefendant Employment Status.
\‘ , N “ B . District of Columbia, Burglary, 1978 and 1979
\ ‘ o .
N e . ; F . Employment Status of pefendant
) ' _ ;
' ‘ g o Attorney Type Unemployed Employed
b public Defender . 47.5% 52.5%
AR ! (19) (21)
?‘ Court Appointed 46.5% 53.5%
; ~(20) ‘ (23)
Private 31.3% 68.8%
BN : (5) - (11)
e 5 : ) Raw chi-square is 1.3538.
- ‘ « N L , . ; : . chi square is not significant
v = i : , . at .5082 level.
fMiSsingwdata, N=25.
7
:




Attorney Type and Defendant Employment Status,
Prince George's County, Maryland, Robbery, 1979.

Attorney Type and Defendant Employment Status,
Alexandria, Virginia, Robbery, 1978, 1979, and
‘ 6 months of 1980

TR L
o i L

. ' *
Employment Status of Defendant

*
Employment Status of Defendant
Attorney Type Unemployed ’ Employed
Y SYE S A Attorney Type Unemployed Employed
Public Defender 55.8% 44.2% ‘ ,
(24) ©(19) - : Court Appointed 67.4% 32.6%
, ' (29) (14)
Court Appointed 47.7% 52.3% ' ) ;
(21) (23) Private 63.2% 36.8%
| | (12) (7)
Private ~ 51.3% 48.7% , ,
‘ (20) (19) Raw chi-square is .10797.
, v Chi-sguare is not significant
Raw chi-square is .57154. - at .7425 level.
Chi square is not significant *Missing data, N=13.
at .7514. :
*Missiﬁg data, N=37.
|
S T , ﬁ Attorney Type and Defendant Employment Status,
Attorney Type and Defendant Employment Status, ' ] Alexandria, Virginia, Burglary, 1978, 1979, and

Prince Beorge's County, Maryland, Burglary, 1979

6 months of 1980

*
Employment Status of Defendant

‘ %*
Employment Status of Defendant

Attorney Type Unemployed ; Employed " Attorney Type Unemployed Employed
Public Defender o 50.0% ‘ : 50.0%: ., Court Appointed 60.4% 39.6%
(1) (1) (29) (19)
Court Appointed 60.0% 40.0% \ ‘" Private ' 31.4% ' 68.6%
(27) (18) (11) (24)
Private | "34.1%‘ 65.9% ' Raw chi-square is 6.8124.
(15) : (29)

Chi~-square is significant
at .0091 level.

*Missing data, N=13.

Raw chi-square is 5.9979.
Chi-square is significant
at .0498 level.

*Missing data, N=14.
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APPENDIX K

Attorney Type and Age of Defendant--Washington, D.C.,

Prince George‘s County, Maryland, and Alexandria, Virginia.

2 i g et

Attorney Type and Age of Defendant,

District of Columbia, Robbery, 1978 and 1979

Attorney Type

Public Defender
Court Appointed

Private

Age of Defendant

Standard

Number Mean  Variance Deviation
51 22.196 11.481 3.3883
49 23.306 24.967 4.9967
6 21.500 9.100 3.0i66

F-Statistic is 1.1189.
No significance at the .3306 level.
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Attorney Type and Age of Defendant,

District of Columbia, Burglary, 1978 and 1979

Attorney Type

Public Defender
Court Appointed

Private

Age of Defendant

Standard

Number Mean = Variance Deviation
55 26.691 79.810 8.9336
51 26.255 51.274 7.1606J
18  28.611 68.605 8.2828

F-Statistic is .56317.
No significance at the .5709 level.

TN
e

N



) Attorney Type and Age of Defendant,
Prince George's County, Maryland, Robbery, 1979

Age of Defendant

Attorney TypeA Number Mean Variance gzsggiign
Public Defender 53 22.830 41.451 6.4383
Court. Appointed | 60 23.033 28.134 5.3042
Private 50  21.580 26.616 5.1591

-F-Statistic is 1.0171.
No significance at the .3640 level.

. Attorney Type and Age of Defendant,
Prince George's County, Maryland, Burglary, 1979

-Age of Defendant

Standard

Attorney Type Number Mean vVariance Deviation
Public Defender 3 18.333 79.3333 3.0551
Court Appointed 51 23.451 54.613 7.3900
Private . 51 22.020 21.900 4.@397

F-Statistic is 1.4423.
No significance at the .2412 level.

s
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Attorney Type and Age of Defenhant,
Alexandria, virginia, Robbery, 1978, 1979, and
6 months of 1980 -

Age of Defendant

) Standgrd
Attorney Type Number Mean Variance Devidtion
Court Appointed + 53 28.377 278.93 16.701
Private 22 23.091  14.848  3.8534

F-Statistic is 2.1407.
No significance at the .1477 level.

Attorney Type and Age of Defendant,
Alexandria, virginia, Burglary, 1978, 1979, and
6 months of 1980

Age of Defendant

: Standard
Attorney Type Number Mean Variance - Deviation
Court Appointed 54 23.130 33.096 5.7529
Private 41 24.707 25.912 5.0904

F-Statistic is 1.9332.
No significance at the .1677 level.




APPENDIX I . _
Ty Tl

Attorney Type and Race of Defendant--Washington, D.C.;

Prince George's County, Maryland, andhAlexandria, Virginia.
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Attorney Type and Race of Defendant,

@ District of Columbia, Robbery, 1978 and 1979

‘uAttorngy Type

Public Defender
Court Appointed

Private

Race of Defendant

White Black Hispanic
0% 98.08% S 2.0%
(0) (50) (1)

0% 100.0% ’ 0%
(0) (49) - (0)
0% 100.0% 0%
(0) (6) (0)

.Raw chi-square is 1.0887.
Chi square is not significant
at the .5802 level.

Attorney Type and Race of Defendant,

District of Columbia, Burglary, 1978 and 1979

Attorney Type

‘Public Defender
Coﬁrt Appointed

Private‘

"

Race of Defendant

White Bléck} Hispanic
0% 100.0% 0%
(0) {55) (0)
4.0% 96.0% 0%
(2) (48) (0)

0% 100.0% 0%
(0) (18) (0)

Raw chi square is 2.9683.
Chi sguare is not significant
at the .2267 level.
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5 : : Attorney Type and Race of Defendant ? 5 < C
J : Prince George's Count T ! , ' £ Attorney Type and Race of Defendant,
; ” _’ ge s County, Maryla:id, Robbery, 1979 . ? Alexandria, Virginia, Robbery, 1978, 1979, and
| e : Race of Defendant L | 6 months of 1980
" Attorney Type White . Plack Hispanic . ] Race of Defendant
Public Defender 17.0%  83.0% ox " E : Attorney Type ~ wWhite  -Black Hispanic
. . 9 - o ) N
, (3) : (44? (0) ? Court Appointed 13.7% 84.3% 2.0%
Court Appointed 23.3% 76.7% 0% ¢ = ; o o (7 (43) (1)
= © (14 . : . .
| ) (46) 0y Private | 9.1% 90.9% 0%
Private - / . 26.0% 22.0% 2.08 ; \ (2) (20) (0)
; l 1 ‘ . ° 5 X
(13) . (36) (1) Raw chi-square is .77662.
. s a4 G ‘ . . Chi-square is not significant
Raw chi-square is 3.6835. : L '
Chi-square is not significant ' - . ‘ at the .6782 level.
~ at the .4505 level. ‘ ' : b *Missing data, N=2.
,) e
%3 \
(Y | y
‘ o ) EASRIR REREEY { 3 Attorney Type and Race of Defendant, )
. AtF°Ine¥ Type and Race of Defendant, - - { | Alexandria, Virginia, Burglary, 1978, 1979, and
Prince George's County, Maryland, Burglary, 1979 L { 6 months of 1980
Race of Defendant ARTAEE T ST ¥ ) ’ Race of Defendant
ﬂ o Attorney Type ,.LWhite . ;Black .Hiseanié' ‘ o : Attorney Type White Black Hispanic
Public Defender =~ 33.3% 66.7% 0% | ; o Court Appointed 24.1% 75.9% 0%
| i S @ (o) o ) o (13) (a1) (0)
Court Appointed 31.4% ~ ° 68.6% 0% . o ' Private 41.5% 58.5% 0%
: ~ae - (35) (0) BRI (17) (24) (0)
Private o - 54.0% - 46;0% 0% . o 5 ' | Raw chi-square is 3.2616.
- (27) . (23) - C(0) , : § ‘ Chi-square is not significant
P T O L ; at the .0709 level.
~ Raw chi~-square is 5.3980. — : -
e Chi-square is neot significant *Missing data, N=1.
o TF \k\- at the .0673 level.
*Missing data, N=1. . o . ‘ R
i ;
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APPENDIX M ;
/ g Attorney Type and Defendant Prior Convictions,
, i ] District of Columbia, Robbery, 1978 and 1979
Attorney T ) . o ” ’ : , o .
Y Type and Defendant Prior Convictions--Washington, B i Number of Defendant's Prior -
. B Convictions*
D.C., Prince George's County, Maryland, and Alexandria, b - A
¢ &
Virginia. ¥ Attorney Type None One iwo+
'{? Public Defender 38.0% 30.0% 32.0%
¥ (19) (15) (16)
Court Appointed 44.9% 26.5% 28.6%
(22) , (13) - (14)
| Private 83. 3% 0% 16.7%
‘ ' ' (5) ‘ (0) (1)
s ‘ : Raw chi-square is 4.8014.
Chi-sguare is not significant
: at the .3083 level.
; *Missing data, N=1l.
;-
K | j Attorney Type and Defendant Prior Convictions,
B R District of Columbia, Burglry, 1978 and 1979
Number of Defendant's Prior
o < Convictions
‘ | " ’ \\ Z | | Attorney Type | None One Two-+
; Public Defender 34.5% 10.9% 54.5%
f : (19) (6) (30)
o ‘ Court Appointed 37.3% 23.5% 39.2%
Y . g ? ; (19) - (12) (20)
S | | I Private 55.6% " 16.7% 27.8%
- s ‘ g (10) (3) (5)
! t ; . Raw chi-square is 6.7900.
! ; Chi-square is not significant
1] at the .1474 level.
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Attorney Type and Defendant Prior Convictions,
Prince George's County, Maryland, Robbery, 1979,

Number of Defendant's Prior

Convictions¥*

Attorney Type None One Two+

Public Defender 51.0% 15.7% 33.3%
(26) (8) (17)

' Court Appointed 37.7% 15.1% - 47.2%
(20) (8) (25)

Private 61.4% 13.6% 25.0%
(24) (6) (11)

Raw chi-square is 6.2671.
Chi-square is not significant
at the..1801 level.

*Missing data, N=15.

Attorney Type and Defendant Prior Convictions,
Prince George's County, Maryland, Burglary, 1979

e

Number of Defendant's Prior

Convictions?*

Attorney Type - None One Two+

Public Defender 100.0% 0% 0%
v (3) (0) (0)

Court Appointed 47.6% 21.4% 31.0%
(20) (9) : {(13)

Private 55.8% 14.0% 30.2%
(24) (6) (13)

Raw chi-scuare is 3.6768.
Chi-square is not significant
at the .4515 level.

*Missing data, N=17..

oty

Attorney Type and Defendant's Prior Convictions,
Alexandria, Virginia, Robbery, 1978, 1979, and
6 months of 1980

Number of Defendant's Prior

Convictions¥*
Attorney Type | None One Two+
Court Appointed 26.0% 26.0% 48.0%
(13) (3) (24)
Private 40.0% 20.0% 40.0%

(8) (4) - (8)

Raw chi-square is 1l.3451.
Chi-square is not significant
at the .5104 level.

*Missing data, N=5.

Attorney Type and Defendant's Prior Convictions,
Alexandria, Virginia, Burglary, 1978, 1979, and
6 months of 1980

Number o6f Defendant's Prior

Convictions*
Attorney Type None One Two+
Court Appcinted 39.6% 8.3% 52.1%
{19) (4) (25)
Private 32.5% 25.0% 42.5%
(13) (4) (17)

Raw chi-square is 4.5304.
Chi-square is not significant
at the .1038 level.

*Missing data, N=8.
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APPENDIX N Attorney Type and Defendant Prior Incarceration,

District of Columbia, Robbery, 1978 and 1979

Defendant's Prior Incarceration*

Attorney Type and Defendant Prior Incarceration--Washington, ;

; ' Attorney Type Yes No

C.A., Prince George's County, Maryland, and Alexandria, Y 2Yp I -
e s ‘ A ® Public Defender 36.0% 64.0%
Virginia. _ , ‘ | (15) (32)
Court Appointed 30.6% 69.4%

(15) - (34)

Raw chi-square is .32327.
Chi-square is not significant
at the .5697 level.

f : *Missing data, N=1l.

w3

Attorney Type and Defendant Prior Incarcération,
District of Columbia, Robbery, 1978 and 1979

Defendant's Prior Incarceration*
i N N

7 /
‘ 5 S »

] o

| Attorney Type Yes No
f Public Defender 36.0% 64.0%
f {15) (32)
43 .
3 Court Appointed 30.6% 69.4%
(15) (34)
SRR & Private  16.7% 83.3%

(1) (5)

; : . Raw chi-square is 1.0458.
! : Chi-square is not significant
at the .5928 level.

*Missing data, N=l.

: g




Attorney Type and Defendant Prior Incarceration,
District of Columbia, Burglary, 1978 and 1979

Defendant's Prior Incarceration

Attorney Tybe Yes No
Public Defender 49.1% 50.9%
(27) (28)
Court Appointed - 33.3% . 66.7%
) . (17) (34)

Raw chi-square is 2.7063.
Chi-square is not significant
at the .1000 level.

—
l;

AR

Attorney sze and Defendant Prior Incafceration,
District of Columbia, Burglary, 1978 and 1979

Defendant's Prior Incarceration

Attorney Type Yes . No

Public Defender 49.1% . 50.9%
(27) ' (28)
Court Appointed ; 33.3% 66.7%
° ’ (17) : (34)
Private ~ L 22.2% 77.8%
T @ (14)

Raw chi-square is '5.1820.
Chi-square is not significant
at the .0749 level.
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* i tion
Attorney Type and Defendant Prior Incarcera ’
Prince George's County, Maryland, Robbery, 1979

Defendant's Prior Incarcerationf

Attorney Type Yes No

Public Defe?der %ié?% | ‘ zgé?f
Céurt Appointed %;6?% ?ga?%
Private o 15,93 L s

Raw chi-square is 5.40;9:
Chi-square is not significant
at the .0671 level.

*Missing data, N=14.

&

| i Incarceration,
Attorney Type and Defendant Prior
Prince George's County, Maryland, Burglary, 19794

¢

Defendant's Prior Incarceration*

Attorney Tyﬁe ’ Yes No

Public Defender , (8? . l?g;O%W
Cogrt AppOinte? fwl?ég% : ?ééﬁ%'
P;iyate’ ?%é?% t zga%%;

' Raw éhi—square is .808?9:
Chi-square is not significant
at the .6675 level.

*Missing data, N=16.
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Attorney Type and Defendant Prior Incarceration,
Alexandria, Virginia, Robbery, 1978, 1979, and
6 months of 1980

Defendant's Prior Incarceration*

Attorney Type Yes No

Court Appointed 56.3% 43, 8%
(27) (21)

Private | o 47.1% 52.9%

(8) | (9)

Raw chi-square is .42673.
Chi-square is not significant
at the .5136" level.

*Missing data, N=10.

Attorney Type and Defendant Prior Incarceration,
Alexandria, Virginia, Burglary, 1978, 1979, and
6 months of 1980

Defendant's Prior Incarceration*

Attorney Type Yes , No
Court Appoiﬁted F 41.3% ’ 58.7%
(19) (27)
" Private : 25.0% 75.0%
(10) (30)

Raw chi-square is 2.5448.
Chi-square. is not significant
~at the .1107 level.

*Missing data, N=10.
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