
l 

--q4~A~--~ ____ ~~-----$ ____ ------__________ _ . -

National Criminal Justice f<ererence Service 

I tli" nlllr()ilcl1l' \,d" PI( )ciUCl', 1 1r'.llTl d,l('llTll"llh Il,(,'I\,'l'd \;)1 

111<'iU"I( 111 III tf il' ;\;( ',lH~ ddtd bd:;l' <':;111< l' :\(' JH~ Cdl1tl()t eXl'n'i"l' 

l i 'lltlt)i ,lV,'! tf~, pln;"icdi ,(ll1d!tiol1 llf till' d()('lll1h'llh "lIhrn~kd, 
til,' Ind)vidudi frdllll' Ljudiit\.· \\'Iii \\lr\.' Th,' ll's()illtitltl dldrt ()ll 

thl" h(H1ll' Tllc1\.' h' Lhl'cl t() L'\'dill(lk Ih,' dlllllllll'llt qUdiit\.' 

1.0 , 0 

---

11111- 1.1 

ii' " 
;11:_-2- ' 

1
'11 2 ' III=~ 

1llli~g 

Illil~~. 

IIIII~ .2~ 11111
1
.
4

, Illii 16-= 

\1H II )filTlllllq pr,)( "dlll.,,, Ih",1 t( I, ll'.lh ~111" fJdH' ( Imp!\, \\'llh 

til"'l,lTlddrd" ",'( f'lrth Il! ,t I CfH j( jIll :)( j'f 

!), lI11h ()f \'1\'\\ ()r ()jllll!t Jl1'. "Idled lTl thl" <it)( lI11H'Tlt <11\' 

tt" 1"\' ()j t!i,' dlltb()r('» <1)](1 d( I TI( 11 ll'IH(,,,"lll the ()ffj( lill 

P( )"Itl( )Tl ' I) ()t >11(1(''> ()f tl1(' l J '-; I )"lldrtnH'Tlt ()I ,ill',lll" 

NiHHHlai ~n~tittt~ of ,Justin' 
United ~·Hat(l~ Department of Ju!')tn((' 
Wa~)hington. D. C. 20S31 

• 

• 

a 2LllF 

... , 'THc"DIStRICTtOURTS 
' . '. . .' ,; . .' ., 
. INDIGENT DEFENSE. 'AND 

m 

:di."" .. 'iII<' .' '..' . ....., '.' .. ". , .,' 

':~R4-QQtO'RIAL$ERVICES ,..' , ,'., 'INMoNTANA ' , 

A REPORT TO TH,E 
FO:RTY·EI'GHTH LEGISLATURE 

.Joint' .. SubcommltteG 
On Judiciary 

Oecember1982 
1< ' .:'Ii . 

If you have issues viewing or accessing this file contact us at NCJRS.gov.



r 
'" i 

U.S. ~rtn'I0nl of JUKUce 
N41tlonal lnatttute of Justice 

This documen1 ha3 been reproduced exru:tly as recolved from lhe 
psraon or organization originating II. Points til view or optnion~ stated 
In this clocun16nt are tho<ie of the authors and do not necessarily 
lel'rcseot !he Qllicial position or policies or lhe National Institute of 
Juliice. 

PermissIon to repro<fuce lliis copyrighled matarial hils be~n 
gran1ed by 

Montana Legislative Council 

to the National Criminal Justice Reference S6rvice (NCJRS). 

Further reproduction outsIdtt of 1he NCJRS system retjUfres permfs· 
elan 01 the copyright CMI'HIf. 

THE DIS'I'RICT COPRTS, INDIGENT DEFENSE, AND 

PROSECUTORIAL SERVICES 
1.. 

IN MONTANA 

A REPORT TO 'rIm FORTY-EIGHTH LEGISLATURE 
t 

JOINT SUBCOWlITTEE on JUDICIARY 

DECEriBER 1982 

Published bv 

r10ntana Legislative Council 
Room 138 

State Capitol 
Helena, Montana 59620 

(406) 449-3064 



" 

Ii ) 

) 
• I 

- . 
----------~---------------,~~ 

Membership 

Joint Subcommittee on Judiciary 

Sen. Gary Aklestad, Rep. Michael Keedy, Chairman 
Vice-Chairman 

Sen. Steve Brown Rep. Aaron Andreason 
Sen. Allen Kolstad Rep. Aubyn Curtiss 
Sen. Joseph Mazurek Rep. Gerald Kessler 

Montana Legislative Council: 

RESEARCHER: LOIS MENZIES 

ATTORNEY: DAVID S. NISS 

SECRETARY: HELEN MACPHERSON 

Director, Division of Research and Reference 
Robert B. Person Services, 

Executive Director, Diana S. Dowling 
Chairman, Senator Pat Goodover 

Table of Contents 

Summary of Recommendations . . . . . i 
House Joint Resolution 2 . . . ii 

1 
Introduction . . . . . . . . . . 

3 
I. THE DISTRICT COURTS .. . . . 

19 
II. INDIGENT DEFENSE . . . 

• • • • Co • • • 

III. PROSECUTORIAL SERVICES. . . . 21 

25 
Notes. . . . . . . . . . . ~ . . . . 
Appendices: 

A. Current Judicial Districts. . 27 

B. Redistricting Plan 3 Revised. 31 

C. Proposed LegislatiOn ....• 

I,. 

j. i: 
If NCJRS 
r 

!' r 
~ 
J: ACQUISITIONS 
1; 
~~ .... 

33 

;. 

" 

r ' 



Summary of Recommendations 

The Joint subcommittee on Judiciary recommends that the 
1983 Montana Legislature consider enacting: 

1. A bill altering certain judicial district 
boundaries and changing the number of judges in 
certain districts. 

2. A bill disapproving that part of the supreme court 
rule on disqualification of judges that allows 
each adverse party in a civil case two 
substitutions of a judge and recommending that the 
court amend its rule to allow one substitution per 
party. 

3. A bill requiring the clerk of district court in 
certain multi-judge counties to provide for the 
random assignment of judges in civil and criminal 

4 . 
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6. 

cases. 

A bill revising the provisions for state grants to 
counties for district court assistance. 

A bill creating the position 
coordinator and providing for 
appointment, qualifications, 
staff, and duties. 

of public defense 
the coordinator's 
removal, salary, 

A bill requiring the state to contribute annually 
from the state general fund to each county 
employing one or more deputy county attorneys an 
amount equal to $1 for each county resident to 
assist in the payment of salaries for deputy 
county attorneys. 

7. A bill providing longevity 
attorneys and their deputies. 

pay for county 

8. A bill providing for nonpartisan elections of 
county attorneys and sheriffs. 

9. A bill providing that the training coordinator for 
county attorneys may act as special counsel to a 
county. 

10. A bill permitting a defendant sentenced to death 
to be confined at the state prison at state 
expense pending execution. 

i 

----------------
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SENATE JOINT RESOLUTION NO.2 

A JOINT RESOLUTION OF THE SENATE AND THE HOUSE OF 
REPRESENTATIVES OF THE STATE OF MONTANA 
REQUESTING AN INTERIM STUDY OF THE MONTANA CRIMI­
NAL JUSTICE SYSTEM, INCLUDING ALTERNATIVE WAY~ AND 
EFFECTS OF REDISTRICTING MONTANA'S DISTRICT COURT 
SYSTEM, ESTABLISHING A STATEWIDE DISTRIGT ATTORNEY 
SYSTEM FOR CRIMINAL PROSECUTIONS, AND PROVIDING FOR 
A STATEWIDE SYSTEM OF REPRESENTATION FOR INDIGENTS 
ACCUSED OF CRIMES; REQUIRING A RBPORT OF THE 
FINDINGS OF THE STUDY TO THE LEGISLATURE. 

WHEREAS, it is apparent that the equitable administration of criminal 
justice throughout the State of ~on.tan~ is at times thwarted because of 
the tremendous caseload of certam Dlstnct Courts; and 

WHEREAS. the civil caseload of certain District Courts is so large that 
unreasonable delays in the resolution of conflil~ts often occur; and 

WHEREAS, the current County Attorn(!,V system for criminal 
prosecutions results in inconsistencies in the administration of criminal 
justice in the State of Montana; and 

WHEREAS, the increasing sophistication of criminal activity in the 
State of Montana can only be counteracted by highly trained, professional 
prosecutors; and 

WHEREAS, the constitutional requirement of the effective assistance of 
counsel for persons accused of crimes has not been achieved consistently 
on a statewide basis; and 

WHEREAS, the cost of defense in a major felony prosecution can create 
a tremendous burden on an individual county. 

NOW, THEREFORE, BE IT RESOLVED BY THE SENATE AND THE 
HOUSE OF REPRESENTATIVES OF THE STATE OF MONTANA: 

That in accordance with section 5-5-217, MCA, the Legislative Council 
is requested to assign a joint subcommittee to study: 

(1) the need for restructuring Montana's judicial districts taking into 
account civil and criminal caseload as well as geographical considerations: 

(2) alternative plans for redistricting the present judicial district; 

(3) the effects of redistricting judicial districts on the administration of 
justice and the costs and benefits; 

(4) the need for establishing a District Attorney system for criminal 
prosecutions; 

(5) alternative plans for establishing District Attorney districts and 
their relationship to Montana's judicial districts; 

(6) the effects of establishing a District Attorney system on the admin­
istration of criminal justice and the costs involved; 

(7) the need for a statewide system of publicly funded defense services 
for indigents accused of crimes; 

(8) the alternative plans for the public defender system; and 

(9) the effects of providing defenHe Rervi(-eH under II Rt.nt.cwide RYHtem 
and the cost ramificlltionR or t.h(l Hy8t.mn. 

BE IT FURTHER RESOLVED, that the Committee report the findings 
of the study to the 48th Legislature and, if necessary, draft legislation to 
implement its recommendations. 

Approved April 16, 1981. 
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INTRODUCTION 

During the 1981 legislative session, Senate Joint 
Resolution 2 (SJR 2) was introduced requesting a stUdy 
of three interrelated issues: restructuring the 
district Courts, providing for a statewide system of 
representation for indigents aCcused of crimes, and 
establishing il statewide district attorney system for 
criminal prosecutions. Resolution supporters argued 
that the current ill-proportioned districts cause delay 
in the administration of justice at the trial court 
level. Rather than address the problem piecemeal by 
adding a judge or two each legislative session, they 
called for a more comprehensive approach involving 
realignment of district boundaries coupled with 
judgeship creation. In conjunction with judicial 
redistricting, the sponsor of the resolution urged that 
the delivery of indigent defehse and prosecutorial 
services also be examined to determine if the current 
methods of providing these services should be replaced 
with statewide systems. Advocates of a public defender 
and a district attorney system claimed that these 
statewide systems could elimina·te inconSistencies in 
the defense of indigents and in the prosecution of 
crime while reducing the financial burden on counties 
to provide these services. 

The Forty-Seventh Legislature, persuaded by the 
arguments for the need to study these issues, adopted 
the resolution. In a poll of the legislators after the 
session, SJR 2 was ranked second on the priority list 
of issues to be studied during the 1981 _ 1982 interim. 
The 'subcommi·ttee on Judiciary, consisting of members 
from the House and Senate judiciary and local 
government s,tanding commi t'tees, was appointed in May 
1982 to fulflll the mandates of the resolution. 

The Subcommittee on LTudiciary began its work in July 
1981. The group decided first to focus its attention 
on the district courts and jUdicial redistricting and 
later study the delivery of indigent defense and 
prosecutorial services in the state. Members delayed 
studying these topics because they believed that any 
plans for a statewide public· defender or diatrict 
attorney system would likely reflec·t changes made in 
the structure of judicial districts. 

After adoption of a study plan, several meetings were 
devoted to fact-gathering and analysis. Members became 
familiar with the topics under study through staff 
~eports, questionn~ires, and expert testimony from 
Judges, clerks of dlstrict courts, staff attorneys from 
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the Department of Justice, public defenders, county 
attorneys, and other interested groups and individuals. 
These practitioners in the judicial system alerted the 
subcommittee to problem areas and concerns. 

Throughout this information-gathering phase, the 
subcommittee directed staff to draft legislation to 
address a number of these concerns. The members 
discussed these bills, offered amendments, heard public 
testimony, and took action on the legislation. On 
several occasions ·the subcommittee reconsidered its 
original action when presented with more information on 
the impact of the legislation. 

The subcommittee concluded its studies in November 
1982. During its seventeen-month study, members met 
eight times and recommended ten bills for consideration 
by the Forty-Eighth Montana Legislature. The following 
report presents a synopsis of subcommittee delibera­
tions on this legislation and a summary of each bill. 
Additional information on subcommittee legislation ancI 
related topics, including staff reports, questionnaire 
results, and statistical data, is available through the 
Legislative Council, Research Division. 

Numerous agencies, groups, and individuals provided 
information and resources for this study. In 
particular, ·the subcommittee thanks the following 
individuals for their assistance: 

Hon. Gordon Bennett, District Court Judge, 
First Judicial District 

Hon. Alfred Coate, District Court Judge, 
Sixteenth Judicial District 

John Maynard, Assistant Attorney General, 
Department of Justice 

Mike Abley, Supreme Court Administrator, 
Montana Supre~c Court 

Marc Racicot, Training Coordinator for County 
Attorneys, Department of Justice 
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I. THE DISTRICT COURTS 

In Montana, the district courts are the trial courts of 
general jurisdiction. The state is divided into four 
single-county and fifteen multi-county districts for a 
total of nineteen. Eleven of the judicial districts 
are served by one judge each; five districts have two 
judges each; one district has three judges; and two 
districts have four judges each for a total of 
thirty-two district . court judges. Th~ ~ize, 
population, and density varies, gre,atly, among d1str1ct~. 
For instance, the largest d1strlct 1n the state 1S 
23,212 square miles (Distric::t 16) w~ile, the smallest 
district is 715 square m1les (D1StrJ.ct 2). The 
popUlation of the districts ranges from 133,809 in 
District 13 to 9,967 in District 14. District 2 is the 
most densely populated with 53.27 people per square 
mile; District 14 has the lowest density with 1.49 
people per square mile. (See Appendix A for map and 
description of current districts.) 

Article VII, Section 6 of the Montana Constitution 
authorizes the legislature to divide the state into 
jUdicial districts and to provide ~or, the nUn:JJer, of 
judges in each district. After rev1ew1ng statl.st1cal 
data on district populatio,ns, 1casefilings,' and ju~ges' 
travel or "windshield" t1me, and hear1ng test1mony 
from judges about inequities in workload~ I the 
subcommittee recognized the need for restructur1ng the 
districts to c;r.:eate a more equitable distribution of 
'judicial business throughout the state. Hembers 
believed that a Comprehensive remapping of the 
districts and the addition of new judgeships would 
contribute to the effective administration of the 
courts. 

The subcommittee spent a good portion of its time 
devising and revising a judicial redistricting plan for 
presentation to the 1983 Legislature. While working on 
the plan, members addressed other related topics 
including disqualification of judges through peremptory 
challenges, random assignment of judges to cases, and 
the district court grant program. 

JUdicial Redistricting 

At the subcommittee's request, the Montana Judges 
Association appointed a committee to assist the 
legislators in developing a jUdicial redistricting 
plan. In February 1982, the judges' committee 
submitted two redistricting ~roposals for the 
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subcommittee's consideration: Plan 3, developed by 
Judge Gordon Bennett from District 1, and Plan C, 
developed by Judge Alfred Coate from District 16. The 
two plans differed substantially. Plan 3 divided the 
state into ten regional multi-county districts dllc1 

created two new judgeships. Under this plan population 
centers were surrounded by rural areas, creating a 
mixture of urban and rural interests within most 
districts. In contrast, Plan C constructed twenty-one 
smaller districts, including six single-county 
districts, and added six new judges. Boundary lines 
were drawn to separate urban counties from the 
surrounding rural ones. 

Initially, the committee endorsed Plan 3. Members felt 
that the legislature would be more receptive to fundinq 
two new judges rather than six. In addition, Plan .3 
provided a more balanced workload among judges. It 
also created multi-judge districts, providing more 
flexibility in substituting judges in cases of 
disqualification, vacation, attendance at judicial 
workshops, etc. The subcommittee further modified Plan 
3 by diViding each district (except District 1) into 
subdistricts composed of one or more counties. After 
~lection a judge would be required to live within a 
particular subdistrict. His office would also be 
located wi thin the same district. These subdistricts 
were created to provide better access to the Courts for 
residents in rural counties and to avoid the need for 
urban counties to expand their courthouses to 
accommodate additional judges. (See Appendix B for 
copy of Revised Plan 3.) 

The subco~~ittee's endorsement of Plan 3 met with 
opposition. A major criticism of the proposed 
redistricting plan was that the creation of 
,subdistricts increased traveJ time; the requirement to 
live and maintain offices in subdistricts would force 
judges residing in rural counties to travel frequently 
to the urban counties where most of the workload 
exists. Moreover, if urban counties continue to be 
litigation centers, then the need for building 
additional courthouses or offices in these counties 
cannot be avoided because judges must hear the cases 
where they are filed. Opponents of the plan also noted 
that the creation of multi-judge districts could cause 
friction and disputes among the judges that would 
impede the administration of justice. Others claimed 
that if judges were elected district-wide, as proposed 
under Plan 3, urban voters would dominate the selection 
process and rural interests would suffer. 
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The sUbcoriuni ttee took the criticisms of the plan under 
advisemen!c. Conceding that the plan had some serious 
flaws, tije legislators decided not to pursue the plan 
any furt~er. Instead they agreed to take a second look 
at the Coate plan. Members felt that the creation of 
smaller districts under Plan C might reduce travel 
time. Furthermore, smaller districts that segregate 
urban counties from surrounding rural areas would 
preserve rural interests and representation in the courts. 

But the subcommittee realized that any plan recom­
mending the creation of six new judgeships was bound to 
fail because of funding problems. Therefore, the 
~5ubcommi ttee adopted a revision of Plan C, requiring 
the addition of four rather than six judges. Several 
boundary changes were also made to the plan to 
accommoda te the reduc'tion in new judge s . 

In making adjustments to Plan C, subcoITIl7li,ttee members 
considered a number of fa,ctors including casefilings, 
travel time, geographical barriers, road systems, and 
reg'lonal interests. The subcommittee attempted to 
e~ualize judges' caseloads while recognizing travel 
t:-me. , Under the revised plan, judges in rural 
dlstrlcts covering large geographical areas generally 
have lighter casefilings than their counterparts in the 
more compact urban districts to compensate for the 
travel time needed to service these vast areas. In 
addi tion to casefilings and travel, the subcommittee 
took into consideration geographical barriers that 
could impede the delivery of judicial services. 
Members also examined 'the availability of roads and 
highways to facilitate travel within the realigned 
districts. Moreover, the legislators recognized the 
importance of preserving regional interests and 
cc;>mmunity identification patterns When drawing boundary Ilnes. 

Specific features of the subcommittee's redistricting 
plan include the following: 

1. The plan makes incremental boundary changes while 
maintaining the current number of districts (19). 

? ... 
Boundaries in nine di stricts (Districts I, 
5, 9, II, 15, 18, and 19) remain unchanged. 2, 

3. The boundary lines in District 10 are expanded to 
encompass District 14. The judge in District 14 
is retained, adding another judge to District 10 
for a total of 2 judges. The district number "14" 



4. 

5. 

is reassigned to the newly-created district 
composed of Ravalli County. 

Four new judgeships are created in Districts 1, 6, 
7, and the newly created District 14 (Ravalli 
County) but one judgeship is eliminated in 
District 2 for a total of 35 judges, a net 
increase of 3 judges. 

a. 

b. 

c. 

d. 

e. 

The additional judge in 
justified by the complexity 
litigation. 

District 1 is 
of government. 

With the addition of two counties (Stillwater 
and Carbon) to District 6, another judge is 
needed to handle the increased workload. 

With the increase of cases filed in Richland 
County resulting from energy development and 
the addition of two counties (Garfield and 
Prairie) to District 7, another judge is 
needed. 

A new district composed of Ravalli County is 
created along with a new judgeship. The 
district number "14" is reassigned to this 
newly created district. 

Because of declining population and 
casefilings in recent years, one judge is 
eliminated in District 2. The current 
caseload (1,200) handled by one judge is 
consistent with the cases-per-judge ratio 
found in other urban districts including 
Districts 4, 8, and 13. Since District 2 is 
a single county district, little travel is 
required within the district to detract from 
time spent Qn the bench. However, the 
elimination of a judge in District 2 must be 
delayed until completion of the term of 
office in January 1989, because Article VII, 
Section 6 of the Montana Constitution 
provides that "no change in boundaries or the 
number ofrlistricts or judges therein shall 
work a removal of any judge from office 
during the term for which he was elected or 
appointed. II 

Without the creation of new judgeships requiring 
additional courtroom space, caseloads and 
windshield time in three urban districts 
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(Districts 4, 8, and 13) are reduced by severing 
counties from each district. 

a. 

b. 

In District 4, Ravalli County is dropped and 
becomes a new district. 

In District 8, Chouteau County is dropped. 

c. In District 13, Treasure, Stillwater, and 
Carbon Counties are removed. 

A map and description of the plan follow, along with a 
before and after redistricting comparison of 
casefilings and population per judge. 

., .. 
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PROPOSED JUDICIAL DISTRICTS 
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362 

1'0 HORN 
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SCOBEY 
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Description of Plan 
"I 

District Counties No of Judges 

1 Lewis and Clark 3 
Broadwater 

2 Silver Bow 1 

3 Powell 1 
Granite 
Deer Lodge 

4 Sanders 4 
Lake 
Mineral 
Missoula 

5 Jefferson 1 
Madison 
Beaverhead 

6 Park 2 
Sweetgrass 
Stillwater 
Carbon 

7 Garfield 2 
Prairie 
Richland 
Dawson 
Wibaux 
McCone 

8 Cascade 3 

Q 

9 Glacier 1 
Toole 
Pondera 
Teton 

10 Judith Basin 2 l!"1ergus 
Petroleum 

,: 
// Meagher 

! / 
J' 

Wheatland 
t/ Golden Valley 

Husselshell 

Ii .. 11 Flathead 2 

~, ," 
\ 

1-/ 
~<'~ 

->/ 9 

. 
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12 

13 

14 

15 

16 

17 

18 

19 

Liberty 
Hill 
Chouteau 

Yellowstone 
Big Horn 

Ravalli 

Daniels 
Sheridan 
Roosevelt 

Rosebud 
Custer 
Powder River 
Carter 
Treasure. 
Fallon 

Phillips 
,Valley 
Blaine 

Gallatin 

Lincoln 

10 

.. • 

1 

4 

1 

1 

2 

1 

2 

1 ) , 
35 

\ 

\, 
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District 

1 

2 

3 

4 

5 

6 

7 

8 

9 

'I 

Counties 

Lewis and Clark 
Broadwater 

Silver BO\4 

Powell 
Granite 
Deer Lodge 

Missoula 
Hineral 
Lake 
Sanders 
Ravalli 

Jefferson 
Beaverhead 
Madison 

Park 
Sweet Grass 

Dawson 
McCone 
Richland 
vlibaux 

Cascade 
Chouteau 

Teton 
Pondera 
Toole 
Glacier 

Comparison Before and After Redistricting 

Before 

No. of Cases per Pop. per 
Judges Judge Judge 

2 1,160 23,153 

2 600 19,046 

1 898 22,176 

4 1,472 32,479 

1 835 20,663 

1 728 15,876 

1 1,463 28,226 

3 1,123 28,929 

1 970 29,409 

o 

11 

Counties 

After 

No. of 
Judges 

Lewis and Clark 3 
Broadwater 

SaMe 1 

Cases per 
Judge 

774 

1,200 

Pop. per 
Judge 

15,435 

38,092 

-------District Unchanged-------

Hissoula 
Hineral 
Lake 
Sanders 

Same 1,262 

------District Unchanged------

Park 
Sweet Grass 
Stillwater 
Carbon 

Dawson 
McCone 
Richland 
Wibaux 
Garfield 
Prairie 

Cascade 

2 607 

2 781 

Same 1,057 

------District Unchanged------

26,855 

14,786 

15,859 

26,899 
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10 

11 

22 

13 

14 

15 

16 

17 
H 
'-n 

" ~~ 18 

\ 
19 

Judith Basin 
Fergus 
Petroleum 

Flathead 

Liberty 
Hill 
Blaine 

Yellowstonl,: 
Big Horn 
Carbon 
Stillwater 
Treasure 

t-leagher 
Wheatland 
Golden Valley 
Husselshell 

Daniels 
Sheridan 
Roosevelt 

Rosehlld 
Custer 
Fallon 
Powder River 
Carter 
PrClirie 
Garfield 

Phillips 
Valley 

GClllatin 

I,inco In 

\1 
Ii 

• 

Before 

No. of 
Judges 

1 

2 

1 

4 

1 

1 

2 

1 

1 

Cases per 
Judge 

625 

938 

1,071 

1,485 

415 

657 

705 

557 

745 

680 

0" 

Pop. per 
Jud~ 

16,377 

25,983 

27,313 

33,452 

9,967 

18,716 

17,291 

15,617 

21,432 

17,752 

12 

~ 
No. of 

Counties Judges 

Judith Basin 2 
Fergus 
Petroleum 
Ueagher 
\'lhea t I a nd 
Golden Valley 
Musselshell 

-'-------District 

Liberty 
Hill 

SClme 

Chouteau 

Yellowstone Same 
Big Horn 

Ravalli 1 

Cases per 
Judge 

520 

?op. per 
Judge 

13,172 

Unchanged--- ___ 

1,051 26,406 

1,357 29,783 

838 22,493 

-------District Unchanged--- ___ _ 

Rosebud 
Custer 
Fallon 
Powder River 
Carter 
Treasure 

Phillips 
Valley 
Dlaine 

Same 

Same 

669 16,035 

774 22,616 

--------District Unchanged--- __ _ 

--------District Unchanged---- __ 



At the final subcommittee meeting in November 1982, 
members adopted LC 135, a bill implementing the 
judicial redistricting plan. The subcommittee agreed 
that the new judgeships should be filled by election 
rather than appointment. Some members feared that 
appointment \vou1d give the appointees an unfair 
advoTitage over challengers if they chose to run for 
election after completing their initial term of office. 

The legislators also agreed that the elections be held 
November 1984, ,the first general election for judicial 
offices following passage of the act, with the winners 
taking office January 1985; however, if the county 
commissioners within a district perceived the need for 
the judge to take office before this date, the counties 
could hold an election in November 1983, to fill the 
new position. The winner would then take office 

,January 1984. 

Furthermore, the legislators felt that it was necessary 
to synchronize the terms of all district court judges 
to avoid dif:ficul ties in implementing future 
redistricting plans. The terms of 28 of the 32 judges 
now serving expire January 1, 1989. Of the remaining 
four judges, two terms expire Janutry 7, 1985, and the 
other two expire January 5, 1987. To put these four 
judges plus the four new judges created by the 
redistricting plan on the same election schedule as the 
maj ori ty , ,the sUDcorTiIlli:!::tee provided that the term of 
office for these eight judges will expire January 2, 

1989. 

It all the new judges are elected in November 1984 and 
assume office in January 1985, the fiscal impact of 
this bill on the state general fund will be 
approximately $110,500 for fiscal year 1985. County 
expenditures will reach about $101,600. 

A copy of the bill and its fiscal note is contained in 

Appendix C-1. 

Disqualification~Judges 

During discussions on judicial redistricting, judges 
told the subconunittee that the operations of the 
district courts could be improved by eliminating the 
use of p~remptory challenges to disqualify judges. 
This procedure results in the automatic removal of a 
district court judge upon filing a written motion for 
substi tu,tion by a party to a civil or criminal case. 
No reasons, facts, or proof need accompany the motion. 
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The authority to disqualify judges through peremptory 
challenges is contained in a supreme cou~t rule adopted 
in 1981 and codified as §3-1-801; MCA. Acc;Ording to 
Article VII, Section 2(3) of the Montana Constitution, 
the rule is subj~ct to disapproval by the legislaturn 
in either of the two sessions following promulgation. 
Under the disqualification rule, each adverse party is 
entitled to two substitutions of a judge in civil cases 
and one sUbstitution in criminal cases. A party may 
seek the removal of a judge by filing a written motion 
for substitution with the district court clerk within 
ten consecutive days after the judge is assigned to the 
case~ if no motion is filed within this time, the right 
to move for substitution is waived. Upon receipt of 
the motion, the clerk notifies all parties and the 
judge who has been challenged. The judge named in the 
motion has no further power to act in the case other 
than to call in another judge and to set the calendar. 
The first disqualified judge is responsible for calling 
in all subsequent district judges. 

The current rule also permits two additional methods 
for disqualifying judges. First, any justice, judge, 
or justice of the peace may .disqualify himself. The 
rule prohibits a judge from acting in any proceeding if 
he is a party to or has an interest in the ?ase, if ~e 
is related to either party by blood or marrlage, or If 
he has been counsel in the proceeding for any party, or 
has rendered the judgment, order, or decision being 
appealed. Second, all district court judges, justices 
of the peace, and municipal court judges may be 
disqualified for cause. To disqualify a judge for 
cause, a party to a case must file within twenty days 
before the original trial date a "timely and 
sufficient" affidavit that the judge has a personal 
bias or prejudice either against him or in favor of any 
adverse party. The affidavit must state ~he, facts ,and 
reasons for the belief that bias or preludlce eXlsts 
and be certified by counsel that the challenge is made 
in good faith. After the affidavi~ is filed! th~ judge 
can act no further in the case untll a hearlng lS held 
on the merits of the disqualification request. 'rhere 
is no limit to the number of judges tha·t a party may 
disqualify for cause. 

Opponents to disqualification of judges by peremptory 
challenge argue that such provisions hinder and delay 
the administration of justice. Attorneys have been 
accused of abusing the peremptory challenge to delay 
trials, to buy time, to "judge shop" for someone who 
may be more sympathetic to their clients, and to 
retaliate against a judge for a prior rUling. Travel 
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c~sts, are also incurred when a judge from another 
dlstrlct must sublsti tute for a disqualified colleague. 

At ~ts meeting in November 1981, the subcommittee, on a 
sp1l t vote, adopted a bill disapproving that part of 
the suprem.e court rule on disqualification of judges 
that permlts the removal of a district court by 
pere~pt~ry ch~11enge~ the other provisions of the rule 
permlttlng a Judge to disqualify himself, and allowing 
a pa7"ty, to remove a judge for cause, were left intact. 
A ma]Orlty of the members believed that the elimination 
of ,~eremp~ory challenges would improve judicial 
<:tdmlnlstr~tlon. ?he:y also felt that the problem of a 
Judge belng preJudlced against a cause, client, or 
attorney could be adequately addressed through 
challenges for cause. 

After hearing testi:ilony from the Montana Bar 
Association opposing the elimination of peremptory 
cha~lenges, the subcommittee voted at its meeting in 
Aprll 1982, to reconsider its action on the bill. 
During debate on the bill, two members argued that 
pere~ptory challenges serve a valuable purpose: they 
permlt the removal of a judge from a case when 
c~nflicts ex~s~ ,betwe,en the judge and litigants 
Wlthout, publlclzlng lnformation that could harm 
reputatlons or damage future relationships between the 
bench an~:l the bar. Moreover, these legisla·tors were 
not ?onvlnced that the current rule is being abused or 
causlng, unnecessary delay in the courts. As a 
compromlse to total elimination of peremptory 
challenges, the legislators recommended that the number 
o~ challenges in criminal cases remain at one per 
party, but that the number of challenges in civil cases 
be reduced from two to one. The subcommittee voted 
four to three (one member absent) to accept this 
recom~endation and directed staff to draft legislation 
reduclng the number of peremptory challenges in civil cases. 

At ~he July 1982 meeting, staff advised the sub­
COlIDlllttee ~hat, r:educing the number of peremptory 
chal~enges In clvll cases by striking the word "two" 
ax:

d lns~r~ing, "one" in the supreme court rule on the 
dlsq~allflca~lon,of judges may go beyond the legisla­
tUre s, C~:>nstl tutlonal authority to disapprove a rUle. 
R~cognlzlng that the legislature's power is limited to 
dlsaP1?roval, ra~her than amendment the subcommittee, on 
a,spllt vote (flve to three), adopted LC 36. This bill 
dlsapproves that. portion of the rule allowing two per­
evuptory challenges per party in civil cases but 
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recommends in the preamble that the supreme court amend 
its rule to provide one challenge in civil cases. 

A copy of LC 36 is contained in Appendix C-2. 

Random Assignment of Judges 

During discussions on the disqualification of judges, 
Judge James Wheelis, District 4, recommended that if 
peremptory challenges to judges are eliminated, judge 
assignments in multi-judge districts should be made 
random. Randomization would prevent attorneys from 
using the rotational assignment method to choose judges 
to hear their cases. In districts where the assignment 
of judges is done on a rotational basis, an attorney, 
by examining the register of action in the clerk of 
court's office can easily determine who will he 
assigned to his case before he actually files the 
papers. If he does not want a particular judge 
assigned to his case, the attorney can delay filing 
until a more desirable judge is available for 
assignment. Thus, the rotational method for assigning 
judges may be used to "disqualify" a judge before a 
case is assigned. This manipulation of the assignment 
process may give the state in criminal cases or the 
plaintiff in civil cases an unfair advantage over the 
defendant. Without peremptory challenges, the 
defendant's only recourse for removing a judge is to 
file an affidavit demonstrating cause. 

The subcommittee, sympathetic to Judge Wheelis' 
suggestion, directed staff to draft legislation 
requiring the random assignment of judges as companion 
legislation to the bill abolishing peremptory 
challenges. After members voted to reduce rather than 
abolish peremptory challenges, the need for the bill 
was not as critical because a litigant still had one 
chance to remove a judge without demonstrating cause. 
Nevertheless, members felt that the bill requiring 
random assignment had merit unto itself and recommended 
by unanimous vote that it be introduced as a committee 
bill in the 1983 session. 

This bill, LC 6, requires the district court clerk, in 
a county with a population of 37,000 or more, located 
in a multi-judge district, to institute the following 
procedure for the random assignment of judges in 
criminal cases and civil cases excluding adoPtions, 
youth court actions, and commitment proceedings: the 
clerk must provide capsules representing each judge 
within the district. An equal number of capsules for 
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each judge is placed in a selection box. When an 
attorney files a case the clerk blindly draws a capsule 
from the box to assign a judge. The judge assignment 
is then recorded in the register of actions and the 
capsule is discarded into a second box. This procedure 
is repeated for each case that is filed until all 
capsules have been selected. Then the discarded 
capsules are returned to the selection box. 

A copy of LC 6 is contained in Appendix C-3. 

District Court Grant Program 

While reviewing funding provisions for the district 
courts, the subcommittee examined the district court 
mill levy and grant program. A county may levy an 
annual tax on property within its boundaries to finance 
district court operations. This tax may not exceed six 
mills in first and second class counties, five mills in 
third and fourth class counties, and four mills in 
fifth, sixth, and seventh class counties. If the court 
costs exceed the sum derived from the mill levy, a 
county may apply to the Montana Department of 
Administration for a state grant to meet its district 
court obligations. The 1981 Legisla·ture appropriated 
$375,000 in grant money for fiscal year 1982, and the 
same amount for fiscal year 1982. In August, 1981, 
thirteen counties received district court grants 
ranging in amounts from $86,675 to $360. The grant 
money for fiscal year 1989 is scheduled to be 
distributed in December, 1983. 

In April 1982, the subcommittee adopted LC 14 removing 
the sunset provision on the grant program and mill 
levy. The bill also contained amendments suggested by 
the Department of Administration and the Montana 
Association of Counties to clarify and streamline the 
administration of the grant program. 

In September 1982, the Department of Ad~inistration 
again appeared before the subcommittee requesting 
~embers to reconsider their action on LC 14 to allow 
fur~her amendments to the bill. The department 
explained tha·t several issues concerning eligibility 
for and audit of grant moneys had developed that could 
be resolved through the provisions of LC 14. The 
subcommi ttee agreed to reconsider its action on the 
bill. At the final meeting in November 1982, the 
subcommit·tee voted unanimously to adopt LC 14 as 
revised by the department. 
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This bill, endorsed by the Montana Association of 
Counties and the Urban Coalition, requires a county to 
apply to the department for a district court grant by 
July 20 for the previous fiscal year unless the 
department grants a time extension. Under th8 
provisions of the t.lill the department must award a 
grant if the county's district court expenditures 
exceed the sum of 1) the product of the maximum mill 
levy authorized by law ~or district court purposes, 
whether or not assessed, multiplied by the previous 
year's taxable valuation of the county; and 2) all 
revenues except district court grants required by law 
to be deposited in the district court fund for the 
previous fiscal year. Eligible court expenditures for 
grant purposes include all costs of the county 
associated with the operation and maintenance of the 
district court except costs for building and capital 
i terns and 7library maintenance, replacement, and 
acquisition. LC 14 further provides that the 
department must audit each approved grant request. 
After all grants are awarded, each county Vlill then be 
charged a fee based upon the costs incurred in 
conducting the audit. If a county receives a grant 
exceeding the amount for which it was eligible, the 
recipient must repay the excess to the department. 
This excess will then be redistributed to the other 
counties receiving grants. The bill also grants 
rulemaking authority to the department to administer 
the program. Because of this grant of authority, a 
statement of intent must accompany -the bill. The 
department submitted a statement to the subcommittee at 
its final meeting, and the legislators adopted it. 

A copy of LC 14, along with a statement of intent, is 
contained in Appendix C-4. 
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II. INDIGENT DEFENSE 

After the study on the structure and operations of the 
district courts was well underway, the subcommittee 
focused on the delivery of indigent services in 
Montana. The indigent defense survey conducted by the 
subcommittee revealed little conformity among the 
counties in methods used to provide legal services to 
the poor. Survey results also showed that the costs of 
provid~ng these services vary greatly across the 
state. The subcommittee, recognizing the need to 
assist counties in meeting defense costs and to provide 
adequate representation for indigents, debated two 
bills concerning indigent defense: 1) an act creating 
a statewide public defender system; and 2) an act 
creating a public defense coordinator. 

The first bil] was a more ambitious and comprehensive 
approach to indigent defense. It created a state 
public defender system supervised by a nine-member 
commission and opera'ted by a state public D.efender. 
The bill required the state defender to divide the 
state into public defender districts and to establish 
district offices staffed by deputy defenders. These 
defenders would provide representation to indigent 
persons at sta'te expense. Because the bill did not 
specifically define the number of districts, offices, 
or defenders involved in a statewide system, staff 
developed for the committee's consideration a proposed 
plan according to the provisions of the bill. The 
estimated cost of operating a statewide plan wa~ about 
$4.4 million for fiscal years 1984 and 1985. The 
subcommittee tabled the bill because of the cost to the 
state associate~ with establishing and operating a 
statewide system. 

As an alternative to creating a public defender system, 
members unanimously adopted LC 35, an act creating the 
office of public defense coordinator. The subcommittee 
fel t that creation of this office would be a less 
drastic and less costly method of providing assistance 
to the counties fnr indigent defense services. 

Public Defense Coordinator 

The position of public defense coordinator created in 
LC 35 is patterned after the Office of Training 
Coordinator for County Attorneys (Title 44, Ch. 4, part 
1, MCA.) Under the provisions of the bill the office 
of the coordinator is allocated to the DE~partn.t1Pt of 
Administration for administrative purposes ,~mly. The 
Governor must appoint the coordinator fron1 a list of 
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three candidate~lsubmitted by the Chief Justice of the 
Supreme Court. The duties of the coordinator 
include: providing training for public defenders dnd 
court-appointed counsel; planning for the future 
provision of defense services in the state; provi(1inq 
criminal law information including official opinions 
and legal briefs; collecting data on indigent defense 
costs and case loads ; and applying for and disbursing 
any federal funds available for defense services. 

Most importantly, LC 35 permits the coordinator to act 
as trial counselor counsel in appellate a~d 
postconviction proceedings when the county determines 
that providing defense services by the usual means will 
place an unreasonable burden on county funds and 
resources. In major criminal cases, this option may 
prove less costly than employing a defense attorney 
under an assigned counsel system. Moreover, the 
coordinator's services can be enlisted in those 
instances where the local bar lacks the desire or 
expertise to provide defense services. However, the 
bill does require the county to pay the coordinator an 
~ourly fee for these services. This money is deposited 
lnto an earmarked revenue fund for use by the 
coordinator's office. The cost of operating the ~ffice 
of public defense coordinator for fiscal years 1984 and 
:985 is estimated to be $123,070 and $125,837, 
respectively. 

A copy of LC 35 and its fiscal note can be found in 
Appendix C-5. 
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III. PROSECUTORIAL SERVICES 

Shortly after examining the delivery of indigent 
defense services in the state, the subcommittee began 
its stvdy of prosecutorial services. Members 
discovered through a survey of county attorney offices 
that vast disparities exist among the counties in the 
areas of salaries, s1'2ff size, criminal and civil 
caseloads, and budgets. Some county attorneys argued 
that these disparities have led to inconsistencies in 
criminal prosecution throughout the state and 
recommended that a statewide district attorney system 
be created to replace the current county attorney 
system for prosecution of criminal matters. 

At the July 1982 subcon~ittee meeting, a staff member 
of the Attorney General's office presented a district 
attorney proposal for ·the subcommittee's consideration. 
Basically, the plan divided the state into ten 
districts corresponding to the subcommittee's original 
redistricting plan (Plan C Revised). Ten district 
attorneys and sixty-eight assistant district attorneys 
would be employed to staff the district offices. These 
attorneys would assume all state criminal ca~es (felony 
and misdemeanor) plus state civil work. The estimated 
cost for the system would be about $45,000 per 
attorney. 

The subcommittee, unconvinced that a district attorney 
system was warranted, rejected the proposal and sought 
less drastic steps toward improving the delivery of 
prosecutorial services in the state. The subcommittee 
drafted and approved a series of six bills concerning 
county attorneys. 

Funding for Deputy County Attorneys 

Currently, the state's contribution tmlards financing 
the county attorney offices amounts to one-half the 
salary of each county attorney. The subcommittee, 
anxious for the state to assume more of the costs for 
prosecutorial services, adopted a bill (LC 67) 
rAquiring the state to assist counties in the payment 
of salaries for deputy county attorneys. Under the 
provisions of LC 67, the state auditor on July 1 of 
each fiscal year must issue from the state general fund 
and deliver to the treasurer of each county employing 
one or more deputy county attorneys an amount equal to 
$1 for each county resident. The treasurer rnust 
deposi t this amount into the county general fund to 
assist in payment of each deputy's salary. According 
to the subcommi t·tee' s county attorney questionnaire 
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conducted in May 1982, thirty-two counties employ 
deputy county attorneys. The estimated cost of this 
bill in general fund moneys is about $1,453,388. 

A copy of LC 67 and its fiscal note are containecl :!11 
Appendix C-6. 

Longevity Pay 

Repeatedly, the subcon~ittee heard about the high 
turnover rate among county attorneys and their 
deputies. Oftentimes, young attorneys serve in office 
to gain experience and exposure before entering more 
lucrative private practices. Taxpayers' money used to 
train these individuals is lost when they leave office 
after a term or two. Moreover, the high turnover rate 
means that criminal prosecutions are being handled by 
attorneys without much experience. '1'0 address this 
problem the subcommittee agreed to introduce 
legislation to provide longevity pay for county 
attorneys and their deputies as an incentive to 
remaining in office. 

This bill, LC 68, entitles a county attorney or deputy 
with three years or more of service, to an increase in 
salary of $1,000 on the anniversary date of his 
employment. After completing five years of service he 
will receive an additional increase in salary of 
$1,500. After six years of service and for each year 
thereafter up to the eleventh year of service a county 
attorney or deputy is entitled to an additional annual 
increase in salary of $500. The t.otal amount of the 
longevity payment that a county attorney or his deputy 
could receive is $5,000. The fiscal impact of this 
bill on the state general fund is $84,185 for fiscal 
year 1984 and $98,028 for fiscal year 1985, for a 
biennium total of $182,213. 

A copy of LC 68 and its fiscal nob3 is contained in 
Appendix C-7. 

Nonpartisan Elections 

The subcommittee felt that the prosecution of crime 
should be a nonpartisan activity. To avoid the 
appearance that a county attorney is motivated by 
partisan politics r the subcommi,ttee recommended 
nonpartisan elections of county attorneys. They 
extended this recommendation to include sheriffs, vlho 
are also participants in law enforcement at the county 
level. 
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I.C 77, approved by the subcomrni ttee, requires county 
attorneys and sheriffs to be nominated and elected on a 
nonpartisan basis as are judges. 

A copy of LC 77 is contained in Appendix C-8. 

Special Counsel Services 

Under the Attorney General's supervision within the 
Department of Justice is the Office of Training 
Coordinator for County Attorneys. The training 
coordinator is an attorney appointed by the Attorney 
General from a list of three no,mes proposed by the 
Montana County Attorneys Association. According to 
§44-4-103, MCA, his duties include: providing local 
training in current aspects of criminal law for county 
attorneys and other law enforcement personnel; 
assisting in developing and disseminating standards, 
procedures, and policies to ensure the consistent and 
uniform application of criminal laws throughout the 
state; consolidating present and past information on 
criminal law; providing a pool of official opinions, 
legal briefs, and other relevant criminal law 
information; providing assistance with research, 
briefs, or other technical services requested by a 
county attorney or other law enforcement official; and 
applying for and disbursing federal funds available to 
aid the prosecutorial function. Although not 
enumerated in statute, the training coordinator also 
serves upon request of the county as special counsel in 
criminal cases at a rate of $35 an hour. County 
payments for special counsel services are deposited in 
the state general fund. 

At the subcommittee's meeting in July 1982, coun.ty 
attorneys told the legislators that it was often 
impossible to receive approval from the county 
commissioners to employ the training coordinator as 
special counsel in cases involving the prosecution of a 
con~issioner or his relative. To alleviate this 
difficulty the sUbcommittee drafted and approved LC 83. 

This bill provides statutorily for a function that the 
training coordinator is currently performing: Acting 
as special counsel upon request of the county attorney 
with the approval of the governing body of the county. 
However, I.C 83 also provides that if a case involves 
the prosecution of a county commissioner or a close 
relative of the commissioner, the coordinator may, with 
the consen't of the Attorney General, act as special 
counsel upon request of the county attorney without 
approval of the county commission. This deviates from 
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the current practice of providing services only with 
the county's consent. Furthermore, whenever the 
coordinatoi serves as special counsel, with or without 
the county's permission, the county must pay the bill 
for these services. 

A copy of LC 83 is contained in Appendix C-9. 

Housing Death Row Inmates 

During discussions on the proposed district attorney 
system, a staff member of the Attorney General's office 
told the sUbcommittee that a defendant sentenced to 
death cannot be housed at the sta~e pri~or: at st<'i,te 
expens,e pending execution unless, In addl tlon to the 
death ~enalty, he was sentenced,to a ter~ o~ years for 
a lesser crime committed durlng commlSSlon of the 
capital offense. If a county chooses to house a death 
row inmate at the state prison, the county must pay the 
state a fee for incarcerating him. Currently, Duncan 
MacKenzie is the only Montana inmate who did not 
receive a term sentence in addition to the death 
penalty. To date, Pondera County has spent over 
$23,000 to house him at the state prison. 

The subcommittee, seeking to relieve counties of this 
financial burden, adopted LC 70. This bil~ amends the 
death penalty statutes to specifically provlde ~hat the 
sheriff may deliver a defendant to the state prlson for 
confinement pending execution of a sentence of death. 
Furthermore, the state must bear the ,cost of 
imprisoning the defendant from the date of dellvery. 

A copy of LC 70 is contained in Appendix C-IO. 
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Notes 

IAn analysis of district court statistics is 
contained in the following unpublished staff report on 
file at the Legislative Council, Research Division: 
The District Courts in Montana: ~ Report to the 
SUbcommTttee on Judiciary (September 1981). 

2The terms that expire in 1985 are in Districts 13 
and 18; the terms that expire in 1987 are in Districts 
4 and 19. 

3Counties falling under the provisions of the bill 
include Cascade, Flathead, Gallatin, Lewis and Clark, 
Missoula, Silver Bow, and Yellowstone. The bill 
excludes less populated counties within multi-judge 
districts from the randomization requirement because of 
their small number of casefilings. The standard 
procedure in smaller counties is to assign a single 
judge to hear all cases within that county for a given 
period of time. To require all judges within the 
district to travel on a random basis to the smaller 
counties to hear cases would prove inefficient and a 
waste of judicial resources. 

4Random assignment does not apply to adoptions and 
youth court actions because typically these cases are 
assigned to the same judge who has expertise in these 
areas. Commitment proceedings are excluded because 
they must be heard without delay by whichever judge is 
available. 

5The distribution of grant money for fiscal year 
1983 was delayed because of a controversy over the 
eligibility of Missoula and Roosevelt Counties for 
grant assistance. Because l1ei ther count,y had levied 
the maximum district court mill levy authorized by law 
for the district courts, the department declared them 
ineligible for grant money. The counties challenged 
the department on this finding of ineligibility. The 
department then requested an Attorney General's 
opinion. In September 1982, the Attorney General ruled 
that the department may not require a county to impose 
the maximum mill levy for district court expenses 
before it may be considered eligible for a state grant 
to district courts. In light of this rUling the 
department has revised its grant application forms and 
has asked the counties to resubmit their requests. 

6Section 1 (3) (a) of LC 14 reflects the Attorney 
General's ruling that a county need not impose the 
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maximum mill levy for district court expenses before 
being eligible for grant money. 

7The Urban Coalition testified at the November 
1982 meeting that it opposed the exclusion of costs for 
building and capi tal items and library main<tenance, 
replacement, and acquisition as eligible costs for 
grant purposes. The coalition believes that these are 
legi timate expenses associated with court operations 
and therefore they should not be arbitrarily excluded. 

8An analysis of indigent defense services is 
contained in the following unpublished staff report on 
file at the Legislative Council, Research Division: 
Indigent Defense in Montana: 1.::. Report to the 
Subcommittee on Judiciary (April 1982). 

9under the provisions of the bill the statewide 
system would not be operative until January 1985. 

lOIn the bill as originally drafted the office was 
allocated to the Department of Justice. The 
subcommittee made the switch to the Department of 
Administration to avoid any claims of conflict of 
int.erest. 

110ne legislator questioned the constitutionality 
of limiting the Governor's power of appointment to a 
list of three candidates. The subcommittee's staff 
researched the question and found no constitutional 
problem with the provision requiring the Governor to 
choose from a list provided by the chief justice. This 
legal memorandum dated August 9, 1982 is on file at the 
Legislative Counsel, Research Division. 

12An analysis of prosecutorial services is 
contained in the following unpublished staff report on 
file at the Legislative Council, Research Division: 
Prosecution Services in Montana: A Repor~ to the 
Subcommittee on Judiciary (July, 1982). 
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CURRENT JUDICIAL DISTRICTS 

Distri~t 

No. 

County Area District Area Population 

Dist. Judges 
Counti(~s 

Population* S . Miles Population S . Miles Per Judg:e 

1 " 2 Le\vis and Clark 43,039 3,476 46,306 4,669 23,153 

- Broadwater 
3,267 1,193 

CD 
('") 
CD 

2 c.. 2 Silver Bow 
38,092 

715 38,092 
715 19,046 

:r 
at:! 

3 
'1::J 1 Powell 

6,958 2,336 22,176 4,809 22,176 

'Q) 

Granite 
2,700 1,733 

OQ 

Deer Lodge 
12,518 740 

CD 

4 2: 
4 Missoula 

76,016 2,612 129,915 10,509 32,478.7 

Q) 
::l 

Mineral 
3,675 1,222 

;:.::-

Lake 
19,056 1,494 Ravalli 
22,493 2,382 Sanders 
8,675 2,798 5 1 Beaverhead 
8,186 5,551 20,663 10,731 20,663 

Jefferson 
7,029 1,652 Madison 
5,448 3,528 6 1 Park 

12;660 2,626 15,876 4,466 15,876 

Sweet Grass 
3,216 1,840 7 1 DaWson 

11,805 2,370 28,226 7,946 28,226 

McCone 
2,702 2,607 Richland 

12,243 2,079 Wibaux 
1,476 890 8 3 Cascade 

80,696 2,661 86,788 6,588 28,929.3 

Chouteau 
6,092 3,927 9 1 Teton 
6,491 2,294 29,409 8,851 29,409 

Pondera 
6,731 1,645 

\ 
I 

Toole 
5,559 1,950 Glacier 

10,628 2,964 10 1 Fergus 
13,076 4,242 16,377 7,777 16,377 

Judith Basin 
2,646 1,880 

\ 
Petroleum 

655 1,655 

29 
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District No. 
County Area Distl:ict Area Population 

Dist. Jud es Counties Po ulation* S . Miles Po ula,tion S9· Miles Per Judge 11 2 Flathead 51,966 5,137 51,966 5,137 25,983 12 1 Liberty 2,329 1,439 27,313 8,631 27,313 Hill 17,985 2,927 Blaine 6,999 4,265 
13 4 Yellowstone 108,035 2,642 133,809 12,510 33,452.2 Big Horn 11,096 5,023 Carbon 8,099 2,066 Stillwater 5,598 1,794 Treasure 981 985 
14 1 Meagher 2,154 2,354 9,967 6,837 9,967 Wheatland 2,359 1,420 Golden Valley 1,026 1,176 Musselshell 4,428 1,887 
15 1 Roosevelt 10,467 2,385 18,716 5,522 18,716 Daniels 2,835 1,443 Sheridan 5,414 1,694 
16 2 CUster 13,109 3,756 34,582 23,212 17,291 Carter 1,799 3,313 Fallon 3,763 1,633 Prairie 1,836 1,730 Powder River 2,520 3,288 Garfield 1,656 4,455 Rosebud 9,899 5,037 
17 1 Phillips 5,367 5,213 15,617 10,187 15,617 Valley 10,250 4,974 
18 2 Gallatin 42,865 2,517 42,865 2,517 21,432.5 19 1 Lincoln 17,752 3,714 17,752 3,714 17,752 , 

*County population and area figures from U.S. 
Department of Commerce, Bureau of the Census, 

Census of POEulation and Housing, 
1980. (P.L. 94-171. Population Counts, Montana). 

\ 
30 
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IBased on 1980 population figures from U.S. Department 
of Commerce, Bureau of the Census . 

. ) 
~Based on 1981 case filing statistics from Judicial 

Munaqement Information System, Office of Supreme Court 
Administrator . 

, 
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2. LC 36: 

3. LC 6: 

4. LC 14: 

5. LC 35: 

6. LC 67: 

7. LC 68: 

8 • LC 77: 

Preceding page blank 

APPENDIX C: PROPOSED LEGISLATION 

An act to alter certain judicial dis­
trict boundaries and to change the 
number of judges in certain judicial 
districts; providing for the election of 
new judges. 

An act to disapprove that part of the 
supreme court rule on disqualification 
and substitution of judges that allows 
each adverse party in a civil case two 
substitutions of a judge. 

An act to require the clerk of district 
court in certain counties to provide for 
the random assignment of judges in civil 
and criminal cases. 

An act revising the provisions for state 
grants to counties for district court 
assistance; providing a formula for 
computing the grants, requiring the 
Department of Administration to audit 
grant recipients; granting the 
department rulemaking authority. 

An act to create the position of public 
defense coordinator; to provide for the 
coordinator's appointment, qualifica­
tions, removal, salary, staff, and 
duties; and to provide for a county 
contribution to the costs of the 
coordinator's request. 

An act requiring the state to assist 
counties in the payment of salaries for 
deputy county attorneys; Rnd providing 
Rn effective date. 

An act providing longevity pay for 
county attorneys and their deputies. 

An act to 
election 
sheriffs. 

provide for 
of county 

33 

the nonpartisan 
attorneys and 



9. LC 83: 

10. LC 70: 

An act providing that the training 
coordinator for county attorneys may act 
as special counsel to a county; 
requiring the county to pay for these 
special counsel services. 

An act permitting a defendant sentenced 
to death to be confined at the state 
prison at state expense pending 
execution. 

34 
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lC 0135/01 

BIll NO. _ 
INTP.ODUCED BY ______________ . ______________________________ __ 

BY REQUEST OF THE JOINT SUBCOMMITfEE ON JUOICIARY 

A BIll FOR AN ACT ENTITLED; 
-AN ACT TO ALTER CERTAIN 

JUDICIAL D1STRICT BOUNDAR1ES AND TO CHANGE THE NUM8ER OF 

JUDGES IN CF.RTAIN JUDICIAL DISTRICTS; PROVIOING FOR THE 

ELECTION OF NEW JUDGES; PROVIDING ABBREVIATED TERMS OF 

OFFICE FOR CERTAIN JUDGES; AMENDING SECTIONS 
3-5-101, 

3-5-1DZ, AND 3-5-203, MCA; AND PROVIDING A TERMINATION DATE 
AND EFFECTIVE DATES.-

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HONTANA: 

Section 1. Section 3-5-101, HCA. Is a-ended to read: 

-3-5-101. 4udiclal dist~icts defined. In this state 

there are 19 judicial districts, distributed as fOllows: 

(I) 1st district: lewis and Clark and Broanwater 
Counties; 

(ZJ 2nd district: Silver Bow County; 

(3, 3rd district: Deer Lodge, Granite, and Powell 
Counties; 

('\J' 4th district: Hissoula, Mineral, lake, RftYriH .... 

and Sanders Counties; 

(5, 5th district: Beaverhead, Jefferson, and MadiSon 
Counties; 

_.-' 

LC 0135/01 

(6) 6th distrIct: Park~tIJJwater. Carbgnl and Sweet 
Grass Counties; 

3 
(7J 7th district: Dawson, McCone, Richland. fralrje~ 

'\ GarfleJ~ and Wibaux COUnties; 

5 

6 

7 

9 

10 

11 

1Z 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(8) 8th district: Cascade .,'Uf--Eheu~ett___e_"~es 

(9) 9th district: Teton. Pondera, Toole, and Glacier 
Counties; 

(10) 10th district: Fergus, Judith BaSin, HeaQhe[~ 
~H~b~e~aut~luaun~d~.L_~G~o~l~~de~nu-__ ~Y~a~l~I~e.~r~'~~MuU~s~s~e~I~$~h~e~~JL1I. and PetrQleu~ 
Counties; 

(11) 11th district: Flathead County; 

(IZ, 12th district: liberty, Hill, and 8~+"e Chouteay 
Counties; 

(13) 13th district: Yellowstoney and Big Horny-eerbonT 

5~~~rY-l!Ind-",e"ar-e Count I es; 

'l'n""-~-hheH-EettnH_ KavalJ i Coyotx; 

(15) 15th dlst~ict: ~oosevelt, Daniels, and Sheridan 
Counties; 

(16) 16th district: CUster, Carter, Fallon, Pra+r+ey 

Powder' RIver, 6erf'+e+tt Ireasyu:, Clnd Rosebud Counties; 

(17) 17th district: 
Phillips. Alajne. and Valley 

Counties; 

(18) 18th district: Gallatin Couney; 

-2-
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1 (19) 19th district: lincoln County.-

Section 2. Section 3-5-102, HCA, is amended to read: 

3 -3-5-102. Hu.oer of judges. In each judicial oistrict 

there must be the following nUliber of judges of the district 

5 court: 

6 (I, 'in the ~~4> .. 2nd, 6th. 7t·h. 10th. 11th, 16th, and 

1 18th districts, two judges each; 

8 (2) in the 1st and 8th d~4>.~~ districts. three 

9 Judges e..K.bi 

10 (3, in the -\th and 13th districts. four judges each; 

11 ( ... , in all other districts. one judge each.-

12 Section 3. Section 3-5-102. HCA, is a.-nded to read: 

13 -3-5-102. Nu~ber of jUdges. In each judicial district 

there must be the following number of judges of the district 

15 court: 

16 (1) in the t~e.. 6th. 7th. lOth. 11th, 16th, and 

11 18th districts. two judges each; 

18 (2, in the ~~ 8th ~~p?~ districts. three 

19 judges us:..bi 

20 (3) 'In the -\th and 13th districts. four judges each; 

21 (~, in all other districts. one judge each.-

22 HEW SECTION. Section~. Selection of new judges. 11) 

23 Except as provided in subsection (2), the judgeships cr.eated 

2 ... by this act shall be initially filled at the 1984 general 

25 election. and the indiyln'!",ls elected shall take office on 

-3--
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the first Monday of~anuary. 1985. 

(2) A judgeship created by this act lIIay be initially 

filled at the 1983 general election if a .ajority of the 

county cO.llissioners in e,"lIch county within the judicial 

district where the judge will be elected agree to conduct 

the election. The individual elected shall take office on 

the first Mond~y of January~ 198~. 

NEW SECTION. Section 5. Tera of office for certain 

j~dges. The ter. of office for any judge elected on or after 

November 8, 1983, but b~fore Nove.ber 8. 1988, including 

t~ose judges elected under (section -\,h shall expire January 

2. 1989~ 

Section 6. Section 3-5-203. HCA. Is aaended to read: 

-3-5-203. Ter. of officeL ~he ~eRt as PrOVided in 

[section 5J. the term of office of judge5 of the district 

court Is 6 years and begin5 on the first Honday of January 

next succeeding their election.-

NEW SECTION. Section 7. Severability. If a part of 

this act Is invalid. all valid parts that are severable fro. 

the invalid part re.aln In effect. If a part of this act is 

Invalid In one 'or .ore of its applications. th~ part re.ains 

in effect in all valid applications that are severable fro. 

the Invalid applications. 

NHI'SECTION. Section 8. Effective dates. (1) Except 

as proyided in subsection (2): 

" 

, 
,I 
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1 (~, section 1 I~ effective January 7, 1985; 

2 (b, section 2 Is' -ffectlye Januar, 7, 1985, and 

3 ter.foate. Janu~r, 2. 19~9. 

(2, Sections 1 ana 2 or portions thereof ~re effectiye 

5 January 2. 198~, ~s n~~p.ss.ry to acco~odate early elections 

6 provided In section ~(2,. 

7 (3, Section l I. effectIve JaNU~ry 2, 1989. 

8 '(~) Section. ~ through 1· ~re effectlYe October 1. 
9 1983. 

-End-

\ 



I STATE OF MONTANA 
REOUEST NO. ____ _ 

FISCAL NOTE 

Form 8D-J5 

In compliLCe o~~g written request received , 19 __ , there is hereby submitted a Fiscal Note 

for pursuant to I Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA). 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Legislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

LC 0135 is an act to alter certain judicial district boundaries and to change 
the number of judges in certain judicial districts; providing for the election 
of new judges; amending section 3-5-101 and 3-5-102, MCA; and providing a 
termination date and effective dates. 

ASSUMPTIONS: 

1) Each additional judge and staff will take office on January 1, 1985. 

2) Each additional judge will have a staff consisting of one secretary and 
court reporter. 

3) The estimates are based on FY 83 salaries and costs. 

FISCAL IMPACT: 

(State General Fund Expenditures) 

Proposed Law 
Personal Services 
Operating Expenses 
Capital Outlay 

Additional ExpendituLes for 
Proposed Law 

LOCAL IMPACT: 

(County Expenditures) 

Personal Services 
Operating Expenses 
Capital Outlay 

Additional Expenditures for 
Proposed Law 

FISCAL l:A 

FY 84 --

-0-
-0-
-0-

-0-

"0-
-0-
-0-

-0-

FY 85 

104,500 
6,000 
-0-

$110,500 

72,000 
6,000 

22,800 

$101,600 

BUDGET DIRECTOR 

Office of Budget and Program Planning 

Date: .tL//O /i L-
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~8th lealslature lC 0036/01 

2 

3 

5 

6 

1 

8 

9 

10 

11 

12 

13 

__________ BILL NC. _____ _ 

INTRnOUCFO IlY 

BY REQUEST OF THE JOINT SUBCOHMTTTFE ON JUDICIARY 

II BILL FOR AN ACT EhTITlED: "~N ACT TO DISAPPROvE THAT PA~T 

OF THE SUPREME COURT RULE ON DISQUALIFICATION AND 

SU3~TITUTION OF JUDGES THAf ALLOWS E_CH ADV~RSE PAPTY IN A 

CIVIL CASE TWO SU3STIIUTIONS OF A JUDGE.-

WIIEREAS, the Montana Suprell'e Court adopted 3 rule on 

June Z9, 1981, on the disqualification and substitution of 

judQes, includlnq a provision allowlnq each adverse party In 

a civil case two substitutions of a Judqe; and 

WHEREAS, Article VII, section 2, of the Montana 

15 Constitution permits the Leqlslature to disapprove this rule 

16 In either of the two sessions followlnq promulqatlon, and 

17 WHEPEA5, the leqlslature finds In Its review of th,s 

18 rule that one peremptory challenge in a civil case Is 

19 sufficient but that two challenges arc eXCessive and delay 

20 the ad~lnlstration of Justice; and 

21 the Legislature recoqnlzes that its 

22 constitutional powers are limited to disapproval, rather 

23 than a~endment. cf a Supre~e Court Rule. 

THEREFORE, the leqlslature seeks to ell~lnate 

25 perlll!IIPtory challenqes In civil case~, by disapproving In part 

c 

1 

2 

3 

5 

7 

8 

9 

10 

11 

12 

LC 0036/01 

the Supreme Court Rule and recommends that the Court a~end 

its rule to allow one peremptory chaljpnge to each party In 

a civil case. 

BE IT EIlACTED By THE lFGISLATURE OF THE SlArE ('IF MCp.,TANA: 

Section 1. P~rti~l disapproval of supre~p court rule 

on rllsQuallficatlon and substitUtion of JUdces. under 

Article VII, section 2, nf the ~ontana constitution. the 

leqislature disapproves that provision within t~e suprere 

court order dated June 29, \981, on the disqUalification and 

substitution of judQes that allows each adverse party In a 

civil case two substitutions of a Judqe. 

-End-

-2-
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! 
·1 

\ 



r 
r 

\ 

48th Legislature LC 0006/01 
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BILL NO. __ _ 

INTRODUCED BY ------------
BY REQUEST OF THE JOINT SUBCONMITTEE C~ JUDICIARY 

A BILL FOR AN ACT ENTITLED: -AN ACT TO REQUIRE THE CLERK OF 

DISTRICT COURT IN CERTAIN COUNTIES TO PROVIDE FOR THE RANDOM 

ASSIGNMENT OF JUDGES IN CIVIL AND CRIMINAL CASES.-

BE IT ENACTEO BY THE LEGISLATURE OF THE STATE OF MONTANA~ 

Section 1. Rando~ assign.ent of judges in certain 

counties. (1) Except as provided In subsection (3), in a 

county ~ith a population of 37,000 or more, located in a 

multi judge district, the clerk of district court shall 

institute a procedure for the rando. asslgn.ent of judges In 

civil dnd criminal actions as follo~s: 

(a) The clerk shall provide a .Inl.u. of 100 capsules 

for each judge ~ithln the judicial district. An equal nu.ber 

of capsules for each Judge .u5t be placed In a selection 

box. 

(b) At the tl.e an action is initially entered In the 

register, the clerk or his designated representative shall 

blindly dra~ one capsule fro. the selection box to assign a 

Judge to the action. 

(c, After selecting a capsule, the clerk or his 

designated representative Shall record the Judge assign.ent 

APPENDIX C-3 
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12 

13 
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15 

lC 0006/01 

In the rp.gister and discard the capsule into a second box. 

(d) The procedure described in subsections (b) and (cl 

of subsection (I, .ust be repeated until all capsules have 

been selected. Then the discarded capsule~ ~ust be returned 

to the selection box. 

(2, The clerk .ay not at any tlae disclose to any 

person the contents of the selection or discard boxes. 

(3' The procedure described in subsection (11 is not 

required for the asslgn.ent of Judges In court proceedings 

under Title 40, chapter 8; Title It1, chapter 5; Title 53, 

chapter 20; or Title 53, chapter 21. 

Section 2. Codification Instruction. Section 1 Is 

Intended to be codified as an Integral part of Title 3, 

chapter S, part 5, and the proYIslons of Title 3, chapter 5, 

part 5, apply to section 1. 

-End-

-2- I N T ROD U C E D B ILL 
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BILL NO. _ 

INTRODUCED BY 

BY REQUEST OF THE JOINT SUBCOMMITTEE ON JUDICIARY 

A BILL FOR AN ACT ENTITLED: RAN ACT REVISING THE PROVISIONS 

FOR STATE GRANTS TO COUNTIES FOR DISTRICT COURT ASSISTANCE; 

PROVIDING A FORMULA FOR COMPUTING THE GRANTS; REQUIRING THE 

DEPARTMENT OF ADMINiSTRATION TO AUDIT GRANT RECIPIENTS; 

GRANTING THE DEPARTMENT RULEMAKING AUTHORITY; AMENOING 

7-6-2352, MCAi REPEALING SECTION 3, CHAPTER 692, LAWS OF 

1979; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE.-

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 7-6-2352, MCA, Is amended to read: 

W7-6-2352. State grants to district courts ==--Lul~. 

(I) The departwent of administration Shall wake grants to 

the QoverninQ body of a county for the district courts for 

assistance, as provided in this section. The grynts are to 

be Made from funds appropriated to the department for that 

purpose. If the depart~nt ef--edw+n+stret+on approves 

grants in excess of the aMount appropriated, each grant 

shall be reduced an equal percentaqe so the appropriation 

will not be exceeded. 

(2) The Qovernlng body of a county may apply to the 

department of-odw+n+strat+en for a Qrant by filing a written 

1 

2 

3 

5 

6 

7 

8 

9 
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report request 00 fprw$ prpvided hX the dep~xaent by July 

tf+t-tne-e~eerenee-ef-.+tne~~st 

t+++t-~he---fees--ond--~+t+~at+on-re~s~ed--ewpenses __ ef 

otto~ys-e~po+nted-hy-o-d+s~'+et-eoartt 

t+¥t-~renser+pt-~repored-ot-~he-d+reet+on-of-e-d+s~r+et 

eoart-ot-eoan~y-ewpenset 

t.t--sa+er+es-and-fees-of-eoart-repor~erst 

t¥+t-psyehe~oq+ea~-and-wed+ea~-t~a~.en~-or-evo+aet+o"s 

++.+~ed-by-+a.-for~ 

t"'t--:farorst 

-2- I N T ROD U C E D B 1 L l 
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eOtlr tt ID-l..t.LL:f:aw;: sL!~.[go.t.l-_iL_C.QWlt.x_lDu..s j;~ll.tlf:t. 

10ftt.;. 

tbt.Lal that all expenditures from the district court 

fund have been lawfully made; 

tetj~ that no transfers from the district court fund 

have been or will be made to any other fund; aad 

tdt.Lc..l thet: no expenditures have been made from the 

district court fund that are not specifically authorized by 

7-6-2511 and 7-6-2351t-ond 

l.3L-IhJLljf:tlar.tm.e~l.L~J:lLiLgraot.Jf _.t.bL~Q.u o.t.lC!!i 

dl.sttic.L.cCUr.LllXc.!!ru!l.l.!J1::ll-!.gL_1!lll-_IlLeUuus __ fl.sc:lL_.lCJlll 

iUl'-'l~.:d..1!l~ 111-2.LL 

1 aL-tbll-11J:a.d.ll cLC..L.t.b1LlIlil2llmWII_l:lilLl~Lau.t. bctized..b:t. 

LaIL.-fIll:..-l:l.LUclL:L c au [ t 1UI!.LUl Si:!i~hlUbll L...OLO Qt._a!i~!i~JL. 

lDult.till.L!uLll..lC-.ttUWl~~~L~.!i-ta21 guLl: • .l!ll ~.tlln_.-CL.-1bJ.! 

-~-
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.LQ~l_l _ • ..c.f:l!f:alJ~.-b:cJ::lU.-.d.utu..u.--S:QILCL-s:r..ao1ll 

LemtiJ.:~Jl¥-U~Q~f:llD.Slt~-1.lLtb~ltl.[.id--£QU.cL-..fya.d 

!.gL..tru:_tlLe.lC1.cJ.i.Lfl~L~ 

.l!tL-..flJ..gl.b.l~UCL-iUltlf:OJti!JJCIi!S_!.g ,--su:: anL 1l'J.Ul!l!l!!S 

lru:lUO!!_alL-c.Qs1..:l of tbe..-'-!lY~.ilSS~clil1~a_ljilb~ 

QgeLatlQu--ana--wal~ngO~2L--lh~_~~~clcL_C.QYr~ __ frum 

kb~~~fyaa_~Lg~~xCf:tlLC.QSl.LfQL_-1lullUln~_aod __ caol1g1 

il.eDlL g a.d_llh!.a~-lllgl!l.t.!!lli!n'-!a_'[J::.ill..al::~l!Jli:ah-aolLacmJ.ul:t..Loa.1 

t~t.L~ The department ef--edm;'n;'stret;'on shall 9~¥e 

ncttee-to-the-dtstf.;'et-eotlrt-ond-the rulllix--.!lac.l:l-f:llil..t:l.: 

county ~oyern+"q--bedy ~~~~lhlf: of its intention 

t~t--wtth;'"--lQ--doys--of--reee+¥;'"g--"ot+ee--fro~--tne 

depertme"t-ef-odmt"+stret+on-thot-e-gront-"+t~-be-med~y--tne 

(6) The qrant received by the county shall be placed 

in ~-ftlnd-aeeount-to-be--kept--~eperete--from th~ district 

-'t-
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Court fund. 

e"?--eMou"ts--~~me+n+"~--+"-the-fand_eeeoant. ~l~rAO~~~e 

lo.c.uI.Le.tL~t!JJUlrul-t blLRuc1.iL 

J.ll-lL.thfL-aJ.Islli-II.L.iLgLlDL.r~Qi.eD..L.11i~tl~~.tllilt 
~.t..1 D! en t-Ll:J:..e 1 Vl:d lLlll..an.t~!;.~LW':~_-.amSlWl~r 
~iJ:.!L._l.t was elllll.bJ eo the r~ill.lim.t~alLJ:ell.aX-.tllL.eJ(~~ 
.to the dell..aUaect. The~iltlmell1-!ibo11L-Le~l .. H.c .. illl.l.~~ 
~a~l5:Cess amQunts to the DlML...cWJn..ti.eS-..tbg.L..I:eJ:.tiv.e..d 

~O~-!Lcm~-»QDLDIILlailQD_!LQ~hlJ:.b_tb~_QVerQaxmao~~ 
ma~~QD-tbe~~.!!-b~~~~b~Q,[lglDa1-g~aLa~&_Ug-J:.QYDt~_lS 
.el..Uli.blJL....fcL-a....-l:Iuttil:.L-kllutl--ll.raot-.lL-il--1aj!:.S.... -..tti!: 

11.eD
ilUm

.eoL..<LJ:.eflutd of a p r l.QL:r...e.a.c..!s oveJ:Ila~~D1a' 
L2..l The d~.ct.l!!ent Sball-IlL..e~lL......cules awLfaJ::ns 

~ll-.tQ effJ:S;.tuelL-».dmlDlllf!L..-1hi~_!i~DA-lb.e 
.IUl1I..a.c.tmenL-IlI~I:el2lllr.~Q..\IOU-.t.tLllLDJcJ. "-e_acx......i .. oLJ;!rllUl.tiSl 0 

CQJl~.e1:!! d "ece.s,~,s!l:'l£_1J:U:-1.blLil.dmln i!i s. r <! tiSUl_QL.tili!-l!L2' ram .... 

~H-~IlQ~.. Section 2. Repealer. Section 3, Chapter 

692, Laws of 1979, is repealed. 

-5-
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«f~ftIlDHA Section 3. Effective date. 

effective on passage and approval. 

-End-
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Statement of Intent: LC 14 

A statement of intent is required for this bill because it grants 
rulemaking authority to the Department of Administration for the 
purpose of administering the state grant to district courts programs. 

Section 1 of 
to prescribe 
the program. 
following: 

this bill requires the Department of Administration 
rules and forms necessary to effectively administer 
It is contemplated that the rules will address the 

a. definition of terms; 

b. standard grant application format; 

c. circumstances for permitting time extension of grant 
application; 

d. form and timing of grant award notification; and 

e. procedures for adjusting grant awards following audit. 
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48th Leqislature APPENDIX C-5 
LC 0035/01 
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eILL NO. ____ _ 

INTRODUC'=D BY 
---------------------------------

BY REQUEST OF THE JOINT SUBCOMMITTEE ON JUDICIARY 

A SILL FOR AN ACT ENTITLED: -AN ACT TO CREATE THE POSITION 

OF PUBLIC DEFENSE COORDINATO"; TO PROVIDE FOR THE 

COORDINATOR'S APPOINTMENT, QUALIFICATIONS, REMOVAL, SALARY, 

STAFF. AND DUTIES; AND TO PROVIDE FOR A COUNTY CONTRleUTION 

TO THE COSTS OF THE COORDINATOR'S SE"VICES." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ~ONTANA: 

Section 1. Definition of coordinator. For the purposes 

of [this act], -coordinator- means the public defense 

coordinator provided for in [section 2]. 

Section 2. Position established. (II There is a publ ic 

defense coordinator. 

(21 The office of the Coordinator is allocated to the 

department of administration for administrative purposes 

only, 2S provided in 2-15-121, except that the provisions of 

subsections (l)(bl. (ll(cl, (2)(a), (2)(b). (2)(d). (2)(e). 

and (3)(a) of 2-15-121 do not a~ply. 

Section 3. Appointment. The coordinator shilll be 

appointed by the qovernor: from a list of three names 

SUbmitted by the chief JuStice of the supreme court. 

Section 4. Qualifications. The coordinator shall be an 
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attorney in good standing, admitted to practice law in 
Montana, who has enQaqed in the active practice of jaw for 

at least 2 years before his appointment. 

Section 5. Rew-oval from office. The coordinator may be 

removed from office by the governor only for cause. 

Section 6. Salary. The salary of the cooroinator shall 

be fixed by the governor and shall be commensurate with that 

of the training coordinator employed by the department of 

justice. 

Section 7. Additional attorneys and staff. The 

coordinator may hire one or more attorneys and the office 

staff that he considers necessary to assist him in 

performinq his duties. 

Section B. Duties of coordinator. The coordinator 
shall: 

(1) provide for and coordinate traininq of public 

defenders and court-appointed counsel In current aspects of 

criminal law; 

(2) plan for the future provision of public defense 

services In Montana; 

(3) consolidate and provide such resources as official 

opinions, leqal briefs, and c.::her relevant criminal law 

Information; 

(4) collect data on indiqent defense costs ana 

caseloads from each district court in the state; 

-2- I N T ROD U C E D B ILL 
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STATE OF MONTANA 
REQUEST NO. ____ _ 

FISCAL NOTE 

Form BD-15 

In compliance with a-:f~ten request received , 19 __ , there is hereby submitted a Fiscal Note 

for LC ~ pursuant to 'Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCAl. 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program PlalVling, to members 

of the l.egislature upon request. 

DESCRIPTION: 

lID act to create the position of public defense coordinator, to provide for the 
coordinator I s appoiniJnent, qualifications, removal, salary, staff, and duties, 
and to provide for a county contribution to the costs of the coordinator IS 
services. 

ASSUMPTIONS: 

1. Fiscal and accounting support assumed by staff of the coordinator. 

2. Coordinator located in Helena. 

3. Funding based on pel' hour cost, revenue could not be projected. 

4. Salary increases in FY 85, 5%. 

5. Operating expenses siniilar to County Prosecutor Services plus initial 
cost of setting up. 

6. 1~e Public Defense Coordinator is patterned after the County Prosecutor 
Services program of the Department of Justice. 

FISCAL lliPACI' 

Personal Services 
Operating Expenses 
Equipment 
Total 

FY 84 
101,370 

18,700 
3,000 

123,070 

FY 85 
1l'8,837 
17,000 

1~5,837 

BUDGET DIRECTOR 

Office of Budget and Program Planning 

Date: ________ _ 

.--------------------------------------------------~,,~-----------
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APPENDIX C-6 

~8th Legislature LC 0067/01 
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BILL NO. __ _ 

INTROOUCI.'D BY 

BY REQUEST OF THE JOINT SUBCOMMITTEE ON JUDICIARY 

A BILL FOR AN ACT ENTITLED: -AN ACT REQUIRING THE ~TATE TO 

ASS1 ST COUNTIES IN TIlE PAYMENT OF SALARIES FOR DEPUTY COUNTY 

ATTORWEYS; AND PROVIDING AN EFFECTIVE DATE.-

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. State contribution for deputy county 

attorney's salary. el, On July I of each fiscal year. the 

state auditor shall Issue fro. the state general fund and 

deliver to the treasurer of each county e.ploylng one or 

.ore deputy county attorneys an a~nt equal to II for each 

person Included In the county's population as deter.lned In 

subsection (2,. The treasurer shall deposit this a.aunt 1nto 

the county general fund to assist In pay.ent of each deputy 

county attorney's salary. 

e21 For each 10th year after the fiscal year beginning 

July 1. 1981, a county's population shall be based on the 

latest federal ·decennlal census statistics. During the 

Intervening fiscal years. a. county's population shall be 

based on the last calendar year's intercensal county 

population est'.ates by the federal-state 

cooperative progra~ fro. estl.ates of the univerSity of 

1 

5 

LC 0067/01 

Montana bUreau' of business and vcono.ic research and the 

U.Sa bureau of the census or other estimates that the bureau 

of business and econoaic research may certify. 

Section 2. Effective date. This act Is effective July 

i. 1983. 

-End-

-2-
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STATE OF MONTANA 
REQUEST NO. _____ _ 

FISCAL NOTE 
Form BD- J 5 

In compliance with a written request received , 19 ___ , there is hereby submitted a Fiscal Note 

for LC 0067 pursuant to I Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA). 

Background information used in developing this Fiscal Note is available from the Office of Budget and Program Planning, to members 

of the Le.gislature upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

LC 0067 is an act to require the state to assist counties in the payment of 
salaries for deputy county attorneys. 

ASSUMPTIONS: 

1) Thirty-two counties with 1980 population totalling 701,813 have deputy 
county attorneys (Subcommittee on Judiciary Questionnaire, May 1982). 

2) No additional counties hire deputy attorneys. 

3) Population will grow 1% per year in these counties. 

FISCAL IMPACT: 

~eneral Fund 
Cost 

FISCALl:C/l 

FY 84 

$723,079 

FY 85 

$730,309 

BUDGET DIRECTOR 

Office of Budget a d Program Planning 

Da\~e: / 0 ~ V 

.. 

.. 

il .' 

" 



\=-
r 

\ 

APPENDIX C-7 

~eth Legislature 
LC 0066/01 

1 

z 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

H 

15 

16 

17 

18 

19 

20 

Zl 

22 

23 

2,\ 

25 

BILL NO. __ _ 

INTRODUCED BY _____________________________________ ___ 

BY REQUEST OF THE JOINT SUBCOMMITTEE ON JUDICIARY 

A BILL FOR AN ACT ENTITLED: -AN ACT PROVIDING LONGEVITY PAY 

FOR COUNTY ATTORNEYS AND THEIR DEPUHES; AMENDING SECTION 

7-~Z505. MCA; AND PROVIDING AN EFFECTIVE OATE.-

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTIQN. Section 1. Longevity increase for county 

attorneys and deputies.' (1) After co.pleting 3 yeara of 

service as county attorney or deputy county attorney. e.ch 

county attorney' or deputy county attorney Is entitled to an 

inc~&85. In salary of Sl,OOO on the anniversary date of his 

e.ployeent as county attorney or deputy county attorney. 

After co.pletlng 5 years of service as county attorney or 

deputy county attorney, each county attorney or deputy 

county attorney Is entitled to an additional increase In 

salary of $1,500 on the anniversary date of his e.ployeent. 

After co.pleting 6 years of .ervic.·a~ county attorney or 

depl.ty county attorney 'and for each year of service 

thereafter up to completion of the 11th year of service. 

each county attorney or deputy county attorney Is entitled 

to an additional annual Increase In salary of $500. 

(2) If a county attorney has for.erly served as deputy 
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county attorney, his years of service as deputy .ust be 

Included In the calculation of the longevity Increase 

provided In subsection (1). 

Section 2. Section 7-~2505, HCA, is aaended to read: 

-7-'\-2505. Aaount of co.pensation for deputies and 

assistants. (1) Subject to subsection (2). the boards of 

county co •• lssloners In the several counties in the state 

shall have the power to fix the co.pensation allowed any 

deputy or assistant of the following officers: 

(a) clerk and recorder; 

(b) clerk of ~he district court; 

(c) treasul'ert 

(d) assessor; 

ce) county attorney; 

.( f) aud itor. 

(2) (a) The .alary of a deputy or an assistant listed 

In subsection (1). excluding longevity pavlCnts provided in 

[Section 1). .ay n~t be .ore than 90~ Gf the salar~ of the 

offlcer under whoa such deputy or asslstant Is serVing. 

(b) Where any de~lty or assistant is eaployed for a 

period of less than 1 year. the co.pensation of such deputy 

or assistant shall be for the tl .. so eaployed. provided the 

rate of such co.pensatlon shall not be in excess of the 

rates now provided by law for sl.llar deputies and 

assistants except as provided herein. 

-2-
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1 (c, Oeputy itssessors' sa:,'f lei shDll be the s .. e .s 

2 p.ld the deputy clerk ~d recorder.-

3 
,. t J" .. :, .1';': 

HEll SECTION. Section 3. Effective ute. This act iii 

4 effective July 1. 1983. 

-End--
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BIll NO. __ _ 

INTRODUCED BY 

BY REQUEST OF THE JOINT SUBCOMMITTEE ON JUDICIARY 

A BILL FOR AN ACT ENTITLED: -AN ACT PROVIDING LONGEVITY PAY 

FOR COUNTY ATTORhEYS AND HfEIR DEPUTIES; AMENDING SECTION 

7-+-2505, HCAi AND PROVIDING AN EFFECTIVE OATE.-

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HONTANA: 

NEW SECTION. Sec~Ion 1. longevity Increase for county 

attorneys and deputies. (I, After coapleting 3 years of 

service as county attorney or deputy county attorney. e~h 

county attorney' or deputy county attorney is entitled ~o an 

increese In salary of 11,000 on the anniversary date of his 

eaploy.ant as county attorney or deputy county attorney. 

After coapleting 5 years of service as county attorney or 

deputy county attorney. each county attorney or deputy 

county attorney is entitled to an additional Increase in 

salary of 11,500 on t.he anniversary date of his •• ployaent. 

After co.pi&tin~ 6 years of service as county attorney or 

deputy count, attorney and for each year of service 

thereafter up to compl&tlon of the 11th year of service, 

each county attorney or deputy county attorney is entitled 

to an additional annual Increase In salary of 1500. 

(2) If a county attorney has for.erly served as t~eputy 
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county attorney. his years of service as deputy aust be 

Included In the calculation of the longevity increase 

provided In subsection (I,. 

Section 2. Section 7-~2505, HCA, is aaended to read: 

-1-"-2505. Aeount of co.pensation for deputies and 

assistants. (1' Subject to subsection (2,. the boards of 

count, co •• lss!oners In the several counties in the state 

shall have the power to fix the co.pen.ation allowed an, 

deputy or assistant of the following officers: 

(a, clerk and recorder; 

(b, clerk of the district court; 

Cc) treasuren 

(d) assessor; 

(e, county attorney; 

'(f) auditor. 

C2, (a, Vhe salary of a deputy or an assistant listed 

in 5ubs~ctlon (I,. excluding 10ngeYIty paveents provided In 

(Section 1]. .ay not be aore than 90' of the salary of the 

officer under whoe such deputy or assistant is serving. 

fb) Where any deputy or assistant Is eeployed for a 

period of less than 1 yea~. the coepensatlon of such deputy 

or assistant shall ba for the tl .. so _eploy.d, provided the 

rate of such co.pens.tion shall not be In excess ~f the 

rates now provided by law for sl.llar deputies and 

assistants except 8S provld~d herein. 

-2-
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STATE Of MONTANA 
REQUEST NO. ____ _ 

FISCAL NOTE 

Fur", 8D·15 

September 10 82 
• In compliance with a written request received 19 __ , there is hereby submitted a Fiscal Note 

for LC 068/01 pursuant to 'Title 5, Chapter 4, Part 2 of the Montana Code Annotated (MCA). 

Background informa-tion used in developing this Fiscal Note is available from the Office of Budget and Program Planning. to members 
of the Legblcture upon request. 

DESCRIPTION OF PROPOSED LEGISLATION: 

An act providing longevity pay for County Attorneys and their Deputies. 

ASSUMPTIONS: 

1. Longevity payment calculations for County Attorneys are based upon the 
data on years of service collected and compiled for the Subcommittee 
on Judiciary (May 1982). 

2. Benefits of 13% are paid on the longevity increase. 

3. The state is liable for one-half the cost of the longevity increase 
for County Attorneys and the benefits on its share. 

FISCAL IMPACT: 

State share (general fund) Fiscal Year 
1984 

$ 84,185 

Fiscal Year 
1985. 

$ 98,028 

BUDGET DIRECTOR 

Office of Budget and Program Planning 

Date: '1/'2/,/.!..J: . ..::.._ 
/ 
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BIll NO. _ 

INTRODUCED BY ._----------------------
~y REQUEST OF THE JOINT SUBCOMMITTEE ON JUDICIARY 

A BIll FOR AN ACT ENTITLED: "AN ACT AMENDING 7-4-2203, MCA, 

TO PROVIDE FOR T~E NONPARTISAN ELECTION OF COUNTY ATTORNEYS 
AND SHERIFFS." 

BE IT ENACTED BY THE lEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 7-4-2203, MCA, is a_ended to read: 

·7-4-2203. County officers. (1) There ~ay be elected 

or appointed the followinq county officers, who shall 

13 possess the qualifications for suffraqe prescribed by the 

14 Hontana constitution and such other qualifications as may be 
15 prescribed by law: 

16 (a) one county attorney; 

(b) one clerk of the district court; 
17 

16 (c) one county clerk; 
19 (d) one sheriff; 

2C (e) one treasurer; 

(f) one audit.:;r If authorized by 7-6-2401; 
(q) one county superintendent of sChools; 
(h) one county surveyor; 

21 

22 

23 

24 , i ) one assessor; 
25 (J) one coroner; 

APPENDIX C-8 
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one public administrator; and 

at least one justice of the peace. 

, I 

lC 0077/01 

(2) The commissioners may appoint at their discretion 

constables. Not more than one cOnstable may be appointed 

for each lusticeOs court. 

(3) All elective township officers may be elected at 

each general election as now provided by law. 

agmlna1~aOd el~~_-AD--~ Donpij[~--ballQt by ~ 

Wl.illlfl.wt_Yoter s aWb1W:.QJU]h accaUti~12..J;~Yl..:ilJlilli 
gLIllb 13. cbOUUeL.lfu-'lULL" 

-End-
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48th Legislature LC 0083/01 
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__________ BILL NO. ____ __ 

INTROOUCED 8y 

BY REQUEST OF THE JOINT SUBCOHMITTEE ON JUDICIARY 

A BILL FOR AN ACT ENTITLED: "AN ACT PROVIDING THAT THE 

TRAINING COORDINATOR FOR COUNTY ATTORNEYS HAY ACT AS SPECIAL 

COUNSEL TO A COUNTY; REQUIRING THE COUNTY TO PAY FOR THESE 

SPECIAL COUNSEL SERVICES; AHENDING SECTION 44-4-103, HCA." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

Section 1. Section 44-4-103, ~CA, is amended to read: 

"44-4-103. Functions. The tralnlnq coordinator shall 

perform the functions assiqned by the attorney qeneral. The 

functions may Include but are not limited to the followlnq: 

11) prOViding local tralnlnq In"current aspects of the 

criminal law for county attorneys and other law enforcement 

personnel; 

(2) asslstlnq in developing and dlssemlnatlnq 

standards, procedures, and poll c I es wh I ch will I nsure that 

criminal laws are applied consistently and uniformly 

throuqhout Montana; 

(3) consolldatlnq present and past Information on 

Important aspects of the criminal law and providlnq a pool 

of official opinions, legal briefs, and other relevant 

criminal law Information; 
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(4) provldlnq assistance with research, briefs, or 

other technical service~ requested by a cp~nty attorney or 

law enforcement official; 

(5) applylnq for and disbursinq federal funds 

available to aid the prosecutorlal functlonTl_aoo 

S:IlUDS~lA" 

tlfILSfC.IlJJ!:lA Section 2. Request for special Cflunsel 

services. (1) Except as provided in subsection (21t the 

tralninq coordinator may act as special counsel upon request 

of the county attorney with the approval of the qovernlnq 

body of a county. 

(2) If a case Involves the prosecution of a member of 

the qoverninq body of a county or a person related to him by 

consanqulnlty within the fourth degree or affinity within 

the second deqree, the coordinator may, with the consent of 

the attorney general, act as special counsel Upon request of 

the county attorney without approval of the governlnq body 

of the county. 

tifILSfC.IIDtI.&· Section 3. County payment for specl al 

counsel services. Whenever the training coordinator acts as 

special counsel as provided in [section 2], the department 

of justice shall charge the county a reasonable hourly fee 

for the training coordinator's services. Upon receipt of 

payment for these services, the department shall depOSit 

-Z-
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these funds Into the state qeneral fund. 

2 ~E~SEkIlQ~& Section 4. Codification instruction. 

3 Sections 2 and 3 are Intended to be codified as inteqral 

4 parts of Title 44, chapter 4, part 1, and the provisions of 

5 Title 44, chapter 4, part 1. apply to sections 2 and 3. 

-End-
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48th LeQislature 
I.C 0070/01 

- _____ BILL NO. __ _ 

2 INTROOUCEO By . ---------------------------
3 By REQUEST OF THE JOINT SUBCOMMITTtE ON JUDICIARY 
4 

5 
A BILL FOR AN ACT ENTITLED: -AN ACT PERMITTING A DEFENDANT 

6 SENTENCED TO DEATH TO BE CONFINEO AT THE STATE PRISON AT 
7 STATE EXPENSE PENDING EXECUTION; AMENDING SECTION 46-19-103, 
8 HCA." 

9 

10 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

11 
Section 1. Section 46-19-103. MCA, is amended to read: 

12 
"46-19-103. Execution of death. (1) In pronouncinq the 

13 
sentence of death, the court shall set the date of execution 

14 
Which must not be less than 30 days or more than 60 days 

15 
from the date the sentence is pronounced. If execution has 

16 
been stayed by any court and the date set for execution has 

17 
passed prior to diSsolution of the stay, the court In which 

18 the defendant was previously Upon sentenced shall, 
19 

dissolution of the stay, set a new date of execution for not 
20 

less than 5 or more than 90 days from the day the date is 
21 

set. The defendant is entitled to be present in court on the 
22 day the new date of execution is set. 

23 LZ1--£e~lng-e&~ytlQD-af __ a_~enteo~ __ 2! _ _d~nlb~ _ _1be 

24 ~e~1!f--max-~~~eL--ib~~~eO~2ut_lg_tbe_~tale_2~1~QO_fD~ 
25 ~tloeme~~~-1he--s1at~~all __ Qeat __ the __ CD~S ___ Df 
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imQL~Qnlng-1he-Qef~gaDL-f~Qm_tb~~at~_oL_gell~~~& 

tEt!~ The punishment of death must be Inflicted by 

hanqinq the defendant by the neck until he Is dead. 

t~t~l A sentence of death must be executed within the 

walls or yard of a lal1 or some convenient private place in 

the county where the trial took place. 

t~t!51 The sheriff of the county must be present and 

shall supervise such execution which shall be conducted In 

the presence of a phy~ician, the county attorney of the 

county, and at least 12 reputable citizens to be selected by 

the sheriff. The sheriff shall, at ~he request of the 

defendant, permit such priests or ministers, not eXceedinq 

two, as the defendant may name and only persons, relatives, 

or friends, not to exceed five, to be presemt at the 

execution together with such peace officers as he ~ay think 

expedient to witness the execution. No other persons than 

those mentioned In this subsection can be present at the 

execution, nor can any person under aqe be allowed to 

witness the same. 

tSt!~l After the execution, the sheriff must make a 

return upon the death warrant showinq time, mode, and manner 

in which It was executed." 

-End-
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