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CHILD PORNOGRAPHY 

FRIDAY, DECEMBER 10, 1982 

U.S. SENATE, 
SUBCOMMITTEE ON JUVENILE JUSTICE, 

COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met at 9:50 a.m., in room 2228, Dirksen 
Senate Office Building, Hon. Arlen Specter (chairman of the sub­
committee) presiding. 

Present: Senator Grassley. 
Staff present: Mary Louise Westmoreland, counsel; Ellen Green­

berg, professional staff member; and Suzanne Spiegel, staff assist­
ant. 

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR 
FROM THE STATE OF PENNSYLVANIA, CHAIRMAN, SUBCOM­
MITTEE ON JUVENILE JUSTICE 

Senator SPECTER. The hearing will come to order of the Juvenile 
Justice Subcommittee. I regret we are somewhat late this morning, 
ladies and gentlemen. We have been working on a couple of other 
subcommittee matters including the Justice Assistance Act and the 
career criminal bill. Some of the unanimous-consent arrangements 
that we are trying to circulate on the floor have necessitated our 
being somewhat tardy and I am sorry for that. 

Today we are conducting the third in a series of hearings by the 
Senate Juvenile Justice Subcommittee on the sexual exploitation of 
children. The first hearing on November 5, 1981, explored the 
nature and scope of child exploitation while the second hearing fo­
cused on the Federal law enforcement response to this problem. We 
will now examine the Federal child pornography laws to determine 
how we can best protect the interests of our children without 
unduly restricting our first amendment guarantees of freedom of 
speech and expression. 

Over the last 20 years, child pornography has become a multimil­
lion-dollar industry, victimizing thousands of children. Yet, it was 
not until 1977 that COll~rress passed the Protection of Children 
Against Sexual Exploitation Act. This Federal law prohibits the 
production and commercial distribution of materials depicting chil­
dren under age 16 engaged in sexually explicit conduct if the mate­
rials are to be mailed or otherwise transported in interstate com­
merce. The act also prohibits the transportation of minors across 
State lines for prostitution or any other form of prohibited sexual 
conduct for the purpose of commercial exploitation. 

(1) 
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The delicate balance between protecting children from sexual 
abuse and guarding first amendment rights was shifted by the Su­
preme Court's recent decision in New York v. Ferber. For the first 
time, the Court ruled that the compelling State interest in safe­
guarding the physical and psychological well-being of children con­
stitutionally justified the prohibition of nonobscene sexually explic­
it photographs. 

The Court also declined to invalidate the New York law on the 
grounds that it overbroadly prohibited such legitimate works as 
National Geographic photographs or illustrations in a medical text. 

Shortly after the Ferber decision, I introduced S. 2856 to address 
this problem. This bill expands the Sexual Exploitation of Children 
Act to eliminate the requirement that materials depicting sexually 
explicit conduct involving children under 16 meet the obscenity 
standard to fall under the act's prohibition. To avoid the potential 
overbreadth problem acknowledged by the Supreme Court, S. 2856 
would require that materials which depict nude children not engag­
ing in sexually explicit conduct must continue to meet the constitu­
tionally mandated obscenity standards. 

[Text of S. 2856 follows:] 

. --- ----
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S.2856 
']'0 mnC\1.J thc Sexliul gxploitation of Childrcn Act. of 1977. 

IN THE SENATE OF THE UNITED STATES 

AUGl1S'1' IH (Iegislati\'c dny, AUGUST 17), 19.J2 

II 

1\1r. SPEC'l'ER introduccd the following bill; which was rend twice und referred to 
thc C'ommit;tee on the Judicinr'y 

A BILL 
To amend the Sexual Exploitation of Ohildren Act of 1977. 

1 Be 'it enacted by the Senate and House of Repl'esenta-

2 lives of the United Slates of Am.erica in Oongress assembled, 

3 That section 2251 of title 18, United States Code, is amend-

4 ed in subsection (c)-

5 (1) by striking out "$10,000" and insm:ting in lieu 

6 thereof "$75,000"; and (2) by striking out 1/$15,000" 

7 and inserting in lieu thereof "$150,000". 

8 SEC. 2. Section 2252 of title 18, United States Code is 

9 amended-

10 (1) in subsection (a)(l) by striking out "for the" 

11 through Ifobscene" and inserting in lieu thereof "any"; 
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(2) in subsection (a) (2) by striking out "for the" 

through "obscene" and inserting in lieu thereof "any"; 

and 

(3) in subsection (b)-

(A) by striking out "$10,000" and inserting 

in lieu thereof "$75,000"; and 

(B) by striking out "$15,000" and inserting 

8 in lieu thereof "$150,000". 

9 SEC. 3. Section 2253 of titlo 18, United States Oode is 

10 amended-

11 (1) in clause (2)(E) by striking out "lewd exhibi-

12 tion" and inserting in lieu thereof "exhibition without 

13 literary, artistic, scientific or educational value"; and 

14 (2) in clause (3) by striking out It, for pecuniary 

15 profit". 

.~------
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Senator SPECTER. Today we are going to have a series of wit­
nesses headed by St. Martin's Press in New York City. We are 
going to have Mr. Robert Pitler, chief of the Appeals Bureau of the 
Manhattan district attorney's office; Detective Joseph Haggerty, of 
the morals division of the D.C. Metropolitan Police Department; 
and Dr . John Dillingham, codirector, special projects of the Wash­
ington School of Psychiatry. 

I am pleased. to have with me on the panel this morning the dis­
tinguished Senator from Iowa, Senator Grassley, who has taken the 
lead on legislative initiative in the field of child pornography. We 
have worked together on the Judiciary Committee now for 2 years, 
and it is a pleasure to have him with me on thh; panel. And I now 
turn the podium to you, Senator Grassley, for any opening com­
ments that you may wish to make. 

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. 
SENATOR FROM THE STATE OF IOWA 

Senator GRASSLEY. It will be my pleasure to work another 2 
years or longer with you on this committee when we start the new 
Congress. 

First of all, I want to commend you for your unfaltering dili­
gence in seeing that this and other problems relating to the victim­
ization of our youth are aired so that we might begin the next proc­
ess, a difficult process, of rehabilitation. 

I am aware that the subcommittee that you chair has conducted 
hearings on the problem of runaway and homeless youth. Child 
pornography might be labeled a "fallout" from the runaway prob­
lem in that homeless youth, alone and without resources, often 
emotionally disturbed, risk being victimized by exploiters. They 
may become involved in prostitution and in forms of delinquency 
which involve major costs to the youths themselves and ultimately 
to society at large. 

I am happy to say that an amendment that I offered to the Vio­
lent Crime and Drug Enforcement Act of 198!~, which I might add, 
Mr. Chairman, you cosponsored, was adopted in the criminal pack­
age and passed on October 1, 1982. In general terms, this amend­
ment differs from S. 2856 in that it more closely follows the Su­
preme Court's opinion in New York v. Ferber, which was decided in 
July of this year. Specifically, thIs amendment eliminates the re­
quirements of legal obscenity from Federal child pornography stat­
utes. It also removes the commercial limitation provision of 18 
U.S.C. 2252 in recognition that many of the individuals who distrib­
ute materials covered by the statute do so by trade or exchange 
without any commercial purpose. 

S. 2856 contains a provision that would not restrain the distribu­
tion of materials involving minors if the materials contain "liter­
ary, artistic, scientific, or educational value." The bill is perhaps 
attempting to exempt from prosecution materials such as National 
Geographic issues or perhaps the IIShow Me" volume that will be 
referred to at today's hearing. 

Nevertheless, the Supreme Court did address and assess this defi­
nition and concluded that it would not properly control the type of 
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depictions that we are trying for all practical purposes to extin­
guish. The Court stated, and I quote: 

A work which, taken on the whole, contains serious literary, artistic, political, or 
scientific value may nevertheless embody the hardest core of child pornography. 

The Court then went on to quote from the memorandum of As­
semblyman Lasher in support of the disputed New York regulation 
and noted: 

It is irrelevant to the child (who has been abused) whether or not the material 
* * * has a literary, artistic, political, or social value * * * 

The Court therefore concluded that the lv/iller st..::!:.dard is an im­
plausible solution to the child pornography problem. 

Mr. Chairman, I am aware of how anxious you are to create a 
record here today so I am not going to take any more time, but let 
me conclude by noting that Congress designated 1981 as the ((Year 
of the Child." It is my hope that 1983 will become known in Con­
gress as the year we made good on that promise, both in fact and 
in form. 

Senator SPECTER. Thank you very much, Senator Grassley. 
['1"1he prepared statement of Senator Mathias follows:] 

,. 
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STATEMENT OF SENATOR CHARLES McC. MATHIAS, JR. 
BEFORE THE SENA'rE JUDICIARY SUBCOMMITTEE ON JUVENILE JUSTICE 

DECEMBER 10, 1982 

As a member of the Subcommittee on Juvenile Justice, 

I would like to commend Senator Specter for convening 

these hearings on proposed amendments to the Protection 

of Children Against Sexual Exploitation Act of 1977. Al­

though other engagements prevent me from at-tending the 

hearing, I remain intensely interested in the subject 

matter of these proposals, and I plan to review the 

proceedings today with great care. 

The immediate impetus for the legislative proposals 

which will be considered today is the decision of the 

United states Supreme Court in the case of New York v. 

Ferber. In that decision, handed down last July 2, the 

Court ruled that the states could constitutionally ban the 

distribution of sexually explicit material depicting minors, 

even if the material was not legally obscene, as the 

Supreme Court has defined that term. The 1977 statute 

against child pornography reaches only material that is 

legally obscene. Unquestionably, the Ferber decision gives 

Conlress the power to extend the statute to cover other, 

non-obscene sexually explicit depictions of children. 

Often our legislative decisions in the area of pornography 

turn on whether or not the Congress may, in conformity with 

the First Amendment, enact a given regulation. Today, we 

need not concentrate exclusively on that question. Instead, 

we must turn to the sometimes knottier query of whether 

we should take a step which we believe the Constitution 

will permit. 

Two considerations ought to inform our deliberations 

on that question. The first is a purely practical concern. 

Is the incremental volume of non-obscene child pornography 
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significant enough to justify the commitment ol enforcement 

resources to that area? Or should enforceme':1t activities 

be concentrated in the field of the most hard-core child 

pornography, which meets the test for legal obscenity? 

The Judiciary Committee addressed this question when 

it first reported the 1977 child pornography bill. The 

Committee's report had this to say about non-obscene 

pornography: 

It was the op~n~on of the experts who 
testified before the Committee that 
virtually all of the materials that are 
normally considered child pornography 
are obscene under the current standards 

In comparison with this blatant 
pornography, non-obscene materials that 
depict children are very few and very 
inconsequential. Thus it would be 
extremely unwise to jeopardize the 
effectiveness of any federal effort to 
combat hard-core child pornography by 
also attempting to prohibit the sale 
and distribution of ... non-obscene ... 
materials. 

Now, after five years' experience with the child pornography 

statute, we should review this conclusion about non-obscene 

materials, and reexamine the assumptions underlying the 

Congress' decision not to criminalize distribution of such 

materials. 

The second consideration is a more subtle one. While 

Ferber authorizes us to take another step in the prohibition 

oi sexually explicit material involving minors, it does not 

tell us precisely how long that stride should be. Legitimate 

concerns have been raised about whether a prohibition on 

all such material, regardJ,ess of the context of the presentation 

or the scope of distribution, might sweep too broadly. Nothing 

in the Ferber decision detracts from the pr.inciple that 

prohibitions on expression and publication must be precisely 

drawn. We are here to protect children against the horrors 

of sexual exploitation; we are not here to suppress or 

inhibit the expression of controversial ideas on sexuality 

or on any other subject. 

9 

The list of witnesses at this hearing suggests that we 

will today make a good beginning in compiling the data 

which we need to make a wise and well-informed decision. We 

all shate an interest in effective enforcement of the child 

pornography laws. We all share a fundamental commitment to 

protect the nation's children. Senator Specter has launched 

a timely effort to improve the effectiveness of enforcement, 

and to deepen that fundamental commitment. I am proud to 

join him in that effort. 

Senator SPECTER. At this time I would like to call on Mr. McCor~ 
mack and Mr. Rich to step forward. 

Mr. MCCORMACK. Senator, may I have counsel to St. Martin's 
Press sit with me, Mr. Roy Gainsburg of Szold & Brandwen, in 
New York City? 

Senator SPECTER. Well, I do n.ot know that you need counsel for 
these purposes since this is not custodial interrogation, but you cer­
tainly are free to have counsel. We welcome him. 

Gentlemen, we very much appreciate your joining us for this 
hearing today. And let us start with you, Mr. McCormack. 

STATEMENTS OF THOMAS J. McCORMACK, PRESIDENT, ST. 
MARY'S PRESS, NEW YORK CITY, ACCOMPANIED BY ROY 
GAINSBURG, ESQ., SZOLD & BRANDWEN, P.C., NEW YORK CITY; 
AND R. BRUCE RICH, WElL, GOTSHAL & MANGES, COUNSEL, 
FREEDOM TO READ COMMJ.1'TEE, 1'HE ASSOCIA1'ION OF AMERI­
CAN PUBLISHERS, NEW YORK CITY 

Mr. MCCORMACK. I understand that all of you on the committee 
have had an opportunity to read the statements that each of us has 
prepared, and I have been asked this morning if we can, in a sense, 
hurry to the essence of what we have to say. 

Senator SPECTER. Yes; our practice is, Mr. McCormack, that your 
statements will appear in full in the record and we would ask that 
you summarize the highlights, leaving the maximum time availa­
ble for questions and answers. 

Mr. MCCORMA.CK. All right. The first four or five pages of my 
statement simply tell who I am and what the company is in an at­
tempt to persuade you that the credentials of St. Martin's Press 
are such as to suggest that pornography, and obscenity, and harm­
ful books are not our standard fare. 

I then go on in those pages to describe the origin of the book 
"Show Me," which Dr. Fleischhauer-Hardt is the author of, and 
who the photographer is. I describe the circumstance of the cre­
ation of the book and the impulaes behind the creation of the book, 
the premise that ran through Dr. FleischhaUlar-Hardt's mind. All of 
that is in the prepared statemen.t that you have before you. 

It is only late in the statement that I finally say how I shall try 
to be specific about sections 2252 and 2253. I do not quarrel with 
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the increas~ in penalty and there certainly is such a thing in this 
world as chll.d a~use, and I .also agree that it can take the form of 
sexua.J explOItatl?n ~hat thu; law is addressing. The law aims to 
curtaIl thIS explOItatIOn by banning its sometime product. I think I 
understand most of the thinking behind the laws up to now. 

When the Supreme Court upheld the New York statute it did 
express 9.ualms about the potential overbroad application' of the 
law and It foresaw the possibility that the statute would be used to 
ban works th~t the original.I~gislators had not intended to ban. I 
know they ~hd name explICItly National Geographic. We had 
reas~n to belIeve t~e~ had other works in mind. 

l.t IS my l~ymd~l s Impression that the Supreme Court does not 
wr~te laws; It weIghs them; you, the Members of the Senate do 
wrI:te laws ~nd. you can improve the phrasing of current l~ws 
whICh I n;ahze ~s exa~t~y ~hy all of us are here today. But if the 
Federal statut~ IS ~odified In the way I see it proposed, it will still 
be overbroad, It wIll s~Ill ban "Show Me" and it will ban many of 
t~e w~rks now emergmg from the new clinical and personal in­
sIghts In~O human sexuality. 

AcceptIng that. the Ferber films did exploit children and that 
they should be. Justly outlawed, I submit that it is possible to 
phrase the law In such a way that the Ferber films and those like 
them can be banned while "Show Me" and books like it can be 
sp~red. W. ebster, tells us that to exploit is to make use of meanly or 
~nJustl.y for one ~ own advantage or profit. While I can agree that 
fIJms lIke Ferber s do exactly that, I can tell you that ('Show Me" 
dId not. 

There are in fa?t children under 16 in "Show Me" depicted in 
cond.u~t, wheth~r It be actual or simulated, stipUlated as sexually 
e,:,p.h~It by sectIOn .2253. The depictions are not confined to the ex­
hlbitIOp of the gemtals or the pubic area. This conduct was indeed 
presc~Ibed by Dr. Fleischhauer-Hardt and performed so that Will 
McBrIde could photograph it. But I maintain that neither those 
ev~nts nor the book that proceeded from it was exploitative- of the chIldren. .-

I have read r:leischha~er-Hardt's book a number of times, and I 
do nO.t agr.ee wIth ~ll.of It. But I have not one iota of doubt about 
her SInCerlt.y. She IS Intelligent, and she is experienced with chil­
dr~n, and w~th sex education, and I have met the woman. She is a 
strIct FreudIan psychologist and what she conveys personally is I 
confess, no very great humor, but also no meanness or unjustn~ss 
w.h~tsoever. She absolutely beli~ves, and so do many others that 
~IdIng the facts of sex from chIldren is deeply harmful. She be­
lIeves that her. b~ok could not have done its job if children were not 
ph.otographed In It. In her view, it is madness to try to pretend that 
chIldren y~unger than 16 do not engage in s~xual activity either 
alone or wIth othel'~. Ta~e~ with the question of why, am~ng the 
photographs of erectIOns In I,.he b.ook, one of them must be that of a 
boy so young that he has no PUbIC hair, her emphatic answer is be­
cause 12-year-old boys do have erections and it should be conveyed 
to the.m that other 12-year olds do, too. That it is normal. Besides 
~~~~lll ask, why do you want to hide the fact that boys have erec~ 

" 
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Again, and always the point is n?t that we n~ed agree .wi~h J?r. 
Fleischhauer-Hardt but she has a l'lght to her Vlews and she IS SIn­
cere in it, and that ~any nonwicked people feel she is right, includ­
ing the people in Germany who participated in the creation of her 
boole The children and their parents knew explicitly that they 
were being asked to pose for a book expressing Dr. Fleischhauer­
Hardt's thesis and that it was aimed at prompting a totally open 
and honest colloquy between parents and children about sex. They 
kneV\, it was not for 42d Street films or for an under-the-counter 
magazine that intentionally panders to the prurient. They knew 
this and I think it is a fair guess to say that they would not deem 
the 'authors mean, unjust, or exploiters in any degree. 

If all of this is right. then I maintain it is incumbent upon you to 
devise language for sections ~251 through 2253 that would not put 
Fleischhauel' in jail for 10 years. There is, ladies and gentlemen, 
something wrong with any law that would do that. 

I think the remedy may lie in the phrase "without literary, artis­
tic scientific or educational value." But not placed where S. 2856 
no~ has it b~cause, as I have tried to make clear, there are depict­
ed in this book activities other than mere exhibition of genitals. In­
stead, I would use the phrase in such a way as to exempt any work, 
regardless of the sexually explicit conduct involved, that, taken as 
a whole, has serious literary, artistic, scientific, or educational 
value. Thus while this revision would still achieve the intent of the 
law, the te~m "educational" would exempt reShow Me" and books 
like it from unjust suppression. 

I can assure you that there are books like it. Just 3 weeks ago in 
New York, I rejected a book that was submitted to.me bY,a Lond?n 
book house and I told them it would run afoul of AmerICan chIld 
pmTIography statutes. It is like "Show Me," a book per~aps more of 
sexual orientation than instruction. It is photographIc and there 
were children in it. When I told the book agent why I thought it 
could not be published over here, he said: "Y ou cannot be seriou{3. 
This was not made for 42d Street." But neither is IIShow Me." 

Senators, I suspect that there are no perfe~t laws .. All we can 
hope to do is make good ones and then, from tIme to tIme, amend 
them to something still better, all the while pressing on toward 
perfection and knowing we will never get there. It is a no~le pur­
suit, made heroic to the extent that you will not relent 111 that 
pressing on. I urge you not to relent here. '. '" 

I guarantee that there will be those who WIll oppose you, and 
those who will be happy to see IIShow Me" suppressed, not because 
they honestly believe that a half dozen children were meanly and 
unjustly abused and damaged in Germany 10 years ago, but be­
cause they hate the book and what li'leischhauer-Hardt stands for. 
"I would not have that book for my children," they are saying, and 
that is acceptable. "'I'hel'efore, you shall not have it for yours." 
And that, it seems to mc, is not acceptable at all. 

Thank you very much. 
[The prepared statement of Mr. McCormack. follows:] 
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PREPARED STATEMENT OF THOMAS J, MCCORMACK 

My name is Thomas McCormack. I am president of St. 

Martin's Press, a book publisher based in New York. st. 

Martin's has a College Textbook division, a Reference and 

Scholarly Division, and a General Books Division. The company 

does approximately 600 books a year. We have been the 

publisher of the Who's Nho, the Grcve's Dictionary of Music and 

Musicians, the Complete Works of John Maynard Keynes, and the 

complete works of the man who is possibly the most widely-read 

living author in the English language -- the Yorkshire 

~leterinarian James Herriot. We are a subsidiary of the 

ISO-year old L,ondon publishing firm, MacmillC\n Limited. 

We h/.lve over the years published many books concern-

ing children -- titles such as Baby Learning Through Baby Play, 

Baby Sense, Your Child's First Five Years, works on autism, 

works on dyslexi~. 

In 1975 we published a book called SHOW MEl A Picture 

Book of Sex for Children and Parents. It has sold close to 

200,000 copies in North America. It is the fate of SHOW MEl, 

and books like it, that has prompted me to come before you 

today. 

SHOW MEl is a volume of 176 pages, 34 of which are 

text explaining how to use the book and the rationale behind 

it. The text was written by Dr. Helga Fleischhauer-Hardt, a 

Sw1ss child-psychologist and sex educator. The bulk of the 

book is comprised of photographs by the award-winning American 

photographer will MCBride, who is based in Germany. The book 

begins with pictures of two children of about eight who express 

wonder and bafflement about sex. The succeeding pictures show 

the developing sexuality of older children, through to adult­

hood and, finally, parenthood. Tho pictures ar~ thoughtful, 

affectionate and totally explicit. The authors devised the 

book as a tool for parents tel use in discussing sex with 
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children. They chose photography as a medi~ because, in their 

words, "We are of the opinion that only an explicit and 

realistic presentation of sex can spare children fear and guilt 

feelings related to sexuality." 

The premise behind their effort was a firm conviction 

that a completely open, relaxed and rton-restrictive orientation 

to sex is the best way to bring children to adulthood with a 

healthy, happy sexuality. Children are not born with shrune, 

guilt, fear, and anxiety about sex, says Dr. Fleischhauer­

~ardt, they are taught them. Generally, it is not by outright 

condemnation of sex that these feelings are engendered. It is 

reasonable to believe that few children today are told in so 

many words that sex is a base and wicked thing. Instead, the 

taboo is usually conveyed by a constant shying away from sexual 

matters, an air of embarrassment or scandal when they do come 

up, and by a complete suppression of specific facts ~buut sex. 

p.:::ior to SHOW MEl, the leading sex orientation book for 

~hildren was a cartoon book that talked liberally about seeds 

and eggs, but the only illustration of the activity of sex, of 

what happens between human beings, wos a drawing of Mommy and 

Daddy in bed wi th the blankets drawn ~IP to their chins. 

Children are much smarter than they'r~ given credit for at 

picking up implicit messages. Something literall~ onspeakable 

is going on. It iS,never, never shown. It m~st be awful. 

So Dr. Fletschhauer-Hardt conceived her book and 

wrote it, and McBride took the pictures in Germany ten years 

ago. The book was first published by Jugenddienst-Verlag, a 

publisher of children's books sponsored by the Lutheran Church. 

St. Martin's translated the book and published it -­

and was promptly brought to court in three states and Canada. 

The charge was obscenity, and in all four cases the book was 

exonerated. Each of the judges based his decision on a 

perception that, while some condemned the book, others, in 
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sizable numbers and with respectable credentials and clear 

sincerity, thought it very valuable. That was enough under 

the First Amendment, and under the Miller opinion, to acquit 

the book. 

I realize that obscenity is not necessarily an issue 

here today, and I also realize that the freedom of speech 

protected by the First Amendment is not without limits. I have 

not come here to argue that anything and everything should be 

allowed to be published. But I £2 think that SHOW ME! -- and 

other books that are of equal honesty of intent and that any 

court of law would judge do indeed have serious educational 

value should not be suppressed. 

And, ladies and gentlemen, SHOW MEl has been 

suppressed. Twenty states in the Union have child-abuse laws 

phrased in a way that prohibits the selling of SHOW MEl. One 

of those states is New York, where St. Martin's Press has its 

offices. In the wake of the Ferber decision, which upheld the 

constitutionality of thes~ statutes, we h~ve been forced to 

withdraw the book from publication, although we are still 

actively considering selling the book in the thirty remaining 

states, if we are legally able to do so. If Sections 2252 and 

2253 of the Protection of Chi~dren Against Sexual Exploitation 

Act of 1977 are rephrased as proposed in Senate Bills S.2856 or 

S.2788, they will effectively ban the book in these remaining 

states, and SHOW MEl or any book like SHOW MEl will very likely 

nev~r again be published in America. 

SHOW MEl was the forerunner in a new age of sexual 

education and orientation in America and throughout the world. 

A generation ago there were not, as there are now, clinics 

whose therapeutic aims are to teach healthy sexual attitudes 

and practices by getting clients to examine, manipulate and 

thus understand their own bodies. And there are books being 

created that Gxplain -- and depict -- the methods of these 

, 
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clinics. More and more reasonable people now believe that 

suppressing the facts of sex, depriving Y0ung people of an 

understanding of what their body is and will be, creates much 

more harm than it ever prevented. The point is not that we 

should all agree with these advocates, but that we should 

respect -- and, indeed, defend -- their right to discuss and 

pursue thei.r views. 

Now I should try to be specific about Sections 2252 

and 2253. I don't quarrel with the increase in penalty. There 

certainly is such a thing in this world as child abuse, and I 

also agree it can taka the form of sexual exploitation that 

this law is addressing. The law aims to curtail this ex­

ploitation by banning its sometime product -- that is, visual 

or print material that depicts certain stipulated conduct which 

the law in effect defines as exploitative. 

When the Supreme Court upheld the New York statute, 

it did express qualms about the potential overbroad application 

of the law. It foresaw the possibility. that the statute would 

be used to ban works that the original legisiators had not 

intended to ban. 

It is my layman's impression that the Supreme Court 

does not write laws, it weighs them. You, the members of the 

Senate do write laws, and you ~ improve the phrasing of 

current laws. Which, I realize, is exactly what'you are trying 

to do now. 

But if the federal statute is modified in the way I 

see proposed, it will still be overbroad, it will ban SHOW MEl, 

and it will ban many of the works now emerging from the new 

clinical and personal insights into human sexuality. 

Accepting that the Ferber films did explQit children 

anrl that they should justly be outlawed, I submit that it is 

still possible to phrase the law in such a way that the Ferber 

films and those like them can be banned, while SHOW MEl and 

books like it oan be spared. 
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Webster tells us that "to exploit" is "to make use of 

meanly or unjustly for one's own advantage or profit." I can 

agree that film3 like Ferber's did exactly this; I tell you 

SHOW MEl did not. 

There are in fact children under sixteen in SHOW MEL 

depicted in conduct whether it be actual or simulated 

-- stipulated as "sexually explicit" by section 2253. The 

depictions are not confined to the exhibition of the genitals 

or pubic area. This conduct was indeed prescribed by Dr. 

Fleischhauer-Hardt, ard performed so that Will McBride could 

photograph it. But I maintain that neither those events nor 

the book that proceeded from them was ey.?loitative of the 

children. 

I have read Fleischhauer-Hardt's book a number of 

times; I don't agree with all of it, but I have not one iota of 

doubt about her sincerity. She is intelligent, and she is 

experienced with children and with sex education. And I have 

met the woman. She is a strict Freudian psychologist and what 

she conveys personally is, I will confess, no very great humor 

but also no meanness or unjustness whatsoever. She absolutely 

believes and so do many others -- that hiding the facts of 

sex from children is deeply harmful. She believes that her 

book could not have done its job if children were not 

photographed in it. I~ her view, it is madness to try to 

pretend that children younger than sixteen don't engage in sex­

ual activity either alone or with others. Taxed with the ques­

tion of why, among the photographs of erections in the book, one 

of them must be that of a boy so young he has no pubic hair yet, 

her emphatic answer is "because twelve-year-old boys do have 

erections. It should be conveyed to them that other twelve­

year-olds do too, that it i,s normal." Besides, she will ask, 

"Why do you want to hide the fact that boys have erections?" 

Again and always the point is not that we need agree 

with Dr. Fleischhauer-Hardt, but that she has a right to her 

.. 
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view, that she is sincere in it, and that many non-wicked 

people feel she is right -- including the people in Germany ""ho 

participated in the creation of her book. The children and 

their parents knew explicitly that they were being asked to 

pose for a book expressing Dr. Fleischhauer-Hardt's thesis, and 

that it was aimed at prompting a totally open and honest 

colloquy between parents alld children about sex. They knew it 
I 

was not for a 42nd street film or for an under-the-counter 

magazine that intentially panders to the prurient. They knew 

this, and I think it is a fair guess to say they would not deem 

the authors mean, unjust or exploitative in any degree. 

If all of this is right, then I maintain it is 

incumbent on you to devise language for Sections 2251 through 

2253 that would not put Fleischhauer-Hardt in jail for ten 

years. There is, ladies and gentlemen, something wrong with any 

law that would do that. 

I think the remedy may lie in the phrase "without 

literary, artistic, scientific or,educational value." But not 

placed where S.2856 now has it, because, as I have tried to 

make clear, there are depicted in this book activities othe~ 

than mere exhibition of genitals. Instead, I would use the 

phrase in such a way as to exempt any work -- regardless Of the 

sexually explicit conduct involved -- that, taken as a whole, 

has serious literary, artistic, scientific or educational 

value. Thus, while this revision would still achieve the 

intent of the law, the term "educational" would exempt SHOW MEL 

and books like it from unjust suppression. 

And I can assure you there are, or would be, books 

like it: just three weeks ago in New York I rejected' a book 

proposal from a British book house that may very well run afoul 

of' u.S. child pornography statutes. It is, like SHOW MEL, a 

boo~ perhaps more'of sexual orientation than instruction7 it is 

photographic, and there are children in it. When I told the 
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book agent why I thought it couldn't be published over here he 

said, "You can't be serious! This wasn't made for 42nd 

street." But neither is SHOW ME!. 

Senators, I suspect there are no perfect laws. All 

we can hope to do is make good ones, and then from time to time 

amend them into something still better, all the while pressing 

on toward perfection agd knowing we'll never get there. It is 

a noble pursuit, made heroic to the extent that you will not 

relent in that pressing on. I urge 'you not to relent here. I 

guarantee there will be those who will oppose you, those who 

will be happy to see SHOW ME! suppressed not because they 

honestly believe that a half dozen children were meanly and 

unjustly abused and damaged in Germany ten years ago, but 

because they hate the book and what Fleischhauer-Hardt stands 

for. "I would not have that book for my children," they are 

saying -- and that is acceptable. "Therefore you shall not 

have if for yours," -- and that, it seems to me, is not 

acceptable at all. 

Thank you. 

Senat?r SPECTER. Thank you very much, Mr. McCormack. 
We WIll hear now from Mr. Rich before proceeding to questions 

from the panel. 
Mr. Rich, we welcome you here. Your full statement will be 

made apart. of ~he record, and if you would summarize it we 
would apprecIate It. ' 

STATEMENT OF R. BRUCE RICH 

~r. RICH. Than~ ~ou, Senato~. It is a pleasure to be hero on 
behalf of the AssoClatlOn of Amencan Publishers 

r:r:he Association is th~ major book publishing' association in the 
Unlt~d States and I thInk It states the obvious to indicate that 
AAf s membe.rs are not pornographers nor do they profit from the 
b~smess 0'£ chIld pornography. And it is also a fact that they, along 
WIth I thmk every ot?er concerned citizen, deplore the types of 
chlld P?rnography whlCh the Congress is here focusing upon and 
the chIld abuse attendant thereto, and applaud the legislative 
effort. 
. Why are we here, t~en? We have a deep find abiding countervail­
Ing concern and that IS that the Congress 'not sweep so broadly in 
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its legislative initiatives as to deprive the American p'ublic of im­
portant, responsible, nonpornographic works which are not the 
stuff about which we believe your legislation is directed. 

We took some great measure of comfort in the present Federal 
statute, which provided, as you well know, for the requirement 
that prior to banning dissemination of materials, those materials 
had to be determined to be legally obscene. We felt such limitations 
appropriate and we wrote briefs saying so in the Ferber case. We 
understand t.hat the Supreme Court has now ruled and, as Senator 
Grassley indicated, has articulated a new definition of the coverage 
of the first amendment insofar as depictions of child pornography 
are concerned. But I think you would also agree with me that the 
Supreme Court decision is not a paradigm in clarity in all respects 
in terms of the nagging doubt that I think each of the Justices 
nonetheless had in writing their respective opinions concerning 
those perhaps few in numbers, but that is arguable, works which 
truly fall outside of the range of that which we are really talking 
about here-the business of child pornography, the clandestine, 
secret business of child pornography. The Court chose to talk about 
the National Geographic. Mr. McCormack is here to talk about an 
iHustrious example of a clearly nonpornographic work that ought 
to fall outside of the legislative scheme-"Show Me." There are 
others. Putnam is about to publish a book in the near future, I am 
informed, which is not unlike "Show Me" in content and in pur­
pose and effect, which is a frank, explicit sex education tool to be 
used by parents and children. 

Our concern, therefore, Senators, is that the Congress give very 
careful consideration in drafting any new standard and, specifical­
ly, in removing the existing obscenity standard, if that is what you 
are going to in fact consider doing, so as to protect the right of le­
gitimate works to exist and to be disseminated even if those works 
tend to be controversial in nature. 

We have made, Senators, some rather specific proposals in our 
prepared statement, and let me simply summarize those very brief-

lY'We say, first, that it is not enough merely to tag on the literary, 
et cetera, exception to exhibitions of nudity, as Senator Specter's, 
own proposal would l;;uggest. We think that this is difficult line 
drawing, to be sure, but that there are other categories of poten­
tially defensible conduct, and IIShow Me" again is an example of a 
book that embodies other forms of conduct, perhaps its exploration 
of one's genitals by an adolescent, by a young child, that technical­
ly might fall into the realm of masturbation. We have difficulty in 
drawing the line and saying that that particular portrayal ought to 
subject St. Martin's Press to an enormous criminal penalty while 
merely an exhibition short of that perhaps might not. We have dif­
ficulty with that line drawing and our legislative suggestion, there­
fore, is that the Congress broaden any literary, artistic, etc., exemp­
tion to cover the range of sexual conduct. And there I would con­
cede to you the burden would be rather difficult on someone to 
show that a depiction of bestiality might have serious literary 
value. But I think it is terribly difficult for the Congress to antici­
pate precisely which form of work should be permitted to show 
which type of sexual depiction and drawing the line accordingly. 
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We would suggest having the literary, artistic, etc., exemption 
modify the entire range of conduct which would be otherwise pro-
hibited. . 

Second, we find difficulty in attempting to apply such an exemp­
tion as pertaining to the depiction itself, which is how we construe 
Senator Specter's language. How do you determine in fact that a 
particular depiction, out of any contextual reference, does or does 
not have serious literary, educational, or scientific value? We find 
that test hard to work with. We find it inherently vague and we 
therefore suggest that you need a broader contextual reference 
within which to distinguish between a picture appearing, on the 
one hand, in a "Show Me," versus, on the other hand, in a piece of 
hard core pornography, or in a medical textbook. In the one event 
we may all concede it has a valid social purpose; on the other hand, 
we may say it has none. It seems to me that without that contextu­
al reference, that you have got great difficulty. You have the enor­
mous chilling effect, moreover, when you do not have that kind of 
clarification of not providing adequate guidance to legitimate pub­
lishers and those who legitimately distribute their works. 

The suggestion therefore is to embody "taken as a whole" or 
some similar contextual reference point so that you can meaning­
fully determine whether what it is you are looking at-that depic­
tion-has value or does not. 

The final point we make in our statement is that, as drafted, the 
proposed revision to section 2252 creates, to our mind, an inadequate 
scienter standard because, as we would read the statute as modi­
fied, it would require solely that a person know that he is distribut­
ing the defined term "visual or print medium." That is really a 
meaningless scientific standard. There is no knowledge of doing 
anything criminal. As we read Smith v. California and the like, it 
seems to us there has to be some element of mental knowledge of 
culpability that the depictions themselves are or may be illegal. We 
have therefore in our statement, I think, proposed a modest change 
in where one places the knowing language to try to cure that prob­
lem. 

Let me stop there and I will be happy to answer any questions. 
[The prepared statement of Mr. Rich follows:] 
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PREPARED STATEMENT OF R. BRUCE RICH 

The Associati9n of American Publishers, Inc. 

("AAP"), the major trade association of book publishers in 
\ 

the United States, SUbmits this statement for inclusion in 

the record of this Subcommittee's hearings on proposals to. 

amend the Protection of Children Against Sexual Exploitation 

Act of 1977 ("Act"). The impact of those proposals -- 5.2856 

and 5.2788 -- upon book publishers is specifically addressed 

in the comments below. 

AAP's more than 300 members represent a substantial 

segment of the book publishing community and are responsible 

for the publication of numerous prominent \'1orks concerning 

health, sexuality, psychology, child rearing and human devel­

opment. It is AAP's belief that the book publishing industry 

must -- and does -- play a vital role in the production, dis­

semination and preservation of ideas and knowledge. AAP and 

its members are committed te) the belief that the free ex­

change of ideas through publishing is the greatest service 

the publishing industry can render society, and further that 

the public's access to such ideas in book form should not be 

restrir.:ted. 

Towards these goals, AAP and its members have 

diligently followed legal developments regarding publishing 

generally and judicial and legislative events which may im­

plicate First Amendment rights in particular. The efforts of 

Congress and state legislatures to protect children from 

sexual abuse by outlawing child pornography have been viewed 

by AAP with both interest and concern. AAP's members of 

course deplore the exploitation of children to support a 

"kiddie porn" industry and fully support legislative efforts 

to curb such abuses. 'It the same time, they are deeply 

troubled by statutory provisions which, in an effort to con-
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trol child pornography, thr.eaten to sweep within their grasp 

a variety of serious works deserving of wide availability and 

unrestricted dissemination. 

This concern over the potential overbreadth of 

child pornograph~ statutes led AAP to closely monitor the 

enactment of, and the subsequent litigation concerning, New 

York's child pornography statute. As this Subcommittee is 

aware, it was a prosecution under one section of that statute 

that was reviewed by the Supreme Court in New York v. Ferber. 

AAP participated as an amicus curiae in the Ferber 

litigation, urging both the Supreme Court and the New York 

Court of Appeals constitutionally to limit the legislative 

arsenal against child pornography to the prosecution of (1) 

persons who employ minors in the creation of kiddie porn, and 

(2) persons who publish or otherwise disseminate depictions 

of sexually explicit conduct by minors, provided the works 

containing such depictions are shown to be legally obscene. 

It was, and remains, the book publishing community's concern 

that more wide-ranging efforts to control child pornography 

-- through penalties upon the dissemi~3tion of non-obscene 

works containing portrayals of adolescent sexual behavior 

would eviscerate the significa~t societal benefits to be 

derived from the availability of a variety of materials 

concerning human sexuality and adolescent sexual development 

without significantly enhancing the enforcement effort 

against truly hard core pornography. We note that Congress, 

in enacting the present child pornography legislation, 

apparently agreed with this sent~ment. As the Senate 

Committee on the Judiciary noted in 1977, "virtually all of 

the materials that are nQrmally considered child pornography 

are obscene under the current standards . •• In comparison 

with this blatant pornography, non-obscene materials that 

depict children are very few and very inconsequential." 

11 
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AAP is of course aware that the Supreme Court in 

Ferber upheld the constitutionality of New York's statutory 

scheme prohibiting the dissemination of materials depicting 

specified sexual conduct by a min.or even where the materials 

are not legally obscene. In reaching its result, the Court 

determined not to interfere unduly with legislative judgments 

as to how best to proscribe the production of hard-core child 

pornography and thereby avoid the perceived detrimental 

impact upon children used as subjects of such pornographic 

materials. As we discuss below, the Court's opinions in 

Ferber did recognize the potential that a statutory sche~e 

seeking to achieve such a result could improperly impinge 

upon the dissemination of materials of a non-pornographic 

nature whlch have serious literary,_ artistic, scientific or 

educational value. In Fesp,onding to the Ferber decision with 

any new legislative initiatives, Congress must, we submit, 

not merely address the problem of child abuse arising out of 

pornographic depictions, but also must make provision for the 

unfettered dissemination of non-pornographic, socially-useful 

materials which may involve depictions of minors engaged in 

otherwise forbidden sexual conduct. 

AAP's concern over the potential impact of amended 

federal child pornography legislation on the cr~ation and 

distribution of important and responsible works is far from 

hypothetical. At least two works of which AAP is aware 

illustrate the problem. The first is a book entitled Show 

~, publ~shed in translation by the distinguished st. 

Martin's Press in 1975. Show Mel, authored by a Swiss child 

psychologist, was designed as a tool for parents to use in 

discussing sex with their children. This it attempts to do 

through explicit and realistic photographs and text. The 

book, while highly controversial, has been praised b~' 

educators and others as a valuable resource tool and has been 



24 

purchased and read by tens of thousands of families wishing 

to approach the subject of sexuality in an open, frank and 

uninhibited manner. 

The second book, to be published by G. P. Putnam's 

Sons in the coming months, similarly deals with a mother's 

efforts to educate her daughter about female sexuality, and 

comprises both photographs and text. 

Works such as the foregoing may be controversial, 

but they are neither pornographic nor exploitive. That one 

may agree or disagr~e with the ideas in, or manner of 

communication adopted by, such works is not the point~ 

history teaches us that it is perilous to predict which ideas 

will one day achieve wide 'acceptance. Unless we are prepared 

to adopt the authorital~ian view that controversial teaching 

tools such as Show Me! have no place in our society, 

provision must be made in the federal legislative scheme for 

such works to exist and be freely available. 

If Congress is to consider, in light of the Ferber 

decision, eliminating the requirement from § 2252 of the Act 

that prohibited works must be "obscene" -- a key feature both 

in 5.2788 an.d 8.2856 -- at a minimum, provision must be made 

to exempt from the statute's coverage depictions of sexual 

conduct engaged in by minors that are contained in works that 

have serious literary, artistic, scientific or educationa.l 

value. This approach finds support in the Ferber decision 

itself • 

Each of the four opinions in Ferber recognized that 

the statute at issue in that case invited unconstitutional 

applications, because, broadly applied, it covers depictions 

which do not threaten the harms sought to be prevented. 

Justices Brennan and Marshall expressly stated that appli­

cation of such statutes "to depictions of children that in 

themselves do have serious literary, artistic, scientific or , t 
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medical value, would violate the First Amendment." They 

further opined that in the case of such depictions, the 

argument of harm to the child resulting from the creation of 

a "permanent record" of his participation "lacks much of its 

force." Similarly, Justice Stevens recognized'that "a 

serious work of art, a documentary o'n behavioral problems, or 

a medical or psychiatric teaching device, might include a 

scene from one of these films [proscribed by the statute] 

and, when vi~wed as a whole in a proper setting, be entitled 

to constitutional protection." 

Further support for appropriately limited statutory 

language is found in the opinion of the New York Court of 

Appeals issued on remand of the Ferber case from the Supreme 

Court. In a concurring opinion joined by Judge Fuchsberg, 

Judge Meyer stated that he would, "as a matter of state 

constitutional law, recognize an affirmative defense for 

literary, scientific, educational, governmental or other 

similar justification." He further stated that in his view, 

"without such a defense, the chilling effect. • .upon serious 

depictions which do not actually threaten the harms addressed 

by that statute will cause greater harm to this state's in-

terest in free expression than is constitutionally permis-

.sible. " 

Additional precedent for legislation containing 

similar saving language may be found in several state 

statutes, some of which were enacted in specific response to 

the Ferber decision. While some of,these provisions are, in 

AAP's judgment, constitutionally deficient, they nonetheless 

reflect commendable attempts by various states to ameliorate 

the problem addressed herein. 

For example, a bill was recently passed in Alabama 

to strengthen that state's child pornography law "by making 

certain changes permitted by a recent United States Supreme 
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Court decision." The statute prohibits knowing dissemination 

or possession with intent to disseminate "obscene matter" 

containing a visual reproduction of a person under the age of 

17 engaged in various enumerated acts. The statute defines 

"obscene" as follows: 

(a) When used to describe any matter 

that contains a visual reproduction of 

breast nudity, such term means matter 

that 

1. Applying contemporary 

local community standards, on 

the whole, appeals to the 

,prurient interest; and 

2. Is patently offensive; and 

3. On the whole, lacks 

serious literary, artistic, 

political or scientific value. 

(b) When used to describe matter that 

contains a visual reproduction of an 

act of sado-masochistic abuse, sexual 

intercourse, sexual excitement, mastur-

bation, genital nudity, or other sexual 

conduct, such term means matter con-

taining such a visual rep~oduction 

which reproduction itself lacks serious 

literary, artisti~, political or 

scientific value. 

---- - -~-----~ 
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Similar, although more narrow, exce'ptions may be found in 

statutes in other states. l 

AAP urges this Subcommittee, in its consideration 

of posuible amendments to the present law, not merely to 

strike the obscenity requirement from § 2252, without more. 

For if publishers are to be deprived of the protection 

afforded by the present obscenity requj.rement -- which change 

in law we do not concede to be either appropriate or 

necessary a meaningful substitute that will preserve the 

opportunity to disseminate serious works otherwise falling 

within the statute's prohibitions must be devised. S.2856 

makes a commendable effort to address the problem, in 

providing that exhibition of the genitals or pubic area of a 

minor falls outside of the statute if such exhibition has 

literary, artistic, scientific or educational value. But we 

submit that that language is inadequate. 

For one thing, a showing of literary, artistic, 

scientific or educational value should protect depictions of 

"sexually explicit conduct~ without regard to whether they 

involve merely nudity (as S.2856 contemplates) or some other 

conduct. From AAP's perspective, if depictions of nudity may 

1. Pennsylvania and Scuth Dakota have'statutes which except 
from their reach ~materials involving only nudity, if such 
materials are made for and have a serious literary, artistic, 
educational or scientific value." South Dakota statutes § 
22-22-25; Pennsylvania C.S.A. § 6312(e). Likewise, the anti­
child abuse law in Michigan contains, in its definition of 
"erotic nudity," a requirement that the nudity be displayed 
~in a manner which lacks primary literary, artistic, educa­
tional, political or scientific value and which the average 
person applyirlg contemporary community standards would find 
appeals to prurient interests.~ Michigan C.L.A., § 750.145c 
(l)(d). Still another state, Massachusetts, allows an affir­
mative defense in any prosecution under its child pornography 
law "that such dissemination of any visual material that con­
tains a representation or reproduction of any posture or ex­
hibition in a state of nudity was produced, processed, pub­
lished, printed or manufactured for a bona ~ide scientific or 
medical purpose, or for an educational or cultural purpose 
for a bona fide school, museum or library. "Mass. Gen. 
Laws, Ch. 272 § 29B. 



--------~---------- ~~ -

28 

be said to be j'ustifiable and deserving of protection in 

certain instances, then it is difficult to condemn depictions 

of other types of sexual behavior that may equally be a part 

of legitimate educational or other desirable works. The book 

Show Me!, for example, contains several photographs which 

arguably depict not merely nudity but. sexual exploration in 

the form of masturbation. Is it logical to conclude that the 

social value of Show Me! -- indeed, its very ability to be 

marketed -- should turn on precisely the form of sexual 

conduct depicted? We think not. 

We further find inadequate the apparent intention, 

in S.2856, to apply the test of literary, artistic, scienti-

fic or educational value to individual depictions themselves, 

as apart from the works as a whole. We are frankJ.y at a loss 

to understand how one would meaningfully determine whether a 

particular depiction of nudity, or other sexual conduc~, 

standing alone, and outside of the context of the work of 

which it is a part, has educational, scientific or ether 

value such that it would fall outside of the reach of the 

statute. In a book with scores of pictures and accompanying 

text, such as Show Me!, is the intention to view each 

photograph for its own intrinsic worth? AAP submits that the 

provision as drafted is both vague and lacking in meaningful 

protection for serious works containing non-pornographic 

depictions. We recommend instead a test that would focus 

upon whether the work in which the depictions appear, taken 

as a whole, has serious literary, artistic, scientific or 

educational value. . 
We finally find problems with the scienter test in' 

§ 22,52 (a) (1) and (2), on the assumJ;>tion that the term 

"obscene" were stricken from the present language of (a)(l) 

and (a)(2). The present scienter requirement is meaningful 

in requiring the knowing transport, shipment, or receipt of 
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any obscene visual or print medium, as defined. In the 

absence of the term obscene, all that would be required would 

be the knowing transport, shipment, or receipt of any visual 

or print medium -- a meaningless scienter standard. We 

believe the statute, if amended to delete the obscenity 

re~\irement, should make clear that it is the transport, 

shipment, or receipt of materials with knowledge that such 

materials contain depictions prohibited under the statute 

that constitutes illegal activity. 

Were the subcommittee to adopt the foregoing sug-

g.~stions, § 2252(a) might be amended to read as follows: 

(a) Any person who -

17-BSO 0-S:1--3 

(1) transports or ships in interstate 

or foreign commerce, or mails any 

visual or print medium, with knowledge 

that -

(A) the producing of such visual 

or print medium involves the use 

of a minor engaging in sexually 

explicit conduct; and 

(B) such visual or print medium 

depicts such conduct; and 

(C) such visual or print medium, 

taken as a whole, lacks literary, 

artistic, scientific or educa-

tional value; or 

(2) receives any visual or print 

medium that has been transported or 

shipped in interstate or foreign 

commerce or mailed, with knowledge 

that -

(A) the producing of such visual 

or print medium involves the use 
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of a minor engaging in sexually 

explicit conduct; and 

(B) such visual or print medium 

depicts such conduct; and 

(C) such visual or print medium, 

taken as a whole, lacks literary, 

artistic, scientific or educa-

tional value; 

shall be punished as provided in sUbsection (b) of 

this section. 

We thank the Subcommittee for its consider­

ation of AAP's views on this important legislative subject. 

Senator SPECTER. Mr. McCormack, and Mr. Rich, did you agree 
with the Court's holding in Ferber? 

Mr. MCCORMACK. With the Supreme Court's holding of Ferber? 
Senator SPECTER. Yes. 
Mr. MCCORMACK. No, I did not. Because I thought that the Su­

preme Court did fail to draw the distinctions that are real between 
"Show Me" and books like it, and the Ferber film. I think they 
backed off a responsibility there. It is certainly hard to draw the 
distinctions and that is part of what we are doing here. But be­
cause they did not, because they simply said that the statute is con­
stitutional as it stands, it seems to me that many good things have 
been banned, including "Show Me." So I cannot say that I agree to 
what the Supreme Court did in its entirety on Ferber. 

Senator SPECTER. Mr. Rich, did you agree with the Supreme 
Court in Ferber? 

Mr. RICH. Senator, the AAP is on record as having opposed the 
form of contraction of the first amendment which the Court in fact 
brought about. More difficult I think is the test--

Senator SPECTER. Would you state the factual basis of Ferber so 
that we may have it for the record? You are familiar with the 
case? 

Mr. RICH. Yes, I think I am generally familiar with the case. 
The case involved, as I understand it, two films which to most 

people's mind had little if any redeeming value of any kind. None­
theless, those films were prosecuted under two provisions of the 
New York statute, one which required the State to demonstrate 
that they were legally obscene, which the jury refused to find in 
that instance; instead, Ferber was convicted under the statute 
which was reviewed by the Supreme Court which only required dis­
semination of the depicted. conduct without there being a showing 
of legal obscenity. The film, as I understand it, depicted very gross 
acts by young:, ve.ry, young male ch~ldren, masturbating and so 
forth, and I thInk It IS some sort of mIracle of sorts, perverted sort, 
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that these works were never found to be legally obscene, and one 
can speculate as to the reason. 

Senator SPECTER. Do you think that had they been found legally 
obscene by the jury that the verdict would have been upheld by the 
Court on review? . 

Mr. RICH, I believe it would have without any questIOn. I also 
would-- . th C t' d . Senator SPECTER. Would you have agreed wIth e our s em-
sion upholding a verdict of obscenity in that ?ase? 

Mr. RICH, Let me only touch that by saYIng I have never: s~en 
the works themselves, Senator. My feeling is from the descrIpt~on 
that I read of the film that I would not have had any problem wIth 
anybody anywhere in the United States finding that those works 
were legally obscene. .. . , 

Senator SPECTER. But you dId dIsagree wIth the Court s c?nclu­
sion when it held that it. was not necessary to h~,:e a. fir-dIng of 
obscenity but only a showmg of those sexu~lly explICIt acts. 

Mr. RICH. That is correct. And the basIs for t~at, Senator, was 
our view of the traditional first amendment doctrme and the .devel­
opment of obscenity doctrine as it had developed to that pomt re­
quiring that sexually oriented conduct of any sort had to be tested 
under the Miller standard. As you are fully aware, the Court de-
parted from that in the case of child pornography.. . 

Senator SPECTER. Well, there has been a longstandmg evolutI.on 
of the Court's thinking and really a double standard on obscenIty 
which goes far behind Ferber cases. So;me years bac~, the ~ourt es­
tablished a different standard for testing of obscenIt:y as It relates 
to minors. Do you disagree with that approach, Mr: RICh? 

Mr. RICH. No. We are entirely co;mfo~taple. WIth the so-c~ll.ed 
variable obscenity standard, but I t!tlnk It. IS Important to dIstIn­
guish in our minds between that .WhICh a mlI~or ought to be able. to 
perceive, which. is where the varH~ble obscenIty standar~ co~es In, 
that which a mInor can purchase In your book store, WhICh IS w~at 
Ginsberg and other authorities in the variable sta~dard dealt WIth, 
versus the very different purpose sought to be achIeved here by the 
statute which is protecting against c~ild abuse. T~ey are really re­
lated but different concepts, and whIle I agree WIth .you~ Senator, 
that the Court has moved to a variable standard, I thmk It was ad-
dressing different kinds of activities. ." 

Senator SPECTER. Mr. McCorm~ck, when you 'publIshed . Show 
Me," were you concerned at the tIme that you mIght be subject to 
criminal prosecution? . 

Mr. MCCORMACK. Yes, I thought I surely would be subject to 
criminal prosecution. 

Senator SPECTER. But you have not been? 
Mr. MCCORMACK. Yes, I have been. , 
Senator SPECTER. What is the status of the rp.atter? '.1. • 

Mr. MCCORMACK. The book was published m 1975, .and WI:,hln a 
year or so, I was brought to court in three S~ates anc~ m Canada .. In 
all four instances the charge was obscemty and m all four In­
stances the charg~ was thrown out and the book was exonerated. 

Senator SPECTER. At the trial level? 
Mr. MCCORMACK. At pretrial level in two of the State,s; at the 

third State, in New Hampshire, it went to trial level, and m Toron-
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to it went to trial. All of the trials were before a judge rather than 
a jury, and I remember the one in New Hampshire in particular, 
the judge listened to two witnesses who persuaded the judge that 
they were honest, competent, sincere people commenting on the 
value of "Show Me." And he concluded therefrom that, all right, 
there can be controversy about this, there can be those who dis­
agree with the book. But the very fact of controversy is almost a 
support for publishing it in any case he said. Clearly the book does 
have scientific and educational value. I have responsible people in 
front of me who have said so, and I can see a line of nine more who 
we have lined up to say further. So he stopped the case there. In 
Toronto it went all the way--

Senator SPECTER. If you only had three witnesses, you might 
have lost. 

Mr. MCCORMACK. That is right. But they were innumerable. We 
could have had, it seemed to us-these nine were all from the New 
England area, and we have had people from across the United 
States, all the way from San Francisco to Portland, who are of 
varying degrees of credentials who support the book. 

Senator SPECTER. Have any legal opinions been written on "Show 
Me"? 

Mr. MCCORMACK. Legal opinions? 
Senator SPECTER. Well, has any of the litigation produced an 

opinion by a court saying that "Show Me" does not meet any of the 
obscenity standards? 

Mr. GAINSBURG. Yes. The Massachusetts court, which was the 
first case, produced an opinion which we would be glad to provide 
to the committee. This was the first case. 

Senator SPECTER. Is that a reported opinion? 
Mr. GAINSBURG. No. It is a non reported opinion by Judge Nelson 

who is now--
Senator SPECTER. Trial court? 
Mr. GAINSBURG. It was a trial court. It was a-Iv.Iassachusetts has 

a pr.eliminary hearing before you even go to trial where it is actu­
ally in rem against the book. 

Senator SPECTER. It is a very unusual occurrence to have an opin­
ion come out of a preliminary hearing. 

Mr. GAINSBURG. Well, it is a very unusual case. It is a very un-
usual book. 

There is an opinion which we would be glad to provide. 
Senator. SPECTER. I would like to see it. 
[The following was received for the record:] 
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IN THE DISTRICT COURT OF oKLAHm.m;lcouNl~Y 1.7 " '-'XlA.. 

STATE OF OKLAHQl.IA ~··",W GI1. 11 v 1976 
., I'll Co 
'::!) I Urt c -,X.-,- 10 ,"" 

THE STATE OF OKLAHO~!A, ~ .. ........ _- ...... _ ... _ '-';,:.! 
---..--- i 

vs. 

b:tI'tJ~,- - ... - --J Plaintiff, 

NO. CRM-76-1274 

BETTY JANE ROBINSO~, 

1976 

Defendant. 

~ 

THIS MATTER came on for hearing this ~ day of May, 

upon the Demurrer and Motion to Quash of the defendant. The 

State appeared by and through Assistant District Attorney Mark Blasdel, 

and the Defendant appeared in person and by and through her attorney, 

Philip F. Horning of the firm of Bulla, Horning, Johnson & Gl~sgow. 

No testimony was presented by either side, but the book SHOW NE! A 

PICTURE BOOK OF SEX FOR CHILDREN AND PARENTS, ~lhich is published by 

St. Nartin's Press, New York, New York, and which is the subject of 

the instant charge "Sale of Obscene Literature" under 21 O.S. 1040.8 

which \.,as an exhibit to the Defendant I s brief previously filed herein 
• I 

is admitted into evidence for the purpose of this hearing. 

Or.al argument was offered on behalf of the defendant in 

support of the Demur.rer and Motion to Quash,' and oral argument was 

heard.in opposition thereto from the State. Both sides thereafter 

rested. 

After considerable deliberation made possible by the fact 

that this hearing has bliee been continued, and after careful exami­

nation of 1:he book which is the subject of this acti<'ll, and after. 

exarrination of the court file herein and consideration of the oral 

arguments of both 'parties, tile Court finds, and it is therefore 

ordered as follows: 

1. The book which is the subject of this action is not 

an obscene book within the definition set out by the Unit.:ed States .. 
Supreme Court in ~illor VB. California, 413 U.S. 15, 93 S.Ct. 2607, 

37 L.Ed.2d 419 (1973), as adopted by our Court of Criminal Appeals 
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in McCrary vs. State, 533 P.2d 629 (Okl.Crim. 1974). On the contrary, 

'wh1 le the buok does depict ultimate sexual acts in a very fel", of the 

many photographs contained l.,rithin it, the book taken as a l'1hole does 

not appeal to a prurient interest in sex, does not portray sexual 

conduct in a patently offensive Ivay, and does have serious literary 

artistic and scientific value. 

2. In so holding, this Court joins with other trial courts 

in the States of M h tt d assac use s an New Hampshire which have held simi-

larly on the same issues involving the same book. 

3. By so holding, this Court determines that there is no 

factual issue which would require a jury determination and 

case falls within the meaning of the United States Supreme 

finds this 

Court when 

it stated " ..• it would be a serious m~sread';ng of ... ... Niller to conclude 

that juries have unbridled discretion in determinl.·~.g "'hat .... is 'patently 
offensive'." Jenkins vs. Georgia, 418 U.S. 153, 94 S.Ct. - 2750, 41 L.Ed2d 
642 (1974). 

4. In light of the above, Defendant's Demurrer l.·s sustained 

and this case is dismissed. ,/~ 

IT IS SO ORDERED this -I-+- day of Hay, 1976. 

• to,', • " 
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JOHN J. DRONEY, District Attorney 

-v-

A BOOK NAMED "SHOW ME~" 

FINDINGS OF FACT, CONCLUSIONS OF L~W 

(Supplementary Memorandum) 

Findings of Fact 

SUPERIOR CounT 

No. 75-6471 

1. John J. Droney, District Attorney, Middlesex County, files 

this petition under the provisions of General Laws, Chapter 272, 

Section 28C, a boole obscenity statute, merely seeking to obt,ain an 

order of notice directed against the .book named "Show me~". 

2. This particular section reads, in part: 

"Whenever there is reasonable cause to believe that a 
book which is being disseminated, or is in the possessi0n of. 
any person who intends to disseminate the same, is oh~cene, 
the attorney general, or any district attorney wi~~~n his 
district, shall bring an information or petition in equity 
in the superior court directed against said book by name. 
Upon the filing of such information or petition in equity, 
a justice of the superior court shall, if, upon a summary 
examination of the book, he is of opinion that there is 
reasonable cause to believe that such book is obscene, 
issue an order of notice, returnable in or within thirty 
days, directed against such book by name and addressed to 
all persons interested in the dissemination thereof,' to 
show cause why said book should not be judicially determined 
to be obscene. Notice of such order shall be given by 

.publication once each week for two successive weeks in a 
daily newspaper published in the city of Boston and, if such 
information C'l' petition be filed in any county other than 
Suffolk county, then by publication also in a daily newspaper 
published in such other COttnty'. A' copy of such order of 
notice shall be sent by registered mail to the publisher or 
said book, to the person holding the copyrights, and to the 
author, in case the names qf any such persons appear upon 
said book, fourteen days at least before the return day or 
such order of notice. After the issuance of an order of 
notice under the provisions of thi$ section, the court shall, 
en motion or the attorney general or district attorney, 
make an interlocutory findlng and adjudication that said 
bbok is obscene, which Clnding and adJudication shall be of 
the same force and efCect as the rinal finding and adJudi­
cation provided 1n section twenty-eight E or section 
twenty-eight F, but only untl1 such Cinal Cindlngand adJudi­
cation is made or until further order of the court.1t 
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The remaining provisions of this section concerns itself with 

defenses available ~o the def'endants. It is the quoted statement 

of that section thrt the Court herein considers. 

3. The plaintiff gave informal notice to the publishers and 

stipulated to the filing of appearances in this part of the proceedings. 

The Court takes it that these appearances by stipulation allowed flor 

oral argument, but the Court notes that the plaintiff specifically 

objected to the admission and acceptance of affidavits and memoranda 

~n support or the defendant's cause. 

4. The Court has naG availed itself of any of the defendant'~ 

proffered mt:!moranda or affidavits, and finds all its facts based only 

on the review the book itself. (See Conclusions of Law, No.1.) 

5. The Court is required to determine whether there· is 

reasonable cause to believe that the cook " Show Ne ~" 1s ODscene. The 

dissemination ann lntended dissemlnation have eeen established, leaving 

'the only issue one of obscenity. Thc definition of otscenity is for 

this purpose contained in Section 31 of Chapter' 272. Thel'c "ollscene" 

is described accordingly: 

W'Obscene', matter is obscene if taken as a whole it 
(1) appeals to prurient interest of the avera~e person, 
applying the contemporary standards::>f the commonwealth; 
(2) depicts or describes sexual ccnduct in a patently 
offensive way; and 
(3) lacks serious literary, artistic, polltical or sCientific 
value." 

6. All the terms of the statute are not explicitly defined, 

particularly such words of art as "prurient" and "patently Offensive". 

However, there is reasonable cause to believe that inSOfar as the 

material in this book illustrates almost all 0[' the acts of' sexual 

conduc t as specifically defined in Section 31, this book" take') as a 

whole" may !'ulfill part (1) and part (2) of the meaning or obscenity) 

and further taking of evidence and argument; may be necessary to 

determine this. (see cited cases in accompanying rnemorandum.) 

7. The book may be described as lars_ (some nine inches by 

thirteen inches) with its plain hard cover embraoed by a paper cover 

depicting two young children beneath the t1 tIe 'IShow Me! II. 'l'his (lover 

.. 
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describes the book's contents as "A Picture Book of Sex for Children 

and Parents. Photography and captions by Will NcBride. Explanatory 

Text by Dr. Helga Fleischhauer-Hardt. st. Martin's Press." The 

back of the paper cover carries certain attestations of its value as 

a sex education book by a physician and a director of curriculum 

development. 

8. This book, advertised for sale at $12.95. contains a series 

of sixty-nin\~ double-paged photographs, plus the entire series repeated 

in summary and considerably reduced in size. Sexual conduct is generally 

portrayed throughout the series, Bnd ranges 1n depiction of sexual 

activLty from pictures of sex organs of children and adults, male and 

female, to photographs of sexual intercourse, masturbation and oral 

sex involving children as well as adults. 

9. Each of the pictures are entitled or captioned or accompanied 

by a description of the activity being portrayed. All of this is 

followed at the back of the book for some thlrty or more pages with an 

explanatory text. This text attempts to explain how to use the book, 

descriptions of the sexual anatomy, pedagagloa:l:. considera tions, 

definitions, statistic'" and a bibliogra.phy of materials on sex 

education for children. 

10. Upon examination of this book, the Court finds that although 

the material may appeal to prurient interest of the average person 

applying the contemporary standards of the Commonwealth, and may 

depi; ~r des~ribe sexual conduct in a patently offensive way (both 

matters for presentation of evidence and factfinding) the Court cannot 

find and does not find that the book, taken as a whole, lacks serious 

literary and scientific value. 

1. The ntatute and case ald;::cr'it~ in Massachusetts have not 

provided any ~uictance Bb t~ the proprl~ty oC allOWing the taking of 

ev idence or \Ise or aCl'idav.t ts 'lnd j e.~:.\l r~emor'ant!a to aid the CClurt 1n 

deoiriin~ the issue berore Lt. !n ~ny Bvpnt, the plaintirf's motion to 
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strike all affidavits and exhiLits attached thereto submitted by the 

publisher of the beok entitled "Shoe ;·;e!" is allowed. state v. 

"I, a lvoman-Part 2",53 i-liscor.sin 2d 102 {1972}. 

2. Upon "a summary oxamination" of the book, and in view of 

the findings of fac t, the 'book "Sho\', Ne l" i::; not wi thin the de finiti ons 

of the statutes and case lal'{ and is not obscene. 

iofHEREFORE, the plaintiff's petition for an order of notice 

is denied and the petition is dismissed. 

Entered: 

MmDLEBKX,BS. 

J~Etice of the Su:erior Court 

Q!ummunwra1t4 uf .tIUllsat1)usrUs 
~Il DDLI-:SI-:X, Ii 5 • SUPERIOR COURT 

1 n t l'S L im.1ny tha t the foregoing is a t rue cop>, on 
ril~ and of rec~rd made by photographic process, 
1 hereunto s~t my hand and affix the seal of said 
Superior Court, this sixth 
day of January 197 6 

A~~ 
" 

atmunutttUttu1t~ of J1lI(allllat~Ul1tttl 

7 SUPBRIOB COUDT 

No. 75-6471 

JOHN J. DRONEY J District Attorney 

-v-

A BOOK NAMED "SHOW MElli 

SUPPLEMENTARY MEMORANDUM OF LAW 

I am aware of the several difficult issues raised by my 

findings. These issues derive from the somewhat vague and silent 

treatment the statute gives to the appropriate procedure for 

determining this preliminary test of "l"easonable cause". I have 

t 
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taken it that in order to determine reasonable cause, one must be 

satisfied that the book is ei' ,_~r obscene or that, using a much more 

liberal test, reasonable persons may differ as to whether or. not the 

book is obscene. 

I feel compelled to conclude from reading numerous cases of 

the Supreme Court of the United States and those of our own Supreme 

Judicial Court, that this procedure is no~ to be one of rote, whereby 

one automatically determines the issue favorable to the plaintifr, but 

rather, in order to protect citizens f rights under the First Amendment 

oC the U. S. Constitution and our own Declaration oC Rights, that the 

Court is required to apply the constitutional test of obscenity in the 

preliminary stages of these proceedings. I think this is particularly 

so in light of the fact that there is no procedure outlined by the 

statute that permits an adversary proceeding right from the beginning. 

Therefore, obscenity becomes only that which is claimed by the plaintiff, 

and this can result in dire consequences for the deCendants speciCically, 

and publishers and distributors in general. The statute permits, for 

example, that an interlocutory order, which has; at least temporarily, 

the full effect of a final order, to be automatically issued upon a 

request of the Commonwealth. This same order may be used not only 

to prohibit the publication and dissemination oC the material, but the 

finding oC obscenity contained therein may be used in eVidence in any 

subsequent criminal proceeding. certainly the courts have dealt with 

this question before. see Freedman v. Maryland, 380 U. S. 5li Blount, 

postmaster General, at al v. Rizzi, d/b/a The Mail BOX, 400 U.S. 410; 

state v. III, a Woman-Part 2 11 , 53 Wisconsin 2d 102 (1972). However, 

it is not clear f'l'om any of the decisions in our own Jurisdiction 

that this part oC the statute will pass constitutional muster. I am 

not called upon to determine the constitutionality of' the /itatute and 

do not.! Nevertheless, it appears incumbent upon me to keep in mind the 

possible chilling eCf'ect that this action may have on the publ1cat.lon 

of this and any other book that is controversial, partlculaply in the 
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light or my finding that even a cursory examination or the book allows 

for the determination that it has serious literary and scientific value. 

As one more aSide, this part of the statute in LAsue here seems 

to provoke constitutional contention. Taking it that Section 28c 

precludes an opportunity for an adversary hearing, the procedure 

becomes like a request for an arrest or search warrant rather than a 

probable cause hearing in criminal procedure (G.L. C.2l8, s.30; and s.35A). 

The former suggests the necessity of acting in camera and with dispatchi 

the latter suggests safeguards against precipitous, costly and unfair 

prosecution. Because of the eminent position of those ideals sought 

to be preserved by the constitution, it would seem that a provision 

for initial opportunity for an adversary hearing is clearly appropriate 

without impinging upon the urgency of the complaint. 

As to the book itself, this hardly seems to be an instance of 

"commercial explOitation of obscene material" Which the state may 

reasonably and constitutionally outlaw. Miller v. california, 

412 U. s. 15 at 35. Rather, it is a work that will and has evinced 

great debate over i~s educational, literary and scientific qual1ty. 

In Cact, the Coltrt; is concerned that this question raised by 

the p1aintlCf could well give rise to eXploitation for purposes other 

than that which the book has been promoted. It is not unlikely that 

a finding of obscenity merely puts this book into other channels and 

other markets not pur'posed for literary, scientific or educational 

value. Frankly, it appears to me that the issue is really not one of 

obscenity, indeed, but one concerned with the efficacy and propriety 

of aex education attempted in this manner. That question is an 

educational and moral one, engaging persor ... l preferences and parent-

teachers' judgments. "First Amendment protects works which, taken 

a,s a whole, have serious literary, art1stic, political or scientific 

value, regardless of whether the government or the majority of the 

people approve the ideas these works represent." Miller v. California, 

supra, at 34; ~ v. The United States, 354 U.S. 476 at 484. 

.. • 
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Obscenity has to do with "dirty bookS" serving no purpose of 

value and not protected by the First Amendment. Roth v. United states, 

supra. I Would find the book distasteful If called upon to do so, 

an attitude that is personally offensive. and ineffectual and promoting 

the book, for whatever my own subjective ,1udgment My own appraisal of 

is worth nothing) is summarized succinctly is worth (for legally it 

k a s verbalized by a young child: on page 73 of that boo , 

Entered: ____ ~J~arnn~u~a£r~y~6 ____________ , 1976. 

of .tull1atlJul1rttl1 
SUPERIOR CaU'RT 

In testimony that the foregoing is a true copy on 
file and of record made by photographic process, 
I hereunto set my hand and affix the seal of said 
Superior Court, this seventh 
day of January 197 6 

~~~ 
As-astant Clerk 
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Mr. MCCORMACK. There is an extended opinion from the case in 
Toronto, if that would be of any interest to you. I realize that it is 
from outside the United States, but the judge did listen to a whole 
trial. 

Senator SPECTER. We would be interested in that as well. 
Mr. MCCORMACK. All right. 
[The following was received for the record:] 
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478-76 

IN THE COUNTY COUR'! JUDGE'S CRIHINAL COURT 

III Arm FOR THE JUDICIA::' DISTRIC'l' 01" YORK 

HER MAJESTY '.i'HB QUEE1l 

- vs -

THE fo'.ACi1ILLAll COllJlANY OF 
CANADA. LI;·:IT:ED I 

Accused. 

His Honour, Judge GRADUruf 

Appearances: C. LEWIS, Esq •• for the Crown 

GRABURN, J.: 

W.B. WILLISTON, Q.C •• for the AccuGed 

The Court House 
361 University Avenue 
Toronto, Ontario 

July 16, 1976 

REAsor;s FOR JUDGMENT (delivered orally) 

In this cas~, which involvea important community 

\0 values. The MaciUllan Company of Canada Limi ted is charged 

that it. within three months ~nding on or about the 2nd 

day ot October in the year 1975. at Toronto, had in ita 

possession for tho purpose ot d1otribut1on. obscene books, 

to-,,!J.t: copies of a hard cover book titled "Show Me H , 

20 

, 
contrary to th~ Criminal Code. 

Macr-Iillan elected trial in the County Court 

Judge's Criminal Court and pleaded, through its authorized 

agent, not guilty to the charge. 
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No question arises as to the'corporate identity 

of the ~ccusedj and pursuant to the provisions o~ B. 582 

of the Criminal Code, counnel £or MacMillan admitted that 

at the time and place referred to in the indictment, the 

accuse~ company had in its possession £or the purpose o£ 

distribution copies of a book titled .. Sho .... lole". 

Accordingly the sOle issues in· this trial are 

whether the book "Sho .... He" in obscene and/or whether the 

company's possession o£ the book for the purpose o~ 
distribution served the public good. 

"Show Me", a book containing photographs and 

explanatory text, is styled on the dUst jacket "A Picture 

!Jook of Sex for Children and Paren ts" • The ~vidcnce 
turther ind~caten that the photography, captions and 

design were by Will McBride, an American photographer, 

and the text by Dr. Helga Fleischhauer-Hardt, a doctor 

practising in Switzerland, about whom I shall have mora 
to say. 

The photographs were taken in Munich and the 

book originally published i~ Germany in 1974. The English 

langUage edition was published in New York in 1975 by St. 

Martin's Press. The accused company distributed the book 

in Canada, the police seizing a number of copies at a 

well known book store here in Toronto. The police 

ascertained tram a representative of the accused company 

that 4,000 copies of the book had been distributed in this 

country, not only in Ontario but in Quebec, Manitoba, 

Alberta and British Columbia. 

. The book is packaged in cellophane and 

retailed in Toronto tor $14.95. 

Counsel for ~jacMil1an painted out that before 

any complaints had been received by the polic(;\ concerning 

the book, the Crown Attorney for this City thr\~atened 
MacMillan with prosecution in the event theoook was not 

withdrawn. MacMillan nevertheless decided to continue 

to distribute the book, with consequent complaints from 

l. 

10 

30 

10 

'7 , 

45 

membern of the public who for reasons 0:[ their own chose 

to remain anonymous. Hence the prosecution and this 
case. 

I turn now to a description of the book ~tself. 

It is a large "coffee table" type format, measuring some 

9~1/2 x 13-1/2 ir.ches. 'l'hs front dust jacket reveals a 

photograph of t .... o nude children, boy and girl, ages (I would 

gather) )etween SlX ~~d nine. The inside of the front 

Jacket gives information as to the contents o£ the book. 

To set out certain passages: 

h[fJ:.7. . . is an explicit, thoughtful 

and affectionate picture book designed to ~atis£y 

children's curiosity about sex and sexuality __ 

their own as well as that of their elders. In a 

aeries of sixty-nine beautiful double-page photo­

graphs, accompanied by a running commentary 

assembled from actual reactions of children to the 

photographs, it explains and illustrates sexual 

development from infancy through adulthood. An 

illUstrated text at the back of the book spe11a 

out the educational, ethical and psychological 

significance of the pictures, and supplies complete 

information on human reproduction, love, sexuality, 

sexual experimentation and marriage. This 

explanatory nection, by a noted child psychologist, 

will help parents discuss .... ith their children the 

pictures in the earlier part of the book." 

The back of the dust jacket contains a brier 

biography of the authors as well as endorsatlons of the 

book by medical and religious notables. 

The Foreword at pases 3 and 4 deserves full 
quotation. 

"",'e have made this bOok for children 

and parents. In their hands it can be an aid to 

oexual enlightenment. But above all we hope it 

.... 111 sho .... parents that natural sexuality develops 

only when children are surrounded from birth 
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onwards by a loving family and environment which 

does not repress sexuality. We don't believe a 

child will have 'found the answer' to sex simply 

by looking at the pictures in this book. A good 

understanding requires rather a continuing exchange 

between parent and child, a dialogue which helps 

the child .express hi's' questions and problems 

concerning sex and resolve them. The photographic 

part of this book is meant as a taking-off point 

for parents. 1nt~rnal bodily processes such as 

conception and pregnancy as well as anatomical 

facts should be presented to the child in simple 

worda by the parents themselves. The text at the 

end of the book makes suggestions for this purpose. 

It gives parents basic information on the develop­

ment of sexuality and sex education. We are of 

the opinion that only an explicit aJ',l realistic 

presentation of sex can spare children fear and 

guilt'feelings related to s~xuality. For thi£ 

. ,reas,on we chose photography as a medium. With 

much care and under great difficulty we succeeded 

in photographing thu children in such a way that 

their natural behavior came through. We thank 

the children and their parents for their help in 

putting together the photographs. The captions 

to the pictures are gathered from their spontaneous 

con~ents. We hope this book will serve parents and 

children as a source of information and guide them 

toward a happy scxur.li.ty marked by love, tenderness 

and responsibility." 

There follows 69 double-pase photographs, each 

of which save one depicts human b~ings wholly naked or 

their genitalia. The first seven photographs show a boy 

and a girl, aged (I would gather) between six and nine, 

discussing their anatomical differences. The next three 
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photographs concern a mother showing tenderness to and 

breast-feeding her baby, as seen through the eyes of, 

and discussed by, the aforementioned children. In the 

next photograph the mother comforts the boy .... hose world 

has been invaded by a new baby brother. The next photos 

involve another child, aged (I would esti:.latc) between one 

and two, exploring her mother's breasts, and being held 

lovingly in the latter'o arms. In the ensuing two photo­

grapl;1s t t,he boy who feels rcsent:nen t to the new intruder 

holds the baby and contemplates how he was in his own 

infancy. This is fo]low~d by a child wrestling with his 

father. 

On page 36 there is shown the external female 

genitali~, and it contains a pejorative caption with an 

older male and female person apparently expressing 

disapproval. In the three photos subsequent, the vulva, 

penis and external excretal parts of the body appear, with 

comments res;pecting their essential differences, although 

the COmmon f'eature of the latter as to boys and girls is 

stated. As to the latter, the abovementioned elderly 

people gaze disapprovingly from the caption. 

The picture at page 44 is merely a full face 

view ot a young girl, aged (I would estimate) between 

five and six, captioned: "Look what I can see. But I 

don't want to soe it ~y more." 

An erect penis is then shown, with a piece of 

cloth draped over it. And whatever else may be said 

about the book, I fail to comprehend how its internal 

necessities are served by this inclusion. There follows 

penises in the ordinary 'state and photographs illustrating 

the difference between circumcision and the lack thereof, 

w~d ~h take up the following doubJ,e pages. 

An inquiry from the boy who appeared at the 

beginning of the photographic section as to when he will 

acquire pubic hair and genitals like his father, with 

relevant pictures, will be found at pages 52-55; and then 

a young. girl who, I surmise, is the same girl shown full 
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face at page 44 is shown to be asking what nlo girls 

obviously past puberty are dOing, as they are hugging one 

another. This leads into a query as to whether she will 

have large or small breasts and then culminates in a 

photo of a boy, very much in adolescence~ with an erection 

touching the breasts of an adolescent girl, and presumably 

the sa~e girl holding the same bOY's penis, all wi~~ 

appropriate captions. 

The young girl whose questions and queries 

underlay the sequence of photographs that I have just 

described, then discloses C .. dth accompanying photography) 

that she would like to have a baby but demurs at the idea 

ot having the boy who appeared in the first seven photo­

graphs enter her vagina when they arc grown up. 

Sequentially, she initially demurs at the sight of a 

couple, again probably aged between 14 and 16, preparing 

tor sexual intercourse, although she find3 goodness in 

the touching which is said to be part of the lovers' world. 

She then dwells on the topic of female masturbation as it 

involves ,her older sister and finds it to be beautiful. 

The boy then C0~~ents on male masturbation as related to 

him by his older brother. all of which is graphically 

shown in the photographs. 

The penis shown in this section is, although 

not grosqly so, considerably enlarged in size. 

At page 88 a close-up of the introitus and 

vaginn appears, followed by five photographs at preliminary 

love play between a couple described as the boy's older 

brother and hi.s girl friend. The photograph at page 96 

in which the girl friend holds the brother's penia is 

groosly enlarged. 

The preliminary love-making series of photo­

graphs is accompanied by captions where the elderly man 

expresoeR shock and dismay at the actiVities portrayed, 

which inclUde an act of fellatio. The elderly man i8 

referred to by the children as uan old crab! And Just , 
causs thc)se two are in love and arc making out with each 

-------~-------------~--------------------------~----------------------------~----
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other". The children express complete approval not only 

at the preliminary love-making, but also of the sexual 

intercourse which follows. 

The young girl who expressed a wish to have 

a baby is reassured by her mother that the couple's sexual 

intercourse'stems from the fact that they are in lo·"e, 

but the g~rl expresoes fear of a penis in her vagina, as 

she earlier had done. Two photographs, one of which would 

~~ hopelessly incomprehenoible if taken out of context, 

illustrating a close-up of sexual intercourse then follow, 

with the mother assuring the girl that sexual intercourse 

only occurs when people are older. The girl appears 

content and happy with her mother's explanation. 

At page 118 the elderly man states: "Dreadful, 

the things they tell children these days." 

Nine photographs follow dealing with childbirth, 

two of which most effectively catch the accompanying pain 

and four of which equally catch the ~nsuing happiness of 

childbirth. 

The photographic part of the book ends with 

the children who appeared at the commencement of the 

photographic odyssey expressing their wishes to be like 

their parents -- the boy like his father; the girl, her 

mother. 

The textual section of the book by Dr. 

Fleischhauer-Hardt consists of 28 pages, commencing with 

how to loolc at "Show Me" with parents and children. An 

excerpt from the first page of the explanatory text is 

indicative of the author' 0 approach. (I am l'eading from 

page 143 of the book.) 

"To avoid introducing repressions 

and new i~hibitions regarding sexual matters, 

the adult should explain the photographs ~nd 

encourage the child to talk nbout the feelings 

they bring about in him. 

"Parents w'ho feel that the book is 

good, but hesitate to show it to their seven- or 
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eight-year-old, do so almost certainly because 

they tear they might impart to their children 

anxieties about their own sexual feelings or 

behavior patterns. Parents can easily overcome 

their fear if they go through the book section 

by section, lookinC at the photographs slowly 

and carefully and not showing them all at once 

to the children. In this. way parents will give 

themselves and their children the opportunity to 

gain confidence in the material, little by little. 

The most important parts of this process remain 

conversation, explanation, openness on the part 

of adults, and their readiness to answer allot 

the children's questions.-

Sex education and devclop~ent is then discussed, 

not in depth bu t in a IlHlnller adequate to alert t.'1e parent 

to the necessity of and the pitfalls in developing a 

. " . capacity for love in terms of what the authors call bas~c 
social trust". The text deals with this concept in the 

spectrum from infancy to late adolescence. The text 

encourages the exploration by the child of his or her 
body. 

I refer now to an excerpt from pages 151-152 
of the book, and I am quoting: 

HIt is perfectly natural for young 

children to play with their excretory and sex 

organs a good deal during the pcriod when they 

are learning cleanlinclls, In the experience of 

young children, the two still form a single unit. 

Parents should be aware ot this and shoUld not 

interfere with their children's attempts to 

explore their bodies and functions, but rather 

encourage them by explaining where excrement 

comes from, where it emerges, and where it can 

be deposited. They ohould alao allow children 

the opportunity O!lplayi:ng naked. Playing with 

the anal zone given omall children feelings of 
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pleasure. Their perceptions are far removed 

trom the attitude or m03t adults, WI.J fr-own Upon 

such 'shocking' behavior. 

"As a rule, ch!.ldren in Europe ar.:I 

" Ame~ica are forbidden to play with their excretory 

and sex organs. Thin creates unnecessary inhibi­

tions in the child's curiosity and play. When 

they disobey the rule - as they inevitably will 

-- they experience feelings of anxiety and guilt. 

Unde.cstanding parents can spare their children such 

conflicts by not restricting or forbidding these 

pleasurable activities, but rather accepting them 

in a friendly way like other games." 

Dr. Pleischhauer-Hardt cautions against threats 

ot castration, even as a joke, in an attempt by a .parent 

to curtail her son's playing with his genitals. 

She also d!3cusses situations which may arise 

out of variations upon Freud S oe pus comp ex • , 10 di 1" 
Conceding 

Preud's assertion of the unconscious lova of a boy for his 

mother and a girl for her father (and consequent jealou~ies) 
not to be scientifically domonotrable and to be disagreed 

with by many pnycholocists, she discusses family situntions 

",ith Preudian overtones which may be encountered, and she 

offers certain sug6estions as to how these situations may 
be handled. 

As to sexual games involvin6 el.ildren, Dr. 

Fleiachhauer-llard t wri tua (at page 156): 

"'rhe behaVior P:ltterns ot these 

•. chil~ren who grow up withou t any sexual .C'estriction 

may be rerarded as the natural oaxual behaVior 

which occurs spontaneously during infantile 
development. 

"In our own culture, woo re children' 0 

sox games are still largely suppressed, children's 

sexual activities inclUde playing with their own 

geni taUa and 1'01 e-·play ing go.. .. nes such as 'Mommy. 

Daddy, and Baby' and 'Doc tara and NurseD'. 
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lilt is ,lot ye t known exactly what 

significance a trial-and-error learning process 

in childhood may have for matu~e sexual relation­

ships in huma~3, but we do know that in several 

species of primates it is e~sential for the young 

males and females to play sexual games so that 

they ar.e able to perform copulation correctly in 

maturity. This., tr.-gether with similar evidence 

in other animals, suggests that personal 

experience in childhood in the form ot play­

sexual activities may indeed be extremely 

important for mature sexual behavior. 

"If parents show tolerance tOWard 

the sexual gamea which are a natural part ot 

inf~tile development, they can preserve and 

',strengthen the child's positive attitude to his 

own ::;exuality and that of others. It is therefore 

unwise for parents to be upset when their children 

indulge in sexual activities. The problem is moot 

easily solved if they openly allow the children 

to play sex games, so that they are not forced 

into secrecy. 

NProblems may arise if prudish 

neighbors or a playmate's parents have sexually 

represoive attitudes. In this case it is important 

to have an open talk with the adults concerned. If 

this does not lead to a more tolerant attitude on 

their part, it, for example, the other parents 

forbid their children to take part in sexual games, 

then the Bllbject must be talked over with one'e 

own children. Here parents may explain that under 

thesa circumstances games liko 'Doctor and Nurse' 

shOUld only be played at home. 

UIt children are confident t~at 

their parents do not forbid sexual play but 

tolerate it just as happily as other games, then 

they will a:l1o quite spontaneously come to their 
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parents with all their questior.s about differences 

between men and women, reproduction, birth, and 

·yregnancy. In this way sexual instruction will 

come about simply and naturally for both parents 

and children." 

The written material treats of the questicn ot 

children coming into the bedroom when their parents are 

having sexual intercourse. Clearly, the locked door 

approach is frowned upon by Dr. Fleischhauer-Hardt: and 

ahe writes (at page 157): 

"It is unfortunate that many parents 

are reluctant to allow their chilaren free access 

to their bedroom. There is no doubt that a locked 

bedroom door arouses the curiosity of young and 

older children beyond all measure. What is more, 

a locked bedroom door encourages all sorts of 

fantasies and wrong ideas about adult sexuality 

in the children's minda. They will see it as 

aomething forbidden, something that takes place 

in secrecy. 

"). well-informed child will not be 

shocked to see his parcnt~ having sexual inter­

coursc: to such a child ~ex is a positive sphere 

ot life, determined by love and tend'Jrness. 

hHow should paren ts behave when 

their child discovers them making love? As a 

•. rule, even the most tolerant and liberated parents 

are disturbed and will stop making love. But 

still tho child will have noticcd that they are 

'doing something'. He will ask curiously, 'What 

are you doing?' The beat reaction is tor the 

parents to answer affectionately, 'We love each 

other verY,much right now.' Perhaps they will ask 

tho child to leave them alone. A well-informed 

child will probably react to this situation by 

going back to his brothers and sisters and saying, 
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'Mommy and Daddy are in love with each other,' or 

'M~ybe we'll have another baby soon.' And as far 

as the child is concerned, that is the end of the 

matter. 1/ 

A sUbstantial part of the text concerns 

suggestions meant to help parents inform their children 

about sex, as a starting point for simple, basic sexual 

instruction. The divisions are: 

(1) Sexual Differences between Boys and Girls; 

(2) Love between ~lan and tft'oman (and a briet 

reference to contraception); 

0) Narriage and FamilYi 

(4) Pregnancy and Childbirth. 

The physiology or pub~rty, as it occurs ~n both 

Bexes» an~ to a lesser thOUGh adequate extent ita psycho­

logical implications are discussed, as well as the question 

of anxiety and conflict arising out of initial non-marital 

sexual intercourse. The prevention of venereal disease 

is stressed. 

The author sounds a warning in the text that 

non-repressive sex education is not to be taken as an 

invitation to licentiousness. At page 170, Dr. Fleischhauer­

Hardt cautions: 

"Modern Western society is still tar 

removed from a natural, affirmative approach to 

pleasurable sexuality. Sexual ~ishes and drives 

are still suppressed and manipulated in innumerable 

ways. For instance, masturbation is often recom­

mended to adolescents as the best way out 01' their 

sexual predicament. But if masturbation is the 

only form of sexual activity practiced over a 

period of several years, it may reoult in an 

impoverished emotional life, for masturbators 

isolate themselves in aituatlono where tho only 

objecto available to Datisty their sexual desires 

are their olm selvea. Thio excludes the possi­

bility of a sexual partnership and a tender 
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relationship with another hr·man being. Also, 

',cont~nual petting that does not lead to orgasm 

creates physical and psychic tension which may 

eventually inhibit normal sexual reactions. 

kWe must also bcar in mind that 

training and practice are necessary in the 

development of any ability. There seems to be no 

reason why practice of nexual behavior should be 

prohibited, and modern sex education cannot ignore 

this consideration. The same opportunity tor t~ee 

development ot spontaneous sexual activity that 

we called for in childhood and prepuberty must .. ~ 
also be available in puberty. 

"On no account tlust nonrepressive 

sex education be equated with the recommendation 

or indiscriminate indulgence in sex. Freedom 

calls [or the ability to act responsibly. It is 

mainly up to parents and teachers to convey this 

ability to children. Alex Comfort comments in 

his book Sex in Society, 'It is virtually 

lmpossible to persuade a child by lecturing that 

sexuality is a perfectly worthy component or 

11fe, and that its'ex~rcise calls fer the same 

reasonable restraint ao other social conduct, it 

we ourselves are inhibited or irresponsible.'" 

The AfterwOl'd, also written by Dr. Fleischhauer­

Hardt, restates the object of the book and her thesis. I 

Bet out the Afterword in its entirety (page 171): 

"This book ia aimed at open-minded 

people who are prepared to rethink and perhaps 

even qucstion their own attitude to human sexuality. 

The book came about as a result or my experience 

that many parento are not ~ut!iciently informed 

about sexual matters to understand the sexual 

development of their children correctly. In many 

caecs they are not even thoroughly'informed or 

aware of' their own sexuality, because everything 

~ -----~.~-~-
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to do with sex was suppressed in their o~n 

upbringing. 

liThe primary aim of this book is to 

finally do justice to the sexual needs of children 

and adolescents. This goal can only be reached 

by instructine adults thoroughly and realistically. 

Will l-IcBride I G photos portray sexual behavior in 

relation to physical maturity from birth to 

adulthood. The photoG show most'of the usual 

~orms of scxual activity. For those children and 

ado1escentn who have as yet had little experience, 

the pi.ctures offer at least a graphic introduc';ion 

,to s,ights and activities they will see and 

practice later in life. 

"We are relying on the ~isdom, 

illsight, and tolerance of parents ruJd teachers in 

the hope that Show Ne! may can tribute to the 

eexual liberation of children and adolescents. II 

The ~xp1anatory text is accompanied by photo­

graphic captions. A substantial number of the photographs 

are reproduced from the pictorial aection of the book. 

However, there are significant additions: a boy with his 

tin~er in his anus; an act or cunni1inguo; a young child 

under the legs of two younr, pcople. As was the cas;'in 

the pictorial scction, the peoplc sho~ in this section are 

all naked. Abundant photographs of male and female 

genita1in and sexual intercourse are included, as well as 

photographs conveying a messaGe of family warmth and unity. 

Masturba tory acUon, both male and female, 1a re,produced. 

The book contains an Appendix, dealing in detail 

with contraception and to a lesser extent vonereal disease. 

Shorter sections connern homosexuality and sexual behavior 

dis turba.'1(leD. 

On the last page of the book '*'Ul lofcBride 

describen the mechanics of the photoaraphy, and he writes: 

"The mOdals were all friends. Ex;:ept 

, for the cOitUD GCeneR, mothera and fathers of the 
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childr,en were present and helpful during the 

photographic sessions." 

It must be emphasized that in the photographic 

division of the book, the captions indicate that in many 

instances the younger children are watching or have had 

related to them the sex play of the older boys and girls 

and young adults; also, in the photographic caption in 

the text illustrating anal exploration, there may be 

another person present. 

Although my description of the book has not 

been brief, nevertheless it is not as detailed as I would 

have liked it to be. I have tried, however, to capture 

auffic1ent of the "flavour" arId the message to do justice 

to the submissions of counsel and to paint in perspective 

those contentious parts agninDt a canvass of the evidence 

and the law. 

I turn now to tho law applicable to th18 case. 

The accused company is charged pursuant to 

8. 159(1)(a) of the Criminal Code, which provides, 80 tar 

as ie relevant to this case: 

"Every ono co~~its an offence who 

• • • has in his pODoession for the purpose ot 

. . ,. distribution ••• ally obscene written 
. ~ 

'matter •••• 

The Defence submits thut the book "Show Me" is 

not obscene, ana in any event the public good 1a served by 

ita publication and diotribution, a defence provided for 

in subsections (3) and (4) of s. 159. 

"Obscenity", as far as this trial 1s concerned, 

inasmuch aa no Duggestion has been made that the Hicklin 

case has any application to the issues here, is defined 

in Bubsection 8 of s. 159 ns to1lows: 

uPor the purposes ot this Act, any 

publication a dominant characteristic of which 

is the unduc exploitation of sex ••• shall be 

deemed to be obscone." 

-~~---
- .-------
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The Crown contends that the following sections 

at the Criminal Code are germane to the issues here: 

I refer now to sections 157 and 158 of the 

Criminal Code. Section 157 provides: 

"Everyone who commits an act of 

gross indecency with another person is guilty 

of an indictable offence. II 

Section 158(1) provides that s. 157 does not apply to 

-, , • any act co~nitt~d in private ~etween a 

husband and his wife, or any two persons, each of 

who~ is twenty-one years or more of age, both of 

whom consent to the commission of the act." 

Subsection (2): 

"For the purposes of subsection (1). 

an act shall be deemed not to have been committed 

in private it it is comcitted in a public place, 

or if more than two persons take part or are 

present." 

The sole issue, as I have indicated earlier, 

is whether "Show He" is obscene or whether the company's 

possession of the book fer the purpose of distribution 

served the public good. 

The law pertaining to obscenity has been 

articulated in four cases: first, the case ot Brodie -.;;..==, 
which was decided in 1962 and is reported in 37 C.R. 120; 

second, the cnse of Dominion News, decided in 1963, reported 

in 42 C.R. 209 (both juugments of the Supreme Court of 

Canada); C. COICR Books (1964), 44 C.R. 219 (a judgment 

of the Ontario Court of Appeal); and the Prairie Schooner 

case, reported in 1970, 1n 1 C.C.C. (2d) at page 251 (a 

3udgment ot the Manitoba Court of Appeal). 

I apprehend the law, as distilled from these 

cases, to be: 

To determine whether ~ dominant characteristic 

ot a bo()k is the undue expJ.oitation of sex, regard ,'lUst be 

had () t~ the book as a whole and not to isolated photo­

graphs and passages from the text and captions, and (2) to 
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the purpose of th~ authors. Was their purpose a serious 

one, or was their purpose merely base exploitation? On 

the issue ot a dominant characteristic, the evidence of 

witnesses skilled in the subject of the litigation is 

admissible. 

The law assumes that there will be a certain 

exploitation of sex in obscenity prosecutions, and thus 

what is proscribed is the "undue" exploitat10n at sex. 

"Undue" is t.o be measured against t .... o criteria: (1) the 

internal necessities of the book itself, and (2) 

con,emporary C~~adian eO~T.unity standards. 

In relation to the standard of the internal 

necessities of the book itself, the remarks of Judson J. 

in Brodie at page 144, although dealing with a novel 

<"Lady Chatterley's Lover"), are nevertheless apposite: 

"The use at the word 'undue' 

recognizes that some exploitation of the theme 

1s of common occurrence. What I think is aimed 

at is excessive emphasis on the theme tor a baee 

purpose. But I do not think that th~re is undue 

explOitation if there i8 no more emphasis on the 

thece tha.'1 is required in tl'>e serious treatmeni: 

.of tJ:lc theme of a novel with honesty and upright-

ness. 

IIThat the work under attack is a 

serious work of fiction is to me beyond question. 

It has none of the characteristics that are often 

desc~ibed in Judgments dealing with obscenity -­

dirt for d~rt's sake, the leer of the sensualist, 

depravity in the mind of an author with an 

obsession for dirt, pornography, an appeal to a 

prurient interest. etc. . . . I agree with the 

submission of couns~l for the appellant that 

measured by the internal necessities at the novel 

itself, there is no undue exploltation. M 
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Now before analyzing the law pertaining to 

community standards, by way of parenthesis, it ought to be 

said that obscenity and pornography are not synonymous 

the one with the other. In that regard see Odeon Morton 

Theatres et al. (1974), 16 C.C.C. (2d) 185, a judgment of 

the Manitoba Court of Appeal. delivered by Freedman. 

C.J'.M. In my View, the word "pornography· has no precise •. 

fixed legal meaning, but is frequently associated with 

the stag movie wherein the beauty of sex ~s wholly 

denigrated by purely lUstful conduct designcd solely to 

ti t1l1ate and arouse. or wi th bocks and pictures dc':oted 

to vl01en,ce and sex, or advocating commonly ac.::epted 

sexual pervers i,ons such as bes tiali ty, or where sexual 

activity is treated in a revolting and disgusting manner 

-- an example (and one example only) of which would be 

lIecroJ?hil1a. 

Clearly, if this is what pornography is, a 

book may be obscene w.ithout being pornographic, although 

the converse would not ordinarily be true. 

As to the determination of contemporary 

Canadian community standards and the approach to be taken 

in a prosecution of this nature, I refer to the dissenting .. , .... 
judgment of Freedman J.A. (as he then was) in Dcminion News 

and Gifts (1963). 40 C.R. 109. adopted ~ 1212 by the 

Supreme Court of Canada on appeal and reported in 42 C.R. 

209. In the report in the !1anitoba COI.1rt of Appeal, at 

pages 126-127, Mr. Justice Pree~ stated: 

"Tho/?e standards are not set by 

those of lowest taste or interest. Nor are they 

Bet eAclusively by those of rigid, austere, 

conservative, or puritan taste and habit of mind. 

Something approachlnB a general average ot 

community thin~ing and feeline has to be discovered. 

ObvioUdly thiu is no eaoy task, tor we are seeking 

a quantity that is elusive. Yet the effort must 

,be made if we are to have a fair objective 

standard in relation to which a publication can be 
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tested as to whether it is obscene or not. The 

alternative would mean a subJective approach, with 

the result dependent upon and varying with the 

persopal tastes and predilections of the particular 

judge ~ho happens to be trying the case. 

"Community standards must be 

contemporary. Times change, and ideas change with 

them. Compared to the Vic torlan era. this is a 

liberal age in which we live. One canitestation 

ot it is the relatIve freedom with which the whole 

question of sex 'is discussed. In books, magazines, 

movies, television, and sometimes even in parlour 

conversation, various aspects of sex are made the 

subject of comment, with a cando~ that in an 

earlier age would have been regarded as indecent 

and intolerable. We cannot and should not ignore 

these present-day attitudes when we face the 

question of whether 'Dude' or 'Escapade' are 

obscene according to our criminal law. 

RCo~~unity standards must be local. 

In' other words, they mus t be Canadian. In applyillg 

the definition in the C=imi~al Code, 'We must 

. ,detennine what is obscene by Calh'adian standards, 

regardless of attitudes which may prevail else­

where. be they more liberal or less so. 

NI think I should add my view that in 

cascs close to the border lina, tolerance is to be 

preferred to proscription. To strike at a publica­

tion which is not clearly obscene may have 

rcpercussions and implications beyond what is 

immediately visible. To suppress the bad ia one 

thing; to suppress the not so bad, or even the 

possibly good is qu~te anothur. Unless it is 

confined to clear cases, suppression may tend' to 

inhibit those cr,en ti ve impulses and endeavours 

which ought to be encouraged in a free society." 
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Again, parenthetically, I pause to note that 

in the Ontario Court of Appeal in Times Square Cinema Ltd. 

(1971), 4 C.C.C. (2d) 229, Jessup J.A. held that experts 

may testify a~ to the community standard of tolerance in 

an obscenity case. 

In C. Coles Books, involving the novel "Fanny 

Hill", Porter C.J.O, giving the judernent of the Ontario 

Court of Appeal, concluded that an "objective" test should 

be applied to the question of undueness, and on that 

qu~stion the standards of decency and the measure of 

tolerance in the community must, albeit entailing diffi-· 

culty, be anse~sed in relation to the treatment of the 

subject matter of the book. 

Finally, in Prairie Schooner, a judgment of the 

Manitoba Court of Appeal, Dickson J.A. (as he then was) 

defined community standards of acceptance, i.~., tolerance. 

At page 269 of 1 C.C.C. (2d), His Lordnhip wrote: 

MIn the Great West News case we 

referred to contemporary standards of tolerance. 

I have no doubt, as Dr. Rich testified ••• a 

distinction .can be made between private taste and 

standards of tolerance. It can hardly be questioned 

that many people would find personally offensive, 

material which they would permit others to read. 

Parlia~ent, through its legislation on obscnnity, 

could hardly have wished to proscribe as criminal 

that which was acceptable or tolerable, according 

to current standarda of the Canadian community ••• " 

Thus the law is not so much whether .the book 

1a acceptable according to community standards, but 1s it 

tolerable by those standards in the context of "unduenesa M? 

The question is n?t whether the community will positively 

accept the book, it is not whether pernonal standards are 

affronted by it, but whethe~a gencral average of 

community thinking and belief would ehtail no objection to 

the book being seen and read by those members of the 

community who wished to do so. 
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Before canvassing the evidence, two submissions 

-- one by the Defence and one by the Crown -- can be 

disposed of as pure questions of law. 

Mr. Williston contended that the threat by the 

Crown Attorney to prosecute the accused company unless 

the book ~as withdrawn prior to any complaints being 

received by the police about the book, in itself, consti­

tuted a lawful justification or excuse for MacMillan to 

cont,inue to have it in their possession for the purpose 

of distribution. This submission does not take into 

account that the words " .... ithout lawful justification or 

excuse" do not appear in the subsection under which the 

accused is charged. Those words, which have a precise 

legal connotation, appear in subsection (2) of s. 159 

and not in subsection (1), where the sole issues are 

obscenity and public good; and the phraoe "witHout legal 

justification or excuse N is wholly irrelevant to this 

case. 

The Clown submitted that sections 157 and 158 

of the Criminal Coda were Parlirunent's yardstick of 

community standards in the assessment of the word "undue" 

for-the purposeD of s. 159. The Crown contended that 

some of the photo~raphs in "Show Me" were tantamount to 

the reproduction of acts of gross indecency pursuant to 

B. 157. in that, if committed by husband and wife, thay 

were not oommitted in private, by renso.) of the presence 

of the photographer; and if committed by unmarried persons 

under 21, consent would be immaterial, by reason of 

s. 158. 

. At this stage of the judgment it 1s unnecessary 

tor me to decide whether some, if any, of the photographs 

constitute reproductions of acts of gross indecency. It 

has been held by the Supre~e ~ourt of Canada in the case 

of Johnson (1973), 23 C.R.N.S. 273, that dancing in the 

nude in a theatrical performance is not thereby "immoral" 

for the purposes of s. 163(1) of the Criminal Code merely 

because nudity under certain circumstances is an offence 
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under s. 170. Sections 163 and 170 are contained in 

Part IV of the Criminal Code, which also includes, S.~., 

s. 171, involving loitering in a public place. In the 

Johnson case Rttchie J. said, at page 278: 

"This suggestion that an act becomes 

'immoral' because it has been mnde an offence by 

the Parlia.':lent of Canada is to me a completely 

novulone. It would euan, ~.~., that it is a 

·'breach o! mo~al standards in Canada' to 'loiter 

in a public place and in any way obstruct persons 

who are there', contr~y to s. 171(c), a section 

which, like 3. 170, appears under the general 

heading of 'Disorderly Conduct'. For my part 

this reasoning does not assist ms in detet-mining 

what Parliament intended by the use of the word 

'immoral' under s. 163(2)." 

For the dame reasone I would hold that merely 

because an act depicted in a photograph may constitute in 

the circumstances an act of gross indecency under Part IV 

of the Criminal Code, it is not thereby rendered ipBO 

~ obscene pursuant to s. 159, found in the same Part. 

The fact that such acts may constitute an offence under 

other sectionD of the Code may well be relevant and cogent 

in the determination of the question ~r obscenity, but it 

does not follow that they are ~ ~ obscene. Obscenity 

is defined in s. 159(8) of the Codej and had Parliament 

intended that obDcenity was to be equated t~ a ~epiction 

or narratioll of sexua.l offences proscril,led by th~ Criminal 

Code, it could easily have said no in tho Dubsection 

itself. 

I consider next the evidence callod by the 

Crown in this case. 

Dr. Jerry Cooper, a forensic psychiatrist who 

ha's h'ad experience in community psychiatry involving 

mental health problems, was the fJrst witness. Dr. Cooper, 

the father of fOUl' chJ.ldren, analyzed the book against 
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the SIECUS (Sex Infor~ation and Education Council of the 

United States) euidelines, to be found in a ~ook entitled 

·Comprehensive Textbook of Psychiatry,· 2d edition, edited 

by Freedman, Kaplan and Sadock. 

Against that background, Dr. Cooper found that 

the book fell far sho~t of fulfilling the guidelines.' He 

testified that the photographs of the enlarged penis and 

the sexual intercourse close-ups would be frightening to 
, 

a young girl and exploited sex, and that the capticns and 

one of the photos (particularly that of anal discovery) 

had eleeents of voyeurism and invited children to watch 

their parents' sexua), activity. He expressed the view 

that the suggestion of what to do if children entered 

the bedroom durine parental ocxual intercourse constituted 

emotional blackmail and could only be followed by 

sophisticated parento and childr~n. Dr. Cooper drew an 

·erotic" inference from tho f<:l.d that there were 69 

photographs in the book,' He considered that the pregnancy 

and childbirth photographs would frighten children consider­

ably, and that a photograph showing a moment prior to 

penetration or immediately after withdrawal would cause . . 
anxiety in children. 

Dr. Cooper felt many of the captions were 

"stupid ,. and "confusing" j that the book itself was diffi­

cult to understand, unclear, confllsing, its purpose 

problematic. He was of the view i.;hat the book failed to 

talce into account the feelings oJ: other people or the 

intellectual and emotional aDpects o{ love, and that it 

encouraged family sex games with implications of incest 

and IIsub-incest". One Of his principal attacks on the 

book was his view that it totally lacked guidelines for 

its use and hence there waci,l,a potential for damage. He 

fclt the book's attitude towards elderly poople was a 

pejorative onej and in caoes where fathers aro playing 

with their daughters naked, ho queried where gratlfication 

bogan and innocence ended. 
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He testified that another torm ot emotional 

blaclana!l man .tres ted i tselt 1n the book in that its thrus t 

was that oociety 10 sick it it tries to suppress tabo08. 

The book also preached a talse gospel, in Dr. Cooper's 

view, 111 that it characterized the beaut·i.ful (that is to 

say, the children) as good and the uely (that 1s to say, the 

elderly' people) ao bad. 

He faulted the book as it made no mention ot 

the postponement of gratification. He felt that it 

exploited sex education and the public and perhaps the 

models, who ordinarily would have been paid tor posing. 

Dr. Cooper said the book hud elccents of pedophilia and 

that it would stimulate fantasies. He was of the view 

that only 2% of Canadian parents have sufficient acumen 

and sophistication to use tilis book with their children. 

He equated the sexual intercourse, fellatio and cunnilingus 

ccenes as pornographic, warranting being banned in relation 

to children. 

Paraphrasing Dr. Cooper's evidence somewhat, 

he capsulated his testimony as follows: Taking the book 

as a whole, the photOGraphy is flood: very little educa­

tional merit:c.U1 exploitation of sex: sensationalism. 

It is experimental and avant-gard~. Although it moves 

trom a repressive society, it is too far ahead ot its 

time. The public are exploited as the author's credentials 

lend an aura of respectability to it. Its potential tor 

harm outweighs any potential good. Experimentation is 

dangerous, leading to all sorts ot unknown consequences. 

Children shOUld not be the aub~ect of ex~erimentation. 
The book is on a par with porno~raphy 

c and conatituteo an . 
undUe explOitation Cit sox. 

Dr. Cooper conceded the l~gitimacy ot genitalia 

depiction where a book is deoi~ed 1 ~.. as a too tor sexual 

orientation or education, but he testified that "Show Me" 

would not assist in averting the sort of problems which 

bring peopl~ to psychiatrists. 
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Dr. John Fotheringham, a specialist in child 

psychiatry and the father of four children, testitied. 

He detected no ~ between the text, ·.:hich he described 

as good, and the photograph5, resulting in difficulty in 

presenting the book to people, as the photographs need 

explanation (in his view). He felt that thE captions were 

devoid of information, nor did the photographs transmit 

paeful information. He concurred with Dr. Cooper as to 

the bookls derogatory attitude towards older peoplej the 

promotion of intra-family sexj the lack of guidelines; 

the emotional blackmail; the book's limited value as 

only exceptionally well-adjusted parents could use it: 

the frightenine aspects of the oversized male genitalia; 

the anxiety developing out of the childbirth scenes, the 

tailure to advocate postponement of gratification, and 

the blurred division between education and gratification 

whica the book rr.ight entail in parents and children who 

were less than exceptionally well adju5ted. 

Dr. Fotherineham felt that the book tostered 

!o~r attitude~: (1) that nuuity in the family is gOOd; 

(2) -that sexual intercourse need not necessarily take 

place in private: (3) that it 1s important for children 

to view sexual acUvity: and (4) that parents' handling 

their children in the nude is good. 

In Dr. Fotheringham'o view, masturbation is 

encouraged in the book, and it ought not to be because it 

might put children orf sexual intercourse in later years. 

He finds that the emphasis is on physical love and not 

teeling, regard and respect; that the book negates privacy. 

Although he could not definitely say it would cauee harm, 

he recommended against the use of the book and felt that 

oo~e ot its attitudes and photographs were contrary to 

contemporary Canadian community standards. 

This witne50 took the position that many of 

the conflicts besettJ.ng people in the sexual. context might 

be resolved by the une of "Show Me", but its use might 
.', 
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give riee to other equally seriouo conflicts, such as 

those arising out of in tra-tamlly 1M· ..... 

Although he would not ban any book, he relt 

"Show Me" should be restricted in tttrma of place of 

availability, and he cxpreosed concern at cnildrflD having 

the book in the absence of their parents. Describing the 

authors 'as slick and ~uperticial, his major concern wae 

wit.h the quality of the book as an edUcational tool. 

Dr. Marshall r.!cLuhan internationally known 

teacher, philosopher and ~cholar of ~1edia and communications, 

and rather of six children -- looked at the book carefully 

but said he did not read it in detail. He found that it 

abstracted sex from social life, and hence it was 

extremely fragmented and ~PQcialized. Its message, he 

said, was "Kicka for all and all for kicks", camouflaged 

by a do-gooder a ttl tude; the hI • .ci cks" were encouraged by 

the captions. Defining pornography as the divorce of sex 

trom all other aspects of human living and as the spe'cial­

bed selection of one part of the body .... tthout regard for 

its totality, Dr . .McLuhan branded IIShow Me" as pornographic. 

He testified that the text ought to have been replaced by 

a \:Jound track with yelps, g:runts and screams to accompany 

the photographs. 

"Show Me", he asserted, ie inconsistent with 

the survival of private identity and as such is reminiecent 

of the philosophy of Nazi Germany. He summarized his 

evidence on this aspect of the book with the aphorism 

"Everybody is a nobody at the ball park". 

By reason of his tr~inins, Dr. ~IcLuhan eaid 

that he could pacs judgment on the book without reading 

the text completely. 

Father Drake Will, a prieat of the Roman 

Catholic Church and director of CORE. whoso background 

eminently qualified hi~ to testify, gave evidence that the 

book does vet'y badly what it ceto out to do, and that it 

1s not for children. He aocribed to it the epithet "organ 

recital" :rather than a teaching of facily values. In hie 

{) 

, 

4 

! r 

I 

30 

" " 

69 

view,the book advocates pleasure in the sense of titilla­

tion as the only value, wholly severed from the framework 

ot the family and without any emphasis on responsibility. 

William Deane is the administrative assistant 

.' ' .' to the Department of Student Services in the Boro\;gh of' 

... ~~i.. ",~orth Yor.k, the father of two children, a physical educa-
;f'~; : . .f. ... :. _~, ,,~~. 

~~~~·'··)10n teacher who has taught a course on seXual education. 

..0' ~~.: In the Borough, he pointed out that "family life" courses 
..").~ .. ' ~~, 
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are taught only incidentally at elementary levels, such 

as answering questions that children may have about 

guppies and hamsters. At 16, however. a formal course 

approved by the Minister of Education is given, emphasizing 

the tamily value aspects at sex education. And I received 

the impression tram Mr. Deane that teachere are of the 

view that parents largely ignore the sexual education ot 

their child:t"en. 

"Show Me· is neither approved tor use in 

OntariO ,schools nor used as a reference tool in the 

Borough. Mr. Deane expressed grave doubts as to whether 

the latter would ever come to pass. He tound the book 

difficult to use, both as parent and teacher, and he felt 

there would be a public outcry from parents it the book 

was used in the ochools. Particularly at the lower 

levels, he felt it would not be accepted by the parent 

population of their .'lchools. lie attributed this to the 

repressive and sex negative a,ttitudes in CE.nadian society, 

where people f&el guilty, he testified, about going 

downtown tor a good dinner. He said that the "anything , 
goes· standard of "Show He" wouldn't wash with people 

harboring such attitudes, and he would be worried about 

the reaction of the multi-ethnic cultures. 

He could not accept the photographs in the 

book, although he conceded the author's sincerity and the 

acceptability of her message. 

He believed that some teachero might be able 

to use the book effect~vely in the classroom, while others 

could not. The children, he ouegosted, were unconsciously 
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exploited in the' photographs, and he complained that not 

only were pe~fect people portrayed, but ~he book was 

directed to a W.A.S.P. society, omitting black and oriental 

people. Mr. Dea~e described the captions as non-sequiturs, 

incongruous, confusing and in poor taste. Asserting that 

pal.'ents, not teachers, ought to shoulder the responsibility 

tor sex education, V~. Deane ascribed to the community 

the right to set the parameters thereof. 

This witneso would not ban "Show Me", but he 

would restrict it in terms of place and person. He would 

~lso have no objections to parents using "Show Me M with 

their chi14ren if those parents thought it was right. 

Dr. John Arcstrong ia married with four 

children, a psychiatrist, director of Community Services 

and well-known for his expertise and experience in the 

field ot alcohol addiction. Generally he opposes the 

banning of books. As a practitioner, he pOinted out that 

BOX interests and problc~s come into all of a psychia­

trist's 'case work. He found it difficult to appreciate 

·Show Me" as a good book towards achieving a general 

understanding of sexual matters, particularly by younger 

children. The book is technically we~l done, he said, 

. but the message is not to his liking, as in his view it 

presento and extolo a very liberal type of sex. activity 

to be taught to children at an early age. He disliked 

the ·you're backward it you don't agree with us" theme. 

He deplored the bOOk's failure to'articulate when a child 

can bring a responsible involvement to sex activity. 

The text is good, but unrelated to the photos, 

an~ the book is entertainment rather than edUcation. Its 

m~1ti,thrust io the enJoyment of phyoical sex -- although' 

not to the complete exclusion of other aspects of human 

sexuality, nevertheless sufficiently DO to render tho book 

not completely helpful to children. 

Some children, he testified, might be 

trightened by the overoized penis. 
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He synopsized his views as follows (and again 

I paraphrase): "Speaking impressionistically and 

speculatively, the problem is the children's inability 

to distinguish what is an appropriate stage of readiness 

to assimilate the material -- and some par~nts might even 

~volvc the child in some form of sexual activity that 

the child is not ready for." Dr. Armstrong would not 

recommend the book nor did he believe that his parent­

patients, who he thought were representative of a crosa­

section ot the community, would want to use it. He 

paralleled Dr. Potheringham's testimony in giving evidence 

to the effect that even though in Bomo instances it 

patients had had sexual education sexual neurosis might 

be avoided, nevertheless the new sexual freedom has . 
resulted in different types of sexual "hang-ups". 

Dr. Ar~~trong felt that aome parents could 

use the 'book wisely and others could not. 

Lorraine Deane, the wife of witness William 

Deane, was a trustee of the North York School Board for 

eight years, and she testified as to the problems 

encountered by people sponsoring a course in the Borough 

on sex education entitled "ra~ily living". Indeed, she 

pOinted out, sex education ia a touchy, delicate and 

opinion-splitting issue in the parent school population. 

Mrs. Deane thought "Show MeN was unresponsive towards 

helping people. She classified it as stark, and the 

photographs "scared" her. It was not a book to educate 

children, and it did not meet conununity standards. 

I turn now to the evidence of the Defence. 

Thomas McCormack ia the President of St. 

Martin's. Press in New York, the publishers of the book. 

He is married,' wi th an eight-Yflar-old son. True it is 

that he might have some interest in the outcome of this 

case; nevertheless it is manifest that he was a 

well-educated, intelligent ond thoughtful person. 

"Show Hell waa not published for money and ia 

the only sexually explicit book the publisher could find. 

-----~ . ..----------- -- --
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Prior to accepting a book for publication, St. Martin's 

asks whet~2~ the book does som?thing "worthyM. Mr. 

McCormack was skeptical abcu t "Show Ne" initially and 

tock time to adjust. He ascribed his initial skepticism 

to his lack of exposure to sex studies as a child. He 

testified that the author (Dr. Fleischhauer-Hardt) had 

all the credentials of a reliable authority, and he 

understood her thesis to be that a child should be 

completely exposed to sex from as early an age as possible, 

that there was value in a frank expose and there was no 

valid reason why anything should be held back. 

The book h."s been proflecuted and not convicted 

in one form or another in l-lassachusetts, New Hampsnire 

and Oklahoma, although the approach in the State Courts 

varies significantly from the legal position in C~1ada. 

"Show Me" is recommended by the American Library 

Association. 

In her refusal to inhibit sex as being "eVil" 

and "wrong", the author's intentions are sincere, he said. 

There is no other available material for children in 

~hich sex is treated as an everyday natural thing. Mr. 

McCormack today espouses the view that children should 

consider sex to be as normal and natural as television's 

suppertime production "Star Trek". 

Classifying the book as one of sexual orienta­

tion, attitude-{orming rather than primarily informational, 

Mr. McCormack thour,ht it would do a lot ot good and that 

its disadvantaBes were outweighed by its advantages. 

Reverend Erooks is a United Church minister, 

with a family, who has been extensively involved in marital 

counselling, 9~ of which has involved se~ual problems. 

He also has counselled fellow ministers in that regard. 

Teen-aged counselling wan aloo within his scope of 

experien,ce. 

The author's purpose, he Baid, was to present 

a bOQk tor parents to use with their ohildren to acquaint 
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them with the functions of thej,r sex organs and the 

relationship established out of sexual contact. The book 

successfully does that. Sexuality is treated directly 

and honestly, and not immorally. The photographs are not 

erotic but assist in eliciirng questions about sex. 

Reverend, Brooks would. recommend tha book, as he believed 

the average Canadian parent could use the book for the 

author's stated purpose. He felt lt was neither 

offensive nor harmful to the community, promoting 

neither promiscuity nor permisfliveness; the captions 

constituted a running story with a unifying thread, and 

the public good was served by the book, in his view. 

He disfavoured any form of censorship, and he has used 

the book with hie two younger children and has discovered 

no invasion of privacy. Although he would delete some of 

the photographs~ it would not concern him if the book 

te~l into the handfl of children without parental guidance. 

Rabbi Gunther Plau'~ has been 'associated with 

Hol! Blossom Temple in Toronto for 15 y~ars. Trained in 

the law, he is now an ominent theologian who relates with 

other faiths. Rabbi Plaut was not otfended by MShow Me", 

which he felt was novel in its use of photographs. The 

book, he said, tries to register :>.uthentic emotions ot 

children and would be useful if usp,d by careful. concerned 

parents. Unless a page is taken out of context, no 

question of base or improper purpose arises. The book as 

a whole triea to fill a need, and the public good ia 

served, he said. Rabbi Plaut considered the book 

acceptable to a great majority of Canadians, altho~gh 

clearly some groups would object to it. He opposes 

censorship generally. 

The book, he said in croBs-examination, shows 

reverenCe for tho family, other human beings and the 

reproductive process. No disrespect for older people 

waD demonstrated, but rather the book manifested the 

desire of children t'o identify with their elders, such as 

their mother and father. He thought the book fitted in 

" 
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with the best traditions of what the community is trying 

to do with sex education. On the issue whether the models 

havebeen exploited. Dr. Plaut would not wish to interfere 

wi:h the judgment of parents permitting their children 

to pose. 

Dr. Robert Pos is Professor of Psychiatry at 

the University of Toronto and Chief of Psychiatry at the 

toronto General Hospital. His credentials and his 

achievements are impressive. As a result of reading the 

book for 25 hours over a 'period of two weeks, he felt 

it was the most influential book on sex published in the 

last 100 years and that there were no psychiatric reasons 

why it shouldn't be published. 

In his professional judgment, the three great 

molders of sexual attitudec were Professor Krafft-Ebing 

(author of "Psychopathia Sexualis" in 1886), Sigmund Freud 

and Kinsey. I am quite satisfied that in Canada, even 

if Kra!ft-Ebing's book is available, it is little read, 

and that the works ot Sigmund Fraud have diminished 

considerably in i.nfluence. Therefore I do not intend to 

canvass Dr. ros' evidence of the esoentials of Krafft­

Ebing's and Freud's thinking. He said that Kinsey's books 

·Sexuality in the Human Male" (publiohed in 1948) and 

·Sexuality in the Human Female" (publish7d in 1963), 

descriptive of ~exual practlse~ in the United States, 

caused an impact on and a rc-thinking by people who read 

of the universality of oex play &oongst children, a 

COllclusion reached by Kinsey as a result ot 18,500 

interviews. 

Dr. Poo prefaced hlH exposit jon of what he 

believed to be the current view towards sexuality with 

the observation that psychiatrists tend to view society 

through their clinical cxpcrieilce, which is pri!Darily ~ th 

sick peopl~. His evidence was th~t the view today is 

that sexuality is pleasurable and non-injurious to a 

consenting partner, if not promiscuouo. It is now 
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recreational, not procreational, and it involves moral 

and religious values. 

Sexuality, he testified, peaks in youth, at . , 
.J." 

a certain pe~iod when the role of parents becomes very 

import~t. That role is to see that natural impulses are 

molded in a ma'trix of what is acceptable to the community. 

The role involves the development of morality. Children 

must receive truthful and not false or spurious information. 

"Show 11e", in his view, intended as it is for parents and 

children and the average reader, 15 appropriate within 

the context of current sexual attitudes and the role of 

the parents. The parents must read it first, as they must 

get in touch with nexual reality. They will find that the 

'book emphru;izes t:1P. ~ of sexuality and the importance 

of parents as Op.xuru. educators. in his opinioll. 

In "Show Me", pe.'ple come across healthy and 

strong, and heal th will no t le<.',d to the form of psychosis 

associated, ~.Ji., with 'the movie "The Exorcist". 

Dr. Pos testified that the sexual education of 

a child should start at age three, and sex play between 

five and eleven. He thought that menstruation should be 

explained to a girl before she went to school and a "wet 

dream" to a boy before he had one. 

The child will be comfortable with tp.e book if 

his parents arej and in Dr. Pos' view most parents c~ use 

~1e book. As long as the parents present an explanation, 

the disproportionate organs can be dealt with realistically 

by the child. Dr. Pos equated the childbirth ~cenes to 

the Cruc'ifixion, in terms of thP. happiness depicted, rather 

than the pain. He thought there was no harm in confining 

the book to beautiful people, as beauty is the medium by 

which the message gets across since if beautiful people 

act in this way, auch actions will be considered 

normative. 

Nudism generally (~.g., at the break~ast table) 

'vas not encouraged by the book. lfudiom ~ !lJ!. does not 

titillate, Dr. Pas giving as examples Japanese men and 
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women bathing tog~ther and European women breast-feeding 

their babies in church. 

As incest is a u~ivcr5al taboo, HShow Me" will 

Dot lead thereto. Nor d th b oes e oak advocate anti-privacy 

for adults engaging in sexual intercourse. Neither will 

using it lead to indincriminatc sexual relations in or 

among the falnily. Such use will, however, increase the 

tolerance of parents to b a serve sexual play amongst 

siblings. The book does not promote pro~iscuity, nor is 

such carnality in~erently a potential as a result of the 

bOOk's use. Contrariwise, the emphasis is on a healthy 

family with concomitant tenderness and regard for feelings. 

The book is no protagonint for voyeurism, " 

deficed by Dr. Pas as hgetting kicks from watching the 

facial expressions of people durl"ng .... sexual actiVity", and 

the captions do n.at indicate to Dr. Pas that the 

commentators are watching sex play. 

Pedophiliacs would not be interested in the 
book. Dr. Pos conceded that the book does contain elements 

of "emotional blackmail N., but 11e dd d th a e at, in his view, 

so do most of'the world's greatest religions, giving 

certain specific examples. He says that we res~nt the 

"emotional blackmail" because of our Victorl'an upbringing. 

Dr. Pas testified that there was no portrayal 

of disrespect for older people. that the parent need only 

explain ~o the child that ·gra~dpa" looks upset because 

he cheriflhes different valu.:s than the explainors. 

The photographs are most Useful in acquainting 

the parent with sexual realities bucause of their graphic 

quality. There is no impropriety in "he lack of step­

by-step relationship of the written text to the photographs, 

since the photographs enable the child reader to acquire 

an awareness of what the other sex looks like. Fellat.1.o 
is acceptable, and in any event 32 of the photographs do 

not pertain to sexuality, and the book i s definitely not 
concerned. solely with phys ieal love. 
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According to Dr. Pos, the author (Dr. Helga 

Fleischhauer-Hardt) has rad considerable experience in 

dealing with parents and young children, and the book 

was written on the basis of tr~t experience. The conclusions 

in the book are substantiated by clinical research. 

The Afterword at page 171, to which I have 

already made reference, is illustrative of a worthwhile 

purpose, according to Dr. Pas. It mayor may not be that 

Canadian society is prepared to accept the book. Generally, 

Dr. Pos opp05ed cerlsor5hip. AlthouBh he queried: the ethics 

of experimenting with this book on children, he had no 

doubts of the ethics it the parents had given pel~ission 

to have their children photographed. 

With the book Dr. Pas would hope for an 

att1tudil'al cha..'lGe to what is normative in behaviour. 

He testified that the book might be a contribution to 

this. 

Dr. James dhan is involved in family medicine 

and full time psychotherapy where sexual problems are 

involved. He is married, with four children. He testified 

that the book is designed primarily to assist adults in 

teaching their children ,about sex. The book's message is 

that sex is pleasurable and healthy and not to be looked 

upon with"fear, guilt or shame. The photographs, which 

are neither harmful nor provocative, are indicative of how 

children learn. 

Dr. Whan's evidence was that the public good 

was served by the publication of the book, and he based 

this opinion upon 12 years of clinical experience. He 

has seen many people who have illnesses such as ulcers, 

and such people react to stress as a result of problems 

with their spouse9. He says there is a great need for 

more enlightened knowledge about sexual matters. People 

are ignorant of their :')odies. and this leads to, shame and 

guilt feeling$, Such people are unaware of their sexual 

needs and they are unable to comnunicatc their nceds to 

other poople. lIe felt the book i!l a otcp to liberate ' 

1'7_' ~( _. __ 
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people from their own guil t sensations and rep:.'essed 

needs. He said that people require sex and can't fulfill 

their.requirements~ ahutting ouch need off early in life 

with resultant psychosoO::.Itic illness. 

Mrs. Ann Barre tt .. , .... ho has two daughters, is 

the executive secretary of SrECCAU, the co-author of a 

aez education course for Grade 6 students in the Borough 

ot North York, and was formerly a high-school teacher. 

She found "Sho .... Me" to be warm, open and 

She unique tram the standpoint of the U5e of photographs. 

~ttribute4 to Dr. Pleiuchhauer-Hardt an objective of 

showing the naturalness of the human body, and the recog-

ni tion of the na' Iral curiosity of children in respect of 

their own bodies and the bodies of others, with regard to 

breast sizes, penises, circumcision and the like. "Show 

Me", she testified, provides ~~ opportunity to get at 

Nfeelings" when parent and child per~se the book together. 

She said that all Grade 6ers poasess this 

curiosjty, They want to know how it happens -- "Where do 

the arms and letn go?" "How do I get my penis in?" 

She said that children are reluctant, and parents ought 

to say, "It's O.K., r was like you too." 

"Show Me", she said, helps people to sort out 

their feelines ar.:i attitudco and provides an opportu.n.!.ty 

(or the parent to diseuoo the ranGe of sexual conduct 

(~.! •• fellatio) wi th their children. In Hrs. Barrett's 

view it is much easier for a six-year-old to become '. 
acquainted with the r~'1ge of "ho ... · it 10 II than a 25-year-

old. 

The witness Uses the book in adult courses, 

and her pupilo are at ease with it. She knows of no other 

80 satisfactory reference book. 

Dr. Elizabeth Brodie is a psychiatrist, 

specializing in psychotherapy mostly with people wishing 

to achieve a better degree of adjust" .;.:t in occupational 

and sexual relations. 
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The book is directed, in her view, both towards 

parents in their cwn right -- namely, their own thinking 

about sexuality when they themselves were children -- and 

to their children in terms of sexual education in conjunc­

tion with their parents. 

Innovative and daring in the manner in which 

the material is presented, the author treats the family 

w~th the u~~ost respect, in the view of Dr. Brodie. She 

discovered several references in the text treating the 

family as a unit and containing expressions of love and 

warmth. Sex is not dealt. with as a separate entity, the 

text dealin~ with moral values and the whole conveying 

a sense of responoibility in the area of sexuality and 

morali ty. 

The book is not hru'mful but healthy, serving 

the public B:c-.od, as otherwise she fears that parente will 

transmit their own inhibitions to their children. Dr. 

Brodie found no element of "emotional blackmail" nor 

exploitation, as the child mndels appeared to be 

"comfortable ". If parents d inclose a sense of ahock upon 

discovery of parental sexual intercourse by their children, 

the harm conveyed thereby may be incalculable, in her 

view. 

Dr. Beryl Chernick and her husband, practising 

in London, Ontario~ nre well known for their work in 

mental health and the ~exual reGion. They have three 

children. She wao pleased With "Show r.:e", which reflected 

a qual! ty of "caring" o.nd an interaction between parents 

and children. She felt that this kind of material might 

avert tragedy. She ~hared the viewpoint of ot~er 

witnesseo that the adults must asaoss their own attitudes 

towa~ds sexuality, obtain adequate information, become 

at ease with the book and una it with thei~ children. 

The Chernicko have eiven extensive presentations in many 

parts of Canada and elnewhe~et according to Dr. Chernick: 

and she aaid that 'at each of them, adults tell her that 

they hope their children will be ~ore comfortablo in 

sexual m~tters than they aI9. 
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The book servos tho public good as it is a 

use£ul resource and one o£ the few available. The witness 

bp.lieved that some community standards would be Violated 

by the book but that others would welcome it. It is true 

that the former group would consider parts of the book 

erotic; however, "Show Me", she said, is not a "how to" 

book. The photos simply tell it as it ia. It masturbation 

ia not discussed, £or example, boys and girls receive the 

impression that it is ~ong. 

Finally, she £elt that there was no exploitation 
ot children in flShow Ne". 

hot; 

Dr. John Lamont is an obstetrician engaged in 

sexual edUcation and coun .... ~elling. Hi I' i 1 s c In ca experience 
reveals that many o£ his patients have had traumatic 

experiences in ch11dhood. fiSh M II ow .e presents the questi on 
ot childhood and adolescent sexuality openly and 

comfortably. It candidly states the idea that sex is 

run and is Dupportive ot the married relationship. It 

lays emphasis on a healthy body, stressing the married 

relationship, love, trust and ,affection in terms of the 

sexual relationzhip. 

The attitude of the book towarrts older people 

1s wrong, according to Dr. Lamont. 

The purpose of the book, in h1s View, is 

twotO}.d: first, to Dtate that adolescence involves sexual 

beings: and secondly, to be a ereat help to parents in 

teaching their children about sex. It is also a great help 

to prof(~ ssionals for educating parents in the manner in 

which they can broach the topic wi th their childre,n. 

"Show Me" serves tho pl~bl1c good, and in toto --does' not offend contemporary Canadian community standards . , 
even though it might shock some people. Notwithstanding 

ita SUpport Of the family concept, the book seems to 

prctmote extra-family oexual relationships. The photo­

graphs, however, ~ft n~t exp,loit the childrenta privacy, 

they having consented. 
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The final witness was a physician, Dr. Saul 
{ 

Levine, who is the father of three children, with one of 

whom (aged nine) he has used the book, which he character­

ized as neither prurient, erotic, corrupting nor dangerous 

to children. The purpose is underlined by idealism, 

without exploitation. If parents arc "comfortable" with 

the beck, they can use it in the education of their 

children -- and clearly some parents will not be able to 

do so. 

"Show Btl" Gt~rves the public go .. d and is not 

offensive to contemporary Canadian community standards. 

Dr. Levine is baSically opposed to censorship. 

.. .. .. .. .. 
I must consider now whether "Show Me" is obscene 

within the ceaning of the Criminal Code, and if BO, whether 

it serves the public good or whether it goes beyond what 

serves the public good. 

I approach this decision not only in the light 

of the law as set forth earlier in these reasons but also 

against the baclcground of certain import~~t, vital 

considerations. Freedom of exprension is a hallmark of 

a tree society. Curtail and erode such freedom, and 

liberty withers away. Censorship is an attribute upon 

which totnlitariuni~m in all its forms flourishes. 

However, there cannot be unbridled freedom of expression. 

As Mr. Justice Holrn('..) ob:;arved, freedom of expression does 

not embrace a false cry ot "fire" in a crowded theatre, 

nor aoes it include (as a witnesG here related) a statement 

in Cen tral Park tn '"artime to the effect that a troop 

,ahip ia departing nt 11:00 p.m. And it ia stating the 

obvious that freedom of. cxpreadon Is limited by the la'~ 

;i.toelf, and canctiono dil.'ectcd ,1..;...tins1; oedi tion, olander, 

obscenity and the like. 

A frau society dDp~ndo for its vitality on a 

moral ~·oundation. No such souict,Y can exist Or continue 

to eXist, absent the pt'llS(mCe and preoervtltion of a 
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strong moral fibre. This in part is fostered by 

Parliamentary proscription. I have no doubt that you 

cannot legislate morality, but it is a legitimate exercise 

'ot responsible government to deter corruption and create 

a climate in which neal thy attitudes are nourished and 

(tncouraged within the community. Sexual morality in 

children and their attitudes in this regard form an 

important part of the total spectrum of moral integrity. 

I have analyzed the evidence and I have given 

the case the best consideration I can. And approaching 

the matter objectively, which is what the law requires me 

to do. I cannot say that" the Crown has satisfied me beyond 

a reasonable doubt that the book "Sho .... Me" is obscene -­

l.~., that a dominant characteristic of the book, taken as 

a .... hole, is the undue exploitation at sex. 

Mr. Lewis. in his able submissions, contended 

that it is open to the Court to find that the book ia a 

fraud, the text merely camouflacing the photographs, and 

the purpose of the authors not as they state it to be. 

Mr. Lewis submits that the reference to 69 photographs, 

the tellat.io, the anal insertir;>n ru,d maoturbation sceneD 

all smack of the leer of the se~sualist, and that tho 

authors have exploited the models in the bookj hence their 

moiives are suspect. 

I am far from satisfied that the authors' 

purpose .... 2.S merely baoe exploitation, but rather the 

evidence a~d my own a~sesoment at the book lead me to 

conclude that the purpooe of tho book was a serious one. 

I think its purpose, which I gleaned from the Afterword 

(which,I might say, would have been much more appropriate 

as a Foreword and ought to have preceded the photographs), 

trom the book itself and trom the evidence. was to provide 

'8 book to be used by chi ldren loll th thoir parents, designed 

to educD. to, orient and acquain t children and parerlts 

with the realities and actualities of sexuality, their 

own and ot the oppos 1. ~:~ flex. 

-~-----~ ---
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Dr. Pleischhauer-Hardt seems to me to be 

qualified to co-author a book which has such a purpose. 

Her qualifications and background, which have not been 

challenged, appear on the dust jacket. She was born in 

1936 in the German Rhineland, studied medicine in 

Freiburg, Tfibingen and }~nich. From 1962 to 1964 she 

practised at the regional psychiatric hospital 1~ the 

Swiss canton of st. Gallen, and from 1963 to 1966 studied 

at the Psychoanalytic Institute in Zurich. Since 1969 

Dr. Fleischhauer-Hardt has served all teacher and advisor 

at the School for Parent Education in Reinach. Basel, of 

which shJ was made president in 1974. In 1973-74 she 

served as president or tile Educational Advisory Board of 

Reinach. During her yearfl a~ child therapist and parental 

advisor she realized that most parents had little knowledge 

ot the sexual behaviour and development of children', and 

that modern pUblications were doing little to til~ the 

void. DF' Fleischhauer-Hardt is the author of numerous 

articles on psychohygiene in Children and co-author of 

"Sexual Education in School". She is married and the 

",:,ther ot' three children. So states the dust jacket. 

I do not draw any sinioter inference trom the 

tact that there .tre 69 double-page photographs and that 

that fact is announced on the dust jacket. I am entitled, 

I think, to recognize that the word "sixty-nille" has an 

explicit sexual meaning where English, French and German 

nrc spoken, and that the figures "69" are written 

identically in each language. In the German edition of 

the book thero were 70 photographs; the American publishers 

decided to delete ono. Accordingly, so far as the authors 

are concerned, tho reference 'to 1169" is not attributable 

to them and in my view is purely tortuitous. 

I havo no doubt tha t the fellatio, the oral 

inoertion Il1ld the maoturba tion -- ;'Uld, I would add, the 

cunnilingus ocone it conoidurod in ioolation from the 

reet of thc book and divorcad from the purposc and object 
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or the book, w,"uld constitute obscene reproductions. 

will discuss this in more detail momentarily. 
I 

Were Did the authors exploit the models use .... ; 

the authoro callous to the rights and dignity or the 

children, thereby resulting in dO'lbt ~ being cast upon their 
8incerit~ of purpose? On balance, I do not think BO. A 
great deal of the evidence was directed to this point. 

I was impressed with the evidence of Dr. Plaut, who said 

that he would not wish to interfere with the judgment of 

parents permitting their children to pose. Nor is th'ere 

any evidence contradict~~ Hr. NcBride's note D.t the end 
.,» 

of the book ind' t' th ~ca lng at except for the coitus scenes, 

mothers and fathers of tho children were present and 

helpful d-..lring the photOGraphic sessions. 

I would hesitate to say that children's rights 
and dignity were exploited when their parents agreed to 

and were prencnt at the photOGraphing. 

I agree with Mr. Lewis that the ract that a 

book has a serious import 'dill not! 1 - n aw preclude a 
rinding of obnct'!nity. (See Du hi , ~.~., t e Book3, LT9617 1 

C.C.C. 254, a judemcnt of the British Columbia Court of 

Appeal, dealine ."ith the novel "Lallt Exit to Brooklyn".) 

Mr. Lewio takes the view t~lt the book went farther tnan 

its internal necessitien, considered in the context of 

its objectivc!l, !'cquircd. In thIn regard. Hr. Lewis says 

a "base" -- and I quote tha t word -- a "bane purpos e" 

can be found in the attDmpt of the authors to destroy the 

essential privacy of human sexuality and lay it open for 

the world to see. Mr. Lewis submitt~d most vigorously 

that the book constitutes a cao5ive assault on pri . vacy. 

I confess to some difficulty in grasping the 

idea that anti-privacy is 3j~onymous with obscenity, 

although I concur that privacy in sexual matters is 

grossly and gravely affect~d by the book. I propose to 

deal with this from two standpoints', () h 1 t 0 invasion of 
.:tho privacy of the modelll themne~vl',iS b h 

w ~ Y t epresence or 

----- - ----.---~ ---------~--------------------..------------
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~ . ~ •. ~e photographer and parents, and (2) the pOllition of the 

book regarding children entering the parents' bedroom 

when the' latter are engaging in sexual activity. 

10 

10 

True it is that the essential privacy of human 

sexuality is totally destroyed by the book so far as 

the models are concerned; but it was done either with the 

consent of the models themselves or, in the cas~ of the 

children, with the consent of their parents. The Minvaaion M 

of privacy connotes an unwarranted, unjustifiable inter­

ference with privacy, which can hardly be the case where 

privacy is waived. 

Nor do I read thP book as advocating ,ant1-

priva~y 1n the realm of adult parent nexual relations. 

The excerpt from page 157 which I have previously set out, 

while discouraging the locked bedroom door approachv 

clearly contecplates that sexual relations will cease, 

regardless ot the degree of liberation and toleration that 

the parents have attained in matters of sexuality, 

Accordingly, although there has been an erosion 

of tho privacy of the models, I ~~ unable to say that 

there has been an assault on or an invasion of their 

privacy, nor do I think that the book advocates anti­

privacy. In any event, as I have said, I have difficulty 

understanding how opscenity and anti-p~ivacy are 

synonymous. 

I turn now to a further consideration of the 

Bubmission of Kr. Lewis that the book may be nonetheless 

obscene ~otwithstanding the serious purpose ot the author, 

and discuss the submission In the context of the subject 

matter and the internal necuBsities of tho book itself. 

That a dominant characteristic, truly ~ 

dominant characteristic of "Show Ne" is the exploitation 

of sex 1s indisputable. That's what the book is all 

about. The law of obscenity, howcvc:r, af'.sumes that there 

will be an exploitation of sox to some extont. The 

question is: i3 the Qxploitation "undue"? And whE'ther or 
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not the exploi ta tion is "undue II is to be tes ted agains t 

the internal necessities of the book itselr. 

The book is concerned with the sexual education 

of children, and the author:;' approach is that -the subject 

ought to be broached as soon as possible with a child and 

should be concerned with the realities of sexuality. No 

doubt the book in avant-garde and novel in its approach, 

but surely that alone cannot condemn it. 

Mere nudity, nakedness, in itself has never 

in recent years been considered obscene. The human body 

is regarded by most people as beautiful, and beauty and 

obscenity are anathema the one to the other. In a work 

designed for sexual education and orientation, the 

legitimacy of genital depiction can hardly be gainsaid; 

indeed, Dr. Cooper corJceded it. 

I think that s6me of the sexual activity 

depicted in the book could have been omitted without 

consequent impairment of the internal necessities of the 

book itself, but its inclusion does not convince me that 

the book is obscene: and I find it inoomprehensible to 

conceive of 11 picture bO(l).: about sex in the purview of 

the authors' ai~s which would not deal wiifu sexual inter-

course, masturbation and bodily exploration. 

I believe that the photographs showing r~llatio 

and cunnilingus could well have been left out of the beok. 

Regard being had, however, to the fact that such sexual 

conduct in fact occurs and that Parliament here has 

destigmatlzed such conduct from criminality under certain 

conditions, as provided for in s. 158 of the Criminal Code, 

r am unable to say with certainty that the deplction of 

euch acto was wholly unwarranted, in terms of the internal 

necessities or the book. 

Tho photograph or anal discovery and (:.xplora­

don, taken by itself and out of context, would in my view 

be obscene: but ~egard being had to the evidenco t.hat 

chlldl:'en do explore their bodiea and the overall purpose 
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or the book, again I cannot say with certainty that its 

,inclusion was not required by the internal necessities of 

,the book, nor would I br~~d a book obscene on the basis of 

one photograph. 

Much waa made of the photographs showing over-

sized genit,alia, close-ups of sexual intercourse,' and . 

childbirth an~ its associated pain. So~e of the Crown 

W:Ltnesses 'testified that this 'would 'instill [ear and 

anxiety in young girls. Again! I'admit to some difficulty 

In seeing any ~ between this facet of the book and the 

issue of obscuni ty. t-Ierely enlarging something which it 

no: enlarged is not obscene, or taking a close-up of 

something which otherwise j,s not obscene, in all of the 

circumstances cannot in my view make it obscene, and I 

have already dealt with the issue of the depiction of 

genitalia and uexual intercourse. It the photographs of 

the enlarged genitalia could inspire tear and anxiety in 

Bome young girls, I am satisfied (as was Dr. Pos) that 

parente using the book with their children can adequately· 

cope wib~ the situation, a matter to whi~h I will shortly 

return. 
I have even more difficulty in ascertaining any 

link between the potential fear resultant upon looking at 

the childbirth scenes, with the attendant pain, and the 

issue of obscenity. There is no suggestion and there 

cannot be any suggestion that the childbirth scenes 

constitute an "undue" exploitation of sex. I am unable 

to follow how fear or anxiety (if rear and anxiety there 

would be) in a younG girl a~ising out of looking at the 
, ' 

pain on a mother's face du~ing delivery, can have any 

bearing whatooever on the issuo of obocenity. In any event, 

pain is an inevitable actuality of childbirth, the prospect 

of which must be taueht in <~y.bo6k doaling with all 

aspects of sexual education. Undoubtedly a parent 

discussing the pain connected with childbirth with her 

da~ghter would emphasize the sheer joy and profound hap pi-
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ness attendant upon childbirth, thus cinimizing but not 

avoiding the ele~ent of pain. 

Another feature of the book much canvassed in 

the evidence was whether it deprecated and was disrespect­

ful of older people, and whether ita attitude towards 

people whose ideas did not accord with the authors 

constituted a form of "emotional blackmail". 

It is obvious that the book disparages older 

people who oppose the book's approach and message, by 

characterizing them as "narrow-minded, repressive and 

inflexible"; ~d it is no credit whatsoever to the authors 

that they saw fit so to do. The book, unless parents are 

very careful in this regard, may very well encourage 

children to di'srespect older people and foster in them 

attitudes wholly inconsistent with the arguments that the 

Defence has presented to me in this trial -- namely, 

tolera~ce and underntandinR of the attitudes and beliefs 

of every citizen in the community. 

The same may ba said about the authors' 

attitudes towards parents who will not permit their 

children to play sex games. At page 156 euch parents are 

variously descrihed as "prudish", having "sexually repres­

sive attitudes" and requiring a "more tolerant 'attitude". 

The arbitrary approach of +he authors is hardly conducive 

to t~e development in children of a trait of respect for 

the opinions, views and beliefs of o~her people. 

Howe"er much '>Ie may deplore this feature of 

the book, its shortcomings in this regard can have no 

relevancy to the issue of obscenity. Regrettable as the 

attitude may be in terms of the development of a child's 

total character and personality, it does not make the 

exploitation of sex in the book "undue". 

I propose to deal with other matters arising 

out or the evidence before considering "undueness" in the 

light of contemporary Canadian community standards. 

Culled froc the evidence of some of the Crown 

witnesses are opinions that the book promotes family sex 
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games, incest, masturbation (both in isolation and with 

a sex partner), premarital ~exual intercourse, pubertal 

promiscuity, pedophilia, extra-family sex relationships 

and voyeurism. In the same vein were opinions that the 

book stressed physical sex without any adequate emphasiS 

on the elements of family, responsibility, fee1ings and 

regard. The book did not mention postponementot 

gratification, which of course i!; an obvious social 

requirerne n t. 

\'lere the~e charges true cr substantially true, 

no doubt the exploitation c.f sex wCluld be "undue ll and 

the result of this case different, unless a defence of 

public good could be established. However, in the light 

of all of the evidence and my own analysis of the book, 

I am far from convinced that the attacks made on these 

grounds are valid. 

Sex ga~es involving children are discussed 

but are only pro::loted in the sense that since they O(1'.':ur 

in any event, the parents are advised by the author to be 

:toierant of such conduct in order that the child's attitude 

towards Lis or her own sexuality and that of others ltiay 

be positive. The book clearly neither advocates nor 
-, 

depicts sex games inyolYinc; parents anri children. 

In relation to the book promot~ng incest and 

sub-incest (to use the language of Dr. Cooper), considera­

tion should be given to Drs. Cooper and Fotheringham's 

point as to the grey line of demarcation between 

gratification and innocence where father and daughter 

are photosraphed playing together. I agree with Dr. POB 

that incest is a universal taboo, unlikely to be engaged 

in by anyone except a very minute segment of the population. 

I trust the coomon sence and integrity of Canadians, and 

I am confident that anyone who read this book would not 

consider that it promoted or advocated incest or analogous 

sexual conduct. 

\ I do not understand the book to promote 

masturbation. In tact, tho excerpt from page 170 which 
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I have set out clearly cannot be so interprete~ and states 

unequivocally that prolonged masturbation as the sole fonn 

of sexual activity will lead to problems of sexual gratifi­

cation 11'. later years. The book merely recognizes at 

page 168 that 

"They Lthe parent£7 should also talk to the 

children about cas turba tion in order to spare th,em 

unnecessary feelings of shame and guilt. Ma~turba­

tiOD is a normal part of sexual behavior which is 

practiced in play form from early childhood on. 

It allows boys and girls to work off their sexual 

desires and Get to know the sexual reactions of 

their own bodies." 

I agree with Mr. Williston that "Show He" roerely recognizes 

the existence of masturbation. its potential for problems 

and how to deal with it. I think Dr. Chernick is right 

when she says the topic must be discussed, otherwise 

children may well get the idea that the practise is "evil" 

and "wrong tl
• 

In the text, premarital suxual intercourse is 

discussed and, I apprehend, conveyed by the photography. 

But does the book encourage or promote it? I think not. 

Again, it, recognizes its occurrence as one ot life's 

realities. The last paraGraph of thn excerpt I have quoted 

trom page 170 is no endorsement of premarital sexual 

int~rcourse, and the same excerpt negates any advocacy 

or promotion of pubertal promiscuity; and in any event, 

any indirect promotion of promiscuity or permissiveness 

can be checked by adequate parental instructions. 

Reference should aloo be made again to U1~ 

captlon at pages 112-114, whore the autho;t's UlakO tho p,oint 

that sexual intercourse only occurs when people a~e older. 

Dr. Post evidence leaves considerable duubt 
,~ 

that pedophUes would be inte:t.'Eloted .1.n the book. 

Dr. Lamont testified that notwithstanding the 

book's support for tho concept o[ the family, it seemed 

to 
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to promote extra-facily sexual relationships. If by that 

he meant the recognition of the fact of children's sexual 

games, no doubt he is correct, in the sense that the 

authoro favour tolerance of a universal phenomenon Cae to 

which see the excerpt from page 156 of the text which I 

have set out in these reanono). I do not agree with Dr. 

Lamont if the thrust of his testimony was otherwise, for 

reasons to be Ghort)y Gtated. 

Dr. Cooper {cIt that the book promoted 

voyeurism. It Clay be that so:ne C'hildren viewing th'~ 

photograp~s in the abaence of their parcnts might come to 

the concluolon that it wao in the nt\ture of things to 

oboerve other people'o oexunl conduct. Dr. Pos' evidence 

on this matter does not much aonist me. In the final 

analysis, while I am far fro:n convinced that Dr. Cooper is 

wrong, I'm not certain that thc book promotes, directly or 

indirectly, voyeuris:n. I leave it simply on the basis 

that t~e book could have these consequences and trust 

parents to ensure that the problem will be dealt with 

wisely and intelligently. 

The evidence ot Drc. Cooper, Fotheringham and 

Armstrorig, Professor }!cLuhan and Father Drake Will was to 

the effect that those aspects of feelings, regard, family 

and responsibility which are int.rinsically part of the 

totality of sexual experience, were sevored and ignored 

by the book, tho principal thrust of which was the 

emphasis on physical love'and carnality. I have no doubt 

ot the ainccrity of any of those witnessesj but again, I 

tind considerable doubt On that score. The quoted portion 

ot the text at page 170 and the Foreword, but particularly 

tho photographs themoelves, do not aupport, in m,y judgment, 

the views of thoso witnesseD. Dr. Plnut, Dr. Poa, Dr. 

Lamont rind 14rs. Bnrrett were of tho view that tho book 

pon1tively stressod those very values which the Crown 

witnesses felt were wholly ignored or inautticiently 

empho.s.lze(\. To mly mind, the pnotosrapho themselves aro 

tho principal evidence of tho authors' belie! in tho 
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concept of the family ~~d in the totality of sexuality. 

I do not intend to review the photographs again, but the 

captions are replete \d th references to Mother, Father, 

Brother, Sist&r and Baby, and adulation of the parents. 

Sexual conduct in the context of love is the theme; 

violence and carnality for its own sake are not present, 

1n my view, on an overall reading of the book. 

It is true that the book does not promote 

postponement of gratification, but ne~ther does it 

encourage instant gratification; and the social necessity 

of postponement of gratification is an inevitable result 

of social interaction and parental guidance. 

Earlier in these reaoons I indicated that if 

the depiction of some of the sexual acts in hlle book 

constitutod an offence under sections ot the Criminal Code 

apart from the obscenity section itself (£.~., gross 

indecency), that fact miBht well be relevant and cogent 

on the qucstion of whether th~, photogl:'nphs and the book 

were obscene. I rp.~ain of the view that it is not 

necessary for me to decidc whether tho photographs, or any 

of them, contrave'ne 1313. 158 and 159 of the Criminal Code 

apeclfically, although I have indicated quite ciearly my 

views i~ relation to certain opccitics of the photographs. 

Photography is the medium through which the 

authors have chosen to preeent their topic. In their 

-tiew, which I have found to be serious and aincere, 

photography was the most graphic ''lay to depict the human 

body and human sexuality. I quote again from the Foreword 

at page 4: 

"We are of thc opinion that only 

an explicit and realistic preaentatiofl of sex 

can spare children fear and guilt feelings 

related to o~xunlity. For thio reaoon we chose 

photography as a medium." 

I cannot find buyond a reasonable doubt that 

the use of photography, bearing in mind the authors' 

purpooes and objccts and the internal necessities of the 
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book itself, thereby emphasizer sex for any base purpose. 

In view of the forceoing, I am unable to 

conclude that there is any emphasis of the them"e of sex 

education and orientation for any base purpos"e. To quote 

the words ot Judson J. in BrodlH (37 C.R. 120, at'144) -­

and this io conti :t1Jed by Reve:rf'l1d Brooks and Drs. 'Ilhan, 

Pos and Levine -- the beck, as a vhole, 
.. • • has nonr: ot t.he charn~ ter.t:::tica th'lt axe 

• pften described in juu6T11ents dealing with 

obscenity -- dirt for dirt's sake, the leer of 

the sensualist, depravity in the mind of an 

author with an obsession [or dirt, pornography, 

an appeal to a prurient interect, etc." 

and, measured by the internal necessities of the book 
I 

itself, there is no "undue M exploitation of sex. 

Finally, I turn to con ternporar,Y Canadian 

community.standards. Is "Show MO" tolerable by these 

etandards? Would the general average of communitj 

thinking and belief entail no objection to the book being 

_ seen and read by those members thereof who wished to do so? 

AD As Hr. Justice ?reedmansaid in the Dominion 

10 

Newo and Gifts case {ourra}, granping a general average of 

community thinking and feeling is to seek a quantity that 

is elusive. In order to find such a quantity, regard must 

be had to the evidence in this case, and to Mr. Justice 

Freedman's observation that in Canada today the whole 

question ot sex is dlocusoed with relative freedom. 

Certainly r gather nom the witnesses that there ia much 

public diocussion ot the iaDue of oexual education in the 

public and high schoolo" 110vies, televisi on and books 

which have national exposure clearly deal with sex with 

a candor and 1'oa11om which would have been unthinkai)le 

not 50 m~y years aBO. 

I havo no rtoubt that there will be people, 

many of them, who will find "Show Hu" shockine; and 

offensive to them pursonally and who will sincerely hold 

the view that tho book ouaht not to be used by parents 
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with children, as it (in their view) pushes children into 

sex too early, it treats as normative sexual practices 

they deem indecent and perverted, and it will toster 

attitude3 of the kind I have described in Bome detail in 

these reasons. 

The bOOK, however, is designed for use by 

parents and children. Sexual education, in the view of 

the authors and some of the witnessea, should begin at an 

early age. r-tany parents, I am told both by the authors 

and tho witnesses, are unaware of their own total sexuality 

and view it with feeling~ of guilt and repression. Parents 

in such a condition cannot be expected to convey to their 

children a healthy attitude towards sexual matters. It 

parents do become informed and aware of their own sexuality, 

then they are in a position to deal positively and healthily 

with the fact that their children are aexual beings and 

to develop their children's sexuality wit~ the help of the 

book, within the fra~ework of the family, love, responsi­

bility and morality, according to the witnesses. 

As I conceive this to be the object of the 

book, it is my view that the Canadian community today, as 

understood by Hr. Justice Preedman, would tolerate parents 

who wished to do so, usinG the book with their children. 

Many of the witnesses were of this mind. I 

tound Dr. Plaut's evidence that the book fitted in with 

the best traditions of what the community is trying to do 

with sex edUcation very helpful on this aspect of the 
case. 

It the book were intended to be and was viewed 

by children without euidnnce and explanation from their 

parents, the book WOUld, in my judgment, seriously Offend 

contemporary co~~unity standards in this country. That 

is not the int~ntion of the authors, and I doubt very much 

that the packaaing and priCing of the bOok would permit it 

to tall into tho hands of children, saVe through the 

agency ot their parents. 

Finally, I discuss whether parents can use 
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this book with their children as an instrument for sexual 

orientation and education. Drs. Fotheringham and Cooper 

expressed tho view that the book provided no guidelines 

, tor its use. and Drs. Fotheringham and Ar::)strong testified 

that there was no ~ betwoen the text and the pictures. 

Dr. Cooper was of the view that only 21> of the Cana lian 

parent popUlation could use the book effectively. 

The lack of a ~ is, I think, satisfactorily 

accounted for by Dr. Pos when he says that the photographs 

enable the child viewer to acquiru an awareness of what 

the other sex looks like; and in my view the text 

obviously is for parental use. Accordingly, a ~ is 

not essen tial. 

! am not as pessimistic as Dr. Cooper about 

the percentage of Canadian parents who could use this 

book effectively, and I ~ satisfied that a concerned and 

wise parent would have no trouble in formulating guidelines 

tor using the book with children. I", think that many, many 

Canadian parents could and would us'e this book effectively 

with their child~en, and I agree with Reverend Brooks, 

Rabbi Plaut, and Drs. Poa and Levine in their more 

optimistic view of the ability of the parents of this 

country to use the book. 

In concludine that the community feeling and 

belief would tolerate the use of the book, I have 

carefully considered the admonition of Mr. Lewis that 

community standards in this country are not merely those 

ot the university academic and poy(!hiatri~ community, ann. 

I have endeavoured objectively to ascertain the general 

average of feolinr, and belief of Canadians in general, 

urban and, rural, from coaDt to coaut. 

I cannot find any "unduunooo" in the oxploita­

tion of sex in "Sho\~ Ne" conaidured in the light of 

contempgrary CaJladian community $tandards. 

This has been a lengthy jUdgment, as it io 

common ground that the mattero discussed are of consider-
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able importance to the co~munity. I have tried to deal 

with each matter as it arose from the evidence, whether 

it was specifically argued by couneel or not. I have not 

found it necessary to deal with the defence of public gOOd, 

in view of the finding I have made on the issue of 

obscenity. 

Before leavins the case, 1 wish to commend 

cowlsel for their asoistance to me throughout and tor the 

forceful presentation of their respective cases. I wish 

also to acknowledge the sincerity of each and every 

witness who" testified. 

In the res~lt. I find the accused company 

not guilty. 

it 

Certified correct, 

Qa.J'f'V-6= fJ ~ 
arbara Pral!10, ().J.:L -

Official Court Reporter 
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Senator SPECTER. There was a regular written opinion in the To­
ronto case? 

Mr. MCCORMACK. Yes. 
Senator SPECTER. So there have been the four actions brought 

against "Show Me"? 
Mr. MCCORMACK. Yes. 
Senator SPECTER. What specific parts of "Show Me" did the four 

actions attack? 
Mr. MCCORMACK. What they did tend to do, quite regularly, was 

pick out a picture or two. Indeed, the book is--
Senator SPECTER. Which pictures or two? 
Mr. MCCORMACK. Oh, they varied. There is a picture, about a 

third of the way through the book, with a young woman holding 
the penis of a young man and just judging from the physique of 
these people, they look to be under 16, and since this is physical 
contact between two people, it seemed to them, and it certainly 
seems to us at this moment, that it is not simply nUdity. It is con­
tact and evident activity of some sort. That was one in which they 
certainly cited. 

Then they cited certain solo pictures, especially small ones in the 
back of the book where a child is touching himself or herself. 

Senator SPECTER. When you published the book, did you consider 
omitting those pictures which might be somewhat more controver­
sial? 

Mr. MCCORMACK. Yes; we did consider it. And we made the judg­
ment that this was contrary to the very premise that Fleischhauer­
Hardt had when she wrote the book which is to say, look, children 
do these things. My book is based on the premise that only a total­
ly open and explicit discussion of sex and attitude toward sex is the 
way to a healthy adulthood in sex. 

Her feeling is, in all honesty, that there should be nothing 
hidden about sex from children. Her experience is that children do 
not get ready for this book; they get unready for it. A lot of people 
say children are not ready for this book. No child of 3 or 4 is fright­
ened or made uptight by looking at IIShow Me." Adults are. 

Senator SPECTER. How do you know that no child is? 
Mr. MCCORMACK. Well, I have never encountered one. And I 

have children. 
Senator SPECTER. How would you know if you had encountered 

one? 
Mr. MCCORMACK. Do you know anything about your own chil­

dren and their reactions when they see books? I have children. My 
son was 8 and my daughter was 3 when I first brought this book 
into my house, and I showed it to them. They looked at the book, 
turn.ed some pages, closed it, and went and watched Star rrrek with 
exactly the same intensity of involvement. If I can bring them into 
adulthood with that equanimity of response to sexual matters, I 
think I will have done a good thing with my children. 

Senator SPECTER. When you published the book, there must have 
been a great many pictures that you left out. 

Mr. MCCORMACK. There were pictures that were left out of the 
American edition based on the German edition. There was a 
German edition. The book was originally published in Germany by 
a I,utheran sponsored children's book publisher. We translated the 
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book and changed it slightly, but I can tell you ahead of time that 
the pictures that were left out were some of them of no attack­
ability at all and others p~rhap~ of attackab~lity, but they were not 
taken out with any consIderatIOn for whether or not they were 
legal or not. From time to time, we take something out that does 
not flow into the narrative, that is all. 

Senator SPECTER. But even prior to the publication of the 
German book, do you know if some photos which were considered 
for inclusion in that book were excluded? 

Mr. MCCORMACK. Oh, I am positive that is the case. Will 
McBride in my guess, took hundreds and hundreds of photographs. 

Senat~r SPECTER. When you come t~ the question of whether. or 
not there is any harm done to the subjects whose photos ar~ b~Ing 
taken which is an objective of the statutes, what IS your thInkIng, 
Mr. McCormack, on the picture that you ~eferred to with the 
young boy and the youn~ girl, a~ you say, obvIOusly under 16 years 
of age, with the young gIrl fondlIng the boy? 

Mr. MCCORMACK. Yes. 
Senator SPECTER. Do you think there is any groupds for concern 

about damage to those individuals who are the subjects of the pho-
tography? 

l\1r. MCCORMACK. I honestly do not, Senator Specter. I do not 
think it is ridiculous for other people to b~ wary. But it does seem 
to me that they have no concern here. . . 

I have a fair sense of surety that nothIng happe~ed to t~ese ~hIl­
dren. I have talked to Fleischhauer-Hardt and WIll McBrIde SInce 
this book was created. The pictures were taken in Ge~many some 
10 years ago. The children did know what they were bemg asked to 
do. They knew the book that was coming out ?f it and ~hey were 
not being asked to do anything that was outSIde of theIr ~ormal 
conduct anyway. It is the case that sexual games between chIldren, 
younger than the age of 16, taking place, that took place !:tere, and 
he did not take people who were totally extraneous to thIS sort of 
conduct. . 1 h' 

Senator SPECTER. Do you think it is desirable to have lega pro 1-
bitions to protect children from being subjects or models for some 
type of sexual explicit conduct? 

Mr. MCCORMACK. I cannot give you a universal on that, Senator. 
Do I think it is desirable? No. Because it seems to me you have got 
to qualify-- . 

Senator SPECTER. So you would not have any laws on the subject? 
Mr. MCCORMACK. Oh, no, you would, but you would have to qual-

ify. . . 1 th t In other words, you cannot, it seems to me, If you SImp y say ~ 
every single book that has a picture of sexual conduct between chIl­
dren under the age of 16 is damaging, illegal and. ought to J?ut 
someone in jail then it seems to me that you are domg somethmg 
wrong. Exactly' why I am coming here today. is to try to help you 
draw the distinction between those cases WhICh I absolutely. agree 
do exist there are books that I would look at and say that IS bad. 
And so~ething bad went on in the creation of that book. But the~e 
are also books and films that I would look at and say, now, that IS 
not bad and any law aimed at knocking out A, that also knoc~s .out 
B must have been faultily drafted. Because we do see the dlstmc-
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tion. If seems to us then we must be able to articulate the distinc­
tion and that is why I am here. 

Senator SPECTER. Mr. McCormack, how would you draw that 
standard? 

Mr. MCCORMACK. The standard that I am urging on you is that if 
you can look at a work-at this moment I am talking about the 
pUblications rather than the conduct; I am here talking about 52 
and 53 in the first instance. If you look at the publication and be­
lieve, or a jury can believe, this book does have serious educational 
and scientific value for some, then it seems to me that there should 
be no crime involved in selling it, transporting it, or if we extend 
back to 51, about which I did not come here necessarily to talk per­
haps about the creation of it, I do know that the law, as it is cur­
rently stated, would allow police to go in and take Dr. Helga 
Fleischhauer-Hardt and Will McBride and put them in jail for 10 
years. And I have the strongest instinct I can possibly express, Sen­
ator, that there is something wrong with the law like that. I know 
these people. You may not agree with them. I may not agree with 
them, but I know they do not belong in jail, and the law as current­
ly phrased would put them there. So there must be something 
wrong with that law. 

Senator SPECTER. Senator Grassley? 
Senator GRASSLEY. I think at this point I would emphasize once 

again for the record that regardless of the good motive, or without 
even questioning the motives of the writer, that we are not con­
cerned with the motives of the author. And the author of "Show 
Me" would be one author we could use as an example. 

What we are concerned about is the psychological well-being of 
the minor. We are here to protect these children. I think Justice 
O'Connor put it eloquently when she said in her concurring views 
in the Ferber case that the audience's appreciation of the depiction 
is simply irrelevant to New York's asserted interest in protecting 
children from psychological, emotional and mental harm. I do not 
think we want to lose site of the purpose of the statute, lose sight 
of what the unanimous Supreme (]o'Urt decision held. They were fo­
cusing strictly upon the psychological abuse of children. 

One other point in the opinior.1 that I could refer to, and I will 
ask you for your views on this. I do not think you expressed them 
quite to this point. The opinion states that the distribution of pho­
tographs and films depicting sexual activity by juveniles is intrinsi­
cally related to sexual abuse of children, 

Do you accept that? Do you agree with that? 
Mr. RICH. Senator, may I make an effort to respond, please? 
Your point. is obviously well taken. However, I think there is a 

logical and defensible nexus between a carve out of the type that 
Mr. McCormack and I have been suggesting for the literary, et 
cetera, work flnd the issue of'the child abuse. 

1 think the very same opinions from which you are quoting, 
ind\ged Justice O'Connor's opinion, conceded that the New York 
statute might in fact be overbroad in banning depictions IIthat do 
not actually threaten the harms identified by the court." Justice 
Brennan similarly, in suggesting the need for a carve out for seri­
ous 'works, said it is absolutely clear in his mind, at least, that 
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where a work has serious value, by definition, it cannot be viewed 
as harmful. 

I guess what we are suggesting is that the milieu, the context in 
which works are created-if you will, the setting in which, in all 
likelihood, "Show Me" was created-is likely to have been so vastly 
different than the clandestine use of runaway children about wh:ich 
the record before the Congress and elsewhere is so clear, the ~IUS­
ceptible individual to the pornography industry, that those two 
contexts, Senator, in our minds at least, are so very <1ifferent that 
the potential abuse to the child, derivatively, is also perceived to be 
very diffeient. So we have less pToblems conceptually with justify­
ing the existence of works and their dissemination where those 
works are believed to have serious value because we think related­
ly there is likely to have been far less potential for child abuse in 
connection with the creation of those works. 

Senator GRASSLEY. Are you aware that this book IIShow Me" is in 
adult pornography shops and is a big seller? 

Mr. RICH. I am not personally aware. 
Mr. MCCORMACK. I can believe that. If you go into an adult por­

nography shop, you will find many works that I do not think any 
·of us would think of in the first instance as belonging there. But 
they surprise us. Things that can be abused by common man are 
uncountable, and there are those who can find an abuse for the 
magazine Vogue. And it does not seem to me that that is necessar­
ily a condemnation of the book. But I am aware of that. 

Senator GRASSLEY. Is it not difficult to prognosticate that the 
children in uShow Me" in the context in which it is taken could be 
affected by the pictures when the Court refers to the fact that the 
psych.o~ogic~l impact of those pictures could be very strong. When 
you thInk In terms of looking down the road, you know, several 
years, do we know really what that impact will be, and since we do 
not know, should we be overprotective of the individual and of the 
child? Does it not almost dictate that course? 

Mr. MCCORMACK. I think not, Senator, only because if that kind 
of justification for overbroadness would carry to all of your legisla­
tion, I think many bad things will happen to our laws. It is my con­
viction that there is a distinction in the experiences of children in 
"Show Me" and the experiences of the children in the 42d Street 
films. 

Now, I think this is an honest conviction. I may be wrong. But it 
is also the case that people who insist that children in IIShow IYle" 
can be damaged are also wrong. I tell you that the taking of these 
photographs were so entirely different than the taking of the 42d 
Street film that it is not unreasonable for us to believe that there 
will not be a damaging effect on these children that there just 
could conceivably be for the children in the 42d Street film. There 
is a distinction. We want the law to recognize that distinction and 
not say that we know that it had to be damaging to the children in 
"Show Me" and, therefore, we know that we will have to go to jail. 
That is wrong, Senator. 

Senator GRASSLEY. I take it that you believe that book would vio­
late the New York regulations. 

I would like to ask you, would illustrations rather than photo­
graphs violate the rule? 
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Mr. lVIcCORMACK. In other words, if these had been drawings in 
the book, as "In th€) Joy of Sex"? I think it would depeI;d on wI;ere 
those illustrations came. If the artist who drew the IllustratIOns 
had children stand in particular poses, if they were under 16-ac­
cording to my reading of the statute, yes. Because it woul~ have 
been putting together children to I?erform conduct that .1S. pro­
scribed, and that conduct is then depIcted. Whether or ~ot It .IS d~­
picted through the medium of cameras or pen and. pencIl I thmk IS 
irrelevant to the wording of the statute. 

Senator GRASSLEY. The extent to which illustrations are only rep­
resentative and are not actual photographs of the individual, I 
think it is clear that long-term illustrations have less of an impact 
upon the individual, even consider posing, than obviously a photo-
graph would be--- . .' 

Mr. MCCORMACK. I agree If your pOInt IS that you can draw 
someone with a different face, you certainly can do that. Photo­
graphs were chosen very explicitly by Fleischhauer-Hardt. All of 
the books prior to "Show Me" abou.t sex education had this implic­
itly in there. In fact, the largest selling sex book before IIShow Me" 
was a cartoon book that talked very literally about seeds and eggs, 
but it had one illustration in the whole book about what actually 
happens between human beings. And this was an illustration of 
mommy and daddy, a cartoon picture, with .th~ blank~ts d!'~wn up 
to their chin. Children are very smart at pIckIng up Imphc:t mes­
sages, and clearly therE: is ~n explicit message here, that IS that 
something unspeakable IS gomg on. It must be awful. Exactly what 
Fleischhauer-Hardt was going on, that is how you create t~e abuse 
in children feel guilty and have some fear because there IS some­
thing awfui here. She said the only antidote to that is photography. 
Rightly or wrongly, that was her sincere view. That is why she 
chose photographs and not drawings. 

Senator GRASSLEY. For Senator Specter, who had to step ou~ ?10 -

mentarily, I want to say thank you very much for your partICIpa-
tion. . b . 

Let me also suggest that since other members of the su commIt-
tee are not here, you might get questions from other members of 
the committee and we would request very much that you would re-
spond to all of them. . .. 

In addition the record will be open for a short penod of tIme If 
you have anything else that you want to insert for inclusion in the 
record. 

Mr. MCCORMACK. Thank you, Senator. 
Mr. RICH. Thank you. We would be happy to respond to any fur-

ther questions. 
Senator GRASSLEY. I would call the next witness, Mr. Robert 

Pitler, bureau chief, appeals bureau, district attorney's oi1ice for 
New York County, Manhattan. 

Would you come and also introduce your associate? 
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STATEMENT OF ROBERT PITLER, BUREAU CHIEF, APPEALS 
BUREAU, DISTRICT ATTORNEY'S OFFICE FOR NEW YORK 
COUNTY (MANHATTAN), ACCOMPANIED BY DONALD SIEWERT 

Mr. PITLER. Sitting to my right is Donald Siewert who was co-
counsel on the Ferber case. I was fortunate enough to argue that 
case in the Supreme Court of the United States and then again in 
the court of appeals after it was remanded to that court. 

Senator GRASSLEY. We would ask that you proceed then in ac­
cordance with whatever instructions you were given. 

Mr. PI'I'LER. The fin1 question I would like to address is whether 
the obscenity requh'ement should be eliminated from the Federal 
statute. Of course, as the Supreme Court made clear in Ferber, 
there is no constitutional bar to doing so. Eliminating the obscenity 
requirement 'would serve a solutary purpose in bringing the Feder­
allaw into conformity with the 19 States which prior to the Ferber 
decision, had no requirement of .ob~cenity, and als? in acc?rd with 
those States which would also elImInate the obscenIty reqUIrement. 
The Federal statute would then interlock with those State statutes 
to afford significant protection to children across the country. 

Throughout the Ferber litigation, lawyers for the groups who tes­
tified previously kept saying that there were many valuable books 
out there which would be encompassed by the New York statute 
yet, today's hearing, like the heB;ring befor~ the Supreme Court ?f 
the United States, ends up talkmg about Just. one boo~. Thus, It 
seems there are not so many books out there, If more than one or 
two which would be affected by this legislation. If this is correct, 
the price you pay seems small in comparison to the protection to be 
afforded children by enacting the legislation. 

Senator Specter has proposed an amendment to eliminate the 
term "lewd display of the genitals" and r~place that wi~h the t~r:r:n 
"display of the genitals or puhic area, WhICh has no senous artIstIc 
literary or scientific value." 

We believe that it makes more sense to follow the New York 
statutory language which the Supreme Court found constitutional. 
Moreover the proposed term "without serious artistic value" i~ 
vague cO~lpared to the present term "lewd display of the genitals." 
Indeed, the Supreme Court said that "lewd display" was a t~rm not 
unknown in this area of the law c.nd therefore had a meanmg that 
would be helpful. 

The Federal statute also is deficient in that it has no definition 
J.~or the term "simulated." The statutE:; prohibits both actual and 
simulated sexual conduct, and it would be a good idea for the Con­
gress to define the term "simulated." In our written statement we 
have suggested a definition that comes directly from the New York 
statute. . . 

The idea that we should look at the whole work rejects a funda­
mental misunderstanding of the statutory purpose. The purpose of 
the legislation is to protect children. A child can be abused sexual­
ly or suffer present or future emotional damage even if there be 
only one sexual scene in which they are made to perform. You can 
have an absolutely beautiful movie but if a child is made to engage 
in sexual conduct in that movie, the child is injured by that per­
formance. It does not make a difference to the child, as you said, 
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Senator Grassley, in quoting Assemblyman Lasher and the Su­
~r~me Cou~t <;>f the U~ited St~tes, that the book has literary, scien­
tIfIC, 01' artIs~lC val.u~ If th~ chIld has ?een psychologically, emotion­
ally, or phYSIcally Injured In the makmg of the material. 

Also in reference to the term "lewd display of the genitals" a 
concern was expressed about medical textbooks. That same a~gu­
ment was made before the Supreme Court and the New York Court 
of Appeals. Still, if you look at the pictures in medical textbooks 
none could characterize those pictures as lewd. We hear thes~ 
absurd arguments to make a point and then you look at the reali­
ty. In the Ferber litigation any number of books were cited and fi­
nally it all boiled down to one book published in the Unite~l States 
that might come within the statute. Again, even if that book is cov­
ered, tha~ ~eems B; pre~ty small price to pay for protecting children. 

Two suoJects raIsed In our wntten statement concern possible de­
fenses under the statutes. I realize this is a Federal statute and you 
are talking about interstate on transportation to some extent these 
defenses may not come into play, they may not. There are tw~ cate­
gories of the so-called defenses. One is what I call the dissemina­
tion category, and that would protect particular forms of dissemi­
nation. For example, a librarian in Vermont lends a book to a li­
bra~y in !3. New Hampshire ~oyvn only a couple of miles away. Such 
an mterlIbrary loan of prohIbIted book 'would fit under the statute 
Still, it seems that such a loan should not be treated as violation of 
the statute. 

Another example might involve a doctor who has had success in 
treating a patient by showing him a movie that might come under 
the statute. A doctor in another State finds out about the treat­
ment and asks for a copy of the film. The first doctor sends a copy 
of the film to his out-of-town colleague. 

It is possible that there should be a statutory exemption for such 
medical or scientific exemption. Indeed, the Constitution might 
even require such an exemption. 

In. that regal:d, at. page 16 of our statement, we suggested, if you 
are Interested m dOIng so, a way to phrase an affirmative defense. 
~he last example we gave in the statement involves bringing the 
fIlms that were involved in the Ferber litigation to Washington 
today. Technically, I would be violating the statute. Now, I have no 
fear of prosecution. Indeed, if the committee requested it, I would 
have brought the films. Since the committee did not request them 
I am just as happy not to bring the films. But it seems that thes~ 
a~e ~ituations whe,re there should be dissemination exemption 
wIthm the statute Itself or the courts should recognize that such 
exemptions are constitutionally required. 

The second exemption category is what we call the content ex­
emption. This is the most difficult problem. 

Senator SPEC'l'ER. Do you really think you might have been pros-
ecuted, Mr. Pitler? ~ 

Mr. PITLER. No, not at all. I would not have had that fear at all. 
Senator SPEC'l'ER. When I was district attorney, I seriously consid­

ered on one occasion whether to prosecute someone for wiretap­
ping. The Pennsylvania wiretapping statute said it was illegal to 
disclose or disseminate any of the wiretapping information. And I 
disclosed and disseminated it to my assistants for aid in assistanc.:;-
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in deciding whether or not to bring the prosecution. And somebody 
on the outside said that I was to be prosecuted for disseminating 
the wiretap information, which is som\}what analogous to your situ­
ation about being prosecuted for carrying the movies to the Senate 
hearing. 

Mr. PrrLER. I am not sure the analogy is correct. It would depend 
whether the Pennsylvania statute-you are more familiar with it 
than I-prohibited unlawful dissemination. It would not be unlaw­
ful to circulate material within your office for legitimate law en­
fore ment purposes. That circulation would not be unlawful and 
therefore would not literally violate the statute. 

Literally, regardless of the purpose, carrying across State lines 
photographs or films that depict sexual conduct of childre:l would 
violate the statute. There is no requirement of unlawful in the stat­
ute. 

Again I do not think there is a real threat of prosecution. Still, 
the committee should be aware of the various situations involving 
dissemenation for medical, scientific, education, legislative, or 
other lawful purposes which literally are covered by the statutl9. To 
deal with these situations a statutory exemption might well he de­
sirable. 

The other category of potential overbreadth involves content, 
that is the film which has a single scene containing sexual cO!;lduct 
by a child. For example, if that f11m is one of the 10 most beautiful 
ever made and it has that one scene in it, and perhaps it is made 
in Europe, should the film be prohibited from being brought into 
the United States? This is a most difficult question. 

In my written statement, I suggested that there are so many fac­
tors involved that both the Supreme Court and the court of appeals 
both decided to deal with this problem on a case-by-case basis to 
see what kind of exemption, if any, should be enacted. The Con­
gress would be wise to await those case-by-case adjUdications before 
dealing with the problem. 

I just want to return to a couple of matters brought out by those 
who previously testii'l~ct In particular it was suggested that no 
child is harmed becausb some pictures are taken in an easygoing 
manner. Brooke Shields btought a lawsuit in New York to stop the 
distribution of photographs, not within the New York statute, to 
which her mother consented when her daughter was 10 years old. 
The reason the lawsuit was brought was Ms. Shields was complete­
ly embarrassed about the pictures. Embarrassment even of easy 
going photographs stays with you an awfully long time. A child has 
no choice and is in no position to consent to those pictures. I do not 
know the reaction of the children in the book IIShow Me," when 
the photographs were taken for that book. It is hard to believe that 
they are thrilled, knowing that book is being circulated. Harm can 
take many different forms. It does not have to be sexual abuse iu 
the traditional sense. The harm can occur sometime down the line. 
The Congress and t.he States should be able to exercise their police 
power to protect children from psychological or physical harm 
when the conduct takes place or from embarrassment or psycho­
logical trauma some time later. 

[The prepared statement of Mr. Pitler follows:] 
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PREPARED STATEMENT OF ROBERT M. PITLER 

Thank you for the invitation to testify 

concerning proposed changes in the Sexual Exploitation of 

Children Act of 1977 (18 U.S.C. §225l-53). 

The 1977 Act recognized the grave harm to 

children who are made to engage in sexual conduct for 

purposes of visually reproducing that conduct. HCMever, 

the act prohibits the knowing interstate transportation 

and shipment or. mailing only of obscene materials 

depicting the sexually explicit conduct of a child under 

sixteen years of age. In requiring proof of obscenity, 

the Congress was concerned with the constitutionality of 

any statute which did not require proof of obscenity. In 

addition, many people expressed the view that all hard 

core material depicting the sexual conduct of children 

was by its very nature obscene. Thus, it was thought that 

even by requiring proof of obscenity the statute \«.)Uld 

still be an effective deterrent. 

Now the Suprerre COurt in Ferber v. New York has 

held that, given the compelling interest in protecting 

children, proof of obscenity is not required to validate 

u 
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legislation which prohibits the dissemination of child 

pornography. Interestingly, in reaching that conclusion 

the COurt relied extensively 00 the 1977 Congressional 

hearings as well as the Senate Report accompanying the 

Sexual Exploi tat ion Children Act. Accordingly, the 

obso:ni ty requirement should be eliminated fran the 

statute. In addition, there is every reason to eliminate 

the obscenity reqnirement because there is no merit to 

any argument that it is unnecessary to rerrove that 

requirement fram the 1977 Act because all child 

pornography is inherently obscene. 

The belief that a ban on the distribution of 

obscene materials alone \\Ullld discourage distributors 

fram dealing in child pornography ignores the reality 

that the obscenity laws have failed to discourage the 

distr ibution of obscenity. The deterrent value of a 

statutory ban 00 obscenity is effectively undercut by the 

difficulties in prosecuting obscenity cases 

successfully. The same difficulties in the prosecution 

of obsa.'""eni ty are present in a prosecution for 

dissefidnating materials depicting sexual conduct of 

children when a successful prosecution turns on proof of 

the obscenity of those materials. 
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To begin with, the deterrent effect of 

obsceni ty laws is diminished because the concept of 

obscenity is complex, and its application to particular 

cases is a matter of considerable delicacy I resting 00 

often higply elusive criteria. For example, defense 

counsel have argued successfully that, even though the 

materials at issue in a particular case are disgusting, 

they simply do not appeal to the prur ient interest in sex 

of either heterosexuals or any definable sexually deviant 

group, or they argue that materials are not patently 

offensive by community standards. 

Indeed, in the Ferber case itself defendant was 

charged with two cr imes, one of which required proof that 

the films sold were obscene. The other crime did not 

require proof of obsceni ty • Defense counsel agreed that 

these films were disgusting and offensive and told the 

jurors that they could well fim the films repulsive, but 

still he called for an acquittal of the obscenity charge 

because the prosecution failed to prove the films 

appealed to the prur ient interest of the particular groop 

identified ~ the prosecwtor. An:] the jury, then 

acquitted Ferber on the Obscenity charge. Regardless of 

the reason for acquittal, this very case shows that the 

obscenity standard is easily manipulatable, and that its 
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deterrent effect is thus at best questionable. As seen 

from Ferber's conviction an the charge of disseminating 

material which, regardless of \\nether or rot it is 

obscene, depicts the sexual conduct of children, a 

prohibition which does not require proof of obscenity is 

not so easily avoided. 

The deterrent effect of the ban on obscenity is 

also undermined by the requirement that the work in 

question must be examined as a whole. Defense counsel 

may succeed in persuading a court or a jury that despite 

one or two or even a substantial number of scenes of a 

child engaged in sexual conduct, a work has serious value 

when considered as a whole. '!he requirement of examining 

the work as a whole would pet~t fi~kers to exploit 

children sexually and avoid prosecution by clothing that 

exploi tation with the thinnest of story lines or other 

non-sexual rna ter ial. In addition, the "entire \ftOrk" 

could permit publications which have been fourx] not 

obscene to present a "child of the nonth" in various 

sexual poses or acts. 

More inp::>rtantly, even with so-called ser iOU$ 

materials, the obscenity requirement of taking the work 

as a whole does not protect the child who is abused 

sexually in the productioo of that work. This is the 

reason why the New York Legislature chose to prohibit the 
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dissemination of both oon-obscene and obscene materials 

depicting children engaged in sexual conductl As pointed 

f the N York statute, "It is out by' a SJ.X>l1sor a . e!W 

to the Chl'ld whether or rot the mater ial is irrelevant 

obscene or has a literary, artistic, political or social 

value." 

The Supreme Court quoted this last statement in 

that the obsenity standard is not a concluding 

satisfactory solution to the problem of child 

pornography. -- S t , 102 S. Ct. at 3357. U •• a __ _ 

The Supreme Court's reasoning is unexceptionable: 

The Miller standard, like all 
gener al def ini tioos of what may be 
banned as obscene, does not reflect 
the State's particular and ~re 
canpelling interest in prosecutlng 
those who prarote the sexual 
exploitation of child~en. Thus, the 
question urrler the Mlller test of 
whether a work, taken as a whole, 
appeals to the prurient interest of 
the average person bears 00 
connection to the issue of whether a 
child has been physica~ly or 
psychologically harmed ln the 
production of the work. Similarly, a 
sexually explicit depiction need not 
be "patently offensive" in order to 
have required ~e sex~ 
exploitation of a ~h~ld for lts 
production. In addltlon, a W?rk 
which, taken on the whole, co~ta~ns 
ser ious Ii terary , artlstlc, 
poli tical, or scientific val~e may 
nevertheless embody the hardest core 
of child pornography. ____ U.S. at 
____ , 102 S.Ct. at 356-57. 

17-:180 0-8:1--8 



---If 

--~~~~--- ~ ---~-----------------------~-----

110 

Given the statutory purpose of protecting 

children fran exploitation in the production of mater ials 

which are produced by making the children engage in 

sexual conduct; it is incongruous to prohibit the 

dissemination of obscene materials alone. Such a limited 

prohibition would permit transporters of child 

pornography to defend against a charge of distributing a 

child's sexual performance, ~., a film or photograph, 

by showing that the performance at issue is rx>t obscene, 

hONever harmful arrl sexually exploitative it might be. 

Thus, the obsceni ty requirement does rot present an 

effective alternative to the prohibition of dissemination 

()f roth obscene and non-obscene materials. 

Importantly, in light of the Supreme Court e s 

decision in Ferber, IlOre and nore states can be expected 

to enact legislation similar to the New York statute. 

Bolstered by a congressional enactment, all of the state 

statutes would interlock, thereby make each 

jurisdiction I S law all the IIDre effective. In this 

regard, I note that Senator Spector's amerrlment \tIOllld 

eliminate the term "le~ exhibition of the genitals" 

whie;h is fouoo in the New York statutes as well as those 

in m:my other states, and replace it with "e,iliibi tion 
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without literary, artistic, scientific or educational 

value" of the genitals or pubic area. 

The Supreme COurt expressly held that the term 

"l~ exh:i.oition of the genitals" was not overbroad and 

impliedly held that it was oot vague by ooting that the 

term was not unknown in this area of the law. u.s. ---
, 102 S .Ct. at 3359. '!bat term means IOOre than mere --

nudity and describes a patently offensive, lascivious, 

lustful or obscene display. Given this definition and 

the Supreme Court's upholding use of the tenn "lewd 

exhibition of the genitals," it might be judicious to 

retain that language in the federal statute. Moreover, 

the phrase "exhibition without literary, artistic, 

scientific or educational value" seems no more precise, 

and perhaps even vague in contrast to the present term 

"lewd exhibition." 

Of course, the idea behind the amendment is 

salutory, that is, to pr0\7ide protection to valuable 

speech which might be encanpassed by the ban on lew 

geni tal display. This concern was also expressed dur ing 

the Ferber litigation by a group of book publishers who 

participated as arrdci curiae and cited several books that 

contained pictures which they believed could be 

characterized as "lewd exhibition of the genitals." That 
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concern, hcMever, was without foundation because the 

amici ignored the fact that the term lewd means roore than 

mere nudi ty • 

Arrl oone of these l'Orks cited by amici had 

pictures which could be described as l~.* It was 

absurd they were even offered as examples. Sig­

nificantly, not one of the books proffered depicts any 

sexual conduct of a child under the age of sixteen. 

*See, Nude Photographs, 1850-1980, pp. 47, 78, 
125 and 134 (C. Sullivan ed. 1980) (four photographs are 
of a single child simply standing nude); E.A. Ruby, The 
Human Figure: A Photographic Reference for Reference for 
Artists, pp. 309-317 (1974) (a series of innocent 
photographs of a two year old girl); The Family of 
Children, pp. 84-85 (J. Mason ed. 1977) (six photographs 
of naked children at play, but in a totally innocent am 
sane t imes charming way ); M. Mark, Falkland Road: 
Prostitutes of Bombay (1981) (two photographs of thirteen 
and fifteen year old prostitutes with only their breasts 
exposed; one photograph of two sons of prostitutes lying 
nude on a bed); D. Hamilton, Sisters (1973) (photographic 
story of two young sisters of an Lmkna.m age. Sane of the 
photographs shcM the girls' breasts and one girl touching 
the other's breast, but 00 genitalia are shown). 
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Amici publishers also pointed to several "sex 

education" books, * b'1e disseminaticn of which they 

contend would be criminal under the New York statute. 

Again, amici publishers, for the most part, based their 

conclusion on a misunderstanding of the term "lewd 

exhibi tion of the genitals," which, as noted, does not 

include mere nudity. MJreover, it is clear that the vast 

majority of nude models in these works are over sixteen 

or are of an undeterminable age;** of course there can be 

no prosecution if age cannot be determined. 

*See, S. Waxman, GrCMing Up Feeling Good: A 
Child's Introduction to sexuality (1979) (two series of 
pictures of children getting dressed; one of a young 
girl, the other of a young boy ~ Two other pictures, one 
of a nude boy, the other of a nude girl, the age of each 
may be over sixteen); S. Waxman, What is a Girl? What is a 
&Jy? (1976) (tv.u photographs, one of a nude baby boy and 
the other of a nude baby girl; one photograph of a nude 
young boy, and another photograph of a nude two or three 
year old girl); M. Goldstein, E. Haeberle and W. McBride, 
'l'he Sex Book: A Modern Pictorial Encyclopedia (1971) 
(pictures of nude children, same showing genitalia); W. 

McBride and Fleischhauer-Hardt, Show Me! (1975) (pictures 
of nude children, sane touching their own genitals am 
one of a young girl simply touching the penis of a young 
boy); and G. Nass, R. Libby and M. Fisher, Sexual Choices 
(1981) (at page 241, photograph of a one or b«:> year old 
girl playfully and innocently holding on to the penis of 
a boy of the same age; nude photographs of a single child 
at pages 39, 50 and 281 which do not show gentialia). 

**See, ~., GrCMing Up Feeling Good, supra, 
note 9 at W. 30 and 34; The Sex Book: A Modern Pictorial 
Enc..."Yclopedia, supra, note 9, at W. 26, 31, 37, 83, 8,5, 
86, 130-31; Show Mel, supra, note 9, at pp. 88-89, 100-
01, 104-05, 106-07, 112-13, 158-60, 166-69. 
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Amdci publishers also expressed a concern over 
" 

the statute's effect 00 the availability of sex education 

materials. Given the narrON definition of lewd exhibition 

of the genitals, and the ability to use models over the 

age of sixteen, it is not credible to argue that somehow 

the ban on dissemination of materials depicting children 

engaged in sexual conduct or in a lewd genital exhibition 

will preclude parents fran educating their children about 

sexual matters. 

Addi tiooally, Ferber, J:X)inted to bK> popular 

rrovies, Pretty Baby and The Exorcist, as works which 

would be encanpassed by the New York statute. In Pretty 

~ no sex act of a child is shewn, nor is there any lewd 

display of the genitals or the };Ubic area. ~e only 

scenes depicting child nudity are one in which a baby is 

nursed by her IIOther, one in which young girl (Brooke 

Shields) sUmply poses nude for a photographer and another 

scene in which she is getting out of a bathtub. In the 

bathtub arrl posing scenes, her breasts and buttocks are 

exposed but there is no exposure of genitalia and though 

the pubic area may have been briefly exposed there is no 

way that that exposure could be characterized as lewd. 

In The Exorcist, there is no le\\1d display of 

the gr:!nitals of a chi.ld. rrbe only sex act even rarotely 
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suggested occurs for a brief second when it is made Co 

awear that the young girl (Linda Blair), who is fully 

covered in a sheet or nightgown, thrusts a crucif ix 

between here legs under the gown. It is impossible to say 

that any actual sexual conduct is taking place in this 

scene; even if it could 00 said that sexual conduct was 

being "simulated, II that simUlation does not fit wi thin 

the federal statute because it is not accanpanied by any 

nudity. 

In this regard it is important to re-emphasize 

that neither the present federal statute nor the proJ:X)sed 

amendments \\OUld encanpass acts of simple nudi ty , 

although there is a prohibition of lewd exhibition of the 

genitals. Under the federal statute, nudity would be 

encanpassed only when it is accanpanied by simulated 

sexual conduct, that is, the explicit depiction of the 

enumerated acts. Notably, t~e present federal statute 

as well as the proposed amendments do not define the term 

"simulated." Perhaps a statutory definition would be 

helpful. New York Law Section 263.00(6) defines 

"simulated" as meaning "the explicit depiction of any of 

the [defined sexual conduct] which creates the appearance 

of such conduct am which exhibi ts any uncovered portion 

of the breasts, geni tals or buttocks. " By not 

- ~- ~-- ------ .--- ~--
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prohibiting simple nudity, the federal statute, like 

other state counterparts \ttUuld allCM producers aI'I1?le roan 

to express an idea, convey a message or tell a story about 

the sexual conduct of children. 

~urther, the statute has 00 awlication when 

actors or actresses or models over sixteen years of age 

are used to portray children of lesser years, and persons 

over sixteen are generally available. As an 

illustration, a.lthough the producers in the 1980 Broadway 

production of Lolita auditioned seventy-five girls under 

fourteen for the title role, they finally chose a twenty­

four year old actress to play the part. In the production 

of notion pictures as well, the availabili ty of doubles, 

the absence of a prohibition on mere nudity am the use of 

sophisticated cutting techniques leave ample effective 

means of portraying sexual conduct without having a child 

under sixteen engage in a sexual act. A double was used 

to film Brooke Shields' nude scenes in The Blue Lag~ 

and Endless IoJe. 

In short, as recognized by the Supreille Court 

( u.S. at , 102 S.ct. at 3357), the producer 

has sufficient lawful m=ans to tell his a'I.1(jience about 

the sexual conduct of a child without subjecting a child 

I 
I 
I 
~ 
I 
1 
I 

'j 

,I 
" 

'1 

;) 
:JI , 
~ 
,~ 

! 

; . 
I 
\ 
I 
l' 

! ' 
I 

> 

" 

117 

to sexual abuse, and it is unlikely that the public will 

be deprived of anything of value because of a prohibition 

on the dissemination of material produced by sexually 

abusing childrene The desire of those who insist that 

they want the "real 'thingU must be suoordinated to the 

compelling interest in protecting children. 

Even if the production or dissemination of a 

few \·jorks of arguable value are discouraged by an amended 

federal statute, that would be a small price to pay for 

protecting children fran substantial evil. Still, the 

failure of respondent &10 anici publishers in the Ferber 

litigation to identify books am films which they 

believed deserved protection but which \\QuId in fact be 

encanpassed by the statute, is a tell-tale sign that. 

their E'irst Amendment concerns are divorced fran reality. 

Significantly, arocmg the amici in Ferber. were publishers 

who, prestnnably, ha\~t~ access to virtually all books ever 

published. And of all of the books ever published, they 

were able to point to so few which they opined could be 

enccropassed by New York statute, even though they 

maintained that the statute was so substantially 

overbroad. Of these \\Orks, it is certain that all except 

one were oot inclu..ied wi thin the statute. '!bat so few 

books or lOOV ies have been fOl.lIrl is not surpr ising , 
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because ideas about the sexual conduct of children can be 

an:] almost always are expressed without making a child 

engage in such conduct. In the unlikely event that a few 

such books or movies exist, or will exist in the future, 

which are within the statute but entitled to protection, 

case ~ case adjudication would provide adequate 

protectioo. 

Both the Supreme Court and the New Yor k Court 

of Appeals, when ~ remand it upheld the statute under 

the State Constitution, recognized that situations could 

arise in which the statute could be awlied un­

const~ tutionally. Each oourt believed that any such 

unconstitutional applicatioo could be dealt with 00 a 

case by case basis. '.Ibis raises the question of whether 

th9 federal statute should be amended to include any 

defenses to cr iminal prosecution or whether i.t should be 

left to be courts to develop those defenses on case by 

case method. 

'lbere are two distinct categories of situations 

in which the statute could be held unconstitutional as 

awlied. ttle first category of potential overbreadth 

includes certain kioos of dissemination without regard to 

the content of the material disseminated. Fbr example, 

consider a librarian who circulates a bcx>k which has 
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photographs of children engaged in sexual conduct. U1'x1er 

New York law (penal Law §263.20) that llbrarian who acts 

in the oorrnal course of employment has an affirmative 

defense to a cr iminal prosecutioo for disseminating 

proscribed materials. Perhaps, soc.h a defense need oot 

be provided ~ the federal statute which bans only 

interstate transportation and shipment or mailing and it 

is difficult to envision a librarian mailing or carrying 

prohibitoo material between states. On the eIther haOO, 

inter-library loans might occur more frequently L~an one 

would imagine, especially in those areas where one state 

borders another state. 

Take aoother exanple, a psychiatr ist who has 

had success treating child nnlesters ~ showing 

particular photographs or IlO\7ies, depicting children 

engaged in sexual corxluct. Under New York law there is 00 

defense for the doctor, nor would there be any defense if 

the doctor lent his film to another doctor to enable the 

other doctor to treat a patient. Despite the abseoce of 

any statutory defense, it surely \«>Ul.d be held that 

dissemination for a legitimate JOOdical or scientific 

purpose is CQ'lsti tutionally exempt fran prosecution. 

Finally, assume that I have brought with Ire sane child 

pornography as examples of what is presently being 

produced and diSSeminated. In bringing the films fran 
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New York to Washington, I have transported them 

interstate am there is 00 statutory exemption, even fO.t 

dissemination to the Congress. Nonetheless, prosecutioo 

in either the doctor or legislative context is extremely 

unlikely • If such prosecutions do ar ise, a court oould 

adjudicate a claimed constitutional defense case b¥ case. 

'!bus, it may be unnecessary to provide a statutory 

defense. Still, if a defense is desired, it could be 

drafted something like: 

In any prosecutioo under Section 
2252, it is an affirmative defense 
that a person who krnwingly trans­
ports, ships, or mails materials de­
picting sexually explicit conduct of 
children did so for a legitimate 
SCientific, ed~~tional, or govern­
mental purpose, or wi th SCIIVa other 
similar justification. 

'!be second category of potential overbreadth is 

the situatioo sanewhat similar to that posited b¥ Justice 

Stevens in his concurring opinion in the Ferber case. 

Assume a film produced in Europe contains a Single brief 

scene of a child engaged in sexually explici.t conduct. 

The film, however', is a classic, perhaps one of the ten 

best ever nOOe. Should distributioo of that film be 

prohibited in this country? Does it make a difference if 

the film was made before 1977 or before 1982? J))es it 
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matter whether the film will fe<K1 the child pornography 

industry in this country? 

easy 

As the questions suggest, the issue is oot an 

one and there are many factors which should be 

explored before recognizing a First Amendment defense for 

distributing a particular fiL-n. These factors might 

include, but are oot limited to: heM much of the whole 

work is devoted to shCMing explicit sexual conduct by 

children, whether the PJrtrayal is essential or necessary 

to the work as a whole, whether the particular work feeds 

the child pornography industry, ,when the work was 

produced, where it was produced am perhaps even the 

national origin of the child. 

'ilie exact nature of a defense based on content, 

if such a defense should be constitutionally required, 

and the burden of proof entailed are canplex questions 

which are difficult to consider in the abstract. This 

difficulty led the Supreme Court and the New York Court 

of AWeals to wait until the Ii tigatioo of concrete edses 

to deal with the p::>tential, albeit limited, overbreadth 

of a child p:>roography statute. While the legislative 

branch of government is certa~nly better equipped to 

legislate a defense, such a defer~ involves a comple~ 

interplay of relevant factors, so perhaps C~gress too 

should rely 00 the case b¥ case awroach, thereby 

avoiding too broad or too narrCM an enactment. 
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Senator SPECTER. Senator Grassley? 
Senator GRASSLEY. Mr. Chairman, I have one or two questions, 

but I am going to have to leave when I am done because I have a 
Finance Committee meeting that I have to go to on the tax bill. So 
I want to thank you for letting me participate. 

I would like to ask, sir, is it reasonabl'~ to think in terms of 
exempting what are referred to as legitimatr~ publications and illus­
trations like medical journals-and I only use. that as one example, 
I assume that maybe there are others that fit in that category-of 
exempting them from the law? 

I want your view on that. 
Mr. PITLER. No; you could expressly exempt medical textbooks or 

journals. 
Senator GRASSLEY. Yes. 
Mr. PITLER. You could do that, but then, of course, everyone who 

has related interest would say if you exempt them, we have works 
that also should be exempted. Then the question arises where to 
draw the line. I think the statute as written realistically cannot be 
interpreted to cover medical journals. There is no real fear of 
criminal prosecution. Notably, no publisher of any respectable 
medical journal has taken it off the market as was done with 
"Show Me." And there is just no chance of prosecution. 

So the answer, as a practical matter, is that once you start with 
medical journals, then you have to deal with special interests who 
come in and ask for exemptions. That poses a problem. 

Senator GRASSLEY. Thank you. That is all I have. 
Senator SPEC'l'ER. Thank you very much, Senator Grassley. 
Mr. Pitler, do you think "Show Me" is prosecutable under the ex­

isting statutes? 
Mr. PITLER. I think a prosecutor could decide there is probable 

cause to believe that the book would violate the statute. 
Senator SPECTER. Now, you have a lofty position, you are chief of 

the appeals division. I know that is a lofty position because I once 
had it myself. 

But suppose you were asked to make the judgment is there a 
prima facie case here? You said that there would be sufficient evi­
dence for a prima facie case. Now, will you go beyond that step if 
the judgment were yours and exercise your judgment to initiate a 
prosecution? 

Mr. PITLER. Well, the answer to the question is yes, I would go 
beyond the step. But let me just answer it a little bit more in 
depth. 

Senator SPEC'l'ER. Shall we give Mr. McCormack a chance to flee? 
Mr. PlTLER. That is not necessary, our office has no jurisdiction 

here. 
That book was first brought to our office's attention 4 or 5 years 

ago, by hauling us into Federal court because the publisher wanted 
to enjoin any prosecution under the New York State statute that 
had just been passed. And we looked around and said what book? 
We did not even know about the book. In an affidavit filed in court 
we said that we had no intention of prosecuting the book at that 
time. The district attorney made that judgment back in 1977 or 
1978 when the statute first came on the books. 
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Senator SPECTER. It is a rather unusual procedure, is it not,. to 
initiate an injunction proceeding to ~top t~e prosec~tor from domg 
something he has not announced an I,ntentIOn t? do.. . 

Mr. PITLER. Yes. The second circUlt so held III reversmg, sayIng 
that there was no justifiable ~ontrover.sy. ...? 

Senator SPECTER. The distrIct court Issued the InJunctIon. 
Mr PITLER. Yes, it did. th t 
Se~ator SPECTER. Mr. Gainsburg, were you a party to a pro-

ceeding? 
Mr GAINSBURG. Yes. . 'f I k? 
Se~ator SPECTER. Why did you initiate that actIOn, 1 ma~ ah d 
Mr. GAINSBURG. Well, if you remembe.r, Senator, the boo a 

been prosecuted already under the obscenlt>, statute. 
Senator SPECTER. But not in New York CIty. . 
Mr GAINSBURG. Not in New York City, but New York IS a large 

State' and we were not-there are four corners of New York State. 
Senator SPECTER. Well you did not bring in all the prosecutors. 

Would that action have been binding on all the prosecutors of the 

St~~: GAINSBURG. We brought in the Govern?r of ihe State. 
S nator SPECTER. He is not the prosecutor, IS he. . . 
Mr. GAINSBURG. Well, we felt th~t that would be bmdmg on all 

of the prosecutors. But in the situatIOn wh~re we had-. -. . 
Senator SPECTER. Is that not a rather rIsky propOSItIon ~omgt'to 

the D.A. and saying I wa!lt to en)oin. you from p;osecutmg ne 
bonk-calling the book to hIS attentIOn III the process'Tl b k 

Mr. GAINSBURG. Senator, the book was well known. 1e 00 was 
before the legislature in New York. . ..? 

Senator SPECTER. Did you know about It, Mr. Pltier. 
Mr PITLER We never saw the book, never heard of the boo%. r.r:~h 

first time w~ ever knew about it was when we ,were serve WI 
a ers The first thing we did was to get a copy of the book. 

p ~en~tor SPECTER. At times, it is amazing how little people really 

do ~~oG~INSBURG, The book was before the New York State Legis­
latur~ when they enacted the C~ii~ Porn?g?raphy Statute. 

Senator SPECTER. Were they aImIng .at It .. 
Mr. GAINSBURG. Yes; there were artIcles m the paper. l' t 1 
Senator SPECTER. Did any New York State prosecutor u tIma e y 

b . t'? rmg an ac Ion. .. t' 
Mr GAINSBURG No because we had an mJunc IOn. 
Se~ator SPECTE~. B~t it was overturned I am told by the second 

circuit? . ' k 2 3 b fore Mr GAINSBURG. Well, a long time later, It too '. y.ears e., 
the i~junction was dropped. The court, the second CIrcUlt, agonl7dd 
for a long time and then finally, after Ferber, the statute was e­
elared unconstitutional. But we had real fear, Senator, because we 
had been prosecuting. . Y k 

Senator SPECTER How long has it been smce New or prosecu-
tors have been abl~ to prosecute for IIShow Me" if they chose to do 
so? . hd . 

Mr. GAINSBURG. They can not now. It has been Wit rawn smce 
the Ferber decision. . 

Senator SPECTlm. It has been WIthdrawn? 
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Mr. GAINSBURG. Yes. 
Mr. PITLER. I have still seen it in some book stores in New York 

City, and there has been no prosecution. 
Mr. GAINSBURG. It is not just New York also. There are 19 other 

States and perhaps more by this time. 
Senator SPECTER. Mr. Pitler, if an affirmative defense for liter­

ary, artistic, scientific or educational value had been available in 
the Ferber decision, do you think that the Ferber result would have 
been different? 

Mr. PITLER. No. 
Senator SPECTER. Mr. Pitler, thank you very much. I very much 

appreciate your coming and very much appreciate your testimony. 
Ladies and gentlemen, I would like to call to the witness stand 

both Detective rJoseph Haggerty and Dr. John Dillingham at this 
time. 

Detective Haggerty is from the Morals Division, Obscenity 
Branch, D.C. Metropolitan Police Force. And Dr. Dillingham is also 
a Washingtonian, codirector, special projects for the Washington 
School of Psychiatry. 

Welcome, gentlemen. 
Detective Haggerty, we will begin with you and we look forward 

to your testimony. 

STATEMENTS OF DETECTIVE JOSEPH HAGGERTY, MORALS IHVI­
SION, OBSCENITY BRANCH, DISTRICT OF COLUMBIA METRO­
POLITAN POLICE DEPARTMEN'I'; AND DR. JOHN DILLINGHAM, 
CODIREC'rOR, SPECIAL PROJECTS, WASHINGTON SCHOOL OF 
PSYCHIA'I'RY, WASHINGTON, D.C. 

Detective HAGGER'rY. Senator, I would like to premise it all by 
saying that what is reflected in my statement is all my own opin­
ion and not necessarily reflective of the police department. And 
most of what is reflected in my statement is based on my experi­
ences on the street. 

Now, I have spent basically from-since I became a police officer, 
but in the field of vice, I have worked the streets since 1978 within 
the District of Columbia. And most of what I put in here are en­
counters that I have had with juveniles that we had occasion to 
come in contact with or arrest for prostitution. And some of the 
recommendations that I made were based on problems that we 
have had in terms of prosecuting these cases. 

Now, during the time that I spent in prostitution, I worked pri­
marily with pimps, and the biggest problem tll":t we had in that 
respect is that when you are dealing with a juvenile that is 13 or 
14 or 15 years old, this child is subjected to testifying before a 
grand jury, testifying at the trial and, in most cases that I have 
had, it turns out that the juvenile ends up on trial. It is the defense 
and all the implications that they make because, in actuality, these 
children have participated in acts of prostitution and they are 
not-they are generally ashamed of it, they have lost respect for 
themselves, and they have been hardened by the street and they 
generally reflect that on the stand. 

One of the things that I was recommending was that if there 
was-we could-in regards to Sexual Exploitation Act, we could 
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use as sufficient evidence the mere identity of the child and the 
age of the child and by other testimony from other sources to show 
that the child was actually, for lack of a better word, employed by 
this pimp to work the street so we could avoid putting the child 
through this process of the courts and being subjected to the cross 
examination of the defense. 

One of the other things that I had-now like I had put before, 
most of my experience was based in prostitution. I have worked ob­
sCGnity since November 19801 and in regards to the pornography .. 
0ne of the things that I have noticed, and specifically in terms of 
the child pornography, is that under the Federal statute they 
define a child as und~l' the age of 16. Most of your major pornogra­
phers in this country are quite aware of that law and, as a result, 
they emph)~. Hi-Yc:'ar-olds as well as older. 

Senator SPECTER. Do you think the age should be raised? 
Detective HAGGERTY. Yes, sir. 
Senator SPECTER. What do you think it should be, 18? 
Detective HAGGERTY. Under the age of 18. 
Senator SPECTER. Why do you think 18 is an appropriate cutoff? 

Why not 21? 
Detective HAGGER'fY. Well, here again 18 has been our standard 

for this country for a long time for establishing adulthood. 
Senator SPECTER. There is a major effort being made at the 

present time to raise the drinking age. In fact, we are having a 
kickoff of an effort later this morning to raise the age for drinking 
to 21, finding that there is a tremendous amount of fatalities in the 
18- to 21-year-old category. It may be time to rethink the age on 
other lines, and I wonder what your experience is on that. 

Detective HAGG~RTY. Well, in that regard, Senator, I felt as 
though raising the drinking age to 21 is not going to prevent these 
kids from drinking. The biggest problem seems to be--

Senator SPEc'rER. It would make it a little harder. 
Detective HAGGERTY. A little harder but not that much harder. 

My experience would be let us raise the age of driving. Make it 
they would have to get a driver's license at the age of 18 rather 
than 16. Then you should be able to curtail and control that a loi 
better than in terms of raising the drinking age. 

Senator SPECTER Well, I think it is hard to restrict people under 
18 from driving under the presumption that there is something 
that they are going to do wrong; whereas if they drink, that is 
something which leads to inability to control an automobile. But it 
is an interesting thought. 

Detective HAGGER'l'Y. I am in no wayan expert in any way, 
shape or form with respect to that. 

Senator SPECTER. Well, I just raised the issue when you say 18, 
why not 21? Why do you think 18 as opposed to 16? Just mention 
what your considerations are on that selection of age. 

Detective HAGGER'ry. Well, I think another question that comes 
up to me is in terms of our military. An I8-year-old is eligible to 
become a soldier and fight for his country but he cannot drink. 
That, for some reason, does not make sense to me. 

Senator SPECTER. The year you were born, Detective Haggerty, 
the national high school debatinl?, topic was lowering the legal 
voting age to 18. The slogan was, (Old enough to fight, old enough 
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to vote." In fact, it was 2 years before you were born-1944. I was a 
sophomore in high school when we debated that subject, and the 
slogan was, 'tOld enough to fight, old enough to vote." 

Does that also mean old enough to drink, old enough to have 
your picture taken while nude for a magazine? . 

Detective HAGGERTY. If that is what we are going to set as a 
standard. 

Senator SPECTER. How serious a problem do you think this is? 
How much antisocial conduct does that create? 

Detective HAGGERTY. In what respects, sir? 
Senator SPECTER. The posing of these 16-year-olds and 17-year­

olds and younger for the magazines which are circulated? Sexually 
explicit magazines. 

Detective HAGGERTY. Well, a lot of your pornography today is 
geared to using either young looking minors, young looking models, 
or 16-year-olds, so where it portrays as though you are looking at a 
child. It is even billed, you can go into an bookstore in the city 
today, right now, and you will see a number of magazines that it is 
all first line of it is young, such and such, teenage such and such. 
All this stuff is geared toward the younger models, which is exactly 
what the pornogra.phy industry is doing. 

[The prepared statement of Detective Haggerty follows:] 
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PREPARED STATEMENT OF JOSEPH Bo HAGGERTY 

Missing children, runaways, throwaways, abandoned or neglected children 

are all victims of the street. Most of these children are quickly hardened 

by their experiences with the vultures of the street. Usually penniless and 

most of the time homeless, these children will hang on to anyone who will 

seemingly befriend them; pimps, pederasts, pornographers and many times other 

victims like themselves, who lead them to the ways of survival through hustling, 

prostitution or pornography. This is a tight knit group and they have to learn 

the rules of a whole new way of life. A life which tlO longer recognizes them 

as human beings. Their bodies become the only means to survive on the street. 

Self respect becomes a luxury they can't afford. Drug abuse is their way of 

escaping their new reality. The only jobs made available to them are in massage 

parlors, escort servicas, sex films or photographs. They are hired as nude 

dancers or models. Their status is measured by how much money they can obtain, 

even though most of the money goes to their mentor. New laws govern their 

existence, right is doing something and getting away with it and wrong is 

get Ling caught. 

From my experience on the street, working the pimps of prostitution, I 

discovered a number of myths concerning prostitutes. There is not a great 

deal of venereal disease, although most prostitutes have contracted at at;,Qea~t 

once. Heroin addicl:i,on is not that conunon among prostitutes because heroin 

is an expensive overhead for the pimp. Most of the time, if you find a junkie 

prostitute, you will find her pimp is a junkie too. I have encountered several 

incidences where the pimp beat his prostitute for USing drugs. Drugs and 

venereal disease are not good for business. Most street prostitutes use 

prophylactics for all sexual encounters. Most prostitutes started in the 

bus:! ness under age. Many have children of thei'!.' own. Most of these children 

are farmed out to relatives or taken away by legal means. 
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The only way to arrest a pbnp for pandering 
or procuring is through his 

prostitutes. 
These prostitutes must testify at both the Grand Jury and at the 

r.rial. Even if the pr tit ' os ute 1S a juvenile, both appearances are still 
l1eCessai:Y. 

I would Suggest an amendment to Sexual EXploitation of Children Law 

should only require the identity and 
age of'a juvenileprostitute,~and 

testimony from other Sources that he h 
or s e was ir. fact working for a pimp. 

This should be considered sufficient evidence to prove that the pimp was 

sexually exploiting the child. 

~, It should be noted that in regards t h' 
o t 1S amendment and any laws 

pertaining to children, that these laws should include both male 
and 

female victims, as well b h 
as ot male and female defendants. 

Pertaining to child pornography, under the current 
laws, a child is 

described as anyone under the age of 16 years. 
Because most pornographers 

are well aWare of these laws, they try to USe models 16 
years old or older to 

avoid prosecution. 
As a result we have lower·'d our moral 

~ standards so as to 

accept films, magazines and photographs depicting 16 year 
aIds engaged in 

explicit sex acts with other 16 year olds, or men 
or women of older ages. I 

would suggest that the law be amended to define 
a child as anyone under the 

age of 18 years, and to let th 
. e people of this country decid'e whether the child 

has been exploited. tl1rougll th - e normal jury system. Aid ga n, un er the current 
laws, this child is t'll 

s 1 required to testify before a Grand Jury and again 
at trial. Too many times, it's the child who 

ends up 011 trial, through 
cross examination. 

With pronography, the film, photograph or magazine 

speaks for itself. Th id 
e mere entity, age and corroborative testimony from 

other sources should be sUfficient evidence 
that the crime took place. 
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Currently, pornographic films, magazines, photographs and video tapes 

released in this country are under no restrictions except the relatively vague 

obscenity laws, depending on the jurisdiction or the prosecutors. Censo1ship 

of this material is nearly impossible, but I would propose that every 

pornographic film, maga~nEe, photograph and video tape released in this 

country be required to submit, in documented form, a list of all the names 

and ages of actors, actresses, models and extras, and to include the 

name and address of the produc tion or.:.publishing company, where the ma terial 

was made and where it will be distributed. This would put some restriction on 

this material, without actually censoring the content. 

Presently if a question arises of a. particulat actor or actress, in 

regards to them being under age, it is virtually impossible for a local 

jurisdiction to ascertain the actor's, actress' or model's age. The purpose 

of the law would be to prevent producers of pornography from putting children 

in their films or publications. The law would make it illegal to release porno-

graphic material in this country without this documentation and should penalize 

the owners and operators of thesE\ production companies, publishing companies 

and everyone distributing the material commerically. Also included in this 

law should be a clause to penalize these same people for falsifying any of the 

documentation. 

In regards to material coming from foeign countries, this material 

should not be accepted unless accompanied by the proposed documentation. 

Any film or publication ruled obscene under the Federal Law or made by 

exploiting children, should automatically be removed from the market in this 

country. 
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Senator SPECTER. Dr. Dillingham, let us turn to you at this point. 
You have been a faculty member of the Washington School of 

Psychiatry since 1967 and you recently completed a 2-year study 
funded by the Department of I:Iealth and Human Services in which 
you interviewed 1,000 child pornography subjects in Washington, 
Baltimore, New York, and Boston. 

What did your findings show, Doctor? 

STATEMENT OF DR. JOHN DILLINGHAM 

Dr. DILLINGHAM. Well, our findings showed, among other things, 
that the profile that was emerging from the study was of children 
who have some shared characteristics with the large runaway pop­
ulation of the United States, but some dissimilar characteristics. 
These are children-the children we interviewed, along with some 
pimps, some families, and some customers, the children we inter­
viewed were street children, not children in-settled in suburban 
bcalities, not children who are identified as victims of child por­
nography in other settings. 

Senator SPECTER. How did you find 1,000 child pornography sub­
jects? How do you find children who pose for pornographie litera­
ture? 

Dr. DILLINGHAM. Well, there is no traditional methodology in re­
search for doing this. It is called field initiated research. We had a 
number of sources. We have had a number of previous projects 
which resulted in some access to the criminal underworld in the 
cities that we mentioned. We had some police moral squad cooper­
ating consultants in New York City and some police informers. So 
what--

Senator SPECTER. What was the youngest that you found? 
Dr. DILLINGHAM. Six-years-old. 
Senator SPECTER. Six-years-old. What kind of pictures were taken 

of the 6-year-old? 
Dr. DILLINGHAM. The pictures that were taken of the 6-year-old 

were genital exposure pictures and masturbation pictures and oral 
sex. 

Senator SPECTER. And what is your opinion-oral sex as well 
with 6-year-olds? 

Dr. DILLINGHAM. Yes. 
Senator SPECTER. What is your opinion of the effect on children 

from being subjected to that kind of activity? 
. Dr. DILLINGHAM. I think it is very damaging, extremely damag­
mg. 

Senator SPECTER. What are the consequences specifically, as best 
you can specify them? 

Dr. DILLINGHAM. Well, the consequences are, of course, that the 
children grow up with a number of deficits. They grow up with a 
distorted picture of sexuality and of their own role as sexual 
beings. They grow up with a picture of themselves as people who 
are exploited and people whom other people are entitled to exploit. 
They also grow up with unrealistic pictures of their ability to con­
trol the adult world because the fact of the adult world seeks them 
out with these intentions and means suggests that they can manip­
ulate the world and, of course, they cannot. They grow up disassoci-
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ated, alienated; they grow ~p with secret fears about what is going 
to happen to them, and ultlmately-- . 

Senator SPECTER. How does that arise? Could you amplIfy the 
secret fears as to what will happen to them? . . . 

Dr. DILLINGHAM. Well, if you get into extended dIscu~slOns wIth a 
lot of these youngsters, they will tell you that they thmk they are 
not going to live very.long. Most of them have become very, very 
extensively involved wIth drugs, and many of them, ~he ~ery, very 
young children, it would be a little .~ard to develop thIS kInd of con­
versation, but the children, the mIddle. gro.up of 12, 13, 14, 15, 16, 
have had some kind of exposure to famIly lIfe, and those ar~ usual­
ly fairly traditional families. And so what the. youp..g?ters WIll often 
ten you is that they will die later but that IS not Important, but 
that they will go to hell fo~ what they do. ~ ., 

Senator SPECTER. What IS the youngest age that you have ... oL:.nd 
in the use of drugs in this group? 

Dr. DILLINGHAM. I guess 8 years old. 
Senator SPECTER. What is your opinion ~s to the.--
Dr. DILLINGHAM. That would be smokmg manhuana, not hard 

drugs. 
Senator SPECTER. How about hard drugs? 
Dr. DILLINGHAM. Thirteen, I guess. 12 or 13.. . 
Senator SPECTER. What is your opinion on the :lssue raIsed by De­

tective Haggerty about the cutofT age at which a person should be 
permitted to pose for photos in the nude? .. 

Dr. DILLINGHAM. I do not think I have a settled OpInIOn on that. I 
think it is difficult to determine things like ~he age. o~ consent. I 
think 16 is as good an age as any to set an arbItrary lImIt for. 

Senator SPECTER. You think 16 is the right age? 
Dr. DILLINGHAM. Yes. 
Senator SPECTER. Better than 18? 
Dr DILLINGHAM I guess if I had to choose, yes. 
Se~ator SPECTE~. Have you examined the book "Show Me"? 
Dr. DILLINGHAM. Yes, I have. . 
Senator SPECTER. Do you think that that kInd of a book ought to 

be permitted to be produced? 
Dr. DILLINGHAM. No, I do not. 
Senator SPECTER. Why not? . . 
Dr. DILLINGHAM. Because I think-I am not offermg a ~~terary 

approval of the book. I think it has .liJ?itc~.tions as to. the ilt~rary 
worth and also probably has some InnItatlOns as an m.structlO~al 
work, but I think it is basically instru~tio?al and I .thmk th~ 11:­
struction that it offers is not harmful m Itself. I thmk that l~ ~s 
possible for young children to be harmed by exposure t~ exph7It 
photographs but that really is a complex interplay of theIr f~mlly 
relationship~ and their relationship with .the adu.lts who are eIther 
permitting or helping them interpret or mstructmg them. I do not 
think on the merits of themselves that one could conclude that 
they are harmful. . "Sh M"? 

Senator SPECTER. You are talking about the book owe. 
Dr. DILLINGHAM. Yes. . . . 
Senator SPECTER. I am concerned about your OpmlOli. from two 

points of view. 



'. 

-­I 
fl 

132 

What harm, if any, do you think is sustained by the models the 
young boy and the young girl, in the book? ' 

Dr. DILLINGHAM. OK. In order ~o develop an opinion on that, I 
would reall;y hav~ to know the cIrcumstances under which those 
photographIc ses~lOns took place. I certainly could speculate that 
there are manv cIrcumstances under which those things take place 
whlCh would b~ harmful. 
~enator SPLCTER. ~ut. you are saying not. necessarily so; you 

th~nk ~he law could fmd the n~cessar~ Co~cluslOn that simply their 
bemg.In that pose and tho~e pIctures l1avmg been taken, constitute 
s~ch damage to them that It ought to be prohibited by a generaliza­
tlOn or a penal statute? 

Dr. DILLI1':"GHAM. I ~~jnk it would be very hard to construct one 
that could gIVe you a kmd of automatic trigger. 

Senator S.PECTER. Bu~ it is a pl'actical impossibility for a prosecu­
tor to go fInd th~ chtldl'e,n and then to investigate the circum­
stances ~nder Wlll'..:h .the pIcture was taken. That is an unrealistic 
burden If J~ou ::1'e go~ng to go that far. You really cannot have a 
statute whIch IS desIgned to protect children from being photo­
graphed. Do you agree? 

pro DILLINGHAM. Y €s, I agree it would be very hard to find the 
chIldren . .It. would n?t be very hm'd to find the children in that 
book but It.,would be JIl commercialized exploitation. 

Senator SPEC'fER. But you think there are other books where chil­
dre;1 hav~ posed ~her'e it is sufficiently plain on the surface to con­
clune th~t th~re IS damage to those children from being subjected 
to cedam kmds of p~otography, or photoaraphy with certain 
poses? b 

Dr. DILLINGHAM. I think you could, yes. 
Senator SPEC'I'EH.. How would you define that? 
Dr. Dn,Lu\'GHAM. Well. I think it is almost certain that children 

",:,h.o. are in,:olved in bestiality and involved in sado-masochistic ac­
tlVItIes! WhICh are at .the same time sexually related, I think you 
could fmo the conclUSIOn that they would be damaged by that yes. 

Senator SPEC'l'EK Any situutions besjdes those two? ' 
Dr; DILLINGHA~ I am trying to think of others but they do not 

readIly come to mmd. 
. W~at.I an~ saying i~ sex.ual. activiti~s that have clearly violent 
ImplIcat.IOl:s and have lmphcatlOns whIch are 1:)0 far removed from 
t?e statIst.lCal norm as to be of concern, those could probably prac­
t.lCally be .Judged to be harmful. 

Senator SPECTER. Now, with rl,~spect to the people who would look 
at the boo~ "SrIO:" Me,lI aside from those who Y'ere being subjects 
do you thmk It IS a. harmful book to have available for sale fo; 
those who would see It, children who would look at it? 

Dr. ?I~L~NGHA1-:1. Well,. again, I think ~hat is a complex problem 
because It ]8 not mconcervable thut a ~hdd can look at it and have 
sume har:mful effects. ' 

Senator SPEC'rER. Under what circumstances? 
Dr: DIU.INGHAM. Well., ~f you have a child who had been made 

phOPlC abou~ sexual aetlvlty and sexual (-lxpression, he had grown 
up m a fanl1l~ that ~hose ,;,el'e taboo subjects. and tabo~ processes, 
then that cluld unmstruc~ed and unsupervIsed certamly might 
have a lot of anxieties and fears as a result of looking at that. A lot 
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of stimulation from which the child would have no explanation or 
help in processing. 

Senator SPECTER. But that would be an extreme case, an unusual 
case? . 

Dr. DILLINGHAM. Yes, but the ordinary viewer of the book, I 
think, with no real detriment to the author or the publishers, has 
to come away bored. 

Senator SPECTER. Excuse me? 
Dr. DILLINGHAM. It is a boring book. 
Senator SPEC'l'ER. It is a boring book? 
Dr. DILLINGHAM. Yes. 
Senator SPEC'TER. We do not ban boring books. 
Dr. DILLINGHAM. No. You would ruin the entire publishing indus­

try if you did that. 
Senator SPECTER. Like we do not ban boring hearings or boring 

Senators or boring witIlesses. 
Well, from what you are saying though, you cannot tell on the 

surface of it that the subjects have been harmed in "Show Me." If 
you cannot show on the surface of it that people who look at it, 
even children, would be harmed absent some unusual background, 
phobic background, then why make ((Show IVle" illegal? 

Dr. DILLINGHAM. I am not suggesting that you should make it il­
legal. 

Senator SPECTER. I thought you said that you thought that it 
would be-that the book "Show Mel) should be prohibited under 
the existing statutes. 

Dr. DILLINGHAM. No, I did not say that. 
Senator SPECTER. You did not? 
Dr. DILLINGHAM. No. 
Senator SPECTER. So what is your opinion of the book "Show 

Me"? 
Dr. DILLINGHAM. My opinion is that it is not a particularly harm­

ful book. It has some limited instructional value that perhaps goes 
beyond the other kinds of books of instruction or education in the 
field of sexuality, but that it is not-it is not a Nobel prize winner, 
it is not an extraordinarily useful book. The only way I can see 
that you could possibly get at the kind of protection that perhaps 
you are talking about would be-and I am not sure what the con­
stitutional validity of this kind of thing is, but it is the same kind 
of thing that you do with films in which you say that this is an R 
film or so forth. If it is possible to say that booksellers cannot sell 
things to minors, than you remove some of the possibility of harm­
ing minors who are not properly supervised or educated prior to 
the reading or looking at the book. 

Senator SPECTER. Dr. Dillingham, thank you very much. 
Detective Haggerty, thank you very much. Anything that you 

would like to call to the committee's attention additionally before 
we terminate? 

Dr. DILLINGHAM. I wouJd, 
It seems to me that the legislation that already exists, and the 

legislation that is being proposed has to value not only of prosecut­
ing people who are offensive to the public morals, but also the 
value of identifying the scope of the problem because with in­
creased police activity, increased arrest and so forth, you get a 
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better sense of the size of the problem. You get a sense of t.he size 
of the problem, you are identifying a lot of victims as well as the 
offenders that may be emotionally disturbed, and I think the re­
sources need to be addressed also. There needs to be support for 
funding in treatment. 

Senator SPECTER. I quite agree with you, Dr. Dillingham. That is 
a subject we have addressed and a subject which we are addressing 
in another subcommittee in Health and Human Services. 

'rhank you very much, gentlemen. I very much appreciate your 
coming. 

[The study prepared for the Washington School of Psychiatry by 
Dr. Dillingham follows:] 
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CHILD PORNOGRAPHY: A STUDY OF THE SOCIALSEXUAL 
ABUSE OJ:" CHILDREN . . . 

\''' 'r 

EXECUTIVE SUMMARY 

Prepaxed by: 

John C. Dillingham 
principal InVestigator 

Elaine C. Melmed 
Associate 

Metropolitan Mental Health Skills Center 
Special Projects Division 

WASHINGTON SCHOOL OF PSYCHIATRY 
1610 New Hampshire Avenue, N.W. 
Washington, D.C. 20009 
202-667-3008 

of the 

THE CHILD VICTIMS OF PORNOGRAPHY 

For t.he past two yeaxs, the Washington Sch',Jol of Psychiatry, through its 

suhdivisions, tlua. Special Project:! oivisic,m and the Metropolitan Mental 

Health Skills Center, has been interviewing children on the streets of 

Washington, D.C., Baltimore~ Maryland, a.~d ~~w York City who can be con­

sidered to be a~ risk of sexual exploitation. The purpose of the inter­

viewing has been twofold: to deterrAine, as far as possible, the extent to 

which such children, involved in pro;titution ~d'~~x-relat:d~~~~ivities 
for commercial purposes, have either been involved ln, or have be~n invited 

to be involved in, pornography, ~ to attempt to develop a psychosocial 

profile of such children. 

Using field initiated reseaxch, the project has interviewed close to 750 

individc.l.ls - larg~~ly children at risk, child 'prostitutes and child porno-

. graphy victims, but also parents, pimps and customers. The technique that 

has been used to initiate the research has been simple. In most cases, 

initial contact has been established by stationing an inv~stigator in a bus 

station restaurant, on a street corner on ona of the "strips" or "strolls" 

in Washington, New York or Baltimore, and allowing youthful purveyors of 

commercial sexual activity to approach the investigator. After some initial 

conversation, Which is usually an explor~tory probe on the part of the 

youngster, tho investigator. explains to the youngster the purpose of his 

presence, the interview activity, and the study itself. The latter expla­

nation was expressed, gener-ally, in the followinq way: "This study is to 

help ~o find out how people who maka their living axound the bus station r I ; II; 
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, 
and on the stroll, make decisions about how they will live their lives." .,. 
upod further inqui~y, the youngster would be told quite directly that the 

interviews had to do with the relationship of pornography to the rest of 
their lives. 

The study also used contacts with pimps set up by police officials and 

police informers, and contacts with childr~n se~ up in turn by these pimps. 

The extensive contacts with career criminals, prostitutes and pimps from 

other research and service programs conducted by the Washington School of 

Psychiatry's Metropolitan Mental Healtil Skills Center, also produced entree 

into the underworld and street life in order to establish contact with 
children on the street. 

A significant number of retrospective in~erviews were done with young adults 

who are in their very late teens or early and middle twenties in order to 

get a picture at a later date of the lives of people who had started as 
child prostitutes and pornography participants. 

Originally, it was hoped that the development of a psychosocial profile of 

these children would provide some clues as to possible early prevention and 

early intervention strategies for working with these youth and their 
~- ..... ' ... f.· .••• , ... f .... 

families. 
.-. ' ..... ~- ... ,_ ••• "t ... _ ... 

The study attempted to investigate Whether it is true that the at-risk 

population of children forme· a kind of nest of concentric circles, the 

largest being all those children at risk of being victimized by sexual abuse 

or harassment - in the family and in the home, the ~ext largest being children 

actually victimized, the next being child pros~itutes, and the final inner­

most circle being children victimized in particular, unique or unusual ways _ 
particularly ~ough child pornog~aphy. 

J 

The stu~y also surveyed a large sample of organizations and groups serving 

at risk children and youth - runaway houses, child protective agencies, etc., 

in order to see what their experience had been in serving child pornography 
victims. A il rna survey was 'sent to 200 agencies and organizations, with a 

return of 35%~ a typical level of response for mail questionnaires. 

These surveys indicated that youth and child serving agencies believe that 

child pornography is a serious problem in their communities but have not , " , 
develt-;:,~d any methOds for intervi~wing their constituencies about this problem, 
'i' ,( 1/ I 

and in general do not feel that they are very thorough in intervieWing 
chirdren about sexual issues. 

To date the findings of the,study suggest: 
. . , 

+ Child pornography unlike child prostitution; Which appears 

t~ be a large industry, as an "ind,;!stry" in ,the United States 

is probably very limited. That is, there docs not seem to be 

a large slick commercial production of child pornography. 

Ii 
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+ There does exist a "cottage industry" for child pornography -

children acknowledge that they are invariably asked to pose 

for personal pornographlc photos by customers ,on the street and 

in bars and restaurants and hotels. They also acknowledge 

observing the exchange of pornographic snapshots in which their 

peers are exhibited. Most children are ~~willing to admit that 

they actively engage in such activities, although they univer­

sally point the finger at each other. CUstomers apparently 

do exchange these phot~s much like trading baseball cards, etc. 

There is also a significant amount of home movies and home video, 

Which are also exchanged. . . 
. . '~'. 

+ The youngsters involved in child pornography on the levels de-

+ 

~ . ,,... , ..... " ....... -
scrLbed above, fit the general description of runaway/child 

prostitutes: 

1) The largest group are children who have been pushed out 

rather than runaway. They have been told directly, or 

by family behavior, that there is. n? • mo::e room for them 
in their homes"; either for economic reasons, or--'fo-r-"reas'ons . . .... ' . 
of age specific family dynamics, ~ir-'beca.iise' of resistei-ic~" to 

intra family sexual exploitation, or because of severe 

family trauma • 

2) More than seventy-fiVe percent report sexual abuse within 

the family. 

3) An overwhelming percentage report a feeling of alienation 

from family lifestyle, family disciplinary culture, etc., 

fram a very early age. 

4) More than silcty percent report previous contac.t with mental 

I health, sociallservices, or other institut~onal helping 

professions. These have been perceived as actively hostile 

to the child, as instrumen~s of increasing the alienation 

from family, and of intensifying a punitive familial attitude 

or policy toward tho child. They are, accordingly, intensely 

distrusted, and perceived not ~s resources for help, but as 

reiterations of bad early family and institutional experiences. 

The stud~ suggests that the incidence of serious and chronic mental 

illness among the children and young people who engage both in 

prostitution and in pornography is very high. Many are the 

"deinstitl:,tionalized" among the youthful mental hospital population, 

and not a few are individ\\als whose chronic mental illnesses have 

evidently never been treated during their lives, due to family 
• alienation from access to convention~l mental health systems. 

It is also evident that It, signific:ant number of young people 

have had $ituational mental health crises due to severely 
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traumatic family catastrophes - catastrophic deaths, suicides, 

murders, etc. for which they have received no emergency or 

crisis intervention support, and from the residual e~~ects 

of which they continue to suffer. 
.. '. :lit. 

+ The matching characteristics of this population with the most 

severely alienated' runaway population do not adequately convey 

to the casual observer another important factor: these youngsters 

appear to share more directly characteristics with the adult 

homeless population. These children W?~ ~e.more pushed out 

than runaway, appear to be the "undocumented aliens" of the 

general population - and will be the homeless adults of the 

future. Their distrust of system resources, their pronounced 

isolation, and their vulnerability for exploitation and misuse 

is so severe that the likelihood of their being generally 

"reabsorbed" into the mainstream of American youth culture -

or general culture seems minimal. 
~. 

Senator SPECTER. Before adjourning, we will make Senator Ma­
thias' statement a part of the record as if introduced at the conclu­
sion of Senator Grassley's opening statement. 

[Whereupon, at 11:30 a.m., the subcommittee adjourned, subject 
to the call of the Chair.] 
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