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CHILD PORNOGRAPHY

FRIDAY, DECEMBER 10, 1982

U.S. SENATE,
SUBCOMMITTEE ON JUVENILE JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 9:50 a.m., in room 2228, Dirksen
Senate Office Building, Hon. Arlen Specter (chairman of the sub-
committee) presiding.

Present: Senator Grassley.

Staff present: Mary Louise Westmoreland, counsel; Ellen Green-
berg, professional staff member; and Suzanne Spiegel, staff assist-
ant.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR
FROM THE STATE OF PENNSYLVANIA, CHAIRMAN, SUBCOM-
MITTEE ON JUVENILE JUSTICE

Senator SPECTER. The hearing will come to order of the Juvenile
Justice Subcommittee. I regret we are somewhat late this morning,
ladies and gentlemen. We have been working on a couple of other
subcommittee matters including the Justice Assistance Act and the
career criminal bill. Some of the unanimous-consent arrangements
that we are trying to circulate on the floor have necessitated our
being somewhat tardy and I am sorry for that.

Today we are conducting the third in a series of hearings by the
Senate Juvenile Justice Subcommittee on the sexual exploitation of
children. The first hearing on November 5, 1981, explored the
nature and scope of child exploitation while the second hearing fo-
cused on the Federal law enforcement response to this problem, We
will now examine the Federal child pornography laws to determine
how we can best protect the interests of our children without
unduly restricting our first amendment guarantees of freedom of
speech and expression,

Over the last 20 years, child pornography has become a multimil-
lion-dollar industry, victimizing thousands of children. Yet, it was
not until 1977 that Congress passed the Protection of Children
Against Sexual Exploitation Act. This Federal law prohibits the
production and commercial distribution of materials depicting chil-
dren under age 16 engaged in sexually explicit conduct if the mate-
rials are to be mailed or otherwise transported in interstate com-
merce. The act also prohibits the transportation of minors across
State lines for prostitution or any other form of prohibited sexual
conduct for the purpose of commercial exploitation.
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The delicate balance between protecting children from sexual
abuse and guarding first amendment rights was shifted by the Su-
preme Court’s recent decision in New York v. Ferber. For the first
time, the Court ruled that the compelling State interest in safe-
guarding the physical and psychological well-being of children con-
stitutionally justified the prohibition of nonobscene sexually explic-
it photographs.

The Court also declined to invalidate the New York law on the
grounds that it overbroadly prohibited such legitimate works as
National Geographic photographs or illustrations in a medical text.

Shortly after the Ferber decision, I introduced S. 2856 to address
this problem. This bill expands the Sexual Exploitation of Children
Act to eliminate the requirement that materials depicting sexually
explicit conduct involving children under 16 meet the obscenity
standard to fall under the act’s prohibition. To avoid the potential
overbreadth problem acknowledged by the Supreme Court, S. 2856
would require that materials which depict nude children not engag-
ing in sexually explicit conduct must continue to meet the constitu-
tionally mandated obscenity standards.

[Text of S. 2856 follows:]

Jo——
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97TH CONGRESS
LS S 2856

To amer? the Sexual Exploitation of Children Act of 1977.

IN THE SENATE OF THE UNITED STATES

August 19 (legislative day, AucusT 17), 1949

Mr. Specrer introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL

To amend the Sexual Exploitation of Children Act of 1977.

1 Be it enacted by the Senate and House of Representa-

o

tives of the United States of America in Congress assembled,
3 That section 2251 of title 18, United States Code, is amend-

4 ed in subsection (¢)—

5 (1) by striking out “$10,000” and inserting in lieu
6 thereof “$75,000"; and (2) by striking out “$15,000”
7 and inserting in lieu thereof “$150,000”.
8 SEC. 2. Section 2252 of title 18, United States Code is
9 amended—
10 (1) in subsection (a)(1) by striking out “for the”
11 through *‘obscene” and inserting in lieu thereof “any”’;

e —————— e — =
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(2) in subsection (a)(2) by siriking out “for the”
through “obscene’ and inserting in lieu thereof “any’’;
and
(8) in subsection (h)—
(A) by striking out “$10,000” and inserting
in lieu thereof “$75,000’’; and
(B) by strikin;; out “$15,000” and inserting
in lieu thereof “$150,000”.
SEc. 3. Section 2253 of title 18, United States Code is

amended—

(1) in clause (2)(E) by striking out “lewd exhibi-
tion” and inserting in lieu thereof ‘“‘exhibition without
literary, artistic, scientific or educational value”’; and

(2) in clause (3) by striking out “, for pecuniary

profit”’.
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Senator SPECTER. Today we are going to have a series of wit-
nesses headed by St. Martin’s Press in New York City. We are
going to have Mr. Robert Pitler, chief of the Appeals Bureau of the
Manhattan district attorney’s office; Detective Joseph Haggerty, of
the morals division of the D.C. Metropolitan Police Department;
and Dr. John Dillingham, codirector, special projects of the Wash-
ington School of Psychiatry.

I am pleased to have with me on the panel this morning the dis-
tinguished Senator from Iowa, Senator Grassley, who has taken the
lead on legislative initiative in the field of child pornography. We
have worked together on the Judiciary Committee now for 2 years,
and it is a pleasure to have him with me on this panel. And I now
turn the podium to you, Senator Grassley, for any opening com-
ments that you may wish to make.

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S.
SENATOR FROM THE STATE OF IOWA

Senator GrassLEy. It will be my pleasure to work another 2
years or longer with you on this committee when we start the new
Congress.

First of all, I want to commend you for your unfaltering dili-
gence in seeing that this and other problems relating to the victim-
ization of our youth are aired so that we might begin the next proc-
ess, a difficult process, of rehabilitation.

I am aware that the subcommittee that you chair has conducted
hearings on the problem of runaway and homeless youth. Child
pornography might be labeled a “fallout” from the runaway prob-
lem in that homeless youth, alone and without resources, often
emotionally disturbed, risk being victimized by exploiters. They
may become involved in prostitution and in forms of delinquency
which involve major costs to the youths themselves and ultimately
to society at large.

I am happy to say that an amendment that I offered to the Vio-
lent Crime and Drug Enforcement Act of 1982, which I might add,
Mr. Chairman, you cosponsored, was adopted in the criminal pack-
age and passed on October 1, 1982, In general terms, this amend-
ment differs from S. 2856 in that it more closely follows the Su-
preme Court’s opinion in New York v. Ferber, which was decided in
July of this year. Specifically, this amendment eliminates the re-
quirements of legal obscenity from Federal child pornography stat-
utes. It also removes the commercial limitation provision of 18
U.S.C. 2252 in recognition that many of the individuals who distrib-
ute materials covered by the statute do so by trade or exchange
without any commercial purpose.

S. 2856 contains a provision that would not restrain the distribu-
tion of materials involving minors if the materials contain “liter-
ary, artistic, scientific, or educational value.,” The bill is perhaps
attempting to exempt from prosecution materials such as National
Geographic issues or perhaps the “Show Me” volume that will be
referred to at today’s hearing.

Nevertheless, the Supreme Court did address and assess this defi-
nition and concluded that it would not properly control the type of
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depictions that we are trying for all practical purposes to extin-
guish. The Court stated, and I quote: -

_A w.ork which, taken on the whole, contains serious literary, artistic, political, or
scientific value may nevertheless embody the hardest core of child pornography.

The Court then went on to quote from the memorandum of As-
sercrllblyéngn Lasher in support of the disputed New York regulation
and noted:

It is irreleyant to thg child (who has been abused) whether or not the material
* * * has a literary, artistic, political, or social value * * *

The Court therefore concluded that the Miller stondard is an im-
plausible solution to the child pornography problem.

Mr. Chairman, I am aware of how anxious you are to create a
record here today so I am not going to take any more time, but let
me conclude by noting that Congress designated 1981 as the “Year
of the Child.” It is my hope that 1983 will become known in Con-
gress as the year we made good on that promise, both in fact and
in form.

Senator SpECTER. Thank you very much, Senator Grassley.

[The prepared statement of Senator Mathias follows:]

STATEMENT OF SENATOR CHARLES McC. MATHIAS, JR.
BEFORE THE SENATE JUDICIARY SUBCOMMITTEE ON JUVENILE JUSTICE
DECEMBER 10, 1982

As a member of the Subcommittee on Juvenile Justice,
I would like to commend Senator Specter for convening
these hearings on proposed amendments to the Protection
of Children Against Sexual Exploitation Act of 1977. Al-
though other engagements prevent me from attending the
hearing, I remain intensely interested in the subject
matter of these proposals, and I plan to review the
proceedings today with great care.

The immediate impetus for the legislative proposals
which will be considered today is the decision of the
United States Supreme Court in the case of New York v.
Ferber. In that decision, handed down last July 2, the
Court ruled that the states could constitutionally ban the
distribution of sexually explicit material depicting minors,
even if the material was not legally obscene, as the
Supreme Court has defined that term. Thé 1977 statute
against child pornography reaches only material that is
legally obscene. Unquestionably, the Ferber decision gives
Congress the power to extend the statute toc cover other,

non-obscene sexually explicit depictions of children.

Often our legislative decisions in the area of pornography

turn on whether or not the Congress may, in conformity with
the First Amendment, enact a given regulation. Today, we

need not concentrate exclusively on that question. Instead,

we must turn to the sometimes knottier query of whether
we should take a step which we believe the Constitution
will permit.

Two considerations ought to inform our deliberations
on that guestion. The firét is a purely practical concern.

Is the incremental volume of non-obscene child pornography



significant enough to justify the commitment oY enforcement
resources. to that area? Or should enforceme'it activities
be concentrated in the field of the most hard-core child
pornography, which meets the test for legal obscenity?

The Judiciary Committee addressed this question when
it first reported the 1977 child pornography bill.  The
Committee's report had this to say about non-obscene
pornography:

It was the opinion of the experts who

testified before the Committee that

virtually all of the materials that are

normally considered child pornography

are obscene under the current standards

. In comparison with this blatant

pornography, non-obscene materials that

depict children are very few and very

inconsequential. Thus it would be

extremely unwise to jeopardize the

effectiveness of any federal effort to

combat hard-core child pornography by

also attempting to prohibit the sale

and distribution of...non-obscene.. .

materials.
Now, after five years' experience with the child pornography
statute, we should review this conclusion about non-obscene
materials, and reexahine the assumptions underlying the
Congress' decision not to criminalize distribution of such
materials.

The second consideration is a more subtle one. While
Ferber authorizes us to take another step in the prohibition
of sexually explicit material involving minors, it does not
tell us precisely how long that stride should be. Legitimate
concerns have been raised about whether a prohibition on
all such material, regardless of the context of the presentation
or the scope of distribution, might sweep too broadly. Nothing
in the Ferber decision detracts from the principle that
prohibitions on expression and publication must be precisely
drawn. We are here to protect children against the horrors
of sexual exploitation; we are not here to suppress or

inhibit the expression of controversial ideas on sexuality

or on any other subject.

i gy 53 e e em
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The list of witnesses at this hearing suggests that we
will today make a good beginning in compiling the data
which we need to make a wise and well-informed decision. We
all share an interest in effective enforcement of the child
pornography laws. We all share a fundamental commitment to
protect the nation‘s children. Senator Specter has launched
a timely effort to improve the effectiveness of enforcement;
and to deepen that fundamental commitment. I am proud to

join him in that effort.

Senator SPECTER. At this time I would like to call on Mr. McCor-
mack and Mr. Rich to step forward.

Mr. McCorMACK. Senator, may I have counsel to St. Martin’s
Press sit with me, Mr. Roy Gainsburg of Szold & Brandwen, in
New York City?

Senator SpecTeER. Well, I do not know that you need counsel for
these purposes since this is not custodial interrogation, but you cer-
tainly are free to have counsel. We welcome him, .

Gentlemen, we very much appreciate your joining us for this
hearing today. And let us start with you, Mr. McCormack.

STATEMENTS OF THOMAS J. McCORMACK, PRESIDENT, ST.
MARY’S PRESS, NEW YORK CITY, ACCOMPANIED BY ROY
GAINSBURG, ESQ., SZOLD & BRANDWEN, P.C.,, NEW YORK CITY;
AND R. BRUCE RICH, WEIL, GOTSHAL & MANGES, COUNSEL,
FREEDOM TO READ COMMITTEE, THE ASSOCIATION OF AMERI-
CAN PUBLISHERS, NEW YORK CITY

Mr. McCormMACK. I understand that all of you on the committee
have had an opportunity to read the statements that each of us has
prepared, and I have been asked this morning if we can, in a sense,
hurry to the essence of what we have to say.

Senator SPECTER. Yes; our practice is, Mr. McCormack, that your
statements will appear in full in the record and we would ask that
you summarize the highlights, leaving the maximum time availa-
ble for questions and answers.

Mr. McCormaAck, Ali right. The first four or five pages of my
statement simply tell who I am and what the company is in an at-
tempt to persuade you that the credentials of St. Martin’s Press
are such as to suggest that pornography, and obscenity, and harm-
ful books are not our standard fare. -

I then go on in those pages to describe the origin of the book
“Show Me,” which Dr. Fleischhauer-Hardt is the author of, and
who the photographer is. I describe the circumstance of the cre-
ation of the book and the impulses behind the creation of the book,
the premise that ran through Dr. Fleischhauer-Hardt’s mind. All of
that is in the prepared statement that you have before you.

It is only late in the statement that I finally say how I shall try
to be specific about sections 2252 and 2253. I do not quarrel with
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the increase in penalty and there certainly is such ing i i
world as Chll.d abuse, and I also agree thag it can ta?{etlﬁlr;gf:)rzl‘n&héi
sexual ex_plmtatu_)n that this law is addressing. The law aims to
curtail this exploitation by banning its sometime product. I think I
understand most of the thinking behind the laws up to now

Whep the Supreme Court upheld the New York statute, it did
lexp1essd ggalms about the Potential overbroad application,of the
baw an : ét foresaw the_ppss1b111ty that the statute would be used to
kan works that the original legislators had not intended to ban. I

now they did name explicitly National Geographic. We had
reintsqn to beleheve they had other works in mind, .

L 1s my layman’s impression that the Su reme
write laws; it weighs then}; you, the Meran()ers of ?}?: rSteiZiz,nc(i)g

be overbroad, it will still ban “Show Me" it wi
road, , N e’ and it will b
the works now emerging from the new clinical and ;eﬁs?xfariyigf
sights into human sexuality.
Accepting that the Ferber films did exploit children and that

they should be justly outlawed, I i i
_ , I submit that it is
tpﬁn*ase the law in such a way that the Ferber films andpgﬁzlstgelﬂzg
spg?edca&eg:'té)f?g?d wl'tl;illet‘;ShowlMe” and books like it can be

wred. W ,cells us tnat to exploit is to make use of
g?rjnusstlli{{efolgeoges: o(\ivn advantage or profit. While I ca?x angligeral lgilgz
filrns 1i roer's do exactly that, I can tell you that “Show Me”

There are in fact children under 16 in “ i

C 16 in “Show Me” d i
gon?‘u.ctt,bwheth'er it be actual or simulated, stipulated agpslg;?lili;
h}i{};l))i gicoln 031; ts}?gtgen ‘%2153. T}tlﬁ depig:tions are not confined to the ex-
. nitals or the pubic area. This conduct was i
ﬁggi%k;e% Olzljl,dDri‘l F;lelschﬁauer-Hardt and perforgelcllcs:, g}slalél (‘i;(iag
photograph it. But I maintain that neith

cBr ; neither those
chillcll rse lel‘or the book that proceeded from it was exploitative of the

confess, no very great humor, hut also n
: ) B 0 meanness or unj
}V:/ilcqi?rtlséoet\l/leel 'fz?c}tl;: a?solut?ly belileves, and so do manyOlotlllur:aJrl;St?}?esti
] of sex irom children is deeply harmful. Sh
lieves that her book could not have d 5 o 1F chilgee She be-
: 2r Do one its job if children
photographed in it. In her view, it is madnes e ot
children younger than 16 do not en 2o i o o) to pretend that
alone or with others. Taxed with th%age stion of wactivity, either
hers, Tas stion of wh th
photographs of erections in the book quesf ; Vhe thas e
boy 50 young that b hos 00X, one of them must be that of a
pubic hair, her emphat; i
cause 12-year-old boys do have erech’on,s it Should power 1s be
lions and it sh
to them that other 12-year olds do, too, That it isolgggnll)ael c%ré\;(iag:;i
' Y

she will ask, ide the f
o ask, why do you want to hide the fact that boys have erec-
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Again, and always the point is not that we need agree with Dr.
Fleischhauer-Hardt, but she has a right to her views and she is sin-
cere in it, and that many nonwicked people feel she is right, includ-
ing the people in Germany who participated in the creation of her
book. The children and their parents knew explicitly that they
were being asked to pose for a book expressing Dr. Fleischhauer-
Hardt’s thesis and that it was aimed at prompting a totally open
and honest colloquy between parents and children about sex. They
knew it was not for 42d Street films or for an under-the-counter
magazine that intentionally panders to the prurient. They knew
this, and I think it is a fair guess to say that they would not deem
the authors mean, unjust, or exploiters in any degree.

If all of this is right. then I maintain it is incumbent upon you to
devise language for sections 2251 through 2253 that would not put
Fleischhauer in jail for 10 years. There is, ladies and gentlemen,
something wrong with any law that would do that.

I think the remedy may lie in the phrase “without literary, artis-
tic, scientific, or educational value.” But not placed where S. 2856
now has it because, as I have tried to make clear, there are depict-
ed in this book activities other than mere exhibition of genitals. In-
stead, I would use the phrase in such a way as to exempt any work,
regardless of the sexually explicit conduct involved, that, taken as
a whole, has serious literary, artistic, scientific, or educational
value. Thus, while this revision would still achieve the intent of the
law, the term “educational” would exempt “Show Me” and books
like it from unjust suppression.

I can assure you that there are books like it. Just 3 weeks ago in
New York, I rejected a book that was submitted to me by a London
book house and I told them it would run afoul of American child
pornography statutes. It is like ‘“Show Me,” a book perhaps more of
sexual orientation than instruction. It is photographic and there
were children in it. When I told the book agent why I thought it
could not be published over here, he said: “You cannot be serious.
This was not made for 42d Street.” But neither is “Show Me.”

Senators, I suspect that there are no perfect laws, All we can
hope to do is make good ones and then, from time to time, amend
them to something still better, all the while pressing on toward
perfection and knowing we will never get there. It is a noble pur-
suit, made heroic to the extent that you will not relent in that
pressing on. I urge you not to relent here.

I guarantee that there will be those who will oppose you, and
those who will be happy to see ‘“‘Show Me” suppressed, not because
they honestly believe that a half dozen children were meanly and
unjustly abused and damaged in Germany 10 years ago, but be-
cause they hate the book and what Fleischhauer-Hardt stands for.
“I would not have that book for my children,” they are saying, and
that is acceptable. “Therefore, you shall not have it for yours.”
And that, it seems to me, is not acceptable at all,

Thank you very much.
[The prepared statement of Mr. McCormack follows:]

- —r————— e —
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PREPARED STATEMENT oF THomas J. McCorMACK

My name is Thomas McCormack. I am president of St.
Martin's Press, a book publisher based in New York. St.
Martin's has a College Textbook division, a Reference and *
Scholarly Division, and a General Books Division. The company i
does approximately 600 books a year. We have been the ? ;

publisihier of the Who's Who, the Grcve's Dictionary of Music and

Musicians, the Complete Works of John Maynard Keynes, an¢ the
complete works of the man who is possibly the most widely-read
living author in the English language -- the Yorkshire
veterinarian James Herriot. We are a subsidiary of the
150-year old London publishing firm, Macmillan Limited.

We have over the years published many books concern-

ing children =~ titles such as Baby Learning Through Baby Play,

Baby Sense, Your Child's First Five Years, works on autism,

works on dyslexia.

In 1975 we published a book called SHOW ME! A Picture

Book of Sex for Children and Parents. It has sold close to

200,000 copies in North America. It is the fate of SHOW ME!,
and books like it, that has prompted me tc core before you
today.

SHOW ME! is a volume of 176 pages, 34 of which are
text explaining how to use the book and the raticnale behind
it. The text was written by Dr. Helga Fleischhauer-Hardt, a
Swiss child-psychologist and sex educator. The bulk of the
book is comprised of photographs by the award-winning American
photographer Will McBride, who is based in Germany. The book

begins with plctures of two children of about eight who express

S

wonder and bafflement about sex. The succeeding pictures show
the developing sexuality of older children, through to adult-
hood and, finally, parenthood. The pictures are thoughtful,
affectionate and totally explicit. The authors devised the

book as a tool for parents to use in discussing sex with

4
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children. They chose photography as a medium because, in their
words, "We are of the opinion that only an explicit and
realistic presentation of sex can spare children fear and guilt
feelings related to sexuality."

The premise behind their effort was a firm conviction
that a completely open, relaxed and non-restrictive orientation
to sex is the best way to bring children to adulthood with a
healthy, happy sexuality. Children are not born with shame,
guilt, fear; agd anxiety about sex, says Dr. Fleischhauer-
Lardt, they are taught them. Generally, it is not by outright
condemnation of sex that these feelings are engendered. It is
reasonable to believe that few children today are told in so
many words that sex is a base and wicked thing. 1Instead, the
taboo is usually conveyed by a constant shying away from sexual
matters, an air of embarrassment or scandal when they do come
up; and by a complete suppression of specific facts about sex.
prior to SHOW ME!, the leading sex orientation book for
children was a cartoon book that talked liberally about seeds
and eggs, but the only {llustration of &the activity of sex, of
what happens between human beings, was a drawing of Mommy and
Daddy in bed with the blankets drawn up to their chins.
Children are much smarter than they're given credit for at
plicking up implicit messages. Something literally unspeakable
is going on. It is never, never shown. It must be awful .

So Dr. Fleischhauer-Hardt conceived her book and
wrote it, and McBride took the pictures in Germany ten years
ago. The book was first published by Jugenddienst-Verlag, a
publisher of children's books sponsored by the Lutheran Church.

St. Martin's translated the book and published it --
and was promptly brought to court in three states ana Canada.
The charge was obscenity, and in all four cases the book was
e;onerated. Each of the judges based his decision on a

perception that, while some condemned the book, others,. in
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sizable numbers and with respectable credgntials and clear
sincerity, thought it very valuable. That was enough uﬁder
the First Amendment, and under the Miller opinion, to acquit
the bocok,

I realize that obscenity is not necessarily an issue
here today, and I also realize that the freedom of speech
protected by the Firsgt Amendment is not without limits. I have
not come here to argue that anything and everything should be
allowed to be published. But I do think that SHOW ME! -~ and
other books that are of equal honesty of intent and that any .
court of law would judge do indeed have serious educational
value -~ should not be suppressed.

And, ladies and gentlemen, SHOW ME! has been
suppressed. Twenty states in the Union have child~abuse laws
phrased in a way that prohibits the selling of SHOW ME!. One
of those states is New York, where St. Martin's Press has its
offices. In the wake of thé Ferber decision, which upheld the
constitutionality of these statutes, we have been forced to
withdraw the book from publication, although we are still
actively considering selling the book in the thirty remaining
states, if we are legally able to do so. If Sections 2252 and
2253 of the Protection of Children Against Sexual Exploitation
Act of 1977 are rephrased as proposed in Senate Bills S§.2856 or
$.2788, they will effectively ban the book in these remaining
states, and SHOW ME! or any book like SHOW ME! will very likely
never again be published in America. ‘

SHOW ME! was the forerunner in a new age of sexual
education and orientation in America and throughout the world.
A generation ago there were not, as there are now, clinics
whose therapeutic aims are to teach healthy sexual attitudes
and bractices by getting clients to examine, manipulate and
thus understand their own bodies. And there are books being

created thét éxplain -- and depict -- the methods of these

-
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clinics. More and more reasonable people now believe that
suppressing the facts of sex, depriving yrung pecple of an
understanding of what their body is‘and will be, creates much
more harm than it ever prevented. The point is not that we
should all agree with these advocates, but that we should
respect -~ and, indeed, defend -- their right to discuss and
pursue their views.

Now I should try to be specific about Sections 2252
and 2253. I don't quarrel with the increase in penalty. There
certainly is such a tging in this world as child abuse, and I
also agree it can take the form of sexual exploitation that
this law is addressing. The law aims to curtail this ex-
ploitation by banning its sometime product -- that is, visual
or print material that depicts certain stipulated conduct which
the law in effect defines as exploitative.

When the Supreme Court upheld the New York statute,
it did express qualms about the potential overbroad applic%tion
of the law. It foresaw the possibility. that Ehe statute would
be used to ban works that the origiﬁal legisiatnrs had not
intended to ban.

It is my layman's impression that the Supreme Court
does not write laws, it weighs them. You, the members of the
Senate do write laws, and you can improve the phrasing of
current laws. Which, I realize, is exactly what' you are trying
to do now.

But if the federal statute is modified in the way I
see proposed, it will still be overbroad, it will ban SHOW ME!,
and it will ban many of the works now emerging from the new
clinical and personal insights into human sexuality.

Accepting that the Ferber films did exploit children
and that they should justly be outlawed, I submit thaé it is
still possible to phrase the law in such a way that the Ferber
films and those like them can be banned, while SHOW ME! and

books like it c¢an be spared.
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Webster tells us that "to exploit" is "to make use of
meanly or unjustly for one's own advantage or profit." I can
agree that films like Ferber's did exactly this; I tell you
SHOW ME! did not.

There are in fact children under sixteen in SHOW ME!
depicted in conduct -- whether it be actual or simulated
-- stipulated as "sexually explicit® by Section 2253. The
depictions are not confined to the exhibition of the genitals

or pubic area. This conduct was indeed prescribed by Dr.

‘Fleischhauer-Hardt, ard performed so that Will McBride could

photograph it. But I maintain that neither those events nor
the book that proceeded from\them was erploitative of the
children.

I have read Fleischhauer-Hardt's book a number of
times; I don't agree with all of it, but I have not one iota of
doubt about her sincerity. She is intelligent, and she is
experienced with children and with sex education. And I have
met the woman. She is a strict Freud{an psychologist and what
she conveys personally is, I will confess, no very great humor
but also no meanness or unjustness whatsoever. She absolutely
believes ~~ and so do many others -- that hiding the facts of
sex from children is deeply harmful. She believes that her

book could not have done its job if children were not

photographed in it. 1In her view, it is madness to try to
pretend that children younger than sixteen don't engage in sex-
ual activity either alone or with others, Téxed with the ques-
tion of why, among the photographs of erections in the book, one
of them must be that of a boy so young he has no pubic hair yet,
her emphatic answer is "because twelve-year-old boys do have
erections. It should be conveyed to them that other twelve~
year-olds do too, that it is normal."” Besides, she will ask,
"why do you want to hide the fact that boys have erections?"
Again and always the point is not that we need agree

with Dr. Fleischhauer-Hardt, but that she has a right to her
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view, that she is sincere in it, and that many non-wicked
people feel she is right -- including the people in Germany who
participated in the creation of her book. The children and
their parents knew explicitly that they were being asked to
pose for a béok expressing Dr. Fleischhauer-Hardt's thesis, and
that it was aimed at prompting a totally open and honest
colloguy between parents aud children about sex. They knew it
was not for a 42nd street film}or for an under-the-counter
magazine that intentially panders to the prurient. They knew
this, and I think it is a fair guess to say they would not deem
the authors mean, unjust or exploitative in any degree.

If all of this is right, then I maintain it is
incumbent on you to devise language for Sections 2251 through
?253 that would not put Fleischhauer-Hardt in jail for ten
years. There is, ladies and gentlemen, something wrong with any
law that would do that,

I think the remedy may lie in the phrase "without
literary, artistic, scientific or educational value.™ But not
placed where S.2856 now has it, bécause, as I have tried to
make clear, there are depicted in this book activities other
than mere exhibition of genitals. Instead, I would use the
phrase in such a way as to exempt any work -- regardless of the
sexually explicit conduct involved ~-- that, taken as a whole,
has serious literary, artistic, scientific or educational
value. Thus, while this revision would still achieve the
intent of the law, the term "educational™ would exempt SHOW ME!
and books like it from unjust suppression.

And I can assure yoﬁ there are, or would be, books
like it: just three weeks ago in’New York I rejected a book
propos;l from a British book house that may veiy well run afoul
of U.S. child pornography statutes. It is, like SHOW ME!, a
bools perhaps more' of sexual orientation than instruction; it is

Photographic, and there are children in it. When I told the
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book agent why I thought it couldn't be published over here he
said, "You can't be serious! This wasn't made for 42nd
street." But neither is SHOW ME!.

Senators, I suspect there are no éerfect laws, All
we can hope to do is make good ones, and then from time to time
amend them into something still better, all the while pressing
on towgrd perfection and knowing we'll never get there., It is
a noble pursuit, made heroic to the extent that you will not
relent in that pressing on. I urge -you not to relent here. I
lgyarantee there will be those who will oppcse you, those who
will be happy to see SHOW ME! suppressed not because they
honestly believe that a half dozen children were meanly and
unjustly abused and damaged in Germany ten years ago, but
because they hate the book and what Fleischhauer-Hardt stands
for. "I would not have that book for my children," they are
saying -~ and that is acceptable. "Therefore you shall not
have if for yours," ~- and that, it seems to me, is not
acceptable at all.

Thank you.

Senator SpecTer. Thank you ver
. . y much, Mr. McCormack
W 11 . . * .
fromet}vf; pg;a:lr: now from Mr. Rich before proceeding to questions
Mr. Rich, we welcome you here. Your full statement will be

made a part of the record, and if o
would appreciate it. ’ you would summarize it, we

STATEMENT OF R. BRUCE RICH

Mr. RicH. Thank you, Senator. It is a le
be%ﬁlf oAf the Association of American Publighe?':?re fo be here on
‘e Association is the major book publishing association in th
Xgltsed States and I think it states the obvio%s to indliclalténthai
3 P’s membe_rs are not pornographers nor do they profit from the
gts}llness of child pornography. And it is also a fact that they, along
“ﬁ I think every other concerned citizen, deplore the types of
child pprnography which the Congress is here focusing upon and
Z?f% rt?hlld abuse attendant thereto, and applaud the legislative
Wh'y are we here, then? We have a dee idi i
_ » then! p and abiding count -
Ing concern and that is that the Congress iot sweep gso %liga%rl‘)’raﬁx
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its legislative initiatives as to deprive the American public of im-
portant, responsible, nonpornographic works which are not the
stuff about which we believe your legislation is directed.

We took some great measure of comfort in the present Federal
statute, which provided, as you well know, for the requirement
that prior to banning dissemination of materials, those materials
had to be determined to be legally obscene. We felt such limitations
appropriate and we wrote briefs saying so in the Ferber case. We
understand that the Supreme Court has now ruled and, as Senator
Grassley indicated, has articulated a new definition of the coverage
of the first amendment insofar as depictions of child pornography
are concerned. But I think you would also agree with me that the
Supreme Court decision is not a paradigm in clarity in all respects
in terms of the nagging doubt that I think each of the Justices
nonetheless had in writing their respective opinions concerning
those perhaps few in numbers, but that is arguable, works which
truly fall outside of the range of that which we are really talking
about here—the business of child pornography, the clandestine,
secret business of child pornography. The Court chose to talk about
the National Geographic. Mr. McCormack is here to talk about an
illustrious example of a clearly nonpornographic work that ought
to fall outside of the legislative scheme—‘Show Me.” There are
others. Putnam is about to publish a book in the near future, I am
informed, which is not unlike “Show Me” in content and in pur-
pose and effect, which is a frank, explicit sex education tool to be
used by parents and children.

Our concern, therefore, Senators, is that the Congress give very
careful consideration in drafting any new standard and, specifical-
ly, in removing the existing obscenity standard, if that is what you
are going to in fact consider doing, so as to protect the right of le-
gitimate works to exist and to be disseminated even if those works
tend to be controversial in nature.

We have made, Senators, some rather specific proposals in our
{)repared statement, and let me simply summarize those very brief-

y.

We say, first, that it is not enough merely to tag on the literary,
et cetera, exception to exhibitions of nudity, as Senator Specter’s,
own proposal would suggest. We think that this is difficult line
drawing, to be sure, but that there are other categories of poten-
tially defensible conduct, and ‘“‘Show Me” again is an example of a
book that embodies other forms of conduct, perhaps its exploration
of one’s genitals by an adolescent, by a young child, that technical-
ly might fall into the realm of masturbation. We have difficulty in
drawing the line and saying that that particular portrayal ought to
subject St. Martin’s Press to an enormous criminal penalty while
merely an exhibition short of that perhaps might not. We have dif-
ficulty with that line drawing and our legislative suggestion, there-
fore, is that the Congress broaden any literary, artistic, etc., exemp-
tion to cover the range of sexual conduct. And there I would con-
cede to you the burden would be rather difficult on someone to
show that a depiction of bestiality might have serious literary
value. But I think it is terribly difficult for the Congress to antici-
pate precisely which form of work should be permitted to show
which type of sexual depiction and drawing the line accordingly.
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We would suggest having the literary, artistic, etc., exemption
modify the entire range of conduct which would be otherwise pro-
hibited. : '

Second, we find difficulty in attempting to apply such an exemp-
tion as pertaining to the depiction itself, which is how we construe
Senator Specter’s language. How do you determine in fact that a
particular depiction, out of any contextual reference, does or does
not have serious literary, educational, or scientific value? We find
that test hard to work with. We find it inherently vague and we
therefore suggest that you need a broader contextual reference
within which to distinguish between a picture appearing, on the
one hand, in a “Show Me,” versus, on the other hand, in a piece of
hard core pornography, or in a medical textbook. In the one event
we may all concede it has a valid social purpose; on the other hand,
we may say it has none. It seems to me that without that contextu-
al reference, that you have got great difficulty. You have the enor-
mous chilling effect, moreover, when you do not have that kind of
clarification of not providing adequate guidance to legitimate pub-
lishers and those who legitimately distribute their works.

The suggestion therefore is to embody ‘“taken as a whole” or
some similar contextual reference point so that you can meaning-
fully determine whether what it is you are looking at—that depic-
tion—has value or does not.

The final point we make in our statement is that, as drafted, the
proposed revision to section 2252 creates, to our mind, an inadequate
scienter standard because, as we would read the statute as modi-
fied, it would require solely that a person know that he is distribut-
ing the defined term ‘‘visual or print medium.” That is really a
meaningless scientific standard. There is no knowledge of doing
anything criminal. As we read Smith v. California and the like, it
seems to us there has to be some element of mental knowledge of
culpability that the depictions themselves are or may be illegal. We
have therefore in our statement, I think, proposed a modest change
in where one places the knowing language to try to cure that prob-
lem.

Let me stop there and I will be happy to answer any questions.

[The prepared statement of Mr. Rich follows:]

21

PREPARED STATEMENT oF R, BRuce RicH

The Association of American Publishers, Inc.
("AAP"), the major trade association of book publishers in
the United States, submits this statement for inclusion\in
the record of this Subcommittee's hearings on proposals to.
amend the Protection of Children Against Sexual Exploitation
Act of 1977 ("Act"). The impact of those proposals -- S.2856
and S5.2788 -~ upon book publishers is specifically addressed
in the comments below.

AAP's more than 300 members represent a substantial
segment of the book publishing community and are responsible
for the publication of numerous prominent works concerning
health, sexuality, psychology, child rearing and human devel-
opment. It is AAP's belief that the book publishing industry
must -- and does -~ play a vital role in the production, dis-
semination and preservation of ideas and knowledge. AAP and
its‘members‘are committed to the helief that the free ex-
change of ideas through publishing is the greatest service
the publishing industry can render society, and further that
the public's access to such ideas in book form should not be
restricted.

‘Towards these goals, AAP and its members have
diligently followed legal developments regarding publishing
generally and jhdiéial and legislative evénts which may im-
plicate First Amendment rights in particular. The efforts of
Congress and state legislatures to protect children from
sexual abuse by ocutlawing child pornography have been viewed
by . AAP wiéh both interest and concern. AAP's members of
course deplore the exploitation of children to suppor£ a
"kiddie porn" industry and fully support legislative efforts
to curb such abuses. #t the same time, they are deeply

troubled by statutory provisions which, in an effort to con-
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trol child pornography, threaten to sweep within their grasp
a variety of serious works deserving of wide availability and
unrestricted dissemination. .

This concern over the potential overbreadth of
child pornography- statutes led AAP to closely qonitor the
enactment of, and the sﬁbsequent litigation concerning, New
York's child pornography statute. As this Subcommittee is
aware, it was a prosecution under one section of that statute

that was reviewed by the Supreme Court in New York v. Ferber.

AAP participated as an amicus curiae in the Ferber

litigation, urging both the Supreme Court and the New York
Court of Appeals constitutionally to limit the legislative
arsenal against child pornography to the prosecution of (1)
persons who employ minors in the creation of kiddie porn, and
(2) persons who publish or otherwise disseminate depictions
of sexually explicit conduct by minors, provided the works
containing such depictions are shown to be legally obscene.
It was, and remains, the book publishing community's concern
that more wide-ranging efforts to control child pornography
-=- through penalties upon the dissemir.ation of non-obscene
works containing portrayals of adolescent sexual behavior ==
would eviscerate the significant societal benefits to be
derived from the availability of a variety of materials
concerning human sexuality and adolescent sexual development
without significantly enhancing the enforcement effort
against truly hard core pornography. We note that Congress,
in enacting the present child pornography legislation,
apparently agreed with this sentiment. As the Senate
Committee on the Judiciary noted in 1977, "virtually all of
the materials that are normally considered cnild pornography
are obscene under the current standards . . . In comparison
with this blatant pornography, non-obscene materials that

depict children are very few and very inconsequential."
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AAP is of course aware that the Supreme Court in

Ferber upheld the constitutionality of New York's statutory

scheme prohibiting the dissemination of materials depicting
specified sexual conduct by a minor even where the materials
are not legally obscene. In reaching its result, the Court
determined not to interfere unduly with legislative judgments
as to how best to proscribe the production of hard-core child
pornography and thereby avoid the perceived detrimental
impact upon children used as subjects of sﬁch pornographic
materials.  As we discuss below, the Court's opinions in
Ferber did recognize the potential that a statutory scheme
seeking to achieve such a result could improperly impinge
upon the dissemination of materials of a non-porncographic
nature which have serious literary,, artistic, scientific or
educational value. In responding to the Ferber decision with
any new legislative initiatives, Congress must, we submit,
not merely address the problem of child abuse arising out of
pornographic depictions, but also must make provision for the
unfettered dissemination of non-pornographic, socially-useful
materials which may involve depictions of minors engaged in
otherwise forbidden sexual conduct.

AAP's concern over the potential impact of amended
federal child pornography legislation on ﬁhe creation and
distribution of important and responsible works is far from
hypothetical. At least two works of which AAP is aware | 2
illustrate the problem. The first is a book entitled Show
Me!, published in translation by the distinguished St.
Martin's Press in 1975. Show Mel, authored by a Swiss child
psychologist, was designed as a tool for parents to use in
discussing sex with their children. This it attempts to do
through explicit and realistic photographs and text. The
book, while highly controversial, has been praiséd by

educators and others as a valuable resource tool and has been
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purchased and read by tens of thousands of families wishing
to approach the subject of sexuality in an open, frank and
uninhibited manner.

The second book, to be published by G. P. Putnam's
Sons ih the coming months, similarly deals with a mother's
efforts to educate her daughter about female sexuality, and
comprises both photographs and text.

Works such as‘the foregoing may be controversial,
but they are neither pornographic nor exploitive. That one
may agree or disagree with the ideas in, or manner of
communication adopted by, such works is not the point;
history teaches us that it is perilous to predict which ideas
will one day achieve wide ‘acceptance. Unless we are prepared
to adopt the authoritayian view that controversial teaching
tools such as Show Me! have no place in our society,
provision must be made in the federal legislative scheme for
such works to exist and be freely available.

If Congress is to consider, in light of the Ferber
decision, eliminating the requirement from § 2252 of the Act
that prohibited works must be "obscene" -~- a key feature both
in S.2788 and S.2856 -- at a minimum, provision must be made

to exempt from the statute's coverage depictions of sexual

conduct engaged in by minors that are contained in works that

have serious literary, artistic, scientific or educational
value. This approach finds support in the Ferber decision
itself. '

Each of the four opinions in Ferber recognized that
the statute at issue in that case invited unconstitutilonal
applications, because, broadly applied, it covers depictions
which do not threaten the harms sought to be prevented.
Justices Brennan and Marshall expressly stated that appli-
cation of such statutes "to depictions of children that in

themselves do have serious literary, artistic, scientific or
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medical value, would violate the First Amendment." They
further opined that in the case of such depictions, the
argument of harm to the child resulting from the creation of
a "permanent record" of his participation "lacks much of its
force." similarly, Justice Stevens recognized that "a
serious work of art, a documentary on behavioral problems, or
a medical or psychiatric teaching device, might include a
scene from one of these films (proscribed by the statute]
and, when viewed as a whole in a proper setting, be entitled
to constitutional protection."

Further support for appropriately limited statutory
language\is found in the opinion of the New York Court of
Appeals issued on remand of the Ferber case from the Supreme
Court. In a concurring opinion joined by Judge Fuchsberg,
Judge Meyer stated that he would, "as a matter of state
constitutional law, recoghize an affirmative defense for
literary, scientific, educational, governmental or other
similar justification." He further stated that in his view,
"w;thout such a defense, the chilling effect. . .upon serious
depictions which do not actually threaten the harms addressed
by that statute will cause greater harm to this state's in-
terest in free expregsion than is consti£utionally permis=-
gible."

Additional precedent for legislation containing
similar saving language may be found in sevefal state
statutes, some of which were enacted in specific response to
the Ferber decision. While some of these provisions are, in
AAP's judgment, constitutionally deficient, they nonetheless
reflect commendable attempts By various states to ameliorate
the problem addressed herein. .

For example, a bill was recently passed in Alabama
to strengthen that state's child pornography law "by making

certain changes permitted by a recent United States Supreme
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Court decision." The statute prohibits knowing dissemination
or possession with intent to disseminate "obscene matter"
containing a visual reproduction of a person under Ehe age of
17 engaged in various enumerated acts. The statute defines
"obscene" as follows:
{a) When used to describe any matter
that contains a visual reproduction of
breast nudity, such term means matter
that
1. Applying contemporary
local community standards, on
the whole, appeals to the
.prurient interest; and
2. 1Is patently offensive; and
3. On the whole, lacks
serious literary, artistic,
political or scientific value.
(b) When used to describe matter that
contains a visual reproduction of an
act of sado-masochistic abuse, sexual
" intercourse, sexual exg¢itement, mastur-
bation, genital nudity, or other sexual
conduct, such term means matter con-
taining such a visual reproduction

which reproduction itself lacks serious

literary, artistic, political or

scientific value.
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Similar, although more narrow, exceptions may be found in
statutes in other states.l

AAP urges this Subcommittee, in its consideration
of posusible amendments to the present law, not merely to
strike the obscenity requirement from § 2252, without more.
For if publishers are to be deprived of the protection
afforded by the present obscenity requirement -- which change
in law we do not concede to be either appropriateuor
necessary -- a meaningful substitute that will preserve the
opportunity to disseminate serious works otherwise falling
within the statute's prchibitions must be devised. §.2856

makes a commendable effort to address the problem, in

providing that exhibition of the genitals or pubic area of a
minor falls outside of the statute if such exhibition has
literary, artistic, scientific or educational value. But we
submit that that language is inadequate.

For one thing, a showing of literary, artistic,
scientific or educational value should protect depictions of
"sexually explicit conduct" without regard to whether they
involve merely nudity (as S5.2856 contemplates) or some other

conduct. From AAP's perspective, if depictions of nudity may

l. Pennsylvania and Scuth Dakota have'statutes which except
£rom their reach "materials involving only nudity, if such
materials are made for and have a serious literary, artistic,
educational or scientific value." South Dakota Statutes §
22-22-25; Pennsylvania C.S.A. § 6312(e). Likewise, the anti-
child abuse law in Michigan contains, in its definition of
"erotic nudity," a requirement that the nudity be displayed
"in a manner which lacks primary literary, artistic, educa-
tional, political or scientific value and which the average
person applying contemporary community standards would £ind
appeals to pruriént interests." Michigan C.L.A., § 750.145¢
{L)(d). 8Still another state, Massachusetts, allows an affir-
mative defense in any prosecution under its child pornography
law "that such dissemination of any visual material that con~
tains a representation oxr reprodnction of any posture or ex=-
hibition in a state of nudity was produced, processed, pub=-
lished, printed or manufactured for a bona fide scientific or
medical purpose, or for an educational or: cultural purpose
for a bona fide school, museum or library. . . ." Mass. Gen.
Laws, Ch. 272 § 29B.

.
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be said to be justifiable and deserving of protection in
certain instances, then it is difficult to condemn depictions
of other types of sexual behavior that ?ay equally be a part
of legitimate educaﬁional or other desirable works. The book
Show Me!, for example, contains several photographs which
arguably depict not merely nudity but sexual exploration in

the form of masturbation. 1Is it logical to conclude that the

social value of Show Me! -- indeed, its very ability to be
marketed -- should turn on precisely the form of sexual

conduct depicted? We think not.

We further f£ind inadequate the apparent intention,
in S.2856, to apply the test of literary, artistic, scienti-
fic or'educational value to individual depictions themselves,
as apart from the works as a whole. We are frankly at a loss
to understand how one would meaningfully dgtermine whether a
particular depiction of nudity, or other sexual conduc:,
standing alone, and outside of the context of the work of
which it is a part, has educational, scientific or cther
value such that it would fall outside of the reach of the
statute. In a book with scores of pictures and accompanying
text, such as Show Me!, is the intention to view each
photograph for its own intrinsic worth? AAP submits that the
provision as drafted is both vague and lacking in meaningful
protection for serious works containing non-pornographic
depictions. We recommend instead a test that would focus
upon whether the work in which the depictions appear, taken
as a whole, has serious literary, artistic, scientific or
educational value.

We finally find problems with the sciénter test in
§ 2252(a)(l) and (2), on the aésumption that the term
"obscene" were stricken from the present language of (a)(l)
and (a)(2).. The present scienter requirement is meaningful

in requiring the knowing transport, shipment, or receipt of
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any obscene visual or print medium, as defined. 1In the
absence of the term obscene, all that would be required would
be the knowing transport, shipment, or receipt of any visual
or print medium -- a meaningless scienter standard. We
believe the statute, if amended g; delete the obscenity

requirement, should make clear that it is the transport,

shipment, or receipt of materials with knowledge that such

materials contain depictions prohibited under the statute
that constitutes illegal activity.
Were the Subcommittee to adopt the foregoing sug-
ggstions, § 2252(a) might be amended to read as follows:
(a) Any person who -
(1) transports or ships in interstate
or foreign commerce, or mails any
visual or print ﬁedium, with knowledge
that -
(A) the producing of such visual
or print medium involves the use
of a minor engaging in sexually
explicit con?uct; and .
(B) such visual or print medium
depicts such conduct; and
(C) such visual or print medium,
taken as a whole, lacks literary,
artistic, scientific or educa-
tional value; or
(2) receives any visual or print
medium that has been transported or
shipped in interstate or foreign
commerce or mailed, with knowledge
that -
(A) the producing of such visual

or print medium involves the use

17-880 Qe B ey
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of a minor engaging in sexually
explicit conduct; and

(B) such visual or print medium
depicts such conduct; and

(C) such visual or print medium,
taken as a whole, lacks literary,
artistic, scientific or educa-
tional value;

shall be punished as provided in subsection (b) of

this section.

We thank the Subcommittee for its consider-

ation of AAP's views on this important legislative subject.

Senator SPECTER. Mr. McCormack, and i i
with t}f& Court's holding in Ferber? , and Mr. Rich, did you agree
r. McCormack. With the S ’ i :
I%fnalf\:&)rCSPECTER. M upreme Court’s holding of Ferber?

r. McCormack. No, I did not. Because I thought that th -
‘Qéime Cou}r;t did fail to d_raw.the distinctions that gre real betSveSelil
. lgw Me” and books. like it, and the Ferber film. I think they
d.ac.ed off a responsibility there. 1t is certainly hard to draw the

1stinctions and that is part of what we are doing here. But be-
cga.us?'they did not, because they simply said that the statute is con-
i 1tutional as it stands, H; seems to me that many good things have
een banned, including Show Me.” So I cannot say that I agree to
thzzt;l talrt1e Slépreme Col\L/lIrt d}l{d in its entirety on Ferber.
or SPECTER. . Ri i j i )
Col\lilrt jtor Spucy r. Rich, did you agree with the Supreme

r. Ricn. Senator, the AAP is on record as havin
form of contraction of the first amendment which thegC%Izllz'(t);siexi1 fg}:%
brgughg abgut. More “c}lffilcult I think is the test——

enator SPECTER. Would you state the factual basis of Ferber SO
g}algg?we may have it for the record? You are familiar with the
Mr. RicH. Yes, I think I am generally famil; ]
Yes, y familiar with the .
The’casg 1nvolved, as I understand it, two films whic}fatsoe most
f}?ople s mind had little if any redeeming value of any kind. None-
Neless, those films were prosecuted under two provisions of the
thew York statute, one which required the State to demonstrate
that they were legally obscene, which the jury refused to find in
}?.t hmstance;' instead, Ferber was convicted under the statute
which was reviewed by the Supreme Court which only required dis-
s?‘nlnnatlon of the depicted conduct without there being a showing
0 tegal obscenity. The film, as I understand it, depicted very gross
?c s by young, very young male children, masturbating and so
orth, and I think it is some sort of miracle of sorts, perverted sort,
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that these works were never found to be legally obscene, and one
can speculate as to the reason.

Senator SpPECTER. Do you think that had they been found legally
obscene by the jury that the verdict would have been upheld by the
Court on review? :

erd RicH. I believe it would have without any question. I also
would——

Senator SpEcTER. Would you have agreed with the Court’s deci-
sion upholding a verdict of obscenity in that case?

Mr. RicH. Let me only touch that by saying I have never seen
the works themselves, Senator. My feeling is from the description
that I read of the film that I would not have had any problem with
anybody anywhere in the United States finding that those works
were legally obscene.

Senator SpecTER. But you did disagree with the Court’s conclu-
sion when it held that it was not necessary to have a finding of
obscenity but only a showing of those sexually explicit acts?

Mr. RicH. That is correct. And the basis for that, Senator, was
our view of the traditional first amendment doctrine and the devel-
opment of obscenity doctrine as it had developed to that point re-
quiring that sexually oriented conduct of any sort had to be tested
under the Miller standard. As you are fully aware, the Court de-
parted from that in the case of child pornography.

Senator Specter. Well, there has been a longstanding evolution
of the Court’s thinking and really a double standard on obscenity
which goes far behind Ferber cases. Some years back, the Court es-
tablished a different standard for testing of obscenity as it relates
to minors. Do you disagree with that approach, Mr. Rich?

Mr. Ricu. No, We are entirely comfortable with the so-called
variable obscenity standard, but I think it is important to distin-
guish in our minds between that which a minor ought to be able to
perceive, which is where the variable obscenity standard comes in,
that which a minor can purchase in your book store, which is what
Ginsberg and other authorities in the variable standard dealt with,
versus the very different purpose sought to be achieved here by the
statute which is protecting against child abuse. They are really re-
lated but different concepts, and while I agree with you, Senator,
that the Court has moved to a variable standard, I think it was ad-
dressing different kinds of activities.

Senator SpecteEr. Mr. McCormack, when you published ‘“Show
Me,” were you concerned at the time that you might be subject to
criminal prosecution?

Mr. McCormMmack. Yes, I thought I surely would be subject to
criminal prosecution.

Senator SpECTER. But you have not been?

Mr. McCorMaAcK. Yes, I have been.

Senator SpecTER. What is the status of the matter?

Mr. McCormack. The book was published in 1975, and within a
year cr 5o, I was brought to court in three States and in Canada. In
all four instances, the charge was obscenity and in all four in-
stances the charge was thrown out and the book was exonerated.

Senator SPECTER. At the trial level?

Mr. McCorMACK. At pretrial level in two of the States; at the
third State, in New Hampshire, it went to trial level, and in Toron-
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to it went to trial. All of the trials were before a Jjudge rather than
a jury, and I remember the one in New Hampshire in particular,
the judge listened to two witnesses who persuaded the judge that
they were honest, competent, sincere people commenting on the
value of “Show Me.” And he concluded therefrom that, all right,
there can be controversy about this, there can be those who dis.
agree with the book. But the very fact of controversy is almost a
support for publishing it in any case he said. Clearly the book does
have scientific and educational value. I have responsible people in
front of me who have said so, and I can see a line of nine more who
we have lined up to say further. So he stopped the case there. In
Toronto it went all the way——

Senator SpecTER. If you only had three witnesses, you might
have lost.

Mr. McCormack. That is right. But they were innumerable. We
could have had, it seemed to us—these nine were all from the New
England area, and we have had people from across the United
States, all the way from San Francisco to Portland, who are of
varying degrees of credentials who support the book.

Senator SpEcTER. Have any legal opinions been written on “Show
Me"?

Mr. McCormack. Legal opinions?

Senator SpecTeEr. Well, has any of the litigation produced an
opinion by a court saying that “Show Me” does not meet any of the
obscenity standards?

Mr. GAINSBURG. Yes. The Massachusetts court, which was the
first case, produced an opinion which we would be glad to provide
to the committee. This was the first case.

Senator SPECTER. Is that a reported opinion?

Mr. GainsBura. No. It is a nonreported opinion by Judge Nelson
who is now——

Senator SpecTeR. Trial court?

Mr, GAINSBURG. It was a trial court. It was a—Massachusetts has
a preliminary hearing before you even go to trial where it is actu-
ally in rem against the book.

Senator SPECTER. It is a very unusual occurrence to have an opin-
ion come out of a preliminary hearing.

Mr. GainsBurG. Well, it is a very unusual case. It is a very un-
usual book.

There is an opinion which we would be glad to provide.

Senator SPECTER. I would like to see it.

[The following was received for the record:]
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IN THE DISTRICT COURT OF OKLAHOMA:\COUNGAY RV
STATE OF OKLAHOMA VW Gpay T 1975
N !
Mo Cour Clom
THE STATE OF OKLAHOMA, ) T T 7
. ) DG
Plaintiff, ) : -
) I3
Vs, ) NO. CRM-76-1274
’ )
BETTY JANE ROBINSON, )
. )
Defendant. )
ORDER

THIS MATTER came on for hearing this // __ day of May,

1976 upon the Demurrer andg Motion to Quash of the éefendant. The
State appeared by and through Assistant District Attorney Mark Blasdel,
and the Defendant appeared in person and by and through her attorney,
Philip F. Horning of the firm of Bulla, Horning, Johnson & Glasgow.

No testimony was presented by either side, but the book SHOW ME! A
200N Mh. A

PICTURE BOOK OF SEX FOR CHILDREN AND PARENTS, which is published by

St. Martin's Press, New York, New York, and which is the subject of
the instant charge "Sale of Obscene Literature" under 21 0.5. 1040.8
whic? was an exhibit to the Defendant's brief previously filed herein,
is admitted into evidence for the purpose of this hearing.

Oral argument was offered on behalf of the defendant in
support of the Demurrer and Motion to Quash, and oral argument was
heardAin opposition thereto from the State. Both sides thereafter
rested.

After considerable deliberation made possible by the fact
that this hearing has twice been continued, and after careful exami—
nation of the book which is the subject of this action, and after
exarination of the court file herein and consideration of the oral
arguments of both parties, the Court Linds, and it is therafore
ordered as follows:

1. The book which is the subject of this action is not
an obsecene book within the definition saet out by the United States

1

Supreme Court in Miller vg. California, 413 U.S§. 15, 93 s.ct. 2607,

37 L.EA.2d 419 (1973), as adopted by our Court of Criminal Appeals
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in McCrary vs. State, 533 P.2d 629 (Okl.Crim. 1974).  oOn the contrary
’

while the buok does depict ultimate sexual acts in a very few Of the
many photographs contained within it, the book taken as a whole does

not appeal to a pruri int ] 3
T ent interest in sex, does not portray sexual

conduct in a patently offensive way, and does have serious literary

artistic and scientific value.

2. In so holding, +his Court joins with other trial courts

in the States of Massachusetts and New Hampshire which have held simi-~
larly on the same issgues involving the same book.

3. By so holding, this Court determines that there is no

factual issue which would require a jury determination and finds this

case falls within the meaning of the United States Supreme Court when

. " , . . .
it stated ". . . it would be a serious misreading of Miller to conclude

that <uri . . ; . -
juries have unbridled discretion in determining what is 'patently

offensive'." Jenkins VS. Georgia, 418 U.S. 153, 94 S.Ct 2}50
- ’
642 (1974).

41 L.Ed2d4

4. In light of the above, Defendant's Demurrer is sustaiged

and this case is dismissed.
. IT IS SO QRDERED this / % day of May, 1976.

FSTON B. WILLIAMSON
{PECIAT, DISTRICT JUDGE
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. @ommonwealth of Massachuseits

MrppLESEY, 88, - Superton CounT
e No. 75-6471

JOHN J. DRONEY, District Attorney
-y -

A BOOK NAMED "SHOW ME!"

FINDINGS OF FACT, CONCLUSIONS OF LAW

(Supplementary Memorandum)

Findings of Fact

l. John §. Droney, District Attorney, Middlesex County, filles
this petition under the provislons of General laws, Chapter 272,
Section 28C, a book obscenlty statute, merely seeking to obtain an
order of notice directed against the .book named "Show mel".

2. This: particular section reads, in part:

"Whenever there 1s reasonable cause to belleve that a
‘book which is belng disseminated, or is in the possessicn of,
any person who intends to disseminate the same, 1s obucene,
the attorney general, or any district attorney within his
district, shall bring an information or petition in equity
in the superior court directed against said book by name,
Upon the filing of such information or petition in equity,

a Justice of the superior court shall, if, upon a summary
examination of the book, he 1s of opinlon that there is
reasonable cause to believe that such book is obscene,

lssue an order of notice, returnable 1n or within thirty
days, directed against such book by name and addressed to
all persons interested in the dissemination thereof, to

show cause why sald book should not be judlcially determined
to be obscene. Notlce of such order shall be given by
.publication once each week for two successive weeks in a
dally newspaper published in the city of Boston and, if such
information cr petition be filed in any county other than
Suffolk county, then by publlicatlon also in a daily newspaper 3
published in such other connty. A copy of such order of
notice shall be sent by registered mall to the publisher of
sald book, to the person holding the copyrights, and to the
author, in case the names of any such persons appear upon
sald book, fourteen days at least before the return day of
such order of notice, After the 1ssuance of an order of
notice under the provisions of this section, the court shall,
¢n motion of the attorney general or district attorney,

make an interlocutory finding and adjudication that said
book is obscene, which finding and adjudication shall be of
the same force and effect as the final finding and adjudi-
cation provided in sectlon twenty-eight E or section
twenty-eight F, but only until such final finding and adjudi-
cation is made or untll further order of the court."

o ——— -
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The remainlng provisions of thls section concerns 1tself with
defenses available to the defendants: It 1s the quoted statement
of that section thct the Court herein considers,

3. The plaintiff gave informal notice to the publishers and
stipulated to the filing of appearances"in this part of the proceedings.
The Court takes i1t that these appearances by stipulatlion allowed for
oral argument, but the Court notes that the plaintiff specifically
objected to the admission and acceptance of affidavits and memoranda
in support of the defendant's cause,

4, The‘Court has not availéd itself of any of the defendant':
proffered memoranda or affldavits, and finds all its facts based only
on the review the book itself. (See Concluslons of Law, No. 1.)

5. The Court is required to determine whether there.1is
reasonable cause to belleve that the took "Show Me!" 1s obscene., The
dissemination and Intended dissemination have teen established, leaving
'the only lssue one of obscenity. The definition of olscenity is for
this purpose contained in Section 31 of Chapter 272. Therc ‘obscene"
1s described accordingly:

“!'Obscene', matter i1s obscene if taken as a whole it

(1) appeals to prurient lnterest of the averagze person,
applying the contemporary standards of the commonwealth;

(2) depicts or describes sexual cenduct in a patently
offensive way; and

(3) lacks serlous literary, artistic, polltical or scientiflec
value,"

6. All the terms of the statute are not explicitly defined,
particularly such words of art as "prurient" and “"patently offensive".
However, there is reasonable cause to belleve that lnsofar as the
material in this book illustrates almost all of the acts of sexual
conduct as specifically defined in Section 31, this book "taken as a
whole" may fulfill part (1) and part (2) of the meaning of obscenity,
and further taking of evidence and argument may be necessary to
determine this, (See cited cases in accompanying memorandum, )

T+ The book may be described as large (some nine inches by

thirteen inches) with its plain hard cover embraced by a paper cover

depleting two young children beneath the title "Show Me!", This cover
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describes the book's contents as "A Pilcture Book of Sex for Chlldren
and Parents. Photography and Captions by Will McBride. Explanatory
Text by Dr., Helga Flelschhauer-Hardt., St., Martin's Press." The
back of the paper cover carries certain attestations of its value as
a sex education book by a physician and a director of curriculum

development,

8. Thls book, advertised for sale at $12.95, contains a serles
of sixty-nine double-paged photographs, plus the entire series repeated
in summary and considerably reduced in size, ' Sexual conduct 1is generally
portrayed throughout the series, and ranges ln depiction of sexual
activity Crom plctures of sex organs of children and adults, male and
female, to photographs of sexual intercourse, masturbation and oral
sex involving children as well as adults.

9. Each of the pictures are entitled or captioned or accompanied
by a description of the activity being portrayed. All of this is
followed at the back of the book For some thirty or more pages with an
explanatory text. This text attempts to explain how to use the book,
descriptions of the sexual anatomy, pedagogical. considerations,
definitions, statistlecs, and a bibllography of materials on sex
education for chlldren,

10. Upon examination of this book, the Court finds that although
the material may appeal to prurlent interest of the average person
applying the contemporary standards of the Commonwealth, and may
depl: »r describe sexual conduct in a patently offensive way (both
matters for presentation of evidence and factfinding) the Court cannot
find and does not find that the book, taken as a whole, lacks serious

literary and scientific value,

Toneluslong of Taw

1. The astatute and case autrerity In Massachusetts have not
provided any fuldance as te the propriety of allewing the taking of
evidence or use of affidavits and lenal memoranda to ald the Court Ln

decinliyg the Lssue before Lt, Tn Lny event, the plaintiff's motion to
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strike all affidavits and exhitits attached thereto suumitted by the
publisher of the bcok entitled "Shoe #Me!" is allowed. State v,

"I, & Woman-Part 2", 53 Wisconsin 2d 102 (1972).

2. Upon "a summary examination" of the book, and in view of
the findings of fact, the %Wook '"Show Mel" is not within the definitions
of the statutes and case law and is not obscene.

WHEREFCRE, the plaintifl's petition for an order of notice

is denled and the petition is dismissed.

(/%'" adS /lﬁtaml

Juctlice of the Su:erior Court

Entered: January 6 » 1676,

Commonwealth of Massachusetts

MIDDLESEX, ss. SUPERIOR COURT

In tostimony that the foregoing is a true copy on
file and of record made by photographic process,
1 hereunto set my hand and affix the seal of said
Superior Court, this 8ixth

day of January 197 6

Af€slstant Clerk

*

' Commonmwealth of Mussachusetis

M A

Mpreskx, ss. /.)L Svurenion Counr

///// No. 75-6471

JOHN J, DRONEY, Distrlct Attorney
Y-

A BOOK NAMED "SHOW MEL"

SUPPLEMENTARY MEMORANDUM OF LAW

I am aware of the several difficult issues raised by my
findings. These lssues derive from the somewhat vague and silent
treatment the statute gives to the appropriate procedure for

determining this preliminary test of "reasonable cause", I have
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taken 1t that in order to determine reasonable cause, one must be
satisfied that the book is el .er ogscene or that, using a much more
liberal test, reasonable persons may differ as to whether or not the
book 1s obscene,

I feel compelled to conclude from reading numerous cases of
the Supreme Court of the United States and those of our own Supreme
Judiclal cdurt, that this procedure 1s not to be one of rote, whereby
one automatically determines the issue favorable to the plaintiff, but
rather, in order to protect cltizens'! rights under the First Amendment
of the U. S. Constitution and our own Declaration of Rights, that the
Court is required to apply the constitutional test of obscenity in the
preliminary stages of these proceedings. I think this 1is particularly

S0 in light of the fact that there is no procedure outlined by the
statute that permits an adversary proceeding right from the beginning.

Therefore, obscenity becomes only that which is claimed by the plaintiff,
and this can result in dire consequences for the defendants specifically,
and publlshers and distributors in general, The statute permits, for
example, that an Interlocutory order, which haq,at least temporarily,

the full effect of a final order, to be automatically issued upon a
requeet of the Commonwealth, This same order may be used not only

to prohibit the publication and dissemination of the materlal, but the
finding of obscenlty contalned therein may be used in evidence 1n any
subsequent criminal proceeding. Certainly the courts have dealt with

this question before, See Freedman v. Maryland, 380 U. S. 51; Blount,

postmaster General, et al v. Rizzl, d/b/a The Mail Box, 400 U.S. 410;

State v. "I, a Woman-Part 2", 53 Wisconsin 2d 102 (1972). However,

1t 18 not clear from any of the decisions in our own jurlsdiction

that this part of the statute willl pass constltutional muster, I am
not called upon to determine the constitutionallty of the statute and
do not, Nevertheless, 1t appears Incumbent upon me to keep in mind the
possible chilling effect that this actlon may have on the publiéatlon

of this and any other book that is controversial, particularly in the
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light of my finding that even a cursory examination of the book allows
for the determination that it has serious literary and scientific value.
As one more aside, this part of the statute in tssue here seems

to. provoke constitutional contention. Tékiné 1t that Section 28¢C
precludes an opportunity for an adversary hearing, the procedure
becomes like a request for an arrest or search warrant rather than a
probable cause hearing in criminal procedure (¢.L. €.218, 8.30; and 8.36A).
The former suggests the necessity of acting in camera and with dispatch;
the latter suggests safeguards against precipltous, costly and unfair
prosecutlon, Because of the eminent position of those ideals sought
to be preserved by the constitution, 1t would seem that a provision
for initial opportunity for an adversary hearing 1s clearly appropriate
without impinging upon the urgency of the complaint,

As to the book itself, this hardly seems to be an instance of

"commercial exploltation of obscene material" which the state may

reasonably and constitutionally outlaw, Miller v. Callfornia,

4i2 v, 5. 15 at 35. Rather, 1t 1s a work that will and has evinced
great debate over its educational, literary and sclentific quality.
In fact, the Courc is concerned that this question raised by
the plaintlff could well glve rise to exploitation for purposes other
than that which the book has been promoted, It 1s not unlikely that
a finding of obscenity merely puts this book into other channels and
other markets not purposed for literary, sclentific or educational
value, Frankly, it appears to me that the issue 1is really not one of
obscenity, indeed, but one concerned with the efficacy and propriety
of sex education attempted in this manner, That question is an
educational and moral one, engaging persor.l preferences and parent-
teachers' judgments, "First Amendment protects works which, taken
as a whole, have serious llterapy, artlstic, political or sclentific
value, regardless of whether the government or the majority of the

people approve the ideas these works represent." - Millep v, California,

supra, at 34; Roth v, The United States, 354 U.8, 476 at 484,
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obscenity has to do with "dirty books" serving no purpose of

value and not protected by the First Amendment. Roth v, Unlted States,

supra. If called upon to do so, I would find the book distasteful

and ineffectual and promoting an attitude that is personally offensive,
My own appraisal of the book, for whatever my own subjective judgment
is worth (for legally it 1s worth nothing) is summarized succinetly

. 1 1"
on page T3 of that book, as verbalized by a young chlld: YICHH".

Justice of the Superior eourt

Entered: January 6 N 19760

Commonwealth of Massachusetts

MIDDLESEX, ss. SUPERIOR COURT

In testimony that the foregoing is a true copy on
file and of record made by photographic process,
I hereunto set my hand and affix the seal of said
Superior Court, this seventh

day of January 197 6

oy 77 e

Agsistant Clerk




-y

42

Mr. McCorMmAcK. There is an extended opinion from the case in
Toronto, if that would be of any interest to you. I realize that it is
from outside the United States, but the judge did listen to a whole
trial.

Senator SPECTER. We would be interested in that as well.

Mr. McCorMACK. All right.

[The following was received for the record:]

i S #2n ME
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IN THE COUNTY COURT JUDGE'S CRIMINAL COURT
IN AND FOR THZ JUDICIAZL DISTRICT OF YORK

HER MAJESTY THE QUEEN

THE MACHILLAN COMPANY OF

" CANADA, LINITZED,
' Accused.
Before: His Honour, Judge GRABURN
Appearances: C. LEWIS, Esq., for the Crown

¥.B. WILLISTON, Q.C., for the Accused

The Court House
351 University Avenue
Toronto, Ontario

July 16, 1976

REASONS FOR JUDGMENT (delivered orally)

GRABURN, J.:

In this casc, which involves important community
values, The MaciMillan Company of Canada Limited is charged
that it, within three months ending on or about the 2nd
day of October in the year 1975, at Toronio, had in its
possession for fhe purpose of distribution, obacene books,
to-wit: copies of a hard cover book titled "Show Me",
cont;ary to the Criminal Cede.

MacMillan elected trial in the County Court
Judge's Criminal Court and pleaded, through its authorized
agent, not guilty to the charge.
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. . ; members of the public who for reasons of their own chose
No question arises as to the ‘corporate ldentity

. to remain anonymous. Hence the Prosecution and thig
of the accused; and pursuant to the provisions of s. 582 " ’

. case.
k) of the Crimina)l Code, counsel for MacMillan admitted that

: I turn now to a description of the book dtself.
at the time and place referred to in the indictment, the f 10

e . ! It 13 a large “"coffee table" type format, measuring some
accused company had in i1ts possession for the purpose of i (

-1 X 13-1/2 inches. The front dust jacket reveals a
distridbution copies of a book titled "Show Me", 9-1/2 3-1/ N y J

; hotograph of two nude children boy and girl, ages (I would
Accordingly the sole lssues in. this trial ape 1 h . p grap ’ ’

ather) %etween six and nina. The inside of the front
whether the book "Show e is obscene and/or whether the 8 ) ‘

i Jacket gives information as to the contents of the book.

company's Possession of the book for the burposge of
20 To set out certain passages:

"[Tt7. . . is an explicit, thoughtrul

distribution served the public good.

"Show Me", a book containing photographs ang 1
, ; and affectionatve picture book designed to satisfy
explanatory text, is styled on the dust jacket "a Picture ‘ ;
: children's curiosity about sex and sexuality -
Book of Sex for Children and Parents",  phe evidence : ‘ :
1 their own as well as that of their elders. 1In a
further indicates that the photography, captions and : )
' series of sixty-nine beautiful double-page photo-
design were by Will McBride, an Amarican photographer, ! X
graphs, accompanied by a running commentary
and the text by Dp. Helga Pleischhauer-Hardt. a doctor
10 ‘ assembled from actual reactions of children to the
Practising in Switzerland, about whom I ghall have moro : )
¢ Photographs, it explains and illustrates sexual
0 say. .
’ development from infancy through adulthood. An
The photographs were taken ip Munich and the !
i : 1llustrated text at the back of the book spella
book originally published i Germany in 1974. The English ' '
40 out the educational, ethical and psychological
langlage edition was published in New York in 1975 by S%.

significance of the letures, and su Plies complete
2 Martin's Presgs, The accused company distributed the book . P ' P

i information on human reproduction, love, sexuality,
in Canada, the police seizing a number of copies at a !

3 sexual experimentation and marriage. This
well known book store here in Toronto. The Police } ’ P a8

i —_— explanatory section, by a noted child psychologist
ascertained from a representative of the accused company ’ Y ' '

will help parents discuss with their children the
that 4,000 copies of the book had been distributed in this

: Plctures in the earlier part of the book, "
country, not only in Ontario but in Quebec, Manitoba,

0 ; The back of the dust Jacket contains a brier
Alberta and British Columbia,

i 10 biography of the authors as well as endorsations of the
+ The book ig Packaged in cellophane and :
: R book by medical and religious notables,
retatled in Toronto for §$14.95, * ,
! The Porcword at pages 3 and 4 deserves full
Counsel for MacMillan Pointed out that before 5 .
i quotation,
any complaints had been received by the police concerning " : '
| ", “We have made this book tor children
4 the book, the Crown Attorney for this City threatened f '
' ~ i 2 and parents. In their hands it can be an aid to
MacMillan with Prosecution in the event the book was not ;

sexual enlightenment. But above all we hope 1t

withdrawn. MacMillan nevertheless decided to continue
will show parents that natural sexuality develops
to distribute the book, with consequent complaints from

only when children are surrounded from birth

|



10

46

onwards by a loving family and environment which
does not repress sexuality. We don't believe a
child will have 'found the answer' to sex simply
by looking at the pictures in this book. A good_
understanding requires rather a continuing exchange
between parent and child, a dialogue which helps
the child.express hfé'questions and problems
concerning sex and resolve them. The photographic
part of this book is meant as a taking-off point
for parents. Internal bodily processes such as
conception and pregnancy as well as anatomical
‘facts should be presented to the child in simple
words by the parents themselves. The text at the
end of the book makes suggestions for this purpose.
It gives parents basic information on the develop-
ment of sexuality and sex education. We are of
the opinion that only an explicit arl realistic
presentation of sex can spare children fear and
guilt feelings related to sexuality. For this
“.reason we chose photography as a medium. With
much care and under great difficulty we succeeded
in photographing the children in such a way that
their natural behavior came through. We thank
the children ard their parents for thelir help in
putting together the photographs. The captions
to the pictures are gathered from their spontaneous
commenta. We hope this book will serve parents and
' children as a source of information and guide them
toward a happy sexuality marked by love, tendern;ss
and responsibility."

There follows 69 double-page photographs, each
of which save one depicts human beings wholly naked or
their genitalia. The first scven photographs show a boy
and a girl, aged (I would gather) between six and nine,

discussing their anatomical differences. The next three

10

47

photographs concern a mother showing tenderness to and
breast-feeding her baby, as seen through the eyes of,

and discussed by, the aforementioned children. In the‘
next photograph the mother comforts the boy whose world
has been invaded by a new baby brother. The next photos
involve another child, dged (I would estinate) between one
and two, exploring her mother's breasts, and being held
lovingly in the lattér'n arms. In the ensuing two photo-
graphs, the boy who feels resentment to the new intruder
holds the baby and contemplates how. he was in his own
infancy. This is followed by a child wrestling with his
father,

On page 36 there is shown the external female
genitalia, and it contains a pejorative caption with an
older male and female person apparently expressing
disapproval. In the three photos subsequent, the vulva,
penis and external excretal parts of the body appear, with
comments respecting their essential differences, altﬂough
the common feature of the latter as to boys and girls is
stated. As to the latter, the abovementioned elderly
people gaze disapprovingly from the caption,

The picture at page 44 is merely ‘a full face
view of a young girl, aged (I would estimate) between
five and six, captioned: "Look what I can see., But I
don't want to see it any more,"

An erect penis is then shown, with a plece of
cloth draped over it. And whatever else may be sald
about the becok, I fail to comprehend how its internal

necessities are served by this inclusion. There follows

penises in the ordinary'etate and photogruphs illustrating .

the difference between circumcision and the lack thereof,
whkich take up the following double pages.

AN ., An inquiry from the boy who appeared at the
beginniné of the photographic section as to when he will
acquire pubic hair and genitala like his father, with
relevant pietures, will be found at pages 52-55; and then

@ young.girl who, I surmise, is the same girl shown full
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face at page 44 is shown to be asking what two girls
obviously past puberty are doing, as they are huggiﬁg one
another. This leads into a query as to whether she will
have large or small breasts and then culminates in a

photo of a boy, very much in adolescence, with an ere;tion
touching the breasts of an adolescent girl, and presumably
the same girl holding the same boy's penis, all with
appropriate captions.

The young girl whose questions and qQueries
underlay the sequence of photographs that I have just
described, then discloses (with accompanying photography)
that she would like to have a baby but demurs at the idea
of having the boy who appeared in the first seven photo-
graphs enter her vagina when they are grown up.
Sequentially, she initially demurs at the slght of a
couple, again probably aged between 14 and 16, preparing
for sexual intercourse,.although she finds goodness in
the touching which is said to be part of the lovers' world.
She then dwells on the topic of female masturbation as 1t
involves her older sister and finds it to be beautiful.
The boy then comments on male masturbation as related to
him by his older brother, all of which is graphically
shown in the photograpns.

The penis shown in this section is, although
not grossly so, considerably enlarged in size.

At page 88 a close-up of the introitus and
vagina appears, followed by five photographs of preliminary
love play between a couple described as the boy's older
brother and his girl friend. The phatograph at page 56
in which the girl friend holds the brother's penis is
grossly enlarged,

The preliminary love-making series of photo-
graphs is accompanied by captions where the elderly man
expressqa shock and dismay at the activities portrayed,
which include an act of fellatio. The elderly man is -
referred to by the children as "an old crab! And Just

'cause thoss two are in love and aro’making out with each

’
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other". The children express complete approval not only
of the preliminary love-making, but alsoc of the sexual
intercourse which fellows.

The young gifl who expressed a wish to have
a baby is reassured by her mother that the couple's sexunal
intercourse stems from the fact that they are in love,
but the girl expresses fear of a penis in her vagina, as
she earlier had done. Two photographs, one of which would
L2 hopelessly incomprehensib;e if taken out of context,
1llustrating a close-up of sexual intercourse then follow,

with the mother assuring the girl that sexual intercourse

only occurs when people are older. The girl appears

content and happy with her mother's explanation.

At page 118 the elderly man states: "Dreadful,
the things they tell children these days."

Nine photographs follow dealing with childsirth,
two of which most effectively catch the accompanying pain
and four of which equally catch gie ensuing happiness of
childbirth.

The photographic part of the book ends with
the children who appeared at the commenccment of the
photographic odyssey exprassing their wishes to be like
their parents -~ the boy like his rather; the girl, her
mother. ‘

The textual section of the book by Dr.
Fleischhauer-Hardt conalsts of 28 pages, commencing with
how to look at "Show Me" with parents and children. An
excerpt from the first bage of the explanatory text is
indicative of the author's approach. (I am reading from

page 143 of the book.)

"Po aboid introducing repressions
and new inhibitions regarding sexual matters,
the adult should explain the photographs and
encourage the child to talk about the feelings
they bring about in him. '
"Parents who feel that the book is

good, but hesitate to show it to their seven- or
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eight-year-cld, do so almost certainly because
they fear they might impart to their children
anxieties about their own sexual feelings or
behavior patterns. Parents can easily overcome
their fear if they go through the book section
by section, looking at the photographs slowly
and carefully and not showing them all at once
to the children. 1Ip this way parents will give
themselves and their children the'opportunity to
€ain confidence in the material, 1ittle by little,
The most important barts of this process rgmain
tonversation, explanation, openness on the part
of adults, and their readiness to answer all of
the children's questions.“

Sex education and development ig then discussed,
not in depth but in a Mmanner adequate to alert the parent
to the necessity of and the Pitfalls in developing a
capanity for love in terms of what the authors call "basic
social trust". The text deals with thig concept in the
Spectrum from infanecy to late adolescence. The text
encourages the éxploration by the child of his or her
body.

I refer now to ap €Xcerpt from pages 151=-152
of the book, and I am quoting:

“It is perfectly natural for young
children to play with their éxcretory and sex
organs a good deal during the periog when they
are learning cleanlincsgs, In the experience of
young children, the two 8till form a single unit,
Parents should be aware of this and shoulq not
interfere with their children's attempts to
explore their bodies and functions, but rather
éncourage them by explaining where excrement
comes from, where it emerges, and where it can
be deposited, They should algo allow children
the opportunity ofsplaying naked. Playing with
the anal zone gives small children feelings of
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Pleasure. DTheip berccptions are far removed .
from the attitude af most adults, who frown upon‘
Buch 'shocking' behavior,

"As a rule, children in Europe ari4

'~Amegica are forbidden to play with their excretory
and sex organs, Thig creates unnecessary inhibi.
tions in the chila's curiosity and play, When
they disobey the rule -~ ag they inevitably will
-~ they experience feelings of anxiety and guilt.
Understanding parents can spare their children such
conflicts by not Trestricting or forbidding these
Pleasurable activities, but rather accepting them
in a friendly way like other games," _

Dr. Flelschhauer~Hardt cautions against threats
of castration, even as a Joke, in an attempt by a parent
to curtail her son's playing with his genitals,

She also discugses situations which may arise
out of variations upon Preud's "oedipug complex ™, Conceding
Preud's assertion of the unconscious love of a boy for his
mother and a girl for her father (and consequent Jealousies)
not to be Scientifically demonstrable and to be disagreed
with by many psychologists, ghe discusses family situations
with Freudian overtones which may be encountered, and she
offers certain Suggestions as to how these situations may
be handled,

Ag to sexua) games involving ckildren, Dr.
Fleischhauer-Hard+ writes (at page 156) :

"The behavior PAtterns of these

ﬂchildren who grow up without any sexual restriction
may be regarded as the hatural gexual behavior
which accurs spontaneously during infantile
development,

"In our own culture, where children's
8ex games are still largely suppressed, children's
sexual activities include pPlaying with theip own
genitalia ang role~playing games such as ‘Mommy,
Daddy, and Baby' and 'Doctors ang Nurses',
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© ships in humans, but we do know that in several 0 come about simply and naturally for both parents
specles of primates it is essential for the young and children."
males and females o play sexual games so that : The written material treats of the questicn of
they are able to perform copulation correstly in ? 13 children coming in;o the bedroom when their parents are
—_— maturity., This, together with similar evidence 3 ; having sexual intercourse. Clearly, the locked door
in other animale, suggests that personal . . é % approach‘is frowned upon by Dr. Pleischhauer-Hardt; and
experience in childhood in the form of play- ! she writes (at page 157):
sexual activities may indeed be extremely f "It is unfortunats that many parent§
0 {mportant for mature sexual behavior. @ are reluctant to allow their children free access
.nIr parents show tolerance toward f to their bedroom. There is no doubt that a locked
the sexual games which are a natural part of ] bedroom door arouses the guriosity of yodﬁé and
infantile development, they can preserve and © older children beyoﬁd all measure. What is more,
- .strengthen the child's positive attitude to his a locked bedroom door encourages all sorts of
20 own sexuality and that of others. It is therefore fantasies and wrong ldeas about adult sexuality
unwise for parents to be upset when their children 'ln the children's minds. They will see 1t as
indulge in sexual activities. The problem is most something forbidden, something that takes Place
easily solved if they openly allow the children in secrecy.
to play sex games, 8o that they are not forced ; "A well-informed child will not be
. int; secrecy. | | " shocked to see his parents having sexual inter-
“Problems may arise if prudish ’ : course; to such a child sex is a poeitive ophere
nelghbors or a playmate's parents have sexually . of life, determined by love and tend.rness.,
represoive attitudes. 1In this case it is imporfant ; "How should parents behave when
to have an open talk with the adults concerned. If ; thelr child discovers them making love? As a
this does not lead to a more tolerant attitude on f “rule even the most tolerant and liverated parents
0 theirp part, if, for example, the other parents ; 20 are disturbed and will stop making love. But
forbid their children to take part in sexual games, ; 8811l the child will have noticed that they are
then the subject must be talked over with one's } 'doing something’. He will ask curiously, 'What
_own children. Here parents nay explain that under 5 are you doing?' The best reaction is for the
— thesa circumatances games 1ike 'Doctor ang Nurse' g parents to answer aftectionately, 'We love each
should onlj be played at home, g 2 other very much right now.' Perhaps they will ask
"If children are confident that ; the child to leave them alone. A well-informed
';o their pavents do not forbid sexual play but ? child will probvably react to this situation by
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"It is not yet known exactly what
significance a trial-and-asrror learning process

in childhood may have for mature sexual relation~

tolerate it just as happily as other games, then

they will aZsgo quite Spontancously come to their
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parents with all their questions about differences
between men and women, reproduction, birth, and

“Ppregnancy. 1In this way sexual instruction will

going back to his brothers and slsters und saying,
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'Mommy and Daddy are in love with each other,' or
'Maybe we'll have another baby soon.' And as far
as the child is concerned, that is the end of the
matter."

A substantial part of the text coricerns
suggestions meant to help parents inform their children
about sex, as a starting point for simple, basic sexual
instruction. The divisions are:

(1)  Sexual Differences between Boys and Girls;

(2) Love between Man and Woman (and a brief
reference to contraception);

(3) Marriage and Family;

{4) Preghancy and Childbirth.

The physiology of puberty, as it oceurs :n both
sexes, and to a le;ser theugh adequate extent its psycho-
logical implications are discussed, as well as the question
of anxiety and conflict arising out of initial non-marital
sexual intercourse. The prevention of venereal disease
is stressed.

The author sounds a warning in the text that
non-repressive sex education is not to be taken as an
invitation to licentiousness. At page 170, Dr, Fleischhauer-
Hardt cautions:

' "Modern Western society is still fa£
removed from a natural, affirmative approach to
pleasurable sexuality. Sexual wishes and drives
are still suppressed and manipulated in innumerable
ways. For instance, masturbation is often recom-
mended to adolescents as the best way out of their
sexual predicament. But if masturbation is the
only form of sexual activity practiced over a
period of geveral years, it may result in an
impoverished emotional life, for masturbators
isolate themselves in situations where the only
objects available to satisfy thelr sexual desires
are their own aelvés. This excludes the posai~

bility of a sexual partnership and a tender
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relationship with another human being. Also,
*.continual petting that does not lead to orgasm

creates physical and psychic tension which may
~ eventually inhibit normal sexual reactions.

“We must also bear in mind that
training and practice are necessary in the
development of any ability. There seems to be no
reason why practice of sexual behavior should de
prohibited, and modern sex education cannoi ignore
this consideration. The same opportunity for free
development of spontaneous sexual activity that
we called for in childhood and prepuberty must
also be avafféble in puberty.

"On no account must nonrepressive
sex education be equated with the recommendation
of indiscriminate indulgence in sex. Freedom
_calis for the ability to act responsibly. It is
mainly up to parents and teachers to convey this
ability to children. Alex Comfort comments in
his book Sex in Society, 'It is virtually

impossible to persuade a child by lecturing that
sexuality is a perfectly worthy component of
life, and that ita exercise calls fcr the same
reasonable restraint as other social conduct, if
we oursclves are inhibited or irresponsible.’”

. The Afterword, also written by Dr. Fleischhauer-
Hardt, réstates the object ol the book and her thesis., I
set out the Afterword in its entirety (page 171):

"This book is almed at open-minded
people who are prepared to rethink and perhaps
even queation their own attitude to human sexuality.
The book came about as a result of my experience
that many ﬁarenta are not aufficiently informed
about sexual matters to understand the sexual
developrment of their children correctly. In maﬁy-
cases they are not even thoroughly informed or

aware of their own sexuality, because everything
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to do with sex was suppressed in their own
upbringing.

“The primary aim of this book is to

.finally do justice to the sexual needs of children
and adolescents. This goal can only be reached
by Instructing adults thoroughly and realiatically.
Will McBride's photos portray sexual behavior in
relation to physical maturity from birth to
adulthood. The photos show most of the wusual
forms of sexual activity. For those children and
adolescents who have as yet had little experience,
the pictures offer at least a graphic introduction

“.to sights and activities they will see and
practice later in life.

“We are relying on the wisdom,
insight, and tolerance of parents and teachers in
the hope that Show Me! may contribute to the
sexual liberation of children and adolescents.”

The explanatory text is accompanied by photo-~

graphic captions. A substantial number of the photographs

- are reproduced from the pictorial section of the book.

However, there are significant additions: a boy with his
finger in his anus; an act of cunnilingus; a young child
under the legs of two young people. As was the cas;“in
the pictonal section, the pedple shown in this section are
all naked., Abundant photographs of male and female
genitalia and sexual intercourse are included, as well as
photographs conveying a message of family warmth and unity.
Masturbatory action, both male and female, is raproduced.

The book containg an Appendix, dealing in detail
with contraception and to a lesser extent venereal disease.
Shorter sections connern homosexuality and sexual behavior
disturbances.

On the last page of the book Will MeBride
describes the mechanics of the photography, and he writes:

"The models were all friends. Except

' for Fhe coltua scenes, mothers and fathers of the
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children were present and helpful during the

.

photographic sessions.'

It must be emphasized that in the photograpﬁic
division of the book, the captions indicate that in many
iriatances the younger children are watching or have had
related to them the sex play of the older boys and girls
and young adultg; also, in the photographic caption in
the text illustrating anal exploration, there may be
another person present. o

Although my description of the book has not
been brief, nevertheless it is not as detailed as I would
have liked it to be., I have tried, however, to capture
sufficient of the "flavour" and the message to do justice
to the pubmissions of counsel and to paint in perspective
those contentious parts against a canvass of the evidence

and the law.
I turn now to the law applicable to this case.
The accused company is charged pursuant.to
8. 159(1)(a) of the Criminal Code, which providea, so far
as is relevant to this case:
“Ever& one commits an offence who
« v « has in his posgsession for the purpose of

e« « » distribution . . . any obscene written

‘matter o o o o

The Defencc submits that the book “Show Me" is
not obsecene, and in any cvent the public good is served by
its publication and distribution, a defence provided for

in subsections (3) and (4) of s. 159,
“Obscenity", as far as this trial is concerned,

inasmuch as no ouggestion has been made that the Hicklin
case has any application to the issues here, is defined

' in subsection 8 of s, 159 as follows: o
“Por the purposes of this Act, any

publication a dominant characteristic of which
is the unduc exploitation of sex . . . shall be

deemed to be obscene,"
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The Crown contends that the following sections
of the Criminal Code are germane to the issues here:

I refer now to sections 157 and 158 of the
Criminal Code. Section 157 provides:

"Every one who commits an act of
gross indecency with another person is guilty
of an indictable offence."

Section 158(1) provides that s. 157 does not apply to
“. . . any act cocmiitted in private Wetween a
husband and his wife, or any two persons, each of
whom is twenty-one years or more of age, both of
‘~kwhoq consent to the comnmission of the act.”
Subsection (2):

"For the purposes of subsection (1),
an act shall be deemed not to have been committed
in private if it is committed in a public place,
or if more than two persons take part or are

present."

The sole issue, as I have indicated earlier,

- 18 whether "Show Me" is obscene or whether the company's

possession of the bock fer the purpose of distributién
served the public good.

The law pertaining to obscenity has been
articulated in four cases: first, the casc of Brodie,
which was decided in 1962 and is reported in 37 C.R. 120;
second, the case of Dominion News, decided in 1963, reported
in 42 C.R. 209 (both judgments of the Supreme Court of

Canada); C. Coles Booka (1964), 44 C.R. 219 (a judgment
of the Ontario Court of Appeal); and the Prairie Schooner

case, reported in 1970, in 1 C.C.C.(2d)at page 251 (a
Judgment of the Manitoba Court of Appeal),

I apprehend the law, as distilled from these
cases, to be: ’ |

To detérmine whether a dominant characteristic
of a book is the undue exploitation of sex, regard .ust be
had (1) to the book as a whole and not to isolated photo-
graphs and passages from the text and captions, and (2) to
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the purpose of ths authors. Was their purpose a serious
ocne, or was their purpose merely base exploitation? On
the issue of a dominant characteristic, the evidence of
witnesses skilled in the subject of the litigation is
admissible. ‘

The law assumes that there will be a certain
exploitation of sex in obscenity prosecutions, and thus
what is proscribed is the "undue” exploitation of sex.
"Undue" i3 to be measured against two criteria: (1) the
internal necessities of the book itself, and (2)
con cemporary Canadian community standards.

In relation to the standard of the internal
necessities of the book itself, the remarks of Judson J.
in Brodie at page 144, although dealing with a novel
("Lady Chatterley's Lover"), are nevertheless apposite:

¥The use of the word 'undue'
recognizes that some exploitation of the theme
is of common occurrence. What I think is aimed
at is excessive emphasis on the theme for a base
purpose. Bu; I do not think that thecre is undue
exploitation if there is no more emphasis on the
theme than is required in the serious treatment

“of the theme of a novel with honesty and upright-
ness.

"That the work under attack is a
serious work of fiction is to me beyond question.
It has none of the characteristics that are often

> described in judgments dealing with obscenity --
dirt for dirt's sake, the leer of the sensualist, @
depravity in the mind of an author with an
obsession for dirt, pornogréphy. an appeal to a '
prurient interest, etc. . ... 1 agree with the
submission of couqsel for the appellant that
measured by the internal necessities of the novel

itself, there is no undue exploitation.”
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Now before analyzing the law pertaining to A »
. s tested as to whether it is obscene or not. The
community standards, by way of parcnthesis, it ought to he

. alternative would mean a subjective approach, with
said that obscenity and pornography are not synonymous

the result dependent upon and varying with the

the one with the other. In that regard see Odeon Morton
. personal tastes and predilections of the particular
Ineatres et al. (1974), 16 C.C.C. (2d) 185, a judgment of

. F udge who happens to be trying the case.
the Manitoba Court of Appeal, delivered by Freedman, s 2 Judg PP Ying
: "Community standards must be
C.J~"M. 1In my view, the word "pornography' has no precise,. :
10 , contemporary. Times change, and ideas change with
fixed legal meaning, but is frequently associated with L B P Y 88 )
. Ll ) ‘ them. Compared tc¢ the Victorionera this is a
the stag movie wherein the beauty of sex is wholly
iiberal age in which we live. One manifestation

denigrated by purely lustful conduct designed solely to ‘
) of 1t is the relative freedom with which the whole
titillate and arouse, or with bocks and pictures devroted
- 40 quéstion of sex 'is discussed. In books, magazines,
to violence and sex, or advocating commonly acvepted
. movles, television, and sometimes even in parlour
20 sexual perversions such as bestiality, or where sexual
onversation, various aspects of sex are made the
activity is treated in a revolting and disgusting manner o ' ’
. subject of comment, with a candor that in an
-~ an example (and one example only) of which would be .
necrophilia. , : earlier age would‘have been regarded as indecent
and intolerable. We cannot and should not ignore
Clearly, if this is what pornography is, a :
. nt-day attitudes when we face the
0 book may be obscene without being pornographic, although : these prese ¥ c
. 1] ] IE (]
the converse would not ordinarily be true. ‘ o question of whether 'Dude' or sca?ade are
! o ordi to our criminal law,
. Aa to the determination of contemporary 3 bscene according \ w
. , ’ "Community standards must be local.
Canadian community standards and the approach to be taken Y
In ‘other words, they must be Canadian. In applyin
in a progecution of this nature, I refer to the diesenting Fworas, y PRlying
the definition in the Criminal Code, we must
Judgment of Freedman J.A. (as he then was) in Deminion News '
R e LS
“determine what is obscene by Canadian standards
) and Gifts (1963), 40 C.R. 109, adopted in toto by the ) " ’

regardless of attitudes which may prevail else-
Supreme Court of Canada on appeal and reported in 42 C.R. ® ¢ T
where, be they more liberal or less so.
209. In the report in the Manitoba Court of Appeal, at . g
"I think I should add my view that in
pages 126-127, Mr. Justice Preedmn stated:
cases close to the border lina, tolerance is to be
"Those standards are not set by
preferred to proscription. To strike at a publica-
those of lowest taste or interest. Nor are they '
. 5 tion which is not clearly obscene may have
set exclusively by those of rigid, austere, ) ‘ ? )
: a § " repercussions and implications beyond what is
conservative, or puritan taste and habit of mind.
10 . R a : immediately visible. To suppress the bad is one
Something approaching a gpneral average of i 4 :
' thing: to suppress the not so bad, or even the
community thinking and feeling has to be discovered. LI ‘ »
] : 088idl ood is quite another. Unless it is
Obviously this is no casy task, for we are seeking ! P ye& q .
H confined to clear cases, suppression may tend to
8 quantity that is elusive. Yet the effort must B , o !
- ] inhiblt those creative impulaes and endeavours
\\ be made if we are to have a falr objective g | ' | :
' I which ought to be encouraged in a free society.”
2 standard in relation to which a Publication can be ; ” : Y
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Again, parenthetically, I pause to note that

in the Ontario Court of Appeal in Times Square Cinema Ltd.

(1971), 4 c.c.C. (2d) 229, Jessup J.A. held that experts
may testify as to the community standard of tolerance in

an obscenity case.

In C. Coles Books, involving the novel "Fanny

Hill", Porter C.J.0, giving the judgment of the Ontario

Court of Appeal, concluded that an "objective" test should

be applied to the question of undueness, and on that
question the standards of decency and the measure of
tolerance in the community must, albeit entailing diffi;
culty, be assessed in relation to the treatment of the
subject matter of the book.

Finally, in Prairie Schooner, a judgment of the

Manitoba Ccurt of Appeal, Dickson J.A. (as he then was)
defined community standards of acceptance, i.e., tolerance.
At page 269 of 1 C.C.C. (2d), His Lordship wrote:

“In the Great West News case we

referred to contemporary standards of tolerance.
I have no dcubt, as Dr. Rich testified . . . a
distinction can be made between private taste and
standards of tolerance. It can hardly be questioned
that many people would find personally offensive,
material which they would permit others to read.
Parliament, through its legislation on obscenity,
could hardly have wished to proscribe as criminal
that which was acceptable or tolérable, according
to current standards of the Canadian community . . ."
Thus the law is not so much whether .the book
is acceptable according to community standards, but is it
tolerable by those standards in the context of "undueness™?
The queation is not whether the community will positively
accept the book, it is not whether personal standards are
affronted by it, but whethew 'a general average of
commuyity thinking and belief would entail no objection to
the book being seen and read by those mgmbera of the

community who wished to do so.
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Before canvassing the evidence, two submissions

-~ one by the Defence and one by the Crown -- can be

- disposed of as pure questions of law.

Mr. Williston contended that the threat by the

" Crown Attorney to prosecute the accused company unless

the book was withdrawn prior to any complaints being
received by the police about the book, in itself, consti-
tuted a lawful justification or excuse for MacMillan to
continue to have it in their possession for the purpose
of distribution. This submission does not take into
account that thehwords "without lawful justification or
excuse" do not appear in the subsection under which the
accused is charged. Those words, which have a precise
legai connotation, appear in subsection (2) of s. 159
and not in subsection (1), where the sole issues are
obscenity and public good; and the phrase "without legal
justification or excuse" 1is wholly irrelevant to this
case.

The Crown submitted that sections 157 and 158
of the Criminal Code were Parliament's yardstick of
community standards in the assessment of the word “undue*
for “the purposes of s. 159. The Crown contended that
gome . of the photographs in "Show Me" were tantamount to
the reproduction of acts of gross indecency pursuant to
8. 157, in that, if committed by husband and wife, they
were not committed in private, by reason of the presence
of the ppotographer; and if committed by unmarried persons
under 21, consent would dbe immaterial, by reason of
s. 158.

At this stage of the Jjudgment it is unnecessary
for me to decide whether some, if any, of the photogéaphs
constitute reproductions of acts of gross indecency. It
‘has been held by the Supreﬁe Qourt of Canada in the case
of Johnson (1973), 23 C.R.N.S. 273, that dancing in the
nude in a theatrical performance is not thereby "immoral"
for the purposes of 's. 163(1) of the Criminal Code merely

because nudity under certain circumstances 1s an offence
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under s. 170. Sections 163 and 170 are contained in
Part IV of the Criminal Code, which also includes, 8.8+,
8. 171, involving loitering in a public place. ' In the
Johnson case Ritchie J. said, at page 278:
"This suggestion that an act becomes
'immoral' because it has been made an offence by ’
the Parliament of Canada is to me a completely
novel one. It would muan, e.g., that it i{s a

““'breach of moral standards in Canada' to ‘'loiter

in a public place and in any way obstruct persons
who are there', contrary to s. 171{c), a section
which, like s. 170, appears under the general
heading of 'Disorderly Conduct'. For my part
this reasoning does not assist me in determining
what Parliament intended by the use of the word
'immoral' under s. 163(2).*

" For the same reasons I would hold that merely
because an act depicted in a photograph may constitute in
the circumstances an act of gross indecency under Part IV
of the Criminal Code, it is not thereby rendered ipao
facto obscene pursuant to s. 159, found in the same Part,
The fact that such acts may corstitute an of fence under
other sections of the Code may well be relevant and cogent
in the determination of the question ¢ obscenity, but it
does not follow that they are per se obscene. Obscenity
is defined in s. 159(8) of the Code; and had Parliament
intended that obscenity was to be equated to a pepiction
or narration of sexual offences proscribed by the Criminal
Code, it could easily ﬂave said so in the pubsection
1tself. |

I consider next the evidence called by the
Crown in this cage.

g Dr. Jerry Cooper, a forensic psychiatrist who
has had experience in community psychiatry involving
mental health problems, was the first witness,  Dr. Cooper,
the father of four children, analyzed the book against
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the SIECUS (Sex Information and Education Couneil of the
United States) puidelines, to be found in a wook entitled
"Comprehensive Textbook of Psychiatry,” 2d edition, edited
by Preedman, Kaplan and Sadock.

Against that background, Dr. Cooper found that

the book fell far short of fulfilling the guidelines. He

" testified that the photographs of the enlarged penis and

the sexual intercourse close-ups would be frightening to
;‘young girl and exploited sex, and that the capticns and
one of the photos (particularly that of anal discovery)
had elements of voyeurism and invited children to watch
their parents' sexual activity. He expressed the view
that the suggestion of what to do if children entered
the bedroom during parental sexual intercourse constituted
emotional blackmail and could only be followed by
sophisticated parents and children. Dr. Coorer drew an
"erotic" inference from the fact that there were 69
Photographs in the book. He considered that the pregnancy )
and childbirth photographs would frighten children consider-
ably, and that a photograph showing a moment prior *o
penetgatipn or immediately after withdrawal would cause
anxiety in children.

Dr. Cooper felt many of the captlons were
*stupid" and “confusing"; that the book ltself was diffi-

cult to understand, unclear, confusing, its purpose

~ problematic. He was of the view {hat the book failed to

take into accoupﬁ the feelings o£ other people or the *
intellectual and emotional aspects of love, and that it @
encouraged family sex games with implications of incest
and "sub-incest". One of his principal attacks on thé
book was his view that it totally lacked guidelines for
its use and hence there wad$a potential for damage. He
felt the bhook's attitdde towards elderly people was a
pejorative one; and in cases where fathers are playing
with their daughters naked, he queried where gratification

began and innocence ended.
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He testified that another form of emotional
blackmail manifested itself in the book in that its thrust
was that gociety is sick If it tries to suppress taboos.,
The book alsoApreached a false gospel, in Dr. Cooper's
view, in that it characterized the beautiful (that is to
say, the children) as good and the ugly (that is to say, the
elderly people) ag bad.

He faulted the book as it made no mention of
the postponcment of gratification. He felt that it
exploited sex education and the public and perhaps the
models, who ordinarily would have been paid for posing.

Dr. Cooper said the book had elcnents of pedophilia and
that it would stimulate fantasies. He was of the view
that only 2% of Canadian parents have sufficient acumen
and sophisfication to use this book with their children.

He equated the sexual intercourse, fellatio and cunnilingus
gcenes as pornographic, warranting being banned in relation
to children.

Paraphrasing Dr. Cooper's evidence somewhat,
he capsulated his testimony as follows: Taking the book
as a whole, the photography is good; very little educa-
tional herit;‘an exploitation of sex; sensationalism.

It is experimental and avant-garde. Although it moves

from a repressive soclety, it {s too far ahead of its

time, The public are gxploited as the author's credentials
lend an aura of respectability to it. Its potential for
harm outweighs any potential good. Experimentation is
dangerous, leading to all sorts of unknown consequences.,
Children should not be the subJect of experimentation.

The book is on a par with pornography and constitutes an
undue nxploitation of sex.

Dr. Cooper conceded the legitimacy of genitalia
depiction where a book is designed as a tool for sexual'
orientation or educatlon, but he testified that “Show Me"
would not aseist in averting the sort of problems which
bring people to psychlatrists.

[}
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Dr. John Fotheringham, a specialist in child
psychiatry and the father of four children, testified.
He detectea no nexus between the text, -hich he described
ag good, and the photographs, resulting in difficulty in
presenting the book to people, as the photographs need
explanation (in his view). He felt that the captions.were
devoid of information, nor did the photographs transmit
useful information, He concurred with Dr. Cooper as to
the book's derogatory attitude towards older pecple; the
promotion of intra-family sex; the lack of guidelines;
the emotional blackmail; the book's limited value as
only exceptionally well-adjusted parents could use it;
the frightening aspects of the oversiéed male genitalia;
the anxiety developing.out of the childbirth scenes; the
failure to adyocate postponement of gratification, and
the blurred division between education and gratification
whica the book might entail 1n'pnrents aﬁd children who
were lesa than cxceptionally well adjusted.

Dr. Fotheringham felt that the book fostered
four attlitudes: (1) that nudity in the family is good;
(2) "that sexual intercourse need not necessarily take
place in private; (3) that it is important for children
to view sexual activity; and (4) that parents’handling
their children in the nude is good.

In Dr. Fotheringham's view, masturbation is

" encouraged in the book, and it ought not to be because it

might put children off sexual intercourse in later years.
He finds that the emphasis is on physical love and not
feeling, regard and respect; that the book negates privacy.
Although he could not definitely say it would cauce ﬁarm,
he recommended against the use of the book and felt that
gome of its attitudes and photographs were contrary to
contemporary Canadian community standards.

This witness took the position that many of
the conflicts besetting people in the sexual context might
be resolved by the use of "Show Me", but its use might
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give rise to other equally serious conflicts, such as
those arising out of intra-family s,

Al?hough he would not ban any book, he felt
"Show Me" should be restricted in terms of place of
availability, and he expressed concern ai ch{ldren having
the book in the absence of the;r parents. Describing the
authors 'as slick and superficial, his major concern was
with the quality of the book as an educational tool.

- Dr. Marshall M¢Luhan -- internationally known
teacher, philosopher and scholar of iledia and communications,
and father of six children -- looked at the book carefully
but said he did not read it in detail. He found that it
abstracted sex from social life, and hence it was
extremely fragmented and apecialized. Its message, he
said, was &Kicks for all and all for kicks", camouflaged
by a do-gooder attitude; the "kicks" were encouraged by
the captions. Defining pornography as the divorce of sex
from all other aspects of human living and as the special-
ized selection of one part'of the body without regard for
its totality, Dr. McLuhan branded "Show Me" as pornographic.
He testified that the text ought to have been replaced by
a sound track with yelps, grunts and screams to accompany
the photographs.

‘ “Show Me", he asserted, is inconsistent with
the survival of privatq identity and as such is reminiscent
of the philosophy of Nazi Germany. He summarized his
evidence on this aspect of the book with the aphorism

"Everybody 15 a nobody at the ball park",

By reason of his tr§in1hg. Dr. McLuhan said
that he could pacs judgment on the book wlthout reading
the text comple tely.

Pather Drake Will, a priest of the Roman o
Catholic Church and director of CORE, whose background
eminently qualified him to testify, gave evidence that the
book does very badly what it cets out to do, and that it
is not for children. He ascribed to it the epithet "organ
recital® rather than a teaching of family values., 1In his

4
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" view, the bqok advocates pleasure in the sense of titilla-
tion as the only value, wholly severed from the framework
of the family and without any emphasis on responsibility.

' William Deane is the administrative assistant

- "7 to the Department of Student Services in the Borough of"

: f:,ﬁprth York, the father of two children, a physical educa-

f}lﬁh teacher who has taught a course on sexual education.
40 «QiIB the Borough, he pointed out that "family life" courses
are taught only incidentally at elementary levels, such
as answering questions that children may have about
guppies and hamsters. At 16, however, a formal course
approved by the Minister of Education‘is given, emphasizing
the family value aspects of sex education. And I received
the impression from Mr. Deane that teachers are of the
view that paréents largely ignore the sexual education of
10 their children. ‘
"Show Me" is nelther approved for use in
Ontario schools nor used as a reference tool in the
Borough. Mr. Deane expressed grave doubts as to whether
the }atter would ever ccme. to pass. He found the book
difficult to use, both as parent and teacher, and he felt
there would be a public outery from parcnts Lf the book
was ugsed in the schools. Particularly at the lower
levels, he felt it would not be accepted by the parent
population of their achools. He attributed this to the
repressive -and sex negative attitudes in Cznadian society,
where people feel guilty, he testified, about going
downtown for a good dinmner. He said that the "anything
éoes" standard of "Show HMe" wouldn't wash with people
harboring such attitudes, and he would be worried about
the reaction of the multi-ethnie cultures, .
@« He could not accept the photographs in the
book, alihough.ha conceded the author's sincerity and the
acceptability of her message.
He believed that some teachers might be able
to use the book effectively in the classroom, while others

could not, The children, he suggested, were unconsclously
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exploited in the photographs, and he complained that not
only were péffect people portrayed, but the book was
directed to a W.A.S.P. saclety, omitting black and oriental
people. Mr. Deane described the captions as non-sequiturs,.
1ncongrﬁous, confusing and in poor taste. Asserting that
parents, not teachers, ought to shoulder the responsibility
for sex education, Mr. Deane ascribed to the community ' 3
the right to set the parameters thercof.

This witness would not ban "Show Me®, but he
would restrict it in terms of place and person. He would
2lso have no objections to parents using "Show Me" with
their children if thése parents thought it was right.

Dr, John Armstrong is married with four
children, a psychiatrist, director of Community Services
and well-known for his expertise and experience in thg
field of alcchol addiction. Generally he opposes the
banning of books. As a practitioner, he pointed out that
sex interests and problems come into all of a psychié—
trist's case work. He found it difficult to appreciate
*Show Me" as a good hook towards achieving a general
understanding of sexual matters, particularly by younger

children., The book ls technically we;l done, he sald,

but the message is not‘to his liking, as in his view it
pPresents and extols a very liberal type of sex activity
to be taught to children at an early age. He disliked
the "you're backward Lf you don't agree with us™ theme.
He deplored the book's railure'to’articuiate when a child
can bring a responsible involvement to sex activity.

The text is good, but unrelated to the photos,
ané. the book is entertainment rather than .education. Its
mgiﬁ‘thrust is the enjoyment of physical sex —- although.
not to the complete exclusion of other aspects of human
Bexuality, nevertheless sufficiently oo to render the book
not completely helpful to children.

Some children, he testified, might be

" frightened by the oversized penis.
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He synopsized his views as follows (and again
I paraphrase): "Speaking impressionistically and
speculatively, the problem is the children's inability
to distinguish what is an appropriate stage of readinéss
to assimilate the material -- and some parents might even
fﬁvolve the child in some form of sexual activity that
the chi;d is not ready for." Dr. Armstrong would not
recommend the book nor did he believe that his parent-
patients, who he thought were representative of a cross-
sect;on of the community, would want to use it. He
paralleled Dr. Potheringham's testimoﬁy in giving evidence
to the effect that eveﬁ though in some inatances 1f
patients had had sexual education sexual neurosis might
be avoided, nevertheless the new sexual freedom has
resulted in different types of sexual "héng-ups”.

Dr. Arastrong felt that some parents could
uge the book wiszely and others could not.

Lorraine Deane, the wife of witness William
Deane, was a trustee of the North York School Board for .
eight years, and she testified as to the problems
encountered by people sponsoring a course in the Borough
on sex education entitled "family living". Indeed, she
pointed out, sex education is a touchy, delicate and
opinion-splitting issue in the parent school population.
Mrs. Deane|thought *Show. Me" was unresponsive towards
helping people. She classified it as stark, and the
photographs "scared" het. It was not a book to educate
children, and it did not meet community standards. .

I turn now to the evidence of the Defence.

Thomas McCormack is the President of St.
Martin's. Press in New York, the publishers of the book.
He 13 married, with an eight-year-old son, True it is
that he might have some interest in the outcome of this
case; nevertheless it is manifest that he was a
well-educatezd, intelligent and thoughﬁrul person.

“Show Me" wAa not publlshéd for money and is

the only sexually cxplicit book the publisher could find.
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Prior to accepting a book for publication, St. Martin's
asks whether the book does something #wo£thy“. Mr.
McCormack was skeptical abcut "Show Me" initially and
tock time to adjust. He ascribed his initial skepticism
to his lacx of exposure to sex studies as a child. Ke
testified that the author (Dr. Fleischhauer-Hardt) had
all the credentials of a reliable authority, and he
understood her thesis to be that a child should be
completely exposed to sex from as early an age as possible,
that there was value in a frank exposé and there was no
valid reasgn why anything should be held back.

The book h~s been prosecuted and not convicted
in one form or another in Massachusetts, New Hampshire
and Oklahoma, although the approach in the State Courts
varies significantly from the legal position in Canad;.

“Show Me" is recommended by the American Library
Association,

‘ In her refusal to inhibit sex as being "evil"
and “wrong”, the author's intentions are sincere, he said.
There is no other available material for children in
vhich sex is treated as an everyday natural thing. Mr.
McCormack today espouses the view thaé children should
consider sex to be as ﬂormal and natural as television's
suppertime production “Star Trek".

Classifying the book as one of sexual orienta-
tion, attitude-~forming rather ?han primaéily informational,
Mr. McCormack thbuﬁht it would do a lot of good and that
its disddvantages were outwelighed by lts advantages.

Reverend Brooks is a United Church minister,
with a family, who has been extensively involved in marital
counselling, 904 of which has involved sexual problems.

He also has counselled fellow ministers in that regard.
Teen-aged counsellinz wags aloo within his scope of
experience,

.The author's purpose, he said, was to present

& book for parents to use with their children to acquaint
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them with the functions of their sex organs and the
relationship established out of gexual contact. The book
successfully does that. Sexuallity is treated directiy
and honestly, and not immorally. The photographs are not
erotic but assist in elici€ihg questions about sex.
Reverend. Brooks would. recommend the book, as he believed
the avefage Canadian parent could use the book for the
author's stated purpose. He felt it was neither
offensaive nor harmful to the community, promoting
neither promiscuity nor permissivenesé; the captions
constituted a running story with a unifying thread, and
the public good was served by the book, in his view.
Hé disfavoured any form of censorship, and he has used
the book with his two younger children and has discovered
no invasion of privacy. Althomgh he would delete some of
the phoéographs, it would not concern him if the book
feil into the hands of c¢hildren without parental guidance.
. Rabbi Gunther Plau? has been associated with'
Holy Blosgom Temple in Toronto for 15 yrars. Trained in
the law, he is now an eminent theologian who relates with
other faiths. Rabbi Plaut was not offended by "Show Me",
which he felt was novel in its use of photographs. The
book, he said, tries to register ~nuthentic emotions of
children and would be useful if used by careful, concerned
parents. Unless a page 1s taken out of context, no
question of base or improper purpose arises. The boog as
a whole tries to fill a need, and the public good is
served, he said. Rabbi Plaut considered the book
acceptable to a great majority of Canadians, althongh
clearly some groups would object to it. He opposes
censorship geherally.

The book, he said in ecross-examination, shows
reveronce for the family, other human beings and the
reproductive process. 'No disrespect for older people
was demonstrated, but rather the book manifested the
desire of children to identify with thelr elders, such as
their mother and father. He thought the book fitted in
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with the best traditions of what the community is trying
to do with sex education. On the issue whether the models
have been exploited, Dr. Plaut would not wish to interfere
wizh the judgment of parents permitting their children

to pose. ' _
Dr. Robert Pos is Professor of Psychiatry at

the University of Torﬁnto and Chief of Psychiatry at the
Toronto Ceneral Hospital. His credentials and his
achievements are impressive. As a result of reading the
book for 25 hours over a.period of two weeks, he felt

it was the most intluential book on sex published in the
last 100 years and that there were no psychiatric reasons
why it shouldn't be published. ‘

In his professional judgment, the three gréat
molders of sexual attitudes were Professor Krafft-Ebing
(author of “Psychopathia Sexualis” in 1886}, Sigmund Freud
and Kinsey. I am quite satisfied that in Canada, even
if Krafft-Ebing's book is available, it is little read,
and that the works of Sigmund Preud have diminished
considerably in influence. Therefore I do not intend to
canvass Dr. Pos' evidence of the esseﬁtials of Krufft-
Ebing's and Freud's thinking. He said that Kinsey's books
"Sexuality in the Human Male® (published in 1948) and
"Sexuality in the Human Pemale" (published in 1963),
descriptive of cexual practises in the United States,
caused an impact on and a re-thinking by people who read
of the ﬁniversality of sex play amongst children, a

coisclusion reached by Kinsey aa a result of 18,500
interviews.

Dr. Pos prefaced his exposition of what he
believed to be the current view towards sexuality with
the observation that psychiatrists tend to view society
through their clinical experience, which ie.priparily with
sick people. His evidence was that the view today is
that sexuality is pleasurable and non-injurious to a

consenting partner, if not promiscuous. It is now
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recreational, not procreational, and it involves moral
and religious values. .

g Sexuality, he testified, peaks in youth, at
a ce;¥ain period when the role of parents becomes vefy
important. That role is to see that natural impulses are
molded in a matrix of what is acceptable to the community.
The role involves the development of morality. Children

must receive truthful and not false or spurious information.
"Show Me", in his view, intended as it is for parents and
children and the average reader, is appropriate within

the context of current sexual attitudes and the role of

the parents, The parents must read 1t first, as they must
get in touch with sexual reality. They will find that the
book emphasizes the fact of sexuality and the importance

of parents as gsexual ecducators, in his opinion.

In "Show Me", pe-ple come across healthy and
strong, and health will not lead to the form of psychosis
associated, e.g., with ‘the movie "The Exorcist®.

Dr. Pos testified that the sexual education of
a child should start at age three, and sex play between
five and eleven. He thought that menstruation should be
explained to a girl before she went to school and a “"wet
dream” té a boy before he had one.

The child will be comfortable with the book if
his parents are; and in Dr. Pos' view most parents can use
the book. As long as the parcents present an explanation,
the disproportionate organs can be dealt with realistically
by the child. Dr. Pos equated ﬁhe childbirth scenes to

" the Crucifixion, in terms of the happiness depicted, rather

than the pain. He thought there was no harm in confining
the book to beautiful people, as beauty is the medium by
which the message gets across -~ since if beautiful people

act in this way, such actions will be considered

normative.

»

Nudism generally (e.g., at the breakfast table)
‘was not encouraged by the book., Nudism ber se does not

titillate, Dr. Pos giving as examplea Japanese men and
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women bathing toguther and Buropean women breast—feeding
their babies in church.

As incest is a universal taboo, ¥Show Me™ will
not lead thereto. Nor does the book advocate anti-privacy
for adults engaging in sexual intercourse. Neither will
using it lead to indiseriminate sexual relations in or
among the family. Such use will, however, increase fhe
tolerance of parents to observe sexual play amongst
siblings:A The book does not prouote promiscuity, nor is
such carnality inperently a potential as a result of the
book's use. Contrariwise, the enphasis is on a healthy
family with concomitant.tenderness-and regard for feelings.

The book is no Protagonist for voyeurism, ‘
defired by Dr. Pos as "getting kicks from watching the
facial expressions of people during sexual activitfz; and
the captions do not irndicate to Dr. Pos that the
commentators are watching sex play.

Pedophiliacs would not be interested in the
book. Dr. Pos conceded that the book does contain elements
of "emotional blackmall";‘but he added that, in his view,
80 do most of the world's greatest feligions, giving
certain specific examples, He says that we resent the
"emotional blackmail" because of our Victorian upbringing.

Dr. Pos testified that there was no portrayal
of disrespect for older people; that the parent need only
explain ?o the child that "grandpa" looks upset because
he cherishes different valu:s than the explainors,

T The photographs are most useful in acquaintiné
the parent with sexual realities because of their graphic
quality. There is no impropriecty in “he lack of step-
by-step relationship of the written text to the photographs,
since the photographs cnable the child reader to acquire

an aware?ess of what the other sex looks like. Pellatio

i8 acceptable, and in any event 32 of the photographs do
not pertain to sexuality, and the book is definitely not
concerned.solely with physical love.
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According to Dr. Pos, the author (Dr. Helga
Fleischhauer-Hardt} has had considerable experience in
dealing with parents and young children, and the book
was written on tbe basis of that experience. The conclusions
in the book are substantiated by clinical research.

The Afterword at page 171, to which I have
already made reference, is illustrative of a worthwhile
purpose, according to Dr. Pos. It may or may not be that
Canadian society is prepared to accept the book. Generally,
Dr. Pos opposed censorship. Although he queried the ethics
of experimenting with this book on children, he had no
doubts of the ethics if the parents had given permission

to have their chiidren photographed.

¥ith the book Dr. Pos would hope for an
attitudiral change to what is normative in behaviour.

He téstified that the book might be a contribution to
this.

Dr. James wWhan is involved in family medicine
and full time psychotherapy where sexual problems are
involved. He is married, with four children. He testified
that the book is designed primarily to assist adulfs in
teaching‘their children about sex. The book's message is
that sex 1s pleasurable and healthy and not to be looked
upon with-fear, guilt or shame. The photographs, whigh
are neither harmful nor provocative, are indicative of how
children learn. .

Dr. Whan's evidence was that the public good
was served by the publication of the book, and he based
this opinion upon 12 years of clinical experience. He
has seen many people who have illnesses such as ulcers,
and such pcople react to stress as a result of problems

with their spouses. He says there is a great need for
more enlightencd knowledge about sexual matters, People
are ignorant of their hodies, and this leads to, shame and
guilt feelings, Such people are unaware of their sexual
needa'and they are unable to communicate their needs to

other people. Ile felt the book is a step to liberate
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people from their own guilt sensations and repzessed
needs. He said that people require sex and can't fulrfill
their~requirements, shutting such need off early in life-
with resultant psychosomatic illness.

Mrs. Ann Barrctt, who has two daughters, is . *
the executive secretary of SIECCAN, the co~author of a
sex education course for Grade 6 students in the Borough | *
of North York, and was formerly a high-school teacher.

' She found "Show Me"” to be warm, open and

unique from the standpcint of the use of photogfaphs. She 10
attributed to Dr. Fleischhauer-Hardt an objective of
;howing the naturalnesa of the human body, and the recog- :
nition of the na’iral curiosity of children in respect of
their own bodies and the bodies of others, with regard to

breast sizes, penises, circumcision and the like. "Show

“reelings" when parent and child peruse the book together.
She said that all Grade 6ers poassess this
curiosity. They want to know how it happens —- "Where do .
the arms and legs go?" "How do I get my penis in?"®
She said thatvchildren are reluctant, and parents ought | : k]
to say, "It's 0.K., I was like you toa.,"
¥Show Me", she said, helps people to sort out
their feelings and attitudes and provides an opporfunity
for the parent to discusa the range of gexual conduct
(e.g., fellatio) with their children. In Mrs., Barreit's
view, it is much easlier for a six-year-old to become !
acquainted with the range of "how it {s* than a 25-year- '
old,
The witneas uses the hook in adult courses, v
and her pupils are at ease with it. She knows of no other
so satisfactory reference book. ° ot
" Dr. Elizabeth Brodie is a psychiatrist,
speclalizing in psychotherapy mostly with peaple wishing 10
to achieve a better degree of adjustr<it in occupational

and sexual relations.
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The book 1s directed, in her view, both towards
parents in their cwn right <~ namely, their own thinking
about sexuality when they thedselves were children -- and
to their childreﬁ in terms of sexual education in conjunc-
tion with their parents.

Innovative and daring in the manner in which
the material is presented, the author treats the family
with the utmost respect, in the view of Dr. Brodie. She
discovered several references in the text treating the
family as a unit and containing expressions of love and
warmth. Sex is not dealt.with as a separate entity, the
text dealing with moral values and tﬁe whole conveying
a sense of responsibility in the area of sexuality and
morality.

. The book i{s not harmful but healthy, serving
the public grod, as otherwise she fears.that parents will
transmit their own inhibitions to their children. Dr.
Brodie found no element of "emotional blackmail" nor
exploitation, as the child mndels appeared to be
*comfortable". If parents disclose a sense of shock upon
discovery of parentdl sexual intercourse by their children,
the harm conveyed thereby wmay be incalculable, in her
view. _

Dr., Beryl Chernick and her husgsband, practfsing
in London, Ontario, are well known for their work in
mental health and the sexual region. . They have three
children. She was pleased with "Show Me", which reflected
a quality of "caring" and an interaction between parenis
and children, She felt that this kind of material might
avert tragedy. She shared the viewpoint of other

witnesgses that the adults must assess thelr own attitudes
towards sexuality, obtain adequate information, become

at case with the book and use it wlth their children.

The Chernicks have given extensive presentaticns in many
parts of Canada and elsewhere, according to Dr. Chernick;
and she maid thai ‘at each of them, adults tell her that
they hope their children will be more comfortable in

sexual mAatters than they are.
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. The book serves the Public good as it is a
useful resource and one of the few available. fThe witness
believed that some community standards would be violated
by the book but that others would welcome it. It is true
that the former group would consider parts of the book
erotic; however, "Show Me", she said, is not a "how to"
book. The photos simply tell it as it {s. If masgturbation
is not discussed, for example, boys and girls receive the

imrression that it is wrong.

Finally, she felt that there was no exploitation
of children in "Show Me™.

Dr. John Lamont is an obﬁgetrician engaged in
sexual education and counselling. His elinical experience
reveals that many of hig Patients have had traumatic
experiences in childhood. "Show Me! presents the question
of childhood and adolescent sexuality openly and
comfortably. It candidly states the idea that sex isg
fun and is supportive of the married relationship, It
lays emphasis on a healthy body, streesing the married
relationship, love, trust and affection in terms of the
sexual relationchip.

The attitude of the book towards older people
is wrong, according to Dr. Lamont.

The purpose of the book, in his view, is
twofold: .rirst. to state that adolescence involves Bexuél
beings; and secondly, to be a great help to parenta in
teaching their children about sex. It is also a great help
to profissionals for educating parents in the manner in
which they can broach the topiec with their children.

"Show Me" serves the public good, and in toto
does not offend contemporary Canadian community standards,
even though it mlght shock some people. Notwithstanding
its support of the family concept, the book seems to
promote extra-family sexual rolationships, fThe photo;

graphs, however, q&a not exploit the children's privacy,
they having consented.

g s
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The final witness was a physician, Dr. Saul
Levine, who is the father of three children, wigh one of
whom (aged nine) he has used the book, which he character-
ized as neither prurient, eroitic, corrupting nor dangerous
to éhildren. The purpose is underlined by idcalism,
without exploitation. If parents are “comfortable" with
the beok, they can use it in the education of their
children -- and clearly some parents will not be abdle to
do so0,

"Show Me" serves the public go.d and is not
offensive to contemporary Canadian community standards.

Dr. Levine is basically opposed to censorship.

N . * * * * *

I must consider now whether "Show Me" is obscene
within the meaning of the Criminal Code, and if so, whether
it serves the public good or whether it goes beyond what
serves the public good.

I approach this decision not only in the light
of the law as set forth earlier in these reasons but also
against the background of certain important, vital
conaiderations. Freedom of expression is a hallmark of
a free gsociety. Curtail and erode such freedom, and
liberty withers away. Censorship is an attribute upon
which totalitarianizm in all its forms flourishes.
However, there cannot be unbridled freedom of expression,
As Mr. Justice Holmeu obsarved, freedom of expression does
not embrace a false cry of “fire" in a crowded theatre,
nor does it include (as a witness here related) a statement
in Central Park In wartime to the effect that a troop
ship is departing at 11:00 p.m, And it is stating the
obvious that freedom of expression {a limited by the lav
itself, and canctions directed against sedition, slander,
obacenity and the like.

A frec society dcpe;ds for its vitality on a
moral Zoundation. No such society can exist or continue

to exist, absent the presence and preservation of a
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strong moral fibre. This in part is fostered by
Parliamentary proscription. I have no doubt that you
cannot legislate morality, but it is a legitimate exercise
of responsible government to deter corruption and create

8 c¢limate in which nealthy attitudes are nourished and

- wncouraged within the community. Sexual morality in

children_aﬁd their attitudes in this regard form an
important part of the total spectrum of moral integrity.
' I have analyzed the evidence and I have given
the case the best c;nsideration I can. And approaching
tho matter objectively, which is what the law requires me
to do, I cannot say that the Crown has satisfied me beyond
a reasonable doubt that the book "Show Me" is obscene -~
il.e., that a dominant characteristic of the book, taken as
a whole, is the undue exploitation of sex.

Mr. Lewls, in his able submissions, contended
that it is open to the Court to find that the book is a
fraud, the text merely camouflaging the photographs, and
the purpose of the authors not as they state it to be.
Mr. Lewis submits that the reference to 69 photographs,
the fellatio, the anal Insertion and mas;urbation scenes
all smack of the leer of the sensualist, and that the

.

authors have exploited the models in the book; hence their

moiives are suspect.

-

.

I am far from satisfied that the authors!

purpose was nmerely base exploitation, but rather the

* evidence and my own asgsessment of the book lead me to

conclude that the purpose of the book was a serlious one,
I think i{ts purpose, which I gleaned from the Afterword
(which, I might say, would have becn much more appropriate

as a Foreword and ought to have preceded the photographs),

Ifrom the book iiself and from the evidence, was to provide

‘a book to be used by children wlth their parents, designed

to educate, orient and acquaint children and parents

with the realitlies and actualitica of sexuality, their

own and of the opposi:¢» sex. N
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Dr. Pleischhauer-lardt seems to me to be
qualified to co-author a book which has such a purpose.
Her qualifications and background, which have not been
challenged, appear on the dust jacket. She was born in
1936 in the German Rhineland, studied medicine in
Preiburg, Tibingen and Munich. From 1962 to 1964 she
practised at the.regional psychiatric hoapital.in the
Swigs canton of St. Gallen, and from 1963 to 1965 studied
at the Psychoanalytic Institute in Zurich. Since 1969
Dr. Fleischhauer-iardt has served as teacher and advisor
at the School for Parent Education in Reinach, Basel, of
which she was made presihent in 1974.  In 1973-74 she
aerv;d as president of the Educational Adviscry Board of
Reinach. During her years as child therapist and parental
advisor she realized that most parents had little knowledge
of the sexual behaviour and development of children, and
that modern publications were doing 1ittle to fill the
void. Dr. Fleischhauer-Hardt is the author of numerous
articles on psychohygiene in children and co-author of
ngexual Education in School". She is married and the
..other of three children. So states the dust jacket.

I do not draw any sinister inference from the
fact that there are 69 double-page photographs and that
that fact is announced on the dust jacket. I am entitled,
I think, to recognize that the word "gi{xty-nine® has an
explicit sexual meaning whero English, French and German
are spoken, and that the figures "69" are written
identically in each language. In the German edition of
the book there were 70 photographs; the American publishers
decided to delete ono. Accordingly, so far as the authors
are concerned, the reference to "69" is not attributable
to them and in my view i3 purely fortuitéus.

I have no doubt that the fellatio, the oral
insertion and the masturbation -- and, I would add, the
cunnilingus scene -- if considered in isolation from the

regt of ithe book and divorced from the purpose snd object
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of the book, weuld constitute obscene reproductions. I
will discuss this in more detail momentarily.

Did the authors exploit the models uséu; Were
the authors callous to the rights and dignity of the
children, thereby resulting in doubt being cast upon their
eincerity of purpose? On balance, I do not think 80. A *
great deal of the evidence wasg directed to this point.

I was impressed with the evidence of Dr, Plaut, who saig
that he woéuld not wish to interfere with +he Jjudgment of
parents permitting their children to pose. Nor is th;re
any evidence contradictiqq Mr. MeBride's note at the end
of the book indicating tAQZ except for the coitus scenes,
mothers and fathers of the children were present and
helpful during tie photographic sessions.

I would hesitate to say that children's rights
and dignity were exploited when theipr parents agreed to
and were present at the pPhotographing.

I agree with Mr. Lewis that the fact that a
book has a serious import will not in law preclude a
finding of obscenity. (See, 2.8y Duthie Books, /79677 1
C.C.C. 254, a Judgment of the British Columbia Court of
Appeal, dealing with the novel "last Exit to Brooklyn'".)
Mr. Lewis takes the view that the book went farther than'

4ts internal necessities, considered In the context of

its bbjectivcs, required., In thig regard, Mr., Lewis aays.
a "base" -~ and I quote that word -- a "base purpose"

can be found in the attempt of the authors to destroy the
essential privacy of human sexuality and lay it open for
the world to sce. Mr. Lewis submitted most vigorously
that the.book constitutes a magsive assault on privacy.

I confess to some difficulty in grasping the
ldea that anti-privacy is synonymous with obscenity,
although I concur that privacy in sexual matters is
grossly and gravely affected by the book. I Propose ;o.
§Fal with this from twe standpoints; (1) the invasion of

Yhe privacy of the models themselvies by the presence of
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the photographer and parents, and (2) the position of the
book regarding children entering the parents' bedroom
when the latter are engaging in sexual activity.

. True it is that the éssential privacy of human
sexuality is totally destroyed by the book so far as
the models are concerned; but it was done either with the
consent of the models themselves or, in the case of the
children, with the consent of their parents.  The "invasion"
of privacy connotes an unwarranted, unjugtifiable inter- .
ference with privacy, which can hardly be the case where
privacy is waived.

Nor do I rcad the book as advocating anti-
ﬁrivagy in the realm of adult parent sexual relatlons.
The excerpt from page 157 which I have previously set out,
while discouraging the locked bedroom dbor approach,
clearly contemplates that sexual relations will cease,

regardless of the degree of liberation and toleration that

. the parents have attained in matters of gexuality.

Accordingly, although there has been an erosion
of the privacy of the models, I am unable to say Fhat
there has been an assault on or an invasion of thelr
privacy, nor do I think that the book advocates anti-
privacy. In any event, as.I have said, I have difficulty
understanding how obscenity and anti-privacy are
synonymous.

I turn now to a further consideration of the
submission of Mr. Lewls that the book may be nonetheless
obscene notwithstanding the serious’purpose of the author,
and discuss the submission in the context of the subject
matter and the internal necvsalties of the book itself.

That a dominant characteristic, truly the
dominant characteristic of "éhow Me" is the exploitation
of sex Is indisputable. That's what the book is all
about. The law of obscénity, however, acsumes that there
will be an exploitation of sex to some extent.  The

question is: 1is the oxploitation "undue"? And whether or
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not the gxploitation is "undue" is to be tested against
the internal necessities of the book itself.

‘ The boox ig concerned with the sexual education
of children, and the authors' approach is that -the subject
ought to be broached as scon as possible with a child and
should be concerned with the realities of gsexuality. No
doubt the book is avant~garde and novel in its approach,
but surely that alone cannot condemn it.

Mere nudity, nakedness, in itself has never
Ip recent years been concidered obscene. The human bgdy
is regarded by most people as beautiful, and beauty and
obscenity are anathema the one to the other. In a work
designed for sexual education and orientation, the
leglitimacy of genital depiction can hardly be gainsaid;
indeed, Dr. Cooper conceded it.

I think that some of the sexual activity
depicted in the book could have been omitted without
consequent impairment of the internal necessities of the
book itself, but its inclusion does not convince me that
the book is obscene} and I find it incomprehensible to
conceive of a picture book about sex in the purview of
the authors' aims which wcould not deal with sexual inter-
course, masturbation and bodily exploration.

I believe that the photographs showing fzllatio
and cunnilingus could well have been left out of the bco&.
Regard belng had, however, to the fact that such sexual
conduct in fact occurs and that Parliament here has
destigmatized such conduct from criminality under certain
conditions, as provided for in s. 158 of the Criminal Code,
I am unable to say with certainty that the depiction of
such acts was wholly unwarranted, in terms of the internal
necessities of the book.

. The photograph of anal discovery and &xplora-
tion, taken by ltself and out of context, would in my view
be obscene; but regard being had to the evidence that

children do explore thelr bodies and the overall purpose
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of the book, again I cannot say with certainty that its

inclusion was not required by the internal necessities of

.the book, nor would I brand a boeck obscene on the basis of

one photograph.

Much was made of the photographs showing over-
sized genitalia, clone;ups of asexual intercourse, and
childbirth and its associated pain. Some of the Crown
witnesses testified thdat this would IﬁSt%ll fear and
anxiety in young girls. Again! I'admit to some difficulty

in seeing any nexus between this facet of the book and the .'

issue of obscenity. Merely enlarging something which if
no’ enlarged is not obscene, or taking a close-up of .
something which otherwise is not obscene, in all of the
circumstances cannot in my view make it obscene; and I
have already dealt with the issue of the depiction of
genitalia and sexual intercourse. If the photographs of

the enlarged genitalia could inspire fear and anxiety in

" some yoﬁng girls, I am satisfied {as was Dr. Pos) that

parents using the book with their children can adequately -
cope with the situation, a matter to which I will shortly
return. ‘

I have even more difficulty in ascertaining any
1ink between the potential fear resultant upon looking at
the childbirth scenes, with the attendant pain, and the
{ssue of obscenity. There is no gsuggestion and there
cannot be any suggestion that the childbirth scenes
constitute an "undue" exploitation of sex. I am unable
to follow how fear or anxiety (if fear and anxiety there
would be) in a young g{rl arising out‘of looking at the
pain on a moth;r's face during delivery, can have any
bearing whatsoever on the issue of obscenity. In any event,
pain is an inevitable actuality of childbirth. the prospect
of which must be taught in any, book dealing with all
aspects of sexual education. Undoubtedly a parent
discussing the pain copnected with childbirth with her

daughter would cmphasize the sheer joy and profound happ}-
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ness attendant upon childbirth, thus minimizing but not

avoiding the element of pain. b
Another feature of the book much canvassed in

the evidence was whether it deprecated and was disrespect-

ful of older people, and whether its attitude towards

" people whose ideas did not accord with the authors

constituted a form of "emotional blackmail®,

It is obvious that the book disparages older
people who oppose the book's approach and message, bx
characterizing them as "narrow-minded, repressive and
inflexible™; and it is no credit wnatsoever to the authors
that they saw fit so to do. The book, unless parenté are
very careful in this regard, may very well encourage
children to diérespect older people and foster in them
attitudes wholly inconsistent with the arguments that the

Defence has présented to 'me in this trial -~ pamely,

tolerancevand understanding of the attitudes and beliefs

of every citizen in the community.
The same may b2 said about the authors'
attitudes towards parents who will not permit their

children to play sex games. At page 156 such pérents are

variously described as “prudish®, having "sexually repres- .

sive attitudes" and requiring a “more tolerant -attitude".
The arbitrary approach of *he authors is hardly conduclve
to the development in children of a trait of respect for
the opinions, views and beliefs of other people.

However much we may deplore this feature of
the book, its shortcomings in this regard can have no
relevancy to the issuc of obscenity. Regrettable as the
attitude may be in terms of the development of a child's
total character and personality, it does not make the
exploitation of sex in the book “undue'.

I propoge to deal with other matters arising
out of the evidence before considering "undueness" in the
light of contemporary Canadian community standards.

Culled from the evidence of some of the Crown

witnesses are opinions that the book promotes family sex
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games, incest, masturbation (both in isolation and with
a sex partner), premarital cexual intercourse, pubertal
promiscuity, pedophilia, extra-family sex relationships
and #oyeurism. In the same veln were opinlons that the
book stressed physical sex without any adequate emphasis
on the eiements of family, responsibility, feelings and
regard. The book did not mention postponement of
gratification, which of course is an obvious social
requirement. ‘

Were these charges true cr substantially true,
no doubt the exploitation of sex would be "undue" and
the Tesult of this case different, unless a defence of
public good could be established. However, in the light
of all of the evidence and my own analysis of the book,
I am far from convinced that the attacks made on these
grounds are valid.

Sex games involving children are discussed
Sut are ;nly promoted in the sense that since they optur

in any event, the parents are advised by the author to be

‘tolerant of such conduct in order that the child's atﬁitude

towards l:is or her own sexuality and that of others may
be positive. The bookx clecarly neither advocates nor
depicts sex games involving ﬁérents and children.

In relation to the book prometing incest and
sub-incest (to use the language of Dr. Cooper), considera-
tion should be given to Drs. Cooper and Fotheringham's
point as to the grey line of demarcation between
gratification and innocence where father and daughter
are photographed playing together. I agree with Dr., Pos

that incest is a universal taboo, unlikely to be engaged

in by anyone cxcept a very minute segment of the population.

I trust the common sense and integrity of Canadians, and

I em confident that anyone who rcad this book would not

consider that it promoted or advecated incest or analogous

sexual conduct.
» + 'I do not understand the book to promote

masturbation. In fact, the excerpt from page 170 which
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I have set out clearly cannot be so interpreted, and states
unequivocally that prolonged masturbation as the sole form
of sexual activity will lead to problems of sexual gratifi-
cation in later years. The book merely recognizes at
page 168 that |
“They /the parents/ should also talk to the
children about masturbation in order to spare them
unnecessary feelings of shame and guilt. Masturbda-
tion is a normal part of sexual behavior which is
practiced in play form from early childhood on.
It allows boys and girls to work off their sexual
desires and get to know the sexual reactions of
their own bodies,"
I agree with Mr. Williston that "Show Me" merely recognizes
the existence of masturbation, its potential for problems
and how to deal with it. I think Dr. Chernick is right
when she says the topic must be discussed, otherwise
children may well get the idea that the practise is "evil"
and "wrong®.

In the text.'premarital sexual intercourse is
discussed and, I apprehend, conveyed by the photography.
But does the book encourage or promcote 1t? I think not.
Agaih. it, recognizes its occurrence as one of 1life's .
realities. The last paragraph of the excerpt I have quoted
from page 170 is no endorsement of premarital sexual

intercourse, and the same excerpt negates any advocacy

or promotion of pubertal promisculty; and in any event,

any indirect promotion of promisquity or permissiveness
can be checked by adequate paréntal instructions.

Reference should also be made again to ths
caption at pages 112-114, whore the authors wake the point
that sexual intercourse only occurs when people are older.

Dr. Poag' evidence leaves conslderable duubt
that pedophiles would be interested in thgkbook.

Dr. Lamont testified that notwlthstanding the
book's support for the concept of the family, it scemed
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to promote extra-family sexual relationships:. If by that
he meant the recognition of the fact of children's sexual
games, no doubt he is correct, in the sense that the
authors favour tolerance of a universal phenomenon (as to
which see the excerpt from page 156 of the text which I
have set out in these reagsons). I do not agree with Dr.
Lamont if the thrust of his testimony was otherwise, for
reasons to be shortly stated.

Dr. Cooper felt that the bock promoted
voyeurism. It may be that some children viewing the )
photographs in the abscnce of their parents might come to
the conclusion that it wao in the nature of things to
observe other people's sexual conduct. Dr. Pos' evidence
on this matter does not much assist me. In the final
analysis, while I am far from convinced that Dr. Cooper is
wrong, I'm not certain that the book promotes, directly or
indirectly, voyeurism. I leave it simply on the basis
that the book could have these consequences and trust
parents to ensure that the problem will be dealt with'
wisely and intelligently.

The evidence of Drs. Cooper, Fotheringham and
Armstrong, Profegsor McLukan and Father Drake Will was to
the effect that those aspects of feelings, regard, family
and responaiblility which are intrinsically part of the
totality of sexual experience, were severed and lgnored
by the book, the principal thrust of which was the
emphasis on phyaical love and carnality. I have no doubt
of the sincerity of anj of thoss witnesses; but again, I
find considerable doubt on that score. The quoted portion
of the text at page 170 and the Foreword, but particularly
the photographs +themselves, do‘not gupport, in my judgment,
the views of those witnesses. Dr. Plaut, Dr, Pos, Dr.
Lamont and Mrs. Barrett werce of the view that the book
ponitively stresscd those very values which the Crown
witneasses felt were wholly ignored or ingufficiently
emphasized. To my mind, the photographo themselves aro

the principal evidence of the authora' bellef in the
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concept of the family and in the totality of sexuality.

I do not intend to review the photographs again, but the

captions are replete with references to Mother, Father,

Brother, Sister and Baby, and adulation of the parents. "
Sexual conduct in the context of love is the theme;

violence and carnality for its own sake are not present,

in my view, on an coverall reading of the book. ‘ ¢

It is true that the book does not promote
postponement of gratification, but neither does it
encourage instant gratification; and the social necessity
of postponement of gratification is an inevitable result
of social interaction and parental guidance.

Earlier in these reasons I indicated that if
the depiction of some of the sexual aéts in the book
constituted an offence under sectlons aof the Criminal Code
apart from the obscenity section itself (eg.g., gross
indecency), that fact might well be relevant and cogent
on the question of whether thz, photographs and the book
were obscene. I remain of the view that it is not
necessafy for me to decide whether the photographs, or any
of them, contravene sa, 158 and 159 of the Criminal Code
specifically, although I have indicated quite ciearly my.
views in relation to certain gpeceifics of the photographs.

Photography is the medium through which the
authors have chosen to precsent their topic. In their
view, which I have found to be serious and sincere,
Photography was the most graphic way to depict the human
body and human sexuality. I quote again from the Foreword
at page 4:

' "We are of the opinion that only
an explicit and realistic presentation of sex
can gpare children fear and guilt feelings ¢
related to cékuality. Por this reason we chose
photography as a medium."

I cannot find beyond a reasonable doubt that

the uge of photography, bearing in mind the authors'

purposes and objeccts and the internal necessities of the
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book itself, thereby cmphasizer sex for any base purpose.
In view of the foregoing, I am unable to
conclude that there ls any emphasis of the theme of sex
education and arientation for any base purpose. To quote
0 the words of Judson J. in Brodie {37 C.R. 120, at'144) ==~
and this is confi:med by Reverend Brooks and Drs. Whan,
Pos and Levine -- the hcok, as a whole,
%, . . has none of the characteristics that are
“often described in judgments dealing with
2 obscenity —- dirt for dirt's sake, the leer of
the sensualist, depravity in the mind of an
author with an obsession for dirt, pornography,
an appeal to a prurient interest, etc.”
-~ and, measured by the internal necessities of the book
itselr, %here is no "undue" exploitation of sex.
¥ Finally, I turn to contcmporary Canadian
community .standards. Is "Show Me" tolerable by these
etandards? Would the general average of communit) ‘
thinking and belief entail no objection to the book being
_ geen and read by those members thereof who wished to do so?

40 As Mr. Justlce Preedman said in the Dominion

News and Gifts case (gupra), grasping a general average of

community thinking and feeling is to seek a quantity that
is elusive. In order to find such a quantity, regard must
be had to the evidence in this case, and to Mr. Justice
Preedman's obgervation that in Canada today the whole
question of sex is discussed with relative freedom.
Certainly I gather fyrom the witncsses that there is much
public discussion of the issue of sexual education in the
public and high schools. Movies, televigion and books
which have national expogsurc clearly deal with gex with
a candor and reallsm which would have been unthinkable
not so magy years ago.

2 I have no doubt that there will be people,
many of them, who will find "Show Me" shocking and
offenaive to them pcrsonally‘and who will sincerely hold
the view that the book ought not to be used by parents

17 3R Qoo Bl
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© with children, as it (in theirp view) pushes children into
sex too early, it treats as normative sexual practices
they deem indecent and perverted, and it will foster

attitudes of the kind I have described in some detail

these reasons.

The book, however, is designedlfor use by

pParents and children. Sexual education, in the view of

the authors and some of the witnesses, should begin at an
early age. Many parents, I am told both by the authors

and the witnesses, are unaware of their own total gexuality
and view it with feelingy of gullt and repression. Parents
in such a condition cannot be expected to convey to their
children a healthy attitude towards sexual matters. If
parents do become informed and aware of their own sexuality,
then they are in a position to deal poaitively and healthily
with the fact that their children are gexual beings and

to develop their children's sexuality with the help of the .
book, within the framework of the family,

love, responsi-
bility and morality, according to the witnesses.

. As I concelve this to be the object of the

book, it is my view that the Canadian community today,
understood by Mr. Justice Preedman,

as
would tolerate parents
who wished to do S0, using the book with their children,

Many of the witnesses were of this mind. I
found Dr. Plaut's evidence that the book fitted in with
the best tradit;ons of what the community is trying to do
with sex education very helpful on this aspect of the
case,

If the book were intended to be and was vi?wed

by children without guidance and explanation from their

parents, the book would, in my Jjudgment, gseriously offend

contemporary community standards in this country, That

i8 not the intention of the authors, and I doubt very much

that the packaging and Pricing of the book would permit it
to fall into the hands of children, save through the

agoney of their parents.

Finally, I discuss whether parents can usge
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this book with thelr children as an instrument {or sexual
orientaticn and education. Drs. FPotheringham and Cooper
expressed the view that the book provided no guidelines
for its use, and Drs. Fotheringham and Arastrong testified
that there was no nexus between the text and the pictures.
Dr. Cooper was of the view that only 2% of the Canaiian'
parent population cculd use the book effectively.

' The lack of a nexus is, I think, satisfactorily
accounted for by Dr. Pos when he says that the photographs
enable the child viewer to acquire an awareness of what
fhe other sex locks like; and in my view the text
obviously is for parental use. Accordingly, a nexus. is
not essential. .

I am not as pessimistic as Dr. Cooper about
the percentage of Canadian parents who could use thig
book effectively, and I an satisfied that a coancerned and
wise parent would have no troudble in formulating guidelines
for using the book with children. Imthink that many, many
Canadian parents could and would use this book effectively
with their children, and I agree with Reverend Brooks,
Rabbi Plaut, and Drs. Poos and Levine in their more
optimistic view of the ability of the parents of this
country to use the book. '

In concluding that the community feeling and
belief would tolerate the use of the book, I have
carefully congldered the admonition of Mr. Lewis that
community standards {n this country are not merely those
of the university academic and poychiatris community, and
I have cndeavoured objectively to ascertain the general
average of feellng and bellief of Canadians in general,
urban and rural, from coast to coast.

I cannot find any "undueness" in the oxploita-
tion of sex in "Show Me" consldered in the light of
contempeorary Canadlan community standards,

This hao been a lengthy judgment, as it is

common ground that the matters discussed are of conslder-
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able importance to the community. I have tried to deal
with each matter as it arose from the evidence, whether
it was specifically argued by czounsel or not. I have not
found it necessary to deal with the defence of public good,

in view of the finding I have made on the issue of

-
(R

obscenity.
Before leaving the case, 1 wish to commend
counsel for their assistance to me throughout and for the
forceful presentation of their respective cases. I wish
alsovto acknowledge the sincerity of each and every
witness who testified.
In the result, I find the accused company
not guilty.

Certified correct,

(/ilﬁa,éﬁnag. /qia,LAED
Barbara Praino, 0U.J.:H.
Official Court Reporter
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Senator SPECTER. There was a regular written opinion in the To-
ronto case?

Mr. McCormMACK. Yes.

Senator SPECTER. So there have been the four actions brought
against “Show Me”’?

Mr. McCorMACK. Yes.

Senator SpecTER. What specific parts of “Show Me” did the four
actions attack?

Mr. McCormack. What they did tend to do, quite regularly, was
pick out a picture or two. Indeed, the book is——

Senator SpecTER. Which pictures or two?

Mr. McCorMAcK. Oh, they varied. There is a picture, about a
third of the way through the book, with a young woman holding
the penis of a young man and just judging from the physique of
these people, they look to be under 16, and since this is physical
contact between two people, it seemed to them, and it certainly
seems to us at this moment, that it is not simply nudity. It is con-
tact and evident activity of some sort. That was one in which they
certainly cited.

Then they cited certain solo pictures, especially small ones in the
back of the book where a child is touching himself or herself.

Senator SpeEcTER. When you published the book, did you consider
omli‘i?:ting those pictures which might be somewhat more controver-
sial’

Mr. McCorMACK. Yes; we did consider it. And we made the judg-
ment that this was contrary to the very premise that Fleischhauer-
Hardt had when she wrote the book which is to say, look, children
do these things. My book is based on the premise that only a total-
ly open and explicit discussion of sex and attitude toward sex is the
way to a healthy adulthood in sex.

Her feeling is, in all honesty, that there should be nothing
hidden about sex from children. Her experience is that children do
not get ready for this book; they get unready for it. A lot of people
say children are not ready for this book. No child of 8 or 4 is fright-
ened or made uptight by looking at “Show Me.” Adults are.

Senator SpecTER. How do you know that no child is?

Mr. McCorMmack. Well, I have never encountered one. And I
have children.

Sgnator SPECTER. How would you know if you had encountered
one’

Mr. McCorMack. Do you know anything about your own chil-
dren and their reactions when they see books? I have children. My
son was 8 and my daughter was 38 when I first brought this book
into my house, and I showed it to them. They looked at the book,
turned some pages, closed it, and went and watched Star Trek with
exactly the same intensity of involvement. If I can bring them into
adulthood with that equanimity of response to sexual matters, I
think I will have done a good thing with my children.

Senator SpEcTER. When you published the book, there must have
been a great many pictures that you left out.

Mr. McCormack. There were pictures that were left out of the
American edition based on the German edition. There was a
German edition. The book was originally published in Germany by
a Lutheran sponsored children’s book publisher. We translated the
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book and changed it slightly, but I can tell you ahead of time that
the pictures that were left out were some of them of no attack-
ability at all and others perhaps of attackability, but they were not
taken out with any consideration for whether or not they were
legal or not. From time to time, we take something out that does
not flow into the narrative, that is all. o

Senator SpecTER. But even prior to the publication of the
German book, do you know if some photos which were considered
for inclusion in that book were excluded? . .

Mr. McCormack. Oh, I am positive that is the case. Will
McBride, in my guess, took hundreds and hundreds of photographs.

Senator SPECTER. When you come to the question of whether or
not there is any harm done to the subjects whose photos are being
taken, which is an objective of the statutes, what is your thinking,
Mr. McCormack, on the picture that you referred to with the
young boy and the young girl, as you say, obviously under 16 years
of age, with the young girl fondling the boy?

Mr. McCORMACK. Yes. ‘

Senator SPECTER. Do you think there is any grounds for concern

about damage to those individuals who are the subjects of the pho-
tography?

Mr. McCorMmack. 1 honestly do not, Senator Specter. I do not
think it is ridiculous for other people to he wary. But it does seem
to me that they have no concern here. .

I have a fair sense of surety that nothing happened to these chil-
dren. I have talked to Fleischhauer-Hardt and Will McBride since
this book was created. The pictures were taken in Germany some
10 years ago. The children did know what they were being asked to
do. They knew the book that was coming out of it and they were
not being asked to do anything that was outside of their normal
conduct anyway. It is the case that sexual games between children,
younger than the age of 16, taking place, that took place here, and
he did not take people who were totally extraneous to this sort of
conduct. o . 4 '

Senator SPeCTER. Do you think it is desirable to have legal prohi-
bitions to protect children from being subjects or models for some
type of sexual explicit conduct? .

Mr. McCORMACK. I cannot give you a universal on that, Senator.
Do I think it is desirable? No. Because it seems to me you have got
to qualify—— .

Sqenato}; SPECTER. So you would not have any laws on the subject?

Mr. McCorMACK. Oh, no, you would, but you would have to qual-
ify. _ .
yIn other words, you cannot, it seems to me, if you simply say that
every single book that has a picture of sexual conduct between chil-
dren under the age of 16 is damaging, illegal and ought to put
someone in jail, then it seems to me that you are doing something
wrong. Exactly why I am coming here today is to try to help you
draw the distinction between those cases which I absolutely agree
do exist, there are books that I would look at and say that is bad.
And something bad went on in the creation of that book. But there
are also books and films that I would look at and say, now, that is
not bad and any law aimed at knocking out A, that also knocks out
B must have been faultily drafted. Because we do see the distinc-
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tion. It seems to us then we must be able to articulate the distine-
tion and that is why I am here.

Senator SpEcTER. Mr. McCormack, how would you draw that
standard?

Mr. McCorMmAcK. The standard that I am urging on you is that if
you can look at a work—at this moment I am talking about the
publications rather than the conduct; I am here talking about 52
and 53 in the first instance. If you look at the publication and be-
lieve, or a jury can believe, this book does have serious educational
and scientific value for some, then it seems to me that there should
be no crime involved in selling it, transporting it, or if we extend
back to 51, about which I did not come here necessarily to talk per-
haps about the creation of it, I do know that the law, as it is cur-
rently stated, would allow police to go in and take Dr. Helga
Fleischhauer-Hardt and Will McBride and put them in jail for 10
vears. And I have the strongest instinct I can possibly express, Sen-
ator, that there is something wrong with the law like that. I know
these people. You may not agree with them. I may not agree with
thern, but I know they do not belong in jail, and the law as current-
ly phrased would put them there. So there must be something
wrong with that law.

Senator SPECTER. Senator Grassley?

Senator GrassLEy. I think at this point I would emphasize once
again for the record that regardless of the good motive, or without
even questioning the motives of the writer, that we are not con-
cerned with the motives of the author. And the author of “Show
Me”’ would be one author we could use as an example.

What we are concerned about is the psychological well-being of
the minor. We are here to protect these children. I think Justice
O’Connor put it eloquently when she said in her concurring views
in the Ferber case that the audience’s appreciation of the depiction
is simply irrelevant to New York's asserted interest in protecting
children from psychological, emotional and mental harm. I do not
think we want to lose site of the purpose of the statute, lose sight
of what the unanimous Supreme (Court decision held. They were fo-
cusing strictly upon the psychological abuse of children.

One other point in the opinior, that I could refer to, and I will
ask you for your views on this. I do not think you expressed them
quite to this point. The opinion states that the distribution of pho-
tographs and films depicting sexual activity by juveniles is intrinsi-
cally related to sexual abuse of children,

Do you accept that? Do you agree with that?

Mr. RicH. Senator, may I make an effort to respond, please?

Your point, is obviously well taken. However, I think there is a
logical and defensible nexus between a carve out of the type that
Mr. McCormack and I have been suggesting for the literary, et
cetera, work and the issue of the child abuse.

I think the very same opinions from which you are quoting,
indeed Justice O'Connor’s opinion, conceded that the New York
statute might in fact be overbroad in banning depictions ‘“‘that do
not actually threaten the harms identified by the court.” Justice
Brennan similarly, in suggesting the need for a carve out for seri-
ous works, said it is absolutely clear in his mind, at least, that
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where a work has serious value, by definition, it cannot be viewed
as harmful.

I guess what we are suggesting is that the milieu, the context in
which works are created—if you will, the setting in which, in all
likelihood, “Show Me” was created—is likely to have been so vastly
different than the clandestine use of runaway children about which
the record before the Congress and elsewhere is so clear, the sus-
ceptible individual to the pornography industry, that those two
contexts, Senator, in our minds at least, are so very uifferent that
the potential abuse to the child, derivatively, is also perceived to be
very diffeient. So we have less problems conceptually with justify-
ing the existence of works and their dissemination where those
works are believed to have serious value hecause we think related-
ly there is likely to have been far less potential for child abuse in
connection with the creation of those works.

Senator GRASSLEY. Are you aware that this book “Show Me” is in
adult pornography shops and is a big seller?

Mr. RicH. I am not personally aware.

Mr. McCormAck. I can believe that. If you go into an adult por-
nography shop, you will find many works that I do not think any
of us would think of in the first instance as belonging there. But
they surprise us. Things that can be abused by common man are
uncountable, and there are those who can find an abuse for the
magazine Vogue. And it does not seem to me that that is necessar-
ily a condemnation of the book. But I am aware of that.

Senator GrassreEy. Is it not difficult to prognosticate that the
children in “Show Me' in the context in which it is taken could be
affected by the pictures when the Court refers to the fact that the
psychological impact of those pictures could be very strong. When
you think in terms of looking down the road, you know, several
years, do we know really what that impact will be, and since we do
not know, should we be overprotective of the individual and of the
child? Does it not almoest dictate that course?

Mr. McCormack. I think not, Senator, only because if that kind
of justification for overbroadness would carry to all of your legisla-
tion, I think many bad things will happen to cur laws. It is my con-
viction that there is a distinction in the experiences of children in
;Sl,’how Me” and the experiences of the children in the 42d Street
ilms.

Now, I think this is an honest conviction. I may be wrong. But it
is also the case that people who insist that children in “Show Me”
can be damaged are also wrong. I tell you that the taking of these
photographs were so entirely different than the taking of the 42d
Street film that it is not unreasonable for us to believe that there
will not be a damaging effect on these children that there just
could conceivably be for the children in the 42d Street film, There

is a distinction. We want the law to recognize that distinction and
not say that we know that it had to be damaging to the children in
“Show Me’ and, therefore, we know that we will have to go to jail.
That is wrong, Senator.

Senator GrassLEY. I take it that you believe that book would vio-
late the New York regulations.

I would like to ask you, would illustrations rather than photo-
graphs violate the rule?
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Mr. McCormack. In other words, if these had been drawings in
the book, as “In the Joy of Sex”? 1 think it would depend on where
those illustrations came. If the artist who drew the illustrations
had children stand in particular poses, if they were 'under 16—ac-
cording to my reading of the statute, yes. Because it would have
been putting together children to perform conduct that is pro-
scribed, and that conduct is then depicted. Whether or not it is de-
picted through the medium of cameras or pen and pencil I think is
irrelevant to the wording of the statute. _
Senator GrassLEY. The extent to which illustrations gre.oply rep-
resentative and are not actual photog}'aphs of the 1nd1v1dua1, I
think it is clear that long-term illustrations have less of an impact
upon the individual, even consider posing, than obviously a photo-
graph would be-— . o
Mr. McCormack. I agree if your point 1s that you can draw
someone with a different face, you certainly can do thati Photo-
graphs were chosen very explicitly by Flelschbauer-Harc}L..All _of
the books prior to “Show Me" about sex education had Ehls 1mp11c§:
itly in there. In fact, the largest selling sex book before “Show Me
was a cartoon book that talked very literally about seeds and eggs,
but it had one illustration in the whole book about what aqtually
happens between human beings. And this was an illustration of
mommy and daddy, a cartoon picture, with the blankets drawn up
to their chin. Children are very smart at picking up implicit mes-
sages, and clearly there is an explicit message here, that is that
something unspeakable is going on. It must be awful. Exactly what
Fleischhauer-Hardt was going on, that is how you create the abuse
in children, feel guilty and have some'fear because there is some-
thing awful here. She said the only aptldote to that is pbotography.
Rightly or wrongly, that \néas her sincere view. That is why she
hose photographs and not drawings.
’ Senall)tor GgRAgSLEY. For Senator Specter, who had to step out mo-
mentarily, I want to say thank you very much for your participa-
thII}et me also suggest that since other.members of the subc01nm1t-
tee are not here, you might get questions from other members of
the committee and we would request very much that you would re-
spond to all of them. . _ '

pIn addition, the record will be open for a short period of t}mcf if
you have anything else that you want to insert for inclusion in the
record.

Mr. McCormAack. Thank you, Senator.

Mr. RicH. Thank you. We would be happy to respond to any fur-

uestions. . |
thgzgator GrassLey. I would call the next witness, ’Mr.‘}%obert
Pitler, bureau chief, appeals bureau, district attorney’s office for
New York County, Manhattan. .
Would you come and also intreduce your associate?
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STATEMENT OF ROBERT PITLER, BUREAU CHIEF, APPEALS
BUREAU, DISTRICT ATTORNEY’'S OFFICE FOR NEW YORK
COUNTY (MANHATTAN), ACCOMPANIED BY DONALD SIEWERT

Mr. PitLER. Sitting to my right is Donald Siewert who was co-
counsel on the Ferber case. I was fortunate enough to argue that
case in the Supreme Court of the United States and then again in
the court of appeals after it was remanded to that court. .

Senator GrassLeEy. We would ask that you proceed then in ac-
cordance with whatever instructions you were given. .

Mr. PrriEr. The first question I would like to address is whether
the obscenity requirement should be eliminated from the Federal
statute. Of course, as the Supreme Court rn:ade_clear in Ferber,
there is no constitutional bar to doing so. Elimma@ng the obscenity
requirement would serve a solutary purpose in bringing the Feder-
al law into conformity with the 19 Statgs which prior to the Ferber
decision, had no requirement of obscenity, and also in accord with
those States which would also eliminate the obscenity requirement.
The Federal statute would then interlock with those State statutes
to afford significant protection to children across the country.

Throughout the Ferber litigation, lawyers for the groups who tes-
tified previously kept saying that there were many valuable books
out there which would be encompassed by the New York statute
yet, today’s hearing, like the hearing before the Supreme Court of
the United States, ends up talking about just one book. Thus, it
seems there are not so many books out there, if more than one or
two which would be affected by this legislation. If this is correct,
the price you pay seems small in comparison to the protection to be
afforded children by enacting the legislation. o

Senator Specter has proposed an amendment to eliminate the
term “lewd display of the genitals” and replace that with the term
“display of the genitals or pubic area, which has no serious artistic
literary or scientific value.”

We believe that it makes more sense to follow the New York
statutory language, which the Supreme Court found .CO.nStltuth’I’la‘l.
Moreover, the proposed term ‘“without serious artistic value is
vague compared to the present term “lewd d}splay”of the genitals,
Indeed, the Supreme Court said that “lewd display” was a term not
unknown in this area of the law end therefore had a meaning that

uld be helpful. _ o
Wel‘he Federapl statute also is deficient in that it has no definition
yor the term “simulated.” The statute prohibits both actual and
simulated sexual conduct, and it would be a good idea for the Con-
gress to define the term “simulated.” In our written statement we
have suggested a definition that comes directly from the New York

ute. . '
St‘c;l];;he idea that we should look at the whole work rejects a funda-
mental misunderstanding of the statutory purpose. The purpose of
the legislation is to protect children, A child can be abused sexual-
ly or suffer present or future emotional damage even if there be
only one sexual scene in which they are made to perform, You can
have an absolutely beautiful movie but if a child is made to engage
in sexual conduct in that movie, the child is injured by that per-
formance. It does not make a difference to the child, as you said,
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Senator Grassley, in quoting Assemblyman Lasher and the Su-
preme Court of the United States, that the book has literary, scien-
tific, or artistic value if the child has been psychologically, emotion-
ally, or physically injured in the making of the material.

Also in reference to the term “lewd display of the genitals,” a
concern was expressed about medical textbooks. That same argu-
ment was made before the Supreme Court and the New York Court
of Appeals. Still, if you look at the pictures in medical textbooks,
none could characterize those pictures as lewd. We hear these
absurd arguments to make a point and then you look at the reali-
ty. In the Ferber litigation any number of books were cited, and fi-
nally it all boiled down to one book published in the United States
that might come within the statute. Again, even if that book is cov-
ered, that seems a pretty small price to pay for protecting children.

Two subjects raised in our written statement concern possible de-
fenses under the statutes. I realize this is a Federal statute and you
are talking about interstate on transportation to some extent, these
defenses may not come into play, they may not. There are two cate-
gories of the so-called defenses. One is what I call the dissemina-
tion category, and that would protect particular forms of dissemi-
nation. For example, a librarian in Vermont lends a book to a li-
brary in a New Hampshire town only a couple of miles away. Such
an interlibrary loan of prohibited book -would fit under the statute.
Still, it seems that such a loan should not be treated as violation of
the statute.

Another example might involve a doctor who has had success in
treating a patient by showing him a movie that might come under
the statute. A doctor in another State finds out about the treat-
ment and asks for a copy of the film. The first doctor sends a copy
of the film to his out-of-town colleague.

It is possible that there should be a statutory exemption for such
medical or scientific exemption. Indeed, the Constitution might
even require such an exemption.

In that regard, at page 16 of our statement, we suggested, if you
are interested in doing so, a way to phrase an affirmative defense.
The last example we gave in the statement involves bringing the
films that were involved in the Ferber litigation to Washington
today. Technically, I would be violating the statute. Now, I have no
fear of prosecution. Indeed, if the committee requested it, I would
have brought the films. Since the committee did not request them,
I am just as happy not to bring the films. But it seems that these
are situations where there should be dissemination exemption
within the statute itself or the courts should recognize that such
exemptions are constitutionally required.

The second exemption category is what we call the content ex-
emption, This is the most difficult problem.

Senator SPECTER. Do you really think you might have been pros-
ecuted, Mr, Pitler?

Mr. PrrLEr. No, not at all. I would not have had that fear at all.

Senator SPECTER. When I was district attorney, I seriously consid-
ered on one occasion whether to prosecute someone for wiretap-
ping. The Pennsylvania wiretapping statute said it was illegal to
disclose or disseminate any of the wiretapping information. And I
disclosed and disseminated it to my assistants for aid in assistance
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in deciding whether or not to bring the prosecution. And somebody

on the outside said that I was to be prosecuted for disseminating

the wiretap information, which is somewhat analogous to your situ-

ition about being prosecuted for carrying the movies to the Senate
earing.

Mr. PrruER. [ am not sure the analogy is correct. It would depend
whether the Pennsylvania statute—you are more familiar with it
than I—prohibited unlawful dissemination. It would not be unlaw-
ful to circulate material within your office for legitimate law en-
forc ment purposes. That circulation would not be unlawful and
therefore would not literally violate the statute.

Literally, regardless of the purpose, carrying across State lines
photographs or films that depict sexual conduct of children would
violate the statute. There is no requirement of unlawful in the stat-
ute,

Again I do not think there is a real threat of prosecution. Still,
the committee should be aware of the various situations involving
dissemenation for medical, scientific, education, legislative, or
other lawful purposes which literally are covered by the statute. To
d_ealbfvith these situations a statutory exemption might well bz de-
sirable.

The other category of potential overbreadth involves content,
that is the film which has a single scene containing sexual conduct
by a child. For example, if that film is one of the 10 most beautiful
ever made and it has that one scene in it, and perhaps it is made
in Europe, should the film be prohibited from being brought into
the United States? This is a most difficult question.

In my written statement, I suggested that there are so many fac-
tors involved that both the Supreme Court and the court of appeals
both decided to deal with this problem on a case-by-case basis to
see what kind of exemption, if any, should be enacted. The Con-
gress would be wise to await those case-by-case adjudications before
dealing with the problem.

I just want to return to a couple of matters brought out by those
who previously testiiied. In particular it was suggested that no
child is harmed because some pictures are taken in an easygoing
manner. Brooke Shields brought a lawsuit in New York to stop the
distribution of photographs, not within the New York statute, to
which her mother consented when her daughter was 10 years old.
The reason the lawsuit was brought was Ms. Shields was complete-
ly embarrassed about the pictures. Embarrassment even of easy
going photographs stays with you an awfully long time. A child has
no choice and is in no position to consent to those pictures. I do not
know the reaction of the children in the book “Show Me,” when
the photographs were taken for that book. It is hard to believe that
they are thrilled, knowing that book is being circulated. Harm can
take many different forms. It does not have to be sexual abuse iu
the traditional sense. The harm can occur sometime down the line.
The Congress and the States should be able to exercise their police
power to protect children from psychological or physical harm
when the conduct takes place or from embarrassment or psycho-
logical trauma some time later.

[The prepared statement of Mr. Pitler follows:]
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PREPARED STATEMENT OF ROBERT M. PITLER

Thank you for the invitation to testify
concerning proposed changes in the Sexual Exploitation of
Children Act of 1977 (18 U.S.C. §2251-53).

The 1977 Act recognized the grave harm to
children who are made to engage in sexual conduct for
purposes of visually reproducing that conduct. However,
the act prohibits the knowing interstate transportation
and shipment or mailing only of obscene materials
depicting the sexually explicit conduct of a child under
sixteen years of age. In requiring proof of obscenity,
the Congress was concerned with the constitutionality of
any statute which did not require proof of obscenity. 1In
addition, many people expressed the view that all hard
core material depicting the sexual conduct of children
was by its very nature obscene. Thus, it was thought that
even by requiring proof of obscenity the statute would

still be an effective deterrent.

Now the Supreme Court in Ferber v. New York has

held that, given the compelling interest in protecting
children, proof of obscenity is not required to validate
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legislation which prohibits the dissemination of child
pornography. Interestingly, in reaching that conclusion
the Court relied extensively on the 1977 Congressional
hearings as well as the Senate Report accampanying the
Sexual Exploitation Children Act. Accordingly, the
obscenity requirement should be eliminated fram the
statute. In addition, there is every reason to eliminate
the obscenity requirement because there is no merit to

any argument that it is unnecessary to remove that

requirement from the 1977 Act because all child
pornography is inherently obscene,

The belief that a ban on the distribution of
obscene materials alqne would discourage distributors
fram dealing in child pornography ignores the reality
that the obscenity laws have failed to discourage the
distribution of obscenity. The deterrent value of a
statutory ban on obscenity is effectively undercut by the
difficulties in prosecuting obscenity cases
successfully., The same difficulties in the prosecution
of obsecenity are present in a prosecution for
disseminating materials depicting sexual conduct of
children when a successful prosecution turns on proof of

the obscenity of those materials.
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To begin with, the deterrent effect of
obscenity laws is diminished because the concept of
obscenity is complex, and its application to particular
cases is a matter of considerable delicacy, resting on
often highly elusive criteria. For example, defense
counsel have argued successfully that, even though the
materials at issue in a particular case are disgusting,
they simply dc not appeal to the prurient interest in sex
of either heterosexuals or any definable sexually deviant
group, or they argue that materials are not patently
offensive by cammunity standards.

Indeed, in the Ferber case itself defendant was
charged with two crimes, one of which required proof that
the films sold were obscene. The other crime did not
require proof of obscenity. Defense counsel agreed that
these films were disgusting and offensive and told the
jurors that they could well £ind the films repulsive, but
still he called for an acquittal of the ohscenity charge
because the prosecution failed to prove the f£films
appealed to the prurient interest of the particular group
identified by the prosecutor. And the jury, then
acquitted Ferber on the obscenity charge. Regardless of
the reason for acquittal, this very case shows that the
obscenity standard is easily manipulatable, and that its
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deterrent effect is thus at best questionable., As seen
from Ferber's conviction on the charge of disseminating
material which, regardless of whether or not it is
obscene, depicts the sexual conduct of children, a
prohibition which does not requi:e Proof of obscenity is
not so easily avoided.

The deterrent effect of the ban on obscenity is
also undermined by the requirement that the work in
Question must be examined as a whole. Defense counsel
may succeed in persuading a court or a jury that despite
One or two or even a substantial number of scenes of a
child engaged in sexual conduct, a work has serious value
when considered as a whole. The requirement of examining
the work as a whole would permit film-makers to exploit
children sexually and avoid prosecution by clothing that
exploitation with the thinnest of story lines or other
non-sexual material. In addition, the "entire work"
could permit publications which have been found not
obscene to present a "child of the month" in various
sexual poses or acts.

More impoirtantly, even with so-called serious
materials, the obscenity requirement of taking the work
as a whole does not protect the child who is abused
sexually in the production of that work. This is the
reason why the New York Legislature chose to prohibit the
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dissemination of both non-obscene and obscene materials
depicting children engaged in sexual conduct: As pointed
out by a sponsor of the New York statute, "It is
irrelevant to the child whether or mot the material is

obscene or has a literary, artistic, political or social

valua,"

The Supreme Court quoted this last statement in
concluding that the obsenity standard is not a

satisfactory solution to the problem of child

pornography . U.S. at __r 102 S. Ct. at 3357.

The Supreme Court's reasoning is unexceptionable:

The Miller standard, 1like all
general definitions of what may be
banned as obscene, does not reflect
the State's particular and more
compelling interest in prosecuting
those who promote the sexual
exploitation of children. Thus, the
question under the Miller test of
whether a work, taken as a whole,
appeals to the prurient interest of
the average person bears no
connection to the issue of whether a
child bas been physically or
psychologically harmed in  the
production of the work. Similarly, a
sexually explicit depiction need not
be "patently offensive" in order to
have required the sexual
exploitation of a child for its
production. In addition, a work
which, taken on the whole, contains
serious literary, artistic,
political, or scientific wvalue may
nevertheless embody the hardest core
of child pornography. U.S. at
» 102 S.Ct. at 356~57.

17-380 Q~Bli-meme B
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Given the statutory purpose of protecting
children from exploitation in the production of materials
which are produced by making the children engage in
sexual conduct, it is incongruous to prohibit the
dissemination of obscene materials alone. Such a limited
prohibition would permit transporters of child
pornography to defend against a charge of distributing a
child's sexual performance, e.g., a film or photograph,
by showing that the performance at issue is not obscene,
however harmful and sexually exploitative it might be.
Thus, the obscenity requirement does not present an
effective alternative to the prohibition of dissemination
of both obscene and non-obscene materials.

Importantly, in light of the Supreme Court's
decision in Ferber, more and more states can be expected
to enact legislation similar to the New York statute.
Bolstered by a congressional enactment, all of the state
statutes  would interlock, thereby  make each
jurisdiction's law all the more effective. In this
regard, I note that Senator Spector's amendment would
eliminate the term "lewd exhibition of the genitals"
which is found in the New York statutes as well as those

in many other states, and replace it with "exhibition
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without literary, artistic, scientific or educational
value" of the genitals or pubic area.

The Supreme Court expressly held that the term
"lewd exhibition of the genitals" was not overbroad and
impliedly held that it was not vague by noting that the
term was not unknown in this area of the law. _ U.S.
____, 102 5.Ct. at 3359. That term means more than mere
nudity and describes a patently offensive, lascivious,
lustful or obscene display. Given this definition and
the Supreme Court's upholding use of the term "lewd
exhibition of the genitals," it might be judicious to
retain that language in the federal statute. Moreover,
the phrase "exhibition without literary, artistic,
scientific or educational value" seems no more precise,
and perhaps even vague in contrast to the present term
"lewd exhibition.”

Of course, the idea behind the amendment is
salutory, that is , to provide protection to valuable
speech which might be encompassed by the ban on lewd
genital display. This concern was also expressed during
the Ferber litigation by a group of book publishers who

participated as amici curiae and cited several books that

contained pictures which they believed could be
characterized as "lewd exhibition of the genitals." That
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concern, however, was without foundation because the
amici ignored the fact that the term lewd means more than
mere nudity.

And none of these works cited by amici had
pictures which could be described as lewd.* It was
absurd they were even offered as examples. Sig-
nificantly, not one of the books proffered depicts any

sexual conduct of a child under the age of sixteen.

*See, Nude Photographs, 1850-1980, pp. 47, 78,
125 and 134 (C. Sullivan ed. 1980) (four photographs are
of a single child simply standing nude); E.A. Ruby, The
Human Figure: A Photographic Reference for Reference for
Artists, pp. 309-317 (1974) (a series of innocent
photographs of a two year old girl); The Family of
Children, pp. 84-85 (J. Mason ed. 1977) (six photographs
of naked children at play, but in a totally innocent and
sometimes charming way ); M. Mark, Falkland Road:
Prostitutes of Bambay (1981) (two photographs of thirteen
and fifteen year old prostitutes with only their breasts
exposed; one photograph of two sons of prostitutes lying
nude on a bed); D, Hamilton, Sisters (1973) (photographic
story of two young sisters of an unknown age. Some of the
photographs show the girls' breasts and one girl touching
the other's breast, but no genitaiia are shown).

B
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Amici publishers also pointed to several "sex
education" books,* the dissemination of which they
contend would be criminal under the New York statute.
Again, amici publishers, for the most part, based their
oc'anclusion on a misunderstanding of the term "lewd
exhibition of the genitals," which, as noted, does not
include mere nudity. Moreover, it is clear that the vast
majority of nude models in these works are over sixteen
or are of an undeterminable age;** of course there can be

no prosecution if age cannot be determined.

*See, S. Waxman, Growing Up Feeling Good: A
Child's Introduction to Sexuality (1979) (two series of
pictures of children getting dressed; one of a young
girl, the other of a young boy. Two other pictures, one
of a nude boy, the other of a nude girl, the age of each
may be over sixteen); S. Waxman, What is a Girl? What is a
Boy? (1976) (two photographs, one of a nude baby boy and
the other of a nude baby girl; one photograph of a nude
young boy, and another photograph of a nude two or three
vear old girl); M. Goldstein, E. Haeberle and W. McBride,
The Sex Book: A Modern Pictorial Encyclopedia (1971)
(pictures of nude children, some showing genitalia); W.
McBride and Fleischhauer-Hardt, Show Me! (1975) (pictures
of nude children, some touching their own genitals and
one of a young girl simply touching the penis of a young
boy); and G. Nass, R. Libby and M. Fisher, Sexual Choices
(1981) (at page 241, photograph of a one or two year old
girl playfully and innocently holding on to the penis of
a boy of the same age; nude photographs of a single child
at pages 39, 50 and 281 which do not show gentialia).

**See, e.qg., Growing Up Feeling Good, supra,
note 9 at pp. 30 and 34; The Sex Book: A Modern Pictorial
Encyclopedia, supra, note 9, at pp. 26, 31, 37, 83, 85,
86, 130-31; Show Me!, supra, note 9, at pp. 88-89, 100-
01, 104-05, 106-07, 112-13, 158-60, 166-69.
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Amici publishers also expressed a concern over
the statute's effect on the availability of sex education
materials. Given the narrow definition of lewd exhibition
of the genitals, and the ability to use models over the
age of sixteen, it is not credible to argue that somehow
the ban on dissemination of materials depicting children
engaged in sexual conduct or in a lewd genital exhibition
will preclude parents fraom educating their children about
sexual matters.

Additionally, Ferber, pointed to two popular

movies, Pretty Baby and The Exorcist, as works which

would be encompassed by.the New York statute. In Pretty
Baby no sex act of a child is shcwn, nor is there any lewd
display of the genitals or the pubic area. The only
scenes depicting child nudity are one in which a baby is
nursed by her mother, one in which young girl (Brooke
Shields) simply poses nude for a photographer and another
scene in which she is getting out of a bathtub. In the
bathtub ard posing scenes, her breasts and buttocks are
exposed but there is no exposure of genitalia and though
the pubic area may have been briefly exposed there is no
way that that exposure could be characterized as lewd.

In The Exqrcist, there is no lewd display of

the genitals of a child. The only sex act even remotely
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suggested occurs for a brief second when it is made to
apéear that the young girl (Linda Blair), who is fully
covered in a sheet or nightgown, thrusts a crucifix
between here legs under the gown. It is impossible to say
that any actual sexual conduct is taking place in this
scene; even if it could be said that sexual conduct was
being "simulated," that simulation does not fit within
the federal statute because it is not accampanied by any
nudity.

In this regard it is important to re-emphasize
that neither the present federal statute nor the proposed
amendments would encampass acts of simple nudity,
although there is a prohibition of lewd exhibition of the
genitals. Under the federal statute, nudity would be
encampassed only when it is accampanied by simulated
sexual conduct, that is, the explicit depiction of the
enumerated acts. Notably, the present federal statute
as well as the proposed amendments do not define the term
"simulated."” Perhaps a statutory definition would be
helpful. New York Law Section 263.00/(6) defines
"simulated" as meaning "the explicit depiction of any of
the [defined sexual conduct] which creates the appearance
of such conduct and which exhibits any uncovered portion

of the breasts, genitals or buttocks." By not
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prohibiting simple nudity, the federal statute, like
other state counterparts would allow producers ample room
to express an idea, convey a message or tell a story about
the sexual conduct of children.

Further, the statute has no application when
actors or actresses or models over sixteen years of age
are used to portray children of lesser years, and persons
over sixteen are generally available. As an
illustration, although the producers in the 1980 Broadway
production of Lolita auditioned seventy-five girls under
fourteen for the title role, they finally chose a twenty-
four year old actress to play the part. In the production
of motion pictures as well, the availability of doubles,
the absence of a prohibition on mere nudity and the use of
sophisticated cutting techniques leave ample effective
means of portraying sexual conduct without having a child
under sixteen engage in a sexual act. A double was used

to film Brooke Shields' nude scenes in The Blue Lagoon

and Endless Love.

In short, as recognized by the Supreme Court
(

has sufficient lawful means to tell his apdience about

U.Ss. at » 102 5.Ct. at 3357), the producer

the sexual conduct of a child without subjecting a child

e S e d

117

to sexual abuse, and it is unlikely that the public will
be deprived of anything of value because of a prohibition
on the dissemination of material produced by sexually
abusing children. The desire of those who insist that
they want the "real thing"” must be subordinated to the
campelling interest in protecting children.

Even if the production or dissemination of a
few works of arguable value are discouraged by an amended
federal statute, that would be a small price to pay for
protecting children fram substantial evil. Still, the
failure of respondent and amici publishers in the Ferber
litigation to identify books and films which they
believed deserved protection but which would in fact be
encompassed by the statute, is a tell-tale sign that
their First Amendment concerns are divorced from reality.
Significantly, among the amici in Ferber were publishers
who, presumably, have access to virtually all books ever
published. And of all of the books ever published, they
were able to point to so few which they opined could be
encampassed by New York Statute, even though they
maintained that the statute was so substantially
overbroad. Of these works, it is ce{:tain that all except
one were not included within the statute. That so few

books or movies have been found is not surprising,
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because ideas about the sexual conduct of children can be
and almost always are expressed without making a child
engage in such conduct. In the unlikely event that a few
such books or movies exist, or will exist in the future,
which are within the statute but entitled to protection,
case by case adjudication would provide adequate
protection.

Both the Supreme Court and the New York Court
of Appeals, when upon remand it upheld the statute under
the State Constitution, recognized that situations could
arise in which the statute could be applied un-
constitutionally. Each court believed that any such
unconstitutional application could be dealt with on a
case by case basis. This raises the question of whether
the federal statute should be amended to include any
defenses to criminal prosecution or whether it should be
left to be courts to develop those defenses on case by
case method.

There are twc distinct categories of situations
in which the statute could be held unconstitutional as
applied. The first category of potential overbreadth
includes certain kinds of dissemination without regard to
the content of the material disseminated. For example,
consider a librarian who circulates a book which has
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photographs of children engaged in sexual conduct. Under
New York law (Penal Law §263.20) that librarian who acts
in the normal course of employment has an affirmative

defense to a criminal prosecution for disseminating
proscribed materials. Perhaps, such a defense need not
be provided by the federal statute which bans only
interstate transportation and shipment or mailing and it
is difficult to envision a librarian mailing or carrying
prohibited material between states. On the other hand,
inter-library loans might occur more frequently than one
would imagine, especially in those areas where one state

borders another state.

Take another example, a psychiatrist who has
had success treating child molesters by showing
particular photographs or movies, depicting children
engaged in sexual conduct. Under New York law there is no
defense for the doctor, nor would there be any defense if
the doctor lent his film to another doctor to enable the
other doctor to treat a patient, Despite the absence of
any statutory defense, it surely would be held that
dissemination for a legitimate medical or scientific
purpose is constitutionally exempt from prosecution.
Finally, assume that I have brought with me some child
pornography as examples of what is presently being
produced and disseminated. 1In bringing the films fram
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New‘ York to Washington, I have transported them
interstate and there is no statutory exemption, even for
dissemination to the Congress. Nonetheless, prosecution
in either the doctor or legislative context is extremely
unlikely. If such prosecutions do arise, a court could
adjudicate a claimed constitutional defense case by case.
Thus, it may be unnecessary to provide a statutory
defense. Still, if a defense is desired, it could be

drafted samething like:

In any prosecution under Section

2252, it is an affirmative defense

that a person who knowingly trans-

ports, ships, or mails materials de-

plc;tlng sexually explicit conduct of

ch}ldrc'an. did so for a legitimate

scientific, educational, or govern-

mental purpose, or with some other

similar justification.

The second category of potential overbreadth is
the situatiop samewhat similar to that posited by Justice
Stevens in his concurring opinion in the Ferber case.
Assume a film produced in Europe contains a single brief
scene of a child engaged in sexually explicit conduct.
The film, however, is a classic, perhaps one of the ten
best ever made. Should distribution of that film be
prohibited in this country? Does it make a difference if

the film was made before 1977 or before 1982? Does it
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matter whether the film will feed the child pornography
industry in this country?

As the questions suggest, the issue is not an
easy one and there are many factors which should be
explored before recognizing a First Amendment defense for

distributing a particular film. These factors might
include, but are not limited to: how much of the whole
work is devoted to showing explicit sexual conduct by
children, whether the portrayal is essential or necessary
to the work as a whole, whether the particular work feeds
the child pornography industry, when the work was
produced, where it was produced and perhaps even the

national origin of the child.

The exact nature of a defense based on content,
if such a defense should be constitutionally required,
and the burden of proof entailed are complex questions
which are difficult to consider in the abstract. This
difficulty led the Supreme Court and the New York Court
of Appeals to wait until the litigation of concrete cases
to deal with the potential, albeit limited, overbreadth
of a child pornography statute. While the legislative
branch of government is certainly better equipped to
legislate a defense, such a defense involves a camplex
interplay of relevant factors, so perhaps Congress too
should rely on the case by case approach, thereby

avoiding too broad or too narrow an enactment,
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Senator SPECTER. Senator Grassley?

Senator GrassLEy. Mr. Chairman, I have one or two questions,
but I am going to have to leave when I am done because I have a
Finance Committee meeting that I have to go to on the tax bill. So
I want to thank you for letting me participate.

I would like to ask, sir, is it reasonabls to think in terms of
exempting what are referred to as legitimate publications and illus-
trations like medical journals—and I only use that as one example,
I assume that maybe there are others that fit in that category—of
exempting them from the law?

I want your view on that.

Mr. PitLER. No; you could expressly exempt medical textbooks or
journals,

Senator GRASSLEY. Yes.

Mr. PrTLER. You could do that, but then, of course, everyone who
has related interest would say if you exempt them, we have works
that also should be exempted. Then the question arises where to
draw the line. I think the statute as written realistically cannot be
interpreted to cover medical journals. There is no real fear of
criminal prosecution. Notably, no publisher of any respectable
medical journal has taken it off the market as was done with
“Show Me.” And there is just no chance of prosecution.

So the answer, as a practical matter, is that once you start with
medical journals, then you have to deal with special interests who
come in and ask for exemptions. That poses a problem.

Senator GrassLEY. Thank you. That is all I have.

Senator SpEcTER. Thank you very much, Senator Grassley.

Mr. Pitler, do you think “Show Me” is prosecutable under the ex-
isting statutes?

Mr. P:tLEr. I think a prosecutor could decide there is probable
cause to believe that the book would violate the statute.

Senator SpecTeEr. Now, you have a lofty position, you are chief of
the appeals division. I know that is a lofty position because I once
had it myself.

But suppose you were asked to make the judgment is there a
prima facie case here? You said that there would be sufficient evi-
dence for a prima facie case. Now, will you go beyond that step if
the judgment were yours and exercise your judgment to initiate a
prosecution?

Mr. PitLer. Well, the answer to the question is yes, I would go
gey(t)gd the step. But let me just answer it a little bit more In

epth.

Senator SpEcTER. Shall we give Mr. McCormack a chance to flee?
N Mr. PrrLer. That is not necessary, our office has no jurisdiction
ere.

That book was first brought to our office’s attention 4 or 5 years
ago, by hauling us into Federal court because the publisher wanted
to enjoin any prosecution under the New York State statute that
had just been passed. And we looked around and said what book?
We did not even know about the book. In an affidavit filed in court
we said that we had no intention of prosecuting the book at that
time. The district attorney made that judgment back in 1977 or
1978 when the statute first came on the bocuks.
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i is it not, to
o S proseeding ’;o“?é?,i“?téepi‘fﬁi(g?;far‘?rﬁ‘m“doing
soir{}&t.;hri)rll%g;h‘;{lzs?o%haen;xgg;?césguli?tsg }11?3111d (i)n ?‘éversing, saying
thggggggs gpzscgglg.?'?‘gg %Ii);grgggm gf)?l‘:‘(ta;riss;};ﬁed the injunction?
&E;LLT;L%};EE'?ES}’{} t1\(’}1‘(:.1.Gainsburg, were you a party to that pro-
ceeding?

. GAINSBURG. Yes. . . .
glel;la?:ror SpecTER. Why did you initiate that action, if T may ask?

Mr. Gainseurag. Well, if you remember, Senator, the book had
been prosecuted already under 1&Ihe o?scing;% statute.
gctER. But not in New York City. _
%?I?a(t}rfngBURG. Not in New York City, but New York is a large
State and we were not—there are four corners of New York State.
Senator SpecTeR. Well, you did not bring in all the prosecutors.
Would that action have been binding on all the prosecutors of the
a?
Stig;: GAINSBURG. We brought in the Gox;erm_)r ﬁf ?the State.
SpecTER. He is not the prosecutor, 18 he! o
IS\'Iexl‘j.aéO:INSBURG. Well, we felt that that would be binding on all
of the prosecutors. But in the situation where we had—— _
Senator SPECTER. Is that not a rather risky proposition going to
the D.A. and saying I want to enjoin you from pgosecutmg the
book—calling the book to his attention In the process:
Mr. GAINSBURG. Senator, the book was well known. The book was
before the legislature in New York. ' e
Senator SpecTER. Did you know about 1t, Mr. Pitler” Th
Mr. PirLER. We never saw the book, never heard of the book. T ﬁ
first time we ever knew about it was when we were served wit
papers. The first thing we did was to get a copy of the book. .
Senator SPECTER. At times, it is amazing how little people really
dol\l’l{ll}.Og:AINSBURG. The book was before the New York State Legis-
lature when they enacted the Chiid Pornography Statute.
Senator SPECTER. Were they aiming at it?
Mr. GAINSBURG. Yes; there were articles in the paper. . ,
Senator SPECTER. Did any New York State prosecutor ultimately
bring an action? . .
rM%. GAINSBURG. No, because we had an injunction. 4
Senator SPECTER. But it was overturned T am told by the secon
circuit? . . e
GAINSBURG. Well, a long time later, it took 2, 3 years betore
thg/[irnjﬁnction was dropped. The court, the second circuit, agonized
for a long time and then finally, after Ferber, the statute was de-
clared unconstitutional, But we had real fear, Senator, because we
osecuting. '
hagegzigrpémcmn. %Iow long has it been since ,New York prosecu-
tors have been able to prosecute for “Show Me” if they chose to do
2 | . .
SOMr, GAINSBURG. They can not now. It has been withdrawn since

the Ferber decision, '
Senator SPECTER, It has been withdrawn?
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Mr. GAINSBURG. Yes.

Mr. PrtLer. I have still seen it in some book stores in New York
City, and there has been no prosecution.

Mr. GAINSBURG. It is not just New York also. There are 19 cther
States and perhaps more by this time.

Senator SpecTtErR. Mr. Pitler, if an affirmative defense for liter-
ary, artistic, scientific or educational value had been available in
the Ferber decision, do you think that the Ferber result would have
been different?

Mr. PrrLer. No.

Senator SpectEr. Mr. Pitler, thank you very much. I very much
appreciate your coming and very much appreciate your testimony.

Ladies and gentlemen, I would like to call to the witness stand
both Detective Joseph Haggerty and Dr. John Dillingham at this
time.

Detective Haggerty is from the Morals Division, Obscenity
Branch, D.C. Metropolitan Police Force. And Dr. Dillingham is also
a Washingtonian, codirector, special projects for the Washington
School of Psychiatry.

Welcome, gentlemen.

Detective Haggerty, we will begin with you and we look forward
to your testimony.

STATEMENTS OF DETECTIVE jOSEPH HAGGERTY, MORALS DIVI-
SION, OBSCENITY BRANCH, DISTRICT OF COLUMBIA METRO-
POLITAN POLICE DEPARTMENT; AND DR. JOHN DILLINGHAM,
CODIRECTOR, SPECIAL PROJECTS, WASHINGTON SCHOOL OF
PSYCHIATRY, WASHINGTON, D.C.

Detective HAGGERTY. Senator, I would like to premise it all by
saying that what is reflected in my statement is all my own opin-
ion and not necessarily reflective of the police department. And
most of what is reflected in my statement is based on my experi-
ences on the street.

Now, I have spent basically from—since I became a police officer,
but in the field of vice, I have worked the streets since 1973 within
the District of Columbia. And most of what I put in here are en-
counters that I have had with juveniles that we had occasion to
come in contact with or arrest for prostitution. And some of the
recommendations that I made were based on problems that we
have had in terms of prosecuting these cases. .

Now, during the time that I spent in prostitution, I worked pri-
marily with pimps, and the biggest problem th~t we had in that
respect is that when you are dealing with a juvenile that is 13 or
14 or 15 years old, this child is subjected to testifying before a
grand jury, testifying at the trial and, in most cases that I have
had, it turns out that the juvenile ends up on trial, It is the defense
and all the implications that they make because, in actuality, these
children have participated in acts of prostitution and they are
not—they are generally ashamed of it, they have lost respect for
themselves, and they have been hardened by the street and they
generally reflect that on the stand.

One of the things that I was recommending was that if there
was—we could—in regards to Sexual Exploitation Act, we could
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use as sufficient evidence the mere identity of the child and the
age of the child and by other testimony from other sources to show
that the child was actually, for lack of a better word, employed by
this pimp to work the sireet so we could avoid putting the child
through this process of the courts and being subjected to the cross
examination of the defense.

One of the other things that I had—now like 1 had put before,
most of my experience was based in prostitution. I have worked ob-
scenity cince November 1980, and in regards to the pornography.
one of the things that I have noticed, and specifically in terms of
the child pornography, is that under the Federal statute they
define a child as under the age of 16. Most of your major pornogra-
phers in this country are quite aware of that law and, as a result,
they employs, 16-year-olds as well as older.

Senator SpECTER. Do you think the age should be raised?

Detective HAGGERTY. Yes, sir.

Senator SpECcTER. What do you think it should be, 187

Detective HAGGERTY. Under the age of 18.

Senator SpECTER. Why do you think 18 is an appropriate cutoff?
Why not 217

Detective HAcGERTY. Well, here again 18 has been our standard
for this country for a long time for establishing adulthood.

Senator SpecTER. There is a major effort being made at the
present time to raise the drinking age. In fact, we are having a
kickoff of an effort later this morning to raise the age for drinking
to 21, finding that there is a tremendous amount of fatalities in the
18- to 21-year-old category. It may be time to rethink the age on
other lines, and I wonder what your experience is on that.

Detective HacgrrTy. Well, in that regard, Senator, I felt as
though raising the drinking age to 21 is not going to prevent these
kids from drinking. The biggest problem seems to be——

Senator SpECTER. It would make it a little harder.

Detective HAGGERTY. A little harder but not that much harder.
My experience would be let us raise the age of driving. Make it
they would have to get a driver's license at the age of 18 rather
than 16. Then you should be able to curtail and control that a loi
better than in terms of raising the drinking age.

Senator Specrer Well, I think it is hard to restrict people under
18 from driving under the presumption that there is something
that they are going to do wrong; whereas if they drink, that is
something which leads to inability to control an automobile. But it
is an interesting thought.

Detective HAGGERTY. I am in no way an expert in any way,
shape or form with respect to that,

Senator Srecter. Well, I just raised the issue when you say 18,
why not 21?7 Why do you think 18 as opposed to 16? Just mention
what your considerations are on that selection of age.

Detective HacgErTY, Well, I think another question that comes
up to me is in terms of our military, An 18-year-old is eligible to
become a soldier and fight for his country but he cannot drink.
That, for some reason, does not make sense to me,

Senator Specter. The year you were born, Detective Haggerty,
the national high school debating topic was lowering the legal
voting age to 18. The slogan was, “Old enough to fight, old enough
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to vote.” In fact, it was 2 years before you were born—1944. I was a
sophomore in high school when we debated that subject, and the
slogan was, “Old enough to fight, old enough to vote.”

Does that also mean old enough to drink, old enough to have
your picture taken while nude for a magazine? ‘

Detective HaGcgERTY. If that is what we are going to set as a
standard.

Senator SpecTeER. How serious a problem do you think this is?
How much antisocial conduct does that create?

Detective HAGGERTY. In what respects, sir?

Senator SpecTER. The posing of these 16-year-olds and 17-year-
olds and younger for the magazines which are circulated? Sexually
explicit magazines.

Detective HacGERTY. Well, a lot of your pornography today is
geared to using either young looking minors, young looking models,
or 16-year-olds, so where it portrays as though you are looking at a
child. It is even billed, you can go into an bookstore in the city
today, right now, and you will see a number of magazines that it is
all first line of it is young, such and such, teenage such and such.
All this stuff is geared toward the younger models, which is exactly
what the pornography industry is doing.

[The prepared statement of Detective Haggerty follows:]
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PREPARED STATEMENT oF JOSEPH B. HAGGERTY

Missing children, runaways, throwaways, abandoned or neglected children
are all victims of the street. Most of these children are quickly hardened
by their experiences with the vultures of the street. Usually penniless and
most of the time homeless, these children will hang on to anyone who wiil
seemingly befriend them; pimps, pederasts, pornographers and many times other
victims like themselves, who lead them to the ways of survival through hustling,
prostitution or pornography. Thisiig a tight knit group and they have to learn
the rules of a whole new way of life. A life which no longer recognizes them
as human beings. Their bodies become the only means to- survive on the street.
Self respect becomes a luxury they can't afford. Drug abuse is their way of
eécaping their new reality. The only jobs made available to them are in massage
parlors, escort services, sex films or photographs. They are hired as nude
dancers or models. Thelr status is measured by how much money they can obtain,
even though most of the money goes to their mentor. New laws govern their
existence, right 1s doing something and getting away with it and wrong is

getling caught.

From my experience on the street, working the pimps of prostitution, I
discovered a number of myths concerning prostitutes. There is not a great
deal of venereal disease, although most prostitutes have contracted dt at:.(least
once. Heroin addiction is not that common among prostitutes because heroin
is an expensive overhead for the pimp. Most of the time, if you find a junkie
prostitute, you will find her pimp is a junkie too. I have encountered several
inc¢idences where the pimp beat his prostitute for using drugs. Drugs and
venereal disease are not good for business, Most street prostitutes use
prophylacties for all sexual encounters. Most prostitutes started in the
business under age. Many have children of theif own. Most of these children

are farmed out to relatives or taken away by legal means.
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Th
€ only way to arrest g pimp for Pandering or Procuring is through his
rosti t
prostitutes. These prostitutes must testify at both the Grand Jury and at the

rrial. i j i
al. Even if the prostitute is a Juvenile, both appearances are still

necessaiy.

I would suggest an amendment to Sexual Exploitation of Children Law
should only require the identity and age of’ a juvenile-prostitute,aand
testimony from other sources that he or she was in fact working for a pimp,
This should be considered sufficient evidence to prove that the pimp was

Sexually exploiting the child,

= It should be noted that in regards to this amendment and any laws
pertaining to children, that these laws should include both male and

female victims, as well as both male and female defendants,

Pertaining to child pornography, under the current laws, a child is
described as anyone under the age of 16 Years. BecauSe most pornographers
are well aware of these laws, they try to use models 16 years old or older to
avoid prosecution. As a result we have lowered our moral standards so as to
dccept films, magazines and photographs depicting 16 year olds engaged in
explicit sex acts with other 16 year olds, or men or women of older ages. I
would suggest that the law be amended to define a child ag anyone under the
age of 18 years, and to let the people of this country decide whether the child
has been exploited, through the normal jury system. Again, under the current
laws, this c¢hild is still required to testify before a Grand Jury and again
at trial. Too many times, it's the child who ends up on trial, through
eross examination. With pronography, the film, photograph or magazine
speaks for igself, The mere identity, age and corroborative testimony from

othe
T 8ources should be sufficient evidence that the erime took place
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Currently, pornographic films, magazines, photographs and video tapes
released in this country are under no restrictions except the relatively vague
obscenity laws, depending on the jurisdiction or the prosecutors. Censoiship
of this material is nearly impossible, but I would propose that every
pornographic film, magainte, photograph and video tape released in this
country be required to submit, in documented form, a list of all the names

and ages of actors, actresses, models and extras, and to include the

name and address of the production or:publishing company, where the material
was made and where it will be distributed. This would put some restriction on

this material; without actually censoring the content.

Presently if a question arises of a particulat actor or actress, in
regards to them being under age, it is virtually impossible for a local
jurisdiction to ascertain the actor's, actress' or model's age. The purpose

of the law would be to prevent producers of pornography. from putting children

in their films or publications. The law would make it illegal to release porno=-

graphic material in this country without this documentation and should penalize
the owners -and operators of these¢ production companies, publishing companies

and everyone distributing the material commerically. Also included in this

law should be a clause to penallze these same people for falsifying any of the

documentation.

~

In regards to material coming from foeign countries, this material

should not be accepted unless accompanied by the proposed documentation.

Any film or publication ruled obscene under the Federal Law or made by

exploiting children, should automatically be removed from the market in this

country.



130

Senator SPECTER. Dr. Dillingham, let us turn to i i
. , you at this point.

You. have been a faculty member of the Washington Schgolnof
Psychiatry since 1967 and you recently completed a 2-year study
fundc_edtby the ]()iepl)aor&r)neﬁtlgf Health and Human Services in which
you interviewed 1, child pornography subjects i i
Baltlmorq, New York, and Boston. Braphy Jocts in Washington,

What did your findings show, Doctor?

STATEMENT OF DR. JOHN DILLINGHAM

Dr. DiLLingaAM. Well, our findings showed, among other thi
: ) ; ings,
that the profile that was emerging from the study vgas of childr%il
who have some shared characteristics with the large runaway pop-
ulation of thfa United Statgs, but some dissimilar characteristics.
These are chlldre.n.—the children we interviewed, along with some
pimps, some families, 'and some customers, the children we inter-
]v1ew_eq were street children, not children in—settled in suburban
Icalities, not children who are identified as victims of child por-
noSgraphy IISI other settings.
_ Oenator SpecterR. How did you find 1,000 child pornography sub-
%icts;? How do you find children who pose for pornogragphiI?: {itera-
re’
Dr. DiLLiNGHAM. Well, there is no traditional methodology i
; . . n re-
search for doing this. It is called field initiated research. Wgz had a
number of sources. We have had a number of previous projects
which resulted in some access to the criminal underworld in the
cities that we mentioned. We had some police moral squad cocper-
3t}11n% consultants in New York City and some police informers. So
a D .
Senator SPECTER. What was the youngest that you found?
]S)r. DtILLISNGHAM. Six-years-old.
enator SPECTER. Six-years-old. What kind i i
of the By oo y at kind of pictures were taken
Dr. DiLLiNGHAM. The pictures that were taken of the 6-year-old
;vet}e{re genital exposure pictures and masturbation pictures and oral
Senator SpECTER. And what is you inion—
with Gy Speo? your opinion—oral sex as well
SDr. DfILLIé\IGHAM. Yes.
enator SPECTER. What is your opinion of the effect hi
from being subjected to that kind of activity? on, children
~ Dr. DiLLiNngHAM. I think it is very damaging, extremely damag-
ing.
Senator SPECTER. What are the conseque ifi
you sy mon . W quences specifically, as best
Dr. DiLLINGHAM. Well, the consequences are, of course, that the
children grow up with a number of deficits. They grow up with a
distorted picture of sexuality and of their own role as sexual
beings. They grow up with a picture of themselves as people who
are exploited and people whom other people are entitled to exploit.
They also grow up with unrealistic pictures of their ability to con-
trol the adult world because the fact of the adult world seeks them
out with these intentions and means suggests that they can manip-
ulate the world and, of course, they cannot. They grow up disassoci-
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ated, alienated; they grow up with secret fears about what is going
to happen to them, and ultimately——

Senator SpECTER. How does that arise? Could you amplify the
secret fears as to what will happen to them?

Dr. DiLingHAM. Well, if you get into extended discussions with a
lot of these youngsters, they will tell you that they think they are
not going to live very long. Most of them have become very, very
extensively involved with drugs, and many of them, the very, very
young children, it would be a little hard to develop this kind of con-
versation, but the children, the middle group of 12, 13, 14, 15, 16,
have had some kind of exposure to family life, and those are usual-
ly fairly traditional families. And so what the yourgsters will often
tell you is that they will die later but that is not important, but
that they will go to hell for what they do.

Senator SpecTER. What is the youngest age that you have found
in the use of drugs in this group?

Dr. DiLingHAM. I guess 8 years oid.

Senator SpEcTer. What is your opinion as to the——

Dr. DiLuingHAM. That would be smoking marihuana, not hard
drugs.

Senator SpecTER. How about hard drugs?

Dr. DiLLingHAM. Thirteen, I guess. 12 or 13.

Senator SpecTeER. What is your opinion on the issue raised by De-
tective Haggerty about the cutoff age at which a person should be
permitted to pose for photos in the nude?

Dr. DiLuiNGHAM. I do not think I have a settled opinion on that. I
think it is difficult to determine things like the age of consent. I
think 16 is as good an age as any to set an arbitrary limit for.

Senator SPECTER. You think 16 is the right age?

Dr. DiLLINGHAM. Yes.

Senator SpecTER. Better than 187

Dr. DiLuingHAM. I guess if I had to choose, ves.

Senator SpeEcTER. Have you examined the book “Show Me'’?

Dr. DiLLINGHAM. Yes, I have.

Senator SPECTER. Do you think that that kind of a book ought to
be permitted to be produced?

Dr. DiLiNgHAM. No, I do not.

Senator SPECTER. Why not?

Dr. DiLLiINGHAM. Because I think—I am not offering a literary
approval of the book. I think it has limitations as to the iiterary
worth and also probably has some limitations as an instructional
work, but I think it is basically instructional and I think the in-
struction that it offers is not harmful in itself. I think that it is
possible for young children to be harmed by exposure to explicit
photographs, but that really is a complex interplay of their family
relationships and their relationship with the adults who are either
permitting or helping them interpret or instructing them. I do not
think on the merits of themselves that one could conclude that

they are harmful. .
Senator SPECTER. You are talking about the book “Show Me’'?

Dr. DILLINGHAM. Yes. S
Senator SpEcTER. I am concerned about your opinioi; from two

points of view.
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What harm, if any, do you think is sustained by the models, the
young bhoy and the young girl, in the book?

Dr. DiLuincuam. OK. In order to develop an opinion on that, I
would really have to know the circumstances under which those
photographic sessions took place. I certainly could speculate that
there are manv circumstances under which those things take place
WhSlCh woulg bae harmful.

Senator SPLCTER. But you are saying not necessarily so: vo
think the law could find the necessary cfnclusion that siriply’tgeil;
being in that pose and those pictures naving been taken, constitute
such damage to them that it ought to be prohibited by a generaliza-
tion or a penal statute?

Dr. DioLingaAM. think it would be very hard to construct one
that could give you 2 kind of automatic trigger.

Senator SPECTER. But it is a practical impossibility for a prosecu-
tor to go find the children and then to investigate the circum-
stances under which the picture was taken. That is an unrealistic
burden if you are going to go that far. You really cannot have a
statute which is designed to protect children firom being photo-
graphed. Do you agree?

Dr. DiLLiNGHAM. Yes, I agree it would be very hard to find the
children. It would not be very hard to find the children in that
book but it would be in commercialized exploitation.

Senator SpeCTER. But you think there are other books where chil-
drep have posed where it is sufficiently plain on the surface to con-
clude that there is damage to those children from being subjected
to ce?rtam kinds of photography, or photography with certain
poses?

Dr. DiLuingHaM. I think you could, yes.

Senator Specrer. How would you define that?

Dr, DII‘.LII‘\'GHAM'. Well, I think it is almost certain that children
who are involved in bestiality and involved in sado-masochistic ac-
tivities, which are at the same time sexually related, I think you
could find the conclusion that they would be damaged by that, yes.

Senator SPECTEK. Any situations besides those two?

Dr. DrirringHAM. I am trying to think of others but they do not
readily come to mind.

. What T am saying is sexual activities that have clearly violent
%Iﬁlp]ltcatt.l(%l}s iand have imlilica};ions which are so far removed from
€ statistical norm as to be of concern, those could pro ‘ac-
ticglly be ,jtszdged to tl)\? harmful, uld probably prac
enator SPECTER. Now, with respect to the people who would look
at the book “Show Me,” aside from those wh% \'I'e:'e being subjects,
do you think it is a harmful book to have available for sale for
those who would see it, children who would look at it?

Dr. DIpLI.NGHAI\./L. Well, again, I think that is a complex problem
because it is not inconceivable that a child can look at it and have
sume harmtul effects,

Senator Specter. Under what circumstances?

Dr. DiLingaam. Well, if you have a child who had been made
phobic about sexual activity and sexual expression, he had grown
up in a family that those were taboo subjects and taboo processes,
then that child unmstructed and unsupervised certainly might
have a lot of anxieties and fears as a result of looking at that. A lot

T .
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of stimulation from which the child would have no explanation or
help in processing.

Senator SpecTER. But that would be an extreme case, an unusual
case? .

Dr. DiuLingHAM. Yes, but the ordinary viewer of the book, I
think, with no real detriment to the author or the publishers, has
to come away bored.

Senator SPECTER. Excuse me?

Dr. DiLLiNnGHAM. It is a boring book.

Senator SpECTER. It is a boring book?

Dr. DiLLingHAM. Yes.

Senator SpecTER. We do not ban boring books.

Dr. DiLLinGHAM. No. You would ruin the entire publishing indus-
try if you did that.

Senator SPECTER. Like we do not ban boring hearings or boring
Senators or boring witnesses.

Well, from what you are saying though, you cannot tell on the
surface of it that the subjects have been harmed in “Show Me.” If
you cannot show on the surface of it that people who look at it,
even children, would be harmed absent some unusual background,
phobic background, then why make ‘“Show Me" illegal?

Dr. DiLLINGHAM. I am not suggesting that you should make it il-
legal.

Senator SpecTerR. I thought you said that you thought that it
would be—that the book “Show Me"” should be prohibited under
the existing statutes.

Dr. DiLLingHAM. No, I did not say that.

Senator SPECTER. You did not?

Dr. DiLLiNGHAM. No.

Senator SPECTER. So what is your opinion of the book “Show
Me"’?

Dr. DiLLinGHAM. My opinion is that it is not a particularly harm-
ful book. It has some limited instructional value that perhaps goes
beyond the other kinds of books of instruction or education in the
field of sexuality, but that it is not—it is not a Ncbel prize winner,
it is not an extraordinarily useful book. The only way I can see
that you could possibly get at the kind of protection that perhaps
you are talking about would be—and I am not sure what the con-
stitutional validity of this kind of thing is, but it is the same kind
of thing that you do with films in which you say that this is an R
film or so forth. If it is possible to say that booksellers cannot sell
things to minors, than you remove some of the possibility of harm-
ing minors who are not properly supervised or educated prior to
the reading or looking at the book.

Senator SpecTER, Dr. Dillingham, thank you very much.

Detective Haggerty, thank you very much. Anything that you
would like to call to the committee’s attention additionally before
we terminate?

Dr. DiLLinGHAM. [ would,

It seems to me that the legislation that already exists, and the
legislation that is being proposed has to value not only of prosecut-
ing people who are offensive to the public morals, but also the
value of identifying the scope of the problem because with in-
creased police activity, increased arrest and so forth, you get a

n
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better sense of the size of the problem. You get a sense of the size
of the problem, you are identifying a lot of victims as well as the
offenders that may be emotionally disturbed, and I think the re-
sources need to be addressed also. There needs to be support for
funding in treatment.

Senator SpecTER. I quite agree with you, Dr. Dillingham. That is
a subject we have addressed and a subject which we are addressing
in another subcommittee in Health and Human Services.

Thank you very much, gentlemen. I very much appreciate your
coming. '

[The study prepared for the Washington School of Psychiatry by
Dr. Dillingham follows:]
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CHILD PORNOGRAPHY: A STUDY OF THE SOCIALSEXUAL
ABUSE OF CHILDREN .

v oo

EXECUTIVE SUMMARY

repared by:

John C. Dillingham
Principal Investigator

IR LY

Elaine C. Melmed
Associate
{ PR ' )
: Metropolitan Mental Health Skills Center
Special Projects Division

of the

WASHINGTON SCHOOL OF PSYCHIATRY
1610 New Hampshire Avenue, N.W.
Washington, D.C. 20009
202-667-3008 .
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THE CHILD VICTIMS OF PORNOGRAPHY _—

For the past two yeaxs, the Washington Schvwol of Psychiatry, through its
subdivisions, the Special Proijscts bDivisian and the Metrobolitan Mental
Health Skills Center, has been interviewing children on the streets of
Washington, D.C., Baltimore, Maryland, and New York City who can be con-
gidered to be at. risk of sexual exploitation. The purpose of the interj
viewing has been twofold: to determine, as far as possibleﬂ the extent to’
which such children, involved in prostitution and sex-related activities
for commercial purposes, have eithex been involved in, or havé been invited
to be involved in, pornograpliy, and to attempt to develop a psychosocial
profile of such children.

Using field initiated researxch, the project has interviewed close to 750
individuals - largely children at risk, child prostitutes and child porno-

. graphy victims, but also parents, pimps and customers. The technique that

has been used to initiate the research has been simple. In most cases,
initial contact has been established by stationing an invéstigator in a bus
station restaurant, on a street corner on one of the "strips" or "strolls"
in wWashington, New York or Baltimore, and allowing youthful purveyors of
commercial sexual activity to approach the investigator. After some initial
conversation, which is usually an exploratory pfobe on the part of the
youngster, the investigator explains to the youngster the purpose of his
presence, the interview activity, and the study itself. The latter expla-
nation was expressed, generally, in the following way: "This study is to
help to finq out how people‘wﬁyemake their living around the bus station
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and gp the stroll, make deé&sioﬁs about how they will live their lives."
Upon further inquiry, the youngster would be told quite directly that the
interviews had to do with the re%ationship of pornography to the rest of
their lives. )

The study‘also used contacts with pimps set up by police officials and
police informers, and contacts with childrén seé up in turn by these pimps.
The extensive contacts with career criminals, prostitutss and pimps from
other research and service programs conducted by the Washington School of
Psychiatry's Metropolitan Mental Health Skills Center, also produced entree
into the underworld and street life in order to establish contact with
children on the street. '

A significant number of retrospective interviews were done with young adults

who are in their very late teens or early and middle twenties in order to
get a picture at a later date of the lives of pecple who had started as
child prostitutes and pornography participants.,

Originally, it was hoped that the development of a psychosocial profile of
these children would provide some clues as to possible early prevention and
early intexvention StraE??i?i‘§9F‘w°rking with these youth and their ' ‘
families. .

) - v - e
- e it e
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The study attempted to investigate whether it is true that the at-risk
population of children forms a kind of hest of concentric circles, the

largest being all those children at risk of being victimized by sexual abuse
or harassment - in the family and in the home, the Aext largest being children
actually victimized, the next being child préstithteé, and the final inner-
nmost circle being children victimized in particular, unique or unusual ways -
particularly thgough child pornogzaphy. .

The study ;lso surveyed a large sample of organizations and groups serving
at risk children and youth ~ iunaway houses, child protective agencies, etc.,
in order to see what their experience had been in serving child pornography
victims., A mait] Survey was ‘'sent to 200 agencies and organizations, with a
return of 35%, a typical level of response for mail questionnaires.

These suxveys indicated that youth and child serving agencies believe that
child pornography is a serious‘problem_in their communities, but have not
develrped any metpods for interviéwing their congtituencies about this problem,
and %n genefal do not feel;%héh‘they are very thorough in interviewing
children about sexual issues.
+ Child pornography unlike child prostitution, which appears

to ba a large industry, as an "indgstry" in the United states

is probably very limited. fThat is, there does not seem to be

2 large slick commexcial production of child pornagraphy.
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+ There doas exist a "cottage industry" for child pornography =
children acknowledge that they are invariably asked to pose
for personal pornographic photos by customers on the street and
in bats and restaurants and hotels. They alsé acknowledge
observing the exchange of pornographic snapshots in which their
peers are exhibited. Most children are unwilling to admit that
they actively engage in such activities, although they univer-
sally point the finger at each other. Customers épparently
do exchange tﬁese photos much like trading baseball cards, etc.
There is also a significant amount of home movies and home video,
which are also exchanged. N

+ The youngsters in91ved in child pornography on the levels de-

SRRV :

scribed above, fit the general description of runaway/ghild

v -k b & m oy

prostitutes:

1) The largest group are children who have been pushed out
rather than runaway. They have been told directly, or
by family behavior, that there is‘n?' more rxoom for them
in their homes -~ either for economic reasons, or for reasons
of age specific family dynamics, Of becalise of resistence to
intra family sexual exploitation, or because of severe

! family trauma.
2) More than seventy-five percent report sexual abuse within

the family.

3) BAn overwhelming percentage report a feeling of alienation
from family lifestyle, family disciplinarxy culture, etc.,

from a very early age.

4) More than sixty percent report previous contact with mental
! 1 health, socialiservices, oxr other institutional helping
O professions. These have been perceived as actively hostile
to the child, as instruments of increasing the alienation
from family, and of intensifying a punitive familial attitude
or policy toward the child. They are, accordingly, intensely
distrusted, and perceived not as resources for help, but as
relterations of bad early family and institutional experiences.
+ Thé studf suggests that the incidence of serious and chronic mental
illness among the children and young people who engage both in
prostitution and in pornegraphy is very high. Many are the
"deinstitutionalized" among the youthful mental hospital population,
and not a few are individuals whose chronic mental illnesses have
evidently never been trecated duxing their lives, due to family
alienation from access to conventional mental health systems,
It is also evident that a significant number of young people
have had situational mental health crises due to severely
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traumatic family catastrophes - catastrophic deaths, suicides,
murders, etc. for which they have received no emexrgency or
crisis intervention support, and from the residual egﬁegts

of which they continue to suffex. )

The matching characteristics of this populaéion wiéhxéhe most
severely alienated runaway population do not adequately convey
to the casual observer another important factor: these youngsters
appear to share more directly characteristics with the adult
homeless populatibn. These children wpq are more pushed out

than runaway, appear to be the "undocumented aliens" of the

. genexal population -~ and will be the homeless adults of the

future. Their distrust of system resources, their pronocunced

4 isolation, and their wvulnerability for exploitation and misuse

is so severe that the likelihood of their being generally
“"reabsorbed" into the mainstream of American youth culture -

or general culture seems minimal.

4

Senator SpECTER. Before adjourning, we will make Senator Ma-
thias’ statement a part of the record as if introduced at the conclu-
sion of Senator Grassley’s opening statement.

[Whereupon, at 11:30 a.m., the subcommittee adjourned, subject
to the call of the Chair.]
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