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A NOTE FROM THE CHAIRMAN

It is my belief that we must achieve a balance in corrections between
discretionary power and flexibility on the one hand and rules, uniformity and
equity on the other. °To do so we must bear in mind not only the negative but
also the positive value of discretion. To quote the noted sociologist and a
good : friend, Hans Mohr, "not to do so would be to invite a tyranny of rules
which surely is no less a threat to justice than the tryanny of unfettered
discretion". W

Out of a perceived need .to appraise the positive as well as the negative
value of discretion came the initiative for the Conference on Discretion in
the Correctional System. We profoundly hope that the discussions that took
place laid some of the groundwork needed to achieve an approprlate balance

between discretionary power and mechanisms to constrain its use. That much

remains to be done is clear but the door has at least been opened, I believe,
to an exchange of opinion about one oF the most complex and controver31al
issues facing correctlons.

The perceptions that were shared during the Conference about the value of
discretion in corrections, the problems associated with its’ use and the
remedies that might be applied form the content of the following volume. It
is our hope that the 1nformat10n collected within these pages will serve as a
valuable source ta those who are concerned about discretion in corrections.

@

7

W.R. Outerbridge
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IN,,TRQDUCT’I‘ON

The purpose of this. volume is "to 'make generally ava11ab1e the
opmmns md ideas, the analyses and proposals pertalmng to the

~_1$sue of dl'scretmn that were presented durlng the Conference on

Discretion in the Correctmnal System held in, Dttawa in November,
1981. Part one contains an account -of the proceedmgs synthes1zed
under severi;l broad headlngs to provide a comprehensive overview of
the ideas . and opinions that were expressed about the nature of the
controversy over discretion, the ‘measures that are- currently being
implemented to improve and control the use of discretion .and the

“direction in whlch we should be fneaded. Pait two contains a

selection of papers md addresses delivered at the Conference which
are representatlve of the major ‘themes and argunents raised during
the proceedlngs. ‘We - hope ‘that the theoretical and practlcjl

. perspectives collected w1th1n ‘this wvolume will provide a valuable ;

source of “information about one of the most complex and controver-
s.lal 1ssues facmg correci:mns today. ‘ S

5 o

. The Natlonal Conf‘erence, and the reglonal workshops that preceded 1t,
demonstrated that many . 1nd1v1duals not only in the correctlonal field but aJ,so
in the academlc and legal prof‘essmns attach a posn:lve value to dlscretlonary
power. - We were, remmded,k often poignantly, that dlscretmn,r when properly -
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This attitude stands in® stark contrast to the p01nt of - view prevalent

The individuals who advocated this approach asked us to reflect on the need

- correctional personnel is 1ncreased . Others obJected to a reliance on rules,

needs of the system. rather than those of -the offender... As a result, we were

" not kind. Few, if any, expressed the extreme view’ that d1scretlon should’be

-2 -

exercised; is the source of humaneness . and flexlblllty in our criminal Justlce
system. Without it, we were told, the .administration of justice would lack
all capacity for human sympathy and could only be rlgld and heavy-handed.

partlcularly in the United States, that discretionary .power is. inherently
negative or harmful and should, therefore, be restrlcted as much as p0351bleo

It was not;:'however, the only point of view expressed during the
Conference. Many of the speakers and delegates put greater emphasis on the
inherasnt potential for the misuse of discretionary power than on its positive
value. In their opinion, the discretionary power of correctional authorities
should be circumscribed by rules, regulations and gu1dellnes to promote
equity, fairness and .unifornity in the’ provision of cortectional services.
These objectives, they argued, are the ones we should be actively pursulng

for clearly established rules and standards not only to ensure uniformity and
equity but also to enable us to assess the per formance of the system and to
know what 1mprovements are needed C

Those who emphas1zed “the positive value of discretion expressed ‘their
concern that efforts to conflne, structure and review discretion would affect
only the procedural and not the substantlve element of decision-making.
ObJectlons to due process mechanlsms were ralsed on the grounds. that they tend
to create an adversarlal climate in which the antlpathy between offenders and

regulations and standards on the grounds that the mlnlmum standards they
impose sogn become the maximum. ~ According to thlS ‘line of argument, . the
unlformlty that is attained may .be comfortlng to senior management but- it
creates a rlgld system in which efforts are concentrated on abiding by the
book and nothing more is- done.. Yet another concern expressed was that rules,
regulatlons and accountablllty mechanisms tend to be designed according to the

told, the quallty of serv1ces prov1ded to the offender decllnes rather than
1mproves.' I : k

- Given ‘the polarlty(of oplnlon that has been descrlbed, one might 'wonder
if any common ground ‘exists from which to. fashion an approach to the problems
associated with discretion in. correctlons., Not - 1nfrequently during the
proceedlngs it seemed that- the controversy-over discretion admits little or no

hope of reconc111atlon and ‘that we may. be set for a drawn’ out ‘battle: between .

the advocates of . dlscretlonary latltude on the” one hand and of rules,

regulatlons and due process on the other. But to draw such a concluslon would,

be to 1gnore the Fact that much of -the dlsagreement was largely one of" degree,

L o : R K
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left unfettered and the vast majority of those who attached some degree of
positive value ko dlscretlon advocated the use of rules, regulations: and
standards to promote equ1ty and procedural: fairness in correctlono. The
problem we are faced with, it appears, is not to choose between one approach
or. the other but to establish an appropriate balance between discretionary
power on the.one hand and rules and regulations on the other, to ensure that
discretion can operate with  the least degree of abuse and the greatest

-possible degree of Justlce.

o

It was suggested that " the approprlate balance could be attained by
implementing a: combination of the, measures that were discussed during the
proceedings, -some of which are des1gned to.promote equity and fairness, others
to improve the acceptability and quality of decisions. That these mechanisms
are: not mutually exclusive was stressed many times durlng the Conference, But
if a successFul combination of these mechanisms is to be achieved, we were
told, we mist endeavour toc learn more about the use of dlscretion in

corrections and about the way in which it can be used tofreflect”the needs of .

those whom the system serves. The task of learning about discretion and how
it-operates in corrections is far from complete and may well be-one that will:
never  reach 'a final point but the discussions that took place during the

’Conference suggest that 1t is an 1mperat1ve and - productlve undertaking.

The various points of view and ideas that were expressed during the
Conference on a. wide variety of topics have been grouped under several broad

“headings to Fac111tate a comparison of these ideas and opinions.: We hope that

this format will acquaint the reader not only with the discrete issues that
were’ discussed but also with the general direction of opinion on . broad
questlons such as the nature of the controversy over discretion, the, measures
that have and could be implemented to remedy the problems assoc1ated with
discretion and the direction in which we should be headed. Part one concludes
with an attempt to link together the analytical concepts and practical

‘perspeotlves that were presented durlng the Conference and to draw out some of
their poss1ble implications. , ; ‘ T

We haVe endeavoured to include reFerences to as many of the dlscus51ons

‘as posslble within the first section but con31derat10ns of space and the lack

of a full transcrlpt have forced us to omit ‘some sessions. Such omissions

, were not based on the content of .the ‘discussions and to those whose remarks

may not have - been 1noluded we extend our apologles.o

Part twoloF this volUme consists of a seleétion'%t papers- and addresses

"that are representative of the major themes that emerged during the proceed-

ings. - The keynote address, given ‘by Hans Mohr, sets out ‘the distinction

‘“betWeen rule structures’ and dlscretlon and raises 1mportant questlons about
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the appropriate scope of each and about the need for a suitable correspondence

between the nature of discretion in:corrections and the rules by which it
might be structured. The factors that have led to the current controversy

over discretion and the  implications they have. for efforts to remedy the

problems associated with discretion in corrections are the subject of papers
by Stewart Asquith, André Normandeau and Michael Prince. Each of these papers
argues that if we are to effectively resolve the controversy over diScretion,
we must first carefully examine the basic values and ‘concepts that . underlie
dlscretlonary power. '

The duty to act fairly and the role of the COUTto in correctlons were

discussed in several sessions and are the subject of papers by Alan
Leadbeater, Michael Jackson, Walter Tarnopolsky and Howard Epstein. A related
but considerably different approach to this subject is offered by Brad Willis
who argues that the role of the courts should not be to merely intervene in
cases of possible abuse but to oversee the administration of sentences. The
impact. of inmates' rights and the duty to act fairly are discussed from the
perspective of correctional practitioners in the papers by Jim Phelps and Ken
Payne. = The importance of -parliamentary and departmental initiatives in

bringing the duty to act falrly to corrections is discussed by Jim Phelps and.
the need for enough dlscretlonary latitude to balance the individual rights of"

inmates against the collective rights and security of those in the institution
is discussed by Ken Payne. ‘

John Eckstedt and. Tom Ference each d;spuss_the‘role?of discretion in an
organization and both conclude that discretion will inevitably be used at all
levels regardless of efforts to restrict or preyent its use. - The task then is
to develop management systems that will promote the type of decision-making

throughout an organization for whlch management is-willing and able to be- held
accountable. ‘

The need for standards, rules and guidelines to ensure that decisions are
fair and defensible is the subject of the paper by Don Yeomans.
In his opinion, the size of an organlzatlon is a critical factor in determin-
ing whether information about what is belng and what should be done is com-
municated informally or through rules, gusdellnes and standards.. -The merits
and drawbacks of qu1dellnes, accountablllty mechanisms and standards were dis-
cussed at considerable length during the . Conference. The . papers by ‘Mary
Casey, Joan Nuffield, David Cole and David: Kennedy represent same of the main
arguments that were presented on each 51de of these 1bsues. ;

o The need .to expand our knowledge of the complex 1nterplay oF subJectlve
and objective factors that is entailed in. the exercise of discretion was a
theme that ran through many oF the se551ons. ln the pape; by Gerald Gall
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recent developments in decision theory are outlined; the objective steps that
can- be identified in the decision-making process and the relationship of
subjective factors are described. The role of subjective factors, such as
personal attitudes towards women and natives, in the exercise of discretion is

the focus of the paper by Christie Jefferson. The need to prevent the hidden
use of discretion is clearly demonstrated in her paper and reflects a point of

. view that was shared by many deleqgates.

The controversy over discretion is by no means confined to Canada. The
papers by 01é Ingstrup, Don Gottfredson and Peter Solomon provide an insight
~into the issues pertaining to discretion and responses to them in Denmark, the
These papers indicate that while
similar problems have arisen with respect to dlscretlon ‘in corrections in
other countries, the responses to them have varied considerably.

The papers and addresses contained in this volume illustrate the
diversity of opinion that exists over the subject of discretion and perhaps

. bear witness to the argument that conflicting concepts of the nature and value

of discretion are at the heart of the current controversy. If such is the
tase, the first step towards a resolution of the current controversy is to

clarlfy what the ‘differences are. We hope that the following volume will
contrlbute to that task. :

Sheila Lloyd
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PART 1

A SUMMARY OF THE PROCEEDINGS OF THE CONFERENCE ON DISCRETION
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\1$DISCRETION: HOW IT GPERATES

How dlscretlon Operates was - descrlbed from several d1fférentﬂ
~perspect1ves during the Conférence. In one session, recent
~ developments in psychological studies of dec131on-mak1ng were
- outlined. .In another, the question of how discretion operates was
. discussed from a business management perspective. The findings of
 research concerning the discretion of probation supervisors were
described in a third session. The addresses and dlscu331ons that

: rperta1ned to this SUbJeCt are summar1zed belon.

i

In - the :seminar: entitled,"Discretion: The Human Dimension", Gerald Gall,

a professor of law at the University of Alberta, noted that discretion is an
omnlpresent feature of our criminal Jjustice system and enumerated some of the
key polnts at which it is exer01sed J° He expressed “the opinion that

discretion is a valuable: feature in that it allows our system to seek the ends
‘of Justlce through ,an ‘exercise of FleX1b111ty.
' :dec131on—mak1ng from the perspectlve of the scientific or objective: factors
3fand‘the non-scientific or subJectlve factors, Drawing  on the work of Dr.
;Elalne Borins -and HlS Honour Judge Stephen Borins, he noted that there are 31x'
: ,1dentlflable steps in the de01slon-mak1nq process:

‘He went on to.  examine

L@

";1." gatherlng 1nformat10n- i
"‘fZ,‘ 1nterpret1ng 1nformatlon, ,
1 For the full text of the address, see Part IL. ~ . & :
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outlining alternatlv@a,
weighing alternatlves,
deciding priorities;

‘making a final choice.

[ QR I RV

Factors that determine one's ability to make decisions include:

the need for 1nformat10n,

confidence in the accuracy of one's decisions;

perceived ability as evidenced by the willigness to take'riske;
tendency to defer decisions; ‘

. the de01510n-maker s own view of his dec1310n-mak1ng ability;

. peer- ratlng of decisiveness. g

[« RV I~ WU S

Professor Gall stated that while these Ffactors can be isolated and

identified through scientific analyses of decision-making, there are a number
of less readily identifiable subjective factors that enter into the process.
The human, subjective factors that influence. decision-making pertaln to all
facets of the decision-maker's life including economic background, political
and religious beliefs, self-image and the state oF‘hls or her emotions. He
inférmed us that several other important, miscellaneous factors have been
identified by Dr. and Judge Borins which are llkely to influence the exercise

" of discretion by judges and are equally. 11kely to" affect other decision-makers

in the criminal Jjustice systemﬂu These ‘factors- are:

1. a system of precedent and stare decisis under which d801510ns in

gimilar, previous cases either bind or strongly persuade the
decision-maker; '

2. public policy which often must be ascertained by-the\decisipn—maker

and is therefore susceptible to the pensonalityfof the decisen-maker;

3. the .fact that the declslon maker will have an effect on the llberty

of the subject; thlS factor w1ll have a varylng effect dependlng on

the dec131veness of -the dec131on-maker,

oo

A. a sense of remotenese and isolationucreated.by the position of the
~ decision-maker itself; : ’ '

5. the effect ‘of the adversarial process on the:QeciSiohhmakef.‘

With respect to the latter, Profeesor Gall pointed out that at least two

-8 -

studies have suggested that the very nature of the adversarial process works

against efforts by the decision-maker to be neutral and detached.

During the same session, Don Andrews, ~a professor of psychology at
Carleton University, outlined his study on the inter-relationship between the
personal attitudes of probation supervisors and probationers, their behavior
and practices during superv131on and recidivism patterns during a three _year
follow-up period. He began his address by stat1ng that his research clearly
demonstrates that, in Ontario at least, the most effective elements of
supervision are not legislated but discretionary. He then briefly described

the methodology of the research he has done in this area. The study first-

entailed an assessment of personal attitudes, dincluding:

1. sensitivity to people or empathy;

2. sensitivity to procedures;

3. attitude towards authority (law,(police,acourts);
4, anti-criminal attitude; ) ‘

5. self-esteem, -sense of personal adequacy,

6. level of anxiety, tensionj

7. maturity, adequacy of life-skills;

8. eaf;y experiences: positive or negative.

“The ' next focus of his research was the relationship‘ between these

~agsessments and the behaviour of probation. supervisors. The work  behaviour

examined -included:

commUnication practices;

. extent of pro-criminal statements;
problem-solv1ng/extent of help provided;
‘teferences to authorlty,
referrals to other services.

R W I
.

 The measurements of these factors were based on manager's reports, evaluations
of superv151on periods by probation offlcers, and probationers, and taped
] 1nterv1ews of sessions between probation offlces and probatloners.

In summary, the resu;ts which he presented indicate that officers who are
relatively sensitive to rules and procedures, who express pro-social attitudes

" during their sessions with prdbat'oners‘and who engage in directive, problem-

solving counselllng tend to be those who have a fairly high sense of self-
esteem and are relatlvely free of ten81on. Measurements of high sen51t1v1ty
to people, and low . ssensitivity to procedures, authority and criminal behav10ur

 tended to cortespond with a more open, non-dlrectlve,}"Rogerlan" approach to

supervision and less empha31s on- problem-solvipg.'

.;‘7
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He informed the audience that his studies suggest the following: a
strong direct correlation. between a directive, problemfsplv1?g approach t2
supervision and reduced recidivism amongst the high r}sK group od
probationers; a positive correlation between the use of auth?rltY and reduce
recidivism amongst the high risk group; and a positive qurélatlov between a
strong anti-criminal attitude and reduced recidivism amongst.the‘hlgh and }ow
risk groups of probationers. In turn there seems to ?e a dlre?t.correlatlon
between the empathetic, active-listening approgch to supervision gnd .an
increaéed level of recidivism; the higher the level of empathy and active
listening, the higher the level of recidivism. A :

The implications which hs drew from these Findings. are thaF Fhose
selected for the task of prob%tion supervision should be hlghl¥ soc1all?ed,
sensitive to rules, procedures, self-assured and able to use th?lr autborlty.
His studies suggest, he said, that training is eFFectiveein-lncge351ng the
level of performance amongst supervisors. They alsq suggest that supervisors

should identify the high risk probationers on their case load and direct most .

of their attention to them. He cautioned, however, that‘ to do. S0 vould
prdbably bring about some drop in the rewardshof a‘supe?v1sor's q?b since,
even with skillful supervision, the high risk group is more llkelx to
recidivate than the low risk group. A final implication which he drew from

his research findings was that the performance of supervision officers should

be monitored and effective behaviour rewarded. ;
The second session which focused on how discretion operates was 3?titled
"Organizational Structure and Depision-Making". The fi?st gpeaker ’ J:Qz
Eckstedt, a professor of criminology at Simon Ftraser Unlvers;ﬁy, sygges e
that the nature of an organization, like that of a living or?anlsm, is oft?n
fevealed by its responses to some form of intervention. He étgted that, in
the case of correctional systems, interventions that have consisted 0F~prog?am
initiatives and the introduction of new services have generally be?n easily
accomodated. iHowever, interventions that introduce changes in the phllosophy,
method or Style of correctional management hav? generally beenﬁsucpesqfully
resisted, He arqued that this resistance, which Acan be c?mpar?d to the
antibody. response of living organisms, suggests that interventlon“dlrecfeq at
the structure of the system and the decisionfmaking processlthreaten é v;ﬁal
aspect’ of correctional organizations. - This vital ?spectf accordlng. tp~
Professor Eckstedt, is the high level of individual discretion that exis s
within correctional -organizations and which stems from the lack of a ?%eaFly-
defined collective purpose in corrections. "Since it has not been possible ‘to

[
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come to any clearly-defined, collective. agreement about the purpose of
corrections . work," he stated," the nature of decision—making within correc-
tions organizations is, for the most part, dependent on the exercise of
individual discretion." He went on to state that "... it is not surprising
that there is resistance to any overall structural inndvation, particularly
structure innovations which attempt to create a movement away from individual
discretion toward corporately defined and enforced -goals."  The implications
which he drew from these observations are that any structural reform of a
correctional organization must recognize the nature of the organization and
Given this
decentralization will work more effectively than
In his opinion, any structural reform that is undertaken

should be directed to support the intelligent and informed use of discretion
by the people closest to the client.

14

situation, he argued,
centralization.

The .second speaker, .Tom Ference, a professor at the Graduate 'School of
Business of Columbia University in New York, .contended that discretion will be

exercised at all points in-an organization regardless| of what the policy

manual states.3 ‘He stated that the issue is, thgrefore, not whether

- discretion should or should not exist - it simply does - but how to achieve

system control over the quality of the decisions that will be taken everywhere

. in an organization, whether senior management approves or not. He pointed out

that the authority (the right to make decisions) and responsibility (the
obligation to make decisions) for decision-making can each be delegated but
accountability (the receipt of the consequences of a decision) cannot.
According to Professoir Ference, the result is that managers -must be
‘accountable for decisions that are made by others in the orgahization, a
situation with which many are not comfortable. Coupled with this is the fact

that most managers of not-for-profit organizations are professionals in the
field in which the organization operates and are more comfortable. doing than

delegating.  Their reluctance to delegate responsibility and authority for
deci$ion-méking is compounded by the fact that they will be held accountable

Forﬁdecisionsﬂmade by others, But, he argued, since decisions will be made by

- others, whether the authority to do so is delegated or not, the appropriate

task is to ensure that acceptable decisions are made.

He -argued tﬁatla second reason exists for delegéting the authority and
responsibility for certain types of decision-making and that is the nature of
information flow in an organization. He pointed out that three .Lypes of .
information are pertinent to decision-making: ‘

3
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1. preblem-specific information;
2. contextual information;
3. information about strategy.

He then pointed out that the rate of information loss is much greater
when the first type of information is sent from the front lines to the centre
of an organization than it is when the other two types of information are
channelled outward to the front "lines. The quality and timeliness of

decisions will be better he stated, if contextual and strategic information is-

passed to the front lines rather than attempting to send'_problembspecific
information to the management level. The conclusion he drew was that the task

of management is not to make individual decisions but to get competence to the

point in the organization where the decision will inevitably be made.

According to Professor Ference, the competence or ability to make good
decisions at any level in an organization depends on two key factors, ° The
first factor is a clear statement of the mission of the organization. Without
this, he stated, decisions will be made in accordance with an individual's
perception of the mission of an organization which may or may not coincide
with that of the senior management. - The second factor, we were told, is the
competence or ability to process information. He stdted that standards and
procedures can be used to improve the processing of information. With respect
to standards he stated:
in an orqganization are those that
objectives you are trying to accomplish.’

intellectually. reflect the specific

legitimate is that which reflects the needs of ‘the populatlon you ‘are trylnq
to serve, whether it is a customer in a profit institution or a client -in a
not-for-profit agency. Standards establish the minimum performance that is
acceptable.” He added that other mechanlsms For introducing process-
information- are in-service trarnlng and the profe3310nal quallflcatlons

process. -

NERY)

The addresses summarized above suggest that * while the actual use of = °
discretion is a difficult subject to explore,°some success: has been met in .
As we have seen, a number of theoretical models of de0151on-mak1ng“v.“

this area.
are being developed which may help’ to determlne what can be done to improve
the use of discretion. In the' next sectlon, we turn to the dlSCUSSlOﬂS that

pertained to the recent controversy ower dlecretlon and the factors that - have

contributed to it. “ : Avé - g e S

o

"The only kinds of"standards that -you ought to apply

The only objectives that ~are “
legitimate are those that reflect the mission and the only mission’ that is
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THE CONTROVERSY OVER DISCRETION

The factors that have led to the éontroversy over discretion and the
issues that are: 1nvolved were identified by several speakers. Al- .
'though the analyses varied somewhat, all. suggested that the contro-
versy stems from broad - soelal and pol1t1ca1 changes. and that -
concerns: over d1scret10nary power are not un1que to the field of
correctlons. _An erosion of confldence in profe331onals, a distrust

ST ‘of the power they yield and a crisis in the legitimacy. accorded to

our naJor social and political organlzatlons were frequently cited
as the factors underlying the current debate over discretion.

Y

The flrst speaker to address this 'subJect was Stewart Asqu1th4
lecturer at the School of Social ~Adminjstration at the University of
In his analy31s, the current concern with discretion is
not 31mply about the lack of rules to govern its use but may also reflect ‘more

‘gereral skepticism about -the 1deoloqlcal basis that informs decision-making.
To paraphrase the argument he presented the enormous power that profe331onals
in. the social welfare field have enables ‘them to impose -or transmit their
- particular concept of the social order in the prodess,.of making decisibns that

concern the re01plents of “their: serv1ces.; However, those for whom they make

”de0131ons may not share the values or. beliefs of  these profe331onals and

‘;consequently may -not” give : legitimacy to the: dlscretlon they exercisé.. The

'conclu310n he drew is. that what ‘may -be at issue is not simply a concern about
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accountability and control mechanisms but ‘the distribution of power and the
legitimacy accorded to basic social 1nst1tut10ns, such as the crimipal justice

sytem.

The subject was next addressed by John Hogarth; a professor of law at the
_ University of British Columbia, who began by stating that the conventional
wisdom within the academic cum policy-making_community is. that discretion is
bad and should be confined controlled and structured. He described: this

attitude as part of a much broader socio-cultural change which consists of a -

transition from status to contract based relationships in society. In his
assessment, this transition is occurring in all aspects of social life includ-
ing: marriage, parenthood, children's rights and labour relations. This
change, he Stated, is taking place at a time when people cannot recognize or
evaluate the substantive quality of decisions, a fact that has resulted in a
retreat into form, indeed a triumph of form over substance. @

During the question and answer session that followed these addresses,
Charles Reasons, a criminology professor at Simon Fraser University), stated
that the problem of discretion stems from the imperialism of professionals and

of treatment. He agreed that there is a crisis of legitimacy in our social

institutions and maintained that those who are clients of these institutions
now argue that things might not be worklng.
yln the session entitled "The Controversy over Delegated Authority",
Michael Prince’, an a53001ate professor of public administration at-Carleton
Unlver51ty, spoke of the meta—controversxgthat surrounds the controversy over
discretion - the debate over what the problem with discretion really is. ‘Hé
asked us to consider whether the problem is one or more of the Following

unease at the growth of discretionary power in general the loss of parllamen-s

tary control over governmental decisions; the lack of public knowledge and
openness surrounding the.process of delegation; concern over the potential for

abuse of discretionary power; concern w1th procedu1a1 and/or substantlve~

fairness. In his opinion, much of the cont1oversy is conceptual in nature and
questions of ‘an organizational, legal and : Lcedural nature are ' secondary

issues. The real dilemma facing us stems from the fact that discretion is®
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of human nature and, he said, for them, politicians and bureaucrats cannot be
trusted- other people are more willing to trust public officials,

In the session, "Confining Diséretion: Are We Headed Towards A More Just .
System?", Don Gottfredson,6 Dean of the School of Criminology- at Rutgers
University, New Jersey, spoke about the controversy over dlscretlon in the
United States. He stated that the trend towards a reduction in discretion,
particularly with respect to the judiciary and paroling authorltles, is but
one’ aspect - of two more general trends, the first of which relates: to the
fundamental purposes of sentencing and parollng, the second towards greater
determinacy' in sentences.r In his assessment, American’ correctional  systems
are experiencing a shift away from the utilitarian’ pr1n01ples of sentencing
towards the principle of retribution or deserved punlshment Punishment in
the latter case is justified strictly on moral grounds and not on grounds of
effectiveness or wutilitarianism. He stated that this trend, and the one

" towards greater determinancy in senten01ng, stem from a perception that the

system is not effective. in meeting the a1m of rehabilitation and' that enforced
treatment and uncertainty as. to sentence length are unfair. Sentences based
on the jast deserts concept rather than on rehabilitation call for a greater
emphasis on similar treatment for similar cases. - The dlscretlonary powers
Justified by individual treatment are no longer considered necessary ‘and, in
the opinion of many, he stated, are a threat to the equitable handling of
cases. Slmllarly, the move towards, determinate sentencing involves a
reduction in the discretion exercised by corréctional officials. Professor
Gottfredson concluded his remarks with a refei ence to David Rothman who has
suggested that while the concern aver equity d fairness are laudable, in
proposing these reforms, this generatlon of refo;Lers has inadvertently pitted.
rlghts against needs, '

. During the session entitled, "The Climate of the Times and its Influence
on Discretidn" Charles Gordon, an associate professor of sociology at -
Carleton Un1vers;ty, -provided additional support for the ‘argument that the
concern over discretion stems from a low level of trust in ‘our maJor pOlltlcal
and social institutions. = This low level of trust might stem from the fact
that our dinstitutions are ‘unable to meet the widely divergent 5001a1, economic

P e N A e Ry L e I ]
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seen on the one kand as an evil and on the dther as something that is essen- and’ polltlcal interests that exist today. He noted that the low level of
- tially good - In the former case, discretion is regarded as a threat to indi- S trust exists internally as well as externally in the case of our correctional:
:é FVldual rights; in the latter, as the necessary means to achieve creativity in }l 5 .institutions. Staff do not trust inmates, nor 1nmates staff, Moreover,'lnv
g & public policy and administration. Behind the controversy over discretion, he B many instances the staff does not trust management and vice versa. He stated :
PR B stated, is a conflict over.human nature.i~Many people have a pessimlstic view e h B » ’ : s
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that under such c1rcumstances, the delegatlon of dec131on~mak1ng authorlty or

dlscretlonary ‘power is likely to be resisted., The' low level of trust that

ex1sts externally ultlmately generates demands for laws to curb dlscretlonary
pOwWers.

The factors - that have 'contrlbuted ‘to  concerns over correctional
discretion in. Europe were then dlscussed by 01¢ Ingstrup, a Danish- prison

warden and the President- of the Standlng Committee on Prison Regimes of the

Council of Europe. He stated that the unionization .of correctional staff and

the formation of inmates' rights groups in Europe has led to pressure for morev
deleqatlon of dec131on—mak1ng authority. He described the tension surrounding

discretionary“power in part as a reflection of "temsion between those who want

..a voice ‘in the correctional dec131on-mak1ng process and those who are

reluctant to delegate dlscretlonary powers. -

In his address,‘ Sigmund de Janos, a 'communications and technology

consultant, added another dimension to the argument that a crisis‘nofr'
confldence underlies. the controversy over discretion. = He argued “that . the:

impact of .technology ‘and mass communications - partiCUlarly that = of
television - has contributed to an erosion of confidence in'our social values

and institutions and, in turn, has led to a general sense of cynicism and.

mistrust.

o

o

: The foregoing summarizes the analyt1cal assessments of the controversy
over discretion that were given during the Conference. In the: next section,

the: dlscu331ons that pertalned to spec1f1c problems assoc1ated w1th discretion
are rev1ewed

&

o

“SPECIFIClPRUBLEMS ASSOCIATED WITH DISCRETION

o

To resolve the'controversy over discretion we must, as Michael
. Prince pointed out, determine what the spe01f1c problems associr-
" ated w1th discretion are and what factors give rise to these prob-
°f_1ems. In the preceding section, the discussions about the nature
of the controversy over discretion and the factors that underlie
the over-all debate were recounted. In this section, the specific
problems associated with~discretion that were presented for con-
sideration during the Conference are reviewed. The remarks
_ selected for inclusion under this heading pertain strictly to dif-
f1cu1t1es ascrlbed to discretionary power and not to the measures
that have been or might be implemented to circumscribe or improve
 its use. The discussions -about mechanisms to curb or control dis-
~ cretion are‘presented:in_two later sections.

In the opening session, Stewart Asquith a lecturer at the " School of
Social Admlnlstratlon of the Unlver51ty of Edinburgh, spoke about two problems
that are assoc1ated ‘with discretion, each of whlch stems from the recent
influx of profe581onals from  various backgrounds ‘and: d1301p11nes into our

government and social agen01es. The fact that there is no consengus ‘about the

objectives of social serv1ces amongst those who provide these services results
i,

in 1ncon51stent dec131ons. Moreover, theflack of consensus may lead not only

to 1ncon31stency from one decision-maker to the next but to decisions that are

inconsistent with the official obgectlves of the system. Ind1V1duals who
- belong to powerful. profe331onal groups. and who do not agree with the otf1c1al ’
' obJectlves of the system mlght, 1ntentlonally o not thwart these obJectlves.

Durlng the ~same se331on, John Hogarth a professor of law at  the
i,Unlver81ty of British Columbla, stated that the: problem is not one of too much
,dlscretlonary power in< ‘the correctxons system. In his opinion, the problem is
- ‘that line staff do pot have enough power and he stated that "There are more
" bad deyislons made because of the lack of . dlscretlonary power than there are

: '457
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‘bad decisions because of the abuse; of discretignary power".

~quasi-legal power.
‘balance between the principles of legality and equity on the one hand and the

-decision-making, according to Mr. Leadbeater, is that of gquality.
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The third
speaker, André Normandeaug7 professor of criminology at the University of
Montreal, stated that totally unfettered discretion leads to the imperialism
of discretionary power; the opposite extreme is the imperialism of legal or
The  problem, therefore,:’}s to establish the delicate

individualization of punishment and the discretionary power it implies, on the
other. ‘

In the session;t "The Controversy Over Delegated Author1ty", Alan

Leadbeater,B Assistant to the Vice-Chairman, Canadian Radio-Television and .

Telecommunications Commission, stated that acceptablllty is one problem

" associated with administrative decision-making and one of the main reasons

that acceptability is a problem is the phenomenon of goal substltutlon. The
official, formal goals of an organization are frequently not the oanes it
actively pursues. -Goal substitution results because the tendency vof
organizations is to attempt to minimize strains and maximize rewards and that
dynamic generates goals of its own. "For example", he stated, "efflc;@ncy
often becomes the goal which an organization is actively pursuing."w He went
on to p01nt out that efforts to reduce outside criticism might also result in
goal substitution. The second problem associated with
Decisions
of quality, he argued, are not achieved simply by -observing the procedural
requirements of the adversarial, adjudicative method. "While fairness is not
a foil to quality decisions," he said, "it can come into conflict with quality
when it is assumed to be best served by observing the procedural requirements
of the adversarlal, adJudlcatlve method".

During the discussionvperiod,'one member of the audience stated that what

is most disturbing about discretion is how often admlnlstrators fail to reveal
or provide the reasons for their decisions. "The use of formula words that
have survived judicial review does not lead to the growing evolutlon of norms

in any institution", stated the delegate.  Another member of the audience

pointed out that whenever there is a review process, decision-makers will try

to structure their decisions in such a way as to avoid being~overturned and

Y

~,
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~decisions about which laws to enforce and when.
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that may mean couching the decision in words known or thought to be acceptable
to the review body. .

In the sessiont,"ConFining Discretion: Are We Headed Towards a More Just
System?", Bill McGrath;‘then‘Executive Direetor of the Canadian Association
for the Prevention of Crime, ‘pointed out that -one form of discretion is

policy-setting and policy can take the place of the law, one example belnq‘

He also pointed out that one
of . the serious problems with discretion.is that it can open the door to dis-

crimination. Yet another problem, he stated, is that the reésponsibility of
exercising discretion frightens many individuals and. precipitates what Eric
Fromm has identified as a flight from freedom. In such cases, we automatlcal—
ly seek the security that is offered by regulatlonq. In his oplnlon ‘most of
the problems associated with discretion stem from ttevlnablllty of staff to
handle a given situation competently. During the discussion perlod that fol-
lowed the speakers' presentations, one of the delegates, who identified him-
self as an ex-inmate, commented that from the perspective of an inmate the

problem is not too much but too little discretionary authority in the hands of

front-line staff. He stated, "too clearly in the area of ‘discretion, partlcu—
larly with line staff - 013351F10at10n officers, parole officers, 11v1ng unit
officers - there is not enough dlscretlonary power". He went on to ‘say, .f°y

are dominated by policies made by administrators and there 1s a definite les-
sening in.the use of dlscretlon"

The: need to ensure that discretion is exercised in.a way that is accept-
able to the public and the problems related to this requ1rement were ‘the
oUbJECt of con31derable discussion during the Conference. Some of the
comments pertaining to this particular problem have already been cited. A
number of other statements were made on this subject.. During the session,
"The Climate of the Times and its Influence on Discretion", 01& Ingstrup,9 a

-,.Danish prlson warden and the Pre31dent of the Standing Committee on Prison
.Regimes of the Counc1l of Europe, stated that the. political and publlc

requ1rements not to make a mistake are higher in the field of publlc

admlnlstratlon than they are in the management of private sector .organiza-

tions. As a result, decisions must be easy to explain and the ‘means by which
the decision has been taken must be ‘explicable and seem fair to the person in
question. The role of the public -in determlnlng whether- ‘an administrative
decision is copsidered acceptable or not was also discussed in the session on

9

Forlthe.full'text of this address, see Part 1I.
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 the exer01se of - administrative diseretion and the partlclpants generally .
’agreed that the publlc S - perceptlon is a key- Factor in determ1n1ng whether or
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~ lawyer in obtaining information from® ‘correctional authorltles.-
were confined to the federal parole system and were Sharply critieal of the > :
way that parole officers and Board Members use thelr dlscretlon to dlsclose R

- 19 -

The problem, it was concluded, is not the
existence of discretion per se but the need to improve public unde;standing of

the  decisions that are made and to achieve decisions that “are publicly
acceptable.

not a decision is acceptable.

During the session "Inmates' Righte: The Case Law and its Implications
‘for Prisons and Penitentiaries", Michael Jackson,10 an associate professor of
law at the University of British Columbia, commented that the problem of the
erosion of legitimacy stems from the worst abuses of dlscretlonary power and,
even if they do not represent the full picture, it is those abuses that inform
people’s perception of imprisonment. He stated that "the(morst parts of a

system poison the attempts of those who are trying to achieve the best in a
system".

In addition to the problem of public acceptability, another problem cited
was that of meeting the often competing oebjectives established by government
itself. In the session, "The Discretion of Policy Makers", Tanrer Elton,
Director of Criminal Justice Policy for the MiniStry Secretariat of the
Solicitor General of Canada, pointed out that the discretion of pollcy—makers
dlffers from that of other. correctional workers in that it affects the system
at a macro rather than a micro level. The problem confronted by those
responsible for policy recommendatlons is that the recommendations must often

reflect the competing economic, social and political goals of goyernment
policy. ' ' ‘

The problem of openness and disclosure of information was - another issue
that was raised ~during ‘the Conference. . Durlnq tie session, "The Discretion of
Policy Makers", Ted Harrison, The Vamcouver Regional Director of . Corrections
for the Ministry of the Attorney General of British Columbia, observed that it
is difficult to be fully open about pollcy or decisions if "and when they
involve sen31t1ve issues such as an individual's performance. In: the se831on
that .dealt dlrectly* with- this- subject, "How Much -Openness Can the System
Tolerate?", David Cole'T was asked to discuss his. experience as a pract1c1ng

His remarks
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information. The problem, as he described it, 1s one of power tripping by
those who hold the power to disclose information. He stated that "...parole
officers, and to a lesser extent, Board Members regard issues surrounding the
disclosure of information at best as a nuisance and at worst as threatening to
what Chief Justice Laskin has referred to as a tyrannical authority." He went
on to say that it is simply a contemptuous attitude towards the dignity of the
human being to base decisions about freedom on information that is not
disclosed.

He attributed the refusal to disclose information to two factors. The first
factor he discussed was the presence of some individuals "...who derive almost
sadistic pleasure from their power over parolees...". But this, in his
opinion,;is.a,problem limited to a few- individuals and does net account for
most of the difficulty in obtaining information. The more significant factor,
in his opinion, iS»confUSion and a sense of threat amongst parole supervisors
over the whole question of disclosure.

" He went on to identify three specific problems that confront the lawyer
who is trying to obtain information. The first is the unwillingness of parole
officers to release information gathered from the police. The second is the
frequent refusal to release information gathered from third parties and the

- third problem is the general refusal to release information provided by mental -

“cannot  be tested,
'decisions

o (;

health officials.

He noted that the refusal to release police reports is particularly

’perplexing»since the police are willing to release such reports themselves.

Moreover, he pointed out, in Ontario there are legislated measures to ensure
that ‘all relevant information be provided to the defence. With respect to
information obtained from third parties, the problem"created “is that
allegatlons made, for example, by a spouse are not disclosed and therefore
yet they may form the b331s for a. particular release
~1In géneral s he noted, two reasons are glven for not- d1501051ng
psychiatric and psychological reports: protection of the person who made the
report is one; the other is the argument that the release of such information

could adversely affect the . therapeutic. relatlonshlp. That this argument opens

‘the. door to profe851onal paternallsm and is not - acceptable is, he ‘stated,
~supportéd by the Krever Report on the confldentlallty of health information.
- In summary, he arguad that the refusal to disclose information results in a
"oaternallstlc manlpulatlun of information which violates the duty to act®
- fairly and leaves the 1nmate in a dlsadvantaged pOSlthﬂ when' 1t comes to
'presentlng hls case. % : :

The next vspeaker to address the questlon of openness - in correctlonal
systems was Brlan Polllck, then Executive Dlrector oF ‘the John Howard Soclety
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of Alberta. In his opinion , total openness'or disclosure is impossible in
today's correctional systems in Canada. That is so, he argued, because
openness 1is a threat to the very basis on whlch the systems perceive
themselves to be operating. According to POllle, openness is not simply an
action or a series of actions but much more - it is a phllosophy 1t is, he
stated, a belief system that is essentially predlcated on a positive attitude
towards men in general and to the clients of the system in particular.
Openness demands both clarity of purpose for the whole exercise of discretion
and is predicated on an absence of fear. He contended that there is a basic
lack of understanding and.-.a ‘confu51on as to the purpose for hav1ng

‘discretioiary decision-making. powers in corrections, a point of view, as we

have already seen which was shared by a number oF speakers and delegates.
He identified three JUStlflCBthnS for dlscretlonary power :

i) the humanization and individualization of judicially ordered
dispositions in order to minimize the damaging effects of incarcera-
tion and contact with the system; : :

ii) to control offender behavior in order to make 'the system ‘more
manageables o ‘ 0

iii) to alleviate unusual or undue stress on the system, an example of
. which is overcrowding. : :

He then stated that, if these ratlonales or purposes are confused or if
the people who exercise dlscretlonary power are not aware of the reasons they
are doing so, it is difficult to be open about discretionary dec131ons.
Moreover, in decisions based on the second and third rationales it is almost
imperative to" be covert ‘rather than overt simply because they involve

dec131ons based not on invididual needs but on the malntenance of the system.‘

. In hlS opinion, the second and by far the greatest factor preventlng an
open system is the ever present state of fear. The very nature of the system
works against a positive view of. the offender; it breeds a sense of paranoia
amongst those who work in, manage or are polltlcally accountable for the
correction systems in Canada.  He argued that, in such. a cllmate, Openness is

not likely to flourish. The third contributing factor which he identified is

that -the purpose of the correctional system has never been’clarified. The. old

punishment versus rehabllltatlon argument has -never been decided. Instead,b

according to Mr. Pollick, we simply.try to make the system all things to all
people. In his opinion, the fourth factor that mllltates agalnst openness. is
the tradition of secrecy in correctlons. The two remalnlng factors, in his

opinion, -are- the fact “that the management and admlnlstratlve levels are '
'polltlcally vulnerable and that we. are: currently in a state of tran31t10n in

which the old staff -and’ inmate . roles -are no longer valld._j He argued - that

22
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given all of these factors, it is not s&rprising that there is an overall fear
which is ekxpressed in a negativeness that discourages the taking of risks. He
concluded. that the problem is not with discretionary powers per se but with
the mood or mentality that prevents the proper exercise of discretion and in

turn, prevents ‘the open, unguarded disclosure of 1nformatlon that ' should
accompany the exercise of discretion. '

Two implications of a lack of information for society as a whole were .

suggested by the next speaker, John Braithwaite, Deputy Commissioner,
Communications, Correctional Service of Canada, who stated that the lack or
curtailment of information creates a society that is unable to discern
critical differences and is incapable of exercising real discretion. The
public-is left unaware, he said, of the possible choices or“alternatives and
the ultimate effect is a corrosion of the total democratic process. The
question of openness and the exercise of discretionary power were also the

 focus of discussion in the session "Simply Sensationalism? The Press as a

Watchdog". The argument that a climate of fear and secrecy and an inability
to clearly state the purpose and obJectlves of correctional systems stand in
the way of openness was endorsed by the two Journallsts on the panel: Karl

" Polzer of the Whig Standard in Klngston, ‘Ontario and Gerry McNeil from the

Ottawa Bureau.of the Canadian Press. Karl Polzer stated that, as the
Journalist responsible for covering penitentiaries, he has found that he has a
three-sided organism to deal with. It consists of staff, administration and

finmates. The inmates, he has found, tend to'exaggerate.‘the administration in

his assessment is quite open but lies when it has to and the staff are

//extremely secretlve, partly, he belleves beoause they have been mistreated by
the media. The problem that arises when information is not revealed,

accordlng to Polzer, is that balanced coverage becomes increasingly difficult

to prov1de.

Durlng the same session, Gerry McNeil °tated that from his perspectlve as

- a journalist and from his experience w1th the Parlramentary Sub-Committee on

Prisons and- Penltentlarles he has concluded that those who come into contact-
with the crimipal Justice system are dealing with a very power ful qovernment
force .against which they have virtually no legal protectlon, and no F1nanc1al

‘resources with which to protect themselves. His own view 0%

the system is
that we all have to be 'on guard against powerful government;l)organlzatlons
and that it is khe respons1b111ty of all citizens to guard agalnst “the misuse
af government power.. Unfortunately, he stated few 1nd1v1duals have the
flnanc1al resources or knowledge requ1red to resist abuses by the system. :

&

Durlng the. se551on, '“Testing_ Controls: Are Review,vMechaniSms Effec-

"tlve7" Llsa Hobbs, a Member of the National Parole Board, identified four

SPBlelc problems assoc1ated w1th dlscretlon that are brought to the Internal
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Review Committee of the National Parole Board. The type of  compla%ntz
feceiVed suggest that the problems inmates have with the discretion exercise

by the Board are:

&

&

1 Inadequate preparation aﬁd/or presentation of their cases;
2. Unsettling attitudes on the part of Board Members;

3 Board Members are unable or unwilling "to “perceive the changes
inmates feel they have undergone. : ‘

4, Decision was based on an error in fact.

In the session "Accountability Measures for QorFections", Brad Willisi?z
a practising lawyer, identified qnfairness, ineffi?lenqylﬁpd la?k oifpu %z
accountability as the three major problems aSSOCLated wlth discretion 1k_
corrections. He contended that these problems stem not 51Tply from the lzct
of rules and regulations or from the lack of a clear gtatement of purpos? u
also from the degree of separation that exists in anadé between theds§::
tencing, or adjudicative, function on the one‘hand.and imprisonment, og.a.m%c;
istrative, function on the other. In his Opinloq, as a result.of the t}sgunto
tion between the tiwo, judges have littlevknowledge.of the‘lnstltu zz&ir
which they sentence offenders and correctional‘authorltles have the F: 1s;
cretion to make a number of decisions that ultimately dete:mlﬁe‘the ng-urq ant
severity of the punishment. He argued that the sentencgvpronounced 1nfcour_
has limited relevance to the conditions of iwprisonment or the length of sen-

tence for any given individual. Thusj in‘his opinion, the deterrent effect of

criminal sanctions is highly arbitrary. Because the court cannot control

either the "announcement effect" of a‘punishMent nor the'puni§hmenF that willu
actually ‘be - inflicted; the public has no idea what any sentenq? :eally me?ns-
* to a convicted offender. He stated, moreover, that the practice of sentencing

pecple to institutiens rather than specifying puﬁishmen?g leads to a number of
for example, incarceration deprives heterosexuals of

i}

incongrous results:
their normal sexual activity.but not homosexuals.

[

According: to Mr." Willis, a further problem that results from the

disjunction is that judges do not have adequate information before them in.

passing sentence. He contended that, in sentencing an offender who has a

& . . 3 .
previous record, neither the offender nor the judge in a Canadian court

B

normally has access to an” adequate report of the: facts surrounding previous s

S, : 3 ‘.~'
offences, the nature and effect of previous punishments, or th? qffender s

) N

2. For the full text of his address, see Parﬁ 11,
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conduct in the interyening period. In his opinion, Jjudges would not likely
tolerate such a state of affairs if ‘their involvement coritinued past the
sentgncing° announcement , He stated that, if there is a body of expert
knowledge uniquely applicable to the punishment process and which all judges
should possess, we do not yet have the faintest idea as to what it might be.
Nor,; he went on to say, are we likely to develop any reliable body of
knowledge as long as we continue our present practices: namély, sentencing
offenders to institutions in which they will not necessarily be kept, for

retrospect.

The problem of discrihinatory practices in the exercise of discretion was
‘raised by Christie Jefferson23 Executive Director, Elizabeth Fry Society of
Canada, during the session "The Exception to the Norm: Women. in Justice". The
fact that the majority of those who end up in prison are the powerless. in
society ~ the poor and minority groups - is, she suggested, evidence of the
need to examine the role of discretion in the process of selecting who to
charge and prosecute, who to g2nd to prison and who to conditionally release.
There is also evidence to suggest that women are subjected to the discrimina-
tory use of discretion in our criminal justige system, some favourably, others
unfavourably., In: her opinion, the disproportionately high number of poor and
native women in our prisons suggests the possibility that a discriminatory
bias against these women is exercised in the system. Ms. Jefferson stated
that the conditions to which poor and” native women are subjected within the
prison lends further support to the suspicion that they: are discriminated
She suggested,that several factors might account for the discrimi-
natory use of discretion in the case of some Ffemale offenders including a
general™lack of knowledge amongst criminal Justice officials about the social
services available to natives. A second possible factor is the absence of
women and native administrators in the system and a general lack of sensi-

1‘tiyity to the needs of female offenders.

The foregoing summarizes the discussions that pertained to the‘ébecific

problems associated with discretion and the factors that give rise to them.

Stated briefiy,-thé’préblems associated with discretion that were identified

during the conference were inCOnsiéﬁencies”in decision-making between various

i

‘ CQqungnts(oflthé;griminal>justiceﬂsystem; the ‘lack of openness in decision-

mékiﬁg;ufhe'substitutiOn of policy for law and discriminatory practices in the
Another and quite different problem identified by some

b
e

13 For the full text of this address, see Part 11,
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i speakers was. the. lack “of dlscretlon at key pomts in: the crlmlnal Justlce - ‘ 8 i “
system. The most frequentlv cited. explanatlon for - the problems- associated el A 8 ‘ “ .
o ‘with discretion was. not the pexistenfe of discretionary power per se.nor the- e : : ,
: : absence of‘ rules and regulatlons but . the lack of -a- clear purpose or 'mission D : @ ‘. o 4
I “within the! criminak "justice system. Accordlng to many -individuals,’ the lack ‘ : i ’ J o .
‘ .of a commonly understdod purpose results in the exercise of discretionary - . o i 1 )
power on the basis of personal values, public opinion and system qoals rather - s rel Y
than legitimate and clearly established pr1nc1ples. :
The following sectmn summarizes the discussions durlng which the types S ‘ i .; S (, >~
of mechanisms currently being 1mp1emented to curb or improve the -use of ) i E W n
dlscretlon were 1dent1f1ed and described.” - : o | \
o N 5 i N e o o 3 \ ’ N %
: “ " “ R
. 8 ' MEASURES THAT ARE BEING IMPLEMENTED TD CURB OR IH’ROVE THE USE OF DISCRETIUN i
| IN coRREcnnNs Tt e - R
u A wide variety of -measures have been developed in ‘ response ‘to
a : ‘ ’ : cunplalnts d)out the use of discretion in’ corrections not only. in
T s < " Canada but'.in most: Western countnes. . Some of the measures that .
. ° . :z'haveo been adopted pertain to the procedural element .of decision- k
: ) . s N making, others to the substantlve. ~The following.section presents .\
) ; - the "descriptions that were given durlng the Conference of various » -
< ] . - mechanisms currently bemg implemented. - The first part of this '
! ( ; . 1L ) o sectlon reports on dlst‘ussmns about measures that are . bemg
J “ . "~ 3 Lo : ‘ ,lmplemented in countnes other than Canada. The next’ part reviews. .
Loa v s : oo the d1scu3310ns that took place concerning. such’ mechanisms - as e
( . . i standards and - accred1tat1on, parole gu1de11nes, parllmentar,y e
;: e . s accountablhty and 1nterna11y pronulgated rules and regulations. In R
" - Tl ' the final part of this.section, descmptlons of recent developments
“ . . AEE R in case law md the duty to act f‘turly are rec.ounted. §
N ; Steps That Have Been Taken in ﬂther Countm,es i T
% L - awstrnii et i B R ; ] . . : .
v f: T o ..dn the: sessmn entltled "Structurmg Dlscretlon Through Rules, Gu1de11nes ' .
.f ] g : .._"and Openness“ Stewart . Asquith, ‘a lecturer at _the . School - of Social ,
; - . ; o SR b e ,,Admm.lstratlon of‘ ‘the- Umv_ psity..of .Edinburgh,. provxded -an..account- of the
] B - ” ,' ‘measures . that “have been Jmplemented to. control the use of dlscretlon by | 2. 0
’ R o e "Scotland's Ch11dren s Hearlng System - énd the - Scottish Parole" Board. ~He . ¢
; : . ’ o a ; 5 ? @ n_c,lnf'ormed us that the Children's: Heamng Commlttee was est;abllshed in 1971 on
1 » ’ ) s e several pnemlses 1nc1ud1ng the f'ollow:mgq O e
‘ & :‘ ) . : ol . . ; - ; 5 . . » . )
i b ! . : ; s
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childreh who comhit offences are‘an”need and are no different than other
needy  children; ‘

- the judiciary;is not. competent in;assgssing negds;\' =
- the court is an inappropriate setting for handling'children;
- decisions about: the needs of young offenders should be made by a

specialized body coperating as a tribunal whose only function is decisions
about the needs of children who have committed offences.
" He stated that the Ehildrenfs'Hearing‘Tribunal is not a court of laws
questioné of fact must be referred only to a court of law. P%nltlve measures

are not available to the Hearing Tribumal. Furthermore, children’ and parents

are not entitled to legal representation. He informed the audience that “the
Tribunal decides, on the:basis of school,“police and psyChiatric reports,
whether the child should be given compulsory® measures of cgre,. éuchf as
supervision or residency in a community centre. = The ultimate decision, we,

were told, rests not with the professional social worker or the psychologist»

but with lay membets of the communityﬂ‘, 

Y

> He went on to.describe thé_yéy in'whiéﬁ discretion is exercised iﬁqthe~
_ Children's Hearing System. Anref?ort is- made to ensure high visibility in the

decision-making process by holding~0pen,;infofmal discussionsniﬁrthe presence
of the client. He noted that discretion is exercised with care but that there
-are prablems. For example, he said, due‘to the informality,?f the hearlng,
the few legal requirements that have ,been applied tend to‘bg }gnoredf ;Onefgf
these requirements is to make the child aware of the case asalnst'h;m or her
to ensure that, if the case i§ refuted by the accused, it will be referred to

‘the court. A second problem is the canflict over what criteria there are for

a review. Some argue that procedural violations. alone constitut?,gnpgn§s.for
appeal. Others claim that the sheriff can“int%rvene in su?staﬁtlye decls%ong
and  that the sheriff's court has the .right to determine. if appropriate
* intervention H%sv'been ordered and  the 'child's :ights respected. The

" situation, in his opinion, ultimately 1éaves‘littlé'proteqtidnAFGrichildyen

=

and their families.

© “In the- seSSibn;f~"The"CIimatefvbf{“the”.IimeSriand,41tsf»lnfluence:’on
nvDiscretioh“5v 01é Inqstfup,“‘President' of‘;thgk‘Standing ‘CommlFtee ‘gp P:;son,
Regimes ‘6f the Council- of Europe, described thQ‘Danish correct{?na£ sygtgm as
one ‘which has a high degree of power delegation  and a high degree of .

_discretion at the front lines.. He stated that'an active information policy
‘was deve&oped in order to cféate'aﬁgene:al unparstandingﬂof»thg sy§§em's
policies. ' SiAce then, in his opinion," the ~administvation has bee?  less

=
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vulnerable. to public criticism. In ., his assessment, changes in ‘the
distribution of discretionary power in European correct%onal systems have been
influenced by the recent unionization of the civil services of many European
countries. - The unions have ~pressured their .governments for greater

“ involvement of union members in correctional -decisions.  He informed the

audience that one consequence "has ‘been the delegation of more discretiopary
~ power down through correctional systems. - Some administrators, he stated,

regard this as a threat to the maintenance of efficient management, others
welcome it. " ’

Lo Accofding to Mr. Ingstrup, - another development peftaining to discretion
in corrections in Europe has been the emergehce of inmates' rights groups and
deménds for more :precise clarification of the legal rights of inmates, faster
treatment of their applications, and moré inmate participation in the

< structuring and planning, of daily .living schedules. Another change in the use

of“discretiop in Denmark has been the development of more on-the-job training

‘programs to improve the ‘Gtaff's ability to make, decisions. He stated that a

greater feliance on front-line staff has become necessary in view of the

economic constraints under which European ' correctional systems mast now
‘operate and this situation has in turn forced prison administrators to find

- means of improving the use of discretion by staff members.

a

§tepsiBeing“Taken to Improve or Control the Use of Discretion’ in Cénadian

- Correctional Systems g

In the session «on standards and accreditation in corrections, Glenn

Angus, Project Director of the Standards and Accreditation Project . of the
Canadian Association for the Prevention of Crime, pointed out that standards

“have .been around as long as .there has been a field of corrections. He

commented that the ‘existence of the visiting magistrate in 18th century
Britian ciearly implies that there were standards: to enforce. One hundred and
eleven years ago, the American Prison Society prepared a. declaration of
‘principles and sixty years later these .same pripnciples were reiterated. That
set of::principles, he statgd, is the Fonerunnerf'of~4todayYs .standards and

accreditation process. He stated that the American Corrections Association -

has produced manuals on standards for the last thirty years but that their
proper abplication has: -come - about only«'recéntly with the development of
éccreditation. The Correctional Service of Canada is now committed to the
American accreditation process. He argued that correctional standards allow
us to measure -and compare, the quality of servibecprpvidedzby correctional

aggncies: , o N I R x g

2

« Mr, "Angus ‘went on to describe ‘the process by which the Canadian

fAssociatiOn for the Prevention of Crime has developed a set of standards for
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Canadian correctional systems. He informed us that sixteen WOrking qroups
had been established, five of which worked on standards for institutions, four
on organization and administration of government and non-government correc-
tional agencies, three on gommunity residential centres  and  community

“correctional centres and two on releasing authorities, including parole boards:’

and temporary absence granting authorities. The’ standards . will undergo a
process of revision after having been appraised by the correctlonal groups and

" agencies that will be affected by them.

A second important mechahism that is used to limit discretion . is
parliamentary legislation. In the session, "The Discretion of Policy. Makers",

.Ted Harrison, the Vancouver® Regional Director of Corrections!of the gttorney‘

General of. British Columbia, pointed out that there are various forms of

legislation that govern us: depending on our particular role in the system.vga

These statutes include the Penitentiaries Act, the Prison Reform Act, the
Corrections Act of British Columbia and the Parole ‘Act, to name but a few. He

.noted that there are also pieces of leglslatlon such as ‘the Jud101al Review

Act that place some llmltatlons on the use of dlscretlon.

Another measure that has been implemented-in.some parts of Canada~to

‘oversee the use of discretion is the office of the ombudsman, In the session,

“Testing' Controls: Are Review Mechanisms Effective?", Linda Bonin, an

official of the. Ombudsman's Office of Ontarlo, descrzhad the authority and

function of this office. She pointed out ‘that the Ontarlo Ombudsman: is one of

" nine leglslated ombudsmen in Canada. The ombudsman is independent - from the

Government of the day and has the authority" to investigate the acts, omissions
and dec131ons of all government agen01es and . departments. ° She further
informed us that the ombudsman's duty is to reconsider decisions after making
an impartial investigation into them but the office ‘carries no authorlty to

enforce recommendations. She stated that the office has access to internal.’
files, can summon and . cross-examine w1tnesses and has the rlght to enter . the i

e

prov1nce s institutions.

. Ms. Bonin also inFOrmed us that ) 1980 81, almost two thousand of the wm.,nw.m;,;

complaints received by the Ontario Ombudsman pertalned to the correctlonal
system. While the ombudsman is responsible for areas other than corrections,’

the largest number of complalnts 1nvolve the correctional system. Accordlnq ,
to the speaker, these complaints range from the trivial, such as objections to

cold toast, to the serious, including charges of ‘assault. She stated that

with respect to the correctlonaL:system, there are two srgnlflcant factors
that affect the ombudsman's role. The first is that correctional 1nst1tut10ns ‘
~are governed by a short statute ‘and a set of regulatlons, both of whlch ‘are
broadly worded and give the .warden wide d&scretlonaryqpowers. ~The - second”
factor is that ‘the correctional - system has developed 1nternal review
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~ mechanisms. whlch inmates are instructed by the Ombudsman's offlce to use

before turning to it.

Anothgr review mechanism that is Used to control dlscretlon in  the
correctional system is the federal Correctlonal Investlgator s Office which
was established in June, 1973 under Part II of -the Enquiries Act. The role of
the Correctional Investigator was described by Ed Mclsaac, an official of that
offlce. He pointed -out that there are four officers in the correctional
investigator's office each of whom is responsibie for ten to twelve
institutions which they visit every four to six weeks. Some visits are
announced, others are not. The officers review the informaticn on which
decisions are based and assess the final ‘decision.
Correctional Investigator has powers similar‘ to those of the ombudsman
including ‘the right of access to files, the right to visit institutions and
the "right. to private correspondence with inmates. The Correctional
Investigator has the power to make recommendatlons but has no power to enforce

a remedy. Mr. Mclsaac pointed out that the.Correctlonal Investigator is not a

replacement for internal review.  Inmates are advised by the Correctional
Investigator to go through the internal review process before appealing to the
Investhator s Office, Recommendations for policy change are put forward by
the Correctional Investigator in the Annual Report of the Solicitor General
which is tabled in the House of Commons but the Investigator's Office is not a
pollcy—maklng body. 5

During the same session,“a third type of review mechanism, the Internal

Review Committee of the-National Parole Board, was described by Lisa Habbs, a
National Parole Board Member. Sectlon 22 of the Parole Regulations, which »

came - into effect_in October, 1978, prescrlbes the circumstances in which the
National Pargle Board must re-examine de0131ons to deny fall”parcle and to
revoke . fall parole: and mandatory auperv131on.
con51sts, in: each case, of three Members who have not preV1ously voted on the
case. The grounds for rev1ew include: -

~nzdﬁséwtheameasonswgivanmdo%not“support”the*dediSion}‘“

o

ii) -new evidence is available;

R

iii) some relevant inférmation was not considered;

av) ‘an,error in factwor law..

@ . )

The Commlttee can_ affirm a de0131on, set a new rev1ew date° order another
hearing; canoel a. revocatlon; grant full or day parole or put a31de an unrea- °

sonable case. =

5 ’ - : : : o
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He stated that the

Currently, the Commltteev
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The de0181ons of . the Internal Rev1ew Commlttee, we were told, normally
require three votes and the maJorlty rules. Upon receipt of a request for
review from an inmate, his or her file is examined by an internal review case
analyst. An ahalysis of the case is prepared for the Commlttee. The case 1is
reviewed "and voted onj; the 1nmate is then notified of the decision and the
reasons for the de01s10n. s

Measures to increase accountability to the public and to Parliament were

. often recommended as a ‘means of ensurlng that the discretionary power of not

only correctional agencies but all government bodies. is not  abused.

Descriptions of some of the measures that perta*n to corrections were given
during the session, "Accountability Measures for Correctional. Systems Simma
Holt, a National Parole Board Member, discussed the system of accountability
that has been established between, correctional systems and Parliament. In
theory, she stated, the admlnlstratlon of correctional systems is accountable
to the public throug?/Parllament. The specific accountability mechanisms that
are supposed to subJFct departmental administration to Parllamentary scrutiny
are Question Period 1 \ the House of Commons, Parliamentary Committees and the
Auditor General. \\ , 9

The role of“the latter was elaborated by Joe Hudson, an official of the
Auditor General's office. He remarked that the, requirement that Government be

. accountable to the elected representatives is the price that we exact in our

democratic process for the gift of power. Auditing, he stated, is the process
that is super-imposed on the accountability process. An audit is usually
performed by a third party, primarily serving the interests of the party that

delegated the responsibility. = At the federal level in Canada, the Audltori‘

General is that third. party and is respon51ble for comprehensive audltlnq
which involves reviewing and testing: financial systems and internal controls
and assessing whether management has established procedures to ensure that
expenditures are meeting the stated objectives. The Auditor General's task is
to call attention to any lack of procedures for measurlng the effectiveness of
programs in cases where such procedures could be 1mplemented

government departments are respon31ble for formulating their obJeotlves and
instituting procedures to measure and report the extent ‘to which they are
being achleved. . - R R ‘ :

Accountablllty to the publlc Lhrough other than parl1amentary mechanlsms

‘was also Frequently recommended as a means of controlllng the 'use of
discretjon in corrections. “In general terms, this form of accountabxllty Was

il

6
N b

The ‘Auditor *
- General is not. directed to report .on the extent to which government programs -
are effectlve. “Me noted that an underlying assumption of the mandate is that

G I Y 2
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. Commissioner of the Correctional Service of Canada.
regulations and standards are beingyimplemented to ensure that uniform service
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described- as openness.

Service of Canada in this regard were described by John Braithwaite, Deputy
Commissioner of Communlcatlons for the Correctional Service of Canada. During
the session, "How Much Openness Can the System Tolerate7", Mr. Braithwaite
reported that in October, 1981, the Privy Council office issued a Statement of

The steps that have been taken by the Correctional

Basic Principles for a Communications Policy. The basic principle enunciated
in this particular document was that Canadians have the right to full,
accurate and timely information about their government and programs so that
they can exercise their rights of 01t12ensh1p and take part in the democratlc
process in a responsible and informed manner.

0

Mr. Braithwaite stated that the Correctional Service of Canada has been

operating for the past four .or five years under the general  admonition
contained in the Parliamentary Subcommittee Repart on Penitentiaries that it
must be open and accountable to the- publlc. He stated that, before the report
was written, the Canadian Penitentiary Service, if not silent, was extremely
cloistered. - ‘This situatlon, he said, has been changed. Consultation;:though
far from a perfected art, is much more common now than ever before. Advisory
councils ranging from the National Advisory Committee to individual Citizen

‘Advisory Councils are attached to virtually every institution within the

system and are_ ensured access not only to policy but also to operational
procedures. In conclusion, he stated that he knew of no other service in
Canada or the United- States that is as open and accessible as our federal
correctlonal service.

Severaluother mechanisms employed by the Correctional Service of Canpada
to control the use of discretion were identified by Don .Yeomans,i% the
He . stated that rules,

of an acceptably-high level is provided across the country. One example are
the standards for classifying inmates that have recently been developed. The
standards make it possible to classify inmates in a unlform manner on  the

basis of clearly stated crlterla and prov1de a means of assess1ng experlmental‘
_changes in cla531flcat10nsfv' ‘

The implications of various methods of conflict resolution for the use of

discretion ' in corrections were discussed by Michael Mandel, an associate

professor of law, Dsgoode‘Hall Law School. The three methods he reviewed were
mediation, the adversarlal process and the 1nqu151tor1al process. Mediation,

-

he said, 1mp11es a relat10nsh1p of equallty between the dlSputlﬂg parties.

14 For the full;text of his address; see Part II.
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The parties 1nvolved are bound by the mediated settlement. One ‘example of

this type of qonfllct resolution in corrections ‘is. the office of the"

Correctional Investlgator. He stated that the adversarial process allows the
partles to the dlspute to control the presentation of issues and evidence but
the adjudicatoﬂ imposes his decision. This method of conflict resolution

requires that a specific charge be laid and it becomes the focus of the

process., The third method of conflict resolution is the 1nqu181torlal
process. In this case, all power rests with the: inquisitor and there is' no
requirement for a specific charge: thus, the inquisitorial process involves
absolute discretion. He stated that examples of the use of this process in
corrections are parole board decisions, temporary absence decisions -and the
granting and withdrawal of earned remission. This method of resolution, he

said, is -fitted to determining the’ inmate's attltude, including hlS or her
deferrence to authorlty.

In Professor Mandel's opinion, the National Parole Board still operates
on an inquisitorial basis even though it now reveals the information under
consideration to the inmate. He went on to say that he bases this conclusion
on the fact that, in his assessment, release decisions are still determined by
nebulous criteria. He arqgued that there is considerable emphasis on factors
such as employment plans and previous offences and it is still a process
designed to reveal the inmate's attitude.

In the opinton of Frank Steel, Chlef of Inmate Affairs for the
Correctlonal Service of Canada, the most just. ‘form of conflict resolution in
1nst1tut10ns is internal resolution through ‘discussions with staff and

inmates. One formal mechanism of conflict resolution that has been.

1mplemented by the Correctional Service is the inmate grlevance procedure,
which, he stated , ‘works well. Thirty-five per cent of grievances are resolved
by immediate action; only five per cent move on to staff/inmate committees.

. The third speaker during the session on conflict resolution was Chfis,

Lorenc, <the Independent Chairperson for Stony Mountain Institution. — He

informed the audience that the Independent Chairperson occupies a relatively

new position in federal institutions. The hearings over which the Chalrperson
presides are not a court of law and rules of evidence do not apply The

Independent. Chairperson. must- balance the tenets of natural justice to ensure:

that the procedures provide protection both to-staff and 1n@ptes. He added

that the Independent Chairperson must remain neutral.  The swiftness required

in decisien-making means that’ involving“legal counsel - for ‘inmates and, in

~turn, for staff would be detrimental- to - the prd)ess. He pointed out that

natural justice requires that there be clear charges. In the future, he said,
there may be, recommendatlons for a reduction . in the number of p0331ble

o
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,charges, for greater precision in the wording of charges and perhaps also for
m01e ‘sentencing options.

The independence of releasing authorities as a means of controlling
discretion was addressed by Maurice Gauthier, Chairman of the Quebec Parole
Board, and William Outerbridge, Chairman of the National Parole Board.
According to- Mr. Gauthier, the Quebec Parcle Board was given an independent
status similar to that of a civil court to ensure objectivity in parole
decision-making. The Board is not responsible for granting temporary absences
or day parole; these programs are seen as part of imprisonment and therefore

_belong within the jurisdiction of prison administrators. Other measures that
are taken to ensure that decisions are fair and appropriate include:

i) careful selection of Board Members;

i
//
ii) respect for the rights of inmates;

iii) criteria that ‘are well elaborated ‘yetv which respect ‘- the need ~for
discretion; '

b it 7 R

iv) a procedure for hearings that encourages the participation of all persons
directly affected;

v) good liaison between the Board and .the judiciary. “

Mr. Outerbridge began his remarks by stating that checks and balances are
needed in any system that exerts power over other individuals. He noted that
efforts to distribute power in a democratic society include the distribution
of authority between the Judlclary, the legislature and the administration.

to ensure: one, that power is not unduly concentrated in one place, and two,
to check its misuse. An: 1ndependent paroling, authorlty is one way, he stated,
to achieve a dlspersal of power and to create a system of 'checks and

. balances.' In his opinion, to be both the releaser and the keeper is to be
caught in a double role and to operate without the type of check that results
from the separatlon of functlon and, therefore, of power.

DUring thei same seSSion,‘ Gordon Smith EXecutive Secretary of - the
Mlnlstry of State for Social Development, Canada,” expressed his agreement with
the need for checks and balances within any system. He stated that since

,1ndependent decision-making bodies are 'ultimately: accountable to Parliament
‘through a Cabinet Minister, the Minister must have some. way..of ensuring that
: ‘acceptable decisions are made. The measures being 1mp1emented to achievé this
1nclude pre01sely worded statutes and regulatlons to qovern the 1ndependent
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body and explicit policy for decision-making. He also noted that accountabil-
ity with respect to the performance of the head of an independent organization
such as the Parole Board>is‘a matter that the Government is examining.

The discretionary power of parole boards and measures that .are being
implemented to curb and improve its use was the subject of discussion in
several other sessions. During the session "Currents in Correctional Theory:
The Effect on the Allocation of Discretion", John Vandoremalen, the Assistant
Chief of Publications of the Correctional Service of Canada, stated that
criteria are being established that will lead to a recommendation for parole.
One objective of the criteria, he said, is to counter biases towards
participation in institutional programs. The rationale behind this measure,
we were told, is that too often case:managers base at least part of their
Jjudgement on involvement in programs which is not necessarily fair since many
good offenders do not get involved in programs. . )

During the session "Structuring ‘Discretion Through Rules, Guidelines,
Openness", Don Gottfredson, Dean of the School of Criminal Justice of Rutgers
University, degcribed the development and«impleméntétion of parole guidelines
by the United States Parole Commission. He stated that the guidelines were
the result of a concern aver the lack of clear information about the criteria
used in parole decisions. The request for steps to remedy this problem was’

~ generated internally which, in his opinion, is a significant factor in the

overall success of the use of guidelines. In the particular. States where
their implementation has been imposed, he said, they do not seem to have been
used as successfully or as well. When the study of criteria began, the U.S.
Parole Board argued that no general policy existed and that any such policy
would run countgr to the concept of decisions based on the individual. merits
On the assumption that an implicit® policy did. exist, the
working group examined decisions pertaining to a group of young offenders with
indeteiminatefsentences. He stated that thé,two most significant factors in
release decisions seemed to be:  first, ‘the seriousness _of  the offence;
second, the judgment of risk. On-this basis, he 'said, a scale was then
deveiOped to classify°cffenders-according to the seriousness of the offence
and risk. Each of these was plotted‘on,a graph to form a matrix. .-

0 : . .-
Professor Gottfredson informed us that in using the matrix, the point at

which a person's two scores intersett indicates when parole should be

, Hearing examiners interview the ,pagple;‘appliéént, ‘classify the
of fender and consult the .table. If the hearing examiner'is3satisfied”with“theu
calculated parole date no further explanation .is required. 1f a deviation

 from the chart is c0nsidered'appropriate, reasons must be,gigen.f He reporped

that about 20 per cent of the time ‘hearing examiners step out of the
~guidelines., As a‘result of changes andudeVelopggnts'infsncial,dolicy, certain
: : o : B . & 2 ;
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factors - such as employment and living arrangements - have been removed from

the risk prediction scale but, he stated, these changes do not seem to have
affected the prediction value. o

In the session "Parole Guidelines: A;er They a Worthwhile Control on
Discretion?", Joan Nuffield15,‘a policy analysﬁ in the Ministry Secretariat
of the Solicitor General, Canada, elaborated on the development and use of
parole guidelines.  She described them as an accountability measure which
forces organizations to make parole policy more explicit and which compels
individuals within the organization to explain why -a particular case does or
dOeg’not fit the pdlicy'as stated in the guidelines. 1In her assessment, the
criteria for parole dBCisions given in the Parole ﬁgt of Canada leave much
unsaid. Precisely what constitutes an undue riskx%o soclety, for example, is
not specified in the Act. She argued that gu;éelines offer a clear and
‘rational basis‘for parole decisions. Furthermore?, she stated, they offer the
inmate a better opportunity for arguing his or her case in an effectivé manner -
because the basis on which it is to be decided is clear. Guidelines can, she
pointed out, be geared to regionél differences and need .not, in -her
assessment, eliminate important and justifiable variations in release policy.
She notedvthat one other objection te guidelines is the inclusion of a risk
prediction score based on statistical estimates of -an offendér's risk of*
recidivating. = She stated that . the predicting of risk is indeed an inexact
science, gnd such predictions need not be part of the guidelines, but, she
arqued, it must also be acknowledged that statistical guesses of. risk areimore
reliable than are clinical of'human7judgements. Moreovér, she pointed out,
the offender does not then run the risk of having his chances judged by
someone. -who has a  "theory", ”untested and perhaps untestable, about
recidivism. In her opinion, a statistical score has the advantage of allowing
you to see precisely what ‘factors went into it and which did not.  She argued
further that clinical assessments of risk can never be dissected in a way that

will reveal what factors went into it and how they were used. .In her

'concluding remarks she stated that "...guidelines allow for decisions to be
~-geared to the particularities of individual cases but the decision-maker must

say why ‘the particularities of the case cause it to be an exception to the
general rule". . , - | ‘ »

Legal“DeVelopments that Affect the Use of Discretion in Corrections

During the. ConFerénCe},‘three vlegélk.devélobméhts ,which‘ have‘ impobtaht

' ,lmplipations"for_‘the use of discretion in corrections were the focus of

1> For the full text of his address, see Part 11,
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considerable discussion. The developments,discussed were:
i) the growing emphasis on inmateszﬂrighﬁs;

ii) the emergence of the duty to act fairly and the institution of
judicial review of administrative actiong

iii) the enactment of Part IV of the Canadian Human Rights Act, often
referred to as the Privacy Act.

Several speakers described how these developments “took place and
explained their implications for the exercise of diaeretion in corrections.
During the session "Inmates' Rights: The Case Law and Its Implications for
Prisons and Penitentiaries", Michael Jackson, a professor of law at the
University of British Columbia, outlined the evolution of. inmates' rights and
judicial review of administrative action. Since the full text of his address

.appears in Part 1I, onlj*E\brieF synopsis of his remarks will be given here. ,
He argued that the idea of a charter of rights for inmates is not new; it

dates back to the origins of the penitentiary system, which was developed
largely as a reaction against ‘the discretionary abuses of gaolers and
prisoners alike. But, he stated, only recently have the courts been willing
to review the administrative decisions of prison authorities. Until a  few
years ago, the test that the courts used to determine whether to exercise

supervisory powers over inferior tribunals was to determine if.the decisions .
were of a judicial or quasi-judicial nature or of an administrative nature.’

The latter were not subject. to the intervention of the court, the former
were. He stated that this basis for review was gradually overturned by a
series of cases, the most significant of which were the Martineau cases which
established thatvthe reviewability of prison decisions depends not on whether
the decision is JUdlClal or quasL—Judlclal but on the fact that underlying the
exercise of every administrative power conferred upon a board of authority
there is a general duty to act Falrly. '

Profeasor Jacksdn p01nted out that falrness is not a static concept; what
is -considered to be fair in one context may -not be -considered to be so _in
another. He then examined a sefies ‘of casea that 'have come down since the

Martineau decisions and whlch give us-sere’ idea of what the courts may require
A et i

in the way of Falrness. The first case fe.cited was that of Bruce in British
. Columbia. In this instance, the Court detlared that there was a duty to act

fairly in transfer decisions even thpugh suth decisions are .not judicial in

~nature. That duty, hdwever, did not require the authorities to give Bruce the

reason for his transfer, nor an opportunlty to respond. He stated that a
similar decision was reached in Untarlo in 1980 in the Rollie case, - While, the

- Court concluded that the susp1c1on of a planned hostage taking constltutedg
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adequate grounds for transferring an inmate in a summary fashion, without
providing reasons or an opportunity to respond, a council of perfection would
make such provisions after the transfer.

~ Professor Jackson went on to inform us that, with respect to disciplinary
decisions, the courts have ruled that legal representation does not have to be
allowed irn all cases but that the decision as to whether counsel is appro-
priate rests with the Independent Chairperson. In addition, the courts have
suggested that fairness may require representation in a case that involves

significant issues of law beyond the ability of a layman to deal with. The

next case referred to by Professor Jackson was that of Oswald and Cardinal

which provides.a further indication of what the duty to act fairly might
require in relation to the administrative segregation process. In this case,
it was declared that the Warden of Kent Institution had not fulfilled the duty
to.act fairly when he refused to give his reasons for not complying with the

+ recommendation of the segregation review. board.

»

Professor Jackson noted  that while the Martineau cases all dealt with
procedural issues there have been. some cases in which the courts have
indicated a possible willingness to examine substantive issues, under certain
circumstances. He stated that the most 1mp0rtant case in this regard is the

McCann case of 1975 in which the conditions of solltary confinement in British
Columbia Penltentlary were brought into quest;on. In rendering his decision, °
‘Mr. Justice Heald of the British Columbia Supreme Court ruled that conditions

in solitary confinement in the Penitentiary constituted cruel and unusual
puniskment. Although he concluded that a decision to place an inmate in

solitary confinement was not reviewable by- the courts, he declared as

reviewable the conditions of solitary confinement in which inmates were kept.
Professor Jackson next cited the Solosky case in which the Supreme Court of
Canada ruled that the lawyer- -client privilege was not violated by the scrutiny
of correspondencea But, he pointed out, the Court also endorsed the principle
that a prlsoner remains entitled to all of his civil rights except those that
are expressly ‘taken away- by statute or regulation. The.Court established that
one of the rights not taken away by 1ncarcerat10n is the. fundamental right to
communicate with a lawyer cand that prison admlnlstrators must exercise the
minimum restriction, consistent with securlty, upon that right.

The emergence ofethe'duty'to\aetdfairly and ‘the institution of *judicial
review were briefly outlined by ‘two other speakers:  Judge René Marin, a
County Ceurt Judge in Ottawa and Inger Hansen, the Privacy Commissioner of the

_Canadlan Human,nghts Commission. Dpr;ng the session entitled "The Exercise

of Administrative Discreticn", Judé?h Marin"endorsed the opinion that the

o

s L e fo e el e A LIRS e

TR




- 39 -

courts in Canada are no longer relbctant to- review adminlstrat;ve decisions.
He stated that the first instance in which the courts reviewed a decision of
an administrative nature involved the discharge of a pollceman from the
Haldimand-Norfolk Regional Police Commission. In rendering the decision, the
Chief Justice stated that fairness is-a required element of such a discharge.
In the Court's opinion, the appellant should have Deen told why his services
were no longer required and he should have been glven an opportunlty to
respond either orally or in writing. - ; >

Judge Marin then drew attention to the fact that court ‘review of
administrative action and the requirement to act fairly is not confined to

decisions within the correctional field. To support this statement, he cited-

the case of Cooper.and L1bramu\v. the Minister of National Revenue: 16\ h1ch
Mr. Justice Dixon stated that it'is possible to formulate several criteria \Q§

deciding whether a decision or orders required by law are made on a Jud1c1a0\\

or a quasi-judicial basis but, significantly, Justice Dixon did not suggesth
that only the decisions arrived at through the adversary process should be
subject to review. Judge Marin. cited two other cases to support the statement
that judicial intervention is no longer restricted to judicial or quasi-

judicial actions: the case of Martineau v. le Comité de discipline de Matsqui
and the case of Inuit Tapirisat v. the Traité populaire du Canada. u

During the discussion period that followed, Judge Hugessen, Associate

Chief Justice of the Superior Court of Quebec, and Alan Leadbeater, Assistant .

to the Vice-Chairman of the Canadian Radio, Television and Telecommunications

Commission, noted that the legislature has-never developed a way of stating

that particular matters' are beyond the purview of the courts. In Mr.
Leadbeater's opinion, efforts to suggest that a sphere of respon31b111ty is
beyond the jurisdiction - of the court have never met with great success; the
courts have reserved for themselves the power and suthority to determlne what
kinds of matters should be susceptible to Jjudicial review.

During the session, "Confining Discretion: Are We Headed Towards a More -

Just System?", . Inger Hansen, the Privacy’ Commigsioner of the Canadian Human
Rights Commission, supported the opinion that administrative decisions are no
longer beyond judicial review and stated that the old distinction between
administrative and judicial decisions is no longer clear cut. According to
Ms. Hansen, an early indication that the courts might be prepared to review
administrative decisions came in 1972 in the Ontario case of Green v. Fagee.
In this case, she informed us, the absolute discretion of the Commissioner of
Corrections to receive 1nmates and the authority to- delegate that discretion
with respect to transfers were challenged She noted that while the presiding
judge declined jurisdiction, he did state that a decision which affects the
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locale and manner -of confinement, made w1thout a hearing and based on- an

‘allegatlon, should be rev1ewable by the court.

Two other cases pertalnlng to transfers were cited by Ms. Hansen, that ‘of

Paul Rose in 1971 and Klein in 1981. 14 the first case, she .said, the court

declared that a transfer de0181on was. not reviewable. In the second « it was
decided- that there 1s no. right for a prisoner to be in one prison rather than
another. In view oF these cases, she stated, for the time being at least, the
settled law'is that the éourts will not interfere with the exercise of discre-
tion to transfer inmates. She went on to argue that there are, however, other

controls that as yet remain untested. For example, she said, Section 5 of the

Human Rights Act, which prohibits discrimination in the provision of goods,
services and accomodation, customarily available to .the'general public, might
be available. a

R While the courts have béen instrumental in the emergence of inmates’
rlghts, they have not been the sole or perhaps even the major factor in this
development. This point was argued .by Jim Phelps,16 the Regional Dlrector
General of the Prairie Reglon for the Correctional Service of Canada. ,Durlng
the session, "Inmates' Rights: The Case Law and Its Implications for,frisons
and Penitentiaries”, he stated that Government rather than judicial initiative

has .been the main factor in the establishing of 1nmates rights, He cited the
Privacy Section of the Human Rights Act, which glves ‘inmates the right ‘to have

access to their files, as one example of legislative initiative in this area.
He also pointed out that Canada is a signatory to a series of 1nternatlonal
agreements, of which the most w1dely known and acted upon is the Internatlonal
Covenant of Civil' and Political Rights. The basic thrust of the Covenant he

stated, is that an offender retains all of the rights of an ordinary citizen

except those that are expressly taken away by statute or lost as a necessary

\ consequence of incarceration. In addition, he informed us, the Covenant lists

about 100 basic rights that offenders  should maintain and that the Canadian

- system has taken substantial steps to ensure are met.

Further information about the right of inmates to have access to their
files was provided by Inger Hansen during the session entitled "Living with
the Privacy Act: The Dilemma of the Professional". Ms.  Hansen informed us

that under Part IV of the. Canadian Human Rights Act, Canadian citizens' and .

those who have been lawfully admitted to Canada have the right to know what is
contained in records  held by the federal government that pertain to them.
They have the right to know what use has been made of their records,  to

c
in.

B

16 For the full text of this address, see Part II.
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55 request but not order changes and corrections, and to receive assurance that ‘ : o
;ff information provided for oane purpose will not be used for another without )
¢ ' their consent. She iriformed us that the general principle of the Act is that :
. '?v : - access is granted unless it can be lawfully withheld as stated in the Act. °
Ci The authority to withhold information rests with the Minister of a departmént " \
: who can delegate it to the Deputy Minister. She stated that, as the Privacy
;, Commissioner, her role is to review cases in which it is alleged that the
é, rights of access to information or privacy have been violated. The Privagy
f‘ Commissioner has resources similar to those of a Superior Court Judge. He or
2 . she can subpoena files and enter government departments to talk to people.
o * The Commissioner can make findings of fact but cannot reverse decisioﬁs~ the P
? power of the office is llmlted to the making  of recommendatlons to the -
%g * Mipister of the department 1nvolved in a complalnt. :
: The discussions outlined above demonstrate that a wide variety of THE EFFECT OF MEAFURES TO LIMIT OR IMPROVE THE USE OF DISCRETION
% measures have been implemented to curb or .control the use of discretion in IN CURRECTIUNS
% corrections. As we have seen, these measiires range from standards and guide- " N S
: lines to inmates' rights and judicial review of administrative action. Some The current or potential effect of the various measurss that are
i of these mechanisms pertain to the procedural element ‘of decision-making, being} implemented in response to the problems = assocciated with
: others to the substantive element. To what extent they . are effective in discretion were a major subject of discussion .during the
: corrections was a major point of debate during the Conference. The ~ Conference. While opinions varied about the relative merits of the
: discussions- that dealt with this question are reviewed in the followirig mechanisns that have been implemented to date, the discussions
% section. ' . ) revealed a general concern that the ultimate effec§ of these
§ measures might be an unduly rigid system that is unresponsive to the
y % needs of inmates. The discussions that pertained. to the real or
: possible outcome of the different mechanisms which are being used to

curb or improve the use of discretion are summarized below.

A s 83 TS SRR,

The Impact of the Duty to Act Fairly and Inmates' Rights

: While the need to ensure fair and equitable decisioris in corrections was
unanimously endorsed, many of the speakers and delegates who addressed this
topic expressed serious reservations about the use of procedural safeguards as
a means of improving the use of discretion. In addition, a number -of poten-
- ‘tially adverse effects of due process mechanisms were presented for our
; donsideration;‘ During the obening session,  Stewart Asquith, a lecturer at the
"~ School of Social Administration, University of -Edinburgh, Scotland, argued
" that while -rulesA are not totally irrelevant,” if we assume that the only

the result might well be an improvement only in the procedural rights of indi-
V1duals without 1n any way promotlng or enhanc1ng substantlve rights."
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~ "not on substantive grounds.

wftaken rather. than seeklng to. ensure the maklng of good de0131ons.4 ‘
maJor problem that stems from Jud101al review,; he stated, is «that it has Wbd e
admlnlstrators to use the. adversary procedures tradltlonal to JUdlClal adJudl-, ‘
catJon as a gulde in d351gn1ng thelr de0181on-mak1ng procedures. These - proce-g

dures, in his opinion, are often ill-suited to high quality declslon-maklngy't;
"ThP adversary method", he argued "is to publlc declslon-maklng what loglc is b
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~Slmilar arguments:Were presented by;John Hogarth, a professor of law at

the University of British Columbia, and Alan Leadbeater, the Assistant to the

Vice-Chairman of the Canadian Radio-Television and Telecommunications Commis-
sion. Professor Hogarth began his comments by posing the question: = "Who
benefits from the increasing emph331s on due process?" The answer, he stated,
is that top bureaucrats and lawyers are the people who benefit from the new
emphasis on rules and procedural safeguards. The first group is now able to
second—guess the judgements of" line staff from a procedural point of view, but
The second group has a new sector of cllents.
The losers, in his oplnlon, are line staff and inmates. v

The ‘argument presented by Rrofessor Hogarth was that whatever abuse of
executive power exists in the present system, any attempt at the provision of
formal, legal methods of control is likely to lead to four results:

<

i) more céntralization of -power, a more hierarchical system;.

ii)  obfuscation and mystlflcatlon of the nature of the correctlonal
enterprlse° : ~

".iil) ~ more alienation on the part oF‘line stafF and inmates§

iv) d801310n8 less llkely to meet the' needs oF oFfenders or of“

soc1ety,

He stated that providing&due‘processvguarantees does not correct power

imbalances: it institutionalizes them. ‘People can, he argued, be dué-proces-

sed to their ultimate. fate, the same decisions being made that would have been.

made in - the absence oF due- process but this time no gu1lt is* experlenced on
the part. of the dec151on—makers.

blllty for the quallty of the decisions they make.‘

D
oo BEEOS : . 4 :

Durlng the se331on entltled "The Controversy Over Delegated Authorlty"

Alan leadbeater stated that the institution of JudlClal rev1ew of admlnlstra-‘
tive action- has been a major 1mped1ment to the" 1mprovement of the quality and.

acceptablllty of dec1s1on—mak1ng 1n federal agenc1es.. He arqued that it has
led admlnlstrators to concentrate on the procedures by which de0151ons anc
A seoond

!
i
i

In his opinion,” the difficulty with
'procedural methods of determining issues is that procedure tends to impact, k
. overtake and replace substance., It strips the: actnrs of any moral respon31— o

H Comimee,

: efforts to produce decent fair dec131ons, he said.
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to individual decisionémakingzﬁ a procedural method supporting good and bad
decisions with equal vigour". ‘ ' - :

He p01nted out that crltlcal evaluatlons of the adversary, adjudicative
method seem to. suggest that in practice they serve as follows: it ‘matters not
whether justice is done, as long as it is seen to be done. He argued that
court-like decision procedures are espec1ally vulnerable to .this form of

-eriticism because they create a distance between the decider and the  affected
party which makes it extremely difficult for the decider to experience’ that
form of relatedness or empathy essential to a full understanding of the

fproblmn “at ‘hand. = According to -Mr. Leadbeater, another element of 'quality
~decision-making that is at risk when the adjudicative method is adopted is
efflClency, including the element of timeliness.

, Mr. Leadbeater argued that judicial intervention results in the alloca-
tion of an endrmous amount of time.and resources by agencies to the task of
avoiding court review. Time, attention and resources are shifted away from

He, went on to argue that
efforts to avoid court review result in a heavy rellance on Jegal advisors and
the development of deolslon—maklng procedures:within the narrow parameters of

~Judicial, court-like procedures. In his opinion, the effect is to limit the
approach to the problems of admlnlstratlve <de3131on-mak1ng and to ignore

'creatlve alternatlves to legal methods. : :

The arguments presented by Alan Leadbeater were supported by the comments

‘of 'a delegate durlng the session "Inmates' Rights: The Case Law and Its

~Implications for Prisons and Penltentlarles" The delegate stated that the
time taken up with procedures, such as the report writing of grievances, -takes
time away from other matters such as working with" 1nmates in the planning of

- . recreation expenses. “He arqued that the result is that last mlnute, arbitrary

decisions - have to be made in the _areas that time has  been deflected away
ifrom.r The delegate also stated that the lneasures that are being adopted
1ndlcate an element of distrust and noted that  grievance procedures are
jprlmarlly ‘used by 1nmates who entered the 1nst1tut10n with a sense of

: dlstrust ' - ;‘t~. L e L ‘ ~ éfr‘y,_'

(NI

Durlng the same se351on, Mlchael Jackson, a law proFessor at the Unlver—
31ty of British Columbla, stated that while Jud1c1al 1ntervent10n has had same
Very p051t1ve,effects, it has a negatlve 'side as well. On the positive side,

~~ he said, it has- legltlmlzed the toncept that prisoners - retain rights not
'~expressly taken away by legislation. It has legltlmated the notion that ‘the
concept of least restralnt is 1mportaht and 1t has legltlmated the role,

i




factors that make inmates downwardly mobile.

- difficulties that have arisen in this regard.
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Litigation maximizeS~the polarity between staff and inmates and. therefore; it
may not be the best long-term solution.

alternative.

a

During the session '"Les Droits des Détenus", the: ultimate value of

inmates' rights was questioned by Phil Young, a Member of the Nationmal Parole
Board. In his assessment,. inmates' rights have been turred inte procedural
safeguards and consequently the progress in this area may be more apparent

than real. He stated that the distribution of discretionary‘power has become

50 diffuse that it is now impossible to locate the source of discretionary

abuses. The result, he argued, is that the rights of inmates have, in effect,
become the rights of the bureaucracy.

The argument that procedural safeguards for inmates’ rights will, of and
by themselves, do little to improve the lot of inmates was given further sup-
port by Michael- Mandel, a law professor at Osgoode Hall Law School. During
the session on conflict resolution, he argued that the 1nqu1s1tor1al process
currently used by parole boards, which seeks te uncover the inmate's attitude,
is premised on the illusion that inmates can - become upwardly mobile and
develop a middle class outlook.3 This expectation, he stated, ignores the
Consequently, in his opinion,
despite changes in the appearance of the parole prdcess, it ‘is.‘stillvyan
inquisitorial process in which the exercise of power by the parole board
constitutes the exercise of absolute discretion. He concluded by stating that
it will remain so as long as we maintain the existing class stucture which

callg for a subsérviant attitude on the part of ‘the: lower class from whlch,

most inmates come. : . ST
. T . "“ . : .

The effect of -inmates' rights and procedural safeguards'on‘security'withe

in the institution was apother -area of concern that received cons1derable“
Durlng one se331on on-inmates' rights, Ken
of - the-
He stated that, as a result of"

attentlon durlng the -Confererce.

Payne,17 ‘the Warden ' of Joyceville 'Institution, descrlbed ‘some
the emergence of inmates' rights, inmates and staff have become 1ncre351ngly
He informed the audience that security staff are perplexed by the

ct® the rights of inmates while

polarized.
introduction of a, respon31b111ty to- respe
ensuring securlty in the institution,
argued,
thelr skill and power to keep the institution secure but were not instructed
to respect ‘the rlghts of 1nmates in the process.

I

17 For the full text of this address, see Part 11. ~ °

W

‘Unfortunately, he stated, given the
recalcitrance of the prison administration, there seems to be no available

‘ The difficulty stems from the fact, he
that during their training, 'security staff were instructed to use

He contended that the new

st o ot NS

‘oF Rights and Freedoms mlght have on correctional workers.
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qnus to respect 1nmates' rights restrlcts securlty staff and management in a

way that might prejudice the security of the institution. In his opinion,
inmates also lose as a result of this development. He explained that it is no
longer possible to intervene when one inmate is harassing another unless there

is concrete evidence, and not merely hearsay, to demonstrate that punishment

or 1ntervent10n is warranted. The staff's sense of frustration, he told the
audience, is heightened every time they find it impossible to carry out their
responsibilities. The attltude the situation breeds amongst staff, he said,

yls that the inmates might as well be given the keys and allowed to run the
1nst1tut10n. :

| A similar perspective was given by M.A. Sial, Deputy Director of the
Uttawa Carleton Detention Centre of Ontario. Durlnq one of the sessions. on
the 1mpllcatlons of inmates' rights for prisons and penitentiaries, he argued
that if the discretion of the warden is removed and the guidelines made too
harsh, the system will suffer. A balance is needed, he stated, between in-
mates' rights and the warden's authority. He also stated that attempts to es-

- tablish pUbllC accountability through mechanisms such as the Citizen's Adv1so~
ry Committee have been a failure.

During. one sesslon, the discussion centred on what effect the new Charter
The first speaker
to. address this question was Walter Tarnopolsky,18 a law professor at the
University of Ottawa and the President of the Canadian Civil Liberties
Association.- Professor Tarnopolsky argued that the Charter of and by itself

‘will not make any difference in- correctional decision-making: any effect it

does have will be determined by those who sit on the Supreme 'Court. On the
whole, he argued, the Charter will not likely make a great difference. He

. pointed out that among the fundamental rules laid down by the Supreme Court of

o

Canada in the cases of Mltchell Howarth and Matsqui is the principle that the
parole process is not JudlClal or qu831 Judicial and,

therefore, a person

~cannot proceed under section 28 of the Federal Court Act to seek a remedy for

a pargle decision. The rules of fundamental justice set out in section 2 (e)

of the Charter do not, apply to a privilege, he informed . us, which <is what
parole was held to be in the maJorlty opinion rendered in the’ cases . of

' Mltchell and Howarth.

He stated that/Sectlon 7 oF the new Charter. mlght have some effect on
correctional decisons. The question still to be answered “he Sald, is whether

_181_;_

thenfact that a person has already been deprived of llberty and confined to an

For the full text of this address, see Part II.
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institution will mean that Section 7 is exhausted or whether the opportunity
will exist to argue that, since Section 7 talks about the right not to-be de-
prived of liberty, the principles of fundamental justice apply.

With reference to Section 2 of the Charter which pertains to fundamental
freedoms of conscience and religion, expression, peaceful assembly and associ-
ation, Professor Tarnopolsky stated that, given the ruling in the Solosky
case, it seems unlikely that Section 2 will make much differerice to subsequent
"Soloskys". In that case, the Court ruled that the lawyer-client privilege of
confidential correspondence did not extend to prisons. He also expressed
doubt that section 10(a) of the new Charter, which speaks about everyone on
arrest or detention having the right to be informed promptly of the reasons
therefore, will have much effect on the parole process.‘

ruled that the statement that ﬁﬁfole was revoked was sufficient to meet the
right to be informed. Unless the ‘courts come to a different conclusion about
what constitutes. due 'information, it is unlikely, he argued, that Section
10(a) will help subseqguent "Howarths".

The second spesker to address this subject was Howard Epsteln,19 a
Barrister and Solicitor who practices law in Halifax. He argued that the
similarities in language between the new Charter and the American Bill of
Rights suggests that the Canadian Courts may look to American jurisprudence
for direction. He suggested that it is at least worthwhile to examine the
Amerlcan experience and provided an overview of some of the Amerlcan case law
to demonstrate what could happen in Canada -under the new Charter. ‘He stated
that the fact that there is a remedies clause could mean that the courts will
intervene in social issues in a manner similar to the way that the American
Courts have done. He pointed out ‘that, in some cases in the United States,

the courts have taken over the ‘general superintendence of entire state’

prisons. This could, at least inbtheory, happen in Canada, he Ststed.

He made the observation that in. the United States, four sections of the
American Bill of Rights have had the most significant effect on correctional
systems. He commented that the: Eighth Amendment, which' is a prohibition
against cruel and unusual punishment, has»been used for everything from the
death penalty to disproportionate.sentencesf
proportionality of sentences is oné example of an area that might come before
the Canadian courts . under the section of the Charter that guarantees protec-~
tion against cruel or unusual pun%shment. Someone convicted of first degree

i

19 For the full text of this address, see Part II.

His reasoning was_
that in the Mitchell and Hoﬁsggl cases, the majority on the Supreme Court

According to Mr. Epstein, dis- -
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murder might contend that the denial of parole eligibility for. the first
twenty-five years of his or her sentence constitutes cruel or unusual

- punishment.

He pointed out that the First Amendment of the American Bill of Rights
guarantees protection of freedom of speech, religion and assembly. In the
case of Pell v. Procunier, he stated, the court decreed that a prison inmate
retains those First Amendment rights that are not inconsistent with his status
as a prisoner or with the legitimate penological objectives . of the
correctional system. He argued that the situation in Canada is no different.
A wide range of rlghts exist that must -be balanced against legitimate
institutional consideraticns. Unless specifically taken away, Or modlfled in
light of penological considerations, these rights must be respected. He then
drew attention to the fact that while the Canadian courts have not intervened
in - correctional matters to the extent that the American courts have, it is
still fair to say that the "hands-off" doctrine has been abandoned and that
due process applies to a certain range of rights. )

The question we are left with, he informed the audience, is what consti-
tutes due process in the correctional context. That question is being addres-
sed by the American -and Canadian courts and will continue to be' addressed
under the new Charter of Rights. A second iSsoe‘that is being addressed is
that of the least restrictive means of interfering with constitutional'rights:
The . Courts will, in his opinion,“increasingly demand that Jjustifications be
given by3correctional‘administrators for interfering with, or limiting, an in-
mate's canstitutional rights, particularly those which are deemed preferred
rights, He concluded by stating that the American legal experience suggests
that, if the system does not make rules for itself, the courts will.

Thetlmpaet of Standards and Accreditation on Correctional Systems

k;r

- ‘During the Conference, two schools of thought were expressed on the sub-

Ject of standards. Accordlng to a .number of individuals, standards are an ef- -

fective means of improving the use of discretion in corrections. - These indi-
viduals argued that standards upgrade the system and reinforce the principles

on which it operates. According to the other school of thought, standards

become, not the minimum level of service but the maximum and act, in effect,

like a ceiling on the 1mprovement of condltlons in correct;onal systems.

Dne of the speakers durlng ‘the session on standards and accreditation was

~ Maurice Klein, Correctional Accredltatlon Co-ondlnator "of the Correctional
~ Service of Canada. He stated that standards aﬁe not incompatible with discre-

tion and that an accreditation approach can prdvide control and accountability

in the use of discretion. - He argued that standstds e%n promote due reflectlon'
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by administrators as to the efficiency of their operations, reinforce basic
principles and provide a means of evaluating the system. He stated that they
also help to clarify the goals andkobjectivés of the system and thereby con-
tribute to uniformity in decision-making. Since the concepts of fairness and
uniformity are imbedded in standards, the accreditation process will assess
the success or failure of attempts to meet these objectives. He concluded his
remarks with the statement that the potential exists for an adverse effect on
decision-making in- the standards and accreditation process but it is incumbent
on those who operate with standards to inform the architects of the standards,
aboutwany negative effects. '

During the di§CUSsion'period that foliowed, Tom Gordon, the Director of
the Seventh Step Residence in Vancouver, argued that few independent half-way
houses have the resources to meet the standards requiréﬂ for accreditation.
André Thiffault, Vice Chairman of the Quebec Parole Board, argued that common
sense and good judgement are still the key to the system and that these quali~-
ties can not be substituted for by standards. He expressed concern that mini-
mums will become maximums and that people will copsider their job to be done
once the standards have been met. He stated, "Norms and standards mean that
we are suspicious of people. By imposing standards we are rendering account-
able mediocrity and staleness". "Why", he asked, "do we not simply establish
a system in which the bad administrators will be kicked out and not be pro-
tected by'minimum standards™. His concerns were strikingly similar to those
expressed by John Hogarth during the opening session. As we noted in the
first section of the Summary, Professor Hogarth argued that the minimum stan-
dards established in contract relationships tend to become maximums and that

the human qualities of creativity, empathy and?a striving for improvement tend

to be lost. . . F

The arguments-presentedxby André Thiffault were responded to by Glenn.

Angus, the Project Director of the Standards and Accreditation Project of the
Canadian Association for the Prevention of Crime. - He emphasizedrthét$stan—
dards are not procedures and should not be-confused as such. How to arrive at

certain identified standards, he stated, is left to the individual agency.  .

The opinion that standagds will improve and not limit the quality of correc-

qtiondl'services was expressed by John Braithwaite, Deputy Commissioner, Com-
“munications, Correctional Service of Canada. During the session "How Much
Openness Can the System Tolerate", he stated that, in his view, "the most

bromising‘development is the .potential  for public understanding and profes-
sional contribution that\the\concept of standards and accreditation holds for
‘the field." He went on to 'say that "if standards for all correctional opera-

tions can be enunciated by proféSsibhals “and ‘accepted by the public and’

private correctional workers and citizens in general, we will have some under-
standable objective criteria by which to assess programs and'to assess our-
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selves." 'That would, he argued, enable those of use who work in corrections
to‘put our house in order and keep it in order without constant recourse to
the courts as has been the experience of our American colleagues.

The Possible Effect of Guidelines on Parole Decision-Making

. «Amang the‘grguments presented in favour of guidelines was the fact that
gu1de11nesvclarify the criteria that are used in parole decision-making while
at the same time allowing the discretionary latitude to take unique circum-

stances into account. Two criticisms of .guidelines that emerged during the

_ Conference were that they simply codify‘what was done in the past, which may

not necessarily be right, and that they create an element of rigidity that did
not exist. During the session, "Structuring Discretion Through Rules,
Guidelines and Openness", Don Gottfredson, Dean of the School of Criminal
Justice at Rutgers University, argued that gquidelines at least enable us to

know what is being done and thereby create the“opportunity to change on the
basis of knowledge rather than ignorance.

] The pros and cons of quidelines were debated by Joan Nuffield, a policy
analyst with the Ministry Secretariat of the Solicitor General's Department
and Mary Casey, a Member of the National Parole Board.20  The need for
guidelines, according to Joan Nuffield, stems from the lack of a clear and
explicit parole policy, from the unexplained differences in the parole rate
from region to ‘region and from the marked annual. fluctuations in the full
parole‘grant rate which suggests .disparity over time. She argued that the
effect “of parole guidelines is to make policy explicit without eliminating the
discretion needed to handle cases that are in any way uhiqué. She stated that
"nothing in the idea of,guidelines implies that discretion is eliminated.

Guidelines merely require’ the decision-making body to say what its policies

are, usua{ly[_in very speciF;c' terms, but if the policy does not fit the
case...then the decision-maker may follow the dictates of the‘case, explaining

all the way why he has found this case to be different."

She argued further that under a guidelines system, ‘the inmate has a
better opportuhity,for'arguing his case in an effective manner because he. can
c}early~see the basis for the decision and how it has been applied.K:She also
stated that guidelines will not eliminate important and Justifiable regional
variatidns; the'agency settipg the guidelines is free to incorporate regionala
variations as it sees fit, She went on to note that a commonly-heard argument

"

20 For'the full text of this address, see Part II.
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- against guidelines is that they are unrellable because so many -of them  are
To this.
she replied that if risk- is to be part of the guideline - and it

based on statistical estimates of an offender's risk of recidivating.
argument,
need not be - it must also be acknowledged that statistical guesses of risk
are more reliable than clinical or ‘human judgement. With respect to "the
argument that quidelines violate the notion of individualized justice, . she
stated that guidelines allow for decisions to be geared to the particularities

of individual cases but compel the decision-maker to explain why the case is

an exception to the general rule.
according to this ‘lipe of. argument,

"The over-all efFect of gu1de11nes,
is .to promote equ1ty and fairness in

- parole decision-making without 'eliminatlng the discretion needed to handle

. offence.

unique cases.-

The second speaker during this session was Mary Casey who stated that the
National Parole Board's objection to. the type of guidelines that have been
adopted in the United States stems from the fact that inherent in guidelines
is the concept of punishment or "just deserts®. She went on to -say that the
National Parole Board does not see its task as making decisions about
punishment.
has been served since that is established by the parole éligibility dates, but
whether the inmate presents an undue risk to society.  She argued that in the
area of risk assessment, clinical judgement is neither better nor worse than
objective'eriteria as a method of determimation. She then stated that in ‘the
United States it seems to be part of the mandate of many of the parole boards
to reduce dlsparlty in sentencing. Since this is not part of the mandate for
Canadian boards, the use of guidelines to reduce disparities would not, she

‘arqued, be appropriate in the Canadian criminal justice system.

She argued that the question at issue is not whether enough time

A further objection to guidelines that was presented by Ms. Casey was .

that "...current guideline models base the release decision chiefly-on factors
the inmate cannot change, such as his previous record and  his current
offence", She stated that since we still believe in the idea ©f change and
even of rehabilitation, guidelines based on previous record and current
offence could do an injustice to the inmate in at least two ways. One type of
injustice, she -argued, could occur in the case of. inmates with long records
who. have, in fact, become tired of committing crimes. Guidelines, she
contended, might obstruct the release of this type of inmate .and, in so doing,
create an injustice. According te Ms.~Casey, the second type of injustice
that could occur would.be the blocklng of the release of an inmate who has

committed a very serious ‘crime but who .is highly unlikely to commit another
- The final concern raised by Ms. Casey is that the concept of gradual

release, which is used by the Nat10na1 Parole Board might not fit 1nto the
guideline model.

7
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The Effect of Measures to Increase "Openness" in Correctiocnal Systems

As ,we have seen in an earlier section, a number of measures that have
been implemented to increase .openness were discussed during the Conference.
While the need for increased openness was a recurrent theme of the discus-
sions, a number of individuals expressed concern over the methods that have
been established  to meet this objective. 0f particular concern to many
delegates was Part IV of the Human Rights Act.  The difficulties in making
correctional systems more open was another major point of discussion.

During the session entitled "The Discretion of Policy Makers", Ted
Herrison, the Vancouver Regional Director of Corrections in British -Columbia,
stated that open plans and visibility can help to improve the exercise of
discretion at the macro level but there are practical difficulties in

aEhieving openness. The problems, according to Mr. Harrison, are: one, that

it is difficult to consult everyone that should be conéulted; two, that system

needs, such as economy and speed conflict with efforts to consult and three,

that it is not always easy to lay bare the reasons for choosing a particular

course of action. o “

During the session entitled "How Much Openness Can the System Tolerate?",
Brian Pollick, then Executive Director of the John Howard Society of Alberta,

expressed the opinion that the measures that have been implemented to achieve

openness have had little, if any, positive effect on the outcome of deci-
sions. He stated, "efforts ‘to create the illusion of openness through
elaborate systems of due process and- through the formulation of goals and
objectives that are dichotomous and mutually incompatible are paralyzing the
system without producing any appreciable change"”. He went on to argue that
parole is denied as frequently as before on the vague grounds that the inmate
has not yet benefited from the programs of the institution and stated that
"the Sy§Eem is paralyzing itself by demanding more and more information.before
a decision can be made." Mr. Pollick contended that: this does not mean a more
critical appraisal of the information that is drawn upon: "In fact,! he said,

"all too ‘frequently negative testimony from énvunkﬁown source is uncritically

accepted". His summary conclusion was that "efforts are being made to

~gradually eliminate ‘discretionary powers at the local level through complex
systems. of procedure and centrol with the end result that line staff are boxed

0

into decisions made for them by a pollcy manual "

During the . discussion“period that Followed the panel's presentation, a
member of the audience stated that efforts to increase openness and the

,dlsclosure of information to inmates ignore-certain basic realities of prison
environment .

The reallty 1s, he sa1d that staff and inmates view each other
as enemles and the major . ammunltlon in the1r war is 1nformat10n. According to
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'\ the delegate, disclosure runs counter to the interests of the staff.

The effect that Part IV of the Human Rights Act might be having on the
qhality of reporting by correctionl personnel and, in turn, on decision-making
was discussed during a number of sessions. During the session "Living with
the Privacy Act: The Dilemma of the Professional", Ted Jamieson, the Privacy
Co-ordinator of the Correctional Service of Canada, stated that there is a
general consensus among parole officers that there have been both positive and
negative effects on report writing as a result of the Humad' Rights legisla-

tion. He informed the audience that, on the positive sidefwthe potential for

reports based solely on opinion or bias has been reduced. In his assessment,
reports are, therefore, somewhat more objective. The negative side, he
claimed, is that the Act has created a reluctance to include information,
that, if released, might be harmful either to the offender or the informant.

During the same session, Chris Conway, a Community Case Management
Officer with the Vancouver District Office of the Correctional Service of
Canada, expressed the opinion that the front-line correctional worker is riot
well-protected by the privacy legislation. He arqued that the provisions for
exemptions do not, in practice, protect the correctional worker and stated
that "all too often bureaucratic bungling leads to the provision of the
complete inmate file even when the attached letter states that there were
deletions made in accordance with Part IV. of the Human Rights Act." He
informed the delegates that, when this type of incident occurs, inmates not
only become upset and angry over what they have read but also lose respect for
correctional administrators. He expressed the opinion that when the emphasis
in the system was on counselling and assistance, correctional workers and
inmates had open commurication and the information that went into reports was
first discussed with the inmate; the reports, 'he said, ceontained few, if any,
surprises.” In his assessment, trust and openness are now rarely part of the
inmate-staff relationship and the -information contained in reports 1is not
known by inmates. With respect to the disclosure of information to inmates in
psychiatric centres, he expressed his puzzlement over the expectation that
inmates who have been diagnosed either as violent or irrational will receive
negative information calmly.

Wayne Crawford, the Head of the Union of Guards, made the observation
that discretion requires making value judgements, sometimes on the basis of
circumstantial evidence. He pointed out that the terms of Section 1V of the
Human Rights Act limit the line staff's willingness to exercise discretion
because their Judgements, once disclosed to the inmate, might result in court
action. He also ‘argued that the staff were not given proper training to

contend with the privacy legislation and that there are no quarantees that
certain' types of information will be kept confidential. The problems identi- -
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fied by Mr. Conway that arise when confidential information is mistakenly
released were also referred to by Mr. Crawford.

The alleged shortcomings and drawbacks of the privacy legislation were
addressed by Inger Hansen, the Privacy Commissioner of the Canadian Human
Rights Commission, who stated that if changes are to come about in the
legislation, the problems ‘that have been encountered will have to be docu-
mented. She said that she was unaware of any case in which an inmate or an
informant has been awarded compensation for information contained in a report
and gave the opinion that such compensation could be awarded only in the
rarest of circumstances. She went on to state that if the legislation has
made line staff reluctant or unwilling to hazard diagnoses of inmates, such as
schizaophrenia or alcoholism, that is all to the good. "Staff", she said,
"should not exceed their professional expertise when writing reports nor
should they give opinions that cannot.be substantiated". She argued that the
danger inherent in unsupported statements is that they eventually become
accepted as fact. This danger will increase, she pointed out, with the use of

~ computers since anything that emerges from a computer carries a note of

authority that exceeds that of written reports.

That the fear of disclosure has had a major impact on the preparation of
reports was a point that was stressed by several delegates. Their contention
was that less and less information is going into reports as a result of this
fear. In response to such statements, one delegate argued that inmates rarely
learn new information when they see- their. files; the inmate information
network is such, he ,said, that they know beforehand what has been reported.
The argument was also presented that if information cannot be revealed
directly to an inmate, it should not be included in a report.

Accountability to Parliament and its Effect on Discretion in Corrections

During the session on accountability measures for correctional systems,
Simma Holt, a Member of the National Parole Board, arqgued that accountability
of government departments and agencies to Parliament simply does not .exist.
She stated that ministers are unable to control the bureaucracy for which they
are respon51ble, they are unable to brlng the concerns of the electorate to

bear in policy development and, as a result, the concept of accountability has

been brought into disrepute among the public. She went on to state that the
crisis of legitimacy that we are experiepcing may in part stem from the fact
‘that those who develop policy and run the system are not accountable.

Durlng the session, "The Cost of Accountablllty to the Private Sector",
Jim MacLatchie, Executive Director of the John Howard Society of Canada,
argued that the accountability requirements placed on private sector agencies
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* that receive federal money is a concern not so much because of the accounting

process but because of the direct government influence in the management of
private sector agencies that results from the accountability requirements.
Josh Zambrowski, then Executive Director of the John Howard Society of
Montreal, stated that accoUntability requirements are imposed for the sake of
achieving uniformity. He also stated that, through the accountability
process, the private sector is being pushed into becoming a support system for
the .government. Brian Yelland, the Ontario Regional Manager of Offender
Programs for the Correctional Service of  Canada, agreed with the statement
that the private sector agencies have an enormous line-up of accountability

requirements but, he said, this is a predictable consequence of depending.

entirely on the public sector rarher than seeking private funding.  He argued
that federally administered programmes have to have some uniformity and
consistency and, therefore, codification and regulation must be imposed.

Whether the type of performance evaluations implemented in response to
‘the demands for accouptability are useful was also questioned during the
discussions. Irvin Wallpr, a professor of criminology at the University of
Ottawa, argued that simply instituting measures to assess, for example,
whether the Parole Board is meeting its objectives overlocks many factors that
contribute to failures on parole, such as the fact that approximately $35,000
per inmate, the bulk of available resources, is directed ﬁowards security.

r : - :
The Effect of Extra-Judicial Review Mechanisms on the Use of Discretion

Y .
&l

In addition to Jjudicial review of administrative,/action, the imple-
mentation and effect of what might be termed "extra-judicial" review mecha-
nisms, including the Correctional Investigator, the.office of the ombudsman

“and internal review committees, were the focus of  discussion during the

Conference.

The office of the ombudsman and the Correctional ‘Investigator were
credited with hav1ng a reasonably positive effect on the use of discretion in
corrections. In both cases, we were told, their credlblllty as impartial
investigators is h;gh and they are, therefore, listened to -not only by the
parties directly involved in a complaint but also by the Minister or Deputy
Minister responsible for Corrections. In this way, it was argued, they are
able to effect same of the changes that seem to be _required 1n the system, in
addition to remedylng the misuse of discretion in specific 1nstances. The

limitations of the ombudsman's-office as. presented by Llnda Bonln, an offlcer
of the Ontario, Ombudsman's office, were:

[

i)  the ombudsman has no power to enforce recommendationss;

eyt e T R

‘basis on which decisions ‘are made and, in turn, promote fairness and equity An
 the correctlonal system. A further argument in stport 'of such mechanlsms was’
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ii) since decisions are of necessity made quickly in correctional insti-
tutions, it is often impossible to intervene before a decision's
adverse effects have been felt;

iii) the sheer volume of complaints is difficult for the office to con-
© tend withs

iv) the geographical distribution of institutions in Ontario contributes
to delays in the processing of complaints;

v) the ombudsman's office cannot go public with its findings;

vi) the ombudsman's office has to contend witn“several“areas, not just
corrections and, therefore, those who work in the office are, of
necessity, generalists.

Ed Mclsaac, an officer of the federal Correctional Investigator's Office,
stated that, in his opinion, the Correctional Investigator is effective within
the limits of its jurisdiction. In his opinion, the presence of the office
has contributed to improvements in the correctional system. He stated that a
numberlof”decieions‘that adversely affected inmates have been repealed as a
result of the efforts of the Correctional "Investigator. He coneluded by
stating that review is a shared responsibility and that no one mechanism arane

can provide a satlsfactory review prncess. It requires, he said a comblnatle\\\\
~of internal review -mechanisms, suitably worded legislation and the Correc-

tional Investigator. 2
The second review mechanism that was discussed during the Conference was
the type of internal review process used by the National Parole Board. During
the session on review mechanlsms, Ron.-Price, a professor of law at Queen's
University, expressed the oplnron that internal policing mechanisms in any
area, not just corrections, can hardly achieve the impartiality required for a-
proper review. Moreover, he arqued, in the case of bureaucracy, there is an
inescapable amount of delay and confusion that does not serve the ends of
justice. Josh Zambrowski argued that internal review for the federal parole
*system has not been adequately put 1nto effect and should not even be used.

He expressed his objection to what he " descrlbed as interminable delays which

are made .on the grounds that more 1nf0rmat10n is needed.

9 . . o (\

In summary, the argumen*% presented in support of lnechanlsms such as

standards, gu1de11nes and procedural safeguards were that they clarlfy the

that they make it’ possible to evaluate what is being done ‘and, therefore, to.
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, make - improvements wheal:e-necessary._a It was aliso‘argﬁledf tb%’t enough d{isc;retJ:.on-‘.- b @
. ary - latitude remains to ensure that the unique circumstances OF a- given :
! situation can be taken into efccoun}t. e ' : v
‘ In general, the arguments presented. against such mechanisms centered;on ,,_, -
L : ~ the criticism that they affect only the procedural and not’ the «SUbSta“tlYe \ +
element of decisions. A€cordingly, it was arqued -that correctional authori- ) &
L ties have become accountable for how decisidns. ‘are rendered but not for what |
’ " .deéisions are made. Ano:i:lger rei‘ated argument was that the responsibility for ) ]
i ‘deéision-making‘ is '“bei‘hg transferred - from’ individuaﬁls\ to mechanical pro-
cesses. . This developmerit, it was -argued, will not only dehumanize Fhe '
: correctional system‘r:‘,,ié)_ut will also erode the incentive to’ improve the qu’alllty .
of decisions. -' . ! - o s v | . ) _
The '(Jt;éervétions “and opinions summarized in . the preéeeding sections ! H‘HAI‘., IS T0 BE DONE? :
' f’brmed the‘:basis for a number of recommendations about what should be dong to R R i | ; ’ , o , :
improve oﬁ»limit the use of discretion in corrections. The recommendat ions o o U o o );’
i that were presented during the Conference and the:rationale given for each a;‘e Dur:mg t!1e Copfetenc.cz, ‘a nu?be_r o_f rcaicmynendatl?ns were made for |
. the subjeét of the nex‘t'syectiony. | : : ,wchanges in Fhe exerclsg ,Of discretion in correct;mns. : Sqme of the -
' L : L ; : : . recommendations called’ for “a transfer of power away from correc- i
; - ‘ B b C s ' " tional ' authorities to one or' more of the following areas: -
[»» ; ' . Parliament, the judicial system; the public and the offender. Other
}. ‘ 4 .recoungndations, while not necessarily excluding a reduction in
| Sy o k _power, emphasized the need to 'structfare discretionary power in
- ;corrections through rules; guidelines, procedural mechanisms and i
1 \ oy, : “ - . standards.  Still other recommendations' called for measures to 5o
: ) ; -improve the ability of correctional workers to make acceptable B
‘ \ decisions of high quality.,  The discussions summarized below , it
: , v illustrate the different types of recommendations that were put o
» ’ . forward for consideration during the Conference and the rationales :
- that were provided for them. ' B Do . :
| A R The ‘arguments presented ‘b,.y;Stewart Asquith, a lecturer at the School of » v :
! T : " ~.Social Administration, University of Edinburgh, suggested that there is a need .
. . ’ . X not only to limit discretionary powers through the application of legal o
‘ ’ ‘safeguards but also to re-examine the values and- premises that infofm the use -
l . ’ of ‘discretion. - During his address, he stated that, "the exercise of discre- q .
) r . o tion has to be- analysed knot simply ;'Lon terms of pr‘ofeg;’sional_ Jjudgement and‘ its ki "\{
; s . lack of accountability but also within a more broadly based critique of*the
! ' y : legitimacy afforded to important social institutions such as social work or % ;
. ) o | . _criminal jistice as a whole". ‘He suggested that if the" current problems |
b o : o  associated with discretion stem from ‘a crisis in the legitimacy ‘accorded to f S
i > K . .  the perspectives of welfare professionals, it might be necessary to address SR e
k N - _ questions concerning..the social distribution of power, o o f
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During the opening session, John Hogarth, a professor of law at the
University of British Columbia, presented a number of recommendations that
were premised on the need for a change in ‘the status of inmates and, by

implication, in the balance of power between correctional authorities and -°

inmates. He stated that an alternative to controlling, confining and struc-
turing discretion is to provide the offender who is serving a sentence of
“imprisonment ~all the status, obligations éhg duties existing‘-in society
generally and distributed, by reason of one's citfzenship,ﬁto every member of
society and to take away only those privileges, immunities and rights that are
absolutely necessary for the purpose of safe custody. In other words, he

said, the offender ought not,.by reason of a due process model, to escape‘his

moral and ethical responsibility as a citizen. = He argued that there are

choices other than due process. He stated that "there are, social engineering,

choices that are opén to us as a society" and gave, by way of example, the use
of smaller institutions that would allow a humane relationship to develop
between staff and inmates. -Another recommendation made by Professor Hogarth
was to improve the. professional training and ‘conditions of work within
institutions. Moreover, he argued, we could require inmates to maintain their
obligations to the victim, to their family, to society and to pay for their
room and board and thereby create conditions like those in the wider society
from which they come in terms of obligations to be productive. He also argued
that we could allow persons to be released at the moment that they have
~satisfied an appropriate tribunal that they have accounted adequately for
their behaviour and maintained the relationships described above, which embody
status—detefhined, not contract-determined obligations. He stressed the fact
that the proposal to grant the status of a citizen to inmates is based on a
model of man as essentially trust-worthy and not on a negative model that
calls for contrqlfihg mechanisms established in‘contract.

The third Speakef*to;addre§s“the opening session was André Normandeau, a
professor of criminology at;ﬁhe Uﬁ\versity of Montreal. In his opinion,'"a
middle position must be»sought’bthern indifference to the potential and real
abuses caused by: the exergise of unjist and arbitrary discretionary powers and
the impossible, USeleSSU/ahg inhumqni effort to invent a system in whigh
everything would be settled by law, wifh no place being left <for discretionaqy

power". He argued that we can achieve the middle solution by 'presentiqg“¥

discretionary powersyfgr examinatioﬁ‘by an enlightened public and by pressuﬁb\
groups which specialize in the correctional system. In his opinion, th%5

public, and not more legal controls, should be used to ensure that the reason%
underlying decisions ‘made 'in the correctional system, which relate to ‘thi
offender's"%&ghtsmandufreedoms, are ‘known and justified.

S
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During the discussion period that followed the panel's presentation,
several members of the audience expressed their agreement with the opinion
that ‘we' must redress the imbalance of power between the inmate and the
correctional system but disagreed with the opinion that legal .safeguards would

.not achieve' this objective. Michael Jackson, a professor of law at the

Universi@y of British Columbia and Howard Epstein, a practising lawyer, both

~argued ‘that the rule of law restricts the power of officials thereby helping

to redressnthe imbalance of power. Professor Hogarth expressed the opinion
that legal measures create an adversarial system and do not redress the
imbalance of power; instead they lead to”formality, polarization, and alien-
ation between inmates and staff. He went on to argue that the elimination of
abuse is contingent on the relationship between staff and inmates. He stated
that, if the relationship is based on a we/they attitude, which legal mecha-
nisms promote, abuse will not be eliminated. The elimination of abuse, he
argued, Tequires a community spirit, a sense of common purpose which will be

engendered only by creating small institutions and the presence of normal
duties and obligations. '

. & ’ // N 1‘%‘\\ : :

The opinion expressed by Professor Hogarth™ was supported by a statement
made in the keynoteyﬁddress by Hans Mohr21, a sociology professor at York
University. He stated, "I take no solace from examples within the formal

“Justice system to believe that inmates will really have their rights asserted

through time within a system of justice that parallels the criminal courts on
the outside." ' ’

The arguﬁent, presented by Stewart Asquith, that the problem of discre-
tion in corrections must be examined in the context of much broader social and

political considerations, was supported by Charles Reasons, a professor of

criminology at Simon Fraser University, who arqued that the problem we are
facing stems from the imbalance of power between the providers and recipients
of services. He stated that we cannot adequately address the problems of
discretion or power within institutions, or within corpections, until we
adequately address it outside of institutions.
. : g
Alan - Leadbeater, the Assistant to the Vice-Chairman of the Canadian
Radio-Television and‘Telecommunications Commission, argued that goal substi-
tution is a major  factor in the current crisis of legitimacy, QHé arqued that
when decisions are made that are not the formal stated goals of an institu-
tion, their legitimacy or acceptability suffers. Given these considerations,
he arguéd, we mqst identify the forces of strains and rewards - affecting a

21 For the full text of this

# i

%

address, see Part II.
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particular organization and examine responses to them in order to know whether
goal substitution is occurring and what the goals have become. He argued that
to do so requires some form of independent review of the leygitimacy of
individual decisions. He stated that this should neither be a judicial review
nor a public review of the merits of individual decisions but a broad policy
review'designed to ensure that the operational goals are open to critical
scrutiny. He suggested that one mechanism to .accomplish public scrutiny is a
Council on Administration and that increased Parliamentary = involvement,
requiring significant reform to the committee system, would also be deairable.

According to Mr. Leadbeater, it will be necessary to improve the quality
as well as the acceptability, of decision-making. To do so, he argued three
prerequisites must be met: i) proper search, selection and attention; ii)
proper weighting; iii) proper contextualization. With respect to the first
prerequisite, the decider must have the ability to postpone judgement on a
decision pending authorial exploration of evidence, opinion, argument and
values. With respect to the second, the decider must have the ability through
experience or special aids to assign appropriate weights to the factors under
consideration. With respect to the third prerequisite, he said, the decider
must have a thorough understanding of the larger decisional context that
circuniscribes and shapes decision possibilities, coupled with a capacity to be
imaginative in developing decision .choices. He concluded by stating that, if
the goals being pursued by the decision-maker are acceptable to those affected
by the decision and if the three conditions 1listed above are met, the re-
sulting decisions will be of high quality and will be acceptable.

During the session entitled, "The Climate of the Times and Its Influence
on Discretion", 01é Ingstrup, a Danish prison warden and:< President of ' the
Standing Committee on Prison Regimes of the Council of Europe, argued that we
must maximize the human resources available in corrections by delegating
responsibility and decision-making authority. He informed the audience that
the Danish prison system has found it useful to bear in mlnd the following
points:

‘i) the mere fact that headquarters is functioning well does not mean
that the system as a whole is doing soj

ii) staff and inmates will perform aceerding to what is expected of

them; if they are expected to behave responsibly, they must  have
something to be responsible for; :

S

- 62 -

iii) delegation of power, including discretionary power, does not mean
loss of influence or leadership; delegation of such, power does

change the position of management from decision-maker to that of a
real leader;

iv) when a manager loses confidence in human beings he no longer under-

stands what responsibility means to them and cannot accomplish what
is recommended above.

During the session entitled, "How Much Openness Can the System Tolerate",
David Cole, a practising lawyer, stated that what is urgently needed is a
clarification of where parole officers stand vis-a- -vis the complex issue of
disclosure. In his opinion, all of the policy manuals, all of the continuing
training of parole officers, all of the legislation, should be directed
towards a bias in favour of disclosure of all information upon request. He
went .on to say that, in his assessment, if real reasons for decisions are not

disclosed, the courts will strlke down dec131ons to refuse, revoke or modify
the conditions of parole.

During the same session, Brian Pollick, then Exeeatlve Director of the
John Howard Society of Alberta, stated that to overcome the fear mentality
that is preventlng not only openness about the exercise of discretion but also
the exercise of discretion itself, we must first change our view of offenders
from a negative to a positive one. This can come about he said, only through
a -basic restructuring of institutions so thatsinmates and offenders are given
real responsibility and the opportunity for success or failure. He also
argued that the goals and objectives of the system have to be further clari-
fied so that they are not phllosoptlcal”y\uﬁbbmoatlble.f In addition, the
staff must be trained and educated so~that they~ belleve in and accept those
goals. = Mr. Pollick recommended next that there be a long-term program of
public education. With respect to the wuse of infarmation in correctional
dec131on—mak1ng, he argued that the various compaonents of the sySL am must be
prepared to test out all information, not simply positive information. He

- concluded by stating, that. if the exercise of discretion in corrections is to

be 1mproved the quallty of Jud1c1al decisions must also improve.

The need to develop a clear statement of the principles and objectives of
the correctlonal system was reiterated numerous times during the Conference.
Recommendations about what ‘the purpose should be were given by two speakers
during the session entitled "Currents in Correctional Theory: The Effect on
the Allocation of Discretion". - John Klein, then a professor of criminology at
Simon. Fraser Unlver51ty, argued that the rehabilitation 1deal should not be
dlscarded on the grounds that 1t involves some degree of coerc1on. He stated

]
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that the fact is that coercion is. a fundamental part of society. What is
important is whether or not the individual has the freedom, and the "discre-
tionary power to resist coercion.  In his opinion, the rehabilitative ideal
can and should be retained siwnce there is evidence that something is worklng
and, on the basis of studies done to date, it would be premature to dismiss
rehabilitation as a goal. He argued that what should be done is to permit
inmates the right to refuse treatment. '

The next speaker, Frank Miller, Secretary of National Associations Active
in Criminal Justhé
rehabilitation or Jmst desserts, should be employed at any one time. Instead,
he argued, aspects of. sunishment, deterrence and rehabilitation are all needed
in corrections. The rehabilitation model does .call for the exercise of
discretion, he stated, and discretion is needed for humanitarian reasons as
well. He argued that the tendency toward cyclical trends in corrections
‘should not contlnue and that we should ‘seek a blend of rehabilitation and
Justlce.

Many of the individuals who emphasized the need to adhere to the duty to
act fairly and to implement procedural éafeguards strongly recommended that
such safeguards be developed by correctional authorities working in conjunc-
tion with lawyers and offenders in a non-adversarial climate. If such steps
are not taken, it was argued, the courts will impose due process mechanisms in
an ad hoc fashion on the basis of the specific instances that come before
them, rather than on the baSlS of an overall view of the correctlonal
situation. : :

That the expertise necessary to provide not ‘only procedural but also
substantive fairness rests with the judiciary and not with correctional au-
thorities was the contention of Bradley Willis, a .practising lawyer from
Alberta.
with discretion in  corrections is to make the courts responsible for the
administration of sentences. The advantages that would resuit, he'argued

would include 'a net saving in 1nf0rmat10n and in, flnan01al cost and also an

1ncrease in fairness and Justlce.

The need tolmake’the system more accountable byvmakiﬁg it'more"epen to

public¢ scrutiny was stressed by many delegates. . In general, the recommenda-
tions put forward were to develop the ability to communicate information to
the public "and to listen to the concerns of the community.
speakers who advocated this approach was Don McComb, a recreation director in
British Columbia, who emphasized the need for trust between the community and

3

expressed . the opinion that no single model,” be it

In his ogpinion, the appropriate remedy for the problems associated *

- DOne of the

R

.and inequitable decisions.

in two ways:

Q
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the correctional system. To develep this trust, he argued, government
agencies must abandon the fear mentality and begin to communicate freely with
the community. v

A somewhat different approach to openness was recommended by a number of
speakers who argued that the most pressing need” is to demonstrate that:

equitable and fair decisions are being made on the basis of clearly stated
criteria. The implementaticn of parole guidelines was recommended by Joan
Nuffield, among others, as a means of achieving the objectives of fairness,
equity and openness to the public.

The recommendations summarized above reflect a divergence of opinion
about . Nhether the emphasis should be on measures to constrain discretion or on
measures to improve its use. Those who advocated the former expressed their
concern -about the potential, inherent in discretionary power, for capricious
The recommendations based on this perspective
called for a limiting of the discretionary power of correctional .authorities
first, through rules, guidelines and procedural mechanisms that
establish firm boundaries for the use of discretion and, second, by trans-
ferring some discretionary power away from the,correctionalysystem towards the
courts, Parliament and the public. Those who placed a greater emphasis on

efforts to improve rather than constrain the use of discretion in correctlons;
generally expressed a belief that we cannot, nor should we' escape the need for

human judgement. at all levels in the correctional system. -

’ | “In view of this,
they - argued,

we must concentrate our  efforts on selecting and  training
correctional workers who can be relied upon to use sound Judgement to pursue
clearly defifed objectives. ' : )
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CONCLUDING REMARKS _ Y S - - _

One of the central themes that emerged during the discussiong yaﬁ tha;
the chrrent controversy over discretion and recent demands for the }1m1t;ng‘o
discfetionary power stem not simply'from a perceiveq }ack ofvrelgs»qu Z?I‘a
crisis in ‘the legitimacy accorded to our major social and political institu-

" tions. According to this analysis, the crisis in confidence may be the result

L of correctional agencies, and opennessvto,pUbl;c scrutiny.

not only of dissatisfaction with the capricious use of disFretjpn bu? :lﬁo”
with the values and premises that inform the use of dlscret;on.v‘lf suc ;s.
the case, we were told, rules and regulations based on these values may not be

an adequate response to t

VEersy.

Those who supported this® analysis warned that rules and regulatioQS
premised on values unacceptable to those whom the system serves mlght only

perpetuate dissatisfaction with the enormous power that the sygtem yie}di gver -
the lives of individualSQ_ Qur task, they stated, is not. simply to lessen .

inequities. in decision-making through rules and guid?l%nes but to meet demaniz
for decisions of highér quality and greater acceptability. T? do so0, we wee
told, will entail a number of_measures~inc1udingimore emthS{sth ihij;::ptz
weighting of decision factors, greater availability of statistica

is] : s mission
provide a context for individual decisions, a clearer statement of the mis

Thevexteht to which due process and legislaﬁioh can improve the'qualgty
and acceptability of decision~-iaking was a matter of -considerable debate. One

point of view was . that procedural safeguards and, legislation based on a

recognition of inmate's rights are an impdrtant part of the effort to improve

and limit. the use ‘of discretion. But othefs;arQUed th?t_they gogldkb?'i: N
impedimentn to this task on the grounds that due process mgchqnlsms will

he probiems that have generated the current contro-

- 66 -

introduce an .adversarial system. of decision-making and, thereby, increase the |

antipathy between offenders and correctional personnel. A second'&ygument
presented was that procedural safeguards will affect only the procedtral and
not the substantive element of decision-making, which, in the opinion of many,
is the aspect of discretionary decisions with which we should be concerned.

Many of the discussions indicated that the crisis in legitimacy which may
be fuelling the  controversy over discretion exists internally as well as
externally. Efforts to promote equity and fairness through rules and
regulations that circumscribe the discretionary power of correctional workers
have, it was often stated, bred a feeling of frustration and confusion. The
limiting of discretionary authority has been interpreted as a vote of non-

-confidence and has, We were told, had a debilitating effect on morale. Some

of the,individuals who expressed this point of view suggested that measures to
promote equity and fairness are being implemented at the expense of flexibili-

~ty and humaneness in the criminal justice system. Others contended  that

equity and fairness are being emphasized at the expense of order, security and
protection of  the public. In both cases, the message that came ‘through
clearly was that many correctional workers, both in the public and private
sector, feel that their discretionary power has been restricted to the point
that they'cannot adeguately pérform their tasks. '

The sense of frustration is compounded for many correctional workers, we
were told, by the fact that they do not suppdrtﬂor agree with the goals and

objectives embodied in the measures -that circumscribe their -discrétion.

Stated in another“way, the mission of corrections that is conveyed in the

rules, regqulations and procedures is not perceived as legitimate by a number
of correctional workers. "

The argument that there is a crisis of legitimacy in our major social and
political institutions which stems, in turn, from conflicting perceptions of
fundamental values, offers an explanation for the recent increase in demands
for more accountability on the part of all‘public officials. No longet. are
the publie, or the courts, prepared to- leave the discretionary authority of
government -agencies unchecked and unfettered. As we have seen from  the
discussions, the demands for more public accountability have been expressed by

“the publicvthrqugh Parliament and the ‘press and have been strongly voiced by
vspécial interest groups. The pressure-to meet these demands has been felt by

the senior levels of government departments, agencies and -tribunals. The need

to demonstrate,whaf is being done, to be ‘able toupcﬂdunt for thedecisions
~ that have'been taken in the correctional” system has, it seems, profoundly
affected the entire system. o R
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During the Conference, it was argued that, in theory, deinands for more
accountability need not, nor should they, lead to a reduction in the discre-
tion that is exercised at all levels of an organization. That they seem to be
leading to such a result can perhaps be explained by drawing tocgether several
of the arguments”that were presented during the Conference. We were told that
if decisions for which managers are willing to be held accountable are to be
made at all .levels of an organization, it is necessary to articulate and
communicate the organization's mission down through the ranks. Moreover, we
were told, the only standards that should be imposed are those that
intellectually reflect the specific objectives of the organization and the
only objectives that are legitimate are those that reflect the mission of the
organization. In turn, it was argued, the only mission that is legitimate is
that which reflects the needs of the population you are trying to serve.
Without a clearly stated, legitimate mission, discretion will be exercised
according to individual perceptions of what the mission is or should be.

In view of this analysis and the discussions during the Conference, the
conclusion we might draw is that the central problem that is facing correc-
tional systems in meeting the demands for more accountability is the lack of a
clear consensus over what the legitimate goals of the system should . be.  Since
those who work within the system, as well as those whom it serves, seem to
have conflicting perceptions of the purpose of corrections, guidelines and
standards that promote a commonly agreed upon mission cannot be formulated.
On the basis of the Conference aiscussions, it seems reasonable te conjecture
that, in the absence of a commonly agreed upan mission for corrections, and in
the face of demands for accountability, uniformity and equity are taking pre-
cedence over other objectives, That this might result in & concentration on
procedural reform at the expense of substantive reform and in an increasing
reliance on mechanical processes rather than human judgement was the warning
that was sounded. ' '
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‘we have not yet heard

ON DISCREET/DISCRETE DISCRETION

J.W, Mohr

v Professor of Law
Osgoodz Hall
York University
Toronta, Ontario

If we transform dlscretlon, which is derived ,from and dependent on-
human agency, into rule structures, we llmlt the visibility of

discretion and drive the real perceptions and real actions. of human

agents underground. In any real life situation, the application of

rules is dependent on human judgement. Moreover, the rules must be

appropriate to the situation.- A simple extension of the rules of

criminal law to corrections .overlooks the distipet dlfferences,
between courtroom and correctional decisions.

IK\

The original title for this talk was - Ring Around the Roses.  And
although it would have been an easier tune to sing to for one's supper, and
although it would have prov1ded a perfectly good entry into the. subject of
this Conference, it may have 51gn1F1ed a®lack of seriousness. And we are, of
course, serious people in a serious system. . There may be prison humour, but
of parole humour and cennot possibly imagine
correctional system humourt, There is, nevertheless, more - than. an element of
irony 1n our perceptlons of dlscretlon.

@

8 Having heard bhls concept discussed for two days, there may not be any
pre conceptlons left' indeed there - may not be any clear conceptlon left
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- 'Allow me to do what I usually do when I am confused about a concept - go to
It has been my repeated experience

the dlctlonary and start all over again.
that the family of -meanings which surrounds every work, its history and the
praxis. to whlchklt_speaks contain the essence of everything we may possibly

'say even in a complex conference such as this.

When I first heard the rumour that there was to be a conference on
dlscret1on, I took it as a hopeful 31gn that we may again be given official
national, nay, even international permission to think. Then came the Ffirst
warning signs - the« title and the outline of themes. "Discretion in the
Correctional System" - now, systems are not able to make any clalms on the
kind of discretion the dictionary‘tells us .about and which I want to share
with vyou. Sure enough, the theme of the first day was to be "Confining
Discretion" - after all, we know a lot about confining in the correctional
system. Only the second day was to be devoted to "Reviewing Discretion" -

again this makes Some sense since, in practice, we usually confine first and

review later. And finally we are. to structure dlscretlon - 8@, -no possible
freedom for discretion, only mandatory supervision. Thus, the..cards were
stacked, but as the proverbial gambler said to his Frlend who warned him: It
is the only game in town. N N

Nevertheless, my -hope and my concern are - that dlscretlon bs understood
not as.a negative property of systems and rules ‘but as a fundamental and
dlstlnct aspect of human agency without whlch systems and rules could not
work, or if they work, only by subterfuge, by conceallng what are 1nvar1ably
human Jjudgements.

Let me turn to the Shorter Oxford (with a little help from the b1g one)
et je peux assurer mes amis frangais que le Petit Robert nous raconte la méme
histoire. :

Discretion: I. Separation, disjunction,'distinction 1590.
So far we are on familiar ground.

decades (if not the last century) discretion has become a dirty word, a fall
From the grace of certainty? But surely, separatlon, dlsJunctlon, dlStlnCthn
are our stock in trade.

Let us look %thher: ol

'll, 1. " The  action of discerhing 3 or’ judging, “judgement,
discernment, discrimination ME.

B

W

Or are we7 Is it pot that" durlng thewﬁ
bankruptcy proceeding of the legal imagination in this field during the last
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positivists, we just throw it out.
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Now we are in even more trouble. Is this not what the legal process ‘is
purportedly all about?  The actlon of dlscernlng or Judging.' Rules, surely,
are only the bone structure,vof a ‘bedy’ of law. Judging, whether it is
Judicial, quasi-judicial or. just plain human, necessarlly involves dlscernlng
and discrimination, with all the good and the bad consequences which these two
words remind us of. Both incidentally, . come from the same stem - Greek:
krinein, which also gave us the word for crime.

Then we read:
2, Faculty of discerning - 1651.

The Shorter Oxford tells us that this faculty apparently died out by 1651
and the big Oxford instructs us further that Thomas Hobbes was the last one to
use it in the Leviathan. He, of course, laid the groundwork for The Rule of
Law as the absolute authority of the State. We have remembered his message,

and-even developed it further but have forgotten his irony: The Leviathan is,
after all, a monster. ‘

'NOW'we‘cQMB t6 the crunch:

3. Liberty or power .of deciding, or acting according to
one‘s own judgement; uncontrolled power of disposal ME;
in Law; the power to decide, within the limits allowed by
positive rules of .Law, as to punishments, remedies, ‘or
costs, and’ generally to regulate matters of procedure and
admlnlstratlon 1467. : .

What do we do with a word that means both: actlng accordlng to one's own
judgement and uncontrolled power of disposal? If* we are linguistic
But if we are students of human pature we
will recognize that these are two sides of the same coimn,. Human Judgements

.are only free to the extent to which they involve uncontrolled power of
In law, as the deFlnltlon tells us, discretion is the power - to

disposal.
decide within positive rules oF law - not w1th positive rules .of law,

i

If- we want to break through to ‘the last major meanlng the dlctlonary

glVBS US—

- III. 1. The quality of being .discreet; discernement;‘prudence,
' »~ sagacity, circumspection, sound judgement ME.

2. Propriety of.behaviour 1782.- "‘,’ )
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then We have to ask ourselves what "The power to decide within positive rules
of law" really means. And it is for this reason (and not only to confound
you) that I added the ‘adjectives discreet and discrete.

,”ﬁisegeet - Showing discernment in the guidance of one's own speech and

action; judicious, circumspect, cautious;
Discrete - Separate, detached from others, distinct.

The point is that if discretion is to be judicious, circumspect and
cautious, it has to be examined separately and detached from others, which in
our framework means separately and detached from systemic assumptions and
distinct from rules. We can accept, I think, that in the determination of
substantive offences, in the control of process and of evidence at trial,
strict construction should prevail, rules should rule. If we must have such a
violent and coercive form of law, such as criminal law, the gates should be
rigidly controlled. But there is a decisive break between conviction and
sentence. There is not only a different set of rules determining the process
of conviction and determining sentence, but the nature of rules and the place

of discretion change completely. And it is, of course, the sentence which:

provides the raison d'étre of the correctional system - if that's what we want
to call it. (In a more colourful way one could also say. that it is the
sentence which provides the raw material for the correctlonal industry, if not
its finished product.) ; . ~

It is a fundamental mistake to think that we can extend eriminal law
theory as it is generally espoused, to sentencing and corrections. This
theory - and what is mainly taught in law schopls as criminal law - is derived
from the interplay of offences and defences as “defined by substantive law,

previous decisioris and principles which shape the trial proper. What' is in’

question at trial is = proscribed form of behav1our and -a prescribed degree of
intent - not a. ‘pergon, at least not in theory. Sentencing and corrections on
the other handy ’wnether we talk in terms of punishment or rehabilitation, or
whatever other gene@aLij we . have up our sleeve, is about people. Judges may

of -them) that’g;<
committed.. ‘No
prisoner. ‘

_ sentence pertalns only to the act that has been
illusion is possible for the keeper who receives the

It has ledys umazed me that Judges and others with legal training,

spe01flcally academits, could vehemently attack what they think is discretion
l in the correctiopal process, ‘such as the very existence of parole, and
completely ignore that snnten01ng, at least in the Canadian context, is highly

A
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discretionary. We ‘can attempt, as our American friends have done -during the

last decade or so, to take discretion out of the system altogether. This is a
dangerous illusion, mueh more dangerous than the idea of rehabilitation
against which, at least in part, the rigidification of the system has been
directed. Some Americans have now recognized that the cure is worse than the
disease that dlscretlon was believed to be. It is in any case curious that
the attack on discretion was malnly directed towards post-sentence decisions
and not towards pre-trial decisions which suf f>» even more from an overdose of
negotiated justice_with even less visibility. But pre-trial bargains are
mainly made by lawyers, so they must be legal.

It may well be, as many have claimed, that corrections is a- legal
jungles, But is it so because of an absence of rules and regulations or an
absence of specified procedures for that matter? Can due process in a prison
setting be measur ed by standards of criminal law when this very law has
already ‘deprived one group of people of their autonomy and has loaded another
group, the keepers, with obligations it would punish under nomal civil
conditions? What are the standards to be applied to.fact-and-law finding in
the parole process which by its very nature is discretionary? \

The danger is that, if we transform discretion which is derived from and
dependent on human agency into rule structures, we limit the visibility of
discretion and drive the real perceptions and real actions of human agents
underground. In any real life situation the application of rules is dependent
on human judgement. If this is not recognized and not made accountable, human
agents will play power with rules and cover arse at the same time.

II

The "Rule of Law" concept istonly one concept of law; there are others,
such as equity and custom which are not so much bounded by rules but by

‘context or conventions, as our highest court recently was constrained to

admit. I wish I could now propase that we turn from law to social.sciences to
understand context or ‘conventions or mores as they used to be called. But I
am afraid we shall find the same rule addiection there, even if differently

expressed such as in quantitative measures; we will find the same denial of

human agency and its impact on research which does not dlsclose its seardh.

Social »sc1entlsts‘ who have - recognized that sclentlflc,rprooedumes ‘lend
themselves as much to power gdmes as do rules have recently either made the
phenomenal discovery that crime and corrections are political issues or have
turned - to debunking or both, job conditions and incame penﬁitting. That
corrections is political is a truism - every state operation is politieal.
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The vicious inrocence of the belief in the neutrality of law and sciense
cannot possibly survive in this century. But debunking too betrays an
idealist stance. It is based on the expectation that good can come frem the
process. . This is a misunderstanding; the process is clearly meant to do
evil, The justification, of course, is that evil is to be applled to
evildoers; but. it is only in some form of mathematical calculation that two
negatives result in a positive. The cognitive dissonances and the confusion
of emotions which result from looking for sanctity in sanctions could be
hilarious if it were not for the suffering and human disorientation of keepers
and kept.

Let us by all means recognize that systems are expressed by structures
and rules. Systems qua systems, should have no discretion. We want our
machines to run the way .we have designed them to run. But even system
theorists know that this applies only to closed mechanical systems, If my
watch stops running, it has broken down. If time stands still, this is quite
another matter. Corrections, by whatever name we may call it, can neither be
a closed system - people do get out - nor a mechanical one simply becagse it
involves people and people do make judgements, including judgements "about
rules, and thus pervert standardization if they are not part of the standard
We will not be able to change this by 1984 or ever. o

We pride ourselves in having a government of laws and not of men. If
this motto, whlch does have meanlng, is not tovbecome 1nslp1d -and 1n31d10us,7

we have to recognize that it is men who not ‘only make the laws but administer

them. If we leave no room for their prudence, sagacity, c1rcumspect10n and o

have a tyranny of rules rather than men.

A number of years ago,,Mrl Ouferbridge,spoke_out against tﬁe_tyrahny'of
treatment. It was not so much treatment he questioned as the misuse of human
agency for systemic purposes. In initiatfhg this conference, ] take it he' is

targeting aneother tyranny whlch is now more pervasive than- rehablllyatlon talk‘

used to be. | :

o : o . k=S

T would thus argue that freedom,for’the‘peysonimustrmean aﬁmaximqm of
discretion; and freedom for all perscns a maximum: of accountability for the

actions which flow from personal Judgements. ?0 play'the game of crime and

'correctlons we need rules, but we surely know that rules aregnot the game.g

. .
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‘sound judgement and for assessing the propriety of"their behav1our, we shallefw'
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WHY IS DISCRETION AN ISSUE?

Stewart Asquith

Lecturer

Department of Social Administration
University of Edinburgh

Edinburgh, Scotland

dlscretlon exercised by~ social welfare
administrators may stem not from a lack of rules per ‘se but from a-
CrlSlS in the legltlmacy accorded to our maJor social and political
vlnstltutlons.. If so, the 1mplementat10n of  procedural safeguards
-alone will not easethe problems a83001ated with the discretionary
~powers of publlc agencies. Even ‘more significantly, if we attempt
to control dlscretlonastrlctly by legal and organizational means,
- the conditions are " ~provided for a move towards centralized
» bUreaucracy and a'retributiVe‘philosophy. S o |

@

Concern over  the

b

In the course of my remarke, I want to address the 1ssue of JUSt why

dlscretlon or- the ~exercise .of. dlscretlenary , powers should be seep 'to.

.....

constitute -a problem, what kind of ‘problems it poses, and just ‘as 1mportantly,r

for’ whom. My remarks are g01ng to be fairly general and for the purposes of

this Conference, what I wauld 1like to do first is give you my concerns about

- diseretion, and the concerns that brought me to study it with Michael Adler.‘““
 ¥With reference to Scottlsh criminal Justlce, I would like to make ‘a number of.

prellmlnary comments: - we have no probation service, we have .no parole

..service§ we have ho aFtev—care serv1oe. In Scottish Juvenlle Juetlce, we have '

r;ght to legal repreeentatlon. S In- 1979, 14,000 decisions were made about
chlldren by our - Chlldren S~ Hearlngs Tribunal..

: . ., b . " I "(v'\
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‘,“’no Juvenile Court, childrefi cannot be legally represented, children have ng

Only two dec1slpns were
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All welfare and social work services in criminal
The resulting

successfully appealed.
Justice are provided by our one single Social Work Department.

difficulty is that the Social Work Department is concerned not simply with .

offenders; but with the whole range of welfare problems.

One concern then about discretion in Scotland, ln my opinion, is the

great width of discreticnary powers available to our social workers. My

remarks derive mainly from my experience in Britain but I hope to argue that
they have some general relevance. A common ‘theme in recént debates jabout
discretion has been that wide discretion granted to public officials can best
be checked or confined by the imposition of strict legal controls in the
attempt to promote greater accountablllty I want to arque, that it is
mistaken to assume that the only problem with discretion is a lack of rules,
and I would like to make four points to support that argument. First, concern
with the lack of rules per se is rather short-sighted since the problems posed
by discretion have their roots in much broader social and political
considerations. Second, the current concern with/digeretion is not simply
about the abuse of discretionary powers but may é&susreflect more general
scepticism about the ideoldgical basis which 1nforms\decision—making. Third,
concern with discretion reflects the erosion of.legitimation of confidence in
some of our mare important -social and polltlcal Jnatltutlons. Fourth,

consequently, an examlnatlon of why dlscretlon is seen to constltute a problem‘
-in the_flrst place leads us, I would argue, -directly to questions about the -
~ distribution of ‘political power and the' nature of social relationships in

society. In summary, the current preoccupation with discretion is premised
upon a crisis‘in legltimatlon'and in confldence in the institutions which ‘are
involved in the 1mplem°ntatlon and ‘the formulatlon of soclal and crlmlnal
pollcy. ‘ '

My remarks for this Conference are’ addressed malnly to thie exerc1se of

-discretion by profe581onals. This is for two reasons. Flﬂstly, the growth of _
‘discretion and the growth of dlscretlon as a problem, have gone hand in hand.

with the growth of" powerful prof8531onal agencies, Secondly; with partlculan

‘Sreference to the cr1m1na1 Justice system, -the involvement: of prof8891onals
such™ as social workers, psychiatrists and psychologlsts in the pFOVlSlon of -

reports, dssessment and treatment ‘measures, has led to confusxon and amb1gu1ty
in the formal processes of social controls.

exercise of dlscretlon w1th1n a system where there may well be a lack of
consensus about the obJectlves of ‘crime- control andfthe best means approprlate
to realising them. As an example, the number ‘of children that have been dealt

o'w1th by our chlldren s hearlng system. 1n -Seetland has actually decreased every‘

year since - 1975, ‘Q“the one ' hand, the ' goc¥al work ~profession

< The problem w1th discretion ‘is -
then, not slmply with, dlscret1onary decision- -making per - se but with the :

b
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~referring children-to the hearlng system.
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has argued that  this is an indication that the system isg actually working

since - fewer children are being: dealt with by formal processes of control. It

has been suggested- by the: police, on the other hand, that because they view
with Suspicion a, welfare -philosophy as a -basis for dealing with of fenders,
their officers are exerclslng their discretion in such a way that they are not

Both agencies supposedly working
within. the same system, exercise, their professional discretion in very
different ways; c

oI suggested Parller that I want to relate discretion to power. This is
- for. a number of reasons.® The attempt to contrel discretion by rules, although
it does, not - necessarlly ‘go far enough in my- eyes, is not totally irrelevant

" since the “provision of -legal safeguards can in fact provide considerable

protectlon to the tlient or to the offender against unwanted and unjustified
1ntervent10n.$ The provision of legal safeguards can provide very important
_basic legal: ard civil rights. But I want' to argue that confining discretion
by statute and legal prescription might only enhance the procedural rights of
individuals without in any way promoting or enhan01ng substantive ridhts.
That “is,: greater protection through due process of law, through natur al
Jjustice, may prov1de little more than a recognition that certain steps or

‘ procedures have to be followed in the decision-making process without in any‘
way challenging the theories and assumptions employed by the professional

welfare agent., .~ " . SR
: L B i h]

The power given to profeealonals in the criminal Justlce system has two
ma1n 1mpllcat10ns.' Firstly, w1th the growth of delegated leglslatlon which-is
often -vague and sometimes contu51ng, partlcularly in the welfare field, the
profe531onal - the social worker, for example -is in a p031t10n not simply to
implement criminal policy but also to Formulate it through the exercise -of hlS

discretion. Therefbre, it is inithe ‘power of the professional welFare agentc
Secondly, there may be a ‘lack of agreement
- between. different agen01es abouﬁ‘how to interpret the leglslatlon.” ‘The danger

i’
to thwart official obJectlves.&

is that, since  no agency nor ‘individual has  total responsablllty for the

crlmlnal Justice system’ as a whole, discretion may be exer01sed“1n dlfferentt~

ways, by different® agencies, at dlfferent points in the system. The potentlaL

- lack of co-ordination means. that dlfferent agencies - agaln my examples would

-be- pollce and soc1al -work - mlght then become 1nv01ved in: anxorganlzatlonal
power- struggle.

discreticnary de0131on—mag1ng is. nptorlously slow and ,organlzatlonally

- inefficient. = My concern ‘about-the “promot ion of legal safeguards 1s that they
might be instituted ‘more in-the 1nterest of organlzatlonal efflobency rather !

than to protect the: rights of 1nd1vrduals ot to promote Just;ge. e

®

& o

The last point I would make in thls sectlon is simply that k,,

o e
iy Ll

AT




s e bt 08

s e T AR AR SHERE L e L mee o e

-

'exercised by professionals over

" determining the nature of welfare and other social servicgs.

:economlc 1n3ust1ces.
procedural equality could be introduced by a return to pr1n01ples inherent in.

‘Judlffer from the p01nt of Vlew “of
‘maker,
'profe381ons,
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At this point I would like to discuss discretion as a problem of power
clients such as offenders. A -crucial feature
of the debate about professional discretion is that the power of professionals
derives from their monopoly over particular -forms of knowledge and from their
membership in professional institutions; two factors which give professionals
firmly entrenched social and political status. In Britain, the government is
the main employer of professionals and, in this way, has a potent medium for
: The exercise of
discretion then has to be analyzed not simply in tdnns of professional
judgement and-its lack of accountability but also ‘within a more broadly based
critique of the legitimacy afforded to 1mportant social "institutions suwch as
sotial work or criminal justice: as a whole. My belief is that the contact
between the professicnal and the client, any recipients of a welfare service,
is one of a power relationship in which clients find themselves in positions
of subordination and dependency. Moreover, as a number of commentaries have
suggested recently, what stands for social‘aﬁd political reality is closely
connected teo the possession of knowledges=and power. And that power and
knowledge allows professionals and other welfare agents to impose or«transmit

particular conceptions of social order in the act of exercising discretion.

They have a very effective mechanism for subtle forms of social control.
A ; | . ‘
expressed in criminal Jjustice 'and social welfare
offer solutions to the immediate needs of
may well dlrect attention away “from soc1al, political = and
It is for such ‘reasons that I have argued that“greater

Welfarism, as currently
systems, while  claiming to
individuals,

legallty while leaving unchallenged basic structural 1nequa11t1es. ~In~short,

welfarism is 1deolog1cally attractive but is essentially conservatlve. The
current - concern’ then w1th dlSCPELlﬂn may be perceived as -an. attenpt to
“ challenge - the
professionals, and ultimately leads to questlons about . the way in whlch power

legltlmacy of the perspectlves employed -~ by

is 5001ally dlstrlbuted

e

There 1s a strong movement in Br1ta1n called the - "Return to Justlce" "

movement but, din my opinion, the problem with- dlscretlon is. not 31mply caused;
by an absence of rules nor, solved by a "return ~to Justlce" Dlscretlonary

And since most oFf1cr

L

the exercise of dlscretlcn by p“OFESSlona]S may be seen ‘as-a

m1cro—soc1ologlcal concern, in terms of whlch discretion is-actually exer01sedf

and a macro-5001ologlcal coricern, 1n terms of the 'social and .political baSlS

of profe831onal power

~welfare -

“activity has to be analyzed in terms of much broader organlzatlonal and soﬂlalfw L
consrderatlons since the klnd of problem it -is taken to constltute might
the cllent the consumer and the deOlSlon-h
‘exarc131ng dlscretqon are’ members of ‘powerful * .

o
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. tive. law. »
lgesellschaftjmodel has. been adJudlcatlonuz
. smpce they are both grounded in very’ different sets of assumptions" abaut
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It has even been .suggested by a number of commentators that the problem
of discretion reflects a state of crisis in law and legal institutions ‘and is

“not simply due to the difficulty of reducing a professional’s knowledge base

to a set of rules. The problem is more fundamental since it can be attributed
to the very nature of lay itself and the irreconcilability of legal and
welfare ideology. In particular, the difficulty of.controlling discretion may
well reflect the potential for conflict between two very different forms of
legal tradition - "gesellschaft law" and "bureaucratic-administrative law".
“In "gesellschaft law", where the is on

emphasis formal procedure,

impartiality and adJudlcatlve ‘justice, all persons stand before the law as a
This type of"
s law is most generally 883001ateo w1th a laissez-faire society composed. of

holder of rights and dutles, and all are equal before the law.

private individuals. In "bureaucratlc administrative" law the concern is more
with public'policy and individuals are seen as agents rather than as holders
of rights. The purpose of this second form of law is seen as providing for
the regulation or administration of aiv'activity and less with the adjudication
of disputes between 1egal persons.. Bureaucratic-administrative law, since it
is designed to promote the public interest and_ the common good, is more

commonly associated with societies where the state adopts regulatory and in- _
terventionist strategies. : _ . c -

The’ p01nt is that as contemporary states have become interventionist and
regulatory so there ‘has ‘been 3 tremendous growth in bureaucratic administra-
However, the tradltlonal “function of law, according to the
The two are not readily reconciled

. soc1al relatlonshlps and operate in terms‘of confl1ct1ng principles.

Dlscretlonary de0151on—mak1ng involves the exercise

accordance With- bodies of knowledge that have hltherto> been accorded

: legltlmacy.‘,The problem of discretion now may .have to be construed as a

crisis in confldence in, ba31c soc1al institutions such as-our criminal JUSthG

tz and legal system and not 51mply a concern about accountablllty;and control

5 ; o .'s : . . \\ a0 y/
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T conclude, my own .concérn’ about ieFforts to contro
tWOfold First of all, 1F we control dlscrctlon by legal

statutes, legal

prescrlptlons -and organlzatlonally, the- oondltlons ate provided for .a- move

-~ towards centrallzed bureaucracy in the 1nterests of ' control. Secondly, the

s condltlons are created for a move to the right in the control spectrum -and by

‘that T mean “that the pr1n01ples of legality governing discretiion Fit in very .

well w1th a retrlbutlve philesophy.”  The movement in “Britain 'for chlldren s

’,'rlghts is very closely -associated with a move towards: retrlbutlve Forms of
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sanction. The

principles

of consistency,

propbrtionality,

determinate

sentences and fixed points of procedure in decision-making are all seen as
providing appropriate checks on the p0851ble abuse and injust tice tnat may:
arise from the exercise of discretion by law enforcement agents and related

personnel.

hilosophy.
basis for the promotion of ‘a retributive p . uld
that attempting to control discreticn by legal prescription and the principle

These principles also provide,’ however, a logical and convenient
.My concern would be

of legality would not only have implicaticns for the form of dec131on-mak1ng

system as a whole,

G
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but would require a Fundamental change in the nature of the criminal Justlce’

s
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DISCRETIONARY POWER: JUST AND HUMANE WHEN
PUBLICLY EXERCISED ' ' 2o -
. André Normandeau
1G Professor i
School of Cr1m1nology
i University of Montreal
Montreal, Quebec .
By’ Ppresenting dlscretlonary decisions - for examination by an. enllght—
ened public and by pressure groups that . . specialize in the correc-
tlonal system, We -can: achleVe a middle position between the exercise
of unjust and arbltrary dlscretlonary powers and a system in which .
. no discretion is permltted -The-challenge is to achieve a compro-
mise between the protectlon OF individual rights and the principle
~of legality on the one hand and dlscretlonary power and individual
gftreatment on the other. It is a challenge which; if" approached with
f,good will, could be & source of- p031t1Ve stress for everyone worklng .
= in the correct jonal sectoz. S T ‘
o ‘There w1ll always be a very dellcate balance between the pr1nc1ples of

’legallty and equity and - that of. 1md1V1duallzat10n oF punishment and the dis--
S cretlonary powers it’ 1mp11es. Only in this-way can we keep the law free"of
v Procrustean arbltrarlness and keem at bay ‘the equally: Procrustean arbitrari-
~ ‘ness of an overly personallzed indiv. duallzatlon of punlshment

r

"

+
“

‘l}h‘ s' In Greek mythology, thepeWWas a"character named Procrustes, a hlghWayman -
'and brlgand who, after robblng his ylct1ms, made “them lie down on a bed of
iton. If their legs' were too long fbm the bed, 'he cut them down to size. If

: they were . to short, he stretched them. lheseus eventually put Procrustes to
"y the same torture. ' ’ & i :
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It is difficult to imagine a correctional system in which officials have
absolutely no decisiohal latitude. Discretionary power is absolutely necessa-
ry in a system which promntes not only a coherent, uniform policy in decision--
making but also strict adaptation of those decisions to the particular cir-
cumstances of each case. If this were not so, we would be living under the
tyrannical rule of the law and the penal system would be an inhumane, KaFLaes—
que machine. At the same time, however, the tyranny of extensive and eycessg-”
ve dlscretlonary power, without legal or other forms of contrel, is just éé\\\
despotlc and is particularly unacceptable at a time when individual rights and
human liberties have begun to take on a significance far removed from the
empty symbolism of the past. In my oplnlon,“we must not seek an absolute
value, pure and unattalnable - as did the Knlghts of the Round Table - whefher
it be the principle of legallty or the principle of 1nd1v1duallzat10n of pu-
nishment. Life has no absolutes; it has only high points, tendencies, and
compromises which must be faced over and over again. Thus, instead of trying
to'establishlgfélear-cut position in favour of one principle or the other, I
believe ‘we must aim for an honourable compromise which is suitable at least
for the short time, ) ' ’ . . .

Certain official bodies and some highly-placed individuals have taken a .
firm stand in recent years in favoyr of the rule of law. Among them are the
Law Reform Commission of Canada (1976), the Sub-Committee on the Penitentiary
System in Canada (1977) and Chief Justice of the Supreme' Court of Canada, Qerai
Laskin; ,’1978) The Sub-Committee stated that the arbitrary decisions
tradltlonally linked with prisons must be replaced by-.explicit regulatlons and
equitable disciplinary measures. and that valid motives must be provided for
all decisions. affecting inmates. = Chief Justice Laskin stressed the exorbitant
and unprecedented ‘tyranny of the National Parole Board which, he claimed,
treats inmates like puppets on a string. These are harsh words but they do
describe reality. On the basis of these. testimonies,:some individuals have
demanded a complete’ or nearly complete termination of all decisional
latitude. I am personally agalnst -a radieal, 180-degree turn which would
simply replace the 1mperlallsm of dlscretlonary power with the imperialism of
legal or qu331—legal power. I strongly disapprove of imperialism whether it
be of the right or the left, whether it be well-intentioned or not. In medio

stat virtus: the old Latin saying tells us that virtue is found on the middle
'toad and, still naively believing in proverbs, I have faith in the virtue of“‘

moderation and temperance both in ideological theory and in practice.

With this in mind, I ,suggest we,take the rocky road. of comprphise, While
it  is less glorious, I admit, than fblloWing'an -absolute principle, it is .
ultimately much more humane.‘ A middle position must be sought between indif-

ference to the potentlal and real abuses caused by the exer01se of unJust and

a
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arbitrary discretionary powers and the impossible, useless and inhumane effort
to invent a system in which everything would be settled by the law, with no
place beirg :left for discretionary power. We can achieve the middle solution
by presenting discretionary powers for examination by an enlightened public
and by pressure groups which specialize in the correctional system. In my
p1n10n, the following principle should be oFflclally recognized by govern-
ments and administrators: the reasons underlylng decisions made in the cor-
rectional system which relate to the offender's rights and freedoms must be

known, made public and justified. For some years now, discretionary power has '
- been somewhat. limited by a multitude of laws, regulations and directives. For

xample, a charter of rights for inmates was enacted just a few weeks ago by
the Solicitor General of Canada. In view of this situation, I would not impo-
se many more legal tontrols for fear of paralyzing the penal system. Instead,
I recommend a decree that, henceforth, discretionary decisions be open to eva-

luation and criticism by the public and pressure'grgups.i Justified, written
decisions, provided as a legal right and not as a privilege granted by special

permission, would automatically be put to the test of public opinion.

In my opinion, there is not now nor will there ever be ahy magic way to
fully eliminate arbitrariness from the law or from the exercise of discretion-
ary power. We must’ have standards, parameters, guidelines, and rules of play
that are both known and accepted. We must have an equitable process. It is
my belief that such a process may be created by means of an effective but in-
formal control mechanism in which legltlmacy would be more important than
legality. I am referring to public discussion, public evaluation and public
criticism. We are living in a society of men, not robots - or so we hope:

The theme of the September, 1981 issue of Criminologie - Québec is parole
in Quebec. Several critical questions are raised about_ﬁpcialﬁcontrol, inter-
vention, ‘the nature of assistance, and bureaycratic ¢ontrol and individual
freedom. The issue contains a demand for the acknowledgement of the right of
the public, pressure groups.and, in particular, the offender to receive all
the "explanations: they need to fully understand the meaning and the implica-

:tions of Parole Board decisions. The concludlng edltorlal ‘remarks are perti-

nent to these discussions op discretionary power in the correetlona] system

~and, therefore, WOrth quotlng at length.-

e

W

...aFter readlng these pages, the . reader w1ll certalnly have the
opportunity to reflect on the future of reform measures.  Once re-
leased from the enllghtened minds of the 1nn0vators, these measures
‘become victims of what the French sociologist, Raymond Boudon, has
‘called '"the opp031te effect”, the unlntentlonal . consequences - of
. social policy.  These -effects. often pervert the nature of the abjec-
-tives scught; they can even make the measures work against the in-
- tention and the principle that initially presided , over their con-

cern. - The hlstory of soc1al reform is full of examples of goals
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betrayed Just look at the discrepancy ‘in reforms in the school
system, the health séctor, and social security; between the everyday
facts and the intention of the law-makers, not to speak, of the hlgh
ideals of the people who dreamed up the reforms and proposed them in
their learned writing. This is of the essence .of social life, which
is so complex and so unpredictable in its changes and its‘progress
precisely because of the infterplay between the necessity which
governs the nature of c¢ollective structures and the freedom that ig’
deeply rooted in individual consciences. In additionj; we are living
in an irremediably moral world where . the tensions and conflicts
between gopd and evil, legal and 1llegal, vice and virtue are real
reven if the dlfferences appear fuzzy in . a time of cultural change.
Would it not be Promethean audacity to “want to uphold the failing
willpower of men and women in search of their place in a world full
of« pltfalls, contradictions and little real Justlce with' simply a
series of psychological and social measures? It is probably this
very condition of modern man that explains the critical disillusion
that appears in these pages, from which our readers will neverthe-
less prove wise enough to derive more cause for hope than  for
despair." :

In conclusion I would like to remind you that it is not easy,§as I well
know, to live with such ambiguities, with compromises that must constantly be
renewed. As the famous scientist, Han Selyei~would say, it is a source of
stress for everyone working in the correctional sector. But Selye also says
in one of his books that work is an obligation and a duty whlch, 1f per fermed

with & good will, is a pleasure; stress does not kill if taken in stride. In

fact, he invented the expression "eu-stress" to designate p031t1ve stress, I
propose that we look for a crlmlnologlcal "eu-stress" -in this challenge to
find and to experience a compromise between the protection of rights and the
pr1n01ple of legality on the one hand, and dlscretlonary power and 1nd1v1dual
treatment on the other. ’ ;

The Vice-president of the University of Québec, Germain Gauthier, recent-
ly said that the 1980s must provide new and radical solutions. We must
develop our curiosity, our imagination, our creativity, even our insecurity.
Gauthier favours a state “of permanent protest and perpetual anguigsh ds a
source ofjcreativity (Forum,,yniversité de Montréal, March 15, 1981). The
well-known Québec ecologist, Pierre'Dansereau, adds his . own grain of salt
which clarifies the meaning of'the challenge I am proposing for us all: the

art of living-consists of balancing contradlctlons, not eliminating them. “The_
, task facing us is to balance the contradictions that hdve been brought to

light as a result of our dlscuss10ns regardlng dlecretlonary powers 1n the

correctional sector.‘ S

[
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METACONTROVERSY : ‘
CONTENDING IDEAS ABOUT THE CONTROVERSY
OVER DELEGATED AUTHORITY

A\

Dr. Michael J. Prince
- Assistant Professar
School of Public
Administration
Carleton University
Ottawa, Ontario , W

:

On the surface, the current controversy over delegated authority and
discretionary powers in government appears -to be restricted to
legal, organizational and procedural issues. But on closer examina-
tlon, it becomes evident that the controversy over delegated author-
ity and discretion is part of a larger controversy - a metacontro-
versy - over the fundamental issues of ‘human nature in general and
public administrators in particular. . Viewpoints about the numbers
and types of controls needed are deeply influenced by conceptions of
- human nature. - Therefore, to properly understand various approaches
to delegated advthority, we must:. begln with an anaiysis. of the
“contendlnq conceptlons of dlscretlon, human nature and control

S e

At the ‘root of the debate over delegated publlc authorlty is ‘a metacon—:
_troversy. The metacontroversy relatea to the fundamental - conceptual Ffaunda-
tlons about ,a controversy, A metacontroverey deals .with- thewphllosophy of

public 1ssues and has llnks wrthkthe admlnlstratlve culture in publlo bureau-

3
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Ihe metacontroversy over delegated authorlty is the controversy over our
\approach to and understandlng af ‘discretion in. the governmental system. There
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*ig dlsagreement and’ argument over the basic nature and oharacter of the‘
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phenomena of- deleqatlon and dlscretlon. There is debate over facts and values

_regarding discretion.  There is dlspnte over the assumptions on Wthh we think

about delegation.: Hence, the central’ prop031tlon of this paper is that much_
of the controversy over delegated authorlty is largely conceptual in nature;
and not legal, organlzatlonal or procedural. This is not to say that no-
problems exist in these other areas; rather it is to- hlghllqht a more b381c
and frequently overlooked aspect of the controversy, that is, the conceptual
images which underlie ways of understandlng dlscretlonary pOWers. The
concepts of delegation and discretion are value-loaded and are - subwect to
different 1nterpretatlons. e
My intent is to raise the question of the polltlcal nature of the
conceptual pr1nc1ples that inform the usual discussion, and to emphaslze the
contentious elements in defining the controversy.‘ The term metacontroversy
implies there 'is ample room for dispute over what the controversy is because
the issues are, in large part, about values over which people disagree and

~which cannot be empirically tested. Thus, the metacontroversy seeis inevita-

ble. It is also a continuing process because ‘the phenomenon under discussion
is not static. As Professor J.A. Corry has remarked, "The soc1al revolution
is not over yet“.1 The universe of publlc admlnlstratlon and dlscretlon is
still unfolding. :

~ The startlng p01nt For the netacontroversy is that we are not Faced with =

a given problem. There is cons1derable potential for genu1ne dlspute over ‘a

definition of the problem regardlng delegafed authority. = The questlon is:
what is the controversy over dlscret10n7 Is ‘it the growth of delegatlon in
general; the loss of effective control by Parliament; . the eXJStence ‘of
"unfettered" administrative dlscretlon, or is it- perhaps the exercise of!

" delegated authority in law enforcement agen01eS‘ the lack of public ‘knowledge

and - openness surrounding the processes of delegatlon, or the - potentlal for
abuse of dlscretlonary powers? ' : ‘

Furthermore, we may “ask, what is the basic’ value concern over delegated'
author1ty7 -Is it a:concern “about legallty,'admlnlstratlve reSpon81b111ty,

policy flexibility, ‘ reSponSiveness, , equlty, eFflclency, ‘effectiveness, .
””parllamentary supremacy, accountablllty, or 1nd1v1dual llberty7 . ds it a -
question of procedural falrness (due process) or substantlve Falrness (due e

-7 A g

5
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1= J.A. Corry"“The Admlnlstratlve Process and thefRule of Law" in “W.D.K.

Kernaghan (ed.), Bureaucracy . in Canadian Government, second edltlon,‘na R

(Toronto: - Methuen, 1973), pp. 124~ 29, at. p. 124,‘ O

gl i

outcome)? - In short, what soc1al and polltlcal values are to. be promoted and

prol:ected’?2

a

“To, understand the difficulties in defining and dealing with the contro—

versy, we must recognize the dilemmas of discretion. Very'oFten delegated
authority,is intended to,promote several' values concurrently that are, to some
degreeg;in‘tension with each-other. For instance, the exercise of discretion-
ary power -is meant to realize both predictability and flexibility in
decision-making and, at the same time, to achieve equality and equity. The
effective exercise of delegated authorLty, therefare, may not so much involve
pursu1ng goals as balancing values.

Can “the issue»of,delegated authority mean so many things? Is there not
one'basic‘problem or-is there a set of controversies? There is a metacon-
troversy over delegatlon because there ,are contending ways of defining the
problem and of dlscu331ng dlscretlon, controls and human nature.

Lo Another‘cause for the metacontroversy is the different orientations of

~academic ‘- disciplines in studying public sector organizations and «delegated
: authorlty. While there is some common ground among the disciplines of law,
political science, economics, public administration and sociology in- ‘the study

of' administrative and regulatory behaV1our, there are "important differences

~of empha51s and levels 'of analy31s“ 3 Each intellectual orientation or
- discipline has- certaln bases and blinkers which emph881ze certain issues and

variables ‘while exeludlng others. Moreover, the ‘structure and 1mplementat10n

- of delegated authorlty has usually ‘been examined from a uni-disciplinary

v1ewp01nt rather than a multi~ d1501p]1nary perspective. The academic litera-
ture has: placed considerable emphasis.on analy31s but paid little attention to
the synth831s of- 1ssues, concepts and eXplanatlons.

[ S
)
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L ﬂﬁfpp. 185215, st p. 210

is.

<~ 0n the issue oF competlng values in admlnlstratlve law see John Willis,
“"The McRuer Report: - - lawyers' values and civil servants values",
Unlver31ty of Toronto Law Journal, 18, 1968, Pp. 351-60.

G Bruce Doern, Ian A. Hunter, Donald Swartz and V. Seymour Wilson, “The
'Structure and Behaviour of Canadian Reguiatory Boards and Comm1531ons.
multldlselpllnary perspectlves" Canadlan Pub11c Admlnlstratlon, 18 1975
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How -we conceive discretion is another point‘ of entry ,fOE debate in
defining the controversy over delegated authority. It is likely there are

competing- opiniogns about the extent, nature and significance of delegation in

the Canadian governmental system. Is there too much delegated authorlty7
This raises the question: = authority for . what and delegated to whom? " Do
senior public servants have sufficient authorlty to exercise management
responsibilities?‘ Some commentators think not. Are more discretionary powers

desirable? ‘Are they inevitable? Is the number of discretionary rilemaking

and rule applylng powers evident in public authorities a ground for praise or
criticism? ‘

DiscretidnJis seen largely in legal and institutional terms ln relation
to statutes and the legislative, executive andfjudicial branches. Much of our
thinking about delegated authority pays 1little attention to behavioural

-aspects and the implications discretion can have for relations between

officials and publics. Discretion can be seen in many ways. For example, it
can be understood as despotism or simple 1nterpretat1on or innovation. In
other terms, is discretion inherently bad or ‘good or. neutral, or is it a
double;edged sword? Discretion is frequently regarded“as public power that
threatens prlvate rights. it is frequently seen as a necessary evil - for
modern ~day governing. Furthermore, discretion was traditionally  viewed by
some people as decision-making in a statutory vacuum without reference to
leglslatlve rules and standards.

However, discretion can also be treated as a necessary good and as a

creative instrument in public policy and administration. Delegation entails

the allocation of some form of activity, authority and accountability. Put in-

another way, delegation involves the decentralization of functions, powers and
obligations. In this sense, delegation is consistent with the ‘internal

democratization of public administration. But what is the controversy over

delegation really about? Is it about the kinds of activity that are granted
discretionary powers? Is it over the extent of authority itself being
delegated? 1Is it over the absence of accountablllty systems in government?
Does an increase in . delegated authorlty necessarily mean a decrease in
parllamentary accountab111ty7 To fully consider the' question of whether the
delegation of power has gone too far in Canada, one must examine the related
d1mens1ons of activity and accountablllty..’

7

It is generally held that delegation - -and dlscretlon are 1nev1table in the
'admlnlstratlve state. The real ‘issue, many suggest, _is the development of -
effective controls to ensure - that - dlscretlonary powers can be called to
account and can be exercised in a respons;ble manner.. “In this context, the -
‘controversy is’ over which control or comblnatlon of oontrols should be

L

Y
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selected in order to regulate delegated authority. Should judicial controls
of ‘delegated powers be 1noreased’7 Should legislative control be more direct

and. detailed through parllamentary ‘debates and committees? . What about
parllamentary ombudsmen? ' :

And, in the eiecutive branch, what hierarchical controls and monitoring
structures for audit should be established? ~Indeed, many of the panel
discussions at this - Conference are. intended to explicitly explore 'these
issues. In thlnklng and talklng about controls, admlnlstratlve theory and

- practice have assumed that distretion is controllable. But are there cases of

uncontrollable dlscre+1on7 These- issues need to be explored.

W

The conventlonal view is that discretion is something that administrators

exercise. -Yet, discretionary powers can be seen in the hands of politicians,

]ustlces, professionals, private organizations and.individual citizens. The
organizational forums of public discretion incluyde the legislative arena, the
executive or cabinet arena, the judiciary, government departments, independent
requlatory agencies, crown corporations, public enterprises -and self-
regulating professions.” The organizational forums for private discretion
include voluntary and proprietary organizations and families. “Thus, it is

important to recognize that discretion is not conflned to public servants .in -
- government departments and regulatory boards.

Moreover, e should cansider thoughtfully the notlon of private- c1tlzen
dLscretlon in the controversy over delegated authority. Private dlscretlon
can be a co-decider of government services along with public discretion. It
plays at least three roles in the administrative process. The citizen can
decide to call the police, visit the hospital emergency, or apply for

unemployment insurance benefits. Second, private discretion can maintain

contact with the process and require that further public actions occur. - The

citizen may press charges or obtain control or supervision, review and appeal

of an administrative decision. ' Third, private discretionary behaviour can
terminate some administrative or Jud101al process, The citizen may withdraw a
complaint or application, or may accept a decision by an agency or official.

In discussing the control of delegated authority, it is essential to examing

the range of organlzatlonal forms of public dlscretlon and the 1nterrelat10n— )

I (I

ahlps between public and prlvate dlscretlon.

Both theory and practice have empha51zed Formal procedures and external
devices for control. Conventlonal wisdom holds that controls are needed;

controls are ‘good and more ‘controls are required. Such eFForts have endeav-ﬁ

oured tao conflne, check and constraln dlscretlon rather than encourage,

, Facllltate and reward delegatlon.* What 1s the relatlonshlp, for instance,
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between discretion and job satisfaction, between discretion and efficiency,
between discretion and job‘stress, or between discretion and innovation? - The

link between discretion and orqanlzatlonal behaviour deserves mugh more

conalderatlon.

Behind this controversy over centrols is a metacontroversy over beliefs
about human nature in generél and of public administrators in, particolat.
Viewpoints about the numbers and types of controls needed
influenced by conceptions of human nature;
innovative?

are .deeply

re they well ‘motivated or capable of being well. ‘motivated?
Pessimism is a dominant theme in the delegation -debate. There is lack of
faith in public officials expressed in much of the admlnlstrative literature.
For many people, politicians and/or bureaucrats cannot be trusted.
easily corruptible and/or irresponsible.

They are
"Without the checks provided by

either the law or the processes of proFesslonal socialization, the resultant‘

behaviour of administrators would be both selfish and capr1c1ous."4
people are more willing to trust the discretion of public officials.

Other
Here the

~ premise about human nature is that public administrators are basically good,

worthy of trust and are responsible. . Thus some observers argue responsible
conduct of administrative or quasi-judicial functions is not-so much enforced
as it is elicited. Hence, responsible conduct' is largely brought® about by
collegial rélationships, the existence of profeséional integrity = and
expertise, and self-control. ‘ L

In conclosion, part of the politics of delegated authority is trying\to

Jlay bare and obtain agreement on what exactly is the controversy. This
- reality of public policy and admlnlstratlve issues is the metacontrovorsy.f We

need to recognize the differing approaches to understanding the problem of

delegation. This can be done by an anaIy31s of the contendlng conceptions of

discretion, human nature ‘and. .control. It is hoped &I&T b hlsof;aper has

contributed to a better appfeulatlon of  the. phllosoph} al a d pOlltlcal

aspects of delegated authorltx» o - <3M»j
: : . N

o

4 MlChGEl hL Harmon, "Normative Theory and Public ﬂdmihiétfaticn-” Some

Suggestions for a Redefinition of AdmlnlstratlvegRespon31b111ty", 'in Frank <
Marini (ed.), Toward a’ New Public Admlnlstratlon, (NEW York Chandler,
1971)’ pp. 172"'85, at p‘ 1[3. o .

- Are people generally creative or
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THE CONTROVERSY OVER DELEGATED AUTHORITY

Alan Léadbeater

Assistant to the Vice-Chairman -~

Canadian Radio-Television and
Telecommunications Commission

Ottawa, Ontario ’

At the centre of the controversy over delegated éuﬁhority-lies the -
problem of improving the quality and acceptability of decision-
making in federal agencies. The increasing use of judicial review
may actually be an impediment to solving this problem. Neither the
adversarial approach nor an emphasis on procedure are likely to
improve the quality and acceptability of'adminiotrative decisions.
An independent review -of broad policy —,‘perhaos by. a Council on
Administration - might be a more effective means” of achieving
better, more acceptable decisions. than. Jud1c1al review of indepen-
den+ de0131ons. : e

I think perhaps if we substitute the term "decioion-making“ for the term
"discretion", we can better understand the fundamehtél nature of the problem
that is.being addressed. Good decision-making is after all an elusive goal
for each of us as individuals, just as it is for public officials, - Taking
that view, we 'can dlso be prEpared to ralse more questions than there are com-

- pelling answers, at least that” seems: to be thp chlef characterlstlc of the
' learnlnq 1n this field. = ‘
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" to.make accegtable decisions.

N

It has beeh my experienpe that a majorsimpediment to improving the qualix
ty and acceptability of decision-making 'in federal agencies today is the in- -

stitution of judicial reviéw of" administrative action.. It has, I believe, led
administrators, at the.urging of their legal adv1sors, to concentrate on the
procedures by ‘which decisions are taken, rather than seeking to ensure the
nurturing of good de01s1on—makers, Moreover, ‘it has led .administrators to
pattern those procedures on adversary procedures traditional to 3ud1c1al
adJudlcatlon. - These procedures .are often ill-suited to high quallty
decision-making, even when one of the accepted. ‘elements of quality is conceded
to be fairness. I call this phenomenon 1n today 5. agency de0131on—mak1ng

"lawyer overkill".

equal vigour, bed dec1s1ons as well as good.

But let me leave that théme for now and take a step back to a consider-

ation of why it is that decision-making authority has been delegated to inde-
pendent agencies in Canada. Why have we not left government decision—making
to Parliament and the appropriate Departments and reserved dlspute resolutlon
to the ordlnary Courts?

We can perhaps be permltted the generalization that agenc1es have been

delegated decision- maklng _powers in ‘those instances where either it was
practically difficult to have Parliament, Departments or the Courts undertake
the task because of a large volume of cases or the requirement for special ex-
pertise, or because Parllament could only provide the most general standards,

goals or policies to govern decisians, preferring them to be "fleshed-out" on-

an ongoing bas1s outs1de the direct control of the government of the day.
When agencies are delegated thls qu381—leglslat1ve functlon, they’ have
broad discretion. ‘In that circumstance there is, in our democratlc ‘tradition,

a special onus placed on agencies not only to make high qualltxlde0151ons but
These terms "high quality" and “acceptab111ty"

- call for further definition because the temms "fairness" or "due process" and'f
"accountablllty" ‘are more traditional to the topic, and indeed are® CDﬂaldEde»;

' - to be- at the heart of the controversy over delegated authority.

In my view, quallty'and-acceptablllty.are the'standards»againSt WhiCh
existing public decision-making should be assessed and the terms.in which the
controversy over delegated authority should be recast.

values (proper - search, selection and attentlonz,\fthe ablllty,

The adversary method is to- publlC de0181on—mak1ng what
logic is to individual decision-making, a procedural method supportlng w1th '

. For'a decision to be
one of quality, the decider must Hhave the ab111ty to postpone Judgement or
decision ‘pending a thorough exploratlon of ev1dence, 0p1n10n, argument and~vg,'
through

L Settlement
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experience or special aids, to assign,appropriate weights to those inputs
(proper weighting -or evaluation); and a thorough~uhderstanding of the larger
deci.sional ,context ‘that circumscribes and shapes decision possibilities,
- coupled with a cap801ty to be imaginative in the generatlon of ‘decision
“p0531b111t1es, (proper contextuallzatlon) That is not to say .the decision
“will be right or that the substance may not be open to'dispute. There. may
'still be problems of acceptability with decisions of high quality. Decisions
“ hav1ng these three components: proper search; “selection and aetruuien
weighting; and proper contextualization, will generally be/ bo{h of \hlgh
- quality and fair. Falrness is not a f011 to quallty in, «ec181on—mak1ng/but
as an attribute of de0181on—mak1ng, it can come into conflie® with "quallty"

$-.DLOper

R when ‘it is assumed always to be best served by observing the procedural

requ1rements of the adVersarlal adjudicative method. These procedural

h requirements are constructed to give effect to the notion that "justice should
While that is certalnly a
that the

not only be done, it should be. seen to be' done".
Taudable sentlment one can question the popular assumption
adversarial ‘adjudicative method is the rost successful way to structure
- decision-making so as to respect that -principle. There is a growing litera-

ture -exploring procedural alternatives. for administrative declslon-maklng.k
»Crltlcal evaluations of the adversary ad3ud1cat1ve method seem to suggest that
"It matters not -

in practlceathey frequently serve a principle more.like this:
whether justice is done, so long as. it is seen to be done." Court-like deci-
sion procedures are especially vulnerable to this criticism because they
create a distance between the decider and the affected. party which makes it
extremely - ‘difficult for the decider to experience that form of relatedness

essential to full understanding - empathy. ' L .
0 . -
= & 4':} <
Another element of quality de0131on-mak1ng that is at risk when the
»adversary adJudlcatlve method is adopted is eff1c1ency, 1nclud1ng the element

of ' timeliness. -

to. parties.  The growing awareness of the llmltatlcns of the traditional
_procedural fairness protectlons is reflected 1n the radlcal reconsideration of
fthe usefulness of _traditional legal dec181onal processes by the Courts
) themselves. In th1s regard I- would refer you to a Sa-page blbllography put
out by the American Bar Association, entltled Alternative Methods of Dlspute

Curiously, dlsregard for the effects of. procedure on_ this
element is an important cause of the reductlon in the actual Justlce dellvered .

]

]

‘I want to empha31ze aga1n the dlstlnctlon between quallty de0181ons and
“acceptable declslons or rather the potent1a1 dlstlnctlon.v A hlgh quality
' dec181on ‘may be disputable, argiiably wrong, or unacceptable.

A Selected Blbllographv, 1979 I L; R : -

; This is not so
because it might be unfair, that being a defedt of ‘quality, but. because the -
substant1Ve pr1n01p1es that deflne the questlon for dec1slon and set the‘
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standards ~ for decision are unacceptable either in themselves or as' .

operatiOnalized for application. ‘

One of» the major problems of acceptablllty in pUbllC dec151on—mak1ng,
explored at length in the literatureé on organizational behaviour, 1s‘ the
phenomenon of . "goal substltutlonﬁ ‘This refers to the reality, that' an
organization's official goals or even those administrators believe to be their

controlling goals, are frequénptly not the actual ones being served by the’

organization's act1ons. Goal 'substitution results because any act1v1ty an- or-
ganlzatlon pursues w1ll‘produce either strains or rewards. The tendency ‘of
organizations to seek the mlnlmlzatlon 'of stralns and. the maximization of
rewards is the dynamic  that generates new goals. An 1mportant element in the
production of strains -and rewards is often eff1c1ency.b ‘0f course other
sources of strains and rewards that bear on any organlzatlon may be -even more
influential than that of efficiency. Some of these, especially in public or-

ganizations, are: the career aspirations and spcio-political'philosophies of
the decision-makers in the 1nst1tutlons, the authority of outside 1nd1v1dualS‘
C-or groups to determine budgetary allocations; the power of others to set the
remuneration of decision-makers within the institution; "the ability of indivi- -

duals to impede goals by non-cooperation; and the power of outside droups to
bring public attention to institutipnal activities. : '

i

(=]

It is only through an identification of the sources of strains and re-

wards affecting a particular organization and an .examination of- the responses

to them, that some understanding of the actual operational- goals of an insti-
tution is possible. Thus, the task of ensurlng ef fective supervision of agen-
cy goals7and policy development requ1res the ongoing study and evaluation of
the daily activities of agencies. It is this phenomenon of goal substitution
which is the principal justification, in my mind, for some form of independent
review of'agencylactivity. However, the review which this problem calils for”

is not appellate review of the merits of individual decisions, nor judicial.
review of the legallty of individual decisions, It calls for a broader ‘policy
review designed to ensure that the ongoing goals actually belng . served by;

agency actlon are open to cratlcal scrutlny.

One mechanism to accomplish thls, which I have suggested in a ‘study’ pub~ |

lished by the Law Reform Commission of Canada,1 is a Council on. Administra~

tion. Increased Parliamentary 1nvolvement, requiring significant reform to
| I fear, however, that

the committee system,’ would also be de51rable.

&

vj . Law Refqrm:Commission of'Canada, Councii og;Admlnistratlon,51980g! g
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cont1nu1ng “judicial 1nvolvement in the review of administrative -action may
‘ impede’ the search -for ways ‘to- improve the quality and acceptablllty of
I am especially concerned in light of the now
inevitable entrenchment in the Constitution of the proposed Charter of

admlnlstratlve dec131ons.

Rights. Section 7 of the proposed Charter, for example, states: "Everyone
has the right to life, liberty and security of the person, and the rtight not
to be depr1Ved thereof except in accordance with the pr1nc1ples of fundamental
JUSthB" That may lead the judiciary to undertake a more activist role in

reviewing administrative- action and Force agenc1es to be 1ncrea31ng]y suwser-

vient to legal procedures.

- The- U.S. experlence is that judicial activism in this fleld “under
similar constitutional provisions, .frequently does not serve the puwlic inter-
est. Let me explore briefly, by way of example, the involvement of the U. Se
federal - Jud101ary in the activities of the Former Department of Health, Educa—

s tlon and WelFare (HEW)

; As oF Uctober 19795 18,000 cases Were before the federal courts arising.
out of HEW's social security. disability program. Those were cases that had -
already been processed through a’ ~sophisticated, administrative adjudicatory:

system applylng HEW rules and regulations. Part ofcthe'system was an adminis-

trative appeal process 1nvolv1ng, first, a recpns}deration of “denied benefits
- by departmental officials and, second, a:full adversarial hearing before an

administrative law judge. In fact, there were more administrative law judges

hearing social security. disability cases than there were federal Judges in the

entire hierarchy of American federal courts.  Those admlnlstratlve law Judges

' heard upwards of 30 cases per month in. an appeal mechanism where government

had no right of appeal If one is tempted to wonder how dood the whole
adJudlcatlon scheme could be when . 18 000 -persons filed suit to have the de-

~ termination reviewed, one should realize that the 18,000  figure represents
And those
fflgures do not take -into account the federal court cases 1nvolv1ng educat ion,

014 per cent of some 1, 300,000 initial- deteminations made by HEW .

health care, flnanc1ng and - civil rlghts, nor those 1nvolv1ng the Food and Drug
Administration. . Far example, under the Civil nghts Act of 1964, HEW was

charged with 1nvestlgat1ng and prosecuting complaints of discrimination. %v
suit was taken in the Washlngton D.C. Federal District ‘alleging that HEW was

not . acting fbrcefully enough on complaints of discrimination agalnst blacks.
The Judge agreed and issued a continuing order calling ron- HEW to handle
certaln cases.in a certain order. Other citizens also protected by the civil
rights leglslatlon reallzed that thls order would preJudlce the handllng of

i their clalms. “So- Hlspanlcs,,women, and the handlcapped filed suit and became

part1es to the case The Judge ‘continues to this day to have eFFectlve

command of 80 per cent of the person days in HEW'S ClVll nghts Offlce whlchye»

T N
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has some 2,000 employees.
overseeing the teacher desegregation of such large school systems as New York,
Chicago, Los Angeles, as well as six systems of higher educatlon in the South

1nclud1ng North Carollna.

A former secretary of HEW reports that in- 1978 he was ordered personallyh

to request from the Office of Management. and Budget an’ additional 1,800 people
to staff the Office of Civil Rights. He says: "The Court demanded to review
the memorandum I had sent to ‘the director of the Office of Management and
Budget, asking for the additional staff, and during oral arguments on one or

another of the various contempt motlons proposed to which I’ was potentially-

subject, the Judge even asked counsel to describe the vigour with which'.I

presented the argument to the Director of the folce of - Management and Budget

at a meetlng" 2

\‘

If Canada takes the U.S. route and if the traditional legal pornt of v1ew‘

continues to govern our search Tor, higher quallty and more acceptable public

“de01310n—mak1ng, then we can indeed expect an increasing concern over prllC

decision-making and a diminishing ability to fashion responsive sclutions to
‘the real problem of how to flnd ‘train and nourlsh good declslon—makers.c

&

Ty
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5JosephﬁCaiifano;bat‘the”
Dctober 18 1979. e
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In another case, a federal Judge has ordered and -is
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”necessary “to
“correctional’ decisions.
“,_,*Judlclal intervention is that it is officious, that ‘the courts peally have no
"-rbu31ness in second-gu3331ng admlnlstratlve aotlons, that prlson(?
know best how' to -run ‘their prisons and ‘that' the courts: should look  to the

‘d'about what happens 1nsrde the prlsons. é'.“f.;[“

INMATES' RIGHTS: THE CASE LAW AND ITS IMPLICATIGNS
FOR PRISUNS AND PENITENTIARIES

. Michael Jackson

k A33001ate Professor
Faculty of Law »
University of British- Columbla

>. S o e ~ Vancouver, British Columbla -

“The: real task f301ng prlson authorltles is not to dlscover ways'
around the 1ntervent10n of the courts but to respond to the need to -

“t»legltlmlze 1mprlsonment to recognize that discretion is an eradica-

ble ‘part- of the system and that it must’ be controlled in response to

‘ ‘principles that are understandable both to prisoners and to those in

- the . correctional field. To a large extent,  the concept “of the

k'*penltentlary developed in ‘reaction to the abuses of . the  unfettered
discretion exercised by 18th century gaolers. | Now, more than two

- centuries: later, we are’ once again recognizing the need to< curb
| ‘dlscretlon, to prevent abuses and to " ensure that 1nmates do not
A -suFFer more severe penaltles than the law 1mposes., :

i“’Case law does not evolve 1n a vacuum."An“historical'perspective'is
fully understand the . issue - of judicial® intervention in
A typlcal response by ? prlson administrators  to

admlnlstrators“

multitude of- ‘other business they haVe to occupy thelr tlme w1thout worrylng .
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Against that background and what, 1 think, is a fairly general reaction
to the intervention of the courts and lawyers, one has to look at the ariginal
basis for the introduction of penitentiary dlsc1p11ne.
falrly recent origins, dating back only 200 years in the Common Law world.
Their introduction can be seen as a reaction against the injustices of the
system of 1mprlsonment in practice in England in the 18th century. Imprison-
ment as it was practised then was completely lawless in the sense that wardens

Penltentlarles have

were not subJect to ‘any 1eglslat1ve or administrative control, ‘jails were run-

as businesses and it was in- the interests of ‘those who ran them to do so as
cheaply as possible.
their physical health, and that was one of the prime concerng of prison
reformets, such as John Howard, who investigated the prlson system in Europe
in the latter part of the 18th century.
developed as a reaction agalnst what reformere percelved to be uncontrolled
discretion on the part of prison admlnlstrators. It was also a reactlon
against what reformers saw as the uncontrolled discretion of the prisoners who
had tremendous control over their own affalrs, subJect to the 1mper1allsm of
the wardens,
was regarded as invidious to reform as was the uncontrolled discretion of the
wardens. - '

The idea of the penltentlary as a principle substltute for the old 18th”

century gaol was an attempt to demonstrate that the practlce -of imprisonment
was legitimate and that, through its legitimacy, prisoners would be denied. any

alternative but to become penitent, to reform and to respond to the persuasidén -

of moral and vocational opportunltles. Not surprlslngly, since the penitenti-

\ ary was- percelved ‘in part as a response to the problems of unbridled discre-
“tlon, there was a heavy reliance on rules in the early penltentlary.

Rules
\governed every move of the warden: and the gaolers.
much an attempt to list the deprlvatlons of prisoners, to- list 'the llmltS of
authorrty which the warden had, as- they were a charter ‘of rlghts for prlson—
ers. Clearly, the idea of.a charter of rlghts fFor prlsoners is not a new 1dea
but one that dates back t- the orlglne of. the penltentlary.

7 \ A second concept, introduced at the urglng of JBhn Howard and his fellow'
refdrmers, was that of euperlntendence ofgauthorlty.
: that if prlsons were-to be seen as ‘the ultlmate authorlty of* the state, they“

had éo be legitimated:in the eyes of the publlc. Thus, inherent in the archisz
tectute - -of the original penltentlarlee, inherent:- in the whole penltentlary

mandate, was ‘the pr1nc1ple that. such instituytions. must .be . accountable and.iv
For tnis reasoh, the flrst archltectural models of .
| penltentlarles had 1nspectlon walks for . ‘the' publlC.

VlSlbl% to the publlc.

e o

The charter of authorlty which prisoners had among themselvee»

They argued strepuously .

~The concept of 'the penrtentlaryj

And those rules. were as

As;rnfthe,case of Tules,

There were terrible abuses of prisoners in terms of .

SN e~ AR o il
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the legitimacy of -the exercise .of administrative authority.
‘underlylng the concept of the penitentiary and the w111rngnees of the courts

~1969 . there were no prison law cases to speak of?

- have applied to prisons.
-one - else, ’
prisoners.

in practlce in the 20th century. ks L

'century.

The rehabllltatlve model moreaver, carried with itk
should be made on a. case-by case .basis to - accommodaye the spec;F1c needs and .

tappllcable rules, were Lo govern declslon~mak1ngu, ,/ .
b

the notion of outside superintendence and accountability are part and parcel
of the herltage of the penltentlary.e, ‘ - o . ’

Similarly, the‘judicial,reView,of decisions that significantly affect the
administration of public duties is of ancient vintage. With the rise of ad-
ministrative tribunals, the courts. developed a supervisory jurisdiction in

* relation to public tribunals which, while“”not courts, nevertheless exercised

important. powers affecting the lives; rights, liberty and property of indivi-
duals,  Through the writ of certiorari, the courts reviewed decisions to en-
sure not that the right decision was reached but that the procedure used was
calculated to- inspire‘confidence in the reliability of those decisions and in
Given the ideas

to superV1se‘admlnlstratlve»trlbunals, how can we explain the fact that until
Why did thei courts not
exercise the kind of supervisory power that they exercised in other areas of
public admlnlstrat10n7 :
‘ i . i

. A nuﬁberyof,reasbns‘pan be found For the "hands-off approach"3the courts
" One is the-indifference that the courts, like every-
ipcluding. lawyers, have traditionally demonstrated. towards
prepared to enforce them and on the courts' willingness to develop remedies
for grievances. To some extent, lawyers did not view it as part of their
traditiopal- role to represent prisoners. The mandate of the criminal lawyer
was to- represent his client at :trial and on . appeal, once the. client had been

_senténced and ‘committed to the custody. of his keepers, “the lawyers wanted

nothing more to do with the person.- That attitude wae,lln part, based upon a

:‘perceptlon that the  courts also wanted. nothing to do with incarcerated

offenders. The idea that. the convicted crlmlnal was  &n outcast who had no
civil and proprietary rights died. technlcelly in the. 19th century but survived

@

",’ ;""2\:
In addltlon to the long-held notlon that prlsontrs had no rlghts to

U».enforce, a second factor explains the "hands-off apprmach" that the courts

contlnued to “kake towards prison administration in the first. half of this
“The concept of rehabilitation and the. emergenoe of prof8581onals in
the fleld ‘of corrections generated the notion that d301eon—mak1ng in prisons
should be left to qualified individualsy to those whoLran the penltentlarles.

circumstances - of each 1nmate. Ind1v1dua1 con51derat10ns, not generally

v

L
. . . . - (
§ v S . : R

T N AT AR PR E T8 I A L g e e Lpvenms g T S e o g Le!"i.. R AN ST T INC S
B0 O A e N y G o

The whole concept of rights depends upon members of the bar being

e notion that. dec1elons“f
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The first case to challenge the courts' indifference:to the statedof,
prisons arose in 1969 and was argued by a prlsoner. Lawyers viewed the Beaver

Creek case, whlch originated from " an_ Ontario prison, as one with no chance of

success. The argument presented was that the disciplinary decisions of the
Warden's Court were reviewable by the courts.  In order - to” understand. that
case and the ruling of the Ontario Court of Appeal, as well as the cases which
Followed lc, we need to examine the legal precedents that- had already been
established. R : ‘ :

The courts had by then developed a test for deciding whether to exercise
supervisory powers over inferior tribumals. = A distinction had been drawn
between decisions which are judicial or quasi-judicial in nature and de01siona

“which are administrative. Decisions. characterized as admlnlstratlve would not’

be subject to the interventlon of the Court. The Court would, howevet, inter-
vene in decisions characterized as judicial or quasi~judicial for the purpose

of ensuring that the rules of  fundamental Justice were served. This distinc--.
tion has been the subject of literally hundreds of cases and it was in that
context that the Ontario Court of Appeal had to. decide whether a decision of a_
warden exercising .disciplinary powers was judicial or quasi- Jud1c1al thereby

Jjustifying the 1ntervent10n of the courts.

‘The Ontario Court of . Appeal declared that in the case of correctional
decisions, the distinction depends upon whether or not a decision affects the
civil rlghts of a prisoner in “that they affect his status: as a person as dis-
tlngu1shed from his status as a prisoner. - This strange distinction had not
hitherto appeared 1n the law, but that was the test which the Court used.

They said that dec131ons which affect the civil rights of a prisoner as a

person are decisions which have to be exercised in a Jud1c1a1 manner and are,

therefore, Teviewable by the _courts, while decisions affectlng ‘the statue of a
prisoner gs a prlsoner‘_are purely admlnlstratlve iand therefore, rnot’j

reviewable. ' R

To "make the dlstlnctlon more concrete, the Court classified a number of
dec181ons as Jud1c1al or administrative. Dec131ons Wthh affected the status .
of a prlsoner,llhcludlng dec1s1ons about the locale and nature of 1mpr1son-'

?ment, were admlnlstratlve.’ In addition, ‘decisions whlch affect or” restrict
privilege - visiting pr1v1leges, ‘earned rem1391on - were c1a531f1ed as admin-

istrative and, therefore, not rev1ewable. However, de0131ons which affected

llberty, such as a decision to take away statutory rem1551on, affected thev

inmate's civil rlghts as a person,~and could, therefore, be characterlzed ‘as’

ment sucn as the: strap aFFected a prlsoner s rlght to personal securlty and .

was, therefore, a dec131on whlch affected hlS rlghts as a person.‘ In,the Bnduwfjf;i

‘”}ie

[ e

Jud1c1al or qu351—3ud101al. Slmllarly, the Court said’ that phy31ca1 punish-
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only two types of decision were categorlzed as Jud1c1al and, consequently,
reviewable: - those pertalnlng to earned remission and strapping. By the time
of  the Beaver Creek case, strapplng had pretty much disappeared from ‘the
‘litany ‘of correctional measures. Thus, in effect, statutory remission was the
only area which the courts suggested they would review and in which 'they would
requlre the prison admlnlstrator to observe the prlnclples of natural Jjustice.

That was a .alrly narrow window for judicial review. However, the Court
did also state that it would review decisions which v1olated the rights of
prisoners guaranteed by the. Penltentlary Act or Requlations. However, since
the Commissioner's ‘Directives or Divisionpal Instructions were not law but

~ simply admlnlstratlve measures, ‘their violation was not cause Ffor judicial

relief. Only if the prisoner could point to a v1olat10n of the Act or Regula-
tlons cou d Jud1c1al review be -sought. \

"' Beaver. Creek remained the landmark prisoners' rights case until 1977,
Throughout the seventies, lltlgatlon ensued over what kinds of .decisions

,affected a prlsoner s civil rights as a person as opposed to his civil rights
as a prlsoner., It was a rather sterile search. In the Anaskan decision, the-
~ Ontario Court of, Appeal held. that a transfer from one prison to another simply

affected the locale of the Jimprisonment and was nat a judicial decision.
Therefore, it was not rev1ewable.‘ Similarly, in the McCann and Kosobook
cases, the courts held that a d801810n to place a prisoner in segregatlon was
the exercise of admlnlstratlve dlscretlon and was not reviewable by the

" courts.

The posltlon of the Canadlan courts in the early seventles stood in stark

contrast to development in the Unlted States. By applylng the Fourteenth
Amendment , the American courts- had - come to require -that "due process" be pro- ~

vided to a prlsoner before a decision that resulted in the infliction of

fgrlevous loss was reached.. . What "due process" meant. . depended on the indivi-

' dual circumstance; - the extent of. due process - required varied pr0port10nally
7 with' the severlty of the consequence of ‘a .given decision. - The flexible stan-
| ~dard that had been developed permitted - ‘the Court to strlke,ior -attempt. to
s strlke,'an approprlate balance between thevconsequence of a decision and pro-
«tcedural protectlon. «It did not- entail the difficult dlchotomy between Judi- :
‘clal and admlnlstratlve d801810ns whlch had developed in, Canada.

o

e
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: l;tal 3ust1ce, Canadlan courts rBSponded that the Bill of - nghts did. not apply
~Rt0 admlnletratlve d80131ons but only to declslons whlch are JudlClal and even

& W
J
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- When confronted thh the argument that glven the _Canadian Bill of
’nghts, there is a requ1rement that deClSIOHS affectlng rlghts and- obllgatlons'
~_be made 1n accord w1th the fundamental principles of fairness .and of Fundamen-
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then glves no  mare protectlon than ‘what the courts required under Beaver

‘Creek.

v
+

In my Opinion, the decision in the Beaver Creek case ignored prison
reality. Decisions to transfer inmates to administrative‘segregation might

" mean\ solitary confinement for years at ‘a time; the conclusion that such

decisions were not to be subject to review completely ignored the possible
consequences, which are. that individuals often slash themselves, string
themselves up and suffer irreparable mental harm. To .say that only when
remission was affected could the right to due process be enforced 51mply did
not do Justlce to the reallty of prison life. . ¢

Beginning in 1975 there were attempts to ‘get the courts to review the
whole basis for their intervention. One argument made was that the courts had

a role in rev1ew1ng prison decisions in order to keep the prison in the

continuum of the criminal justice system. It was argued that fair treatment
of prisoners  should be as much a part of the correctional mandate as
rehabilitation had been to that point. A series of cases, which culminated in
the first two Martineau decisions, have greatly changed the basis ‘upon which
the courts will review prison decisions and have prec1p1tated a review of
admlnlstratlve law. itself,

Briefly, the Martineau decisions established that the reviewability of
prison cases deperids not on whether the = decision . is judicial or
quasi-judicial but on the fact that underlining the exercise of every

administrative power conferred upon a board of authority is a‘general duty to‘

act fairly. This is not specific to prisons; it applies to every area of

public administration to which powers are coriferred to -make decisions

aFFectlng the status, rights, obllgatlons and privilegés of individuals. The

Martlneau decisions are a significant authority because ‘they held that,’

1rrespect1ve of . whether the decision -is judicial or ‘administrative, the
discretionary power of prlson administrators is rev1ewable by the courts and

_1s subJect to-the overr1d1ng obllgatlon to act Fa;rly.

It is 1mportant to understand the 11m1ts that the courts have placed on

this duty.. Following the dec1510n of the English Court of Appeal Mr. Justice -

Plgeon found that, while the duty to act falrly applles in: the prison context,

the power of the courts to intervene and review “the dlscretlonary power of
prison “administrators is itself dlscretlonary. - He stated that this power Y
should be exerc1sed with constralnt and restralnt bearing in mind the purpese
‘of . prison d1301p11ne. The Court spec1flca11y 1dent1f1ed the need to deal;

speedlly w1th matters. and suggested that only in cases of serlous 1nJUSthe

* T i o
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should the Court exercise its powers -to intervene. = In Mr. Justlce Pigean's

‘opinion, simply pointing to unfairness in a procedural sense should not
-trlgger intervention.

Mr. Justice Dixon, who wrote a much more expansive judgement in this

. casey, one which.is relied upon heavily by prisoners' rights' advocates, indi=
cated that the rule of law must run within prlson walls, but also made the

point that not every technical deviation from rules Jjustifies the Court's in-
tervention. The Court also affirmed the notion that Commissioner's Directives
do not have the force of law and deviation from these Directives, therefore,

does not automatically trlgger the need for intervention. Despite having in-

dicated that fairness was the test, the Court did not give any details as to
what fairness meant The problem w1th the two Martineau cases was that they

dealt with a question of jurisdiction of the Court rather than with any parti-
cular dec131ons. '

Falrness is not a statlc concept~ what is fair in one context may not be
fair in another. Moreover, the fairness doctrlne is not designed to second
guess the decisions which prison administrators make but to ensure that the
procedures used are fair. Fairness, in this sense, is based on the principle
that a decision must not only be fair but.also be seen to be Falr, if it is to
be considered legitimate by those upon whom it is imposed. - Procedural fair-
ness conFers legitimacy to administrative decisions ‘and, in that sense, is
designed togaid‘the legitimization of state authority.

A series of cases have come down since the Martineau cases which give us
some idea of what the. courts require in the nature of fairness. Matters have
come up before the courts in relation to transfer, segregatlon and visiting
pr1v11eges. The argument presented to the Court since then has been that
whether a decision is Judicial or administrative is no longer the test: there
is a general duty to act fairly in relation to all administrative decisions

kand the Court, having regard to. the importance of :introducing- the rule of law
into the prlsons, should look at a particular d80151on, consider its. impact

upon a prisoner and then de01de for 1tselF what the pr1nc1ple oF fairness
requ1res. : n

Une oF the - Flrst cases . in_ thle series 1nvolved Andy Bruce From British =

Columbia. It was Heard after- the Supreme Court .Decision in the Nicholson
case which was the precursor to‘Martineau No. 2. The Court declared that
.there was a duty to act fairly in. relation to transfers; even though it was
not a ju icial decision; however, that duty did not require the authorities to
give Bruce the reason for ‘his, transfer nor. did it require that he be glven the
ortunlty to respond The argument presented on Bruce' s behalf was: that
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“fairnESS,requireS'knowiedge 5f the case against you and an opportunity to

“transfer, it was appropriate and possible, without violation.to the. duty to

- up to the independerit chairperson to make a decision whether, in light of the

respond. The Court, in the Bruce & Yeomans decision, held that Fairness in
this case did not entail those rgquifements. o :

A similérvdeciéion was reached by the Ontario High Court last year %n.the
Rollie case. Rollie argued that the decision to transfer him from a minlmum

to a medium security provincial institution affected the quality of his

institutional 1life, his liberty, visiting privileges, his eligibilitY‘fqr and
likelihood of getting parole, and his work opportunities. The.dec1310n,‘he
arqued, was important enough to require that he be given a hgarlqg, a’reason
for the decision and an opportunity to contest the reason for his trgnsfer.
TheNOntario High Court, in full cognizance of the Maftineau case, sa1g that
this was “not ‘a case justifying the exercise of ¢judicial discretion Fow
intervene. Since suséicion of a planned hostage-taking was the reason for his

act fairly, to transfer a person in a summary way.. The Court{ however, said
that to ensure fairness a council of perfection would‘ require that after
transfer the prisoner be given the reasons for  this tyénsfer apd an
opportunity to make a formal presentation in reply. Thus, in relation to
transfers, the courts, under the new stand on fairnessy h?ve not moved much
beyond what they required in relation to the pre-Martineau law and 'tTe
judicial-administrative dichotomy. : o

In relation to disciplinary decisions, the primary argument made.before
the courts has been that the importance of a disciplinary decision {s su?h
that fairness requires the right to representation. The duty to act fa{rly in
terms of notice 0? charges, right to call 'yitnesses, the opp?rtunlty. to
cross-examine and the right to a reasonable decision is .already lald.DUt ;n a
CoﬁmiSsioner‘s Directive. ~  But the Directive seeks to avoid  legal

representation by~providing that when a Qpisoner aéks for represengatjon{ he °
" shall be told that it is not available. A number of courts have ruled aga;vst
this latter provision and have held that fairness may require -representation

by counsel in appropriate cases. The Correctional Service canpot arbitrarily

prohibit representation. However, while the courts ~have struck down the’

practice of blanket refusal of representation, they have suggested that it is

particular case at hand, representation is required in order to deal with the

prisoner fairly. The suggestion has been made that, when points of law are

raised, legal representation may-belapproprigte, although;oTe,jqqge suggestgd
that * such matters could be dealt with,by'pboviding an bpportun;ty;For‘the
prisdher‘to‘consult with a 1aWyerEbgFore_the hearing rather than having legal

counsel at the hearing. Nonetheless, the courts have suggested §hat falrness;’
may require-pepresentatiohfin.a case which involves signlflcanE lsgges ofilawv_w
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beyond‘the”ability of a‘laymah to deal with. That decision is fraUghE with
problems because legal representation is rnot limited simply to. arguing law.
Legal representation is designed to effectively cross-examide and to ensure

a duty to act fairly.

A recent decision of the British Colu@bia Supreme Court probably goes

requires in relation to the administrative segregation process. The Oswald
and Cardinal case concerned individuals who had been involved in a hostage-
taking at Kent prison and had been placed in segregation. Their cases had
been reviewed by the segregation review board established at Kent which recom-
mended that they be released; however, the Warden decided not to release them.
That decision was challenged before the courts. The Court held that the deci-
sion had initially been made in'accordance with the duty to act fairly but
that, when the Warden refused pﬁ follow the recommendations of his review

nity to hear or respond to whaﬁfhe had to say, the decision ceased to comply
with the dgty to act fairly. The Oswald»tardinal decision probably goes fur-
ther than any other in requiring an institutional decision-maker to articulate

reasons for a decision, to communicate those reasons:to prisoners-and to give
them an opportunity to respond.

The impact of Martineau No. 2 and the duty to act fairly, so far, has not
exactly sent shock waves through the system in terms of court intervention in
substantive decisioﬁg, in part, because the -Martineau line of cases is con-
cerned only. with the procedures b§ which decisiaons have been reached. How-
ever, there have been other cases which have suggested that the courts, under
certain circumstances, may be prepared to look at<thE'§ubstantiye decisions
which are reached, The most important case in this regard is the McCann case
of 1975 in which 'the conditions of solitary confinement in the British
Columbia Penitentiary were brought into question. In rendering his decision,
‘Mrs Justice Heald ruled that conditions-in solitary confinement in the British
- Columbia Penitentiary constituted cruel and unusual punishment and were unlaw-
‘ fulf*’AlthOUQh‘he'conbludedfthat a decision to place an inmate in solitary
confihement,was not réviewable-byﬂth8100urt, he geclared~as“reviewablé‘the
conditions of solitary confinement in which inmates were kept. Applying the
jufisprudence-whichAhad develaped in telation to the cruel and unusual punish-
.ment’ clause of- the Bill of Rights, he held that when the punishment failed to
~ achieve any legitimate penal purpose, and in situations where it inflicted
pain{and'suffering,‘it could be viewed as cruel and unusual punishment and was

issue ‘as
o : \51

opposed to the. procedure by which decisions are reached. - .

°
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the reliability.of fact-finding - all matters which are important in terms of .

- further than any other: decision in terms of what the duty to act Ffairly

board without giving any reasong/and without giving the prisoner any opportu-

prohibited by the Canadian‘Bill of Rights. That was & review.of a substantive
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The Solosky case is another extremely important one; its Fulléimplibé- “

> tions are only .now beginning to be realized. In this case, the Commissioner's
 Directive authorizing the scrutiny of all mail going in and coming out of a
prison was challenged on the grourds that it interfered with the lawyer-client
privilege. . The Supreme Court held that it did not,fthat the lawyer-client

privilege was a technical rule attached only to. information that had an .

evidentiary basis and was not, therefore, applicable to the general flow of
correspondence in and out of prisons. Nevertheless, the Supreme Court
endorsed some very important principles in this case. -

N

-1 -

We‘now have to work out a system which builds in those rights and which
builds in the need for informied discretion in a way which minimizes the
interference with those rights. The courts are not the first resort. They
have been used, both here and in the United States, as a last resort, and that
is what they are. .. It is much better for correctional administrators, in
consultation. with lawyers and prisoners, to work out rules which take into

" account the need for discretion while ensuring that inmates' rights -are

protected. Discretion can be confined in a way that does justice to both
sides. ~ In my opinion, the real task facing prison authorities 1is not® to
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HRQREEIN. RN

A S S S T SR i

discover ways around court intervention but to recognize that dlscretlon is
there and that it must be controlled in response to principles that are
understandable both to prisoners and to those‘in the correctional field.

_ They endorsed the prlnc1ple that a prisoner remains entltled to»all his
'civil rights except those.that are expressly taken away by statute or regula—
tion. They further established that one of the rights not taken away by
incarceration is the fundamental right to communicate with a lawyer, and that
the prison administration must exercise the minimum restriction consistent
with security upon that right. What the Court endorsed in the Solosky case is
the doctrine of least restraint, which is that, in the case of rights not
taken away by legislation, the discretion of prison policy makers cannot be
imposed without regard ‘to the principle of -least restraint. The Supreme Court
said that the courts must perform a balancing role to' ensure that the rights
v of prisoners not taken away by imprisonment are safequarded and balanced
R } against the interests of the security of the institution, While the security °
of the institution would be the paramount concern, the doctrine of least
.1+ _.restraint was not to be ignored. ‘

g T e T e T T TR D S e i e

"1 should, at this point, comment that while judicial intervention has had
some very positive effects, it has a negative side 23 well.® On the positive
 § side, ‘it has legltlmlzed the concept that prisoners retain rights not ‘specifi-
.f cally taken away by legislation. It has legitimated the notion that the con- -
- § : cept of least restralnt is important and it has legitimated the rolé, inherent
¥ in the nature of " “the penltentlary, of inspection from outside. The negative
aspects stem From the adversarlal nature of litigation. Ha¥ing begn involved
in same correctlonal lltlgatlon, I know that rarely is a“Court v1ctory inter-
preted as - an 1mprovement in conditions in the prison. Both prlsoners and
administrators regard the outcome of litigation as a v1ctory or loss, what
constitutes a win “for one side being a loss for the other. The outcome is
rarely viewed as: an 1mprgvement in their collective enterprise. Litigatioh
maximizes‘polarity"and,{thergfore, in terms of long-term solutions, it is not
necessarily the best way to go. Unfortunately, given the recalcitrance of the
prison administratioh; there seems to be no avallable alternatlve.‘ Unques~
:tlonably, much more could be done to legltlmlze 1mprlsonment by correctlonal'u

! . admlnlstratcr3‘ accepting the rule of Taw and accepting: the 1eg1t1macy of,
RS ‘ prlsoners rights. = '
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two Housesfsitéing together, will be required. For our purposes,,what»is‘
significant: about entrenchment is that enactment is necessarily ‘more
_complicated than in the case of ordinary legislation. '

: I think the complexity of enactmehto:has given rise to considerable s

- smisundeTstanding- about the-signifioancebof.entrenchment. I will argue that
not - entrenchment <ut four other Ffactors will® determine the effect of the
Charter of Rights. The first of these is constitutional status. On repeated
occasions, majorities of the Supreme. Court have referred to the Canadian Bill
of Rights as being merely statotory; At the very most, there have been con-
cessions that it might be qu331—const1tut10nal .but at no time has the Bill of . iﬁ

P e

THE ANTICIPATED EFFECT OF THE CANADIAN CHARTER
OF RIGHTS AND FREEDOMS ON DISCRETION IN CORRECTIONS

53
#

o IWalter Tarnopolsky

Rights been recognized as part oF the Constitution. I would argue that 1+ is o

President a constltutronal statute, but that need not detain us now. If constitutional é
Canadian Civil Liberties Association S status is a necessary and sufficient factor to convince our Supreme Court !
' ’ * judges that the Bill of Rights is overriding, then the new Comstitution Act, ‘

Ottawa, Ontario =~ = : : !
s Lo once it has been passed, will be an advance ‘since the first part is the :Char-
‘ter of. Rights. I think it would be 1mp0331b1e for the Supreme ‘Court to deny o

its constltutlonal status: any longer.

More important than its constitutionality is the fact that the Act can
only be  amended. by a specific process.v ‘Except in the Drybanes * case,  the SR
Supreme Court of Canada has failed to glve the Bill of- nghts the overriding 4
effect that one might have expected. . One has to. admit that the Supreme Court. £
has at no time: detracted from ‘its statement in the Drzbones ease - that the
clear meaning. to be glven to Section 2 is that, if a law. cannot be "so
construed and- applled as to ‘be con31stent with the Bill of nghts,”lt is'
1noperat1ve to the. extent of the 1ncon31stency - That proposltlon has never
been detracted from, but. the. Supreme Court has not been anxious since" then tou
find-laws to be 1ncon31stent wlth the ‘Bill of nghts. St ‘ '

N

« The effect of the new Charter of Rights on the exercise of admlnls— R v 5
trative discretion and on inmates' rights will depend, to a large
S extent, on the composition of the . Supreme Court of Canada. The -
i ; constitutional status of the Charter and several of its provisions, -
S including the remedies clause, could in theory lead to greater- ;
protection of individual ' rights, including those of® 1nmates.,
‘However, the force of this guarantee remains to be tested S f”
There has been much discussion recently about the Charter of nghts andi“
AR _ abat effect, if any,_(lts entrenchment or non- -entrenchment and opting out b
SRR e S -lauses might have. Ibthought therefore, that 1 would begin with a basic, 1F,‘;_b e
' Aﬂo»? . somewhat subjective, review of these issues. ' In ‘the course of doing so,tl B :
fh§ ’ will go back, to some of the leadlng cases that are directly relevant to the

“topic “of this Conference.

The questlon now fa01ng us ‘is whether the Charter oF nghts w111 bee
. treated dlfﬁerently. The statement in the Bll1 of nghts ‘that, "Evety law of
- Canada shall", unless. it contains '‘a clause saylng, "notwrthstandlng the Bila
" of. R1ghts“, "be so construed and applled so -as not. +to abrogate, infringe or
‘abridge fundamental freeddns", :did not give the - Supreme Court a clear dlrec-
tive that 1ncon318tent leglslatlon was to be held 1noperat1ve., That - pre~
sumably will now. be changed by Section 51 of the :new Constitution Act which
o prov1des that the Constltutlon of. Canada, of *which Part One is the Charter of
‘ nghts, is the supreme law of Canada and any law-that is inconsistent ig.of no
- force or efFect Presumably then, we. have a clearer dlreotlon to the courtsh ‘
that 1ncons;stent legrslatlon has to be held of no. Force or. efféct v ,f‘ﬂt“ .

o

I have deflned entrenchment, very 51mp1y, ‘as a method of, amendment that -

is more compllcated than the .usual means of leg;slatlve enactment. Whether

. that process will involve a welghted maJorlty or mean.that any act by one»x‘
legislature has to be apprOVed by a certain. number of other leglslatures is
jirrelevant. Similarly, it “is unimportant; whether, 1n some cases, a statute
will have to be rep assed or whether a unlcamera] act of" leglslatlon, w1th the;
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" went on to say that it did not rean that: there was a remedy. They furtgerw
stated "We do not necessarlly have to. apply the American exclusionary rule;
and therefore, we: follow the.Common Law Judge-created rule: that evidence, even

=3 -

The third: thing to c0n31der in trying to decide ‘whether the new Charte;
of Rights can be effective is “the actual wordlng of the dlfferent rights a;
provisions. Section 1 of the ex1st1ng Bill of Rights says that, It is hire y.
recognized. and declared that in Canada there have exlsted and shall .con 1nuz
to exist without di'serimination, .... the following human rights an
fundamental freedoms." The Supreme Court has interpreted that clause to mean
that there were no new rights created by the Bill. In its oplnlon, what tZe
Bill  of Rights protects are the rights as they existed when it was: enaci: '
August 10, 1960, and no new rtights were created’thereby In my oplnlon, tha
was not a necessary decision. In fact I have suggested that" . hts
interpretation creates a "leglslatlve lie" because many of thed rig 2
proclaimed in Sections 1 and 2 did not exist in 1960, and have been dec areI

at various times since. Nevertheless, we have that 1nterpretatlon, what

call the frozen-concepts interpretation. We can .only hope that the niw
Charter of Rights, without using the words "have exlsted and shall coqtlnu: a:
exist", might get around that 1nterpretatlon. All the rlghts are si ou -
"Everyone has the‘right to..., Every witness has the right te..., e c{, S
expressed in the present. Obviously, legislation speaks Forever.d o
extent, there mlght be an 1mprovement

The fourth and Final factor which, I thlnk, will determine the efflcacy

of the Charter of Rights is the remedies clause. One would expect that when
the courts hold that there is a right, they will also hold that there 1iha
remedy. Certainly,. our common law courts have always done s0. Howevei, eZ
famous Hogan ‘case demonstrates that this is not- always so. Hogan w:s ju;ZS °
on suspicion of drinking and asked to go to the police statlon o.

test.
22?:22:1z§820 speak to his lawyer, who had been summoned at his request. -lhe
pollceman told him he had no right to do so and that if he did not take the

breathalyzer he would be ¢tharged under Section 238 (of the Criminal Code .of

Canada) for falllng or refusing w1thout reasonable excuse to take dthe
breathalyzer. At that p01nt ‘Hogan made the ‘mistake which everyone, including

lawyers, might. have made and took the “breathalyzer. . Thelquestlon then was

whether the test results could be excluded as ev1dence.

When the case came to the Supreme Court of Canada, there was no_ doubt on .

the part of any of the- Judges, at ‘ least not.expressed in writing, that theie
had been a contraventlon of ‘the rlght ‘to counsel. Nevertheless, the majority

if  illegally obtained, adm1831ble if relevant.“

Therefore, :the
breathalyzer ev1dence was not excluded. 1 :

Before Hogan: had taken the breathalyzer, he asked for -
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To date then, it ‘has been possible to have a right and not necessarily a
“remedy. - Section 24 of the new Charter of Rights provides, in the Ffirst
subsection, that~anyone‘whose rights or freedoms have been infringed or denied
may apply to a court of competent jurisdiction to approve such remedy as the
court considers appropriate and just in the circumstances. Further,
subsection 2 specifically provides. for an exclusionary rule. However, there
is a great deal of misconception about its possible effect. It is not an
absolute rule. <it' provides for exclusion of evidence if the Charter of Rights
has been infringed or if it has been established that, having regard to all
the circumstances, the admission of certain evidence in the proceedings has
brought the administration of justice into disrepute. * I would argue that
those who create ‘fear by suggesting that perhaps mere police technicalities
will exclude evidence really have not read subsection 2.’ The rule is not
absolute, but leaves the Court to consider whether, in all the circumstances,
the admission of certain evidence would bring the administration of Justice
‘into disrepute. Nevertheless, Section 24 does clearly indicate that a remedy
must be given and that one of the possible remedies is exclusion of evidence.
To that extent, the Charter of Rights should have more effect with respect to
1ncon31stent legislative or administrative acts than the Bill of Rights.

: F will now briefly’deal with the non—obstante Clause which has raised so
much controversy. Such a clause now exists in the Canadian.Bill of Rights, in
Section 2, and also in the Quebec Charter, the Bill of Rights of Alberta, the
Saskatchewan Human Rights Code and in the Human Rights Code of Prince Edward
Island. . Thus, we do have five existing clauses which provide for overriding
effects for the Code or -Act concerred, and"whichfﬁalso provide - for = a
non-cbstante clause,‘:' S ‘ : 5 ‘ '

The first point to be made is that 1nclu31on of a non-obstante clause in.

- any le91slatlon will present dlfFlcultles For the legislature. Signalling to

the - opp031t10n, the media and to the electorate that the legislature intends:

 to debract from the Charter of nghts in 1&3 leglslatlon is pOllthally rlsky,

‘as ev1denoed by the fact that in the past 21 years the Bill of Rights'
prov131on for a non-obstante clause has been used on only one. occasion. After
the 1nVocatlon of the War Measures Act in- October 1970, the Act was replaced

on December 2 of that year, by a Publlc Order - (Temporary Measures) Act which
did contain’ a notwmthstandlng‘clause., That is the only ocoa51on on which it
was used at the federal level. When the Flrst Quebec Language Charter -- Bill

One - was ‘sybmitted, there was a- notw1thatand1ng .clause to exclude the

appllcatlon of the Quebec Charter of Rights and Ffreedoms whlch is the most
complete Blll of nghts i ‘Canada . and- “includes -a “non-discrimination
prOVision. ~In reactlon to crltlclsms by c1v1l llbertarlans, including’the
pre31dent of the Quebec Comm13310n, René Hurtublse, who is now a Judge, the
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government drOpdEd* the non-abstante clause which;',inf m;tyopinion,A further
demonstrates the ‘r‘\igh political risk in including it. R
: \ _ §

v The lessons learned by experlences llke the one in Quebec no doubt
contributed ‘to the dec151on ‘to.adopt a written and. constltutlonally entrenched
Charter of Rights. The biggest obJectlon to the Charter, frequently voiced by
the ex—premler of Manltoba, Sterling Lyon, is that it will transfer the

ultimate dec151on-mak1ngw on. Fundamental issues of economic and social policy,

from the legislatures td the courts, My - answer to that, which never did
convince-him, was that, 1n ‘fact, if you look at the -American experience, the
overwhelming majority of the cases do not deal with legislative acts; they
deal with administrative and police acts. Durlng the "twentieth century, it

was not until 1965 that an act of Congress was first held invalid on the

ground that it was contrary to the American Bill of Rights. Evidently, it is

not legislation that comes so much to be challenged, but the whole field of

administrative and police. actlon,, with respect to which the notw1thstand1ng
clause is not terrlbly important. :

Myhfinal point on this subject is that the legislature cannot hope to)get
away‘withma‘provision latently inconsistent with the Bill of Rights unless the

notwithstanding clause is included.  Otherwise, if the ‘provision is subse-

quently revealed to be contrary to the Charter .of Rights, it could be held
inoperative or of no force or effect. But if the legislature puts in a
notwithstanding clause, it signals to everybady what the derogation is. We
would -then return to our traditional means .of ecivil Jliberties enforcement,
which is through the legislative process.:- | : '

I will turn now to the matter‘that ie'o?jooncegn to this Conferenoe,

which is whether the Charter of Rights will make any difference in

corrections. On the whole, I would say that it w1ll not make a great

differenoe. Among the fundamental rules that the Supreme Court lald down, - lnf‘
.the famous cases of Mitchell, Howarth. and . Matsgu1, is the’ pr1n01ple that the”

parole process :is not' Jud1c1al or quasl—Jud1c1al - Therefore, you oannot

proceed under Sectlon 28 of the Federal Court Act whlch restricts the. remedles‘
that one can "get "in the Federal Court ‘to . those - whlch are Judlrlal or
quasi-judicial. It viould appear also, from: the Mitchell case, that one cannot
bring a habeas corpus w1th certiorari in aid and ‘use the certlorarl as a basis

for . going behind the warrant of commlttal 1n order to see if 1t was

justified. ; The provision under con51derat10n dn- the Howarth - and Mltchell

cases, Sectlon 2(e) of the existing Bill of nghts, proyldes for a Falr"
‘hearing in the follow1ng terms: = "No law shall deprlve a person of the. rlght“>

to a fair’ hearlng, in accordance .with the pr1nc1ples of fundamental justice
for the determlnatldn of hlS rlghts and obllgatlonsﬂ' ~In the Mitchell and
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Howarth cases, one of the arguments glven by the majority, which held that
there was no right to a hearing, was that parole is a privilege, not a right.

And when you are not: talklng about a right, the rules of fundamental justice
set aut in Sectlon Z(e) do not. apply.f ' '

S Will Sectlon 7 oF the Charter of Rights, which reads, "Everyone has the
right to life, liberty, and security of the person, and the right not to be

deprived thereof except. in accordance with the prlnolples of fundamental jus-

tice", make a difference? There is no reference to rights and obligations;

merely one to deprivation of the right to llfe, liberty and security. The

question still to be answered is whether the Ffact that a person has already

been deprived of liberty and conflned to an institution, will mean that

Sectlon 7 is exhausted or whether an opportunity will exist to argue that,

since Sectien 7 no longer-talks about rights and obligations but about deprl-
\ vat;on of llberty, the pr1nc1ples of Fundamental JUSthe apply.

N Another sectlon that mlght be expected to have some effect is Section 12

v.of the new Charter. It is not a major change from the provision we alread
have in -Sectinn 2 of the Bill of Rights, which is the “right not to bz
subjected to ‘any eruel or unusual treatment or anl tment. Mr. Justice
Darrell Heald, of “the Federal Court, held -in. the McCann case, that long
“periods. of solltary “confinement under the " condit 1ons that prevailed could
constitute ‘cruel and unusual punlehment I know of no other similar decision,
but oertalnly there is no authority which detracts from what Mr. Justice Heald
sdaid., It must- be remembered, however, that in the case of Bruce and Reinate
the Federal Court held, and I bhave not been able to find any overrullng of
‘this dec131on, that Bruce, who- had already been in dlSSOClatan for some four
years, was not, to be permltted to marry. ’

Sectlon 2 of the new Charter of nghts refers to the Fundamental Freedoms

of c0n501ence and’ rellglon,A expr6331on, peaceful assembly and assoolatlon.f“

Freedom of expression was the central dssue in ‘the well-known Soloski- case.
The question at issue was whether the 1nmate concerned could correspond with
his- lawyer without eensorshlp. The Court balanced the needs of the individual

: agalnst the needs of the rnstltutlon and decided that the securlty of the
1nst1tut10n overrode whatever right one mlght have to ‘correspond with one! s‘

lawyer; in addltlon, they also held that ‘the pr1v1lege did not" extend in these

olrcumstances.' leen this decision, I am nat sure that Section 2 1s 901ng to
make much dlfference to subsequent Soloskles. ‘ '

Ty

Another ‘ ‘ | k ’
issue whlch has ar;sen ‘in ‘some of the -pases 1s “the present .

(h=c

requlrement 1n Sectlon 2 of the Blll of nghts to be informed,, upon artest- ‘ot |

B
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_‘detention, of .the teasons .therefore. " This issue was raised in both the

Mitchell and Howarth cases but was discussed more particularly in the latter

case with reference to the right to be informed., The majority of the Supreme :

Court held that, in the case of parole, the Statementuthat parole:was revoked

was sufficient'to‘meet the right to be informed. No explanaticn of the reason
Section 10(a) of the new Charter of Rights speaks about:

was  required. ’ :
everyone on arrest or detentiOn having the right to be informed promptly of
the reasons therefore. Unless the. courts come to a dlfferent conclusion about

“what - constitutes due information, Section 10(a) w1ll not likely help

subsequent Howarths.

The final section I would like to- discues is Section 15 of the Charter.»

which reads: "Evervone has the right to equality before and under the law, to

the ‘equal protection and benefit of the law w1thout dlscrlmlnatlon...;“' The~
peculiar wording of thls section is largely a response to developments.

surrounding'the Lavelle case, in which the Supreme Court,‘in a very split

decision, held that equality ‘before the law did “not really “mean equal
‘protection‘of the law, but simply that everyone was to be tried before the
“same courts and tribunals,

As a result of this decision,'among'others,,women's,groups pushed'for
equality before and under the law. The Department of Justice was Ffaced,
the one hand, with demands from women's groups. for equallty for women before
and under, the law and, ' on  the other hand, with the -Supreme’ Court'
interpretation that the clause "equality before the law and the protection of

. the law" did not . incorporate the egalitarian notlons of the Amerlcan
Fourteenth Amendment that is "equal protection of the. law"., The solution
arrived at was to 1ncorporate the words “equal protectlon of the law“ in the:

Charter of nghts.

How would that apply, agaln, "in the area %é are concerned w&th at thlS_ﬁb

Conference7 In-the Bruce and Reinate case, .one of the igsues that was ‘raised

on behalf of Bruce was that not’ permlttlng him te marry cnntravened the-
equallty clause.  The prosecutlon accepted the vFact that all klnds of

» conditions would ‘have to- be placed upon the ceremony, and the subseguent '
- effects; nevertheless, the issue was; was he: being treated. unequally? -The
Supreme Court had already restricted its deflnltlon of equallty befare  the -

law, which it had given in the Drybones case, to say that it anly applles

where people are treated more: ‘harshly, - Well, if you take that test which has,»‘

been repeated on a number of ocecasions,. surely one -would have to say that the . -
} ‘denlal of a_right to. marriage constitutes belng ‘treated more ‘hargshly thanifi“
- other people, unless you can provlde an overrldlng reason., ['j_»vg“ :

5 %
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In my opinion, the non-obstante clause is much ‘less disturblng than
another feature of the new Charter or Rights:  the limitations clause. The
absence of such a clause ~does not mean the courts will not place reasonable
limitations on a rlght The American Constitution has no limitédtions clause.

~ And - yet, although tne first Amendment states that Congress shall make no law
~abridging freedaoin of speech, the American Supreme Court has on many occasions

upheld limiting laws. The need to guard agaipst limitations being. imposed on
rights has been acknowledged in the® International Covenant on Civil and

Political" nghts which we have ratified and which applles to Canada, and to’

the European Convention vhich applies to all the European countriesy 1nclud1ng
the United Kingdom, and the Inter-American Convention. All of these recognize

-that in. times of emergency, officially proclaimed, there can be derogations

from certain rights and - freedoms., Buty what is 1mportant is that even in time
of emergency, there are certaln rights which are non-derogable.  One of the
most - important is: the r1ght not to . be subjected to any cruel and unusual
treatment or punlshment Even in emergencies, that is a right which cannot be
derogated from. = .- ~-*f o e '

;Significantly, however, the -second thing that these,international~Bills

f of Rights make clear is that while‘the'fundemental freedoms of expression,
_religion, assembly, ass0013tlon, and - the rlght to mOVement in the country can
be restricted for ‘Teasons of natlonal securlty, public order, publlc health -

and publlc morallty and’ the mlghts and reputatlons of others, these

f'restrlctlons cannot be applled to legal rlghts in peace-time, This is a Very
1mportant prlnc1ple of 1nternatlonal instruments and - those of us in the
Canadian Civil Liberties Assoc1atlon -strenuausly argued far 1ts inclusion - in

the new. Charter of. nghts. The legal rights set out in Sections 7-14 of the

" new Charter, in our oplnlon, should . not be subgect to a.limitations clause .
except in times- oF emergency. Desplte our effbrts,,the llmltatlons clause in

the Charter makes no distinction between times of emergency and peace—tlme.

Therefore, presumably even in normal times, llmltatlons which are demonstrably“
o .Justlflable in a free’ and democratlc society can be: imposed even on  legal
C_rlghts and that,. in my Oplnlon, is a-greater - causeufor concern than the

non-obstante clause ,‘ﬁl : - S

T would llke to say, 1n conclu510n, that the Charter of nghte of and by

lltself will nct make a- difference: the difference it might make will be
i~determ1ned by those who sit on the Supreme Court. ' Since the Mitchell and
Howarth - cases, there have been several changes ln the membershlp of’ the°‘

" Supreme Court of, Canada.; Whether - the new Justlces will make a difference in
fthe 1nterpretat10n of human rlghts cases one-does not - know. - But certalnly tHe

, 7ncomp031t10n of the Court will. be as>31gn1flcant a factor as the 1mprovements
' ="1n the new Charter WhICh I have outllned
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‘Act has created significant problems. |
suggestrons that the Act would produce a reform szm1lar to that which -took

- selves.,

P
eramml

One further concluding remark 1 mlght make is that, in my opinion, the
Federal Court Act has to be changed Although 1ntended to 51mp11fy the
procedure of Judlclal review, the wordlng of Section' '28 of the Federal Court -
In the Parliamentary debate, there vere

place- 1n Ontario under the Judicial Review Procedures Act and in Alberta under
the Admlnlstratlve Procedures Act, which is ba have one application for
JUdlClal review. That did not praove to be theﬂcase. Section 28 is confined
only to decisions of a JUdlClal ar qu331—3udlp1al nature. “Perhaps the judges
krow what the restriction means, “but I can "ay that I do not. I hope practic-
ing lawyers do. i 4 ‘

Other useful changes could perhaps be made in the relevant statutes them-

tives with respect to the right to a hearing in cases of severe offences, and
discipline of inmates,  although issued pursuant to statutes, and pursuant to
requlations, did not have the status of law., If that is the case, it may be
necessary For the legislation to be changed. In summary, the Charter of°
Rights does give us some hope that some of the most obscure decisions of
maJorftles in the past might be ovzrcome but, in my opinion, the comp051t10n
of the Supreme Court and other actions with spec1flc statutes will be almost
as 1mportant.,, ) o , SR 5

;//

In the Matsqui case, for example, the majority ruled that the direc-
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THE ANTIQIPATED EFFECT OF THE CANADIAN CHARTER
GF RIGHTS AND FREEDOMS ON DISCRETION IN CORRECTIONS

Howard Epsteln ,
Barrister and 5011c1tor
Halifax, Nova Scotia

Y

e

~: Since the language of our: Charter“of Rights is strikingly 31m11ar to
~that of the American Bill of Rights, it is reasonable to expect
that, when confronted with issues pertalnlng to the new Charter, our
courts will look to the. American experience for parallels. At most,
Amerlcan ‘jurisprudence’ will be suggestive for Canadian courts but

- for that reason alone it should be studied by - all who have an -
1nterest in the p0351ble effects of the Charter. In general, what
the ‘American law suggests about discretion in our correctional

- system is- that, if the system does not make rules for 1tself the’
. "oourts Wlll make rules for 1t

As a prefatory comment - I would like to atate ‘that, although I aerved as.

-legal - advisor to the Department of the 501101t0r General of Canada between

1974 and 1976, 1 am here. not as an apologlst for the Department but as  someone
who has a knowledge of Canadlan correctional law and: Amerlcan constltutlonal

law, much of ‘which has been gained in. prlvate practlce and through teachlng

~since T have
‘constltutlonal law. S

law.  I.am not an American lawyer but that is only, 1 hope, a minor limitation'

taken ‘some . time to familiarize myself -with American
. R . ;‘" N N T “", Bl - . \‘w: "’“,.‘,‘ ) .
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For the purposes of this ‘address, let us assume that the Charter of
Rights -will actually be taken seriously by the judges who will have to deal

with it in the coming years, perhaps because of the magic of the word
entrenchment, perhaps because of its constitutional status, or the remedies.

clauses. Given that assumption, 1 suggest that it is sensible to examine what

the United States' courts have done with their Bill of Rights. It seems to me

that our courts will be looking to the American experlence for parallels since

the lanpguage of our Charter of Rights and the American Bill of Rights is

extremely similar. I will draw on a selection of cases not only from the

United States' Supreme Court but also from various courts around the country,

to illustrate what situations are likely to arise in relation:to our Charter.
Since decisions of the Supreme Court vary according to its composition,' the
decisions to whlch I. refer are not necessarily the final word on a given

R T A o

Q
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deemed a preferred right which takes precedence over most other rights. - There
are ‘common law rights, statutory rights, preferred constitutional rights and
inalienable constitutional rights. In my ppinion,_Section One of ‘our Charter
invites the courts to take a similar approach to our rights .and fréeddms.;

To take a concrete example: the First Amendment of the American Consti-
tution states that there is a constitutional right in the United States pro-
tecting freedom of speech. Everyone knows many examples of limitaticéns, such
as the textbdok case about not yelling "Fire!" in.a crowded theatre. The
First Amendment ddes not protect pornography in certain cases and there are
certain 11m1tat10ns, more specifically relevant to our area for dlseu331on, on
‘what happens inside a prison. Those rights are not held. to be absqlute Oor so

R I

oroblem . } o _ paramount ‘as to override all other considerations. The State in thé U.S5.A. is
| - . regarded as having certaln interests that have to be protected, aga inst which N
Ta begin, I will point out some of the differences between the Charter of inmate rights are balanced off. The first section of the Canadian Charter of /
?

_Rights and the Canadian Bill of Rights. It is Important to npte that the
Charter of Rights does not repeal the Lanadlan Blll of Rights; we will be -
operating, when we have a Charter, under both. The 'Bill of Rights is a
statute that went through Parllament has not been'repealed and is not likely

Rights places us in essentially the same position that has been arr%ved at im
the United States over time. , - ' : SRR

W

A second difference between the Charter and the Canadian Bill of Rights /

to be repealed in the 1mmed1ate future. The protectlons in the Bill of Rights is that the former includes 'a right to be ‘secure agalnst unreasonable search 1// ¥i
‘ will. survive the comlng ‘into exlstence of the Charter.a Next, I will compare or seizure, a right which is alsg in the American Bill ‘of Rights. 7 \is may 7’ i
- some sections of the Charter of nghts w1th relevant sections of the Amerlcan” have 1mportant 1mpllcat10ns. For example, the' Writs of Assistance to), which // ;
:é Bill of Rights and then examine some of tne’c e law that pertalns to- those . the Solicitor General has recently referred may subsequently» be \ieemed /- . é,
o ‘ L SRR - contrary to the constitution of this country by a court of law. : / 1
. sections, < . | e : : ' | L , \\ / ? ]
3 : a ‘ : o oy / !
‘é In -his address, Professor Tarnopolsky 1dent1f1ed most oF the dlStlnCtlonS The last distinction to be made between tze Charter of Rights and \the o/ ﬁ /
:Z ‘ between the new Charter of Rights and the Canadian Bill “of nghts' I will Canadian Bill of Rights concerns the temedies dections, Sections 24 and 5 ./ ﬁ é
o simply elaborate on one or two points. First, I wish to emphasize the ‘ | Section 24 gives our Courts a remedial power not expllcrtly stated in the 4 : :
: é Jimitations at the beglnnlngr in Section Oné: the Charter's rights and - American- Constitution and, which the’ United States Supreme Court took mar) !
53 . freedoms are subject "To such reasonable limits prescrlbed by law as<can be. years before developing through jurisprudence. Sectlon 24 states, "Anyone whe\u §
E demonstrably Justlfled in a free and democratic society". I regard. that as an feels their freedoms or their guarantees have been infringed or denled/hay ‘ ; ﬁ
,% ‘extremely serious limitation. It should be borne in mind, howeVer, that even apply to a court of competent jurisdiction to obtain such remedy as the rourt , : ;
_; ‘without a limitations clause a similar state of affairs. ‘has evalved in . considers apprOprlate and just in the 01rcumstances“ - You .could not look for |
= American jurisprudence. There we find a w1de range of rightsy some of which - \*broader wording anywhere. What the United .States courts have done, in some
”; ’, take prec;dence aver. others. Fsodo . religion, for example, has  been - very l;mrted cases, is to take over the general superintendence of entlre
% e o ' = : e State prison systems, That would never occur  ifi Canada unless we had this:
§ ' ' i kind of 1nv1tat10n to the ‘courts to do that, To that extent Sterling: Lyon
;é ) was not wrong when ‘he said that the Charter of Rights invites the courts to be
e ‘ ‘ o involved in social issues. It 1nv;tes the courts to take a very strong hand
T i LT I TR TR St e : i “'1n SOClal 1ssues.e o
: S 1" For an exceptlonally good analy31s of the effect of comp031t10n see"f ;eh,.- D | s o o : ; o
R " Levy, Leonard, Against the Law: The Nixon Coprt and Cr1m1n31NQUStlaél o Whether the courts actually do so is another qUestion. But they have a

HGTPBF, 1974, 7' ’bread 1nv1tat10n to do so. It took the United States Court a lopg time to-

say;'"We w111 go beyond be1ng bodies that w1ll declare what rlghts are, we
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will go further and require remedies such as monthly reports from the

‘Superintendent of Prisons, or a particular warden, on what has happened, or

psychological testing for guards  to demonstrate that they are not racially
‘Those things have happened in the United States and, in my view,
Section 24(1) of the Cqﬁrter of Rights in Canada invites that kind of
continuing supervision ofﬁtgh% prisons, the federal penitentiaries, or the
parole system in this country. Whether it happens will depend on a multitude

of factors, but the language is.there.

Let us look at what actually has’ happened. in the United States. There
are four significant sections of the American Bill of Rights that have had the
most effect on the corrections system: the Eighth, the First, the Fourteenth
and the Fourth Amendments. The Eighth Amendment is the proﬁibition against
cruel and unusual treatment or punishment. The First Amendment is freedom of
religion, freedom of speech, freedom of assembly. The Fourteenth Amendment is
due process and equal protection of the law, and makes if’mandatory that these
things be applied to the State systems as well, The Fourth Amendment is the
aone that states there shall be no unreasonable search or seizure. These are
sections for . corrections and the related

the four most significant

jurisbrudence will be the most significant for corrections in Canada.

Let us examine the ‘cruel and unusual treatment or punishment Section.
This is a broadly-used, power in the United States. It "has been used for
everything from the death. penalty to attacks on the disproportionality of
sentences. Related cases have dealt with the laws pertaining to habitual
prisoners; whipping inside prisons, sterilization of inmates, status offences
and, most importantly, conditions of incarceration. . Disproportionality of
sentences is one example of an area that might come before the courts under
"the Section guaranteeing protection against cruel or unusual treatment or
punishment. Som@bne convicted of first degree murder. might contend that the
denial of parolg eligibility for the first twenty-five years of his or her .
sentence bbnstiéutes cruel or unusual treatment.
imprisonment has been ruled unconstitutional for a juvenile.

: As well, in the United States, a series of status ‘casés have come out
since 1962,
the State law which made it an offence to -be addicted to narcotics was
unconstitutional.: It was deemed a violation of the cruel <and unusual
treatment or punishment clause to create a status offence, oneapongéduéhce;of

rayres

[}

2 Robinson v. California (1962) 370 U.S. 660
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In the United States life - -

In the case of Robinson versus California;zrit was decided that
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- destruction of property and assaults of
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which is of particular signlficance to the prison system

he%d that addiction to narcotics can be a defence to a char

?rlson. The 1968 decision of People versus Malloz3 states:

IE,zng Fzrreszape. Drugs fulfil this need". It goes on to say that "To punish
.these defendants' escape is to im D i .
: . Pose vengeance upen sickness, to t

hospital into a orison cell i ohnlty be ooy

. . s and this must, therefare of i
and inhumane punishment™ Wheth , ’ prrapfintivin
. ther the Court is right or not, the is]
: : e decision
ets a precedent. If Someone 1s charged: under Sectiaon 132 0; the Criminal

Cod i i
ode with escape and that person is a narcotics addict, he or she may well

1t has since been
ge of escape from
"We know addicts

" What«iPiZf co??itions of incarceration? The one caée we have so far i
e case ‘o Cann* et al. in British Colombi i ’ :
. . mbia Penitentiar As 1 i
earlier, entire prison systems have b onal P
: ‘been found constitutionally lacking i
United States The kind of isi : e Charter o s
\ v . supervision Section 24 of the Charter of Ri
§0u1d~allow, if used as an effective tool by a judge in Canada ot
e . = ‘ ,
St:SC;H; active tool 1nrthe U.S.A. And lack of funds has been speéifically
.egislatZ:Z :s a dei%nce. Every time the prison administrators claim that the
L 08S nol praovide a sufficient budget to d i '
. L 0 do anything more than
t:;ng done, the 09urt§ reply that, "For @ constitutionally protected right o?
srsqrt, that is irrelevant".. However, in contrast Eoith M lr y
conditions do not Justify an attempted escape That : iy s
well accepted in the United States cas . 2 look and pooae o2
’ ] €35 cases. ° You have to look and measure i
23 3 . N . ln
gzﬂ;tozgsmi?d ;:erltamod things if you are a prison administrator. And the
) 0 look and balance the same thin if ' ’
i " : 9s 1f they -have a case that
Eha%lenges'the,pr;sonwadmlnistrators. The measures to maintain health a:d
ygiene; to curb possession of narcotics - and weapons; to prevent escape :
’ : ’

one sort or another, must be examined

has, in fact,

'TranSFersmare“generally not reviewable under this section
must. - be borne in mind that I am tal | '
Egusualytreatment or punishment section. Court cases have been launched which

e more than one section of the American Bill of Rights and under the due

: ) ‘However, it
king exclusively about the cruel and

roce ction '
process section there has been some success when it comes to reviewing

o °

People v. Malloy (1968) 296 N.v.S. (2d) 259
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‘se in this context.

Procunier® in 1974 the Court stated that:

Solitary confinement has been held not to be unconstitutional per
However, severely oppressive conditions may well be a
In Canada, we have one case, the McCann

transfers.

violation and cases are 1egion.5
case. "

‘Let us now briefly examine some cases pertaining to °theh-FirSt and

Fourteenth Amendments of the American Bill of Rights - the First  Amendment

being protection of Freedom of speech, etc. and the Fourteenth Amendment being
the guarantee of due process and equal protection. In the case of'fgll versus
"A prison inmate retains those
First. Amendment rights that are not inconsistent with his status as a prisoner

-or with the legitimate penological objectives of the' correctional system.

Thus, challenges to prison restrictions that. are inserted to inhibit First
Amendment interests must be analyzed in terms of legitimate policies and. goals
within the correction system to whose custody and care the prisoner has been
committed in accordance with due process of law." The situation in Canada is
no different.’ A range. of rights exist which must be balanced against
legitimate institutional considerations. Unless specifically taken away or
modified in light of penological ”considerattons, these rights must. be
respected. ‘ : ‘
In earlier years, the Codrt simply chose not to intervene in certain
aspects of public mahagement such as "prisons. In such areas they operated
according to what' is called the "hands-off doctrine". During the . 1960s,
American courts abandoned the "hands-off doctrine" and began actively to
intervene in areas such as prison management.
trend seems to have been reached some years ago=andnsince then the courts have

>  for a good analysis of Amerlcan constltutlonal law as it applies to prison
and pardle systems see: Kerper & Kerper, lLegal Rights of the Convicted,

The high water mark in this

1974, West;

1.J. sensenich, Compendium of the Law on Prlsoners' Rights,

Federal Jud1c1al Centre, U S.- Government Printing Office, 1979; J.W.
Palmer, Constitutional nghts of Prlsoners, Anderson Co., 1973, plus 1974
ASupplement «

S o

6 ' Pell v. Procunier (1974) 417 U.S. 817 o

@

) See for example R v. Instltutlonal Head of Beaver Creek Correctlonal Camp,h

Ex p MacCaud 1969, O.R. 373 5 C.R.N.S. 317 2 D L.R. (3d) 545 (Ont. C.A.)

N
’Q> =

T

* must be Justlfled
‘given additional protection in the United States and I woule:suggest that the

HSolosky case8 ~in

-7 -

been less willing to intervene in prison management. This, no doubt, is a
reflection of changes in the‘composition of the courts, particularly in that
of the United States Supreme Court. ‘The Canadian courts have not intervened
in correctional management to the extent:that the American courts have but
nonetheless, it is fair to say that the "hands-off doctrlne" is now dead. The
courts have established that due process applles to-a certaln range. of
decisions. s PR ‘ s b

The question we are left with is what is due process in the Corrections
context. That question is being addréssed by the American and Canadian courts
and will continue to be addressed under the new Charter of Rights.
issue that is being addressed both in Canada and the Unitéd States is that of
the: least: restrictive means of interfering with constltutlonal rights. - The
courts will, in my opinion, increasingly demand that Justlflcatlons be ‘given
by correctional administrators for interfering with or 11m1t1ng an 1nmate s
const1tut10nal rlghts, partlcularly those which are deemed preferred rlghts.

Let us consider  some spec1f1c questlons that have arisen in relatlon to

these issues. The Fight to be able to communicate Fﬂeely versus the need to

‘inspect incoming mail in ‘prisons for - ‘security reasons is oqne issue that has

caome before the courts.. Prison administrators have a recognized power to
inspect mail for good’ cause but some courts have said that such inspections
Correspondence between the lawyer and client has been

which = the | Canadian
privilege was not .

held that the
general flow of

Supreme Court

lawyer-client. applicable "to ' the

~eorrespondence in -and -out of* prlsons, might have been decided dlfFerently

under the new Charter. In other dec151ons in the United States, imposing a

- limit on an inmate' s correspondence has been dlsapproved of and the duty to -
give notice if mail is censored has been declared ' .

At ane point there was a serles oF cases that related to the questlon of
receiving .published materials. Certain’ prisons had established rules that

prohibited inmates from receiving publlshed material from any - source other
Such. rules have been struck down as. unreasonable. The .

than the publisher. -
racial .orientation and sexual éxplicitness of published material in prison
llbrarles have- also ‘been. the subject of litigation in the United States. "It

i has been establlshed that - reasons must be given: for bannlng materlal on the

g
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grounds -of 1ts racial orlentatlon or sexual explleltness. Once - again, at

issue is the ‘balance between protectlng individual rights and freedoms and-

malntalnlng prison securlty. .

. Vlsltors and the press eenstltute another area -that has raised questions
‘for the courts. In the United States, the law has been fairly clear about the
duty of prison administrators to allaw reasonable visitation. But the courts
have also said that the press has no lesser or greater pr1v1lege to visit than
the general public and "contact" v131ts are not a generally proteeted rlght.
Moreover, in the United States, conversations, can usually be" monitored. - In
Canada we have Sectlon 178 of the Criminal Code which pertains to invasion of

privacy in general and the interception. of communlcatron in particular. I

will not offer an opinion on whether that Section- means  that the legal
requirements for monltorlng conversations are satlsfled if prison officials
simply" post a notice in a visitation room to the effect ‘that all conversations
in the room . are subject to monitoring but I am of the opinion that .all
conversatlons between inmates and their visitors are not legally monltored at
present. ‘ ‘ : ‘

2

I would llke to cite an Amerlean case that is 1nd1cat1ve of the d1rect10n¢

in which our courts could move under the Charter of . nghts., In the 1976
Alabama case, James Versus Wallace9 the Court ruled that.

 Each institution shall prov1de a comFortable, sheltered area For '
visitation. The v131t1ng area  must . ‘not, except for security
purposes that have been documenteds phy51ca11y separate visitors
from Jnmates. Visitation pOllCleS must oFf1c1a11y permit an inmate -
to receive visitors on at least -a weekly b331s, and ‘the rules .
~governing v131tat10n must allow reasonable times and space for each*:
visit. Visitors shall not be subJect ‘to any unreasonable searches. .
MInmates undergoing initial clas31f1cat10n shall not be denied
v1sltat10n pr1v11eges. ' ' o :

RS -

» 1t is unllkely that a Canadlan court’ would make such a broad statement
| except under the Charter of Rights. But, should the Charter come into eFfect,

there are American precedents for - broad statements on 1ssues, such as 1nmate ‘

v151t1ng pr1v1leges, to whlch our: courts could refer.

o

9 James v. Wallace 406 F. Supp. 318 ot

R
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During the 1960s in the United States, a series of cases:pertainingfto
incarceration and religious freedom was sparked off by activist Black Muslims,
a -large number of whom were imprisoned at that time. Several principles
emerged from those cases, one of which is that minority reiigions do not
necessarily have to have facilities identical to those provided for. majority

:religions but some f801llt188 must be provided. In one American case, it was

decided that 'segregated prisoners do not have a right to ‘attend Mass but, in
that instance, a Catholic priest was available for sacraments. I would
suggest that such a case would be significants not only in Quebec but
throughout the country, since fifty percent of the population is Catholic. A

" number of other cases pertaining to religion have determined that an Orthodox

diet mUstvbe available for Jewish inmates.,

With respect to search and seizure, there is an interesting line of
Amerlcan cases in ‘which - the legal concept "burden of proof“ has been used.
The -cases have determined that prison officials must be able legally to
establish the reasonableness of searches. What the courts have looked at;
partlcularly with' respect to body cav1ty searches, are the cirCUmstances

surrounding the search.’ For example, the courts have questloned whether ,the

search was made prlor to a transfer or a oourt lappearance; whether there was

;relleble information beforehand to suggest the need for such a search; whether

trained paremedlcs‘eonducted the . search under sanitary eondltlons and ‘whether
the.inmate was protected~From‘or subjected terhumiliationjduring the process.

In conclu51on three polnts should be stressed The first is that while:
American legal precedents are. not binding on our. courts, they may influence-
the dlrecblon ln whlch our. law evolves under the Charter of Rights. At most,
Amerlcan Jurlsprudence will “be suggestlve for Canadian courts but for that
reason alone it is worthwhlle to become famlllar w1th the details of American
law. The second p01nt is that law is evolutlonary, Amerlcan law has and will
fludtuate. In most instances, including many of the examples I have cited,
cases can be ‘found to support both of the opp051ng ‘sides. The third point
relates to the- questlon' what does the American law suggest about discretion
in the prison and parole system? What it suggests to'me is that if the system

does not - make rules for itself, the courts are going to make the rules for

it. One thread that does “Tun throngh some of the cases is that the courts
””” \a hands-off approach when they are deallng
with a system that has taken a resﬁbn51ble attitude and has set up for itself

~.s‘11m1tat10ns on the absolute, unfettered discretion of the 1nd1v1duals who are

in authorlty. e
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function) and 1mprlsonment (the administrative Functlon), second,
that over time, these two functions have ‘become almost completely

‘separated; and third, that the' degree of separatlon which now exists =

.~ This paper* inyestigates both the:theory and‘practice“of punishment
and advances'three main propositions: first;;that legal punishment.
consists of two distinct activities: sentencing (the adjudicative -

in Canada ‘leads to -unfairness, 1nefF101ency -and  lack of = public

.accountability. These three prop051tlons, buttressed by certain
m01al and practical con51deratlons, ‘suggest two main conclu31ons-

one, that courts ' should impose sp801f1c punlshments rather than®

merely terms of . 1ncarceratlon,\and two{ that the carrylng out of

those pun1shments should be subJect to Jud1c131 superv131on.

‘ B;?:EE\rUle of law we mean, in the First plaCe, that
no . man is punlshable or can be lawfully made to
suffer in body or - goods except for a distinct breach
of law establlshed in the ordlnary 1egal manner.
before the ordinary courts of the land. ' -In this |
’ sense, the rule " of law is* contrasted with every
uﬁsystem of government based on the »exer01se‘vby e
persons in  authority of wide, arbltrary} .or .
discrétionary;powers of-constraint;1“‘ e s

a

uf“A,y, Diceygrﬂt

o

SR

B ERRR il
Thls paper is an- abrldged ver31on oF an unpubllshed textubentltled,f

Punlshment and the Rule of Law by Bradley Wllllsé
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Punishment Defined. - . ,”.ig

To provide a ‘general definition of. punishment, ‘1t mlght be' said that we
punish ‘an individual if and only if two spec1f1c conditiens are fulfilled. The
first condition is that some act or’ acts be. performed that restrict the
choices open to an 1nd1v1dual. The second is that it be' announced those acts
are being performed solely because of some act or actions done in the past by

the individual in question. Of course, a civil matter in one era may be &

criminal matter in another, as' the survival oF punltlve damages in tort
actions testifies.  Even what we now call .crimes of violence were once
compensable  under Anglo-Saxon law accordlng to a standard tariff called the
wergild. This need not ‘detain us. .The essential p01nt is the stlpulatlon
that punlshment is 1nf11cted only “for past conduct and not for present
1ntran51gence. ‘

Our proposed definition leaves open the. questlon of who is d01ng the
The punistier could be a vigilante.
gjpllnlng a child.

He could be a parent

di He could be a Correctlonal Ufflcer or Living Unit

Officer ensuring  an. offender's continued incarceration in strlct accordance‘

w1th a sentence imposed “by’ a Jjudge 1n the name of the legal system, or
alternatlvelv 1nF11ct1ng rough justice upon. an offender under the customary

"Law of the Slammer" - It is* critical to make the \dlStlnctanS to determine

in any real-life case whether a: certaln punlshment ought to be 1nf11cted upon

a certaln person. 5

/l

Y. We can now"expand our definition to one of 1egal ‘punishment by

incorporating three addltlonal conditions.® The Ffirst is that some person
(the Judge) has antecedently announced that the actlons ‘for which  an
1nd1v1dual is to be punished constituted an 1nfr1ngement of the ‘rules of the

'Alegal system whlch has Jurlsdlctlon over him or her (nullum. crlmen, sine
; lege) ~ The second is that the Judge is an offlClal of that legal system and

has spec1f1c authority under that system to make such an announcement The

- third is that the legal system contalns ‘other rules such that the punishment.
- inflicted on an 1nd1V1dual is  within a given range’ assoclated with the
:_lmpugned acts and the sentence announced by the Judge (nulla Apoena, sine

o Gl 5 2
. . 2 . = RN

P T
In the 18th century, in England, punlshment w% 1nF11cted dlrectly on the

'body of the offender. . It was not then mlsleadln%;to thlnk oF punlshment as"
.1mposed d{‘admlnlstered by a single authorlty But'vthe leading
ﬂcharacterlstlc of ‘the prluon system ‘since 1ts emergence in the late 18th
‘century has been 'and remains..-the - almost/ complete separatlon “of - the
"”“adJudlcqtlve functlon (performed by ‘a Judge) from the. administrative. function -
“G(performed by prlson staFF and pollce offlcers)

Thus, 1t is mlsleadlng to
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rspeak of an oFfender being punishedlfor'his offence. An oftender isdsentenced

for his offence; the punishment he suffers . depends ‘on the. dlffuse.p
. considerations - of cla331f1cat10n offlcers, parole boards, prison guards and

even Fellow prlsoners.\ : S S R
"x*\\ e e

Given this separation oF\Functlons, it is perhaps not surprising that, in
Canada, few provincial court Judges have any but the most cursory femlllarlty
with the institutions to which they daily sentence people. As His Honour
" Robert Rellly, an Untarlo Prov1nc1al Court Judge, reportedly sald ln 1980'

fez

...most Judges,F lawyers and pollce of ficers- know
- little or nothing about the prisons where they send
convicts."?2

This is the case not because these people are negligent in the performance of

'tmelr duties but because what they do is largely irrelevant to what happens in
SN .
prlson,

In summary, legal punlshment typlcally consists of two parts, Jud1c131
sentenc1ng and imprisonment. The first stage of sentencing is carried out by

a Judge. It consists of a public announcement that some person-is  the author

of the offending act and that a. partlcular punlshment will be 1mposed. That.
'penalty will be a monetary fine; a period of probatlon, 1mprlsonment or some
comblnaflon of the three.

sense to think of them as contingent. Forms of 1mpr1sonment

o

2 Klngston Whlg-Standard Nov. 30th, 1979: ‘"JUdges‘Should’See Prison Life

Firsthand".

o
®

L B

world not full of paradox, be the very paradigm of the rule of- law. Until
- recent years it wa$ instead a hidden land of uncontrolled drscretlon, the

preserve oF 1nd1v1dual power immune from legal process." (p 106)

It is perhaps worth notlng that the separatlon of the adJudlcatlve and

administrative functions in  legal punishment provides an interesting *
parallel to the separation of ownership and control in large corporatlons
‘and the bureaucratization of governments anerally This parallel is both
"conceptual and chronologlcal (1 e. 1t dates from the mid 18th century)

S e e 2

Since the ultimate sanctlon for non-payment of
fines or failure to comply with probation orders is lmprlsonment it makes;

"of. Morris, N., The Future of Imprisonment°-:"The prison should, were  tHe

i

sch01ces, 1nclud1ng some or all of the f’ollow:mgy4 0 >

fother civilized countries the = first
determination of the conditions of 1mprlsonment is,. as-a rule, entirely within

Sexual offenders or pollce'
ilnformants, for example, are- normally placed in segregatlon to prevent other

i

The Components of Punishment o
Imprisonment - consists oF a systematlc restrlctlon of a prlsoner s

&

(a) ratldnlng of Food clothlng and consumer goods and amenlt ies in general;

- (b) sexual deprivation:(especially of heterosexual prisoners);

(c) assaults by guards and inmates;

(d) solitary confinement or‘segregation;

&

9

(e) restriction of movement with respect to both space and time;

(F) uneertainty as tofwhich'thoices may. be further redtricted and when;

(g)'mandatory or coerced SUbJBCthﬂ to medlcal treatment or part1c1pat10n in

"treatment programs"-'and
(h)* p’ost‘-,judicial sente’ncing ('see‘ below)..

There are- three types of post—Jud1c1al senten01ng. In Canada and . most
classification. The initial

the dlscretlon of the prlson ‘authoritiess

prisoners from phy31cally harmlng them. Similarly, prisoners viewed as

opotentlally dangerous may be segregated, 1solated or phy51cally bound. Again,

these matters are w1th1n the sole dlscretlon of prlson authorltles.

- The second type of . pOSt-JUdlCl&l senten01ng~1s prlson dlSClpllnB.  Most

.Canadlan prlsons have ' establlshed a dt301p11nary tr1bunal (Warden's Court),
-the comp031t10n of which s set out “in regulatlons or- management directives.
: ‘”Untll recently,‘all such trlbunals con51sted entlrely of prlson staff. As a

R

4 The list is intended to be illustrative rather than exhaustive,
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result © of the 1977 réport“of fhe Parliamentary Subftommittee 'Oh the
Penitentiafy System  (The - MacGuigan Report),” some Fanadlan .Feqergl
penitentiaries had, by . 1980, instituted. disciplinary commltteesyfhalped by
indegendent persons, but there is strong resistance within the prison gzstem
to this proposal.6 ’ ' :

The third kind of post-judicial sentencing is community release. Parole

"and community release authorities have a very wide discretion within the

ostensible sentencing pericd as announced by a court. This was cofifirmed in
Mitchell v. The Queen (1975) 61 D.L.R. (3d) 77 (S.C.C.), in which the  Supreme
Court of Canada held (5:3, Laskin C.J.C., Spence and Dickson dissent}ng) that
the National Parole Board was not required to tell an accused vhy his ?a:ole
was revoked, notwithstanding the provisions of the Canadian Bill of Rights.
Martland J. summarized the majority's approach at p. 89:

o i ( ’ He was
The appellant had no right to Rarolet‘ Wa : -
grantéz parole as a ‘matter of discretion by ‘the N )
Parole Board. He had no right to remain on-parole. 2
His parole was subject to revocation at the absolute

discretion of the Board.

In Canada eligibility for temporafy release may, in some jurisdictions,
begih after the expiry of one-sixth of the nominal sentence but .normally

‘occurs © after one-third of the judicial“sentenqe' has been ’seryed,'i qu

W

B

>  Votes and ProCeedings of the CanadianAHousevof Cdmmqns, Tuesday, Juqe 7tb,’

R

T97Te . e e B

6 ‘In a letter fo the Kingston Whig-Standard published November 30th, 1979,

D.R. Yeomans, the Federal Commissioner of Corrections, claimed that "we

have achieved implementation or viftual‘implgmentatipn'0f;513df’th?‘65 s

recommendations". © . ﬁ ST e

H0we9er, Mr. Yeoman's prbgréssfﬁepdrt to the Solicitor. General of Canada -

i ' ' d ar out this claim. Even if °
bmitted on Octaber 26th, 1979, does not. bear out ! im.  Even 1
-§$e$; statement in that réport is accepted at face value, an‘appnqxlmaFe .

~ tally would seem to be: -, | q
Implemented -  !’:v“!vQ};1._w17,;; e
Not  implemented . 0 .28 o
Partly implemented I e N
_Impossible to tell from report "31, ~
i T-Otal.).’..-,..’-.‘.“61.’-..‘- CF ..“i.biﬂf.vb‘ 5 _é'_s_ !
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prisoners serving federal time there is a hearing‘befbre,the Parole Board at
whiéh counsel were not until recently permitted to be present.

~It makes sense to think of such a hearing as a sentencing hearing. To
call the activities of parole boards "clemency" rather than "punishment" is to
make *a ' distinction which, while important for some purposes, is not
significant here. It is true that. parole reduces the severity of punishment.

But -it still involves actual and potential restrictions on an offender's
otherwise lawful choices. - ) '

The Effects of Punishment

As we have  seen, punishment consists oF an announcement followed by the
performance of certain acts restricting an.offender's choices. The effects of
these two aspects of punishment are. interrelated, But for simplicity's sake,

we will look at them separately and only in so far as they affect the.offender .

~* himself. } e e

Bl

i) Announcement Effect’

Thé“ announcement: consists  of ‘pr0claihing that an ”individual is the

announcement, if thbsetwho?hear‘do not @aréVOr if the prisoner does not care
what people, including us, may. say’ or "do and does not otherwise foresee any

-significant change in the choices open to him as a Fésult»of what we have
~ said, then there will be zero announcement effect upon him although, it is
© worth nqting,.there may be effects on others who learn of the announcement.

&
N e

i) Restpiction"@fféct\

]

’ i The s'ecoh_dw aspect,;oﬁu.pUnishhéht; ié* thes-réstrictionv‘e?fect.A; (Adﬁlfy ;
malefactors are sent . to . "correctioncl =~ institutes"..

» ; _ In‘>these ‘places,
restrictions have indirect effects .of. the same kind as annouqcément effects.

o 4
Al .
e

‘perpetrator of a certain act or acts. The effect of this:arnnouncement upon
“the individual will depend upon a number of factors.  If nobody hears the

There are also direct effects. Their magnitude will depend upon which choices
- are prevented or to what extent .choices .are impeded by the restrictions
- imposed (cf. 2.1(2) = (h)); hdwvstrongly“those.choices;are'preferred‘by”the

_‘prisoner to the choices available under restrictions; and the degree of
~ Uncertainty as to. further restrictions. ' e T

g
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. The Practice of Punishment and the Rule of Law

It is my contention that punishment should not only be announced but also

supervised by a judicial body. Moreover, the specific content of punishments,

and not merely where and when they will take place, should be announced by

judges. The consequences that flow from the separation of judicial Sentencing
from post-judicial sentencing provide the necessary'evidence to support the
argument for judicial superuision of sentencing. While a full description of
all the consequences that result from the existing ‘separation of sentencing
functions is beyond the scope of this .paper, I will hlghlight some of the
worst effects to demonstrate why a change is needed. N

As many writers have pointed out, denunciation .is an important part of
punishment. The announcement, that: an individual has been conv1cted of a
criminal offence (or even that/herhas been charged with the commission of one)
is a powerful source of humlllatlon. \Because the sentencing function does not

include supervision of publicity, the degree to which individuals suffer:

public obloquy is largely dependent upon the whim of the med1a._ Admittedly,

this will always be the case to some extent because of the danger of
However, permlttlng the courts to

interfering with freedom of expression.
specify certain kinds of publicity would go far towards 1nfluenc1ng ‘the
announcement effect and equalizing it, as between dlfferent of fenders, to the
extent possible. - Currently in Canada, the only significant.judicial'powers
with respect to publicity are the negative powérs‘granted~in Section 467 of

the Criminal Code to ban publicity until committal on a preliminary hearing,
the protection of anonymity afforded to juveniles, and some discretion

B

(disputed in the case law) to requireoor permit infcamera hearings. -

s

A second problem is that there is no one-to one correspondence between

announcement and punlshment. " As things stand, the judges have no way of
knowing what punishments will be imposed on an accused dur1ng the course of
his imprisonment.” Moreover, except in very ‘rare cases, judges never know

precisely what happens to people they sentence for the commission of

offentes.v How has he behaved in prison? Has he re-offended? What efforts
has he made to rehabilitate himseif? And so forth

accused has been compared to a golfer hlttlng a’ golf ball into a fog.

Attached to the«Canadlan prlson system is ‘a bureaucracy whlch engages in
post-judicial sentencing. This bureaucracy is, as we ‘have seen, not bound to

act judicially. ‘Its powers are ‘enormous: in Albertg a sentence of two years

less a day may be shortened to as little as four months if. the "temporary
absence program" administrator feels the case is appropriate.

oL

+For these reasons, among
“athers, a judge facing the disagreeable ‘and onerous task of ‘sentencing an ’

" Order - is ‘rppﬂ;we

-8 -

maintained in prisons chiefly by the device of statutory remission. By "good
behaviour" (as defined by the prison authorities) a prisoner "earns" remission
of one-third of his sentence. Given this fact and the fact that the

classification privileges and transfer (cf. Re Bruce et al and Yeomans et al

(1980) 102 D.L.RJ 3rd p. 267 (Fed. Ct.)) of prisoners are entirely within the

discretion of the prison authorities, the sentence pronounced in court has

limited relevance to the conditions ‘of imprisonment for any given individual.
a @

A third consequence of the disjunction between judicial and post-judicial
sentencing is that tHe "general deterrence" effect of a given sentence is
highly . arbitrary. = In the bygone era in which our laws were drafted,
proceedings in the courts were well known to the entire community. There was
no television or radio. . The courts were one of the commlnlty s major sources
of amusement and edification; and court proceedings were a public ritual
;nvolv1ng everyone. In those days it made 'serise to speak of the deterrent
effect of punishment on otherewtempted to commit like offences. Ir matters of
extreme gravity it still makes sense to speak of such "general deterrence"

- even though measurement is problematlcal

'However, for mostkcriminal matters, the Court has no way‘of exercising
any control over the general deterrence effected. by a given sentence because
it can control neither the announcement effect nor the punishments which will

‘actually “be 1nfllcted., ‘Because of this lack of ‘control, the public has no

idea what any sentence really means to a conv1cted person.  This renders
"general deterrence" even more problematical‘ since members of the publlc are

- the ones who. are supposed to be deterred.

EV L

Fed

A further problem is that‘ldent1cal sentences of 1ncarcerat10n affect
different prisoners differently. ~ The - practice of sentencing people to

_‘1nst1tutlons rather than specifying punishments leads to a number of
incongruous results, To take one of the most obvlous examples, there is no a

-priori reason why all heterosexual people who are incarcerated should be
deprived of sexual act1v1ty whereas bisexuals and homosexuals are not (or-not
to anything llke the same extent).
decisions in this regard should be made on an individual basis and should ‘be
made" for expllclt reasons. . Similar discrepancies occur with respect to the

availability of tralnlng, therapy and recreational fao111t1es, the appllcatlon,
© ofthe "inmate code" and ‘generally the incidence of all the various palns and

dlscomfltures assoc1ated W1th prlson life.

4

The . current state of affairs also means that Judges do . not have adequate
1nformat10n‘before them .in passing sentence. In’ senten01ng ‘an offender who

“has a prev1ous record, neither the offender nor the Judge in a Canadian court

g S
T
Dig

It would seem sensible and fair that -
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normally -has access to anything like an adequate report of the facts -

surrounding previoﬁs offences, the nature and effect (if any) of p:evions
punishment or the offender’'s conduct in the intervening perlod. At best,.thls
rééults in a duplication of effort. Usually, it results in a false,® highly
inaccurate or incomplete set of facts on the basis of which snntences aFg
imposed. It is a lamentable but readily ascertainable fact that Judgen today
tolerate this state of affairs. It is unlikely that they would contlnue'to
put up with it if their involvement continued past the senten01ng

announcement .

| Who Should Do The Judicial Supervision?

If punishment should: be judicially sunervised, Shonld. tngt jud%c%al
supervision be performed by the. ordinary courts or by spe01?112e9n§?ntenc1n3
bodies composed of .the sort af people who now testify as expert witnesses?
For both practical and moral reasons, I adopt the conclusion reached by U.S.
Federal Judge Marvin Frankel in his book,‘Law Without Ord?r:

While any change in sentencing practices is liknly
to be an improvement, I doubt that wholly removing
the respopsibility and the _power from the
jurisdiction of the legal profession would be either
feasible or desirable. ‘

Tn sﬁpport .this cnnClusion;” I shall first  set out some practical
arguments. ] ‘ T mox
argument I shall subsequently advance.  Judge Frankel hlmself nlteo the
following arguments in defence of the above-cited proposition: the ;mnortance
of tradition in effecting compliance; the fact that sentencing. includes

They are, I think, less controversial than the bybrid ' moral’

specifically legal problems; the demongtrated lack of‘iexpertise of ?the :

"helping professions", at least to date..

Another, much underrated consideration is the informatinnﬁ,g;seconomy
involved in having separate triers of fact and sentencers. If (as Professor

sentencing panel consisting of a judge, a psychiatrist Uf“a-P§YChQP09iSt‘a“d:?
sociologist or educator, that panel woyld;have;tg;hear all’ev;den?e led ?t the
trial if. it were not to be entirely deprived of information, ~Al§ernat1ve{y,
written findings of fact and reasons for them would have to be prepapednbefqne
every Sentencing to ensure fairness.’ The result would be intolerable delay in

Sheldon Glueck first suggested in Crime and Justice back»in,1936),?here were a

almost every case of any complexity. There is, almnst eyeryOnequnld agree,
° enough delay és,things_stands,,"Fresh Justice", as FﬁanCig‘§anon p01ntedjouti

"is the sweetest".

7 Frankél, Marvin, Law Without Order, p, 55. '

e
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To anticipate an obvious objection, there seems little likelihood that
the net cost of judicial supervision would be significant.
might well result a net saving. In the firstdplace, judicial supervision of
punishment would replace parole boards, which would reduce to a considerable
extent the additional man-hours required. In the second place, as discussed
above, significant economies of information would be realized because of the
Judiciary's closer involvement. In the third place, the cost of imprisonment
is now so high (a conservative estimate: ‘$25,0UU.00 per year per man in

Canada)8 that even a marginal improvement in the effectiveness of punishment -

8 Many‘differént figures have been cited for the cost Of‘imprisonment. For

example, Daniel Baum in Discount Justice gives an estimate of $14,000.00

- to $17,000.,00 per year (page 36, 65 and 71). But such a cost would amount
to. a substantial discount! As Baum admits at page 65:_the figure of
$17,000.00 takes into account only "direct costs". ‘It does not include,
apparently, any attribution for overhead (staff, administration and
physical plant). The figures in.the Moyer Report, recently released by
the Government - of Alberta, probably  exhibit the game shortcomings,
salthough it is impossible to tell because the basis for their calculation

«1s not set out,
Again, the MacGuigén SQb-Committee (at p. 937 of the Votes'and Proceedings
of the House - of Commons, June 7, 1977) claims that, "the rcost of

maintaining an inmate 'in prison is estimated at $17,515.00 a year for each
male, maximum security prisoner". : 3 ‘

i

The ‘excessive number of significant figures in that estimate should make

us suspicious at the outset.

. But a simple cross-check shows the degree to' which the estimate is
understated,
~April 12, 1977, the staff-inmate ratio in Canadian Federal Prisons was 1
staff member to 0.994 inmates. ' (this includes only Canadian Penitentiary
Service staff and does not appear to include staff hired by the Seolicitor

~ General's Department, some of whose functions are performed in connection
with the CPS, monies paid to the RCMP, some attribution for the cost of
~parole services and other ancillary services, etc.) o

~TA

average salary of a penitentiary service employee is $1%,000.00 per year,
- then apart from any overhead cost properly attributable to physical plant,
- -and’even assuming substantial overlap, the ‘cost per pr&:nner must be at
" least $25,000.00 " A more likely figure is, I suggest, in

$40,000.00 range. ’ , ) o por

. Even under the restrictive assumption set out above, if Ié<assume that the

the $35‘,‘0ﬁn,00‘ to

: .the;aé wéllythét;évén'the uncorrected

 the 7 ‘ Gigyreskcited[are in 1977‘doilars
- and thus. would require at least a 35% upward revision to allow for
inflation between 1977.and 1980, e e

e

Indeed, there®

At p. 986, the  Committee's report points out that as at -
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(i.e. a marginal reduction in recidivism) would have a substantial cost
This cost saving would Jjustify devoting more resources to the
For example, a yearly saving of 3 man-years in prison
would justify, on a break-even basis, the creation of a $75,000.00-a-year
This does not count the saving associated with crimes not -
Nor does it count the immensely important benefits not measurable

saving.
punishment process.

position.

committed.
in money - including justice itself.

"Judicial Supervison of Punishment and The Right to‘Punish

Practical considerations are important but fairness and justice are more
important. For that reason,:- many well-meaning people would like to see
punishment announced and supervised not by the ordinary courts, but rather by
some sort of panel of experts. Criminals, they a%gue, need to have their
unacceptable behaviour modified. It follows that the people who decide what

is to be done with them should ideally be experts in human behaviour and not

elderly gentlemen learned in the law. In my opinion, this argument overlooks

the ‘nature of the decision to impose legal punishment. . I contend that the
very assumption that we have a right to punish someone implies that the
decision as to precisely what punishment to impose is one which should involve

both the weighing of evidence (including, of course, expert evidence) and the

application of evidentiary presumptions. The need for both of these

procedures requires legal expertise as a necessary (although not always
sufficient) condition to the making of any sensible decision about punishment.

o

The Right to Punish and Evidentiary Requirements

Assuming that we have a right to punish an offender, what sort of a right

Only a summary of a somewhat complex answer can be offered in the

If there are, as we assume, moral rights te punish, they
are derivative ones founded in rights of self-defence. They have no

~ independent existence. = Where a victim's physical health is not endangered,
there may be good reasons to phnish an offender. 'But the existence of good
reasons from the point of view of economic self-interest of individuals or
‘groups does not imply the existence of correlative moral rights.

Cis it?
space available.”?

/

~ As Baum points out, there are’a large number oﬁ other indirect costs, ‘such
as the expense of maintaining a prisoner's family on welfare and of course
a large number of unquantifiable costs. SRS : :

‘given in the author's original paper,

9 A full treatment of this question is
Punishment and the Rule of Law.

¢}
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: ‘ . )
he foregoing suggests the following evidentiary”presumptions°

;

. r )

T r’ o i Y’

should be on the prosecuyti
_ ion t i
be inflicted. ! to show that any particular punishment should

skills d i
) oes not end with an offender's conviction,

3

There aré two main rea ; '
. . . sons that legal skill .
First: ex " di 1118 are vital to sentenci
weighed P;i:S ilsagree. Bepause they do, their evidence has to be hezggl?gé
academi; bk Changes suggested above, far from relegating experts to o
background, would greatly increase the relevance and Frequenc;mm?
)

.

the burde i ili

wo&ld b :ezziizzozoof the su1t?b111ty of any particular plan of punishment

fo eotablian o attzzzsent ev1d?nce (normally expert testimony or reports;

oFfocte. Mot a p%an.s alleged announcement and restrictions
I' group of specialists - prison administrators; guards, parole

out, - Thus, i i
y there is no one kind of expert whose testimony would be decisive

as to the workability of seme punishment ' it i

Y b1 1 plan. Rather, it is a. i

ofe Z::ggi::2c332£tzhe’iﬁaragterisﬁically legal task of ;eighi:;‘thuiigzzznzg

philosopher JOthWiSd o X ev1d§nce, evidence which is connected, ias the

pre liké r o é Of.om aé wi%3 expressed it, not like the links of a chain

T ey e ng. alchalr. Sgcond: expert evidence has to'be weighed
9 0 ev1dentlasy presumptions. And the initial, decision to aﬁpfyea

o .

10 Wisd » . " . : B | .
| om, J. Gods", in Kaufman, ed., Religion From Tolstoy to Camus p. 391
) - 34 -

y ) : . 3 5 Ot v 8 Chv‘aln i ) i

el ot ot
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u : frivolous applications? How can the process be made reasonably speedy? How -
E i can iﬁfbe designed .not to interfere with the -need for duickﬁagtionwby-the:
| 3 authorities? (On the latter poipt: sentences could be shortened or monetary,
E 3 compensation could be made if it were found that punishment had not been’
7 i administered, as directed by the Court). ” B B N ST
| These are matters aboutvwhich much could befbaid. Jhe,bbint~liwant,tp‘
‘make here is simply that none of the above matters present insuperable or even
serious difficulty.!! Nor will the drafting of the requisite amendments to
The Criminal - Code (and  associated legislation) be beyond the wit of
« legislative draftsmen. - | EOET AR R :
i
/[“, C\
7 :
/f,'( v
< 11 Although Section 664 of .the Criminal Code is in practice a dead letter, .
; - "that Section (which sets out typical probation coﬁﬁitiqns) is the sort of = -
= -section that would be required. An evidentiary presumption will have to .
. 3 “be added to ensUre‘ehforceability‘app;§Q@é‘care*wqu1d havejto be given to
> ., the drafting of the legislation.” - - - -~ R T
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i

given evidentiary presUmbtion$ itself prééupposes, among 'othér“thihgs, “the
legal characterization of the offence. ‘ ' SO

- For both the above=feasons, legal expertise is a prefequi$ite to the

making of most decisions about plans for punishing convicted persons. This is-
not to say, however, that additional professional -expertise  in . sentencing

matters would not be desirable. But if there is a body of expert knowledge
uniquely applicable to the punishment process, and which all judges should

possess, we do not yet, have the faintest idea of what it might be. Nor are we“’
likely to develop any reliable body of knowledge as long as” we continue our
present‘practiCes;‘hamely,\sentencing offenders to institutions in which they'
o owill not'necessarily be kept, for periods of time‘Which,they may or may not

sepVe, to suffer punishments which we cannot specify in advance, verify while

being inflicted or ascertain in retrospect.

£

Legal Mechanisms for Judicial Sﬁpervision

In the event of maladministration of punishment,'the‘femedy would be in
the nature of mandamus (i.e. a direction requiring an official to do his

" duty). Questions therefore arise. Who should have the right to invoke.such a

remedy? What, screening devices (if any) should be put in place to prevent

- submit, justified by principles which are lo

' = Reasons should normally b

| néceSsarily incompatible with caring about people whom we punish.

- 14 -

Conclusion

‘In advancing the Foregoing‘propositions,‘the appeal mﬁst finally be to

moral considerations.  But the prescriptive language of the discussion is, I

 JE f gically necessary (i
that no system of punishm cally y (in the sense

well as moral, including:
&3

- Like cases should be treated alike.

-  Statements by public a

ent could be internally consistent without them) as

, uthorities (such as sentencing announcements) should

not be misleading.

i
IS

 punish ‘eﬂgiven to people whom"otherrpeople decide to

- ,Nullumfcfimen,‘nulla!peona, sine lege.
These maxims are consistent with ‘the axiom that ’punishment is not
! , i 20 - Perhaps if
:ﬁ paid more»atteqt;on to precisely what we do when we punish other’peoplé
he practice of punishment would more often be seen to b ir al ’ ’
t ; e fai ; ‘

everyone concerned with it:- RS e o ?‘aﬁd h?lpfgl b¥
If there is. nothing in'the'worid butweﬁemieé,kand

that is how the criminal feels, his hate and
QBstguqtlyeness are, in his view, to a great extent
Justified - an attitude which relieves some of his .

. unconscious feelings of gquilt,'2 O T

' Klein, "On Criminality" in Klein, op. cit., p. 16,
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INMATES"RIGHTS°'

~lack of 1mpact that case law has had bo

‘afallowed to have a531stants at parole hearlngs.'

‘regarding inmates.

RS

&

THE CASE LAW_ AND
ITS. IMPLICATIUNS FOR PRISDNS
AND PENITENTIARIES e

‘.31m Phelps . & »b" e e

Regional D1rector General
Prairie Region Q
The Correctlonal Serv1ce
" of Canada o

Q; o e»SQSkatoon, Saskatchewan

A

"In recent years, the Correct10na1 Serv1ce of Canada has recognlzed’.v
and adopced measures “to protect the. rlghts of ‘inmates. Case law and S
efforts to use the courts. to reform the correctlonal system have -
vastly increased due process in our dec1310n~mak1ng but, in terms of
the substantial 1mprovement of" 1nmates' rlghts, ‘the real galns have
been made by leglslatlve authorltles and by mandgement working to
1mplement basic principles and. rlghts.f Slmllarly, future’ 1mprove-‘
ments in ‘inmates’ rights and measures ‘to safequard them will depend
tless on the courts than on the Government's commltment to the pro-

tection of human - rlghts in general.e,,

e :
o

In ‘his presentatlon, M1chael Jackson ‘has. given an excellent overv1ew oF the

development of ‘case law over the\pastatwo or three hundred years as it relates ,_/:‘
His presentatlon has lndlcated the relative

nitentiaries and prlsons.a
T th in Canada and in the. Unlted States.

Nevertheless, the correct1onal systems in the ‘United States and in Canada haveff
1ncreased the amount ‘of due process 1nVDlved when maklng deC131ons¢:

reatl
: : Today, 1nmates are glven a hearlng by the Independent

of the Disci llnary Boards in the. 1nStltUt1QnS. ,
Chalrpersons : In tnansfer de0151ons in the.

Pralrle Reglon,'reasons are glven to the 1nmate fbr the dec151on rendered.“

N i Coare @

P

~Inmates Care

&
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- The tendency is to provide due process and,to give the system of

" decision-making as credible an- appearance - as - one Jpossibly can. My. . own
opinion,:and I thinkfthis is true of most administrators in the system, is
that decisions made, as in transfers, for example, ‘have for the most part been
°acceptable to the inmates.
- that area.

‘There -have been very few appeals or grievances in

i

Case law and eFForts to use the courts to reform the correctlonal system

have: vastly increased due process in " our decision- making but, in terms of a.

substantial 1mprovement of inmates' rights, the real gains have _been made by
leglslatlve authorities, and by management .working.to implement. pr1n01ples and
culturally accepted rights. . The government, through legislation, . most
effectlvely grants inmates' rlqhts. The court system can ‘be used to enforce

those rights, and in so dolng, it will also deflne and, to some extent, expand

“the rlghts.~ However, the basic substantlve right is granted by the government

; or 1t does not EXISt 1p the Flrst place. PR

"-‘A goodﬂexample,of the relationship:between governmentuand the courts in
this areajpertains to strip‘searches in'BritiSh'ColUmbia.
that we could not do a strip search but the searches were so 1mportant to the
fundamental management of -an. 1nst1tut10n and the. safety " of staff and inmates

that Cabinet very quickly\changed the law and strip searches were®once again

legal.: This 1s the llkely autcome of any court decision that, on the basis of

' ex1st1ng law, denies: the “administration a technlque or procedure absolutely
essentlal for the" ‘operation- of -an institution and the management. of " inmates.

In such’ cases, the government oF the day will. change the relevant law.

W L%

L The questlon of checklng mail in 1nst1tut10ns prov1des another example of

'thls 51tuatlon.;, The: first time & lawyer sends some- . form. ' of dangerous

equlpment in a letter will be the last time ‘we are told not to open letters.
The balance between security -and respect . for the 1nd1v1dua1 s rights -always

has to be kept 1n place, always tipped in Favour oF the government, whlch is
operatlng the prlson 1n the Flrst place. . e ; '

An example oF a fundamental change 1n 1nmates' rlghts 1s°the seotlon of

the Canadian Human nghts ‘Act: whlch glves 1nmates and :all. 01tlzens the right "

“to reVLew 1nformat10n that Forms ‘the basis of the decisions made about them.

_This was a complete reversal of about oqyjhundred and Flfty years of pollcy in

<the Canadlan system of confldentlallty._ Hlstorlcally, in- the systemd'when a

pollce offlcer gave prlson offlclals hlS report on what he thought of  an-

~But it stlll leaves - a better Feellng for the inmate; ~and for .
management , - if officials explain why they did- what they dld, and if they hear
 the 1nmate out, 1deally before the transfer. o S =

The Court ruled

7
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inmate and the crime connectlons he thought the inmate had, the inmate had no
way of reading it.  The police were confldent that the inmate would never iee
the report. Similarly, if an inmate's wife or lawyer gave us 1nformatlon, he
inmate ;would never expect to see it. A lot of our case preparatlon in case
management was based on the assumption that confidentiality would always -be
observed. The Human Rights Act changed that overnight: As a result, the
police reports stopped overnight. Even today, the police reports are a shadow
of what they used to be. We again receive them after a lengthy process of .
trying to convince the police that their reports would not be released to
inmates if there was anything in the report  of a very sensitive nature or that
would threaten the security of the country or the- well-belng of ,any indivi-
dual. This has been an uphill battle, and the fact Stlll is that the Canadlan
Human Rights Act ‘applies and, inmates do have access to their files. We still
provide access for the vast’ majority of requests for information. It is i
right that has been established in law, is enforceable by courts, and w11

probably be enshrined even further in the Constitution. Ultlmately, 1niﬂy
opinion, inmates’ rights w1ll be established either by the legislation oF» e
day or by the management of the day, not by the- courts.

When speaking of inmates' rights, it is also ‘necessary to refer to inter-

national agreements which the Government of Canada has s;gnedtvriThe most
widely known is the International Covenant - of Civil and ‘Political Rights,
including optional protocol. The basic thrust of this is that an of fender
retains all the rights of an ordinary citizen except those that are expressly
taken away from him by statute or that he loses as a necessary consequence of
incarceration. - Alsc the Covenant lists approximately one hundred ‘basic rlghts
that offenders should maintain. . The federal system in Canada has taken
‘ substantial steps to ensure that those rights are: met, many through
legislation, the remalnder through the Commissioner's Directives: T:e
difference, as has already , been pointed out, is that you cannot enforce the
Commissioner's: Dlrectlves 1n a court of law. At least, you ‘cannot do 1t yet.

//

Uther agreements that Canada has 31gned are . the\Unlted Natuons‘ Standard C

Mlnlmum Rules’ for the Treatment of Inmates, the United Nations' Declaration on

the ﬁrotectlon of all Persons from Torture,- and All Other Cruel, Inhuman or
Degrading Treatment or Punlsnment “We have made a fairly substantlal ef fort.
to operate our system in accordance with these rules: The procedures that we.

have taken to implement the basic rlghts required by the international agree-
ments have been acceptable to the United Natdons. In my opinion, the progress
made in rlghts has been Very dramatic 1n the past s1x years, and will llkely

: ; : | o
continue with the new Constitution.. o

i e et 5 o T
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That brings us to the second aspect of 'inmates' rights. It does little
good to grant rights if there is no way to enforce these rights. If the in-

mate has no recourse to make sure that his rights are respected, then he may .

as well not have the.rights at all. It is just a document. Again, the
Solicitor General's Department as a whole, and the Correctional Service of

Canada, specifically, have taken very”actlve steps to make sure these rlghts'

are enforcedr‘ The “most popular -method of enforcing rights -is the standard
grievance procedure. I would say, judging from the thousands of inmates that

have used the process, that they consider it a suecessful method of having
their rights redressed. : '

i .
- The system we have is a unlque ‘model in the world. In the federal
‘system, the inmate starts first w1th an official complaint. The concept is
that the person who has made the decision has the first opportunity to meet

~with the -inmate to change his decision, if he Feels it should be changed. A

huge proportion of grlevances die at the complaint stage. Somehow or other,
the aofficer invelved and the inmate come to a mutually agreeable decision. If

;’this fails, then a formal grievance is”submitted.‘“ The first stage is the

Grievance Committee. ¢ This again has a relatively democratic appearance to it;
the Committee reviews the grievance, and a decision is made about it.* Most of

the grievances that reach the Committee stop at this level. If that is not a°

satisfactory decison or if the Warden cannot accept it,.the Warden will review
the grievance and make a decision. If that is not satisfactory, the grievance
will be-taken to an external body, outs1de the' institution, wusually the
Citizens' Adv1sory Committee. They. will rev1ew the matter being grieved and

- advise the Warden. The Warden then has another opportunity to reconsider his

decision and, if that fails to satisfy ‘the inmate, the inmate can apply to the
Regional Cirector General. ‘If the inmate remains‘unsatisfied-at,that“level,
he may apply to the Comm1°51oner at National Headquarters. Very Few grievan-

_ces, proportipnally less than Flve per cent ever reach 'the Commissioner.

This is an internal process of remedy that, “in my view, is very successful.
It is my. understandlng that, in the United States, the courts do not like to
1ntervene if the grlevance procedure has not been exhausted. It is one way: of
mlnlmlzlng thevcourt work whlle stlllug1V1ng the 1nmate_a.method of redress.,

i

The other method that is also w1dely known is appeal to the Correctional

,Inveatlgator of - the Sollcltor General's Department He has the power to in-

;vestlgate, evaluate ‘and recommend but not to actually change a decision. The
. role is very similar to ‘that of an ombudsman -and, agaln, the success rate is
l-,'very hlgh. When he has to 1nvestlgate, he and/or ' his staff will normally work

with the administration to come to a mutually acceptable decision that either
',.resolves the problem or 1s hlghly defen51ble under the c1rcumstances.
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Senator, outlining: their concerns.

it e i e e e o e e e o S b byt e, i e

The Correctional Investigator normally will not intervene unless the grievanee
procedure has been exhausted, although he. does not have any law or regulatlon
preventing him from intervening.

Another approach that inmates may use to enforce their rights is a simple
letter to the Commissioner, the Solicitor General, a Member of Parliament or a
The letter will normally be ‘given to the
Director of Inmate Affairs, who will study the situation in much the same way
as the Correctional Investlgator. He will try to resolve the problem or he
may conclude that management should not®change its position. In this case,
the Member of Parliament has to:be advised of the basis for the decision and
the investigation that took place. .My view is that you have basically three
broad remedies available to, make sure that rights are respected, beforethe
inmate has to resecrt to the court system. If all else fails; he has the right
to contact a lawyer and go to the Court.
enshrine inmates'. rights in law. I look upon the process as an evolutlonary

one that changes with the basic philosophy of the country and the government

in power. Fortunately for the inmates and the c1tlzens of Canada, the govern-

ment in power today is very strongly committed to human rights.

going to be made in the next two or three years. v

@

) [
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. There is an.increasing tendency to

In the past
six years, a huge amount of progress has been made and I suspect a lot more is

vmanager oF a large 1nst1tut10n where QOO 1nd1v1duals co—ex1st

,Characterlzed by a .low level of trust.
‘the expan lon of - 1nmates"rlghts and’ that of workers' rlghts, the potential

INMATES'RIGHTS: THE IMPLICATIONS

FOR INSTITUTIONAL MANAGERS

‘Ken Payne

‘Warden v ,

The Correctional Service of Canada

“Joyeeville Institution
~~Kingston, Ontario

While abuses of dlsoretlonary power in corrections cannot be toler-
ated, the concept of inmates' rights does pose some very real and
serious problems for prison officials and staff. Tﬁe fundamental
responsibility of penltentlary ‘guards. is to protq t- hot only the
« public but also the 1nmates. At times the needl to respect the
rights of one inmate hampers efforts to protect the rights of
others.  Given the reality -of prlson life and the difficulty of
‘obtalnlng evidence of mlsconduot on the part of inmates, it is
necessary to allow.prison staff broad enough discretionary power to
‘make decisions that . balance the rights of one immate against the
rights of - other 1nmates and 3001ety s rlght to protectlon.

Soxe

- In my oplnlon the duty to act fairly, the need For not only justice but

-.an appearance of justicé, 1is ‘making us do our job a Tittle better than we
‘Nonethe-

might have done in the past:in the Correet1onal Service of Canada.

less, there are some” distinct problems created by the concept of irmates'

rights and I would like to dlscuss those now from my perspeotlve, that of a

We are 11v1ng in what 1 have heard aptly-termed a "low trust"_soc1ety.
The correctlonal system and the 1nst1tut10ns in which we operate are further

o e . &
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“When you comblne that-situation with
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for tension is very high.. The metaphor I might offer to illustrate the situa-
tion is that of three triangles or three circles moving around almost amoeba-
like in their own world. "As the manager and the warden of an institution,ﬁmy
job'is to make. these little circles move a little closer together, to achieve
some kind of corigruence and some kind of harmony. It is hard to strive for

that kind of harmony when the staff has a concept of their role that conflicts
 with the demands imposed upon them by the concept of inmates' rights.

If I were a security officer, I would expect that, as part of my role,_i
would have some power to control inmates who are stepping out of line. I
would have been trained at the Staff College in Ontario to respond to crisis
situations with the appropriate and requisite”amount of force to contain and

terminate an incident. I would not have been told that, if I terminate an
incident, the inmate might bring a-suit against me for not being a nice

fellow. Conflicts can and do arise between the training, expectation and need
to control inmates and the whole concept of inmates' rights. )
. ° b ’ .

‘(‘5 ‘1(.//

One personal observation I have made is that, as a consequence of the
expansion. of individualirights, a lot oF'inmates are actually losing certain
rights, for example: the right to do their time as they see fit; the right
not to have someone muscle them for® their canteen - I know of many cases in
which an inmate has gone for months without cigarettes, chocolate bars or
shampoo, becad@e someone on the rarige who was bigger, stronger and smarter
than he is simS&yftold him to turn it over. The warden cannot prove anything
in such cases any more than he can prove, .for examhle, that one inmate is
rapﬁng another inmate every second night. Now, how do you deal with that kind
of problem? You cannot arbitrarily move the inmate who is creating trouble.
You cannot do it cépriciously,-nor de I think that we should be ab}e;fo. But,
at the same time, when we do know that an inmate is harming others. in the
prison population, I think it is incumbent on us to move that pérson te an-
‘other’institutiqn.‘ And we do know when and how much harm is being. done, not

from courtroom-like evidence but from the experience of working in institu--

tions and from a knohledge of the'prison population. The type'0F action that
is required has been referred to over the years as "Gréyhound;theragyﬁ. .You

_back the bus up, you throw five or six inmates In the bus, you drive them -
“ ‘forty miles down the road to increased security, and the whole: tone of
 Joyceville, the medium institution I work in, mellows. Ihose‘inméteS'who were - -
. “stealing cookies and chocglate bars are now gone. It might be six months
. befgre somebody else starts stealing ébokies‘éﬁdfchoqolatevbar5;5 S -

P The ”qxémpiei'mighﬁwbséem” frivolous ;but I think it iilﬂStfétes‘ a ‘basié
point. , An individual inmate has committed A crime and ‘his punishment is

B
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incarceration, and that is it. The manager of an institution has to have
gnough discretionary power to protect- the’ inmate. The‘discretionary powér
cannot be  used simply on a whim or a fancy and, as we becéme increasingly
aware of the need to exercise discretion‘Fairiy, it ‘is getting harder  for
lawyers to take us into court. Since it was their intent in the First‘place

to improve the system, the increased difficulty in finding grounds for taking

. 3
the correctlonalvsxstem to court can hardly be a disappointment to lawyers and
prison reformers.  As valuable as the improvements are to inmates and as much

‘as we agree that discretion cannot be used impulsively, there may be times

when a seemingly arbitrgry decision is necessary to protect the inmate popula-
tion from a particularly troublesome individual. If you take that power away,
you leave the manager in the difficult position of trying to run an institu-
tion without any authority. For example, when an inmate sets out to get drunk
you have a hard time proving that his intention was to get drunk. Unfortun-

ately, my point of view is that when he is drunk, he is drunk. All I can see

is the drunkenness; I knowhall too well that if I let him go running around
the range, rather‘cavalierly, in a drunken state, saoner or later either he or
someone else will get hurt. We have to take action against that individual.

And what. do Wé“do? We put him in adm;nistrative éégregation. For some people .

qutside%“that may seem cruel, that may seem to be unusual punishment but, on
the other hand, we have 399 other inmates who need to be protected while that

‘guy is being drunk and disorderly. It is that kind of situation that makes

Fhe'job of a warden, security officer, and a classification officer .frustrat-
ing. ; : ' C | ”

The development of inmates' rights on the one hand and”employees' rights
on the ther hand, may only lead us to an environment of ever-increasing .con-
flict. The grievance committee is an interesting alternative. to that type of
adversarial approach. The committee is made up of an equal number of staff

-and inmates, and amounts, in efféét, to peer group decision-making. The
_grievance committee does not always rule in favour of the inmate. The inmates
- judge theirﬂfellowfinmates;from a poipg’bf common understahding. In sohe
' cas?s;.an’inmate will say: "I 'have a beef, i'havq been treated unfairly"; and
~the other inmate will ‘look at him and ‘say: "Hey Harry, you. are 'blowing
-smoke", In such cases the.inmateAcannot complain that his rights haVeﬁbeeh

inf;ingeq,by‘thef“enemy“ and the tension that is all too common between staff
and inmates is not exacerbated. S, ‘ R

H ‘The;p:oﬁlem“of palgncihgfihdiVidual,rightéfand the need for security‘ié;
not,. however,xmiraculously‘resolved'byjthé;establishmeht of inmate commit-

 tees. At differeﬁtfpdints‘in_th?‘gystem;,different pressures are felt for a,
~tlghtgnlng up'of“security,’on the’one‘hand,'andﬁfor the'protection'of individ-
‘ual‘;rlghts,- on the other. = Within the institution, we are subject to the
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inmateé'ddemands'for protection of their individual rights and"to the frustra-
tion of correctional officers who feel hampered in their efforts to ensure
security. At times we are subject to the criticism of the press. We face the
dilemma of balancing individual rights and the need for security measures ‘in
dealing with visitors as well as inmates., For example, the matter of skin
searching involves discretionary power vis-a-vis outside ghests. I do not
like to see a woman coming in for a visit, with a nice little baby, being
forced to submit to a skin (strip) search, but we have had cases where the
baby's diaper has been full of valium. We have had caseg whcre the ‘woman's
brassiere, boots and other articles of clothing are covering large quantities
of contraband drugs. If two hundred pills of valium  are pumped into the
institution and split by fifteen inmates, stand back and watch out. Although
we may uncover only a small percentage of the smuggled drugs, we cannot stop
trying to prevent .the smuggling of contraband into institutions. Some sanc-
tions are necessary. Unfortunately, to enforce them we have to violate indi-
vidual rights such as privacy. None of us would ﬁappily submit to an order to
remove our clothes before being allowed to vigit a relative in an 1nst1tut10n
but civil rights have to be balanced against the need for securlty measures.

At the same time, I would not want to see’' a return to the days when a
warden had unlimited diséretionary power over staff and inmates. What is
needed is instruction and assistance in exercising enough discretionary power
to deal with the day-to-day reality of prison life while protecting, as far as
possible, the individual rights of inmates and the collective rights of staff
workers. And that discretionary power must be broad enough to cope with po-
tential problems and to take action based not necessarily on factual evidence,
but on the knowledge we gain through experience. -

I think that, unfortunately, given the reality of penitentiary iiFe,,we
have to be given the opportunity to err on the side of caution. Is it better
to move five or six people, four of whom you are  certain are doing nasty
things in your institution, and a couple of whom you suspect might be, to an-
other institution, than to gahbl& and leave a couple of inmates behind, and
perhaps later pay the price of small riots or another assault?- And those are

the kinds of decisions, I‘suppose,‘that are plaguing the managers of institu—\

tions on -an ongoing basis, day after day. Without the power to act on experi-
ence and "gut". intuition, you might end up knOW1ng who is responsible for ‘a
stabbing or beating but be unable tg do anything about it. Because you lack
solid proof the respon31ble inmate will be cleared in a hearing and, the next
thing you know he -is out in the institution, smiling and grinning at the
staff, It is frustrating for the staff, beeause,'again, you see yourself

almost “neutered from the point of view of not bhavinrg any power and knowing .

full well that this inmate is going to go back out and hurt ‘somebody else.

N
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- . discretionary power with a ‘respect for inmates'. rights.
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Given the existence of inmate committees, grievance procedures, the Cor-
rectional Investigator, and the fact.that journalists can enter our institu-
tion whenever they want, I would say that the inmates have pretty good access
to the public.
people, via the Citizens' Advisory Committee, are free to come into our insti-
tutions any time. We are not trying to hide anything. Lt is not a perfect
system but it does acknowledge inmates' rights to a considerable extent as
evidenced by the handbook, Inmates' Rights, a publication’ of federal inmates'
rights for our country. nge of the rights, such as thejright to practise any
religion, may seem like small concessions but even ﬁhat right can create
difficulties for managers of ‘institutions. Let us consider, ‘for exémple, the
case of an inmate whose religion is devil worship. He is into the occult and
wants to make a sacrifice. Where do we draw the line? We have to be cautious
in such cases because we are not always dealing with the most stable people in
the world and permitting such practices might end in serious trouble.

In view of the special problems which exist in penitentiaries and pris-
ons, strictly worded legislation that must be adhered to at all times might
lead, in certain cases, to disastrous consequences. Semantics, the language
of legislation, might well be part of the source of the problems with individ-
ual rights. The tighter the legislation gets, the more difficult it is, in
some ways, for us to do our jobs. On the other hand, I think that, as we be-
come more conscientious about protecting inmates' rights, the inmates will
benefit, and I, persdnally, welcome the responsibility to balance the need for
As a correctional
worker, as a warden, as a former school teacher, and a responsible manager, I
do not want a job in which I am always arbitrarily "backing up the bus". You

dévnot do it .that often and when you do, you do not treat it lightly.

&

Moreover, the current philosophy of the 'Service is that-
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 ORGANIZATIONAL STRUCTURE AND DECISION-MAKING

John Ekstedt .
Department of Crlmlnology,
Simon Fraser Unlver51ty
Burnaby, British Columbia ,

Organizations have a capacity, like living organisms, to reject or
resist attempts to change thelr fundamental strueture or nature,
Therefore, to be successful, efforts to reform an organization or a
system must accord with their fundamental nature, In the case of
correctional organizations, efforts at reform must acknowledge the
‘central role that individual judgement®plays in correctional work.
The task before us then is not to reduce or:eradicate discretion but
~to make changes that will assist individuals to exerc1se thelr dis-
cretion prudently and ‘well, e ~ '

It is my 1ntent10n to outline some perspectlves on the relatlonshlp
between organizational ° structure and discretionary dec131on—mak1ng. T will

attempt to relate these perspectlves to the organlzatlonal dynamics. of correc-ﬂ
" tions.work.

In doing, so, it’ may be posslble to illuminate -some of the oro-
blems or issues which are assoc1ated w1th the exercise of post-d1sposlt10n
dlscretloh. ' L

understand the nature of ‘an. organization, what it intends to do~ ‘and ‘how it is

; structured to do dt.. 'Dne approach in organlzatlonaL theory addresses these’

L

Drganlzatlonal theory is sometlmes useful in. helplng us - analyze andru,

R
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‘-effect an the fundamental nature of the organlzatlon. SRR w‘
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questions in a. way similar to the biological perspective on the function of
the human body. This approach views an.organization as a living organism with

many of the characteristics required for self-preservatlon, healing, learnlng .

and growth which are 333001ated with any: 11v1ng creature.’

In a bloﬂoglcal sense, it is p0331ble to 1ncrease our understandlng of
the nature and functions of a. 11v1ng organism. by studying what happens to it
when a foreign or unnatural substance invades its ‘body, - The reaction .of the
organism can tell us much about its defence systems, its strengths and weak-
nesses, and its purpose and function within ltS environment, Using this pers-
pective, we can observe what happens to an organ1zatlon when it experiences an
external -intervention which seeks to change or influence its life. By study-
ing the response of the organization to such an intervention, we can perhaps
learn something about the substantial nature of the organization and, conse-
quently, come to some conclusion ‘about 1ts purpose and v1ab1]1ty within' 1ts“
environment. .

In recent history, correctional organizations, have experlenced numerous
external ' ‘interventions, many of which have stimulated a response.‘ Interven—
tions have taken the form of alternatlve program initiatives, - ‘alternative
structures for providing serv1ces, newﬁ‘therapeutlc techniques and various
gther changes at the operational level. More recently, there have been
increasing interventions with respect to the method and style used to manage
or administer correctional organizations. It would appear that the response
of correctional organizations to this last category of 1ntervent10ns tells us

the most about the real nature oF correctional systems.

For OUr purposes, it is therefore'important to make a distinction between
external interventions which are ‘directed to changes in program and external
interventions which are directed to changes in management. On the one hand, -
the implementation of a new correctional program, or even a new structure for
delivering categories of correctional services, rarely means that  fundamental
change has occurred in the correctlonal organization. Even a cursary- review
of correctional hlstory demonstrates the ability of correctlonaL organlzatlons

. to accommodate a w;de spectrum of program 1n1tlat1ves (many of whlch are based

on opposing ar contradlctory philosophies) and to dlscard them W1th llttle

Iy

i
b

ffv Dn the other hand attempts to 1ntroduce changes in: the phllosophy,

- method and style by- whlch correctlonal organlzatlons are managed seem to have

resulted in a different type of organlzat10na1 respanse,

LL;

By viewing th%/ 7
system from the perspective of‘lts reactlon to,thls‘category of 1n1tlat1ves///‘”
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we mayvgain é~clearer understanding OF'the'relationshiptbetWeen,the:structure
of the system and its decision-making process. : A

Most of the external inferventions which have attempted to- introduce sub-
stantial change in the manaébment of correctional organmizations have resulted
in failure. The recent Ameriean EXperience provides dramatic examples' of
attempts to implement alternative structural'management‘styles in corregtional
systems. Persons who have been brought in from the outS;de to implement these
initiatives or persons who have identified with them fram inside the system
have almost invariably been rejected. Clearly, the ‘system seems to be able to
organize itself .politically, bureaucratically . and operationally, to exclude
persons identified with such initiatives. Ang even where ‘a system,ha$ actual—
ly undergone structural change, it often‘reVerts quickly back to its fqrmer
state. Almost anyone who has worked in the correctional field in North
America during the last three decades can document this phenomenon. ‘ o

What we have is an appafént capacity within the system that is similar to
a huge antibody effect; that' is to say, there is something about the system
which makes it very powerfdl in its ability to reject attempts to change its
‘ Fundamentél structure or to change the way in which it manages its work.
While the tendency to resist structural innovation is regarded as commopy know-
ledge, it is somewhat more difficult to determine what that tells us about the
nature of the relationship between the structure «of the system and - its
decision-making process. However, thé point has already been made many times
in this Conference that there is “something about the requirements of correc-
tional decision-making that contributes directly to the system's resistance to:
fundamental structural or managerial change while retaining the capaéity to
absorb new program initiatives almost without any resistanpe whatsoever.

History has taught us that correctidnal ofganizations will buy into
almost any program package withaut critical5thought, but will reject categori- -
cally any initiative that is intended to change its substantial -structure.
Organizational theory teaches us that this phenomenon is not‘pecessagily°uni;
‘que to corrections organizafions.v Any established institution resists_Sub5 _u
stantial - structural change. However, correctional systems are normally
regarded - as being somewhat more extreme in thei: resistance to structural
change, while they also tend;‘to demonstrate great fleXibility in program
experimentation, If this is true, then it is important to querstand'whgt‘it
is about the nature of correctional work that results in these diverse organi-
zational responses. o “;? R R
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‘ _'Qasically, there are two Categorieé of work carried out in, corrections
organizations. First, there is.the category of work which is organized to
provide services directly available to the client of the system. This work is

"~ variously referred to as éctivities of the field, line or operations. Second-
ly, there is the work which is‘designed for purposes of maintaining the system

”‘and assuring that reseurces for the provision of services to the client are
.avaiiable. ~This work isMnormally described as administrative or managerial .in
nature, '

It is generally considered to be self-evident that decisions in any cate-
gory of work performed by an ordanization require an understanding of the pur-
pose the work is intended to satisfy. If the reason for doing the work is+*not
known, then it appears obvgou3vthat there will be confusion about the deci-
sions required to maintain the services as well as the decisions required to
- provide those services to the client. One of the unique characteristics of
corrections is the lack of common agreement with regard to the purpose of . the
work performed. While most persons who work in corrections have ‘some way of
justifying what they do and many can articulate‘statements of purpose with
regard to their particular role, it is extremely difficult to come to any col-
lective agreement about an overriding purpose. Since it has not been possible
to'come to any clearly defined collective agreement about the purpose of cor-
rections work, the nature of decision-making within corrections organizations
is for the most part dependent on the exerciae”of individual discretion.

In a system where so much individual discretion is required, it is not
3urgrisihg that there is resistance to any overall structural innovation; par-
tigularly'structural innovations .which attemptato»create a movement away from -
‘individual discretion taward corporately defined and enforced goals. This is®
really what this Conference is all about. What we are experiencing now in |
corrqptioné is a conflict between the view thatrcorporately defined and enfor-
is critical in the provision of program and managefigl.seryices, L J
" In my opinion, the correctional system, as it ‘presently:;exists, must
- function on the basis of individual judgements about specific things that need
‘to be done, whether those things involve breaking up a fight in a recreation.
‘room.or deciding on ‘a major policy related to an entire category: of work.

require exercises in‘individgal-discretion.};I‘should[add, at thig point, that -
by individual discretion I<do not necessarily mean one person making a deci-
;‘sion.":Indiyidual,diSOretion ‘can be exercised in committees, within small

groups, or by agreemént between .colleagues working on the line. * )

ced goals ahd»procedures are-necessary and the view that individual ‘discretion -,

These ére both eXémplés5df activities;Withgn‘correctionalvorgahizations that -~
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Regardless of how individual dlscretlon is exerc1sed it would appear
that the fundamental characteristic of the correctlonal system is its require-
ment for individual discretion,  That factor is responsible both for the re-
jection, of sfructural reform and for the acceptance of -any program that offers
the promise of increased individual. discretion. IQ,would appear. that one of
the “reasons that the correctional system ‘is willing to~ aceept mejor new
prograﬁ initiatives ‘without much critical thought, is that almost all new
program initiatives offer the promise of increasing the correctlonal worker's
ability to do more things in more ways din the delivery of services to thé

client. If a system that is based on the exerc1se of 1nd1v1dual discretiocn is

offered more ways of exer0151ng that dlscretlon, then such initiatives will be
supported. If the same system is- presented with a program or a structure
that would reduce the exercise of individual dlscretlon, such a-proposal will
be rejected. . 4

If this'is an accurate description of the characteristics of correctional
organizations, then the first question that must be addressed is whether or
not the exercise of individual discretion -- and related concepts of individu-
alized justice ~- is acceptable, despite any abuses which might result. If
the principle of individual discretion is not acceptable in corrections work,
then the changes required would probably amount to some form of social revelu-

tion. But it seems to me that the principle of ihdividual discretion in cor-"

rections work is acceptable -- what is required is reform, not revdlution.

To be successful, any reform of the structure of the correctional system
must take 1nto account and reinforce the existing reality in the most appro-
priate way. In other words, models of structural reform must at least acknow-
ledge the nature of correctional work. And the reality of correctional work-
is that it invOlves an interaction between individuals, between the keeper and
the kept, and this relationship is based bn individual judgement.

What kinds of structural reform are in‘order7 It seems to me that giﬁen ‘

the realltlesiof the system, there are two - elements of structural reform that

- are critical to maintaining the health of the organization, The first is that

decentrqllzatlon is better than centralization. This point has been made over
and ove1 ‘again in this Conference: a redlstrlbutlon of. power which brlngs
d801810n-mak1ng closer to the client being served is critical to the health of
an orgamlzatlon which depends so ‘much on the éxercise of ‘individual discre-
tion. lhe secand element of structural reform is that the .energy the system
uses to maintain 1tself needs to be directed to support ‘the intelligent and
1nformed exerc1se of discretion by the people closest to the c}lent.

F

-6 -

The question is not so much whether individual discretion is a valid
pr1n01ple as how it should be exercised.. If a correctional system wishes to
support the principle of individual discretion, it must direct itself to

assuring that the exercise of individual discretion is informed, intelligent

and fair. This is currently one of the greatest weaknesses of correctional
organizations. Correctional systems are generally not structured to provide

- support to people in a way that assists them to make individual decisions in

informed and intelligent ways. Structuring the. system to do this is, in my
view, the basic requirement For its reform. «
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business corporatlons.r

»governmental agenolee that = are not—for—proflt organlzatlone or,

: words,, organlzatlons that del1berately set out not to: make a proflt in,

DRGANIZATlUNAL STRUCTURE AND DECISIUN-MAKING

T.P. Ference

Professor A
Graduate School of Business
Columbia University

New York, New York

‘The nature of professional organizations is euch’that'weido not
% _control the specifie decision, we control the deciaion—maker by
establishing standards of performance and by supplying the neceeearyx
policy information. Through the use of appropriate techniques to
. control the decision-maker, such as clear information about the
'organization s mission and in-service training, we can obtain a
fystem in which decisjons are made at the lowest level, correspondlng,
to the problem at hand deClSlonS for which the executlve is w1111ng
to be accountable. i Lo :

1 will begin with a dleclalmer and one or two heret1cal and provooatlve
etatements. My presumed area of competence is organization theory, not cor-

.rections,.and I can safely say that my remarks will be conditioned by neither

knowledge of nor opinions about the. correotlonal system in Canada or the
United States. As a professor of business management at Columbia Unlverelty
in New York,

‘organizational reality rather than on organlzatlon theory.‘
are drawn from my 1nvolvement

contrast‘to organlzatlons that 31mply fail to do “so. | ;:_»,*“ S

A

" it setnes b s e e o

my fain 1nvolvement is with not—for—proflt organlzatlons and -

Much of what I will saj is based on my observations of |
These observat10ns~ :
over a number of years, w1th voluntary .and
TR other’l,:‘“”

vl

~ professional service

‘ delegatlng that work to others.,

;that ~not- For‘proflt

oartlculated m15510n and would be well advised to 11vest time and money in
*1dentlfy1ng and oommunlcatlng thelr m1331on.'-,'-”\
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The flrst observatlon I want to draw to your attentlon is that in most
not-for-profit organlzatlons managera and administrators are responsible for
professional staff whlch have  an 1ntellectual oommltment to their’ work.

'Secondly, these managers and: admlnlstrators typlcally are .also profe581onale

in the field that concerns . the organlzatlon and have come up through the
ranks. For, example, .social welfare
generally superv1sed Zand admlnlstered by individuals whose sphere of
competence is social work: . The assumptlon I make is that most managers - of

not-for-profit organlzatlons, those who must make decisions about whether to

delegate ‘authority and to permit discretion, are essentially professionals who
by force of olroumstance and bad luck have become managers. They are
generally more. comfortable cont1nu1ng to Ho what they were trained to do than
The  conclusion I have drawn From my
observations i% that 1n ‘the ‘not- For-proflt environment the delegatlon of

dec131on-mak1ng authorlty‘takes place 1n a eystem run by people who are moret

comfortable “d01ng" than - "delegatlng" ‘not because they . lack management

‘training but because ‘they have a strong 1ntelleotual commltment to the work of

the organlzatlon. : ,

: v
[

the mission and purposeof the organlzatlon.
with® an_ American organlzatlon illustrates this polnt very well,

their organlzatlon. - The results 'were reveallng and somewhat embarrassing.

There’ were some slmllarltles among ‘the various descrlptlons but only enough to
Beyond‘

indicate that they were written by people in the same .general field.
that, it was dlffloult to discern whether the descrlptlons related to the same
management system. The eonclu31on that can be drawn from such observatlons is

organlzatlons : characterlstlcally “lack: clearly

The thlrd observatlon I want to make ig- that qenerally there is a poor :

understandlng of . the . nature of the manager1a1 role in ‘the not- for- proflt
env1ronment.; The dlagram below 1llustrates one of two. management models.

R ECE R

agencies are

s The second observatlon I want to’ draw to yocur: attentlon is that most»
‘not- for-proflt organlzatlons typlcally have a- poorly—shared understandlnq of
A reoent experience that I had .

S "1 was called
in to help develop a strateglo plan; and, durJng a meeting with the senior.
”‘managers, 1 asked each of them to write a brief: dPSCDlpthﬂ of the mission of
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In traditional management theory, the model is patterned after a rowing
team in which the oarsmen simultaneously carry out the instructions of the
helmsman.” To reflect reality, the diagramatic illustratioq' of this model
would look more like B than A (see below).

3
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The reality, as illustrated in Diagram B, is that everyone, atvevery
pointyin the system, makes decisions. One individual does not call out orders
and make decisions which are simultaneously and uniformly carried out
; - throughcut the system. The Central'issué pertaining-to decision-making gnd
; organizational theory is not centralization vérsus‘decentrg}ization but how

to achieve system control over -the quality of decisions. - The first task,
. therevore, in designing an effective management system‘iS'to develop a way t°,,
“maintain control over the/quality of decisions that will inevitably be made at
every point in the system regardless of what the formal pol}cy maqyal»states.

sl v

The next‘problém in achieving an effective management’system involvgs the
psychological or emotional component of leadership.ghjhe‘individuals‘at the.
top of an organization, such as;thé chief exeputive‘off%per,gare.éccountable

; for a system over which they do not have complete c§qtrol. The»lTescapa§le:
! : fact is that, in a compiex,organization, daily deqisi?ns a;e,madegfqr wh%eh
thé top management must accept responsibility but over which it can exercise

‘Little or no direct control. The ability to feel:comfortable with a complex

#*
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system  that no single ihdividuéls at any level completely contfpls isg
therefore, a critical aspect of- an effective management system.,

4

The substantive or qualitative issue in designing an effective system is
not how to move decisions ta the senior management level to be handled by
individuals who would like to presume they are still competent to make the
decisions for whichlthey,will,be-held accountable. The issue is to obtain
campetence from the person who is de facto going to make the decisions whether
the system is centrally organized or not. The attitudinal issue is “how to

.develop the ability to feel comfortable with a complex system that no single

individual controls. To elaborate on those issues further, we need to discuss
the concept of Ieadership.

Degpite all of the complex management literature on the subject,
leadership is purely and simply the art of getting other people to do what you
want them to. As the organizétion,grOWS and as an individual moves up through
the ranks, more and more time is neceésarily spent getting things done through
others.  The rush of events often precludes a- (areful assessment of the
consequénces of a particular. action and forces & reliance on reflex.

ConseqUentl%,ithe degree of risk increases as an individual moves up through

an brganizatibnal system and he or she must become emotionally comfortable-
with that risk, ~ . »

- In a study donéiin the United States recently, several hundred upper
middle and 'senior managers from a broad range of crganizations were asked to
rate = themselves, their subordinates and their bosses on' a number of
characteristics including dependability, responsiveness, creativity, pride in

performance, \alertngss, and initiative, characteristics that a good

. professional presumaBly»shou;g:have. In the resulting scores, subordinates

received the highest ratings for the three following characteristics: 1) pride

in performance or, ‘in other words, wanting to do a good job; 2) dependability;

and’ 3) alertness. The lowest ratings were given for creativity, ability to
take a long-range perspective, and willingness to change. Clearly, while most

“managers will state that the ideal subordinate is creative, change-oriented,
and responsive, in reality,;managers prefer a subordinate who is_dependable,di

alert, and takes pride in his or her performance.

: ”Managers,étf811 1eVels,rated the pefFOrmance of'théir'bosses more‘highly

\thanﬁtheir own on every characteristic except crea&iyity, willingness to take

a long-range perspective and willingness to change. The low rating of all

- superiors on these three characteristics has certair important implications.

The. perception Ehat,subordiﬁatesglgck crgativity; willingness to change and
the ability to take a long-run perspective makes it unlikely that management
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will delegate respdnsibility. Moreover, given such percepfions, the manager

‘'will probably make an effort to create a social distance between him or

herself and the subordinate. On the\oﬁher‘hand, the perception that their
supefiors lack certain key qualities for 1eadership will lead subordinates to
attempt to minimize the distance between themselves and their superiors, .to
demand delegation of responsibility from above, and to try to elevate
themselves to the bosses' level. In @y opinion, thése effects represent
problems of attitude and perceptions and not real differences in abilities or
characteristics. ’ ' ”

The substantive problem relates to' a different set of factors which
include authority, responsibility and aceountability. Authority is ‘the right
to make the decision; it is a power that can be delegated. Respohsibilify is
the obligation to make. the decision and it too can
-Accountability is the bearing of the consequences; it cannot be delegated.
The manager who must ultimately be accountable for decisions made throughout
the system can best control those decisions by articulating and communiceting

" the organization's mission down through the organization so that people make

decisions based on a clear understanding of &he{r role in the  organization.

‘Each person in an organization should be able to clearly articulate why- his or
overall mission of the -

her position exists in terms of the larger,
If the staff cannot, management has not effectively deé?@ged
the system and individuals will” make decisions purely in their own
self-interest. If the staff can articulate the organization's mission, their
decisions can be expected to be consistent with the purpose of the
organization, to some degree at least. : ' ”

organization.

SIS

There are three kinds of information that are relevant to the making of a
decision at ‘any “level in an organization. (
problem itself. The secopd is contextual information, iinformation about how
often .particular problems occur, and how they have been handled in the past.
The third type is strategic information or. policy guidelines about the way
matters are, intended to be handled in a given oréanization;‘ it is mdbh easier

to get information about the organization down through the system than it is

to get all the substantivekinfqrma@ionrabout a particular problem up through

the organization from the bottom to the top level of management.

[id

At this point, it might be worthwhile to intraduce what I call the rate

of ~ information 'loss.  Complicated mathematical models can be - used  to

démonstrate;rateq»of,informatioh'loss»but,the final conclusion to be reached -
is straightforward and simple: the rate of information loss, moving down ‘from:

the top of an organization is smaller at  each step than the ‘rate of

information loss moving up the. ladder. - Information that comes from the top of

be ~ delegated.

One - is information about the

Aﬂpt—For-profit agency.

i\
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the organization tends to be written, stable, generic and often repeated. The
information coming up through the system is episodic, technical and detailed
;athgr than generic and abstract; it usually contains more facts per unit word
oﬁ’pér "pound" than information moving from the top down. As information
moves up it has to be condensed and in the process some of it is lost.

To maximize the quality of decisions, they must be made at the lowest
level of the organization corresponding to the sourcz of the problem to be
resolved. In that way,. the loss of problem specific information is minimized

and the necessary generic information can still be available to assist the
decision—maker.

The final factor that is crucial to good decision-making in any systehtis
“the competence or ability to process information. All too often, managers
'de;egate responsibility. for decision-making without attempting to equip
subordinates to handle it. The result is that poor decisions are made and the
management concludes that such responsibility ought not. to be delegated.

 Senior management has a responsibility to train subordinates, to institute a

learning system, so that the decyFions which 'will 1inevitably be made
throughout the system are the best poéSible. o
Process information is a necessary factor, if we are to get decisions of

high quality. We get ‘process information into the system in several different
~ways, one of which is through standards and procedures. The question then is
~how to. derive standards and procedures. Should - they be experience and
client-based or profession-baged? The only kinds of standards that you ought
to apply in organizations are those that intellectually reflect the specific
objectives you are trying to accomplish. The only objectives that are
legitimate are those that reflect the mission and the only mission €hat is
legitimate is that which’reflects the needs of the population ydﬁcare trying
tp serve, whether it -is a customer in.4 profit institution or a client in a
‘Standards establish the minimum performance that is

~\§¢ceptable. The standard is not something to shoot for, it is something to be
- met along the way towards excellence.

\ »Process -information can also be introduced into the system throagh
in-service Frain;ng. Typically, when we give people discretionary power, we
do so w}thout equipping them to use it, which is somewhat like throWing the
kid in the pool and, if the kid drowns, saying "well it's a good thing we
found out now that he can't handle things". - And finally, we get quality and

. competence in;decision;méking through the professional- qualifigation process.
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The nature of professional organizations is such that we do not control
the sp801flc decision; we control the decision-making process by selecting the
‘decision-maker, by establishing standards of performance and by supplying the

necessary policy 1nformat10n.
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lrnand Deolslon-Maklng"»

. thought the process through for myselF

t‘everybody knows everybody.
-to- Functlon as a team, it .is very 1nfdrmal and.can be highly successful.,  We
~ha\/e ‘sSeen- examples of that rlght here 1n Ottawa ;in the: "Slllcone Valley
are; 1maglnat1ve, Flexlble, fast on their
- feet; acoordlng to tho&e who. work thene, At is ohaotlc but fun, Once you get

tg}North" ‘

i\

URGANIZATIQN SIZE AND(DECISION—MAKiNG b“ :
I ;’7 q
Don Yeomans I
Commissioner

The Correctlonal Serv1oe of Canada
'Dttawa,antarlo s L.

The Correctlonal Serv1oe of Canada, llke other large, ‘complex orga-
nizations,_ must operate with llmlted individual dlscretlon and a set
of consistently applied standards, if it is to prov1de a uniform, °

o clearly understood serv1ce. In a large organlzatlon where -communi-
cation is difficult, such standards are necessary in order to know
what is being done, with what effect, and to ensure ‘a con31stent
;product or serv;oe on whlch the oustomer ar cllent can rely.

l“; The subject that we were asked to address was "Organlzatlonal Structure
Thlelhappens to be a subject that is of particular
1nterest to'me so I fended off offers of assistance in_ cpreparing this talk and

I cannot blame anybody else for what
I am about to say. B :

De0131onwmaklng is much more 1nfluenced by the 31ze of the organlzataon
than by the structure. - In a small organization of a few hundred people,
There 13 qood communication, it is relatlvely ‘easy

Urganlzatlons llke Mltel

to a larger organlzatlonb say, over 1 ODD employees, people do not know each
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other, comhunicatioﬁ‘is far more difficult, the organization is much more
difficult to control and manceuvre, and the actions of the organization become
much more deliberate. So, I decided that the title would better read

"Organization SlZB and Decision-Making".

We are not really talking about all kinds of decision-making at the
Conference = today. We are concentrating on a very special kind of

decision-making - discretionary decisions - and we are ,talking about °

discretionary decisions in, essentially, government ‘'organizations. Therefore,
I decided that the title should be "The Exercise wof Discretion in a Large
Public Enterprise". Now we are beginning to focus, I think, on what the issue
before us is. In so doing, however, I have created a dilemma because large
public enterprises have great difficulty coping with discfetion.

A union negotiates a contract but before very long it discovers that some
of the locals are beginning to make local deals and those deals, at least some
of them, can in fact begin to undermine the principles that were embodied in
the contract. If we buy something from the Bay that proves to be deFectlve,
we feel that we should be able to go to any Bay store anywhere in Canada ‘and
cope with the problem in a reasonably consistent way. There is a company
pollcy that ensures uniform treatment of tustomers across .Canada. If you all
came here by Air Canada or CP Air you would have expected fairly similar
treatment and consistent treatment in dealing with those organizations. When
you -do not get consistent treatment, when somebody is exercising too much
discretion, you get very upset. Why is McDonald's “an enormous success?

Because you have confidence in quality. You are going to get a product of a.

known quality, of a known value. The local manager of McDonald's has very
little discretion in what he or she is permitted to do. But' you say, "We are
professionals, we are dealing with humans rather that hamburgers". Fair
enough. So, let us talk about professionals who are dealing with humans. How
many of you would like ﬁo be cared :for by a doctor who did not believe in
strict medical standards? Sure, you expect him to use discretion in the- final
decisions that he makes, but you expect him to make that ‘decision within
fairly rigidly circumscribed standards. ~The same applies to hospitals.
Surely you would want to be treated in a hospltal that has very high standards
and enforces them,

Those of you from outside Ottawa came here on an alrcraft We all fly
regularly. An alrl;ne pilot is a very highly ‘paid, hlghly skilled

- professional. When the chipsg are down, there is ho question but that he is in
‘eharge of that aircraft. But what is the reality of his daily life? ‘Somebody

else backs him away from the loading dock, he is told which runway he can use,

" which ' flight path he can fo{low, the rate at which he can climb-and the rate

-3

at which he must descend in order to conserve fuel. He is under the tight
control of the air traffic controllérs every second of the time. Only if he
is in a life-threatening situation does he exercise the very profound
d}scretion that he has. Would you want to fly with a free-spirited pilot who
has decided he 'is not going to pay any attention to the air traffic
controllers? There is no question about who is in charge of the aircraft but
there is no question that his discretion is very tightly circumscribed.

In the Correctional Service of Canada four years ago, we had very few
standards and we had very wide discretion. The Service was criticized at
every turn and it could not defend itself because it corporately did not know
what it was doing. Literally, we did not know how many cells we had, we did
not know how many empty cells we had, we did not know how many inmates were
escaping or were in segregation or why. We did not know how we classified
inmates from one level of security to another.® Individuals did. The
individuals who did the classification knew how they did it. The wardens knew
how many cells they had in each of their own institutions. But corporately
the Service did not know. Why is it important? Who cares? ‘

. John Ekstedt, in his presentation, made reférence to the biological
analogy of an organization. I submit that a large organlzatlon, to survive,
must -have all of the characteristics of a small one. It must be able to learn
to develop and to adapt. If the Correctional ‘Service of Canada, corporately,
did not know how it classifed inmates, to take an .example, how could we learn

to do it better? How could we develop a more effective system of classifying

inmates? How could we adapt our system of classifying inmates to changing
inmates or changing norms in society?  In my view, in ‘a large public

enterprise, discretionary decisions must be very carefully circumscribed so
that the enterprise can:

o]

(1) assure the quality of its product or. service;

(2) learn heuristically how to improve; and
. (3) maintain the stability of its operations.
I will deal with each of those points in tuen,

(1) Assurecthe quality of service. The courts have imposed a very reasonable
requirement dn the . LCorrectional Service of Canada: the duty to act fairly.

Therefore, every offender across a large and geographically dispersed system
~has the right to be treated the same way. As a Service we want’ our standards.

to be high and we must have some assurance that high standards are being
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‘ adhered to. We must assure and demonstrate fairness. Therefore, standards

must be enforced. Otherwise, we would be operating some kind of benevolently
chaotic system across the country. '

(2) We must learn heuristically how to improve: In order to improve, we must
first know what is happening. Therefore, we must be c13531fy1ng inmates, for
example, using the same standards across the country. We must have reasonable
confidence that those standards are being used because consistent application
of those standards means that the data gathering is meaningful and that the
information gathered from the system of cla851fy1ng inmates °is reasonably
comparable because it 1is reasonably consistent. The ‘data can p01nt out ways
to improve but the results will be valid only 1f the 1mprovement is
consistently applied. Therefore, agaln, a. decision to change the way we
classify inmates has to be imposed w1th reasonable dlsc1pllne on the system so
that we know whether the change that we 1mp1emented based: on the results, was

an improvement or a disaster.

(3) The stablllty of operations. I am not talking about no. change and aaylng
that whatever we do now, we should contlnue for the foreseeable future.v I am

talking about orderly change.

The previous point was the importance of learning heurlstlcally what we
are doing. The old -Penitentiary Service was constantl?\belng battered about
by -the public and the press. Because there were no datay 'a bad escape would
cause ministerial concern and result in urgent orders that the rules be
changed for all 1nst1tu*rons, whether they needed it or not, and this chaotic
or urgent change would be imposed from the out51de.

Now,‘because we have detailed and consistent data, if there is a serious
escape we can look at it in terms of trends; .is the tremd getting worse,
staying the same or getting better? We can now show the Minister, the press,
or anyone else, how that escape fits into the general pattern of things 'and,
if it is within that general pattern, then there is no need for panic. That
is the way the system is functioning today. Mlnlster° will defend reasonable
decisions within a reasgnable policy . if they . have confidence that the‘
organlzatlon is under control and knows what it is d01ng. :

Let us translate thls 1nto dlscretlonary dec1510ns 1n the Correctlonal

Service of Canada. Take for example, cascading of Jnmates from max;mum to‘
medium to minimum. , security establishments.- We = have established the»

standards. We must now closely circumscribe the discretion with which they

are used. We must have dlSClpllne in the Service. Someday there will be a

terrible 1nc1dent ~-_ an inmate w1ll leave a’ minimum securlty 1nst1tutlon, -go

B
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“reasonable process and we will-he able to defend what we

;Court w111 1mpose dec1saons that may ‘or may not be well thought throu

-5
out and commit a murder, and there will be a hue and cry -~ 'what Qas “the
inmate doing in that institution, why was he there, and we must tighten up'.
If we do not have enough information -about what we are doing, there will be a

panic reaction. We will tighten up in some «way tnat we do not really

understand and go on hoping that things will be better romorrow. If, however,

we can say, or the Minister can say, "Yes, that inmate did leave, and yes, he

did commit that. murder, that is a tragedy, but we should bear in mind that in
the past year, 2,387 inmates have been classified from medium to minimum
using those same standards, and this is the first incident that we have had 13
that time", then you are going to'get a completely different reactlon to that
particular incident. Perhaps we should tighten up but at least we can tighten

~ up in a rational way.

‘.We go back to the second reason for disciplined discretion -- learnlng
heurlstically how to improve. There are many in our Service who believe that
we have a lot more minimum securlty inmates than we presently classlfy as
minimum. That could be true. Therefore, as we develop standards for
classifying inmates and closely c1rcumscr1be the discretion with which those
standards are applied, we can begin to change and learn heuristically. We can
change ane or two of those standards and watch what happens and cascade more

* inmates from medium to minimum, for example, watchlng the result in terms of

escapes and otherwlnc1dents. If that works we can say that that is a success

and then begin changlng another one.\ We can go about it in an orderly way

trying in a reasdpable and logical fashion to 1mprcve, ’
// ,,

Now we goWack to the first reason for our disciplined discretion -- the
assurance of quallty And I come back now to this question of duty to actd
fairly, This means acting consistently in our treatment of decisions with
respect to inmates and offenders. Under those circumstances, if we do have
closely circumscribed or d13c1pllned dlscretlon, and an 1nmate does take us to
court, we will not be in the position that so many American 1nst1txtldns Flnd
themselves in now. We will .be able to demonstrate to the Coupt thr
have standards, ‘and’ that they are applied fairly.  The rea" ”
continting: to hold him (the inmate) in maximum security is based @

Otherwise, if we do not indicate that we. understand what - we .are

- We' began by -talking about organlzatwonal structure and d ’ ’;

) but real]y discretion-and-decision-making are a function of the organraatlonws
gslze, not structure. Therefore, what we are really: talklng about is the

exer01se of dlscretlon, not all klnds of dec151on—mak1ng, in large public
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- well-disciplined workforce.,
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organizations.k I  submit fhat it is essentialy'that an 6rganization, have
well-developed standards and that they be administered by alwell—tralned and
The result will be good decisions, consistent
de01810ns, defensible d90131ons, fair decisions, and a built-in process to

b

improve decisions.
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PAROLE GUIDELINES: ARE THEY A WORTHWHILE
CONTROL ON DISCRETION?

Joan Nuffield
Policy Analyst ,
‘Ministry Secretariat
g - _ . .Solicitor General of Canada
o Ottawa, Onfario

: x\\\\ s X

Guidelines are .important —because they will fulfil the need Ffor
visibility, accountability and equity in irdividual case decisions.
Guidelines are not mandatory rules but flexible statements of policy
< - ~. on a more specific level than can be contained in statutes. Through
- the use of, guidelines, uniformity in the factors that enter intao a
parole decision and the welght accorded to each can be achieved

without ellmlnatlng the dxscretlon requlred to handle unique cases.

N

I w111 Just assume From the outset that everyone knows what we mean today
by "gu1dellne“' that is, a highly specific policy establlshed administrative-
ly by a parole. board in order to guide -its actual case decisions. I would
like to add, by way of introduction, that most of the things 1 have to say are
based prlmarlly on what 1 know of the federal correctional system, since that

. ///13 where I work, but I think that most of what I ‘have to say is equally appli-
f%/f— cable to other systems and parts of the system other than just parole. Final-

lyg 1 should add that my .personal view is that guidelines are a good idea,
. that dependlng of course on the ‘actual form which they take, guidelines would

represent an improvement in the way we run parole and other systems too. - That
:1s not necessarily the view of most of the people here ‘today, or of the go-
YVernment though I often think ' ‘that many of us agree a‘great’ deal more than we
\dlffer on the ba31c 1ssues to do with "guldellnes"

Y
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" a specific individual From a speclflc experlence on parole supervision. - )
“think' it is. qulte ‘clear that tie statute does not prOV1de .much- in the way off;”’
Neltherrdo other ofrlclal souroes but T will get to )

What I want to talk about toda§ are the arguments that you hear in Canada
these days about guidelines. The arguments against guidelines are of two
general-itypes. First, there are arguments which claim that there is no need
for guideiines, for various reasons. And second, there are arguments that
even if 'it were acknowledged that there is a need to control discretion ‘and
make it more visible - for that is what guidelines are generally intended to
do - guidelines are not an effective way to do it, or that guidelines would
ultlmateiy cause. more harm'than good. I will then list ‘the arguments that are
heard in defence of gu1de11nes. :

~As I implied above, gquidelines, where they have been adopted in other
jurisdictions, are-largely intended to increase accountability. They force
organizations to make parole policy more explicit, which in itself brings a
type of accountability, and they force individuals within that organization to
make expiicit decisions about why a particular case does or does not fit the
policy as stated in the guideline; and should or should not be subject to
exception. Parcling policy thus becomes more visible. It is on the table for
discussion. Now, the argument is sometimes heard that there is no need to
make paroling policy more explicit, that it is already well understood. The
Parole Act, after all, states three criteria which must be met by every
decision to grant a parole: there must be no undue risk to society, the
offender must have gained the -maximum -benefit from imprisonment, and the
parole must aid in the reform and rehabilitation of the offender. Well, those
criteria leave a great deal unsaid, unspecified, and a great dedl to be
‘4ss1rsd How much rlsk is an “undue" rlsk° Does that mean the nrobablllty of
IF so, how are.the two to be comb1ned7 And what
are the benefits whlch the offender is to have derived. from 1mprlsonment, and
how are these benefits assessed? Senior managers in The Correctional SerV1ce
of Canada have Sald that ‘the, principal positive effect of 1mpr’sonment is to
"keep them off the " streets" until a "maturation" process occurs where the
offender 1is o longer 1nc11ned towards crime . or towards = paying . its
occupational dues. Sa. hew is- ‘the criterion of- "maximum benefit" handled, as a
‘matter of parole pollcy7\
about” the benefits of superV151on, heard eveo amang - parole officers- themselves
who complain that - «supervision has benome a form. of "quantlty cantrol",
paperwork, mlnlmal contact. ’ Certalnly
comfortable’ trylng to guess pre01sely what kind of effect will ‘be producedwon
So I

some comblnatlon of the two?

clear parole policies.
themvln a minute.,

[N
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And we in this room are all aware of the open debate -

few of us here “would - feel very . B
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It is also sometimes heard that even if the written word does not tell us
muchpabout parole policy, it is well'understood*by thoseiwho need to know it.
Leaving aside the question of the untutored public's need to know, -1 do not
think that "even those’who work directly in the system adequately understand
the policies. During the consultations for the Selicitor General's Study of

gConditional Release, on.which I worked, we frequently heard both offenders and
" case preparation staff in four of the five regions complain that: they did not

know what was expected of and From individuals eligible for release..

Unsure

of whether the National. Parole Board will insist on trying temporary absences

prior to a day parole, or -a day parale prior to a full parole, the case
management team may prepare release plans for the "wrong”" type of release.
The?lmay get mixed messages, crossed signals, and painful feedback from all
sidesﬁ"we”heexd it said that sirice the National Parole Board could in no way
be committed to & certain policy or on a specific

"game plan'". case,

uncertalnty surrounded all forms of program declslons and difficulties in

persuading . inmatesto co-operate in their own self-interest were rampant..
Partly in order to alleviate this uncertainty problem the Correctional Service

of Canada is now launched into a project designed to develop "gu1de11nes for

recommendatlons" for release..

i

So I conclude that lt is fair to say that there is con31derable room for.

”-parole policy to become more explicit, more visible, more. spe01flc. The other

major "accountability™ problem for which guidelines are-a proposed salution is.

" the problem. of. dlsparlty -Even if .parole policy .were clear’, -and “well
understood, ;we~would also be concerned if we tholght ‘it were not being equi-
~ tably applied. . When parole policy is not clear, ‘as I argue: it is not, we have

extra .reason- to" be concerned abouﬁ*dlspa 1ty for surely the difficulties of

'unlformlv applying anuunclear policy are enormous. Yet it has been said that
if inequities 'do eXlSt, they are -not- proven,
not worry so much about possible dlsparltles ‘in -parole in Canada because the
amount . of dlscretlon held -by. Canadian. parole boards is so much less. than
_elsewhere.

“olients are by deflnltlon serv1ng less than two years,

It s even said that one needv

of prov neial parole boards that. is certalnly true since. all thelrf,
~of ‘which only - the -

middle: elght months, akt max1mum, are the usual effechlve _province of parole

dlscretxon.
. of dlscretlon -"'defined as the amount of the . sentence to which parole is
'appllcable = is partlcularly ‘less than in, for example,» many ‘American
,junlsdlctlons. ‘The most  common type of sentence structure .in. the: Unlced
nStates is identical to ourss
occurrlng after g fixed. fraction of the sentence, -such “as one-third. .
- would- also argue that it ‘is as: 1mportant to make equltahle decisions about

s ;persons who are serving short- tlme, as about those who are serv1hg ‘long time,
‘~'Though on an absolute soale the 1mpact may. be greatsr in a system where the{ _

But of the Natienal Parole Board: 1t cannot be sald ‘that the range

a “fixed term of years, with parole ellglblllty\_
And I
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potential . time served is much longer,. the principle is always the same.
People in.comparable c1rcumstances are “entitled to comparable treatment from

m‘,

government..

Yet I°think that there is considerable ev1dence of disparity in our
federal system, Let me define "disparity": it is an unexplalned or
inexplicable variation in decisions, differences in the treatment .oF
individuals which are not accounted for by differences in the characteristics

of those individuals, which are in fact . not accounted. for at all. There are a .

few research StUdlBS\On parole decision-making in Canada which have trled to

"account for" Natlonal Parole Board decisions. These studies have been. unable .

to "explaln" only a very little of the varlatlon in decisions made. Some of
these studies have shown that parole de0131ons accord ' strongly with . the
recommendations of case preparatlon personnel, which is rather disturbirig when
we consider what so many  case preparatlon personfiel  say about how llttle
understood parole pollcy really is. This finding almost suggests that there

may be not so much a singie parole policy which is dlsparately pursued bub“
there may be dozens or scores of individual parole pollc1es belng pursued by’

dozens .or scores of individual staff and Board Members. We ‘also see marked

annual Ffluctuations in the full parole grant rate in Canada, whlch suggests .
dispartity over time. 1t is sometimes sald that the penltewtlary populatlon is -

becoming much tougher and harder to deal ‘with; that may be true, but it does
‘not account for 1ncreases in the parole rate which ‘are sometlmes observed in
years follow1ng a period oF decreases ‘in the parole mate. A much closer

connection, in fact, appears to be observable between the parole rate and* the

number of extraordlnary and. publlclzed fallures by parolees which -ogcur in a
given time period. We also. observe marked dlfferences in the parole rate fromr'
‘region to region, dlfferences “which are not explalned by varlatlons in’ thei
penltentlary populatlons, or. rec1d1v1sm rates, in the regions.- Flnally, of

course, ,you also” hear varlatlons 1n the»phllosophy, principles and policies- of

parole expressed by different 1nd1v1dual Board Members. ‘Unless phllosophy§~
bears noconnection with behavrour, and we resist that" hypothe51s, dlfFerences,wlxv

in outlook w1ll show up 1n dlsparltles in dec131ons made.a,

I have‘just deal £y very brlefly, w1th the flrst set of arguments agalnst

gu1de11nes, namely,“those whlch have it that there is-no need for, them.xlly
hope that.I have cast at léast severaly shadows of doubt on that view.  In_

H short, 1 have argued that parole policy. is not clear or v1s1ble and that it

needs to .be, both 1n order to- make thls 1Mportant publlc 1nst1tut10n fUIlyH :
“accountable and“ n order o glve guldance to offenders, casework staff, and_\a
the people who deslgntthe programs which lead. to “and’ comprlse release.\ 1 have
also arqued that there are more than reasonable grounds to belleve that there

‘is unjustifiable variation 1n the treatment awarded to s1mllar cases.

-5 -

Let. - me turn now to the matter of whether gu1de11nes are the way to
respond o these prohlems, or whether there are other ways of effectively
dealing with them. ~I- would also like to "discuss whether the drawbacks
represented by. gu1de11nes outwelgh their advantages.: First, let us "look at

* ‘some of the possible alternatives to guidelines which are sometimes proposed

as controls on dlscretlon. If these alternatlves could be  somehow reFlned or
“improved, it is- sald, they could solve -the disparity problem, if we, ‘acknowl-

% edge that there is a dlsparlty problem, and they could provide clear "notice"

af publlc pollcy.;

From somejquarters, it ‘is heard that 'the community is a valuable poten-

- tial control “on discretion. .The public certainly let us know when they are
upSet,‘ and there is no question that gtrong public objections over parole
deciSions have loud echoes throughout  a parole organization. But being
accountable to the publlc is, in a sense, a matter of being accountable only
.for your. failuresj; even More . narrowly,‘lt is a matter :of belng accountable

" only for the failures which make the news. No sane individual wauld argue, I

hope, that a publlc 1nstltut10n should base its decisions on what appears in
newspapers. And it is v1rtually Imp0531ble for the publ1c to know about, let

o alone,tunderstand all the ‘grants and’ reFusals of ‘parode which-occur in a

given year. - For one thlng, we do not.reveal personal 1nFormatlon about large
“numbers of ‘cases of offenders, any more. than the Immlgratlon Appeal Board goes
around telllng ‘the puollc about ,the lives of all the people” it deals with, So
publlc perceptlons are bu1lt not on-an 1nformed understandlng of a represen—

tative range of decisions of all types, buofalmost entlrely on - the v1olent
fallures of. a Few. e Ky

. B éﬁi N .’[' . S SR i .
: It is also sometlmes said %hat if further reflnements could be added tor -
the procedural safeguards which: zurround parole de0131ons, that a great deal"

of the confusion and inequity cndld be cleared up.- This is a view held,

‘ suppose, chlefly in the Iegal communlty. 1 think it is largely WEong, though

‘1 do not mean to 1mply that I: am agalnst further refinements in procedu1a17

fsafeguards~ I am not, ‘But we saw,,even yesterday at this- Conference: during
- the.opening remarks of the first speakers, a theme emerging with which I am in .

- .almost full . agreement. That 1s that procedural safeguards speak almost
entlrely tao procedural matters. In 31mple terms, Tndatlng a hearlng and
. various other types of - procedural due process speak mostly: to ‘the way in .

whlch government goes about making 1ts declslons, ~and [fhas very llttle to say

;Mabout what those deoaslons will ‘be ‘or on.what basis| they will be made. : A

lawyer ean argue until he is. blue, about, for" example, whether a certain. piece
of. 1nFormat10n was. or was not uysed properly. But. unless he and the decision-

o maker ‘can truly "see" ‘the pollcles for this type of case oh,a. VEry Speclflc
,level, “the 1awyer‘capnot,adequately argue’ how the policy should or should not
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, apply in this partlcular case or hnw a partlcular piece oF 1nfnrmat10n was or =

was not 1nc0rporated into. the pollcy -and. the d801810ﬁ. So I do- not hold out

“”much hope for procedural safequards., Even: if our .courts could rule on the

substance of parole dec1s10n Sy whlch they cannct “there would not be a .check
on -discretion.. This is for two reascns' flrst because the use of the courts
is dependent on the inclination and the t1nanc1al resources ‘of inmates and for
that reason, are 1nvoked in few instances, and second, because the .courts have

only a limited capaclty for comparing - the. treatment of one person to the

treatment of the next. ~ They need, in other wcrds, a,clear pollcy base from
whlch to operate, if they are to cperate effectlvelvs

It is also scmetlmes said that by artlculatlng the types of Factors

There are other supposed contraols on discretion which are touted as being
eFFectlve = hearlng cases and making decisions in panels of more “than :one
Board Member, for example. ,Slnce each Board Member is supposed to be indepen- °
dent of the others, using panels of two or more members is claimed as a check
on capriciousness. . I, do think that you are safer with two decision-makers

~ rathér than one, by and:-large, but it is misleading to suggest that the two or-

more decisiom—makers operate independently. At the very least, they ccme to
share certain norms, certain views and llke all of wus reaching'sﬁared deci-

. gions inia corporate env1ronment they 1nfluence cach other. We’ cannot say for

sure” just how these group decisions ~work nor why there are apparent
dlfferences in the deCL31ohs reached by dlfferent groups, o '

@
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which they take into account, parole boards can adequately clarify “parole, So in short, I do not se¢ any alternatives which provide - assurancesﬁ or
policy .and" prevent inequities. -1 call this type of approach the "shopplng : even sound expectatlons, of resultlng in clear policies or equitable de01s;ons
list" -approach. Even if the Factors listed were not . rather general, which based on -those polmlesn But what of the remaining set of questions - ques-
they often are, the. "shopplng llst".aPPBOGCh gives no real 9U1d3”08 to the tions .and concerns about - guidelines themselves; especially that guidelines
public, the offender, the casework staff, or the Board itself. as to the weight W1ll do ‘wore hagn' than good? T would now like tO,EEView tﬁéseréfguments
which should be given to each factor, how it should be applled to each case qagalnst gu1de11nes and respond to each 1n turn brlefly. j_
. and how the various’ Factors are to be comblned to produce the final de01310n. . 8 . . . _ ‘ L
- By Jjust looklng at the. llSt ‘of factors, you could not, in other words, work C}DF course, ‘the main argument agalnst guidelines is that they will
‘out with some degree of precision whether a partlcular offender would get a effectlvely remove discretiaon thus’ causing a "paper equality" which hide
,parole. You could only tell what types of characterlstlcs he had on a. llst of - host oF’very real 1n3ust1ces. I think this concern arises largely out of aj
dimensions and nct -the decision to which the Board WOUld be led from - that mlsconceptlon of what guidelines really are. They are, as 1 Sald at the
S ‘configuration, of characteristics. Anyone. here who has won or Jlost a Public . . “beglnnlng, .administrative in nature, a statement, 1deally by the organlzatlon
- ,*’ipé - Service competition on the QPUU”dS of "personal su1tab111ty" Wlll 1mmed1ately S ‘which makes the decisions, ‘of the policies which will apply in normal cases “ i
{ appr801atP what I mean, RS B o; Ce ' ' “ ~and in normal circumstances. .IFf the case is not normal, therefore, if, it does. {
. o B e \ S : , not flt the model, if it is dlfferent from the run of. cases’ in ways whlch can N (
“We also hear the view that\lf 1nternal review and appeal mechanlsms could e be percelVedJ and defended.m then the dec131on-maker may step out31de the ;
be strengthened policies would become clear and disparity would d1sappear. 'Ib“' guideline and  say why' he did s0. Nothing. #n the: idea of guidelines 1mp11es 4 it
i vthlnk that argument has many of the -same. Jﬂaws as does the’ argument about 8 that dlscretlon is- ellmlnated. Guidelines merely require, the decision-making - ) 1
s procedural saFeguards.h In-~ Fact, I- would argue Ehat internal - review, llke_ v : body to say what 1ts pOllCleS are, usually in very specific terms, but if the ’ .
(e T ’JudlClal appeal, cannot: be truly eFfect1ve over ‘a broad range of cases unless policy does not fit the case - it is 1mposslb1e to imagine a. pollcy which
it can “"see" a broad range of 'cases (which, almost by definition, it does® ~would apply "to Clifford Olson, for example, so unusual a case does he present, :
“not). and unless it has a set of fairly speclflc pOllOles From- which, to proceed - ¢ - then the declslon-maker ‘may follow the dictates of the casew explalnlng all‘ 0 ?i
in the first place. Board Members sometimes can be heard to say that the - 5

B

the way why he has Found thls case to be dlfFerent. o
presence of an lﬁternal review commlttee only causes them to be more careful ) !

i in the way they record ‘thé reasons for their detlslons;«sometlmes in ways
e ‘ which cobscure, rather “than 1llum1nate, the‘"real grcunds"* And .af" couroe,
1nterna1 reverS, which ‘are always,gust a Ti ttle reluctant to cr1t1c1zeua‘ﬂ~a“(
colleague, ‘are hamstrung in their ab¥lity - to do so: ‘unless there are. crearm“vxfj
s ) grounds.® In=my view, if we do nat have parole pollcy gu1dellnes, therefarefbs',r._
.o _"clear" difficdlties only in’the extraordinary cases., You- cannot formdlate R
R I " overall pollcy on the basis of extraordlnary>cases :

I also heard” it SBIH yesterday that there is. somnthlng wrong’ w1th o
gu1dellnes because they do nut permlt an. opportunlty for ¥ebuttal. This is
simply a mlsconceptlon ¢too., If- anythlng, I would arque “that under . a

‘,gu1dellnes system the inmate has 'a better opportunlty for atguing his case in
an’ effectlve manner be0ause he' can clearly see the basis for the decision and
“how it has been applled in his case. He can see what factors have been used
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and which have not and he can more  .easily speak to both'kinds“of factors.
Under, our present system, all he can do is argue that he fits, the three
statutory criteria; that he has a good attitude, that he has tried to- upgrade

his life skills and work skills while in penitentiary, that he has done enaugh’

time, that he has repented fis crime and has truly changed - he says anything,
that is, that he thinks mlght help. ‘But under a.system which does not have

gu1de11nes, it is still an’ acceptable answer to him that, all thingsa

considered, on balance, and in the ciréumstances, he is not believed to be
good parole material. < That is not an answer, it is not even honest because,
as Dr. Gottfredson sald in the previous session and asiCanadian® studies have

polnted out, there are latent or +dnvisible parole policies under which most

parole boards operate but these pollcles are not "sgen", not recognized, and

not .consciously or equ1tably pursued
” . N G w ) : . %

Another argument you hear against guidelines is that they Wlll eliminate
1mportant and’ justifiable regional variatdions.

tant and JustlFlable differences in regions which are worth preserv1ng. So
that argument is again a dype of misconception.
cannot be geared to regional- differences wh1ch 1s as 'silly as saylng that
gu1dellnes cannot be geared to differences 1n offenders. If .the agency

setting the gu1dellnes wants them to reflect reglonal varxatlons or - even '
All it meed do, really, is have

norms, the agency lS free to so design them.
a publlcly defensible reason for maklng 1ts dlstlnctlons.

/é o

dp

. We also hear it sald that gu1del1nes are - unrellable because s0 many of
them are based on statistical estlmates of ‘an oFFender's r1sk of recidivating,
- an inexact science ‘to be sure. But, prov1d1ng that rlsk is to be part of the

guideline - and 1t need not be - it must also be aokﬁowledged that statistical

‘quesses ‘of risk are more rellable “than -are c11n1cal or human Judgements. . And -

the use of statistical aids assures us that everyone . As belng Jjudged on the
same ba31s, the same "best guess" of his risk. .

" perhaps untestable, about recidivism. And neither does the public.

gently. A clinical assessment of risk can never be dlssected in- a way- whlch
w111 reveal what Factors wentulnto 1t- and how they were used. o

1 SUppOSe that most of the arguments dgainst guidelines can really, in

:some way or: another, be traced"to a feeling that they. violate some general
" notion of individualization of justice as well as of humanity.
It is the antithesis of humanity not’ to tell

apprehensions are misplaced.

They will only if the agency
which sets the guidelines does not set them with due regard for those impor-

It .assumes that gu1dellnes .

‘The offender does not run thev;»]f‘f
rlsk of having his chances Judged by someone who has a "theory", untested and”
Further-,I
more, a statlstlcal 'score allows you to .see- prec1sely what factors went 1nto&
it and whlch did not so. that these and others can  be discussed " more intelli-

I think these,

Ppeople'what the'basis is for the decisions which will be made about them and
to let them live in uncertalnty about their future. As we have Just seen,
guidelines allow For decisions to be ‘geared to the particularities of

. 1nd1v1dual cases but the decision-miaker must say why the particularities of

the caso cause it to be an exception to the general rule. Finally, theré is
little to brag about in"a. system of "individualized justice" if similar
1nd1v1duals committing similar crimes under similar circumstances do  not
receive 81mllar treatment. By this analysis "individualized justice" may be
more a matter of- 1nd1V1duallzed disparities. For me, we do an injustice if we
follow the present system of "laissez-faire" d901s10n—mak1ng which  hides
behlnd the supposed uniqueness of all individuals. Sure, all individuals are
unique, in at least one respect - I like to wear mismatched socks - but they
also bear similzrities which are relevant to criminal justice pollcy and which
can be dealt with in a more systematlc fashion than under the status quo.
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PAROLE GUIDELINES: ARE THEY A WORTHWHILE
CONTROL ON DISCRETION?

Mary Casey

Senior Board Member
Atlantic Regional’ Office
National Parole Board
Moncton, New Brunswick

- The National Parole Board has trouble acceptang parclefgu1dellnes,g
 pecause of the just deserts phllosophy whlch is inherent 'in ‘the use
: ﬁof gu1de11nes. Guidelines do not take - lnte con81deratlon the fact
. that an” inmate may have changed during his perlod of 1mprlsonment. ‘
: Present procedural safeguards have helped to ‘meet the need to
structure dlscretlon in parole declslon—maklng.»

B

e tion of parole criteria may, however, be necessary. :1 v,,,,:N |

' I would llke to begln by deflnlng gu1dellnes. , When- 1
gu1de11nes, 1 refer to the guldellnes that are based on sccrlng models such as
those used " ‘by the United States Parole Commlsslon and by varlous other boards
in the Unlted States. o r,, : o " o »

FANS

pa}

rNatlonal Parole Board has not - approved any system of gu1de11nes. This is not

to say that we are opposed to the. adetan of guldellnes but - we have nat, at
this tlme, agreed upon: any partlcular system. There 1s,/at present, a study
under way on the crlterla of parole and we have also undertaken a study of the

. 'de0131on—mawrng process whlch we believe, is 901ng to lead to the adoptlon of,y{'
' some klnd of more spe01f1c criteria or ‘some kind: of quldel1nes, whether they_
Cwill resemble the Unlted Dtates parole gu1de11nes is somethlng I cannot answer

at the present tlme.

a

A further: artlcula—k_ybyy,,

Speak “of

. I would Tike to descrlbe the 51tuat10n in’ Canada and to- dlscuss why the '

\

- approach without some trepldatlon.

~Crlt1013m8 that 1ed many Amerlcan boards to adopt: guldellnes.‘
‘thrs tlme de01ded that it is w1se or useful to adopt a’ guidelines system
‘because there arg magor dlfferences between our system and any system in the
‘Unlted States and . they, 1 believe, have. to be. studied carefully before we make :
any de0181on on: the kxnds of gu1de11nes or crlterla fbr de0131on—mak1ng 1n,

Certainly, my approach to the idea of guidelines 1s a subjective'one
based on my observatiop of what is actually happening with gu1de11nes in_ the
United States Parole Commission and several other American parole boards and
on discussions with many board members and off1c1als of parole boards in the
United States. The issue of guidelines is not one that any board member can
‘On the one hand, it is very difficult to
come ‘up with arguments against a process that is designed to prcmote“fairness
and equity and that can be seen as a means of harnessing the discretion that
has been described as_arrogant andncapricious. On the other hand, it may be
natural for members of the Pargle Board to want to retain as much discretion
as possible, believing, as many. do, in the concept of individualized *justice.

_As 1 said, my- knowledge of ~guidelines. for ‘parcle is based chiefly on what I

and my Fellow board” members have observed in the Unlted States.

The Natlonal Parole Board, has not been free from the

We have not at

of course,

: kCanada.

Une of bhe flrst observable dlfferentes is that Canada does not, to any

: ,great extent, use’ the 1ndeterm1nate sentence, at - 1east for adult" pffenders,
‘“”Therefore, we do, in fact,
time served that many Amerlcan llberals Fobnd unacceptable in the1r systems
vprlor to gu1de11nes.

avoid to a great extent the uncertalnty of actual

-There is some uncertarnty in our system but the ipmate

©at least knOWS or . can ‘saon flnd out’ ‘what the mininum and maximum tlmes are

"~~chat must be served before release.
.of. uncertalnty 1s~negllglble.

‘where tlme above or below the gu1de11nes will be set,

Howevar HF there are degrees of uncertalnty, thlS perhaps IS the
In any event parole guldellnes do not necessarlly

lead to certaxnty.y T e T e T e T e :

Inmates do not‘always know how thelr preV1ous records or the1r current
oFFences w1ll be scored., They may not know either if. their case will be one
: Perhaps the maJor ‘hup-

,!dle for the Canadlan parcle boards to overcome is, ‘the concept of punlshmeht or”’

-af Just deserts thCh seems to,us to be rnherent 1n QU1de11nes.
,ourselves maklng dec isions about punlshment.f

‘alSQ,

Our Parole Act sets}the eld-

‘We do not see

I do not want to. indicate that the period a
.For half of ‘our 1nmates who are serving five
‘,years or more it will .be a, mlnlmum of 20 months, and.that, I agree, can be a
ailong time.

lower end of the scale.

[}

glblllty date For parole whlch we see not only as the mlnlmum sentence but !

and@tx) a greater extent as. the punlshment tlme, or khe denuncratlon
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period as the Law Reform Commission of Canada described it. At that‘point, we
see ourselves not- as assessirg whether the offender has been punished enough

~ but whether he or she now presents a risk to society and if p0531ble, the .

nature of that risk, Incidentally, when speaklng of the issue of. assessment
of risk, it is true that clinical judgement is not better- than objective
criteria for assessing risk. But I think, certainly in the area of assessipg
the risk of violence, it is not worse. . . Q\

I think our sentencing structure is close to what the Americans would
call a "flat sentence". At least’'it has an end which the inmate knows and our
decision process therefore seems to me to fall into the category not of when

=y
‘to parole but, of whether to parole, whlch reinforces the idea that we are /{g}

assessing risk at the time of parole.

I would like'also to refer briefly to what I see as a major difference in»
philosophy between the American and Canadian approaches to parole. It appears

to be part of the accepted mandate of many American boards to reduce disparity’

in sentencing. This is not part ‘of the mandate for Canadian boards and it
could be “said "that,: by setting statutory eligibility dates for release, °
Parliament has intended that we not exercise a mandate of that . klnd. oI
realize that this is not an argument agalnst guidelines in the context dof the -
criminal -justice system as a whole but it is an‘argumentiaga;nstcthem in the
context of current thodght about senténcing and parole in this éountry; ‘We”"
are concerned, as we}l, ‘'that current guideline models base the release
decision chiefly on factors that the imate ‘cannot change suwch as his preVLous“
record and his current offence. We still believe in thevldea‘of change and

- even of rehabilitation.

: , ‘ : - f‘i,i R
Guidelines based on prev1ous record and current offence could ‘do’ an
1nJust;ce to the inmate in at 1least two ways that I can i:hlnk of. Every
parole board member knows of inmates with very: long records who have, in Fact

become tired of commlttlng crimes. . They are not a risk 1f they are releaeed ‘

~and it seems to me that a guideline’system might, ir fact, do injustice to
" those cases. They might also block the release at the point of readiness of

the person who has commltted a very serious crime but who, we can almost be
certaln, will never commlt another offence, unless you can think of a very
good reason for Judglng a case outside of the: gu1de11nes system. 1 am pot
conv1nced elther that our concept of gradual release, our legal respon51b111ty
for gradual release, can fit into a guldellne model My arguments against

. current ‘guideline models do not mean that ' I feel that the Natienal Parole ' ; 2
"Board or the provincial boards in Canada want to, of should be, permltted to

exercise their discretion in darkness, according to principles hidden from the

offenders we assess or the publlc we are reepon51ble to proteot\{ I do believe
: g S . o

S
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;thaé,the procedural safeguards that have been adopted in the past five years

by our Board have, in fact, structured the discretion to some extent, although
I am not arguing that they have structured it to the extent that is
desirable, We realize that we have certainly not gone far enough. We are
sensitive to  the complaint that an inmate cannot really judge from the
statutory crlterla, or fraom those guidelines which we include in our policy

. manual, whether or not he is a reasonable candidate fop parole. Dr. Nuffield
- - *described them as a list of factors and that is what they are. As 1 said, we
have hegun to undertake a thorough study of our decision-making process to
~ determine, first of all, the extent of inconsistency or unfairness in that

proceas} For example, are thele regional differences which cannot be ex-
plained by the dlver81ty of. the country, the nature of inmate populations, or
the types of communities from which the irmates come? We hdve agreed that our

statutory criteria need to be better articulated so that a prospective paralee

can be better informed as to the basis of our decisions and perhaps have the
‘opportunity to improve his chance of early release. More articulate criteria
should also help the public in general to .understand the basis of our
decisions and thus improvewour accounfabilityr ‘

My predlctlon would be that if more articulate criteria or guidelines

are developed within the ourrent leglslatlve mandate of parole in Canaﬂa, they
will perhaps resemble othe Amerlcan guidelines  in some  ways. They will
probably make more use of a salient factor score than in the past but I hope
that they can be developed to help us assess hot JUst .how much time the
subJect deserves to be 1mprlsone@ for hig crimes but also“how great a risk he
presents to socxety at . the time of the Board's decision to release him. What

-Will result will probably be ‘in the claselc tradition of Canadian compromise.

I thlnk ‘it is 1lke1y ‘that we ‘will sacrlfloe 'some con31stenoy ‘and +some
1nd1v1duallzed Justlce in order o achleve a decent balance between the two.

In conclusion - then,' to answer the quesc1on of - whether \gu1dellnes are a .

worthwhllehcontrol on dlsoretlon, 1 would say that, in my. opinion, the faults

of the Canadian system are ‘not-so’ serious as to require the total remake of

the dec131on-mak1ng process along the ‘lines of the United States Parole
Comm1531on. Certalnly, an. artlculatlon of our criteria to make them more

R spe01flo ‘and . more’ understandable and our- decisions. more predlctable is
o worthwhlle.ywﬂv SR A SERS TS PO
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,OPENNESS‘AND”THE'PARULEWSYSTEﬂ:,ﬁ
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N

A LAHYER'S‘PERSPECTIVE

David Cplé . -
Barrister and-Solicitor :
Toronto, Ontario . =+ -

: Partly due to confu51on over Sectlon 54 of the Human nghts Act,{,

~ which pertains. “to access, to 1nformatlon,» and partly' due: to the_‘-

-~ attitude of some parole workers, 1nFormatlon on- whlch de01Slons that
“affect the ~rights and liberty of inmates is not belng adequatelyp
‘dlsclosed There is an urgent need to clarlfy the issue of -access.
to 1nformatlon and to establish a blas towards full dlsclosure. “If .
the exercise of dlscretlon is to be, fair and equ1table, the Natlonal:,-,
Parole Board can no longer rely on the phrase "absolute dlscretlon'

to hide 1nformatron that may affect a perspn s llberty.

I have “been asked by the organlzers of thls Conference to dlscuss my

c

outset to comment that I am restricting’ my remarks to my deallngs Wlth parolzﬁw“'d_w
legard

perceptlon of the exercise oF dlscretloq_by such author1t1es.r

service officers and members of the Natlonal Earole Board. -1 do not

myself as ‘competent to talk about deallngs w1th prlson or. penltentlary¢

officials. Second

SN i - - - g B . B e " 'D S
B % £l L Lo R

. W

o

while my remarks today are sharply crltloal of thev?;jgfkyp_
sfﬁbehav1our of persons connected with parole deClSlO”S’ 1 am “O”EthEIBSs awarepan
of the dlfflcult role these people occUpy-,»;_:o 'Qf{~?‘lp¥f7.‘ ﬁ"g-"
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As a'practising‘lawyer, Envolved in the day-to-day business of parole

'suspensions .and Trevocations, I see ‘far too muth of what I would call
power-tripping by oFf1c1als when 1t comes to the release of information elther
to me or my clleﬂt e P = Y s

JIt miqht be §aid in response that I do not -know what I am talklng'about
because my informant- my ,client- 1s often not rellable in-his or her accusa-
thhS, Gr because I am:biased about not béing - told things which affect him or

: her, since my duty is only to my client and not to'the “greater good" that -
 But tempting as it might be to dismiss my

parole offlclals must . look to.

remarks .an. those grounds, we all know that games are played with the release

of information, and the questlon really is what can be done to- ‘control such
behav1our7 B TS I : R

“1}‘ :

problem -is nowhere more apparent than in the areg of disclosure of supposedly
confldentlal information. ;I want to talk about this -in two. contexts: the
discretion to release 1nformatlon garnered  .from third partles, and  the
dlscretlon to. release reports by mental health pnofe831onals.

il

i It has been “my experlence that parole oFFlcers¢>cla1m1ng to be bound by

confldentlallty, simply refuse to provide information from police  reports.

But the police themselves usually have o difficulty providing the content of

~'such reports. In many instances, the 1nvestlgat1ng,offlcer,can be contacted
dlrectly and, in Ontarlo, as of «October 1, 1981, formalizedhmeohanisms;exist
For dlsclosure of 1nformatlon in the possession of the Crown. Except in rare
cases where there is. substant1a1 reason to believe that the physical security
of. witnesses may be at risk, the Attorney-General's Guidelines on Disclosure
provlde that the Crown is now under a positive ‘duty (a) to disclose the “ase
For the: Crown to twe defence, and (b) -to make -available any othegnfﬁlevant
ev1dence whlch the Crown does not  intend to 1ntroduce ag ‘part. of the Crown's
Should those gu1dellnes and disclosure not provrde sufficient material
to prepare my case, mechanlsms exist which permlt me to obtain additional
1nFormatlon under oath. = I can, if necessary, have the investigating offlcer

testlfy at the ball hearlng, or, in indictable matters, request a prellmlnary]:

g

0bv1ously then, there is a strange soh1zophren1a in the prOV131on off“' Z;'
“0n the “one - hand we have -the parole- officer, the .person- most"
lhtlmately connected W1th the parolee, decllnlng to release 1nformatlon ‘about -~ °

1nformatlon.

RRE)
:, Q. - . B N ”.- " L . ) " [ N r'J i - w9 2o ©
. R

)

my eXperlence and that of my - colleagues in the deFence bar,- the
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my or her client, while, on the other “hand, the police tofFicgr,‘CWho ‘has
collected the information has no difficulty being accountable to the parolee
or his counsel. In my dealings with the Parolé Board, this schizophrenic
attitude towards the' provision of infigrmation has been even more pronounced.

‘Prior to a post-suspension hearlng,kbne\Board rarely hesitates to provide me

with a complete disclosure of the information received from the police. It is
a simple matter, except where very high proflle cases are involved, of calllng

" up the’ Board and asking what the allegatlons agalnst my cllent are.

When lv ask CWhy it is that parole off1cers MWill not prov1de the
information I request, 1 am UQUally told, in the case of parole-granting

decisions, that it is because of section- 54 of the Canadian Human Rights- Act.

How can legislation which is supposed to guarantee access to information be

used to prevent the obtaining of information? Similarly, in parole suspension,

cases, I am told that the information has been provided by the police in
confidence. Slnce the police are willing to provide the ‘information, and
there are other mechanisms by which it can be obtalned the ‘argument about

‘confldentlal1ty makes no sense at all.

)

Bne cannot help but be left with a. suspicious attitude.
explore this further, I want to talk about the use of discretion in relation
to confidential information. ° I frequently encounter cases that involve an
allegation that the parolee is being'physically abusive to his spouse. And in

such cases, I note a tightening up on dlsclosure by both parole of ficers -and -

Parole Board Members. The real reason for a suspen31on is often revealed in
confidence only after a post-suspension hearlng At such times I mlghtvbe
told, for example,”that while a parolee did get charged with impaired driving,

the real-reason his parole was revoked was that his wlfe called the parole '

officer, and sald he was beatlng her up.

As a lawyer, I find this outrageous. When a person s llberty is at

A\ G
stake, surely it is not too much to ask that the spouse s allegatisn be tested
in some way,. other than through internal Correct1onal Service mechanisms which :
The gbvious
questlons to be answered are: has she caused a charge to be laid against the ‘

are not visible to the person whose freedom is 1nvolved. ’

parolee?; has she moved out or taken steps to terminate the relatlonsh1p°' ‘¢an

any person - “a friend or a doctor - corroborate her alﬂegatlon“” I realize

that ‘the Board -is not trammelled by legal Flctlons such as proof beyond a
reasonable douot, but - on many occasions I cannot reSpond to -allegations ,on
behalf of my client: because the Board, as adv1sed by. the Correctlonal SerV1ce,

will not tell me what the allegatlons are untll after the hearlng and then

only in ‘confidence. ’ |
v : R SUREITE U I T
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But before I

revocation decision, 'was saying that the Parole Board and,

What is worse to my mind is .that this discretion is so often used 1n a
patronizing Fashion. The whole of our legal system is premised on  the

principle that a person whose liberty is at stake can only be deprived of that -

llberty in circumstances which are clear to all. And at this point I want to

briefly refer to two recent legal cases, the first of which is the Nicholson.

(1979) S.C.R. 311 case.  The facts. ,0f that case were that- Nicholson was a
probationary constable who, at the end of his: probationary period, applied to
become a full constable. He was rejected. When he asked why, the local Board
of Police Commissioners informed him that he had no right to know of the
reasons for the- ‘negative dec1alon.  The maJorlty of the Supreme Court of
Canada ruled that "the duty to act fairly" meant that Nlcholson, whose r1ght

to earn a 11v1ng was in question, had a right to know wky that decision was

taken and to reply to negative allegations made agalnst hlm. Significantly,
the Court was no longer willing to accept the patronizing view taken by the
Board of Police Comm1351oners which at most consisted of saylng ""well we know
all kinds of thlngs about you, but we're not 901ng to tell you what they are".

Dubeau (1981) 54 C.C.C. (Zd) 553, whlch relates to parcle, is the second
case to which I would' like to refer. * In this instance, the parole officer
found :that Mr. Dubeau had been opening charge accounts without the prior
permission of his parole  officer. Following a disciplinary - -interview, a
special condltlon was. placed on his parole certificate, limiting his right to
use credit. That same day he was arrested by the police. Parole was
suspended and Dubeau was informed prior to. his post- suspen31on hearing that
the reason for suspension was his abuse of credit. However, subsequent to _the
dlsc1p11nary interview, Dubeau was in custody and had had no opportunlty to
again’ abuse credit. When Dubeau went to his post -suspension hearing, he was
not questioned very ‘much about his use of credit.,
criminal charges. But the Board's reasons for revocation reflect only the,

wfact that he had "dlsplayed financial' irresponsibility".
.in- that case, "look we are going to consider both the credit factor and the
charges laid by the police", I doubt that the Court would have 1nterfered

" given section 6 oF the Parole Act, whlch states that the Board has "absolute
. But the

discretion" to make "such 1nqu1rles...as the Board deems necessary".

31gn1f1cance of the dec131on surely is that the Court, by overturning the

by: inference,
parole’ supervisors, cannot behave like "Big Brother",

of "human 'rights: evolve, so too do the responsibilities .of decision-makers to

Morgan &: Sango v. The Natlonal Parole Board (No. 2) F, C AJ 7w C.B. 155)

As contemporary notions

* be up-front about de0131on" that can  affect personal llbertles (see also -

He was gquestioned about the

Had the Board said

R
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‘ Fnequently‘in the area of ‘reports prepared by mental health professionals.

- encounter this~fn‘the‘barolélcbntext.‘YA parole‘officer,or_Board Member will
agree to. disclose confidential “information, if 1 will.promise not to pass the .

" it is a fairly transparent attempt to engage me in the game of withholding
information. -Second, -and more important, it displays a fundamental

-5 -

Parole decision-makers, howgver,' often do not manifest the slightest.

comprehension of these crucial "issues. Power-tripping through the control of
information goes on regardles§.u My legal colleagues and I are firmly of the

opinion’that parolé officers and to a lesser ektgnthoard Members,, rega:d
issues surrounding the disclosure of information at best as a nuisance; and at
worst as threatening to what Laskin “C.J.C. has called their "tyrannical

authority". It is sihpiy a contemptuous attitude towards the dignity of the
. human person to- base decisions about freedom on information which is not

disploseds _ R I
The ‘third type of rationalé for not disclosihg information arises. most

That rationale is sometimes couched_in‘terms of protecting the person who
prepared the report in question. More frequently, however, the objection to
disclosure is that releasing -information to prisoners or parolees would
somehow interfere with a therapeutic relationship. ‘ : :

In his receﬁtly released Report Into The Confidentiality of Health
Information, Krever J. discussed both of these issues within the context of
disclosure of psychiatric reports prepared byﬁinstitutional staff to prisoners
at Pgnetang who have hearings before the Mental Health Advisory Review Board.
He stated: " I cannot accept a result that defers entirely to the judgement
of those treating the patient. To do so is to encounter...professional

paternaiism...(wﬁich)...however‘wellqintended.,.is Aess justifiable than it
_ was in a day when clients were less sophisticated‘and less educated.... 1 do.

not know of any ethical or legal obligation a physician may have to keep his
or her patient in ignorance where the patient wants‘to)knwa' ‘Given the
Kréver Report, it ‘is ,incohceivable to me that reports prepared' by mental
health professionals shouia' not be disclosed ip full to prisoners and
parolees. : ‘ s ‘ ’

2 ®

‘A second game played by paréle‘office
a suggestion made by Arnup J.A. in the Ontario Court of Appeal gecision'in the
Abel case (1981) 56 c.C.C. (2d) 153. His Lordship expressed the view that in
the Penetang ‘setting it might, in - some circumstances, be appropriate to
disclose the contents of-a confidential psychiatfic report to the lawyer upon
his agreement that'the éonte?ts not be diéclosed:to the client. 1 frequently

. . i : . .
information to my client. I find this unacceptable 'for two reasons. First,

misconception of .the felationship between avlawyep‘énd his or her client. The

rs and Board Members is in line with

-6 -

law in many cogntries seems to-be rapidly evolving towards the view that, if
the client insists, the decision-maker must disclose what the decision:m;ker
knows. - In this vein, 1 commend to you Krever J.'s Report on the
Coqfidentiality of Health Information. Throughout that report, and
saecifically“at Chapter 24, there is a detailed discussion of these.issu;s.

Let- me now return to my otiginél questipn. Why do parole offiéers’aAd
"ﬁoard Members play games with information? One - answer, “ which cannot be
ignored, 1is that there are, without a doubt, a few misfits within the

- .correctional system. Unfortunately, there are persons who derive "almost

sagistic pleasu?e from their power over parolees, and they are the ones who
most frequently abuse their discretion. But the question does not end there.

1t is not a\sufficient answer to say that the problem really comes from a few -
rotten apples. ‘ ' |

i

For Fhe.most part, those who w9r& in the field of parole, both Federélly
and provincially, are a decent bunch of  people, who are, unfortunately
- ] ’

viéomewhat conqued and, to some extent, threatened by this whole disclosure
issue. 1 am fully aware that parole officers deal with difficult and -

manipulative individuals, with poignant and intricate human dilemmas, and with
conflicting demands and expectations, all of which are exacerbated b; the Faét
that the parole workers are understaffed and underpaid. What I see as being
urgently necessary is a»clarification of where parole officers stand vis-a-vis
thls‘cqmplex issue of disclosure. In my view, all of the legislation, all of
the  policy manuals and all of the continuing training of parole officers
should now ‘be directed towards a bias .in favour, of disclosure of all

“ information upon request. I do‘appreéiate that there are some things which

properly should remain private - the personal notes of parole officials being
aﬁgoodiexample - but the Board and the Correctional Service can no i;nger rely
oan that phrase "absolute discretion" to hide information which may-" affect a
person's liberty. The significance of the cases I have described is that the

courts are demonstrating an increased willingness, under the doctrine of the

duty to act fairly, to examine the substance of parole decisions. 1 have no

. doubt that if the real reasons for the decisions made by'parole officials are

UOt diSCIOSEd, the courts will strike down: decisions to refuse to grant
revoke g OT modi Fy Condi‘tions .of Wparo‘le. : . . - ’
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A partial listlofhmajorfpoints of discretion inclides the Following:

o . 7

Q

”]) when a victim or witness”decides whether to report an offence; ok t
o : . - ]

: , e 1

1

2) when the policeman decides whether to proceed with a specific charge;
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ORGANIZATIONAL STRUCTURE AND DECISION-MAKING =~ *

w

Dave Kennedy e
- Executite Director'\ R e

) L ; John "Howard and Elizabeth _
B Fry Society of Manitoba ST

Winnipeg,wManltoba

> =

.The organizational structure and the phy31cal env1ronment in: whlch-v
discretion is exercised strongly affects the. nature ‘of dec1310ns.~

: An“oopre331ve atmosphere will con31stently hamper efforts to 1mprove~_

the quallty of dec151on—mak1ng. - Ir addition, structurlng thef~~

environment -or Framework in whlch dlscretlon takes place, espec1ally» o

through centrallzatlon, 1nev1tably leads’ to. the supremacy of" system
requirements’ over:- the requ1rements of the 1nd1v1duals for _whom the

o N , g ; \

system is respon31ble. e S n’; ST |

: /

o

For the purposes of thls presentatlon, myuworklng deFlnltlon of d;scretlon
'is that it occurs whenever someone,vusually a. profe351onal ‘in the, crlmlnal;n
Justice Fleld makes a” dec1310n to do or: not- to " do ‘something: which has a
potential to 31gn1f1cant1y 1mprove or alter the future®, of the of fender,

Whether he or she deserves. ‘to have their- future 1nterfered with' benef1c1ally
'f or detrlmentally is not the Tssiie ’ather, it is, the” potentlal“for chahge that
,makes the isswe of: dLscretlonary powens an 1mportant one. . My remarks w1ll
relate to the questlon of power and will pr1mar11y centre on the p01nts in. the
system that afford the dlsoretlonary power to 31gn1f1cant1y alter an. 1nmate s
future. ' : T L

S

o
[T
PR it

e

3) when the Crown deides whether to proceed with a specific charge;
4) when“a bail decision is made; . . -

S

W

I deliberately omitted the finding of guilt or innocence. In-theory,'the
judge or jury must find a person innocent if there is. any doubt in their

'mlnds- the verdlct follows automatlcally from the evidence. In practlce, such

clarity is not always possible, and judges frequently choose to believe ons of
two oppos1ng testlmonles, thereby exercising discretion- according to some
obJectlve evaluation of a 31tuat10n. - Thus, in theory, the verdlct 1s not a

»dlscretlonary matter but in practice, it ofter is.

.

The remalnlng polnts of maJor dlscretlonary power are:

R

6)‘.institutionalxplacement; ' B e e
: ) o v i ‘

<

<logical, vocational;sedUCabional; social,,recreational, medical, etc.;,

| Jc}’\‘:f o ‘ o

',8)»»record1hg and reportlng of -assessments of perFormance and potentlal oF

each inpmate. . This is a potentially 51gn1f1cant point of - dlscretlon since

};the initial assessment of an inmate- m1ght be with the individual. for the

" pest of his sentence and mlght ﬁa'i/e =N extreme 1mpact on his or her fu-
ture, whether or: not 1t 1s accurate- S ‘

S L u‘
Lo .
E a §

,k9) the quallty of the prlson ex1stence- Thls is a general category that

- includes a multltude of de0131on p01nts that w1ll determine the quality of
~1ife of the 1nd1v1dual while 1n prlson., Some such de0131ons 1nc1ude the

‘ taklng away or, theograntlng of earned rem1351ons the restoratlon of for-

- feited statutory remission; transfer declslons, work 8331gnments, and’ dlS—

. eiplinary board’ sentences.~ ‘Most of these dlscretlonary dec131ons would
. not be 31gn1flcant in the context of my. working deflnltlon in and of them-

R

'~.}‘selves, hut the cumulatlve effect of these varlous dEClSIOHS 31gn1F1cantly

e : :

coy

5) . when the sentence is determined. ‘ ' , Ry ﬁyrg

7) kacceptance‘of requests. for and the provision of helping,services--psycho;"
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aFFects the future of the 1nd1v1dual
the discretionary decision to use disassoc1ation.
icant in and by itself. '

The one exception to this would be
I think that is signif-

LR | have'not'included the Individual Programme Plan as.a significant dis-

_ cretionary decision, since, in my oplnion, any Individual Programme Plan is
\worthless and meaningless unless some other discretionary decisions are made.
The discretionary decision not to prov;de access to the shelping serv1ces and
resgurces needed can render the IPP 1tself 1mpotent.

The final series of discretionary points relates to the various release deci-
sions such as: ‘ ‘ ’

10) temporary absence decisions;
11) parole decisions; and
12) revocation decisions.

The first' issue I would like to. address ,is the structure mithin‘which
discretion is exercised. The abllity to exercise discretion and the quallty
‘of the discretionary dec131on is frequently ‘influenced by the organizational
structure within which it must be exercised. If the atmosphere of - an institu-
tion is negative, destructive, harsh, 1mpersona1 or inhumane, then the discre-
tionarv decisions will tend té: be destructive, harsh “and inhumane. We all

+ know that the atmosphere of any, setting is created by a variety of phy31cal
and human characteristics. - Certain colours have a calming influence.  The
texture of building materials is warm or cold.-The amount of space and - freedom
‘of movement can increase or decrease the tension in a ‘building. ‘Attitudes of
individuals have a significant 1mpactcon(atmosphere.
one tends to make harsh decisions.  When prison -and’ union officials are locked
“into partlcularly difficult and strained contract negstiations, the atmosphere
in a prison changes, and discretionary de0131ons w1ll change 1n quality, also.

Lo ‘
G

~Most™ prlsons are’ Fortresses of cold grey cement

: and 1nmateswbeg conflict. * Within this settlng how can we. p0331b1y expect
_warm, humane -and constr‘ceﬁve discretionary ‘decisions? Even in new. correc-
tional 1nst1tut10ns where the colours are brlght and cheery, one cannot escape

"the feeling of conflnement and the lack of- v1sual distance.
very nature,

; 31ons. This is not a. criticlsm of those who work in the 1nst1tutions but of
”the baSic 1nst1tuti0ns in which they must- exerc1se dlscretlon. ; s

L X . g 7 ©

Prison, -by its
‘cannot produce con31stently constructive discretionary de01- :

&

If one is in a bad mood, o

Where drab surrOUnd— e
ings, conflned ‘space, . exce531ve noise, and a we/they attitude between staff f

/}A i
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_Even "the organlzation of  the “institution in which discretion must be
exer01sed mitigates against . just decisions, true to thé purpose and goal of
the criminal justice system. The huge Case ManageméthManual illustrates my
point. " Its very size argues. against the: necessity of centralizing and struc-
turing the' framework within which discretion takes place.

The further up in

the system that discretlonary decisions pertaining to individual inmates are-

made, the less likely that ‘decisions will be based on the needs of the indi-

" vidual, and the .more likely it becomes that they will be based on organiza-

t
10nal\requ1rements. In other words, the basic goals of an organization are

geared /tp the client for which it is working, but on top of that is imposed a
.whole~ser1es of organizational requirements.i The farther away from. the client

group that you get, the more’likely it becomes that decisions will be based on

’organlzational needs rather than the cllent's needs.

LR
uf

~Minimum frequency standards for parole superv181on provide ‘an example of
the effect of organizational needs on derision-maklng,' According to the Case
Management Manual of the Correctional Servicé of Canada, the purpose of parole

d’;1s to assist conditionally released inmates to sucessfully reintegrate into

s001ety fOIIOW1ng a peridd oF lncarceratlon'
cParole prOVldeS a means to monitor the conduct oF~
the released inmate, to ensure that he or she does
, not become - an undue risk to society, but instead
‘ lives within the. limits“placed on- his: behav1our by
- the National Parole ‘Board, under terms' and condi- -
o tions acceptable ta the community at ‘large.- Parole
s supervision provides the Opportunity to apply limit-
ed controls by maintaining surveillance of the in-
mate's conduct while‘alsO’ensuring that the inmate
will be "assisted: in meeting his assessed needs by
»‘the ptov151on of service.on a direct ‘basis or fol-=
lowing - referral to appropriate ‘seryices and ‘re-
sources found i the community. o o

. &
L G

& N Cia

According %o~ this descr1ption, parole supervision is oriented to the
needs of both . the - parolee and the community. - The
standards are, according to: the Case Management Manual

o

minlmum rsuperv131on'

R . . . . | . e . u
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Coraect;gggl Serv1ce Canada, Case Management Manual, Chapter 12, Section
" ay 'y 3 BN . . ) 3 .
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consistent with the
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~ community, but not necessarily.

~and the community.
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purposes of parole superv1slon. But the manual also states there is an equal
need for correctional .resources to carry out the functions of parole supervi-
sion in-a manner that ach1eves both .efficiency and effectlveness,‘ The alloca-
tion of resources to achieve these goals is based in part on the fact that the
needs and risks presented by conditionally-released 1nmates may be aSSESaBd in
terms of categories, which reflect,
tact, monitoring of conduct, and 3351stance which are. requ1red 2

Thus; as an organizational requirement,
effectiveness expectation which may bring better service to the client in the
The minimum standards are detailed in Chapter
subsection 5 of the Case Management Manual whlch states in
"A service delivery format has been developed to guide the allocation

12, Section 3,
part:

" of resources and to outline the minimum Frequehcy of contact with inmates that

may be undertaken while attempting to achieve the goals of parole supervi-
sion." The section further states: "The performance of parole superv1sors

and the overall accountability of parole supervision is, in part, reflected by

the achlevement of standards of parole supervision as 'a minimum acceptable
level of service delivery that may be authorized." Slgnlflcantly, the perfor-

-mance of" parole. supervisors, -and- overall accountablllty of parole supervision

The needs of the system, not those of the client or
- the community, take precedence.

is the focus of concern.

Subsection 9 stdtes that "All cases shall be
reviewed by the Sectien Supervisor and the supervisor from the involved agency

prior to moving either to a lower or a higher eupervision category. - The
Section Supervisor- will be the de01310n-mak1ng authority for such movement

between categories. In cases of dlsagreement

retaln decision-making authority."3

~ Clearly, the section of the Case Management Manual that pertains to. parole
supervision begins with an emphasis on the delivery of services to the parolee
But a shift in emphasis takes: place when _supervision
standards are introduced."The gtandards are based on a set. of arbltrary cri-
teria that may havé ‘more to do with organlzaflonal efficiency than with the»
stated goals” of _§uperv151on.

K - : . toT
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Ibid, Chapter 12, Sectidn 2, Subsection®3.
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© .Ibid, Section 3, Subsection 9.’

o

the District Dlrector w1ll‘

The 1ntr0duct10n of accountablllty measures
creates’ a furthertshift”in.empha31s away from the needs of.the parolee to

in relative terms, the 1nten31ty of con=

there is an efficiency and an

‘‘‘‘‘‘‘

0

S

v direct 1nput into the needs of the of fender.
tolerant and helpful the publlc proved to be if we were responsible to the

those of the organization. ~The final effect is that the responsibility for
decisions pertaining to individual parolees is moved upstream in the organiza-
tion, away from the -front line staff to the administrative level. Thus, de-
cisions to change the category of supervision, for example, are reviewed by
persgns not in direct COntaet with the client or his or her communlty.

‘ ,Hav1ng raised the problem, I want to end with a suggested approach to the
solution. The first step is to take all the resources presently directed at
structuring the enviromment within which' discretionary decisions are made and
redirect those resources into improving the ability of staff to make high
quality dlscretlonary decigions that relate- directly to the goals - of - the
.organlzatlon, not the structural needs. " The second is to let the community
monltor the exer01ae of dlscretlon more directly so that it can have some

communlty, and ‘allowed opportunlty for involvement.
*  1In conclusion, I leave you with two main points: The first, is a ques-
tion:  Can discretion ever be exercised justly in a prison setting? The se-
cond, is a conclusion: structurlng the env1ronment or framework in which dis-
,cretlon takes place, espec1ally through cenf\allzatlon, inevitably leads to
the SUpremacy of system requ1rements rather than cllent requ1rements around
kwhlch the goals of the organlzatlon ‘are established.
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THE HUMAN DIMENSION IN DECISION-MAKING

. Gerald Gall |
| Associate'ProFessor,,(
~ Faculty of Law ‘ A
PR mUaner51ty of Alberta
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Studies on decision-making must acknowledge not -only objective'but o
also SUbJeCthB aspects of the de0151on—mak1ng process. “In addltlon-‘;'
to clearly identifiable steps - such as gathering 1nFormat10n and: .
outlining alternatlves,;- de0131on—mak1ng 1nvolves a . number of .
subJectlve elements which .are deeply rooted * in the nature and
personality of the decision-maker. By recognlzlng the 1nfluence of
subJectlve factors, we may. arrive at a better understandlng of the-

. decision-making process and be in a position to 1mprove the quallty'lc
of de0131on. ' 4,} , T .{) e

At the'outset I>WOuld like to make a few remarks conterning the exercise

I am of the strong view that dlscre—-v.
’thﬂ, ‘provided.it is properly exerclsed in the approprlate 01roumstances, is a
Put 51mply, it prOV1des for: flexlblllty 1n ah .
And by prov1d1ng for. flex1b111ty,-the use of = ..
' One can obgerve ther]ﬂgk.'
" omnipresence of dlscretlon throughout*%our crlmlnal JuSthe system. yleor%J;
example, the decision by pollolng authorltles as to whether ‘to conduct a;f
partlcular 1nvestlgatlon or the decision as to which . ‘resources should be‘7‘~;:,:

After»‘ R
and if so, the d80151on as to.Q; S

vital feature of our system.
otherwise somewhat rigid system.
discretion ultimately serves to- attaln Jjust result

extended “to ‘a partlcular 1nvestlgat10n is chscretlonary in rmture.
investigation; the de0131on,whether to,charge

4,2%
VAT

s

S

»,gu1dellnes 1n the exercise of this dlscretlon.
“frelatlvely few oFFences, the Crlmlnal Code . prescrlbes minimum penalties.” The

v sentence.

",01rcumstances.

. ‘17

which charges should‘be laid fare: algo discretionary.: With respect to some

'ioffences, one must obtain the leave of. the Attorney-General before a charge

can_be laid and a decls1on to that eFFect by an Attorney—General is also-
-dlscretlonary

ha
=3

Wlth respect to the role oF the Crown prosecutor, there is dlscretlon
here as - well., The Crown must decide whether to proceed and

1nstances, whether to proceed by way of summary conviction procedure or by way
of 1nd1ctment.

There is also,
considerable dlscretlon vested in. the Crown as to
in advance of trial,
evadence should be: dspclosed to the counsel for the accused.

‘which

cases, to .decide whether to adv1se the Court oF a previous. conviction. ' This
is,. of course, very 31gn1f1cant because. for a second conv1ct10n of 1mpa1red
dr1v1ng, there 1s a mandatory Jall term. :

S The largest source, of dlscretlonary power is that Wthh rests in the
hands of” the sentenclng trial judge. - The Judge admlttedly does have certain
-First, with respect “to some

udge ‘then‘must begin with’ that minimum and decide whether to impose a higher
Wlth respect to most other offences, the Criminal Code prescribes a
maximum’ sentence, permlttlng the judge .to exercise con31derable dlscretlon as
to the “gsentence. that . should _be 1mposed The judge is aided 1n the exercise of
thlS dlscretlon by case authorlty whlch usually describes . the range of
‘sentence that . should ~be imposed, given a ceftain set ;of factual

prov1nc1a1. court ‘of - appeal . and in the »Supreme Court of Canada, take into

account not only the fundamental pr1nc1ples of sentenc1ng, but also particular
+  circumstances which:are . present in instant cases.

tcases, An: addltlon to the statutory gu1de11nes contained 1n the Criminal’ Code,

- By~ relylng upon precedent’

'lLfthe JUdge ‘has a ‘set OF Judlclal gu1de11nes “which are superlmposed thereupon.

- ;Before leav1ng»the questlon of dlscretron at the JUdlClal level, it should be.a
- hoted  that,
1,respect to a relatlvely small number of major offences.
,‘requ1rement that nln Flrst and: second degree: murder cases, the. Judge must
';spe01fy a mlnlmum perlod of 1ncarceratlon before parole ellglblllty.
lf«an area of dlscretlon whlch is very 1mportant to all of us- qathered here and

LAt ds somethlng that is stlll relatlvely new since these~ prov1s1ons were'y ‘
;enacted only flve years ago. 4f,mo,-@'.s;yuc o

Jin recent _years; the Judge has a new form of dlscrethn w1th
I am referrlng to the

~~7

Sy

if 80, in some

Indeed, this very. discretion was challenged 1n “the Smythe case
o inm whlch the Supreme Court of Canada held that the exercisg "of this discretion

7does not offend the prov131ons of the Canadian-Bill of Rights.
~in the course of trial,

“which évrdence should be adduced -and, indeed,

If there is a
'conv1ct10n, the Crown has the dlscretlon, for example, in impaired dr1v1ng

These precedent cases, particularly at. the Ievel of the-

This® is
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One also finds discretion in connection with correctional decisions.
Probably, there is more discretion exercised at this pointzﬁban at any other
in our criminal - justice system. Correctional officials must decide where an
individual must serve his term of imprisonment, how the individual's time is
to be spent, and generallyy what degree of ¢ontrol and supervision must be
imposed upon the individual*h When tB%‘date for parole eligibility arrives,.
the National Parole Board then has\the discretion to decide whether to
release, what form thé release should take (i.e. unescorted temporary absence,
day parole or full parole)), and what conditions should be attached to the re-

)

lease. Finally, the parole serviee also has discretion concerning 4he degree
i 7 R B
of supervision to be imposed during release. / N ' o
o i o v . E \\\

I am sure I have missed a ‘few things, but the picture that emerges .ig
very clear: namely, that discretioh is an ‘omnipresent feature of our crimipal
" justice éystém. It  is, moreove}, a valuable. feature in that it allows our
T ETmeee==gystem to seek the ends of justice throdgh“én exercise of fleXibility;' A
@ regime of rigidity in our criminal law would lead t¢”hardships and injustice,

and would not allow our system to respond and adapt to changing values'and
changing social circumstances. - All this, however, presupposes that discretfon
is exercised in a fair and just manner and for the right reasons. = Through a
system "of ~internal accountability, buttressed by the availability of
judicially-granted: administrative law remediés, we * presumably have the
necessary protection against abuse. Moreover, further remedies will become
available when the new Charter of Rights and Freedom is enacted.
therefore, that discretion is properly exercised, the ~argument. for " a
discretionary regime in the'%dministration of our qnimipal~juétice system is a
compelling one that should be kept in mind at a time when we are re-thinking

’ g : ~ the fundamehtal objectives underlying our criminal law and the means by which

those objectives are achieved. L 9

Implicif in_a dispretionéryﬂxegigg‘is;thé?making of‘decisioné.h'And‘Ehe

7
s

making of dteidions can,-itself, be examined from many perspectives.” I have

s  chosen, ‘however, to place an emphasis 0n two'part;cuL§r?perSpeCtiyeggand their
interrelatioriship. :
knowledge gained from the discipline of psychology.  The second perspective,

‘/?; into the scientific vs. non-scientific ‘aspects of decision-making and although

, "same“‘time, there are:jothér"é¢ientifit “aspects to the study of decision-

R
LA

I

Assuming., -

The ' first relies upon “the. fgsearch‘ and - scientific’
~although the subject of some sociological research apd although'sgsceptible‘to‘
even greater research in the future, is essentially*that offtheynﬁn-scientific_
or subjective aspects of detision-making. -AltHough I have divided my analysis

I have limitedfthe.SciehCé“pfvdécisionamaking.tD that fopsyéhﬁlogy,fat'the”

: making. For eXahpIe, onegfihdsfnotﬂdhly,ﬁsyCquOQIcal.but also anthropolo-
‘.  gical, sociological and even psychiatric studies in this area. Indeed, in. -

. themselves to the Judge as decision-maker.

‘vmaking:oFJa decision can be summed ‘up as follows

- more complex. : . ° : :

Very roots of human nature and human conduct",

gy RSO e e ramee o s L

‘terms‘of pure thSEOIO S e , 4
, ) gy, ong’ encounters diseases which mani

\ s 3 : : , nifest t e

by, amoqg othep things, an inability to make decisions. hemselves

; Béfpre embarking. further on £his
dggws. significantly'xfrom‘ the work of Dr
. ‘psychiatrist, and her husband, ‘His Honour Judge Stephen Berins, a Judge of the

o . ; .
JU;;EY fisrgr?F Onta?lo. In a paper;, entitled "The?Psychopathology of the
1al Decision-Making Process", delivered to a national conference on "The

Trial Pr " | ' :
ocess" in Vancouver;last,year, Judge and Dr. Borins primarily directed

‘Given' the focus on the Judiciary,

Elaine Borins, a Torontd

sgze of their.%orb is not applicable to our delibérgtions here. Yet, in tHe
dec?s?fof th?lr Paper, several remarks were made that are highly'rel;vant to
| }519nfmak1ng.1n‘general,»and;,in the: case of certain findings, to decisi
making by paroling authorities, in particular. o ; e
Decision Theory:

A-Psychological Perspective

O

would now like to examine

décisibn— i i ifi i
viow. lon-making from a scientific point of

It has been ' judici ‘

tilize the theorics sad methode of ey e oL ociolon-naking shoulg
disqiplines. In Canada, that has not beehfdéne ’
extent. However, pSycpologists"have‘e;ploreﬁ t;e

~a modern, generalized decisiohamaking theory.

relevant social science

subject and have constructed
Functionally speaking, the
.« The gecisionAmaker,3fﬁf
must ascertain certain facts which
n which the decision “is being made,
But, inureagity, decision-making is far

,ex?@ple,ktheKJUdge or parole board member,
TUSt then be applied to the legal context i
in order to arrive at a decision.
. ‘Uan.a 1922.a?tic%ei Chérles'C,~Héines cbmmented that "é:compiex thing like
2 judicial decision involves. factors, personal and legal, which carry to the
pen. < That observation is likely -
. - : not  merely judicial decision-making. ’
Borins paper, referred to .t b e mmEeen FRElslon-making. . In the
mabnér= ;;..2‘ ferre p above,,#he,aqtho:s 1ook«at‘degision—making in‘this

true of all decision-making,.

9]
St

= Basictto the making of a decision is~thevmékiﬁg of a

~ cChoice betyeen the exercise of at least two different
iy courses of conduct leading to 'différent results, !
9 - Modern decision theory - generally :récbgnizeé'vthaé“ i

,‘vdec1s;qngmaking'isiperceived'go:ianl’e the process of

- weighing positive and negative attitudes. beu fo
ror gk ;oY= oailh negative attitudes. towards, or
evaluations of, decisior’ alternatives énd_thgn;selécgff'

. ing the most satisfying alternative, In the gene
! MOost satistying alternative. In the general-
- 1zed decision problem the - decision-maker wi%l h:vé-ﬁf

‘discussion, I should éay that this talk

at least not to a'significant ’
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: a dec131on,

o

2, Ibid, P. 198,

Tyl

~available to him a number of alternative courses of B
‘actlon, each of which will eventually result. 1ntha :

. ‘certain set of outcomes or; consequences. Since at e

" time the choice must be made he is uncertain aboul
which outceme will actually result from_the decision,

- his problem is to select a course of action that takes.

"~ into account both his ‘uneertainty and his preferences |

" for the various possible outcomes. The dec131on—mak§r
generally must analyze the result of varicus possible ¢
decisions. In doing so, it is assumed that the deci-
sion-maker's best. cpurse of action will depend on two

factors: . | SO \

(1) the probabllltles that this actlon will result 1n‘
: each outcome ofinterest; and ,

(25 the relatlve 1mportance he attaches to each out—'
come, " : -

E that the
To make the optamal dec131on, it -is ‘necessary 4
decision-maker .be able to quantify his judgements re;
garding outcome probabilities and importance so that.
he can synthesize this 1nformatlon and arrlve at a
preferred course of action. : ;

The authors then proceed to identify the six maJOr steps in the ‘making of
in  accordance with modern generallzed decision theory. G Those

steps are as follows'

* gathering information;’
‘interpreting information; - ; s | o |
'outlining alternatives; R . L e
4. weighing alternatives; :

5. deciding priorities; and, G

6.'y‘making avfinal choiCe,; e yhkftf'ﬁo . ‘17v;f

W N -
°e. &

The duthors then point out that dec131on3 theory has 1solated six

parameters of de0131veness "as reflectlng some of. the most 1mportant 1nd1ces
of one's ability- to make dec1310ns" 2 They are as fbllows.

W

. 1;.0 the need FordinfOrmation;

:1 Borlns and Borlns, "The Psychopathology of the Judlclal Dec131on-Mak1ng

Process" in C. 1 A J., The Trlal Process, (1980), P~ 197fyujh‘:,‘“

- Jerome Frank

&7

-6 -

2. confidence in the accuracy of one's decision;

3. perceived ability as eV1denced by the willingness to take
., Tisks;

- tendency ‘to defer decisions; ) v _
5. the decision-maker's own view of hishdecision—making ability;
- and, R | o |
6.v'¢the peer4rating of decisiveness.

aQ

i

The Borlns paper also po;nts out that an ana1y31s of the d80131on-mak1an
‘process must be interrelated with what is referred to as role theory.

purposes of this dlscus310n it is important to note that role theory has some'

significance for an understandlng of difﬁslon-maklng but a proper examination
of this. theory is beyond the scope of this_talk. I would like now to turn to

the non-301ent1flc cemponents of dec1slon-mak1ng. These . components are truly
the human d1men31on in dec131on-mak1ng. ‘

The Nén- Sc1ent1f1c Factors in Decision- Maklng

Essentlally,lb dec ision-maker is 1nFluenced by the "effect of the totallty of :

a person's experlence on his ‘present view of

hlmself and his world both con-
scious and unconsc1ous" 3.

In the cla351c treatlse, Courts on Trial, by
the human element that enters ‘Judicial dec131on—mak1ng s

dlscussed at length His remarks are pertlnent to all types of dec131ons and
are worth quotlng at length°" .

"A  judge is ‘a  man, with ‘a susceptlblllty to '
‘unconscious prejudiced - 1dent1flcat10ns orlglnatlng in:
.-his infant experiences .... His impressions, coldured. BRI
e by his = unconscious : biases w1th respect to the B
~witnesses, as to what they said, and with what ‘
. truthfilness and accuracy they said 1t will. determlne
: m'what He. belleves to be the. 'Facts of the ‘case'. ' His
S .1nnumerab1e hldden ‘traits and predlsp031t10ns often
g"g'”_;,get in their work’in Shaping his ‘decision 'in the very

‘ “hf,~?vd~ - process by which e becomes convinéed what ‘those facts

‘p,gvf; - parents, his SChOOllng,

~are,. . :The: Judge s belief. about the facts result from -
_the impact of nhumerous stlmull-lncludlng the - words, :
, gestures, postures and grimaces of the witnesses - on. .
<. his dlstlnctlve : personallty'- that personality, in
jturn, is a product ‘of numerous Factors, including his
his ' teachers and companions,
the woman. he marrled (or dld

: the persons he has. met

P E weoE
vi? e CEy : .
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Deep below consciousness are. other forces, the likes
and dislikes, the predilections and the prejudices;
the pomplex of instincts and emotions and habits and i

convictions, which make the man whether he be“litigant = F
or judge. &

‘ ‘ . not marry), his children, the books and articles he
: has read...."® - .~ :

f In terms of judicial "philosophy, this view represénts(sﬁhe realist or

§ éociological school of jurisprudehce'according to which, what is important,

realistically speaking, with respect to the exercise of a decision is what the 8
decision-maker ate for breakfast or whether the decision-maker had a fight
with his wife before embarking upon his work. The realist school of thought
emphasizes the subjective, rather than the objective, aspects of decision-
‘making; " It places an einphasis on the decision-maker, not as an isolgted indi-
vidual exercising discretion with respect to a particular case, but as an in—‘
dividual exercising his role and function in the context of the total world,
both personal and professional, in which he operates. It also emphasizes that
the decision-maker will be influenced by the global experience of his' or her
life. It recognizes that bias might enter into the making of a decision,
either -consciously or subconscicusly. While it is true that some biases are
‘/'é | rationally based, clearly others are not, and the realist school of thought

They also refer to the words of Lord Macmillan who wrote that:

The judicigl mind is subject to the laws of psychology
l%ke any other mind.... The judge ... does not divest
himself of humanity. He has sworn to do justice to =
a%lwmen without fear or favour, but with ... impar-
tiality ... does not imply that Jjudge's mind remains a
human instrument working as do other minds, though no
QOubt on specialized lines, and often characterized by
1pdividual traits of personality, engaging or other-
wise, T ;

o

o8
i
N
4
i
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If the above is true with respect to judges .as decision-makers, it must
equally be true of parole boardumembﬁys, correctional officials or any other

G

: takes into account the potential effect that subsconscious biases might have N actor ising di ion i imi sust i >

; takes into account | - ‘ | o f ) o exercising iscretion in our criminal Justlcgcsystem.  §

{ In describing the,psyChopathdlogy of decision-making by judges, Jerome gec%s%or» The?ry ?nd the Non—ScientifiC~Factors: fé

; Frark, in his work mentioned above, stated that "judges are human and;shére gclsion-Making in Earole  §

i .the virtues -and weakhesses of mortals generally". In turn, Judge and Dr. : i " ‘ s

’ 'é; Borins agree with Frank that the humaneness of judges does in fact play a r91i thei I-WOUId noﬁ llk? to ?pply the. six steps. in making a decision, including '%
ié e i, Tho authocs coment furthor that 1 ~their 1nterre%at10nsh1ps~w1th the non-scientific or subjective factors, to the fér

’i : : ; S _ ~process by which parole decisions are made. o S Qé

? Frank was critical of sociological jurisprudence for o X ' ’ ; SN ;

As mentioned earlier, modern decision theory holds that the first step in i

- ‘ not going far enough. While he agreed the ‘political, J
i : economic and professional background and activities of . :
E - various judges were forces which tended to mold judi- . . 0
cial decisions, he argued that the idiosyncratic per- x
- sonalities also played a folq in the deciding of
o cases. : -

_reaching a decision is the gathering of information. « Generally speaking, in
our criminal justice system, those people who make the decisions are not the
same people%Whongather,the ihformation upon Whibhbthose decisions are made.
ﬁor(example; a trial judge will tely on’c idence adduced by counsel before
him, be, it in the nature of viva voce or documentary evidence. An appeal ’
judge will rely on the facts filed before him, althodgh he is, of course, at

* liberty to research tﬁg law‘independently,‘ A -parole board member will rely,dn
documentary evidenge‘preﬁared by pblice,ythe Ceréctional$service, the pardle'
service, psychiatric and/or psychological consultants and the like. In some '

%

Along similar lines, the ’authprs 'refe: to yﬁhe jfeatr,Américan jurist
L Benjamin Cardozo who said some 60 years ago that: :

<

®

L . '\\ - . : N X 0“ :
4, Jerome Frank, Court on Trial, (1971), 152-153. 6. Supra, note 2, 203+
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instances, he will have an opportunity tdiintefview the applicant and, only
recently, may also have the opportunity to” hear submissions made by.a repre-

sentative of the applicant. The parole board member, like the judge or. any

other .decision-maker, can always-request further information. Now, consider
the subjective aspects of this process. First, all the non-scientific factors

ascribed earlier to.the decision-maker also apply to the q§cision—gatherer.

In the case of parole, these "biases", for the sake of a better term, might be
reflected in must of the information gathered, including for example, psychi-
atric reports, police reports and community assessments and might ver} well
‘contribute to a recommendation made by a case management team. Secondly, the
"biases" of the decision-maker might also bear on whether he is satisfied with
the information and, if so, what information he requires. V ‘

" The second step identified by generalized decision theor% is the
interpreting of the information. As indicated in the passdges quoted from

Borins, Frank, Cardozo, and Macmillan, the interpreter of the‘information;will :

be influenced by the total history of, his or her, life ihcldding, if I may
repeat such factors, "the effect of the totality of .a person's experience - on
his present view of himself and his world, both conscious and'unconscious";
his "innumerable hidden traits and predispositions™; his "personality" which,
"in turn, is a product of  numerous ‘?actors, including his parents, his

schooling, his teachers and companions, the persons he has met, the woman he
married (or did not marry), his children, the books and articles he has' read". .

It is somewhat of a truism but "the méking of a decision implies the -exercise
of choice",8 including the choice b§ the decision-maker, as the interpreter
of information, as to which date or information should be given greater weight
?ifzéﬁgmibilityyj or indeed, as Ms. Hart of the National Parole Board ﬁhas
studied, the choice as to which kinds of information should be considered

[

before a decision is made.

B

The third, fourth, fifth, and sixth steps of decision theory, aamely,
outlining alternatives, weighing alternatives, decidipg priorit%es, and making”

a final choice may all be considered together. These“processes are all, of
course, susceptible to the same subjective influences as- discussed above.
.However, once informaticn is gathered and interpreted, to a large extent, the
subsequent éteps in making a decision follow almbst;auyomatically. However,
"the influenceoof non-scientific subjective factors is still a reality in re-
spect of these components of the decision-making process. Lo

s oW

8. supra, rote 2, 204.

gl
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Equally important, however, these latter components zre also affected by
five other, miscellaneous factors identified by Judge and?br.“Borins.f>First,
a system of precedent.andetar&&gecisis, under which decisions in previous
cases either bind or strongly persuade the decision-maker in an instant case
with a similar fact situation, obviouslygwill:affect the making of a Ffipal
choice, and will' also have influence’ 'on the exercise of the antecedent

,components of the decision;making process. Secondly, the decisioﬁ—maker might
want to be ‘influenced by, and therefore take into account, 'public policy’.
To dogso, the decision:maker‘must perceive what, in fact, constitutes 'public
policy' and that determination is also, to be sure, susceptible-to subjecti?e

factors unique tovthe:'personality' of the decision-maker. Thirdly, as the
Borins article stated: . ¢ Lo o

o

¢l

e " ++< transcending the entireodecision-making process is

S the fact that the result: of the decision will have an-o

.
. 9
.

effect on the liberty (of the subject).... The result
will have an effect - sometimes an extremely crucial
effect - upon some other person. This is an ever-
present phenomenon in every case and will have a
o Ugreater or lesser effect upon decisidn-makihg>depend—
1ng upon how well the decision-maker ‘meéts the para-
meters of decisiveness.... - .

Fourthly, the decisiqn-maker‘might, by virtue of his positi;n, feel a
sense ,of remoteness and isolatioh. ‘With respect to Jjudges, it has been said,
in anygnglish study cited by\Judge and Dr. Borins: A

{The Judge) is to be less than human in that he ds pe-

' quired tourid»himsglf of prejudice, he is to be more
than human in that ‘he.is (formally) required ‘to be al-
ways right. We are ~advised that both these” require-
ments, ‘being "unreal, can affect “behaviour and even
Judgement, particularly 0” of a psychologically
Vulnerable personality. ~We ‘doubt whether either of
these  requirements can be removed; their oppressive
effeet could however be mitigated if  fewer  °
oppgrtunities were given to .the judge to shelter"
behind the judicial trappings, if he were to be given .
~more time in which to exercige his judgement and more
opportunities to lead a normal social 1ife. ‘

¥

« Supra, notelz,:%b6. ; L

0. The Judiciary - The Report of a Justice Sub-Committes, (1972), 37 and 39.
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i " This:in turn, can lead to what is medically described as "alienation". hand ) . . A gf
L » - | m “ dan \\I can be accused of stating the obvious: ‘namely, that the psychological - ' o
3 ) B B - Mo Y - . . " | f ‘::
; Fifth and finally, the Supreme Court of Canada has held that, in Oinam;>$ ?f qeclsloq‘maklng are largely affected by other non-scientific fact- S
é connection with parole hearings, the hearings and the determinations made < ?-“%/hatwls to sgy, the human dimension of decision-making combines both
1 pursuant to those hearings do not constitute quasi-judicial praceedings, and, HCiQNFlflc ?nd noni801qnt1fic components. On the other hand, Oliver Wendall T
3: " subject to the new Fairness requirements, need not conform to the rules .of : :o mes Jr. once.said that "the vindication of the obvious is sometimes more ;
i natural justice. Consistent with that conclusion is the notion and; indeed :z:po#tanF than the elucidation of the obscure". If in fact, I have vindicated |
? the practice of the Board, not to conduct its hearings in an adversarial ” ? obV}ous, thgn let it be further vindicated through empirical social : J
: fashion. - Recent changes to the regulatiofis which now allow inmates to be sclence -research., At Eﬁe end of the day, let us recognize the inevitable e |
: represented at parole hearings have: caused concern to some that parole Eamely7'that de?151°“'mﬁking, that is, the exercise of disﬁ\,tion,‘will alway; : ;
-4 realistic danger, consider the following remarks by Judge and Dr. Borins : aps the ?UbJ?Ct of another presentation at this Conference. WMy own thoughts ) ?
: concerning the "effect of < the adversarial process on the judge as , are that it is better -to have a 'human dimension' in decision-making than ; |
. . . s ) { . . ) & = i - ) -
: decision-maker: S ' T, s 8 ‘computer dimension',’ but, that presupposes that the humans who mak;n o }
e o | S \\ theséidBClSlO"s are decent, right-thinking individuals. I, for one, hope that - 1
: It is Judge frankel's thesis that the very nature of » they are, throughout our criminal justice system. . ’ '
£ the adversary process generates ' forces . that work iy v T L .
: against the judge's efforts to €& neutral and detach- , °
it - ed. Whike he acknowledges that role strain - the dif- . ¢ p
1? © ficulty in meeting given role demands - is normal in n
¢ all responsible jobs, he seeks to - identify certain " o
b ‘ disturbing features in'the trial process which create ) o .
e added strain and threaten the neutrality of the trial
& sudage. M ) : v SO :
. - judge.* : . oo
Fe = : . . TR
o - ° » : l R & ) S Q
% ~In addition, the English study, referred to above, concluded as follewss: J
: : B . B : i o
i Both the adversarial system and the rules of evidence .. ! ° 0 .
5 and procedure, where they favour one party- ... inevit- : P - ¢ :
1] % ably tempt the judge to lose some of his impartiality v . =
ok and to 'take sides’', if only to redress an imbalance ¢ ’ o &
Y either .inherent in the system or present in the’ par-
f%' ticular case." - @ . 5 gt
f §ﬁ s : I have brieflya outlined theﬂQQecisiOn-making _process, i ’ o v . '.b;‘,‘> . .
o having regard to psychologicél decision theory togetﬁer with‘thé interrelated . ‘ e Sl ) -
. 7é R ' non-scientific, subjective™compgnents -of the decisinn-making process. - On, one o ‘ ‘s RE Gl e - .
: L ’ ’ - ; 7 . ’ a () 5w ' ; : o b o S0y
i : 9 Do ! A v
. X % " o . P ‘ ; .
: S % .o LA ’
R N 1., Supra, note 2, 211. - REERE . ’ LT T B »
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"Hldden“ dlscretlon, that 1s dlscretlon whlch is not subJect ‘to ;some
R vform ‘of publlc scrutlny, opens the door to. dLscrlmlnatory,practlces‘f 4
in ouv«crlmlnal Justlce system., Women are parblcularly affected by ‘Y
.f‘hldden discretion, some favourably, many adversely.“ The solutlon is
- ‘not to adopt the type of guldellnes that reflect past practlce and, '
f?theretore, discriminatory practlces but to deVelop mechanlsms that
PrOhlblt dlscrlmlnatlon. YWhat we must ‘1ook for 1s a balance between :
the human compa331on and’ Judgement ‘involved 1n dlSCPEthﬂ and ‘the |
~peed to protect 1nd1v1duals from dlscrlmlnatory decrslons. ‘We can
t,achleve this by taking a fresh approach to gu1dellnes, 1ncrea51ng
due process, enforcement of our Human quhts 1eglslatlon, and publlc
scrutlny of discretionary d801310ns and by ensuring that those who

=

before them.. : .fv\ e - ., - ’ °:‘\7l

fE

5

. exercise’ d1scret10n have a compa531onate understandlng of &he people Pt e R

‘Accordlng to the Funk and Wagnall dlctlonary, dlscretlon 1s "the freedom, s
or power ‘to make one's own Judgements and dec131ons, and to- act as-one’- sees .
fit." When dlscretlon 1s d18CUssed, a rare event ‘in 1tse1f, we tend to: foous:: o

~on forma&fdlscretlonary powers such as those of parole boards and the courts._ffgpd.
The dlscretlonary act1v1t1es of these bodles are, however, relatlvely open topﬂ:,__

arl’

L part1c1pat10n ina group crl'e.

public™ scrutlny compared w1th the "hidden" discretion exercised by a number of
‘1nd1v1dua1s in the criminal Justlce system. = These individuals have the power
‘to make dec1310ns that might dramatically affect the lives of offenders, yet
they exerc1se this power excluslvely on the basis of their own Jjudgement ~and
without'any form of public scrutiny or observation. ‘
The follow1ng arn but a few examples of what I call "hldden" dlscretlon.
pollce dec1s1ons about which areas. to patrol on a priority basis, who to
s charge for a minor ‘offence; administrative decisions about which laws to en-
: force most emphatlcally,1 legal decisions such as a decision to ‘attach’ a
. severe penalty to-a minor offence- c¢lassification decisions; 1nst1tut1onal ‘de~
U0151ons concerning living condltlons, program ch01ces,

remission and recom-
mendatlons for parole. = ‘

The problem w1th dlscretlon is that 1t can be exerclsed in a dlSCElmlna—

tory manner, either p031t1vely or’ negatlvely That, I m1ght ‘add, * is ‘the
underlylng reason for holding a Conference on Discretion and yet it is a topic
that we- have not prOperly addressed.
tion can be and is; exercised in a dlscrimlnatory fashlon, we need only - con—
31der who, in fact, ends up in prlson.
some point most. 1nd1v1duals commlt crlmes for which they might be liable to
. ‘imprisonment. Butgthe ‘vast maJorlty of people who are incarcerated. are -the
powerless in soc1ety - the ‘poor and m1nor1ty groups.v These observatlons alone

‘., suggest the’ need to examlne the role of . dlscretlon in the process of‘selecting -
who- to charge and prosecute, who to send to prlson and who | .to COﬂdlthﬂally o

release. S

T ‘c»f
A‘_."(} N

[

—-in. the case- of females, tnere ‘is ‘little OfflClal 1nfo;natlon on whlch to
draw.

largely, I suspect, ‘because: there ane sa few women offenders.~ In addl-

1ndeed
they have, partlcularly the pollce forces.
and what 1nformat10n is avallable, 1t seems qulte pOSSlble that dlscrrmlnatlo

affects many women favourably in crlmlnal Justlce. Although we have no- actualﬁ
flgures; 1t seems that a great number of .women = partlcularly, I suspect from
the mlddle class .up - are- not charged for commlttlng minor offences. or for
But the dlscretlon exercrsed by crlmlnal Jus-’

i o
. /A

g ‘;Q ~"‘L\ ‘

| General that spe01fy whlch offences should be glven emphasls by the
pollce._ : : P R, ,v ,

To, support the contention- that discre-'

' Hidden crime studies indicate that atv

: In general, there is little 1nformat10n avallable on the female offend- g

Unfortunately, Nlth respect to the way in. whlch dlscretlon 1s exercrsed .

tlon, the questlon of dlscretlon 1s7ﬁot“one that people ‘want” to talk aboutj »v
1t is not somethlng that mosq, eople in crlmlnal Justlce will admit
Judglng from my own observatlonsi

waere I an refeprlng speclflcally to &he dlrectlves of prOV1n01a1 Attorneys :

et i e TR
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tice officials does not favour all women. Scme- groups of women, ﬁgrticula:ly, 

Native women, are subjected to négative'discfiminatioh.;”l will now briefly
address the subject of discrimination against Native women and then go on to

discuss the question of discretion and female offenders in general.
. ~ - FEN

The vast majority of women who are in prison, »particularly' West qf
Ontario, are Native women. In Kingston's Prison for Women, one-third of the
population is Native, which is a drastic over-representation given the number
of Native women in Canadian society. It behooves us to ask, "Why?" Do Indian

women commit more crimes to the extent that their numbers in prison would sug-

gest? Are Indian women more dangerous”tha@-non-Indian women, therefore re-
quiring incarceration in' a secure setting for their protection and ours? Do
they represent a greater security threat? ' ‘

Indian women do not appear -to commit different types of crime, -on. the
whole, than non-Indian women. Perhaps there is.a slightly higher representa-

tion in violent crime; but, in provincial institutions, most NabiVe-womenfare,
imprisaoned for theft, usuallyfunder‘$200, shopﬂifting, Highway Traffic: Act.

violations or genégal nuisance offences. It is likely that some of théffac-
tors -that account for the high proportion of Native women. offenders relates to

their socio-economic position in Canadian society. Many have to.steal for.

food\o} clothing. But qggtainly’discretion has some impact and’ityis my- con-
tention that the hidden discretion I described at the outset adversely affects
Native Women. ” ' . ‘ - ' e

.Given the lack of hard data, we can do no more than speéulatet—'oh'the-'

basis of observation - about the way in which discretion is exercised, nega-
tively in the case of Native women. . For example, social welfare administra-

tors exercise considerable'diécretioh in determining what services to provide
There is a notable lack of sefvice$ for Native people, par- -

the community. ’ : ‘
ticularly in cities. Moreover, criminal justice personnel, in gengral,;laqk
knowledge of the few services to which Natives could be referred. Given the

lack of support  services and the oppressive SdcioﬁgconpmicZconditionsﬁugder'
which many Native women live, a number of them commit crimes simply to feed
and clothe themselves. Native women. as avéroup‘are5consequentlyICOnsidenéd‘to -
be a social problem and therefore are dealt with‘mofe severely Eor,thevcrimés;:

they commit than non-Indian offenders.

Once in prison, Native women are subject ‘to ‘conditions which- reflect a

discriminatory bias towards female offenders in general. , The phySiCaldendi%‘*
 tions of some provincial institutions are so ‘“ppalling that, in several in-
stances, women have been given federal terms in order to spare them from in-'

‘decision-makers.

‘credit course. |

‘per cent of the minimum wage égrning'category.
‘ m.timevearngd, on average, 62 per cent of the-aver ge'fﬁll—timefmalewwaqefand.
_l‘§§u9iesbindicate that this dispagity is wDPSening?\\BQe“BD per: cent ofiwomeh‘
- -are in clerical, sales 'or services 'occupations. ‘1 ‘
- An the eighties might intensify this trend. ‘For female 6ffenders, just as for

- male offenders, successful reintegration iﬁfdisobie&y‘ofteﬁ'depends'upon their

_‘5priminal"ju9ticé” system ha$ ‘on female offenders?
invol%ing-a'different set of methods, are available to us.
disgrgtipnaryjpowébs?in place’to‘adbpt'meaéunés'to'iﬁprovéfdécisidn—méking k

Ti.including“cbangeS?ih Quptchpicé'of'déciéion—makérs.ATAt present, the majorit$§
of peaple who ‘exercise discretion. in criminal justiée ére=White;~middle class

» v i . , : S N

RRER o o

-4 -

cgrceyatlonvln tbgvprovincial prison. A Labrador woman, for example, was
glvenjthrge two-year sentences for several minor offences in order to spare
‘her from incarceration’ in Her Majesty's prison in Newfoundland in which women

- are locked up in bucket cells for all but one half hour each day.

.“Anqther factof that we cannot underestimate is that men largely staff the
cr;m{nalijjustlce system. It is difficult to estimate the impact of this
Fa?tor.butvcertalnly program opportunities- and the classification of women,
which is based on the male classification system, reflect the presence of male

}-What\programs ére‘aVailable to women? If you- happen to be in Portage in
"Manitoba, you might have beads on the table to work with during the'ﬁay: If

- you are particulardy lucky, you might end up in an institution that has a

hairdressing or sewing course, although in all likelihood it will not be a

1 : In some instances, you might have the opportunity to take
advantage of the correspondence or grade school courses that are sporadically

~offered in various institutions, But, intmany institutions, you we'jld simply

’

to QIEah;toilets for half an hour each?day. - Tl

. 'The ack of tfaining Pfogramé for Femaié inmate ; K‘ rtic er]

S ‘ | ; , S 1s particularly serious

in view of harsh reality of working conditions /for/women in general. At.pre-

sent in Canada,'WOmen'db 7Q&gggygeht of .all pé}ﬂftime'work and‘cOnstitute 75
N Ry 1980, ‘women employed full-

sit in;yodr.cell’or'livihgihrEa all davawith absolutely nothing to do except

The. unemployment -rate

ability to earn an honest;'liying wage. I would argue that the training

Vprog;ams‘avai;ablgfto‘femalé-inmates are neither appropriate nor adequate to
- assist tiiem in re-integrating into society as law2abiding citizens. -

S A ; ; In my
opinian, any woman ‘sent to jail for .a few days need nbt be there at all.

‘There should be an extensive use of alternatives for those ‘who do not really

need a secureisétting;,fi*
: PR - u . o
that discretion: in sthe
Two basic routes, each
One is to leave

What should be done, then about the effect

W : ) .
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" powerlessness that a Native person must confront.
provide 1nd1v1duals ‘who. exercise dlscretlon wlth the tools, the information

males. This is particularly true in thercase of - judges, Crown prosecutors,
classification officers and social workers, all of whom exercise tremendéus
influence over the fate .of the female offender. An important step and one
that seems obvious would be to hire more ‘women and Natives in our criminal

Justice system. The employment of more women and Natives 1n these capacities

would result in decisions 1nformed by a.greater sensitivity to the particular

‘needs of female offenders. Government ‘agencies have agreed in prlnolple to

such a step but have not instituted affirmative action programmes. . - In. this
era of restraint in government’ spendlng, positions tend to be staffed from
witfiin, both at the federal and provincial levels. Few women or natives hold
government positions in ‘the criminal justice area; thus, not surprisingly,
their numbers are not 1ncr8331ng. Only through an all out, well- coordlnatoa\
affirmative action program can we hope to brlng moTe . women and Natives 1nto
positions-.that will allow them ‘to 1nFluence the exercise of discretion over
female offenders. : :

Another approach that could be taken, in addition to hiring more women,
would be to set up a program-designed to sensitize present staff to women's
issues, to the status of women in Canada, the type of society te which female
offenders must return, the-factors involved in Native crlmjnallty andvtovthe
poverty, lack of employment opportunities, the discrimination, despair  and
'Such -a program would

and the sens1t1v1ty, to make dec131ons that serve the needs  of Natlve and

, other female offenders.

We could alsc encouragée ‘the development of commurity afternatives for
women and provide more inforination about the® few that are now available. Too.

often women are forced to spend short’ periods in prisdns which Jeopardlzes

~their employment and involves an ‘enarmous cost- te society and to their Faml—

lies, when a communlty.alternatlve would have: becn,ﬁar more approprlate.

K\; The second Toute that we could take is the ohe the United States is fol-
low1ng. =implementing. controls on’ dlscretlon., Such controls include gutde—
lines for charging and sentencing and paroling offenders and the’ establlshment

of correctional standards. But while regulatory controls such as gu1dellnesr

could be an important mechanism for preventlng dlscretlonary abuses, I am not
in Favour of _the gu1de11ne models that have been 1mplemented in the United

States., ~ American gu1de11nes have’ been establlshed on the basis of . past :

practice. . Such an approach does - nothlng to ellmlwate dascrlmlnatory prac-

tices; on the contrary, it imbeds them into- regulatlon. -I-recommend that wedﬂ
,take a Fresh ‘approach to the concept of guidelines -and develop a model _that
,excludes dlscrlmlnatory factors that welgh unJustly agalnst partlcular qroups.'

-6 -

. We oould also . require that the exercise of. dlSCFEthH at all points in

the system be Open to some form of public scrutlny. I realize that exactly

what form this public scrutiny should take is a difficult question. Whether
we should adopt all of the due process mechanisms of our Court system or only
some of them"is open to debate. But we must -ensure that inmates receive a
fair hearing whenever decisions which will affect théir welfare are to be
made. = Steps such as assistance at hearlngs recently implemented by the Na-
tional Parole Boardﬁwhereby the inmate is entitled to have someone of his or
her choosing present at the hearing seem to me to befinﬁthe right direction.

- Furthermore, we would legally recognize the supremacy of the Human Rights Act

over any penitentiary or parole act, rules or regulations. It is my conten-
tion that the loss of the right of. liberty places a sufficient restriction on
the right of inmates; their remaining rights should be protected from abuse by

‘our Human nghts legislation.

fln addition, we could‘require the publication of all policy directives
and regulations including those of the Attorneys General departments, police
departments, prison and paroling authorities. By publication I do not mean
that directives and regulations should simply be available for public perusal
on request; they should be w1dely disseminated to the general public.

Une of the ironies in this whole issue of discretion is that not only the .

existence  but “also the absence of dlscretlonary powers often negatively
affects women. For example, I would like to .cite the case of a young woman
who is serving a 25-year minimum sentence  for being involved in a crime that

‘resulted in the death of a'policeman. Most people who are familiar with this

case,  including some of the guards that I have spoken with at the Kingston

~Prison for Women, feel_ that this woman does not need to be imprisoned for 25

years.  She did not commit the'crime herself. She, and other women like her,

“find themselves present during the commission of a crlme “not because they
. agree with the act but because they,Feel obliged: to follow the man committing
_the crime, perhaps out of love, perhaps out of fear. While many judges faced
with such cases would -like to take these factors into account , <they cannot.

The llmltatlons on sentenc1ng discretion that exist in law prevent judges from

adjusting the penalty to fit suoh c1rcumatances. “Women, in particular, suFfer ’
: serlous negative effects: From thlS lack of sentenc1ng dlscretlon.

a

::7

In concluslon, despite my serious corderns. about the present use of dis-
creéion, I'am not recommendlng that we attempt to eliminate it entirely. Nor
would I recommend Followlng the American ‘approach® to limiting dlscretlon. A
‘ wholesale 1mplementatlon of quldellnes along the American pattern, would, in
> my- estlmatlon, work to: the dlsadvantage of Natives and wcmen, s1n0f they in-

,‘corporate ra01ally and gender SBﬂSlthu factors. I thlnk we must look - For a

A\
o . .
R . . . . e .

Q

A S P T e
ERPRDAR S S S i L B R A




it
4
‘ H
'p
4
it s
i
5 i
]
o
) 5.
a
e
w“ "
L 31
3
{
i
H
4
2
¥
) o %
, o
‘}v
°
N
S
'Q"s’
U
o h
B

o

- 7=

b

@

, 5 ‘ , d
balance between the human compassion and . Judgement 1nvolved in dlscretlon an

ve
“the need to protect 1nd1v1duals from discriminatory de01310ns., We can achle e

h
the proper balance through the measures T dlscussed earller. a new approac

understandlng of - the people before them.» p ’ e .
\ g

‘r‘3e351on, t
‘»that all. together could
“.(more modern term, prlson management.,

as "to: plan, to organlze,,to co-ordlnate, and to control ‘the attalnment of
fspec1flc goals through the organlzatlon"

of problems that " stem from the. 3001o-econom1c condltlons -of our
f‘tlmes. These problems 1nclude economlcaconstralnt 1an 1ncrease in’
crlme coupled w1th increased demands for: publlc protectlon and -
‘grow1ng pressure from staff unions and from 1nmates rlghts groups.u

To resolve these problems we must use tte vast and largely untapped
;_'*human resources that exlst 1n‘our correctlonal systems.,; And to
prsperly utlllze thls resource we. -must.. allow 1nd1VJduals at all
Jdevels: of the“system enough dlscretlonary power to develop creatlve,

effectlve answers to\the dlfflcultles Fac1ng Use. - e
TR B T 3 .
Dlscretlon can of course be seennas ‘a legal phenomenon but “in thlS

I thlnk that dlscretlon should be seen as one of -the manv elements

If the. process of menagement is deflned

dlscretlon must be centrally placed

in- the. dlscu391on of correct10na1 manaqement and 1n the descrlptlon of 1ts

development. \s}jj,,'““ff

nbe called correctlonal admlnlstratlon SOLy to use a

;
. : N ’ 3
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" THE CLIMATE OF THE TIMES AND ITS INFLUENCE UN ?
DISCRETION IN CORRECTIONS :
\ 'Olé'Insgtrupfu“ ' ?
President ?
Standlng Commlttee en
: - : r~Prlson Reglmes SR :
G Ine Europe, pr1son admlnlstrators are currently faced w1th a new set
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f ' Management technique became. a matter of }chern in theapublib sector much -
e has been a tendency to=sinmiply

later“than in privateuorganizgtions and ther
adopt the findings of the private sgg%zr wibﬁbut adjusting them to the obviogs
differences between private and publg;/ﬁgganizations and their operational
conditions. - What are some of the significant differences between managemént
in the public and private sectors that are pertinent to a. discussion of
correctional management and the exercise of discretion in corrections? First
and ‘foremest is the fact that = public administration, including the o
administration and the management of the correctional system, is subject to i
political leadership. This means that the ties between the political scene,

the correctional admiﬁistrati@n and its operation tare a factor of decisive

importance that must be taken into account when considering or reconsidering

the managerial sysfém - including the question of delegation of power and the
exercise of discretion - in a’éorrectionél setting. : !

sl A e

: Anotherblractor which should be taken into 'aébéﬁnt whe i
:sgri;£;323;£$?nageme:t and espgp%ally when dealing with dele;;t:EEIEZQESEES
experienced thr;u ;; the ?Pange in staff attitude that we in Europe have
incréasingly uniogioud the‘last éecade. Civil servants in Europe have beéome
have taken’ much moze gurlng th{s period of time and, in addition, the unions
Set—up‘in Eutonean pe~1nt§rest in policy-formulation and  in the managerial
deciéion-—mékinp r0;°lfectlonal-systems, The demarid for participation in the
such- demands aase ;ssesybgaftlcular}y in Scandinavia, has been outspoken and
: COPréCLional"syétems eén”E?aln{ng PDlltical backing. As a consequence; the
become more and more ;ZCB:EEZ;;Z;gtgm;ﬁ;ﬁ?oi:}blé éxceptiod of France, have }
e owr Lovsls of corvntioat segaonti e T Wletss ta |
TS i
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The political and the publzc reéponse to public agencies' mistakes is . .
much more direct and outspoken than is the case in the private area. This is
particulafly true in relation to decision§ in the-correctional field. Many of o y
the decisions taken in this area are of interest to the public as a whole or :

to particular groups in the population;,ﬁﬂﬁerous decisions in the correctional = ° consider ‘this development to be ar obstacl ici g
field cause reactions 'in the mass media with the risk of political therefaore undesirable.; ' acle for Sff%01ent management and &
implication. This means not only thatgtffndecision'mustkbe easy to explain ’ ' L o . o ‘ fé
but also that the process by which the deCiéionqbas‘been‘taken must be easy to The othe}ogfouﬁ offpéOple that’weyégé d;;lin”mvtggx“‘v o ;"" % ?‘
explain and fair to the person in question and to society.- It,also‘means that élso of .great interest in this connection. - Throu i0W§ thé o COHVICtS'— me | é /;
vﬁ Furope, convicts' demands for changes in the Syéie;]ahdetizsiaiaiﬂ?egs:::tin - "
» S L s B

i ; ‘.. v i : . - CRE ;
i ) the correctional system must operate in an efficient way.
, gagial Sel T Tt “have increased itio :
/ - In addition, more and more groups and individuals have taken !

:: tgieiestliz.thq;treatment of convicts - especially that of prisoners and
egal framework that defj - o S ooif
pressure-groups have~demandede;;::S aﬂd.proteqté Fheir rights. Prisoners and = %
of inmates, faster treatmen P?eq;sa clarlflcat;on;of the ;egal"rights , '%L
redse ﬁ', Rave _??a,meqr of-the}r applications -and complaints, and th i
. mof' ?sf or deC}31ons th?t affect them, In addition, inmates haJe ;sked f""e
1;~zr:hY1:ince:ln their daily life in the institutinns. These : demands - whiZ;
sogletfna Z Find reasonable and acceptable - mirror general }evglapments in
Y 8and ‘are not peculiar to the correcti i -
. o : rectional field, They .
consequence of ggneral'polltical and social developments in our sociez; :;jéya

To that end, it is often necessary to be able to demonstrate that ‘the
decision. $has been. taken inﬁaccérdahcefwith‘1egaL‘ptoVisionﬁ% administrative
: Lok regulatiéps’or general guidélinqs coVering the égea'in question. -Politically, IR S
L jg it is imposgible to defend a controversial decision thayf:i§-~seen as an

o arbitrary one.  This leads: me to the opinion that putlic adencies, - in
4 " particular the correctional ‘system, should pay a lot more/ attention to the
question of commurication with the public, especially the' mass media, to
- engender public understanding..of its policies and its f{way- of operating,®
'f ~ including the degree to- which power°h§§ been delegated and the.extent to which o
o ‘ discretionary poWervis'exerciséd at different levels in the organization. .

AR . s e

‘ g » N _
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Systemsf :::}E;EF qtot the situation described above, European correctional
' nder strain. Crimg is increasing, num F
S 1 : 5 g, the numb i i
1n§re351ﬁg, the proportion of disturbed <inmates }s reasing siompie 1o
,:; .the a‘j:ﬂable financial resources in many systems have been reduced t
nimum with no increase possible in the f : » ther i
L : oreseeablé future., Oth i
iy nerease e . er chan
\”Ungtigi:?tlonal‘c?nd}tlons arg excellently deseribed in "The Enquiry ingjst;n
United Kingdom PrlsonvServiqe", published,in‘1980. It is°in EhiSﬁcbntéxtban:

The Danish correctional system is characterized by a ]high degrée-ﬂof
power-delegation and a very high' degree of discretion in its decision-making ~ = |
processes. ~ In my opinion, not only our open‘administ%atim1 but also our " R

. - P . 5 . f‘ ) N “ - ’ {’ a . . . L
‘ o . ; \ g
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~in the

' correctional system.

1.  Correctiomal systems con51st of a headquarters and a number of smaller

3. ‘That all the,local units function means that the organization functions.

[
=~
[

Q

. : 4
socio-economic climate of the times that correctional systems must -
operate in a fair and® just 'way, smoothly .and eFficiently. Ptecf§%1y~because
of this climate I believe that delegation of power and the use, of discretion
must be regarded as useful and unavoidable managerial toBls. Limitations 1n
financial and other material® resources should not be regarded 31mply as a
problem. Such a situation requires that an effort be made to obtain the same
goals by developing other, already ex1st1ng, resources, the first and foremost
being the almost unlimited, unused human reésources at our dlsposal among our
staff and inmates, ¢ ' s, .

That this must be done in the Future\zg, in my oplnlon, both obv1ous and
urgent. How it ‘can be done,. however, is ‘a much more complicated questlon to
answer. Clearly, this is not something that can be achieved overnight but is
a prbbess that will take time and that calls for careful planning” and
clear-cut goals. While I cannot offer a simple prescription for change, it
might be useful to outline the basic premises on which we based our efforts to
decentralize and to redlstrlbute discretionary power in the ‘ Danish
The ﬁgllow1ng summarizes the main principles . that we

took into account : Q-

P

and larger lnstltutlons._'

2. That the’ headquarters functions does = not .necessarily .mean that the
- organization functions. ‘ '
& (7

> 2
5 . g a

4. People - staff and inmates -~ normally behave as they are exPécted to

I > .
» N B

y

behave,

i

5. If people are not glven responsibility, theyodoynot act neﬂf}allyabut

«" irresponsibly. s -
6. If people are supposed to act in a respon31b1e way, they inqst have

o somethlng to be responsible For. o

7%  There is a tie between the ability to take résponsibility and the¥ vel
of education and expsrience. L o T 0
8. Learning by doing is an important way 01"“lcaz:1‘c‘ain"1“§;.»"j 3 K
03 = AG N N o Q “.

-5 -

L9, Delegatlon of power - 1nclud1ng dlscretlonary power - does not mean loss

of control and influence but leads to real leadership. It changes the

p031t10n of management at .all levels from that of decision-maker to that'

[

of leader. . N S

10. When a manager lose° confidence in human beings and no longer understands

*'what resp0n81b111ty means to_them. and to the organlzatlon at large, it is

time to leave.
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CONFINING DISCRETION:

ARE WE HEADED TCWARD A
MORE JUST SYSTEM? o .

&
& a

v | Don M. Gottfredson
Dean. of the School
of Lrlmlnal Justice
RuLgerstnlver51ty )
. Newark, -New- Jersey _— \

17

"The current “trend 1in the United. States is to curb dlscretlonary
ipowers in’ correctlons by mechariisms such as determinate senteneing
and . parole guldellnes. This trend -is the product of criticisms
- . about the Tehabilitative concept, criticisms that are based on what,
in some cases, is questionable research. While there is quite
clearly a need to find measures that will 1mprove equity and
Falrness in correctional de0151on-maklng, the efflcacy of the ,
measures that have been adopted is still in doubt: Since they may»1 .
be premised .on fai=: 1assumptrons or may lead to unwanted results,
such ' as longer sentenCcs and overcrowdlng, Eheir’ 1mpact must- be

closely monitored. ‘ T T

©

o

In order to determlne 1F by conflnlng dlscretlon, we are headed toward a

more Just system ft\seems necessary- first ﬁgjdetermlne if there -are any trends
that have to do with cgnfining discretiony' ‘and second, assumlng that we know
what jlistice means ﬁto 3301de,mhether we are headed toward & greater degree /of
justice. “ThatQ?r\L/o small task.‘ +I - will press on in pursu1t of that
obJectlve; but 1 make no clalm that I will be ‘able to" ﬁulfll it.

e

I would,like to talk about what l_perceiye’to be some'definite,,eaeilys;‘
’discernible trends in  the United States that»_haVe tos 'do  with reduced_‘—

& - H
SR S e - . <

_upon mainly as a means of. rehabilitating or reforming the of fender.

‘the retrlbutlve aim:.

degerts "coricept oF”punlshment simply.  looks back to. the harm done.
latter case punishment may only and must be commensurate with both ‘the. degree

discretion. The trends toward a reduction in dlscretlon, partlcularly w1th
respect to the Jud1c1ary and parollng authorities, are one aspect of two more
general trends. “The first relates to.the fundamental purposes of sentencing
and paroling. The second is‘a trend toward greater determinacy.

? -1 would likeﬂto review the traditional purposes of sentencing in order to
dentlfy the trend toward a reductlon in discretion which is a.quite definite
trend, at least in Ethe Unlted States. In his 'studies on sentencing, Professor
Waller - has p01nted out that the first sanctlon imposed by a court when a
defendant "is’ found gullty of some offence is the conv1ctlon itself. . By this
action - the defendant is told authoritatively, pub11cly, decisively and
enduringly that he or.she is. guilty of inflicting harm on an innocent victim.
And for .many . people that - can certainly be a’ very considerable sanction.
Professor Waller Further states that most often the conviction is not thought
to be a sufflolent sanction so that a variety of others have been 1nvented
throughout hlstory ; :

Thls mornlng when Professor Normandeau referred to Plato he brought to
mind what Plato wrote zbout the purposes of:sanctioning offenders. He claimed

‘. that the’ only justification for punlshment is found not in the- past harm : done

but in the.'good to Follpw in-'so far as punishment serves as a warning to other
peoj le (general deterrﬁhce in our common language) or as a means. of - correcting
the Ihu*MlQEﬁ}““:bShﬂglour (treatment or special deterrence) The utilitarian
concept of sentenc1ng is; - therefore, at least 2,000 years old. It was looked

‘The other:
general. utllltarlan aim has been, of course,, 1ncap301tat10n, the ‘argument :

‘belng ‘that’ you inay have to lock a _person up. in order’ to prevent him of her
_from commlttlng a crime. ~ : T r

5 <

In contrast to these three prlnclple utllltarlan aims of senten01ng is
talked about in terms of deserved punishment, or just déserts.

although th 'eertalnly closely related. The major distinction between
the utlllb [//’ and etrlbutlve concepts is . that senten01ng ‘based on the
utllrtaglan prlncrp} is 1ntended to' achieve some purpose for  the- good of
society, generally. . In addition it has a predlctlve component ‘while. the Jjust
In- the

of harm‘ dong and the-culpability of the offendér. Punishment is justified on
moral - grounds and: not on grounds of effectiveness or utllltarlanlsm. ‘The: trend.
recently, at least‘ln“the United States, Very deflnltely ‘is-away from- those

utllltarlan aims’ of sentenclng and parollng, and very strongly toward a Just : pt
“Ndeserts orlentatlon. o . D ar o hE

[+]
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" More recently, we hear the principle .of" sentencing “
It is: falr to
. say that there is a dlstlnctlon; oetween Just deserts and retr1but10n1sm

o




uncertainty is not fair.

A second, related trend 1s one toward a greater degree of determinacy in
sentencing and away from the concept - of  the indeterminate sentence.
Indeterminate sentencing has existed in the United States since early in the
century, beginning in aboul 1908 with the State of Washington. <California had
an indeterminate sentencing law by 1918. And, since the early part of the
century, the concepts of probation and parole have developed in -conjunction
with the concept of indeterminate seritencing. Under indeterminate sentencing
the penalty was often not fixed at the time of sentence, but later, often much
later, by -a parole board.  This is changing: the trend is now toward a
narrowing of the range of permissible punishments, toward fixing the penalty
early and, thus, toward a greater degree of determinacy in sentencing.

These trends have come from three general types of criticisms about both
The Flrst set of criticisms concerns procedural
The second criticism centres

sentencing and paroles
issues, issues of 'due process and fairness.
on the uncertainty experienced by an offender who must go to prison without

knowing when he or she will be released. g It is argued that this is

counterproductive to rehabilitative aims.” . Moreover, it is argued, this

The third: genéral type of criticism is that the

system simply is not effectlve./ﬁThere is a large volume of literature about

the rehabilitation model “and-“whether or not it does work.  Much  of the

research may' easily be questioned, and "indeed has been recently in the United
States by a panel on rehabilitation‘research from. the National Academy of

Sc1ence whlch came to a. conclu31on that » dlffers s1gn1f1cantly From what we

have ‘been readlng For several years. ?v‘ :

Their main conclusions were:  one,- that the"effectivenesg of - the
rehabilitation model has not been properly researched,,and two, that treatment
programs have been 1mplemented with: llttle regard for the 1ntegr1ty of the
concept and without due attention”to the requ1red ‘strength or "dosage“ of
treatment. ‘Given the methodological flaws' in the research that has been“done,

the ;panel concluded that we cannot inform policy from what 1s now known about'

rehabilitation.

We do ‘not yet know what the trends in sentencing and parole, which are

the product of criticisms about the rehabilitation model will bring. - This is

all still too recent a phenomenon.
suggest that these trends have 1ncreased the time served by offenders in some

places.

Three general solutlons have been proposed for the problems 1dent1f1ed by
critice of the system.» The first is f1xed-sentenc1ng

s

There 1s, however, some evidence to

that is,y - sentences -
Flatly ~fixed: elther by the 1eglslature or - by the Judlclary at the tlme of“V

2

&\a”

' presumptlve parole.

s extremely important to monitor .what is happening.

. . o

sentencing. A related, if somewhat different concept, is that of mandatory
sentencing. In a number of States new legislation has been passed for

mandatory sentences or mandatory minimum sentences which .Teduce, if not
altogether eliminate, discretion. In my State, New Jersey, a mandatory
sentence of two years has been passed recently for any property offence that
lnvolves possess1on of a weapon. This is one proposed SOlUthﬂ.

The second solutlon is referred to ‘as .presumptive sentenc1ng or sometimes
«This means that there is an assumed sentence for a given
offence but with some leeway. The sentence might be increased (the phrase in
Callfornla is "enhanced") or decreased for @ specific reason. Thus, some
discretion exists but not as_much as before. ’ ,

~Jhe third general solution advocated is  the development and
1mplementat10n of guidelines for both sentencing and parole. For example, the
United States Parole Commission®operates accordlng to procedures that seek to
structure and control discretion without remov1ng it. Guidelines are an
attempt to provide a middle ground between discretion and control. That is to
say, d1scretlon is a necessary element of sentenclng, glven the complexity and
varlety of offenders and their behav1ours, but it must be controlled.
According to this approaoh people may ‘be qualified to exercise discretion but
‘they also have to be able to provide reasons for their decisions. ThereFore
a-more open system, one that makes policy publlcly known and open to cr1t1c1sm
and debate, is part of thlS oolutlon. f
The three trends I have discussed are bound to ‘have major consequences
not only for offenders and correctlons systems, but for all of us. While it
is" too early to know exactly what these‘consequences will be, I think that it
If the predlctlons are
correct, . ‘the current. trends toward flxed or mandatory sentences - and

presumpt1Ve sentences w1ll increase overcrowdlng in our prlsons.

There. are very great problems in deoldlng how to manage the problem of

’ OVercrowdlng durlng a tlme of fiscal restraint such as® the one we are

experlenclng.~ There are many empirical questlons related to these issues that
ought to be tested and there are ways available to test them. - I think we

“should be urglng that the situation be monitored closely to ‘ascertain whether
we. are mov1ng toward a greater degree of Justlce and effectlveness."

Dav1d Rothman recently suggested that the current trends in sententlng

\hmay be part of a more general :social trend in the United States. He suggests
" that, cins the heyday of the 1ndeterm1nate sentence and- the rehabilitative

1deal ‘everyone assumed that the treaters and the: treated were on the same
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side.  But the current generaticn of ‘reformers question whether the
h'paternallsm of the state should be trusted. ‘Rothman argues that the trends If
k have been discussing have emerged' from-a concern about the issues of equ1ty.f‘
and" fairness, and that probably they are. taklng us in the right dlrectlon,
that is, toward increased fairness and equlty. - But he suggests that, »
proposing these reforms, this generatlon of reformers has inadvertently pltted
rights against needs. He suggests Further, and I agree with “him, that the’
1challenge now is to achleve reforms that might increase Falrness ‘and equ1ty
while, at the same time,. preserving our ability to prov1de needed correctlonal

PAROLE AND DISCRETION IN THE U.S.S.R.

services to offenders. © : . R R Peter H. Soloman Jr.

Professor of Political Eeonan9 . :
University of Toronto’ ) ; , -
e ‘ . Toronto, Ontario g ~ ' o
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 The: history of parole invthe U.S.S.R. demonstrates that, without
_clear dlrectlves from. the central authorltles, ‘prison and parole . ﬁ
officials will be Forced to’ make dec1810ns without gu1dance, to set. g

LR

e e b o st S T TS U S

their own prlorltles and they: may well do-so capr1c1ously. In the ; L g

. , Sov1et Union, " extraordlnary laws' and directives have frequently o ~ ‘% :
| . glven policemen and Judges the: opportunity to enforce the law virtu- c <
» B ally as they see fit. In the case of parcle, a long series of ambi- S i

-.guous and at - tlmes éohflicting dlrectlves have shown -how easily the e

system cam be subverted when there is no- clearlstatement of 1ts R "t
- PUFPOSB'l,j»‘f ' $‘~‘v‘ ' L ik : !
_ < Iam golng to restrlct myself to dlscretlon and parole in the Sov1eb !
: Unlon and not try ‘to go very far beyond that. Needless to say, I am speaklng o %”
“as-an out31der.‘ I spent a year in the Soviet Union doing research on penal v 2
_policy:making and I have been back: other times. I do not have first hand in-
: -~ . formation about how ofF1c1als in prlsons are. actually making decisions, but I
S ' ,{fav-ﬁ e think a falr amount can reasonably be" 1nferred From ‘what I have observed ofp
Sl e e © . the system. : ' ;i

s . o ~
"0'\‘ =

» 1 would llke to use the checkered hlstory aof parole ln the u. S S.R. to
-1llustrate a 31mple, obvious but nonethel\ss 1mportant proposition.- If
: p011t1c1ans or central authorltles wish to gu1de or- -ditect - the exer01se of
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dlscretloo by off1c1als, and usually they -do, the pollt1c1ans must supply
those off1c1als with. clear directives and clear ‘guidelines and must avoid

SRS

.making demands which have contradictory 1mp11catlons. Otherwise, the of fi-

cials will be forced to take decisions w1thout guidance, to set their own
prlorltles, -and they may well do that caprlclously In the Soviet Uniony and
one expects, in other authorltarlan states as well, thls‘has hsppened all too

- often. In the Soviet Union, for example, spec1al campaigns and extraordinary

laws and directives frequently give policemen and judges ‘the - opportunlty to
enforce the law virtually as they see Flt. These things can probably happen‘

in democratic countrles as well

In the Soviet context, parole has always referred to conditional early
release without superv131on. Twice -in Soviet history, politicians have re-
sponded to the desires of penologists and mandated a sophisticated .plan for“
conditicnal early release, plans which required prlson officials, comm1ss1ons~‘
and judges to release prisohers on an assessment  of their progress towards
rehabilitation. But in each 1nstance the of ficials were Forced, in time, to.
respond to other pressures deriving from the same pollt1c1ans economic
pollc1es, pressures which undermined the officials’ reliance -on penologlcal
con81deratlons in rendering dlscretlonary Judgements. ; :

~Although the Czarist government he31tat1ngly allowed the establlshnent ofd///
a modest parcle scheme in 1909, it was only under the Bolshewiks that Russ1a

acquired a system of early release with, broad ellglblllty Captlvated by the

‘progres31ve penology of the day, Bolshev1k polltrcans tried to lntroduce in

their pr;sons the progresslve stage system ' of which early release was the
ultimate reward.. In theory; %he prlsoner had to demonstrate good behaV1our
pbefore being released and a special commission in each province was supposed
to screen ‘the* recommendatlons for parole that were forwarded by prlson author—
ities. In practice, however, nelther prison off1c1als nor the commissions had
the chance to makebgudgements. ‘Reeling under the pressure of overcrowded -
prlsons, itself a reflectlon ‘of the new commltment to pOllCB petty crime, &nd

the absence of  funds for new prisons, prison: offlclals paroled ‘almost every

offender "as ‘soon as he became 1egally 1g1ble “the commissions simply prov1d—
ed the necessary rubber stamp.” Moreover, pollt1c1ans tried to ease the. pres-
sure with’ frequent amnestles; through Whlch many offenders galned release even
earlier than: they would have 1f paroled SR :

R = e i
L7, : i .

In the 1930s, when SOV1et pr1sons and. camps ‘assumed an economic role and -
their numbers 1ncreased dramatlcally, the pressure to parole every. prlsonerC,
dlsappeared. ~Prison: off1c1a13uwere still not free to. base dec131ons about
early release on penologlcal con31deratlons alone. ‘Now that the. effectlveness

- of penal 1nst1tut1ons was Judged accordlng to thelr productlve output (the

E

’ e“‘,

o “penal practlces began to ‘respond “to new .economic pressures.

-3 -

v prison was after .all part of‘indUStryy, ‘the officials Found -it expedient to
use early release as a reward for hard work, regardless of whether prisoners )
-ghowed signs of rehabilitation. Parole remained a parft of Soviet law until

-1939 however, in practice, officials replaced it with a system of labour day
accounts ' in which one day ofﬁproduct1ve work counted for two days of the
- ‘sentence, sometimes even for three. Release according to labour day accounts

* involved the exer01se of discretion, it is true, but not of the sort which

penologists had in mind when they de31gned parole. It might be arqued that
Soviet politicians. tacitly supported the replacement of. one principle of

discretion by another, but the message which they sent to prlson of ficials was
‘ amblguous. . B ' :

The second attempt to establish a parole system in the U.5.5.R. came

after Stalin's death. ‘As one part of the liberalization of thé criminal law,

in reaction to Stalin's excesses, Soviet leaders re-established parole in

1954. They allowed Jurlsts to develop a sophlstlcated system of eligibility

and principles for parole decisions, ‘all of which were in operation by the end
of the decade. At ‘the prompting of penologists, the alternative scheme of
release by labour day accounts was officially abolished. ' By the mid-1960s,
the new parole system was well established. But it then became a prime target

~of criticism in a new surge of<law and order sentiment, and this in turn led

to some tightening of the rules for parole eligibility and the development in
law of even- more- sophlstlcated criteria for parole decisions. The criteria

1ncluded ‘the particular crime. commltted the crlmlnal record, and evidence of
rehabllltatlon. P AR o ST : @

Yet at the very ;time that the Jurlsts were elaboratlng these ref1nements,

o In 1964, a
semi-secret ‘edict to the Pres1d1um of” the Supreme Soviet established another

,varlatlon of parole,' a system called "cond1tlonal Telease’ for’ work: on
construction 31tes" :

‘The' purpose of this new measure was clear enough It
Was to supply convict labour for ‘large constructlon progects in réemote areas,

careFully accordlng to the offender' s crnme, his record and his behaviour in
prlson, the new (nandlt ional - release could be applled to: the overwhelmlng
magorlty of" prlsoners early in thelr tems, as long as prlson oFF1c1als SO
declded and the prisoners agreed.. "There were very few exclusions, Murderers
and some people  with partlcularly ‘bad ‘records were exempted® but . almost -
everybody, including people who' would normally be paroled enly after serving
three-quarters of their ‘term,- could be sent off after serv1ng less than a

quarter of the term under thlS system of cond1t10nal release. ERRRE s

Jal s
. TEATY N . . R -
LT AT n s R . . ) .

for example, for the constructlon of the Balkal Amur Railroad, and the opening’ o
_of the s Tiumen 01lf1elds. ‘Unlike parole, which was upposed to be rationed
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- One can safely assumeb‘that the number of persons  awarded conditional
release for work on construction sites was controlled by lsbour demands rather
‘than by the success of the prisoner's rehabilitatioh.  As a result, both the
; type” of early release that a particular prlsoner would receive -and its
'5 rationale became unpredictable and remained ‘so -for a number of years. ~The i
ambiguity was for the most part removed in 1977 when conditional release for. '
“work on constructlon sites was. upgraded 1nto what is now called "condltlonal
release ‘with conpllsory labour a331gnment"' This was pub1101zed as ‘a’.
rogr9351ve penal megsure, as a form of gradual decarceration which was to : L
accompany a new. sanction known ‘as "suspended sentence with compulsory : _ ; .
 lsbour".  The demand for convict labour had reached the point that Soviet - o o : j' ' SR o o ey

'ﬁ

authorities decided to despatch most pr1soners to constructlon sites. R

hl

According to the testimony of a-particularly reliable penologiSt,'almost i ~ WA ‘ o s } ) : T ‘ B . A
every prisoner became a beneficiary of the new: version of conditional release, S : ‘ : . '
so that, to quoté Mikhlin,. "Work on construction was converted?into a stagenoﬁi
punishment for persons deprived of their freedom". As Mikhlin depicts it ,
almost everyone sent. to a prlson or colony would, after a quarter, third or l‘ydulg
half of his term, be sent to a construction’ site, where he would be compelled , 1 4
to work and to perlodlcally report to the pollce.i : ' R £

i What effect did ‘this have on the Soviet”prison official committed to DR bryt ‘ G o ‘Q ST ’ S e /ffap
choosing candidates for‘parole on the basis of penological considerations? B : ‘ S ‘ ' ‘ : :
The bulk of his clientele now dlsappeared from his control long before they
B ' became legally el1glble for parole. His exercise of - dlscretlon was restrlcted
i DT to prisoners with terms too short to involve a transfer to constructlon‘sltes
and- to the few invalids not sent to the construction sites.. Admittedly; the : o _ , »
- new law did allow convicts who had compiled good work- records ‘on the -} & o g : - S _ R O ST B : ' n : 1
construction: sites. to apply for parole. However, the criteria, for parolé and - : ‘ ' PRRER 3 ‘ ' ‘ ' : ’
its admlnlstratlve organlzat1on remained obscure. My 1mpre531on is that no
one was app01nted to this task. The convicts eligible for parole are often in -
places where there are no penal authorltles, there is only the local polloe, :
and I doubt very much that they are be1ng released early. e

o

It is dlfflcult enough to galn the compllance of offlclals maklng
dlscretlonary decisions when pollt1c1ans - supply clear gu1de11nes‘ ando
consistent crlterla., The Soviet exper1ence w1th parole demonstrates how -easy

;1t is to 'subvert a system of dlscretlon by 1ntroduolng confllctlng pr1n01ples
1nto the ch01ces that one expects off1c1als to make.‘a
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