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Projeet Summary

Description of the Evaluation

During 1979 and 1980 an experimental public defence
office was established in Burnaby, British Columbia. The
office was run by the Legal Services Society of British
Columbia, an independent society with the mandate to deliver
legal aid in British Columbia. The office was set up to
determine the feasibility of introducing staff criminal
defence offices within the Province. Currently most
eriminal legal aid in British Columbia 1is delivered by
private lawyers paid under a fee for service tariff.
Payment for 1legal aid under a fee for service tariff is

The experimental public defence office was structured
within an evaluation framework. The project was evaluated
during the two year experimental operation. Prior to the
opening of the office an evaluation was designed. The
office was run under an on-going evaluation strategy.
Information was collected during the two years of
experimental operation. This report presents some of the
results of that evaluation.

There were six major goals in the evaluation:
- Analysis of the relative effectiveness of a publie

defence mode and a judicare mode of delivering
criminal legal aid;

- Analysis of the relative costs of delivering legal
aid under the twc modes;

- Determination of elient satisfaction with public
defence counsel and judicare counsel
representation;

- Analysis of the time spent by lawyers providing
criminal legal aid and an analysis of the existing

- Determination of the relationships which develop
between criminal staff counsel, Crown counsel and
judges.

- Projection of the impact on the private bar of the
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introduction of a broader network of eriminal
defence offices.

The results relating to each of the major goals in the
evaluation analyses, and an overall summary, are presented
in separate reports and are available upon request. A list
of the titles of the reports are given at the beginning of
this report.

This report examines the tariff structure in British
Columbia and generates some preliminary time norms for
eriminal legal aid services. A brief summary of the actual
evaluation experiment and the results of the other major
segments will be presented before the tariff analysis is
reported.

The Publie Defence Office was a small ecriminal 1legal
aid office set up near the provineial court in Burnaby. The
office staff inecluded three full-time staff lawyers, a
paralegal and a secretary. The office functioned as a
general, non-specialized, criminal defence office. All
lawyers handled all types of criminal cases. All lawyers
handled all appearances, from first appearance through to
disposition. All lawyers provided duty counsel services.
The paralegal supplemented the lawyers' duties by
interviewing clients, assisting lawyers, and providing entry
point social services for clients by making referrals to
social agencies.

The office structure was representative of the
structures which most likely could be set up in other cities
in the Provinee 1if the public defence mode of delivering
legal aid were more widely adopted. Most cities in British
Columbia could only support small offices such as the office
in Burnaby.

The evaluation of the public defence operation involved
a comparison of publiec defence counsel cases with cases
handled by judicare counsel in the Rurnaby, New Westminster,
and Vancouver Courts. The publie defence counsel primarily
represented clients in Burnaby Provinecial Court. To a
lesser extent, they acted for clients in the County and
Supreme Court in New Westminster. For comparison purposes,
two groups of judicare cases were used. The Public Defence
Office in Burnaby did not handle all ecriminal legal aid
clients in Burnaby. Some clients were referred to private
counsel. The cases referred to private counsel were used in
the evaluation. These cases were heard in the same courts,
Burnaby Provinecial Court and New Westminster County Court,
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as the cases handled by publie defence counsel. Cases
handled by judicare counsel in Vancouver Provineial, County
and Supreme courts were also used for comparison purposes.

Summary of Effectiveness Analysis

Clients of public defence counsel and judicare counsel
received guilty outcomes at about the same rate, but there
were differences in the procedures which were used to reaech
a determination of guilt. Public defence counsel pleaded
their clients guilty more frequently than judicare counsel.
Judicare counsel went to trial more often. However, when
guilty pleas and determinations of guilt were combined,
there was little difference in the overall rate of guilty
outcomes for the two modes of delivering legal aid.

There were differences in the patterns of sentences
received by public defence and judicare counsel clients.
Public defence counsel clients received fewer jail sentences
than elients of judicare counsel. As something of a
balance, judicare clients received more stays of proceedings
or withdrawals of charges.

Publie defence counsel engaged in more discussions with
Crown. The discussions resulted in more guilty pleas and
Crown recommendations for sentences. The overall pattern of
justice under the public defence mode was one of more
negotiations, more guilty pleas, but fewer incarceration
sentences than under the judicare mode. Differences in
pleas, negotiations and sentences occurred within generally
similar total patterns of guilty and non-guilty outcomes.

Sunmary of Relative Costs

Under the experimental structure in Burnaby, the
average costs per case for publie defender cases was $9 more
than for judicare cases in Burnaby, but $25 1less than
judicare cases in Vancouver. The average cost for judicare
cases in Burnaby was $225. In Vancouver the average was

$264 per case. The average cost for public defender cases
was $235.

The Burnaby Office was a three lawyer office, a size
similar to what could be set up in other British Columbia
cities if the public defence mode of delivering 1legal aid
were expanded. Because it was a small office, average cause
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costs were susceptible to fairly large variation with small
changes in caseloads. If Burnaby public defender case flow
figures were 1increased one case a month, there would be no
appreciable difference in average costs per case for the two
modes of delivering legal aid. In faet, the public defence
mode would be marginally less expensive. It should be noted
that, if caseloads fell much below the level the office
experienced during the experimental operation, the operation
would become cost inefficient. Caseloads fluctuated some
month to month. The fluctuation in caseload in the Criminal
Defence Office in Burnaby was the result of internal
management decisions and some variability 1in application
rates. The Publiec Defence Office did not handle all
criminal cases in Burnaby, some were referred to private
counsel, The decision to refer was made when the director
of the office believed the staff lawyers were fully booked
or when co-accused confliects occurred or when another lawyer
was already acting for an accepted applicant. Caseloads
could be increased or decreased. For a small public defence
office to remain cost efficient, at a local 1level of
analysis, caseloads would have to be maintained.

Analysis was also performed to project costs under
increased tariffs and under projected staff salary
increases. Generally the staff model of delivering legal
aid was found to be cost competitive with the judicare mode
under expected tariff increases.

A small publiec defence operation appears to produce

similar case costs to judicare delivery of legal aid. A

staff operation permits monitoring and predictions of cost.
If caseloads are maintained there is no apparent cost reason
for the Legal Services Society to choose one mode of
delivery over the other. As noted in the effectiveness
summary, there were differences in how cases were handled by
the judicare and publiec defence counsel. Publie defence
counsel clients were given terms of imprisonment less
frequently than judicare clients. If correctional costs are
considered, the publiec defence counsel mode is much less
expensive. For every 1000 legal aid cases, the correctional
saving produced by reduced incarceration costs could be over
$200,000.

Clients of publie defenders and judicare lawyers were
both reasonably well satisfied with the performanece of their
lawyers. Neither mode of delivering legal aid presented
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major problems in client satisfaetion. If anything, clients
of public defence lawyers were marginally more satisfied
with the services they received.

Summary of Time/Tariff Analysis

The average time spent on a case by a publiec defender
was 5 hours and 40 minutes. The average time spent by
judicare counsel was around 7 hours. The major component of
time spent was time travelling to, waiting at, and appearing
in court. About 4 hours were spent in court-related
activities by judicare counsel per case. About 1 hour was
spent with eclients; little time was spent in preparation or
doing research.

The -equivalent hourly rate (tariff payment/time spent)
received by judicare counsel was $34 per hour under the 1980

tariff. Lawyers received approximately the same equivalent
hourly rate for major tariff services. Cases whiech ended by
clients' "failure to appear", guilty pleas, stays and by

trials were paid at the same equivalent hourly rate.

Summary of Public Defence/Court Relationships

It was generally felt by judges and Crown counsel in
Burnaby that the presence of public defence counsel in the
court improved the quality of justice for legal aid clients.
Crown, 1in particular, felt that the presence of public
defence counsel made their job easier. Both Crown counsel
and the judges felt free to call upon public defence counsel
to perform "on the spot" legal servieces for individuals.
They saw them as part of the court system and their general
availability as a major strength of a public defence office.

Public defence counsel felt that Crown was willing to
give them good "deais" for their clients, better than the
"deals" given for eclients of judicare counsel. Crown,
defence and judges all believed that this improved ability
to communicate and obtain good sentences was the result of
defence counsel being present in the court regularly, not
the fact that the publiec defenders were staff counsel.
However, during the course of the experimental operation of
the office, Crown became aware of the fact that private
counsel were not present in court as frequently as publiec
defence counsel, so that a close working relationship could
not develop with private counsel.
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The public defence counsel, while acknowledging that
Crown made them offers which were very good for their
clients, gave the impression that they did not 1like the
feeling that Crown or judges would call wupon them for
special services such as stand-in representation in court or
impromptu discussions with accused persons. The pattern of
open accessibility of the publiec defenders whenever in court
which Crown and the judges liked was not uniformly liked by
the public defenders.

Publiec defence counsel, if they are to remain
independent, mus t have their independence continually
reinforced by the Legal Services Society and must learn ways
to 1limit their accessibility for general, non-duty counsel,
court representation services. Under the current
arrangements, it was generally agreed that the quality of
defence had greatly improved, but that publie defence
counsel are likely to burn out rapidly.

Summary of Distributional Impact Analysis

It would be possible to set up several small publie
defence offices in the Province without having a major
impaet on the private criminal bar. There are about 1,000
lawyers in British Columbia who accept ecriminal legal aid

cases, Most of these, however, handle only a few cases at a

time. Only six lawyers in the whole province average as
many criminal legal aid cases as staff counsel did in
Burnaby. Only 1.4% handle more than 12 cases per month, and
only 21% handled more than 1 case per month.,

Small eriminal legal aid offices could be set up in 10
communities in British Columbia without any substantial
economie¢ impact on the practices of most lawyers. A ten
lawyer office could be set up in Vancouver without much
impact on the eriminal bar.

Overall Summary

The evaluation study found that:

- Public defence offices can be introduced in the
Province in a limited way without disrupting the
practice of most lawyers;
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- Cliepts were generally well pleased with both
publie defence representation and judicare
representation;

- Court personpel in Burnaby were well pleased with
what was viewed as an improvement in the quality

of justice in the court after the introd i
: uct
public defence counsel; tonof

- The type of representation provided by publie

defence counsel differed from the type .
judicare counsel; ype provided by

- Under a public defence mode there were more guilty
pleas angd fewer trials, The overall guilty rates
(fognd guilty plus plead guilty) however weré
similar, but clients of publie defence céunsel

regeived fewer jail terms than judicare clients;
an

- Under the fee for serviece tariff in operation at
the end of the experimental period judicare
lawyers received an effective rate of $34 per
hour._ The tariff was increased after the
experimental project ended.

A public defence mode for deliverin i ithi

U T g legal aid with
tpe Proylnce could bg Introduced in a limiteg way. It wouig
lékely improve both judges' and Crown counsels' perception
of the quality of defence representation in court. Based on

the experience in  Burnab eli
dissatisfied. ¥s lients  would not be

The introduction of a publie defence mod imi
N e of criminal
!ega} services, however, would produce more negotiated
Justlcg gnd fewer trials. It would also most likely produce
fewer jail sentences for those convicted.

Maintaining the cost-effectiveness of offi
require monitoring of caseloads and maintenancglgﬁsmizggig
workioads, Small offices would rapidly become cost
inefficient if workloads were not maintained. With a publie
defence systemz the performance of staff counsel would also
have.tg be monitored. With a more limited number of lawyers
providing eriminal legal aid, the presence of a staff lawyer

-~
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who received worse outcomes for his elients than other staff
would have a more profound impact on eriminal

representation.

The introduction of a public defence office in Burnaby
was seen as an improvement in justice by court personnel,
ineluding Crown counsel and judges. The introduction of
eriminal legal aid offices in other parts of the Province,
if done within a more general judicare system and operated
with the necessary monitoring, should improve the quality of
justice generally.

TARIFF ANALYSIS

1. Summary of Tariff Analysis

Data gathered in the evaluation of the public defence
operation in Burnaby were used to develop preliminary time
norms for criminal legal aid representation, to analyse the
existing British Columbia tariff and to explore, generally,
the costs of other generic tariff structures.

1.1. Time Norms.

The average total time spent on a criminal legal aid
case in Vancouver was 7 hours. Of this time over 4 hours
was court time, including travel time, time waiting at

court, and time appearing 1in court, Judicare counsel
averaged around 1 hour and 20 minutes with clients, under 30
minutes in legal research and about 25 minutes in

preparation of submissions and examination of witnesses.
The remainder of the time was spent on a variety of
administrative and legal duties. Court time dominated total
case time,. Preparation and legal research took relatively
little time.

The current tariff in British Columbia was analyzed to
determine the equivalent hourly rate earned by judicare
lawyers. The average payment was divided by the average
number of hours per case, to compute an equivalent hourly
rate. Across all cases and procedures in 1980, judicare
lawyers were paid at a rate of $34 per hour.

Sl i) B
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1.2. Tariff Analysis.

The time norm analysis .
types of tariffs: Y was used to explore four generic

- Block service tariffs;
- Time tariffs;

- Seriousness tariffs;

- Experience tariffs,

1.3. Block Service Tariff.

A block service tariff pays law ers f j i
delivered. It pays for tria?s? gui¥ty p?;a?aJo;t:§EVI:§s
otber services 1n blocks. A trial block paymeﬁt covers the
trial apd al} appearances, meetings, research and
preparation which 1lead up to the trial. Similarly guilt
plea, stay, and other major block service fees ecover a1¥
appearances and all preparation time. The British Columbia
tarlff 1s basiecally a bloek tariff. 1t pays for major block
services, but makes some adjustments for the number of
appearances in a case if the number is exceptionally high.

_ Equivalent hourly rates were calculated f j
billable _categories of cases which ended ino;ta;Ze ??i:r
plegs, trials, or with the client failing to appea; d ThZ
egu;valent hourly rates for these categories weré uite
similar. The rates did not vary much from categorg to
category. The tariff struecture in British Columbia does

not, basically pay more for an :
service than aﬁy other. y one type of legal aid

1.4. Time Tariff.

All tariff structures implicitly or explicitl
}?nggy fgr time spent. A time tariffy struciure eip?};?Tg;
! : Ime spent with fees by paying for billed hours, not
ervices. Qaseq on the average time spent by lawyer; on
cases, projections were made about the per case costs of
time tariffs based on different hourly rates.

At an hourly rate of $30 and the \
ancouver average of
h?urs per case, the average billing would be $210. %his iz
gsgse to the.acgual average billing. At an hourly rate of
s the billing would be $350 or $140 more per case. 1If

the hourl i
would be ¥4;gfe were increased to $70, the average billing

el . L
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1.5. Seriousness Tariff. ' providing legal services was compared with actual services
proyided to determine whether the existing British Columbia
Seriousness tariffs are modifications of bloek tariffs ! : tariff is a balanced, reasonable, means of paying lawyers
where fees are higher for more serious offences. It is for services.
assumed that more time is spent on more serious offences 1 ‘ ] o
and, consequently, the fee for services rendered on serious i f The amount of time spent by judicare and public defence
cases should be higher. The time norm analysis supported : ; counsel on various legal defence act}v1t1§s, and the total
this assumption. More time was spent by lawyers on violent 1 1 amount of time spent on a case, were identified for cases
offences and less time on property and other offences. ! j whieh ineluded various types of offences, and various legal
About 12.5 hours were spent on violent offences in ! : outcomes. Compar1son§ were made across three groups of
Vancouver. Four and one-half to 5.5 hours were spent on the . : lawyers: Burnaby Judicare counsel; Vancouver judicare

counsel; and Burnaby public defence counsel.

nseen

other types of offences. There is justification for paying

| more for serious offences. , . . .
| : Using observed times for various defence activities,

r 1.6. Experience Tariff. : for various types of offences, and for various outcomes,

| = £ ] four model tariff structures for case-by~-case payment were

: Experience tariffs pay differential fees based on the § proposed.  These models were then used to explore the

. experience of counsel. More is paid to more experienced ; ;rade-otfs In costs to legal aid and income to lawyers. The
counsel, It is assumed that more experienced counsel leave ; our models were:

! the legal aid field because of the low rate of return on
| their time, and that increased fees would keep more of the 5 V . .
| experienced lawyers in the pool of available legal aid | : - payment according to time spent;

counsel. ‘ ; - payment according to legal defence service
f rendered;
In Vancouver, it was found that more experienced i | - payment according to type of offence; and )
‘ counsel averaged a higher total case time than less f - payment according to  counsel's professional
k experienced lawyers. The break point between high : » experilence.

experience and low experience was set at 4 years practice of
criminal law. More experienced counsel spent, on average, 2 :
hours more per case than less experienced counsel. The more :
experienced lawyers, while having the same rate of trials as

The first section of the tariff analysis discusses the
general characteristics of the four tariff structures. The
less experienced lawyers, averaged 1 hour more in court time : tarlff formulation used in Briti§h Colgm?ia is thgn
than less experienced lawyers. The more experienced lawyers ‘ described. Next, the results of the time/activity analysis

also spent more time preparing for court. : are presented, and finally, the alternative tariff
: formulations are discussed.

e AR S o e nrs e

With a block tariff structure, more experienced lawyers :
are paid a lower equivalent hourly rate than less .
experienced lawyers for handling similar cases. The British 3. Types of Tariffs
Columbia tariff has a built in economie disinecentive for
experienced lawyers given current practice patterns. . .
2. Introduetion A time tariff simply pays counsel according to the
L. amount of time spent on a case. In its purest form, such a
formulation makes no assumptions about expected time per

The primary goal of the evaluation was determining the activity, but rather pays counsel a fixed amount for each
relative effectiveness of the publie defence mode of hour billed.
delivering 1legal aid compared with legal aid delivery by ¢ )
paying private lawyers under a tariff. The evaluation ‘ ‘ Fee for service payment schedules define the payment
design, however, made it possible to look at the tariff appropriate for _blocks of services. Blocks of services
structures used to define the conditions of payment in a cluster some primary legal defence activitiy, such as

judicare legal aid system. Time spent by counsel in representation at trial or guilty plea, and secondary

A

e e s & o




T T

e i >

12

activities such as consultation with clients and preparation
time which are necessary to perform the primary aectivity.
In this payment approach, secondary legal defence activities
are not separately billable. A certain amount of the block
service payment is expected to account for these secondary
activities. A differential fee schedule for various blocks
of services reflects an expectation that some clusters of
legal services, suech as trials, require more time for
primary and secondary activities than do others.

Tariff schedules can be formulated according to the
seriousness of offences within a case., It is assumed (and
occasionally empirically demonstrated), that more serious
offences require more activity on the part of defence
counsel and so warrant higher payments. Legal procedures
are usually more involved for more serious offences. More
serious offences are prosecuted in higher courts, and case
processing in higher courts is more elaborate and therfore
slower. Trials of serious offences involve more evidence,.
Juries are more frequently used. When convietions occur,
judges more often order pre-sentence investigations. Higher
payments for serious offences represent indirect payment for
inecreased lawyer time.

Tariffs can be varied according to the degree of
counsel's professional experience. Tariffs  which pay
differential fees according to counsel's experience are
designed to keep more experienced lawyers within the legal
aid system. Under these tariffs, it is assumed that more
experienced lawyers provide superior legal defence, and that
their talents should be available to clients of legal aid
services. Certain assumptions, whiech are generally not
tested, are used to justify experience differential tariffs.
It is assumed that: 1)legal aid primarily attracts lawyers
who are recently admitted to the bar; 2) lawyers with more
experience tend to decrease their legal aid case 1load,
inereasing their proportion of higher paying non-legal aid
cases; and 3)lawyers with more experience can attract more
non-legal aid cases and have a higher income than lawyers
who do not take non-legal aid cases. Experience tariffs are
designed to produce an economic incentive that will keep
experienced lawyers in the legal aid delivery network.

Experience tariff schedules can be used in conjunction
with either time or block service tariffs. More experienced
counsel can be paid higher fees for blocks of services, or
can be paid more for the time they spend on a case.

e
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4. The British Columbia Legal Services Tariff

Lawyers in private practice who represent legal aid
clients in British Columbia are paid under a modified bloeck
service tariff. The tariff schedule defines fees for
specific groups of services which a lawyer might provide for
a client of eriminal legal aid. Lawyers are paid for major
services such as trials or guilty pleas. Individual
meetings with clients, legal research, court appearances to
fix court dates, are not billable servieces, but rather are
considered sub-services, or expeeted parts, of major
services. The full tariff appears in Table 4.1.

The block tariff schedule used in British Columbia pays
different fees for the same defence service performed at
different 1levels in the judicare system. Lower fees are
paid for work in the Provincial Court, higher fees for work
in County Court and Supreme Court.
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Table 4.1

Legal Services Tariff of Fees, 1980

Guilty Plea o § 85.
Trial at Provincial Court $180.
Preliminary hearing . $1§0.
-each additional hearing $120.
Jury trials before the Supreme
or County Court of B.C. $230.
-each additional day $180.
Bail-Supreme or review by 20
County Court $120.
Bail Provineial Court $ 85.
Stay $120.
Adjourned $ 25.
295.
Appeals $
p—each additional day $180.
Court of Appeal on Sentence $120.
-each additional day $ 60.
Stated Case $180.
Appeal Interviews $ 30.
Extraordinary Remedies $230.
Supreme Court of Canada $3sg.
-subsequent days $230.
Transfer Application in .
Juvenile Court $120.
Visits for Penal Institution $ 25.
Written Argument $ 85.
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5. Time/Aetivity Analysis

In order to discuss the current tariff and possible
future tariff modifications, it was necessary to determine
how mueh time defence counsel spent on defence activities
for various types of cases. Judicare and publie defence
counsel participating in the evaluation of the Burnaby
Criminal Defence Project completed activity 1logs for many
cases included in the study. Eight hundred and ninety-three
logs were collected. The logs were ongoing, event-entry
logs, designed to be attached to a file. Information was
collected about several classes of activities:

- Court appearances;
- preparation time; and
- Case administration.

Court appearance time was actually composed of

three
types of activities:

- Travel time to and from court;
- Waiting time at court; and
Actual time spent before the eourt.

Private judicare counsel found it difficult
separate time log entries for the three
related activity, and did not do so.

to produce
types of ecourt

Preparation time was subdivided into four activities:

- Time with elient;
- Legal research time;

- Preparation for examination of witnesses and of
submissions;

- Other time such as phone calls,

and writing
letters.

Case administration was divided into three activities:

- Time spent on legal aid referral form;
- Time spent on evaluation study forms;
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- Other administrative activities.

A category for evaluation related time was included. This
category covered the time spent on evaluation study forms.
It was ineluded so it could be subtracted from the total

time. on a case, giving a better estimate of time spent
outside the study.

The time and activity data colleeted for public defence

and. judicare counsel were used to make three major time
estimates:

- Time per case and per activity for Burnaby publie
defence counsel;

- Time per case and per activity for judieare
counsel acting in the Burnaby court; and

- Time per case and per activity for judicare

counsel acting in the Vancouver court.

. In interpreting the results that follow, it is
Important to make a distinetion between average times which,
In absolute numbers, are different and average times which
are statistically different, There was substantial
variation in time spent on individual cases. All three
groups of lawyers, Publie Defenders, Burnaby judicare
lawyers, and Vancouver judicare lawyers, had some cases
which took many hours and others which took little time.
Because of this variation in the work time reported from
case to case, it is important to view the average times
presented here as estimates, not absolute figures.
D}fferences of, say, five hours and five hours and fifteen
minutes mean little. Only large differences should be
9onSIQered important. Statistical tests were used to
identify important patterns from the ecease information.
These tests are reported in the technical appendix. Only

substantiated patterns are disecussed in the body of the
report.
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7. Total Case Times and Time per Aciivity for All Cases

For each defence type the total amount of time spent on
a case, and the time spent on each activity, were averaged
over all cases included in the study. In addition to
average times, the time spent on each activity was expressed
as a percent of total case time. This was done to help
describe how each defence type allocated time amongst the
various case actvities. Total case times, time spent on
each activity, and percentage allocation of total case time

amongst various activities were compared between public
defence counsel and judicare counsel in Burnaby and
Vancouver. The times and percentages are presented in Table
7.1.

Table 7.1

Average Total Case Time

Burnaby Vancouver Burnaby
Judicare Judicare Publie Defence
- Case Time
(Hours: Min.) 7:46 6:55 5:36

8. Total Case Time for All Cases

Burnaby judicare counsel averaged the longest amount of
time per case; around 7 hours and 48 minutes. Vancouver
judicare counsel averaged less time on a case than did
Burnaby judicare, but spent more time than did the Burnaby
public defence counsel. Vancouver judieare counsel averaged
around 7 hours on each case. The Burnaby public defence
counsel reported the lowest average time per case; 5 hours
and 36 minutes.

Burnaby judicare counsel averaged about 2 hours longer
per case than did the public defence counsel. Vancouver
judicare counsel averaged about 1 hour and 20 minutes longer
per case than did public defence counsel. Publie defence
counsel total time was the 1lowest of the 3 groups and
substantially different from judicare counsel,
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9. Time per Activity for All Cases

9.1 Court Time.

Court time made up a large proportion of total case
time. Burnaby judicare counsel spent the largest amount of
time on court related activities; 5 hours and 25 minutes.
Vancouver judicare counsel spent less time on court
activities than did Burnaby judicare counsel, but spent more
time than did the publie defence counsel. Vancouver
judicare c¢ounsel spent over 4 hours on court activities.
Burnaby public defence counsel reported the lowest average
court time, around 2 hours.

Burnaby judicare counsel spent over 3 hours longer on
court activities than did the publiec defence counsel.
Vancouver judicare counsel spent almost 2 hours longer on
court activities than did the public defence counsel.

For Burnaby judicare counsel 70% of total case time was
spent on court activities. Vancouver judicare counsel spent
60% of total case time on court activities. While Burnaby
publie defence counsel only averaged 39% of total case time
to court activities.

The activity 1logs included several court related
activitiies within the general category of court time.
Court time inecluded time spent travelling to and from court,
time spent waiting at court, and actual appearance time. It
was not possible to get judicare counsel to disaggregate
their court related activity time into sub-categories. To
explain the differences in court related time it is
necessary to look at other patterns.

The Burnaby publiec defence counsel spent very little
time commuting to court. The Burnaby Provinecial Court was
located within easy walking distance (under half a
kilometer) of the Burnaby Legal Services Office. The
offices of the judicare counsel acting in Burnaby generally
were located in Vancouver, so they most likely spent a much
longer time travelling to Burnaby Provineial court to handle
cases. The combined court time and travel time whiech
Burnaby judicare counsel reported, 3 hours longer than the
public defence counel court time and travel time, is in part
explained by longer distances to court.

Judiecare counsel who handled cases in Vancouver were
also generally located in Vancouver. In fact the overlap
between the legal aid bar acting in Burnaby and Vancouver is
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very high.

Office 1location accounts for a i i
. proportion of the time
spent on a case. Offices located near the court where most
cases are heard provides a distinet time advantage. The
publie defence counsel in Burnaby did not spend time

commu@ing, and consequently had a structural advantage in
reducing court time.

Commuting time, however, does not rovi
explana?ion for different court times. VangouvegePrgviﬁgggi
Cour? 1s a mueh more crowded court than the Burnaby
Provxnclal. Court. The 2 hour longer court time for
Vancouver judicare counsel than for public defence counsel

in gart refleets longer waiting time in the ecrowded urban
court.

9.2 Client Interviewing Time.

There was much less variation between the three lawyer
groups for client interviewing time than there was for court
time. Vancouver judicare, rather than Burnaby judiecare
goupsel, reported the highest time per activity. Vancouver
gudlcaye counsel spent 1 hour and 23 minutes on elient
Interviews, Burnaby judicare counsel spent 1 hour and 12
mlnuFes, and Burnaby public defence counsel spent 1 hour and
6 minutes on client interviews. Effectively, there was no
difference between public defence counsel  and judicare

counsel in Burnaby and only a small differe
Burnaby and Vancouver. rence between

Vancouver judicare and the publiec defence counsel
glloca?ed the same proportion of total case time to client
§nterv§ew§. They spent 20% of their total time per case
interviewing eclients. Burnaby judicare counsel allocated
15% of total case time to elient interviews; only marginally
less than the other 2 defence types.

9.3 Legal Research Time.

Vancouver judicare counsel averaged 28 minutes on legal
research, Burnaby judicare counsel averaged 22 minutes, and
publlg defence counsel spent 16 minutes on legal research
The differences are a matter of a few minutes. )

All three lawyer groups spent approximatel the sam
proportion of total case time on legal research? Vancouve?
Judicare counsel allocated 7% of total case time to legal
research, Burnaby judicare and publiec defence counsel
allocated 5% of total case time to legal research.
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TABLE 9.1
Total Time by Activity

Burnaby ‘Burnaby

Burnaby Vancouver Publie Burnaby Vancouver Publie

Judicare Judicare Defence Judicare Judicare Defence

Hours : Minutes %

, Court 5:25 4:07 2:13 70 60 39
Client 1:12 1:23 1:06 15 20 20

Legal Research 0:22 0:28 0:16 5 7 5

i Preparation Witnesses

‘ and Submission 125 1:40 5 6 30
i Other Preparation 0:22 0:30 0:21 S ki 6
‘ TOTAL Case Time 7:46 6:55 5:36 100% 100% 100%
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Legal research is a minor acetivity for a eriminal legal
aid lawyer. This should not be surprising. Given the large
number of ecriminal cases handled in the courts, the relative
number of them which present 1legal research problems are
small, particularly for those lawyers who frequently handle
criminal cases in Provinecial Courts.

9.4 Time for Preparation of Submissions and Examination
of Witnesses.

Judicare counsel acting in both Vancouver and Burnaby
spend the same amount of time on preparation of submissions
and examination of witnesses. Both Vancouver and Burnaby
judicare counsel spent approximately 25 minutes on
preparation of submissions and examination of witnesses.
Both allocated about 5-6% of total case time to this
activity.

In contrast, the public defence counsel allocated 30%
of total case time to preparation of submissions and
examination of witnesses. Burnaby public defence counsel
averaged 1 hour and 40 minutes on preparation of submissions
and examination of witnesses. This is 1 hour and 15 minutes
longer than judicare counsel. The difference between
judicare and public defence counsel in terms of percentage
allocation of time and duration of time spent on preparation
of submissions and examination of witnesses is striking in
part because the three lawyer groups had been so similar in
times and allocations for client interviews and legal
research, It was observed, however, that one public defence
counsel in particular spent very long periods of time on
preparation of submissions and examination of witnesses.
The differences between judicare counsel and publie defence
counsel are attributable primarily to one staff counsel.

It is interesting to note that preparation of
submissions and examination of witnesses is the only case
activity on which the Burnaby public defence counsel spent
more time than the judicare counsel. Even though the publie
defence counsel spent 1 hour and 15 minutes longer on such
preparations, their total time was substantially lower than
judicare total case time.

9.5 Other Case Preparation Time.

Judicare lawyers and public defence lawyers did not
spend substantially different amounts of time on other case
preparation activities such as writing letters or making
telephone calls. Vancouver judicare counsel spent 30
minutes on other case preparation, which is only slightly
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more than the Burnaby counsel, Burnaby judicare counsgl
spent 22 minutes on other case preparation. Burnaby ?gblxe
defence counsel spent 21 minutes on other case preparation.

As in eclient interviewing and 1legal research time
allocations, judiecare and public defence counsel al%ocated
approximately the same proportion of Fotal case time to
other case preparation. Vancouver judicare allocatgd 7% of
total case time to other preparation. Burnaby judicare
counsel spent 5% of total case time on other case
preparation. The Burnaby public defence cognsel allocated
6% of total case time to other case preparation.

9.6 Other Clients Represented.

Judicare counsel and public defence counsel mostly make
trips to court for only one client or for one case at =
time. There were few court appearances at which counsel
represented more than one client. Across all of _the cases
under analysis, on an average, less than one time in five
was the lawyer representing two clients when he or she went
to court. The case times reported by a lawyer for any one
case overlap little with case times reported for any other
case.

9.7 Relationship between Time per Activity and Total
Case Time.

The amount of time spent on each of the various case
activities was compared to total case time to determine
whieh case activities most influence total case time.

Burnaby judicare counsel reported a total case time,
averaged over all types of cases, of 7 hours and 46 minutes.
Vancouver judicare counsel averaged 6 hours and 55 minutes
per case, Burnaby public defence coun§e1 reported the
lowest average case time; 5 hours and 36 minutes. Burnaby
judicare counsel total case time was about 2 hours longer
than publiec defence counsel total cgse time. Vangouver
judicare counsel total case time was 1 hour and 20.mlputes
longer than public defence counsel. Burnaby judiecare
counsel total case time was 51 minutes longer than Vancouver
judicare.

Even though Burnaby judicare counsel reported a higher
total case time than Vancouver judicare counsel, Vancouver
judicare counsel spent longer on every case ae?ivity, except
related court activities than did Burnaby judicare cognsel.
In total, Vancouver judicare counsel averaged 27 mlngtes
more per case on the combined activities of eclient
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interviewing, legal research, preparation of submissions and
examinaticn of witnesses, and other case preparation than
did the Burnaby judicare counsel. Court activity was the
only activity for which the Burnaby judicare counsel
reported a higher time per case than the Vancouver judicare
counsel. Burnaby judicare counsel court time was 1 hour and
18 minutes 1longer than Vancouver judicare counsel court
time. The faect that court time 1is the only time per
activity which increased along with total case time between
Vancouver judicare cases and Burnaby judicare cases suggests
that court time is more directly related to total case time
than is the time spent on any other activity.

Total case time increases with increased percentage of
total case time to court. Burnaby publiec defence counsel
with the 1lowest total case time, allocated the lowest
proportion of total «c¢ase time to court. Public defence
counsel spent approximately 40% of total case time on court
activities. Vancouver judicare ecounsel, with total case
time falling between Burnaby public defender and Burnaby
judicare counsel spent approximately 60% of case time to
court sctivities. Burnaby judicare counsel reported the

highest total case time, and had the highest proportion in
court time, 70%.

The dominance of related court time in total case time
is extremely important in considering tariff payments. Time
travelling to court and waiting in court 1is generally not
under the control of counsel. Individual counsel may locate
their offices near the courts in which they most frequently
act. The possibility of locating near the court is an
economically bounded choice. Lawyers near the court spend
less time ia court and proportionally considerably less

total case time than lawyers located away from court. For
lawyers close to court the fee for service tariff payments
represent a relatively higher return on their timne

investment in ecriminal legal aid cases than those lawyers
located away from the court.

Similarly, those lawyers acting in a busier urban court -

generally receive a 1lower return on their time investment
than do lawyers located near and acting in 1less crowded

courts when both lawyers are paid under a fee for service
structure.

9.8 Summary of Case Times.

Total case time increased between the three defence
types in the order of Burnaby public detence counsel,
Vancouver judicare counsel, and Burnaby judicare counsel.
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Public defence counsel averaged 5 hours and 36 minutes on a
case, Vancouver judicare counsel averaged 6 hours and 55
minutes and Burnaby judicare counsel spent 7 hours and 46
minutes on a case. All three lawyer groups spent
approximately the same amount of time, and allocated the
same proportion of total case time, to client interviews,
legal research, and other case preparation.

Client interviews occupied approximately 17% of total
case time, between 1 hour and 6 minutes and 1 hour and 23
minutes. Legal research occupied 5% of total case time,
between 16 and 28 minutes. Other case preparation occupied
between 21 and 30 minutes, whiech was approximately 6% of
total case time for all three lawyer groups.

The three lawyer groups spent different amounts of
time, and allocated time differently, only for court
activities and preparation of submissions and examination of
witnesses. Burnaby public defence counsel averaged 40% of
total case time, or 2 hours and 13 minutes on court
activities. Vancouver judicare counsel spent 60% of total
case time, (4 hours and 7 minutes) on court activities.
Burnaby judicare counsel spent 70% of total case time, or 5
hours and 25 minutes on court activities.

Burnaby public defence counsel spent more time on
preparation of submissions and examination of witnesses than
did judicare counsel. This difference could be tied back to
one staff defence counsel's pattern of preparing cases.

These time allocations and activity times are averages
for the three lawyer groups across many cases. Cases differ
in administrative complexity, having different numbers of
counts, charges, and informations, they differ in
seriousness of offence; and cases can be stayed, plead
guilty, or go to trial. Defence counsel would be expected
to spend different amounts of time per activity, and
different total case times depending upon the type of case.

The next section of the report examines time spent by

the different groups of defence counsel for different types
of cases.

10. Administrative Complexity Analysis

Cases which come before the court vary along many
dimensions. One way cases vary, which is often reflected in
tariffs, is by administrative complexity. Some cases
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consist of just one charge. These cases are relatively
simple administratively, both for defence counsel and for
the court. There is only one set of facts; only one charge
to be heard in court. Cases with multiple counts of one
charge, such as breaking and entry, represent another
potential level of administrative complexity. Multiple fact
sets may have to be brought forward in court. The different
counts may end up being treated differently in court.
Multiple charge and multiple information cases present still
other levels of administrative complexity. Multiple charges

may require multiple groups of witnesses, multiple
submissions of evidence, and result in divergent outcomes.
Multiple information cases present all the potential

administrative and logisties problems of multiple charges in
addition to which the informations may end up being handled
in totally different court proceedings. The potential for
problems ocecurring which might lengthen court processing or
compound the work done by defence counsel would seem to
increase as the administrative complexity of a case moves
from one charge, to multiple counts of one charge, to
multiple charges, and finally to muitiple informations.

The tariff structure 1in British Columbia implicitly

uses concepts of administrative complexity. If a lawyer
prepares separately for separate informations then he or she
can bill for two proceedings. If the informations are

handled in one proceeding, counsel is supposed to bill for
only one service under the tariff.

Administrative complexity should not be confused with
legal complexity. A case may be legally complex if there
are 1issues of law, procedure or evidence which are
problematie. A case may be administratively simple, say one
charge, but legally complex. It may involve only one set of
facts, but bringing these facts 1into court may present
problems under the rules of evidence. Conversely, a case
may be administratively complex, with many informations and
many witnesses, but legally straightforward. Cases may also
be concurrently administratively and legally complex.

In criminal legal aid work which involves cases
primarily heard in Provincial courts, the degree of legal
complexity is slight: 1little time 1is spent on legal
research; court time dominates the total amount of time a
case takes.

The evaluation explored administrative complexity. If
time spent on cases is related to the administrative
complexity of a case, then administrative complexity can
easily be built into a tariff.
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TABLE 10.1
by Administrative Complexity

Multiple Multiple Multiple
Simple Complex Counts Charges Informs
Cases Cases Cases Cases Cases
Hours : Minutes
Vancouver Judicare
Court 4:03 4:12 3:52 4:08 4:18
Client 1:22 1:25 1:15 1:24 1:27
Legal Research 0:23 0:33 0:46 0:41 0:25
Preparation Witnesses
and Submission 0:27 0:28 0:19 0:36 0:22
Other Preparation 0:24 0:36 0:51 0:37 0:34
TOTAL Case Time 6:39 7:14 7:03 7:26 7:06
Burnaby dJudicare
Court 5:05 5:51 3:46 5:14 7:21
Client 1:00 1:24 0:48 1:03 2:11
Legal Research 0:25 0:19 0:19 0:28 0:03
Preparation Witnesses
and Submission 0:25 0:25 0:00 0:30 0:19
Other Preparation 0:23 0:22 0:11 0:22 0:25
TOTAL Case Time 7:18 8:21 5:04 7:37 10:19
Burnaby Public Defence
Court 2:23 2:03 1:48 1:59 2:37
Client 1:00 1:13 1:16 1:10 1:28
Legal Research 0:18 0:16 0:22 0:13 0:26
Preparation Witnesses
and Submission 1:42 1:39 0:50 1:43 1:43
Other Preparation 0:22 0:20 0:12 0:19 0:28
TOTAL Case Time 5:45 5:31 4:28 5:24 6:42
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Cases were divided into four categories:

- Single charges on single informations or
indietments;

- Multiple counts or multiple occurrences of one
type of offence;

- Multiple charges on one information or indictment;

- Multiple informations or indictments with one or
more charges on two or more informations or
indietments.

These categories are nested. Multiple information
cases obviously are multiple charge cases, but not all
multiple charge cases 1involve more than one information.
Muitiple charge cases may contain multiple counts on a
charge, but not all multiple charge cases contain multiple
count charges.

The time spent by public defence counsel and judicare
counsel on single charge; multiple count; multiple charge;
and multiple information cases compared. Single charge
cases were considered administratively simple cases.
Multiple count, multiple charge and multiple information
cases were considered administratively complex.

10.1 Time by Administrative Complexity.

Both Vancouver and Burnaby judicare counel spent longer
on administratively complex cases than on simple cases. The
Burnaby publie defence counsel did not spend longer on
administratively complex cases than on simple cases.

Judicare counsel did not change the proportion of total
time allocated to various activities between simple and
complex cases. The greater total case time for complex
cases was simply a result of increased time spent on each
case activity, rather than a selective increase 1in certain
activities. Publie defence counsel also allocated their
time similarly for complex and simple cases.

Vancouver judicare counsel averaged approximately the
same amount of time on all types of complex cases, whether
they were multiple counts, multiple charges, or multiple
informations. Both Burnaby judicare and Burnaby publie
defence counsel spent increasing amounts of time on the
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three types of complex cases. For both types of counsel
acting in the Burnaby court, total case times increased in
the order: multiple counts, multiple charges, and multiple
informations. The public defence counsel, however, averaged
less time for multiple count cases than for simple cases and
the same time for multiple cases as for simple cases.

For Burnaby judicare counsel, multiple charge cases
averaged about 2.5 hours longer than multiple counts cases.
Multiple informations cases took 5 hours and 15 minutes
longer than multiple count cases, and 2 hours and 42 minutes
longer than multiple charges cases. Burnaby public defence
counsel spent 56 minutes longer on multiple charges cases
than on multiple counts cases. Multiple information cases
took approximately 2 hours and 15 minutes longer than
multiple counts cases, and 1 hour and 18 minutes longer than
multiple charges cases.

Burnaby judicare and public defence counsel both
experienced inecreased total case times with increased
administrative complexity. For both modes of delivering
legal aid in Burnaby, time in court also increased. As
noted before, judicare counsel spend longer time in
travelling to court, waiting at court, and in court than
public defence counsel. The judicare average case increase
in court time 1is, therefore, more pronounced than the
increase for public defence counsel cases. Burnaby judicare
counsel averaged over 7 hours in court time alone for
multiple information cases and 1less than 4 hours for
multiple count cases. Public defence time ranged from 2
hours and 37 minutes for multiple information cases to only
1 hour and 48 minutes for multiple count cases. Time with
clients also 1inereased for judicare counsel. Otherwise
there was no consistent pattern of allocation of time.

Burnaby public defence counsel reported the lowest
total case times of all three categories of defence lawyers.
Averages for simple, complex, multiple counts, multiple
charges, and multiple informations cases were lower for
publie defence counsel. The smaller total case time for
public defence counsel was primarily related to differences
in time spent on court activities and preparation of
submissions and examination of witnesses.

Most difference between defence types 1in total case
time for different case complexities was related to
differences in .court activity time and time spent preparing
submissions and examining witnesses. For all kinds of
administratively complex cases, Burnaby publie defence
counsel continued to spend the lowest portion of total case
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time on court activities and continued to allocate the

highest portion of time to preparation of submissions and
examination of witnesses.

11. Tariff Category Analysis

At present, judicare lawyers handling cases for the
Legal Services Society are paid under a fee for service
schedule. Counsel are paid for services rendered. Services
are categorized in a procedural outcome sense. For example,
one fee is paid for cases which end with a failure to
appear. A different fee is paid for cases which end in
guilty plea. Still other fees are paid for stays and
trials.

The average lawyer times per case for judicare -cases
heard in Burnaby and Vancouver and average times for public
defence counsel cases were compared for several types of
outcomes which conform to tariff categories (see Table
11.1). Times were calculated and compared for cases which
ended in:

- Failures to appear;

- Guilty pleas;

- Stays or withdrawals;
- Trials.

11.1 Failure to Appear (FTA's) Times.

As would be expected all three lawyer groups averaged
the lowest total case times on cases which resulted in
failures to appear (FTA's) by clients and the highest total
case times on cases which went to trial.

Burnaby publie defence counsel averaged the lowest
total time for FTA's, 2 hours and 43 minutes. Burnaby
judicare counsel averaged the next lowest amount of time, 3
hours and 23 minutes followed by Vancouver judicare counsel
who spent 4 hours and 27 minutes. Total case time for
failure to appear «cases increased in the order; Burnaby
public defence counsel; Burnaby judicare counsel; and
Vancouver judicare counsel.

All three of the defence types spent the bulk of their
time in their FTA cases on court activities. When a eclient
fails to appear at court the lawyer has already gotten to




) TABLE 11.1

Time Spent by Tariff Category

Time by Tariff Category Proportional Time
FTA Stay G.P. Trial FTA Stay G.P. Trial
Time (Hours:Minutes) % % % %
Vancouver Judicare
Court 2:47 3:28 3:18 5:43 63 55 58 63
Client 0:38 1:24 1:15 1:42 14 22 22 19
Legal Research 0:22 0:26 0:21 0:37 8 7 6 7
Preparation Witnesses and
Submission 0:18 0:22 0:31 0:22 7 6 5 7
Other Preparation 0:22 0:39 0:31 0:22 8 10 9 4
4:27 6:19 5:43 9:07 100 100 100 100
Burnaby Judicare
Court 2:28 4:28 4:22 7:53 73 68 70 73
Client 0:18 1:04 1:12 1:15 9 16 19 11
Legal Research 0:04 0:22 0:08 0:40 2 5 2 6
Preparation Witnesses and
Submission 0:21 0:22 0:07 0:44 10 5 2 7
Other Preparation 0:12 0:20 0:26 0:19 6 5 7 3
Total Case Time 3:23 6:36 6:15 10:51 100 100 100 100
Burnaby Publie Defence
Court 1:01 1:42 1:51 4:04 38 37 40 42
Client 0:18 1:04 1:07 1:12 11 23 24 12
Legal Research 0:07 0:12 0:05 0:49 4 4 2 8
Preparation Witnesses and
Submission 0:59 1:18 1:11 3:20 36 28 26 34
Other Preparation 0:18 0:23 0:21 0:21 11 8 8 4
Total Case Time 2:43 4:39 4:35 9:46 100 100 100 100
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court and waited. Time relating to court activities
dominates eceases whieh result in a FTA as it does other
cases.

11.2 Trial Times.

Burnaby judicare counsel spent the longest time on
cases whieh went to trial; 10 hours and 51 minutes as
indicated in Table 11.1. Burnaby publiec defence counsel
spent longer than Vancouver judicare counsel on trial cases.
Burnaby public defence counsel averaged 9 hours and 46
minutes on a trial case while Vancouver judicare averaged 9
hours and 7 minutes.

For cases going to trial, the three lawyer groups spend
similar amounts of time on legal research and the residual
case preparation category which included writing letters and
making telephone -calls. They averaged approximately 40
minutes on legal research, and 20 minutes on other case
preparation. Vancouver judicare counsel spent 30 minutes
more on client interviews than the other two defence types.
The three lawyer groups differed most widely in court
activity times, time spent on preparation of submissions,
and examination of witnesses for trial cases.

In trial cases Vancouver judicare counsel averaged 30
minutes more interviewing clients and 1 hour and 40 minutes
longer in court activity time than the Burnaby publie
defence counsel. Public defence counsel spent 3 hours and
20 minutes on preparation of submissions and examination of
witnesses, so the public defence counsel total case time for
trials was approximately 75 minutes longer than the total
trial time for Vancouver judicare counsel.

Vancouver and Burnaby judicare counsel spent about the
same amount of time on legal research, preparation of
submissions and examination of witnesses, and other types of
case preparation. Vanccuver judicare counsel spent 30
minutes longer than Burnaby judicare counsel on eclient
interviews, but Burnaby judicare counsel's spent 2 hours
more on court time. Consequently, Burnaby judicares' total
case time for trials was approximately 1 hour and 45 minutes
more than Vancouver judicare.

11.3 Times for Stays and Guilty Pleas.

Vancouver judicare counsel spent 36 minutes longer on
cases which were stayed than on cases in which clients plead
guilty. Burnaby judicare counsel spent 21 minutes longer on
cases which were stayed than on cases which were plead
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guilty. Burnaby publie defence counsel spent approximately
the same amount of time on cases which were stayed and on
cases which were plead guilty. Overall these differences
are small. The average times for stays and guilty pleas
were effectively the same.

As with the other categories of outcomes, court time
was the largest component of total case time and court time
was greater for judicare counsel both in Burnaby and
Vancouver.

Burnaby judicare counsel reported the largest total
case time of the three lawyer groups for both stayed and
guilty plea cases. For stayed cases the Burnaby judicare
counsel spent 6 hours and 36 minutes total case time, and 6
hours and 15 minutes for cases in which <c¢lients plead
guilty. Vancouver juidcare counsel reported intermediate
case times for stays and guilty pleas; 6 hours and 19
minutes for stays and 5 hours and 43 minutes for cases plead
guilty. The Burnaby public defence counsel spent the lowest
total «case times for both stayed cases and cases plead
guilty. Public defence counsel spent approximately 4 hours
and 35 minutes for both types of cases.

The major difference, for cases which were stayed and
cases which were plead guilty, between the three lawyer
groups, was the amount of time spent on court activities,
preparation of submissions and examination of witnesses.
With the exception of court activities, preparation of
submissions, and examination of witnesses, Vancouver
judicare counsel spent slightly more time on all case
acitvities than the other two defence types for cases stayed
and cases plead guilty. Vancouver judicare counsel spent
less time in court for stays and guilty pleas than did
Burnaby judicare counsel. For cases which were stayed and
plead guilty, Burnaby judicare and public defence counsel
spent approximately the same amount of time on all case
activities except court time and time preparing submissions
and examining witnesses. Public defence counsel spent much
less time doing court work than the Burnaby judicare
counsel. They spent close to one hour longer on preparation
of submissions and examination of witnesses for both stays
and guilty pleas than Burnaby judicare counsel.

11.4 Summary of Time by Tariff Category.

When average time for cases were calculated for four
categories of outcomes (FTA's, guilty pleas, stays and
trials), several interesting patterns appeared. As
expected, less time was spent by counsel on cases which
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ended in a failure to appear by the client than in a trial.
Total time for trial cases averaged around 10 hours.
However, the total amount of time spent by judicare counsel
on cases which ended in a failure to appear was quite high,
around 3.4 hours (Burnaby) and 4.5 hours (Vancouver). While
the difference 1is relatively small (.9 wvs. 1.7 hours)
compared to the trial time, it is still quite large.

Total times for cases which ended in guilty pleas and
stays or withdrawals were about the same. Court time and
client time were about the same. Lawyers did spent
marginally more time on stays and withdrawals than on guilty
pleas.

In all outcome categories court time dominates. Court
time, 1including travelling to and from court and waiting at
court, accounted for 63% to 73% of total case time for
judicare and 38 % for Public Defence. Time with clients
made up another 10% to 20%. The remaining time was split
across the other activities.

12. Offence Type Analysis

Offences were divided into six categories, violent,
property, vice and drugs, escape, alcohol, and a residual
category containing the remaining eriminal code offences.
The offences which make up these categories are 1listed in
the technical Appendix. Total time per case and time per
activity were compared for judicare and public defence
counsel to determine whether or not they responded
differently to different types of offence.

In general, the public defence counsel reported total
case times either similar to or lower than judicare total
case times for all types of offences. The judicare counsel
generally spent much 1longer on court activities for all
types of offences, but the public defence counsel spent much
longer on preparation of submissions and examination of
witnesses.

12.1 Time for Violent Offences.

As indicated in Table 12.1a,b,e, Vancouver judicare
counsel and Burnaby public defence counsel averaged almost
the same total case time for violent offences. The
Vancouver judicare counsel averaged 12 hours and 15 minutes
while public defence counsel averaged 12 hours and 05
minutes total ecase time for violent offences. For both
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Vancouver judicare counsel and publie defence counsel,
violent offence cases toolx much longer than any other type
of offence. Burnaby judicare counsel only averaged 5 hours
and 36 minutes for total case time on violent offences, but
there were not many violent offences handled by judicare
counsel in Burnaby. Vancouver judicare counsel and Burnaby
public defence counsel spent very different amounts of time
on case preparation for violent offence cases. Publie
defence counsel averaged approximately 59 minutes on
activities in the other case preparation category, and
approximately 23 minutes on legal research. Vancouver
judicare counsel spent 15 minutes less than the publie
defence counsel on client interviews. There were no real
differences between judicare and publie defence counsel on
times spent with <clients or on research. The major
difference between the Burnaby public defence counsel and
the Vancouver judicare counsel was in time spent on court
activities and time spent on preparation of submissions and
examination of witnesses. Burnaby public defence counsel
averaged 5 hours and 4 minutes on court activities for
violent offences, and 5 hours and 16 minutes on preparation
of submissions and examination of witnesses. Vancouver
judicare counsel spent 7 hours and 48 minutes on court
activities, and less than 1 hour on preparation of
submissions and examination of witnesses for violent offence
cases. Burnaby judicare counsel spent less time on
preparation of submissions and examination of witnesses than
did the other two defence types.

The time spent preparing witnesses and submissions was
small for judicare «counsel in violent offences. Publie
defence counsel consistently spent more time preparing for
cases than judicare counsel. This difference was most
pronounced for cases involving violent offences.

In summary, for violent offences, there was much
similarity between how cases were handled by Vancouver
judicare lawyers and public defence counsel. The only major
exception was time spent on preparation of submissions and
examination of witnesses. As discussed earlier, this
difference can be mostly attributed to one staff counsel who
spent much more time than the other staff counsel on
preparing for the examination of witnesses and preparing
submissions.

12.2 Time for Property Offence Cases.

Vancouver judicare counsel and Burnaby publie defence
counsel averaged almost the same total case time on property
offence cases. As shown in Table 12.1, Vancouver judicare
counsel reported 5 hours and 25 minutes total case time, and
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TABLE 12.1a
Time by Offence

1

VANCOUVER - Judicare

Vice/
Violent Property Drugs Escape Alecohol Other
hours : minutes
Court 7:48 3:21 2:21 2:15 3:55 3:29
Client 2:57 2:06 0:42 0:55 1:19 1:18
Legal Research 0:15 0:21 0:25 0:21 0:46 0:23
Preparation Witnesses
and Submission 0:49 0:16 0:20 0:24 0:16 0:29
Other Preparation 0:26 0:21 0:18 0:23 0:25 0:19
TOTAL Case Time 12:15 5:25 4:06 4:18 6:41 5:58
% % % % % %
Court 64 62 57 52 59 58
Client 24 20 17 22 20 22
Legal Research 2 6 10 8 11 7
Preparation Witnesses
and Submission 6 5 8 9 4 8
Other Preparation 4 6 8 9 6 5

lrime ealculated for single charge cases
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TABLE 12.1b
Time by Offence

1

BURNABY - Judicare

Vice/
Violent Property Drugs Escape Alcohol Other
hours : minutes
Court 3:38 5:29 4:06 3:09 3:09 8:00
Client 1:18 0:49 0:35 1:00 0:19 1:05
Legal Research 0:20 0:21 0:11 0:34 0:09 1:01
Preparation Witnesses
and Submission 0:10 0:33 0D:21 0:18 0:09 1:05
Other Preparation 0:10 0:23 9:10 0:10 0:38 0:09
TOTAL Case Time 5:36 7:35 5:23 5:11 4:24 10:20
% % % % % %
Court 65 72 76 61 72 77
Client 23 11 11 19 8 11
Legal Research 6 5 3 11 3 10
Preparation Witnesses
and Submission 3 7 7 6 3 1
Other Preparation 3 5 3 3 14 1

ITime calculated for single charge cases
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TABLE 12.1c
Time by Offence
BURNABY - Fublic Defence

1

Vice/
Violent Property Drugs Escape Alcohol Other
hours : minutes (
Court 5:04 2:18 1:12 1:42 1:52 2:29
Client 1:12 1:02 0:35 0:56 0:54 0:59
Legal Research 0:11 0:17 0:03 0:21 0:11 0:20
Preparation Witnesses
and Submission 5:16 1:39 0:30 1:05 1:28 1:28
Other Preparation 0:22 0:21 0:15 0:25 0:10 0:28
TOTAL Case Time 12:05 5:37 2:35 4:29 4:35 5:44
% % % % % %
Court 42 41 46 38 41 43
Client 10 19 23 21 20 17
Legal Research 1 5 2 8 4 6
Preparation Witnesses
and Submission 44 29 19 24 32 26
Other Preparation 3 6 6 10 9 38

1Time caleulated for single charge cases
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Burnaby public defence counsel reported 5 hours and 37
minutes total case time for property offences. Vancouver
judicare counsel and publie defence coungel §pent
approximately the same amount of time on client interviews,
legal research, and other case preparation for property
offence cases. They spent approximately 1 hour on client
interviews, 19-20 minutes on legal research, and 21 minu?es
on other case preparation such as writing letters or making
telephone calls.

The publie defence counsel averaged 1 hour aqd 39
minutes on preparation of submissions and examination of
witnesses, whieh was 1 hour and 23 minutes longer than the
Vancouver judicare counsel. The Vancouver judicare counsel
spent approximately 1 hour longer on court activitie§, SO
total case time for public defence counsel was only slightly
longer than for Vancouver judicare counsel for property
offences.

For property offences, Burnaby judicare counsel total
case time averaged 7 hours and 35 minutes, approximately 2
hours longer than total case times reported by Vancouver
judicare and Burnaby publiec defence counsel. Burpaby
judicare counsel reported much longer court activity times
than Burnaby judicare counsel. Burnaby judicare had several
exceedingly long cases which increased their average court
time.

12.3 Time for Vice and Drug Offences.

Total case times for vice and drug offences increased
in the order: Burnaby publiec defence counsel; Vancouver
judicare counsel; and Burnaby judicare counsel. Burpaby
publiec defence counsel reported the lowest total case time,
2 hours and 35 minutes for viece and drug offences.
Vancouver judicare counsel total case time for vice and drug
offences averaged 4 hours and 06 minutes while for Burnaby
judicare counsel it was 5 hours and 23 minutes.

All three lawyer groups spent approximately the same
amount of time on client interviews, preparation of
submissions and examination of ‘witnesses, and other case
preparation (40 minutes interviewing eclients, 25 minutes
preparing submissions and examining witnesses, and 15
minutes on other case preparation). Public defence counsel
reported unusually low times for 1legal research. They
averaged 3 minutes on legal research as compared to 11
minutes for Burnaby judicare counsel and 25 minutes for
Vancouver judicare counsel.
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The major difference between the three lawyer groups
for vice and drug offences was in time spent on court
activities. The public defence counsel averaged 1 hour and
12 minutes, the lowest time on court activities. The
Vancouver judicare counsel averaged 2 hours and 21 minutes
on court activities for vice and drug offences. The Burnaby
judicare counsel averaged the largest amount of time on
court activities, 4 hours and 6 minutes.

Burnaby publie defence counsel spent mueh less time
than usual on legal research and preparation of submissions
and examination of witnesses for viece and drug offences.
Compared to the other lawyer groups, public defence counsel
spent less time on every activity, but the most notable
reduection was in time spent on legal research and
preparation of submissions and examination of witnesses. Of
all the six offence categories, public defence counsel spent
the least total case time, and the lowest time on all ecase
activities, for vice and drugs cases. As reported in the
comparison of effectiveness of the two modes of delivering
legal aid (Report 1II, Effectiveness Analysis), Burnaby
judicare counsel had a disproportionately high guilty plea
rate for drug offences. The higher guilty plea rate was
tied to averaged lower court times.

12.4 Time for Escape Offences.

Burnaby publie defence counsel spent 4 hours and 29
minutes on escape cases, Vancouver judiecare counsel averaged
4 hours and 18minutes. While the Burnaby judicare cousel
spent the most time, 5 hours and 11 minutes on escape cases,
Public defence counsel and Vancouver judicare counsel
averaged approximately the same amounts of time on elient
interviews, legal research, and other case preparation.
They averaged approximately 55 minutes on client interviews,
21 minutes on legal research, and 24 minutes on activities
in the category other case preparation.

For escape cases, the major differences between
Vancouver judicare counsel and public defence counsel were
in court activity times and time spent on preparation of
submissions and examination of witnesses. Public defence
counsel averaged 1 hour and 5 minutes on preparation of
submissions and examination of witnesses. This is
approximately 40 minutes more time than Vancouver judicare
counsel spent on this aetivity. Vancouver judicare ecounsel
averaged 2 hours and 15 minutes on court activities, about
one half hour longer than public defence counsel. The
difference in court time and preparation time cancel out,
producing very similar total case times.
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Tpe Burnaby judiecare counsel reported the largest total
case times for escape cases primarily because they spent

longer omn court activities than did the other two lawyer
groups.

12.5 Time fcr Alcohol Related Charges.

As shown in Table 12.1, there were few well defined
patterns in average time spent in alcohol related cases. As
in other offences, judicare counsel spent more time orn the
average in court than public defence counsel, and once again
public defence counsel averaged more time preparing for
examining witnesses and preparing submissions than judicare

counsel. Otherwise, patterns were mixed for the three
lawyer groups.

12.6 Time for Other Criminal Code Offences.

Vancouver judicare counsel and the Burnaby public
defence counsel reported similar total case times for other
criminal code offence cases. For other offence cases, 4as
for violent offerces, property offences, and escape offences
the major differences between Vancouver judiecare and Burnaby
public defence counsel were in amounts of time spent on
court activities and on preparation of submissions and
examination of witnesses. The publie defence counsel
averaged 1 hour longer on preparation of submissions and
examination of witnesses. Vancouver judicare counsel
averaged 1 hour longer on court activities than publie
defence counsel. Total time for other offences category was
5 hours and 44 minutes for public defence counsel, and 5
hours and 58 minutes for Vancouver judicare counsel.

The Burnaby judicare counsel averaged longer times on
cases in the other offences category. For Burnaby judicare
counsel, total case time was 10 hours and 20 minutes.
Burnaby judicare counsel spent less than 10 minutes on both
preparation of submissions and examination of witnesses and
other case preparation. Burnaby judicare counsel averaged
much less time on these two activities thar did the other 2
defencg groups. Burnaby judicare counsel averaged
approximatey the same amount of time on client interviews as
the other defence groups. Burnaby judicare counsel spent an
unusually long time on legal research for other offences
cases; 1 hour and 1 minute as compared to approximately 20

minutes for the Vancouver judicare and public defence
counsel.
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For cases in the other offences category, the major
difference between the Burnaby judicare counsel and the
other two types of counsel 1is time spent on court
activities. The Burnaby judicare counsel reported 8 hours,
on the average, on court activities, as compared to 3 hours
and 29 minutes for Burnaby public defence counsel.

Vancouver judicare counsel and Burnaby publie defence
counsel averaged relatively similar total case times for
violent, property, escape, and other offences. The major
difference between Vancouver judicare and Burnaby publiec
defence counsel for these categories of offences was that
Vancouver judicare counsel averaged a longer time on court
activities, while the public defence counsel spent more time
on preparation of submissions and examination of witnesses.

Public defence counsel reported the lowest total case
time for vice and drug offences. They averaged less time on
all case activities for vice and drug offences than for any
other offence category. The proportion of total case time
spent on legal research and preparation of submissions and
examination of witnesses for vice and drug offences was
particularily low. Public defence counsel, however, took
these cases to trial less frequently than judicare counsel.
Burnaby judicare counsel reported the highest total case
times for property, vice and drugs, escape, and other
offences. Higher court activity times were the major factor
in the larger total <case times reported by the Burnaby
judicare counsel.

The Burnaby judicare counsel differed widely from the
other two lawyer groups on total case time spent on violent
and other offences. They averaged roughly 1/2 of the total
case time on violent offences that the other two defence
groups reported, and roughly twice as long on cases in the
other offences catagory.

The total amount of time which each lawyer groups spent
on of each offence type were compared. Burnaby public
defence counsel and the Vancouver judicare counsel both
averaged proportionally the same amount of time for most
of fences. Burnaby publiec defence counsel and Vancouver
judicare counsel had the lowest average total case times on
vice and drug offences. Escape offences were the next
lowest. Property offence times were higher than vice and
drugs and escape cases, followed by the residual category of
"other criminal code offences". The highest average total
case time was for violent offences.
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While public defence counsel and Vancouver judicare
counsel followed similar patterns for viee and drugs,
escape, property, other, and violent of fences, they reported
quite different average times for alcohol related offences.
Publie defence counsel spent relatively 1little time on
alcohol offences ecompared to other offences: Vancouver
judicare counsel averaged a larger amount of time on alcohol
offences compared to other offences.

13. Time for Auxilaries

The previous analysis was concerned primarily with the
amount of time lawyers spent on various acitvities related
to representing -clients. Lawyers also have support staff
which help with clients and cases. The publie defence
office employed a paralegal. Private firms often have
artieling students or regular students on staff. Total
average case times were calculated for support staff in both
the public defence office and in judicare offices.

The paralegal in the public defence office averaged 1
hour per case. Artieling students, paralegals and students
in judicare offices averaged 29 minutes for cases in Burnaby
and 13 minutes for cases in Vancouver. If auxilary time is
added to total case time, the difference between the
judicare mode and public defence mode of delivering legal
aid is reduced. In Vancouver the average time becomes 7
hours and 8 minutes. For judicare cases in Burnaby, the
average becomes 8 hours and 15 minutes. The public defence
case average 1is inereased to 6 hours and 36 minutes. The
public defence average 1is still below the average for
judicare. The difference between judicare time in Vancouver
and Burnaby is accentuated.

14. Summary of Time Analysis

The amount of time a lawyer spent on a case varied by
the case's administrative complexity, by procedure followed
and by the type of charge. The major component of total
case time for judicare counsel was an aggregate court time
category whieh included time spent travelling to and from
court, waiting in ecourt and in actual court appearances.
Across all cases, court time made up between 60% and 70% of
total time. The second most important component of total
case time was time spent with the elient: Client time
acecounted for about 15% to 20% of total case time. Legal
research and preparation of witnesses and submissions each
acecounted for about 15% of the total case time. Court time
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dominated total case time. For the public defence counsel
prepqration of submissions and examination of witnesses was
an important component of how time was spent, almost as
important as court time. Public defence counsel spent under
40% of their time in court and about 30% of their time
preparing submissions and for examining witnesses. This
pattern, however, could be tied back to one staff counsel
who averaged more hours than the other two staff counsel
preparing for court appearances.

~ The time tariff analysis revealed several patterns
whlch. are worth special emphasis. Criminal legal aid
practice is a court dominated practice. Most case time is
court time. Little time is spent preparing for cases other
than talking to the client. Court time and client time make
up, on the average, 80% of total case time. The time spent
with eclients 1is fairly stable and predicteble. On the
average across all types of cases clients time averaged
between 1 hour and 1 and 3/4 hours. The time spent in
court, however, was much less uniform. Time greatly
inereased for trials and for violent offences. Court time
inereased less as administrative complexity increased.

) The major uncontrollable factor effecting total case
time is court time. Location of office appears to have a
major influence on total time spent travelling to, and
waiting at court. The Burnaby Provinecial Court was highly
accessible to the public defenders and they had the lowest
total court times. Judicare counsel acting for clients in
Burnaby were primarily lawyers located in Vancouver. They
had the highest total court time. Staff counsel located
near the court have a definite advantage in reducing average
case time. Location of office near courts reduced total
case time and increased efficiency.

In the next section time/activity analysis will be used

to calculate hourly equivalent rates for judicare counsel
and to analysis some model tariffs.

15. Alternative Tariff Analysis

As described in Section 3, there are four major types
of legal aid tariffs:

- Time tariffs;
- Fee for service block tariffs;
- Seriousness tariffs; and
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- Experience based tariffs.

Time tariffs pay lawyers for actual time spent on a case.
Fee for serviee tariffs pay set amounts for specifie
services or blocks of services. Tariffs based on the
concept of case seriousness adjust fees according to actual
charges laid. Experience based tariffs pay at differential
rates depending on the experience of counsel. Any
particular tariff structure may be a combination of elements
from these generic tariff categories.

The time tariff, fee for service tariff and seriousness
tariff pay lawyers directly or indirectly for time spent on
a case. Time tariffs pay directly for time spent. Fee for
service and seriousness tariffs pay indireetly for time
spent. Under fee for serivece or seriousness tariffs, it is
assumed that certain activities or offence categories
require more lawyer time than others and that payment should
increase proportionally to time spent. An experience based
tariff 1is based on the assumptions that more senior lawyers
do not take legal aid cases, that more senior counsel
provide better services than junior counsel, and that senior
counsel can be attracted to legal aid work if their payment
for services is increased. Experience based tariffs pay
senior counsel a premium for their expertise they have
developed over their years in practice.

These four major tariff categories were analyzed using
the time by activity data collected during the evaluations.
The strengths and weaknesses of each generic tariff category
were explored and are reported here.

15.1 Time Tariffs.

Tariffs where lawyers are paid for the actual amount of
time spent on a case are attractive to the bar. Legal
services paid for privately are generally billed at hourly
rates. Time tariffs directly link activities to payment.

Administratively time tariffs present some
difficulties. It is not possible to project costs
accurately. Costs to the legal aid plan would depend on

time spent by lawyers. Time spent by lawyers 1is dependent
on time spent in court, which is beyond the control of Legal
Aid. Travel time to court and waiting time 1in court are
parameters affecting total case time which, in turn, depend
on the location of a lawyer's office and the scheduling
characteristies of a court. These parameters are out of the
control of Legal Aid. As described in the time analysis
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sections, time related to court activities makes up 60% to
70% of total case time.

It 1is also administratively difficult to monitor bills
from lawyers if the bills are completely based on time
spent. If payments are based on time spent and there is no
individual or organization which works directly towards
limiting time, lawyers have no incentive to limit time to
some essential or necessary level. Determining what time is
necessary in a case and what time is not necessary is,
however, a professional judgment and externally difficult to
assess. At a minimum, time norms have to be established to
form a basis for assessing actual time spent.

The time log data gathered in the evaluation was used
to calculate preliminary time norms for time spent by legal
aid counsel. These norms were then used to projeect tariff
costs for wvarious hourly billing rates. Time logs for
judicare counsel were used to develop the norms; the publiec

defence logs were not used. Publiec defence counsel
generally spent less time on cases, particularly less court
time. Norms based on a public defence mode of delivering

legal aid would not accurately represent time commitments
for judicare counsel.

15.2 Time Norms.

Based on Vancouver data, the average time spent by a
criminal legal aid lawyer on a case was around 7 hours.
Sixty percent of this time was court time; 40% was
preparation time and time spent with the eclient.

The average payment to judicare counsel in Vancovuer
was $225.89 in 1980. There was an increase in the tariff in
mid-1980. The dollar amount shown is a composite of
payments made both before and after the tariff was
inereased. The increase was about 8% overall. 1If the 1980
average billing 1is inereased by 4% for the 1/2 year under
the new tariff, the expected current average criminal tariff
payment at the end of 1980 was $234.93.

15.2.1 Equivalent Hourly Rate : Vancouver.

With an average payment of $234.93 in Vancouver and an
average case time of about 7 hours, the equivalent hourly
rate for judicare counsel was $33.99 or $34. The equivalent
hourly rate is the total payment divided by the hours logged
on a case.
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The average tariff payment in Burnaby was $190.40.
Augmented by the 1980 tariff increase, the expected current
billing is $198.02. Burnaby judicare counsel averaged 7
hours and 46 minutes per case. The equivalent hourly rate
is $25.48.

15.2.3 Equivalent Hourly Rate under Increased Tariff.

The ceriminal legal aid tariff was increased by about
38%. The expected average payment in Vancouver would now be
about $324. The expected payment in Burnaby would be about
$273.00. The equivalent hourly rate in Vancouver would then
be $46 and in Burnaby would be $35.

15.2.4 Projected Billings under a Time Tariff.

If lawyers were paid on a time tariff basis, the actual
billings submitted would fall across a substantial range.
However, using the average case time calculated in the
study, it was possible to project what the average billing
would be. Table 15.2.4.2 contains the projections. The
current hourly rate is $34.00 in Vancouver.

Table 15.2.4.1

Equivalent Hourly Rates

Current Tariff Increased Tariff
(38% increase)

Vancouver $34 $46

Burnaby $25 $35

If this were increased to $50 an hour the average case cost
would be $350.00. At an hourly rate of $100, the average
case cost in Vancouver would be $700.00.

Since more time was spent on cases in Burnaby, the
average case costs would be higher with fixed hourly fees.
At $50.00 an hour, the average cost would be $388.00. At
$100.00 an hour for legal services the average case costs
would be $776.00.
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Table 15.2.4.2

Projected Average Case Costs

Hourly Rate " Vancouver Burnaby
$30 $210 $232.80
$40 280 310.40
50 350 388.00
60 420 465.60
70 490 543.20
80 560 620.80
90 630 698.40
100 700 776 .00

To bring judicare counsel up to an hourly rate of
$100.00 would require a 198% increase over the 1980 tariff.
To raise the hourly rate to $50.00 would require a tariff
increase of 50%.

The figures presented in Table 15.2.4.2 are average
cost figures. With a time tariff mechanism, the actual
billings would range widely. It is both the strength and
the weakness of such a time based tariff that billings may
range widely. Billings are related to actual time spent, an
attractive aspect for lawyers. Billings, however are not
easily projected or monitored, an unattractive
characteristic to people who administer Legal Aid plans.

Time tariffs can be modified to try to control the
potential variability in payments. Maximum billable hours
can be introduced. Lawyers could be permitted to bill for
hours within a range. Fixed payments could be introduced
for preparation time or time spent with eclients, and
variable hours could be built in for court time whieh is
generally beyond the control of the lawyers. Modifications
to time tariffs which 1imit some of the administrative
problems but still preserve the individualization of billing
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which lawyers prefer are possible.

15.3 Fee for Service Tariffs.

Fee for service tariffs pay lawyers for services or
bloeks of services, not for time spent providing services.
The tariff in British Columbia is basically fee for service.
Tariffs which pay for services, not for time, are
administratively easier to control than time tariffs. Fees
are set and there are few complicated bills to monitor.
There is no incentive for lawyers to spend more time than

needed on a case and costs can be projected with some
confidence.

Fee for service tariffs, however, are not always
popular with the person receiving the payment. Lawyers are
often paid the same for long complicated cases as they are
for simple cases. If the average time spent on a case is 7
hours, close to the average 1in Vancouver, the -equivalent
hourly rate would be $34.00. The equivalent hourly rate for
a case which takes 14 hours would be $16.50.

While the hourly rates deflate as case time increases,
the converse 1is also true. The hourly rates increase as
case time decreases. The average case time in Vancovuer was
about 7 hours, but many cases took less than 7 hours. Cases
which took 3.5 hours and were billed at the average rate,
had an equivalent hourly rate of $66.00. When people are
paid under a fee for service structure they tend to forget
the short cases which receive a higher return and remember
the longer cases when they worked at a low equivalent hourly
rate. In situations where time per service varies greatly,
fee for service payment methods have the potential for
leaving most people feeling that they are underpaid. The
range of time actually spent on a case was great. For
single charge cases the minimum reported time was 30 minutes
and the maximum was 63 hours and 45 minutes. The maximum
was unusual. Most cases required between 5 1/2 to 8 hours.
The minimum reported time for a multiple charge case was 6
minutes; the maximum was 25 hours. Most case times fell
between 6 and 9 hours. Multiple information cases ranged
from 1 and 1/2 hours to 31 hours, with most cases between 6
and 9 hours. With such wvariability the potential for
dissatisfaction by lawyers is great.

15.3.1 Balanced Tariff Structures.

Fee for service or block tariff schemes implicitly pay
people for their time. When differential fees are paid, it
is important that the fees match, at least proportionally,

Y i o e s

gt o

b e emep g 5 s B 55 S SR S R e e, s e

49

actual time spent. The tariff structure should not be such
that certain procedures are preferred by lawyers because
they make more money when these procedures are followed.
Choice of procedure should be made based on case and
court-related factors, not on economic factors related to
how much a lawyer will make. If a fixed fee is paid for a
case whieh ends in trial and a different fee for a case
which ends with a guilty plea, the fees should be structured
so that the effective hourly rates are the same. When
effective hourly rates associated with different procedures
are the same, the tariff 1is balanced. There are no
structural incentives to encourage a lawyer to opt for one
particular court proceeding.

Balanced tariffs are only possible on an averaged
basis. Case time varies, but fees are fixed. Any one
particular trial may have a high equivalent hourly rate, or
a low equivalent hourly rate. Over many cases, the tariff
should balance. It cannot be balanced on a case by case
basis.

Four British Columbia block tariff categories were
analyzed to see if the tariff was balanced. The categories
of procedural outcomes were:

- Failure to appear (FTA);
- Stays/withdrawals;

- Guilty pleas; and

- Trials.

The British Columbia tariff is complex with many
additional procedures besides these four which are billable.
These four, however, account for the bulk of all proceedings
paid for by legal aid.

The average case times for cases which end in FTA‘§,
stays or withdrawals, guilty pleas, and trials are given in
Table 15.3.1.1.
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Table 15.3.1.1

Time by Tariff Catzagory

F.T.A. GUILTY STAY/ TRIAL
PLEA WITHDRAWAL

1980 tariff payment for these categories of

procedural outcomes are:

Table 15.3.1.2

Teriff Payment by Procedure

Guilty plea at Provineial Court $ 80
Trial at Provincial Court $165
a. each additional day $110
b. Speaking to sentence $ 55
Jury trial $215
each additional day $165
Stay

a. entered on trial date $110
b. stay before trial $ 55

Other legal services such as appeals, crown adjournments,
bail reviews, and show cause hearings are also paid for
under the tariff.

A typical case in Vancouver or Burnaby is a composite
of several services. Table 15.3.1.3 presents the pattern of

services

whiech are billed under the current tariff. The

most frequently billed services were guilty pleas, one-day

trials,

stays, attendances to speak to sentence, and FTA's.
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The pattern of billed services in Vancouver and Burnaby was
similar, with one small exception: there were more

crown/court adjocurnments in Burnaby.
Table 15.3.1.3

Services Delivered under the Tariff
by
Judicare Counsel

Proportion of Bills including Specific Services

Vancouver Burnaby

Stay entered 16% 18%
Guilty-plea entered 31% 28%
Trial-day 1 31% 27%

-continued 6% 9%
Visit to Penal

Institutions 4% 7%
Bail/Show Cause Hearing 5% 10%
Bail Review 3% -
Preliminary Hearing 4% 4%
Speaking to Sentence 17% 17%
Crown/court adjournment 7% 2 2%
FTA's

-on fix date - 7%

-Trial date 4% 6%

-Other 3% 4%

The most commonly billed services were related to cases
whieh ended with stays, guilty pleas, trials and FTA's. The
average billings for cases ineluding these services are
shown in Table 15.3.1.4.

Two average billings are included in the above Table:
the average billing for the period of the project
(1979~-1980), and a projeected average billing under the
current tariff which came into existence in mid-1980. The
tariff increased payments by about 8%, but for only 1/4 of
the time period of the project. The project billings were
inecreased by 6% to project the current payments. These
figures are for administratively simple cases with one
charge, one information or indietment. The average payments
shown in Table 13.3.4 include payment for the cluster of
typical billable services which appear in cases. These are
case averages classified by dominant procedure, not costs
for individual services when they occur in a case. The
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charges for show cause hearing, or speaking to sen ,

i i i averaged with the basiec
*sit to a penal institution, are 2 e Da
%eev}i; a tria?, entering a plea of not guilty or a stay

Table 15.3.1.4

Average Bill

Service Vancouver Burnaby
j Projected
Projected
1979-1980 1980 1979-1980 _{?%9___
FTA $112.85 $119.62 $107.20 $113.63
Guilty Plea 147.12 155.94 185.25 196.36
Stay 160.70 170.54 127.77 135.44
Trial 227.84 241.51 2?%_99____%??;%3__

the average billing should

If the tariff is balanced, eni on 11 Cservices

correspond to the average time
associated with a case.

Table 15.3.1.5

Equivalent Hourly Rates
Administratively Simple Cases

Vancouver

Projected
1979-1980 1980

Projected
1979-1980 1980

FTA's $25.36 $26.88

1.42
Guilty Pleas 23.31 24.71 29.64 3

Stays ~28.14
Trials 24.98 26.48 23.41
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When equivalent hourly rates were computed for
administratively simple cases in Vancouver and Burnaby, the
balancing pattern became evident. Table 15.3.1.5 lists the
effective hourly rates for administratively simple cases
whieh end with an FTA, guilty plea, stay/withdrawal or a
trial.

In Vancouver, the pattern 1is highly stable. The
effective hourly rate is about $25. The tariff is highly
balanced. 1In Burnaby the pattern was more mixed, less
stable. Guility pleas had the lowest effective hourly rate,
$20.52, followed by trials. Stays produced a higher
effeective hourly rate. The hourly rate for trials in
Burnaby was about $1.50 less than trials in Vancouver.

In Burnaby cases which ended with the client failing to
appear hud the highest return. Failure to appear cases
produced the highest average equivalent hourly rate because
many of them are billed at high rates. If a elient does not
appear on the trial day, which happens in more than 50% of
FTA cases, counsel may bill for $110, the tariff amount for
a stay, if he or she was prepared for trial. The elient's
failure to appear reduced the potential court time by the
length of the trial. The reduction in time was
proportionally greater than the reduction in billing for
guilty pleas, stays or trials.

There are no strong biases in the current tariff. In
Burnaby there is some relative advantage in entering guilty
pleas or having a client fail to appear (on trial date).
The case to case variation was large enough that minor
variations in average effective hourly rates would probably
never be noticed. The current British Columbia tariff

appears to be well balanced for administratively simple
cases.

The tariff is not so well balanced for administratively
complex cases. Table 15.3.1.6 lists the equivalent hourly
rates for cases with multiple counts of one charge on one
information or indictment, multiple charges on one
information or indietment,and multiple information cases.

The average payment for administratively complex cases was
$172.70 for multiple count cases, $218.62 for multiple
charge cases, and $326.67 for multiple information cases.
Under the tariff inecrease in 1980 these averages become:
$218.62 for multiple count cases; $231.74 for multiple
charge cases, and $346.27 for multiple information cases.
The total time lawyers spent on these three types of cases,
however, did not vary much. The averages ranged from 7
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54 15.3.2 Case by Case Analysis.

inutes.
hours and 4§ m1
equivalent hourly rate Vagledritgecgiz
i erage pbilling. Equivalent ho:ragout Lo and
WI§2' ige cﬁnnt and multiple charge cases wer
multip

i i tion cases was
i for multiple 1nforma : 5
o T equlval?g;o;;giion cases are billed and paid at

As mentioned earlier, there was great variation from
case to case in the amount of time speni. On the average,
tariff payments corresponded well with average time spent.
In individual cases, however, the correspondence was low.
The total time spent by judicare counsel on cases was
compared case by case with actual payments made. When

hours and 3 minutes to 7

Consequently, the

49 . Multiple s of cases. ' L individual comparisons were made, only 22% of the variation
iuch higher rate than other 1ype | i in total payments made for cases could be related to actual
; time spent. Conversely, 78% of the variability in payment
le 15.3.1.6 i from case to case could not be related to time spent by a
Table ' : lawyer. High paying cases were rarely those which took a

. . A .
Effective Hourly Rates | ! lot of time. Of more importance, from the private bar's

views of tariff schemes, cases which took longer times were
not necessarily or even frequently, high paying cases. On
the average the tariff appears to be equitable, but from
______________________ | case to case there was little link between time spent and
Vancouver , payment made. Given the low correspondence of time spent,
on a case by case basis with payment, there will most likely

For Administratively
Complex Cases

1979-1980 Pr;éggted ; always be dissatisfaction with a block tariff scheme.
__________________________ i 15.4 Seriousness Tariffs.
o $24.50/hour $25.97 / . Modifications can be made in tariff structures to pay
Multiple Count Cases differential fees by seriousness of offence. Violent
$29.42/hour 31.19 ) offences are generally considered more serious than property
Multiple Charge Cases i offences and within property offences, breaking and entries
$46.00/hour 48.177 ' 3 are considered more serious than thefts. Seriousness based

tariffs are structured on the belief that more serious
offences require more preparation time and more court time

ltiple and that this extra ?ime should be paid for. If the more
. ced in its payment of multip experienced and skilled lawyers handle the more serious
The tariff is nOthilageaSon for the imbalance may be cases, a seriousness based tariff could also be used to pay

i i ided to
information cases. AP hen services provicec
;gund in the tariff definition of W t be billed as a single z

i harges mus . . g ‘ . .
a ciient Tﬁzrcurgt;;pﬁiriﬁf s%ates that no additional fees Analysis of the time

lawyers differentially for skill or experience.

spent by lawyers supported the

X here were 1 belief that 1 d ti i

service. . . However, when t genera elie a awyers spen more ime on serious
will be paid for WU1tlp;?c§hg2§§ited in trials or Stﬁyz% ] offences than they did on less serious offences. The total
multiple informations W to argue successfully that eac , time spent by judicare lawyers on violent offences averaged
judicare lawyers appeareg rzsulted in a separate trial or ‘ about 12 and 1/2 hours compared to the time spent on other

aration was made.

1tiple information
stay o p onent of total

. 5 types of offences which averaged around 4 to 6 hours.
stay of proceedings for whi

ch separate prep
was a minor comp

preparation time, gggﬁxziéd. Two trials on two ingg;maglzgi | . Table 15.4.1 contains a list of the average billing for
time. Court tl?ﬁ two informations, following ' single charge cases classified into six erime catagories.

or two stays trial or one stay

. o
another, did not take twice as long 8as on

As can be seen from the table the average billings did not

of proceedings. the ' vary much in administratively simple cases, except 1in the
i information or indictment cases 9 : violent ecrime and alcohol related erimes catagory. Cases
Except for mU1tlgle Lgtremely well balanced. Averag : involving violent ecrimes and alcohol were billed at an

i ears to X L anee
tzgéiitsazgrrespond well with average time sp
1%

'
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average of $50 to $80 above other cases.

Table 15.4.1

Average Bill by Seriousness

of
Offence
B Vancouver
1979-1980 Projected 1980
Violent $201.89 $214.00
Property 151.10 160.17
Vice/Drugs 125.20 132.71
Escape 121.00 128.26
Alcohol 205.55 217.88
Other 133.24 141.23

When equivalent hourly rates were calcualted, cases
involving violent offences were paid for at a substantially
lower rate. Table 15.4.2 contains equivalent hourly rates
for administratively simple cases classified by ecrime.

Violent crimes were billed at a higher rate, but took
substantially longer than cases involving other erimes. The
result is an equivalent hourly rate for violent offences of

$17.46, ten to fifteen dollars an hour below most other
crime cases.

The analysis of the equivalent hourly rates for violent
offences strongly supports adjustments in the exising tariff
for cases involving violent offences. Cases 1involving
violent crime require more court time and substantially more
client time. While the average billing is higher, it is not
high enouh to compensate for the increased time.
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Table 15.4.2

Equivalent Hourly Rates

by
Offence
Vancouver
1979-1980 Projected 1980

Violent $16.41 $17.46
Property 27.88 29.55
Viee/Drug 30.54 32.37
Escape 28.14 29.82
Alcohol 30.77 32.62
Other 22.32 23.66

15.5 Experience Tariffs.

The 1last category of tariff which will be explored is
an experience based tariff. It is often argued that
criminal legal aid attracts young, inexperienced lawyers,
and that more experienced lawyers drift away from legal aid
to better paying areas of the law. It is argued that
criminal legal aid representation would be improved if more
experienced lawyers were enticed into remaining part of the
legal aid bar. Increasing fees for more experienced lawyers
is seen as a major way of keeping these lawyers available to
take eriminal legal aid referral work.

A sample of criminal legal aid lawyers were surveyed
and asked questions about their practices and experiences.
Thirty-nine lawyers were included in the sample. The cases
which these lawyers handled were analyzed to determine the
relationship between time spent on a case, vyears of
experience, and outcomes of cases.
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The criminal legal aid lawyers were divided into 2
groups: those lawyers with more than 4 years experience
acting as counsel in criminal cases, and those with 4 vyears
or less. Using this division there was a difference of
almost 2 hours in the total amount of time spent per case by
the more and less experienced ceriminal legal aid lawyers.
The more experienced lawyers spent more time per case than
the less experienced lawyers. This difference was primarily
a difference in the time spent in court. More experienced
lawyers averaged about 1 hour longer in court or activities
related to court appearances such as travelling to and from
the court or waiting at court. This difference was not the
result of the more experienced lawyers handling more trials
which in general take longer than other procedures. Within
the group of lawyers surveyed, the inexperienced lawyers had
more trials than the experienced lawyers. However, the
trials handled by the experienced lawyers lasted longer than
those handled by less experienced counsel.

There was one other relationship worth noting. There
was some trade-off in time spent on legal research and time
spent preparing submissions and examinations of witnesses.
The relationship was not extremely strong, but less
experienced counsel spent more time on legal research and
less time on preparing submissions and examinations of
witnesses than the more experienced lawyers. Neither group
spent much time on these activities (under an hour in both
cases), but there did appear to be some change in case
tactics as experience increased. It may be that the less
experienced lawyers must spend time learning what the law
and procedures are, while the more experienced lawyer can
spend more time preparing for his or her case because he or
she knows the law and procedures to be followed. More
experienced counsel were not handling more trials and did
not have average billings higher than 1less experienced
counsel, but their cases did take more time. More
experienced counsel were being paid less than less
experienced counsel. The existing tariff structure contains
disincentives for experienced counsel.

16. Conclusion

The average time spent on a criminal legal aid case by
private counsel was between 7 and 8 hours. Sixty to seventy
percent of this time was court related time-time spent
travelling to, waiting at and and appearing in court.
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Client time made up another 15-20% of the total time.

Judicare lawyers spent little ti ;
A ime
other than interviewing clients. preparing for court,

To?al time spent on a case is reatly infl
ggg:: t;2$a;2dcr;2;nal leg?} aid work a%d mazy as;ggigd 2¥
e, articularil i i
court, and office locat?on. These ¥ac§g$s cg:g éé;gnén :EZ
case to case control of individual lawyers. (Publie defence
counsel spent T“?h less time in court than judicare counsel
?;t had a definite locationgl advantage with offices acros;
e street from the Provineial Court). Tariff ayment
therefore, really are court time payments. P >

The time/tariff

structures: analysis explored four generic tariff

- time tariffs

fee_for service block tariffs
- seriousness tariffs

- experience tariffs.

o1 kIntBritish Columbia lawyers are paid under a modified
b ogff ariff. _ If they were paid under a time per case
Vggéouéethe equivalent hourly rate would be $34.00 for
: r cases and $25.00 for Burnab cases
equgvalent hourly rate calculated on a caseYby—case. baz?:
varied greatly. Overall high time cases were not usually

high payment cas
\ es, and conversely low time
w i cas
low paying cases. y ses were not

On the average, across all o i
C ases, the equivalent hourl
payment§ for most services in the British Columbia tarif¥
xggeh similar. There are no biases in the existing tariff
c encourage.lawyers to select particular services just
to increase equivalent hourly payments.

Within the existing tariff there is on i

QO?S produce disproportionate paymest:fPUCtﬂﬁﬁly?gfz
5nformatlon cases have a equivalent hourly rate of $46.00
betence counsel clearly do not control the charging pattern.
hg bwhen they accept multiple information cases they averagé

1gher payments for approximately the same amount of time as
spent on single charge or multiple charge cases The
probable reason for this stems from the current iariff
strugture. which _makes it possible to charge separately for
multlple.lnformatlons if preparation was performed for each
information. Separate preparations were often billed while
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total preparation time (a minor component of the total case
time) did not vary.

The analysis of the time log data supported the use of
seriousness tariffs in a simple form. Violent offence cases
averaged about 12 hours total time versus 4 to 6 hours for
other offences. The difference came primarily from
increased court time linked to more trials 1in violent
offence cases and more time spent with elients.

An analysis of the time 1log data also supported an
adjustment in payment for more senior counsel. On the
average counsel with 4 years or more experience in criminal
law spent more time on cases than less experienced counsel.
Yet their average billings were similar, producing a lower
equivalent hourly rate. More experienced lawyers earned
less on a hourly basis than less experienced lawyers. More
experienced lawyers spent more time in court and more time
preparing witnesses and submissions.

Overall, the time tariff analysis revealed a basically
balanced tariff structure within particular courts. Only
two courts were examined (Burnaby and Vancouver). The
tariff was not as well balanced when the two courts were
compared to each other. The tariff analysis also reinforced
the image of ecriminal legal aid work as a court-time
dominated practice not involving much case preparation.
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