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Research ~rspectives on Selective Incapacitation as a Means of Crble Control 

by 

Alfred Blumstein 

Carnegie-Mellon University 

I. Basic Problems of Prison Capacity 

--- - ----~-...- -- - .----~-

T~e criminal justice system of the United States is currently facing the classic 

tension between the public's persistent demand for more severe punishment of 

convicted offenders and its equal reluctance to provide additional resources to do so. 

The public demand for greater punishment is felt very strongly by virtually every 

elected official with any authority over the criminal justice system. It is reflected in 

the number of states that have recently considered and passed sentencing legislation 

that reflects more severe standards, typically in mandatory-minimum sentencing 

legislation or in determinate-sentencing legislation that provides for a significant 

increase in the average sanctions del ivered. 1 

This increased public pressure comes at a time when there is little capacity within 

the criminal justice system to respond to their demands. The principal operational 

constraint is that of prison capacity. U.S. prisons are already severely overcrowded. 

At the end of 1981, there were about than 370,000 individuals in state and federal 

prisons, not counting the 150,000 in local jails. This represents one person per 700 

in the general population, and is the highest incarceration rate (prisoners per capita) 

in recent U.S. history. The situation is particularly severe for the demographic 

~'''"r'' that account for the largest incarceration rates - the males, the blacks, and 

the young. For the single largest group, black males in their twenties, one in 33 of 

that group is in prison on any given day.2 This level of incarceration represents an 

issue of enormous political and social concern, as well as considerable cost. 

This growth in prison population comes at a time when the United States has seen 

relatively little growth in prison capacity, and so the consequence is considerable 

prison overcrowding, and the resulting serious concern about the effects of that 

overcrowding. The overcrowding has led to conditions of confinement that are 

unacceptably severe and these have resulted in court interventions in 28 states 

directed at correcting these conditions. 3 Of comparable concern is the effect of 

lin Pennsylvania, for example, the legislature recently passed a mandatory-minimum sentencing bill calling for 
a five-yelr mandatory-minimum sentence for 1>11 those convicted of committing an offense with a firearm, 
committing a serious crime on public trllnsportatit."'. or committing a second serious offense (especially assault 
with serious injury or aggravated robbery). These mandatory-minimum sentences are probably more than twice 
the actual time currently being served by persons convicted of these offenses. 

2 
These rates, and the racial mix in prisons generally. are explored in Blumstein, Alfred "On the Racial 

Dlsproportionality of U.S. Prison Populations," Journal of Criminal law and Criminology, Volume 73, no. 8, Fall 
1982 

3Criminal Justice Newsletter, vol. 13, no. 5, March 15, 1982, pp. 2-5. 
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overcrowding on prison management. 

complexity of managing the institutions, , 

2 

Saturated prisons inevitably increase the 

and lead to a transfer of control from the 

institution to the inmates, with the attendant risk of riot or other severe problems. 

A major inhibition to the expansion of prison capacity is the high cost of 

constructing and operating prisons. The capital costs of construction vary by the 

design and site, but are typically in the range of $50,000-$75,000 per cell. Operating 

costs differ across states, by the type and amount of services provided, and by the 

salaries of correctional officials, but generally average about $ 10,000-$ 15,000 per 

inmate per year. These costs are being faced at a time when states are undergoing 

severe fiscal stress. This results partly from taxpayer resistance as reflected in the 

adoption of California's Proposition 13, Massachusetts' proposition 2%, and other tax 

limitation measures. It is directly reflected in the rejection in recent years of bond 

referenda for prison construction in New York, Michigan, and California, all in the 

face of widespread demands for stiffer penalties in those s!ates. The states' fiscal 

problems are exacerbated further by the transfer to the states of responsibility for 

an increased number of social programs that had previously been funded by the 

Federal government, thereby putting greater pressure on the state budgets and making 

it even more difficult for them to provide funds for additional prison capacity. 

In many states, the reluctance to create additional prison capacity is a consequence 

of rational planning. Much of the recent growth in prison populations is attributable 

to a transient effect - the shifts in the nation's age distribution as a consequence of 
the "post-war baby boom". This popUlation, the cohorts born in the 15-year period 

~:~7 ~v 1962, is now past the high-crime ages of 16 to 18, and so one might 

anticipate a reduction in crime based on this demographic shift. That reduction in 

crime, however, is not translated directly into a reduction in prison population, 
largely because the peak imprisonment ages are in the mid-twenties somewhat later 

than the peak crime ages. This lag occurs because, aside from the most heinous 

offenses, imprisonment is imposed only on those who have accumulated several 

convictions. Those persistent offenders who do accumulate the mUltiple adult 
convictions that warrant prison are then well into their twenties. 

Thus, based on these demographic considerations alone, there should be a lag 

between the crime peak, which should occur in the early 1980's, and the prison

population peak, which should be about 10 years later. Based on some studies in 

Pennsylvania,4 that peak in prison popUlation, with a subsequent decline, is expected 

to o(:cur in about 1990. Pennsylvania is likely to be typical of the situation 

elsewhere in the Northeast and Midwest, where the total population is fairly stable 

but ilging. The Southwest, on the other hand, with its significant growth in 

4See Alfred Blumstein Jacqueline Cohen, and Harold Miller. "Demographically Dlsaggregated Projections of 
Pns(m Populatlc,ns". Jour'nal of Cr; mi nal Justice. vol.B. no. 1. January. 19BO. for these estImated effects 
in Pennsylvania. 

.. .... 
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population through In-migration, may not experience any such decline. 

II. The Search for more Effective Crime Control 

The pressure for a more aggressive response to crime and the severe constraint 

associated with current prison capacity leads naturally to a search for means of 

increasing the crime-control effectiveness of the criminal justice system. Since the 

principal scarce resource is prison cells, this search can involve finding means for 

more efficient "allocation" of those cells. Pursuing that strategy inevitably 

introduces some conflict between the considerations of individualizing incarceration in 

order to maximize an incapacitation effect and those of assuring equal, just, and 

uniform punishment. 

If we knew absolutely. nothir.g about the crime-committing 'propensity of individuals 

or groups, then we could do no better in terms of crime control than to pursue a 

"just deserts" strategy. Punishment would respond simply to the currerlt offense, its 

seriousness, and the offender's culpability, perhaps as reflected in the extent of his 

prior record. The just-deserts principle calls for imposing punishment that is 

"proportional" to the offense seriousness. This principle establishes the relative 

ranking of offenses, and lacks only a "proportionality constant" to establish the 

absolute levels of punishment. The proportionality constant can be provided by 

iml?osing one more constraint, and that can be ascertained by the limit on the 

aggregate amount of imprisonment to be delivered. Under current crowded 

conditions, that constraint is the total prison capacity. 

In the search for improvements to the efficiency of the just-deserts approach, one 

can look to certain offense types, to certain identifiable classes of individuals, or to 

certain behavior patterns that could provide additional predictability of subse.quent 

behavior. If such prediction were possible and effective, then that would suggest a 

policy of "selective incapacitation" focused on those individuals who are predicted to 

be most likely to commit serious crimes in the future. In order to adhere to the 

constraint on prison capacity, these individuals become the prime candidates for 

incarceration, with a corresponding reduction in the penalties imposed on those who 

are predicted to be les,1s likely to commit crimes in the future. 

This issue of selective incapacitation is most often posed in terms of identifying 

"high-risk" individuals and imposing extra punishment on them. Such proposals have 

generally met with considerable objection. Predictions of future criminality have 

generally been of pvor quality. Furthermore, as the base rates of the predicted crime 

decrease (as occurs, f()r example, when the focus is na,'rowed to the most serious 

violent crimes), even good predictions are bound to generate high false-positive 

rates, and the objections to punishing individuals for predicted future crimes 

increases severely as the fraction who would not be committing the future crimes 

increases. These concerns might be mitigated to some degree when the issue is 

posed in terms of a reduction of punishment for some low-risk groups in exchange 
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for an equal increase in the punishment of others in the high-risk group. To many, 

however, the primary concerns is with each of the inappropriate members of the 

predicted high-risk group (i.e., the "false positives"); no benefits to other's (the 

predicted low-risks) are viewed as acceptable as aggregate compensation for the 

wrongful punishment delivered. Many others, recognizing the gross uncertainties that 

limit the development of a precise sentencing schedule in any event, are prepared to 

be more pragmatic: they are prepared to countenance some errors (which will occur 

under any sentencing scheme) if the predictions are sufficiently reliable and if no one 

receives punishment that is grossly unjust for the crime committed. 

In beginning to address these policy issues involving selective incapacitation, it is 

important first to identify the role of incapacitation as a crime-control strategy 

generally, and to indicate the kinds of information needs that are associated with 

increasing its effectiveness. 

III. Incapacitation as a Crime Control Strategy. 

Incapacitation is one of the three means by which the criminal justice system 

controls crime. The dominant method until recently was that of rehabilitation, which 

sought to bring about behavior change in identified offenders subsequent to release 

from some form of "treatment". The dominance of this strategy is reflected in the 

label of "corrections" applied to the punishment arm of the criminal justice system. 

The at:::tumulation of research over the past decade into the rehabilitative 

effectiveness of a wide variety of criminal justice "treatments" has led to a growing 

,..f;";I1",, innment with that possibility. The dominant finding in those evaluations has 

been a "null effect", where no particular treatment is found to be any more (or less) 

effective than any other on the average, so that individuals emerge from "treatment" 

with no appreciable behavior change. This does not require that no individuals 

change in any way, since it is entirely possible that some individuals do emerge 

from treatment with a reduced propensity to commit crime. This could result from a 

combination of rehabilitative programs (e'~i.' learning of job skills) and the special 

deterrence associated with an enhanced reBolve not to have to suffer similar 

punishment again. On the other hand, some individuals can emerge from the 

trei.'ltment with a greater propensity to commit crime. This could result from a 

so(;ialization into the criminal subculture that dominates prisons. But the "null-effect" 

finding suggests that the~e two groups roughly balance each other out. In general, 

that result should not be very surprising. When individuals emerge from whatever 

limited treatment we permit the prison authorities to impose, and typically return to 

the same environments from which they reached prison, it is certainly reasonable that 

the influence of the environment will soon dominate any persisting influence of 

whatever "treatment" went on in prison. 

The l~econd crime-control mechanisms of the criminal justice system is that of 

general deterrence, where the r>anction of imprisonment is viewed as a "price" of 
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committing crime. The underlying presumption of general deterrence is that if the 

"price" is increased (i.e., the certainty or severity of application of a sanction is 

increased), then the number of persons deterred will increase and the crime rate 

reduced accordingly. While there is a widespread belief that there must be some 

general deterrent effect, it has been particularly difficult to measure those effects. 

This difficulty results largely from the difficulty of separating the effects of 

increased sanctions in reducing crime from the simultaneous effects of increased 

crime rates on inhibiting the imposition of sanctions. In terms of the variables that 

reflect the deterrent effect, the empirical estimates of the influence of punishment 

"severity" (i.e., the length of sentence imposed) has consistently been smaller than 

the inflUence of imprisonment "certainty" (j.e., the probability of imprisonment for 

those convicted). 

The third mode, which is the principal focus of this paper, is that of incapacitation. 

Rehabilitation is concerned with the crime averted by the offender after his release 

from treatment, and general deterrence is concerned with the symbolic effect of 

punishment on other potential offenders; the incapacitation effect refers to the 

crimes averted in the general society by isoltion of the identified offenders during 

their periods of incarceration. That is, if the offenders were on the outside, some 

of them would be committing crimes and those crimes are averted by isolating them 

in prison. (Of course, the crimes that are committed against the other prisoners by 

the offenders in prison are discounted in this context.) 

Thus, it is important to recognize that any incarceration policy will have some 

III~dfJd~lIl,ltive effect as long as any of the imprisoned individuals would have been 

committing crime if they were on the outside. This incapacitation effect can be 

characterized as a "general" incapacitation effect. 

IV. General Incapacitation 

Most discussion of incapacitation focuses on the general incapacitation effect which 

results from any incarceration policy, including any just-deserts policy. Whoever is 

imprisoned as a result of any incarceration policy might have been committing 

crimes if he were on the outside, and the crimes averted thereby are the general 

incapacitation effect. Any such effect is diminished .by the degree to which those 

crimes are replaced during the period of incarceration. Crimes committed by, say, a 

pathological rapist are not likely to be replaced, and so the incapacitation effect is 

complete during his period of confinement. It is probably also the case that there is 

no replacement of the robberies by a street mugger. Certain crimes are the work of 

a criminal labor market, and those are likely to be replaced. In the case of drug 

sales, for example, it is likely that the incapacitation effect on a drug dealer is 

negligibl~, since his sales will be picked up either by an increase in the activity of 

those stil/ out or by recruitment of an additional seller to take his place. Similarly, 

burglary carried out in the service of a "fence" is also likely to be replaced through 
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recruitment by the fence, whereas solo burglary is more likely to be incapacitated 

when the burglar is in prison. 

I~eplacement could also be a problem when the offending is carried out by a group, 

imd one member of the group is sent to prison. If the group was larger than the 

necessary size to carry out the criminal fUnctions, the group reduced by one member 

could still continue, and if it does, there would be no incapacitative effect. If the 

lost member was critical to the operation of the group, then the remaining members 

may ha've to recruit a replacement, and so might still continue. On the other hand, 

the imprisoned individUl.,1 might have been a key leader in the group, and his 

imprisonment could well cause the group to discontinue future activity; in that case, 

his imprisonment would have the eHect of incapacitating the crimes of the group. 

We still know very little about such group offending and the effects of imprisoning 

one of its members, and this must be the subject of continuing research. 

Research into general incapacitation requires considerable knowledge about the nature 

of criminal careers. The fundamental notion of incapacitation implies taking a slice 

out of an individual criminal career. Figure 1 depicts a simplified model of an 

individual criminal career. The propensity to commit crime begins at time to and 
continues until some later time t. During that interval from t to t , the individual 

1 a 1 
is expected to commit crimes at some average rate of A crimes per year. The graph 

of the individual's crime rate is thus shown as zero until he begins his criminal 

career at time to' It then rises to a value of A, and continues at that value until he 
terminates the career at a time t , at which point the value again returns to zero. A 

1 
;::~;:::! of imprisonment of S years during the middle of that interval could thereby 

avert ).S crimes, and that incapacitative effect is reflected by the shaded region 

within Figure 1. 

To the extent that there were any rehabilitative effects resulting from that 

imprisonment, then it would be reflected in a change in the individual's career after 

release. That could be either through a reduction in the value of A sUbsequent to 

release or in a shortening of the criminal career. To the extent that the effects of 

incarceration are criminogenic, on the other hand, then that would show itself as a 

change in the career pattern, but in the opposite direction - an increase in ). or an 

extension of the duration of the career. These two possibilities - rehabilitation or 

criminalization - are also depicted on FiS. 1 after the period of imprisonment. To 

the extent that the literature on whabilitation and its findings of a null effect are 

valid, then these two effects probably occur, but are roughly equal, and so balance 

each other. 

V. Criminal Careers 

The past decade has seen an increased focus on incapacitation, largely in reaction to 

the disillusionment with the rehabilitative potential, and has resulted in increased 

attention to the issues of criminal careers, and to estimation of :r.he parameters 

Individual 
Crime Rate 

(~) 

Figure 1 

A Model of a Criminal Career 

Incapacitation 
Effect 

S 
years 

Rehabilitation 
Effect 

to Commit- Re- tl 
~ ment lease r--- Career Length ~ 

Criminalization 
Effect 

time 
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characterizing criminal careers. 

Perhaps the most fundamental parameter characterizing the criminal career is the 

value of X, the individual. crime rate in terms of crimes per year per offender. 

During the S-year period of incarceration, the number of crimes averted is XS. 

Obviously, the higher the value of X for the incarcerated population the greater the 

incapacitation effect of imprisonment. In view of the importance of this parameter, 

it is astonishing how little is known about it. It is only in the last decade that we 

have seen efforts to begin to develop estimates of X for a general offender 

population. 

A second important parameter of the criminal career is its duration or "career 

length", the interval (t - t ) in Figure 1. While we are interested in the total length , 0 
of a criminal career, a decision-maker in the criminal justice system is especially 

interested in the "residual career length", or the time remaining in the criminal career. 

Thus, the judge who imposed the sentence S on the offender depicted in Figure 1 

might be interested in knowing whether the residual career length would be less than 

S. If it were, then the time from the end of the career until the end of the sentence 

would be wasted in terms of an incapacitative effect, and the incapacitation-oriented 

judge might then want to consider imposing a shorter sentence. Thus, the snorter 

the expected residual career length at the time of imprisonment, the greater the 

likelihood that a portion of the sentence interval, S, will extend beyond the end of 

the career, and that the prison capacity will be used to incarcerate someone who is 

no longer criminally active. 

Criminal-career research is also interested in the patterns of crime-type switching 

over the course of the criminal career. In order to estimate the different types as 

well as the numbers of crimes averted through incarceration, it is important to know 

whether particular offenders or identifiable groups of offenders are "specialists" (j.e., 

engaged in only one kind of offending) or "generalists" (j.e., switch broadly across a 

range of offenses) and whether the seriousness of their offending increases or 

decreases over the course of their criminal career. 

These criminal-career characteristics are directed at' those who are in a criminal 

career. An associated question relates to the prevalence of offending. With respect 

to the larger general population, the question here is the number of people who ever 

engage in a criminal career, and the number criminally active at any given time. The 

question of prevalence introduces the issue of the starting and stopping of the 

criminal career, and the points in individual lives where these events occur. 

In all the discussion of criminal careers, it should be apparent that the concept of 

"career" refers simply to a means of characterizing a longitudinal process. It does 

not require that crime be the individual's primary means of income or employment 

since one can have simultaneous careers of many kinds, such as an educational 

career, an employment career, a criminal career, a mating career,etc. 

--------------------
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These parameters of the criminal career are all difficult to estimate. The problem 

would be greatly simplified if all criminals maintained careful logs of their criminal 

activity and submitted those logs to a central repository on a regular basis. Failing 

that ideal, there are two principal means by which the parameters can be estimated -

self-reports and official records. In self-reports, individual offenders are asked to 

report on their criminal activity over a recent window period, and those reports are 

used to estimate the criminal- career parameters. The reports, of course, are subject 

to problems associated with misrepresentation, which could include efforts to 

suppress by some and efforts to embellish by others. Even in the absence of 

intentional attempts to distort, some respondents may simply have difficulty in 

recalling events that took place months or years earlier. The virtue of the self

reports, however, is that they measure crimes directly rather than some subsidiary 

event that follows from it. 

The use of official records, most typically, im vives arrest records associated with 

individual offenders. Those records note the sequence of arrests associated with 

each individual offender. Since only a small fraction of crimes result in arrests, then 

the "arrest process" reflected in those records can be viewed as a sampling of the 

much richer "crime process" which is of primary interest. The problem is further 

complicated by the fact that that "sampling" is not random, but must involve a 

number of biases, and the exact nature of those biases is difficult to determine 

precisely. One must then use information on the "sampling probability", which is 

probability of arrest conditional upon commission of a crime, to make inference 

.,.h,,"t tho IInderlying crime process from the recorded arrest process. Since arrest 

records are maintained more carefully and completely for adults than for juveniles, 

the use of these official records is more likely to yield satisfactory estimates of the 

parameters of the adult criminal career starting at age 18. Since such records are 

often automated, however, it is possible to. generate large samples of adult criminal 

histories, and these large samples can be disaggregated very finely to explore 

interactions among a large number of variables. This degree of disaggregation is not 

ordinarily possible with self-reports, which require interviews with each individual 

offender,' and the cost of these interviews limits the number that can be accumulated. 

VI. "Selective" Incapacitation 

The search for the individual offenders who are the best candidates for incarceration 

in order to maximize;'e incapacitation effect involves a search for the individuals 

with the most appropriate criminal-career parameters. In particular, one would like to 

identify the individuals who do have a high value of X, who engage in the most 

serious offenses, and who are most likely to continue to persist in their criminal 

careers. 

The search for the most serious offenders is particularly appealing because any 

estimated distribution of X will be found to be highly skewed, with some very few 
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individuals displaying very high values of A, and the bulk of the individuals having 

small values of A. The skewness is especially pronounced in the self-reports,5 and 

is more so in self-reports than in the official records of arrests. This difference 

could be anticipated to be the case because it is physically imp,?ssible for an 

individual to accumulate an extremely large number of arrests in a short time, simply 

because those who might do so would be incarcerated before the rate could get 

extremely high. Thus, those whose true A is extremely high either spend a very 

large portion of their time in prison, or must have a very low vulnerability to arrest. 

The skewness in self-reports c:ould also be exaggerated by reporting error in the 

self-reports, with the very high values of A possibly being associated with those few 

who embellish the reports of their criminal activity most vigorously. Some of the 

skewness in the variation in A also undoubtedly attributable to chance variation in 

statistical realizations around a true underlying A. Despite these alternative 

explanations, however, it is almost certainly the case that the true underlying 

distribution of ). is highly skewed, but there is still some uncertainty about the 

degree to which that skewness is correctly reflected in self-reports. 

In the face of the existence of a long right-hand tail in the distribution of A, the 

task of selective incapacitation becomes one of identifying ~ priori the high-A 

individuals who will accumulate the largest number of offenses or arrests. In fact, 

much of the thrust for selective incapacitation derives erroneously from retrospective 

observations. Much has been made, for example, of the observation in the 

Philadelphia cohort study (Wolfgang, et aI., 1971) that 6% of the cohorts, (namely 

those "chronic" offenders who were found in retrospect to have experienced five or 

more arrests) accounted for 52% of the recorded police contacts. Since only one

third of the cohort was ever arrested, these "chronics" represent 18% of those ever 

arrested. Furthermore, Blumstein and Moitra (1980) have shown that the same results 

could be explained by a model in which all offenders with 3 or more arrests are 

indistinguishable in prospect and that all have the same probability of each 

subsequent arrest. Unless one can specify in advance the profiles of the individuals 

who will turn up in the right-hand tail, then the knowledge of the existence of the 

right-hand tail is of little predictive or policy relevance. Ideally one would like those 

profiles to reflect detailed patterns of behavior accompanied by insightful theory that 

helps to explain the relationships within the patterns and why the individuals with 

those patterns do end up at the high end of criminal activity. Once those patterns 

have been identified from retrospective analysis of criminal activity, then there has 

to be empirical verification of their validity in a prospective sample. 

On the other hand, the kind of identification that is least satisfying is that which 

derives simply from finding variables which correlate well with arrest rate or 

5See, for example, Jan Chaiken and Marcia Ch.iken, Varieties of Crimi n&l Behavior, R.nd Report No. 
WD- 1189- 1-NIJ: 1982. 
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reported crime rate, or, equivalently, variables that have large regression coefficients 

in a simple regression equation with reported crime rate or arrest rate as the 

dependent variable. Thus, while there could well be differences among the 

"chronics", and betw~en the chronics and those with fewer arrests, the fundamental 

task is one of identifying those differences in ways that can be used prospectively. 

There is a strong correlation among many variables that are related to criminality; 

where the information is to be used in deciding on individual punishment, one wants 

to be sure that one is invoking the relevant variables rather than spurious correlates. 

The most important work on measuring individual values of A. through self-reports is 

that of Jan and Marcia Chaiken and of Peter Greenwood, all at the Rand Corporation. 

Their work is based on interviews with prisotlers in California, Texas, and Michigan. 

Their work, as is true of all other estimates of individual values of A, ;s 

retrospective in that their estimates have been derived from data, but not yet tested 

on a new sample of data. They also derive from highly selectad populations. In the 

case of the work by Rand, for example, the data were derived primarily from state 

prisoners, individuals who had survived all filters to reach the last stage of the 

criminal justice system; it remains to be seen whether the patterns they display are 

also applicable to the larger group of offenders who reach conviction, and for whom 

a judge must decide on a sentence. It is also the case that they have been 

examined in only a limited number of jurisdictions, and the generalizability of the 

findings must still be explored. If consistent patterns are displayed in three states, 

however, then what would certainly be more encouraging than finding separate 

patterns for each state. 

A review of preliminary drafts of the Rand research can certainly encourage the view 

that there is a good potential for identifying some fairly elaborate patterns of 

behavior of the most serious high-A. offenders. Development of these patterns -

involving par'!icipation in robbery, assaUlt, and drug dealing - is a major contribution 

of Chaiken and Chaiken. Their results are certainly encouraging and warrant increased 

effort to pin down more definitively the characteristics that do identify those most 

serious predatory offenders. 

In attempting to identify these key individuals, it is critical that we compare any 

improvement that one might obtain with current practice. Certainly, prosecutors and 

judges do make some attempt to identify the most serious offenders in the cases 

that come before them. Any test of an improved discrimination method must be 

applied not to the product of those judgements, but to the raw material they face. 

V. Policy Issues Involved in Selective Incapacitation 

As we consider translating such findings on patterns that characterize the high-A. 

offenders into a policy instrument that will be used for selective incapacitation a 

number of interrelated policy and technical questions must be addressed. The most 

central policy questions relating to selective incapacitati In involve the basic 
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philosophical and legal challenges to the legitimacy of punishing an individual for 

crimes he might commit in the future. Certainly, any candidate for selective 

incapacitation is vulnerable to punishment because he has already been convicted of 

an offense that warrants imprisonment; furthermore, it is reasonable to require that 

any punishment imposed upon him should be no more severe than the reasonable 

range'that is normally imposed for the offense of which he was convicted. Then, 

the punishment imposed within those constraints might well ta"ke account of the 

potential risk an offender poses in the future. Most sentencing judges wi II 

acknowledge - in private if not in public - that such considerations enter their 

sentencing decisions. 

The intensity of the concern over adjusting an individual's sentence to reflect 

consideration of his future crimes is particularly SUrprising when contrasted to the 

much more readily accepted principle of general deterrence. Under this principle, 

individuals are punished in order to avert for other people's future crimes. Certainly 

in contrast, the principle of incapacitation - and even selective incapacitation if the 

prediction can be good enough - seems not at all unreasonable. 

Thus, it seems reasonable to conclude that if a very effective discrimination 

instrument were available, and if it were applied only to those convicted of 

offenses, and it the imposed punishment were no more severe than could reasonably 

be applied for that offense, then most of the legal and philosophical objections to 

selective incapacitation can be accommodated. The cruc:al technical question, 

however, relates to the potential effectiveness of the instrument. 

A central question in considering that instrument, is the set of variables used to 

provide the discrimination. A narrow legal view holds that the only legitimate 

information that can legitimately be used to decide on punishment is information on 

the offender's prior convictions. If that restriction is maintained, then those 

variables will probably provide very little information that is useful for the 

discrimination needed to warrant selective incapacitation. Convictions are sufficiently 

infrequent and sufficiently loosely related to an individual's aggregate patterns of 

offending that their information content is relatively marginal. The common practice 

of invoking a v.ide variety of other information in pre-sentence investigation reports 

reflects the acceptability heretofore of such information for use in sentencing, and, 

by implication, the inadequacy of restricting consideration to conviction records 

alone. 

As one expands the scope of the variables to be considered in identifying the 

candidates for incarceration, then the degree of objectionableness also increases. 

One level of extension involves various degrees of intervention by the criminal 

justice system short of convictions (say, arrests or indictments). The extreme of this 

range could extend to an inherently unacceptable variable like race, which might be 

introduced implicitly by using other socioeconomic- status variables (like income or 
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educationl;,d attainment) which are correlated with race. In these questionable 

variables, one is concerned about the degrea to which non-remediable status variables 

(such as age at first arrest) are invoked as predictive variables. Even if an arrest at 

age 15 is highly predictive of future criminality by a 25-year-old, -invoking such 

information, which even the best intentioned 25-year-old can do nothing about, would 

appear to raise some serious concern. CUrrent unemployment, over which the 

individual might have more control, would thus appear to be a more reasonable 

variable compared to information about an event that occurred sometime in the past 

which can no longer be changed. 

One of the fundamental concerns that pervades all decisions in the criminal justice 

system is the avoidance of "false positives", i.e., subjecting someone to punishment 

when that is not warranted in his case. This concern is reflected in the requirement 

for conviction of "guilty beyond a reas.:lnable doubt," and in the principle that 

"better a hundred gUilty men go free than one innocent man be punished." Thus, in 

seeking to identify the high-A individuals, while it is important to discern how many 

high-A individuals satisfy the pattern. it is particularly important to indicate also how 

many individuals who are not high-A people also satisfy the pattern. To the extent 

that high-A offending patterns are rare, and have a low base rate, then this false

positive rate will become undesirably large. Thus, for any patterns that are 

established, it is important to know the mix of low- as w!311 as high-A offenders that 

satisfy those patterns. 

As the research on selective incapacitation begins to identify the patterns associated 

vv;~:". high-X offenders, there will be a tendency to move to the creation of a 

"decision machine" that takes those variables or patterns as inputs and establishes a 

sentence for the offender being considered that is presumably appropriate from the 
perspective of selective incapacitation. One must view the prospect of such a 

"sentencing machine" with great concern. The considerations that do and should 

enter into the sentencing decision are far more numerous and more complex than can 

be dealt with by any simple formula with its limited functional form and its 

vulnerability to distortion. Rather than trying to develop a sentencing formula, the 

research should focus on developing insights into the kinds of behavior pattern that 

are associated with the most serious offenders. As those patterns are identified and 

as the insights emerge, they should be communicated to judges and prosecutors so 

they can take account of them. For example, as certain variables are identified as 

being salient, the officials could assure that information on those variables are 

reliably and completely gathered. They will then be in a good position to use those 

variables in relation to other information they use in making their decisions. 

VI. Research Issues to be Pursued 

In view of the growing importance of both general and selective incapacitation as 

important crime-control strategies, research on individual criminal careers is 
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extremely important. Findings from that research represent a potential maans for 

improving the effectiveness of the criminal justice system by incr~asing its 

incapacitative effects without sacrificing reasonable considerations of justice. The 

most immediate task in extending the current findings, especially those emerging 

from the work at Rand, requires a concerted effort to validate and test the generality 

of those findings. This requires making those data immediately available to other 

investigators who can pursue the research from the diversity of perspectives that 

could possibly find flaws in the existing research. A preliminary review. of the Rand 

research suggests that much of the work does appear to be extremely careful and 

meticulous. A number of questions, however, could still be addressed more fully: 

reliability of the few reports of very high X; the usefulness of arrest record 

information in predicting an individual's false positive rates under various prediction 

rules; and the sensitivity of the results to omission of a small number of high

leverage data points. It is likely that other investigators pursuing the same data will 

work much more vigorously than the original authors to push the data to their limits. 

The results are sufficiently important to warrant a concerted effort of re-analysis. 

In addition, the research should be replicated as soon as possible, using samples 

from other states and focusing on individuals who are not in prison. Since convicted 

offenders represent the pool of candidates for selective incapacitation through 

imprisonment, the research should focus on that population. Such an extension would 

permit assessment of the degree to which the judges are already making sentencing 

decisions that are e.PS good as ones that invoke information on the patterns of 

offending that emerged from the Rand research. Furthermore, since all of the current 

findings are retrospective results, :t is important to undertake a number of 

prospective studies to test in new samples the hypotheses that emerged from the 

previous research. 

As the results of the Rand work and related research identify improved selection 

criteria for candidates for incarceration, those criteria should be compared to those 

used in current practice. One could, for example, find among prisoners those who 

might be kept longer and others who might be released earlier, and one certainly 

should be able to anticipate an improvement in the incapacitative effect thereby. 

One should, however, test those criteria against aIJ convicted persons rather than 

those who have already passed through the judicial filter. The estimated benefits of 
any improved decision rules should be compared not only against the ordinary 

practitioner, but against some of the best. One would want to compare the variables 

used by the best practitioners and test the outcomes under a decision rule that 

derives from the research compared to the judgements of the best practitioners. In 

particular, one would want to compare the performance of career-criminal units in 

prosecutors' offices - and especiaIJy the more successful ones - in identifying the 

"career criminals" who should be prime candidates for incarceration. 

As decision rules emerge, attention should be directed at the decline of their 

•. 
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performance as the range of variables that can be used is restricted. Such 

restrictions should both reduce the incapacitation effect as well as increase the false

positive rate. 

As one starts to identify reasonable means for obtaining the potential benefits from 

improved selective incapacitation, it would appear that a coordinated and continuing 

research, development, test, evaluation, and implementation program is warranted. In 

pursuine such a program, it should be clear that drastic improvement is not likely, 

but ratMe; that reasonable implementation will make marginal rather than profound 

changes in the crime-control effectiveness of the criminal justice system. 

In pursuing this program, it is important to consider the advisability of instituting a 

research counterpart to the Hippocratic oath, in which the researcher, even when 

trying to bring about some improvement, is enjoined to "do no harm." 

-~-~- .-~---
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INTRODUCTION 

A recent report prepared for the National Institute of Juvenile Justice and 

Delinquency Prevention emphasized that juvenile delinquency appears now to be a 

more pervasive and serious social problem tha~ in the past (Wcis and Sederstrom, 1981). 

There is growing concern that the quantity and qual ity of delinquent behavior has 

changed. From many sources it appears that youths are committing more violent 

crimes and are doing so with greater frequency. Recent Uniform Crime Reports (UCR) 

indicate that the amount of violent youth crime is increasing. When measured by 

the number of arrests per mor1th, the violent crime rate for youths exceeds that 

of adults (Petersilia et al., 1978). In fact, Strasburg (1978) has shown that 

the number of violent offenses committed by juveniles tripled between 1960 and 1975. 

It has also been shown that delinquents are committing violent crimes at comparatively 

early ages (Hamparian et al., 1978). 

The apparent increase of violent crime by juveniles coincides with the publ ic 

percept i on. 
Publ ic awareness and fear of being 

victimized have led to more concern about the efficacy of treating violent youth-

ful offenders and to a demand for a firmer governmental response. The frequent 

charge is that the juvenile justic~ system has been inadequate to the task of 

preventing and controlling violent crime among juveniles. In 1980 the U.S. Congress 

amended the Juvenile Justice and Delinquency Prevention Act of 1974 and mandated 

that the I~uvenile justice system should give additional attention to the problem 

of juveniles who commit serious crimes, with particular attention to the areas of 

sentencing, providing necessary resources for informed dispositions, and rehabil i-

tation ll (Laurer, 1981: 28). 
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According to Boland and Wilson (1978) the issues of injustice a-nd ineffec-' 

tiveness are a,result of the two-track system which affords special treatment to 

j uven i I es. P.ublic attitudes toward violent and 

chronic delinquents are shifting from a philosophy of reform to one of retribution. 

Zimring has noted that recent attempts to reform sentencing practices 

in juvenile courts are "efforts to lead sanctioning models away from the juris

prudence of treatment and towards concepts of making the punishment fit the crime ll 

(1981: 884). These developments suggest that sanctions are tv be deter-

mined by severity of the offense and the juvenilels offense 

career as a whole. Whatever direction the policy developments take, change within the 

juvenile justice system should be guided by accurate data on the scope and com-
. 

piexity of the problem of serious and chronic del inquency. 

, Wo r kin 9 ," -, on 'the measurement of de 1 irlquency, Se 11 (n and 1,/0 1 fgang noted 
", 

. - .. ~. 

ho ...... studen,ts, of' Juvenile del inquency had often ()bserved that lIa true index of 
. : . 

da1i0quency or delinquents must be based on an assessment or conduct during the 
. .. 

entire time that juveniles are subject to the law" because Ilindices based on 

annual data give no hint of the numbei of juveniles who become delinquents before 

th!.'; reach adulthocdll
, and we suggested that a study of the delinquency history 

of birth cohorts could provide a test of lIthe relative value of preventive 

action programs ..• ~by irJvestigating changes in pa:terns of del inquent conduct, 

reduction of recidivism, etc., in successive age cohorts as they progressively 

come under the Influence of such programs'l (1964: 66-67). 

Cohort studies have methodological advantages in addi-tion 

to their substantive potential. Hirschi and Selvin (1967), in discussing the 

~roblem of causal order---the criterion for judging the claim that one variable 

causes another---have suggested that a solution to the problem, at least in 

principle, is the longitudinal or panel study: "In an ideal version of this 

•• 

.~ 

3 

. :: " .. 
data on them until they become adults" (1967: 53). 'Similarly, Farrington has ... , :':.:' 
remarked that longitudinal surveys are especially useful tn studyIng t~e course 

-". 

of development, the natural history, and the prevale~ce ~f a phenomenon at 
. ~. . -: ......... 

, " 

different ages, hew phenomena emerge, and continuities and discr:!:"n:tnuities 'from ' 
. . :.'. ~ ~ ', .. ~ :.' 

earlier to l~ter a~es (1981; 7). 
'" . " : . 

, . ' • • ," .'U 

Despite the apparent advantages of longitudinal itudies, the research literature 

in criminology up to 1972 was m<?,s_?ly characterized by reports of studies that were not 
" 

'.,' . . . 
longitudinalin,nature,and t,:learly n,ot of the berth cohort design •. Most'".:, .... ' 
.studie~ 'o'f ~e~idivis~ have been retrospe~tive, b~sed on selected groups of 

.. ,' 
offenders--such as juveniles committed to correctional schools, or persons 

, . , 

convicted of. crimes or committed to penal institutions-whose prior history 

of delinqu~rycy or crime'could be analyzed. Prospective studies have been much 

less comm,:m, that is, studies of the conduct of selected groups of offenders 

during a period of considerable length usually beginning at the adjudication of 

a person as a delinquent, his conviction of crime, or his commitment to or 

release from' a correctional institution. 

Because neither of these t'No types or research can arrive at more than 

partial information about recidivism, Sellin and Wolfgang 

claimed' that it would ble worthwhile to approach the problem in a different 

manner: namely, by a study of the history of the delinquency of a birth cohort--
. \ 

a population born in a particular year, ~hose conflicts with the law could be 

examined during a segment of the cohort's lifetime, ending with entry into adult-

hood. IISuch an inquiry," we said, IIwou ld permit us to note the age of onset 

and the progr~sston or cessation of delinquency; It would allow us to relate 

these phenomena to certain personal or social characteristics of the delinquents 

and to make appropriate comparisons with that part of the cohort that did not 

have official contact with the lawll (l964: 67). 
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The decf s fon was made to study deli nquency and its absence i.n a cohort 
'" 0" 0"' .', :: . '. 

consisting of'at) b~ys bor~ ·~n. 1945 and resfd'ing !n Phil<.,delphfa from a date .... 
.... '... •••• '0 .. •••• • :' • o. . ' . '.: 

no 'jater than "t.heir· tenth birthday until at least their eighteenth. Girl's w~re 

excluded, pa~tly'bec~us'e of ther~' tow delinquency rates and partiy because ~he' 
• .', : '.:." : ••. ~ •• ' " a ". • 

p~~s.e~ce.of .. the. boys in: ~he city at the terminal age me~tioned could be establish~d' 
.fro~ th~ ~~~:o~i~f\hei~':::r~gistr~tlon for military service. The f~ct that no .. 

.\~~g~·~~·c:~t;:~~;~j·~·'·;~·~·~~~;;~·'~~:r·~:ic~·la~ kfnd had 'be~ri"'done pr'eviously in the' unt;te'~ '.' 
. . ' ..... ~., ..... . :. ... ~!. . .... ,'. 0' " 

Stat~~ gave an addltiona1 stimulus to the project •. The result of:the effo~t ;0 
analyze the first birth cohort in the United States, dealing with delinquency, 

was published in 1972 as Delinguency in a Birth Cohort (Wolfgang et al ,), 

," 

, .. . :: . ~ ... ' .. '.' ... ' '." .. :~'. .. 

" .. ' ... ... .... :... . ...... 
Why .a New B r rth Cohort Stt:!tL' 

'. . . 
'. 

0" " ... 

..... 
'.o • .. • .'... . .. ;.._ ... :...... '. ••.• ."..::., •••. ....... . ", .. : 

... :" .. ' ; ...... :::.. .' ,':-'-. .;, ': .' .' -' .'. '.' ... .": :' ." . '-.' - ";.,: .. ,.' ~:'. :'. ".'. 
'.:I~ a recent report of recommendations by the Vera. Institute of Justice (1976), . . . ... " .. 

' .. 
. concerned mostly with violent delinquents, references' are made to cohort studies:" 

I . 

II The cohort format makes possible an understanding 
·'0 .. . ... " .", 

of ~h~ patter~-of cr,iminal behavior. over a delinquentls entire Icareerl. When 
• .: '. ,~ .... •• • • • ... ~: ..... ..... • • • 0' " • 

done on the' scale of the Philadelphia study, it also permits analysis of the 
. .. ........ .:, ~ .... . .'.;:. . ... . ' . . .. . '.... . 

relatio'~sfdp-'of del inq~ent behavioi-- and changes i~"de} inquent behavio'r- to 
." . .... . ..... .. ..' 

many demographic: social and other factors. An optimum research strategy would 

call for mo~~; such cOhor't ~tudie·s... • One of the locations studied should be 

Philadelphia In order to provide a comparison with the ear1ier, •. study which 

could yield useful I~formairon about changes in delinquent behavior over tJm~1 

(emphasis added). 

This statement concisely explains the underlying rationale of a new 

I. 

cohort study. LongitudInal cohort studies that collect data on maturation of ~ 

J/ 
\( 
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the same person5 are the best if not only way to provide probabilities and 

" Another birth cohort in Philadelphia affords a com-prevalence statIstIcs, 

-, . 'the effects of differential time on a geographically parative baSIS to examIne 

similarly situated set of subjects, Cohort changes or consistencies will 

be capable of being displayed in a socio-cultural setting that 

had a politic~l,- police and juridical background similar to the earlier cohort, 

Whether offense probabilities by age, race, sex, crime types, seriousness, etc, 

are different will be measurable .... ' ..... :: within the same geographic 

boundaries, Another birth cohort study in dnothe~ 'jurisdiction would be usaful, 

to be sure, but differences from the present study ,tJould have more difficulty 

being explainec by reasons of generational differences than by geography and 

demographic factor.s; whereas differences in a new Philadelphia cohort -'. rest 

more upon real differftnces in offensivity, Changes, if any, in drug offenses, 

,amounts and locations of victimization through violence, kinds 

and length of court and institutional seotences, can be specifically attributable 

to the specific. cohbrt variations if the new cohort is located in Philadelph'ia, 

Are crimes of violence more or less today inherent in the generatlo~al wave 

I h the l.lorldWar II birth cohort of 19451 Or of a cohort born 13 years ater t an ~ 

is the rate essentially the Same and only swelled by the total volume of chi ldren 

Is Juuen'l Ie crime more serious on the scale of gravity produced in the cohort? • 

h 1 Is t he second generati~" more special ized than it was in the earlier co 0rt 

1 Do Offense care-;;!"- :"ave similar desistance in offensivlty than the parent group 

ra tes 7 I • . d' 'tl'ons still evident1 Is racial differentiation in juveni e JustIce ISPOSI 

These are only a few of the more obvious questions answerable by a birth cohort 

replication in the same Jurisdiction. 
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Repl ications of scientific findings are common, lauded and necessary in 

the physical sciences; they are relatively rare, albeit still necessary, in the 

social sciences. They are even less co~mon in criminology and criminal Justice, 

which is most unfortunate. In a science closer to its nascency than most, crjminoJog~ 
• requi res rept ications to det-ermine or to insure reI iabi t ity and val idl ty. 

Rese'archers 'In this field are often more interested in trying to break new 
'. . . 

ground than' to confirm an earlier travelled terrain. But when a methodology 

capable of generating a new set of findings Important 'to theory and empiri~al 
. .' '" .:, .' , . ..' . . , .. 
application i~ de!l)Onstrated, it should be reiterated in order to determine . :; .,' . '., . 

: "wh~.th·er it'. i~ possible to. buttress··c.c-nsist~ncY'and to' affirm 'th~ r~~~;'it~"ob5erved"~ ': 
.. ," '. " 

....... 

"and,purposefully promoted change are significant modes of social intervention, 
#"' •• 

edpecially in a democracy., They can have serious pol icy effects that ~equi re ..... 
'..;' ': . . . . 

·the· best available instght based on the best available evidence. Birth cohorts, 

A replication.of evidence 

" in the same s~tting ma~imizes the validity and reliability of this kind of 

analysis for the benefit' of science and of social policy. 
: ~ "':. . 

Delinquency in a Birth Cohort is still the only large-scale birth cohort 

study in this country, based upon a generalizable population. Del inquency 

careers of all boys born in 1945 who lived in Philadelphia from their tenth 

to their eighteenth birthdays were described and parametric estimates of their 

offense rates and probabil ities computed. Base-line cohort rates were developed 

for: first offense, recidivism and offense switching rates; offense severity 

escalation. disposition probabil ities and subsequent offensive behavior. 
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The major objective of the 1958 birth cohort study is a full replication 

of the 1945 Philadelphia birth cohort study. The data collection 'procedures, 

research design and methodology of the 1945 cohort study will be applied in 

the present research. I n genera 1, \oJe wi sh to es tab 1 ish the same set cf para-

metric estimates as \oJere developed earlier to determine the "cohort effects" 

on delinquent behavior of growing up in the 1960s and early 1970s compared to 

those activities expressed by a cohort growing up mostly in the 1950s. 

- The Cohort I and I I data sets contain more th~n ample cases for fruitful com-

parative analyses. The Cohort I data contain: 9945 subjects (7043 whites and 2902 

nonwhites); 3475 delinquents (2017 whites and 1458 nonwhites); and a total of 10,214 

offens~s (4458 by whites and 5756 by nonwhites). In comparison, the Cohort II study 

is much la'"ger, reflects a much more even racial distribution and includes females. 
" , 

The 19'58 data include: 28,338 subjects (6587 white males and 7224 nonwhite males; 

6943 ~hite females and 7584 nonwhite females); 6545 delinquents (1523 white males 

and 2984 nonwhite males; 644 white females and 1394 nonwhite females); and a total 

of 20,089 offenses (4306 by white males and 11,713 by nonwhite males; 1196 by 

white females and 2874 by nonwhite females). 

Although our analysis of the 1958 birth cohort data is yet to be completed, we 

report below somepreliminary findings relative to a fewcrucial dimensions of del in-

quent behavior. 
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FINDINGS 

Prevalence 

One of the most fundamental questions in any study of delinquency 

concerns the number or proportion of subjects that have had official 

contact with the police. Thus research must identify how prevalent the 

problem of delinquency is by classifying the subjects at risk at least 

~n terms of the del inquent vs. nondel inquent dichotomy. In the 1945 

birth cohort study (Cohort I) we found that 34.9 percent of the boys 

were recorded as being delinquent (had at least one official police 

contact) before reaching age eighteen (see Table la). Moreover, 16.2 

percent of the cohort were one-time offenders while 18.7 percent were 

delinquent recidivists. Of the latter group 12.4 percent were nonchronic 

recidivists (from 2 to 4 offenses) and 6.3 percent were chronic recidi-

vists (5 or more offenses). 

The most striking findings with regard to the prevalence of del in-

quents involved race differences. In Cohort I, 50.2 percent of the non-

white boys were delinquent compared to 28.6 percent of the whites. 

Nonwhites were not only more 1 ikely to 5e delinquent but were also more 

likely to be recidivists (32.9% vs. 12.9%) and more chronically del in-

quent (14.4% vs. 3.0%) than white subjects. 

Table la shows that Cohort I delinquency involved almost 35 percent 

of the cohort subjects and repeat delinquency occurred among 19 percent 

of the cohort. Delinquency was much more prevalent among nonwhites by a 

factor of about 1.7 to one, recidivists were found am/ng nonwhites by a 

factor of 2.6 to one, and chronic delinquency in the ratio of 4.8 to one 

compared to whites, 
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The prevalence data, reported in Table lb, for males in the 1958 

birth cohort, show a similar prevalence 9f delinquency to that observed 

Cohort II males were delinquent in Cohort I. Overall, 32.6 percent of ' 

compared to 34.9 percent in the earlier cohort. I n terms of '. de 1 i riquenc't 

categories, Cohort II shows slightly fewer one-time offenders (13.7% vs. 16.2%). 

but an almost identical proportion of recidivists (18.9% vs. 18.7%). However, 

recidivists in Cohort II are slightly more likely to be chronic offenders f~ ~, ~ .,. 
(7.5% vs. 6.3%) than was the case for Cohort I. 

Table lb replicates the Cohort I finding of the impact of race. 

Nonwhite males have a higher prevalence of delinquents than whites overall 

(41.3% vs. 23.1%) and in terms of the various offender categories. The 

differences are most striking for the recidivist category: 26.1 percent 

of nonwhites com~ared to 11.1 percent of whites. The discrepancy is 

maintained when the prevalence of delinquents is divided into nonchronic 

(2 to 4 offense~ and chronic (5 or more offenses). But the impact of race on 

del inquency in Cohort J I is clearly less striking than -it'was' ', __ 

for Cohort r. That is, nonwhite subjects are more likely to be del in-

quent and more likely to be classified ~t hfgher frequencies of of-

fenses but the gap between the races has narrowed. Generally, the pro-

portionate difference bet\veen the races was about 21.6 percent for the 

1945 cohort but is approximately 18 percent for the 1958 cohort. 
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Although interesting, the data reported in Tables la and b p'ortray 

the various prevalence measures as a function of the number of cohort 

subjects in each subgroup as the denominator. Because these figures do 

not allow a breakdown of del inqllents into the various levels of prevalence, 

it is more instructive to examine thetypes'of'deJinquency status with 

delinquent subjects as the base of the percentages. These results 

are displayed Tn Tables 2aand b. 

': "C~hort·'r ,Qffenders, (Tc;ble 2a) ,- 3re more likely to 

~e one-time offenders than recidivists of either the nonchronic or 

chronic var~ety. Further, the chances ~re about two to on~that a Tecidiv-

ist will be nonchronic compared to chronic. Cohort J' 

rna 1 es ' '(T.ab 1 e' 2b) also show a declining prevalence as the fre-

quency of delinquency increases but these data also re~lect some' note-

worthy differences. Compared to Cohort I, one-time Cohort I I offende~s 

have declined (46.4% vs. 41.9%) while the percentage of chronic del in-

quents has increased (18.0% vs. 22.9%)., The propor-

tion of nonchronic recidivists i~ almost'i'denticat for both cohorts 

(approximately 35%). 

Fo~ both cohorts there is a pronounced race effect in the distribution 

of types of del inquency status. For Cohort I males, white delinquents are 

much more likely to be one-time offenders (55% vs. 34.5%) and much less 

1 ikely to be classified as chronIc offenders (10.4% vs. 28.6%) than non

white boys. When the recidivist category is viewed separately, over three 

quarters of the white recidivists are nonchronic compared to 56.2 percent 

of the nonwhites, and nonwhite chronics exceed white chronics by a factor 

-------.-w __ - ---~--
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of twenty percent. For Cohort" males the race comparisons are similar, 

namely, a greater propensity of white del inquents commit only one offense 

and nonwhite delinquents are dispropor.tionately responsible for five or 

more offenses. However, race disparity observed in Cohort-' chronic 

recidivists has narrowed in Cohort". That is, when recidivist del in-

quents are classified into nonchronic and chronic types, 43.8 percent 

of nonwhite recidivists were chronic compared 23.1 percent of white 

recidivists in Cohort 'i in Cohort I' nonwhites remained about the same 

(42%) while the share of white recidivism attributable to chronics in-

creased to 32.7 percent. 

t 
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Incidence and Seriousness 

Tables 3a, b display the frequency and offense rate (i .e., number of 

offenses divided by number of subjects x 1000) for select crime code categories 

for each birth cohort. The data indicate that the Cohort I I offense rate of 

1159.9 is higher than that of Cohort I (1027.00) for all offenses and the rate 

of Cohort II (599.3) is much higher than that of Cohort I (355.6) for the 

group of selected serious offenses. Differences betw~e~ the two birth cohorts 

are more pronounced for specific offenses. For example, the Cohort I I offense 

rate is three times higher for homicide, 1.7 times higher for rape, five times 

higher for robbery, and 1.8 times higher for aggravated assault. The only 

except i on occurs for the Ilother assua 1 ts" category for wh i ch the two cohorts 

have almost identical rates. Taken together, the violent offense rate for 

Cohort I (149.4) is three times higher than the rate for Cohort I (47.,4). ' 

Incidence data (Tables 3a, b) also indicate a pronounced race differen-

tial for each birth cohort. For both the overall and select offenses, non-

whites have much higher rates than whites. For example, in terms of the 

select offenses, the respective rates are 815.3 vs. 161.1 in Cohort I and 

888.2 vs. 282.5 in Cohort I I for nonwhites compared to whites. The race differen-

tials are most pronounced with respect to the serious assaultive offenses. For 

the 1945 b~rth cohort, nonwhites have rates five times higher for homicide, 13 

times higher for rape, 20 times higher for robbery and 11 times 

higher for aggravated assault. The race effect for the 1958 birth cohort 

:7 
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diminishes, yet the differences are still apparent (II times for homicide , 
10 times for rape, 11 times for robbery and 4 times for aggravated assault) 

between nonwhites and whites. In Cohort I the general violent offense rate 

for nonwhites (139.9) is about f~fteen times higher than that for whites 

(9.2). Ho~,ever, in Cohort II nonwhites have a violent offense rate (253.3) 

that is but seven times that of whites (35.3). In ~hort, nonwhites in 

Cohort II have become twice as violent as they were in Cohort I, but whites 

have become four times more violent. 

Tables 4a and 4b report offenses for Cohort I and I I in terms of 

both the UCR classification scheme and an index developed by Sellin and 

Wolfgang (1964). ,'The latter scheme ignores legal labels and classifies 

offenses according to the presence of injury, theft, damage or the combina

tion of these effects. An event that does not involve any of these components 

is scored as a non index event (regardless of crime code or UCR rules of 

classification). 

UCR index offenses for Cohort I represent about 27 percent of all 

offenses. These index offenses may be partitioned into 10 percent violent, 

7 percent robberies, 24 percent burglaries and 60 percent thefts. By comparison, 

the Sellin-Wolfgang system finds that almost 37 percent of the delinquencies 

can be classified as index owing to the presence of at least one of the scoring 

components. Further, the Sell in-Wolfgang system also finds a much higher pro

portion of violent (i.e., injury) offenses than does the UCR scheme (23% vs. 10%). 

For males in Cohort I I, the data given in Table 4b'clearly indicate that the 

del inquencies of this group are more serious. Compared to the 1945 cohort, 

UCR index offenses constitute a larger share of all offenses (39,5% vs. 27%). 

l. 
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Cohort I I index offenses contain proportionately fewer theft offenses (38.3 

vs. 60%) and about twice as many more violent and robbery offenses (33% vs. 

17%). With respect to the Sellin-Wolfgang classifications, over 45 percent 

of Cohort II events are classified as involving i~jury, theft, damage or 

combinations of these, compared to 37 percent in Cohort I. Thus, regardless 

of which offense grouping one picks for comparison, the data show the more 

recent cohort to be more delinquent and more seriously violent than the 

earl ier group. 

For Cohort I nonwhites have a higher proportion of index offenses (31% 

vs. 21%) and three times the proportion of violent/robbery index events 

(22% vs. ]%) than whites. The 1958 cohort shows a similar race effect. 

Index events constitute a greater share of offenses for nonwhites (42% vs. 30%) 

compared to whites. The discrepancy for violent and robbery offenses is less 

than it was for Cohort I. Cohort I I nonwhite index events are about twice as 

likely to involve violence compared to three times obtained in the" 1945 data. 

Because grouping offenses into categories only partially reflects the 

actual seriousness of the events, we .have scored the events by weighting the 

components according to the system developed by Sellin and Wolfgang. By 

summing the weights across all components we produc.e a quaintitative measure 

of offense severity (Tables Sa and b). 

One of the most striking observations about these data concerns cohort 

differences in the distribution of seriousness scores. Cohort I is more 

highly skewed to the lower end of the contInuum compared to Cohort II. For 

example, 87 percent of Cohort I offenses fall into seriousness score categories 

beloltl 300 and reflect the fact that delinquents committed primarily nonindex 

events. However, for Cohort I I, only about 50 percent of the offenses fall 

~~---~~---
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below the 300 level. At th th d f h . e 0 er en 0 t e seriousness range, less than 

one percent of Cohort I offenses fall at or beyond the 1000 level compared to 

23 percent for Cohort II. 

For Cohort I, offenses by whites are less serious than offenses by 

nonWhites as reflected in the fact that the proportion of whItes in each 

of the 11 categories under score 100 is larger (with two slight exceptions) 

than that of nonwhites. On the other hand, the proportion of nonwhites in 

each of the 13 score categories of 100 and above exceed that of whites 

(save for one white del inquent with a score of 4400). 

The seriousness of Cohort II offenses exhibits a much more even dis

tribution by race. About 48 percent of the nonwhite events, compared to 

56 percent of the white events, fall b~low 300 while 25 percent of the former, 

compared to 19 percent of the latter, fall at or beyond 1000. Clearly, ~ace 

differences in offense seriousness, although evident, are much less substantial 

than they were in Cohort I. 

.. 



.~~------ - -

16 

Offensivity of Delinquent Subgroups 

Although useful in many respects, prevalence and incidence data do not 

permit a precise comparison of delinquent behavior across categories of del in

quency status. That is, comparing only proportions of delinquents ignores 

the important factor of the quantity of delinquent behavior. Similarly, 

relying solely on the incidence and seriousness of offenses obscures the 

issue of how many delinquents are responsible for violations in different 

groups. To remedy this problem we report in this section offense data as 2 

function of various types of delinquency status. 

Table 6a shows that in Cohort I, of 10,214 delinquent events, 8601 (84.2%) 

were committed by 1862 recidivists (53.6% of all the delinquents). Those who 

committed five or more offenses (627 or 18%), whom we have called chronic recidi

vists, were responsible for 5305 of all delinquent events (51.9%). Chronic 

offenders constitute about one-third of the recidivist subset but committed 

over 60 percent of offenses attributable to the subset. The problem of chronic, 

repeat delinquency is restricted to a small group of offenders. 

For males in Cohort I I this pattern appears with even more disparity 

between delinquent types. Recidivists are responsible for 88 percent of all 

offenses (Table 6b) but constitute only 58 percent of delinquents. Chronic 

offenders, however, have an even greater share of offenses in Cohort II. Com

pared to the 1945 cohort, chronic offenders born in 1958 committed 61 percent 

of all offenses and almost 70 percent of offenses by the recidivist subset 

(versus 52% and 60% in Cohort 1). 

We have displayed offender and offense data by race in Tables 7a and b. 

In Cohort I, the chronic offender effect is contingent on race: although 

~ 
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recidivists account for the majority of offenses for both races (75% for whites 

and 91% for nonwhites), white chronics account for only 34 percent of all 

offenses and 45 percent of offenses of the recidivist subset, compared to 65 

percent and 72 percent for nonwhite chronics. Thus, the chronic offender effect 

in Cohort I is mostly a function of nonwhites. 

Recidivists in Cohort I I show a similar share of delinquent behavior 

among recidivists as in Cohort I for whites (81%) and nonwhites (90%). But 

in Cohort I I the chronic offender effect is maintained for both races, although 

still more dramatic for nonwhites. Among whites, chronic offenders account 

for about 50 percent of all offenses and 62 percent of recidivist offenses; 

among nonwhites, chronic delinquents are responsible for a more appreciable 

share of overall delinquency (65%) and most recidivist del inquency (71%). 

Once again, therefore, the current cohort does not exhibit the same degree of 

racial difference that characterized the earlier study. 

The relationship between types of del inquency status and del inquent 

behavior, especially the role of chronic offenders, is most evident when 

offenses are grouped by type of event (Tables 8a and b). For Cohort I, the 

chronic offender involvement in serious delinquency is very high. For example, 

chronics committed 63 percent of index offenses and even higher shares of 

serious index offenses (71% of murders, 73% of rapes, 82% of robberies and 

70% of the aggravated assaults). As noted before, however, Cohort I white 

chronics are far less delinquent than their nonwhite counterparts, even among 

serious crime categories. 

For Cohort I I, chronic offenders are again responsible for the majority 

of serious crime (68% of index offenses, 61% of murders, 76% of rapes, 73% of 
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robberies, 65% of aggravated assaults and 66% of the Sellin-Wolfgang injury 

offenses). More important, the data also indicate that this finding holds 

for both whites and nonwhites, unl ike Cohort I, in which the chronic offender 

effect was restricted primarily to nonwhites. 

Despite being charged with more serious offenses, chronic offenders in 

Cohort I committed events whose seriousness scores closely resemble those of 
~ 

nonchronic recidivists. For example, 86 percent of offenses by chronics, 

compared to 88 percent of offenses by nonchronic recidivists, fall below the 

seriousness score mark of 300. Similarly, about 0.9 percent of the former's 

offenses, compared to one percent of the latter's, fall at or beyond the Ir00 

point. For Cohort I I males, however, the chronic offender is not only more 

I ikely to be charged with serious offenses; but his events are more serious: 

only 46 percent of the chronics' offenses fall below 300 compared to 57 percent 

for nonchronic recidivists', whi Ie at or beyond the 1000 point level, 27 

percent of the chronics' offenses, compared to 19 percent for nonchronics, 

occur. 

When seriousness scores are examined by offender group and race, the 

previous relationships are maintained without exception. For Cohort I there 

are virtually no differences in the seriousness score distributions between 

chronic and nonchronic recidivists for both races. However, the 1958 chronic 

offenders are responsible for offenses which are less likely to fall at the 

lower end of the seriousness scale and ar~ more likely to be classified at 

the highest points of the severity continuum. Unlike the i945 males, chroric 

del inquency for Cohort I I males is I ikely to be both very frequent and serious. I " .i 

'. 
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Rec I d I v I s nI 

In this section we review a few of the issues surrounding the question 

of repeat delinquency. Specifically, we discuss the probability of recidi

vism generally, of select offenses, and the escalation of offense serious

ness by rank order of offense. However, before discussing these data it 

is useful to review the parameters of the recidivism issue. 

We have already noted that one-time offenders constituted the highest 

percentage of delinquents. For Cohort ',46.4 percent of delinquents com

mitted just one offense. The p~rcentage of one-time offenders was lower 

among Cohort " males (41.9%). On the other hand, chronic ~ecidivists 

account for just 6 percent of the entire birth cohort and 18 percent of 

Cohort' offenders, but 7.5 percent of Cohort II and 23 percent of male 

h 
" 

However, for the two groups of males, chronic of-offenders in Co ort • 

fenders were responsible for the majority of delinquent acts. Chron i cs 

committed about 53 percent of Cohort , offenses but 61 percent of Cohort 

" offenses. This is a dramatic increase in the concentration of offensivity 

among the few. 

We have noted that chronic recidivism is more common among nonwhites 

than whites. In the 1945 birth cohort, 28.6 percent of nonwhite delinquents 

were chronic compared to 10.4 percent of white del inquents. In Cohort II, 

exists but Is only about 11 percentage points compared the race discrepancy 

to the difference of 18 in Cohort I. Regardless of these race differences, 

chronic recidivists represent a minority of delinquents who account for a 

disproportionate share of del!nquent acts • 
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Approximately one-third of Cohort I subjects had a pol ice contact for 

any offense; of these about 53 percent went on to at least a second of-

fense and slightly fewer than two-thirds of these went on to at least a 

third (Table lOa). Beyond the third offense the likelihood of committing 

any further offense increases from about .71 to .82. These data clearly 

indicate that nonwhites are more likely than whites to be delinquent (50% 

vs. 28%) but, more important, nonwhites consistently have a higher probability 

of recidivating. Thus, for example, 65 percent of nonwhite delinquents go 

on to a second and almost 75 percent of these commit a third offense. The 

'"espect i ve wh i te percentages are at 1 east 10 percent lower for these two 

offense numbers. 

Th~ likelihood that a Cohort I delinquent will engage in a UCR property 

offense is approximatety equal to that of delinquency generally (.35). 

However, the probability of committing this type of offense more than once 

is much lower than recidivistfc delinquency generally (.38 vs .. 53). Al-

though the probability of committing this type of offense three or more 

times, up to ten or more times, increases steadily, the values are consider-

ably lower than those of overall recidivism. Nonwhites exhibit a gr~ ;r 

probability of committing a UCR index offense involving property compared 

to whites (.45 vs •. 27) and generally a greater likelihood at various 

levels of recidivism. Concerning violent index offenses, a Cohort I del in-

quent has a relatively small chance of engaging in this type of offense 

(.10). The probability of repeating this type of serious offense was low 

compared to recidivism generally and UCR property recidivism as well. The 

initial race difference of .20 for nonwhites compared to .02 for whites 

becomes almost negligible at the higher frequency levels. 

) 1 
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Table lOb shows a probability distribution of overall delinquency for 

Cohort II males that is very similar to that observed for Cohort I. The 

chance that a Cohort II male will commit a delinquent act is close to that 

for Cohort I (.32 vs .• 34), while the likelihood of two or more offenses 

is sl ightly higher in Cohort II (.58 vs •. 53). From three or more offenses 

the r.robabilitl'es between the two cohorts are approximately equal. It is 

also noteworthy that race differences observed for Cohort I are again nar-

rowed in the later cohort. The initial probabilities show a greater chance 

of delinquency for nonwhites than for whites (.41 vs •. 23) but the gap be-

tween the races, as we have repeatedly mentioned, diminishes as the fre-

qu~ncy of delinquency increases. 

Despite the overall similarity between the two cohorts, the probability 

of committing the select types of serious offenses differs substantially. 

Cohort I I males exhibit a lower probability of engaging in a UCR property 

offense than Cohort I (.23 vs •. 3'+) b·ut show approximately the same tendency 

to continue this type of offense after the first. The tendency for non-

whites to engage in this type of offense compared to whites is virtually 

eliminated in Cohort II. 

The two cohorts diffe. even more with respect to violent index offenses. 

Cohort I I males exhibit a much greater likelihood of entering this offense 

dimension (.25 vs •. 10) and much higher probabilities of recidivating at 

various levels (from .34 to .85 vs .• 20 to .5). The increase in violence 

exhibited in Cohort I I is mostly attributable to nonwhites. Almost one-third 

of nonwhite delinquents engage in at least one violent index offense compared 

to about 12 percent of white delinquents. Nonwhite offenders exhibit a much 

higher probability of continuing a violent Cdreer compared to whites. 
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The mean seriousness score for all offenses and the five Sellin-

Wolfgang offense types are given in Table lla for the first to the fif-

teenth offense in Cohort I. The scores do not indicate that offense 

severity is positively related to the number of offenses a delinquent 

commits. For offenses of any type, the mean seriousness scores show a 

small upward trend as the offense rank number increases. The increment 

in offense severity by offense number for non index and theft offenses is 

almost nonexistent, although seriousness scores for damage and combination 

offenses appear to be negatively related to the rank number. On the other 

hand, mean seriousness sco~es for injury offenses exhibit a strong upward 

trend for the first ten offenses. After the tenth offense, the data are 

somewhat mixed, but the end points show once again a strong upward trend. 

By comparison, the data reported in Table lIb for Cohort II males 

generally exhibit an upward trend in offense severity as rank number of 

offenses increases. For all offenses and for nonindex offenses, scores 

for the higher offense rank numbers are about twice as high as those of 

the lower rank numbers. The range of seriousness scores is somewhat 

less for theft, damage and combination offenses but the upward trend Is 

nonetheless clear. For injury offenses, the data are inconsistent 

across the various ranks, showing great swings upward and downward in the 

average seriousness of offenses. 

'. 
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SUMMARY 

Prevalence - Our data indicate that males in the two cohorts have 

about .the same proportion of delinquents (35% in Cohort I; 33% in Cohort II). 

However, the proportion of one-time offenders has declined from about 46 

percent in Cohort I to 42 percent In Cohort II while the proportion of 

chronic recidivists in the cohorts has increased from 6 to 7.5 percent or, 

among all delinquents, has increased from 18 percent to about 23 percent. 

Concerning race differences, the data indicate that nonwhites are more 

likely to become delinquent and their delinquency is more likely to be 

recidivistic. Both cohorts show the same. 

Incidence - The number and type of offenses committed show that males 

in Cohort II have a higher offense rate generally, especially for serious 

offenses like homicide, rape, robbery and aggravated assault, compared to 

Cohort I. As with prevalence data, the incidence of delinquency shows a 

more frequent involvement for nonwhites regardless of cohort. The serious-

ness of the offense follows the incidence of delinquency for the two 

cohorts but not for the race differences observed above. That is, Cohort 

II offenses have a higher offense severity with a distribution much more 

heavily concentrated at the higher level of seriousness than in Cohort I. 

However, unlike Cohort I, for which nonwhites exhibited much higher 

severity scores, the data for Cohort I I show a more even distribution of 

offense seriousness racially. 

Delinquent Groups - The distribution of offenses by types of del in-

quency status shows both cohort and race effects. In Cohort I, chronic 

offenders constituted 18 percent of delinquents but were responsible for 
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about 53 percent of del inquent offenses. In Cohort II, chronic offenders 

increased to about 22 percent of the delinquent subset but are now re-

sponsible for 61 percent of all offenses. However, the chronic offender 

effect in Cohort I is mostly a function of the nonwhite chronics while 

in Cohort II the chronic offender is associated with excessive delinquency 

for both races. When the seriousness of offenses is examined, little dlf-

ference is found for the Cohort I data between nonchronic and chronic 

recidivists. But for Cohort I I males, the chronic offender Is not only 

more likely to be charged with a greater number of serious offenses; his 

offenses are indeed more serious. 

Recidivism - Data on the probability of repeat delinquency indicate 

similar distributions overall but distinct differences when the type of 

offense is considered. Overall, males in each cohort enter delinquency 

in about the same proportion and show similar probabilities of recidivism: 

about .50 for a second offense increasing to .80 for a tenth offense. 

Cohort II delinquents exhibit a lower probability of engaging in a UCR 

property offense than offenders in Cohort I (.23 vs .. 34) but show the 

same tendency to continue this type of offense. However, Cohort II of

fenders not only show a much higher probability of committing a violent 

offense (.25 vs .. 10) but also have much higher chances of recidivating 

at various stages out to a tenth violent offense. 

Recidivism data by race also exhibit a cohort effect. In Cohort I, 

nonwhites are more likely than whites to be delinquent (.50 vs .• 28) and, 

more important, nonwhite delinquents are much more likely than whites to 

be recidivists. Similarly, much higher proportions of nonwhites commit 
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violent and property offenses; thus the problem of recidivism is greater 

for them compared to whites. Race disparity is really only evident for 

violent offenses in Cohort II. For all offenses, the probabilities of 

recidivism are very close for both races and the gap diminishes as the 

frequency level increases. Concerning UCR property offenses, there are 

virtually no differences between whites and nonwhites in the likelihood 

of continuing committing this type of offense. For violent offenses, 

however, the race effect is quite evident: almost one-third of nonwhite 

delinquents have been charged with a violent crime compared to just 12 

percent of white delinquents. Further, the chances of repeating a 

violent offense are much higher for nonwhites. 

Seriousness scores by rank order or offense also reflect a cohort 

effect. In Cohort I, offense severity is not related to the number of 

offenses a delinquent commits. From the first to the fifteenth offense 

there is only a slight upward trend. In Cohort II, the opposite is true: 

for the higher offense numbers, seriousness scores are about twice as high 

as those of the lower rank offense numbers. Thus, recidivism in the later 

cohort is associated with a higher average offense severity than was the 

case in the first cohort. 

For all offenses, seriousness scores are about twice as high among 

high offense frequency as they are among low offense frequency. The 

mean seriousness score for the first offense (430.62) is less than half 

the mean score for the fifteenth offense (879.45). 
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A CONCLUSION 

Cohort 11--13 years later than Cohort I--does not have more persons 

with a delinquency record than Cohort I. But Cohort I I, growing up in 

the late 60's and early 70's, committed more crimes and much more serious 

crimes. Both cohorts start their criminal careers as juveniles. 

One policy consideration is that criminal career programs should 

always have access to juvenile delinquency records, at least for those 

delinquents who exhibit serious and violent criminality. Without juvenile 

records, adults at age 18 are denuded of their violent, injurious criminal 

history and become virginal offenders in adult court. We know that 88 

percent of adult offenders had a delinquency record. 

A pervasive question is whether Cohort 1 I, a very violent criminal 

population of a small number of nasty, brutal offenders, Is a demographic 

aberration. Will Cohort II I, born, for example, in 1970, be as violent 

over their juvenile careers? We do not know. We suspect several things. 

The rate of violent crime by "dangerous" offenders will decrease, nationally, 

because of the reduction of the 15-24 age group In the population. We 

also suspect that, because fertility rates of nonwhites will continue to 

be higher than white rates, violent crime among nonwhites will not be 

abated until the end of this century. 

If we exclude urban and racial riots, which many social observers 

anticipate, ordinary crimes of violence should, in the aggregate, decline. 

But a smaller adolescent/young adult popUlation may still have an increase 

in violent crime. 

f 
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Cohort II may be an aberrant display of violence. Cohort II I may be 

I ess vi 0 lent. We need to know. I f Cohort I 1 had had a soc i a I response 

that was more retributive, perhaps the effect would be reflected in 

lower rates of violence among Cohort I I I subjects. The social policy of 

today can affect t~~ behavior of juveniles of tomorrow. We need not 

direct our policy to what: the offense rate might be ten years from now. 

We should have a policy for the present cohorts of delinquency. 

Recall that current juveniles are violent, the most violent population. 

They are here and now. Society should react to the present corpus of 

violence whatever may be the diminished or increased exhibition of criminal 

violence in the next generation. 

Cohort I I is an escalation of violent criminality, a fearful phenomenon 

for the general population, a surplus of cases for prosecutors and judges. 

Cohort II is not unusual in the small cadre of serious, chronic, violent 

offenders. They are simply more violent. Our social reaction to such 

criminality should be related to our knowledge that offenders who are 

young begin their violent harm early in life and should be sociall¥ con-

trolled equally early in life. 

We can adjust our societal reaction to each cohort. We should react 

strongly to that small cadre of violent people and react softly to non-

serious offenders. Cohort III could be less violent If we had had a more 

stern reaction to Cohort II. Or Cohort II I may, ~ generls, be less 

v 10 lent. 
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Each birth cohort, however large, is but a life history, a single 

case study in the demography of time. Although these biographies march 

through time together biologically--at least generally so--they do not 

all I;ross the threshold from legally conforming to legally violating 

behaviors. And those who do have different paces: some start earlier 

than others and never stop; most turn back over the threshold and are 

not seen officially again. Now, the application of social control, of 

social intervention to reduce future crime, can make use of that knowledge 

by recognizing differential life paths and paces, by taking into account 

delinquent/criminal transition probabilities. A juvenile and criminal 

justice policy that focuses on the few at the most propitious time has 

the greatest likelihood of effecting change. Social intervention applied 

to those few need not be merely restrictive and depriving of liberty; 

it can also be healthful for and helpful to those who are under control. 

No scheme for the control of criminal violence can have immediate 

and universal effect. If at all successful, it will have systemic 

effects rippling through a successive chain of cohorts. Thus, when and 

how 15-year-old violent offenders are handled in one decade can have an 

effect on how 15-year-olds behave in a later decade. By observing 

several birth cohorts we can hope to measure the socially vertical 

effects over time. 

We are still sufficiently close to the juvenile years of Cohort II 

to design policy based on what we have learned in analyzing delinquent 

and violent careers. Preparing now for a program aimed at reducing 

29 

future violence (of one, two or three decades) is proper. A Cohort" I 

might be less violent without a concerted policy of social control now, 

but inaction could be a dangerous and costly social experiment. Planning 

social interaction now mayor may not produce a less dangerous Cohort III. 

If Cohort II I were to be less violent we might not know whether it was 

due to a past policy or to a kind of generational spontaneous remission. 

But developing policy now, based on what we have observed, is at worst 

most likely to be benign and at best to be benevolent. 
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TABLE la 
Number and Pm:entage {of Total Cohort} 
of Delinquent: by Frequency Clztegory and Race 

Nonwrutes Whites All 

N % N % N % 

Cohort 2,902 7.043 9.9<45 
Delinquents 1,456 50.2 2,019 28.6 3.475 34.9 

One· lime offenders S03 17.3 1.110 IS.7 1.613 16.2 
Recidivists 953 32.9 909 12.9 1,862 18.7 

Chronic 417 14.4 210 3.0 6'27 6.3 
Non~kronic 536 18.S 699 9.9 1.235 12.4 

(Source: Wolfgang, Figl io, Sell in, 1972:p.89) 



TABLE 2a 
Numb~r and P~rcrntalr (of Sprci/ic D~'inqurnt Subgroup/ 
of Off~nd~n by F'r~qu~ncy Qllrrory and Racr 

Nonwhites Whi!es 

TABLE Ib N % N % 

NUMBER AND PERCENTAGE (OF COHORT GROUP) OF \' 
Cohort 2,902 7,043 

DELINQUENTS BY FREQUENCY CATEGORY AND RACE Delinquent 1,456 50.2 2,019 28.6 

One· time offenders 503 34.5 l,llO 55.0 
(COHORT J J HALES) Recid ivists 953 65.4 909 45.1 

Chronic 417 43.8 210 23.1 
Non-chlonic 536 56.2 699 76.9 

White Nonwhite All ,i 

Category N Q,. N % N Q,. .., ., 
(Source: Wolfgang, Figl io, Se II In, 
1972:p.90) 

Subjects 6587 7224 13811 

Nonde 1 j nquent 5064 76.9 4240 58.7 9304 67.4 

De 1 j nquent 1523 23.1 2984 41.3 45Cl7 32.6 

De I i nguents 1523 2984 4507 (I 

One-time 791 12.0 1099 15.2 1890 13.7 D,: 

Recidivist 732 11.1 1885 26. I 2617 18.9 

Recidivists 732 1885 2617 

Non-chronic 493 7.5 1094 15.1 1587 11.4 

Chronic 239 3.6 791 10.9 1030 7.5 
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Total 2366 815.3 1170 166.1 3536 355.6 

Total of 
all offenses 5756 1983.5 4458 633.0 10214 1027.0 
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TABLE 3b 

NUMBER AND RATE OF SELECT 
OFFENSES BY RACE 

(COHORT I I MALES) 

White Nonwh i te All 
Rate/ Rate/ Rate/ 

Offense N 1000 N 1000 N 1000 

Homicide 4 .6 52 7.2 56 4.1 

Rape 9 1.4 96 13.3 105 7.6 

Robbery 103 15.6 1223 169.3 i326 96.0 

Agg. Assault 117 17.8 459 63.5 576 41.7 

Burglary 454 68.9 1342 185.8 1796 130.0 

Larceny 406 61.1 1353 187.3 1759 127.4 

Auto Theft 193 29.3 472 65.3 665 48.2 

Other Assaults 217 32.9 521 72.1 738 53.4 

Arson 18 2.7 26 3.6 44 3.2 

Weapons 77 11.7 398 55.1 475 34.4 

Narcotics 263 39.9 474 65.6 737 53.4 

Tota 1 of above 1861 282.5 6416 888.2 8277 599.3 

Total of 4306 653.7 11713 1621 .4 16019 1159.9 
all offenses 

.. 
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TABLE Iia 

NUMBER OF OFFENDERS AND FREQUENCY AND MEAN NUMBER OF 
OFFENSES FOR SELECT OFFENSE GROUPS BY RACE 

(COHORT I) 

Whi te Nonwh I te 

c ategory Off d en ers Off enses M ean Off d en er Off enses M ean 

A II of fenses 2019 4458 2.20 1456 5756 3.95 

UCR Index offenses 500 941. 1.62 777 1787 2.29 

UCR non-Index offenses 1850 3517 1.90 1309 3969 3.03 

-
Murder, Rape, Agg. Assault 42 46 1.09 189 232 I. 22 

Robbery 18 20 I. II 137 173 1.26 

Burglary 173 247 1.42 273 395 I. 44 

Larceny, Auto Theft 444 628 I. 41 547 987 1.80 

Sellin-Wolfgang injury 230 262 I. 13 434 () 16 I. 41 
-

Se II I n-Wo I fgang theft 459 668 1.45 550 981 I. 78 

Se III n-Wo I fgang damage 223 244 1.09 214 241 I. 12 

Se II i n-Wo I fgang combination 180 229 1.27 350 572 1.63 

Sell in-Wolfgang non-Index 1697 3055 1.80 1222 3346 2.74 

c 

o o 

All 

Off d en er Off enses M ean 

3475 10214 2.93 

1357 2728 2.01 

3159 7486 2.36 

231 278 I. 20 

155 193 1.24 

1.116 642 1.113 

991 1615 1.62 

664 878 I. 32 

1009 16119 1.63 

437 485 I. 10 

530 801 I. 51 

2919 6401 2.19 

.. 
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NUMBER OF OFFENDERS AND FREQUENCY AND MEAN NUMBER OF 
OFFENSES FOR SELECT OFfENSE GROUPS BY RACE 

Category Offenders 

A 11 offenses 1523 

UCR Index offenses 615 

UCR non-Index offenses 132~ 

Murder. Rape. Agg. Assault 117 

Robbery 86 

Burglary. Arson 275 

Larceny. Auto Theft 381 

Se III n-Wo I fgang Injury 221 

Se III n-Wo I fgang theft 337 

Sellin-Wolfgang damage 345 

Se III n-~/o I fgang comb I na t ion 254 

Se II i n-\.Jol fgang non- index 1225 

( 

(COHORT II MALES) 

Whl te 

Offenses 

~306 

1304 

3002 

130 

)03 

"72 
599 

268 

520 

1177 

389 

2652 

,.. , 

Mean . 

2.82 

2.12 

2.26 

1.11 

I. 19 

I .71 

1.57 

1.21 

1 .5'1 

1.38 

I. 53 

2.16 

Nonwhite 

pffenders Offenses 

298~ 11113 

IB51t 5023 

2502 6690 

~59 607 

737 1223 

806 1366 

1044 1825 

674 970 

1192 2191 

759 1078 

806 1385 

.2379 6089 

c 

All 

Mean Offenders Offenses Mean 

3.92 ~507 16019 3.55 

2.70 2"69 6327 2.56 

2.67 3826 9692 2.53 

I. 32 576 737 1.27 

1.65 823 1326 1.61 

1.69 1081 18~0 I. 70 

I. 7'* 1425 21t2~ I. 70 

I. ~3 895 1238 I. ]8 

1.83 1529 2711 1.77 

I. 42 11011 1555 1.'10 

I. 71 1060 177" 1.61 

2.55 36M 87
'
11 2 )12 " 

, . 
,.. 



(Source: Wol fgang, Fig) to, Sell tn, 197Z:p.76) 
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Offense 
Seriousness 
Score 

less than 20 
20-29 
30-39 
40-49 
50-59 
60-69 
70-79 
80-89 
90-99 
100-199 
200-299 
300-399 
400-499 
500-599 
600-699 
700-799 
800-899 
900-999 
1000-1999 
2000-2999 
3000-3999 
4000+ 

Total 

TABLE 5b 

OFFENSE SERIOUSNESS SCORE BY RACE 

(COHORT I I MALES) 

Nonwhite 

N % 

212 1.83 
1748 15.05 

4 .03 

3 .03 

4 .03 
736 6.34 

2 .02 
2115 18.21 

811 6.98 
607 5.23 
426 3.67 
223 1.92 
430 3.70 
292 2.51 
440 3.79 
664 5.72 

2522 21.72 
212 1.83 

73 .63 
89 .77 

11613 100.00 

White 

N % 

118 
335 

1 

1 
332 

1331 
295 
273 
152 
95 

114 
103 
114 
192 
757 

48 
10 
7 

4278 

2.76 
7.83 

.02 

.02 
7.76 

31. 11 
6.90 
6.38 
3.55 
2.22 
2.66 
2.41 
2.66 
4.49 

17.70 
1. 12 

.23 

.16 

100.00 

--~-~---

TABLE 6a 
Ofltnden and 0fftnttf by Delinqutnt Subgroup: 

Offender$ Offenses 

N % N % 

OelinquentJ: 3,475 100.0 10.214 7.00.0 
O"!l-dme offenders 1,613 46.4 1.613 15.8 
Cl4""lriic recidivists 627 18.0 5.305 51.9 
Non-duonic Rcidivists 1,235 35.6 3,296 32.3 

RecictiYistJ: 1,862 100.0 8.601 100.0 
Chronic 627 33.7 5.305 61.7 

Total Non~hronic 1,235 66.3 3.296 38.3 

N % 

330 2.08 
2083 13.11 (Source: Wolfgang, Figl io, Sell in, 1972:p.89) 

5 .03 

3 .02 

5 .03 
1068 6.72 

2 .01 
3446 21.69 
1106 6.96 
880 5.54 
578 3.64 
318 2.00 
544 3.42 
395 2.49 
554 3.49 
856 5.39 

3279 20.63 
260 1.64 

83 .52 
96 .60 

15891 100.00 
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CateSjor::z: 

De 1 i nquents: 

one-t ime 

non-chronic 

TABLE 6b 

OFFENDERS AND OFFENSES BY 
DELINQUENT SUBGROUPS 

(COHORT I I MALES) 

Offenders 

N % 

4507 100.00 

1890 41.9 

recidivists 1587 35.2 

chronic recidivists 1030 22.9 

Recidivists: 2617 100.00 

nonchronic 1587 60.6 

chronic 1030 39.4 

N 

16019 

1890 

4358 

9771 

14129 

4358 

9771 

- ~-- - -~----- --- ----~ ----------

, ~ 

-'1 

Offenses 
ri, 

Of 
-" 

100.00 

11.8 

27.2 

61.0 

100.00 

30.8 

69.2 

.. 
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TABLE 7a 

OFFENDER AND OFFENSES BY DELINQUENT SUBGROUPS BY RACE 

(COHORT I HALES) 

WHITE NONWHITE 

Offenders Offenses Offenders Offenses 

Categor.y N % N % N % N % 

De II nquents: 2019 100.00 4458 100.00 1456 100.00 5756 100.00 

one-time 1110 54.9 1110 24.9 503 34.5 503 8.7 

non-chronic 
recidivist 699 31j.6 1817 40.7 536 36.8 1479 25.7 

chronic recidivist 210 10.4 1531 34.3 417 28.6 3774 65.6 

Recidivists: 909 100.00 3348 100.00 953 100.00 5253 100.00 

non-chronic 
recidivist 699 76.9 1817 54.3 536 56.2 1479 28.1 

chronic recidivist 210 23.1 1531 45.7 417 ,,3.8 3774 71.8 

\ 

c 
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TABLE 7b 

OffENDERS AND OFFENSES BY DELINQUENT SUBGROUPS BY RACE 

(COHORT II HALES) 

WHITE NONWHITE 

Offenders Offenses Offenders Offenses 

Category N % N % N % N % 

De I i nquents: 1523 100.00 lf306 100.00 29Blf 100.00 11713 100.00 

one-time 791 51.9 791 18.4 1099 36.8 1099 9.lf 

non-chronic 
recidivist 493 32.4 1322 30.7 lO9lf 36.7 3036 25.9 

chronic recidivist 239 15.7 2193 50.9 791 26.5 7578 6lf.7 

Recidivists: 732 100.00 3515 100.00 1885 100.00 10614 . 100.00 

non-chron Ie 
recidivist 493 67.4 1322 37.6 1094 58.00 3036 28.6 

chronic recidivist 2.39 32.6 2193 62.4 79\ 42.00 7578 7l.lf 

.a 

( 

.. 

c 
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I 

Offense 

A)) 

Index 

Non-
Index 

Murder 

Rape 

Robbery 

Aggravated 
Assault 

Injury 

\ 

o o o 0 o o o 

TABLE 8a 

NUMBER AND PERCENTAGE OF SELECT OFFENSES FOR DELINQUENT GROUPS BY RACE 

(COIiORT I) 

Wli ITE 

Non- Chronic 

NONWIi ITE 

Non- Chronic 
One- Chronic Recldl-

ALL 

Non- Chronic 
One- Chronic Recldl-

Q 

One- Chronic Recldi
Time Recidivist vlst Total Time Recidivist vist Total Time Recidivist vist Total 

11\0 1817 1531 ""58 503 1"79 377" 5756 1613 3296 5305 1021" 
2".90 "0.76 3".3" 8.7" 25.69 65.57 15.79 32.27 5 L9" 

1"5 3,.6 "50 9"1 119 392 1276 1787 26,. 738 1726 2728 
15." I 36.77 "7.82 6.66 21.94 71."0 9.68 27.05 63.27 

965 I" 71 1081 3517 38,. 1087 2498 3969 13"9 2558 3579 7486 
27.,.4 ,. I .82 30.7" 9.67 27.39 62.9" 18.02 3". 17 "7.81 

0 0 0 0 I 3 10 1" 1 3 10 I" 
0.00 0.00 0.00 7. I" 2 I ."3 71."3 7. 1" 21 ."3 71."3 

1 2 3 6 3 6 29 38 'f 8 32 ,.,. 
16.67 33.33 50.00 7.89 15.79 76.31 9.09 18. 18 72.73 

,. 6 135 145 6 ',2 125 173 10 ,.8 260 318 
2.76 ,.. I" 93. 10 3."7 2".28 72.25 3 . I" 15·09 81 .76 

6 15 19 "0 12 35 133 180 18 50 152 220 
15.00 37.50 "7.50 6.67 19."" 73.89 8.18 22.73 69.09 

68 130 92 290 56 190 519 765 12" 320 611 1055 
23."5 "".83 31.72 7.32 2,..8,. 67.8" 11.75 30.33 57.91 

c 

--~~-- - ----- ---

o 
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Offense 

All 

Index 

Non-
Index 

Hurder 

Rape 

Robbery 

Agg. 
Assault 

Injury 

( 

\ 
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TABLE '3b 

NUHBER AND PERCENTAGE OF SELECT OFFENSES FOR DELINQUENT GROUPS BY RACE 

(COHORT II HALES) 

Whl te 

Non- Chronic 
One- Chronic Recldl-

Nonwh I te 

Non- Chronic 
One- Chronic Recldl-

All 

Non- Chron I c 
One- Chronic Recldl-

Time Recidivist vlst Total Time Recidivist vlst Total TI me Rec I d I v 1st v 1st Tota I 

791 1322 2193 ~306 1099 3036 7578 11713 1890 ~358 9771 16019 
18.37 30.70 50.93 9.38 25.92 6~.70 11.80 27.21 61.00 

173 330 801 1304 37~ 115 353~ 5023 5~7 1~"5 ~335 6327 
13.27 25.31 61.~3 7."5 22.20 70.36 8.65 22.M 68.52 

618 992 1392 3002 725 1921 ~O~" 6690 13"3 2913 5~36 9692 
20.59 33.04 "6.37 10.B~ 2B.71 60.~5 13.B6 30.06 56.09 

0 2 2 ~ 7 13 32 52 7 15 3" 56 
0.00 50.00 50.00 13.~6 25.00 61. 5~ 12.50 26.79 60.71 

I 3 5 9 5 16 75 96 6 19 Bo 105 
II. II 33.33 55.56 5.21 16.67 7B.13 5.71 18.10 76.19 

B 30 65 103 7~ 2'11 908 1223 82 271 973 1326 
7.77 29.13 63. II 6.05 19.71 7" . 2'. 6.18 20."~ 73.38 

18 39 60 117 3" III 31~ "59 52 150 37" 576 
15.38 33.33 51.28 7.ltl 2~. 18 68."1 9.03 26.0lt 6' •. 93 

51 121 171 3"3 I I" 362 1107 1583 165 '.83 1278 1926 
1".87 35.28 ~9.85 7.20 22.87 69.93 8.57 25.oB 66.36 

( , ' 
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r TABLE 9a (cant.) 

COHORT 

WHITE .NONWHITE ALL 

Seriousness Offender Group Offender Group Offender Group 
Score 2-4 5+ . Total 2-" 5+ Total 2-11 5+ Total 

80-89 I 8 13 22 0 6 39 1,5 I I" 52 67 
. 4.55 36.36 59.09 0.00 13.33 86.67 I .119 20.90 77 .61 

0.09 0.1,1, 0.85 0. 119 0.00 0."1 1.03 0.78 0.06 0.1,2 0.98 0.66 

90-99 I 3 5 9 0 2 I 3 I 5 6 12 
II. II 33.33 55.56 0.00 66.67 33.33 8.33 "1 .67 50.00 
0.09 0.17 0.33 0.20 0.00 0.14 0.03 0.05 0.06 0.15 0.11 0.12 

100-199 95 202 173 470 91 238 717 101,6 186 440 890 1516 
20.21 1,2.98 36.81 8.70 22.75 68.55 12.27 29.02 58.71 
8.56 II. 12 11.30 10.54 18.09 16.09 19.00 18.17 II. 53 . 13.35 16.78 11,.81: 

200-299 106 201 259 566 59 180 532 771 165 381 791 1337 
18.73 35.51 1,5.76 7.65 23.35 69.00 12.31, 28.50 59.16 
9.55 11.06 16.92 12.70 11.73 12.17 II, . 10 13.39 10.23 11.56 II, .91 13.09 

300-399 33 82 106 221 25 97 262 381, 58 179 368 605 
1".93 37.10 1,7.96 6.51 25.26 68.23 9·59 29.59 60.83 
2.97 1,.51 6.92 4.96 1,.97 6.56 6.91, 6.67 3.60 5.43 6.91, 5.92 

1,00-499 28 57 1,8 133 17 68 11,9 231, 45 125 197 367 
21.05 1,2.86 36.09 7.26 29.06 63.68 12.26 31,.06 53.68 
2.52 3. II, 3. II, 2.98 3.38 4.60 3.95 1,.07 2.79 3.79 3.71 3.59 

500-599 5 12 8 25 2 7 25 31, 7 19 33 59 
20.00 1,8.00 32.00 5.88 20.59 73.53 11.86 32.20 55.93 
0.1,5 0.66 0.52 0.56 0.1,0 0,1,7 0.66 0.59 0. 113 0.58 0.62 0.58 

600-699 I II 2 II, 2 13 32 II] 3 211 34 61 
7. II, 78.57 14.29 1,.26 27.66 68.09 4.92 39.31, 55.71, 
0.09 0.6\ 0.13 0.31 0.1,0 0.88 0.85 0.82 0.19 0.73 0.61, 0.60 

( f { 
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, --~i TABLE 9a (cant.) 

COHORT I 

WUlTE NONWIf ITE ALL 

Seriousness Offender Group Offender Group Offender Group 
Score 2-~ 5+ Total 2-~ 5+ Total 2 .. ,. 5+ Total 

700-799 6 7 2 15 6 12 3" 52 12 19 36 67 
"0.00 "6.67 13.33 11.54 23.08 65.38 17.91 28.36 53.73 
0.5" 0.39 o. 13 0.3" I. 19 0.81 0.90 0.90 0.7" 0.58 0.68 0.66 

800-899 0 1 2 3 0 3 19 22 0 ~ 21 25 
0.00 33.33 66.67 0.00 13.6" 86.36 0.00 16.00 8".00 
0.00 0.06 o.n 0.07 0.00 0.20 0.50 0.38 0.00 0.12 0."0 0.2" 

900-999 0 0 1 1 0 6 7 I 0 7 8 
0.00 0.00 100.00 JlI. 29 0.00 85.71 12.50 0.00 87.50 
0.00 0.00 0.07 0 .. 20 0.00 0.16 0.12 0.06 0.00 0.13 0.08 

1000-1999 ,. 8 8 20 2 17 27 ,.6 6 25 35 66 
20.00 "0.00 "0.00 ".35 36.96 58.70 9.09 37.88 53.03 
0.36 O."~ 0.52 0.115 0."0 I. 15 0.72 0.80 0.37 0.76 0.66 0.65 

2000-2999 0 2 0 2 I 4 13 18 1 6 13 20 
0.00 100.OQ 0.00 5.56 22.22 72.22 5.00 30.00 65.00 
0.00 0.11 0.00 o.M 0.20 0.27 0.3

'
1 0.31 0.06 0.18 0.25 0.20 

3000-3999 0 I 1 2 0 0 I 0 I 2 3 
0.00 50.00 50.00 0.00 0.00 100.00 0.00 33.33 66.67 
0.00 0.06 0.07 o.M 0.00 0.00 0.03 0.02 0.00 0.03 O.O~ 0.03 

4000+ 0 I 0 0 0 0 0 0 I 0 
0.00 100.00 0.00 0.00 100.00 0.00 
0.00 0.06 0.00 0.02 0.00 0.03 0.00 0.01 

Total 1110 1817 1531 4"58 503 1479 3774 5756 1613 3296 5305 1021~ 
211.90 40.76 34.34 100.00 8.74 25.69 65.57 100.00 15.79 32.27 51.94 100.00 

Percents given are row and column respectively. 
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...,.-.. TABLE 9b '1 Ii' 

OFFENSE SERIOUSNESS SCORE BY OFFENDER GROUP AND RACE 

COHORT II HALES 

WIlITE NONWUITE ALL -.-

Se.rlousness Offender Group Offender Group Offender Group 
Score 2-~ 5+ Total 2-lj 5+ Total 2-4 5+ Total 

1-19 26 ~3 ~9 liB 29 6lf 119 212 55 107 16B 330 
22.03 36. 'lf4 If I .53 13.68 30.19 56.13 16.67 32 .. lf2 50.91 

3.29 3.27 2.25 2.76 2.65 2.12 1. 59 I.B3 2.92 2.lf7 1. 74 2.oB 

20-29 6lf 9~ 177 335 215 526 1007 17~B 279 620 l1B4 20B3 
19.10 28.06 52.8lf 12.30 30.09 57.61 13.39 29.76 56.84 
B.10 7.15 B.15 7.B3 19.62 17.42 l3.lf3 15.05 III. 79 llf.30 12.24 13. II 

30-39 0 0 I 0 3 I, 0 1 4 5 
0.00 0.00 100.00 0.00 25.00 75.00 0.00 20.00 Bo.oo 
0.00 0.00 0.05 0.02 0.00 0.03 0.04 0.03 0.00 0.02 o.olf 0.03 

50-59 0 0 0 0 0 1 2 3 0 1 2 3 
0.00 33.33 66.67 0.00 33.33 66.67 

0,00 0.00 0.03 0.03 0.03 0.00 0.02 0.02 0.02 

70- ~l9 1 0 0 0 0 4 I, I 0 4 5 
100.00 0.00 0.00 0.00 0.00 100.00 20.00 0.00 BO.OO 

0.13 0.00 0.00 0.02 0.00 0.00 0.05 0.03 0.05 0.00 0.04 0.01, 

80-B9 67 96 169 332 67 221 lf48 736 134 317 617 1068 
20.IB 2B.92 50.90 9·10 30.03 60.B7 12.55 29.68 57.77 
B.lf8 7.30 7.78 7.76 6.11 7.32 5.98 6.31, 7.10 7.31 6.38 6.72 

90-99 0 0 0 0 0 1 1 2 0 1 1 2 
0.00 50.00 50.00 0.00 50.00 50.00 

0.00 0.00 0.03 0.01 0.02 0.00 0.02 0.01 0.01 

) 
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""- TABLE 9b (cont. ) .. '-1 F 

CDHDRT II HALES 

WIlITE NDNWHITE ALL --_. -
Seriousness o.ffender Group o.ffender Group o.ffender Group 
Score 2-" 5+ . Total 2-11 5+ Total 2-4 5+ Total 

10.0.-199 324 487 520. 133 I 228 659 1228 2115 552 )) 46 1748 34116 
24.34 36.59 39.0.7 10.78 3 I. 16 58.0.6 16.0.2 33.26 50..73 
41.0.1 37.0.3 23.93 31 . 11 20.80 21.82 16.38 18.21 29.27 26.44 18.0.8 21.69 

20.0.-299 58 70. 167 295 87 209 515 811 145 279 682 ))06 
19.66 23.73 56.61 10..73 25.77 63.50 13.11 25.23 61.66 6.96 
7.34 5.32 7.69 6.90. 7.94 6.92 6.87 6.98 7.69 6. ,44 7.0.5 6.96 

300-399 51 10.3 119 273 71 176 360. 60.7 122 279 479 880. 
18.68 37.37 43.59 11.70. 29.0.0 59.31 13.86 31.70. 54. 113 
6.46 7.83 5.48 6.38 6.48 5.83 4.80. 5.23 6.47 6.411 4.95 5.54 

40.0.-499 25 40. 87 152 42 116 268 426 67 156 355 578 
16.45 26.32 57.24 9.86 27.23 62.91 I I .59 26.99 61.42 
3.16 3.0.4 4.0.0 3.55 3.83 3.84 3.57 3.67 3.55 3.60. 3.67 3.611 

500-599 13 26 56 95 13 60 150. 223 26 86 206 318 
13.68 27.37 58.95 5.83 26.91 67.26 8.18 27.0.4 611.78 
I. 65 1.98 2.58 2.22 I. 19 1.99 2.0.0. 1.92 1. 38 . 1.98 2.13 2.00. 

600-699 12 25 77 I I 11 26 58 346 1;30. 38 83 423 51111 
10..53 21·93 67.54 6.05 13 .119 80..47 6.99 15.26 77.76 

1. 52 1.90. 3.54 2.66 2.37 1.92 4.62 3.70. 2.0.1 1.91 4.37 3. 112 

70.0.-799 )) 23 69 103 32 55 20.5 292 43 78 274 395 
10..68 22.33 66.99 10..96 18.84 70..21 10..89 19.75 69.37 

1. 39 1. 75 3. 18 2./11 2.92 1.82 2.73 2.51 2.28 1.80. 2.83 2.119 

80.0.-899 22 38 54 114 35 10.6 299 4110. 57 144 353 5511 
19.30. 33.33 47.37 7.95 211. 0.9 67.95 10..29 25.99 63.72 
2.78 2.89 2. /19 2.66 3.19 3.51 3.99 3.79 3.0.2 3.32 3.65 3. 119 

\ 
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TABLE 9b (cant.) 

COHORT II MALES 

WUITE NONWHITE ALL 

Seriousness Offender Group Offender Group Offender Group 
Score 2-" 5+ . Total 2-" 5+ Total 2-lt 5+ Total 

900-999 20 56 116 192 50 Iltlt lt70 66lt 70 200 586 856 
10.42 29. 17 60.lt2 7.53 21.69 70.78 8.18 23.36 68.lt6 
2.53 4.26 5.34 4.49 4.56 4.77 6.27 5.72 3.71 4.61 6.06 5.39 

1000-1999 85 186 lt86 757 17lt 552 1796 2522 259 738 2282 3279 
11.23 24.57 6".20 6.90 21.89 71.21 7.90 22.51 69.59 
10.76 Ilt. I" 22.37 17.70 15.88 18.28 23.96 21. 72 13.73 17.02 23.60 20.63 

2000-2999 8 22 18 48 15 33 164 212 23 55 182 260 
16.67 "5.83 37.50 7.08 15.57 77 .36 8.85 21 . 15 70.00 
I. 0 I 1.67 0.83 1. 12 l. 37 1.09 2.19 1.83 I. 22 I. 27 1.88 I. 6lt 

3000-3999 I It 5 10 7 10 56 73 8 14 61 83 
10.00 ltO.OO 50.00 9.59 13.70 76.71 9.6lt 16.87 73.49 
0.13 0.30 0.23 0.23 0.6" 0.33 0.75 0.63 0.42 0.32 0.63 0.52 

"000+ 2 2 3 7 5 28 56 89 7 30 59 96 
28.57 28.57 Li2.86 5.62 31 .lt6 62.92 7.29 31.25 6 1.46 
0.25 0.15 O. 14 0.16 0.46 0.93 0.75 0.77 0.37 0.69 0.61 0.60 

Total 7QO nl5 2173 lt278 1096 3020 7lt97 11613 1886 11335 9670 15891 -- ... " ",.,. 0,-
1 "" (\f' 

Percents given are row and column respectlvely.-
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Initial probability based on delinquents as denominator. 
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TABLE lOb 

PROBABILITY OF COHHITTING ONE OR HORE SELECT OFFENSES BY RACE 

, 

COHORT II HALES 

NUHBER ANY OFFENSE* UCR V I OLENT;~lt 

Nonwhl te Whl te A II Nonwhite Whl te 

1+ ."130 .2312 .3263 .328" .1208 

2+ .6317 ."806 .5806 .3765 .1739 

3+ .7"42 .6516 .7183 .5121 .2500 

'1+ ·7320 .706" .7253 ."867 .5000 

5+ .7702 .7091 .7551 .6304 .2500 

6+ .7926 .782" .7902 .6206 .2500 

7+ .7767 .7700 .7751 .5555 .2500 

8+ .8131 .7708 .803" .5000 .2500 

9+ .8560 .8108 .8"61 .6000 .2500 

10+ .8230 .8000 .8181 .6000 

*Inltial probability based on subjects as denominator: 

**Initlal probability based on delinquents as denominator. 

f 

c 

UCR PROPERTy,'d, 

All Nonwhite Whl te 

.2582 .2701 .1805 

.3"'15 .3238 .3127 

.4912 ."559 .5232 

.4873 .5210 .5333 

.6145 .5"83 .5000 

.6271 .7352 .7500 

.5675 .7200 .5555 

.5238 .c666 .5555 

.6363 .91,56 .8000 

.8571 .6666 .7500 

,. 

All 

.2398 

.3209 

.4726 

.5243 

.5348 

.7391 

.676" 

.7391 

.8823 

.Booo 
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Meal! ScdOll!ll~: ScaN!, Fint to Fifternth Offense by Offense 7)1pe. 

Offense Combi· 
Number AU Offenses Noninde~ Injury Theft Damage nation 

1 94.3311 23.71 330.95 183.04 157.39 291.18 
2 108.3156 26.44 346.07 185.37 164.96 324.68 
3 111.8579 30.39 371.48 192.85 160.86 295.01 
4 126.3774 33.57 438.67 189.02 164.97 316.25 
5 131.1587 35.60 417.11 187.88 157.91 345.38 
6 113.1047 27.28 414.61 192.21 250.00 296.54 
7 146.8272 32.76 453 . .53 175.46 170.78 360.43 
8 147.4677 37.86 560.47 176.02 200.00 294.74 
9 141.7353 37.21 478.72 217.46 193.00 2.52.92 

10 150.2412 30.91 494.7'2 176.25 200.00 307.14 
11 120.4559 33.43 300.00 194.97 74.00 289.68 
12 150.1371 44,44 392.25 200.46 184.25 498.14 
13 139.9750 47.10 329.57 222.00 166.67 290.55 
14 180.5775 59.73 606.70 205.00 116.00 289.64 
IS 166.0907 45.26 900.00 173.50 0.0 532.71 

.. 
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Offense All 
Number Offenses 

430.62 

2 489.86 

3 556.45 

4 611. 10 

5 616.79 

6 675.57 

7 699. 16 

8 726.79 

9 818.24 

10 760.31 

11 747.62 

12 759.16 

13 859.30 

14 744.85 

1.5 879.45 

TABLE llb 

MEAN SERIOUSNESS SCORE, FIRST TO 
FIFTEENTH OFFENSE BY OFFENSE TYPE 

COHORT I I MALES 

Non index Injur::z: Theft 

151.89 1154.04 876.67 

1,57.57 1284.37 933.91 

166.81 1504.51 978.14 

214.61 1285.65 979.05 

199.52 1473.44 985.63 

251.41 1430.25 982.80 

239.26 1550.53 1051.43 

238.29 1431.26 1002.16 

292.21 1782.50 1092.61 

285.72 1300.74 1110.81 

307.02 1238.36 1045.21 

273.64 1221.30 1143.15 

358.60 172~L82 1090.87 

309.44 1393.81 1088.52 

400.36 1522.86 1144.87 

- -- - --------- ----~ --------

Dama2e Combination Section 2 

·458.59 1243.00 SENTENCING PRACTICES 

497.11 1355.37 

533.13 1334.13 

537.75 1358.52 

528.95 1336.28 

551.53 1397.39 

529.03 1369.72 

580.78 1347.46 

579.15 1394.40 

650.69 1395.58 

673.77 1607.93 

659.25 1518.07 

672.00 1217 .59 

766.00 1313.76 

749.89 1489.43 

_____ . __ --------------~-------"'-~~~~.--n~-
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STRATEGIC~ANNING AND FOCUSED I~S~NMENT* 
Michael E. Sheiman 

Mark Moore has asked me to relate the Harvard Conference's general 

interest in dangerous offenders to my specific interest in "the prison 

crisis." \n using the quotation marks, he emphasized what is too easily 

forgotten in the current debate: that so far from finding solutions 

in criminal justice, Amerki!l often fails even to reach a consensus on 

the nature of the problem. This is especially true of corrections, 

where at least four distinct ideas compete for the credit of identifying 

the "critical" problem. The Conference's hypothesis--that the entire 

criminal justice system should concentrate more heavily on dangerous 

offenders--must be considered in the light of that corrections controversy. 

In private sector strategic planning, tHe starting point is frequently 

an exercise known as "defining the business." By asking some fundamental 

questions about the goals of the corporation, and then relating those 

goals to Its activities, greater clarity is often achieved. In particular, 

the frequent divergence between goals and activities may dramatize the 

choices and resource allocations which must be confronted to bring the 

two into line. Sometimes the activities can simply be adjusted; sometimes 

the goals must be modified or even abandoned. 

Although it is hardly novel to note that the criminal justice system 

Is unsystematic, the extent to which this is true might make a corporate 

strategic planner throw up his hands in despair. And that is precisely 

* This paper is adapted from Michael Sherman and Gordon Hawkins, 
Imprisonment in America (Univ~rsity of Chicago Press, 1981). 
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what the counterparts of the corporate strategic planner--viz., the 

criminal justice policymakers--have done. Unable or unwilling to ask 

fundamental questions, or to try to refine the theoretical and operational 

answers to "what business are we in?," they have allowed the components 

of the system to pursue their own multiple, unclear, and often inconsistent 

goals. The unsurprising result is a total system with which, to say 

the least, no one is satisfied. 

If we impose on the corrections debate an order which it does not 

really have, the four ideas which compete for the mantle of prison crisis 

might appear as follows. 

I. The Crisis of Too Many Prisoners. A great deal of attention 

in both popular and specialized media goes to the simple size of the 

incarcerated population. Sometimes measured in absolute numbers, some-

times ih relation to the American population (an imprisonment rate of 

inmates per 100,000 citizens), somettmes in relation to the imprisonment 

rates of other countries, it reflects the view that the critical issue 

is the number of people who are now locked up. By the first two indicators, 

the current levels are unprecedentedly high; by the third, American 

rates top any other free world nation. The inference is that too many 

people are behind bars in the United States; the overuse of incarceration 

is what constitutes the prison crisis. 

2. The Crisis of Too Fe\'J Prisoners. A competing view is that 

rather than too many people behind bars, the United States has too few. 

These critics argue that the comparisons with other times and other 

places are irrelevant, because America's crime rates are higher than 

" 
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, 
ever before and have been traditionally higher than those of other coun-

tries. Indeed, it is often argued further that this is a causal relation: 

too few people in prison weakens deterrence and in some permissive sense 

"causes" crime. The prison crisis lies in the fact that the prison 

population is too small. 

3. The Composition Crisis. Here the claim is that the size of 

the prison population is not the issue. The crisis consists in that 

too often, the wrong people get locked up: too many who in some sense 

deserve prison go free, and too many others who do not deserve it are 

locked up. Of course, there are differing versions of what constitutes . 
the critical problem in population composition; these are examined below. 

4. The Crowding/Conditions Crisis. The final competitor centers 

on the question of the conditions in which the incarcerated offenders 

are held. In this view, who the courts decide to lock up is less impor-

tant--or at any rate less urgent on a national scale--than the fact 

that crowding, violence, poor ~anitation and a host of other ills often 

attend the imposition of an American prison sentence. The federal courts 

have sustained many of these charg.es, finding entire prison systems in 

some states and individual institutions in many others to be in violation 

of the Constitutional prohibition against cruel and unusual punishment. 

This is the real crisis, runs the argument, because expanding inmate 

populations are aggravating the tensions that flow from the crowded 

and inhumane conditions. 

I sketch this controversy because until one decides where his priori

ties lie in the crisis debate, he cannot begin to assess the merits 

" 



'" of a reform such as that under examination by the Harvard Conference. 

I can hardly claim to resolve the controversy; I shall offer my own 

thoughts on the four claimants and argue that the Conference's notion 

of focused imprisonment makes a great qeal of sense as a route out of 

the impasse. Finally, I shall examine some pol itical constraints On 

its acceptance by the general public. 

Choosing a Crisis 

I do not think that counting the heads of American prisoners, even 

if these counts are related to American history or international comparisons, 

wil I take us far toward a correctional strategy. Without being I inked 

to some strategic goals, the numbers game becomes just that. It does, 

however perhaps place the burden of the argument on the defenders of 

current practice. If we are going to lock up an increasing fraction 

I of oUr population, and if it is so terribly expensive to do so, major 

social gains must be shown to result. And on narrow grounds of effec-

tiveness, it is hard to make that case: gross crime rates appear largely 

"decoupled' from imprisonment rates. To that extent, the head counters 

may perform a useful gadfly role; but since standards other than effec-

tiveness playa part, to demonstrate that the U.S. prison population 

is relatively large is not to prove that it is too iarge. 

The weak link between imprisonment practice and the standard of 

effectIveness make equally unpersuasive the claim that the prison crisis 

lies in an across-the-board underuse of the incarcerative sanction. 

*1 have argued elsewhere against even the use of the term "crisis," 
because it distorts the discussion in a variety of ways. See Imprisonment 
in America, pp. 3-8. 
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Unless it can be demonstrated, or at least forcefully argued, that' greater 

effectiveness in crime control will flow from doing more of what we 

do now, it seems hard to defend the pleas for its general expansion. 

• Of course, at some point we would reach levels of incarceration that 

would depress the gross crime rate. But the cynic may be forgiven for 

fearing that before we get to levels of unfocused incarceration that 

make a substantial dent in the crime rate, the criminal justice budget 

will be second only to the defense budget. 

My own view is that the critical problem in American corrections 

is a combination of the third and fourth candidates above. The compo-

~ition of the prison population is wrong: too many people in prison 

who don't belong there, too many net in prison who do belong there. 

And in turn, this aggravates and to a considerable extent causes the 

conditions crisis. 

I acknowledge, of course, that acceptance or rejection of a partic-

ular definition of the prison crisis is heavily determined by subjective 

political values. One believes or doesn't that a certain type of crime 

deserves incarceration; one believes or doesn't that certain minimum 

standards of correctional conditions must be maintained. But in a pol icy 

debate, these political values have proxies in decisions about resource 

allocation. The question is not only the abstract negative social value 

placed on a certuln type or behavior, hut how lI1<lny doll,1rs <lnd 0rllOrlunity 

costs we are willing to pay to implement that judgment. The Reagan 

Administration's refusal to put up money to apply its own Task Force's 

recommendation for federally supported construction of state prisons, 

and the defeat of bond issues in states such as New York and Michigan, 

'. 
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suggests a wide gap between political rhetori~ and budgetary reality. 

In such a climate, the Harvard Conference's idea (whatever its other 

merits) carries real promise for reducing the scattershot use of incar-

ceration and improving prison conditions without requiring unrealistic 

budgets. 

Sketching a Correctional Strategic Plan 

Any suggestion in this area must cover the three components of 

sentencing, construction, and programs. It is obvious that sentencing 

pol icy affects population size and that this affects perceptions of 

how much'construction is required. Less obvious is that the purposes 

sought by legislatures and sentencing judges will influence the services 

provided--or not provided--by correctional administrators. And sometimes 

obscured al~ogether is the fact that construction pol icy wi 11 often 

affect who goes to prison. To use current jargon, capacity affects 

both population size and composition. The need for a policy that is 

sensitive to these relations is a major theme of this paper. 

The contemporary sentencing problem can be related to one's impression 

of colonial criminal justice. Some critics have charged ~hat prerevolu-

tionary America lacked punishments in the middle range. Whether or 

not one agrees with that analysis of history, it is certainly an accurate 

description of America's predicament today. In large measure, imprisonment 

is overused because legislatures, prosecutors, and judges do not know 

what else to do. In particular, the lack of punishments that are not 

incarcerative but are still frankly punitive perpetuates by default 

-7-

... 
the dominance of the prison. Legal ist" needs for retribution cannot 

now be met in other ways, so they have to be met by imprisonment. Thus 

the prison is forced to do the double duty of crime control and legal ism, 

without any principles for striking the balance. A focus on the distinc-

tive contribution of the prison to social order, and a practical concen-

tration on that task, is eH: first step toward a rational and efficient 

strategy. 

What is special about prison? What can it clearly do that other 

punishments cannot? It can confine people. It can keep them, at least 

whi Ie they are inside, from repeating the behavior against the general 

society that put them there in the first pl~ce. To go beyond this distinc-

tive function is to enter a morass. Early critics of the prison under-

stood this. As William Eden noted as long ago as the eighteenth century, 

the contribution of the penitentiary to general deterrence was always 

is problematic; it cannot, he maintained, "communicate the benefit of 

example, being in its nature secluded from the eye of the people. 1I2 

Modern research on both deterrence and rehabil itation leaves much skepti-

cism on the former and profound pessimism on the latter. Given the 

doubts about prison's effectiveness and the certainties abut its costs, 

a prudent strategy seems to me to ensure that the prison does what it 

* The longer analysis distinguishes three images of the criminal 
Justice system: as a direct controller of crime; as a provider of social 
services such as probation, parole or institutional rehabil itation; 
and as a response to citizens' need to bel ieve that they live in an 
ordered world where law-abiding behavior is rewarded and lawbreakers 
are punished. The last, which suggests fo~ example that some criminal 
justice measures may be valuable even if they contribute nothing to 
direct crime control, was dubbed "Iegallst." 
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can--immobilize criminals--and then to find other, acceptable measures 

for doing what it cannot. 

The following analysis rests on a frankly subjective judgment about 

the seriousness of various types of crime. Prison is not the logical 

punishment for any particular offense; it can incapacitate check forgers 

as well as murderers. But as the most serious sanction available in 

almost all cases, its use can logically be concentrated on commensurately 

serious offenders. Moreover, it is a scarce political and economic 

resource, and such concentration is therefore reinforced by a decent 

respect for individual I iberty and for the taxpayers' money. Those 

who do not distinguish degrees of seriousness among offenses, or who 

feel that some other ki~d of behavior is more serious than violent crime, 

will simply not be friendly to the plan. We should at least be clear 

that their disagreement is a matter of pol itical and social values and 

not the result of some divination of the logic of imprisonment. 

This fundamental premise can be integrated with two other principles 

in the following summary of the proposal. The three elements can then 

be expanded and defended in turn. (1) On sentencing, the dominant justi-

fying aim of incarceration in a prison should be incapacitation. Imprison

ment should be the punishment of choice, not for all offenses as it 

is under current practice, but primarily where it seems necessary to 

meet the threat of physical violence. (2) On construction, new prison 

space should be built primarily to replace existing facilities or to 

bring them up to humane and constitutional standards. In most statQs, 

the effect of construction programs, indeed the condition of funding 

them, should' be that the~' do -not increase current capacity. (3) On 

.' 
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programs, it is important that administrators maintain existing services 

and begin new ones that can be truly voluntary and facilitative. Whi Ie 

there are dangers here, the alternatives are worse. 

The need for a broad-gauged proposal can be demonstrated by a brief 

review of some other suggestions which do not go far toward a politically 

acceptable revision of penal strategy. 

Community Corrections 

At least since the 1960s, a group of critics has argued for the 

replacement of traditional imprisonment with much less restrictive place-

mente While details of this idea are often cloudy, it usually involves 

a group-home or other low-security facility, and a location in a residential 

or at least urban area rather than an isolated rural one. A review 

of the crimininological literature of the past fifteeen years would 

suggest that r::ollrnunity corrections represents a major force in American 

penology. In fact, its prominence is largely rhetorical. After years 

of Intellectual fashion for this idea, a federal survey found in 1978 

that of half a million correctional inmates,only 8,000 were in community 

corrections. Nor was this a result of lack of space. 3 Most jurisdictions 

reported that they had empty community-based capacity, although that 

does not keep the faithful from call ing for more community corrections 

money and arguing that they have found the solution to prison crowding. 

Why has community corrections not been adopted, or even seriously 

attempted, as the solution to the prison problem? It failed in several 

ways. FIrst, community corrections as currently conceived simply does 

not meet the crime control requirements of a large-scale criminal justice 
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policy. It is irrelevant to that substantial pool of serious violent 

offenders against whom society needs and demands substantial protection. 

Equally important, community corrections fails to meet the needs I have 

described as legalist. It concentrates so much on the interest of the 

inmates, and in reducing the incarcerated population, that it has become 

suspect from the perspective of the right and even the center of the 

political spectrum. In the context of the punishment-imprisonment fusion, 

most Americans would be suspicious of conmunity corrections, regardless 

of what rhetoric accompanied it. Its proponents' excessive claims have 

only aggravated that suspicion. The result has been that American society 

has given a quite different meaning to the term "community corrections": 

the jail, and not the group home, has attracted most of the less-serious 

offenders. Traditional legal ists may have captured community corrections 

as, in many states, they have captured sentencing reform. They have 

certainly made it impossible for community corrections to serve as the 

basis for a broader imprisonment strategy. 

Reducing Sentences 

A second proposal that cannot serve as the center of a solution 

to prison problems calls for a sweeping reduction in sentence length. 

Many critics, among them Eugene Doleschal of the influential National 

Council on Crime and Delinquency, maintain that American sentences are 

longer than those anywhere else in the world. 4 For this, some infer 

that the key to current difficulties lies sImply in trimming the excess 

from the number of years served in American prisons. 

--~----~--
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There is a kerne I of good sense in th i s proposa I. I ts authors 

are correct that the size of the inmate population is a product of the 

number of prison commmitments and the length of time they stay. This 

is impl icitly recognized in the manipulation of time served as a safety 

valve, sometimes wholesale, as in California during the late 1960s. 

When the population gets "too large," whatever that is taken to mean, 

prison stays mysteriously get shorter. However, in the population boom 

of the mid-1970s, the variable of time served Was much the lesser partner 

of new commitments in accounting for population increases. S Similarly, 

in the relatively slower growth rate of the later 1970s, time served 

did not decline substantially; the rate of hew commitments simply dropped. 

And finally, there is fragmentary evidence from states such as New York 

that time served has actually risen since the late 1970s. It seems, 

therefore, that manipulating sentence length, while it may be desirable 

from other points of view, does not hold major promise as a realistic 

answer to the problem of prison crowding. 

The other points of view, of course, again constitute the tricky 

but determinative feature. The actual time served for most prison commit-

ments--in the jargon, the median time to first release--is about two 

years. This means that a one-week cut in the average sentence would 

yield a I percent reduction in prison population. For a I iberal who 

feels that the prison population is, say, double what it is should be, 

a one-year cut in time served would be required. That ~ouJd leave one 

year as the average stay for all crimes. Although there'is no magic 

length of sentence any more than there is a magic population size, I 

doubt that a prison sentence bf one year, lying at the margin of the 

--~~~--~---- --
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traditional misdemeanor penalty, would satisfy either the legalists 

or the crime controllers even among today's new breed of liberals. 

There is far less promise in sentence length for major cuts in population 

size than many of the critics would have us bel ieve. 

The Dangerous Few, the Imprisonable Many, and the Privileged Others 

Three other proposals that receive support in some quarters, but 

not much here, may be discussed under a common rubric. These proposals 

fail to provide the basis for a solution not so much in their fundamentai 

suggestion as in their lack of guidel ines for apply1ng it. They may 

be labeled with some facetiousness but with a serious intent: finding 

the dangerous few, finding the imprisonable many, and finding the privi

leged others. 

The effort to base a policy on finding the dangerous few has been 

led by the NeeD. In 1972, it presented a "carefully studied distinction 

between dangerous and non-dangerous offenders." Two types of dangerous 

offenders were defined: "(I) the offender who has committed a serious 

crime against a person and shows a behavior pattern of persistent assaul-

tiveness based on serious mental disturbancess and (2) the offender 

deeply involved in organized crime." It was also said that, by using 

these criteria of dangerousness, "in any state no more than one hundred 

persons would have to be confined in a single maximum security institu

tion.,,6 

As a substantial proportion of those showing "a behavior pattern 

of persistent assaultiveness based on serious mental disturbances" would 

presumably find their way to mental hospitals, and as those "deeply 

" 
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involved in organized crime" are notoriously elusive and enjoy a high 

degree of impunity, this NeeD policy impl ied a problem not in construction 

but in disposing of surplus cell blocks. H b owever, y 1977 their "care-

fully studied distinction" had undergone a substantial transformation. 

Dangerousness was redefined to cover "an act of violence, actual or 

threatened, or a felony carried out by members of organized crime syndl= 

cates. Using this classification NeeD would imprison the dangerous 

offender for terms that could be extended as long as thirty years.,,7 

This time it is notable that no estimate of the number of persons who 

would have to be confined was offered. It is just as well. The combi

nation of a much broader base and a tolerance for very long sentences 

would without doubt create population dimensions quite unacceptable 

to the NeeD. 
The absence of more specific offense categories and sentence 

lengths would create serious space alld eth',cal bl pro ems for this super-

ficial proposal so much favored on the left. 

On the right wing of the debate, the problem of finding the imprison-

able many is equally severe. I am til" k' f I' h n 'ng a calms t at a great deal 

of new prison space must be bui It because "society clearly wants its 

criminal laws enforced."B 
Which laws, against which offenses, and which 

ones require imprisonment? Does society, that amorphous collection 

want its I aws enforced for cr ,'me co t If' n ro reasons-- or ,ncapacitation, 

or deterrence, or both--or is this a traditional legalist argument that 

perpetuates the link between law enforcement and incarceration? If 

it is the latter, the reason that such broad . sent,ments cannot be the 

basis for a prison strategy is not that they do not make sense--that 

is a matter of political values--but that they provide scant gUidance 
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about how much space is necessary, and how many commitments would result 

from applying them. One could imagine, under their principles, a prison 

population half again as large as todayls; one could also imagine a 

population five or ten times as great. 

By the privileged others, I mean those offenders who are not normally 

punished by incarceration even though their crimes may be quite damaging 

to society. In general, these are white-collared, and white-skinned, 

criminals. The argument made currently by some blacks but principally 

by white liberals is that the racial balance of the inmate population 

must be changed. In an odd kind of equal protection argument, Wendell 

Bell and others maintain that incarceration'must be used against more 

whites and fewer blacks. 9 This, they claim, will not only solve the 

prison crowding problem but will produce a fairer system and restore 

the faith of both whites and blacks in that fairness. 

This is a large and difficult subject, one that would require a 

separate analysis if it were to be covered completely. But a few obser-

vations can be made. First, Bell"s proposal is largely indifferent 

to the purpose of crime control based on violence against the person. 

Second, it is not clear that such a course, once embarked upon and pursued 

with the kind of vigor that liberal ideologues recommend, would reduce 

the prison population at alt. Indeed, it might have the opposite effect. 

If the traditional uses of the prison for personal und property crime 

were not to be replaced but merely supplemented by this new class of 

white offenders--of whom there are a much larger pool than of street 

criminals--this liberal solution might inflate the prison population 

by as much or more than its conservative couhterpart. The attempt to 

'. 
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find and incarcerate the privileged others perpetuates the link between 

punishment and prison. This is traditional on the right but surprising 

and possibly self-defeating on the left. 

Desert and Incapacitation as Strategic Goals 

The literature of the past decade reflects a general trend toward 

desert as the primary justifying aim of incarceration. This trend has 

been driven by a well-founded skepticism about rehabilitative aspirations 

as ~uides to who should be imprisoned and how long they should stay. 

I share this skepticism and hold no brief for the notion of large-scale 

indeterminancy in sentencing, or for the ability of parole b~ards to 

assess an inmatels progress toward some chimerical goal. However, desert 

cannot provide the basis for a policy on whom to imprison in the first 

place. 

The concept of desert is being asked to carry too heavy a burden. 

It cannot tell legislatures or sentencing judges who should go to prison 

and who should not. When it comes to choosing a punishment, there is 

nothing distinctive about imprisonment in the context of desert philosophy, 

any more than desert can specify the merits of whipping or probation. 

With the residual exception noted below, the general idea of desert 

provides no guidance in decisions about whether or not to imprison. 

For these purposes the concept ,'·s empty. M ' b II oreover, It may e coopted," 

and turned against the very liberals who espouie it. Desert is already 

being used in some placed to justify longer sentences. The surprise 

expressed at this by David Greenberg and Drew Humphries lO is itself 

surprising; their dismay stems from the failure to anticipate the effects, 

'. 
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in many jurisdictions, of differing notions not only of whether imprison

ment .is deserved but of how much imprisonment is deserved. 

If, then, the fashionable notion of desert wi II not lead 'us to 

an imprisonment strategy, what wil 17 For the vast majority of cases, 

the answer lies in the concept of incapacitation. Moreover, at the 

core of this answer lies the notion, so much criticized on the left, 

of the prediction of future behavior. This seems to me the only legi

timate primary basis for imprisonment. Rather than try to reimport 

it into a defining desert philosophy, it seems far preferable to acknowl

edge its central place, confront its possible risks, and see whether 

these cannot be addressed using desert as a' I imiting principle to ensure 

the humane and just treatment of those who are incapacitated. 

The recent emphasis on individual desert has led some to forget 

that criminal punishments are routes to social order. A condition of 

this order is the minimization of both the reality and the fear of random 

physical violence. To minimize these forces of disorder is the primary 

goal of the criminal justice system. In the choice of sanctions, of 

course, routes to order must be sought that are consistent with competing 

values of lndividual liberty and fairness. But within these limits, 

the system should be obliged to do what it can--to use its resources 

efficiently--to preserve that order. In the absence of confidence about 

the marginal deterrent effects of any punishments, it seems prudent 

and fair to all concerned to do what can be done: to make it impossible, 

for some limited period of time, for violent criminals to commit new 

offenses against the general society. 

" 
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The corollary is unpopular but inescapable: the decision to inca

pacitate a particular offender implies a judgment about his I ikely future 

behavior. The conventional criticism of this strategy is that the agents 

of society may be wrong about whether this offender will lido it again. 11 

In turn, many infer that this danger--known in the jargon as the problem 

of the false positive prediction--bars society from imprisoning anyone 

on this basis. 

Federal Judge Macklin Fleming entitled a book The Price of Perfect 

Justice. 11 wish that I had thought of that line first, because it 

epitomizes my reaction to the foregoing argument. In making the false 

positive the measure of imprisonment pol icy: liberals become their own 

enemies. They make the best the enemy of the better. To the extent, 

if any, that they reduce the I ikel ihood of a violent offender going 

to prison, they act against the interests of precisely the body of minority 

poor they have appointed themselves to defend. And they force society, 

which is not about to abandon the prison altogether, to search for and 

find in desert a potentially more sweeping justification, which may 

result in the incarceration of more offenders for longer periods than 

is currently the case. 

To get the benefits of the desert contribution without ' ',tS paying 

excessive costs, one must understand its partial character. To ask 

for a single justification for both dimensions of imprisonment is to 

ask too much. The two key dec lsi ons in the process--I</hethcr and how 

long--must be distinguished, and they need'not have the same ratiQ~ale. 

Indeed, the distinct justifications for the decision to put someone 

in prison, and later for the 'decision to let him out, may even come 

" 



---~~------ - ~ 

-18-

into conflict. At that point, judgment becomes crucial, ilnd special 

care for the rights of the individual offender ~ust be taken. 

is hardly an argument for reliance on a single justification. 

But this 

Even if incapacitation is accepted as the primary justification 

for the decision to imprison, there remains a small residual need for 

a supplementary use. In the Model Penal Code and elsewhere,12 this 

is called the deprecLation of the seriousness of the offense. For example, 

in Morris's witty case of the wife murderer with no plans to remarry--more 

seriously, in cases where incapacitation is not the justification for 

imprisonment because there is no fear of a repetition of the offense--it 

might still be necessary to imprison some small number of additional 

offenders. There is an obvious need for this action in cases of extremely 

serious crimes, and also for exemplary sentences in such instances ·as 

the most outrageous cases of tax evasion. The primary reason for such 

imprisonment is that people would otherwise believe that justice had 

not been done and that the violation of social norms had not been accorded 

its proper importance. 

This residual justification must remain small, and even then it. 

is subJ'ect to abuse. It makes a b t . I If' ow 0 precise y t,e uSlon of punishment 

and imprisonment that I am trying to break. So long as a sizable number 

of citizens believe that a sizable number of offenses go unpunished 

unless someone is locked up, the problem of a rational imprisonment 

strategy will remain difficult. On the other hand, it would be unrealistic 

and naive to deny that this attitude will to some extent remain a feature 

of the American political landscape. Some narrow band must remain:, 

at the top of the punishment 'scale, containing penalties that can be 

" 
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Invoked for large symbolic reasons. Since I oppose capital punishment 

In this or any other context, ritual or legal ist imprisonment seems 

the inescapable alternative. 

Incapacitation gives us a defining principle, .but does not by itself 

tell us how many people will or should be locked up. This canot be 

done by abstract categories, as the analysis of the NCCD position has 

shown. The size of the class of offenders violent enough to be imprisoned 

will be influenced by the number and natur~ of the h' , ,_ c olces In any particular 

case. Moreover, these choices must be spelled out in considerably more 

detail than is usual in attempts to limit the use of imprisonment. 

The great weakness of such efforts is not that they are not based on 

good ideas, but tha t these good ideas are not taken Far enough. Neither 

a legislator, a sentencing judge, nor a private citizen can ma~(e an 

intelligent choice among the abstractions of "prison" and "probation" 

and "work release." It' h t h ' h IS W a appens In eac case that determines 

one's preferences. 

The failure of the prison's critics has been their assumption that 

general pronouncements about alternatives will affect practice. Many 

of these critics remain puzzled and angry about the failure of these 

alternatives to take hold on a large scale. But this failure will con

tinue so long as skeptics are unable to determine to what extent these 

alternatives really meet their requirements. This is especially true 

concerning retributivist sentiments and demands that the ieriousness 

of the offense not be depreciated. Only when alternatives can be speci

fied sufficiently to satisfy this demand will fewer people have· to meet 

it by going to prison. People around the country will differ legitimately 

.. 
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on the application of general principles to p8rticuJ8r cases, making 

this a task for individu81 jurisdictions rather tlwn for 8 p8pcr on 

policy directions .. But the homework must be done before the prison's 

critics will make progress. 

Some Guidelines for Alternatives 

Some general guidance can be offered here. A tangible relation 

between the nonincarcerative but still punitive sanction, and the offense 

it punishes, is a good place to start. This is especially true of non-

violent property crimes; these represent the largest category of offenses 

which are imprisonable under current practice but not under my prefered 

strategy. Today's policies make the worst of at least three worlds. 

In many cases, they enhance the risk that too light a sanction will 

be imposed, because prison seems to the sentencing judge too severe 

for the particular circumstances. In other cases, they result in the 

imposition of a sanction which is too severe. They may of course possibly 

provide some symbolic satisfaction for vengeful feelings on the part 

of the victim. However, for example, restitution to the victim of property 

crimes, perhaps "with interest" for the fear and anxiety involved, is 

a better basis for an avowedly retributive legalist sanction. It can 

be backed up with the threat of incarceration if the offender does not 

meet his court-imposed obI igation. But the shift of prison and jail 

from first to second or third resort is a major, salutary change. It 

begins with the creation and calibration of punishments with real content 

that lie between "nothing" and "prison." 

'. 
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Limitations on the offender's leisure, but short of total withdrawal 

of his liberty, constitute a paral leI category. These might be related 

to, and used as punishment for, whatever the particular community defines 

as violations of publ ic order and social norms, as well as for some 

property crimes and minor crimes against the person. The variation 

in these offense categories is trenendous, both over time in American 

history and across jurisdictions today. But they have in common the 

notion that the offender has done something with his free time which 

unacceptably disrupts the community. A proportionate withdrawal of 

some of that free time makes sense as a sanction. Already, in some 

American jurisdictions, judges are experimenting with house arrest for 

this purpose. Other countries, such as Sweden, are using existing incar-

cerative facilities. In large, dense American cities, frequent-furlough 

jail sentences, perhaps emphasizing evenings or weekends to minimize 

the interrupting of employment, may be necessary. In smaller communities 

or tighter neighborhoods, house arrest may be quite feasible. 

Public service, not to a specific victim but to the community as 

a whole, may be another option. Judges in juveni Ie courts have always 

used this in specific circumstances; at the lower range of adult serious-

ness it has promise as well. Severe fiscal penalties paid to the public 

treasury may be still another alternative. But I do not want to pitch 

the general argument--the need for punishments with a real content short 

of imprisonment--on specific examples. Once the need for such a cal ibration 

is widely recognized, individual communities will be imaginative in 

applying their own mores to the particular circumstances of an offense. 

Legalism and localism go han~ in hand. 

'. 
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One may offer some general guidance on drawing the line between 

new nonincarcerative sanctions and traditional ones. Who should go 

to prison? For whom is the distinctively incarcerative function the 

sensible punishment of choice? Murderers combine the two justifications 

of crime control and legal ism; the most serious crime demands and there

fore deserves the most serious sanction, a status to which we have promoted 

imprisonment. There may be exceptions to this rule--such as a fight 

issuing in an apparently accidental but marginally culpable death--but 

such examples will be few. 

Firearm robbery represents qnother clear case in its most serious 

forms. The danger to society is sufficient'to prevent early repetitions 

of thefts with loaded guns, and those involving physical injury or serious 

endangerment. Even for first adult convictions, incarceration is the 

appropriate sanction in the vast majority of cases. Exceptions wi! 1 

occur, and these can be determined only by the mitigating circumstances 

of the individual case. A similar line can be drawn in the amorphous 

category of assault. For non robbery assaults which do not involve fire-

arms or injury, a showing repetitiveness or aggravating seriousness 

should be made before recommending imprisonment as the punishment of 

choice. But wherp. these conditions are met, imprisonment even for first 

convictions will be justified in most cases. 

The two remaining major components of today's prison population 

are burglary and drug offenses. These can be discussed together. Both 

present difficulties of generalization, since they mean different things 

in different jurisdictions. But both require a line drawn between profes

sionalism and amateurism. This line may sometimes be hard to draw in 

' . 
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a particular case; it must be drawn nevertheless. 'recommend incarcer-

ation for professionals and a bias for nonincarcerative but punitive 

alternatives in the case of amateurs. The legal ist need mu~t ~2 served 

here, but the prison is not necessary to serve it. The careerist pattern, 

however, should be proved by experience and not merely attributed. 

Thus incarceration should be applied only to second adult convictions 

(except in rare cases), as distinct from loaded-gun robbery where a 

first adult convintion would be sufficient. 

Sentence Length 

The second crucial decision to be made is when to let the offender 

out. My prescription of a desert limit to the length of sentence is 

not self-defining. There is, however, a further clue in the age distri

bution of offenses. With the peak offense rates for imprisonable crimes 

concentrated in the late teens and early twenties, the first year of 

a prison sentence prevents far more crimes than the tenth year. This 

means that in crime prevention yield, an incapacitation strategy--espe-

cially in the real world of I imited correctional resources--is most 

efficient if it concentrates on ensuring th~t all who qualify are locked 

up at least for some time. That may mean shorter average stays than 

some people would like. But to the extent that very long sentences are 

a feature of today's practice, they are very inefficient in controlling 

the number of offenses. Moreover, these long sentences in most cases 

violate the desert limit, which is an important part of meeting the 

demands of the revisionist legal ists on the left-center of the pol itical 

spectrum. 
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How long is long enough to maximize incapacitative gains and yet 

not exceed the desert limit? suggest five years, as a maximum. This 

is controversial; to many on the right there is something very satisfying 

abut the broad option of thro~'ing the key away, and on the left I have 

shown an acceptance in some quarters for time served as long as thirty 

years. But we need not repeat the costs in inefficient incapacitation, 

violations of fairness, and excessive prison populations and budgets. 

The satisfaction that comes from the option of throwing the key away, 

or even the reality of it in a sma)) number of cases, is empty. It 

makes harder, not easier, the use of prison as it should be used: to 

limit directly the amount of crime we would'otherwise have. 

There must be room for exceptions t~ a proposed five-year limit. 

Neither this system nor any other wi II operate by remote control. In 

some instances time served wil I have to be longer, indeed span most 

of an offender's I ife, to avoid depreciating the seriousness of the 

offense; all of us would be offended by Charles Hanson's release after 

only five years in prison. Anothe possible exception is the case where 

a diagnosis of psychosis or other mental disorder creating real and 

continuing physical danger has been made and repeatedly reaffirmed. 

These cases are subject to abuse, and every effort must be made to 

restrain the abuses. But the occasional public abuse, which occurs 

despite everyone's best efforts, is not an argument ug.:linst an entire 

social pol icy. Once that is understood, and not unti I then, we shal I 

have made some progress toward a rational policy on imprisonment. 

Since this paper strives for policy directions rather than a detailed 

penal code, I resist the temptation to specify sentence lengths for 

'. 
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particular offenses. 'These are properly the task of legislators, judges, 

prosecutors, and other officials who can reflect regional and local 

mores. Nor do I attempt a forecast of the number of prisoners that 

would follow from the application of the general principles. This \-,ould 

be both presumptuous by overriding local vlues, end misleading by conveying 

a spurious precision. I bel ieve, however, that these sentencing principles 

are consistent with a concern for the link between construction policy 

and population size. 

Do We Need More Capacity? 

By the foregoing sts'ldprds of imprisonable crimes, I find a great 

deal more flexibility in the prison system than is generally acknowledged. 13 

The standard conservative view is that the prisons are already bulging 

and any effort toward greater severity--which mine certainly is for 

some offenses--re~uires massive expansions in capacity. But if the 

threshold were moved and the priorities recommended above were accepted, 

the problem is by no means intractable. Of all the prison inmates in 

the country, only about 47 percent have been sent there for crimes against 

the person: homicide, arson, rape, robbery, and assault. 14 Over one-

third are there for property crimes, principally burglary and auto theft. 

The remainder, about 20 percent, have been convicted of crimes against 

public order, most of which are drug offenses. A breakdown by region 

makes this even clearer, as shown in Table I. 

These data show that a substantial fraction of people now incarcerated 

would not be imprisoned under my proposed principles. If the nonviolent 

offenders were not imprisoned, a great deal of correctional capacity 



.. 

--~--~-~-~-----.-----

-26-
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would become available either For longer stays for violent offenders 

now incarcerated, or to lock up many violent criminals who now go free. 

In eIther case, or in any sensible combination or them, additional capacIty 

can be provided for violent offenders without huge capital outlays. 

This will free construction budgets to do what they should be doing--im-

proving conditions--by clarifying in advance that they are barred from 

the o~en-ended and irrational bUilding programs of the past. 

The place of existing capacity in a comprehensive construction 

strategy is analogous to the place of desert in sentencing~ it cannot 

tell us what to do but it can tell us what not to do. Both cases provide 

a necessary sense of limits; both seek to prevent traditional abuses. 

In construction policy, the limits reflect a sensitivity to the danger 

that new capacity invites new popUlations. As a rule, the principle 

tells us not to exceed existing capacity. There wil I again be exceptions, 

particularly where judicial intervention and slow innovation mean new 

capacity must be built before old facilities are phased out. But in 

most jurisdictions, there is ·enough acceptable capacity now to apply 
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my suggestion for sentencing, both on who goes to prison and For how 

long. 

There are some jurisdictions which are already using existing capacity 

as the principple of selection for at least who goes to prison. This 

is a difficult matter to assess. It does limit the use of a sanction 
I 

which I regard as grossly overused. But in some of these instances, 

this is hardly a principled limitation. It does not address directly 

the quest:on of the composition of the prison population; it merely 

controls its size. While over time this will surely have broad efFects 

on composition, one can hardly have confidence that these effects will 

be in desired directions. 

In a state such as 11assachusetts or Illinois, which already concen-

trates heavily on incapacitation as a justifying aim, a cel ling of this 

kind may be desirable. IS Ho\oJever, other jurisdictions I .... hich manipulate 

release policy according to demands of capacity and litigation may not 

yield such acceptable results. If they currently use the prison as 

a catch-all, their imprisonment policy may become even more unprincipled; 

this is often the effect of many efforts to limit the population size 

without other guiding ideals. Thus a normative policy cannot be based 

on purely quantitative considerations. But as desert I imits sentence 

length, so existing capacity can and should in most cases limit the 

use of construction budgets. There is enough to do loJith the money that 

must be spent to improve conditions. In many instances, an insistence 

on this goal will yield a construttion policy that reduces rather than 

expands capacity. A holding to the consensus standard of sixty square 

feet per inmate would have t~at effect in almost all jurisdictions. 
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Some Tactical Impl ications 

The conventional wisdom is that, as a region, the South's correc-

tional problems are worse than anywhere else in the country. This is 

probably true in some respects, untrue in many others. But here the 

important point is that the South has a larger fraction of nonviolent 

inmates than do the other regions. This creates a potential flexibility 

that others do not have; it would be possible, without excessive risks 

to public safety and without increasing the population or the capacity 

of the system, to adopt the principles I recommend. The South is commonly 

regarded as the most intractable region, with its prisons bulging and 

its administrators in litigation. But it may paradoxically be our most 

promising ground for major population reductions witll low crime control 

costs. 

The flexibil ity that already exists in the system is already being 

recognized in some parts of the South and elsewhere. In Alabama, for 

example, a federal judge imposed a population celling based on capacity 

constraints and then sought outside advice about the prospects of reclassi-

fying the security requirements of the individual 
. Ie Inmates .. The recom-

mended downward shift would allow up to one-third of the prisoners to 

be moved to lower classifications, and a substantial fraction to be 

decarcerated altogether. In New York as well, even with its relatively 

greater emphasis on incapacitation, officials are using narrower defi

nitions of dangerousness to make more inmates eligible for the lower 

security facilities, where most vacancies occur. 

'. 
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It may be objected that the forcing of reclassification by capacity 

constraints is a reversion to a head-countl'ng , , Incarceration pol icy rather 

than a principled one. I cannot agree. Once a decision has been made 

on grounds of incapacitation that an offender does require imprisonment, 

it does not f 11 h h o ow t at e must necessarily be locked up in the most 

restrictive and severe conditions available •. Even under current practice, 

it is well recognized that the system overclassifies as a matter of 

routine. feel, for example, that regarding burglary first imprisonments 

where there have been no J'ail-escape attempts or other ' _ ~ggravatlng circum-

stances, the guiding principle should be a bias for the low side of 

the security spectrum rather than the high 5ide. There are risks, but 

they are acceptable, especially when balanced by the rl'sks of unnecessary 

damage to less-serious offenders placed in excessively severe confinement. 

The reflexive equation of all imprisor,ment with the fortress megaprison 

is simply a variation on the fusion of punishment with prison which 

I am trying to erode. It is legitimate and principled to use the con

straint of capacity to accelerate that erosion. Forcing a redefinition 

of the requirements of incapacitation is only one tactic in this overall 

strategy. 

The link to correctional programs of my other two principles must 

also be indicated. Clearly, the incapacitative emphasis is consistent 

with the call of Morris and others for the abandonment of rehabilitation 

as the Justifying purpose of imprisonment. Also, I support his further 

plea for the expansion of those programs that can be truly voluntary 

and facilitatl've. Th,' .. II s vIew IS genera y defended on grounds of human 

.<' 
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dignity and fundamental rights of citizenship. But it can be more directly 

linked to the suggested pol icy on sentencing. 

An imprisonment policy that concentrates on incapacitation must 

acknowledge its roots in judgments about future behavior and the virtual 

certainty that some of those judgments will be wrong. have argued 

that the problem of Some false positives does not swamp the societal 

risks of a much larger number of false negatives. But this calculation 

imposes upon officials a heavy obligation to treat everyone incarcerated 

as well as possible within the limits of budgets and security. The 

inmates are obviously in some kind of need; otherwise they \.,rould not 

have committed crimes in the first place. The need may be skills, job 

contacts, counseling--and the I ist is of course much longer. On moral 

grounds, the attack on social services as a justification for imprisonment 

increases the requirements to provide human services after incarceration. 

Incapacitative emphasis should have the paradoxical effect of strengthening 
. . 

the human service role in contemporary corrections. 

Thus what is often bemoaned as the end of the rehabilitative ideal 

can and should be the basis for a new beginning. It rests not only 

on general rights but also on specific obligations created by a new 

pu~pose for the institution of imprisonment. My strategy tries to liberate 

correctIonal human :service by asking it to do only wlwt it can, and 

by relieving it of any "responsibility for public safety. If conducted 

In that spirit it may make some contribution to public safety as well, 

but that is not the reason for doing it. The goals of incapacitation 

and correctional programs, commonly thought to be in bitter competition, 

can be closely linked. Implementation of this recognition should strengthen 

i (, i 
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the institution once its primary focus is changed. The advocates of 

correctional rehabil itation should find this acceptable. 

A specific implication shifts the focus of deciding what services 

to provide from the administrator or the social worker to the prisoner 

himself. To resist this is to remain wedded to a coercive rather than 

a facilitative view of correctional programs. Furthermore, resistance 

means that the incapacitative emphasis of the institution itself has 

not really been accepted. Old attitudes die hard, but officials will 

have to anticipate that most of the services requested will be oriented 

not to the inner life of the prison but to life outside it. Contact 

visits truly useful skills, and expanded use of work release are only 

examples. The catalogue will be expanded further when officials learn 

another lesson they may reflexively resist: prisoners must be asked 

what they believe would heip them. Traditional resistance on the right 

has been accompanied, as in Milton Rector's statement that "our moral 

obligation is to act in accordance with our belief, not to distribute 

questionnaries," 17 by an arrogance on the left. But from our perspective, 

correctional administrators and prison reformers should be in the business 

of distributing questionnaires. Moreover, these must be d~stributed 

not in the academy but in the prison yards. 

A Sense of Limit 

It is important not to exaggerate either the prospects for change 

or the benefits from the acceptance of my proposed strategy. Claiming 

too much will be as bad as missing the opportunity altogether. An unfounded 

optimism is not only unrealistic; it may be positively dangerous. 

" 
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There is support for this fear in hnerican correctional history: it 

is at periods of the most excessive claims that the greatest indignities 

have been wrought by the institutions of imprisonment. 

The first risk is in claiming too much for the crime control that 

would result from the strategy. In recent years some analysts have 

made excessive estimates of the offense reductions that could flow from 

an incapacitative emphasis. Shinnar and Shinnar, for example, seem 

to suggest that if every person convicted of a violent crime were imprisoned 

for five years the rate of violent crimes could be reduced by as much 

18 as 80 percent. But Joan Petersilia and Peter Greenwood have shown 

that only if every offender convicted of any adult felony, violent or 

not, regardless of prior record, were sentenced to a 'mandatory prison 

term of five years, might incapacitation lessen violent crime by as 

much as one-third. This policy incidentally would increase prison popu

lation by close to 450 percent. 19 A sentencing policy which would impose 

a five-year sentence for any person previously convicted of at least 

one adult felony would have prevented 16.0 percent of violent crimes 

and increased prison population by 190 percent. A sentencing policy 

requiring offenders to have prior convictions for violent offenses would 

have reduced violent crime by less than 7 percent, even with mandatory 

five-year sentences. 

Thus Greenwood's work, admirably extended in this volume, shows 

that some writers who have supported the plea for an incapacitative 

emphasis have done the cause a disservice by claiming too much for it. 

There is no sweeping solution to the crime problem here, or anywhere 

else in the criminal justice 'system of a democracy. Even concerning 

" 
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the effects of a plan limited to penal policy, there is simply too mu~h 

we do not know. The crime reductions flowing from incapacitation may 

be larger than we hope for or 'smaller than we fear, depending upon how 

much additional deterrence is achieved. The offset from crimes committed 

by those who would be let out under our plan is another uncertainty. 

Offenses are not perfectly specialized; some offenders currently incar-

cerated for property crimes will undoubtedly commit crimes against the 

person if they are free to do so. No one knows how often such crime 

switching will occur with anything near precision. It seems fair to 

anticipate, however, that even if the absolute amount of crime were 

to increase marginally its composition might be influenced in the way 

I prefer. My entire proposal rests on a judgment that violent crime 

against the person is the most serious in our society, is the proper 

primary concern of the criminal justice system, and wil I be reduced 

significantly if unmeasurably by the imprisonment strategy proposed 

above. 

Thus, without making excessive claims for crime reduction, the 

above plan attempts to mesh liberal and conservative concerns. For 

the left, it would ~educe the number of people who are imprisoned, improve 

the conditions under which they are held, place efforts at human services 

in as facilitative a setting as possible, and break the cycle of self

filling faci~ities where this process currently exists. For the right, 

It would raise the probability that all convicted criminals \oJill receive 

some kind of punishment, will place more types of offenders under some 

form of formal social control, might affect the composition of crime 

in ways that reduce its social corrosiveness, and responds to the legalist 

" 



call to have the law enForced. Some on each wing wi I I reel that It 

does not go far enough; but that is precisely the kind of thinking that 

has precluded both consensus and change thus far. 

Another constraint on my proposed strategy stems quite properly 

from the diffuse character of the criminal justice system itselF. 

have resisted the temptation, and so should others, to bolster our struc-

ture with eFforts to mandate sentences or eliminate plea bargaining. 

For my purposes, such efforts are either fruitless or misguided. Judges 

and prosecutors will and should retain extensive discretion over when and 

how to apply policy guidelines. To the extent that I have not persuaded 

them, search-and-destroy attacks on their discretion will probably not 

add a great deal. In Franklin Zimring's words, messages and not mandates 

are contained in the proposal. This is not the place to write a new 

code of criminal procedure. 

A third limit on both the acceptability and effectiveness of our 

proposal stems from the sensitive matter of race. The concentration 

on incapacitation of violent offenders will raise even further the already 

high disproportion of minority groups in the inmate population. This 

seems both an acceptable a~d desirable cost for a plan which, after 

all, benefits the broader minority population that is disproportionately 

victimized by violent crime. Beyond a general incapacitative emphasis, 

it will be aggravated by increased attention to the pi ight in specific 

cases of minority versus minority crimes. 20 But I recognize that, in 

the policymaking community which is overwhelmingly white, this implication 

may impose a major limit. I believe it to be misguided, but there it 

is. 

" 
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Yet another ob~tacle may lie in the correctional bureaucracy. 

While in many jurisdictions my plan vlould afFect the composition of 

the inmate population but not the size, in others it would probably 

reduce the absolute number of inmates. Where such reductions were sub-

stantial, one could anticipate opposition from guards' unio,s and even 

from high level bureaucrats. But surely the argument for a principled 

policy cannot be much weakened by this; on the contrary, to the extent 

that it is correct, it supports the view that inmate populations are 

inflated by considerations that have no place in an enlightened society. 

One can acknowledge the Force of bureaucratic politics without making 

it the touchstone of a policy. 

Fifth, under my proposal total correctional expenditures will in-

crease, although imprisonment's share of the correction~1 budget wi II 

decline. An increase in correctional expenditure is Foreordained by 

any program which increases the number of citizens subject to social 

control. However, the nature of investment in alternative forms of 

punitive social control differs fundamentally from expenditure on prison 

construction. There are no huge capital costs with long-range implica-

tions For capacity and thus for prison population. There can be flexi-

bllity in building design and utilization, and this flexibility will 

create opportunities to expand or contract facilities with relatively 

short lead times. To lise a current bureaucratic cl iche, there are advan-

tages to be obtained From putting some of our institutions of punishment 

on a "soft money" budget. That is something i':.! :annot do I ... ith the American 

megaprison. 

" 
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Two other problems may be allowed to exhaust the author's candor. 

Under my proposal, some people who now go to jail may be forced to go 

to prison. This may occur, for example, in jurisdictions where violent 

crimes between members of minority groups are currently ~reated more 

leniently than similar interracial crimes. To the extent that this 

practice, ultimately racist in conception, plays a part, the flexibility 

in prison space may be less than it appears. However, a counterargument 

is equally plausible. An abandonment of both the link between punishment 

and incarceration, and also of the notion that the process itself is 

the punishment, could free a whole pool of new space now taken up by 

the jail. Even more than many prisons, jai'ls would require extensive 

expenditure to raise facilities to adequate standards. (This is an 

argument for adopting a current-capacity limit on jail population as 

well.) But it is conceivable that my proposal can provide the basis 

for a broad reshaping of the entire institution of incarceration that 

will affect both prisons and jails. 

Th~ discussion of jails mirrors and epitomizes my position on prisons. 

The core of contemporary difficulties is the weight and power of the 

traditional American fusion of punishment and incarceration. Keep it, 

and relatively I ittle progress can be made. Break it, and all sorts 

of possibilities appear. The notion will die hard. Its strength is 

reflected In the language, whose Importance we have stressed throughout; 

Americans make the word "convict" cover both an assessment of guilt 

and a person locked up. But while the we~ght of the past is considerable, 

it cannot be allowed to swamp the policy choices which ultimately deter-

mine the future. 

'. 
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o INTRODUCTION 

CONTENTS 
The "incapacitation effect" of a sentencing policy refers to those 

crimes that are prevented while offenders are incarcerated. Incapacita-

tion theory holds that the length of an individual's criminal career is 

Section unaffected by how he is sentenced. Incarceration merely subtracts time 

INTRODUCTION ........ ····· .. , ..................................... . 1 
from the total period than an offender is active. The higher the rate 

ALTERNATIVE PREDICTION SCALES .................................... . 7 
at which he would commit crime while he is free, the greater the incapa-

IMPACT OF ALTERNATIVE PREDICTION SCALES ON INCAPACITATION EFFECT 
.................................................................... 11 citative effects of any given sentence. For purposes of incapacitation 

CONCLUSIONS ...................................................... . 16 analysis, th~ sentencing policy for any homogeneous group of offenders 

REFERENCES ....................................................... . 18 can be described by q,--the probability of arrest and conviction, J--the 

probability of incarceration given conviction, and S--the expected sen-

tence length. The expected sentence for anyone crime is the product--

qJS. Increasing qJS increases the prison population and decreases 

crime. The amount of crime an offender will commit under a sentencing 

policy qJS, expressed as a fraction of the amount he would commit if he 

were never incarcerated is 

1 
n = 

1 + AqJS 

where A is the rate at which crimes are committed. 

The principal issue in estimating incapacitation effects lies in 

determining the crime rates of individual offenders. This can be done 

by two methods; examining their arrest records or asking them directly. 

This analysis is based on tqe second method, relying on a survey which 

was administered to 2200 male prison and jail inmates in California, 
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Michigan, and Texas in 1977 (Peterson, et aI, 1982.) Combined with offi-

cial record data from their case folders, this survey provided detailed 

information on each inmate's prior criminal activity, drug use, employ-

ment, juvenile history, and contacts with the criminal justice system. 

A variety of reliability and validity ~nalyses that have been performed 

on this data (Marquis and Ebener, 1981; Chaiken and Chaiken, 1982), 

rhecking each inmate's responses for both its internal consistency and 

its agreement with official record information, indicate that the 

responses are unbiased along important dimensions such as age, race, 

main conviction crime, or self-reported level of criminal activity. 

In a recent study (Greenwood and Abrahamse, 1982), we developed a 

scale for distinguishing among offenders by their level of criminal 

activity. The seven binary variables that make up this additive scale 

are: 

1. Incarcerated more than half of the two year period preceding 

the most recent arrest. 

2. A prior conviction for the crime type that is being predicted. 

3. Juvenile conviction prior to age 16. 

4. Commitment to a state or federal juvenile facility. 

5. Heroin or barbiturate use in the two year period preceding the 

current arrest. 

6. Heroin or barbiturate use as a juvenile. 

7. Employed less than half of the two year period preceding the 

current arrest (excluding time incarcerated). 
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This scale was used to distinguish between low-, medium-~ and 

high-rate burglars and robbers, among offenders convicted for those 

crimes. Inmates convicted of more serious crimes against the person 

such as homicide, rape or assault, or less serious property crimes such 

as theft, forgery or fraud, all tended to commit robbery and burglary at 

much lower rates than those convicted of these crimes. In our analysis 

offenders wuo score only 0 or 1 on this scale are considered low-rate, 

those t.ho score 2 or 3 are medium-rate, and those who score 4 or more 

are high-rate. The distribution and mean offense rates for each group, 

in each of the three sample states is shown in Table i-I 

Table i-I 

California Nichigan Texas 

I Robbery Burglary I Robbery Burglary I Robbery Burglaryl 
I I I 

N I 36 I 37 52 25 I 49 70 
Low I I I 

A I 2.2 12.6 I 6.1 71.6 I 1.4 6.0 
I I I 
I I I 

N I 58 69 I 72 65 I 49 92, 
~jedium I I I 

A I 11. 0 87.6 I 11.7 34.0 I 5.4 20.5 
I I I 
I I I 

N I 84 54 I 26 34 I 19 41 
High I I I 

A I 30.9 156.3 I 20.6 101.4 I 7.7 51.1 
I I I 

For California and Texas we examined a number of alternative sen

tencing policies designed to increase incapacitation effects. There 

were considerable differences between the two states. Among California 

robbers we found that a selective incapacitation strategy that reduced 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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terms'for low and medium-rate robbers, while increasing terms for high-

rate robbers, could achieve a 15 percent reduction in the robbery rate 

with only 95 percent of the current incarceration level (population). 

An unselective attempt to increase incapacitation effects by increasing 

terms for all robbers equally requires a 25 percent increase in popula-

tion to bring about the same 15 percent reduction in crime. Among bur-

glars, the best selective policy required a 7 percent increase in prison 

population to bring about a 15 percent reduction in crime, 

In Texas, additional incapacitation effects are much more expen-

sive, For robbers it takes a 30 percent increase in incarceration to 

achieve a 10 percent reduction in crime. For burglars, a 15 percent 

increase in incarceration is required to achieve a 10 percent reduction 

in crime, This low effectiveness is due to the low rate of offending 

among Texas inmates. 

If any jurisdiction decided to adopt some form of selective incapa-

citation for its sentencing policy, one of the issues it would have to 

address is---what characteristics of individual defendants are appropri-

ate predictors for selective incapacitation purposes? 

From a statistical viewpoint, the answer is simple: A characteris-

tic is a valid predictor, or basis for discrimination, only if it is 

correlated with individual rates of offending. For instance, some state 

penal codes allow the court to impose a longer period of imprisonment if 

the defendant has served a prison term in the past. Our analysis 

(Greenwood and Abrahamse, 1982) found that the number of prior prison 

terms served by a defendant was not correlated with his rate of offend-

ing, Therefore, the number of prior prison terms served is not a 

-------- -~~ 
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statistically valid characteristl.'c f or determining selective _ 

incapacitation policies. 

From a legal or ethical viewpoint the l.'ssue is more difficult--

which of the individual characteristics that 
are statistically corre-

lated with offense rates will we allow the court 
to use in determining 

sentences, as a matter of public policy? I 
f marital status or education 

level are associated with' d' l.n l.vic~al offense rates, will we allow the 

court to consider these factors in sentencing? 

Before anyone objects to the two factors we have used as an exam-

ple, marital status and education level, 
on the grounds that they are 

clearly inappropriate, we must point out th ' 
at l.t is characteristics such 

as these that comprise the basis for the social history section con-

tained in many presentence reports. If th 
ey are clearly inappropriate 

factors, why are they brought to the court's 
attention in many sentenc-

ing hearings today? 

The answer, of course, is that they are consl.·dered informally, as 
part of the court's overall 1 ' eva uatl.on of a defendant, They are used to 

make intuitive judgements about a defendant's futUre risk to the commun-

ity and his need for, or amenability to, treatment. 

is easier to approve of their use. 

In this context it 

The harder question appears when we move away from rehabilitation 

as a primary basis for sentencing and adopt l.'nstead the objectives of 

punishment or incapacitation. It' l.S much more difficult to justify 

longer terms for defendants who are not married or dl.'d poorly in 
school--factors h' h h w l.C ave no direct relationship with their criminal 

conduct. 

.~ 
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In the study described earlier (Greenwood and Abrahamse ,--1982) we 

developed a seven factor scale for identifying high-rate offenders. Two 

of the factors were determined from the defendant's adult criminal 

record--prior convictions for the crime being predicted and incarcera

tion for more than half of the two years preceding the start of the 

current term. Two factors were determined from the juvenile record--

conviction prior to the 16th birthday and commitment to a state juvenile 

facility. 

The last three factors are not necessarily determined from either 

the adult or juven:i.le record, although two of them might be: (1) use of 

hard drugs in the two year period preceding the current commitment; (2) 

use of hard drugs as a juvenile, and (3) employed less than half of the 

preceding two years of street time. Drug use can be determined either 

from the arrest record or by observation or tests recorded at the time 

of arrest, and included in subsequent probation reports. 

In the remainder of this paper we describe a sensitivity analysis 

designed to determine how well more restrictive sets of predictor vari-

abIes identify high-rate robbers, and what the consequences are, in 

terms of predicted incapacitation effects, of using these more restric-

tive predicators. Specifically, we test two predictive scales that are 

subcomponents of the seven-factor-scale described previously, by apply

ing various selective sentencing policies, based on these factors, and 

estimating the predicted effects on crime rates. 

{ 
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ALTERNATIVE PREDICTION SCALES 

In this analysis we will consider the three prediction scales 

described in Figure 1. Scale A uses only the two factors derived from 

the adult record--"prior convictions for robbery" and "incarcerated more 

than 50 percent.': The three possible levels on the scale (0,1,2) divide 

the sample into three predicted offense rate categories--low, medium and 

high. 

Scale B uses the two factors from Scale A plus the two juvenile 

record factors--"conviction prior to the 16th birthday" and "commitment 

to a state juvenile facility." To get a reasonable distribution of the 

sample across predicted offense rate categories, we divide them as fol-

lows: 0 = low; 1,2 = medium; 3,4 = high. Scale C is the seven-factor-

scale described previously. 

Table 1 shows how the three different scales divide up the incar

cerated popUlation of robbers in California. Using Scale A, 57.9 per-

cent are classified low-rate and only 10 percent are high-rate. Using 

scale C. 43.4 percent are high-rate. 

Table 2 shows the actual average annual offense rates for offenders 

in the three groups on each scale. The more complex scales do a better 

job of sorting out high- and low-rate offenders. For instance, on the 

simplest scale (A), the predicted high-rate offenders have an average 

offense rate of 32.0 robberies per year, but only 10 percent of the 

popUlation is identified as high-rate. Scale C identifies 43.4 percent 

of the popUlation as high-rate, with an average offense rate of 30.8 

robberies pe~ year--almost as high. If we increase the threshold for 
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high-rate offenders on Scale C from 4 to 5 (number of factors required 

to be high-rate), the average offense rate for the high group would be 

raised considerably, while still retaining many more than 10 percent of 

the population in this category. 

FACTORS 

B 

< < Scale A ---< 1. Prior conviction for robbery 
( < 0 = LOW < 
< < 1 = MED < 2. Incarcerated more than 50 
< < 2 = HIGH < percent of 2 years preceding 
< < < current commitment 
< .< 
< ScaleB---< 
< o = LOW < 3. Conviction prior to 
< 1,2 = MED < 16th birthday 
< 3,4 = HIGH < 
< < 4. Commitment to state juvenile 
< 

Scale C--< 
< authority 

0 = LOW < 5. Use of hard drugs in 2 years 
2,3 = MED < preceding current commitment 

4+ = HIGH< 
< 6. Use of hard drugs as a 
< juvenile 
< 
< 7. Employed less than 50 percent 
< of preceding two years 

(excluding time incarcerated) 

Fig. 1 

I 

I 
l. 

(, I & 
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Table 1 

PERCENT OF INCARCERATED POPULATION 

SCALE 
Predicted Offense 

Rate Category 
----------------------------------

Low 
Medium 
High 

A 

57.9 
32.1 
10.0 

100.0 

Table 2 

B 

33.0 
45.0 
22.0 

100.0 

AVERAGE ANNUAL OFFENSE RATE (A) 

Predicted Offense 
Rate Category 

Low 
Medium 
High 

A 

6.7 
27.3 
32.0 

SCALE 

B 

3.7 
21.3 
27.0 

C 

25.1 
31.5 
43.4 

100.0 

C 

2.0 
10.1 
30.8 
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IMPACT OF ALTERNATIVE PREDICTION SCALES ON INCAPACITATION EFFECT 

Selective incapacitation policies increase the average time served 

by high-rate offenders in order to reduce the total amount of incarcera-

tion required to achieve a given crime rate. The ultimate test of any 

prediction scale is the total amount of incarceration required to reduce 

crime to a specified level. In order to test the three prediction 

scales described in the previous section, we estimated the robbery rate 

and total incarcerated population of convicted robbers that would result 

from different sentencing policies that make use of these scales. 

We consider three different selective sentencing policies: 

1. Increase Ter~ For ijigh Rate Offenders -- The predicted low 

and medium-rate offenders are sentenced as they are now. The 

proportion of high-rate offenders sentenced to jail and prison 

remains unchanged. The terms of high-rate offenders in prison 

are extended by a percentage of their current term. 

2. Selective Imprisonment -- All low-rate offenders who are incaI'-

cerat~d are sentenced to jail for one year. All high-rate 

offenders who are incarcerated are sentenced to prison. The 

fraction of convicted offenders who are incarcerated, in all 

three groups, and the sentences of medium-rate offenders remain 

unchanged. The terms of the high-rate offenders are increased 

by a percentage of their current term. 

3. Imprisonment for High-Rate Offenders Only -- The fraction of 

convicted offenders who are incarcerated remains unchanged. 

All predicted low and medium-rate offenders who are , 
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incarcerated receive jail terms of one year. All high-rate 

offenders who are incarcerated receive prison terms, which are 

extended by a fixed percentage of their current terms. 

In all three policies the fraction of convicted offenders who are 

incarcerated in either prison or jail remains unchanged, The policies 

differ in who goes to prison and who goes to jail. In all three poli-

cies we consider a range of prison terms for high-rate offenders, 

extending from the current average terms to four times as long. 

The predicted robbery rate and total incarcerated population of 

convicted robbers, both expressed as a percentage of their value under 

current policy, is plotted in Fig. 2 for some combinations of the pred-

iction scales and selective sentencing policies described above. The 

plots labeled 2A, 2B, and 2C depict the results for Policy 2, Selective 

Imprisonment, using the three scales--A, Band C. In each case the 

range of the plot, from left to right, represents various prison term 

lengths for high-rate offenders ranging from their current length to 

terms four times as long. 

Policy 2A results in a significant drop in the incarcerated popula-

tion because of the large number of predicted low-rate offenders who are 

shifted to jail and the small number of high-rate offenders shifted to 

prison. If plot 2A were extended to the right, it appears that it would 

provide a greater reduction in crime, under Policy 2, than using either 

scales B or C. This is because the average offense rate of the high-

rate offender identified by scale A is higher than that of scale B or C. 

However, the right end of plot 2A already represents terms for the 

predicted high-rate offenders that are four times their current length, 
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averaging 16 years. The resulting differences in terms between 

predicted low- and high-rate is surely too great from an equity stand

point. Furthermore, 16-year terms exceed the prediction capabilities of 

the model, which assumes that terms are only a fraction of the entire 

career length. In fact, most of the high-rate offenders would have 

ended their careers within the 16 year period. Scale A is not effective 

for selective incapacitation because it fails to identify a significant 

number of high-rate offenders. 

Scale B can only be used for Policies 1 and 2. If we tried to use 

it for Policy 3, shifting all low- and medium-rate offenders to jail, we 

end up with crime rates higher than the current rate, even increasing 

the terms of high-rate offenders by a factor of 4. 

Comparing plots 2B and 3C we see that at 95 percent of the current 

incarcerated population 3C results in a 15 percent reduction in rob

beries, while 2B results in ouly a 2 percent reduction. As we have 

defined these poliCies, 2C results in an increase over the current 

incarcerated population and 3B results in an increase over the current 

crime rate, no matter how long the terms of high-rate offenders. 

Our original 7 factor scale divided the sample of incarcerated 

Texas robbers into J groups with average annual robbery rates of 1.6, 

4.0 and 6.5. Forty percent were in the predicted high-rate category and 

36 percent were predicted low-rate. The 2- and 4-factor prediction 

scales do considerably worse. First, they fail to identify many high

rate offenders. Using the same break points on each scale that we used 

for California, Scale A only identifies 3 percent of the sample as 

high-rate; Scale B only identifies 4 percent. This is too small a 
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number of high-rate offenders to generate stable estimates of their 

average offense rate. Therefore on Scales A and B we combined the 

predicted medium- and high-rate groups. 

Using Scale A, the adult criminal record factors only, 32 percent 

of the sample were predicted to be high-rate and 68 percent low-rate. 

The average annual offense rates for these 2 groups are 6.6 and 3.0 

respectively. Scale B did not work at all. The predicted high and low 

rate groups had Virtually the same average offense rate---4.1 robberies 

per year. Comparing Scales A and C, it is obvious from the differences 

in the distribution of the sample that selective sentencing policies 

based on Scale C will be ~uch more efficient than those based on Scale 

A. They will also be more eqUitable. Scale C identifies a large pool 

of inmates with very low offense rates (1.6 robberies per year) that are 

good candidates for shorter terms. Reducing their terms will not sub

stantially increase the expected robbery rate. Scale A does not iden-

tify such a group. In order to achieve the same amount of crime reduc-

tion, the high-rate offenders identified by Scale A would have to be 

sentenced to much longer terms than the high-rate offenders identified 

by Scale C. 

For instance, suppose a sentencing policy is adopted that reduces 

terms for medium and low-rate offenders to 36 months. Using Scale C, 

if terms for high-rate offenders are increased by 50 percent, there would 

be a 4 percent drop in crime and no increase in prison popUlation. 

However, if Scale A were used to identify high-rate offenders, their 

terms would have to be increased by 250 percent to reach the same 

prison population and a 4 percent decrease in crime. 

~~~----- .---- -
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CONCLUSIONS 

Incapacitation is the only means for which there is substantial 

empirical evidence to suggest that marginal changes in sentencing prac-

tice can affect crime rates. Selective incapacitation, an approach to 

sentencing which involves attempting to increase to proportion of high-

rate offenders incarcerated, is a means of minimizing the number of 

offenders that must be incarcerated to achieve a given level of crime. 

A selective incapacitation sentencing policy requires two com-

ponents: (1) a prediction scale that distinguishes among offenders 

according to their expected rate of offending and (2) a sentencing rule 

which assigns shorter terms to predicted low-rate offenders and longer 

terms to those that are high-rate. 

A prediction scale can have many components. In our example we 

tested scales with 2, 4, and 7 components. In a correctly constructed 

scale, the more components considered, the greater the differentiation 

between low-rate and high-rate offenders. Increasing the number of com-

ponents in the prediction scale increases the effectiveness of the 

resulting sentencing policy in reducing either crime rates or the number 

of offenders incarcerated, or both. 

In any jurisdiction there may be considerable debate about what 

characteristics should be considered as morally acceptable components of 

the prediction scale. Most people who will accept the concept of selec-

tive incapacitation will also accept using prediction factors derived 

from the characteristics of the current offense and the defendant's 

prior criminal record. Unfortunately, the few characteristics of the 
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current offense that were included in our data base did not distinguish 

among high- and low-rate offenders, except the charged offense. 

Although most offenders who commit either robbery or burglary are also 

likely to have committed several other types of offenses, defendants 

charged with robbery are much more likely to be high-rate robbers than 

defendants charged with other crimes. Other characteristics of the 

current offense that might be tested for their association with rates of 

offending are: type of arming, whether the offense was committed alone 

or with a group, or the degree of planning exhibited in the crime. 

Any other defendant characteristics that might be considered as 

potential predictors are bound to be more controversial. Race would not 

be acceptable and in fact is not a useful predictor. We have used pred

ictors based on juvenile record, drug use and employment. Each of these 

in turn is likely to be more controversial, In determining which fac

tors are acceptable it must always be remembered that excluding predic

tors that are statistically correlated with individual offense rates , 
will increase the number of offenders that must be incarcerated to 

achieve a given level of crime. 
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PRQl\10TING ACCOUNTABILITY IN :·1AKING BAIL DECISIONS: 
CONGRESSIONAL EFFORTS AT BAIL REFOru1 

Ie INTRODUCTION 

In order to understand and appreciate the policies 

underlying recent Congressional bail reform efforts, it is 

first important to examine Congressional attitudes toward 

the general sUbjects of criminal justice and law enforcement. 

Although some elected representatives'still promote criminal 

justice reforms using the "tough" law and order rhetoric of 

the 1960's, a more sophisticated rationale has slowly evolved 

during the past few years, a rationale based on limiting 

the discretion of decision-makers in the ~ystem by means 

of greater public accountability. Politic~l considerations 

are not, of course, unimportant; but it is a serious mistake 

to assume that proponents of relatively modest criminal 

justice reforms are engaging in mere political posturing. 

Bail reform is only the lat~st in a series of 

criminal justice bills, undertaken primarily under the 

leadership of Senator Edward Kennedy, designed to bring a 

new degree of candor and accountability to our criminal 

justice system and provide some sunlight into how the system 

functions in practice. In addition, the bail reform effort, 

like the criminal sentencing reforms which preceded it, 

is designed to make the system fairer - for the accused, 

the victim and the society as well. Whether one focuses 
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on bail, the indeterminate sentence, the parole release 

function or the lack of effective procedures for the appellate 

review of criminal sentences, the ultimate goal of these 

reforms is the same - to limit discretion and force the 

decision-maker to be held more accountable. 

Bail reform has engendered a great deal of controversy 

and debate, but the debate has largely been irrelevant and 

misguided. In commenting on Senator Kennedy's proposal (and 

similar proposals advanced by other members of Congress), 

proponents and critics alike have, unfortunately, focused 

on the wrong issues and ignored the type of enlightened 

debate that would permit evaluation of the proposal on the 

merits. 

What exactly are the policies underlying bail 

and sentencing reform, as well as the ongoing eff6rt to 

reform the federal criminal code? In each of these areas, 

an attempt has been made to bring a degree of candor and 

openness into the murky world of existing law, thereby 

reducing unfairness and hypocrisy. For example, when Senator 

Kennedy calls for the abolition of parole release, it is not 

because he wants convicted offenders to serve longer 

terms of imprisonment (the proposal expressly prohibits 

such a result as a general rule), but because he recognizes 

that the existing parole system is both unfair in practice 

and promotes public cynicism through the early release 

of offenders sentenced to much longer terms of imprisonment. 

-----~~--- ----~ ---------
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The victim, defendant and community are misled by existing 

parole practices. Judicial sentencing policies are an 

even better example of unbridled discretion with little 

accountability. 

When Senator Kennedy advocates that judges candidly 

be required'to take into account consideration of a suspect's 

dangerousness in making the bail release decision, he is 

quick to remind his critics that such a consideration is 

commonly considered today sub rosa, through the arbitrary 

use·of money bail. 

Of course, these and other criminal justice reforms 

are also designed to strengthen the hand of law enforcement 

personnel and are so perceived. But there is a pragmatic 

utility to these reforms which has largely been lost on 

proponents and critics alike. While proponents often talk 

of the reforms in terms of making society safer, and while 

critics focus on perceived new threats to civil liberties 

brought about by such proposals, Senat6r Kennedy concentrates 

his arguments on reducing the arbitrariness of existing 

unreviewable discretion and promoting public confidence in 

the system. Public perception of how the system -works is 

viewed as an important element in promoting respect for that 

system. Thus, the pretrial detention proposal advocated by 

Senator Kennedy cannot be viewed in isolation~ it is but one 

part of a much larger bail reform package. Public consideration 
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of dangerousness is coupled with bail reforms designed to 

limit the discretion of judges to set prohibitive money 

bail as a way to incarcerate offenders perceived to be 

dangerous. 

In issue after issue, Senator Kennedy's test 

for evaluating the merits of a criminal justice reform 

proposal is the same - how does it compare with existing 

law? Will it make the system more accountable? Regardless 

of the rhetoric advanced on its behalf, what will be the 

impact of the proposal if enacted? Does it address law 

enforcement concerns? Will it make the system more just in 

the eyes of the public, the victim and the defendant? 

I I. BAIL REFORr-1 

A. Confronting the Issue of Pretrial Detention 

Senator Kennedy's bail reform proposal found 

in Chapter 35 of S. 1630, "The Criminal Code Reform Act 

of 1981" - substantially revises the Bail Reform Act of 

1966.* The new bill expressly addresses such issues as 

consideration of defendant dangerousness in setting nonfinancial 

conditions of release, the arbitrary imposition of financial 

conditions which often cannot be satisfied by a defendant 

thereby resuiting in incarceration pending trial, and the 

need to expand the list of statutory release conditions. 

*18 U.S.C. 3146 et seq. 
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In addition, the proposed bill expressly permits the pretrial 

detention of defendants in those cases where no conditions 

of release will assure appearance at trial or the safety 

of the community or other persons. Pretrial detention, 

based on considerations of defendant dangerousness is, 

therefore, given statutory sanction. At the same time, 

the code provisions dramatically alter the existing use 

of money bail.* 

The Bail Reform Act was enacted with one overriding 

principle in mind - in non-capital cases a person is to 

be ordered released pretrial under those minimal conditions 

reasonably required to assure presence at trial. Danger 

to the community and the protection of society are not to 

be considered as release factors under current law. 

Considerable criticism has been leveled Oat the 

Bail Reform Act in the years since its enactment because 

of its failure to recognize the problem of crimes committed 

*The ~oncept of p~rmitting an as~e~sment of defendant dangerousness 
ln the pretrlal r~l~ase declslon has been widely supported, 
and has bee~ speclflcally.en~orsedby such diverse groups 
as the Amerlcan Bar Assoclatlon, the National Conference 
of Commissioners on Uniform State Laws, the National 
District Attorneys Association, and the National Association 
of Pretrial Service Agencies. In addition, the laws of 
several states recognize the validity of weighing 
the issue of the risk a released defendant may pose ' 
to community safety. The bail provisions of the District 
of Columbia C~de (D.C. Cod~ ~§ 23-1321 et seq.), passed by 
the Congress ln 1970, speclflcally recognize that 
defendant dangerousness is an appropriate consideration 
in setting conditions of pretrial release and may also 
serve as a basis for pretrial detention. 
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by those on pretrial release.* In just the past year, 

both the President and the Chief Justice have urged amendment 

of federal bail laws to address this deficiency. In its 

final report, the Attorney General's Task Force on Violent 

Crime summarized what is increasingly becoming the prevalent 

assessment of the existing Bail Reforrr. Act: 

"The primary purpose of the Act was to 
deemphasize the use of money bonds in the 
federal courts, a practice which was perceived 
as resulting in disproportionate and unnecessary 
pretrial incarceration of poor defendants, and 
to provide a range of alternative forms of 
release. Tpese goals of the.Act - cutting 
back on the excessive use of money bonds and 
providing for flexibility in setting conditions 
of release appropriate to the characteristics 
of individual defendants - are ones which are 
worthy of support.· However, 15. years of 
experience with the Act have demonstrated 
that, in ~ome respects, it does not provide 
for appropriate release decisions. Increasingly, 
the Act has come under criticism as too liberally 
allowing release and as providing too little 
flexibility to judges in making appropriate 
release decisions regarding defendants who pose 
serious risks of flight or danger to the 
community.t1** 

*See, e.g., H.R. Rep. No. 91-907, 9lst Cong., 2d Sess. 
87-104 (1970). See, also, Preventive Detention, 
Hearings before the Subcommittee on Constitutional 
Rights of the Committee on the Judiciary, United States 
Senate, 9lst Cong., 2d Sess. (1970): Bail Reform, 
Hearings before the Subcommittee on The Constitution 
of the Committee on the Judiciary, United States 
Senate, 97th Cong., 1st Sess. (September 17, and 
October 1, 1981). 

**Final Report of the Attorney General!s Task Force on 
Violent Crime, August 17, 1981 at SO-51. 
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In politics, perception is reality. This is 

particularly so when crime is the issue. One can debate 

the merits of the Task Force's conclusion: statistics are 

cited by both proponents and critics as to whether the 

existing bail system is effective as a crime control device.* 

But it is clear that the current constraints of the Bail 

Reform Act fail to grant the courts the authority to impose 

conditions of release geared toward assuring community 

safety, or the authority to deny release to those defendants 

who~pose an especially grave risk to the safety of the 

community. If a court believes that a defendant poses 

such a danger, it faces a dilemma - eithei it can release 

the defendant pretrial despite these fears, or it can find a 

makeweight reason - such as risk of flight - to detain 

*Advocates of pretrial detention appear to have had the 
better of the argument in recent years. In a recent 
study of release practices in eight jurisdictions, 
approximately one out of every six defendants in 
the sample studied were rearrested during the pretrial 
period - one-third of these defendants were rearrested 
more than once, and some were rearrested as many 
as four times. Lazar Institute, Pretrial Release: 
An Evaluation of Defendant Outcomes and Program Impact 
48 (Washington, D.C. August 1981). Similar levels 
of pretrial criminality were reported in a study 
of release practices in the District of Columbia, 
where thirteen percent of all felony defendants released 
were rearrested. Among defendants released on surety 
bond, which under the District of Columbia Code, 
like the Bail Reform Act, is the form of release 
reserved for those defendants who are the most. serious 
bail risks, pretrial rearrest occurred at the alarming 
rate of twenty-five percent. Institute for Law and 
Social Research, Pretrial Release and Misconduct 
in the District of Columbia 41 (April 1980). [INSL~W] 
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the defendant, usually by imposing high money bond. To 

some, such as Senator Kennedy, it is intolerable that the 

law denies judges the tools to make honest public decisions 

regarding the release of such defendants.* 

*There is another reason which likely accounts for 
arbitrariness in th~ bail decision - the lack of 
any agreed upon criminal justice policy underlying 
bail. Just as recent research has documented that 
the problem of sentencing disparity can be traced, 
in part, to the lack of any stated policy underlying 
sentencing decisions, so, too, does tbe absence of 
policy statements and guidelines assure disparity 

- in the bail release decision. Some judges set high 
bail as a means of imposing a form of "pretrial 
punishment" on defendants accused of serious crimes 
or subject to extensive prior records. In one 
study, "helping to ensure that individuals who 
might be dangerous to the community ~re not granted 
pretrial release," was ranked second in importance 
by police chiefs, fifth by sheriffs, sixth by 
judges and eighth by county executives and district 
attorneys. In contrast, public defenders ranked 
this goal fourteenth, or third from last. In" 
addition to the lack of policy statements, the 
absence of narrow, presumptive bail guidelines 
results in a situation where the amount of bail 
depends on the attitude of the particular judge 
who makes the bail decision. Consistent with 
recent research involving sentencing patterns, 
it appears that each judge, in determining 
whether or not to grant bail and on what conditions, 
develops his own intuitive pattern. There are 
no guidelines, no norms to guide judicial 
discretion. The result is almost a foregone 
conclusion -- arbitrariness and disparity in 
the bail. release decision. 

t. 
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The current debate over pretrial detention focuses 

primarily on three issues: first, whether pretrial detention 

is constitutionally permissible; ~econd, whether a preventive 

detention statute that is appropriately narrow in scope, 

and that provides necessarily stringent safeguards to protect 

the rights of defendants, will be sufficiently workable, 

as a practical matter; and, third, whether the premise 

of a pretrial detention statute - that judges can predict 

with an acceptable degree of accuracy which defendants 

are-likely to commit further crimes if released"- is a 

reasonable one. 

With respect to the first two questions, experience 

with the pretrial detention provisions of the District of 

Columbia Code is a useful reference.* Although this statute 

was enacted in 1970, it's constitutionality has been squarely 

addressed only recently. In United States v. Edwards,** 

the District of Columbia Court of Appeals en banc upheld 

the constitutionality of the statute. While the opinion 

of the court addressed a variety of constitutional issues, 

the decision focused on, and ultimately rejected, the two 

most commonly raised arguments that pretrial detention 

*D.C. Code §§ 23-1321 et ~. 

**No. 80-294 (D.C. App. May 8, 1981), petition for ·cert. 
filed July 8, 1981. 



r' ----------

-10-

is unconstitutional: that the Eighth Amendment's prohibition 

on excessive bail impliedly guarantees an absolute right 

to release pending trial, and that pretrial detention is 

violative of the Due Process Clause of the Fifth Amendment 

in that it permits punishment of a defendant piior to 

adjudication of guilt. In its review of the Eighth 

Amendment issue, the court exhaustively examined both the 

origins of the excessive bail clause and the case law 

interpreting it. The court concluded that the purpose 

of the amendment was to limit the discretionof·the judiciary 

in setting money bail in individual cases, and not to limit 

the power of Congress to deny release for certain crimes 

or certain offenders. With respect to the Due Process 

issue, the court ruled ~hat pretrial detention is not intended 

~o promote the traditional aims of punishment, such as 

retribution or deterrence, but, rather, is designed "to 

curtail reasonable predictable conduct, not to punish for 

prior acts." Thus, under the Supreme Court's decisi6n 

in Bell v. Wolfish, the D.C. statute is a constitutionally 

permissible regulatory, rather than a penal, sanction.* 

*Id. at 20-25 (slip op.). In Bell v. Wolfish, 441 U.S. 
520 (1979), the Court rejected the contention of persons 
detained prior to trial that certain conditions of 
their confinement constituted punishment that was 
impermissible under the Fourth Amendment and violative 
of the presumption of innocence, two arguments frequently 
raised in opposition to pretrial detention. The petitioners 
did not attack the constitutionality of the initial decision 
to detain and the Court specifically reserved any 
determination of this issue. 441 ~.S. at 534 and 
n. 15. 

l> -

D . 

D 

-11-

Whether a pretrial detention statute can be 

effectively utilized is an additional concern in assessing 

the practical utility of pretrial detention. The D.C. 

statute permits pretrial incarceration of certain designated 

suspects on the ground that their release would pose a 

danger to the community. The statute also establishes 

detailed procedural protections in those cases where the 

prosecutor desires to imroke the statute. 

But the statute has proven to be largely ineffective. 

Two·primary reasons a~e given for its limited utility: the 

procedural ~evices are cumbersome and the statute requires 

the pro~ecutor to surrender evidence to the defendant early 

in the proceedings, before the government's theory of the 

case may have crystalized and before a final judgment can be 

made as to the nature and type of evidence to be used at 

trial. 

More importantly, prosecutors see no reason to 

invoke the detailed procedures of the statute when, instead, 

the existing bail system affords them an easier opportunity 

to secure the jailing of a suspect pending trial. This 

is accomplished under the guise of requesting high money 

bail as a way to protect against the likelihood of the 

suspect's flight. Thus, the prosecutor and courts engage 

in a charade by considering the nature and degree of the 

defendant's "dangerousness" sub rosa while publically considering 

only the issue of the defendant's likelihood of flight. 
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In this way, the prosecutor avoids having to present his 

evidence, meet stringent procedural prerequisites or adhere 

to a vigorous timetable.* 

The question whether future criminality can be 

predicted - an assumption implicit in permitting pretrial 

detention based on perceived defendant dangerousness -

is the most difficult issue confronting reformers. The 

presence of certain combinations of offense and offender 

characteristics, such as the nature and seriousness of 
, 

the-offense charged, the extent of prior arrests and convictions, 

and a history of drug ~ddition, have been shown in some 

studies to have a strong positive relationship to predicting 

the probability that a defendant will commit a new offense 

while on release.** At the same time, it cannot be disputed 

_ especially by those legislators who call for the elimination 

of parole release based on the argument that predicting 

future dangerousness is unfair and uncertain even as to 

*Use of high money bond to detain defendants has been cited 
as the reason for the infrequent use of the D.C. 
Code pretrial detention statute over much of its 
history. INSLAW study, supra, at 45. 

**INSLAW study, supra. Predictions of future behavior with 
respect to the Issue of appearance are already required 
in all release decisions under the Bail RE~form Act, 
yet the INSLAW study suggests that pretrial rearrest 
may be susceptible to more accurate prediction than 
nonappearance. Furthermore, current law authorizes 
judges to detain defendants in capital cases and 
in post-conviction situations based on predictions 
of future misconduct. (See, e.g., 18 U.S.C. 3146). 
Similarly, a federal magistrate may detain a juvenile 
under 18 U.S.C. 5034, pending a juvenile delinquency 
proceeding, in order to assure the safety of others. 
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those offenders already convicted th t h _ - ate most serious 

obstacle to justifying a pretrial detentl'on statute is this 

problem of predicting future behavior. 

The answer offered by legislators is to do an end 

run on the problem by focusing on current bal'l procedures -

where such predictions are made sub rosa _______ • Whatever the 

problems raised by publically provl'dl'ng f or a procedure 

which requires prediction of future danger, the existing 

bail system makes exactly the same prediction without any 

accountability, all under the guis~ of money bail and 

lkelihood of articulated consideratl'ons of "I' appearance." 

A substantial minority of federal defendants 

have, in fact, been detained pending triai, primarily because 

of an inability to meet conditions of release. i This problem 

*In a study evaluating the demonstrat' , , ~6encies established under 18 u.~~~.p~~~~~a~fs~~v.ces 
8 federal defendants, 4766 (approximately fift~e 

;~r~~~tbn~~~~ ~~v~r released. Administrative Offi~e 
S ' a es Courts, Fourth Report on the 

peedy Trlal Act, Title II, June 29 1979 at Tabl 
III-I. See, also, United States v.'Melville, 306

e 

;;t:~Piha~2~th!2~ iSDNdYI t 969 ), where Judge Frankel 
. '. ~ e en,an s now before the court have 

notd~n te~~s been denled all possibility of release 
pen lng trlal. They are to be freed, the commissioner 
has held, upon the posting of bail bonds of f 
SIOO 000 to S300 rom , ' " ,000 • • • But it is apparent that 
l~ thlS lnstance, as in many others familiar to all 
? us, the statement of the astronomical numbers 
1S ~ot meant,to be literally significant. It is 
a ml~dly cynlcal but wholly undeceptive fiction 
me~nlng to everyone 'no bail.' There is, on th~ 
ev~dence add~ced, no possibility that an of thes 
def~~~ants,wlll achieve release by posti~g bond i~ 
any 1ng llke the amount which has been set." 

" 
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was recently addressed by the Department of Justice: 

"That such instances of de facto detention 
of dangerous defendants would-occur is hardly 
surprising. •• [C]urrent law places our judges 
in a desperate dilemma when faced with a clearly 
dangerous defendant seeking release. On the 
one hand, the courts may abide by the letter 
of the law and order the defendant released subject 
only to conditions that will assure his appearance 
at trial. On the other hand, the courts may 
strain the law, and impose a high money bond 
ostensibly for the purpose of assuring appearance, 
but actually to protect the public. Clearly, 
neither alternative is satisfactory. The first 
leaves the community open to continued victimization. 
The second, while it may assure community safety, 
casts doubt on the fairness of release practices."* 

Certain bail reform proposals - particularly one recently 
advanced by the Koch administration in New York - call for 
an irrebuttable presumption of "risk"of flight" in cases 
involving certain designated serious felonies. The Koch 
proposal is based on the seemingly log~cal premise t~a~ " 
the more serious the crime, the more llkely the posslblllty 
of the suspect's flight. Thus, the law would" create an 
irrebuttable presumption that prohibits a judge from bailing 
a suspect charged with such a serious crime. Pretrial 
detention is, therefore, secured through the back door. 
Community safety and predictions of the suspect's 
dangerousness are formally ignored since the entire 
bail procedure is couched in traditional terms ~f 
flight and likelihood of appearance. In actuallty, 
however, it is consideration of a suspect's predicted 
danger if released on bail that lies at the heart of . . 
such proposal. But this app:oach has at.le~st tW? crlt17al 
flaws: first, one can questlon the stat15tleal:~o&r~latlon 
between the seriousness of the offense and the llkellhood 
of appearance; some of the most serious offenses: fo: 
example; murder and rape - are crimes where the llkellhood 
of flight is not at al~ st~tisticallY,demonstrab~e. Second, 
insofar as the bill malntalns the purlty of a ball proc~ss 
that deals only in "code" words about appearance and fllght, 
while its real purpose is to confront the problem of a 
suspect's dangerousness, ,it,reinforces, ~nde7d encourages, 
a continuation of the eXlstlng system, wlth ltS lack of 
candor and accountability. 

*Bail Reform, Hearings before the Subcommittee on the Constitution 
----of the Committee on the Judiciary,. united States Senate, 

97th Cong., 1st Sess. (Septemb~r 17 and October 1, 1981) 
(Testimony of Jeffrey Ha~ris, Deputy Associate Attorney 
General). 
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Providing statutory authority to conduct a hearing 

focusing on the issue of defendant dangerousness, and permitting 

an order of detention when a defendant poses such a risk 

to others that no form of conditional release is sufficient, 

allows the courts candidly to address the issue of pretrial 

criminality. It is also fairer to the defendant than the 

indirect method of achieving detention through the imposition 

of financial conditions beyond his reach. The defendant 

would be fully informed of the issue before the court, the 

government would be required to come forward with information 

to support a finding of dangerousness, and the defendant 

would b~ given an opportunity to respond directly. 

B. Section 3502 of S. 1630 

Subsection (a) of Section 3502 of the proposed 

federal criminal code [attached] provides that when a person 

charged with an offense is brought before the court, the 

judge is required to pursue one of four alternative courses 

of action: (1) release the person on his personal recognizance, 

or upon his execution of an unsecured appearance bond; 

(2) bail the person subject to one or more release conditions 

listed in the section; (3) if the arrested person is already 

on bailor other conditional release, order the person 

temporarily detained pending a hearing; or (4) order the 

detention of the person after a hearing pursuant to the 

section. 
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Subsection (b) requires the judge to release 

the person on his own recognizance, or upon execution of an 

unsecured appearance bond in a specified amount, unless 

the judge determines that such release will not reasonably 

assure the appearance of the defendant as required or will 

endanger the safety of any other person or the community. 

Like the Bail Reform Act, Section 3502 of the proposed code 

emphasizes release on personal recognizance or unsecured 

appearance bond for persons who are deemed to be good pretrial 

release risks. However, unlike current law, in making the 

determination whether release under this subsection is 

appropriate, the judge is to consider not only whether 

these forms of release are adequate to assure the appearance 

of the defendant, but also whether they are appropriate in 

light of any danger the defendant may pose to others. 

Subsection (c) provides that if the judge determines 

that release on personal recognizance or unsecured appearance 

bond will not reasonably assure the appearance of the person 

or will endanger the safety of any other person or the 

community, he is, nevertheless, to release the person subject 

to the least restrictive condition or combination of conditions 

set out in subsection (c) (2) that will provide such assurance.* 

*Current law (18 U.S.C. 3146) sets forth five specific 
conditions, including a catch-all permitting imposition 
of "any other condition deemed reasonably necessary 
to assure appearance as required." (18 U.S.C. 3146(a) (5)) 
The additional conditions in Section 3502(c) (2) are 
in large measure drawn from those ~onditions de~med 
suitable for imposition of a sentence of probatlon, 
the nearest parallel. 

--- ----~ ---------
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Except for financial conditions that can be utilized only to 

assure appearance, any of the discretionary conditions 

listed in subsection (c) (2) may be imposed either to assure 

appearance or community safety. 

A judge may not impose a financial condition of 

release that resul ts in the pretr ial detention of the defenda.nt. 

The purpose of this provision is to preclude the sub ~ 

use of money bail to detain dangerous defendants under a 

theory of "likelihood of flight." Its application, however, 

does not necessarily tequire the release of a person who is 

unable to meet the financial conditions of release. Thus, 

for example, if a judge determines that a $50,000 bond is 

the only means, short of detention, of assuring the appearance 

of a defendant who poses a serious risk of flight, (financial 

condi tions can only be impDsed to assure appear anc'e), and 

the defendant asserts that he cannot meet the bond, the 

judge may proceed with a formal pretrial detention hearing 

pursuant to section 3502(f). The defendant may subsequently 

be ordered detained. However, there must be a formal hearing 

pursuant to section 3502(f) ~ the $50,000 bond may not be 

used to detain a defendant who does not have the financial 

wherewithal to satisfy the bond. The reasons for the judge's 

conclusion that detention itself is the only condition that 

can reasonably assure the appearance of the defendant, would 

be set out publically in the detention order. 

---- - -- - ~-------------~ ----------
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Subsections (e) and (f) set forth the findings and 

procedures that are required for an order of detention a 

The standard for such an order is contained in subsection 

(e), which provides that the judge is to order the person 

detained if, after a hearing, he finds that no condition or 

combination of conditions of release will reasonably assure 

the appearance of the defendant as required and the safety 

of any other person and the community. Because of the 

importance of the pretrial detention hearing, the facts on 

which the finding of 9angerousness is based must be supported 

by clear and convincing evidence. Thus, this subsection not 

only codifies existing authority to detain persons who are 

serious flight risks but, al~o, creates new authority to 

deny release to those defendants who are likely to engage in 

conduct endangering the sa ety 0 f f the commun1'ty if there 

is a sufficient evidentiary basis for the judge's conclusion. 

Subsection (f) also specifies those cases in 

which a detention hearing is to be held and delineates the 

procedures applicable in such a hearing.* 

*The offenses set forth in subsectio~ (f) (1) are a crime 
of violence, a Class A felony (the category of the 
most serious violent or dangerous off:nses), or a , , 
Class B or C felony described in sec~lo~ 18~1 (Traff1ck1ng 
in an Opiate) or section 1812 (Traff1ck1ng 1n D:ugS). 
These offenses are essentially the same categor~es 
of offenses described in the District of Columb1a 
Code by the terms "dangerous,crime" ~nd "crime of 
violence" for which a detent10n hear1ng may be held 

~~- ---------
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Subsection (g) enumerates the factors that are to 

be considered by the judge in determining whether there are 

conditions of release that will reasonably assure the 

appearance of the person and the safety of any other person 

and the community. l-10st of the factors are drawn from the 

existing Bail Reform Act and include such matters as 

the nature and circumstances of the offense charged, the 

weight of the evidence against the accused, the history 

and characteristics of the accused, including his character, 

phy~ical and mental condition, family ties, employment, 

iength of residence in the community, community ties, criminal 

history, and record concerning appearances at court proceedings. 

Additional factors, which are relevant primarily to the 

issue of community safety, include not only a general consideration 

under that statute. (See D.C. Code, §§ 23-l322(a), 
23-1331(3) and 23-1331(4).) The fact that the defendant 
is charged with an offense described in subsection 
(f) (1) is not, in itself, sufficient to support a 
detention order. However, the seriousness of the 
offense described in subsection (f) (1) is a sufficient 
basis for requiring an inquiry into whether detention 
may be necessary to protect the community from th: 
danger that may be posed by a defendant c~arged w1th 
one of these crimes. The procedural requ1rements 
for the pretrial detention hearing are based on those 
of the District of Columbia statute which were held 
to meet constitutional due process requirements in 
United States v. Edwards. The person has a right 
to counsel, and to the appointment of counsel if , 
he is financially unable to secure adequate representat1on. 
He is to be affor~~d an opportunity to testify, to present 
witnesses on his O~n behalf, to cross-examine witnesses 
who appear at the hearing, and to present information 
by proffer or otherwise. As is provided under current 
law (18 U.S.C. 3146(f»), the presentation and consideration 
of information at a detention hearing need not conform 
to the rules of evidence applicable in criminal trials. 
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of the nature and seriousness of the danger posed by the 

person's release, but also more specific factors, such 

as whether the offense charged is a crime of violence or 

involyes a narcotic drug, whether the defendant has a history 

of drug or alcohol abuse, and whether he was on pretrial 

release, probation, or other form of conditional release at 

the time of his instant offense.* 

Subsection (h) provides that, in issuing an order 

of release pursuant to subsection (b) or (c), the judge must 

include a written statem~nt setting forth all the conditions 

of release in a clear and specific manner. He is also required 

to advise the person of the penalties applicable to a violation 

of the conditions and must inform the defendant that a warrant 

for his arrest will be issued immediately upon such violation. 

A similar provision exists in current law.** 

Subsection (i) requires the court, in issuing an 

order of detention, to include written findings of fact and 

a written statement of reasons for the detention.*** 

*The emphasis on drug-related factors and on prior criminal 
history is in accord with empirical research conducted 
in the Distr ict of Columbia. INSLM1, supra, at 57-59 
and 61-65. 

**18 U.S.C. 3146(c). 

***Other provisions of S. 1630 make several additional 
changes in existing federal bail procedures. For 
example, new provisions make several revisions in 
18 U.S.C. 3148, dealing with post-conviction release, 
and in 18 U.S.C. 3149, concerning the release of 
a material witness. 
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"§ J502. &ktue or Deuntion of G DefendtJnt Pending Trmi 
"(a) IN GENE1lAL.-Upon tJu appearance before a judge ora penrm charged 

'1DitA an offeTI.Ie, tJu judge ,hall wue an. order that, pending trial, tJu penrm ~

"(I) ~ka&ed on hi6 penonal recognimnce, or upon ezecuiion of an un

.ecured cppe4rance bond, puTlU4nt to tM ~ of rubaection (b); 

"(2) ~ed on a condititm or combinlUUm of conditiona punuant tI1 

1M ~ of aubaection (c); 

".rS) temporarily tkttzined to permit reoocation of conditicnal ~lea.se 

PUT3uant to tJu ~ of wblJection (d),' or 

"(4) detained puT3uant to the ~ of aubaection (e). 

"(b) RELEASE ON PERSONAL RECOGNIZANCE OR UNSECURED A.PPEAR

ANCE BOND.-The judge ,hall order tJu pretrial ~lea8e of the pencm rm hi6 

pencmal recognizance or upon ezecuiion of an unaecured appearance bond in an 

a171O'Unt 8pet:ified by the court, mbject to tJu condition that the penon not commit 

a federal, State, or local m7T'.e during the period of hi. reiecue, unlm the judge 

determinu thai ,ueh reiecue will not muonably a&!ure the appearance of tJu 

penon as required or will endanger the llcfety of any other pe-non or the commu

nity. 

H(e) RELEASE ON CONDITIONS.-If the judge determir.etJ that the ~lea.se 

dumbed in llubsectitm (b) will 11-Ot recuonahly Cl.!llUre the appearance of tJu 

penon cu required or will rnw.nger the llcfety of any other pe-non or the commu

nity, he llhall orrkr the pretrial relecue of the penrm-

"(1) llubject to lhe condition thai the penon not commit a fecU:Tal, State, 

or Weal cri1lU d;.;ring the ptriod of ~lecue; and 

"(2) subject to LM lea8t rutrictioe further conditUm, or combination of 

conditiontJ, thai he determinu IDill recuonably Cl.!.rure 1M appearance of tAt 

penon cu required and the llafety of any other penon and the community, 

which may include the condition WU tJu penon-

"(A.) flmWin in the CUlJtody of a d&tgnaled peT3Dn, who agreu to 

.rupervi.se him and to report any T1iouuion of a releCl.!e condition to tJu 

court, if the duigno.ied penon i.t ~a..,ona.bly able to Cl.!.ru~ 1M judge 

that the penon tDill a}'1ptar Cl.! required . and IDiU not po!e a danger tI1 

tJu &afety of any other per3rm or the community; 

"(B) maintain emplcyment, or, if unemployed, actioely .eek em-

ployment; 



"(0) maintcin tn' commence em tducatioruJl program; 

u(D) abide by qJeCifUil 'lUtrictiou on hu perianal a,uociati.oru, 

pia« of tJbode, tn' trawl; 

"(E) atlOid Gll ctmlGct 1DitA 1M Glkged victi17&8 of 1M m77lll and 

1DitA potentWZ tDitnaua roM may tutifY t:fJ'nCeming tM offtlUe; 

"(F') report on a regul4r bG.ri.t to a duigna.led w.ro enf07"CeTTle7li 

agency, pretritJllt:7"t1icu agency. tn' other agency; 

"(G) comply 1DitA a 8pUi{ietJ cur/ere; 

"(H) refrain from pouuring a firwrm, dutnlCli»e cletrice, tn' oiller 

dangtr'OfU lDeapon; 

"(1) refrain from ezceuiDe we of cJcoho~ tn' any we of a narcotic 

drug tn' other ccmtrolk.d mb,tCJnce, CJI iUfined in .ectWn 102 of tM 

Controlled SubltCJncu Act (21 U.S. C. 802), tDitJwut a pre.scription 

by a licm3ed medical ~titioMr, 

"(J) u:ndergo aroilah~ mtdico.l or [J$YchiGtric trecUment, including 

tf'ecUmeni ftn' drug or alcohol depentJency, and remain in a 5pecified 

irutitution if required for that purpole; 

"(K) ezecute an agreement to forfeit, upon failing to appear aI re

quired, IUCh tiuignated property, including money, CJI U rea.t07Whly 

1Ucu,ary to aI,ure the appearance of tM per30n aI required, and poIt 

roith the court IUCh indicia of oumenhip of the properly or percentage 

of the momy aI the ~~e may ~fy; 

"(L) execute a bail bend toith ,olDen! IUretiu in IUCh an ;;"nu:nJ.nl 

aI U realO7Whly nects,ary to a.tlUre the appearance of the penon a.t 

required; 

"(M) return to cwtady for specirud houn follotoing re~ale for em

p[qyment, Ichooling, or other limited Purpruu; and 

"(N) ,atilIY any other condition that u rea.t07Whly 1UCt!3,ary to 

auure the appearance of the penqn Q.8 requirt:d and to a.t,ure the 

lafety of any other penon and the community. 

--~~---~~~~ 

7'M judge may 1IOt impote a fiunciGl condition tMJ ruulu in tJa. Iff l'ial tUlen

lion of 1M penon. The jv.tJge may at any time a77lllnd hi. order tv impo" addi

M.ruU tn' differenJ condititnu of reletue. 

"(d) TEMPORARY DETEN770N To PERMIT REVOCATION 0' CONDITIONAL 

BELEASE.-If 1M judge tUterminu tAaI-

"(1) 1M person iI, and tDG6 at tM time tM offnue fD(J,I committed, on

"(.4) reletue pending tri4l for CI felmay und.r federal, SIIlU, tn' 

locallmD; 

"(B) releau pending imporition tn' e:ucution of #nlence, appwl of 

.entence tn' conviction, tn' compktion of .enience, for any offeme 

unlkr federal, 8 taU, tn' local """: tn' 

d(C) probation tn' paro~ ftn' any offerue und.r federal, State, tn' 

local laro; and . 

"(2) iN. penqn may flu tn' pou a danger to any otMr ~!m O'r W 

community; 

he ,h.a/l order the ~ of 1M perlcm, for a period of not 11W7'e than ten dayl, 

and direcltM attorney for 1M gODemmerU to notify 1M appropri.aJe court, pr0ba.

tion, tn' paro~ official. If the official faill or dulinu to tah the penon into 

CUltady during that period, tk penon 6htJl1 be lmlted in accordance roith the 

oiher prwirioru of thuleCtUm. 

"(e) DETENTI0N:-If, after a hearing piJnuant to 1M prwi.sion3 of IubIection . 

(f), the judge firuU that no condition or ~na.tion of.ccmditWru IDill rea.t07Whly 

a&rure 1M appeart:l~ of 1M ~on Q.8 required and t1I.e 6afety of any otMr 

penon and 1M community he ,haIl order the detention of the penon prior to trial. 

In a ca.se tU6~d in ~ectio'.l (f)(1), a rebuitabk pre6Umpticn arilu that no 

condUicm or ccm.binaiion of conduWru toiIl reQ.8cmably auu7'e the ,afely of any 

oI.Aer penon and the community if 1M judge find, th.ai-

,"(1) 1M person ha.t bun ccmmcted of a federal offerue th.ai u iU6cribed 

in ~ecticm (f)(!), tn' of a State or locaJ offerue that tDOU1d have been an 

offenle ck.Jcribed in 6ttlMection (f)(1) if a cireu17l.6ta7iCe gitJing rile to feder

al jurildiction had e:NU4,' 

"(2) 1M offenle ducri1>ecZ in paragrapk (1) uw commuted rohik tM 

penon I!:GI on rekale pending trial for a fecIeral, StaU. tn' local off~ 

and 

"(9) ci period of not more than fiDe yean ha.s eWp5ed nnce tM date of 

contJiciion, tn' the reklue of the penon from impri,.,onment. ftn' tM offnue 

ducribed in paragraph (1). rohichever illGter~ . 

Subject to rebuttal by 1M penon. it ,hall be pruumed that no condition or combi

nation of condition.l IDill Tea3cmably ,,"ure the appearance of the penon CJI re

quired and the .afety of the community if the judge find. that there u probable 
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tIl. j 
, ., cctue to belieflfl tluu the peNem committed a Cla.u B or 0 felony dacribed in 

.ectirm 1811 (Troffic1cing in lin OpiD.teJ or 1812 TNffit:king in Drug.). 

"(f) DETENTION BEARING.-TM judge .Jw.ll 1aold II heoring to determine 

JDMther IIny condition or combination of conditionl Nt fortA in .ubHctitm (c) 

IDiU ret:J,8onl1bly cwure the appe4ro~ of ~ perIOfl III required lind 1M 'lIftty of 

IIny other perlem lind 1M commun~ 

"(1) in II CGIe tA4t inDOlou

"(A) II crime of violence,' 

"(B) a ClIw A felony; or 

"(0) a ClIw B or 0 felony tleacri.bed in .ection 1811 (Trafficking 

in an Opiate) or 1812 (TrafficJcing in Drug.); or . 

"(2) in any other ccue, upon motion of 1M a.uorney for the grroernmen1 

or upon the judge '. oum motion, tA4t inrolDU-

"(A) a .mou. ";"k tluu the person tDill flu: 

"(B) a .eriotu ";"1 tJiIJl the pertem rDi1l obatnu:t or aJ.tempt to ob

.trud jwtice, or threaten, injure, or intimidGte, or attempt to threaJ

en, injure, or intimidate a prwpectioe witne.u or juror; or 

"(0) any felrmy commuted after the penon had been conmcteti of 

two or 17IDn! prior Offenau ducribed in paragraph (1), or tlDO or more 

State or local offeruu t1IIlJ UXlIJld haoe been offeruu tle.scribed in 

paragraph (1) if a circumstance git7ing Ne to fUlerol ju";"dictirm had 

ui,.,ted.. 

The hearing .hall be Mid immediately upon the person l fint appe.aro~ before 

the judge unku tM person, or the attorney for the guoeT71:mer.t, .uU a C071tinu

ance. Ezcept fur good catue, a continua~ on motion of tM persem may not 

~ fioe day., and a continuance on motion of t~ attorney fur tM grroernmenJ . 

may not euud three day •. During a continuance, the persun .hall be detained, 

and the judge, em motion of the attorney fur the grroernmen1 or em hil oum motion, 

may orrJer that, IDhik in Ctutody, a penem IDho appean to be a narcotica addid 

receioe a medical c::amination to determine IDMtheP Milan addicL At the hea1'

ing, the ptr.un ha.s the right to be repruented by t'OUn8e~gnd, if M is financiDJ1y 

unahk to obtain ~ repruentation, to haoe coun.tel appoinUd for him. TM 

persun .hall be afforded an opportunity to tutify, to pruent witneuu em hil oum 

behalf, to cro.s.-uamine witnuau IDho appear at the hearing, lind to pruent 

infurTTllltion by proffer or otMrlDiae. TM nJa concerning a.dmiuibility of eoi

~ in criminal triDll do not IIpply to the pruentation and conaicUrotion of 

infCJr1!l4lion at the hearing. The fact. the juJge wu to IUpport a fiMing purr,,

ant to $ub6eeticm (e) tluu no condition or combination of condition.t IDiU ret:J,8em

ably auu1"/! the ,afety of any other person and the community .hall be IUpported 

by cuar 'and cont7in.cing eoi.tknce. The pertun may be tletained pending compk

tion of the hearing. 

j) 

"(g) FACTORS To BE OONSIDERED.-T'he judge .hall, if, cklermining 

tohether there are condition.t of releaae tluJ.i IDiU reo.a01Ulbly llllUre the appec'l'QTlCe 

of 1M peTlem III required and tAe .afety of any otl&er perton and tAe community, 

ta1ce into aec:ounJ 1M aMiLlble informtUion concmaing-

"(1) the nature Qnd circu""'t4~ of tJae offenu charged, including 

V>hetMr the offenae i. a crime of Oio~ or inrolvu a narcotic df1l!l; 

"(2) the Wight of the eoidence agairut the perron; 

"(8) the hutory and charactmatica of the perron, including-

"(A) hi. character, phy!ica1 and ~ condition, family tiel, em

plcymen.l, financi41 ruourcu, kngth of 7"Uidence in the community, 

community tiel, palt conducJ, hi.atory relating to dro.g or alcohol 

abtue, criminal hiltory, and record concmaing appeara~ at court 

proceeding'; and 

"(8) IDMtMr, at the time of ~ current offenae (IT a'f'rUt, he IOGI 

on probaJion, on parou, or on other reuaIJe pending ~ria.l, .entencing, 

appetJ1., or compution of .entence f01!Jan offenae undc federal, StaU, 

or local laID; and 

"(4) the nature and .eri0u.mu3 of the danger to any other ptrr'Ion or the 

community tluJ.i IDOUld be poaed by the perton ~ relea8e. 

In ("Am.!iderinp ~ conditiona of relea.se tk!cri.bed in .ub8ection (c)(2)(K) or 

(c)(2)(L), the judge may upon hil UID7I malUm, or ,hall upon the motion of the 

g~men1, oonduct an inquiry c:cncerning tM source of the property to be duig

nated for potential forfeiture or offered a.! co!laieral to .ecure a bond, and .haU 

tIecline to accept tAe duignation or the Ule aIJ collateral, of property that, becau.se 

of ill ,ouree, 1DOUld not reaIJonahly a&lUre the appearance of the ptTIon aIJ re

quired. 

"(h) CONTENTS OF RELEASE ORDER.-In a relea.se orrJer il3ued punuant to 

pro11iaionl of lUhIectitm (b) or (C), thejudge.hall-

"(1) inclwk II written ltatement tluu .elI forth all the conditiona to 

lDhich ~ reua&e ill1lhject, in a manner IUfficiently clear and IpeCirlt! to 

aeroe .a& a guide for the perron '. cQruluct; and 

"(2) ad"i.ae tl&e )>eTo'Ion of-

"(A) the penaUiu for t7iolating a condition of reua&e,' 

"(8) tJu: ~equencu of t7i0lating a condition of reua...e, including 

the immedillte U$ua7lCe of a Ularrant for the perron. arrut: and 

"(C) the ~ of .eetion 1828 (Tampering with Q. W-uneu, 

V"lt!tim, or an Informant). 

..4 failure to adoilt the person of the pnwlJiu applicuhk for failure to appear III 

Telj1lired iI not a bar or deferue to a pro!ecuticm untkr aect-iem 1812. (B~il Jump

ing). 
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"(i) CONTENTS OF DEf'ENTI0H OBDER.~ln e tkleniion order iuwdl"'''''" 

em to tAe prwi.rioM of M»ecticm (e), tAe judge ,hGlZ-

"(1) include IDf"iUen finding, of fact end e 1Df'iUen ,tIJJement of tlae NIl

IOnI for tAe detention; 

"(2) direct tAtu tAe pemm be comm~ to tAe ctUtotly of tAe .4litomey 

General for ctmfinement in em official tkten.tion facility HpCrcU, to tAe 

atent practicable, from perlOM etD4iting or aemng untt:ncu or being 

MU in ctUtotly pending epp«J1; 

"(8) diNCt tAtu tAe penon be efforrWl reclO1IIlble opponunity for JrmllCU 

CO'fI.IUltation 1Dith Ail counul; end 

"(4) direct that, on order of e court of tAe United StGIu or on l"fKlUUt 

of an cttorney for tAe gooemmenl, tAe penon in cA4rge of tAe officilll de

tention facility in Ulhich tAe penon iI confined delioer tAe peno ... " to e 

Unit«l Stctu fl'IQrsluU for tAe purpole of en eppeo.1CnDe in connection 

1Dith e court p1"OOUJling. 

The judge fl'IQy, by .-u.b4equent order, permit tAe temporary rekD.te of tAe l""'on, 

in lk ~looy of (1 QniUd SI.q.iu marsluU or another appropriD.te penon, to tAe 

e:tent thaL tAe judge tleUrminu .ucn. reZe4.e to be nuu,ary for preparation of 

I.M person', tlefen.le of for another compeUing rea.ton. 

.. 

-----~---
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The 
Room for ~ovement in Pretrial Decisionmaking: 

Development of Judicial Bail Guidelines in p~il:delPhia 

The Danger Focus and Other Problems with Bail 

Critical attention is drawn to the practice of bail in the United States 

periodically. ~lost recently, bail and pretrial detention have come,under 

scrutiny in the context of renewed concern about serious or violent crime. 

Proposals calling for the detention of defendants deemed "dangerous" have 

become increasingly common, as seen in the recommendations of the American 

Bar Association's Task Force on Crime (1981), the Attorney General's Task 

Force on Violent Crime (1981), in provisions of the proposed revision of 

the Federal criminal code,l and a constitutional amendment in Nebraska permit

ting the detention of alleged sex offenders.
2 

The view that bail procedures 

have dealt ineffectively with "dangerous" defendants, hmvever, iB cle.:1rly 

not ne,';. In addition to countless preventive detention proposals developed 

in state legislatures, the 1.970s produced a constitutional amendment passed 

by Michigan voters in 19783 permitting preventive detention, standards pub-

lished by the American Bar Association (1978) and by the National Association 

of Pretrial Services Agencies (1978), and statements by such dignitaries as 

Chief Justice Burger, Attorney General Bell and Hayor Koch favoring such 

measures. These events, of course, lagged more than a decade behind the 

landmark debate and legislation that resulted in enactment of a preventive 

detention statute in Washington, D.C., in 19704 and were considerably antedated 

by the decision of the United States Supreme Court in Carlson v. Landon
S 

in 

19S1. 

Ironically, the current focus on the preventive detention of Qefendants 

viewed as dangerous--a thrust that like mandatory sentences would add to the 

populations of correctional institutions--occurs at a time when jails in 

many jurisdictions have been devising emergency strategies for coping with 
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evercrewding. The fact that evercrewding crises may be attracting less legis la-

tive attentien than prepesals fer preventive detentien serves as a striking 

reminder ef the selective fecus ef current discussien ef bail practices. 

Preblems with bail and pretrial detentien are mere cemplex than the present 

single issue fecus en preventive detentien-fer-danger seems tc,J imply. In 

fact, stubbern bail and detentien-related issues have been the ebject.ef 

criticism, ef research and ef legal cemmentary fer mere than a half century.6 

Questiens abeut the perfermance ef the bail system in the area ef crime cem-

mit ted by defendants en pretrial release can enly be meaningfully addressed 

in the centext ef ether, perhaps largE~r questiens abeut bail and pretrial de .. · 

tentien. 

Briefly summarized, criticism of bail practices has fecused en the fel

lewing issues during the last several decades: 7 

1. Preblems with judicial discretien: Traditienally, bail has been a 

lew-visibility decisien and the detentien ef defendants has eccurred 

sub resa. Shielded frem examinatien by judicial discretien, it 

has eluded study and referm. Net enly is bail an inexact art, but 

questiens cencerning its legitimate geals and criteria are left 

fer the judge to' decide near~y free frem c~n~~ra.~nts. In recen~ years, 

statutes and rules have seught to' inferm bail practices but have 

net addressed discretien substantially. 

2. Inequitable bail practices: Bail has been viewed as inequitable 

in a number ef ways. First, because ef the highly discretienary, 

imprevisatienal er even chaetic nature ef the decisien, it is un-

likely that defendants with similar characteristics are 

8 treated cemparably. The apprepriateness ef pretrial detentien h~s 

eften been questiened. As leng age as 1927, Beeley feund that many 

... , 

iT 
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"dependable" er geed risk defendants were detained in Chicage's 

Ceek Ceunty Jail because ef an inability to' afferd even small 

ameunts ef cash bail (the use ef persenal recegnizance was nearly 

unheard ef), while ether less trustwerthy (and mere serieusly 

charged) defendants had secured pretrial release by paying bends

men. The rele ef financial bail in determining a defendant's 

custedy befere trial has eften been criticized as inherently dis

criminatery (Feete, 1954; 1964; 1964b)--favering the "haves," while 

reserving detentien principally fer. the "have nets." But, bail 

practices have been characterized as inequitable fer ether reasens 

as well. Many studies have raised questiens abeut a serieus 

handicap apparently suffered by detained defendants: cempared to' 

their released ceunterparts, they seem to' fare mere peer.ly at the 

dismissal, trial and sentencing stages. (Rankin, 1964; Single, 1972; 

Landes, 1974; Geldkamp, 1980b). 
tI 

3. Precedural impediments to' the fair administratien ef bail: Bail 

precedures have been characterized as disjeinted er unceerdinated, 

often causing delay and unnecessary stays in dl'\tentien by defendants whO' 

eventually secure release (Feete, 1954,;, Themas, 1976). The bendsman has 

been criticized fer centributing ~e the administrative inefficiency ef the 

bail system, as well as to' the inequitable treatment ef defendants at 

the pretrial stage (Beeley, 1927; Dill, 1972; A.B.A., 1978). 

4. The effectiveness ef bail practices: A cemmen thread in the criticism 

ef bail and pretrial jailing practices has been ineffectiveness 

(e.g., Peund and Frankfurter, 1922; Beeley, 1927). TO' eperate ef-

fectively, bail practices sheuld cerrectly fester the release ef as 

many defendants as will be unlikely to' abscend or commit crimes 
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, 1 perl.'od and, by extension, cause the detention during the pretrl.a 

of only the highest rl.S s. 'k Vl.'ewed from this perspective, the job 

of the bail judge is pre l.ctl.ve, 0 d " t determine who among all de-

fendants will flee or commit crimes if granted release. The current 

comml.' tted by bailed defendants may be vie~ved concern with crime 

, of bail practices, just as"raising questions about the effectl.veness 

h ab scond and about de.tention facilias 'concerns about defendants w 0 

hooold numbers of IIgood" risk defendants inappropriately may ties that 

be viewed as effectiveness issues. 

and the presumption of innocence: 5. Due process __ Of course, the legal 

debate over the aims of bail and thp. use of pretrial detention have 

, Crl.·tl.·cs have argued that bail oriented to been longstandl.ng. 

danger concerns is unconstitutional, that the use of detent:~on is, 

at the least, an affront to the due process notion of presumption 

~ d' d' t' 9 of innocence and is tantamount to punishment before a JU l.ca l.on. 

The prpblems confronting the bail system in the United States have, in 

short, been substantial. Although this summary can by no means do justice to 

crl.·tl.'cally important to bail and pretrial detention, the full range of issues 

it may serve to place the current selective focus on danger in context. 

is difficult to conceive of improvements in the area of reducing pretrial 

crime without full consideration of accompanying issues. 

Contributions of Bail Reform 

It 

been complex and hav(! resisted simple solutions, Although the issues have 

il f efforts Over the last two decades. Sparked many were addressed by ba re orm 

studl.'es by Foote and his students (Foote, 1954; Alexander et. al., by pioneering 

, t of Justice in New York (Ares, 1958) and the innovations of the Vera Instl.tu e 

! 
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Rankin and Sturz, 1963), efforts to reform of bail practices began in the early 

1960s. Notable achievements in that era were highlighted in the National Bail 

Conference of 1964 (Freed and Hald, 1964) and the Bail Reform Act of 1966. 

The aims of the initial Vera ROR reform--which was ~videly replicated through-

out the United States in subsequent years--were to foster the release of 

greater numbers of defendants before trial on their own recognizance (ROR) on 

the theory tbat many with good community ties (suitable risks) were detained 

only because they were unable to afford cash release. The Vera reform took 

aim at crowding in detention facilities as well as at the di.scriminatory economics 

inherent in cash bail practices. At the same time, an objective was to offer 

judges more and different kinds of background information on defendants at 

the initial bail stage based on the hypothesis that better assessment of a de-

. 10 fendant's likelihood of fll.ght could be made. Through numerous demonstration 

projects, Vera-type ROR reforms attempted to persuade judges that greater use 

of nonfinancial bail (ROR) could occur without translating into higher rates 

of absconding or crimes among released defendants. 

Recent evaluations of bail reform (e.g.; Thomas, 1976; Lazar Institute, 

1981) suggest that many milestones were achieved in important problem areas. 

In many jurisdictions the use of ROR has grmm and the rates of detention have de

clined markedly. New "pretrial services ll agencies were established to coordinate 

defendant intervie~v and notification procedures and to summarize background 

information for the judges deciding bail. Additional innovations, such as 

deposit bail
l1 

and' conditional release,12 made further progress in addressing 

the traditional IIside-effects" of the bail process in the United States. 

In the area of law, the Bail Reform Act stood as a progressive model for 

statutory reform of bail and detention practices, buttressing the presumption 

of innocence and expressing a presumption favoring release before trial 

" 
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13 d for the criminally (non-capitally) accused. ~10reover, the Act stresse 

release under least drastic conditions, ranging from outright release (ROR) 

d 
. 14 

to part-time and full-time etent1on. The legislation, ~:-,tich served as 

the model for sintilar laws in many states, addressed the aims of bail openly 

and specified criteria to be considered by judges in making their decisions. 

Protection of the community (or victims or witnesses) through bail was nar-

rowly restricted to capital cases or cases involved convicted persons 

15 
awaiting sentence or appeal. 

The notable accomplishments of reform notwithstanding, serious issues 

related to the practice of bail and the use of pretrial detention remain un

resolved. In addition to special concern about crime committed by defendants 

released on bail (which stems from a wider public fear of crime) and about 

overcrowded conditions in jails tied to bail practices, questions continue 

to be raised about the fairness and effectiveness of bail and the pretrial 

. h t It The following discussion will describe research con-detent10n t a resu s. 

ducted in Philadelphia during the last several years that resulted in the 

development of and experimentation with bail guidelines. 

Research on Bail Decisionmaking in 
Philadelphia's Municipal Court 

. The Feasibility of Guidelines for Bail 

The Philadelphia research conducted by the Bail Decisionmaking Project 

set out with one basic question: Given two decades of reform (perhaps only 

one in Philadelphia), could pretrial decisionmaking be substantially improved? 

f th d .. kers responsible for bail decisions The approach was to ocus on e eC1S1onma 

and to view the bail and detention process from a number of issue-perspectives. 

Prediction of and response to defendant "danger" was clearly one of the issues 

that compelled investigation. To the extent that crime committed by defendants 

-----~'---
----- ---------- --------~--- - - ---
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on release is an artifact of bail decision practices, then, it was argued, 

efforts to address the pretrial crime problem must be premised on a firm 

understanding of those practices. 

The project was approach~d in three phases: a) a descriptive phase 

during which bail decisions were studied as well as their consequences, b) 

a prescriptive phase in which alternative conceptualizations of guidelines 

were developed empiri~ally, and c) an experimental phase during which the 

effects of decisionmaking using one of the models of guidelines were contrasted 

with traditional decisionmaking. Currently, the Bail Decisionmaking Project 

is nearing completion of the third phase. 

The researchers worked with a committee of judges of Philadelphia's 

Municipal Court. That court is the court of limited jurisdiction 

for the city, handling misdemea~ors (offenses with penalties of up to 5 

years in prison), and having the responsibility for initial bail decisions 

. 11 t . th .. 1 16 I . 1n a. cases en er1ng e cr1m1na process. n lts initial stage, the 

project examined bail decisions and their characteristics, as well as studied 

their results--the use of detention, failure-to-appear and ~earrest rates 

among released defendants. Although the judges agreed to embark upon a des-

criptive study of their practices, they made no advance commitment to a 

second, prescriptive phase. During the s.ec:o~ p~ase, once the court agreed that the 

project should c:ontinue~ the ultimate goal was to determine whether the decision 

technology previously developed in parole and sentencing research by Gottfredson and 

Wilkins (Gottfredson, Wilkins and Hoffman, 1978) could be brought to bear ef-

fectively on bail decisionmaking. 

A Note Concerning Method 

The research strategy was both empirical and collaborative. It was col-

laborative in that researchers and judges worked together in a step-by-step 
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fashion, debating the results of analyses and determining directions the 

research should take. It was empirical because the periodic meetings 

between researchers and judges were fueled by specific statistical analyses 

of features 0 t e a~ process. ~ f h b 'I Th';s approach helped assure the meaningful-

ness of the findings to the principal consumers of the research, the 

Municipal Court judges. 

I , 

Statistical analyses were based on a sample of 4,800 cases enter~ng the 

, , 1 at prel';~';nary arraigrunent (the initial bail stage) between jud~c~a process .u,,~ 

the summers of 1978 and 1980. The sample was stratified on the basis of 

charge and judge. At the time, 20 judges sat on the Municipal Court bench. 

In order to permit comparison between judges, each judge was represented by 

equal numbers 0 cases ~n ~ f 's';x charge categories, corresponding to three mis-

demeanor and three felony gradings. Using this sample design, it was possible 

to characterize bail practices for the Municipal Court as a whole and to 

17 focus on variability among judgr.s as well. In addition to collecting 

elaborate background and legal data for these defendants, each case was 

tracked for a followup period of 120 days to learn whether, if released, a 

failure-to-appear was recorded or whether the defendant was arrested on a 

new charge. Because of this design, the sample varied somewhat from one in

tended to reflect the population of Philadelphia defendants overall~. (?erious 

cases, rare in the population overall, were oversampled). 

Descriptive Findings from the Feasibility Study: Bail Decisions 

Earlier research and legal commentary had documented the debate over 

f h b 'I d " 18 More recent work had character-the appropriate goals 0 t e a~ ec~s~on. 

ized the confusion and ambiguity of legal sources (constitutions, statutes, 

rules of criminal procedure, case law) when the criteria ~uggested for bail 

. d 19 If the goals of the decision were, arguably, decisions were exam~ne . 
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assuring the appearance of defendants at court and/or minimizing the tht'2at 

of crime by released defendants before trial, then study of bail decisions 

ought to reflect use of factors or criteria described in statutes or rules 

of procedure or perhaps factors found empirically to relate to absconding 

and pretrial crime. Perhaps not surprisingly, analysis of both the assignment 

20 of ROR and the selection of cash amounts for those not granted ROR was 

dominated by consideration of the severity of the current charge. Community 

ties played a notably secondary role in the ROR decision (measured as living 

with a spouse or child, and employment) as well as prior records (arrests, 

felony convictions) and prior performance on pretrial release (prior FTAs 

and pending charges). In the use of cash bail, for those not granted outright 

ROR, charge predominated almost to the exclusion of other factors. 

The conclusion was that, even in a relatively progressive bail juris

diction,2l charge was still the central consideration. In non-serious cases 

viewed by the judges as posing little risk, community ties were used to confirm 

the presumed ROR decision. One inference concerning the even stronger influence 

of criminal charge and prior record in the cash bail decision was that cash 

bail was reserved for those apparently viewed by judges as posing a danger to 

victims, witnesses or to the community. ~ The relat ';ve assessment of "danger" 

in defendants was imprecise, shrouded in the "fudgy" nature of the cash bail 

decision. 

The Judge as a Determinant of Bail 

A significant finding concerned judicial variability in the assignment 

of ROR and cash bail. Judges varied slightly but significantly (in a stat-

is tical sense) in their use of ROR. It was clear through multivariate 

analysis, however, that co~pared to their variability in selection of cash 
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bail amou.nts, variability among judges in ROR was minor; there was relative 

agreement. Apparently, non-seriously charged good risks were easily 

"detected" by most judges and assigned ROR. Very seriou.sly charged defend-

ants also provoked relative agreement: they were likely to receive relatively 

high amounts of cash bail (although judges employed different amounts of 

bail in "high" cases). Most cases resembled ~either "angels" nor "devils" and 

were not clearcut; they were charged with moderate to serious offenses and were 

addressed through the cash bail option. The greatest decisionmakers variability 

surfaced in these instances. In general, analysis of the use of case bail by the 

20 judges showed substantial decisiollmaker variability and relative disagreement in 

the selection of cash amounts for given types of defendants. Further analysis 

revealed that, although charge seriousness explained a substantial portion of the 

variance in cash decisions, beyond that kno'vledge of the individual judge explained 

a significant amount. Yet, in addition, after those factors, a great deal of 

variability could not be explained and-might have been chiefly accounted for by chance. 

Stated another way, the use of cash bail especially was to a notic~able 

extent idiosyncratic. Because the use of pretrial detention under the traditional 

system is an artifact of cash bail decisions (the higher the bail, the greater 

the likelihood of detention), a major inference is that detention policy--like 

bail policy--is partly premised on charge severity, to a certain extent on 

the luck-of-the-draw (the individual judge), and is partly arbitrar~ 

product of happenstance. If it is fair to infer further that in resorting 

to the cash bail option judges are responding to perceptions of (relative) 

defendant dangerousness, then the implications are distrubing: pretrial de-

tention (actually the sub rosa practice of preventive detention) based on 

danger is a murky, partly thematic, partly random and perhaps even idiosyncratic 

phenomenon. 

.. 
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Predictive Skills of Judges 

If the Municipal Court judges \07ere struck by the disparity that charac

terized bail decisions (and by extenston, detention), they were perhaps more 

taken aback at the results of analyses that d h contraste t eir predictive 

skills. Diversity in the ability of judges to foster minimal rates of FTA 

and rearrest among released defendants was noted. Certain judges produced 

FTA rates below the court average, some above; the situation was similar when 

rearrests were ~xamined. Yet lth h - b'l' , a oug var~a ~ ~ty could be noted, no one 

judge was markedly better than the others in both areas; and--when different 

rates of pretrial release were taken ~nto ~ account--overall, the variation 

between judges was not statistically significant. Simply stated, even con

sidering the diversity of approaches that was revealed as decisionmaker . 

variability (substantial in the use of cash bail), judges attained FTA and 

rearrest rates among their released defendants more or less at the base rates: 

12 percent of all sample defendants failed to appear; 16 percent of all de-

fendants were rearrested for (any var~ety of) -~ cr~mes within 120 days. A mere 

6 percent of defendants released before t;ial were rearrested for what might 

be classified as serious crimes (manufacture, delivery, sale of drugs, ag

gravated assault, burglary, robbery, rape, manslaughter, murder, kidnapping, 

etc.). 

Given the fact that Municipal Court judges have had little opportunity 

to compare notes on bail practices or to review the results of their own 

decisions over time, it is not surprising to find variability in individual 

approaches to ROR and cash bail and in the levels of detention generated by 

each. Given the apparent diversity in approach, it was surprising to find so 

little serious difference in FTA and rearrest rates generated by individual 
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judges. Certainly, it was possible to single out judges, who compared to 

others, were especially good or bad at intuiting likely risks among the de-

fendants passing before them. Yet, gross differences did not appear. Two 

contrasting inferences might be drawn: either a) judges left to improvise 

intuitive approaches to risk assessment (of both danger and flight) cannot 

hope individually to perform much better or much worse than the baseline 

rate(s) of failure; or b) the baseline rates of failu~e are so low (the phe-

nomena of concern, flight and crime during pretrial release, are so rare) 

that based only on the subjective or clinical skill of individual judges there 

is little room left for improvement. In the feasibility study, 94 percent of 

released defendants 22 were not rearrested for serious crJ~es.23 Hhat measures 

would need to be taken to increase that to, say, 97 percrant? Or, in a juris-

diction where detention facilities are crowded beyond the crisis point, how 

many more defendants would need to be detained to improve the success rate of 

defendants on release by 3 percent? 

Issues Raised by the Descriptive Findings 

Study of bail decisions, their character and results (detention, flight 

and crime on release) raised enough questions among the Municipal Court judges 

about the state of the 1Iart" of bail to interest them in further investigation. 
. . 

Given the descriptive findings, they argreed to consider development of alter-

native prescriptive models that might be of value in guiding future bail 

decisionmaking within the Municipal Court. The following issues appeared to 

provoke the greatest interest: 

a) Equity: The study had suggested that bail practices were sufficiently 

inconsistent (after the influence of charge severity has been taken 

into account) that similar defendants were not likely to receive com-

parable decisions. 

c) 
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b) 
Effectiveness: Differences in d 

ecision practices 
t d ' specifically 
race to the assignment of 

cash bail, translated into 
levels f different 

o detention by judges 
and different rates of FTA 

arre t . and re-
s among defendants released 

by them. Al h 
tough in a statistical sense a 12 p 

ercent FTA rate and a 16 
percent rearrest rate among defendan ts 1 

re eased by the Municipal 
Court as a whole "1 "b qualify as ow ase rate h p enomena, 

not r~assured. 
the judges engaged ' 

1n the research were 

Rationality and Visibility: 
~ Although not necessarily 

the results of the pres 't' 
cr1p 1ve research 

Conuni t t ed to 

, stage, the judges expressed 
1nterest in a decision f 

ramework for bail that 
would allow them to 

review the outcomes of 
their decisions periodicall 

their collective approach y and to readjust 
based on what they 1 

earned--thus pvolv' a more rational f ,. l.rq~: 
ramework, one that 1 

e eva ted bail decisionmaking to 
.a more knowable , visible process. 

GUidelines Alternatives: 
The Status 

Actuarial or H brid Nodels uo . 
The project staff developed 

three separa.te guidelines 
different ideological models based on 

The first wa " perspectives. 

that employed multi"llariate 
methods to d . 

s a current practices" model 

eV1se a classification 
parts mirroring the approach in two 

manner in wh' h 1 1C tle judges granted 
amounts. D . ROR and designated cash 

eC1sions were posited 
by reviewing the typical 

the past t d f o e endants within each 
deci~ions assigned in 

of the resulting groupingS--;n 
bail amounts 1 • terms of 

or ikelihood of ROR. 
Although this model of bail 

would embody th guidelines 
e status Suo in court bail policy, 

it would have th 
of enhancing equity e advantages 

or consistency in bail 
decisions, in f 

actually employed . b . sur acing the criteria 
1n a11 decisions . 

, 1n providing reason f 
or deviations from 
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the suggested decisions, and in providing an evaluative frame~vork for future 

feedback relating to the performance of defendants within each class in 

terms of FTAs and rearrests. 

A second model viewed the bail task as predictive in nature and classified 

defendants using an actuarial grid generated by empirical analysis of factors 

related to FTAs and rearrests of defendants on pretrial release. Using a 

simple format judges would be able to base decisions on assessments of risk. 

If adopted, the actuarial guidelines model would result in a radical departure 

from traditional decision practices--when factors reflecting "current practices" 

(how bail is decided) were contrasted with factors predictive of flight and 

crime (how bail ought to be decided if prediction is the only aim), little 

correspondence was detected. The potential issues associated with moving to 

a purely predictive decision fr[lJJlework were discussed by the judges and,. al

though there was great interest in the predictive analyses, there ~vas a 

reluctance to embrace a highly statistical approach. 

The third guidelines model combined themes from the "current practices" 

and the "actuarial" models. This model, the one selected for experimentation, 

incorporated two dimensions--charge severity (drawn from analysis of current 

practices) and risk--to form a 15 category (severity) by 5 category (risk) 

decision grid of 75 defendant categories. The charge severity dimension was 

derived from multivariate analysis of the ranking of offenses by Municipal 

Court judges in their bail decisions. It was included in the "combined" 

model to temper the actuarial perspective. More specifically, it was felt 

that although over-reliance on charge in bail has been a highly criticized 

practice, charge severity could add a"relative-cost" dimension to the guidelines: 
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judges asserted, for example, that the possible errors associated with 

deciding bail for a low risk rape defendant were qualitatively different than 

for a high risk numbers runner. The risk dimension was offered a means for 

scoring defendants according to factors associated with flight and/or crime 

on release. Although several risk classifications were developed--based on 

failure to appear only, on rearrest only, on serious rearrest only--the 

judges expressed a preference for a scheme charting the probability of failure 
I 

on pretrial release taken generally (either FTA or rearrest).24 

Establishing Decision Ranges 

Following the parallels offered by parole and sentencing guidelines 

(Gottfredson, Wilkins and Hoffman, 1978), a central task was to establish 

suggested decisions within each of the 75 defendant categories in the guide-

lines grid. Several kinds of data were considered in carrying out this 

task: First, trre use of ROR and cash bail for defendants in each of the 75 

charge/risk categories was summarized; as a point of departure, three pre-

sumptive decision "zones" of grid categories were posited, one in which ROR 

was the most common 'decision in the past, one in which cash bail was the most 

common option, and one in ~vhich either ROR or very low chas bail was common 

(a no-presumption, middle zone). To determine suggested cash bail amounts, 

interquartile ranges were calculated. Second, other data relating to the 

relative rates of detention, FTAs and rearrests for each defendant category 

were studied to modify the posited decision ranges. After discussion with 

the committee of judges and several revisions, a guidelines matrix 1-.TaS 

devised with suggested decisions resembling those in Figure 1. 

True to the guidelines ideal, the resulting decision framework was 

designed to be consulted in a majority of cases. When judges disagreed 

with the suggested decision, they would select a decision outside of the 

" 
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itOR- ROR- - $.500- $800- $800--$1,SOO $1,.500 - $1,.500 , $2,500 $3,000 ............... ............... 
$800- $800- $1,oo~ . $1,000- $1,500-
$3,000 $3,000 S3,OOO $5,000 $5,000 

$1,000- $1,000- $1,000- $1,000- $1,500-
$3,000 $3,000 $3,000 .$.5,000 $.5,000 

52,00:;" . S2,OOO- $2,060- . • • $2,500- 53,0::0-
• 1 ,,, • .. ' 

$7,.500 $7,500 $7,500 $7,500 $10,oeO 
....... , 

, .. 
'1 ""~'"'' ~I """ ''''''~ I" ",1""1, I 

", Judicial' 0 Financial 
I' Decision: 0 ROR (amount) . $_--,-~~ _. 

'"'''',1'''',,1'',1,''''' , o IF .fJ=:CIS~roN DE:-AE;.TS ,FF.:J •• : GUI!JELUiES, ·P,E.:l.SON(S)·: 
CJ High procability that prosecution will be withdrawn 
o High pre-bati ti::;r of cer:.viction 0 Low probability of 
Cl Defer-cur.t's d~~~anor in court roan (J Sponsor presenc at 
[J Defendant's physical or mencal health () Defendan~s history 
[J Defendant's relationship to complaining witness' 
[J To cause guardian to be info~ed'of d9fendanc's arrest 
[J Defenddnt poses s~ecific threat ~o witness or victim 
o Presence of warran ts I del:ainers, or '(/anted cards 
[J Other (explain): 

, . 

conviction 
hearing 
of court apFearar.c~ 

·Decision by ______________________________________________________ _ 
oJ. 

j) 

I • CHARGE SEVERITY LEVELS: 
L-8 corruption of Hinors 18-3125 Hl 

~I!vel Charge Descrietion StatutI! Grade -l-8 Theft (also H3,2,F3) (excc~~ §3~29) 18-3921-32 Hl _ ...... - . L-8 Retail Theft (also H2,F3) 18-3929 Hl 
t-l LOTTERIES (& fnclud. offenses) 18,·5512 141 L-8 False Alarms Agenties of Pub. Safety 18-4905 Hl 
L-J Gamblfng (Devfces & fncluded) 18··5513 141 L-8 Incest 18-430Z III 

. ., 
L-I Poolsl!llfng and Bookmaking 18-5514 'Hl L-8 Promoting Prostitution lB·5902 F3 
L-l Viols. Ho Fault Insur. Act ,40-1009-601-3 H3* l-8 VIOLATIONS OF UNIFORM FIRE.~RMS ACT 18·6103-17 Hl 
L-l Lfquor Code Violatfons 47-4-491-3 H3. l-8 Remova1/Fals. of ID-Fraucl. Int~nt 75· 7102 HI 
L-I Cigarette Tax Act Violatfons 72-3169-901-8 H3. l-S Hl Off's Not Incl'd (Non-Prop.) N/A Hl 
L-l Hfscel. H3 Vfols. (not 118 fn code) H/A H3 L-8 Hl Off's Not Incl'd (Prop. Off's) II/A Hl 

L-2 Disorderly Conduct 18-5503 H3 L-9 Arson - Endangerfng Prop: (a1~0 Fl) 18-3301 F2 
L-2 DRIVING UNDER INFL. ALCOHOl/DRUGS 75-3731 H3 L-9 Attempted Bur~lary 18·351)2 'F2 

HZ 
l-9 Forgery -- Honey, Securitfes, Stamps 18-4101 F2-3 L-3 Resfstfng Arrest 18-5104 L-9 F2 Off's Not Otherwise Inc1'd NIA F2 

L-4 Prostftution 18-5902 H3 L-l0 Riskin1' Catastrophe (also Fl) 18-3302 F3·2 
L-4 I POSS. MARIJUANA OR OANG. DRUGS Title 35 143· -'_ l-10 THEFT also H3.2,ll (except j 3929) 18-3921-32 F3 
L-S Sim. Ass.-Hutual Fight(also H2) 18-2701 H3 L-l0 Retail Theft (also ~2.1) 18-3929 F3 
L-5 Crim. Hisch.->SSOO <SIOOO (also H2) 18-3304 H3 L-IO Bribery in Officia1/Polit. Matters 16-4701 F3 
1:-5 Crim. Tresp.-DeffantTresp. (also F2) 18-3503 H3 L·10 Threats/Imp. Infl. Off./Pol. Hatters 18-471)2 F3 
L-5 Theft (al~o H2,l,F3) 18-3921-32 H3 L-IO Perjury 18-4902 F3 
L-5 Unswo\'n Fals~fication to Authorfties 18·4904 H3 l-10 Wi tness or Informant Take 8ribe 18·4909 F3 
L-S False Rept. to Law Enf. (also HZ) 18-4906 H3 . L-10 Tamp. Pub. Record-Int. Defr./lnjure 18-4911 F3 
L-5 Lof tel'fng 18-5506 M3 l-lO Hind. Appren./Prosec.·F1 & F2 Off's 18·51'15 F3 
L-S Sale or Illegal Use of Solvents 18-7303 H3 l-II) Escape -- Fad1., Fe1., etc. (also M2) 18-5121 F3 
L-S POSSe OF SYNTHETIC/NARCOTIC DRUGS TItle 35 H3· _ l-10 Riot 18-5501 F3 
L-S Duty to Stop, HQtor Vehicle Accident 75-3742 /U- L-10 Sexual Abuse 18·6312 F3-2 
L-S H3 Off's Not Incl'd (Non-Prop.) N/A H3 L-ll) SALE OF MARIJUAIlA OR DMIGERCLIS DRUGS iitle 35 F3-
L-S H3 Off's HQ~ Incl'~ (Property Off';) N/A H3 L-ll) MAIIUF./DELlV. "ARIJ. O~ DANG. DRUGS Title 35 1012-

HZ 
L·10 F3 Off's Not Otherwise Inc1'd IliA F3 --:::'" L-6 Lfabi1fty For Cond~ct of Another 18-0306 

L-6 SIH. ASS.-Not ~?Jt. Fight (also H3) 18-2701 H2 L-ll Manuf./Deliv. of SJnt~etic Drugs Title 35 H2· 
L-6 Reckless EndangET'i'>l!rlt 18-2705 H2 L-ll MANUF ./DCLlV. OF IIARCOTl C DR~r,S Title 35 /11· -
L-6 Propulsion of Kis511es ~tQ Roadway 19-2707 HZ 
L-6 Interference With Custody of Chile! 18-2904 HZ L-12 BURGLARY 18-3502 F1 
L-ti Voluntary DeYiate Sexual Intercourse 18-3124 HZ 
L-G Indecent Assault 18-3126 HZ l-13 ATTEMPTED MURDER 18·2502 F2 
L-6 Indecent Exposure 18-3127 H2 L-13 Voluntary Hanslaughter 18-2503 F2 
L-6 Crim. Hisch.-Over $1000 (also H3) 18-3304 H2 l-13 AGGRAVATED ASSAULT 18·2702 F2 
L-6 Bad Chec~s -- Over S200 18-411)5 HZ L-13 Assault by Prisoner 18·2703 F2 
L-G Hisuse of Credit Cards -$50-$500 18-4106 H2 
L-ti Endanger Welfare of Children 18-4304 H2 L·14 Attempted Kianappi~; 18-2901 F2 
L-ti Fi1se Rept. to Law Enf. (also HJ) 18-4906 H2 L-14 Attempted Rape 18-3121 F2 
L-6 Tamper With w.tness or Informant 18-4907 'HZ L-14 Statutory Rape 18-3122 F2 
L-ti Obstructing Adrnini~tratlQn of Law 18-5101 H2 L-14 Att. Invol. Dey. Sexual Intercourse 18-3123 F2 
L-6 Escape (also F3) 18-5121 H2 L-14 Robbery (also F2,1) 18-370) FJ 
L-ti Failure to Disperse 18-5502 HZ L-14 Robbery (also n.l) 18·3701 F2 
L-e Cruel ty to Animals 18-5511 H2 L-14 Sale of SynthetIC Druas Title 35 F3· 
L-ti HZ Off's Not Incl'd INao-prop.) N/A H2 L-14 ' SALE OF IlARCOTIC DRUGS Title 35 F2-
L-ti H2 Off's Not Incl'd Prop. Off's) N/A HZ 

L-15 Hurder 18-2502 F1 
L-7 Crim. Tresp.-B1dgs/Occup (also H3) 18·3503 F2 L-15 Kidnapolng la·:.!91J1 Fl 
L-7 THEFT (also H3,I,F3) (except 13929) 18-3921-32' H2 L-15 RAPE 18-3/21 F1 
L-7 Rl!tafl Theft (also Hl,F3) 18-3929 H2 L-15 lnvol. Dev. Sexual Intercourse 18-31Z3 F1 

L-15 Arson (also F2) 18-J3rJl F1 
L-8 POSSESSING lIiSiRl!MEIfTS OF CRIHE 18-0907 Hl L-15 Cdusing A Catastropne lB-3302 F1 

.L-8 rrohib1ted Offensive Weapons 18-0908 Hl L-15 R08BERY (dlso F3,2) 18·3701 F1 
L·8 involuntary HanSlau~hter 18-2504 III l-15 F1 Off' 5 Not Othenli se Inc I 'd NIA F1 
L-a AGGRAVATED PSSAULT aho F2) 18-2702 Hl 
L-S Terrorfstic Threats 18-2706 HI • the~. offenses dro not grdd~d; ~hey h~ve been .~siqned eqUi~lenc. qr4aes. 

II. PROBABILITY OF FAILURE ON RELEASE: .-
Points: +19 to +13--+12 to +10---+9--+8 to +4-'-' -+3.to -13 

Group I Group II Group III Group IV" Group V 
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guidelines and note reasons explaining the departure. Notation of reasons 

would permit later study and, where necessary, modification of the guidelines. 

The second phase of the research concluded with the development of 

judicial guidelines for bail. Guidelines were viewed as "feasible" in the 

sense that the decisionmakers themselves participated in a collaborative 

research process that resulted in the development and refinement of a pre-

scriptive decision framework for future bail decisions. In many respects, 

the results of this phase of the research were remarkable: the judges had been 

informed quite sincerely, that the process could be terminated at any stage. 

Conceivably, they could have considered the Tesults of the descriptive stage 

and decided then that bail practices were oper~tingabout as well as could 

be expected. Because of the continued interest of the Municipal Court, it 

was agreed to move further into actual use and testing of bail guidelines. 

(This third phas~ of the research was jointly spo~sored by the National Insti~ 

tute of Corrections and the National Institute of Justice.) 

The Guidelines Experiment 

Because of a concern that other innovations in criminal justice (and in 

bail) have proceeded to the implementation stage without appropriate empirical 

testing, it was agreed by the researchers, funders and the Municipal Court 

alike to design implementation as an experiment. The ultimate design of the 

second phase adopted a "pre-post," quasi-experimental approach. The aims of 

the second phase of the research were to examine the effects on bail and de-

tention practices of guidelines. It was felt that mere comparison of results 

of the feasibility study with results of the subsequent study of guidelines 

in use (a single "pre-post" design) would be insufficient to isolate the ef-

fects of guidelines. Changes in bail between the dates of the two samples 

------ ----------~ ---------------------- ------

-17-

could be accounted for by other phenomena--such as court intervention in the 

overcrowded Philadelphia detention facilities. 25 

Thus, in addition to the "pre-post ll des;gn, ~ the quasi-experimental ap-

proach was adopted. Ide 11 th' a y, ~s would have involved randomization of 

defendants to guidelines and normal ba;l d ~ ecision modes. Because of the 

logistical impoRsibility of this procedure, randomization of judges was 

employed as an alternative strategy (in effect: to randomize the use of 

guidelines among defendants). I h t 8 ' d n s or, JU ges were randomly selected to 

use guidelines and 8 were selected to set ba;l;n h 26 ~ ~ t eir normal fashion. 

Decisions and their r It (d ' esu s etent~on, FTA, rearrest) were studied for 

each group. Once a sufficient number of decisions were produced for all 

'd 27 
JU ges and the performance of released defendants was charted, analysis of 

the performance of decisions produced d h un er t e guidelines approach were 

contrasted with decisions produced ;n th d ~ e tra itional fashion, 

Should the results of the axperimental stage (which employed a 

"f' t d f" . l.rs - ra t vers~on of bail guidelines) be vie~ved as promising, a further 

aim of the research would be to make recommendations concerning possible modifi

cations in the guidelines to improve-the;r ~ utility in a future full-scale 

implementation by the court. 0 th 1 n e otler hand, analysis of the experimental 

data could also demonstrate that guidel~nes-type bail decisions were less 

desirable than those produced in the traditional fashion. 

Preliminary Findings: The Promise of Bail Guidelines 

The third phase of the research, analys;s of the 'd 1 ~ gu~ e ines experiment 

in Philadelphia, is presently nearing complet;on. Th h I 
~ oug very pre iminary, a 

number of findings are beginning to emerge. These will be briefly summarized 

before the pr.e trial crime or "danger" issue is addressed more specifically. 



,: 

-18-

1. The Utility of Guidelines - A major question relates to the prac-

ticality of the guidelines approach: Although academically the 

guidelines appear to offer a neat framework, will judges actually 

use them and, if so, will the guidelines serve their practical 

needs? The experience of the last year seems to indicate that 

guidelines are practiceable. Initial results suggest that judges 

may have made decisions. within the suggested ranges roughly 7S.percent 

of the time. In the other instances, reasons were freely noted 

for the most part. Study of problems associated with the use of 

agreed upon. 

of the guidelines decision process, if i.ts desirability is eventually 

guidelines during the first year should serve to improve the functioning 

2. Equitable Decisions: It has been difficult to analyze the equity 

of bail decisions formerly. chiefly because of the debate over the 

proper goals or bail and the criteria by which judges should be 

guided. Thus, to determine in an equal-protection sense whether 

similarly situated defendants are treated similarly was nearly im-

Possible; it depended on definitions for which little consensus 

existed. In one sense, the development of guidelines established 

a framework through which the ~ssue of equity could begin to be ad-

dressed--using definitions and criteria explicitly agreed upon by 

the appropriate officials. Because this debate was held and the 

guidelines were implemented, it became pOSS'ib·~~. to study the equity of bail 

decisions--whether'similar defendants were fre~ted comparably--in a pur-

poseful fashion. To the extent that guidelines were followed, equitable 

treatment of defendants at bail was enhanced.'-AnalYSis contrasting the 

consistency of gui~e,lines decisions with tho::.~, produced in the tra'diticinal 

fashion will shed further light on this question 

. p 
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3. VisibilitY/Rationality: The fact that judges can use a guidelines 

framework that is the result of empirical research as well as policy 

debate suggests that the normally murky bail process can move 

several steps further into the light. The basis of decisionmaking, 

though not cast in concrete, can be known and debated. The ap

propriateness of the guidelines can be gauged through study of 

exceptions taken (and the r~asons given) as well as by the rates of 

detention, FTA and rearrest within specified categories of defendants. 

The system does seem, therefore, to offer a more visible approach and one 

that is designed to respond rationally to the nature of the bail decision. 

4. Effectiveness: For bail practices to be effective, they should result 

in the maximum use of pretrial release and mini~um use of pretrial 

detention possible while at the same time assuring that defendants 

rarely fail to attend court proceedings and/or become rearrested for 

crimes committed during the pretrial period. If the Philadelphia 

judges had adopted the purely actuarial model for testing, 

a major test of the effect:Lveness of guidelines would be to improve 

the rates of FTA and pretri~l crime noticeably over what is achieved 

by traditional (control) bail practices. Because the risk dimension 

was counterbalanced by the severity dimension in the design, this 

cannot be viewed as a c earcut es. 1 t t 28 De·'p',-.en'd,·.i,n.g·on,how comfortable 

judges have been during the last year in relying on risk information, 

some improvement in predictive effectiveness could result from use 

of guidelines. At the l~ast, FTA rates and rearrest rates should not 

be worse than under "control" judges. Preliminary analysis appears 

to show that FTA and rearrest rates where at least no higher under 
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The guidelines (though rear!est rates may have been very slightly lower). 

analysis in this area is still quite tenta"t:ive and discussions with judges 

seems to indicate that, although the risk classification serving as one 

guidelines dimension' ranks prospective failures,. among defendants grQl.lps 

well,29 judges m~y not have fully und,~rsto6d. i~~ P?tention usefulness. 

Improvement of Bail Practices Using Guidelines 

Problems associated with American bail practices have been compl~x, 

defying simple or single issue approaches. Briefly characterized, the bail 

, th d f' ition of its goals and this has stage has experienced controversy ~n e e ~n 

translated into confusion or outright abuse in actual practice. The criteria 

relied on in pursuit of the goals (principally charge and prior record) have 

been criticized on theoretical and empirical grounds: their relationship to 

the goals of the bail decision have been called into question. Worse, perhaps, 

is the fact that legal sources (such as statutes, constitutions, rules of pro

cedure and case law) in many states have little to say on the subject--although 

in some instances uselessly long lists of suggested bail criteria are provided 

(Goldkamp, 1979). 

Bail decisions in practice have been characterized as inconsistent, dis-

criminatory, inequitable and, even idiosyncratic. As this research has shown, 

this is partly unavoidable even in a progressive jurisdiction given the nature 

of the task. By implication, the use of pretrial detention that results is in 

part thematic but is greatly improvisational as well. Detention policy is, 

thus, sub rosa, apparently unplanned and, largely ad hoc. The allocation 

of pretrial release can be similarly understood. Rates of absconding and pretrial 

crime are partly artifacts of implicit bail decision policy and partly 

happenstance--depending on the collective predictive abilities of judges. Rates 

of crime committed by released defendants may be low, however, mostly because 
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they are by their nature unlikely to occ t b 
ur, no ecause judges have fine-tuned 

their selectivety and have become skilled at spotting dangerous defendants. 

Most defendants simply will not abscond or' find themselves rearrested for 

new crimes. 
In jurisdictions where failure rates appear to be admirably low, 

it is unlikely to be the result of the pursuit of a known policy. As one 

Philadelphia judge comqlented durin. g this res', earch, "ba;l . 
~ ~s a seat-of-the-pants 

decision." 

Does the guidelines approach offer prom;se f 
~ or improving the performance 

of the bail task? 
If the dilemma~ of bail are viewed together, the response 

to this _query is, cautiou·sly affirmative. A major. hypothesis u?derlying, the 

development and experim,entation with bail guidelines is that the guidelines 

approach offers a broad-based vehicle by which the practice and results of 

bail may be notably improved. A tl 
pparen y, progress can be achieved through 

guidelines on a number of fronts.' 1) th 
e controversy concerning the goals of 

bail can be addressed openly (the Philadelphia judges incorporated a risk 

dimension predictive of risk of flight as ~yell as of risk of crime after 

study and lengthy debate); 2) the c~iteria for evaluating defendants can be 

articulated and built into a simple dec;s;on framework h 
• • t at is, remarkably for 

bail, explicit (it is thus possible to debate criteria or to take exception to 

the guidelines for specific reasons); 3) the consequences of bail decisions 

can be examined (judges can learn how often defendants . h 
w~t in given categories 

are released or detained, and, when released, how well they perform); 4) the 

guidelines can be changed to accomodate lessons from empirical study or ob

jections based on policy concerns. In th 
ese respects, guidelines could represent 

a substantial advance in the art of bail. R 1 
esu ts of preliminary empirical 

analysis and observation of their use over the last year suggests that these 

advantages can, in fact, be derived. 
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Hore specifically, can guidelines improve the ability of judges to discern 

defendants likely to be dangerous? Although it has been argued above that 

progress in bail must be grounded in the understanding of a nexus of difficult 

issues and not merely on the basis of a single issue, the answ·er to this question 

could be "yes, eventually." The guidelines model explored in the Philadelphia 

experiment was not designed a~clusively as an aid to prediction generally or to pre-

diction of dangerous defendants in particular, although the judges desired to have 

actuarial data incorporated. Rather they were designed as a multi-purpose 

tool. Yet, included is a means for assessing and addressing the problem of 

pretrial crime or defendant danger. 

It may not be misguided to characterize traditional bail practices as 

largely motivated by the hidden agenda of danger. More correctly, judges may 

easily isolate the "angels" among defendants and perhaps as well the obvious 

"devils. II But, in general, when decisions involve defendants other than the 

best risks, judges worry about potential dangerousnes·s:· Resort to cash bail 

may be a sign that the danger agenda is being weighed by the judge. The ap-

proach taken by judges to guard against release of dangerous defendants is, 

upon examination, quite like that taken by legislatures attempting to formulate 

preventive detention legislation: they think in terms of the seriousness of 

the alleged offense. Legislatures in s~atutes and judges in their personal 

policie~ may' simplistically view certain offenses (and prior offenses) as worthy of a 

high bailor detention response. 

The guidelines framework allows for consideration of the danger issue 

(should the judges agree that it is an appropriate bail concern) from within 

a reasonable framework. In a first version of guidelines, a goal would be to 

30 
produce feedback in specific categories relating to rearrest of defendants 

on release. Thus, an evoluti·onary or step-by-step tuning approach can be 

p 
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effected to address the problem of pretrial crime. Specific categories may be 

isolated for possible alternative bail approaches where it is felt that crime 

on release is a problem. 

A Tool for Jail Overcrowding? 

The guidelines approach may offer major progress as a conceptual framework 

for the evaluation of the prcictice of .bail by permitting open consideration 

of the goals, criteria' and consequences of bail practices. It may also provide 

a useful frame~ork for assessment of jail overcrowding in jurisdictions where 

overcrmolding is ostensibly linked to bail practices. If part of the difficulty 

in proposing population reduction strategies stems from the need to know who 

"should" be in jail and who should not be, keys to such a diagnosis may lie 

in bail guidelines. Certainly, it is hard to gauge the extent to ~olhich over

crowding is due to inappropriate detention if the goals and criteria guiding 

bail are uncertain or debatable. Although guidelines do not provide a definitive 

answer to these questions, they do reflect the results of policy debate by 

judges in one jurisdiction (who after all are responsible for the bail and 

detention decision). 

If that group of judges has determined that risk and charge severity are 

dimensions on which bail practices should be grounded, then it may make sense 

to employ these concerns as a framework-by which to evaluate the appropriateness 

of detention. If many nonseriously charged, low risk defendants are found for 

whom ROR would have been the presumed decision under guidelines, then it could 

be argued that this group of defendants should be released expeditiously. If, 

on the other hand, it is learned that most detainees fall into very high severity 

and very poor risk categories with the guidelines scheme, other conclusions 

about overcrowding may be drawn. 
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Questions Facing the Use of Bail Guidelines 

Viewing guidelines as a ec~s~on d " aid likely to enhance the equitable 

treatment of defendants, increase the effectiveness of bail practices and to 

make bail more visible and, arguably at least, more rational may not be an 

unreasonable position to ta e. k In all of these areas, preliminary analyses 

Y~t, serious questions will need to be suggest, the promise may be great. 

addressed as implementation continues in Philadelphia. Several are briefly 

summarized by way of conclusion: 

1. The perils of prediction: Guidelines were not designed to be a 

system of preventive detention. Unlike practices in Canada where 

the custody decision is made directly, detention in ~he United 

2. 

States results indirectly from the bail decision. The focus of 

guidelines, thus, has been on the decision. To the extent that a 

predictive thrust has been added to the decision framework under 

the respectability of empirical research, however, great care must 

be taken to monitor and consider the errors known to be likely 

under predictive schemes. 

Guidelines is a "rationale oman" model: What has traditionally been a 

, d' , 1 task w;ll now be treated as eminently highly subjective JU ~c~a ~ 

d 1 · The debate over goals, the articulation rational under gui e ~nes. 

of decision criteria and the concept of feedback and ongoing modifica

tion of the guidelines appeals to the "rational man" model of 

decision-making behavior. Care should be taken to determine the 

I , i . human terms or perextent to which this approach is unrea ~st c ~n 

ceived as technocratic. Guidelines, it should be agreed, were never 

intended to bring back the days of the "bail schedule." 

-------... -----~~-~~~-.--
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3. Pretrial crime apd FTAs: ~10nitoring the occurrence of misconduct by 

defendants on pretrial release may be accomplished in a more 

systematic fashion under guidelines. Yet, the overall approach has 

been based on concern for several critical issues. Caution will be 

required when major adjustments to guidelines are considered that 

are based on single-issue concerns, such as danger. 

4. Jail populations: Guidelines may provide a useful framework for 

the assessment of overcrowding in detention facilities. On the 

other hand, poorly designed or inappropriately transformed guide-

lines may add to rather than subtract from jail problems. 

5. Safeguards: Because of their implications for detention--that is, 

faced by any system continuing the use of cash bail--establishment of 

corrective safeguards ought to be examined, such as expedited 

processing of defendancs who are detained and hearings to revie~., 

the status and appropriateness of those in detention. 

In short, many lessons by now have been learned about the unintended 

consequences of criminal justice reforms. The experimental approach to the 

guidelines research was designed to STlrface 
the most obvious problems. Yet, 

further use of guidelines may generate "side-effects" in becoming routine that 

have not been foreseen. Only careful ongoing observation and evaluation can 

help reduce the prospects of such unplanned developments. 
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Notes 

1See the proposed Criminal Code Reform Act of 1981, S.1630 and also 
S.1554 which proposes specific preventive detention measures. 

2Neb . Canst. Art. I §9 (1978). Many other examples of recent changes in state 
bail laws could have been cited as well. 

\1ich. Const. Art. I §15 (1978). 

4 D.C. Code §§23: 1321-1332. 

-. 5342 U.S. 524 (1952). 

6 See, for example, Pound and Frankfurter (1922), Beeley (1927), Foote 
(1954; 1965a; 1965b), Freed and Wa1d (1964), Goldfarb (1967). 

7See Chapter 1 of the ~ep~rt of the Bail 'Decisionmaking Project 
(Goldkamp, Gottfredson and Mitchell-Herzfeld; 1981) and Goldkamp (1980a) 
for a more detailed discussion of these issues. The discussion presented 
here is necessa~ily short and, therefore, inadequate to convey the full 
complexity of the difficult issues that have been raised in the last 
decades concerning bail and pretrial detention in the United States. 

8For a discussion of equal protection issues raised by bail and detention 
practices and of disparity in bail decisionmaking, see Goldkamp (1979). 

9See , for example, Foote (1965a); Harvard Law Review (1966); Fabricant 
(1969); Tribe (1970); Borman (1970); Ervin (1971). 

~OAn assumption of the Vera reform approach was that use of defendants' 
community ties would provide a more appropriate criterion in assessing 
defendent risk that the traditional judicial practice that relied almost 
exclusively on the seriousness of the charged offense and, to a lesser 
extent, the prior record of convictions (see Freed and Wald, 1964; 
Schaffer, 1970). Research attempting to discern correlates of FTA and 
rearrest has not generally supported the assumption that community ties 
serve as more powerful predictors than the traditional bail criteria 
(Go1dkamp, 1979). 

III d . b'l' . d' . £ h h b '1 . n epos1t a1 Jur1S 1ct10ns, a percentum 0 t e cas a1 amount 1S 
deposited with the court (rather than with a bondsman) to be refunded to 
the defendant upon attendance at all required proceedings. See Thl:>mas 
(1976); NAPSA (1978). 

l2Conditional release was devised to foster the release of higher risk 
defendants, those not awarded ROR outright, on the basis of presenting 
a plan--such as drug treatment, vocational training, education or other 
probation-like conditions--to persuade the judge that with added 
constraints given defendants could be returned to the community before 
trial (Thomas, 1976; NAP SA , 1978) . 

.. 

D 

[) 

l3See specifically, 18 U.S.C.A. 3l46(a). 
See generally, 18 U.S.C.A. 3146-3152. 
Goldkamp (1979). 

For a discussion of the Act, see 

14 18 U.S.C.A. 3147. 

15 4 18 U.S.C.A. 31 8. 

l6See the forthcoming report for a description of criminal justice procedures 
at the study site (Goldkamp, Gottfredson and Mitche1~Herzfe1d, 1981). 

l7For a detailed description of the method, see the report (Goldkamp, 
Gottfredson and Mitchell-Herzfeld, 1981). 

l8See the recurring debate over preventive detention for example, ~1itchell 
(1969), Hess (1971), and Ervin (1971), Foote (1965a), Tribe (1970). 

19see Goldkamp (1979) for a review of criteria for bail decisions contained 

in state statutes. 

20For the purpose of analysis, the bail decision was viewed as.a bifurcated 
process. In the first step, the judge considers the appro~r:ateness o~ 
of ROR (yes or no). If ROR is not awarded, the record dec1s10n stage 1S the 
selection of an amount of cash bail. See the report (G~ldkam~, Goctfr:dson 
and Mitchell-Herzfeld, (1981) and Goldkamp (1979) for d1scuss10n of th1s 
analytic approach. 

2lAs noted in the report, Philadelphia was selected partly beca~se it 
represented pretrial practices at perhaps their best, not the1r worst. 
The rationale for studying a reformed jurisdiction w~s so th~t an up-to
date assessment of issues that continued to beset ba1l pr~ct1ces could 
occur rather than rediscovery of the early lessons of ba11 reform. , .-

22APproximately, 76 percent of the 4,800 defendant samples were released 
within 24 hours of the initial bail decision. As many as 90 percent, 
however, eventually secured release .. 

23l1Serious" crimes were defined here as manufacture, sale, delivery 
aggravated assault, burglary, rape, robbery, mansalughter, murder 
kidnapping. See the report for a more detailed discussion. 

of drugs, 
and 

24See the discussion of the development of the "combined" guidelines model 
in the report (Goldkamp eta1., 1981). 

25 In fact an overcrowding suit, Jackson v. Hendrick (Philadelphia Court of 
Common ~leas, No. 2347 (1971», has been ac ti ve in Phil.adelphia for a . 
decade. Among the consent decrees produced by that sU1t were populat10n 
reduction measures focusing on bail. 
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POTENTIAL VALUE OF INCREASED 

SELECTIVITY IN PRETRIAL DETENTION DECISIONS 

One of the issues under consideration by the Project on Public Danger, 

Dangerous Offenders and the Criminal Justice System is whether public 

danger could be reduced significantly through changes in current pretrial 

release ("bail") practices. To assist in analysis of this issue, this 

paper addresses four questions: 

• How significant is crime committed by people who a're 
out on ba i 1 i 11 the overall crime problem of a city? 

• What criteria are now being used in making pretrial 
release decisions? 

• What are the characteristics of persons detained 
until trial, as compared with those of defendants 
released before trial? 

• How much would crime on bail be likely to decrease 
(and jail populations to increase) if the current 
standards for pretrial release became more stringent? 

Unless otherwise stated, the data used to consider these questions 

were developed as part of a National Evaluation of Pretrial Release. A 

major component of this study, funded by the National Institute of Justice, 

analyzed release practices and outcomes (e.g., release, failure-to7appear 

and pretrial arrest rates) in eight jurisdictions located throughout the 

country.l In each site a random sample of all defendants arrested over 

approximately a one-year time period (roughly calendar year 1977) was 

selected for study. Existing records were uSed to obtain information 

covering the period from arrest to final case disposition and sentencing. 

-1-
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How Significant Is IICrime on BaiP in the Overall Crime Problem of a City? 

A precise estimate of the significance of crime on bail in the over-

all crime problem of a city cannot be derived, becouse no one knows who 

committed the crimes not cleared by arrests. Although a rough estimate 

of the importance of crime on bail cnn be developed from data on arrests, 

jurisdictions often do not record or compile information concerning whether 

defendants had pending cases at the time of arrest. Thus, even estimates 

based on arrests are available for' only a few sites. Table 1 'summarizes 

this information. 

As shown in Table 1, the highest percentage of defendants with 

pending cases at arrest was found in !4ashington, D.C., where 14.1% of the 

defendants arraigned in 1974 had a pending case. The percentage for defen

dants charged with felonies was higher, at 17.3%. For the remaining five 

sites, estimates were below 10% for three of them (Tucson, Arizona; Miami, 

Florida; and Philadelphia, Pennsylvania). Estimates for the other two 

sites were 13.9% for San Jose, Ca1ifornia, and 11.3% for Louisville, Ken-

tucky, both considered underestimates. 

Thus, based on the very limited and poor information available, it 

appears that IIcrime on bail ll accounts for no more than 10% to 15% of all 

crime (as measured by arrests) in most major urban areas. There is, as 

one might expect in a large and diverse country, considerable variation 

't 2 across S1 es. It is unlikely, however, based on available evidence, that 

crime on bail accounts for less than 7% of all crime in any major city. 

Thus, 7% can be considered a lower bound, with most sites likely to fall 

in the 10%-15% range. An upper bound of 20% of all crime is probably a 

reasonable estimate of the maximum extent of crime on bail in a major city. 

·~-~------

. . 

TABLE 1. Estimates of the Percentage of 
Defendants With Pending Cases When Arrested 

--~~-.-~ ---

Site Sampl~ 
Percentage of Defendants With 
Pending Cases When Arrested 

l'iashington, D.C. 

Washington, D.C. 

Tucson, Arizona 

Tucson, Arizona 

San Jose, California 

Louisville, Kentucky 

Illiami, Florida 

Philadelphia, 
Pennsylvania 

442 defendants randomly 
selected from 1977 arrests 

Defendants arraigned in D.C. 
Superior Court in 1974: 

Felony charges (n=4631) 
Misdemeano~ charges (n=6249) 
All charges (n=10,880) 

409 defendants, randomly 
selected from 1977 arrests 

2,610 felony defendants inter
viewed by pretrial release 
program, Oct. 1974-May 1975 

370 defendants, randomly 
selected from arrests from 
Dec. 1977 to t'lay 1978 

435 defendants, randomly 
selected from 1977 arrests 

427 defendants, randomly 
selected from felony arrests 
from Jan.-June 1978 

Approximately 3600 defendants 
selected to be representative 
of about 8300 defendants appear 
ing at preliminary arraignment 
in August-November 1975. 

17. 3%~ 
11 .7%b 
14.1 % 

a 13.9% 

d 7.6% 

aData from National Evaluation of Pretrial Release; the percentage shown probably 
understates the true percentage of defendants with pending cases when arrested, 
because of inaccuracies in the data sources used for this information. 

b Jeffrey A. Roth and Paul B. ~Ji ce, IIPretri a 1 Release and r-li sconduct in the Di stri ct 
of Columbia,1I a publication of the Institute for Law and Social Research (INSLAW), 
Washington, D.C., April 1980. 
c Annual Report for the Correctional Volunteer Center, Pima County Superior Court, 
1975-1976. 
d John S. Goldkamp, Bail Decisionmaking and the Role of Pretrial Detention in American 
Justice, Research Report Draft, Utilization of Criminal Justice Statistics Project, 
Criminal Justice Research Center, Albany, N.Y., 1977. 

-3-
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What can be concluded from these data? First, the data available 

for considering this question are quite poor; thus the findings must be 

considered suggestive, rather than definitive. Second, the extent of 

crime on bail seems to be much less than is popularly assumed. Media 

accounts often suggest that crime on bail is a predominant contributor 

to crime as a whole. Existing data, though poor, consistently suggest 

othenli se. 3 

What Criteria Are Now Being Used in Making Pretrial Release Decisions? 

Pretrial release decisions may be made at several points after 

arrest. For exampl e: 

• The arresting officer may release the defendant 
in the field or at the stationhouse after booking. 
Such IIcitation ll releases are usually made only 
for defendants charged with relatively minor 
crimes. 

• In jurisdictions that have bond schedules, a 
defendant may be released at any time after 
booking by posting (or, more commonly, arranging 
for a bondsman to post) the amount of the bond 
shown for the offense charged. 

• Defendants who are not released through these 
mechanisms are usually brought before a judge or 
other court magistrate (e.g., bail commissioner) 
within a few hours for a determination of release 
conditions. In many major cities this is the 
primary means by which release conditions are set. 
Often, judges are assisted in making release deci
sions by pretrial release programs, which typically 
interview defendants, verify the information pro
vided, prepare reports on individual defendants 
for the court and in many cases make release 
recommendations. 

Although a defendant can be released at different processing points and 

through the actions of various persons, the decisions with the greatest 

overall impact are those made by pretrial release programs and judges. 

These are considered below. 

.. 
-5-

Most pretrial release programs assess defendants in terms of two 

broad types of factors: community ties and prior criminal justice system 

involvement. Depending on the program, this assessment occurs objectively 

(usually through use of a point system), subjectively (with much inter

viewer discretion), or through a combination of objective an~ subjective 
4 

approaches. Table 2 presents the results of a survey, conducted by The 

Pretrial Services Resource Center, of 117 programs' criteria used to 

assess defendants: As shown, the most frequently used criteria are resi

dence (i.e., local address, length of time in community and length of time 

at curr-::.,, address), employment/education/training status, and prior 

convictions; more than five-sixths of all programs used each of these 

criteria. Other common criteria, used by more than half the programs, 

are living arrangements (with whom), number of prior arrests, number of 

prior convictions for felonies and ownership of property in the community . 

Al though programs use many of the same ct'iteria to assess defendants, 

the weighting (either explicit or implicit) of these factors varies con

siderably across programs. For example, prior convictions can deduct a 

maximum of 67% of the total points needed for an own recognizance release 

recommendation in Baltimore, ~laryland, while the comparable figure for 

San Jose, California, is 20%. Appendix A provides the point systems used 

in four sites included in the National Evaluation of Pretrial Release, 

along with a brief comparative analysis of those point systems. 

Aside from rating defendants they interview, programs affect the pre

trial release process through their decisions about which defendants to 

interview. Many programs exclude a variety of defendants from eligibility 

for program interviews. As indicated in Table 3, the most common type of 
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TABLE 2. 

Criteria Included in Interviews by 
Programs as Part of Assessment of Defendant 

(Based on Responses from 117 Programs) 

Criteri a 

Community Ties 

Loca 1 address 
Length of time in community 
Length of time at current addrp.ss 
Living arrangements (wtth whom~ 
Employment/education/training rtatus 
Ownershi p of property in commur. ity 
Possession of telephone 
Someone expected to accompany defen

dant at arraignment 

Pri or Record 

Prior arrests 
Prior convictions (any type) 
Prior convictions (felony only) 
Prior failure to appear 

Other 

Income level or public assistance 
status 

Excess use of drugs/alcohol 
~li sce 11 aneous 

No. of 
Pl"ograms 

111 
108 

99 
87 

107 
59 
31 

23 

78 
101 
66 

7 

50 
9 
7 

Percentage 
of Programs 

94. 9?~ 
92.3% 
84.6% 
74.4% 
91.5% 
50.4% 
26.5% 

19.6% 

66.7% 
86.3% 
56.4% 

6.0% 

42.7% 
7.7% 
6. O~~ 

Source: Donald E. Pryor, Program Practices: Release, forthcoming publication of the 
Pretrial Services Resource Center, Washington, D.C. 
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TABLE 3 

Reasons for Programs Automatically Excluding 
Pretrial Defendants from Being Intervie\,/ed 

(Based on Responses from 119 Programs) 

r------ No. of Percentage of 

~ Type of _E_XC_l_U_s_i_o_ns ____________ ~f_-pr-o-g-r-a-m-s -J:-_p_ro_g_r_a_m_s_--I 

i Charge 

All misdemeanors 
All misdemeanors plus other specific charges 
All felonies 
All felonies plus other specific charges 
Miscellaneous specific charges * 

Pri or Record 

Warrant/detainer from another jurisdiction 
Outstanding warrant from same jurisdiction 
On proba~ion, parole or pretrial release 
Prior record of failure to appear 
Prior record of rearrest on release 
Prior arrest or conviction record 

Community Ties 

No local address 

Other 

Suspected mental/emotional problems 
Hi sce 11 aneous 
Program intervlews, only upon request, after 

initial release decision, etc. 

10 
1 
2 
2 

44 

38 
16 
11 
6 
3 
6 

6 

2 
6 

7 

8.4% 
0.8% 
1. 7% 
1. 7% 

37.0% 

31.9% 
1.3.4% 

9.2% 
5.0% 
2.5% 
5.0% 

5.0% 

1. 7% 
5.0% 

5.9% 

.. 

I 
I 

"-----------------------------------'--------'-----------.!. 

* Includes 23 pro~It'ilIlIS whic.h by policy do /lot itlterviel'l defendants Chal'qed I'/ith 
capital offenses and cO/llbinations of violent felonies; 10 l'ihich exclude fugitives and 
those I'lith FTA-related charges; five which exclude those with drug-dealing 
and other drug-related charges; nine which exclude those charged with probat~~~ 1r 
parole violations; 14 which do not interview those charged with minor misdemL '~P's, 
traffic and other violations, etc.; five which exclude those charged with prostitu
tion; and 13 which exclude those charged with a variety of other offenses. 

Source: Donald E. Pryor, Pro.9ram Pl'actices: Release forthcoming publication of the 
Pretri a 1 ~ervi ces Resource' Cenle-l~:_1JashTn-g-toii-:-D-:-C-' 

-7-
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exclusion is based on charge. Half of all programs exclude some defen-

dants because of ineligible charges. In addition, 45% of the programs 

exclude defendants because of outstanding warrants or detainers. Other 

exclusions are not as widespread. This is shown by the fact that the 

next most common exclusion--of persons on probation, parole or pretrial 

release--is found in 9% of the programs. 

Although pretrial release programs may influence release decisions, 

the decisions themselves ~re usua11y made by judges. These decisions are 

governed, of course, by the applicable laws in the jurisdiction. In this 

regard, it is important to remember that, for most defendants in most 

places, the legal basis of release decisions is whether the person will 

appear for court, not whether the person might pose a danger to the com-

munity, if released. 

Table 4 compares the characteristics of defendants for whom judges 

set financial release conditions (i.e., bail) with the characteristics 

of defendants for whom judges set nonfinancial release conditions (i .e., 

own recognizance release, third party custody, supervised release or 

similar conditions not involving money) for six major cities included in 

the National Evaluation of Pretrial Release. The comparisons shown 

cover prior record (in terms of arrests, convictions, failure to appear 

for court, and pending cases), current case characteristics (charge and 

use of weapons), community ties (residence, family ties and employment 

status) and demographic information. Appendix B provides the detailed 

data from which the summary information in Table 4 was compiled. 

As shown in Table 4, there were statistically significant differences 

(at the .05 level) between the two groups in all six sites for three 

characteristics: 

-------~ ---

I 

~ , 
. ~, 

TABL~ 4. ~olllparison of D(fc-ndants for Whom Judges Set 
Flnanclal Versus NClIlfilldrtcial Release Conditions 

Six Sites ' 

P.; r -.-.------
i -------~--~------~ 1~l1en .c?mpared l1ith [;e-fen~ants for Hhom Judges Set Nonfinancial Release 

C~Jracleristic 
C?ndltl?ns. Defe~dants wlth Financial Release Conditions Set in the Following 
Sltes Dlsproportlonate1y Have/Are: I 

1 
I Baltimore Washington, DC Louisville TUcson San Jose I'l'aml' (feTonles 
~------'-----------------l'------r---~--~-+----~~~~~-~~::-~'~~~OI1~l~yL) ___ 

I. Pri or Qecord 1 
D l-__ A :..i~~'be r 0 f pr ~~,-~e s t s foIore* __ I"~0,-,re:,,* _____ -rI'.:.::10:,:,.re::"* __ -l-!.!!f.to~r;,e_* _-l!"I·'C!:!,or~e;'::* __ .j.1:!N£!or[!:e~* ____ ~1 

D 
. ! 
I 

I)' 

&J 
I 

i 
I 

8. ~Ju:rbet· of prior convictions I-1ore* j,lol'e" 110re* ~lore* lIore* Fewer* 
C. P"; or fa i 1 ul'es to JCre~~I.:--T-TiI-1i;;'or;:;e;;*--+'I.ilc:::r~e*~---+~I"o::t.=e**--J-;.N~or~e~-tl'~'o:re~--I~N::'.~D .~*:*----.JI 
D. CJri~ert ir."'Jl ver;errt~itl:-'-:-C-:-JS--+----" 

(;.e., on pl'e~riJ1 release, I 
::'I'obation or parole) Ilore* Ilot'e* /oIore* N.D.** l'lore* N.D.** 

'U~u~re~t Case --------r------r------4-~~--~~~--+~~-~~~~------~1 
·1 

A. Charged I~ith: 

B. Used Weapons: 

I I 1. COllJT1un ity Ti es 

A. Residence 

Robber) * 
BUrg1al y* 
Aggravc ted 

assault* 
Prostitu
tion* 

Nore* 

Robbery* 
Aggravated 

assau1t* 
Larceny* 

flore 

Robbery 
Burglary 
Fraud 
DHI 

~Iore 

Robbery* Robbery* 
Aggrava- Burg1ary* 

ted Aggrava-
assau1t* ted 

Simple assau1t* 
assault* Simple 

assau1t* 
La rceny* La rceny* 
Fraud* Prostitu-

Nore 

tion* 
Drugs* 

Nore* 

Robbery* 
Fraud* 
Drugs* 

Fewer 

1. Local residents Fel~er* Fewer* Fel"er* F I ~ __________________________ t-__________ r-____________ ~~,~ ____ ~~e~l~e~r_* __ ~Fe~w~e~r ____ ~Fe~w~e~r*~-------~ 

2. Years of local ~_s_i_de_n_c_e-t ___ F_e_w_er_* ____ r-_N_or_e, ________ -t~F~el~~e~r_* ____ ~F~e~l1~et~·*--~Fe~w~e~r----~No~r~e----------~ 

3. Months at p~_s_er_lt __ ad_d_r_es_s_t----Fe-l1-e-r----r--I1~o-re~-------t~F~e~we~r_* ____ 4_~Fe~w~e~r*--~F~eI~1e~r----~N~or~e~---------
B. Falni 1y Ties 

1. j~rried ____ ~;~~--~--FFiee~wl1~eerr~**~~~~Fe~~~m~r*~--~~F;eI~1e~r~--~~F;e:we~r_~~Fe~l1~e:r*~~~Fe~l1~e~r ________ : 
2. Support their families Fewer* Fewer" Fel~er Fewer* N.D.** 

______ 3~._:Ll~·v=e~w-i-t:h~S~P~ou~s~e~s~----f_--~F~el~~e~r----t-~F~e~we~r ________ ~N~.~D~.*-*----~~Fe~w~e~r*--~F~el:~e~r~*--~~F~el~~e~r __________ : 

1 _____ 4_. __ Nu_m_ber of dependents N.A. Fewer Fewer* Fel~er* Fewer Fewer • 
C. Emp 1 oyed F ew;;:;e-;:;r*'--'I-f'F:;;;el::;;~e;-;:r** ----+'F;;:;e;:;:l~e;;:r:;-*---+-F;=:e::-::I~~e r=---+"FF;el~~e~r"'* ---l-~F e~I~:'::e':"r*;:-------; 

I V. Demograp"-h"-i c--C~ha-r-ac-t-e-r-i-s-t-i c-s-- r-------r-----------+------+-----I-------4-~-------

~--~A~A,~~-------------i--~Y~o~un~g~e~r--t_~y~o~u~ng~e~r------+-~Ol~d~e~r*~_~~O~1d~e!r--~y~0~un~g~e!r*~~D~1~de~r~--------1 
B. Ethnicity Black Black I~hite Black or B1ack* Black 

White 
(Not 
Hispanicl 

C. Sex 
-. -----I-·~I;~;-- f--·-il-a1·-e--------l--~I~-1-C---1 ~~-- ~-e,-,'a'l-:-- ~~-l-e------' 

~ _______________________ _L __________ +_------------~-------~L------L------L------------

·Statistically significant at the .DS level. 
**No difference. 
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e number of prior arrests, with the financial 
conditions group having more; 

• number of prior convictions, with ~he :inan
cial conditions group having more 1n f1ve 
sites and fewer in Miawi (where only felony 
cases were analyzed); and 

• months at present address, with the financi~l 
conditions group having fewer months of reS1-
dence at their current addresses. 

Two characteristics were significant in five sites: 

.charge, with the finan~ial conditions group 
on the whole nore likely to have been charged 
with robbery, aggravated assault or larceny; and 

.years of local residence, with the financial 
conditions group having fewer. -

The characteristics significant in four sites were: 

• current involvement with the criminal justice 
system, with the financial conditions group mo~~ 
likely to have been on pretrial release, proba~10n 
or parole when arrested; 

• residence status, with fewEr of the financial 
conditions group being local residents; 

• number of dependents, with the financial condi
tions group having fewer; and 

• age at arrest, with the financial condi~ions 
group older in three sites and younger 1n one. 

Thus, the characteristics that distinguished the financial from the non

financial release conditions group in four or more sites were of three 

broad types: 

• prior record, where three of the fo~r.indicators 
were significant in at least four c1t1es; 

• charge, which was important in five jurisdictions; and 

• residence, where all three indicators were signifi
cant in at least four sites.~/ 
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What Are The Characteristics of Detained Versus Released Defendants? 

Hhen judges set bonds, they de not know wi th certa i nty \'ihether 

defendan~s will be released or detained. Although defendants on the 

average are more likely to be detained a~ bond amounts increase, there 

are many instances where individual defendants secure release on very 

high bonds and other situations where persons remain jailed because of 

inability to make seemingly 10\'1 bonds. Thus, the determination of who 

will be detained ~epends In a variety of factors, including the amount 

of the bonds set by judge3, the financial situations of the defendants 

and their families, and bondsmen's assessments of the relative risks and 

rewards of posting the defendants' bonds. The net effect of these factors 

in six sites is shown in Table 5, which compares the chul'acteristics of 

defendants released before trial (or, more accurately, before case dis

position) with those of persons detained the entire pretrial period. 

Appendix C provides the detailed data upon which Table 5 is based. 

As indicated in Table 5, three characteristics were statistically 

significant (at the .05 level) in all sites: 

" 

• number of prior arrests, with detained, defendants 
having more; 

• number of prior convictions, with detained defen
dants having more; and 

.charge, with detained defendants more likely on the 
who 1 e to have been charged wi th r'obbery, burgl ary 
and larceny. 

Two characteri s ti cs \'iere important ina 11 sites except one: 

• residence status, with fewer of the detained 
defendants being local residents; and 

.employment, with fewer of the detained defen
dants being employed. 
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T':'8LE 5. Comparison of Detainee ill'd Released Defendants, Six Sites 

-------------------"-------~------------------"----------------------------------------------~ 
~Jhen Compared ~Iith Released Defendants, Detained Defendants in the Following site~ 
Di spropo,"ti onate 1 V Have/Are: -n-. " 

. h' t L "'11 T S J fI'-' Ifelonle Baltlmore ~Ias lng.on OU1SVl e ucson an ose laml onlv) I 

I. D!"i~'" ;:e:ord 

._.~ :_'_It;_'~e_'" __ oF_3"·.:~.:::..~"r~;.' t,s. ____ -+ __________ 1 __ ._ I·jore* / ~tore~ N.A. Nore* -.- 1·10 re * 110 re * 

Ilore* lIore" . More* l1ore* 

Hore* Nore* ~Iore 110re 

r
-' probation or parole) 

II. Current Case 

A. Charged with: 

Hore* 

Robbery* 
BUrglary* 
DWI* 

Nore* 

Robbery* 
BurgI a ry* 
La rceny * 

N.D.** ~lore 

Other Robbery* 
(esoecially Pros titu-
drunkenness )' tion* 

Nor'e* 

Robbery* 
BurgI ary* 
Aggravated 

assault* 
Simple 

assault* 
~arceny* 

Ilore 

Robbery* 
BurgI ary* 
Larceny* 

n .. "nc* . ~. 
I 

B. Used ~Ieapons I'lore I-Iore* Fewer* I .. N.D.** 1·lore More * 
I I I 1. Community Ties 

I A. Residence . 
1. Local res i dents Fel1er* Fewer* Fewer* Fel1er* Fewer Fewer 

2. Yea rs of 1 oca I residence Fewer* Fewer* Fewer* Fel1er* Fewer Fewer* . 

I 3. Months at present address Fel'ler* Fel1er* Fel1er* Fewer* Fel'ler* Fel'ler* 

I fl. Fam; ly Ties 
I , 

1. Narried Fewer* Fewer I'lore 
f 

Fewer Fm'ler* I-Iore* 
\ 

I 2. Support their families Fewer Fewer* Nore 
I 

Fewer Fewer* 110re 

t 3. Live with spouses Fel'ler* Fewer N.D.** 

,~ . IJulllber of dependents Fewer Fel'ler* Fewer* 

Fewer Fewer* Ilore* 

Fewer* Fewer fewer* 

C. E~'pl(1yed Felt/e,'· Fewer N.D.** Fewer Fewer* N.D.** 

IV. Demogr~~hic Characteristics 

A. I'!]~ Younge r Older* Older* Older* Younger* Dld2r 

B. Ethni city Black* N.D.** 11.0. ** Hispanic Black Hispanic or 
I 
: 

! C. Sex Nale l1ale N.D.** 

- ~ Female Female Female 

*Statistically significant at the .05 level. 

**No difference. 
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Additionally, two characteristics were significant in four sites: 

• prior failure to appear, with more of the 
detained defendants having failed to appear 
for court in the past; and 

.family support, with fewer of the detained 
defendants supporting t~eir families. 

Thus, the most consistently important characteristics for distinguish-

ing released from detained defendants were: 

.prior record, with three of the four indicators 
significant i1 at least four sites; and 

.charge, which was important in all sites. 

Three of the eight community ties indicators were also important in four 

or more sites: local residence status, employment situation and family 

support. 

sistently 

However, communities ties measures as a group were not as con-
6 important as prior record indicators and charge. 

Tables 6 and 7 present detailed information on prior record and charge . 

As shown in Table 6, in most sites detained defendants had approximately 

twice as many prior arrests and two to three times as many prior convic-

tions as released defendants (these ratios were lower only in Baltimore). 

The proportion of detained defendants with a prior failure to appear (FTA) 

was approximately two to three times that for released defendants in the 

four sites where prior FTA was statistically Significant; and the propor

tion of detained defendants on pretrial release, probation or parole when 

arrested was approximately double that for released defendants in the three 

sites where that characteristic was important. 

The data by charge in Table 7 must be considered suggestive, rather 

than conclusive, because of the relatively small numbers of defendants for 

many charges. Nevertheiess, the data suggest that in most sites, defendants 
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v- TABLE Q. Prior Records of Detained and Released Defendants, Six Sites 
i 

Baltimore Hashington, DC louisville Tucson San Jose ~'li ami (felonies only) 
Characteristic Det. Rel. Det. Rel. Det. Rel. Det. Re1. Oet. Re1. Det. Rel. 

In=73) (n=476) [(n=54 ) (n=388) (n=86) (n=346) In=lll) (n=294) (n=491 l(n=288) (n=68) (n=358) 

Number of 9.5* 5. rk 4.6* 2.0* N.A. N.A. 8.9* 3.7* 8.4* 3.9* 7.8* 4.2* prior arrests 

Number of 
pri or con- 3.9* 2.7* 2.6* 0.9* 5.9* 1.8* 5.4* 1.6* 3.7* 1.9* 3.6* 1.8* victions 

Percentage 
with pri or , 
fa il ure to 25%* 1'1%* 42%* 13%* 45% 37% 30% 24% 42%* 14%* 36%* 17%* appear 

Percentage 
on pretri al 
release, 34%* 19%* 70%* 25%* 14% 
probation 

16% 21% 18% 50%* 25%* 25% 17~~ 

or parole 
when arrested 

*Differences between groups were statistically significant at the .05 level. 
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TABLE 7. Charges for Detained and Released Defendants, Six Sites 

Note: Differences between groups were statistically significant at t~e .05 level in each site. 

Baltimore, ~laryl and I Washington, DC --- I Louisville, Kentuck,Y 
Detained Released Detained Released Detained J~e lca-=:~_ j 

Charqe No. % No. ~~ No. % No. % No. 'I j No. I ", to; 

I i I 

Robbery 7 9.6% 8 1 . 7~~ 10 19.6% 23 6.0% 0 o.m~ I 6 ; 1.r,! 
- , 

I 4.9-% ; Burg1 a ry 7 9.6% 12 2. 6~' 9 17.6% 34 8.8% 3 3. 6~~ ! 17 
! 

Aggravated assault 4 5. 5~; 29 6. 2~; 3 5.9% 25 6.5% 0 0.0% 16 4.7% 
Simp 1 e ass a u It 5 6. 8~~ 61 13.1% 1 2.0% 17 4.4% 5 6.0% 63 18.3% 
Larceny, theft 10 13.7% 66 14 . 2~; 14 27.5% 51 13.2% 3 3.6% 48 14.0% 
Fraud, forgery 2 2.7% 21 4. 5~; 0 0.0% 18 4.7% () 0.0% 12 3.5% 
Drug possession, distribution 2 2.7% 58 2. 4~; 1 2.0% 36 9.3% 0 0.0% 27 7.8% 
Prostitution 0 o.mb 6 1 . 3~; 4 7.8% 38 9.8% 1 1.2% 17 4.9% J 
Driving while intoxicated 4 5. 5~~ 19 4. 15; 0 0.0% 78 ?0.2% 2 2.4% 19 5.5% I 
Other 32 43.m~ 186 ~9. 95; 9 17.6% 66 ~ 7.1 % 70 83.3% 1119 --F~~~l 

TOTAL 73 100.0% 466 00.0; 51 00.0% ~86 100.0° 84 100.0% 344 100.0% 

(Continued) 
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TABLE 7. Charges for Detained and Released Defendants, Six Sites 

Note: Differences between groups were statistically significant at the .05 level in each site. 

'-

J 
(fe]or5m Tucson, . Ari zona San Jose, California t·1 i ami, Florida onlvl_'. 

Detained Released Detained Released Detained ! Hel(~asr(j . 
! I 

Cha.rge No. 0/ No. o· No. 0/ No. % No. j; ~O:--I--.~ I '0 fa 10 
---~-r-----,: 

Robbery 4 4.1 % 2 0.7% 2 4.7% 
., 1.1 % 19 27.9% 10 I 2.8% '"' 

Burglary 4 4.1% 21 7 . 6~; 5 11. 6% 13 4.6% 14 20.6% 48 113.6% 
Aggravated assault 4 4. n~ 15 5.5% 1 2.3% 5 1.8% 4 5.9%! 

i 
39 11 .1% 

Simple assault 3 3.1% 11 4.0% 3 7.0% 6 2. U:' 3 4.4% 34 9. 7~~ 
La rceny, theft 12 12.4% 40 14. 5~: 13 30. 2~~ 17 6.1 % 11 16 . 2~& 48 13.6% 
Fraud, forgery 2 2.1% 6 2. 2~; 1 2.3% 10 3.6% 1 1.5% 10 2.8% 
Drug possession, distribution 7 7.2% 46 16.7% 5 11.6% 18 6.4% 6 8 .8~~ .l1.2_ 31.8% , _.- --- t 

Prostitution 1 1.0% 2 0.7% 0 0.0% 4 1.4% a 0.0% 0 0.0% 
Driving while intoxicated 11 11.3% 69 ~5 .1% 3 7.0% 170 60.7% 0 0.0% 0 0.0% 
Other 49 50.5% 63 ~2. 9~; 10 23.3% 34 12.1% 10 14.7% 51 14.5% 

TOTAL 97 1 00. O~~ 275 lOUm 43 100.0~ 280 lOO.O~ 68 100.0% 352 100.0X 
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cha rged \lIi th certain offenses-part; cul arly robbery and burgl ary--were 

more likely/to be detained until trial than were other persons. 

Alt~ough the information presented above provides insight about the 

net result of the release/detention system, it is important to remember 

that this comprises only a limited analysis of that system. Many defen-

dants wbo eventually secure release are detained before then, sometimes 

for substantial time periods. In addition, some of the defendants detained 

until trial were jailed f)r relatively short time periods. Thus, a com

plete analysis of the rel=ase/detention system as a whole would have to 

consider the full extent of detention that occurs and the time periods 

involved, rather than merely the net results before trial. 

How Much Would Crime on Bail Be Likely To Decrease 

If Release Standards Became More Stringent? 

The extent to which crime on bail might decrease if release standards 

became more stringent depends in part on the accuracy with which defendants 

who are likely to commit such crimes can be identified when release deci-

sions are made. The findings to date, based on IIprediction ll studies that 

tried to isolate characteristics that would distinguish persons rearrested 

during the pretrial period from other defendants, are not very promising. 7 

In general, past studies were not notably more successful than random 

chance in predicting pretrial arrests. This was largely due to the "l ow 

base rate ll for pretrial arrests, that is, pretrial arrests were relatively 

infrequent in the defendant groups studied. Additionally, those arrests 

were scattered among defendants with diverse characteristics. Consequently, 

no set of variables could be identified that would-with reasonable accur-

acy--isolate defendants likely to be rearrested pretrial. As a result, 
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the "best" predictions developed in past analyses would have led, if 

they han been applied to the defendant groups studied, to the detention 

of more i!.0nrecidivists than recidivists. 

8ecause prediction studies have not been particularly successful, ·an 

estimate of the likely reduction in crime on bail from more stringent 

release standards must begin with expectations based on random chance. 

In the National Evaluation of Pretrial Release, crime on bail averaged 16% 

for eight sites .. Thus, fJr each 100 defendants released, 16 could be 

expected to be rearrested before trial--or, conversely, for each additional 

100 defendants detained, the pretrial rearrests of 16 persons could be ex

pected to be averted. Because defendants rearrested pretrial were re

arrested an average of 1.4 times each, the detention of an additional 100 

defendants could be expected to result in a decrease of 22 (16 x 1.4) 

pretrial-arrests. 

A further illustration of the likely difficulty of trying to reduce 

crime on bail through more stringent release standards is provided by 

assuming that one could predict twice as accurately as random chance. 

Thus, rather than preventing 22 pretrial arrests by 16 defendants, the 

detention of 100 additional persons would avoid 45 pretrial arrests by 

32 defendants. Even under this highly optimistic assumption about pre

dictive accuracy, one is still detaining more than twice as many non

recidivists (68 out of 100) as recidivists (32 out of 100). 

Thus, based on available evidence, it is likely that more stringent 

release standards would cause substantial increases in detention, with its 

attendant costs for both the criminal justice system and defendants, while 

achieving only much more modest decreases in pretrial arrests. Moreover, , I 
I 

(f ~ 

J 
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one must remember that pretrial art'ests include ~ arrests for all charges. 

In the tlational Evaluation of Pretrial Release, for example, only about 

20 percent of the pretrial arrests I'Jere for robbery, burglary and aggra

vated assault (the most common "dangerous" crimes). Furthermore, pretrial 

arrests themselves are only a small percentage of all arrests as discus-- , 

sed earlier in this paper. Consequently, if one is interested in reducing 

arrests for "dangerous II crimes; the impl ementation of more stri ngent re

lease standards is likely to be a highly inefficient means of achieving 

that end. 

Even if one is interested only in reducing pretrial arrests, the 

extent to which this can be accomplished without incurring large increases 

in detention seems quite limited, based on past prediction efforts. Can 

prediction be improved? Probably not, if the approaches of past studies 

are simply applied to other sites. But possibly so, if different methods 

are used. Two approaches merit consideration. First, rather than trying 

to predict pretrial arrests for all arrested defendants, one might study 

groups with higher "base rates." For example, predictions might be more 

successful if limited to defendants having extensive prior records who 

were on probation. parole or pretrial release when arrested. Second, part 

of the difficulty of predicting pretrial arrests successfully may be due . 
to the fact that the length of the pretrial period varies considerably. 

Consequently, efforts to predict rearrest over a given time period might 

be more successful than prediction attempts limited to the pretrial ~eriod 

alone. 

A final point that should be made concerning the relationship between 

release standards and crime on bail is that available evidence strongly 

suggests that rel ease standards coul d become 1 ess stri ngent without sharply 
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increasing the existing pretrial arrest rates. Although one might assume 

that, as release rates climb, an increasingly arrest-prone group of defen

dant~ is released, such does not seem to be the case. The finding of the 

National Evaluation of Pretrial Release illustrate this point. One com

ponent of that study implemented experimental tests of pretrial release 

program i~pact in four sites. In three of those jurisdictions the exper

imental group processed by the program had higher release rates than the 

8 control group. Gespite Iligher release rates, the experimental groups in 

those sites had pretrial arrest rates (and, incidentally, failure-to

appear rates) that were no different from those of the control group. 

Thus, the increased rates of release did not result in freeing groups of 

defendants who were more arrest-prone than persons freed when release rates 

were lower (though the absolute number of pretrial arrests did, of course, 

increase) . 

Additionally, in the eight-site analysis of the National Evaluation 

of Pretrial Release, no relationship was found between rates of release 

and rates of pretrial arrest for the individual sites studied. The juris

dictions with the highest release rates did not have the highest rates of 

of pretrial arrest. Nor did the sites with the lowest release rates con-

sistently have the lowest pretrial arrest rates. Thus, it is highly likely 

that release rates could be increased in many sites without increasing 

the current rates of pretrial arrest. 

.. 

Footnotes 

1. F0t" more information on this study, see Pretrial Release: A National 
Evaluation of Practices and Outcomes, National Evaluation Program 
Phas~ II Report, S~ries B, rlumber 2, a publication of the National 
Instltute of Justice (Washington, D.C.: U.S. Government Printing 
Office, October 1981). 

2. This variation may be partly due to the fact that "crime on bail" 
occurs over different time periods in different sites, because the 
length of the pretrial period varies across jurisdictions. 

3. !ndeed, Ex~sting data sug~est that "crime on probation and parole" 
lS a more lmportant contr1butor to total crime than is "crime on 
b~il". ThiS i~ per'laps not surprising, given that the length of 
t1me a person 1S on probation or parole substantially exceeds the 
p~etrial t~me period. What is surprising, however, is the seemingly 
dlsproport10nate public concern over crime on bail. 

4. A 1979 survey of about 100 programs found 18% using totally objective 
systems; 41%, completely subjective methods; and 41%, mixed approaches. 
Donald E.. Pryor and D. Alan Henry, Pretrial Issues "Pretria1 Prac
tices: A Preliminary Look at the Data," (Washington, D.C.: Pretrial 
Services Resource Center, April 1980), p. 17. 

5. Multivariate analysis of the relative importance of these various 
characteristics was not conducted for the individual sites. A 
mUltivariate analysis for eight sites found the most important of 
these characteristics to be charge, current involvement with the 
criminal justice system when arrested, and whether the defendant was 
a local resident. 

6. Multivariate analysis of the relative importance of these various 
characteristics was not conducted for individual sites. A multi
variate analysis for eight sites found the most important of these 
characteristics to be charge and current involvement with the 
criminal justice system when arrested. 

7. See Arthur R. Angel, ~~, "Preventive Detention: An Empil'ica1 
Analysis," Harvard Civil Rights-Civil Liberties La \,1 Review, Volume 
6 (l9?1); J.VI: Locke, et~, Compilation and Use of Criminal Court 
Dat~ 1n Relat10n to Pre-Trial Release of Defendants: Pilot Stud, 
Nat10nal Bureau of Standards Technical Note 535 Washington, D.C.: 
U.S. Government Printing Office, 1970); Jeffrey A. Roth and Paul B. 
I-lice, Pretrial Release and tlisconduct in the District of Columbia 
,(Hashington, D.C:: Institute for Law and Social Research, April 
1980); and Pretrla1 Release: A National Evaluation of Practices 
and Outcomes, op. cit. 

8. There was no difference in release rates between the two groups in the 
fourth site. 
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APPENDIX A 

EXAMPLES OF POINT SYSTEMS 

• Baltimore, ~lary1 a nd 

• Washington, D.C. 

(> Jefferson County (Louisville) Kentucky 

• Santa C1 ara County (San Jose), Cal ifornia 

• Comparative Analysis of Four Point Systems 
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·2 
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Ver 
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·2 
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A-l 

BALTIMORE, MARYLAND 

TO b.J ;J.'l. ... "·' .... H· "',j 1 10",1.,,,1 n~~d'i 

.\ ."" ~I! !,.1.11·· ,\ 1'1~ll l<.Jd'css AND 

.; tnl"",,";rT\ 01 ~ "fted oo.",s Irom tile follOWing 

I:ES':JEt;'-E 11"'1:3 .-,. • ~~ 

P''!!=a:!nt l'!:j'U":i 5 ,~l': ~C'~ 

P''='SCnI =1jj'''.;S 2 ,u "-: '1 ~J'l]senl and P"OI 1 years 

c'~'innt 1:"1'!?"'.j 5 """'l,)rt '" ~ :M Pr2sent and Poor t 'lear 
Present aC:I'eS<i J "'"t?n' ... · :R Present and Pnor 6 months. 

,t=.U.4 'L V 7' E; ., El' -. ... !.r~d' 

lives .\",.. Pj'I"!;"I. :~':'" • ~r Guardian 
L V!lS N 1M C''''er P ... ·lll ~ +1 

L'\eS .Vlm Non· family P~rson 

E'.I;:" )fl"E~JT:OR SU8SUrUTE,S 

?r2s~"1 lull .. ltme JOO J '(~ars. wnl!re emOloyer wlH la~e bac\( 

P'I?se('l' 'VI-lime IC.D 1 year ~( mote 
CR P'~sel"\l -lrCJ PrIor flJll~llrT"e ;CbS 2 leats 
ON i"H~lrn":enl wort( wlln sarre COmDany or union J yea's. 

Pr':"SPt"'1 'IJII~t'me I~b 6 mont/"l; or '1"Io'e 
C~ P'~se"'l al"d Prior 'ull.llm'! ,oos , year 
eM Parr.I.--ne 100 I v'!.1r ~r IT'I,,re 
CR r:'u 1,1,r"'~ SI:';Cp'nl 6 r'l'Cn'hS or mOre 
.~~ S1f»~~'''',[('l'J SOC 'a I S~f\,II=,!; S51 S(\':'al S~,=u'lr( Pe"'i1on "Jl VA ~>;ao,"jv Be"'~llls 6 rnOnlns or more 
CR LaId aU dutln9 lasl J montt'ls Irorn IUII.lime ,00 ¥onere emOloye<l at least 1 (ear 

Culrenl '.1 I.',",~ l'JO 
cq Pa,,·IIIT"~ ,,)0 J MonU'lS 01 mOle 

C~ C: • .'I·I,.,.,n slu ;£1'''1: 

CR Cian411""p S'lJce'l' 3 ""'r;o"'''5 I)t mo~e 
cq =~O:~"/lng SocIal Services 551. Social Secuflfy. PenSIon, VA D1sao,hly 8enel"s. or UnemC10ymenl 

t::~l":"'c~n<;al ':''' 
CT> La; :" ""rong 'Jst J r':~:ns 
~M: P~"O,(1'; ot tee':! ",In'] '.'JorkrT"en S Comc~"sall0n 
CR ~,rm commilment to Sian worJil: w/trun nellt 2 weeks lC;:annOI De a .... arCled unless ~lIy eXDltjlneClln 
commer.lS) 
OR Reg.Jlat Famllv Suppen or SubSlantlat Sa"n~s. 

OTl-Ei1 c~C;C"'S tCannOI be awarde~ un'ess tullv explaIned In comments I 

t;'o;:")r ";°(1,;., C·o t:' '='0 ) elrS 0 d, ot Pf~g"anl 
E.cIEI'IOal,n9 ResoonSiblllliCS fe 9. cn';C:rcn. hou5eno1d, CIVIC 0' cnure" dulles efe) 

CT>I .. G ,:11 I.lCCHOL pQC9LEI.1 

Kno\.,.'cClC;ti of Clrug adCllcl'on anCl/or alCOt'lollsm (Reouttab1e WI," Ife-almenl conOI'lon, 

Com, .:~,on c! ;':TA ~'iC.'C'! ~~ P,ro c,ptCOJ!lC., ""':"111'on 

2 or more ConVictions of FTA Escaoe. PatOie/PrObJllOn VlO1allon or Combinaiion ,Me' eo' 

;>T>">~ RECCRD 

n'·Q.ll .... (' ('10'''15 d'e asseSSell on Ihe baSIS 01 the 10Iai '-'umoer 01 oftense OOlnlS aChieved rho UnitS 
Jl€! ,\Ii I~ ... ~~"'i 

~ .. lr'l '... i".l~*l F,\II\'"1\ ','1n\IC:ht'" 

~ \· ...... 'S ... ).lCt\ "!I.lIt''''''.I''.;-r ("("',\\.,·lll'" 1\'llflll, 1.151 • \",US) 

t 'J"lt - ~.'lCn MISUl'IHt),IIHH convl..:hon IO\l~f } YU.US IltJOI 
~) I ... 

~ '0 It I~ IJ I~ 

IS 10 I j I ~ 19 ':0 
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p.p. "·1 HEN DA'l'I ON CRITERIA FOil TI[).:ITATION RELEASE PROGRMt(Washington, D.C.) 

The foll: .:' ~ people cannot be rer::orrunelJded even though they may have the required 
numb'?!"...,r i nts. 

1. A~y I~;~)n who is charged with a fllony.l 
2. AllY r~! "II who is a juvenile (unle' 'J he or she is betl~een the ages of 16 years 

ilnd in __ ",1rS and is charqed with a ::raffic offense.2 
3. ;!Y:·' .. n h'ho has ever been cOllvi,:~ed of escape from jail.3 
4. i'ny J "~n who has willfull}, faUt;>· t-o appear while on bond (BRA conviction) 

OJ .11; \; "5 a pending chargp. of l'li] 1 ully failing to appear while on bond 
(p:p,l'''.: I1RA). 

5. ""'j r " "n who has an Ol1ts~,tn{lillg ,··:tachment, warrant or detainer against him. 
6. /I::j'!- :, n who is presently uncler t'le influence of narcotics or alcohol to the 

d"g'::'. "-:It an int.elligent intervic" cannot be conducted. 
To be r~~ ~ded an arrestee np0ds: 
1. A ~.,' d Washington area address :here he or she can be reached.4 

t'l ";) 

2. II to:"'-' ·f four (4) verified roint~ from the following: 

TIME IN h'ASHING'I'<lN AREA 
5 years or more. 5 

ru;SIDENCE (In \vashington area; NOT on and off) 6 

Present address 1 year OR present and prior addresses I 1/2 years. 
Present address 6 months OR present and prior addresses 1 year. 
Present address 4 months OR present and prior addresses 6 months. 
*Add 1 extra point if rhe arrestee is buying his home 
*Add 1 cy-tra point if the arrestee has a verified operable telephone 
listed in his own name. 

FAl-fILY TIES 7 

Lives with family AND has contact with other family member(s). 
Lives with family. 
Lives with non-family friend whom he gives as a reference AND has contact with 
family member(s). 
Lives with non-famIly friend whom he gives as a reference OR lives alone and 
has contact with family mrmher(s). 

ENPLOYtlENT OR 51'BSTITlJ'I'ES B 

Present job 1 }'PiU where employer lvill take back OR honr.milker wi th chill'l'en in 
elementary school. 
Present job 1 YPAr or more OR homnmaker with rhildren. 
Present job 3 months OR present and prior jobs 6 months or full-tlme student 
other than secondary school student. 
(a) Present job; OR 

(b) Unemployed 3 wonths 01 less with 9 months or more single job fro~ which not 
fired for discirlinary reasons; OR 

(c) ReceiVing unemployment cOMpensation, welfare, pension, disability, alimony, 
etc.; OR 

(d) Full-time secondary student; on 
(e) In poor health (under a doctor's care, physlcally impAired, etc.) 
DEDUCTIONS9 

On Bond on pending felony rhargc OR on probation or l'arole for a felony. 
On Bond on pending misder.'eanor charge OR on probation or parole [or a misdemeanor; 
on knowl ... dge of pres<'nt dr\l<) usC' or illco!lolisnl. 
Prior nt'S'ligent no shOl~ while on non<i; OR knowlcd<]c of pilst drug us'~. 
f'l! IOR CONVICT TONS 

NOTE: lise thl' ch,1rt be 10\00' [or 51n91(' offenses and [or combinatjon (,f ol[enr'r~s. 
Code: One adult felony : 7 units 

On'? adult mlstlempanor = 2 units 
Circle total record units 
Units n 1 2 I 3 4 5 G I 7 B 9 10 11 12 13 /14 15 16 17 19 20 

Points 0 -1 2 3 
RECOMMENDATION CRITERIA FOR TRAFFIC CASES (other than DIH, Negligent Homicides/ 

Hit and Run) 10 

I 21 
14 

Present Address 1 month (No Deductions) 
TRAF)~IC CASES (DlH, Ne:;Jligent 1I0micid~, Leaving the Scene of an Accident, Hit and Run) 
- Complete Interview and Regular Point Tabulation 

(Only Deduction: -2 for Probation, Parole or Bond on misdemeanor £E felony) 

• ,- . I ... ., - .. ,-. . .- -. ~.""-' .. ~ .. '- .. 

A-3 

JEFFERSON COUNTY (LOUISVILLE), KENTUCKY 
- "<;! ~li9ible for -:I re~o:~;r",·'~~:·· ~?r rei~ase on oerscnal reC09niz~nce d de
~ "eeds! 

l ~erlfied area Jd~r~S3 N':"n :~! :onrnon~ealth ~here ~e Dr 3~e ~!n :e 
-~~. 0:. "J.reJ' is ~ef'~ed 35 ':'';r.:r : ' ;udicial district '",here the COlJr: "~vlng 
. ". _ :,:ion of :he cl'laro:e ::ore,'.:!e5 c;" . 't~in fifty miles of the place oJ" 3r r eSt. ,. 

5 
3 

l 
:; 

5 

2 

::"r 03rea is greater, 3d 

J total cf ~igi1t ',~r:~i"':l ~C: .. ·; from the follOl~inq: 

Cri teri a 

• :.nly ~ number ~or =c·:~ cat"Ocol-, :>" criteria e~ce!lt '·~liscellanecus.·' 

1'-

q~s 1 jence. 

Uas been., fc:!S i~, nt of :he area for 'IIore ':han O:1e ·/eal'. 
4as bec:!n a resldl'1t of the area 'or less tnan one yeaf but ~ore than three 
rontiJs. 

Lj'les .... ith seclJs:. e~i'~re'1. Jarents. 3nd/(lr 'Juadi·!n. 
lives .... ith o[~er re!a:; Ie W110~ IndiYldual gIves as d refer!nce. 
li'le5 ",ito non-reiated "'?cr.ra:es. 
l1ves alone. 

I 
I 
I 

I 
~concmlc 71:5 I 

I-'~s held ;lr<:!s:nt 51)0 for Tore ~:1an one ,ear r~ i< 3 flll'':I~: .:;tude'1:. ! 
jI~s 1eloj oresent ;?O ~or less :"dn one year ~ut :-lore ::1~n :,~ee T'Of1t~S. , 
:5 deoen:ient on :;CQuse. oarc:!~t;, ot~er l1el3tl·/es. ~ ... ',;'Jd 1 Ju:~rojH.n. I 
[5 de:::p.l1oent ,)n uner::o;JZme'1t, jiSilbll't'l, ret;rer."ent, '11 "e)-are Corro~'1sation'l 
Has held ;Jrese:1t J~b ;.1f less than tnree ;rontn;' 

:'; see i I 3neous ! 
I 

0~ns ~rOPdrtv In the 3rea. I 
I ! """" :,"c.> " 1 '",,, ,-I j 
~! __ ~3~ __ ~~:~O~C~~":l'~/l~(~:~i~0~~~s.~0:n~"'~e~c:o~r~d~le~x=c=~=~=c=i=~=c_·~.r~~_f_'_i~c __ v_~o_l_a_t_i_oJ_n_s~j __ in __ l_~_s_t-=:~=io~J_.e_a_r_s_· ____ 1 

;as ~ teieDh!JM. 
~~:e~:s so~eone at arr3i9nment. 

i 'J\ Total D,S~ t;'/e ~oil1ts i 

- 3 
- 5 
- 5 

I -10 

!~-. 
I 
}--

,3 1 :nt.,i \.,"l'11to t~ :"'I"'lr'\~~ .. _--- ... --.... -_ .. __ . 
-------.-- ---------------------------------------------1 

A person nho :1 I i~ chaf'J!d with Qf convicted of eSCJDc:! rrcm custody, 
,-, ~3S lny outst3ndinq bene~ ',/arrant iSSIJEd, or 
I~; -3S~3ry 1etainer or h~11er filed 

I IS Inello:jlbll! f,): 3 dvonble reolT11lencat i;;n. 

I 
i (Circle 'lne) EL {'i! ALE r 'IC':U r, !llLE 
I 
1 

I 



--~-------~ ----- - --------

A-4 

SANTA CLARA COUNTY (SAN JOSE), CALIFORNIA 

DISTRIBUfILJil UF r:~LEflSE CRITERIfI Oil POINT nilSIS 

RES I DEIICE 

POINTS 

3 

2 

1 

1 

F A:IJ L y TIE S 

POIIHS 

3 

2 

1 

EI1PLOVI-1ENT 

POIIHS 

3 

2 

1 

D I SCRETlONARY 

POINTS 

1 

PRIOR RECORD 
POINTS 

2 

1 
a 

STANDARD 

Present rrsldence year or more 

Present rDsldence 6 months or present and prior 
residence I year 

Prese~t r-sidencq 4 months or present and prior 
residence 6 months 

5 yea rs or more I n the- Bay Area 

STANDARD 

Lives with family ~ \-/eekly contact with other 
fa mil y m em b e r s 

Lives with family £.!: weekly contact with other 
fa mil y m em b e r s 

Lives with non-family 

Present job year or more or full-time student 

Present job 4 months ~ present and prior job 
6 months 

Presently employed or receiving financial 
assistance 

STANDARD 

Pregnant, old age, medical problems, etc_ 

ST8.11DARD 

No convictions 

misdemeanor conviction 

2 misdemeanor convlctlons £.!: I felony conVlclion 
-1 

3 or more misdemeanor convictions or 2 or more 
felony convictions 

.. 



.. .-.-... 

\ 
0 

\ 

01 ,. 

0 ($) 
, f. f C be 

ITEM 

Po;itive Points: ~ 
--RCSTdellce-' 

Fami ly Ties 

Employment or Substitutes 

Subtotal, Community Ties 

Other Positive ?Olnts (se~ details 
bel 0',01) 

Subtotal. Positive Points 

Other Negative Points (;ee details 
be lo\~) 

I-___ ,S~uhtotal. Negative Points 

TOTAL POIlIT RfJ:iGc 

e ti: 1; t' 0 0 

COMPARATIYE ANALYSIS OF FOUR POINT SYSTEMS 

B7iITTI:l0IlE 
CITY, 

/1fIRYLAtlD 

PO lilT RJ\lIGE 
AS A PERCEll r;.li! (.f ,:j I FIt ,'U 111 r~; ;IU!i[ [J 1 iii! IJf( 

RECOHi'IEtIDA T I on 

HI\SIIltlGT01l, JEFfERSOtl SA!HA CLARA 'I3ALTUIORE I HASIiItiGTOU, JErFERSOIi SANTA CLARA 
O.C, COUim, COUNTY, CITY; D.C. COUrlTY, cournv, 

c i ta ti9,unl ' 5 ..... ; l'--lf-"y.~ E,lllilr£.K~~Y,--+C1\Ll£ORIJ.llL-.- ~'" r'J"'J M,L ---"illl!Cr,Y_cSAillORIi " 

_~l~_q._ t=.;:o=-.;:.3_
f
_--.-:1.....;:;to::....:;5_-i_--'0:....;:to=-.::3'-_____ 0 .to fl3";: u..o_~ 13% to 63'! __ 0_ to 60~ __ 

o to 3 _0
0

'_ ....:t;.:;.0_1\,,---+-_-,-O_t:..:o--,-tl __ t---C:.O_ t.;.;0;.....:c3 __ I - o to 50l 0 tn. 100~! __ .9-.t~ 50", __ Q_l_~ 

o to 67"/., 0 to 1 00 ", 0 to 6 3 7 0 to 60 " 

o to 2001, :~~ g t, 2!>.cl~'-" _, 76:C -~~o le' J 80"-

0 to 4 0 to 1\ 

0 to 12 0 to 11 

o to 2 0 to 2 a 

1 to 14 

1_-"-.=;.._-t-_-=-.=;..-'-_-+ __ 0:......;;t..:..o-'5'--_~_O to 3 

o to g 

f--=-.::.::...-=-_I._-=-.::.::...-=--I-_...;0:::......::tc::.o...;8=---+_.::..0 ...:t:.;::0...;3=--_H _~0-11!i- ,_(]_l.u_~_ __~~ _I _~o~_ 
1 to 22 0 to 12 0 to 233% 0 to 325.~ 13::' to 2767, 0 to 240::; I > 0 to 14 0 to 11 a 

-4 to 0 

-6 to 0 

-10 to 0 

-10 to 14 

-4 to 0 --'--=---=--i--'-5 to 0 _t--...:.1-=.::to~0 ____ -,6::.:.7.;;.%-,t:..::o_0=---I-100~ to 0 -63% to 0 -20% to 0 __ 

o -8 to 0 j---""3c.=3.-:;.;to'--"-O __ -I-__ 0=--__ II--'-1 OO~ to 0 -200': to 0 -4l3'~ to 0 

-12 to u -38 to 0 -1 trJ 0 -167% to 0 -300Y. to 0 -476% tE_~ -20% to 0 

-12 to 11 -37 to 22 -1 to 12 -167% to +233. -300-'; to +325:~ -463~ to +27§:~W~ to +2401 

: 
U1 

Poi n ts Needf'd for OR Reconlnenda ti 011 6 4 8 5 100% 100~ 100% 100't 
1--. . _L-

( ~ONTINUED) 

.. 

c 

0 



~. , 

, ' 

COMPARATIVE ANALYSIS OF FOUR POINT SYSTEMS (CONTINUED) 

.~-- .~~.-~" - --- --- -
AS A peRWIT -"I 11[- 1'1 i ,"\; I 'nl " r (1 :, ~ [ i : P ~ j Ii-' IIi: 

ITUI pOlrn RI\fIGE P.r_ COW'!E~ID'; T I ON 

,[lAmr-IURE lASHIHG~(H[RLrA'nA CLARA flALTHlOR.E, I WASHltlGTOll, J~:rFERSOtI \ SArlfA CLARA 
CITY , D.C. COUrlTY, COU~TY, CITV~ D.C. 

COlHITY, COUIITY, 
r-iARYLArlD c iJjlJ:liJ 1:llI!JC ClILlfOIilll1l_ _l1AIlYlJH! l<;J ta tI on ~ l_ r ___ @ITUCKY __ C1\UrQmilA I 

Anall'sis of "Other Positive Points": 
__ O_to 38% _I-' 0 Homeowner 0 o to 1 0 to 3 0 o 0 to 25~ ------ ------=-=--

Telephone 0 0 to I o to 1 0 o 0 to 2~~ o to 13' 0 
r---- --.-----

Health or Age Considerations o to I 0 0 0 to I o to 17% a ___ o 0 to 20 ~ , 
1--'------ -l 

I 
Prior Conviction Record 0 0 o to 3 o to 2 0 0 D to JIH o to 40'- I 

I -----------, --------r 
Special Responsibil ities (e.g., childreri o to 1 0 0 0 o to In 0 -J ' U ---
Soneone Expected at Arrai9n~~nt 0 0 o to 1 0 0 0 o to 13~ 0 

Anall'sis of "Other Ne~~tive Points" : 
Prior Failure to Appear -4 to 0 -I to 0 -30 to 0 0 -67':; to 0 -?5~ to 0 -37S% to n 0 , 

I , Drug Use -? to I) -2 
I 

to 0 , a 0 -JJ~ to ~ -~Ot to 0 'J I 0 I 

Prior Violation of Probation or Parole -4 to 0 0 0 0 ·6n; to 0 0 0 0 . 
Prior Escape -4 to 0 0 0 0 -6n to 0 0 0 0 - --. 
Currently Awaitin,] Trial 0 -5 to 0 0 0 '0 -12S% to 0 0 0 -
Currently on Prob~tion or Parole 0 -S to 0 0 0 0 -12S:. tl:l~ __ ..9 __ 0 

AWOL Record (Curr~nt Military Personnel 
Only) 0 0 -3 to 0 0 0 0 -3ilt to 0 0 

a The 2 points in the "other" category are awarded only if they are needed for the defendant to reach the 4 point total required for an OR recommendation. 

\ 

c 
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r 

APPEND I X B 

DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

lNote: The!;e data are from six sites included 
in the Nat onal Evaluation of Pretrial Release. 
For more i nforma ti on about tha t study, see 
Pretrial Release: A National Evaluation of 
Practices and Outcomes, National Evaluation 
"Program Phase II Report, Series 8, Number 2, 
a publication of the National Institute of 
Justice (Washington, D.C.: U. S. Government 
Printing Office, October 1981). 
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DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Site: Baltimore, MD 

- ~- .. -
Financial Nonfinancial 
Release Release 

CHAP.ll r: TER IS TI C Conditions Conditi ons 
r-Jn = 162) (n = 381) 
:~JPercent No. I Percent ---_ ..... 

1. PriOr" Record - --
* A. Number of'·, 

I P rio r a r re s t s 
~lean number of 
prior arrests 7.3 3.3 

* B. Number of prior 
convi ct i c·ns 
Nean number of 
pri or convi cti ons 2.4 1.2 

* C. Prior Failure 
To Appear 

Yes 41 66.1 % 21 33.9% 

No 96 28.9% 236 71 .1% 

Total 137 34.8% 257 65.2% 

* D. CJS Status at 
Time of Arrest 
No involvement 

102 24.6% 312 75.4% with CJS 
On pretri a 1 

57.1 % release 3 42. 9~h 4 

On probation 33 44.0% 42 56.0% 

On pa ro 1 e 15 68.2% 7 31 .8% 

Total 153 29.5% 365 70. 5~~ 

*Statistica11y significant at the .05 level 
-- Conti nued -- . 

" 

Total 
Defendants 
(n = 543) 
No. I Percent 

, 
, 

4.5 

1.6 

62 100.0% 
332 100.0% 

39.!l 100.0% 

414 100.0% 

I 

7 100.0% 
75 100.0% 
22 100.0% 

518 100.0% 

I i. 

DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Site: Baltimore, MD -------

-
Financial 
Release 

C!WV\I~TERISTIC Conditions 
(n = 162) -,-_:-
No. Pe t'cen t ----- - --_. -

II. CU),l-ent Case 

* A. Charge : 

Robbery 12 85.7% 
Burglary 12 66.7% 
Aggravated 

assault 19 57.5% 
Simple assault 12 18.2,% 
La rceny, the ft 26 34.7% 
Fraud, forgery 4 17.4% 
Drug possession, 

distribution 13 21.7% 
Prostitution 3 50.0% 
Driving while 

intoxicated 2 9 . 5~~ 
Other 58 26. 9~b 

Total 161 30.3% 

* B. Use of Weapons 
Yes 37 57.8% 
No 122 25.7% 

Total 159 29.5% 

I 11. Community Ties 
A. Residence 

*1. Local Resi-
dent 

Yes 143 27.4% 
No 8 88.9% 

Total 151 28.5% 

* 2. Years of Loca 1 
Residence 

~lean number 
of yea rs 20.3 

* 3. ~lonths at 
present 
address 

Nean number 
of months 61.5 

*Statisti.callv significant at the .05 level 
- Contl nuecf -

Nonfinancial 
Release 
Conditi ons 
(n = 381) 
No. Percent 

2 14.3% 
6 33.3% 

14 42.4% 
54 81 .8% 
49 65.3% 
19 82.6% 

47 78.3% 
3 50.0% 

19 90.5% 
158 73.1 % 
371 " 69.7% 

27 42.2% 
353 74.3% 
380 70.5% 

378 72 . 6~~ 
1 11 .1% 

379 71 . 5~b 

23.4 

75.8 

Total 
Defendants 
(n = 543) 
No. I Percent 

: 

14 100.0% 
18 100.0% 

33 100.0% 
66 100.0% 
75 100.0% 
23 100.0% 

60 100.0% 
6 100.0% 

21 100. O~fo 
216 100.0% 
532 100. 0% 

64 100 . O~~ 
475 100.0% 
539 100.0% 

521 100.0% 
9 100.0% 

530 100.0% 

22.5 

71. 6 
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DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Site: _-'B=ao...!l....!'t~; m=o::..!.r-=~...l.., -!,M,!.!=D:.....-.. __ _ 

0------ - -
Financial 
Release 

CHARAI:TER ISTIC Conditiors 
1-;( n = 162) 

--- - tio.-JPercent 

B. !="a,lily Ties 
* l. ['larital Status 

i1a rri ed: 17 . 17.3% 
Separated, 

divorced, 
widowed 44 31.4% 

Single 96 32.2% 
Total 157 29.3% 

2. Supports Fam-
i ly 

Yes 56 27.6% 
No 100 30. 6~& 

Total 156 29.4% 

* 3. Living Arrange 
ment 

I~ith pa rent 55 29.3% 
11i th spouse 14 15.2% 
l1ith other 

relative 31 29.8% 
With unrelated 

person 34 39.1 % 
Alone 18 31 .6% 

Total 152 28.8% 

4. Number of 
Dependents 

t·lean number of 
dependents 0.7 

* C. Emph- 2nt Status 
Employed 62 23.3% 
Unemployed 95 35.2% 

Total 157 29.3% 

*Statistically significant at the .05 level 
- Continued -

Nonfinancial 
Release 
Conditi ons 
(n= 381) 
No. Percent 

81 82.7% 

95 68.6% 
202 67.8% 
379 70.7% 

147 72. 4~~ 
227 69 . 4~~ 
374 J 70. 6~~ 

133 70.7% 
73 . 84.8% 

73 70.2% 

53 60.9% 
39 68. 4~~ 

376 71.2% 

1.2 

204 76.7% 
175 64. 8~~ 

379 70.7% 

Total 
Defendants. 
(n = 543) 
No. Percent 

98 100.'0% 

140 100.0% 
298 1 00 . O~~ 
536 100.0% 

203 100.0% 
327 100.0% 
530 100.0% 

188 100.0% 
92 100.0% 

104 100.0% .D 

87 100.0% 
57 100.0% 

528 100.0% 

1.0 

266 100.0% 
270 100.0% 

536 100 . 05~ 

- -. 

i. ~ 

DEFENDANT CI~RACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Site: _.:::.:B a::..:l~t:....!.;i m~o:!..!.r~e..L, ....!;M.!..!::D:...-__ 

--
Financial Nonfinancial 
Release Release 

CHARM: TEr< I STI C Conditions Conditi ons 
l-(n = 162) (n = 381 ) 

---- . - _ r~o-.-J Percent No. I Percent 

IV. Den;ootaphi c I 
Characteristics 

A. Age at Arrest 
Mean number of 

years 28.9 29.6 

* B. Ethnicity 
Black 125 33.8% 245 66.2% 
Hispanic ) 
White 37 21.9% 132 78.1 % 

Total 162 30.1 % 377 59.9% 
C. Sex 

Male 137 30.7% 309 69.3% 
Female 25 26.6% 69 73.4% 

Total 162 30.3% 378 70.0% 
~. -

*Statlstlcally significant at the .05 level 

Total 
Defendants 
(n = 543) 
No. I Percent 

~ : : 
, 

29.4 

370 100.0% 

169 100.0% 

539 100.0% 

446 100.0% 
94 100.0% 

540 100.0% 
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DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Site: Washington, D.C. 

I C HAR.-r -rER I S TIC 

Financial Nonfinancial 
Release Release 
Conditio'lS Conditi ons 
(n = 108) (n = 194) 
No. I Percent No. I Percent - _. 

1. Pri )). Record 

* A. Number of'· 
prior arrests 
Nean number of 3.7 2.8 prior arrests 

* B. Number of prior 
convictions 
~1ean number of 1.9 1.3 pri or convi cti OilS 

* C. Pri or Failure 
To Appear 

Yes 15 62.5% '3 37 . 5~~ 
No f-3.3 34.7% 62 65 3% 
Total ·48 40.3% 71 59. n~ 

* D. CJS Status at 
Time of Arrest 

No involvement 
with CJS 26 22.6% 89 77 .4% 
On pretri a 1 
release 9 52.9% 8 47.1% 
On probation 16 61. 5% 10 38.5% 
On parole 12 44. 4~h 15 55. 6~~ 
Total 63 34. 1~~ 122 1 65.9% 

*Statis~ical1y significant at the .05 level. 
- Contlnued -

- ---~--- -~---

\ 

Total 
Defendants 
(n = 302) 
No. I Percent \ 

· · · 

3.1 

1.5 

24 100.0% 
g~ loom 

119 100. m~ 

115 100.0% 

17 100.0% 
26 100.0% 

77 100.0% 

185 100. 05~ 

8-6 

DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Site: __ ~W~a~sh~i~n~g~to~n~,~Dw.C~. ____ __ 

I CHA~ACTERIST!C Financial Nonfinancial 
Release Release 
Conditions Conditions 

L 
(n = 194) (n = 10tl 

No. Percent No. -- --I 

II. Current Case 

*A. Charge : 

Robbery-- 15 46.9% 17 
Burglary 12 31.6% 26 
Aggravated 

assault 11 39.3% 17 
Simp 1 e ass a u l.t 3 21.4% 11 
Larceny, theft 18 38.3% 29 
Fraud, forgery 1 6. n~ 14 
Drug possession, 

distribution 3 13.6% 19 
Pros t itut ion 8 27.6% 21 
Driving while 

intoxicated 5 27.8% 13 
Other 30 54.5% 25 

Total 106 35.6% 192 
B. Use of Weapons 

Yes 16 45.7% 19 
No 31 ~~ O'l! Fi~ 

Total 47 36.4% 82 

I I I. Community Ti es 

A. Residence 
*1. Local Resi-

dent 
Yes 98 33.9% 191 
No 7 70.0% 3 

Total 105 35.1% 194 

*2. Years of Local 
Residence 

~lean number 
of years 14.3 

* 3. Months at 
present 
address 

~lean number 
of months 46.8 

*Stati.st·ically significant at the .05 level. 
- Cont 1 nued -

Percent 

53.1 % 
68.4% 

60. 7~~ 
78.6% 
61. 7% 
93.3% 

86.4 
72.4% 

72. 2~~ 
45.5% 
64. 4~~ 

54.3% 
Fi7 00/. 

63.6% 

66.1% 
30.0% 
64.9% 

19.3 

66.3 

.-------------------~---------------~~ - -~ ~- --

Total 
Defendants 
(n = 302) 
No. Percent 

.-. 
32 100.0% 
38 100.0% 

28 100.0% 
14 100.0% 
47 100.0% 
15 100.0% 

22 100.0% 
29 100.0% 

18 100.0% 
55 100.0% 

298 100.0% 

35 100.0% 
Qll 1 nn not 

129 100.0% 

289 100.0% 
10 100.0% 

299 100.0% 

17.5 

59.4 



--~--- -~ - -- - --~------~----~------

G-/ 

DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Site: Washington, D.C. 

,--'-- -
Financial Nonfinancial 
Release Release CHAP .. 1( 1 ER I STI C Conditi0115 Conditions 
(n = 108) (n = 194) f--.,."--1 No. Percent ---. flo. Pe rcen t 

B. Farl'i ly Ties 
1.llarital Status 

i1a rri ed:_ 10 20.8% 38 79.2% Separated, 
divorced, 
widowed 17 30.4% 39 69.6% Single 58 35.8% 104 64.2% Total 85 32.0% 181 68.0% 

* 2. Supports Fam-
i 1y 

Yes 9 15.8% 48 84.2% No 54 36.5% 94 63. 5~~ Total 63 30.7% 142 69.3% 
3. L i vi ng Arrange 

ment 
Ylith pa rent 25 28.4% 63 71.6% 
\-lith spouse 10 20.8% 38 79.2% Wi th other 

relative 15 
With un re 1 a ted 

36.6% 26 63.4% 

person 17 33. 3;~ 34 66. 7~~ Alone 9 34.6% 17 65.4% 
Total 76 29.9% .178 70.1% 

* 4. Number of 
Dependents 

t~ean number of 
dependents 0.3 0.5 

C. Employment Status 
Employed 35 29.2% 85 70.8% Unemployed 52 33.8% 102 66.2~ Total 87 31.8% 187 68.2% 

*Statistica11y significant at the .05 level 
- Conti nued -

Total 
Defendants. 
(n=302) 
No. Percent 

48 100 .0%' 

55 100.0% 
162 100.0% 
265 100.0% 

57 100.0% 
148 100.0% 
205 100.0% 

88 100.0% 
48 100.0% 

41 100.0% 

51 100. 0% 
26 100.0% 

254 100.0% 

0.3 

120 100.0% 
154 100 ~O% 
274 100.0% 

t· 

.- -
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DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Site: Washington, D.C. 

-
I Financial Nonfinancial 

Release 
CHARACTEc: I STI C Conditions ~Release 

Conditi ons 
(n = 108) (n -194) 
r~o~l Pel-cent No. Percent --.--

IV. Dell'oo'-aphic 
Characteristics 

*A. Age at Arrest 
r~ean number of 

years 30.2 28.5 

B. Ethnicity 
72 32.7% 148 67.3% Black 

Hispanic) 
White 8 33.3% 16 66.7% 

Total 80 32.8% 164 67.3% 

C. Sex 
~la 1 e 95 37.5% 158 62.5% 
Female 13 26.5% 36 73. 5~;' 

Total 108 35.8% 194 64.2% 

*Statistically significant at the .05 level 

Total 
Defendants 
(n=302) 
No. Percent 

: , : . 

29.1 

220 100.0% 

24 100.0% 
244 100.0% 

253 100.0% 
49 100.0% 

302 100.0% 



. 

DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Louisville, KY Site: ____________________ _ 

. 

Financial Nonfi nanci a 1 
Release Release 

CHlIRJ1C T EP ISTIC Conditions Conditions 
(n = 216) 

1,10-:-] Percent 
(n = 152) 
No. 

- -

I. Prior Record - ~--

* A. Number of:. 
pri or arrests 
~lean nUfllber of 7.4 

prior arrests 

* B. Number of prior 
convictions 
t'lean number of 
prior convictions 2.6 

* C. Prior Failure , To Appear 

Yes 85 87.6% 12 

No 73 48.3% 78 

Total 158 63.7% 90 

* D. CJS Status at 
Time of Arrest 
No involvement 
with CJS 163 54.7% 135 

On pretrial 
. release 31 77 .5% 9 

On probation 9 81.8% 2 
On parole 5 83.3% 1 

Total 208 58.6% 147 

* Statistically significant at the .05 level 
- Conti nued -

Percent 

3.5 

1.3 

12.4% 

51.7% 

36.3% 

45.3% 

22.5% 
18.2% 
16.7% 

41.4% 

Total 
Defendants 
(n = 368) 
No. I Percent 

. . 

5.8 

2.0 

97 100.0% 

151 100.0% 

248 100.0% 

298 100.0% 

40 100.0% 
11 100.0% 
6 100.0% 

355 100.0% 

* 

l IU 

DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Site: LouisVille, KY 

r----.- . 

Financial Nonfinancial 
Release Release CHAP-fir 1 ~R I STIC Conditio'1s Conditi ons 

r-.J n =_~J.6) (n = 152) 
--- . No. Percen t No. Percent ---_._-
II. Currerit Case 

A . Charge 
Robbery 6 100.0% 0 0.0% 
Burglary IJ b1:Llj.1O 6 31 .b~J 
Aggravated 

assault 8 50.0% 8 50.0% 
Simple assault jf ob. 110 ~Y 43.950 Larceny, theft 29 56.9% 22 43.1% Fraud, forgerL- 8 66.7% 4 33.3% Drug possession, 

distribution 12 44.4% 15 55.6% Prostitution 10 55.6% 8 44.4% Driving while 
intoxicated 13 65.0% ·7 35.0% Other 77 59.7% 52 40.3% 
Total 213 58.5% 151 41.5% 

B. Use of Weapons 
Yes 25 59.5% 17 40.5% No 191 58.6% 135 41.4% Total 216 58.7% 152 41 . 3~b 

III. COlllmunity Ties 
A. Residence 

* 1. Local Resi-
dent 182 54.7% 151 45.3% Yes 

No 10 100.0% 0 0:0% 
Total 192 56.0% 151 44. O~& 

* 2. Yea rs of Loca 1 
Res; derlCe 

~Iean number 14.0 21.9 of years 

* 3. Months at 
present . address 34.9 51,7 

~lean number 
of months 

Statlstlcally slgnlflcant at the .05 level 
- Conti nued -

Total 
~efendants 
n = 368) 

No. Percent 

6 100.0% 
IY IUU.U% 

16 100.0% 
66 100. O~~ 
51 100.0% 
12 100.0% 

27 100.0% 
18- 1uu.Uio 

20 100.0% 
129 100.0% 
364 100.0% 
. 
42 100.0% 

326 100.0% 
368 100.0% 

333 100.0% 

10 100.0% 
343 100.0% 

17.2 

41.9 



, 
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DEFENDANT CHARACTERISTICS BY TYPE 
OF RtLEASE CONDITIONS JUDGES SET 

Site: Louisville, KY 

r----. --
Financial Nonfinancial 
Release Release 

CHA~r. r: T~R I STI C Conditions Conditi ons 
(n = 216) (n = 152) 

~~-o-.-lpe rcen t No. Percent ----
B. i="a"lily Ties 

l. Harital Status 
l1a rri ed:. 42 52.5% 38 47.5% 
Separated, 

divorced, 
widowed 37 52.1% 34 47.9% 

Single 65 46.8% 74 53.2~ 
Total 144 49.7% 146 50.3% 

2. Supports Fam-
ily 

Yes 73 52.1 % 67 47.9% 
No 69 46.6% 79 53.4% 

Total 142 49.3% 146 50.7% 

3. Living Arrange 
ment 

\1ith pa rent 49 49.5% 50 50.5% 
With spouse 36 49.3% 37 50.7% 
With other 

relative 15 38.5% 24 61.5% 
With unrelated 

person 19 44.2% 24 55.8% 
Alone 24 68.6~~ 11 11 .4% 

Total 143 49.5% 146 50.5% 

* 4. Number of 
Dependents 

r~ean number of 0.8 1.3 dependents 

C. Employment Status 
Employed 

lt~ ~r~~ ~~ ~~.~~ Unemployed 
Total 203 57.5% 150 42. 5~~ 

* Statistically significant at the .05 level 
- Conti nued -

Total 
Defendants. 
(n = 368) 
No. Percent 

80 100.0% 

71 100.0% 
139 100.0% 
290 100.0% 

140 100.0% 
148 100.0% 
288 100.0% 

99 100.0% 
73 100.0% 

39 100.0% 

43 100.0% 
3!i 100.0% 

289 100.0% 

1.0 

~~§ 1~~'~~ 
353 100.0% 

· . · . · 

1 

r i 

j j' 

i \ 

r 
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DEFEND/INT CHARAClER I STICS BY TYPE 
OF RtLEASE CONDITIONS JUDGES SET 

Site: Louisville, KY 

--- - - -
Financial Nonfinancial 
Release Release 

CIIAR{,( T F.R I STIC Conditions ~onditi ons 
(n = 216) n = 152) 

---~.--. f---fJoYercen t No. I Percent 

~~ill(-'91~aphic , 
Characterist.ics 

* A. Age at Arrest 30.4 28.8 
~lean number of 

years 

B. Ethnicity 
Black 85 58.2% 61 41.8% 
Hispanic ) 129 58.6% 91 41.4% White ) 

Tota 1 214 58.5% 152 41.5% 
C. Sex 

Male 178 58.4% 127 41.6% Female 3!i I)g 10/0 ?I) 41 ]O~ 
Total 213 58.4% 152 41.6% 

*Statistical1y significant at the .05 level 

Total 
Defendants 
(n = 368) 
No. I Percent 

: : 

29.8 
. 

146 100.0% 
220 100.0% 

366 100.0% 

305 100.0% 
fiO 1000% 

365 100.0% 
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DEFENDANT CHARACTERISTICS BY TYPE 
OF RtLEASE CONDITIONS JUDGES SET 

I 

Site: Tucson, Arizona 

- -
.. -

Financial Nonfinancial 
Release Release 
Conditions Conditions 

CHARAf'T[RISTIC (n = tal) (n = 216) 
No. I Percent 'tlo. ] Percent 

- . 

l. Prior Record ----
* A. Number of·. 

prior arrests 
~lean number of 3.9 
prior arrests 6.4 

* B. Nurnber of prior 
convictions 
~1ean number of 1 .7 
pri or convi cti ons 3.7 

C. Prior Failure 
To Appear 

54.5% 
Yes 35 45.5% 42 

57 . O~~ 
95 43. O~~ 126 

No 
56.4% 

Total 130 43.6% 168 

D. CJS Status at 
Time of Arrest 
No involvement 161 55.5% 

129 44.5% 
"Ii th CJS 
On pretri a 1 14 51.9% 

13 48.1 % 
release 60.0% 40.0% 15 On probation 10 

18 50/. 8 f)1.5Ol 

On parole 5 
44.2% 198 55.8% 

Total 157 

. 'f' t at the 05 level *Statisti.cally slgnl lcan . 
_ Contl nued -

Total 
Defendants 
(n = 397) 

I Percent No. 

, 
: : 

5.0 

2.6 

77 100 . O~b 
221 100.0% 

298 100.0% 

290 100.0% 

27 100.0% 

25 100.0% 

13 lOO~ 

355 100.0% 

_ ... ---" _._------
----_ .. 

----~---

,. , 

D 

D 

.J; 

J 

-~.~ ---
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DEFENDANT CHARACTERISTICS BY TYPE 
OF RtLEASE CONDITIONS JUDGES SET 

Site: Tucson, Arizona 

_. __ . -. ---_.,. 
Financial 
Release 

CHARJ\C,TER I ST I C Conditions 
_.LQ~.rk~U L 

No. Pe rcen t ---,..,. 
II. Curt'ent Case 

* A. Charge : 

Robbery 5 83.3% 
Burglary 9 36.0% 
Aggravated 

assault 9 47.4% 
Simple assault 7 50.0% 
Larceny, theft 24 46.2% 
Fraud, forgery 4 57.1% 
Drug possession, 

distribution 14 27 . 5~~ 
Prostitution 1 33.3% 
Driving while 

intoxicated 27 34.2% 
Other 63 57.3% 

Total 163 44.5% 

B. Use of Heapons 
Yes 16 55.2% 
No 79 43.9% 

Total 95 45.5% 

II!. Communi ty_ Ti es 
A. Res i dence 

*l. Local Resi-
dent 

Yes 128 40. 6~; 
No 27 60.0% 

Total 155 43.1 % 

* 2. 'Years of Local 
Residence 

~lean number 
of years 5.5 

* 3. Months at 
present 
address 

~lean number 
of months 22.0 

*Statistical1y significant at the .05 level 
- Conti nued -

Nonfinancial 
Release 
Conditi ons 
(n = n6) 
No. Percent 

1 1 6 . 79~ 
16 64.0% 

10 52 . 6~~ 
7 50.0% 

28 53.8% 
3 42.9% 

37 72.5% 
2 67.7% 

52 65.8% 
47 42.7% 

203 55.5% 

13 44.8% 
101 56.1% 
114 54. 5;~ 

187 59.4% 
18 40.0% 

205 56.9% 

8.5 

41.9 

Total 
Defendants 
(n = 397) 
No. Percent 

. . , . . 
6 100.0% 

25 100.0% 

19 100.0% 
14 100.0% 
52 100.0% 
7 100.0% 

51 100.0% 
3 100.0% 

79 100.0% 
110 100.0% 
366 100.0% 

29 100.0% 
180 100.0% 
209 100. O~~ 

315 100.0% 
45 100.0% 

360 100 . O~~ 

7.1 

32.8 



DEFENDANT CHARACTERISTICS BY TYPE 
OF RtLEASE CONDITIONS JUDGES SET 

Tucson, Arizona Site: __________ _ 

r-'---' . -
Financial Nonfinancial 
Release Release 

CHARA':TEQ ISTIC Conditions Conditi ons 
(n = 181) (n = 216) f--:.'o:-r No. Percent --_ .. fl~ Percent 

B. ~'l':'i1y Ties 
1. 1·larital Status 

f1a rri ed:. 10 27.0% 27 73.0% 
Separated, 

divorced, 
widowed 15 50.0% 15 50. O~~ 

Single 53 34.6% 100 65.4% 
Total 78 35.5% 142 64.5% 

2. Supports Fam-
ily 

Yes 23 31.5% 50 68.5% 
No 58 38.2% 94 61.8% 

Total 81 36.0% 144 64.m~ 

3. Living Arrange 
ment 

With pa rent 14 25.0% 42 75.0% 
\oIith spouse 10 26.3% 28 73. n~ 
With other 

relative 11 37.9% 18 62.1% 
With unrelated 

61 . 5~; person 15 38. 5~~ 24 
Alone i8 45.0% 22 55.0% 

Total 68 33.7% 134 i 66.3% 

* 4. Number of 
Dependents 

I·lean number of 
dependents 0.3 0.5 

C. Ernployment Status 
46 35.9% 82 64. 11~ Ernployed 
52 39. 4~~ 80 60. 6~~ Unemployed 

Total 98 37.7% 162 62. 3~& 

*Statistical1y significant at the .05 level 
- Conti nued -

Total 
Defendants. 
(n = 397) 
No. Percent 

. . 
37 100.0% 

30 100.0% 
153 100.0% 
220 100.0% 

D 

73 100.0% 
152 100.0% 
225 100.0% 

56 100.0% 
38 100.0% 

29 100.0% 

39 100.0% 
40 100.0% 

202 100.0% 

0.4 

128 100.0% 
132 100.0% 
260 100.0% 

t. I b 

DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDIrIONS JUDGES SET 

Site: Tucson, Arizona 

r---._ ... -
Financial Nonfinancial 
Release Release 

CHARlie' E~ I STI C Conditions Conditi ons 
(n = 181) (n = 216) 

--~- .... NCfPercent No. I Percent 

IV. Den'f1~ ra ph i c 
Characteristics 

, 
... 

* A. Age at Arrest 30.3 27.7 
~lean number of 

years 

B. Ethnicity 
Black 11 35.5% 20 64.5% 
Hispanic 44 45.4% 53 54.6% 
Whi te 90 43.1% 119 56.9% 

Total 145 43. O~~ 192 57.0~b 

C. Sex 
~la le 157 45. 2~~ 190 54. 8~~ 
Female 22 46 .8~1, 25 53.2% 

Total 179 45.4% 215 54. 6~; 

*Statistica11y significant at the .05 level 

Total 
Defendants 
(n = 397) 
No. I Percent 

: .. 
28.9 

31 100.0% 
97 100.0% 

209 100.0% 
337 100.0% 

347 100.0% 
47 100.0% 

394 100.0% 
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DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Site: __ ~S~a~n~J~o~s~e~,_C~A~ __ --__ _ 

I CHA""~T'RI5TIC 
-

Financial 
Release 
Conditions 

I (n = 154) 

/--- .... 
_~Jpe?cent . ,-

1. Ft-bl- Record 
* A. Number of'· 

prior arrests 

I·lean number of 
pr'; Jr arrests 6. 1 

* B. Number of prior 
convictions 
r·1ean number of 
pri or convi ct ions 2.9 

C. Ptior Failure 
To Appear 

Yes 25 62.5i 

No 86 45.7% 
Total 111 48.7% 

*0. CJS Status at 
Time of Arrest 

No involvement 
with CJS 82 36. 3~~ 

On pretrial 
release 31 73.8% 

On probation 23 56.1 % 

On parole 4 80.0% 

Total 140 44. 6;~ 

*Statistica11y significant at the .05 level 
., .. Continued -

Nonfinancial 
Release 
Conditi ons 
(n = 178) 
No. I Percent 

3. 1 

1.6 

15 37.5~ 

102 54. \~% 
117 51 . 3~; 

144 63 . 7;~ 

11 25. 2~{ 

18 43. 9;~ 

1 20.0% 

174 55.4°~ 

- --- ------------- --------------~-------------------------------------------------------------

Total 
Defendants 
(n = 332) 
No. I Percent 

. 
. 

4.5 

2.2 

40 100.0% 
188 100.0% 
228 100.0% 

w 

226 100 . O~~ 

42 100.0% 
41 100.0% 
5 100 . O;~ 

314 100.0% 

3-18 

DEFENDANT CHARAC1ERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Si te: San Jose, CA 
----------~----------

0.' 0'0 

Finullcial 
Release 

CHMJ~rTE~ I STI C Condi ti CH1S 

I-J n.":" .l53.L 
No. Percent ---- ---, . 

I I. C'JI-I-r:>n t Case --- .. -
*A. Charge : 

Robberv 4 80.0% 
Burglarv 11 61 .1% 
Aggravated 

assault 5 83.3% 
Simple assault 6 66.7"'0 
Larceny, theft 20 66.7% 
Fraud, forgery 5 45.5% 
Drug possession, 

distribution 16 72. 7°~ 
Prostitution 3 75.070 
Driving while 

intoxicated 53 30. 8~~ 
Other (3 54. 8~o 

Total 146 45 . 8~; 
* B. Use of Weapons 

Yes 12 75.0% 
No 124 42.2% 

Total 136 43. 9"~ 

III. Community Ti es 

A. Residence 
1. Local Resi-

dent 
Yes 145 45.7% 
No 8 57.1 % 

Tota 1 153 46.2% 

2. Years of Local 
Residence 

Nean number 
of years 12. 1 

. 

* 3. Nonths at 
present 
address 

~lean number 
of months 13.3 

*Statisti.cally significant at the .05 level 
- Cont 1 nued -

Nonfinancial 
Release 
Conditi ons 
(n = 178) 
No. Percent 

1 20.0% 
7 38.9% 

1 16 . 7~~ 
3 33 . 3:~ 

10 33.3% 
6 54.5% 

6 27.3% 
1 25.0% 

119 69.2% 
19 45.2's 

173 54.2% 

4 25.0% 
170 57.8% 
174 56. 17; 

172 54.3% 
6 42.9% 

178 I 53.8% 

14.1 

49.6 

Total 
Defendants 
(n = 332) 
No. Percent 

.. . 
5 100.0~ 

18 100.0% 

6 100 . O~~ 
9 100.0% 

30 100 . oo~ 
11 100 . O;~ 

22 100.0% 
4 100.0~ 

172 100.0~~ 
4~ IUU.U% 

319 100 . O~; 

16 100 . O~~ 
294 100 . O~; 
310 1 00. O~'o 

317 100.0~'o 
14 100.0% 

331 100.0% 

13.1 

32.8 I 
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DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Site: San Jose, CA 

.---- .. r--'- .. 

·Financial Nonfi nanci a 1 
Release Release 

CHAPUTE~ISTIC Condi ti Drs Conditi ons 
(n = 178) __ (!l.jL5~t 

_:~ _ Pe rcen t No. Percent 
---- .. 

B. Farl'ily Ties 
* l. Ha ri ta 1 Status 

ria rri ed:. 35 35.4% 
Separated, 

divorced, 
\'Ii dO\oJed 41 45.6% 

Single 68 51.5% 
Total 144 44. 9~~ 

* 2. Supports Fam-
i 1y 

29.0% Yes 29 
No 78 52.3% 

Total 107 43.0% 

* 3. Living Arrange 
ment 

With pa rent 38 53. 5~~ 
\·Ii th spouse 32 33.0% 
\'Iith other 

relative 16 48.5% 
With unrelated 

person 15 34.1 % 
Alone 12 32.4% 

Total 113 40.1 % 

4. r~umber of 
Dependents 

Mean number of 
dependents 0.1 

* C. Employment Status 
Employed 82 38.7% 
Unemployed (;q r;Q r:;cv 

Total 151 45.0% 

*Statistically significant at the .05 level 
- Conti nued -

64 64.6% 

49 54. 4s~ 
64 48. 5?~ 

177 55. n; 

71 71 .0% 
71 47.7% 

142 57 .m~ 

33 46 . 5°~ 
65 67.0% 

17 5l.5~~ 

29 65.9% 
25 67.6% 

169 59.9% 

0.4 

I 
130 61.3% 

117 .iln r:;cv 

177 54.0% 

Total 
Defendants. 
(n = 332) 
No. Percent 

. . 
99 100.0% 

90 100.0% 
132 100.0% 

321 100.0% 

laO 100.0% 
149 100.0% 

249 100. O~'a 

I 

71 100.0% 
97 100.0% 

33 100.0% 

44 100.0% 
37 100.0% 

282 100.0% 

0.3 

212 100.0% 
111=; , nn no/. 

328 100.0% 

, 
r", , . 

DEFENDANT CHI\RI\CTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Site: _--,S=a!..!.Cn~Jo~,s!..!:e:...1.,.-:C~A.!--__ _ 

1---'-- -
Financial Nonfinancial 
Helease Release 

CHARACTERISTIC Conditions Conditi ons 
(n = 154) (n = 178 ) 

- No. I Percent No. I Percent 

IV. Oerogl"aphic , 
Characteristics 

* A. Age at Arrest 
f~ean number of 

years 29.0 32.3 

B. Ethnicity 
Black 26 63.4?s 15 36. 6~~ 
Hispanic 46 45. 5~," 55 54.5% 
White 80 43.7% 103 56.3% 

Total 152 46.8% 173 53.2 

C. Sex 
Male 128 45.4% i54 54. f/~ 
Female 25 52. 1 ~~ 23 47 . go; 

Total 153 46. 45~ 177 53. 6~t, 

*Statistically significant at the .05 level 

Total 
Defendants 
(n = 332) 
No. I Percent 

: , 
. 

30.2 

41 100.0% 
101 100.0% 
183 100.0% 
325 100.0% 

282 100.0%' 
48 100.0% 

330 100.0% ..•... 
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DEFENDANT CHARACT(RISTICS BY TYPE 
OF RelEASE CONDITIONS JUDGES SET 

Site: Miami, Florida (Felony Cases Only) 

I CHARft-r"RISTIC 

--
Financial Nonfinancial 
Release Release 
Conditions {onditi ons 

-,(n = 245) n = 163) 
------ _:~J Percent No. 1 Percent 

I. Pri 0" Record 

* A. Number of~ 

prior arrests 
f.lean number of 
prior arrests 4.7 4.4 

* B. Number of prior 
convictions 
Hean number of 1.9 2. 1 pri or convi cti ons 

C. Prior Failure 
To Appear 
Yes 29 58.0% 21 42.m~ 

No 112 57.4% 83 42.6% 

Total 141 57.6% 104 42.4% 

D. CJS Status at 
Time of Arrest 

No involvement 
with CJS 187 59.0% 130 41.0% 
On pretri a 1 

11 52.4% 10 release 47.6% 

On probation 31 64.6% 17 35.4% 
On parole 4 100.0% 0 0.0% 
Total 233 59.7% 157 40. 3~~ 

* Statistically signi~icant at the .05 level 
- Continued -

I 
Total 
Defendants 
(n = 408) 
No. I Percent 

4.6 

2.0 

50 100.0% 
195 100.0% 

245 100.0% 

317 100.0% 

21 100.0% 

48 100.0% 
4 100.0% 

390 100.0% 

. . 
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DEFENDANT CHARACTERISTICS BY TYPE 
OF RelEASE CONDITIONS JUDGES SET 

Site: Miami, Florida (Felony Cases Only) 

t-.---~ 

Financial Nonfinancial 
Release Release 

CHAR.Lir~ T ER I STI C Conditi0rs Conditions 
_(n .. ...:. 245) (n ::: 163) 

No. Perce!1t No. Percent ----- ... ---.. .. 

II. Current Case 

* A. Charge : 

Robberv 13 68.4% 6 31 6% 
Burglarv 30 50.0% 30 50.0% 
Aggravated 

assault 23 54.8% 19 45.2% 
Simple assault 16 43. 2~~ 21 56.8% 
larceny, theft 33 57.9% 24 42.1% 
Fraud, forgery '9 81.8% 2 18. 2~'; 
Drug possession, 

distribution 75 63.6% 43 36. 4~j 
Pros t itut ion n 0.0% 0 0-,0;'; 
Driving while 

intoxicated 0 O. O~~ 0 0.0% 
Other 42 72. 4;~ 16 27 . 6~s 

Total 241 60.0% 161 40.0% 

B. Use of \~eapons 
Yes 58 57.4% 43 42. 6~b No lOt:: t::f1 0 0 / 1')(1 ':10 ')01 

Total 
.~, ,~ VJ'~'" 

244 60.0% 163 40. o;~ 

III. Community Ties 
A. Residence 

1. local Resi-
dent 204 58. 3~; 146 41.7% 

Yes 33 71. 7% 13 28.3% 
No 

Tota 1 237 59.8~~ 159 40. 2~~ 

* 2. Years of local 
Residence 

~lean number 
of yea rs 4.9 12.4 

* 3. Months at 
present 16.0 46.5 
address 

~lean number 
of months 

* Statistically significant at the .05 level 
Conti nJed -

Total 
Defendants 
(n = 408) 
No. Percent 

lq 100 00/, 
nO 100.0% 

42 100,0% 
37 100,0% 
57 100,0% 
11 1000% 

118 100 . O~~ 
0 0.0% 

0 0.0% 
58 100.0% 

402 100.0% 

101 100.0% 
')(le ,,,,, "0/ 
vvv vu. v 0 

407 100.0% 

350 100.0% 
46 100.0% 

396 100.0% 

7.9 

28.2 

.-



DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Site: Miami, Florida (Felony Cases Only) 

,....------- -
Financial Nonfinancial 
Release Release 

CH,c,p:.r' ;:-qISTIC Conditions Conditi ons 
-J!1-=: ~21 (n = 163) 

---- -- No. J Percent No. Percent 

B. !='l"'ly Ties 
*1- 1·la rita 1 ~tatus 

rla rri ed: 22 
Separated, 

52.4% 20 47.6% 

divorced, 
I'li do\'Ied 18 52.9% 16 47.1% 

Single 52 35. 9;~ 93 64.1% 
Total 92 41.6% 129 58. 45~ 

2. Supports Fam-
ily 

Yes 30 46.9% 34 53.1% 
No 42 37 . 2~~ 71 62. 8~~ 

Total 72 40.7% 105 59.3% 

* 3. Living Arrange 
ment 

With pa rent 23 30. 3?~ 53 69.77b 
With spouse 23 54. 8~~ 19 45. 2~~ 
vJith other 

relative 9 36. O~I, 16 64.0~~ 
Hith unre 1 a ted 

person 15 48.4% 16 51 . 6:~ 
Alone 18 43. 9;~ 23 !iFi n~ 

Total 88 40. 9~~ 127 59. n~ 

* 4. Number of 
Dependents 

Nean number of 
dependents 0.2 0.5 

C. Employment Status 

I Employed 123 58.6% 87 41 . 4~b 
Unemployed 104 58. 8?~ 73 41 . 2~1, 

Total 227 I 58. 75~ 160 41.3% 
,.. * ~tatlstlcally slgnlflcant at the .05 level 

- Conti nued -

Total 
Defendants _ 
(n = (08) 
No. Percent 

42 100.0% 

34 100.0% 
145 100.0% 

221 100.0~~ 

64 100,0% 
113 100.0% 
177 100.0% 

76 100.0% 
42 100.0% 

25 100.0% 

31 100.0~~ 
41 lnn W~ 

215 100.01; 

0.4 

210 100.0% 
177 100.0% 
387 100.0% 

. . 

{ 
, I 

I 

" I- '::4 

DEFENDANT CHARACTERISTICS BY TYPE 
OF RELEASE CONDITIONS JUDGES SET 

Site: ~liami, Florida (Felony Cases Only) 

-,------' --
Financial Nonfinancial 
Release Release 

C}~AP./.\( ~ EP IS TI C Conditior.s Conditi ons 
(n = 245) (n = 163) 

r~o:] Pel:cent No. I Percent 
-.-.---

I 
IV. Del'le~p-aphi c '. 

Characteristics 

A. Age at Arrest 
Mean number of 

years 28.8 26.7 

* B. Ethni city 
Black 94 47.5% 104 52.5% 
Hispanic 46 73.m~ 17 27.0% 
White 102 70.8% 42 29.2% 

Total 242 59.8% 163 40. 2~~ 

C. Sex 
r'la 1 e 216 59.8% 145 40. 2~~ 
Female 29 61. n 18 38.3% 

Total 245 60.0% 163 40.0% 

* Statistically significant at the .05 level 

Total 
Defendants 
(n = 408) 
No. I Percent 

: , 

28.0 

198 100.0% 
63 1 00 .0~1. 

144 100.0~~ 

405 100 . O~~ 

361 100.0% 
47 100. O~.; 

408 1 O(}. 0% 



APPEnD I X C 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

tlote: The!.e data are from six sites included 
ifithe Nat"onal Evaluation of Pretritll Release. 
For more ir:;-ormation about that study, see 
Pretrial Release: A National Evaluation of 
Practices and Outcomes, Ilational Evaluation 
Program Phase II Report, Series 8, NUmber 2, 
a publ ication of the National Institute of 
Justice (Washington, D.C.: U. S. Government 

Iprinting Office, Octobtr 1981). 

[J 

c- ! 

CHARACTERISTICS OF DETAINED 

AND RELEASED DEFENDANTS 

Site: ~~.Hj m9.r~, ..!M.!!:D~ ____ _ 

-----, " -. . .. _-,--------,----------, 

C/I,/\Pc" " I: PI STI C 

I. Fri:· gecot'd 

*A. Nurnbe r 0 f'. 
prior arrests 

~lean number of 
p~-i or a rTes ts 

*8. Number of prior 
convictions 

tlean number of 
prior convictions 

*C. Prior Failure 
To Appear 

Yes 

No 

Total 

*0. CJS Status at 
Ti me of Arres t 

No invol velllent 
\'/i th CJS 
On pretrial 
release 

On probation 

On parole 

Tota 1 

Detained 
Defenrlants 

Released 
Defendctnt.s Total 

Defendants 
(11 := 73) .,- _l!L:_1ZJ?~...L) ___ ,.-Jn-.:=-5;:..;4""'"9,"-) __ _ 

DE.. ... . 11'_~,t-ce1lL- ~~ Percent No.1 Percent 

9.5 5.7 6.2 

3.9 ,2.7 2.9 
---~I ---~~----r--~--~ 

14 22.6;~ 

42 12.5~~ 
, ---.--

56 14.1% 

42 

2 
12 

9 

10.6% 

22.2% 

15.6% 
40. 9?~ 

67 12.8i~ 

48 

294 

342 

373 

7 
65 
13 

458 

77.4% 62 100.0% 

87. 5~:'116. _100. 91L-

85.9% 398 100.0% 

89.4% 417 100.0% 

77 .8% 9 100.0% 

84.4% 77 100. O~~ 
59.15~ 22 100 0"\ 

87.2;,; 525 100. O~,: _______ . ____ . , __ • ___ I... ____ -1, __ ...L. ___ --I __ --L ____ --' 

*Statistically significant at the .05 level. 
- Continued -

... ... 
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-{. 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: Baltimore, MD :.------

~ .. - ~ --.-i--- Detained Released 
Defendants Defendants 

CHi\P.".r -Fr ISTIC 
-(~--= ]JJ __ (n = 476) 

flo. Percent No. Percent 
--- --~. -.- ---, 
II. CJ.-'c:1: Case 
-~--- -.---

*A. Charge : 

Robbery 7 46.];';, 8 53. 3~~ 
Burgl a ry 7 36 .. 8~~ 12 63 ,2~.~ 
Aggravated 

assault 4 12.1% 29 87 . 9;~ 
Simple assault 5 7.6°; 61 92 4°/ 
Larceny, theft 10 13.2% {)6 86.8:£ 
Fraud, forgerL- 2 8.75; 21 91 ::l°l . 
Drug possession, 

2 3. 3;~ 58 96.7",; distribution 
Prostitution 0 o n~; 6 1 00 .Q~' 
Driving while 

intoxicated 4 17.4°' 19 82 6'~ 
Other 32 14. 7~1, 186 85. 3:~ 

Total 73 13. 5~b 466 86.5s; 

B. Use of Heapons 
Yes H 20.9% 53 79. n~ 
No 5t~ 12 1:; 421 87 go/ 

Total 72 13.2% 474 Rn . 8" 

I I 1. COllinluni ty Ti es 

A. Residence 
* 1. Local Resi-

dent 
64 Yes 12.1% 464 87 . 9~~ 

No 4 44.4% 5 55. 6;~ 
Total 68 12.7% 469 87.3% 

-
* 2. Yeal-s ofLCtcal 

Residence 
~Iean number 

of yea n, 20.8 23.8 

3. /·Ionths at 
presen t 
add reS~j 

plean number 
of months 64.4 74.4 

* Statistically significant at the .05 level 
- ContiftJed -

Total D 

Defendants 
(n '" 5Ll 9) 
fjo. I Percent 

: : o . 
15 100.0% 
19 100 no/. 

33 100 00/, 
.6..6 100 nCI 

7n lon n;t 
23 100 00/, 

60 100. Oc~ 
6 100 051, 

21 1 00 O~~ 
?lR 100.05; 

539 100.0% 

4n i 8g· g~ 
546 1 00 no~ 

528 100.0% 
9 100.0% 

537 100.0% 

D 

23.4 

73.1 

c- .: 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: Ba lt i mo r.G,-,-, ....!M..."D<--___ _ 

-- .... - -- -- . _ .. -

Detained Released 
Defendants Defendants 

(11M ,if' rr:rSTIC 
(n = 73) (n = 476) __ no .~ rrei'c:~iit- No. Percent -_. . --

5. r 'j : 1)' Ties 
*1 !larita1 Status 

rIa rri ed: 5 5.0% 95 95. O~~ 
Separated, 

divorced, 
Iv; dowed 19 1 3. 4 ~b 123 86.6% 

Single 46 15.3% 255 84. 7~'~ 
Total 70 12. 9;; 473 87. 1;; 

*2. Supports Fam-
ily 

Yes 19 9. 2~~ 187 90. 8c~ 
No 51 15.4% 280 84. 6~; 

Total 70 13.0% 467 87 . O~; 

3. Living Arrange 
ment 

Hi th pa rent 27 14.1% 164 85.9% 
I-lith spouse 5 5. 3~~ 89 94. 7~~ 
\-li th 0 the r 

re 1 a t i ve 16 15. n~ 90 84.95& 
I~i th ure 1 a ted 

person 16 18. 4~~ 71 81. 6~b 
Alone 6 10. 5~; 51 89. 5~; 

Total 70 13.1% 465 86.9;; 
-

4. Number 0 f 
Dependents 

Nean number of 
dependents N.A. N.A. 

-
*c. Elllp 1 oylllen t Status 

ElI1ployed 20 7.4% 250 92. 6~:' 
Unelllployed 50 18. 3~~ 223 81.7% 

Total 70 12.9% 473 87.1% 

* Statistically significant at the .05 level 
- Continued -

Tota 1 
Defendants 
(n = 549) 
110. Percent 

. ' 

100 100. %. 

142 100.0% 
301 100.0% 
543 100.0~~ 

206 100.0% 
331 1 nn W' 
537 100.0% 

191 1 00. 05~ 
94 100.0?; 

106 100.0% 

87 100.0% 
57 100. O~S 

535 100. O~; 

N.A. 

270 100.0% 
273 100.0% 
543 100.0% 
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C-4 

CHARACTERISTICS or DETAINED 
AND RELEASED DEFENDANTS 

Site: _Ba 1 t i mo r.~ ~-,M.:J!DL-___ _ 

-- ---'-- --,----_ .. . Detained Released 
DefendClnts Defendants 

c.l/Ilp;~! • F t~ ISTIC 
(n _= IZ.~.L -- (n = 476) 

- i~o . . Percent No. I Percent 
----

IV. D e r:'_~ ~ (~.12.hi.f. 
Characteristics 

A. Age at Arrest 
~lean number of 

years 28.0 29.6 

B. Ethnicity 
Black 57 15.2% 317 84.8% 
Hispanic) 16 9.3% 156 90.7% 
Hhite ) 

Total 73 13.4% 473 86. 6~~ 
f--. 

C. Sex 
~la 1 e 62 13. 7;~_ 390 86.3% 
Female 11 11. 6~& 84 88. 45~ --

Total 73 13. 3~~ 474 86.7% 
.-

* Stltistically significant at the .05 level 

--------

Total 
Defendants D 
In = 549) 
~lo . Percent 

: : 
, 
, 

29.4 

374 100.0% D 

172 100.0% 
546 100.0% 

452 100. O~~ 
95 ]00 0% 

547 100.0% 

c- !. 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: ~ashington, D.C. 

r----- .- -- .. ----

Detained Released 

CHJlRr.r r~p I ST IC 
Defenrlants Defendants 

_-i~6':-J JtJceii t (n = 
No. 

----- .-~-

1. Pl-i C' " Hecord 
----~. 

*A. Number of: 
pri or a rres ts 

Nean number of 
prior arrests 4.6 

*B. Number of prior 
convictions 

~lean number of 
pri or convi c t ions 2.6 

*C. Prior Failure 
To Appear 

Yes 13 50. O~~ 13 
No 18 16.8% 89 

Total 31 23.3% 102 

*0. CJS Sta tus at 
Time of Arrest 

No involvement 
with CJS 10 6.1% 155 

On pretrial 
release 5 27 . 8~~ 13 
On probation 13 44. 8~~ 16 
On pa ro 1 e 5 17.2% 24 
Tota 1 33 13.7% . 208 

*Statistical1y significant at the .05 level. 
- Continued 

388) 
I Percent 

2.0 

0.9 

50. O~; 
83.2% 

76.7% 

93. 9~~ 

72.2% 
55.2% 

82.8% 
86. 3~b 

I Total 
Defendants 
(!l = 442) 
No. ! Percent 

, , 
' . 
, 

2.3 

1.1 

26 100.0~~ 

107 100.0% 

133 100.0% 

165 100.0% 

18 100.0% 
29 100.0% 
29 100.0% 

241 100.0% 
--

... 



... 

CHARACTER I STICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: Washington, D.C. 

.~.+----

Detainerl Released 
Defendants Defendants 

CHAP:~" I rr; ISTIC 
. ( n = 54) (n = 388) - -.--- .-- - .. ~ 
r~o . Percen t No. Percent 

---- - ----. -
II. Cur"ent Case ---

* A. Cha rge : 

Robbery 10 30.3% 23 
Burglary 9 20 9% 34 
Aggravated 

3 10.7% 25 assault 
Simp 1 e as sau 1t 1 5.6% 11. 
Larceny, theft 14 21. 5% 5J 
Fraud, forgery- a 0.0% 18 
Drug possession, 

1 distribution 2.7% 36 
Prostitution 4 9. 5~~ 38 
Driving \·,hile 

a 0.0% 78 intoxicated 
Other 9 12.0% 66 

Total 51 11 .7% 386 

* B. Use of ~Jeapons 
Yes 9 20.5% 35 
No 9 5. 5°~ 155 

Total 18 8.7% 190 

I I 1. COIillnunity Ties 

A. Residence 
*1. Local Resi-

dent 
Yes 49 11.7% 370 
No 4 40. O?~ 6 

Total 53 12.4% 376 

2. Years of Local 
Residence 

~fean number 
of yea rs 17.2 

3. Nonths at 
present 
address 

~fean number 
of months 55.0 

* Statistically significant at the .05 level. 
- Continued -

69. n~ 
79.1% 

89 . 3;~ 
91L_4.°1. 
78. 5;~ 

100 0% 

97.3% 
90.5% 

100.0% 
88.0% 

88.3% 

79.5% 
94.5% 
91.3% 

88.3% 
60. Oo,~ 
87.6% 

15. a 

52.1 

, --~ - - -----~ 

. " 

Total 
Defendants 
J!1 = 442) 
No. Percent 

... ; : 
, 

33 100. O~~ 
43 100.0% 

28 100. O~~ 
18 100.0<;; 
65 100 _0% 
18 100. O~~ 

37 100. O;~ 
42 1 00. O~~ 

78 100.0% D 
75 100 00< 

437 100.0% 

44 ~gg'2~ 164 
208 100. O~~ 

419 100.0% 
10 100.05; 

429 100.0% 

15.3 

52.4 

G 

C-I 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: WashJnqt.9JJ.l..,~D~.~C.!.... ___ _ 

- ..... -. 1---'-'- Detainee! Released 
Defendants Defendants 

I 
C/lAP: '~QISTIC 

(n = 54) ._ '-7~ = 388) 
__ -Y~o ._ J Per:.r;~~t No. Percent ----. ~-

8. r:- i 1,}' Ties 
* I. i!arital Status 

rlarried' 4 '6.8% 55 93.2% 
Separated, 

divorced, 
widowed 16 22.9% 54 77.1% 

Single j 31 13. 8~~ 194 86.20/. 
Total 51 14.4~~ 303 85. 6~~ 

*2. Supports Fam-
i ly 

Yes 5 6.8% 68 93. 2~; 
No 32 16.7% 160 83.3% 

Total 37 14.0% 228 86.0% 

3. Living Arrange 
men t 

IVith parent 16 13.2% 105 86. 8':~ 
Hitl1 spouse 4 6.6% 57 93.4~~ 

\·Ji th other 
relative 7 13.5% 45 86.5% 

l.Jith unrelated 
person 12 20. 3?~ 47 79.n~ 

AlonE." 7 21. 25~ 26 78.8% 
Tota 1 46 14.1% 280 85. 9~~ 

4. Number of 
Dependents 

1·lean number of 
dependents 0.2 0.4 

*C. Employment Status 
El1lrloyed 18 9.4% 173 90. 6~:' 
Unemployed 33 16.2% 171 83.8% 

Total 51 12. 9?~ 344 87.1% 

* Statlstlcal1y slgnlflcant at the .05 level 
- Conti nued -

~~--.--- ---

Total 
Defendants. 

_In = 442) 
No . Percent 

, 
, 

59 100.0%-

70 100.0% 
225 100. O~S 
354 100.0% 

73 100.0% 
192 100 09( 
265 100.0% 

121 100. O?~ 
61 100.0% 

52 100.0% 

59 100.0% 
33 1 00. m~ 

326 100.0% 

0.4 

191 1 00. m~ 
204 100.0% 
395 100.0% 

.. 



L-. 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: Wa s h ~12.1~..L' ---.:D::...:.-=C~. ___ _ 

- .-- --

1=::" " ! 5 TI C 

Detained Released 
Defendants Defendants 

f_JI1._= 1~4.L -- (n = 388) 
flo. Pe rcen t No. I Percent 

---.~-
._- ---------

1'0/ • De' __ .~ ~'-''£~ , 
Characteristics 

A. Age at Arrest 
I·lean number of 

years 27.9 30.1 

B. Ethnicity 
Black 46 16.2% 238 83.8% 
Hispanic ) 4 11.4~~ 31 88.6% 
ItJh i te ) 

Total 50 15.7% 269 84.3% 

C. Sex 
1·1 a le 49 13. 4?~ 318 86.6% 
Female 5 6. 8~" 69 93.2% 

-
Total 54 12.2% 387 87.8% 

*Statistically significant at the .05 level. 

Tota 1 
Defendants 
In = 442) 
tlo. I Percent 

: 

29.8 

284 100.0% 
35 100.0% 

319 100. O~~ 

367 100.0% 
74 1 00. O~~ 

441 100.0% 

I 

i 
i 
L , 
! 
I 

C-9 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: Louisville, KY ------

.----- . -.-

Detained Released 
Defenrlants Defendnnts 

Cl\.(\R~(;: EI~ I STIC 
([1 = 86) tn = 346) 

_.f-iio:-J Percjnt --- - No. I Percent 

1. Pri ,"j)- ~ecord --
A. Number of:, 

prior arrests N.A. N.A. 
~lean number of 
prior anests 

* B. Number of pri or 
convictions 
~lean number of 
pri or convi c t ions 5.9 1.8 

C. Prior Failure 
To Appear 

Yes 27 23. 9~b 86 76.1% 
No _33 ~8 3% 147 ~ 1 7 0/ -
Tota 1 60 20. 55~ 233 79.5% 

D. CJS Status at I Time 0 fAr re s t 

No involvement 
\vith CJS 69 19.8% 280 80.2% 
On pretri a 1 
release 11 23.4% 36 76.6% 
On probation 0 0.0% 11 100.0% 
On parole 0 0.0% 6 100.0% 
Total 80 19. 4~; 333 80.6% -

*Statistically significant at the .05 level. 
- Continued -

Total 
Defendants 
(n = 432) L __ 

No. I Percent 

. , 
, 
, 

N.A. 

2.7 

113 100.0% 
1 Qn , (l(l (lOI .' 
293 100.0% 

349 100.0%' 

47 100.0% 
11 100.0% 
6 100 0% 

413 100. m~ 



." . 
C-IJ 

CHARACTERISTICS UF DETAINED 
AND RELEASED DEFENDANTS 

Site: Louisville.,; KY 
~------

r----- - ... -.--~--

Detained Released 
Defendants Defendants 

CHAP!F r~r; ISTIC 
_J.n~.= ~§.L .. (n = 1AEJ 

110. Petcent No. Percent ---.--. ----
II. Ci.J t' "'?ll t Case -,--

*A. Charge : . 
Robberv 0 O. O~& 6 100.0% 
Burglary :i l~ nm 17 AI; no/. 
Aggravated 

assault 0 O. 05~ 16 100.0% 
Simple assault 5 7. 4~~ 63 92. 6~b 
Larceny, theft 3 5.9% 48 _94 1o/n 
Fraud, forgerL- 0 o.m~ 12 100 00

/ 

Drug possession, 
0 0.0% distribution 27 100.0% 

Prostitution 1 5.6% 17 94.4% 
Dri vi ng I'Ihil e 

2 9.5% 19 90. 5~~ intoxicated 
Other 7U 37.0% 119 63.0% 

Tota 1 84 19.6% 344 80. 4~; 

*8. Use of Heapons 
Yes 1 2.4% 41 97.6% 
No 85 21. 8% 305 78.25; 

Total 86 19.9% 346 80. 1:; 

I I I. Corllmun i ty Ti es 

A. Residence 
* 1. Local Resi-

dent 
Yes 65 17.2% 313 82.8% 
No 7 43 ~ 8'1; 9 56. 3~~ 

Total 72 18.3% 322 81. n~ 

*2. Years of Local 
Residence 

(·lean nUll1ber 
8.8 17.5 of yea rs 

* 3. ~lon ths at 
presen t 
address 

~lean number 
of months 18.2 42.4 

-----l 

C *. ~tatistically significant at the .05 level - ontlnued 

Total 
Defendants 
J!l = 432J 
rio. Percent 

.. . . 

.' 

6 '100.0% 
?(\ 1 nn no' 

16 100 0'1, 
68 100.0% 
1;, 1 nn no/. 

11' 1 nn no/. 

27 100.0% 
18 100.0% 

21 100.0% 
189 100. O~~ 

428 1 nn ()~~ 

42 100.0% 
390 100.0<~ 

432 100.0% 

378 18,0.0% 
16 1 0 0% 

394 100.0% 

15.8 

37.6 

" 

---

CIiA!~ toj ~PISTIC 

C-I] 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: LOllis:.ille, Kentucky 

------._- . --

Detained Released 
Defendan ts Defendants 

(n = 86) (n=346) 

-

--.. ._ -'10 :- j!ei~cen t No. Percent 
B. r 1 ilyTies 

I 11arital Status 
rlarried' 8 9.4% 7.7 90.6% 
Separated, 

divorced, 
v·1i dOl'led 12 15.2% 67 

Single 13 8.8% 134 
Total 33 10.6% 278 

* 2. Supports Fam-
ily 

Yes 9 6.2% 137 No 23 14.2% 139 
Total 32 10.4% 276 

. 3. L i vi ng Arrange 
ment 

\·Jith pa ren t 12 11. 4% 93 
I-Ji th spouse 8 10.1~& 71 With other 

relative 1 2.5% 39 
\.Jith un te 1 a ted 

person 5 10.6% 42 
Alone 7 17 . 9~.~ 32 

Total 33 10.6% 277 

*4. Number of 
Dependents 

~lean number of 
dependents 0.2 

-
*C. Employment Status 

Employed 37 15.8% 197 Unemployed -1L 24. ?O/ n'i Tota 1 80 19.4% 332 

* Statistically significant at the .05 level 
- Continued -

84.8% 
q 1 ?o~ 

89.4~~ 

93.8% 
85.8% 
89.6% 

88.6% 
89.9% 

97.5% 

89. 45~ 
82. 1 ~~ 
89.4% 

1.0 

84.2% 
Z5 8"1, 
80.6% 

Tota 1 
Defendants. 
jn =432) 
No. Percent 

. . . . 
85 100.0% 

79 100.0% 
14. 7_ 1 nn _0.%. 
311 100.0% 

146 100.g~ 162 100 0 

308 100.0% 

105 100.0% 
79 100.0% 

40 100.0% 

47 100.0~; 
39 100 O~{ 

310 100.0;~ 

0.9 

234 100.0% 
17R lnno'[ 
412 100.0% 



C- It.: 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: Loui svil'j e ,_K~Y ____ _ 

r------' - - ._- - - .... -. 

Detained Released 

CHlIP,:r· rL' ISTIC 
Defendants Defendants 

(n = 86) (n = 346) 
f--,- 1--" - No. I Percent I~o . Pe rcen t ----- . . 

I'. . Oe'->Jr~ 
Characteristics 

*A. Age at Arrest 
'·lean number of 

years 41.9 29.7 

B. Ethni c ity 
Black 24 14.9% 137 85.1% 
Hispanic ) 
Hhite ) 59 _2~ ?nR 77 WI 

Total 83 19.4% 345 80.6~~ 

C. Sex 
',la 1 e 76 20. 95~ 287 79. 1;~ Female 7 1 n .qC! ~7 PO 1 <I 

Total 83 19.4% 344 80. 6?~ 

* Statistically significant at the .05 level 

~- ---- -------

'. 

Total 
Defendants 
(n = 4.3?' 

-fl01 Percent 

~ 
, 

, 

32.1 

161 100.1% 

?fi7 lnn,n~ 

428 100.0% 

363 100·W~ 
(,;11 1 nn 01 

427 100.0% 

C- 13 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Si te: Tucson, At.!.i!::;;,zo~n~a"---__ _ 

t-- '-'. -- ~ ___ • ·w ___ -
Detained Released 

CHARI'.,- I rr. ISTIC Defenrlants Defendnnts 

(n = 294) .. f-.( n __ =l1L1 L 
110. Pel-cent No. I Percent 

--- ~.- --- ---. 

1. P"i'II' Record 
-~--- . .-

*A. Number of', 
prior arre'sts 

Nean number of 
prior arrests 8.9 3.7 

*B. Number of prior 
convictions 
~lean number of 
prior convictions 5.4 1.6 

C. Pri or Fa i1 ure 
To Appear 

Yes 24 30. 4~~ 55 69. 6:~ 
No 55 24.4% 170 75.6% 
Total 79 26. O~~ 225 74. O~b 

D. CJS Status at 
Time of Arrest 
No involvement 
with CJS 74 25.2% 220 74.8% 

On pretri a 1 
release 7 25.9% 20 74.15& 
On probation 9 34.6% 17 65.4% 
On parole 4 28.6% 10 71.4% 
Total 94 26. O~~ 267 74. O~J, 

*Statistically significant at the .05 level. 
- Continued -

Total 
Defendants 
In = 405) 
No. I Percent 

, ' 
, ' 
, 
, 

5. 1 

2.7 

79 100.0% 
225 1 00. O~~ 

304 100. mb 

294 100.0% 

27 100.0~~ 

26 100. O~b 

14 100. O~~ 

361 100.0% 



r----

C-14 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: Tucson, Arizona 

- - ~ - _ .. 

Detained Released 
Defendan ts Defendants 

CH4P~'-' r ~ I STIC 
~(!~,._:: ~lJJ_ (n = 294 ) 

flo. Percent No. Percent ---.-- --
II. Cu'" r.pt Case 

*A. Charge : 

Robberv 4 66.7% 2 33.3% 
Burglary 4 16.0% 21 84.0% 
Aggravated 

assault 4 21. 1 % 15 78. 9~& 
Simple assault } 21.4% 11 78. 6~~ 
Larceny, theft I~ ~J. 1 ~o 40 76.9% 
F ra ud , forgery 2 25.05~ 6 75.0% 
Drug possession, 

distribution 7 13.2% 46 86. 8~~ 
Prostitution 1 33.3% 2 66. 75~ 
Driving while 

lntoxicated 11 13.8% 69 86.2% 
Other 49 43. 8~& 63 56.25b 

Total 97 26.1% 275 73 ~~l 

B. Use of Weapons 
Yes 10 34. 55~ 19 65.5% 
No 46 25.3~~ 136 74.n 

Total 56 26.5% 155 73. 5~; 

I I I. COilimunity Ties 
A. Residence 

*1. Local Resi-
dent 

Yes 75 23.4% 246 76. 6~~ 
No 20 43.5% 26 56.5% 

Total 95 25.9% 272 74.1% 
- -

* 2. Yea rs 0 f Loco 1 
Residence 

~Iean number 
of years 4.9 8.3 

*3. ~lon ths at 
present 
address 

~Iean number 
of months 1"1.9 41.1 

* ~tatistica11y significant at the .05 level 
- Conti rued -

Total 
Defendants 
\~ JJ2L-:--
No. Percent 

. ' . ' . . 
6 100 oe/. 

25 100.0% 

19 100.0~~ 
14 100.0% 
52 100.0% 

R 1 nn 0% 

53 100 . oc~ 
3 100 0% 

80 100. oc~ 
112 100.0% 

372 lnn m~ 

29 100. O~~ 
182 100.0% 
211 1 00. m~ 

321 100.0% 
46 100.0% 

367 100.0~~ 

7.4 

33.1 

D 

o 

CHARACTERISTICS OF DETAINED 
ANU RELEASED DEFENDANTS 

Si te: Tucson, Ar.:-i z:..:o:..:.;n:..=.a ___ _ 

--_.- -.----- .. 
Detained Released 
Defendants Defendants 

CHAP::' r[RISTIC 
(n=111) (n = 294) 

J-ijo.~ Jl~;~cent No. Percent --. -
B. t I' :1y Ties 

1, ;Iarital Status 
l1a rri ed', 3 8.1% 34 91. '9% 
Sepa rated, 

divorced, 
l'Ii dOl'led 7 23.3%. 23 76.7% 

Single 35 22.2% 123 77 .8~{' 
Total 45 20.0% 180 80. O~~ 

2. Supports Fam-
ily 

Yes 12 16.2% 62 83.8% 
No 37 23.7% 119 7n :i0/. 

Total 49 21 . 3~~ 181 78.7% 

*3. Living Arrange 
ment 

\'Ii th pa ren t 7 11 . 9~~ 52 88.1 % 
l1ith spouse 3 7. 9~~ 35 92. n; 
l1ith oth~r 

relative 7 23.3% 23 76.75; 
\~ith unrelated 

person 6 15. 4 ~~ 33 84. 6~b 
Alone 15 37.5% 25 62. 5~~ 

Total 38 18.4% 168 81. 6% 

*4. Number of 
Dependents 

~Iean number of 
dependents 0.2 0.5 

-
C. Ell1p10YI1l€'nt Status 

Enlp 1 oyed 20 15.4~~ 110 84. 6~~ 
Unen1J.> 1 oyed 33 24. 3~; 103 75.r:. 

Total 53 19.9% 213 80.1 % 

* Statistically significant at the .05 level 
- Conti nued -

Total 
Defendants, 
In = 405) 
no. Percent 

37 100.0%: ' 

30 100.0% 
158 100.0% 
225 100.0% 

74 100.0% 
1l)Fi 1 nn no,~ 

230 100.0% 

59 100.0% 
38 100.0% 

30 100.0% 

39 100. m~ 
40 100. Oo~ 

206 100.0% 

0.4 

130 100.0% 
136 100.0% 
266 100.0% 



C-Ib 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site; _.!...!:Tu~c son .L . .!...!A.!-r l.!...f.· Z~O.LL!n a"--__ _ 

----.,~ .. ----- -~. 

Detained Released 

CHAR:l!' rry IS Tl C 
Defendants Defendants 

(n::; 111) ,,In = 294) 
f---,' --'-J---- --'-lio. Percent No, I Percent __ 

----~ 

1'. . De:!, '.~~ ~".92b.i£ 
Characteristics 

A. Age at Arrest 
Hean number of 

years 30.3 28.2 

B. Ethn i c ity 
Black 9 27 . 3~1. 24 72.7% 
Hispanic 20 20. 2~~ 79 79.8% 
White 58 27. 5~1, 153 72. 5;~ 

Total 87 25.4% 256 74.6% 

C. Sex 
Na1e 97 27.4:& 257 72. 6~~ 
Fema 1 e J.?-- 2 5. 5~; 35 74. 57~ 

Total 109 27.2% 292 72.8% 
*Statistically significant at the .05 level. 

To ta 1 
Defendants 
(n~5) . 

'llo~ercent 

~ 
, 

. . 

28.8 

33 100.0% 
99 100.0% 

211 100.0% 
343 100.0% 

D 
354 1 00. O?~ 

47 100.0% 
401 100.0% 

C-II 

CHARACTERISTIC5 OF DETAINED 
AND RELEI\SED DEFENDANTS 

Ic~,~~~,~ , n: I S TIC 

-~. - ~ - --

Detained Released 
Defenrlants Defendants 

__ (11 .=t91- ._ (n = 288) 
. __ .!.!2..:... " F.~LC_e!l t No . I Percent -.--

1. Pr i C,I" 5ecord ----
*A. lIumber of'· 

pri or a noes ts 

I·lean number of 
prior arrests 8.4 3.9 

*B. Number of prior 
convictions 
~lean number of 
prior convictions 3.7 1.9 

-kG. Prior Failure 
To Appear 

Yes 15 35.7% 27 64.3% 
No 21 11.2:; 167 88. 8~; 
Total 36 15.7"1. 194 84.3% 

" 

~. CJS Status at 
Time of Arrest 

No involvement 
with CJS 20 8.8% 207 91.2% 

On pretrial 
release 11 26.2% 31 73.8% 
On probation 8 19. O~~ 34 81. O~~ 
On parole 1 16. n~ 5 83.3~_ 

Total 40 12. 6;~ 277 87.4% 
*Statistica11y significant at the .05 level. 

- Continued -

Total 
Defendants 
(n =33]) 

"No. -r Percent 

. ' . . 

4.6 

2.2 

42 100.0% 
188 100 OS! 

230 100.0% 

227 100.05b 

42 100. O~b 
42 100.0% 
6 100.0% 

317 1 00. m~ 



--~------ --- -

C··18 

CHARACTER I STIC; OF DETAINED 
AND RELEASED DEFENDANTS 

Site: San Jose, CA 
--- ---------

-- - -.-----_ .. 
Detained Released 
Defendan ts Defendants 

CHAP,' 'rf1ISTIC 
_(!J __ =- _4_~ __ (n = 288) 

Uo, Percent No. Percent 
--- -.- - - ---- . -
I I. C-l" ,- e ". tea s e ----

*A. Cha rge I 

Robbery 2 40.0% ~ 60.0% 
Burgl a ry 5 27.8% 13 72.2% 
Aggravated 

assault 1 16. n~ 5 83.3% 
Simple assault 3 :n1~~ 6 66. 7~~ 
Larceny, theft 13 43. 3~; 17 56 ' 7°~ 
Fraud, forgery I --g-: 1% 10 90. 9~& 
Drug possession, 

5 distribution 21.7% 18 78. 3~~ 
Prostitution 0 O. O~b 4 1 00. m~ 
Driving while 

intoxicated 3 1 7~~ 170 98. 35~ 
Other 10 22. 7~~ 34 77 1°/ 

Total 43 13.35; 280 86. nb 

*B. Use of l-Ieapons 
Yes 6 35. 3;~ 11 64. 7~b 
No 30 10.1% 267 89. 9°~ 

Total ~:- 11 . 5~~ 278 88.5% 

I I 1. Conllnunity Ties 

A. Residence 
1. Local Resi-

dent 
Yes 44 13.7% 278 86.3% 
No ----.! ?Rf)o/, 10 71 llCI 

Tota 1 48 14.3% 288 85.7% . 
2. Yea rs of Loca 1 

Residence 
t'lean nUlliber 

of years 11. 7 13.4 

3. Nonths at 
present 
address 

Nean number 
of months 20.2 35.5 

* 

Tota 1 
Defendants 
In = ::l~7) 
No. Percent 

5 1 00 O~! 

18 100.0% 

6 1 00. Os~ 
9 100.0% 

~o 100.0% 
11 100.0% 

23 100.0% 
4 100.00/, 

173 100.0% 
44 100 no/, 

323 100.0% 

2g igg· O% no/, 

314 100.0% 

3H igg·g~ 
336 100.0% 

13.2 

33.2 

; . 
, 

, 

-------~ ---- -----~ ------------

D 

D 

------ --

CII.t1,F 1\ '~r;ISTIC 

- ,_. . 

B. r1':ly Ties 
* 1 . 'larital 

C-19 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Si te: San JOS~.L' --"C"-'A ____ _ 

.-~ - .. ~ -, 

Detainee Released 
Defendants Defendants Total 

Defendants 
(" = 49) (n = 288) ~_f--Jn = 337) 

_~flo~ Itei.ceilt No. Percfrit . tlo. Percent 

I 
Sta tus I , 

f1a rri ed' 9 8.9% 92 91 .1% 101 100.0%' 
Separated, 

di vorced, 
widOloJed 10 11.0% 81 

Single 29 21 . 6?~ 105 
Total 48 14.7% 278 

*2. Supports Farn-
i ly 

Yes 7 6.9% 95 
No 36 23. 7~~ 116 

Total 43 16. 9~s 211 

*3. Living Arrange 
ment 

I-li th pa rent 17 23. 3~1, 56 
l-/i th spouse 8 8. n& . 91 
vii th other 

relative 6 18.2% 27 
I-lith unrelated 

person 3 6. 7~1a 42 
Alone 7 18. 9~b 30 

Total 41 14.3% 246 

4. Number of 
Dependents 

'·lean number of .. 
dependents O. 1 

-
* C. Employment Status 

Ef11 rloyed 20 9.3% 194 
Unemployed 29 24. 4~~ 90 

Total 49 14. 7~~ 284 

* Statistically significant at the .05 level 
- Continued -

89.0% 91 100.0% 
78.4% 134 100.0% 
85. 3~b 326 100.0% 

93. 1 ~~ 102 1 00. O~S 
76.3~~ 152 100. O~~ 
83.1% 254 lQO.O% 

76.7% 73 100.0% 
91. 9~s 99 I 100.0% 

81. m~ 33 100. O~S 

93.3~~ 45 100.05; 
81 . 1 ~~ 37 100.0% 
85. 7~~ 287 100. O~; 

0.3 0.3 

90.n 214 100. O~~ 
75. 6~~ 119 100.0% 
85.3% 333 100. O~~ 



CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: San Jose,_CA 
-"-'-'------

-----~ ---- -

Detained Released 
C /I A P.I~ r: ~ ( PIS TI C Defendants Defendants 

c-,(r! -=/_4.2.1.._ (n = ~RR) 
---- - _~_ Percent No. I Percent 
I II De:"'}~!-aph i c i • 

Characteristics , 

*A. Age at Arrest 
'·lean number of 

years 26.0 31. 5 

* 8. Ethnicity 
Black 14 33.3% 28 66.7% Hispanic 12 11.8% 90 88.2% White 23 J2.~; 16.1 87 ~o/-Total 49 14. 8~b 281 85. 2~~ 

C. Sex 
'·Ia le 41 14.3% 245 85.7% Female 8 1 6. 3~~ 41 A3 7°~ Total 49 14.6% 286 85.4% 

* Statis tlcally slgnlflcant at the .05 level 

Total 
Defendants 

_In = 3311 
tlo. I Percent 

~ 
, 

, 
, 

, 
'I 

30.7 

42 100.0% 

i~~ WLR: 
330 100.0% 

286 l~g.O% 49 10 ,or, 
335 100. O?~ 

C-21 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: Miami_,~o~ida (Felony Cases Only) 

---- -- - . - .... ---.. 

Detained Released 

ellA RJ. r • r III S TIC 
Defenrlants Defendcmts 

. 
e-Jn -=J J~Bl_ . - (n = 358) 
_~ !erc.ent No. I Percent 

--*- -~- . --

1. PI-if " Record ----

*A. Number of: 
prior arre'sts 
Nean number of 
prior arrests 7.8 4.2 

*8. Number of prior 
convictions 
~lean number of 
prior convictions 3.6 1.8 

*C. Prior Failure 
To Appear 

Yes 16 30.2% 37 69.8% 
No 28 11 70/. -l2h Rfi 3~' 

Total 44 17.1% 213 82. 9~; 

D. CJS Status at 
Time of Arres t 

No involvement 
wi th CJS 49 14.8% 282 85.25& 
On pretrial 
release 4 19.0% 17 81. O~b 
On probation 11 22.0% 39 78.0% 
On parole 1 25.0% 3 75.0% -
Total 65 16.0% 341 84.0% 

* Statistically significant at the .05 level. 
- Continued -

Total 
Defendants 
(~426j 
No. -r Percent 

, . . . .. . 

4.8 

2.1 

53 100.0% 
204 1 nn nc!' 

257 100. O~'. 

331 100.0% 

21 100.0% 
50 100.0% 
4 lOnm: 

406 100. O~h 

.a 
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C-22 

CHARACTER 1ST IfS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: Miami, Florida (Felony Cases Only) 

. -- --.-- . 

~14P'" ':': ISTIC 

Detained 
Defendants 

r--J!l~ &~ t --
r~o. Per:ent --- -- ---,-

lL_.IL1.: I'e,: t Case 

* A. Charge : 

Robbery 19 65.5% 
Burglary 14 22.6% 
Aggravated 

assault 4 9.3% 
Simple assaul __ t __ 3 8.1% 
La rceny, theft 11 18.6% 
Fraud, forgery-' 1 9.1% 
Drug possession, 

distribution 6 5.1X 
ProstitutiGn a 0.0% 
Driving I'lhile 

intoxicated 0 0.0% 
Other 10 16.4% 

Total 68 16.2% 
8. Use of Vieapons 

Yes 18 16.1% 
No 50 Hi n~' 

Total 68 16. O~b 

I 11. COfllflluni ty Ti es 

A. Res i dence 
*1. Local Resi-

dent 
Yes 51 14.0% 
No 15 30.0% 

Total 66 16.0% 
-

2. Yea rs of Loca 1 
~ 

Residence 
['Iean nUII/ber 

of yea rs 7.9 

3. Nonths at 
presen t 
address 

~lean number 
. of months 28.4 

*Sta,tisticaldly significant at the .05 level 
-- Contlnue --

Released 
Defendants 

(n = 358) 
No. Percent 

! 

. 
10 ~4 50/. 
48 774"/.. 

39 90,70/,.. 
34 91,9% 
48 81 4°'; 
10 90.9% 

112 94.9% 
0 0.0% 

0 O. O~~ 
51 83.6% 

352 8.'7l .8% 

94 83. 9?~ 
2n~ All nO! 

357 84.0;& 

312 86.0% 
.35 7n. n% 
347 84.0% 

7.7 

28.1 

~ --- ----

Total 
Defendants 
J!l = 426) 
no. Percent 

: ' , 
. 

?q 100M 
Fi? 1nn ncz: 

43 ~nn.no' 

37 .lJlO...o.%. 
59 1Jl(L~ 

11 IOn n~ 

118 1 00 o~~ 

0 Q,Q% 

0 0.0% 
61 100. O~~ 

4?n ~nn n% 

H~ 18R.g~ 1 0/ 

425 100. O~& 

363 100.0% 
t)n .lilll--ill:.. 

413 100.0% 

7.7 

28.1 

-------~---------

C-d 

CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: Miami, Florida (Felony Cases Only) 

----* - - . -" - . 

DetaineC1 Released 

CHMf\' cr.-ISTrC 
Defendants Defendants 

(n = 68) (n =358) 
-.- _ -110 .J !ie rce;l t No. Percent 

B. rl': lJ' Ties 
1. ~larital Sta tus 

r1a rri ed' 5 11.6% 38 88.4% 
Sepa ra tE!d , 

divorced, 
\'Ii dO\'/ed 8 21. 6% 29 78. L1 % 

Single 24 16.2% 124 83.8~ 
Total 37 16. 2~b 191 83.8% ----_. 

2. Supports Fam-
i ly 

Yes 9 13.4% 58 86. 6~~ 
No 16 13.7% 101 86. 3~~ 

Total 25 13.6% 159 86.4% 

3. Living Arrange 
ment 

I'lith pa rent 14 17.5% 66 82. 5?~ 
14i th spouse 5 11. 9% 37 88. Ub 
Hi th other 

relative 3 
l1ith unrelated 

11.1% 24 88. 9~~ 

person 6 19.4~; 25 80.6% 
Alone 5 11. 9% 37 88.g 

Total 33 14. 9~~ 189 85. 1i~ 

4. Number of 
Dependents 

[·lean number of 
dependents 0.2 0.4 

*C. Elllployment Status 
El1Irloyed 24 11. 2% 191 88.8% Unel1lployed --..4.L ? 1 ':loY. lilA 7Q 70/ 

Total 64 15.9% 339 84.1% 
* Statis'tically significant at the .05 level. 

- Conti nued -

Tota 1 
Defendants 
(n =426) 
rio. Percen t 

, . 
43 100.0% 

3i 100.0% 
148 ~OO, O~~ 

228 100.05b 

67 100.0% 
117 100. O~~ 
184 100.0% 

80 100.0% 
42 100.0% 

27 100.0% 

31 100.0% 
42 100.0~~ 

222 100.0~b 

0.4 

I~~ 100.0% 
lnO.M 

403 100.0% 
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CHARACTERISTICS OF DETAINED 
AND RELEASED DEFENDANTS 

Site: MiallltJIgl"ida (Felony Cases Only) 

r--- _.--_._-

I Detained Released 
Total Defendants Defendants 

( JlAP.!\·~ ;.~ 1 STI C Defendants 
f_j.Q._~168.L .. _. (n = 358) (n =4?fi) 

r~o. Perc~nt No. I Percent -No. 1 Percent - - ----.-

I" v • De':'c' ~ '-a ph i c '. :- ~ 

Characteristics . 

A. Age at Arrest 
~Iean number of 

years 28.9 27.8 28.0 

B. Ethnicity 
Black 38 18.3% 170 81. 7% 208 100.0% 
Hispanic 6 9.2% 59 90.8% 65 100.0% 
White 23 15.3% 1?7 R4 . 70/" 1 ~n 1 nn nOL 

Total 67 15.8% 356 84.2~~ 423 100.0% 

C. Sex 
t-1ale 63 16.8% 313 83.2% 376 100.0% 
Female 5 10.0% 45 9Q.m~ '1n 1 nn nO! 

Total 68 16.0% 358 84.0% 426 100.0% 

* Statistically significant at the .05 level 

----------------

Section 4 

ALTERNATIVES TO JAIL AND PRISON 
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If it appears rational, feasible, just and effective (fran a 

crime control perspective) to focus our scarce and expensive prison 

resources on the few wto are identifiecl. as dangerous high-rate 

offenders, what measures can we take toward the mmy offenders 

w}x)se crimes or wtose rate of criminality do not earn than a stretch 

of jailor prison time? I think it helps to take this general question, 

posed by the conference organizers, and break it into ~ parts. First, 

could we still exact punishrrent from less serious or less frequent 

offenders if our jails and prisons were ITOre perfectly focused on 

dangerous high-rate offenders than they now are, or ~uld we have to 

sacrifice the potential deterrent effects of imprisoning and threatening 

to imprison at the lower levels of crime? Second, are there ways to 

incapacitate offenders (that is, to exercise effective control over 

their ITOvement and behavior) without imprisonina then, or must we 

rely wtolly on the doubtful deterrent power of our lower-order punishnents, 

to control the behavior of offenders who do not qualify for " selective 

incapacitation"? 

Introduction 

My own view is that ~ve are at present virtually without any credible 

capacity to punish* or incapacitate offenders except by imprisoning them. 

* I am simply excluding fran discussion here the host of cases (e.g., 
first offenders on relatively minor charges) in which the need for 
punishrrent seems (at least on the basis of current practice and attitooes) 
satisfied by the process of arrest, appearance l:efore the court, and 
imp:Jsition of various hortatory sanctions (conditional or unconditional 
discharge, and their equivalents) . 



-2-

(This is a sad state of affairs, wl:ether or not the systero is refocused 

to target the high-rate dangerous offe.'1der rrore perfectly.) Indeed, 

I believe that a substantial arrount of jailing today results, not fran 

jtrlicial p;:eference for imprisonment, but fran the quite reasonable 

perceptions of judges and prosecutors that there is no other way to 

make punishrren.t certain in cases where it ~uld be unconscionable to 

let petty offenders "walk" yet one rrore tinE, and that there is no 

other 'Way to protect the ccmrn.mity fran further offenses (and to 

protect the judge's rear end) in cases where the offender's uncon-

strained liberty seans too threatening to ccmnunity tranquillity. 

While I think it apparent that alternative punishrrents can be 

devised for those for wh:ml jail is, at tre m:xnent, thought to be 

necessary for punishment, and while I think techniques of surveillance 

and control can be developed for the supervision, in non-custodial 

settings, of offenders whose future behavior is of real concern, I 

think it easy to do injury to the orderly developnent of ~rkable 

Ifalternatives" of these types. I think it ~uld be injurious if, 

for example, a policy shift of the kind under consideration at this 

conference suddenly required the alternatives field, in its present 

primitive state of developrent, to take on major new responsibilities 

for effective punishment and control. There is a great deal of hard 

work ahead before the alternatives field can respond to such a 

demand. 

I think I can illustrate the present impoverishnent of the 

"alternatives" field in a way that surfaces an important issue that 

----~----

; t 
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might othel:Wise remain buried in the apparent dicmtorny between 

"high-rate" offenders and the rest. It appears that New York City 

jtrlges annually impose about 8, 000 jail sentences of 90 days or less. 

If these offenders serve an average of 40 days on Rikers Islanr'l, 

they occupy ab9ut 1,000 cells -- roughly half the cell space 

available for sentenced prisoners. NCM, I think these sentences too 

smrt to have been inspired by a perceived need to incapacitate the 

offenders. They are for punishment. Although the 8, 000 include 

quite a spectrum of current offenses and prior criminal reco~ds, 

I relieve that the bulk are petty thieves -- they have long records, 

but are charged with stealing a $20 pair of pants, copper pipes from 

an abandoned building, disco tapes fran crazy Eddie, or sneakers 

from Hudson's. I need not offer a lengthy argument to srow that 

there is an awful lot of petty theft going on. ~e aggregate 

injury of these crimes is great and the risk of violence is low 

(but real, as it always is with chronically delinquent behavior) , 

but these offenders are not good candidates for the "focused 

incapacitation" which is the prime interest of this conference. 

There are too m:my of them, and their offenses do not draw suffi

cient outrage to qualify them for the same treatment as even ~

tirre robrers, for example. Yet they are certainly "high-rate" 

offenders. It is precisely because of their persistence that our 

courts feel compelled, eventually, to start dishing out 15, 30, 

60 and 90 day jail terms. 

-~~-------
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As the Vera Institute is presently engaged in a substantial effort 

to secure systematic use of an alternative punishment for precisely 

these cases -- to test, in practice, the practical and f01itical diffi-

culties and potential of punishrrent short of jail - I would like to 

dwell further on this corner of the question p:)sed to Ire, in the oop-= 

that doing so will make rrore palatable some of the general observations 

to which I must return. 

Can There Be Punishrrent Without Jail? 

First, it is useful to ask why the existing array of alternative 

sentences is insufficient to prevent systematic use of short jail sentences 

to punish, for example, the petty thieves I have described. The simple 

answer is that prosecutors and judges do not view any of the current 

"alternatives" as w:::lrkab1e punishments in these cases -- principally 

because they h3.ve no confidence that the sentences, if imposed, will 

be enforced. 

Fines. 

Of course, fines are viev.a:1 by sane as punitive, ana fines are imp:::)sed 

with surprising frequency and with much greater success than is cormonly 

thought -- but fines are not a promising alternative to jail for punishing 

the petty thieves who clog the 1CMer courts and local jails today. We 

have recently gathere:J. a great deal of data about the imposition ana collec

tion of fines in New York City; although ~ have just begun analysis of 

these data, it appears that ab:mt a third of the sentences imp:::)sed in Cr:im-

inal Court are fines; the use varies from 15% of sentences in theft cases, 

to 33% in drug, disorderly conduct and loitering cases, to 65% in gambling 

cases. Surprisingly, only 20% of sentences for prostitution were fines 
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(but 75% were "tine served"). Not only are fines irrposed nore frequently 

than we thrught, but they are collected more often than not -- a real 

surprise to those accustared to the cynicism of ccurtroan wisdan. Fran 

our data it appears that three-quarters of the total fine arrount is 

actually paid within 12 months of sentence. (Collections run at 80%, if 

we exclude t~ttan where the low rate of fine collection in prostitution 

cases distorts the picture.) Even rrore surprising to me is that, after 12 rronths, 

only about 20% of individuals fined reroa..in "unpunished"; 67% paid'their 

* fines and 12% were punished through the jail alternative. 

Fines look like a pretty good punishment. MayJ:e they could be rrore 

widely use:J.; but I think it would be far from easy to extend their use 

without diminishing the certainty of extracting the punishment, and I think 

it would be especially difficult to conceive of fine anounts and fine 

enforcerrent procedures that would make fines a rational or an effective 

alternative punishment for the class of offen:iers nCM consuming scarce 

jail resources on 30, 60 and 90 day sentences -- the "high-rate", lCM ser-

iousness recidivists. 

They are characterized by extrerre poverty, no realistic prospects 

for gainful employrrent, illiteracy, lack of linkage to familial, voluntary 

or governrrent supports, short tirre-horizons, little sense of obligation, 

and (obviously) less than perfect responsiveness to threats of jailing for 

non-compliance with obligations. If fined, they would not pay; enforcement 

against defaulters could not be achieved throu:;h the procedures used to 

monitor and canpel canpliance by those nCM fined; and punishment could be 

exacted only by resentencing to jail -- an eventuality which would not occur f 

* Ida Zamist, "Report on New York City Empirical Research on Fines," 
Working Paper #10 in FINES IN SENTENCING, VOL. II (Vera Institute of Justice, 
New York: 1982). 
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given the Warrant Squad's backlog of felony warrants and the :tnherent 

difficulty of finding individual m:rnbers of this transient group on the 

streets. The punishment 'would be exacted only if, ulX'n rearrest; t.l1e 

court were to impose consecu:tive tenns -- a result that would clearly 

frustrate the overarching policy preference to conserve scarce jail 

resources for focused incapacitation. 

It is saretimes suggested that fines (or financial restitution) 

become workable punishments if one can conceive and finance programs 

tha"t put unemployed offenders into paid j cbs, and either garnish wages 

or use the conventional fine enforcenent machinery. Although this course 

\'.Duld put rroney into the hands of tl'nse from whcr! we wish to extract it, 

the net economic gain to the offender is hard to square with our punitive 

intent -- Particularly in areas and in times of labor market shrinkage. 

In short, in jurisdictions where too many offenders either go unpun

ished nON or would go unpunished if we consumed prison and jail resources on 

an incapacitative crime o)ntrol strategy, the potential for bUilding or 

maintaining our punitive capaci V.l through expanded use of financial penalties 

is, in my vie\.;, very limited indeed. If this is true for fines, it is also 

true for nonetary restitution -- currently rrore popular in the "alterna-

tives" field, but plagued with the same operational difficulties and per_ 

formance irrpossibili ties as fines. 

I suspect there are jurisdictions where fines and monetary restitution 

could be used more than they are nON -- or could be enforced better than 

th€¥ are nON -- but I suspect that the offenders who could be punished by 

pursuit of this strategy are errployed, first offenders for whan the mere 

D 
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fact of arrest am experience of criminal processing is often nore punitive 

than payment of a fine (and is a sufficient deterrent) and whose punishment by 

the "alternative" would not, in fact, free up jail space for :inplementation 

of a "focused incapacitation" crime a:mtrol strategy. 

Probation and Conditional Discharge. 

If fines and monetary restitution are out as alternative punishITents 

for the large class of offenders new drawing short j ail tenus, what lX'tential 

is there in the remaining conventional alternative punishments -- probation 

and conditional discharge? Ne\.y York law on the conditions that may be made 

part of a probation order or conditional discharge is, like the law of nost 

b oad enough for punishITents to be fashioned to fit jurisdictions, nore than r 

alrrost any circumstance. And, in theory, attaching punitive conditions to a 

probation order ought to be nore effective than attaching them to a conditional 

discharge, if only because probation officers are in theory errployed precisely 

to enforce such conditions. " But, WJ.' thout substantial ne\'; resources and the 

developnent of n~ techniques for supervising and enforcing conditions, these 

apparent oPlX'rtunities for innovative punisrnnents are wishful thin.l<inqi 

further, to the extent that the potential for alternative puniShment exists, 

it is more easily achieved if probation is b.YPc:ssed altogether and n~ struc-

di ti al discharge ture is built up around the bare ~r of the court, through con on 

and like lX'wers, to authorize the necessary machinery for the monitoring, 

supervision, and enforc~t of punitive conditions. 

Probation supervision caseloads are nON running at close to 200 per 

officer in New York. (Iri serre other jurisdictions they were relX'rted to 

have reached 500 per officer by 1980.) * In Ne\.; York, the only condition 

* 
Kevin Krajick, "Probation: The Original Conmunity Program," 
Corrections Magazine, Vol. VI, No. 6 (December, 1980), p. 8. 
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thci::can realistically be rronitored is the requirenent that the offerrler 

report peroiodi~ally to the probation office ~ usually, that "contact" is 

required once a rronth. (Recently, "differential supervision" was adopted 

in the City, so that a relatively small group are subjected to "intensive" 

probation -- a misnaner under which they are required to report once a 

week.) Although it is undeniably burdensane to shCM up for probation inter

view (a.r.d, no doubt, scme probationers view the requirement as a punishment 

inposed with l;JUl1itive intent), there is a deep habit of thought in the 

disFOsitirnal process cmd in the public mind that persons are either punished 

(jailed) Q!: put on probaticn (let off with a slap on the wrist). That is 

hard to change. -Essential to changing it would be to enforce the reporting 

requirement vigorously, h~ver trivial the burden it represents. According 

to a recent audit by the Ccnptroller of the City of New York, alrrost half 

of the required contact visits were not kept, and it appeared frorr· probation 

records that "rrore than 70% of the probationers. . . violated the tenus of 

their probation an average of °4. 7 tirres." In a third of the cases of T?roba

tioners who failed to report for their required office visits, the court 

was not even infonred of the violation; in another 10%, the court was infonned, 

but not until si.'{ months had passed - by which time all these offenders had 

absconded. The Depa.rtrrent' s response to these audit observations was: 

"It is inconceivable that the Depart:rrent would contact the court on the 

first missed apFOintrrent. The courts and the prison system couldn't possihly 

.. * handle the vol1..lIre. True, but sad for those who want to see probation used 

* Audit ReFOrt on Financial and Operating Practices and Procedures of the 
New York City Departrrent of Probation, July 1, 1977 to April 30, 1980 
(Offire of the Canptroller of the City of New York, Bureau of Audit and Con
trol: 1981). 
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as an alternative mechanism to exact certain punishment. * 

Part of the problem, of course, can be attributed to the huge 

probation caseloads in New York City, and the 34% reduction in probation 

staff levels between 1974 and 1981. But the more serious problem, I 

think, is that the enforcanent side of probation sircply isn't taken se-

riously by anyone. It follCMs that, if probation is :imposed for the pur-

FOse of punishing, it must be by judges who have not yet learned the rules 

of the garre and the realities of probation and police practice. The 

weight of a probation order is typically felt only if a new offense brings 

the offerrler back before the court during the tenn of the sentence, if the 

court is re:xuested to revoke the prior probation sentence, and if the court 

resolves to punish the offerrler with jail tirre in addition to the tirre it 

feels necessary to Dnpose on the new offense. 

Clearly, if probation were taken seriously, if violations were vigo-

rously pursued and violators sought out and returned to the court for 

missirg their appointments, and if the court were prepared to back up the 

reporting r8:juirerrent by j ailing violators, there could be punishment by 

pro~tion order and courts might be irrluced to mak~ systematic use of it. 

It seems obvious that the punitive appeal of probation VvDuld be ITn.lch enhanced, 

hrnrever, if the enforced conditions went beyond office visiting r8:jUirements 

-- if, for example, perfonnance of sorre specified number of hours of unpaid 

labor for the benefit of the ccm:nunity were made a condition. The "carmu-

nity service sentence" is an alternative much discussed in relation to 

probation these days. But I believe it would r8:jUire, if it were to earn 

wide usage as a punishrrent in cases where punishment matters, an entirely 

new focus of probation on its supervision and enforcement functions -- a 

* I do not deal at all in this paper with the FOssibility of radical 
reorganization and redirection of probation deparbrents. 
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focus which would, in nw view: be easier to achieve outside the probation 

bureaucracies. As a hint of hay destructive it can be to intrcrluce such 

an altemative punishrrent without ensuring integrity in the roonitoring, 

superi vision and enforcerrent functions, we need only to look to the results 

of an LEAA effort to intrcxluce restitution and camumity service sanctions 

in New J~ey: 

Three types of restitution were to be used: rronetary, 
ccmmmi ty service, and direct victim service. The program 
began in Septanber, 1979 in 14 cotmties. • • 

The record of perfonnance in serre counties can only be 
described as shocking. In Hudson, 2263 hours of cx:mmmity 
se:rvice were ordered but only three hours performed. In Essex, 
$23 386 in restitutim was ordered and $756 paid; 570 camnmity 
s~ce hours were ordered, and 121 perforI'l'el. In Middlesex, 
Atlantic, Cape May, CUmberland, Hunterdon, and Ocean, not one 
hour of cc:mm..mity service was perforI'l'el. In CUmberland, Ocean 
and Salem not one dollar was paid in restitution. 
np,es,titution Program Goes Wrong", News and Views (New Jersey 
Association on Corrections: October 1981) p.5. 

"ccmrunity Se:rvice" Sentencing. 

As I suggested above, it seens to me that canpelling the perforIlBnce 

of a certain number of hours of unpaid labor for the benefit of the camt\.l

nity is one cSf the best concepts available tcday for non-incarcerative 

ptmishrnent. However, carmuni ty service sentencing -- which is, if the rhe

toric is pierced, no rrore t.han a fonn of involuntary servitude when it is 

enforced -- is a dangerous concept as well. It is dangerous because it 

is so attractive. Because it is so attractive, it tends to win rather 

Uo11.critical endorsement - and to be inposed as an "alternative punisrnnent" 

- even when no resources or even attention is paid to its enforcanent. 

Under those conditions - which, in nw view, prevail in alrrost all U.S. 

D 
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jurisdictions where it has been intrdouced -- the concept is quickly 

diluted. Because it is not in fact used in cases where punishment is a 

serious concem but is used where white, middle-class, first-time offenders 

are relied upon to enforce their CMn punishment, it becares useless as a 

structure for punishing the chronic, lay-level recidivists who are actually 

the or:es nay consuming a large volurre of jail cells on short, punitive 

tenus of incarceration. Once this pattern of use is established for 'a 

new "alternative", I think it nearly llrpossible to persuade prosecutors and 

judges to use it in cases where they are serious .'bout punishment. * 

I do not believe this idea for an alternative punishrrent must fail, 

but I krx:M it is difficult, slay v.urk to build arotmd it a structure of 

operations and of expectations that support even part of the punitive require

ments of rrost jurisdictions. 

Beginning with a small pilot project in the Bronx in 1979, the Vera 

Institute has nay supe:rvised and enforced alrrost 1,000 ccmnunity service 

sentences and -- at the request of a city administration pressed by over

crCMding at Rikers Islarrl, the local jail for sentences of a year or les~ 

Vera last year expanded the project to serve the Criminal Courts in Brooklyn 

and Manhattan, as well as the Bronx. The program is nay operating at a 

volume of 1,000 sentences per annum. This camunity se:rvice sentence -_ 70 

hours of unpaid labor, to be performed over 10 working days, in crews, under 

the direct superivision of project staff at carmunity sites -- is built 

around the conditional discharge sentence. In order to avoid inappropriate 

use of the punishment, the Carrnunity Service Se.i"ltencing Project refuses to 

* See, Sally Hillsman arrl Susan Sadd, Diversion of Felony Arrests: An 
Exper.iment in Pretrial Diversion. (Natic:nal Institute of Justice: Washington, 
1981). 
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taff select persons charged with 
accept any first offenders: courtr<Xm s 

property crimes (at felony or misdemeanor level) who have at least one 

(The likelihood of a jail tenn for convicted 
prior adult conviction. 

o only .a1:::out 15% for those without priors, rut jumps 
property offenders ~s 

to a1!rost 50% for those with one or nore prior convictions.) Staff also 

;.,., the plea-negotiation process to try to avoid being saddled 
participate ........ 

with cases which are not viewed seriously by the prosecution or which are 

not being handled CCJI'l'Petently by the defense. 

Oller the cuurse of developing the project, staff devoted nost of 

tabl
o sh 0 __ .:l rnainta:irll.ng credibility of the sentence 

their energies to es ~ mg au.! 

as punishrrent. 
They keep strict accounting of the hours VX)rked, until the 

full 70 are CClIIPleted; they go into the ccmnunity to find and confront 

offeriiers who fail to appear at the assigned service sites; they VX)rk 

'w t Squad to ensure execution of 
closely with the police Depa.rtrrent s arran 

arrest warrants issued at the project's request for those offenders whose 

o d they sheoherd these re-sentenc-
failure to conply requires re-sentencmg; an 4 

ing cases through the labyrinth of the Criminal Court to ensure that, if the 

o • ded the punishment of jail is not. 
punishment of compulsory service ~s avo~ , 

The results are sarewhat encouraging. After much initial scepticism 

in each oorough, and many efforts by judges, prosecutors and -- sadly -

to --"e use of this essentially punitive sanction in cases 
defense attorneys lllClJ'>: 

which, in the ordinary course, 
'M)uld end with non-jail sentences, the project 

seems k 
0 0 ts own terms Those sentenced to it to date aver-

to be war mg on ~ . 

and JOust over four prior adult convictions. 
aged seven prior adult arrests 

fel harges Forty-five pE~cent 
Fifty-eight percent were arraigned on ony c . 

o 

o 
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had been sentenced to jailor prison on their last prior conviction. 

Virtually all were unatplqyed at the tirre of the arrest for which ccmnu-

nity service was inposed as a sentence. Virtually all were Black. or 

Hispanic. And virtually all of the roughly 10% who have failed to canply 

with the cx:mnunity service sentence were, when re-sentenced, sentenced to 

* short jail tenus. We seem to have had sc::m::= success in focusing the use 

of this alternative on those who would have drawn short jail tenus - these 

1,000 display a profile very much like the profile of the 8,000 who get 

short, punitive jail tenns each year. 

The point of this story, in this context, is that if we want non-jail 

punishrrents in the stressed courts of our larger cities, we will have to 

build them -- slONly and with considerable care to avoid the pitfalls of 

** earlier efforts to "divert" less serious offenders frau jail. Vera's 

evaluative research on this carrnuni ty service sentencing effort is in .mid-

course, but our best guess at the rrorrent is that roughly 45% of those 

sentenced to COIl111Ul1ibJ service in New York \vould have drawn jail tenus in 

the absence of the project, and that the average length of these tenus VX)uld 

have been about 100 days. If, in the end, this effort succeeds in esta-

blishing a new punishrrent, short of jail, the lessons may prove useful in 

the creation --~ time -- of an array of non-custcx:1ial punishments. 

* It is necessary to add here, although the point does not very much 
advance a discussion of alternative punishrrents, that this population of 

-~~-------

petty recidivists is severely disadvantaged and very short of the kinds of 
resources - educatilonal, financial, faririlial, etc. - that would be required 
for a change in lifestyle to occur. The project attempts to avoid confusing 
participants, so it tries not to mix the re:;:ruira:1 punishrrent with "helping" 
interventions i but it extends an open offer, to anyone who cc:rtpletes the 
sentenre, of help in finding job, job training, addiction treatment, ~lfare 
advocacy, and so forth. AOOut twc-urirds of the 90% who cnnplete the sentence 
take up this offer; abdut half of these actually follON-through on the refer
rals opened up for then; and about half of then (or a1:::out 15% of the total) 
stick with the job, the training, or the treatment. 

** See Sally Hillsman and Susan Sadd, supra, p. 10; Joan Potter, "The 
PitfaTIS of Pretrial Diversion", Correct~ons (February, 1981). 
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The obstacles to creating new punisbm:mts are not just theoretical 

an:l operational. Even as this conference considers whether it would be 

wise, practical and just to re-focus each elanent of the criminal justice 

system on high-rate serious offenders, practitioners around the country 

are using the early returns fran Rand's research, and the research of 

others, to provide a rationale for "career criminal" programs. In New 

York -- and, I would wager, elsewhere as ~ll - the shift fran a deterrence 

strategy (punishrrent) to a selective incapacitation strategy is much in evi-

dence, and not just for "serious" or "dangerous" offenders. Many of the 

petty recidivis-t:s who ordinarily draw short jail tenns are beginning to be 

. vie~ as "career criminals" - which, in a sense, they a:rtainly are. 

OUr atterrpts to indua: systematic use of an alternative punishment for 

short jail-term cases therefore cane directly into conflict with the 

errerging ideology. l!.lthough, in ~ view, it is difficult to imagine the 

creation of sufficient jail space to support incapacitative sentences for 

our hordes of petty thieves, the poli tical atrrosphere surrounding our devel-

opnental effort is clearly shifting tCMard the stonny. 

I raise this issue at this point, because it would be a serious mis-

take to think it easy to keep the focus of a "selective incapacitation" 

strategy on high-rate offenders of the rrore dangerous type. The follCMing 

case may illustrate the dilemna.: 

Sebastian had 33 prior arrests and 17 prior convictions 
all misdemeanors, and almost all for petit larceny or female 

inpersonation (out-of-state) -- when, in November 1981, he 
appeared before the Criminal Court charged once again with petit 
larCEny. He had already served ten short jail tenus, the rrost 
recent one (five rronths) for petit larceny, inposed in July of 
the same year. He had the right profile for our a::mnun.ity ser
vice sentence, but the bad news was that the prosecution tagged 
his file to indicate "career criminal if status; as he stood 
before the judge for sentencing, the People demanded a year in 
jail. 

-----~---
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The gocd news was that the judge was not inclined to 
believe that jail could deter Sebastian or that it was worth 
trying to incapacitate him. But he could find no suitable 
grounds for refusing the Pecple' s recorrmendation until, 
looking up suddenly fran his reading of the dJ:y language 
of the Carplaint, he exclallred, "A year would be absurd -
this man stole a teddy bear!" Which, indeed, he had. 

So Sebastian was ordered to do carnruni ty service. 
He aca:pted his punishrrent with gocx:l graa:; although his 
rather exotic garb sOITEtimes got in the way, he willingly 
labored 7 hours a day, alongside the rest of the sentenced 
crew (and scm: ccmnunity vo.ltmteers) to help restore to 
habitable condition sane run-dCMn housing that was to be 
managed by a local ccmnunity group in Harlem. Until he 
had done 63 hours. On the morning of what would have been 
his last day of the conmunity servia: sentence, he was 
before the court again - for petit lc.":'a:ny. NCM, he's 
doing the year. 

This "career criminal" problem can be given statistical as well as 

anecdotal expression. The pattern of offending for the petty recidivists 

who draw short jail teDTIS in Manhattan is pretty clear. About half are 

re-arrested within four months of release fran jail. Because about a 

quarter are re-arrested wi thin 30 days of release fran custcdy, and because 

this population draws short jail teDTIS (six months ~r less), the picture 

changes only a little when rearrests are carputed without regard to real 

"time at rl.' sk". Thus wh th ' ,even en ose sentenced to j cuI are assumed to be 

Hat risk" fran the date of sentencing, about 40% have been re-arrested with

in four rronths. In this context, it should not be surprising that those 

sentenced to carrnunity service sentences in Manhattan shay a 44% rearrest 

rate within four rronths of sentencing. (There is not the early bulge in 

rearrests during the first m:::mth "at risk", which was evident for these 

offenders when released fran jail; this is in part the result of their being under 

supervision 7 hours a day for the first two weeks '1r so of tl1e period at risk. 

But being punished by ccmnuni ty servia: does not _ 11,,;..;. boy scouts and virgins 

out of petty recidivists.) 
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There is a certain irony here. The project ai.m:!d at establishing 

a workable enforceable punishm::mt for a class of offenders who were not 

deerred "serious" but who could not, given their persistence, go unpunished. 

But at just the norrent when . that effort is beginning to ShCM SCIre success 

and stability, the context of crime control strategy is shifting fran 

punishment t.o incapacitation. As the data to date suggest, a camunity 

service sentence is far too mild in its incapacitative :impact to survive 

a requirE!l1eI1t that the behavior of petty recidivists be brought under con

trol thrOugH sentencing policy. This lecrls me to the second question t,?Osed 

to me hy the conference organizers. 

Can There Be Incapacitation Without Jail? 

--~---------------

For same years, I have been fascinated by the lack of serious attention 

paid by program sponsors and even by eValuative researchers to the in-program 

offenses ccnmitted by persons sent, for whatever reasons, 'to "alternatives." 

The best example that comes to mind is Project New Pride. At the end of the 

'70's, under criticism fran Congress arrl fran the field that the Office of 

Juvenile Justice and Delirq:uency Prevention was not devoting sufficient pro

gram or research funds to serious delinquency, it was decided that this 

admirable Denver pl:ogram, which offered an unusual but not uniquely rich 

array of re:redial and counselling services, would be elevated to Exemplary 

* Program status, and millions ~re allocated to its replication. Replica-

tion was sound, but the rationale was not. First, the OJJDP program 

guidelines BpeCified that replications were to focus New Pride interven

tion at serious delinquentS, but_initially t1e~ined "serious delinquents" 

*See Suzanne Charle, YrThe Proliferanon of "'Project New Pride," Corrections 
Magazine (New York, October, 1981). 
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in tenns that would have exclu:1ed (as too "light") roughly ha1.f ·the J?E"..rsons 

who had been enrolled in New Pride itself.. Secorrl, over 50% of New Pride 

participants had been re-arrested during their participation in that J?ro

* gram. The extent to which the program's shortcxmings on the incapacita-

tive side ~re overlooked is clear from the OJJDP program announcement 

inviting replications: "Juvenile justice agencies refer multiple offenders 

to Project New Pride with confidence that roth youth and carrmunity inter

ests are protected." (Program Announcement, page 1.) Not only had the 

program not protected ccmn.mit;y:Lnterests, no one noticed. 

We can't incapacitate with mirrors -- they only serve to blind the 

public for a while. And the individuals to whan we entrust the sentencing 

function - prosecutors and judges -- have an understandably hard tirre 

handing out non-incarcerative sentences (hCMever ItUlch "control in the carmu-

nity" is pranised) to offenders about whan they have real worries on the 

incapacitative side. 

Incapacitation has to be expensive, and intrusive, whether or not it 

is achieved with bricks and rrortar. There is an important question -- not 

addressed in this ~:>aper -- al::.out whose future behavior (of what kind) is 

disturbing enough to warrant incapacitation. For exarrple, I do not, 

personally, consider it \\Drth the effort to achieve 24 hour-a-day control 

over the behavior of persistent petty thieves, although, as suggested al::.ove, 

I think it \\Drth the (less costly) effort to punish their thievery. Never

theless, there are offenders who "-Ould not qualify for incarceration in a 

"focused incapacitation" FOlicy environment, whose incapacitation in the 

noncustodial setting \\Duld be of practical and FOlitical importance. 

By and large, there is astonishingly little that can be offered to 

sentencers - or to the public - by way of program techniques and super

visory patterns (much less, program r.o:::xlels) that have been shown to "-Ork 

substantial reductions in the fre q.lency and seriousness of chronic 

offenders' in-program crirre. 

*See Project New Pride: An Ex\:!.i1plary Project (OJJDP, Washington, 1979), 
Table 4, p. 57; Table 5, p.59; Table 6, p.60; Table 7, p. 64; and pp. 58-61. 
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Probation. 

If. probation, as ~ knc:M it, lacks the burdens we associate with 

punishment and the machinery we know to be necessary to enforcL'1g any 

punitive comition, the probation sentence is even less pranising as a 

framev.Drk for exercising even a rrodest degree of control over the offerrl-

ers we choose not to send to jail. If obeyed, the routine re::ruirerrent 

that an offender spend an hoor a I1Dnth, or an hour a week, in '!he presence 

of his supervising officer leaves an offender Irore than enough tim: to 

CXJntinue his criminal career wtihout missing a etep. Even in special 

"intensive" probation programs, where caseloads are reduced to 15 or 20 

offenders per officer, CXJntact superVision is too sporadic to be plausible 

as a system for control -- almost all of the offender's hours belong to him, 

and to the streets. 

Although the rhetoric of probation may be changing in response to 

the spreading interest in incapacitation as the basic strategy for crime 

* control, the li terature still abounds with discussions of the hoary 

dilerrmas arising fran the dual functions of probation -- care and control. 

There are few places to find infonnative niscussion of the practical problems 

that must arise in any seriou.s attempt to take responsihility for CXJntrolling 

the behavior of the chronically delinquent. I am not aware of any very 

useful experiences from this field which could inform the design of a program 

* 
See, e.g., Walter Barkdull, HProbation: Call it Control -- And 1-lean It," 

Federal probation, Vol. 40, No.4 (1976); William D. Swank ,"Hare Supervision: 
Probation Really Works," Federal Prcbation, Vol. 43, No. 4 (1979); Adrian 
Jarres, "Sentenced to Surveillance," Probation, Vol. 26, No. 1 (1976); John 
Paul Bonn, "A Proposed Model for Probation Supervision," Journal of Probation 
and Parole (Fall, 1978). 
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giving reasonable assurances to sentencers that probationers' opportuni

ties to ccmni t cr.ine would be reduced to a meaningful extent. * 

Intensive Supervision. 

"Intensive Probation" usually signifies an unusual intensity of 

services -- not an unusual intensity of supervision, surveillance or control. 

So far as I am aware, one has to look outside the formal probation field 

for supervision programs that feature caseloads low enough to permit staff 

to try to take responsibility for direct control of offenders' behavior. 

Where caseloads are reduced to 5 or fewer, and where program managers are 

CXJurageous eoough to tackle the surveillance and control functions head-on, 

the real problems surface -- as do sane hints of programnatic solutions. 

If we are ever to have the benefits of programs that do offer a degree 

of incapacitation without recourse to jail (and, in my viEW', we must have 

them whether or not we adept a selective incapacitation strategy for crime 

control) ,it will take a lot of time and a lot of tolerance for failure in 

high-risk intensive supervision programs which test staffing and management 

techniques that take rnaxilrum advantage of very low caseloads. These exper

i.rrents will be expensive, when carrpared to programs with high caseloads but 

little supervision; but the staffing CXJst looks less prohibitive when one 

considers that incapacitating offenders in many of our jails -- Rikers Island, 

for exarrple requires, in addition to the capital plant and the operating 

aI'PS CXJsts, one corrections officer for every two prisoners. Given our cur

rent policy dilemnas and prograrrrnatic ignorance, it is to 1:e regretted that 

we have not E\eriously tried -- oubside of jails and prisons -- to deliver 

incapacitative effects through programs having superVision of caseloads of two. 

* B t BonnJ.' e P Lewin A Review of Past and Current Efforts by the, usee, . , , 'the Handlmg Criminal Justice Systan to CoInbine Controls and ServJ.ces m 
of Offenders (Vera Instit.-ute, New York: 1979). 
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Yet, it hardly suffices to samd a call for leM caseloads. The 

real problem is that program operators would be at a loss to knJw what 

to tell their case\'iOrkers to do, if they ~re suddenly blessed with 

staff resoorces tllat match the incapacitation mandate. I reme:nber sit

ting through hours of meeti..'1gs in one special probation unit where the 

officers, who had particularly strong l?ocial work training and had been 

encouraged for years to experiment with case-work techniques, suddenly 

had their caseloads reduced to five and had been directed to make every 

effort to direct clients' behavior and avoid re-arrests. They argued 

and . they despaired, because they couldn't think heM to make productive use 

of the time new available in the therapeutic relationships with clients 

that were greMing very deep indeed. The unit broke up after a while because 

the intensity of these staff disputes began to disrupt the larger bureau-

cracy from which the intensive supervision unit had been carved. 

A similar problem arose last year when a not-for-profit agency in 

New York City, after years of creditable work with delirquent 16-21 year 

olds, established a special intensive supervision unit to give sentencing 

judges gc:xXl. reasons to expect convicted offenders' behavior to be directly 

controlled by project staff. Experienced, street-wise counselOrs were 

given caseloads of five, and the offenders (whose sentences to jail or Stt.h .. ~ 

prison were effectively suspended pending outcome of a trial period of inten-

si ve supervision), were required to be with their supervisors seven hours 

a day, five Clays a week, for an initial six ~ periOd. It took very 

little time for this staff to be<:x:me desperate for sore way to structure 

the hours when the offenders ~re being controlled. Fortunately,~ the agency 
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at that time had tmits funded to provide direct employrrent, eIl1?loyment 

training, and rere:lial education; in what seemed to Ire to be a hopeful 

develq:ment, daily use was nade of the employment and educational resources 

(wi th the intensive supervision staff directly supervising the work crews) , 

and additional hours of direct supervision '¥ere created by concentrating 

group and individual ootmseling sessions in the after-work or after-class 

hours. Rather tmusual CirClmlStanceB pennitted this ad hoc creation of a 

prog-ram design that made a very controlling fonn of supervision at least 

tolerable to both sides. But before Imlch could be learned, the federal 

funds supporting this agency's job creation, vocational training and reme

dial education units were cut off. 

Employment and School. 

It would be helpful if ~ could look to existing supervised structures 

for the incapacitative effects ~ seek, rather than go through a laborious 

research and developnent effort -to create new ones. Conventional wisdau, 

buttressed by sane empirical evidence, tells us that the devil makes work 

for idle hands, that truancy is associated with delinquency and unemployment 

with adult crirre, that obtaining and holding a paid job is crim::-averting 

for at leas t some high-cr:irre groups, and that a return to regular school 

attendance (particularly if coupled with paid after-school and srnmer jobs) 

reduces the incidence of delin::iuency for at least some high-risk youth. 

But job creation programs and alternative schools do not, by them

selves, offer sufficient incapacitative pbtential to provide a solution to 

the problem posed by the conference organizers. Even a 9-to-5 job leaves 

a lot of time for crirre. For a group whose criminality is wholly or 
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partly an incare-producing activity, paid errployment will be less than 

a perfect cri.rre control Ireasure -- SaTe will sirrply supplarent their 

illegitimate ina:me with their new legitimate pay, sare will increase 

their criminality by adding theft-on-the-job to their other delinquencies, 

sane will change the frequency or the type of crimes they ccmni t, while a 

few will, of course, develop a stake in the legitimate life-style and 

* abandon their fonner behavior. 

Despite evidence that well-supe:rvise:l enployment programs can suppress 

** 'd f cri.rre rates among high-risk groups, and despite anecdotal ev~ enoe ram 

various police departments (including New York City's) that patrol strategies 

focuSe:l on returning truants to the supervision of their schools reduces the 

incidence of street crime during school hours, we are left Uncanfortable by 

the knavledge that it takes only a few hours of actual criminal conduct over 

the course of a year to make someone a very high-rate offender indeed. 

In my view, then, it is inportant to refine our understanding of heM 

to facilitate entry into and retention in the labor force of "unemployable" 

urban youth; it is of related inportance to bring back into the educational 

system those youth who have became alienated fran it; and supervision pro

grams aiming for incapacitative effects can (and probably must) take advantage 

*see, JClIreS W. Thompson, Michelle Sviridoff and Jerare E. McElroy, , 
Errployrrent and Crime: A Review of Thecries ani and Research (Vera Inshtute: 
New York, 1981). 

**Id. See also, Peter H. Rossi, Richard A. Berk, and Kenneth J. Lenihan, 
.tbney, work andCrime: Experimental Evidence (New York, Academic Press: 1980); 
Lucy N. Friedman, The Wildcat Experirrent: An Early Test of Supported Nork 
(National Institute on Drug Abuse, Rockville M:l.: 1978); Robert Taggart, 
"The Crime Reduction Inpacts of Employment and Training Programs (Testimony 
before the Subconmittee on CriIre of the lbuseO::nmi.ttee on the Judiciary and 
the Subcarmi ttee on Ernployrrent Opportunities of the Ccrrmi ttee en Education 
and Labor, October 27, 1981); and the test.im:Jny of Michael Smith before the 
SanE Carmittees, Octo~ 28, 1981. But see, Man~r Dem:lnstration and 
Research Corporation, Sunrnary Findings of the National Supoorted Nork DeIron
stration (Cambridge, Mass.: Ballinger, 1980). 
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of t.lE supervision and control that are part of quality jobs and schooling. 

But, although schooling and enplayment are clearly of use in programs 

aimed at incapacitating high-risk groups, they are hardly sufficient to 

that purpose and, if the need to incapacitate is taken seriously, they will 

have to be carrbinerl with a mix of other rreasures of control which, taken 

toge~r represent very great burdens indeed. Neither econany nor justice 

is likely to tolerate application of such systans of control over exterrlerl 

pericds of time. In the end, the principal crime control benefit of employ

m:nt and erlucational elements in supervision pro::Jrams is not likely to be 

their short-tenn and less-than-perfect incapacitating .irrpact, but -- do we 

dare say it in this context -- their long-tenn rehabilitative inpact. In 

short, a supervision program that fails to care to grips with attitudes 

and values has a Sisyphean task. 

Before leaving this topic, I must point out that there is a disturbing 

self-defeating quality to the idea that supervised ~rk programs be used 

to incapacitate. At Vera, where we have designerl and nm (reasonably well, 

I think) quite a number of employment prcgrams targeterl at various popula-

tions whose incapacitation woold be of interest to this conference, we have 

never done it with incapacitation in mind. OUr programs have their roots 

in ideas about changing the life..st:¥le q:port1.mi ties and values of high-risk 

gro~s. As a result, we have developed teclmiques for ~rksite supervision, 

choosing ~rksites, and finding supervisors with the street srmrts to handle 

disruptive behavior while getting prcducti ve ~rk out of a crEM unaccustared 

to the demands to the workplace . 

What worries rre in the present context is this. Even if we \'iere to 

figure out hCM to structure arployment to achieve the rnaxinulm incapacitative 

--------Y'w-- - .----
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effects -- which asSUl1'eS, as I suggested above, melding it with other 

forms of supervision and control in non-working hours -- the very virtues 

of gcx::d job supervision are in conflict with the incapacitative effects 

we are seeking. One of the lessons fran our programs is that the working 

environment must be highly disciplined.* Discipline is In8intainedby having 

strict but absolutely clear rules of conduct, so constructed that obedience 

to them virtually guarantees no serious trouble for the cx:mnuni ty, for 

fellow workers, or for supervisors. This works fine so long as violations 

are met with inrnediate suspension fram work and forfeit of pay. The penalty 

makes sense because those who are not interesterl in the payor are unwilling 

to confonn to worksite standards will either withdraw quickly fran such an 

environrrent or \vill l:e fired.. With then gone, a gcx::d job of incapacitating 

the others can l:e done. But, of course, workers who quit or are fired. are 

not incapacitated at all. If workers were required to rreet the reg:ime, and 

be at work, upon real threat of jail, worksite Il'al1agement v.ould l:e rrore 

difficult. Prograrrma.tically, the response would be, I guess, to have special 

worksi tes for the baa actors, and to make the work, the supervision, or the 

pay less ra-mrding than at the regular site. Possible. Difficult. Inter

esting. But probably fatal. The quality, the values, the peer interaction, 

the feelings of personal corrmitment to a non-criminal lifestyle that might 

flow fran a real workplace are probably more llnportant in controlling beha

vior during unsupervised m:rnents than anything else. Turn a job into a 

prison and maybe you get the worst of all possible results -- loss of the 

crime-averting characteristics of enployrnent status, without a capacity to 

monitor behavior 24' hours a day. 

7: 
I am addressing the requirerrents of elTFloy:rrent programs designed speci-

fically for "unemployable e..'!-offenders," not the requirE!lEI1ts of the private 
sector workplace, where there are rath=r different imperatives. 

D 
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House Arrest and Surveillance. 

There remain a feN program ideas that aim expressly to control 

participants' behavior so effectively, around the clock, that a true 

incapaci tati ve impact is achieved.. I have heard various reports of 

successful "house arrest" programs, but find the concept difficult to 

credit l:ecause I cannot see how it could be applied to the NeN York City 

population whose incapacitation would be inportant if the selective inca-

pacitation policy under consideration at this conference were adopted. 

For example, there is a delightul account of a Harne Supervision program 

fran William Swank, Supervising Probation Officer of San Diego County 

("Harre Supervision: Probation Really Works," Federal Probation Vol. 43, 

No. 4 (1979». Because of overcrc1Hdi.ng in the juvenile detention facility 

there, the court remanded a number of juveniles to house arrest; a unit of 

probation officers were given the general assignment of seeing to it that 

they stayed put. They would make daily visits and rrore fr8:IUent phone 

calls - scheduled and unscheduled -- to create an atrrosphere of surveillance 

that would keep' their charges at harre. Failure of these ¥outh to be where 

they were supposed to be led to their return to secure custody. 

Swank t S account is one of the rrost interesting, because he gives a 

sense of the trial and error process by which these probation officers 

developed techniques -- pretty ITn.lch fran scratch -- sui table to their 

innovative assignment. And we can be irrpressed to read that 22 percent of 

the youth were returned to court for vi01ation of the simple, highly 

restrictive rules of house arrest, that about ~thirds of these were in 

fact raroved to juvenile hall, and that only one percent were arrested for 
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new offenses while under this restrictive supervision. This seems even l1'Ore 

impressive, when 'We see that the officers I caseloads were 25. My doubts a1:out 

the generalizability of this program to ccmnunities I ]mew better than 

I know San Diego (which is, sadly, not at all) can be illustrated by 

this accoutrt: by Swank of one of the program I s failures: 

[T1he job can have its embarrassing m:::rrents, too. 
A Hare suPervision officer was chasing a violator who scaled 
a wall. When the officer also went over, th7 wall, he real
ized that he had stumbled into a nude swllllTUllg party. , The 
quick thinking youth a~ently shed his clothes and d~s
guised h:irnself as one of the gues:bs.. H7 wc;ts apprehend:c: 
the following ~y (fully clothed and gr.ll1l1.l.I1g ear-to-ea. ) • 

l-bre relevant, in ~ view, was a short-lived program launched 

f by, the Hartford Institute of Criminal and Social Justice, a ew years ago 

to test a cxnprehensive program for controlling the behavior c: chronic 

, 1 taini them deliIXIUents, with major felonies in their histories, wh~ e re ng 

in the cCIIIIlll?i ty and providing them a full menu of services. I t was very 

ambitious and, for those of us hungry for practical lessons about programs 

of this kind, very interesting. 

The Hartford program operated by taking responsibility for the beha

vior of these chronic delin:!uents on early release fran the state I s secure 

fa9i lity, and graduating them through a series of security classifications 

characterized by grad.ually less restrictive rules designed to protect the 

carmunity by making itjJq:::ossible for these youth to carrnit a crime. Upon 

entering the program, in the first and l1'OSt restraining classification 

which applied for the first four or five weeks, the partic~pan was " t required 

to catq?ly wtih a curfew beginning at a1:out 8:30 in the evening. During the 

tine outside of curfew, the participant was either with a program W)rker, 

" 
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at school, or at hare, and every half hour or so the worker would place 

a call or put in a visit to l1'Oni tor the participant I s whereabouts and 

conduct. Continued carpliance with the rules pennitted entry into the 

second, less restraining classification. The process was repeated through 

four levels of security until, at the em of the program, a participant 

was responsible for controlling his cwn behavior. Failure along the way 

resulted in a participant I s~ being placed back into a l1'Ore restraining 

classification where his behavior could be l1'Ore directly controlled by the 

staff. Failure to get out l ... f classification one, in the t:i.m: penni tted by 

program rules, led back to the state training school. There was much rrore 

to the program than this, rut this is enough detail to give the basic idea. 

Cbviously, the security provided by such a program must be l1'Ore than 

a 9 to 5 concern. Let ne give an exarrple. The staff workers got worried 

about one youth, shortly after he entered the program. The worker assigned 

to the case stationed h.irnself outside the boy I S house at about 10 0 I clock, 

to check on the curfew. He saw the boy climb out a windew and dcwn a drain

pipe and follewed him as he went into a nearby park and started to stalk a 

young wanan. He had had sare accusations of rape earlier in his offense 

history, and when he closed in on the \\allal1 at a rennte spot in the park, 

the staff worker seized him, brought him out of the park, put him in his 

car, and drove him back to the train±ng school. 

There are very few programs in this country that can deliver that 

kiIrl of security, if any. This is one of the very few that have tried. 

But it is easy to see hew important it is to be able to deliver that kind 

of security, where incapacitation is in fact a real concern. A serious 

crime was prevented, the youtls in the program (incltrling the one who was 
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'Caught) were shown that there are consequences to their actions, and, by 

conironirg the behavior of the particular boy, the program avoided incur-

ring the wrath of the a::mru.mi ty which woold have made it difficult or 

inpa:;sible to continue its efforts to work with other chronic delinquents 

in a ccmnunity setting where it is possible to hope far adjustrrent to a 

crirne-fr.ee adulthcxXl. 

The Hartford program offered sene wonderful opportunities to experi-

rnent with staffing patterns to avoid burn-out, supervisory and surveillance 

techniques to rroni tor behavior, and rnanagerrent techniques to avoid deStruc

tive conflict between the prc:gram's incapacitative am rehabilitative ob-

jectives. But the opportunity disappeared when one of the participants 

eluded the network of controls and shot sareone. Political and econanic 

difficulties follCM:::d. It quickly became a less risky, and less interesting 

program. 

There are other, scattered program efforts (particularly the "tracking" 

programs that experimented wi th surveill~ce and control in the juvenile 

field in the ldte 1970' s) fran which lessons can be teased l'lith which to 

start constructing intensive supenrision programs that offer a rrodicum of 

incapacitation outside of secure facilities. But the field is, in I1¥ vifM, 

at a primitive stage. 
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Concltrling Observations -

No society is wise which provides only b;o choices far "dealing with 

offenders -- irrprisol1ITEl1t or nothing at all. We need to develop enforce

able punishments, short of jail. We need to develop strategies for social 

control, short of jail. 'lb pursue these objectives, we need sore political 

courage, sare program finance, and quality research aim:rl as much at pro

gram process as at program in;>act. Our need far these things is clearly 

rnuch greater if, as the conference organizers anticipate, adoption of a 

focused incapacitation strategy for crime control will consurre jail and 

prison resources with incapacitating the dangerous few. ShouJid this a:me 

to pass soon, the "al ternati ves" field would be, in I1¥ vifM, hard-pressed 

to acCOIlTOCldate. 
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TO: Hembers of the Steering committee of the Harvard Project 
on Public Danger, Dangerous Offenders and the Criminal 
Justice System 

FROM: John Monahan 

RE: Currei;.t and potential use of the mental health system 
to control dangerous behavior 

I have been asked by Hark Moore to prepare a memorandum 
on the extent to which the mental health system is or could be 
brought into play to assist in the control of dangerous behavior 
in society. Three questions have been put: (a) Does the 
mental health system operate as a adjunct to the criminal 
justice system in incapacitating persons accused of crime? 
(b) Dqes the mental health system place strain on the criminal 
justice system by allowing disordered persons to be sent to 
jails and prisons? and (c) Does the mental health system, 
through civil commitment, function as an alternative intake 
mechanism to the criminal justice system for potuntially 
dangerous persons? 

I will recast these questions a bit in attempting to 
answer them, and will frequetly draw upon information obtained 
in the course of an ongoing National Institute of Justice 
grant to Henry J. Steadman, Director of the Special Projects 
Research unit of the New York State Department of !1ental 
Hygiene, and myself. 

I. THE MENTAL HEALTH SYSTE~1 AS AN ALTERNATIVE FOP11 OF 
DISPOSITION FOR PERSONS l\.CCUSED OF CRIME 

The clearest form of interaction between the criminal 
justice and mental health systems occurs in the case of 
"mentally disordered offenders,lI persons formally charged 
with or convicted of crimes who are believed to be mentally 
disordered. This group consists of persons in four categories: 
(a) defendants found incompetent to stand trial; (b) defendants 
found not guilty by reason of insanity; (c) II mentally dis
ordered sex offenders," and (d) prisoners under active sen
tence transferred to mental hospitals for treatment. Each 
group is discussed separately below. The data are from a forth
coming article by Steadman, Monahan, Hartstone, Davis and 
Robbins (in press) and a forthcoming book by Monahan and 
Steadman (in press) . 
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(1) Defendants Incompetent to Stand Trial 

There were somewhat over 6,400 inpatient admissions of 
defendants found incompetent to stand trial (1ST) in the 
united States in 1978 (Table 1). The average daily hospital 
census for thi9 group was 3,400. If it is assumed that the 
prior and subsequent years' rates of admission and release 
were similar to those in 1978, one can estimate the average 
length of stay in the hospital for 1ST's to be 6.4 months. 
The above figures refer to defendants adjudicated IST. Since 
approximately 4 defendants are evaluated for 1ST for each 1ST 
adjudication, this would yield a national annual 1ST evaluation 
rate of approximately 25,000 defendants. 

In theory, a defendant found incompetent to stand trial 
is sent to a mental health facility to have his or her competency 
restored. Upon the restoration of competency, the defendant is 
tried for the crimes charged. Therefore, any time spent in a 
mental health facility as 1ST is "incapacitation time" that is 
in addition to the criminal sentence the defendant receives if 
found guilty at trial. In practice, however, there appears to 
be a strong tendency for judges to take time spent in a mental 
hospi tal 3.S 1ST into account in setting the criminal sentence. For 
example, when a defendant has been hospitalized as 1ST for a 
period equal to or greater than the probable sentence he or she 
would receive if guilty, the defendant's attorney usually pleads 
him or her guilty in return for the judge's sentencing the defen
dant to "time served" (Steadman & Hartstone, in press). Time 
spent in the hospital as incompetent, therefore, is generally 
instead of rather than in addition to, time spent in jailor 
prison. The only circllostance in which a finding of 1ST could 
result in less time institutionalized than if the defendant had 
been found-guilty (without first being treated as 1ST) would be 
when the incompetency precluded a determination of guilt. This 
could occur if a defendant was found 1ST and could not be re
stored to competency within 'a "reasonable" period. Under the 
Supreme Court's 1972 Jackson decision, the defendant ,;QuId have 
to be released or civilly committed. There are no studies of 
whether any defendants are actually being released as a result 
of Jackson. Since some states (e.g., California) have changed 
their commitment laws to make persons found to be 1ST and un
treatable automatically qualify for indefinite civil commitment, 
it is doubtful that many, if any, defendants "walk" as a result 
of being found imcompetent. Given that a finding of jncompetency 
almost always results in a total period of institutionalization 
(i.e., mental hospital plus jailor prison, if found guilty) at 
least as long as the jailor prison sentence would have been 
had incompetency never been raised, the incapacitative function 
of the criminal law ,vould not appear to be compromised by this 
category of mentally disordered offender. 

(2) Defendants Not Guilty by Reason of Insanity 

There were somewhat over 1,600 inpatient admissions of 
defendants found not guilty by reason of insanity (NGRI) in 

------~--~ 

o 

- 3 -

the U.S. in 1978 (Table 1). The average daily census for this 
group was 3,~40. If the assumption is made that these admission 
and census f1gures are relatively constant over time the average 
length of stay in the h?spital for NGRI's would be c~mputed as 
23.2 m?nths. A~ least 1n urban states, in about half the cases 
the cr1~e of wh1ch the NGRI is acquitted is murder (Steadman & 
Braff, 7n press). The. mean length of stay varies directly with 
the ser10usness of the charge of which the defendant is acquitted. 

The first thing to be observed about the number of defen
dan~s ,fouz:d NGRI i,s thc;t it is so small. The number of persons 
res1d1ng 1n state hosp1tals c;S,NGR~ in 1978 was approximately 1% 
of the number of persons resldlng 1n state prisons as convicted 
off~nders. One study (Pasewark & Pantle, 1979) found that state 
leg1s1ators overestimated the frequency of insanity pleas by a 
factor of 40. 

The ~uestion invariably arises in this context as to whether 
NGRI acqu1ttees spend more or less time in the hospital than they 
w?uld have spent in prison had they been convicted. There is 
11tt~e d?ubt,but that the,national average length of NGRI 
hosp1tal1zat10n of approx1mately two years is more than some 
defendants would hav7 received if convicted (e.g., misdeamants) 
c;nd less than others would have received (e.g., murderer~. This 
1S to be expe~ted since ~he standards for NGRI hospitalization 
and release,d1f~er ~rast1cally from the standards for imprison
ment: hos~1ta11zat10n ha~ no retributive component and imprison
ment has 11ttle therapeut1c rationale. Research in New York State 
(Pasewark, Pantle & Steadman, in press) suggests that in recent 
years ~GRI acqui~tees have spent in the hospital approximately 
one-thlrd less,t1me than they would have spent in prison had 
they b~en,convlcted of the charges on which they were tried. 
The ub1qultousness of,plea bargaining makes interpretating 
these data probl~mmat1c:had the insanity defense not been a 
go-for-broke opt10n, the defense attorney may well have pled 
the case to a reduced charge, and therefore obtained a reduced 
~entez:ce. It is not clear, therefore, that abolishing the 
1nsan1ty defen~e (assu~ing it could be done constitutionally) 
would substant1ally ra1se the average time incapacitated of 
persons who would otherwise avail themselves of it. 

In any e~ent, marginally altering the incapacitation of 
a group,tha~ 1S o~ly 1% the size of the imprisoned offender 
populat1~n 1S ~n11ke~y to have a measurable effect upon crime 
rates. ~he pr1mary 1~portance of the insanity defense has 
always been its symbolic affirmance of a system of law based 
upon personal responsibility. It is the exception that proves 
t~e rule that the rest of us--those who are not grossly 
d1sordered--are accountable. Any modification of the defense 
would have to weigh heavily this symbolic i:unction (Dershmli tz 
1974; Stone, 1975). ' 

(3) Mentally Disordered Sex Offenders 

Slight*y in excess of 1,200 males (and no females) were 
found to be mentally disordered sex offenders" (MDSO' s) in 
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in 1978 (Table 1) and the average daily hospital census for this 
group was 2,442. Haking the same assumptions as above, the 
average length of stay was 24.2 months. Of the 27 st~tes that 
have had HDSO procedures, eight have repealed them in recent 
years, including California, which had by far the largest MDSO 
program in the U.S., on January 1, 1982. 

MDSO procedures are, in theory, a "civil" alternative to 
criminal prosecution for sex offenses by persons who are 
mentally disordered but not legally insane. In practice, 
however, MDSO procedures seem to be well integrated into the 
criminal process: they provide an "interstitial" deposition-
confinement in a mental hospital--that is a less severe sanction 
than imprisonment and a more severe sanction than jail (Forst 
1978). One California study (Sturgeon & Taylor, 1980) of 
persons committed as MDSO compared with persons convicted of 
sex crimes and sent to prison found the prisoners to be 
incapacited in prison approximately three times longer than 
were the HDSO' s kept in the hospital. 

One recent review of research on rIDSO p!:'ocedures (Monahan & Davis) 
in press) concluded that there is some evidence to support the 
following six assertions: "(1) they are well integrated into 
standard criminal justice plea bargaining procedures, rather 
than being an alternative to these procedures; (2) they are 
invoked primarily on the basis of a record of prior sexual 
offenses; (3) there may be a significant racial bias in their 
application [i.e., blacks are less likely to be found MDSO]; 
(4) they are applied to persons for whom serious mental disorder 
is at best dubious; (5) they may protect the physical safety of 
institutionalized sex offellders better than imprisonment; and 
(6) they allow for a shorter period of institutionalization 
than is the case with imprisonment." 

In my opinion, MDSO procedures are one form of explici,t 
criminal justice--mental health interaction where reform might 
produce a tangible increase in incapacitation with a corres
ponding increase .in public safety. Abolishing HDSO laws has 
been recommended by the Group for the Advancement of Psychiatry 
(1977) and the Panel on Legal and Ethical Issues of the 
President's Commission on Mental Health (1978). 

The clear trend in the U.S. in the past few years has been 
to repeal HDSO laws on the grounds that they compromise public 
safety. The research can be read to support this movement. 

(4) Prisoners Transferred to Mental Hospitals 

Close to 11,000 prisoners under active sentence were 
transferred to mental health facilities in 1978 (Table 1) and 
the average daily census was 5,158. Haking the previous 
assumptions, the average length of stay was 5.7 months, at 
vlhich time the prisoners vlere returned to the regular prison 
population or, if their sentence had ended, were released. 
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Approximately half the prisoners were transferred 
to in-prison mental health units and half to out-of-prison 
units. About 3 out of 4 transfer cases stay within facilities 
administered by state Departments of Corrections, with the 
remainder being temporarily under the jurisdiction of state 
Departments of Mental Health. Extrapolating from prison 
census figures, one could estimate that 3.9% of U.S. prisoners 
were transferred to a mental health facility at some point 
during 1978. 

While administratively transferring a prisoner to a 
mental health facility does not necessarily lengthen a 
prisoner's sentence (Baxstrom v. Herold, 1966), neither 
does it shorten it. Transfer thus has no effect upon 
incapacitation. 

. The Supreme Court's 1980 vitek decision, holding that 
pr1soners must be accorded a hearing before being transferred 
to a mental hospital, has focused attention on problems of 
"overidentifying" as mentally disordered inmates who are 
more properly viewed as management problems. A recent 
survey of staff at the prisons from which inmates are 
transferred and at the hospitals to which they are trans
ferred, however, found that they believed "underidentification 
to be a much more serious problem: many more inmates who are 
truly mentally disordered and in need of transfer to a hosnital 
are not getting it than are inmates being transferred in- ~' 
appropriately (Hartstone, Steadman & Monahan, in press) . 

Two annotations should be made to what has been said re
garding all four types of "mentally disordered offender." The 
"incapacitation effect" of institutionalization in a mental 
hospital has been presumed to be equal to that of institution
alization for a similar period in a prison. This is true only 
to the extent that the security at both types of facility is 
similar. This ,nay be true for some mental health facilities 
but not for others. Thus Atascadero State Ho'spital, the 
maximum security mental hospital in California, has had only 
3 patients escape in the past 8 years, but Patton State Hospital-
where mentally disordered offenders are also comrnitted--has had 
477 patient escapes in the past six years (New York Times, 
December, 1981). Such a lack of security was influential in 
the California legislature's repeal of the state's MDSO law 
earlier this year. 

Secondly, it should be noted that incapacitation is not 
the only way that the mental health system can affect criminal 
or dangerous behavior. While there is theoretically no deterrent 
effect to hospitalization--some would define mental disorder 
for legal purposes as a lack of capacity to be deterred--all 
but the hopelessly cynical could admit to the possiblity of a 
rehabilitative effect. To the extent that (a) "mentally dis
ordered offenders" are indeed ~entally disordered; (b) their 
mental disorder played a predisposing role in the co~ission 
of their crimes; and (c) mental hospitalization reduces the 
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severity of their mental disorder, it would follo~ th~t t~eir 
rates of future crime would be suppressed by hosp~tal~zat~on. 
I would not relish the task of defending any of the above , 
propositions, but it is worth noting that it is not necessar~ly 
by incapacitation alone that the mental health system affects 
the crime rate of those offenders for whom it is an alternative 
disposition to jailor prison. 

II. THE MENTAL HEALTH SYSTEM AS AN ALTERNATIVE FOR~1 OF INTAKE 
FOR VIOLENT PERSONS 

The mental health system may function not only as an alter
native disposition for persons charged with crimes (as w~th 
"mentally disordered offenders") but also as an alternat~ve 
form of intake into state jurisdiction for those who,hav7 com
mitted, or are believed likely in the future to comm~t v~olen~ 
acts. This could occur in two circumstances: (a) when a pol~ce 
officer chooses to petition for civil commitment as "dangerous 
to others" someone whom the officer \vould otherwise have arrested; 
an.d (b) when a police officer--or anyone else--petitions for civil 
commitment an individual who, although he or she has not yet 
committed an arrestable act, would have committe~ on7 in the, 
future but for the treatment received or incapac~tat~on prov~ded 
by mental hospitalization. This latter circumstance is an alter
native form of intake since, by invoking it, one precludes (or at 
least postpones) arrest and imprisonment. 

. The relevant empirical questions, therefore, concern the 
size of the population for whom commitment,was in lieu of ar:est 
and imprisonment for a past act, and th7 s~~e of the populat~on 
for whom commitment prevents arrest and ~mpr~sonment for a future 
act. Both questions are especially slip~ery. To ~nswer the 
first one must either survey mental pat~ents and ~ndependently 
deter~ine the proportion who could just as easily have been, 
processed through the criminal justice system or survey pol~ce 
officers as to whether they "could have" and "would have" arrested 
the people they petition for commitment, had the commitment 
option not been available: TO,a~swer the,se~ond, one must rely 
upon the questionably-val~d cl~n~cal pred~ct7ons of fut~re harm 
made by mental health professionals at the t~me of comm~tment. 

The NIJ project of Henry Steadman and mys7lf ~rov~des,in
direct data on the eAtent to which mental hosp~tal~zat~on ~s , 
being used in place of arrest and imprisonment and whether th7 s 
has increased following changes in national ~ental hea~th po17cy. 
We reasoned that an increase in the proport~on of pat~ents w1th 
a history of arrest and imprisonme~t would ~e one ~ndex of an 
increase in the use of mental hosp~tals to ~ncapac~tate people 
who in the past were under the control of the criminal justice 
system. Arguably the people nov' being admitted to mental 
hospitals who have a record of arrest and impri~onm7nt would 
still be being dealt with through the criminal Just~ce sys~em, 
had the mental health system not'undergone the transformat~ons 
described below. 
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To the extent that there is an increase in the proportion of 
~orm7r offende:Ei (i.e., pers?ns with a history of arrest and 
~mpr~sonm7nt) ~n. the populat~on of persons being committed, 
credence ~s lent to the argument that by focusing upon "danger-
?usnes~" as the st,;mdard for commitment the mental health system 
~s conung to subst~tute for the criminal justice system as a 
form of intake for arrestable persons. 

We chose 1968 ---j ust prior to the national movement to focus 
commitment standards on "dangerousness"--and 1978 as the time 
frame for our analysis. For the part of the project relevent 
here, we examined the records of 400 random admissions to state 
mental hospitals in New York and in California and 200 random 
admissions to state mental hospitals in Texas, Iowa, Massachusetts 
and Arizona in 1968 and in 1978 (for a total of 3,200 patient 
records) . 

, While the ~ata are not fully analyzed, some preliminary 
f~gures are ava~lable on the arrest and imprisonment histories 
of mental patients. Between 1968 and 1978, the proportion of 
state mental hospital admissions with a history of previous 
arrest rose from a mean of 41.5% to a mean of 52.6%. Five of 
t~e six states,studied repo:ted increases in the prior arrest 
h~story of the~r.mental pat~ents. To the extent that these data 
are generalizeable to other states, most people now being admit:ted 
to mental hospitals have had prior experience in the criminal 
justice system. That experience, however, does not often include 
incapacitation in a state prison. The proportion of admissions 
to state mental hospitals with a history of prior imprisonment 
was very low in 1968 (6.7%) and increased only marginally (to a 
mean of,7.8%~ by 1978. There was considerable variation among 
states ~n th~s regard. In three of the six states studied the 
percer:tage of mental patients with a history of prior imprison
ment ~ncreased (from a mean of 4.2% to a mean of 9.2%) and in 
the other three it decreased (from a mean of 9.3% to a mean of 
6.5%). Since most patients admitted to mental hospitals have 
been arrested and yet few have been imprisoned, it might be 
assumed that many had spent at least some period in a local 
jail, since it is likely that these persons were not released 
?n th7ir own recognizance at the time of arrest. Interpreted 
~n th7s mann7r, the data would suggest that state mental hospitals 
~av7 ~ncre~s~n<:!ly assumed a role formerly played by local jails 
~n ~ncapac~tat~ng people who commit offenses. The focusing of 
commitment standards on the crime-like concept of "dangerousness" 
may have played some role in this increase. While the data on 
~he type of crime for which the patients were previously arrested 
~s not yet analyzed, one might infer that the acts were not 
extremely serious (e. g., murder), since fe,v of them ever 
resulted in imprisonment. 

A study by !1onahan, Caldeira and Friedlander (1979) addressed 
police officers' perceptions of the proportion of the population 
they petition for commitment that is liable to arrest. Fifty 
police officers in Southern California were surveyed when the. 
officers had just petitioned an individual for civil commitment. 
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In 30% of the cases, the officers were of the belief that they 
could have m~de a legal arrest had they chosen to do so. While 
the charge would often have been minor (e.g., disturbing the 
peace, indecent exposure) I in 40% of the legally arrestable 
cases the charge would have been assault with a deadly weapon 
(e.g., threatening a spouse with a knife). In virtually all 
of the cases whose commitment criteria included "dangerous to 
others," the individual had performed (52%) or threatened (42%) 
a physically assaultive act. Interestingly, however, the police 
officers ste.ted that they actively considered making an arrest in 
less than half the cases where they had it within their legal 
discretion to do so (14% of the total sample). Further, the 
commitment law in California provided for a petitioning police 
officer, if he or she chose, to be notified before any person 
held in 72-hour emergency commitment was released into the 
community, so that the officer could initiate an arrest. In 
only 20% of the cases in which the officer believed he or she 
could have made a legal arrest (6% of the total sample) did the 
officer check the box on the conunitment form requesting this 
notification of release. 

While the police officers in this study, therefore, thought 
that they had the legal right to arrest 30% of the people they 
committed, they considered arrest as a feasible option in less 
than half of these cases and took active steps to assure that 
arrest was used as a back-up in the event commitment failed in 
only G% of the cases. The reasons that the officers C;=3.v,= for not 
arresting people they legally could have arrested were evenly 
divided between a legalistic "no intent or mot.ivation to commit 
a crime"--a form of what might be called "presumptive insanity 
defense"--and a paternaJ,istic "in need of help not incarceration." 

In line with the preliminary findings from the NIJ project, 
it would appear from this study that civil commitment is used in 
lieu of arrest as an intake mechanism for state jurisdiction over 
"dangerous" behavior for a sizeable portion of the comnlitted 
population. As with the NIJ data, one might infer that the acts 
that precipitated commitment were not viewed as extremely serious, 
since the police so infrequently took steps tCl make sure that 
the individual remained in some form of custody. 

The second question relevant to the use of the mental health 
system as an alternative intake mechanism to the cri.minal justice 
system concerns the size of the population for which commitment 
prevented arrest for a future violent act. Predictions by the 
committing mental health professional that, absent commitment, 
the committed individuals would perform a "dangerous" act are 
the only available estimates of this form of alternative intake. 
Another study done in Southern California (Monahan, Ruggiero & 
Friedlander, 1982) of 594 consecutive commitments found that the 
examining psychiatrists predicted 29% of the involuntary admissions 
to mental hospitals to be "dangerous to others," one of the three 
possible criteria for commitment in California (the other two 
being "¢ianger to self" and "grave disability," defined as "an 
inabili ty to feed, clothe, or house oneself"). Importantly, 
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however, only 5% of the committed population was believed to 
be "dangerous to others" without also being either ~'dangerous 
to self" or "gravely disabled" at the same time. That is, 
almost all of 29% of the population predicted to be dangerous to 
others were also predicted to be suicidal or unable to feed, 
clothe r or house themselves. The importance of this obser
vation is its implication that "dangerousness to others" could 
be completely eliminated as a criterion for involuntary commit
ment and 95% of the people now being committed still would be. 

It would appear from all these data that the mental health 
system may be playing a significant role as an alternative intake 
mechanism to criminal justice for the incapacitation of "dangerous" 
persons. This may be due as much to the mental health systems 
ability to preventively detain people who could be arrested for 
acts they will commit in the future as to that system's function
ing as an alternative to arrest at the time of commitment. Even 
if mental health professionals were accurate in only one of three 
of the cases in which they predicted dangerousness for the purpose 
of commitment (Monahan, 1981), this would still amount to approxi
mately 10% of the committed population who would actually perform a 
violent act if not committed. 

It should be emphasized that this "incapacitative" or "police 
power" aspect of the mental health system for persons who are 
dangerous to others is almost entirely incidental to its paternal
istic function of treating people who are actively (through suicide) 
or passively (through an inability to feed, clothe or house) 
dangerous to themselves. Not only does this observation describe 
the empirical state of affairs in civil commitment (i.e., almost 
all people being committed as dangerous to others are also com
mittable on paternalistic grounds), it also describes how many 
mental health professionals believe commitment should function 
(e.g., stone, 1975). 

III. THE MENTAL HEALTH SYSTEM AS A SOURCE OF STRAIN ON 
CRHUNAL JUSTICE INTAKE AND DISPOSITION 

The issue here is the opposite of those raised in the 
previous two sections. Rather than a concern with the extent 
to which the mental health system is substituting for the 
criminal justice system as a form of intake or disposition for 
the incapacitation of criminals--or people who would be "criminals" 
but for their disordered mental status--the point here is whether 
the mental health system is placing strain on the criminal justice 
system by failing to perform such functions. 

In this regard, it is sometimes claimed that prisons and 
jails are larger and more difficult to manage now than they were 
a decade or two ago, and that at least part of this change is 
attributable to an increase in the absolute and relative number 
of inmates who are mentally disordered. This situation 
is lamented both by police officers and wardens, \vho say that 
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they do not have the resources that such offenders require, and 
by mental health professionals who believe that arrest or imprison
ment may accelerate a deterioration in an offender's disorder. 
Both groups attribute the source of this alleged increase in 
rates of disorder to changes in national policy toward the 
mentally disordered. These changes have included (a) "deinsti
tutionalization" of mental hospitals from an average daily census 
of just under 600,000 in 1955 to one somewhat over 100,000 in 
1980; and (b) the libertarian "patients' rights movement, \, 
responsible for narrowing the criteria for involunatry hospital
ization from an amorphus "need for treatment II to a specific con
cern with "dangerousness," beginning with California's Lanterman
Petris-Short Act in 1969. The argument is that these hvo develop
ments--making it easier to get out of mental hospitals and harder 
to get in, respectively--have resulted in large numbers of dis
ordered people being at large and unsupervised in the community. 
This situation is said to result in (a) police officers, under 
pressure to maintain order in the presence of bizarre behavior 
and unable to effect a commitment under the tightened criteria, 
arresting disordered people on minor charges (loitering, jay
walking, etc.); and (b) mentally disordered persons, who want 
treatment and are unable to gain access to public mental hospitals 
because they are not seen as "dangerous," giving lie to these 
predictions by committing a serious violent ~ct that results in 
their arrest. While there is no shortage of anecdotes on this 
second claimed result of changes in the mental health system, 
I know of no systematic research on the topic. 

An initial empirical question relevant to the issue of 
police arresting more disordered people is the prevalence of 
diagnosable mental disorder in jail and prison populations, and 
any change in this rate since the policy changes mentioned above. 
One approach to answering this question would be to compare find
ings from psychiatric epidemiological surveys of jail and prison 
populatj,ons pre and post the deinstitutionalization of mental 
hospitals and the tightening of commitment criteria. Unfortun
ately, there are few reliable surveys in this area, and none 
that permit accurate longitudinal comparisons. Roth (1980) 
reviewing recent studies of prison populations, concluded that 
"approximately 15 to 20 percent of prison inmates manifest 
sufficient psychiatric pathology to warrant medical attention 
or intervention" but that the rate of psychosis was "on the 
order of 5 percent or less of the total prison population." 
Bolton (1976) in a survey of over 1,000 adult offenders in 
five California county jails reported 6.7% of the jail inmates 
to be psychotic, 9.3% to have a non-psychotic mental disorder 
and 21.0% to have a personality disorder. Again, it is 
impossible to tell if these rates are higher or lower than 
they would have been had mental hospitals not been deinstitu
tionalized or commitment codes not been tightened. 
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, ~he,NIJ p~olect o~ Henry Steadman and myself attempted to 
ga~n lnd~r7ct,~nIormat~on on changes in the proportion of 
mentally d~sordered persons in criminal justice populations 
~y a~ses~ing the '.'confinement careers" of people in state 
~nst~tut~on~. ~hl17 many disordered people no doubt escape 
mental hospltal~zat~on, we reasoned that an increase in the 
~rop?rti~n of prison ~nmates with,a history of mentdl hospital
lzatlon ~ould be one lndex of an lncrease in the prevalence of 
ment~l dlsorder. For the part of the project relevant here, we 
7xam~ned the rec?rds o~ 400,random admissions to state prisons 
In,New Y?rk and ln Cal~fornla and 200 random admissions to state 
~rlsons ln Texas, Iowa, Massachusetss and Arizona in 1968 and 
~n 1978 (for a total of 3,200 prisoner records). 

,W~ile, a~ before, the data are not yet fully analyzed, some 
~rellm~na~y flgures are available. Overall, we find a small 
lncr7ase ~n the proportion of state prisoners with a history of 
preVl?US s~ate hospitalization: 10.3% of the persons admitted 
to P71son ln 1968 had previously been a patient in a state 
~ospltal and 12.6% of the persons admitted to state prisons 
~~ 1~7~ had s':lch,a history. These averages, however, mask 
s~gn~f~can~ w~th~n-s~ate changes. Of our six target states, 
t~ree had ~ncreases ln the proportion of prisoners with a 
hlstory of hospitalization between 1968 and 1978 (from a mean 
?f 7.8% to a mean of 16.0%), and three had decreases in such 
lnmates (from a mean of 12.9% to a mean of 9.3%). 

, The data would not seem to support a major across-the-board 
lnflux of mentally d~sor~ered persons (who, in a prior decade, 
~ould have been hosp~tal~zed) as the source of prison population 
~ncreases and management problems. 

It is ~mpo~tant to note that these are state-level data. 
Onl~ stat7 lmprlson~ent and state hospitalization were compared. 
It ~s entlrely poss~ble that a significant shift has occurred 
at the local level: Dis?rdered persons who have been dumped 
from a mental hospltal wlthout any provision for care and who 
do not qu~lify for commitment under "dangerousness" standards 
may be be~ng arrested on "disorderly conduct"-type charges to 
get them off ~h~ streets. But these people would become part 
of the local Jall, rather than the state prison population. 

There is some evidence that local jails have seen such 
chan~es in their clientele. Bonovitz and Guy (1979) studied 
a Ph~ladelphia county jail before and after the implementation 
of a restrictive commitment statute focused on "dangerousness.1I 
One year after t~e i~plementation of the act, as compared with 
one,Y7ar before ~ts ~mplementation, there were 51% more requests 
by Ja~l staff for consultation regarding mentally disordered in
mate 7 and the number of admissions to the jail psychiatric unit 
had ~ncreased by 94%. Persons admitted to the jail psychiatric 
until after the commitment statute was changed had been arrested 
for less serious crimes ("disorderly conduct," "treaspassing," 
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etc.) and had fewer prior arrests than persons admitted to the 
unit under the old statute. The authors concluded that "faced 
with complaints about individuals acting in a bizarre or socially 
unacceptable manner, the police felt their only alternative was 
to arrest the person to remove him from the community." 

The Monahan, et al (1980) study mentioned earlier found 
some--but limited--support for this phenomenon. One of 50 
randomly chosen arrests had been made where the officer would 
have preferred commitment, but. was precluded from doing so by 
the narrowness of the statute. The officer stated: "We had 
this woman, old lady about 77. She was definitely off. She 
lived \vith about 50 animals, cats mostly. We finally had to 
book her for cruelty to animals. We get her down here [i.e., 
the jail] so the doctors could take a look at her and then send 
her over to the hospital. We didn't want to take her to jail, 
but there \vas nothing else we could do." 

While cases such as this may be a significant problem in 
jails--while still a very small proportion of the total jail 
population--it is highly unlikely that they would ever progress 
tlrrough the criminal justice system to the point of being sent 
to state prison (and thus would not be reflected in the Steadman
Monahan data above). People are not sent to state prison for 
disorderly conduct, trespassing, or having too many ca.ts. 

I would conclude that there are no data yet available to 
support the deinstitut.ionalization of mental hospitals or the 
tightening of civil commitment standards as major factors in 
the national increase of state prison populations. There are 
some data that suggest that these movements may be responsible 
for moderate increases in the proportion of disordered persons 
in local jails. Whether this phenomenon is sufficiently serious 
to consider returning to broader commitment c=iteria is an 
issue on which many values compete. 
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IV. CONCLUSIONS 

To the extent that the overarching question that gave 
rise to this exercise was, "Can the mental health system be 
modified in such a way as to better control dangerous behavior 
in society?," the conclusions of this memorandum will not be 
particularly encouraging. 

I see no danger-reduction potential in any feasible 
"reform" of incompetency to stand trial procedures or the 
insanity defense. Mentally disordered sex offender laws seem 
to be withering away of their own accord. The proposal of 
the Attorney General's Task Force on Violent Crime (1981) for 
a verdict of "guilty but mentally ill," if acted upon, could result 
in significant increases in prison-to-hospital (and back again) 
transfers of convic,ted offenders. While this has serious 
implications for the provision of treatment services to 
mentally disordered inmates--who, in the opinion of prison 
officials, are already severely underserved--it has no 
implications for the incapacitation of dangerous persons, 
since offenders would be institutionalized for the same 
amount of time regardless of the institution they are in. 

Since the codes of virtually all states now include as 
a criterion for civil commitment the prediction of "dangerous" 
or "harmful" behavior, the mental health system appears to 
be doing all that it can (and more than many mental health 
professionals believe it should) be doing to serve as.an 
alternative intake system for the control of dangerousness. 
Lengthening the duration of commitment for "dangerousness," 
of course,might enhance its incapacitative effect. But given 
the research on the questionable validity of long-term pre
dictions of violence, the facts that these people have not 
been arrested, much less convicted of an instant offense, and 
the lack of treatment demonstrated to be effective in the 
control of violent behavior, such a move would, in my opinion, 
be prohibitively costly both to traditional views of civil 
liberties and to the mental health system, which would, even 
more than at present, lose its identity as a system primarily 
concerned with the welfare of its wards. ~ 

The finding that the tightening of civil commitment 
criteria may have resulted in an increase in the proportion 
of mentally disordered persons in local jails has implications 
for the provision of mental health services to jail populations. 
But it would not seem to have implications for the control of 
dangerousness unless one assumed that hospital treatment "would 
hav~" alleviated the potential for dangerous behavior of those 
disordered persons going to jail. Support for such an assump
tion, however, is in short supply. 

Perhaps members of the Steering Committee can be more 
creative than I in thinking of ways that the mental health 
system can assist in the control of violent behavior in society 
without losing its identity as a "helping" institution. 
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1'ldrnission and Census of Mentally Disorder€d Offenders in U.S. Facilities 

l:!Y regal status and Gender 

LEGAL STA'l'US AI:MISSIONS CENSUS 

GENDER UN- GENDER UN-
MALE FEMALE DEl'ERMINED 'IDl'AL Ml\LE FEMALE DEJ'ERMINED 'IDl'AL 

Incompetent to 
Stand Trial 3295 266 2859 6420 1945 165 1290 3400 

Not Guilty By 
Reason o~ Insanity 847 127 651 1625 1863 285 992 3140 

f.1:ntal1y Disordered 
Sex Offenders 753 0 450 1203 2437 5 0 2442 

Mentally III Inmates: 
E:. .... ternal Mental 
Health Units 5323 261 64 5648 2510 122 52 2684 

Int.erna1 Prison 
Mental Health 
Units 5061 186 0 5247 2334 140 0 2474 

'lbta1 15,279 840 4,024 20,143 11,089 717 2,334 14,140 

From Steadman, Monahan, Hartstone, Davis and Robbins (in press) • 

\ 



'---;>~ ... -

D 

Section 5 
D 

PROSECUTORIAL DECISION-MAKING 

{} 

o 

D 

o 

f} 

D 

D 

--~----------

D 

I': 

" f) 

~ 

prosecutorkal Selectivity: 
A View oT""turrent Practtces 

;?" 

Floyd Feeney 
Professor of Law 

University of California, Davis 

Presented at: 

Conference on Public Danger, Dangerous 
Offenders and the Criminal Justice System 

Harvard University 
February 11-12, 1982 

'\ 



--~--- ----- - . --- - - ------ ---- -----~ -----------

• ••• .,....,... A •• ~."~-

,-----\ 
I , 
I 

r Prosecutorial Selectivity: A View of Current Practices 

The purpose of the Conference on Public Danger, Dangerous 

Offenders and the Criminal Justice System is to explore the 

crime control potential of a more explicit criminal justice 

system focus on dangerous offenders. This paper discusses 

the extent to which prosecutors are already focused on dangerous 

offenders, whether they could become more focused in this 

direction, and if so what changes would be needed in current 

operating procedures and capabilities. 

There are numerous ethical, moral and legal problems 

involved in such a focus as well as practical questions concerning 

the utility of a greater prosecutorial focus at a time when 

jails and prisons are crowded. These issues are important 

and must be answered before a policy of increased attention 

can be advocated. Th~y are outside the scope of this paper, 

however. 

I. ARE PROSECUTORS CURRENTLY FOCUSED ON DANGEROUS OFFENDERS? 

'~ A. Some General Considerations 

What prosecutor's might do about dangerous offenders depends 

in part on the definition of dangerousness chosen. If a defini~ion 

based on the offense committed is chosen and dangerousness 

is defined as stranger-to-stranger homicides, assaults, rapes 

and robbery, the target group of any prosecutorial emphasis 

on dangerousness would be fairly broad. 

\ If a definition based on the offender is chosen, however, 

and dangerousness defined in terms of high rates of offense, 

1 
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a prosecutorial emphasis on dangerousness would take on a 

very different cast. Some cases would still receive more atten-

tion than others, but the task of identifying those to receive 

the special attention would be more difficult and would have 

to be based on prior criminal history or some other method 

of predicting future criminal behavior. The size of the target 

group would depend upon the particular criteria chosen. 

A third method of definition might be based on both offense 

and offender, that is, it might focus on murderers, robbers 

or rapists who repeat their offenses at a high rate. Obviously 

if this method of definition were used, the target group would 

be much smaller than with either of the other definitions. 

In theory the ways that prosecutors might focus on dangerous 

offenders are almost limitless. Seven of the more important 

of these are: 

(1) Concentrating prosecutoriul resources and efforts 
on the dangerous offenses. 

(2) Special efforts to charge and convict dangerous offenders 
arrested for dangerous crimes. 

(3) Special efforts to charge and convict particular 
individuals identified as dangerous offenders with 
minor crimes whenever they are committed. 

(4) Increasing the seriousness of charges for dangerous 
offenders by loading them up with multiple counts, 
enhancements and maximum charges. 

(5) Increasing the seriousness of conviction charges 
for dangerous offenders through reduced pleabargaining 
or other tough prosecutorial stances. 

(6) Increasing the severity of sentences imposed on danger
ous offenders by active involvement in the sentencing 
process. 

(7) Seeking collateral penalties (such as high bail for 
dangerous offenders). 

D 

Merely to list these various actions is to indicate that 

few if any prosecutorial offices have focused on dangerous 

offenders to the maximum extent. In part this is a question 

of resources. Prosecutors everywhere are sorely pressed by 

the financial plight of local and state government and lack 

the resources to do all that they would like. In part, however, 

the issue is also one of strategy and tactics. How far can 

a prosecutor responsibly go in concentrating his resources 

on dangerous offenders? Other matters may vlarrant lesser atten

tion, but there are many that cannot be ignored altogether. 

While prosecutors have clearly not gone uS far in focusing 

on dangerous offenders as they might, they have gone much 

further in some areas than in others. It would be foolhardly 

to try to summarize the extent to which the 3,000 plus prosecu

torial offices throughout the country are attempting to carry 

out these seven actions. Their practices vary enormously and 

there is little that one can say with certainty other than 

that someone else is doing it another way. This paper is con-

sequently based on the literature, visits and discussions 

with several dozen prosecutors around the country over the 

past several years, and a recent study by the Center on Admin

istration of Criminal Justice, University of California, Davis 

for the National Institute of Justice of practices in four 

prosecutorial offices. 

The overall conclusion is that prosecutors curr~ntly 

place relatively little special emphasis on charging and convicting 

dangerous offenders but that many do emphasize actions that 
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increase the severity of the level of conviction and the sentence 

of those dangerous offenders charged. To a considerable extent 

this conclusion applies to all three of the definitions of 

dangerousness previously discussed. 

B. Concentrating Resources on the More Serious Offenses 

One way that prosecutors might focus on dangerous offenders 

t ' on offenders charged with crimes is by concentra lng resources 

thought to be dangerous. Virtually all prosecutors do this 

to some extent. Homicide cases are universally treated more 

seriously than burglaries or minor assauits, and particularly 

notorious or gruesome homicides--such as those perpetrated 

son of sam or the Hillside strangler--more seriously than 

run-of-the mill homicides. Tremendous resources are often 

d ' t th both guilt and sentencing issues. poure In 0 ese cases on 

Once the homicide threshold is passed, however, there 

is relatively little focus on particular offenses. Virtually 

all prosecutors pay more attention to felonies than to misde

mea'nors and there is generally less leniency employed in charging 

h ' 1 and prosecuting the more serious felonies than for ot er crlmes. 

No prosecutorial offices observed, however, have an explicit 

concentration on some specific set of dangerous offenses such 

as stranger-to-stranger rapes, assaults and robberies, and 

in practice these crimes in most offices do not appear to 

be treated all that differently from other non-trivial felonies. 

C. Special Emphasis on Charging and Convicting Dangerous Offenders 

A second way that prosecutors might focus on dangerous 

offenders is to place special emphasis on charging and convicting 

them. If the offense definition of dangerousness were used, 
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this would mean seeking to charge and convict as many arrestees 

for the target offenses as possible. If the offender definition 

is used, this would mean seeking to charge and convict as 

many offenders meeting the particular definition as possible. 

The indications are that neither dangerousness definition 

is important in screening decisions, in nol prosses, dismissals 

or preliminary hearing decisions, or in the attrition-conviction 

decision considered as a single process. In addition these 

conclusions do not appear to be altered by the existence of 

career criminal prosecution units. 

(1) Screening and Charging. In the modern sector of the 

prosecutorial world cases, and particularly felonies, are 

considered by the prosecutor before they are filed in court. 

Obviously one way in which prosecutors can take dangerousness 

into account is in the decision to charge. 

(a) Published Standards. Because of concerns about the 

proble~s of exercising discretionary authority in an effective 

and even-handed way there have been several important efforts 

in recent years to prescribe the proper methods for screening 

and charging. Standards for decision-making have been developed 

by the National District Attorneys Association, the California 

District Attorneys Association and the Americun Bar Associalion. 

A review of these standards indicates that the primary emphasis 

is on sufficiency of the evidence and selection of a charge 

appropriate to the offense. The standards also generally discuss 

the exercise of leniency powers. Very little is said, however, 
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about the extent to which the,dangerousness of the offender--either 

in terms of the offense or the offender's prior record--should 

be taken into account. The implication is that dangerousness 

should either not be considered or that dangerousness is a 

very minor factor. 

The character of the published standards is illustrated 

by the National District Attorneys Association Guidelines. 

These indicate that: 

The prosecutor should utilize his discretion in screening 
to eliminate those cases from the crim~nal justice system 

. in which prosecution is not justified. 

The Guidelines then go on to indicate the factors to be considered. 

These are: 

a. Doubt as to the accused's guilt; 

b. Undue hardship caused to the accused; 

c. Excessive cost of prosecution in ~elation to the serious
ness of the offense; 

d. Possible deterrent value of prosecution; 

e. Aid to other prosecution goals through non-prosecution; 

f. The expressed wish of the victim not to prosecute; 

g. The age of the case; 

h. Insufficiency to admissible evidence to support a 
case; 

i. Attitude and mental state of the defendant; 

j. Possible improper motives of a victim or witness; 

k. A history of non-enforcement of the statute at issue; 

1. Likelihood of prosecution by another criminal justice 
authority; 

m. The availability of suitable diversion programs; 
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n. Any mitigating circumstances; and 

o. Any provisions for restitution. 3 

Of the 15 considerations mentioned, only one--that concerning 

possible 'deterrent value--has any conceivable relationship 

to dangerousness. Even as to this standard the relationship 

is tenuous and so general as to be largely meaningless. 

While the national standards emphasize the factors which 

might lead to prosecutor to reduce or eliminate the charge, 

they provide relatively little guidance as to how the factors 

should be brought into play. The California standards attempt 

to go further. They emphasize four requirements: 

a. The prosecutor, based on a complete investigation 
and. through consideration of all pertinent data readily 
ava~lable to him, is satisfied that the evidence shows 
the accused is guilty of the crime to be charged. 

b. There is a legally sufficient, admissible evidence 
of a corpus delicti. 

c. There is legally sufficient, admissible evidence of 
the accused's identity as the perpetrator of the crime 
charged. 

d. T~e prosecuto~ ha~ considered the probability of convic
t~on by an o~Jectlve fact-finder hearing the admissible 
evidence .... 

As a minor part of the discussion the California standards 

indicate that the prosecutor should consider: 

The accused's background including his prior record. 
(The fact that his alleged conduct is consistent or inconsis
tent with prior proven conduct may remove or create a 
reasonable doubt. Such evidence cou~d become admissible 
at trial even if or.ly in rebuttal.) 

Although very general, these'guidelines are important 

evidence of the way that screening and charging decisions 
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are made. They were written by experienced and knowledgeable 

prosecutors, and many prosecutorial offices indicate that 

the guidelines state their policy. 

A third important set of standards are those developed 

by the American Bar Association. Encompassing many aspects 

of the criminal justice 'system and first approved in 1971, 

these standards were revised in 1980. 

The standards concerning the prosecution function discuss 

charging as an aspect of discretion. They indicate that the 

prosecutor is not obliged to present all charges which the 

evidence might support and list some factors which the prose

cutor might take into account. Dangerousness is not mentioned 

and the only factor which might be thought of as related to 

6 dangerousness is "the extent of harm caused by the offense." 

(b) Studies of Screening and Charging. Neither offender 

dangerousness in general nor prior record as a particular 

form of offender dangerousness loom large in studies of screening 

and charging. The dominant consideration is convictability. 

In one important series of studies Joan Jacoby developed 

four models of the screening process. The legal sufficiency 

model calls for charges to be issued in any case in which 

there is a legal basis for proceeding. The system efficiency 

model emphasizes diversion of minor cases and quick and efficient 

dispositions. The trial sufficiency model is the most stringent 

of the four, allowing filing only in those cases which could 

be won a·t trial. The fourth model, defendant rehabilitation, 

is based on nonpunitive handling for many df the more minor 

cases. 

----~~~- --------- --------~-----------------~ 
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While these models were developed as ideal types, they 

are based on observations of existing systems of screening 

and c~arging and have been found to describe many existing 

systems. None includes either dangerousness or prior record 

as a major component of the decision to charge. 7 

In a more recent study of intake procedures Jacoby, Mellon, 

Ratledge and Turner presented information about 30 hypothetical 

cases to 855 prosecutors in 15 jurisdictions. This study showed 

that prosecutors rarely used information about the defendant's 

prior history in making the charging decision. 8 

Other major analyses of screening such as those by Abrams, 

Cole, Davis and Neubauer simply contain no discussion of dangerous

ness or prior record. 9 While it is clearly not fair to conclude 

from these omissions that dangerousness is not a consideration 

in charging, the omissions do seem to be at least some indication 

that dangerousness is not an overriding consideration. 

There are also indications, however, that dangerousness 

or considerations related to dangerousness do play some role. 

Miller discussed the issue over twenty years ago in his classic 

work on prosecution: 

if the circumstances of the offense are particularly 
heinous, such as a combination murder-rape, full en~orc
ment is likely, especially in view of the accompanylng 
publicity. But even when the offense is not particularly 
heinous, a number of factors in the suspect's personal 
history may make officials especially anxio~s to."J?ut 
him away" for a long time. Among them are hls crlmlnal 
record noncriminal conduct bearing on his character, 
offici~l suspicion of the commission of offenses which 
they cannot prove, or connectio~ of ~he suspe~t.wit~ 10 
a professional criminal or with syndlcated crlmlnallsm. 

9 ... 
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Kaplan in his discussion of the U.S. Attorney's office 

for the northern district of California is even more specific: 

Prosecution was undertaken in certain other situations 
where the chances of conviction fell somewhat below the 
norm. In the case of the more serious crimes, it was 
often felt that the accused should be put on trial even 
though prosecution might routinely be declined for a 
lesser crime where conviction was equally uncertain. 
In fact, in a few cases where the defendant was believed 
to be guilty of previous offenses and likely to commit 
future ones unless prevented, the assistant concluded 
that he was justified in taking a considerably greater 
chance of losing the case in order to attempt a convic
tion--a conclusion which was fortified where the case 
under consideration appeared to belTs good a one as the 
investigatory agency could obtain. 

There were limits to how far this process might be pushed, 

however: 

On the other hand, the weaker the case, the more difficult 
it became to justify the prosecution and the greater, 
the weight the assistant gave to the view that an unsuccessful 
prosecution would only both embolden the defendant and 
make later prosecution, perhaps on a stronger case, more 
difficult. And where it appeared that even on conviction 
th8 accused would be unlikely to receive what the assistant 
felt was a severe enough sentence, the assistant tended 
to conclude that the possible gains were not worth the 
effort and decline prosecution until either a stronger 
case or one1~ore likely to result in sufficient punishment 
came along. 

These comments square fully with observations and interviews 

made in the Center on Administration of Criminal Justice study 

of four jurisdictions ranging in size from 500,000 to 1.5 

million in population. Charging deputies in these jurlsdictions 

indicated that prior record was not a major consideration 

in the decision as to whether to issue a charge or not. If 

the defendant was a particularly bad actor, that fact might 

be taken into account in borderline cases and might cause 

a case to be filed when it otherwise would not have been. 
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otherwise neither prior record nor dangerousness appeared 

to be an important factor in deciding whether to charge. 

One apparent exception to these findings is a number 

of studies from Los Angeles. A 1969 survey of charging deputies 

indicated that prior record was an important part of the charging 

process. Twenty-four percent of those responding said they 

gave great weight to this factor, while an additional 47 percent 

said they gave some weight to prior record.
13 

Later studies 

by Greenwood and Mather confirmed the importance of prior 

record as a consideration in charging. l4 These later analyses 

also suggest, however, that prior record is used much more 

as a consideration in deciding which cases to refer to the 

city attorney for misdemeanor prosecution than to decide whether 

to file a charge at a1l. 15 The importance of prior record 

may consequently be a function of arrangements which allocate 

the prosecution of felonies to the district attorney and mis-

demeanors to the city attorney. 

(c) No1 Prosses, Dismissals, Preliminary Hearings. In 

jurisdictions which do not screen before charging, attrition 

occurs largely as a result of nol prosses, dismissals or otller 

decisions not to go forward with the case. Decisionmaking 

in these jurisdictions is somewhat less open than in the juris-

dictions which rely on charging and the information available 

is less satisfactory. Much more is known about the reasons 

cases are dropped than the reasons they go forward. This may 

be because that is the way the decisions are made. Weak or 

bad cases are dropped; other cases simply continue. The few 
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empirical studies available suggest that prior record has 

some influence in some jurisdictions but little in others. 16 

(d) Analyses of the Conviction Process as a Whole. Another 

way of analyzing the effects of dangerousness is to study 

the effect on the conviction process as a whole. In the Vera 

Institute study of felony arrests in New York defendants with 

a prior criminal record were found to have been convicted 

more often than those without a prior record. In one sample 

the conviction rate for stranger-to-stranger robberies was 

92 percent. For those with no prior arrests it was 17 percent. 17 

Defendants with a prior record were also more likely to be 

convicted in the LoS Angeles cases analyzed by Peter Greenwood 

d . t 18 an assoc~a es. 

A recent Center on Administration of Criminal Justice 

study, however, found different resul"ts in two jurisdictions--one 

in California and the other in Florida. In both robbery defendants 

with no prior adult record were convicted more often tnan 

defendants with a prior record. Defendants with a prior robbery 

conviction, however, were convicted at a higher rate than 

those with no record. Defendants who had a prior robbery arrest 

but no conviction were convicted at a lower rate in both juris

dictions than those with no prior robbery record. 19 (See appendix 

Tables 1-4.) Multivariate analysis was able to bring out no 

relationship between prior record and case outcome. 

Other multivariate analyses--by Forst and Brosi of Wash-

ington, D.C. cases, by Greenwood of California OBTS data and 

by Bernstein, Kelly and Doyle of cases from New York state--have 

1 h . d t h . t t 20 a so s own pr~or recor 0 ave no ~mpac on case ou come. 
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D. Special Treatment for Dangerous Offenders Committing Minor 
Offenses 

A fourth way prosecutors might focus on dangerous offenders 

is to watch for minor offenses committed by offenders iden

tified as dangerous and then take special steps to secure 

convictions and parole and probation revocations. 

This practice occurred occasionally in the Jurisdictions 

included in the Center on Administration of Criminal Justice 

study. The practice did not exist as a formal policy, however, 

and occurred only as the result of occasional informal contacts 

between police and prosecutors. 

E. Increasing Charge Levels 

A fifth way in which prosecutors could focus on dangerous 

offenders is by increasing charge levels. In the jurisdictions 

included in the Center on Administration of Criminal Justice 

study there was a tendency to charge the highest level of 

crime possible, to add multiple counts where appropriate, 

and to take advantage of recidivist and enhancing statutes. 

Prior record was the principal trigger for these actions although 

other indicia of dangerousness such as gratuitous force or 

injury also had some effect. Studies in other jurisdictions 

also show the effects of prior record on the charges placed 

but suggest thnt practices vary substantially from jurisdiction 

to jurisdiction. 21 

F. Pleabargaining 

A sixth way in which prosecutors focus on dangerous offenders 

is through a tougher stance on pleabargainirlg. 'Some prosecutors 

have policies which limit pleabargaining for particular offenses 
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or for particular kinds of offenders. While this was not true 

for the jurisdictions included in the Center on Administration 

of Criminal Justice study, prior record clearly had a major 

impact on the extent of bargaining and the willingness to 

make concessions. Other studies confirm the widespread use 

of prior record by prosecutors as an element in pleabargain-

ing, while at the same time indicating a great deal of vari

ability in the weight given to prior record. 22 

G. A More Active sentencing Focus 

A seventh way in which prosecutors might focus on dangerous 

offenders is through a more active involvement in the senten-

c~ng process. Individual instances of this kind of focus were 

observed in the Center on Administration of Criminal Justice 

study but nothing like a syste~atic policy. Offices observed 

in other studies show policies ranging from frequent involvement 

to general disregard of sentencing. 23 Some but by no means 

all of these differences can be accounted for by differences 

'in sentencing laws. 

Whether as a result of additional prosecutorial effort 

or not, studies of sentencing show that prior record has an 

important effect on the sentence given. 24 

H. Career Criminal Prosecution 

The picture painted thus far is that while prosecutors 

make special efforts to see that dangerous offenders who are 

convicted are convicted of higher charges and given longer 

sentences, they do not go very far in making special efforts 

to charge or convict dangerous offenders. How far is this 

14 
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picture altered by career criminal prosecution? To what extent 

do they achieve the focus on dangerous offenders that the 

regular prosecution process does not? 

The evidence available suggests that career criminal 

prosecution has intensified the prosecutorial focus on conviction 

charge and sentencing but had relatively little ~ fect on 

either the number of convictions or the rate of conviction. 

The Mitre Corporation evaluation of career criminal programs 

in San Diego, New Orleans, Kalamazoo and Columbus, Ohio indicated 

an effect on strength of conviction but none on conviction 

rate. 25 

A recent report by the California Office of Criminal 

Justice Planning concerning career criminal prosecution units 

in 12 large counties showed strong effects on level of convic-

tion, sentencing, plea bargaining, bail and the use of enhance-

ments. There was also an effect on conviction rates, but a 

very marginal one. These increased from 89.5 percent of the 

career criminal type cases examined in an earlier period to 

91.6 percent of the cases handled by the career criminal units. 26 

While not discussed in either evaluation, the indications 

are that many of these units also do not have any great effect 

on the number of career criminals prosecuted. Many primarily 

handle cases charged in the regular prosecution process and 

then referred for special handling. In these jurisdictions 

career criminal prosecution units do not get involved in seeing 

that particularly dangerous offenders are charged in the first 

instance. 
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I. Role of Criminpl History Information 

To the extent that offender dangerousness is a focus 

for special prosecutorial action, what factors go into the 

determination that a particular offender is dangerous or deserves 

special attention? 

In the Center on Administration of Criminal Justice study 

the major component clearly was the defendant's prior criminal 

history. Other factors such as injury to the victim, participation 

in a string of robberies or burglaries, and suspicion of other 

crimes also occasionally came into play. 

The concept of prior criminal history used was largely 

general rather than specific to a particular crime. The fact 

that the defendant had two prior felonies and a prior prison 

was usually more important than the fact th~t the prior felonies 

were both robberies or both burglaries. In no instances observed 

did charging or prosecuting deputies make calculations based 

on the rate of offending. The idea that an 18 or 19 year old 

with a prior robbery conviction is likely to be a very high 

rate offender who might be more dangerous than an older offender 

with a longer RAP sheet would be very foreign to the deputies 

observed. If instructed to make calculations of this kind, 

however, the deputies observed would have little difficulty 

dOing so. 

J. Extent and Accuracy of Prior Record Information 

The availability and accuracy of prior record ~nformation 

varied in the offices studied by the Center on Administration 

of Criminal Justice. In two offices charging was never under-
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taken without the presence of a prior record. In the third 

office this information was generally not available at the 

time of the initial charging interview but was generally available 

prior to the final charging decision. In the fourth office 

local arrest records were generally available at the time 

of charging but dispositions and statewide RAP sheets were 

present in a relatively small percentage of the cases. Juvenile 

record information was generally not available except for 

commitments to state juvenile institutions. In all jurisdictions 

adult criminal history information was almost always available 

mt the time of sentencing. 

The accuracy of all RAP sheets left something to be desired. 

Disposition information was a particular problem. In general 

the local records were the most complete and accurate, the 

state records the next most complete and accurate and the 

out-of-state the least accurate. 

These findings are consistent with the results of a national 

survey of 71 prosecutors made by the Rand Corporation. This 

survey showed that less than 20 percent of the prosecutors 

received juvenile record information and that many prosecutors 

were unhappy with the adult record information available. 27 

II. CAN THE PROSECUTION BE MORE FOCUSED? 

It follows from the description of current prosecutorial 

approaches to dangerous offenders that the prosecution could 

focus more pointedly on dangerous offenders, particularly 

insofar as charging and convictions are concerned. 
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Given attrition rates of 30 to 60 percen~ for robbery 

in many jurisdictions and indications that relatively small 

proportions of this attrition is attributable to positive 

determinations of innocence, it seeMS almost a truism to say 

that more robbers could be convicted. Certainly this would 

be true for robbery offenses in the jurisdictions included 

in the recent Center on Administration of Criminal Justice 

study. 

In the two intensive study jurisdictions more convictions 

would require an increase in filings and some additional risk-tak

ing on cases. These actions would reduce the conviction rate 

as a percentage of cases filed but would increase the number 

of robbers convicted. The marginal conv~ction likelihoods 

of the cases which fall just below the charging threshold 

have not been calculated but an increase of 15 percent in 

filings could be expected to produce something like a 10 percent 

increase in convictions. Further increases in filings would 

probably produce only minor increases in convictions and might 

very well produce considerable unfairness and additional work. 

What the prosecutor can do to become more focused on 

dangerous offenders is important. It is much less important, 

however, than what the police could do. Convictions are primarily 

brought about by strong evidence, and in our system strong 

evidence is primarily gathered by the police. This may seem 

like an elementary point but few jurisdictions are organized 

to take advantage of this relationship. 

18 
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The Center" on Administration of Criminal Justice study 

of robbery and burglary was ultimately able to explain around 

60 percent of the case outcomes. By far the greatest part 

of the explanation achieved was due to evidence--used in a 

broad sense to include such things as victim-witness problems 

as well as identifications, confessions and physical evidence. 

Virtually all the evidence in the cases studies was collected 

early and by the police. The prosecution was responsible for 

very little. 

There were strong indications both from the study of 

case records and from the qualitative data gathered from interviews 

and observations that greater police attention to case building 

would produce more evidence and stronger cases. Among other 

things there is currently a major gap between the police.and 

the prosecutor in their approach to cases. The police generally 

view their task to be that of clearing the case or achieving 

a filing. They are interested in convictions but generally 

do not see the securing of convictions as their goal. In addition 

they often lack any very clear perception of what is needed 

to produce a conviction,28 Prosecutors on the other hand are 

generally not staffed to investigate cases before charge and 

tend to use whatever investigative resources they have at 

trial or during the later stages of case processing. 

How the police might be able to achieve this greater 

attention on case building involves many steps and is beyond 

the scope of this paper. ,One tradeoff worth considering, however, 
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would be to devote substantially more investigator time to 

case building where investigators can be reasonably effective 

and substantially less to apprehension where investigators 

29 have had much less success. The success of the felony aug-

mentation unit developed by the Vera Institute and the New 

York City Police Department in increasing convictions and 

the level of convictions by improving case preparation is 

but one indication of the practicality of tllis approach. 30 

III. CHANGES IN CURRENT OPERATING PROCEDURES MID CAPABILITIES 

If the prosecution is to become more focused or. dangerous 

offenders, the steps required are relatively easy to state. 

There are significant constraints, how~ver, on the ability 

and willingness of prosecutot'S to create sllL'h u focus. 

Some of the more important steps required to establish 

a more focused approach are: 

--Emphasize dangerousness as consideration in charging 
and in decisions as to the amount of effort to be devoted 
to achieving convictions. 

--Orient career criminal prosecution units to pay more 
attention to charging and convicting dangerous offenders. 

--Develop systems for insuring the presence at charging 
of information concerning prior adult and serious prior 
juvenile records. 

--Develop more effective relationships with th0 police 
concerning the production of evidence and the investigation 
of cases. 

--utilize victim-witness programs to assist in the prosecu
tion of dangerous offenders. 

--Alter internal measures of performance to emphasize 
actions concerning dangerous offenders. 

--Review policies concerning conviction level, pleabargain
ing, and sentencing bf dangerous offenders. 

.... _ ••• '¥O ... '!a .... ..,..--~ _ ... -.... -: ...... 
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Two additional steps which are more controversial but 

which could be undertaken are: 

--Emphasize dangerousness in making recommendations concerning 
pretrial release. 

--Consider the desirability of tougher prosecutorial 
stances concerning the current minor offenses of offenders 
who have previously been identified and convicted as 
dangerous offenders. 

The most important step required to establish a more 

focused approach is for prosecutors to recognize the problem. 

Once this is accomplished the necessary changes in operating 

procedures and capabilities are likely to follow as a matter 

of course. 

It is nonetheless useful to spell out some of the specific 

operational changes needed. The most important of these is 

to build dangerousness into the criteria for charging and 

the decision as to how much effort should be involved in prose-

cuting the case. This is not so much a matter of developing 

new procedures as it is developing a new set of attitudes 

and priorities. 

One way of accomplishing this goal is for criminal career 

prosecution units to become more involved in charging and 

convicting dangerous offenders. The overall effectiveness 

of these UI.itS and the extent to which they produce results 

commensurate with the resources employed is beyond the scope 

of this paper. If they were to become more involved in charging 

and in reaching out to convict dangerous offenders, however, 

there is evidence to suggest that these units could be effective 

in securing the conviction of additional dangerous offenders. . 
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One office observed, for example, while not involved in charging, 

was highly skilled in the techniques reiuired to produce additional 

convictions. Aside from the question as to whether they become 

more involved in charging, it also seems clear that if these 

units are to have maximum effectiveness against dangerous 

offenders, their intake criteria will have to be refined so 

that their efforts are more concentrated on offenders defined 

as dangerous under the emerging definitions. 

If dangerousness is to become a part of the charging 

process, prosecutors also need additional infor~ation at the 

time of charging. Exact needs will depend upon the definition 

of dang~rousness chosen. All offices, however, should hQve 

access to prior adult records and serious prior juvenile records. 

Obtaining the prior adult records should present no major 

problem. While some offices do not now have these at the time 

of charging, the information is generally available and could 

be obtained. The prior juvenile information will require more 

effort, however. Some offices now have this available but 

many do not and will have to develop mechanisms for acquiring 

it. 

An additional important step in developing a greater 

focus on dangerous offenders is a more effective relation-

ship between the prosecutor and the police in the production 

of evidence and the investigation of cases. Theoretically 

this problem might be addressed as it is in some European 

countries--by the assignment of case investigators to the 
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prosecutor rather than the police. While this is not a practical 

option in the United States, it would be possible to achieve 

a much closer working relationship. 

Victim-witness programs are an additional resource which 

could be brought into play against dangerous offenders. As 

one of the principal reasons for not charging many dangerous 

offenders is the existence of present or anticipated problems 

concerning the cooperation of a victim or witness, a greater 

use of these programs for this purpose could be particularly 

helpful. 

Most organizations of any size develop numerical indicators 

of performance to help gauge whether they are achieving their 

goals. One consequence of a greater emphasis on dangerous 

offenders may be to reduce both office and individual conviction 

. -''"', ,.., .,. . 

rates based on the number of cases charged. Alternative performance 

measures which emphasize dangerousness and which reward rather 

than penalize actions against dangerousness offenders need 

to be developed. 

While prosecutors currently are more successful in emphasiz

ing dangerousness in actions involving conviction level, plea

bargaining and sentencing than in charging, many offices could 

still do more to focus on dangerous offenders even in these 

areas. One way to achieve this greater focus would be for 

all offices to review their policies bearing on these decisions. 

The major constraints which are likely to be encountered 
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in persuading prosecutors to employ a more focused approach 

to dangerous offenders are: 

--The diversity of current prosecutorial and criminal 
justice systems. 

--The perception of many prosecutors that they already 
are focused on dangerous offenders. 

--A lack of clarity as to whether the focus should encompass 
a large number of offenders or a small number of offenders. 

--The major budget problems faced by state and local 
government generally. 

Prosecutors are mostly elected officials who have their 

own problems and priorities. They are by trctdition and design 

expected to be fiercely independent and most are. They operate 

within widely divergent legal systems end employ a diverse 

array of personnel and management philosophies. Some carefully 

manage well-organized offices of career professionals, while 

others loosely preside over legal neophytes looking for a 

fast way to get courtroom experience. This diversity makes 

change of any kind difficult and complicates considerably 

the process of identifying specific alterations in operating 

procedures and capabilities that would be useful. 

While the reality is that most prosecutors are not focused 

to the maximum extent on dangerous offenders, the perception 

by many prosecutors that they are already so focused is likely 

to be a second importnnt constraint. 

A third constraint in any major additional focus on dangerous 

offenders is the lack of clarity in current proposals concern-

ing the size of the dangerous offender population. However 

much they may desire to focus on dangerous offenders, prose-
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cutors have other pressures and goals and cannot completely 

transform their offices. If the number of dangerous offenders 

ultimately identified is relatively small, prosecutors will 

have little difficulty devoting additional attention to them. 

If the group turns out to be larger, however, prosecutors 

may have difficulty absorbing the workload or revising their 

priorities. 

A fourth important constraint is the curren~ budgetary 

situation of state and local gover~ment. In many jurisdictions 

this situation is making it difficult to continue present 

functions much less take on new ones. An additional focus 

on dangerous offenders is likely therefore to be financed 

through a reallocation of existing resources rather than through 

new resources. This is always harder to accomplish than funding 

from new money. 

Aside from the questions as to what prosecutors would 

need to do in order to achieve a greater focus on dangerous 

offenders, there are also important questions as to the process 

by which these steps might be accomplished. Some methods of 

implementation would clearly be more acceptable [rom a legal 

and ethical point of view than others. Policies which are 

openly stated and based on fixed cri ter i a are Ii kel y to be 

much more acceptable than discretionary actions hidden from 

public view. 31 In implementing any increased focus on dangerous 

offenders consideration should consequently be given to the 

development of guidelines which might be openly adopted by 

prosecutors who are interested in the programs. Such guide-
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lines should be as specific as possible. Consideration should 

also be given to the possible development of a statutory frame-

work for any program developed as legislative debate and action 

would resolve many of the legal and ethical problems posed 

by the focus. 

III. SUMMARY AND CONCLUSIONS 

Prosecutors generally do not take dangerousness into 

account in making decisions as to whether particular offenders 

should be charged but do generally take dangerousness into 

account in making decisions as to the kind of charges which 

are placed, the stance that will be taken in pleabargaining 

and in the kind of bail and sentence recommendations that 

are made. 

Prosecutors could place an additional focus on dangercus 

offenders. This would result in the conviction of a larger 

number of dangerous offenders. While such a focus would have 

a useful crime control impact, an even greater impact could 

be achieved if the police were mobilized to gather more evidence 

and build better cases on dangerous offenders. 

Specific steps which p~osecutors might take include building 

dangerousness into their charging criteria, reorienting career 

criminal prosecution units, developing better prior r0cord 

information at the time o£ charging, developing better relation-

ships with the police concerning case investigation, utilizing 

victim-witness programs against dangerous offenders, and altering 

internal measures of performance which are not now focused 
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on dangerous offenders. Constraints on any major prosecutorial 

effort to achieve this kind of focus include the diversity 

of current prosecutorial and criminal justice systems, a percep-

tion by some prosecutors that they are a1ready focused to 

the maxjwum extent on dangerous offenders, a lack of clarity 

as to how many dangerous offenders there are and major budget 

problems now facing state and local government. 

An additional focus on dangerous offenders could best 

be achieved through the development by prosecutors of openly 

stated policies with fixed criteria. 
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None 

Minor 

Moderate 

Prior jail 

Prior prison 

No information 

Overall 

Table 1 

RobbeEY Arrestees - Prior Adult Record 
(In percent of persons arrested) 

Florida City California City 
Percent Percent 

Number Convicted Number Convicted 

57 60 41 44 

18 33 16 12 

43 40 31 36 

32 41 59 29 

48 56 44 39 

1 (100) 9 22 

200 50 200 34 
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Table 2 

Robbery Arrestees - Prior Record for Robbery 
(In percent of persons arrested) 

Florida City California City 
Percent Percent 

Number Convicted Number Convicted 

Yes, arrest only 18 44 44 23 

Yes, conviction 28 57 23 52 

Apparently not 147 48 125 35 

No information 6 67 8 12 

Total 200 5u 200 34 
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18 

19 

20 

21 

18-21 

All adults 
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Table 3 

Prior Adult Record By Age 
Florida City Robbery Arrestees 

No prior adult record Prior 
Convicted on 

Number Current Charge Number 

17 59 10 

12 25 15 

3 67 14 

2 50 10 

34 29 49 

57 60 142 

30 

adult record 
Convicted on 

Current Charge 

40 

47 

36 

100 

49 

45 

--~'::-:="'r 

rJ 

t 
l 
I 

I t 

I 
! \) 

18 

19 

20 

21 

18-21 

All adults 

Table 4 

Prior ~obbery Record By Age 
Florida City Robbery Arrestees* 

No prior robbery record 

Number 

23 

22 

14 

10 

69 

147 

Percent 
Convicted 

57 

32 

29 

40 

45 

48 

--~~-------

Prior robbe~ record 
Percent 

Number Convicted 

1 

3 33 

3 100 

1 100 

8 75 

46 52 

*This includes prior juvenile robberies when these were recorded. The juvenile 
records available were in.comp1ete, however. 
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THE PROSECUTOR'S CASE SELECTION PROBLEM: 
"CAREER CRIMINALS" AND O'I'HER CONCERNS 

lhe prosecutor's problem of deciding which arrests to 

prosecute and then how much attention to give to each is as 

exemplary a model as any of the classical problem of allocating 

scarce resources to an unlimited demand for service. The 

typical big-city district attorney's office receives cases from 

the police roughly on the order of 100 per prosecutor annually; 

fe~ D.A.s believe they are able to devote sufficient attention 

to each one. 

While the prosecutor's rules for making difficult case 

selection and "targeting" decisions are not derived 

analytically trom a specific set of goals, they are nonetheless 

related. ~he prosecutor does not, after all, select cases 

randomly, nor does he give equal attention to each case. 

Approximately 30 percent of all arrests for felonies and 

ser~ous misdemeanors are rejected at the initial screening 

stage in the typical urban prosecutor's office,l and the 

amount of attention given to the cases that are accepted varies 

substantially within any given office. 2 

This article addresses itself to the prosecutor's policies 

for screening arrests and determining how much and what kind of 

att2ntion to give to each of those that are accepted for 

prosecution. ~hese policies can have potentially important 

consequences for a society plagued by crime. We look first at 

the basic goals of prosecution and how the concept of targeting 

on cases involving the most criminally active offenders fits 
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with those goals. We then review the available evidence that 

indicates how prosecutors actually allocate their time to 

different types of cases. Next we consider the rules for 

identifying the cases that are most deserving of extra 

attention under a program of targeting on repeat offenders. We 

conclude with some thoughts about future directions both for 

prosecution policy and for research to support the prosecutor's 

case selection and targeting processes. 

Goals, Policies, and Consequences of Prosecution 

When asked, most prosecutors are inclined to say that the 

process of case selection, like medicine, is both science and 

art, that experienced prosecutors know how to blend the 

technical requirements of the law with the good judgment that 

comes trom years of practice, which of course tells us nothing 

about the underlying goals that influence the case selection 

process or whether the prosecutor consciously makes case 

selection and targeting decisions with those goals in mind. 

Prosecutors say that their goals include justice and crime 

control, but that each case is unique; whether and how to 

prosecute a given case cannot be determined by pondering over 

elusive goals or resorting to a formula that derives from such 

goals. 3 

The systematic assessment of case selection and targeting 

strategies nonetheless requires a consideration of the goals of 

prosecution and the consequences of the strategies designed to 

achieve those goals. The question of how much more attention 

to give to cases involving repeat offenders, for example, 
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holding all other factors constant, is equivalent to the 

question of how much less attention to give to other cases, 

those having stronger ~vidence and involving more serious 

off~nses. Such a question can be addressed systematically only 

when the consequences of the alternatives are understood. 

Increasing attorney time by 10 percent for cases involving the 

most criminally active offenders will yield how much less 

crime? Decreasing attorney time by 10 percent on cases 

involving more serious offenses and less active offenders will 

have what consequences? Does the former justify the latter? 

Allot the relevant consequences of a particular case 

screening or targeting strategy, of course, cannot be determined 

with any degree of accuracy. It is useful, nonetheless, to 

provide a logical framework within which one can attempt to 

develop guidelines for case screening and targeting decisions 

in a prosecutor's office. Prosecutors currently have little 

analytic basis for responding to simUltaneous calls for 

programs that give more attention to cases involving repeat 

offenders, programs for more attention to cases involving 

serious harm to victims, and for maintaining high standards of 

evidence, all the while having resources at constant or even 

declining levels in the face of rising crime rates and case 

loads. 

One such framework has been proposed by William Landes. 4 

Drawing from conventional microeconomic theory, Landes 

postulated that the prosecutor's goal is to produce as· many 

convictions as possible, especially in the most serious cases. 
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Stated technically, the L d 
an es model posits that the prosecutor 

will allocate resources t 
o cases so as to maximize the expected 

number of convictions weighted by h ' 

subject to a resource constraint. 
t elr respective sentences, 

A second framework, aimed at the 
goal of controlling crime, 

ha's' been proposed bv 
J the author, with Kathleen Brosi.5 If 

the control of crime is th 
e prosecutor's primary goal, he will 

be willing to give less 
attention to cases involving serious 

otrenses in order to give more attention to 
cases involving 

offenders whom he assesses t b 
o e more crime prone, even though 

the current cases of these ff 
o enders may inVOlve less serious 

off3nses than those of the less 
crime-prone offenders in the 

syst.em. This latter framework, 
exemplified by the twentieth 

century practice of convicting notorious gangsters 
on charges 

ot income tax evasion, re presents an investment by the 

prosecutor, in that he gives up something in the present (doing 

justice by obtaining Gonvictions for serious offenses in one 

set of cases) so that future periods b 
can enefit from a reduc-

tion in crime resulting from th . e lncarceration of more 

dangerous offenders in other 
cases, offenders currently charged 

wlth less serious offenses and cases that require more 

investigative work to strengthen the evidence.6 

How Do Prosecutors Actually Select Cases? 

The available evidence on case selectl'on d an targeting 

strategies actually used by prosecutors is not plentiful. 
In 

the Forst and Brasi study we tested our d 
mo el of the factors 

that govern prosecutive case 1 t' 
se ec lon and subsequent processing 
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decisions by analyzing the case characteristics that best 

predlct the prosecutor's decisions to accept a felony case at 

screening and then to carry it forward at successive stages of 

prosecution. Using 1973 data from PROMIS (the Prosecutor's 

Management Information System) for 'Washington, D.C., that study 

found that the cases that proceeded the farthest through the 

system tended to be those, first, that had the strongest 

evidence (measured by such factors as number of witnesses, 

whether physical evidence was collected by the police, and the 

amount of time that elapsed between the offense and the arrest) 

and, second, that involved the most serious offenses (measured 

both by the maximum sentence for the most serious charge 

indicated by the police or prosecutor and by the Sellin-

Wolfgang index, a measure of the amount of harm inflicted on 

vlctims by the offense). 7 Cases involving defendants with 

longer criminal records (measured by number of prior arrests, 

ana controlling for the defendant's age) were not found to be 

selected at a higher rate or carried forward to a more advanced 

stage ot prosecution than other cases. 

~hese results, describing an office that had no "career 

crlminal" program at the time the data were recorded, suggest 

that the prosecutor might not target on the more crime-prone 

offenders in the absence of such a program. This inference, 

f ...:> 8 ' corroborated in 1977 by a survey 0 feueral prosecutors, lS 

consistent with the Landes model of prosecution. While also 

cor.sistent with the deterrence aspect of crime control, the 

findings of those studies suggest that the prosecutor does not 
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automatically target on cases with the idea of realizing the 

incapacitative effects associated with the conviction and 

inc~rceration of the most criminally active offenders. 9 

More recent research by Eleanor Chelimsky and Judith 

Dahmann has produced quite different findings: attorney time 

given to cases that are processed by career criminal units may 

actually be excessive. In a survey of four jurisdictions, the 

number of cases accepted per attorney per month for prosecutors 

assigneo to those units was found to be only about one-fourth 

ot that for the other prosecutors in each of the four offices, 

and the career criminal cases were found to be no more likely 

. to end in conviction. IO Similar results have been obtained 

in research by William Rhodes. Measuring the number of 

attorney hours allocated to each felony case in the main office 

anG four branch offices of the Los Angeles County District 

Attorney, Rhodes found that the amount of attention given to 

robbery and burglary cases in the career criminal unit was 

about five tlmes the amount given to robbery and burglary cases 

that were processed conventionally, with results in terms of 

conviction rates that appedred no better. ll 

lhe accumulated evidence, in short, suggests that too 

little attention may be given to cases involving chronic 

o±fenders in an office with no special targeting program, and 

too little attention may be given to other cases in offices 

that do have such programs. It is possible that simply 

flagging cases involving criminally active offenders to remind 

the prosecuting attorney that the case warrants special 
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consid~ration may produce a more balanced, if not more 

e±ficient, allocation of resources than the alternative of 

processing such cases through separate career criminal units. 

It is not evident that career criminal units are essential to 

induce the prosecuting attorney to see to it that: (1) the 

witnesses in flagged cases are encouraged to provide the 

support needed for successful prosecution; (2) the police have 

properly obtained and processed physical eviden~e; and (3) the 

judge is made aware of the defendant's prior record in making 

decisions about both pretrial release and the sentence. 

Incapacitation for Which Offenders? 

More fundamental than the question of how much more 

attention to give to cases involving more crime-prone offenders 

are questions that pertain to our ability to identify these 

o±fenders prospecti'vely and then to increase their expected 

terms of incarceration: 

o Which offenders are the most crime prone? 

o Bow much more criminally active are they than other 
offenders? 

o How accurately can they be identified among a larger 
pool of offenders prior to their commission of 
subsequent crimes? 

o How do existing targeting guidelines compare with 
empirically derived guidelines? 

o How can incapacitation effects be produced? 

How much more attention to give to cases involving the most 

criminally active offenders will depend on the answers to these 

questions. A strategy of giving more attention to a targeted 
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group of cases would make little sense if the defendants in 

those cases were not in fact more criminally active than 

defendants in cases not targeted, holding constant the evidence 

in the respective groups of cases. The benefits of incapacita

tion would also be lessened if targeting by the prosecutor had 

no effect on pretrial release decisions, the likelihood of 

con~iction, or the sentences given to the offenders convicted. 

~~ will now review what is known about each of the above 

questions in an attempt to see where we stand regarding our 

ability to identify criminally active offenders and then reduce 

crime by increasing their expected terms of incarceration. 

Identifying Criminally Active Offenders. A substantial 

amount of research has been done both to identify the extent to 

which some offenders are truly more crime prone than others and 

to develop means of identifying them prospectively. Common 

knowleage among police and prosecutors that a small group of 

offenders account for a disproportionate number of crimes has 

received substantial empirical validation within the past ten 

years. In 1972, Marvin Wolfgang and his associates r~ported 

that 18 percent of a group of juvenile delinquents in 

Philadelphia accounted for 52 percent of all the offenses 

committed by the group.12 Then in 1976 Kristen Williams, 

analyzing PROMIS data from Washington, D.C., for 1971-75, found 

that 7 percent of the 46,000 different defendants arrested 

accounted for 24 percent of the 73,000 felony and serious 

misaemeanor cases handled by the prosecutor for that 

jurlsaiction. 13 These findings provided much of the stimulus 
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tor the institution of federally sponsored career criminal 

programs in jurisdictions throughout the country.14 More 

recent findings of research done at the Rand Corporation have 

fUrther validated the e.xistence of substantial variation in the 

amount of criminal activity among different offenders. 15 

It is one thing, however, to identify crime-prone offenders 

retrospectively and snother to identify them before they 

de~onstrate their criminal proclivity. Obviously, if they 

cannot be identified for special case treatment prospectively, 

then there can be no opportunity to obtain the benefit of a 

strategy of reserving prison space for the most criminally 

active offenders. 

The emerging evidence indicates that prospective 

identification of crime-prone offenders, while imperfect, can 

nonetheless be done with a moderate degree of accuracy in some 

settings and a high degree in others. Statistical prediction 

ot criminal and deviant behavior has demonstrated itself with 

some consistency to surpass the accuracy of subjective 

prediction by clinicians and other experts. 16 Recent studies 

have revealed a number of factors in particular to be 

consistent predictors of r~cidivism: recent prior criminal 

record, youthfulness, drug use, and charges of robbery or 

17 burglary. 

Predictive Accuracy. ~he accuracy of these prediction 

models can be demonstrated in several ways. Williams's model 

of recidivism, when used to predict the most recidivistic half 

of the 46,000 defendants in her study, correctly identified in 
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that half 84 percent of the 478 offenders who revealed them-

selves retrospectively as the most recidivistic 10 percent of 

the cohort. lS (A random selection would have identified only 

50 percent, on average.) Rhodes's model of recidivism among a 

cohort of released federal offenders, when used to identify 

prospectively the 7 percent most recidivistic offenders in the 

cohort, revealed that only 15 percent of that group in fact 

failed to be rearrested during a five year follow-up period. 

In contrast, two-thirds of the 93 percent identified 

prospectively as the least recidivistic in fact failed to be 

rearrested during the follow-up period. 19 

The Rhodes findings are especially noteworthy because they 

indicate a low rate of false positives for an available 

targeting strategy that restricts itself to a small fraction of 

cases meeting empirically derived targeting criteria. ( "False 

positives" are persons identified as recidivists prospectively 

but not retrospectively.) The false positive rate of 15 

percent is biased downward to the degree that subsequent 

arrests may occur when the person in fact committed no 

subsequent crime and due to statistical "shrinkage";20 the 

rate is biased upward to the extent that the 15 percent not 

rearrested actually committed subsequent offenses. 

False positives are an obvious concern to a society that 

values freedom, protection of the innocent, and the reform of 

ex-offenders. True positives, which in Rhodes's study 

outnumber false positives by more than 5 to 1, are an equally 

obvious concern to a society that values the freedom associated 
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with a safe environment. By restricting career criminal 

programs to a sufficiently small portion of those most likely 

to recidivate, and using acceptable multivariate models to 

identity those cases, the false positives rate can be reduced 

to levels that are otherwise unattainable. 

Existing Strategies and Empirically Derived Strategies. In 

their survey of four jurisdictions with career criminal 

programs, Chelimsky and Dahmann found tour entirely different 

sets of career criminal targeting strategies. 21 While such 

differences may be attributable to the prospect of recidivism 

predictors varying from place to place, it is safe to conjecture 

that the criteria vary primarily due to arbitrariness; few 

people know what actually predicts recidivism in any particular 

jurisdiction. Such variation in targeting criteria imposes 

CriJlle costs on society to the extent that the cri teria used do 

not result in a strategy of targeting on those offenders who 

are predictably the most crime prone. 

In her analysis of selection criteria for career criminal 

programs, Williams found that the estimated incapacitation 

etfects of empirIcally derived targeting criteria in fact 

surpass, by from 10 to 50 percent, those associated with 

criteria developed by the Law Enforcement Assistance Adminis-

tration: current case a serious felony and one prior 

conVIction. These estimates were based on a variety of 

assumptions about the size of the group of cases targeted, the 

conviction rate increase associated with the program, and the 

sentence that followed. 22 Similarly, Roth and Wice's model 
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ot crime on bail, when used to predict the most recidivistic of 

a sample of 424 defendants who were required to post cash or 

surety bond, revealed that the number of persons jailed in that 

sample could have been reduced from 170 (those who failed to 

make bona) to 98 (those predicted to be the most recidivistic) 

without any increase in the expected rate of pretrial 
23 

r~arrest. While our ability to increase conviction rates 

for targetea cases may be limited, these studies suggest that 

our abllity to improve on existing criteria for selecting cases 

for prosecution and special treatment may be substantial. 

Increaslng Incapacitation Effects 

Improved case selection and targeting criteria are not worth 

much to a prosecutor interestea in reducing crime through 

increased incapacitation if his opportunities to increase the 

expected amount of incarceration for the otfenders selected and 

targeted are restrlcted. The Department of Justice, aware of 

this basic problem, has identifiea four tangible ways in which 

the pros~cutor can use a career criminal program to increase 

expected terms of confinement for criminally active offenders: 

(1) increasing conviction rates; (2) inducing the judge to jail 

the defendant pr ior to trial; (3) obtaining a guil ty verdict in 

trial rather than accepting a plea; and (4) inducing the judge 

1 f ' t' 24 to impose a onger term 0 lncarcera lone While other 

benefits have been identified,25 we will focus on those that 

are more directly related to the attainment of increased 

incapacitation effects. 

-12-

, 
I' 

I 
I 

I' 

I 

i\ 

D 

, C 't' R tes The prosecutor can exert Increaslng onV1C lon a . 

control over the rate at which arrests involving criminally 

by active offenders end in conviction in two important ways: 

accepting cases involving these offenders at a higher rate 

the inltial screening stage and by taking greater care to 

ensure that the witnesses and physical evidence are properly 

managed. 

ihe greatest opportunity to increase conviction rates for 

cases involving repeat offenders may be at the initial case 

screening stage. Approximately half of all arrests that fail 

to end in conviction are rejected by the prosecutor in the 

26 screening room. Many of these cases should not end in 

convic~ioni for example, because they involve domestic quarrels 

'h t prl'or records, episodes that get out of amodg persons Wlt ou 

hand an6 are ended by an arrest. Many of the others, 

however--the number cannot be known precisely--are cases 

involving criminally active offenders whose current case is 

simply not very attractive to the prosecutor. Unattractive 

cases are those in which the offense is not grave or in which 

the evidence brought by the police is not complete, or both. 

~he expedient decision for the prosecutor is simply not to 

accept such cases. 

One of the grave errors of our modern criminal justice 

system is that no one is held accountable for the millions of 

arrests for serious offenses that have been rejected by the 

prosecutor in recent years, many of which are unattractive 

cases involving offenders with criminal records. The police 
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regard conviction as the prosecutor's responsibility; they do 

not routinely learn what happens eventually to the cases they 

bring to the prosecutor. The prosecutor typically measures his 

conviction rate as the number of convictions divided by the 

number of Inaictments (or, worse, divided by the sum of 

convictions plus not-guilty findings). Thus the majority of 

arrests that fail to end in conviction are the official 

responsIbility of no particular criminal justice agent. The 

opportunity to obtain the benefits of incapacitation for the 

most crIminally active of the offenders in these cases rejected 

at screenIng is not known; it could be substantial. 

Opportunities to increase conviction rates in cases 

involving the most crime-prone offenders exist as well for 

cases accepted by the prosecutor. Proper management of 

witnesses and evidence is crucial to successful prosecution and 

neeJ not consume lavish prosecution resources. Paralegal staff 

trained in witness management could make certain that witnesses 

are given proper information and encouragement about their 

cases ana COUld assist prosecutors in meeting court events on 

schedule. 'I'hey might even outperform the har:,ried attorney in 

th J. S role. Prosecutor s can also see to it t.ha t the pol ice have 

obtainea and properly processed all of the physical evidence 

avaIlable to support the successful prosecution of cases 

involving repeat offenders. Filling evidentiary holes in these 

case is lIkely to be done most successfully soon after the 

offense and arrest; the scrupulous prosecutor can offer specific 

suggestions and encouragement to the police in repeat offender 

-14-

D 

:11: 

( 

cases at the screening stage, when spent shells, finger prints, 

and other such evidence may still be fresh and available. 

InducIng The Judge to Detain the Defendant. While the 

constItutional issues involved in the ongoing pretrial 

detention debate are not likely to be resolved soon, one 

dominant practical consideration tends to moot that 

discussion: Few jUdges care to read in the newspaper that a 

defendant they released on bail murdered or seriously injured 

someone. Right or wrong, judges are inclined to find a 

legitimate reason for locking up the mast dangerous defendants; 

hence they are interested in knowing which ones are in fact the 

most dangerous. The prosecutor can serve both the judge and 

the community by providing this information to the judge to 

support the determination of the defendant's pretrial status: 

These decisions may oth~,.rwise be based on factors that are 

unrelated to either the risk of flight or crime on bail; the 

decIsions may also omit the consideration of factors that are 

'1' d t 27 predictive of pretrIa mIscon uc • 

Obtaining Guilty Verdicts. It is well known that most 

convictions are the result of guilty pleas rather than guilty 

verdicts. To the extent that guilty verdicts tend to result in 

longer sentences for the offender,28 the prosecutor may be 

willing to invest the additional resources needed to prepare a 

case for trial. While formal analytic models can provide a 

framework for making these decisions in individual cases, the 

d . 29 relevant data needed to use these models 0 not eXIst; as a 

result, these decisions must be based on intuition. The 
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decisions can nonetheless be made in an informed way: the 

prosecutor neea only be aware of the likelihood of the 

deiendant's committing crime if released. 

Recommending Longer Sentences. lt has become part of the 

standard baggage of criminological wisdom that the certainty of 

punIshment has more impact on crime than the severity. While 

this may be true for certain classes of offenders--for example, 

short jaIl sentences may sufficiently deter individual 

offenders who have never before experienced incarceration--it 

is likely to be untrue for currently active offenders who have 

be~~ jaIled or imprisoned previously. As in the case of the 

prosecutor's recommendation to the judge in the pretrial 

release decision, the prosecutor can provide the judge with 

information about the offender's crime proneness to support the 

sentencing oecision. 

what Next? 

IncreasIng the prosecutor's ability to reduce crime 

requires the meeting of a number of preconditions. It 

requIres, first, that the prosecutor be willing to do more than 

pay homage to crime control, that he be willing to accept cases 

involving the most criminally active offenders and work to 

convict them even when these cases may be otherwise 

unattractive. This may be possible only after the district 

att0rney establishes a system of accountability within the 

office that ofters some incentive for prosecutors to work 

towaro the conviction and incar~eration of those offenders. 
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Such a prosecutor should be willing to exploit simple, 

unobtrusive procedures that lead to the incarceration of the 

most active offenders: Find out the factors that are 

associated with recidivism; base case selection and targeting 

decisions at least partly on those factors~ identify for the 

judge those defendants who are predictably the most crime prone 

when their cases come up for pretrial release and sentencing 

decisions; ensure that witnesses and evidence are properly 

managed in those cases and avoid delays that may impose costs 

on witnesses or otherwise jeopardize the prospect of obtaining 

a conviction; and consider the defendant's crime proneness in 

deciding whether to accept a plea or take the case to trial. 

~he current procedures for dealing with repeat offenders, which 

us~ arbitrary selection criteria and which feature the "career 

criminal" unit as a centerpiece, may be largely ceremonial, 

inetfective, and costly. 

1he prosecutor's ability to deal with the most criminally 

active otfenders can be enhanced also by the research 

community. The development of crime prediction models for 

individual offenders requires large data bases such as those 

developed at the University of Pennsylvania, INSLAW, and the 

Rand Corporation. These data bases are usually expensive to 

construct and analyze, but the social costs of not having them 

are surely higher. It is both socially and financially 

expensive, for example, to be filling our jails with many who 

do nct meet a legitimate, empirically supportable standard of 

pretrial detention. Improving our ability to predict 
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recidivism includes the uncovering of factors that are 

associated with recidivism both in different locations and at 

dIf~erent times. Some factors are more consistent predictors 

of recidivism than others, and we are only beginning to learn 

these aspec~s of recidivism prediction. 

Further research would be useful also to better establish 

the effectiveness of the myriad options available to the 

prosecutor in making decisions at the case screening stage, in 

plea negotiations, and in case management generally. In order 

to allocate resources in a manner that can predictably reduce 

crime, it will be helpful to know how specific prosecution 

strategies actually increase conviction probabilities for 

specific kinds of cases, how much each such strategy costs, and 

the actual average terms of incarceration that follow each 

strategy. 

The research community would do well, in any event, to 

"package" its findings in a manner that makes them more 

unaerstandable to practitioners. With a few exceptions, social 

scientists have not been known for producing products that are 

"user frienaly". 
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INVESTIGATIVE STRATEGIES FOR IDENTIFYING 
DANGEROUS REPEAT OFFENDERS 

Introduction 

Frustration with what appears to be ineffective methods of 

controlling crime coupled with increasing budgetary constraints on 

agencies of the criminal justice system have led criminal justice 

decisionmakers to look for more effective and efficient methods of 

controlling crime. There are three mechanisms available to the 

criminal justice system for controlling crime: general deterrence, 

rehabilitation, and incarceration. Of these three mechanisms, general 

deterrence and rehabilitation have lost a great deal of their earlier 

support, in part, because of an inability to demonstrate that either 

of these two mechanisms contribute significantly to controlling crime 

(Blumstein, et al., 1978; Martinson, 1974). This leaves only the 

third mechanism--incapacitation of repeat offenders by imprisonment. 

Evidence that a relatively small number of offenders are responsible 

for committing a disproportionate number of serious crimes (Wolfgang, 

et al., 1972; Peterson, et al., 1980) has led many to the conclusion 

that selectively imprisoning the small number of very active offenders 

can be an efficient method of controlling crime. Public concern about 

repeat dangerous offenders has made this group of criminals the focus 

of criminal justice agencies and of criminological research. 

Initial attempts to focus on repeat dangerous offenders ?~d 

other career criminals were conducted by prosecutors' offices 

(McGillis, 1977; Institute for Law and Social Research, 1977). These 

• 
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programs relied on previous arrest and conviction records to identify 

career criminals. Unfortunately, by the time most repeat offenders 

have been identified using these records, the offender's criminal 

activities have already peaked (Petersilia, et al., 1978). Thus, 

imprisoning repeat offenders after their criminal activity has peaked 

does not prevent as many offenses from occurring as was originally 

hoped. The solution to this dilemma is to routinely collect and use 

information about offenders, in addition to arrest and conviction 

records, in order to identify these offenders early in their criminal 

careers. Two such sources of information are available: juvenile 

crime records (Boland, 1980) and information collected by police 

regarding other crimes offenders hav~ committed. This paper addresses 

the second source of information on crimina', activity--information 

gathered by police. In particular, this p'aper focuses on the role of 

police investigative activities. 

The first section of this paper presents a description of 

the investigative process. This provides the necessary background for 

understanding current investigative practices. 

One possible approach to identifying repeat offenders is 

described in the second section. This approach involves routine post 

arrest investigations of criminals to determine if they are repeat 

offenders and to provide evidence of such behavior to t~e 

prosecutor. 

The third section presents an outline of another approach to 

police repeat offender operations: proactive investigations of 
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suspected offenders. The purpose of this approach is not only to 

provide additional information about the criminal behavior of 

offenders, but to remove active offenders from society earlier and to 

insure that the necessary evidence supporting a conviction is 

available to the prosecutor. 

The last section summarizes the policy implications of the 

earlier sections and provides a discussion of the pote~tial of 

investigative operations designed to apprehend and provide information 

about dangerous repeat offenders. 

Throughout the discussion that follows, it is assumed, 

unl ess otherwi se stated, that excell ent pol ice-prosecutor rel ati orrs 

exist. This assumption is made because all police investigative 

efforts described are doomed to failure unless such relations are 

present. Because many police agencies have poor relations with the 

public prosecutor's offices this assumption necessarily limits the 

immediate impact of the proposals that follow. Therefore, 

improvements in this relationship must be made prior to, or in 

conjunction with, implementation of any of the suggestions made in 

this paper. 

The information and data presented in this paper are gleaned 

from a two-year study by the Pol ice Executi ve Research Forum, a, 

project funded by the Police Division of the National Institute of 

Justice, on robbery and burglary investigative practices in DeKalb 

County (Georgia) Department of Public Safety; St. Petersburg 

(Florida) P01ice Department; and Wichita (Kansas) Police Department. 
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Logs were completed by patrol officers and detectives in these 

agencies that described the. actions these officers took, how much time 

was expended conducting them, and the information acquired during 

i nvesti gati ons of robbery and burgl ary·. In addit1 on, offi ci al records 

of these cases were collected and direct observations were made of 

detectives and patrol officers (Eck, forthcoming). This information 

has been Supplemented by conversations with and observations of 

detectives in several other law enforcement agencies. 

Investigative Process 

This section describes the process by which serious crimes are 

investigated; beginning with the report of an offense, through the 

preliminary investigation, assignment of the case to a detective and 

culminating with the arrest of the offender and preparation of the 

case for the prosecutor. The process described characterizes the 

important elements of the investigations process common to most police 

agencies. 

Preliminary Investigations 

Most investigations begin when a citizen calls the police 

to report a crime. The police operator takes information regarding 

the nature and location of the incident, and a patrol unit is assigned 

to the case. The unit will proceed immediately to the incident 

location if the incident warrants an immediate.response. However, 
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delayed responses are often used for incidents that are not 

emergencies. 

After arriving at the scene, the patrol officer assigned to 

the case begins a preliminary investigation. This phase of the 

investigative process entails answering three questions: 

• Is the offense a crime, and, if so, 
what type of crime? 

• What information is available that can 
lead to the identification of the 
suspect? 

• Is the offender still at or near the 
scene and, if so, can he be arrested? 

If the offense is a serious crime of viole~ce the patrol 

officer may call for a detective to come to the crime scene. 

Depending on the department, these cases can include all crimes of 

violence or be restricted to homicides and cases where death is 

likely. The detective assigned to the case takes over the 

investigation at this point. 

Patrol officers investigating serious crimes spend the 

majority of their time interviewing victims and checking crime scenes. 

If witnesses and other citizens with information about the crime are 

available they will also be interviewed. Sometimes a search for 

witnesses is conducted in the area surrounding the scene depending on 

the seriousness of the offense (the more serious the crime, the more 

likely the officer is to conduct a search) and whether witnesses are 

likely to be found in the surrounding area. 
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Most cases result in the patrol officer completing a 

preliminary investigation report based on these actions. If no 

arrests have been made, a copy of the preliminary report is sent to 

the investigations section for follow-up investigation. 

If an arrest has been made by the patrol officer, the 

suspect is brought to the police station for booking. In many 

agencies a detective is assigned to the case at this P?int to 

interrogate the suspect and prepare a case for prosecution. In other 

agencies the patrol officer may be solely responsible for carrying out 

these procedures. 

Case Assignment 

Assignment of crimes to detectives can occur at three stages 

of the investigative process: 

• During the preliminary investigation for 
particularly serious violent crimes; 

• when an on-scene arrest is made; 

• after completion of the preliminary 
investigation. 

Since most cases do n()t result in an on-scene arrest and most do not 

warrant the immediate response of a detective, most cases are assigned 

after the patrol officer has completed the preliminary investigation. 

In many agencies, property offenses (burglary and larceny) are 

screened prior to assignment to detectives. Except in large 

jurisdictions with great numbers of crimes of violence, all violent 
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offenses usually are assigned to a detective for follow-up 

investigation. 

Follow-up Investigation 

issues: 

This stage of the investigative process addresses three 

• The identity of the suspect. 

• How the suspect can be located and 
arrested. 

• The development of sufficient evidence 
to support charges brought against the 
suspect. 

Detectives make greater use of information under the 

"control" of the department (i.e., records, other officers, 

informants, suspectsj than do patrol officers; follow-up 

investigations are more "suspect-centered" and less "victim-centered" 

than preliminary investigations (Eck, forthcoming). 

If an arrest is made the suspect will be interrogated by the 

detective and a report submitted to the prosecutors office. This 

report will describe how the suspect is linked to the offense and 

document the evidence supporting the assertion that the suspect ;s the 

offender. It is at this stage of the investigation that the 

investigative process may have a large impact on whether the suspect 

is treated as a serious repeat offender. 

-7-
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Post-Arrest Investigations 

It rapidly becomes obvious to anyone who spends time with 

detectives that detectives know a great deal about the behavior and 

life styles of the criminals they are seeking to arrest. Active 

criminals are arrested many times for a variety of offenses during the 

time most detectives work in the Criminal Investigatio~ Division. 

Even when they are not arrested they may be suspected of having 

committed crimes that detectives cannot officially solve. These 
, 

suspicions arise from a variety of sources: criminal informants may 

implicate other offenders; testimony of victims and witnesses may 

provide information to detectives that a particular offender probably 

committed the crime; suspects may, on occasion, admit to other 

offenses. I n short, detecti yes know much more about offendElrs than 

ever appears in official records. 

Once a suspect has been identified and, especially if 

arrested, detectives should be in a good position to determine whether 

the offender is a serious repeat offender. This determination will 

rely on information documented in police records and on unrecorded 

information about other offenses the suspect may have recently 

commi tted. If tilere is suffi ci ent evi dence to show that the suspect 

has been involved in crimes other than the one for which he was 

arrested either additional charges can be brought against the suspect 

or the prosecutor can use this information to decide if the suspect is 

a dangerous repeat offender. 

,-8-

To determine if suspects arrested for committing serious 

crimes can be linked to other related offenses, data from the Police 

Executive Research Forum's study of robbery and burglary investigative 

practices are used. The data used for this paper describes 

investigations by detectives after case assignment. The issues 

addressed in this paper were not addressed in the Forum's study, so 

there are several limitations to the data: 

• Data showing whether detectives obtained 
related offense information was gathered, 
but data on the type of related offense was 
not collected. 

• Data reflect investigation of cases for 
which an arrest was made, and cases for 
\'!hi ch no arrest was made. Thi s wi 11 
understate the value of post-arrest 
investigations since most cases do not 
result in an arrest. 

• Since post-arrest investigatio~~ we~e not. 
separated from follow-up investlgatlons, lt 
cannot he determined if the related offense 
information was obtained by detectives 
before or after a suspect was identified 
and arrested. 

Despite these limitations, related offense information can serve as 

a proxy for detective knowledge about the criminal activity of 

suspects. At the very least this data can be used to formulate 

hypotheses for additional research on police investigations of 

repetitive dangerous offenders. 

Three questions will be asked about related offense 

information obtained by detectives: 

• How often do detectives obtain 
related offense information? 

-9-
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• What are the typical sources of 

related offense information? 

• If a source is used by a detective, 
what is the likelihood that related 
offense information will be obtained. 

---~- ~-- ----~----

The answers to these questions will have important implications with 

respect to the potential usefulness of post-arrest investigations. 

How Often Do Detectives Obtain Related 
Offense Information? 

Table 1 shows the frequency with which detectives in three 

agencies obtained related offense information during a case-day* of an 

investigation. Related offense information was obtained during seven 

to 16 percent of the case days. This information was not obtained 

extremely often; at best, 'in only one case-day out of six. Since the 

data comes from investigations of solved and unsolved offenses the 

likelihood that related offense information will b'e obtained during 

investigations resulting in an arrest is necessarily underestimated. 

This suggests that reliance on traditional investi~ative practices 

during post-arr~st investigations to provide knowledge about criminal 

behavior will produce useful results. Whether this method produces 

dramatic improvements in the ability of law enforcement agencies to 

identify repeat dangerous offenders early in their careers is not 

known. 

*Data was collected on each day of an investigation so that a 
case-day is a day on which a particular case was investigated. Five 
cases investigated by a detective on one day represents five case
days, and a single case investigated for six days represents six case
days. 
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Table 1 

Frequency with which Detectives 
Obtained Related Offense Information 

DeKalb County 

St. Petersburg 

Wichita 

~1ean 
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15.7 Percent 
(228) 

12.1 Percent 
(38) 

7.3 Percent 
(59) 

11.7 Percent 
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What are the Typical Sources 
of Related Crime Information? 

Given that a detective has obtained related offense 

information during a case-day, what is the likelihood a particular 

source provided this information? This question is answered by the 

data in Table 2. Sources of related offense information are listed in 

Table 2 in order of the likelihood that each source provided related 

offense information. Although there is some variation among sites 

with respect to the actual percentages, there are fewer differences 

with respect to the relative importance of each source. In all three 

agencies, victims, suspects, detectives, and department records are 

the most likely to be sources of related offense information. Patrol 

officers and informants are the least likely to be sources of related 

offense information. 

The importance of suspects, detectives and department 

records is not unexpected. Suspects often tell detectives of other 

offenses they have committed (Skolnick, 1966). As mentioned 

previously, detectives sometimes have knowledge of crimes that they 

cannot offiCially solve. Finally, department records will contain 

previous arrest information as well as details of other crimes that 

may be similar to the case being investigated. 

If a Source is Used By a Detective, 
What is the Likelihood Related Offense 
Information Will Be Obtained? 

Table 3 lists sources of related offense information in 

order of the likelihood that a source will provide related offense 

-12-
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Table 2 

Frequency with which Related Offense Information Came From Sources 

Sources Mean DeKalb County St. Petersburg Wichita (%) (X) (X) (%) 

Victims 29.3 30.3 29.0 28.8 (69) (11 ) (17 ) 
Suspects 28.4 30.3 21.1 33.9 (69) (8) (20) 
Detectives 21.9 30.3 23.7 11.9 (69) (9) (7) 

I Department Records 19.2 14.0 31.6 11.9 ...... 
-(32) (12) (7) 

w 
I 

Supervisors 9.5 9.2 15.8 3.4 (21) (6) (2) 
Other Citizens 9.0 11.4 10.5 5.1 (26) (4) (3 ) 
Witnesses 8.8 7.5 10.5 8.5 (17) (4) (5) 
Informants 6.5 5.7 10.5 3.4 (13) (4) (2) 
Patrol Officers 5.5 8.8 2.6 5.1 (20) (1) (3) 

\ 
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Table 3 

Frequency with which Sources Produce Related Offense Information 

Sources Mean DeKalb County St. Petersburg Wichita (%) (%) (X) (X) 
Informants 40.0 17.8 80.0 22.2 (13) (4) (2) Department Records 18.9 33.2 17 .4 6.2 (32) (12) (7) Suspects 18.4 26.0 13.3 15.8 (69) (8) (20) 

I ,.... 
Supervisors 17 .5 10.6 37.5 4.4 

.,::.. 
I 

(21) (6) (2) , 
, 

Detectives 15.4 18.6 18.4 9.3 (69) (9) (7) Other CHi zens 8.0 13.3 7.7 3.1 (26) (4) (3 ) Patrol Officers 7.1 11.8 5.3 4.4 (20) (1) (3 ) Witnesses 6.3 7.2 5.7 6.0 (17) 
(4) (5 ) Victims 4.5 5.8 4.7 2.9 (69) (11 ) (17) 

\ 

.. 
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information (if the source is used). The rank order of sources 

changes from Table 2 to Table 3. The biggest differences between the 

two are that informants head the list in Table 3 whereas in Table 2, 

they are near the bottom, and victims have gone from first place in 

Table 2 to last place in Table 3. The reason is shown in Table 4. 

Informants ar.e interviewed rel atively infrequently, whereas victims 

are interviewed quite often. Victims are not likely to provide 

related offense information but are interviewed so often that they 

are, in fact, more likely to be the source of related offense 

information than are informants who are much more likely to provide 

related offense information. 

Using traditional investigative procedures during 

post-arrest investigations will not be particularly successful in 

documenting additional criminality on the part of arrested suspects if 

detectives use their sources of information with the same frequency as 

they do during a follow-up investigation. More use must be made of 

informants and less of victims and witnesses. 

There is, however, a major drawback to this approach: the 

most productive sources do not provide information that prosecutors 

can use for making decisions regarding repeat offender classification. 

Informants generally desire anonymity, and therefore, are not likely 

to testify in court or want the'ir statements recorded for official 

purposes. Suspects will be less willing to give out information about 

other offenses they have committed if the information will be used 

against them. Detectives and other police officials may have 

suspicions about an offender's criminal behavior, but judi~ial 

-15-
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Table 4 

Frequency with which Actions are Taken on Case-Days 

Action ~1ean DeKalb County St. Petersburg Wichita (%) (%) (X) (%) 

Victim Interviews 76.4 81.4 74.6 73.2 (1182 ) (235) (594) 
Suspect Interviews 17.6 18.2 19.1 15.6 (265) (60) (127) 
Check Department 17.5 16.7 21.9 13.9 I Records 

(243) (69) (113 ) 
...... 
en 
I 

Discussions with 16.8 25.5 15.6 9.2 Detectives 
(371 ) (49) (75 ) 

Witness Interviews 16.2 16.2 22.2 10.3 (235) (70) (84) 
Other Citizens 14.0 13.4 16.5 12.0 Interviews (195) (52) (97) 
Discussions with 8.7 11. 7 6.0 8.4 Patrol Officers (170) (19) (68) 
Discussions with 8.1 13.6 5.1 5.5 Supervisors 

(198) (16) (45) 
Informant Interviews 2.6 5.0 1.6 1.1 (73) (5) (9) 

, \ 
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proceedings require more than unsubstantiated suspicions. Finally, 

some department records are already used (prior arrests and 

convictions) but other records (method of operation files) only 

loosely support conclusions regarding dangerousness of offenders. 

This analysis suggests that post-arrest investigations will 

result in some improvements in the identification of repeat dangerous 

offenders. The limitation on the usefulness of the most productive 

sources of related offense information imply that dramatic 

improvements are unlikely. There is another approach to dangerous 

offender investigations that may be more productive. 

Proactive Investigations 

An important assumption underlying most criminal justice 

system responses to repeat dangerous offenders is that these criminals 

will eventually be caught, and when this occurs~ the full weJght of 

the law will be brought to bear on them. Although it is probably safe 

to assume that any active offender will be caught eventually, there 

are other problems with this assumption. 

• When repeat offenders are caught, 
there may be insufficient evidence 
to support a conviction that will 
result in the offenders long-term 
imprisonment. 

• Whi 1 e wai ti n9 'for these offenders 
to be caught many people may be 
victimized. 
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One approach that has been suggested (Greenwood, et al., 

1977) is the use of proactive investigations. Proactive 

investigations of repeat dangerous offenders would be directed at 

identifying these criminals prior to their apprehension, collecting 

sufficient evidence of their criminal behavior to support a 

~onviction, and arresting these offenders sooner than would occur 

under normal conditions. 

In the previous section, it was shown that detectives can 

gather information about the criminal activity of offenders. 

Unfortunately, the sources of this type of information make this 

information unusable for prosecutorial decisionmaking and court 

proceedings. If instead of merely acquiring information about 

criminal behavior, this information is used in an investigation to 

produce information that is of greater utility, this problem can be 

reduced. For example, an investigation of offender A is begun because 

it is suspected that offender A is involved in several commercial 

robberies. At this point, only a suspicion exists as to A's guilt and 

A cannot be found. An infol"mant tell s a detecti ve that offender A is 

associating with offenders Band C and that the three have been 

committing armed robberies of convenience stores. The informant has 

no direct knowledge of this and would not testify to the fact even if 

he had direct knowledge. Files on offenders Band C provide addresses 

of their residences and descriptions of their cars. Surveillance of B 

and C leads detectives to offender A. Surveillance also shows that 

none of the three are employed and that they spend most of the day 

inside, coming out only at night. Photographs of offenders Band C 

-18-

are shown to witnesses of earlier robberies in which A is a suspect, 

one witness picks the photo of B out of a photo spread. Meanwhile, 

several convenience stores are staked out in an area the three 

offenders have been frequenting. Offenders A and C are captured at 

one of these locations while committing a robbery. The entire robbery 

is witnessed by the detectives staking out the store. Offender B 

escapes but is arrested later at his apartment. 

There are two major advantages to this approach to 

investigating repeat offenders: 

• Proactive investigations allow greater 
control over the quality of the information 
gathered since they are less reliant on 
the memories of victims and witnesses 
and are more reliant on observations 
made by police investigators. 

• Dangerous offenders can be identified 
sooner and removed from society much 
more quickly than is true using 
traditional apprehension strategies. 

Further research and evaluation of proactive investigations 

of dangerous offenders is needed because little research work has been 

conducted (Pate, et al., 1976 being a notable exception) on this 

important topic. Proactive investigations also require close contacts 

with probation, parole, and correctional authorities to keep track of 

recently released and potentially dangerous offenders. Although 

police-prosecutor relationships have been studied extensively 

(Greenwood, et al., 1977; Forst, et al., 1977) little research has 

been conducted on police-corrections relationships. 

-19-
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Conclusion 

Three topics have been discussed in this paper: 

• The investigative process followed 
by most police agencies; 

• the usefulness of post-arrest 
investigations; and 

• the usefulness of proactive 
investigations. 

Post-arrest investigations are a continuation of the 

investigative process normally followed by most police agencies. The 

use of post-arrest investigations should be c,onducted as a matter of 

routine to determine the amount of prior criminal activity of arrested 

suspects, and to identify repeat dangerous offenders. However, the 

most productive sources of information about related offenses are not 

likely to be useful for documenting repetitive criminal behavior. 

These sources will either be unwilling to make statements that could 

put them in jeopardy (suspects and informants) or their statements are 

based on suspicions that cannot be substantiated (detectives and other 

officers) by hard evidence. Therefore the use of post-arrest 

investigations is unlikely to lead to dramatic improvements in the 

ability of the criminal justice system to identify, convict, and 

punish dangerous repeat offenders. Because of limitations on the 

data used, this conclusion must be considered tentative, pending 

further research on this issue. 

Proactive investigative strategies appear to have greater 

potential than post-arrest investigations. However, even less data is 
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available from which to make firm judgments regarding the utility of 

this approach than there is for post-arrest investigations. There is 

clearly a need for further research and evaluation in this area. 

If the conclusions drawn in this paper are not 

enthusiastically expressed it is out of concern that greater claims 

will be made for the success of programs regarding criminal justice 

system response to dangerous offenders than these programs can ever 

fulfill. This paper is not intended to raise unrealistic 

expectations, for the disenchantment resulting from unrealistic 

expectations often undermines the progress that has been made. 

-21-
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INTllODUCTIOR 

The purpose of this paper is to review what is known about the 

current police role in the incapacitation of the serious habitual 

offender and to suggest some activities the police might engage in to 

strengthen their ability to identify recidivists, implement a.rrest

oriented tactics targeted upon repeat offenders and better s~pport 

career criminal adjudication programs. Based upon a review of the 

federally sponsored Career Criminal Program for prosecutors and an 

evaluation of the Integrated Criminal Apprehension Program for police, 

this paper also suggests several levels of police activity which could 

be targeted at the serious habitual offender. The levels of activity 

represent points in the criminal justice process at which the police 

become actively involved in career criminal activities. In general, 

the intensity of police involvement increases and the payback for this 

involvement increases as the point of involvement moves from the 

post-arrest to the pre-arrest stage. The levels of involvement are: 

1. Police Post-Arrest Identifi~ation and Prosecutive 
Support - Aside from non-involvement in career 
criminal cases this is the first reactive level 
of police involvement. It is the system now 
recommended by the federally sponsored Career 
Criminal Program. In general, police are 
expected to notify the prosecutor when a career 
criminal has been arrested and provide 
post-arrest investigative and court liaison 
support to the prosecutor. 

2. Intensive Post-Arrrest Case Preparation A 
slightly more active police i.nvolvement in the 
career criminal program would entail the commit
ment of investigative resources co developing an 
expanded case against the arrestee via the attri
bution of additional crimes or charges to the 
original crime for which the suspect was 
arrested. This might be accomplished by using 
interrogation, crime analysis and intensive 
investigative procedures to discover additional 
crimes to which the suspect might be linked. 

University City Science Center 
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3. Pre-Arrest Identification and Targeting The 

third and most proactive possible level. of 
involvement is the identification of serl.ouS 
habitual offenders by the police before they are 
arrested. The objective of this approach is to 
make officers more aware of career criminals and 
to provide the basis for implementing police 
apprehension-oriented tactics. Pr:-~rrest 
targeting might be accomplished ~y comp~l~ng a 
list of career criminals, distribut~ng the l~st to 
patrol officers and investigators and. c~mmiting 
special resources to monitoring the actl.v~ties of 
those on the list. The Integrated Criminal 
Apprehension Program has recommended that this 
approach be adopted. 

Information will be presented concerning the extent to which these 

d h . d ce is available, the approaches have been adopted an , w ere ev~ en 

likely effectiveness of activities the police might use to increase the 

apprehension of "active" recidivists will be commented upon. After a 

short description of the theoretical basis for focusing upon career 

criminals, the paper discusses the police com~onents of the federally 

sponsored Career Criminal Program, the potential of the Integrated 

Criminal Apprehension Program (especially its crime analysis component) 

as a method to improve career criminal programs and concludes with a 

selective feview of research that focuses upon 

proactively target serious habitual offenders. 

the ability of police to 

1:heoretical Background 

During the past decade a growing body of literature has appeared 

the theory that a relatively small number of criminals which supports 

commit f cr-lme in the Un-lted States. a disproportionate amount 0... ... 
A 

study by Marvin Wolfgang of the University of Pennsylvania was 

h b . f r much of the more recent instrumental in establishing t e as~s 0 

d f th -lfy the characteristics research that has been conducte to ur er spec ... 

wh -lch has been labeled, "career criminals". In of this sub-population ... 

his study of a birth cohort of 10 ,000 males born in Philadelphia in 

1945, Wolfgang found they committed 10 ,214 crimes by the time they 
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reached young adulthood. Of greater significance, the study found that 

only six percent of the cohort was responsible for fifty percent of the 

crimes committed by the entire group.l 

Since publication of the Wolfgang study, other scholars have found 

similar patterns of criminal behavior among both juvenile and adult 

offenders. Furthermore, these studies have attempted to identify the 

relationship between career criminals and a variety of socio-economic 

or criminal characteristics, and to predict the extent to which 

offenders are likely to be habitual in their activities. A Rand 

Corporation study of 49 career criminals serving prison sentences for 

robbery found that each had committed approximately 20 crimes per year 

when they were on the street. 2 The study further suggested that these 

repeat offenders could be grouped into two categories based upon the 

frequency and extent with which they pursued criminal activities and a 

range of personal socio-economic characteristics. 

A more recent cross-sect:Lonal study of arrestees by INSLAlv contri-

buted more information about offenders. 3 The study, based upon an 

analysis of over 72,000 arrests in the District of Columbia found that 

7% of the defendants accounted for 25% of the arrests. 

Studies based upon official records of criminal activity as well as 

self-reported data indicate that there is a core of habitual criminals 

who commit a disproportionate share of crime. However, the current 

state of knowledge is insufficient to positively identify individuals 

lMarvin E. Wolfgang, Robert M. Figlio and Thorsten Sellin, 
Delinquency in a Birth Cohort (University of Chicago Press, 1972). 

2John Petersilia, Peter IV. Greenwood and Marvin Lavin, Criminal 
Careers of Habitual Felons (National Institute of La,. Enforcement and 
Criminal Justice, July 1978). 

3Kristen H. \villiams, The Scope and Prediction of Recidivism 
(Institute for Law and Social Research, July 1979). 
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habitual offenders and take action to incapacitate them at an early 

point in their careers. At best, criminal justice professionals are 

left to work with loosely defined criteria upon which to target some 

recidivists as potential career criminals. Even if the research 

community were able to develop a refined model that could positively 

identify particular recidivists, local operating conditions would make 

implementation of such a strategy difficult. First, it would be 

difficult to identify these individuals using data contained in most 

criminal justice files. While criminal history files typically contain 

arrest and incarceration information, they lack other suspect data 

(addiction patterns, education, employment) which might enhance crime 

prediction equations. Second, state statutes regarding career 

criminals, where such statutes exist, rely primarily upon conviction 

information as the criteria for selecting a sub-population of 

recidivists as serious habitual offenders. Given that conviction rates 

are so low, the use of conviction criteria for selecting career 

criminals seriously underestimates th,~ actual level of criminal 

involvement of many recidivists. 

Beginning in the 1970's the criminal justice community engaged in 

efforts to more effectively identify, apprehend and prosecute multiple 

offenders. Some Serious Habitual Offender (SHO) programs whi:::.h 

originated at the local level have been adopted by the Department of 

Justice as initiatives for further development and dissemination. This 

paper is primarily concerned with two such programs: the Career 

Criminal Program (CCP) and the Integrated Criminal Apprehension Program 

(ICAP). 

The Dareer Criminal Program is intended to assist local prosecutors 

in targeting their resources upon a minority of cases involving serious 

repf_~t offenders. When serious offenders are identified, they are 

give.:' pecial prosGcutorial attention. Some of the mechanisms used by 

the prosecutor include vertical prosecution, assignment of an 

experienced prosecutor, limited plea and sentence bargaining aud 

expediteQ case processing. These activities are designed to maximize 

the potential for successfully adjudicating cases involving career 

criminals. 
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The Integrated Criminal Apprehension Program sponsored by LEAA for 

police departments outlines a number of patrol and investigative activi

tit~s law enforcement agencies might engage in to improve apprehension 

effectiveness. Among the program guidelines is a serious habitual 

offender component. To support career criminal case processing, ICAP 

departments were urged to assist prosecutors in identifying career 

criminals, to intensify post-arrest investigative support to prosecu

tors and to distribute information to officers about serious habitual 

offenders in the community. In addition, ICAP encouraged departments 

to develop a crime analysis system to support suspect identification 

processes. 

CAREER CRIMINAL PROGRAK POLICE ACTIVITIES 

Career Criminal Program guidelines specify four activities the 

police can engage in to support the prosecutor's program. These are: 

The rapid identification of career criminals; 

The collection of criminal history information; 

The provision of investigative assistance to the 
prosecutor; and 

The provision of liaison officers to the court to 
facilitate judicial processing. 

With the exception of criminal history information it should be noted 

that these activities occur during the post-arrest period, are largely 

reactive in nature and are case rather than suspect specific. That is, 

the police involvement is designed ~erely to help the prosecutor decide 

whether a career criminal is involvl;d and, if so, to ensure that the 

specific crime has been investigated thoroughly. The CCP in no way 

suggests that the prosecutor or the police should attempt to broaden 

cases by further investigating other criminal activities the arrestee 

might have been involved in but for which no evidence has been 

developed and no charges filed. 

-5-
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Identification of Career Criminals - The early identification of career 

criminals is described in the CCP literature as critical because it 

enables the prosecutor to assign the case to the CCP unit and to 

quickly initiate prosecutorial actions. Criminal history information 

is essential to determine whether or not a suspect has a record that 

would identify him as a serious habitual offender. 

Results from the national CCP and ICAP evaluations indicate that 

the identification process usually occurs in two stages. During the 

initial stage, police check departmental records for previous arrest 

information. This is frequently inconclusive in determining the posi

tive identification of career criminals for at least two reasons. 

First, although local police records usually contain accurate arrest 

data, they often contain incomplete conviction information and career 

criminal status is usually determined by convictions, not arrests. 

Second, local police record systems usually contain information about 

suspect activity that occurred only in that jurisdiction. If the 

offender were active in a different city, county or state, this infor

mation is not readily available. 

Because of the limitations of police criminal records, prosecutors 

in the CCP and ICAP jurisdictions implemented a procedure to review 

police identification recommendations. This review might involve a 

check of county and state record systems as well as a request for an 

FBI rap sheet which may contain conviction data which are frequently 

missing from local police records. These conditions suggest that if 

early and positive identification of serious habitual offenders in the 

post-arrest period is to be accomplished, there is a need for improved 

criminal history information systems that include both arrest and con-

viction data from multiple jurisdictions. The structure of this data 

base suggests that such a system might be best developed and maintained 

by an agency with multi-jurisdictional responsibility. 

The structure and organization of the court system is a second 

issue that confounds the ability of the police to quickly bring career 

criminals to the attention of the prosecutor. The national CCP 
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evaluation found, for example, that in Franklin County, Ohio there were 

organizational impediments to police-prosecutor cooperation. All 

felony cases had to be processed in the municipal court before they 

could be pa:ssed on to ~he county prosecutor and the trial court. Conse

quently, processing in lower or municipal courts may delay special 

handling of some cases. 4 A similar situation also exists in Memphis, 

Tennessee where cases are initially handled in municipal court. 

The results of the CCP evaluation indicate that even early identi

fication of career criminals and referral to the prosecutor "have not 

been universally successful". Although only limited quantitative data 

were presented, early identification appeared to be fairly routine in 

San Diego, while in New Orleans, police identified approximately 13% of 

the career criminals at booking. Police involvement in the identifica

tion and referral process was rare in Franklin County, Ohio and 

Kalamazoo County, Michigan. S 

Police Investigative Support and Court Liaison - Both of these activi

ties are designed to support the prosecutor while cases are being 

prepared for adjudication. Investigative support has potential for 

providing the prosecutor with additional case substance while the court 

liaison duty is primarily designed to facilitate court processing. 

Both represent the assignment of "police leg men" to help the prosecu

tor prepare a case. The national CCP evaluation did not attempt to 

assess how extensive police activities were in these areas. The evalua

tors did emphasize, however, that these activities occurred in the 

post-arrest period and were of limited importance. 6 

4Chelimsky and Dahlmann, Career Criminal Program 
Evaluation: Final Report (National Institute of Justice, July 
97. 

National 
1982), p. 

SChelimsky and Dahlmann, 
Evaluatioll, pp. 77, 70, 98. 

6Chelimsky and 
Evaluation, p. 99. 

Dahlmann, 

Career 

Career 
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The CCP guidelines have labeled the above activities as essential 

to the development of a successful CCP prosecution. However, evidence 

as to how critical these activities are to an effective program and how 

appropriate they are for the police to engage in has not been seriously 

examined. There is little hard evidence from the national CCP evalua

tion that any of the police-related CCP activities had an impact upon 

case outcomes. When CCP cases were compared with control cases, the 

impact of CCP in the four national evaluation sites and in an evalua

tion of a similar program in California was found to be marginal.
7 

In 

order to identify the effect of each of the CCP components upon case 

outcomes, it would be necessary to examine each case in depth and 

determine what factors led to both favorable and unfavorable outcomes. 

While this might be possible for most cases by reviewing case documen

tation, it would be nearly impossible for those cases which resulted in 

a jury trial since jury deliberations are secret. 

* * * * * * * * * * 

. In addition to the above specific comments on the prosecutor-police 

career criminal interactions, several general observations are in 

order. These comments are based upon observations and interviews in 

four ICAP sites. Hence, they may not be representative of all serious 

habitual offender initiatives. First, it is clear that the role of the 

police in CCP has been reactive and passive. Although ICAP has encour

aged departments to engage in some pre-arrest career criminal type 

activities, the Career Criminal Program has not encouraged police 

agencies to mount any SHO initiatives that could lead to increases in 

the rates at which recidivists are apprehended. Furthermore, the 

pro6ram has not encouraged police and prosecutors to develop more exten-

s1 ve cases agains t arres ted SHO' s. For example, departments have not 

committed resources to the development of additional charges against 

career criminals. Even if such strategies could be effectively 

7California, Office of Criminal Justice Planning, California Career 
Criminal Prosecution Prograa: Second Annual Report to the Legislature 
(California, January 1980), pp. 3.44-46. 
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strategies could be effectively implemented by police, they might not 

be welcomed by prosecutors since the CCP is basically designed to allo-, 
cate scarce prosecutorial (not police) resources in a prioritized 

fashion. The reactive nature of the CCP was expressed by the national 

evaluators when they stated that the program involves "the singling-out 

of a small number of cases to do with them what cannot be done with the 

same intensity in all or most cases".8 

A second general consideration regarding the efficacy of SHO activi

ties upon the ability of the criminal justice system to incapacitate 

recidivists is the relationship between the prosecutor and the police. 

Criminal justice involves the sequential processing of cases by several 

inter-related but independent agencies. The points at which prosecutor 

and police systems meet provide opportunities not only for cooperation 

but also for tension. Each of the criminal justice agencies involved 

makes independent decisions about cases and offenders that affect the 

workflow and workload of other agencies in the system. Thus, a success

ful Career Criminal Program involves prosecutorial decisions about how 

the police can support the prosecu~or, and police decisions about how 

receptive they will be to the prosecutor's initiatives. Although the 

national evaluations of both the Career Criminal Program and the 

Integraterl Criminal Apprehension Program indicate that prosecutors and 

police have often cooperated with one another, it should be emphasized 

that the level of interaction has remained low. None of th'= agencies 

involved in the process has made significant changes in the traditional 

way in which they have interacted with one another. It is unlikely 

that the few system-linking activities engaged in could have had more 

than marginal impact. Furthermore, the national evaluators of CCP 

explicitly pOint out that police and prosecutors generally do not 

cooperate with one another, and that the development of incentives for 

cooperation might foster more joint initiatives. 9 

8Chelimsky and 
Evaluation, p. 3. 

Dahlmann, Career Criminal Prograa National 

9Chelimsky and Dahlmann, Career Criminal Apprehension Program 
National Evaluation, p. 100. 

-9-

University City Science Center 



A third observation involves the scope of the Career Criminal 

Program sponsored by LEAA. As indicated, CCP is primarily a prose-

cutor's program which nevertheless contains logical links to police, 

court and correctional agencies. The police role in the program is 

particularly crucial since it is the police who identify crimes, 

develop probable cause for an arrest, apprehend suspects and develop 

the essential evidence needed by a prosecutor to prepare a case. These 

activities are done as routinely for career criminals as they are for 

all other crime cases investigated by the police. In fact, even if a 

career criminal is involved, most of these activities occur before 

either the police or prosecutor have identified the offender as a 

serious habitual offender. Hence, the CCP does not affect in any way 

the most critical routine police processing of investigative cases. 

Evidence that these activities are critical to the identification and 

apprehension of offenders comes from studies of police effectiveness. 

INSLAW, using data from the Prosecutor's Management Information System 

(PROMIS), found that rapid response to criminal incidents was related 

to the apprehension process. Studies of the investigative process by 

the Rand Corporation10. and Police Executive Research Forum11 as well as 

preliminary indications of the University City Science Center's evalua

tion of ICAP suggest that most apprehensions occur beeause of routine 

police processing carried out during or shortly after a crime occurs by 

patrol personnel. The CCP enters the process after the above activi

ties have been'largely completed. 

ICAP SERIOUS HABITUAL OFFENDER ACTIVITIES 

lCAP guidelines suggest extending police involvement into the 

Career Criminal Program by specifying that police departments should 

develop a list of serious habitual offenders and distribute it to 

lOpeter W. Greenwood, Jan H. Chaiken, John Peters ilia and Linda 
Prusoff, The Criminal Investigations Process (Rand Corporation, October 
1975). 

11John Eck, Managing Case Assignments: The Burglary Investigation 
Decision-Hodel Replication (Police Executive Research Forum, 1979). 
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patrol and investigative personnel. 12 The ICAP specifications contain 

the bare outline of a limited but proactive effort on the part of 

police to make officers more aware of serious habitual offenders as a 

means to improve arrest opportunities should the identified recidivists 

continue their criminal careers. A second way in which the ICAP model 

would support career ct'iminal apprehension is the development of a 

crime analysis system to provide operations personnel with crime pat-

tern and suspect information. Finally, ICAP also proposes that the 

prosecutor provide police personnel with timely and comprehensive feed

back regarding case preparation, status and disposition. This latter 

point was designed to remove much of the mystery surrounding judicial 

processing after the police turn a case over to the prosecutor. 

If, as the national evaluation of CCP indicates, CCP as it is cur

rently structured has only a very limited potential for strengthening 

SHO incapacitation, are there any activities the police might engage in 

to help facilitate SHO apprehension? The answer to the above is a ten-

tative "yes". It is tentative because the lCAP departments have not 

vigorously implemented activities which could enhance apprehensions and 

because available police research is ambiguous about the ability of 

police to proactively apprehend identified suspects. 13 Before pro

ceeding to a discussion of these results, it is necessary to review the 

activities ICAP has proposed to support career criminal incapacitation. 

The next section discusses lCAP efforts to target habitual offenders 

and the contribution that crime analysis can make to police crime 

control efforts. 

12ln early and mid-1977 LEAA personnel responsible for CCP and ICAP 
attempted to integrate the two programs. A conference for CCP and lCAP 
program directors was held and a document prepared and disseminated 
which outlined how the programs were complementary. Conversations with 
LEAA program monitors and observations of CCP and lCAP projects suggest 
that little was done to foster cooperative efforts after the document 
was published. 

l3lt is necessary to distinguish between the lCAP program and the 
ICAP "projects". The "program" calls for rather extensive modification 
of serious habitual offender activities as well as patrol and investiga
tive operations. One might regard the program as a library from which 
participating agencies, in developing their local "projects", choose 
activities. Hence, a "project" will usually implement only a subset of 
the entire "program". Not every ICAP project will implement the 
serious habitual offender component of the program. 
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Selective Targeting of Serious Habitual Offenders - Three of the four 

ICAP sites currently being evaluated (!1emphis, Springfield and 

Stockton) have developed a list of career criminals and assembled 

information about the criminals that could be distributed to field 

officers. The notebooks or "mugbooks" typically contain the following 

information: 

Name 
Address 
Precinct 
Alias 
Vehicle 
Picture 

Employment 
Beat location 
Physical description 
Confinement date 
Release date 
Najor criminal activity 

The number of offenders in the files range from 50 in Springfield and 

SO in Stockton (the smaller departments), to 1400 in Hemphis. 

In each of the departments, assembly of the information and the 

distribution of serious habitual offender notebooks to patrol generally 

took from 24 to 36 months. The length of time needed to prepare the 

books was a function of the amount of information that needed to be 

assembled and the priority assigned to the project by the police depart

ments. In some instances police/prosecutor negotiations on the crite-

ria for selecting nominees was also a factor. This labbr-intensive 

effort involved the screening of a large number of offender records 

with apprehensions in multiple jurisdictions as well as information 

from correctional institutions, probation offices and parole agencies. 

Further, the file needs to be reviewed and updated frequently, as new 

offenders gain serious habitual offender status and as the confinement 

status of those already on the list changes. 

Although the preparation and maintenance of the SHO file is time 

consuming, it is only the first step in the process of developing a 

proactive police initiative directed at SHO's. Once notebooks are com

pleted they must be distributed to operations personnel who are in a 

position to initiate tactics designed to apprehend the offenders should 

they engage in criminal activities. It is at this stage that law 

enforcement managers must make major decisions about how and to what 

extent resources will be shifted from traditional patrol and investiga

tive functions to focus upon the serious habitual offender. 
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Of the three ICAP evaluation departments with serious habitual 

offender lists, only Stockton has developed a proactive response to 

actively pursue serious habitual offenders. The other two departments 

(Hemphis and Springfield) have merr.~ly distributed serious habitual 

offender notebooks to operations personneL They have not implemented 

any special tactics to stimulate systematic surveillance of these 

offenders. However, there is evidencH in police research that the mere 

dissemination of suspect information to patrol officers yields signifi

cant apprehension results. As part of a proactive patrol experiment in 

Kansas City, some patrol officers were provided with information about 

serious offenders. The 1976 study indicated that provisions of such 

information significantly improved their ability to arrest suspects on 

the list. 14 

The Stockton Police Department has developed a more proactive 

patrol plan by implementing a strike force comprised of from six to ten 

patrol officers to engage in discrete missions, usually one or two a 

month. The unit conducts decoy operations, saturates high crime areas, 

serves warrants, provides for tactical support of investigative and 

Sting operations and conducts surveillance of known offenders. During 

a 20 month period in 1979 and 1980, the unit conducted 23 missions 

directed towards particular suspects, usually with outstanding 

warrants .15 Although the evaluation is not complete, we suspect that 

the Stockton method of strike force surveillance will result in more 

SHO arrests than the less active information dissemination methods used 

by the other ICAP departments. Results from the ICAP evaluation will 

not be available until the fall of 1982. Data about kno\yo offenders 

14Tony Pate, Robert A. Bowers 
Criminal Apprehension in Kansas 
Foundation, 1976) p. 24-33. 

and Ron Parks, Three Approaches to 
City: An Evaluation Report (Police 

15Thomas Beall, A Case Study Evaluation of the Implementation of 
the Integrated Criminal Apprehension Program in Stockton, California 
(University City Science Center, Harch 1981), p. 81. 

-13-

University City Science Center 



~vho have been arrested will be analyzed to determine what circumstances 

surrounded their arrests. This information should provide some insight 

into the extent to which the dissemination of information about SHO's, 

more active strike force tactics like those used in Stockton and 

routine patrol operations contribute to the apprehension process. 

lCAP Crime Analysis Activities - The operation of a Crime Analysis Unit 

(CAU) is the key component of ICAP. It is the common theme that links 

all of the ICAP activities together, and it is the one standard feature 

of the program that each participating police department has attempted 

to implement. The CAU can provide police managers with written reports 

regarding the allocation of resources, the management of calls for ser

vice and the development of investigative priorities. A focus of the 

CAU and the one that is germane to SHO incapacitation has been the 

development of tactical information that patrol, special operations and 

investigative supervisors can use to direct their operations. The 

decisions are tactical in that they can address specific crime problems 

or \~riminals. Reports generated by CAU's have enabled patrol managers 

to design directed patrol 

suspects based upon modus 

chara~teristics. 

tactics and investigators 

operandi, stolen property 

to apprehend 

and offender 

~epartments typically collect substantial amounts of crime and 

SUSPE.'Ct information. However, in most instances these data are treated 

on a L:.:tse-by-case basis and are seldom organized so that information 

from the reports can be abstracted, sorted and merged to facilitate the 

investigative process. In order to make better use of crime data, leAP 

has supported departments in developing manual and automated systems 

for analyzing crime and linking crimes to particular suspects. One 

objective of analysis is to link two or more crimes to the same perpe

trator. Analysis may provide information on people, places or property 

which links particular crimes with specific serious habitual offenders. 

At this stage of the leAP evaluation it is difficult to conclu

sively indicate the effectiveness of crime analysis units in the 

apprehension process. We are implementing a research design which 

enables us to assess the suspect identification and apprehension 
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process. Because of the need to establish evidentiary chains, police 

generally provide substantial documentation in offense reports, 

investigative supplementals and arrest reports. These source documents 

are being content analyzed to determine the extent to which crime 

analysis, patrol actions, investigation activities, and non-police 

activities (alarms, security personnel and citizens) influence the 

apprehension process. 

At this writing data are still being collected. However, our 

impression from reviewing and coding approximately 2000 cases is that 

the results will be similar to other studies of police effectiveness. 

In general, it is our impression that: 

o 

o 

o 

o 

Host arrest:s are made shortly after a crime is 
initiated; 

Patrol officers make most arrests by responding 
to citizen calls for service; 

Investigative activity is primarily a duplication 
of patrol work; and 

Investigators contribute little 
identification process ~nd make 
arrests. 

to the suspect 
relcltively few 

It appears that only a very small proportion of the arrests can, in any 

way, be linked to crime analysis activitir'ls. This must be qualified 

since the proportion of personnel resourc~s committed to crime analysis 

in each of the four departments is quite small. The proportion of 

analysts to sworn personnel ranges from a high of 1.1% in Springfield 

to a low of .5% in Hemphis with .9% in Norfolk and .8% in Stockton. In 

comparison, the four departments commit from 12% to 22% of their sworn 

personnel to investigative activities. 

Pending the outcome of the final leAP evaluation report, it is 

still possible to make some reasoned comments about state-of-the-art 

regarding crime analysis and its potential impact upon serious habitual 

offender incapacitation. Although crime analysis has been part of the 

law enforcement vocabulary for some time, little defirritive research 
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has been done to develop and refine methods to enhance the extent to 

which crime and suspect information can be used by operational 

pe;:sonne1. Nearly nine years ago, George A. Buck et .a1., prepared a 

Prescriptive Package on crime analysis methods. 16 This was followed by 

Hobart Reinier's state-of-the-art review of crime analysis activities 

among police agencies. Reinier concluded: 

That crime analysis has no value in and of itself 
[and that] The only valid measure of the quality of 
patrol supported by crime analysis is measurement of 
the use of analysis products in deciding how, when 
and where to assign personnel and other resources, 
and the strategies and tactics to be employed by 
these resources. 

The review found that operations personnel were suspicious of sophisti

cated analysis and did not feel it could contribute significantly to 

patrol deployment decisions. 17 

Reinier's ass~ssment of the crime analysis function would appear to 

still apply t~day based upon our observations in the rCAP sites. Al

though the collection ;nd analysis of crime and suspect information has 

tremendous intuitive attractiveness as a mea.ns to increase apprehen

sions and control crime, this has not occurred. Several factors appear 

to account for the current undeveloped potential of crime analysis. 

Two of the factors are related to the crime analysis function. The 

first is the need by law enforcement agencies to develop a crime analy

sis function that is capable of collecting and analyzing large amounts 

of crime/suspect data. The rCAP departments have had difficulty in 

designing reports with which to collect information and in developing 

16Police Crime Analysis Unit Handbook (National Institute of Law 
Enforcement and Criminal Justice, November 1973). 

l7 G• Hobart Reinier, Crime Analysis in Support of Patrol: National 
Evaluation Program Phase I Report (Foundatiun for Research and 
Development in Lal,l Enforcement and Criminal Justice, Inc., November 
1976), p. 82. 
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both manual and automated systems to support analysis of the collected 

data. Second, the analysis function requires considerable creativity 

on the part of crime analysts. It requires data management, analyti

cal, intuitive and interpretive skills that are not necessarily 

developed in routine patrol and investigative work. At the same time, 

civilian analysts having data management and analytical skills often 

lack sufficient knowledge of police operations. 

Two additional factors that have constrained effective implementa

tion of crime analysis systems are related to police operational 

traditions. First, the link between crime analysis and operations has 

not been as strong as it could be. This is due, in part, to the 

limited utility and occasional poor quality of crime analysis products 

and, in part, to the lack of commitment from patrol commanders and 

first-line supervisors to use the information in making decisions. 

Finally, the ability of patrol and investigative managers to plan 

activities and allocate resources in order to increase the apprehension 

capabilities of their officers is limited. This is not surprising 

given the reactive nature of patrol and investigation work as well as 

the tendency by police to view and treat each incident as individual 

and isolated, rather than as part of a pattern of similar events. 

Although the current state-of-the-art regarding crime analysis is 

limited, there are some indications that by studying crime patterns and 

suspect information, it will be possible to identify ways to improve 

the current oata collection and analytical methods of crime analysis. 

Such advancements in knowledge could lead to the development of 

techniques that are more useful to pa.trol and investigative officers in 

a.pprehending 

discussed. 

serious habitual offenders. Several examples 

o The Memphis Police Department has developed automated 
routines to quickly search for method of operation, 
stolen property, vehicle characteristics and license 
plate numbers collected on offense reports. If 
similar data were available on suspects, matches 
could be executed. 
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A study conducted in Portland, Oregon, as part of its 
leAP project examined the relationship between the 
location of a crime and the home address of persons 
arrested. The study found that many of those appre
hended lived in close proximity to the places where 
the crime of arrest was committed. The median dis
tance was 1.4 miles. 18 Data from several yities indi
cate that suspects apprehended in Sting operations 
usually lived in close proximity to the Sting loca
tion where they fenced stolen goods .19 If depart
ments maintained files of offender by location, it 
would be possible to narrow the search for likely 
suspects. 

The University City Science Center's recently 
completed evaluation of anti-fencing operations has 
found that in addition to producing felony arrests, 
Sting operations have substantial potential for 
collecting suspect and crime intelligence from knO\yu 
offenders. If these data were collected and used by 
police departments, they could serve as a base for 
expanding suspect identification and apprehension 
activities. By analyzing suspect transaction charac
teristics, the evaluators also found that it was 
possible to identify groups of suspects who 
affiliated with one another. 20 

In Norfolk, investigators ,:ollect detailed informa
tion from pawn shops, gold and silver dealers and 
junk yards. These property transaction data are 
routinely compared with stolen property reported on 
offense reports and have been used to successfully 
link stolen property wich likely suspects. 

Tne above are just some examples of how information about crime and 

suspects might be used to impact the suspect search and apprehension 

process. There is a need for research and experimentation to discover 

how criminals operate. Likewise. there is a need to develop improved 

l~David Sumi, Spatial Patterns of Burglary and Robbery Offenders in 
Portland, Oregon (City of Portland, Office of Justice Programs, June 
1978), p.9. 

19Robert A. Bowers and Jack W. McCullough, Assessing the "Sting": 
An Evaluation of the LEAA Property Crime Program (University City 
Science Center, February 1982). p. 110-112 

20Bowers and McCullough, Assessing the "Sting". 
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methods for or~anizing and analyzing the crime information that depart-

ments currently collect. Given the fact that technology for managing 

data has become increasingly powerful and acceSSible, a greater 

investment in developing crime analysis techniques along lYith stronger 

links to patrol operations would seem to offer benefits to serious 

habitual offender apprehension strategies. 

PROACTIVE STRATEGIES - OTHER RESEARCH FINDINGS 

Although one might think that the research community has developed 

considerable insight into what the police can do to more effectively 

apprehend offenders, this does not appear to be the case. The 1976 

review of police research conducted by the University City Science 

Center concluded that: 

Hos t of wha t is commonly called "knowledge" about 
Traditional Preventive Patrol is, in fact, opin
ions based primarily on experiential evidence. 
The gaps in knowledge are pervasive and, as a 
result, few definitive statements can be made 
about the" impact of alternative approaches to 
patrol upon the ability of departments to realize 
the goals of patrol. 21 

A more recent review of police research conducted for the National Insti

tute of Justice reached similar conclusions. The report was designed to 

synthesize what is known about police activities and their impact upon 

apprehension and crime rates. The authors concluded "there are no 

definitive studies that have been able to clearly depict the presence 

(or absence) of a relationship between police patrol and crime 

deterrence." The authors noted that the most significant knowledge gap 

in preventive patrol research exists in the relationship among patrol 

levels, tactics and crime rates. 22 

21Theodore Schell, et. a1., Traditional Preventive Patrol: National 
Evaluation Program Phase I Summary Report (National Institute of Law 
Enforcement and Criminal Justice, June 1976), p. 77. 

22Edward H. Caplan, Richard C. Larson and Michael F. Cahn. "Patrol" 
in Richard Larson, et .a1., Synthesizing and Extending the Results of 
Police Research Studies: Final Project Report {Public Systems 
Evaluation, October 1981), pp. 1-119-121. 
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Reviews of specialized patrol oper.ations by criminal justice 

researchers have come to similar conclusions about its effectiveness. 

The National Evaluation Program Report on specialized patrol projects 

stated "that no conclusive statement can be made regarding the 

"1" d t 1 "23 performance and effectiveness of spec~a ~ze pa ro s. 

h f - d" ;s it realistic to expect police to do 
~iven suc ~n ~ngs, ~ 

habitual offenders 
anything to improve apprehension rates for serious 

or even less troublesome criminals? Some evaluation research, although 

not definitive in nature, suggests the possibility that a few tactics 

have potential. Two such evaluations include The Police Foundation 

Study of Location-Oriented and Perpetrator-Oriented Patrol conducted in 

Kansas Ci ty24 and the University City Science Center's recent 

evaluation of nine Sting projects. 25 Both studies suggest that 

"1" d t" ns ;n wh;ch officers concentrate on specific 
spec~a ~ze opera ~o ~ ~ 

criminal problems have crime apprehension potential. 
selected The Perpetrator-Oriented Patrol (POP) surveillance of 

f k 
" " 1 "s ;mportant to the SHO incapacitation groups 0 nown cr~m~na s ~ ~ 

research because it is one of the few studies to evaluate the effective-

ness of" the police in identifying recidivists and targeting them for 

d "bl t It wo ld be e~!"-y to draw definitive surveillance an poss~ e arr.es . u --

I " f POP "f 11 measures indicated con-conclusions from the eva uat~on 0 ~ a 

f ff t " . however not all results were sistent patterns 0 e ec ~veness, , 

definitive. The study compared arrest, charging and conviction rates 

for officers assigned to "location-oriented", "perpetrator-oriented" 

and regular patrol. The evaluators found that the specialized patrol 

units spent less time in making target arrests for robbery and burglary 

than did regular patrol officers and that they made a greater 

" 

L.3Kenneth H. Webb, et.al., Specialized Patrol Projects: Phase I 
Summary Report (Institute for Human Resources Research, 1976). 

24Tony Pate, Robert A. Bowers and Ron Parks, Three Approaches to 
Criminal Apprehension in Kansas City: _An Evaluation Report (Police 

Foundation, 1976). 

25Bowers and McCullough, Assessing the "Sting" 
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those arrests on the basis of officer-initiated proportion of 

activities. 26 Hhile the researchers generally found location-oriented 

patrol to be superior to perpetrator-oriented patrol in making 

apprehensions, the data do suggest that officers can develop location 

and perpetrator specific tactics to increase police arrest rates as 

well as focus specifically on a set of identified career criminals. 

The more recently completed evaluation of Sting projects suggests 

that by posing as fences, police can focus effectively on individuals 

who are currently active in property "crime. The report suggests that 

Sting projects were quite successful at encountering and arresting 

criminals with histories of prior felony arrests and convictions. 27 

Significantly, the undercover activities also led to the acquisition of 

considerable information, in the to;:-m of self-reported descriptions of 

the suspects' active criminal careers, which suggests the inadequacy of 

the formal conviction criteria generally used to classify career 

criminals. An alternative to using undercover techniques like Sting to 

simply effect arrests might entail the selective dissemination of 

obtained intelligence information regarding the current and past 

activities of habitual offenders. By providing such information to the 

patrol force, the probability of making arrests might be further 

improved. The 1976 Study of Kansas City's Criminal Information Center 

clearly indicated that the provision of such information significantly 

improved the ability of patrol to make arrests. 28 

PROPOSALS FOR FU11ntE RESEARCH 

A neces\..'ary and continuing research priority is furthel: inquiry 

into the role that police might play in the career criminal 

incapacitation process. Self-reported accounts of criminal activity 

indicate that habitual criminals are apprehended for only a small 

26Pate, Bowers and Parks, 
Apprehension, pp. 77-80, 92-95. 

Three Approaches to 

27Bowers and McCullough, Assessing the "Sting", pp. 102-110. 

Criminal 

28pate, Bowers and Parks, Three Approaches to Criminal Apprehen
Sions, pp. 26-40. 
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number of the crimes they commit. Yet, the manner in which police 

allocate resources indicates they are primarily involved in 

investigating specific incidents of reported crime rather than 

identifiable individuals whom there is reason to believe may be 

responsible for a large number of criminal incidents. 

This paper outlines several closely associated research topics that 

would lead to a better understanding of current police practices and 

capabilities regarding the apprehension of serious habitual offenders 

and to the development of strategles that could enhance ap?rehension 

opportunities. Three of the topics address the pre-arrest identifica

tion of career criminals and the development of proactive police 

interventions to make arrests as soon as there is evidence of a resump-

tion of an SHO's criminal activities. The fourth topic focuses 

specifically upon the enhancement of criminal charges via the analysis 

of crime and suspect information which can help identify additional 

crimes of an already apprehended suspect. The fifth topic addresses 

the attrition of cases that occurs between initial arrest and the 

prosecuto~' s decision to prosecute for the original charge, reduce the 

charge or drop a case entirely. The final topic proposes a policy 

analysis of the criminal justice system which would identify how the 

components are currently addressing career criminal issues and 

prescribe more effective strategies. 

Two related objectives conjoin the proposed research. First, atten

tion should be paid to developing technologies which would increase the 

ability of the police to identify and apprehend serious habitual offen

ders. Our use of the word "technologies" is quite broad. It includes 

not only hardware technology but, more importantly, non-hardware tech

niques which law enforcement agencies use to attack crime. Second, 

research should address methods to promote the adoption of improved 

technologies by enforcement agencies. Currently, there is a subs tan-

tial gap between the state-of-the-art in police operations and the way 

the majority of police agencies operate. Our experience with ICAP 

suggests that it is extremely difficult to induce police departments to 

examine and adopt improved methods of operation. The mere dissemina

tion of research products and loosely structured grants are frequently 

weak stimuli to improvement. 
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TOPIC 1. State-of-the-Art Review - Suspect Oriented Apprehension 
Strategies 

There is a need to know more about what police departments are 

currently doing to focus resources upon the incapacitation of serious 

habitual offenders in their communities. The use of the National 

Evaluation Program (NEP) format to gather descriptive and evaluative 

information about apprehens ion oriented strategies would be an 

appropriate technique. The NEP format has proven to be a relatively 

rapid and inexpensive method to gather and integrate substantial 

amounts of descriptive and evaluative information about a variety of 

police and other criminal justice topics. 

Among the issues which could be addressed in an NEP-type review 

would be the extent to which police agencies: 

o 

o 

o 

o 

o 

are aware of serious habitual offender issues; 

have incorporated Career Criminal Program 
concepts into their decision-making processes; 

have developed information systems to identify 
SHO's; 

have committed resources to offender-based 
apprehension tactics, and 

have developed working relationships with 
other criminal justice organizations regarding 
SHO initiatives. 

Other factors to be considered in the review ("ould be an arlalys:_s of 

barriers to the implementation of police career criminal activities as 

well as mechanisms that have been developed to facilitate implementa-

tion of these activities. Examples of the kinds of programs to be 

reviewed would be the career criminal case apprehension project 

operated by the New York City Police DepartmenL, the perpetrator

oriented patrol program in Kansas City, Sting hlghroller operations 

that focus upon specific types of criminal activity with high-dollar 

volume crime, organized crime infiltration efforts and other local 

police programs like the Miami, Florida Police Department's S tra tegic 

Target-Oriented Project (STOP). In addition to reviewing activities 
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among municipal and county law enforcement agencies, it would be 

valuable to review similar operations that are conducted by state 

investigative agencies (and possibly the FBI). These agencies tend to 

devote a greater share of their resources to investigating particular 

kinds of suspects and patterns of 

investigating every reported crime. 

criminal activity rather than 

TOPIC 2. Research Demonstration - r~ime Analysis System Development 

The development of a capability by the police to apprehend serious 

habitual offenders is based upon assembling a complex, yet flexible, 

system to manage a career criminal data base and develop tactics to 

improve the surveillance of suspects, detect criminal activity and make 

arrests. Assembling a data base is a difficult task. Data for an 

effective tracking system must come from a variety of sources. Police 

records can supply information about offense patterns and, if the 

suspect has been apprehended, criminal history and method of operation 

information. The courts can supply information about case dispositions 

while correctional, parole and probation agencies ean be consulted to 

determine an SHOts current status. If the data base is to be 

automated, departments will need to make decisions about computer 

hardware and the development of software. 

Crime analysis has been a part of the police vocabulary for a 

number of years and the ICAP program has strongly encouraged 

departments to experiment with it. In spite of the experimentation, 

the ability of departments to collect and analyze crime and suspect 

information and engage in tactical planning is still in a rather 

primitive state. The development of experimental, demonstration crime 

analysis units coupled with research components in several departments 

could provide solid information upon which to demonstrate effective 

crime analysis methods and career criminal targeting systems. 29 Such a 

demonstration could also provide basic information upon which to 

29The ~vilmington Split-Force and Service Call Management Experiment 
might· serve as an example of the type of demonstration that could be 
supported. 
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develop prescriptive materials that enforcement agencies could use to 

develop effective methods for quickly apprehending targeted offenders. 

This research demonstration would involve the development of: 

o 

o 

o 

o 

Hore efficient 
arrest, field 
information; 

data collection forms for offense, 
interview and suspect' intelligence 

Computer hardware and software to analyze the data for 
general trends as well as to search for specific 
pieces of information; 

Reporting mechanisms that operations personnel 
(patrol, investigations and tactical) could use to 
implement strategies and tactics designed to apprehend 
serious habitual offenders and develop stronger cases 
against them; 

Strategies and tactics that operations personnel can 
use to implement crime deterrence and apprehension 
operations against habitual offenders; and 

Routine procedures that departments can use to assess 
the effectiveness of various apprehension tactics and 
which will enable them to make informed decisions 
concerning the allocation and assignment of resources. 

TOPIC 3. Research Narcotics Operations as a Model for Career 

Crimina1 Tactics 

Our preliminary analysis of approximately 1,500 arrests in four 

IGAP departments strongly suggests that the vast majority of felony 

arrests are the consequence of fortuitous circumstances, rather than 

any purposive activity upon the part of police personnel. In most 

instances, crimes are brought to the attention of the police by 

citizens and private security personnel who also identify (by name and 

address) the offender and, in some instances, hold the suspect until 

the police arrive. Because of the nature of the ICAP program and the 

evaluation design, no attempt was made to review and analyze the 

operation of police units that focus their activities upon particular 

types of crime that are often "victimless" and unreported - vice and 
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narcotics. However, Peter K. Manning in The Narcs' Game,3D and Mark H. 

Moore in Buy and Bust31 have suggested that narcotics officers are more 

target-oriented than other police investigators and patrol offjcers. 

Furthermore it appears as though most police investigative opera, ions 

tend to focus upon individual crimes, whereas narcotics investig!tors 

are suspect oriented in that they tend to focus upon known drug users 

and dealers. It is possible that some of the techniques which vice and 

narcotics un1ts use . to proact1'vely seek out criminals and target 

individuals for arrest could be successfully applied to serious 

habitual offenders. 

The proposed research would explore the extent to which narcotics 

investigation targeting procedures (and perhaps vice tactics) could be 

adapted to more general serious habitual offender initiatives by 

police. The research design could explore the resource inputs, investi-

gative techniques an ou come.> d t "of th1' s activity in five to seven 

departments. Such analysis could develop parameters regarding the 

e and ou tcomes of investigative strategies focused upon costs, process s 

serious habitual offenders. 

TOPIC 4. Research Demonstration - Intensive Case Follow-Up 

Reviews of reported crimes and arrest data reveal that the police 

ff t1've 1'n apprehend1'ng offenders. are not very e ec Uniform Crime 

. d' t low apprehens1' on rates while studies of self-reported Reports 1n 1ca e 

crime indicate that criminals are apprehended for only a small 

proportion of the crimes they commit. Therefore, it is extremely 

important t at en orcemen h f t agenc1'es be able to develop the best 

possible cases and link apprehended criminals with other crimes they 

may have committed. 

30peter K. Hanning, The 
Informational Limits on Drug Law 
Press, 1980). 

Narc I S Game: Organizational and 
Enforcement (Cambridge, Mass.: M.I.T. 

31Mark H. Moore, Buy and Bust: The Effective Regulation of an 
Illicit Heroin Market (Lexington, Mass.: Lexington Books, 1977). 
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Initial impressions from the ICAP data are that police efforts in 

this regard are minimal. Only rarely do detectives successfully link 

arrestees to additional criminal incidents. This failure occurs for 

reasons that are both within and outside the ,control of the police. 

First, it is the policy of most police agencies to have investigators 

review all crime reports and arrests. This places a premium on rapid 

case review and emphasizes reactive rather than proactive investigative 

effort. Second, within general categories of crime type, cases are 

usually assigned to detectives on an unstructured, almost random basis. 

As a result, cases are often viewed as individual and isolated inci

dents rather than as part of a crime series. Investigators usually do 

not have any systematic way of acquiring knowledge about all the crimes 

in their assignment area. Hence, they may lack a clear sense of how a 

particular crime may be part of a pattern. Third, there are few 

mechanisms or incentives that police officers can legimately offer an 

arrestee to reveal other criminal activities or to testify to the 

activities of others. Although nel'cotics investigators will often try 

to "turn" their arrestees, this practice is not generally used by 

investigators assigned to vlolent or property crimes. A final factor 

is illus tra ti.ve of the way policy decisions by prosecutors can affect 

police investigative efforts. In interviews (conducted during the ICAP 

evaluation) concerning the limited efforts to link arrestees to other 

crimes, detectives have indicated that prosecutors will often prosecute 

only for the crime with the best evidence (usually the apprehension 
crime). 

The development of a research-demonstration project to explore the 

feasibility of making stronger and broader cases against persons 

arrested for a crime could provide important knowledge for developing 

serious habitual offender cases. This approach assumes that an 

arres tee was involved in other crimes for \~hich no arrest has been 
made. The investigator begins by systematically reviewing similar 

crimes to develop a range of other crimes the arrestee could have been 

involved in. To be effective, such a system would demand development 

of a crime intelligence and analysis sy~tem that would support identifi

cation of crime patterns, HO information and suspect characteristics. 
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The research would explore the feasibility of using more aggressive 

investigative methods to discover other crimes committed by the 

suspect. The use of "buy money" to purchase information about crimes 

and the more extensive use of search warrants to locate stolen property 

might be considered. Finally, an effort would be made to develop 

perpetrator-oriented 'patrol and investigative strategies for improving 

surveillance of "career offenders" upon their release from custody. 

TOPIC 5. Research - Case Attrition and Degradation 

Although police ere the gatekeepers to the criminal justice system, 

it is the prosecutor who usually determines the charges that will be 

filed against a suspect and which cases will be accepted for 

adjudication. In this regard, prosecutor.s have enormous discretion in 

determining whether and how to prosecutf\ criminal complaints. 32 The 

career criminal evaluation and other studies of the criminal justice 

system suggest that police/prosecutor cooperation has been limited. 

Even more disturbing is the lack of police knowledge concerning the 

r.easons why cases are dropped bj prosecutors. Prosecutors frequently 

argue that police make arrests that will not stand up to prosecutive 

standards. Others argue that prosecutors are overburdened and must 

drop some cases completely or reduce charges in other cases. Finally, 

the police frequently plead ignorance of what standards of evidence the 

prosecutor needs and ..:he n~o.son why "solid" cases are dropped. 

Despite these various points of view, it is clear that many cases 

are dropped or reduced to lesser charges. 33 This occurs in the case of 

32Joan E. Jacoby 
Prosecution: Executive 
Science Research, April 

and Leonard R. Mellon, Policy Analysis for 
Summary (Washington, D.C.: Bureau of Social 

1979), p. 2. 

33Barbara Bassier, "51% of Manhattan Felony Charges Found Reduced", 
The New York Times, February 12, 1982, p. 1. See also New York City 
Police Department, Felony Case Deterioration: Process and Cause (Offica 
of Deputy Commissioner Legal Matters, December, 1981). The level of 
case attrition but not the reasons for it are documented in Brian 
Forst, Judith Lucianovic and Sarah J. Cox, What Happens After Arrest 
(Washington, D.C.: Institute for Law and Social Research, August 1977). 
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serious habitual offenders as well as others. Given that police appre

hension rates are low, it is important that cases be given the fullest 

consideration. As a consequence, there is a need to examine the case 

attrition process. The proposed research would identify factors 

affecting case attrition and develop mechanisms to ensure that police 

present thorough cases to the prosecutor and that prosecutors clearly 

delineate their adjudication priorities and evidentiary needs. There 

is a need to objectivel; examine the issues surrounding case degrada

tion and to develop guidelines that both police and prosecutors can use 

to ensure that as much as possible is done to prosecute successfully a 

maximum number of cases. A study, conducted in four to six sites, 

could provide considerable insight into these problems and lay the 

basis for the development of solutions. 

TOPIC 6. Research - Policy Analysis 

In 
The criminal justice complex is frequently described as a system. 

many respects, however, each component of the system operates 

independently. Consequently, policy deCisions by one of the components 

to either engage in or neglect specific activities may affect the 

ability of other agencies of the system to perform. In this case, 
decisions made by particular components of the system affect the 

apprehenSion, prosecution and incapacitation opportunities of other 

components of the system. For example, the decision by police to 

expend patrol and investigative resources upon all reported crimes 

rather than to focus upon serious habitual offenders limit the number 

of career criminals apprehended and the 1 't f d 
qua~l y 0 cases prepare 

against the most serious offenders. This resource allocation decision 

by the police also limits the number of career criminals a prosecutor 

has an opportunity to I\"ork with. Discretionary decisions by a 

prosecutor to reduc€ charges or drop cases against career criminals 

limit the opportunities for J'udges to i i ..., mpose appropr ate sentences. 

Finally, judges may disregard evidence of a career criminal pattern in 

imposing sentences. 

Given that each compDnent of the criminal justice system has 

considerable discretion in dealing with career criminals, there is a 
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to examine the way policy decisions concerning resource allocation, 

case management and priority setting affect the ability of each 

component and of the overall system to properly process the serious 

habitual offender. The development of a policy system analysis, 

describing how decisions made by each of the components affects the 

overall ability of the criminal justice system to deal effectively with 

serious habitual offenders, could highlight the importance and 

difficulty of developing an effective serious habitual offender 

strategy and provide the basis for developing cooperative policies 

among enforcement, prosecution and court personnel. 34 

CONCLUSION 

The examination of the police role in career criminal apprehension 

contained in this paper suggests that police resources are currently 

underutilized in this regard. Furthermore, research regarding the 

effectiveness of various apprehension strategies is both limited in 

scope and contradictory in their findings. The paper ~oncludes by 

suggesting several research projects that might contribute knowledge to 

the development of effective serious habitual offender apprehension 

strategies by the police. 

34Jacoby and Mellon, in Policy Analysis for Prosecution, impl~ment 
a research method to examine how decisions made by prosecutors aff~ct 

office organization, procedures and tasks. It is possible that this 
model could be adapted to examine how policy decisions made at variohs 
points in the criminal justice process affect the processing and 
outcome of serious habItual offender cases. For example, enforcement 
policy decisions that allocate a large number of sworn personnel to 
reduce response time and to provide patrol with a considerable amount 
of unobligated time (as much of 60% of all patrol hours) limit the 
ability of th~ police to target resources upon serious habitual 
offenders. 
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Introduction 

For the last ten years the American law enforcement 

community has been engaged in a major effort to change the way 

the courts prosecute and sentence habitual criminals. All but 

2 states have passed or have pending legislation enabling or 

requiring judges to impose more severe sentences on defendants 

who repeatedly commit certain serious crimes. By the end of 

1980, 140 urban prosecutors had in operation special career 

criminal units designed to increase the chance of a conviction 

and prison sentence for the most serious repeaters. Hhile the 

details of these repeat offender laws and career criminal 

programs vary, they all focus on adults with significant prior 

records (usually a defendant must have one or more prior 

convictions) and many target only on the most serious violent 

crimes. 

The potential utility of these initiatives is supported, in 

many cases has been justified, by a remarkably consistent body 

of statist~cal studies all reporting the now familiar fact that 

a few recidivist offenders commit an unusually large number of 

serious crimes. The most recent and most sophisticated studies 

of criminal careers confirm this central fact, but in addition 

suggest that in practice discovering who these few recidivists 

are may be more difficult than was originally thought. . These 

new analyses of criminal careers show that many of the most 

serious offenders are young and highly versatile criminals who 

may have no or only a minor adult record, and who are just as 

likely to steal and sell drugs as rob and assault. 
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Both prosecutors and judges, who make the critical 

decisions that determine who will be convicted and punished in 

the felony courts, are now ill equi~ped to take either of these 

characteristics of criminal behavior into account. 

Prosecutors' charging decisions tend to be dominated by a 

concern for evidence and the seriousness of the crime; and 

judges, to a large extent, sentence to prison aefendants who 

have prior adult records. without a complete and accurate 

criminal history prosecutors may miss a career criminal when he 

is arrested for a larceny (but not likely a robbery); and even 

when convicted for a robbery, judges may show leniency because, 

the defendant--even though he has committed many prior juvenile 

crimes--has not yet acquired an adult record. To sonte extent 

these decisions reflect the priorities of the felony court to 

6eal with serious crimes and punish more harsllly those who have 

already had a second chance, but also prosecutors and judges do 

not now routinely receive the criminal history information they 

need--primarily a defendant's Juvenile record--to know who the 

serious offenders are. 

Criminal Careers 

That age and criminal activity are inextricably linked is 

suggested by virtually every study of criminal careers 

published within the last five years. In 1978 the Rand 

Corporation published a study by Joan Petersilia of 49 habitual 

offenders serving prison terms for armed robbery in 

California. The 49 offenders in interviews claimed responsibil-

ity for 10,505 crimes prior to their prison term. The average 
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age at which these offenders began their careers was 14, and 43 

percent of their crimes were committed before the age of 18. 

Between the ages of 16 and 22 they committed as many as 40 

crimes per year (when not in jail); between the ages of 22 and 

32 offense rates dropped to an annual average of 8 l?er year.l 

A similar pattern was found by James L. Collins Jr. in a 

reanalysis of Marvin Holfgang's Pbiladell?hia cohort aata. The 

Philadell?hia data tracked the criminal activities of 10,000 

boys born in 1945 from age 8 to 30 and identified 15 percent as 

chronic offenders, defined as those with 5 or more contacts 

with the police. The annual offense rates of the Philaaelphia 

chronics peaked at about age 16 with four serious crimes per 

year and then declined as defendants grew olaer. 2 

Another recent RAND study by Jan and Marcia Chaiken used 

interview data with prison inmates in California, Texas, and 

Michigan to identify nine different types of high rate 

offenders. A key characteristic of the most serious of the 

nine offender types, labeled "violent predators", was their 

youth. Even though the predators were serving an adult prison 

term at the time of the study, their average age was 23 and 

they reported beginning their violent careers well before the 

age of 16. 3 

Another key finding of all of these studies is that 

habitual criminals, while they commit a large number of serious 

offenses, also commit a lot of other types of crimes as well. 

Among the delinquents of Holfgang's 1945 cohort study the 

chronic offenders by age 18 accounted for 76 percent of the 
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violent crimes committed by all delinquents in the study. But 

of the total crimes committed by the chronics themselves only 9 

percent were crimes of violences. Twenty four percent were the 

index property crimes of Durglary, larceny" and auto theft, and 

67 percent were non-index offenses. A second cohort study, 

also by Wolfgang, of DOYs living in Philadelphia but born in 

1958, found a similar pattern, even though the younger 

delinquents were found to have an overall violence offense rate 

three times higher than those born in 1945. The chronics of 

the 1958 cohort accounted for 71 percent of all crimes of 

violence attributed to the cohort delinquents, but of all 

crimes the chronics themselves committed, only 15 ~ercent were 

crimes of violence. 4 

The Wolfgang estimates, based on the relatively small 

number of crimes that end in an official police arrest, are 

consistent with the Rand studies that rely both on official 

records and defendant self-reports of crimes. The "violent 

predators" identified by Chaiken and Chaiken were found to 

commit robberies and assaults at much higher rates than the 

other eight offender groups in their study, but still the vast 

maJority of the crimes committed by the predators were the less 

serious crimes of theft, fraud and selling drugs. And of the 

10,505 crimes committed by the haDitual o~fenders studied by 

Petersilia, 943 or 10% were crimes of violence (robbery and 

aggravated assault). The most common crimes were drug sales 

(34%), burglary (22%), and auto theft (14%). 
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These two characteristics of serious offenders __ their 

youth and their versatility -- create problems for prosecutors 

and judges in identifyirlg them since neither the seriousness of 

a defendant's official record which almost always excludes 

juvenile crimes, nor the seriousness of the crime-two of the 

most important factors that have b~en found to influence court 

outcomes-may be a sufficient guide for consistently 

d~stinguishing dangerous criminals. 

The ProDlem of Identification 

Although sentencing is the ultimate goal of career criminal 

programs, if significant sentences are to De imposed 

identification of the offenders must OCcur shortly after arrest 

(as long as several months before a jUdge considers a sentence), 

and the key decision maker is the prosecutor not the jUdge. 

In most cities within a matter of hours after the police 

arrest a suspect for a felony crime the case is taken to the 

prosecutor's office for screening and charging. How a case is 

viewed by the prosecutor at this point is just as important to 

a strategy of targeting career criminals as how the judge views 

the crime and defendant at sentencing. It is normally at 

screening that a felony arrest, if it is not rejected, Decomes 

either a felony or a misdemeanor charge. The consequences for 

the potential pUnishment of the defendant are considerable. 

Convicted felons may be sentenced to state prison for periods 

of a year or more. Misdemeanants cannot De incarcerated for 

more than a year and more likely receive jail sentences of 

several months or sentences to probation. 
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In most places a felony charge means presentment to a grand 

jury for an indictment or a preliminary hearing for a finding 

of probable cause and subsequent processing in the upper or 

felony court. A relatively small fraction of the felony 

arrests made by the police, however, end up being processed by 

the felony courts on a felony charge. In Manhattan, New York 

in 1979 the police arrested approximately 30,000 adults for 

felony crimes. Of these 30,000 arrests, 5765 or 19% were 

handled in the Supreme Court following a grand jury 

indictment. 5 In Los Angeles, most felony charges are filed 

by "information" rather than by a grand jury indictment. still 

in 1979 of 70,000 felony arrests a similar percentage; 22%, 

were "held to answer" on felony charges in the Superior Court 

. 6 after a preliminary hear1ng. 

Of the 80 percent of the felony arrests that do not make it 

into the felony court a substantial fraction will end up being 

rejected or dismissed and the remainder convicted on misdemeanor 

charges. In both Los Angeles and Manhattan in 1979 about 50 

percent of the felony arrests were either rejected for 

prosecution or dismissed at some point in the case disposition 

process (most of these dismissals occur before the upper or 

trial court stage). About 35 percent in each city were 

convicted as misdemeanors. 

Contrary to what one might think not all felony arrests are 

reduced to misdemeanors because tl.e cwailable evidence is 

legally insufficient to prove a felony; many are handled as 

misdemeanors as·a matter of policy. In New York prosecutors 
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refer to such crimes as "technical felonies" by which they mean 

the evidence is sufficient to prove a felony but the nature of 

the crime is such that misdemeanor prosecution may be pursued 

irrespective of the legal evidence. In Los Angeles prosecutors 

use the term ·wobblers· to describe the majority of common 

felony crimes (primarily property crimes) which according to 

California law may be prosecuted either as felonies or 

misdemeanors at the discretion of the district attorney. A 

recent study by the New York City Police Department and the New 

York County District Attorney reported that of 3000 felony 

arrests monitored over a two month period ha~f were charged as 

misdemeanors in the complaint room. In 27 percent of the 

reduced cases prosecutors said legal insufficiencies were the 

reason for the reduction; in two-thirds of the cases the reason 

given was "policy".7 

Studies on how prosecutors use their discretion in making 

such decisions are sparse, but those that do exist suggest that 

prosecutors especially in the early stages of case processing 

are more offense than offender oriented. Joan Jacoby who 

studied the charging decisions of 855 prosecutors in 15 urban 

jurisdictions concluded that prior record played no part in 

h · d .. 8 t 1S eC1S10n. Brian Forst and Kathleen Brosi in an 

analysis of 6000 felony arrests presented to the District of 

Columbia prosecutor found that prosecutorial priorities, as 

measured by the amount of attention devoted to a case, were a 

fUnction of evidence and crime seriousness but were not at all 

influenced by a defendants prior record. 9 If prosecutors are 
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primarily interested in vigorously pursuing cases in which the 

crime is serious and the evidence strong (no matter who the 

defendant), but serious criminals commit all types of crimes, 

valuable opportunities to incapacitate them may be lost because 

only some (the most serious) of their crimes are charged as 

felonies and prosecuted in the felony courts. 

But prosecutorial priorities are not the only problem 

hindering identification of serious offenders. Unlike 

sentencing, which occurs weeks after an arrest, charging 

decisions must be made immediately and quickly, and little time 

is available to gather information on a defendant's other 

criminal activities. charging is also the point in felony case 

processing at which information on the defendant is least 

available. Prosecutors must rely solely on official rap sheets 

which often do not conta'in sufficient information for' them to 

be able to make a decision on the basis of the criminal as well 

as the crime. 

Despite considerable improvements in criminal information 

systems prosecutors (and judges) still cOlilplain that their work 

is seriously hampered by inaccurate and missing information. 

The criminal histories, or rap sheets, they receive with police 

reports are generally considered to accurately list a 

defendants prior arrests but court disyositions are often 

missing. Prosecutors know that many arrests do not end in a 

conviction and without knowing the outcome of previous arrests 

they find it difficult to assess the seriousness of a 

defendants prior behavior and use it in making decisions on the 

current case. Prosecutors also complain that rap sheets are 
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not always available for screening. Retrieval time; though 

rapid by most standards, may not always be fast enough. The 

Division of Criminal Justice Services in New York state is 

required by law to provide rap sheets for the purpose of 

determining bail at arraignment, which usually occurs within 24 

hours after arrest. But in many New York cities prosecutors 

must screen cases before arraignment and sometimes critical 

decisions have to be made about a case without a defendant's 

criminal record. These deficiencies, however, are only a small 

part of the missing data problem, as more and more studies of 

crime and criminal careers point to the fact that young 

offenders, are a significant part of the crime problem it 

becomes harder and harder to ignore the problem of how to 

identify serious but youny offenders without the routine 

availability of juvenile records. 

To appreciate how serious the identification problem may 

be, consider the data in Table 1 on two samples of defendants 

arrested for felonies in Manhattan in 1979. The first sample 

includes defendants who were arrested for felonies but were 

charged with misdemeanor crimes ~nd had their cases disposed in 

the Criminal Court, the lower court of New York state. The 

second sample includes defendants also arrested for felonies 

but who were charged with felonies and had their cases disposed 

in the felony or Supreme Court. For each of the defendants in 

both samples an annual arrest rate and crime rate adjusted for 

time in jail were calculated and a group of high crime rate 

defendants, defined as persons arrested at least once a year 

-9-



Table 1 

High Crime Rate Offenders 
Felony Ar res{:s 

Criminal Court 
(N = 323) 

Supreme Court 
(N :; 839) 

(Figures in parentheses are for low-crime rate offenders) 

Percentage HCR 

Average age 

Arrests per year 
Crimes per year 

NW1lber of prior felony ar rests 
Number of prior misdemeanor arrests 

Cur rent Ar rests 

Violent 
Assault 
Robbery 
Burglary 
Larceny 
Other theft 
Drugs (excludes marijuana) 
Weapons 
Other 

Prior Ar rests 

Violent 
Assault 
Robbery 
Burglary 
Larceny 
Other theft 
Drugs 
Weapons 
Other 

21% 

24 (30) 

2 (.6) 
34 (7) 

7 (4) 
7 (4) 

1% 
4% 

16% 
12% 
34% 

4% 
21% 

3% 
5% 

1% 
5% 
7% 

15% 
29% 

8% 
19% 

2% 
14% 

21% 

23 (29) 

2 (.6) 
27 (8) 

7 (4) 
5 (3) 

7% 
4% 

37% 
30% 
13% 

3% 
--* 

5% 
1% 

1% 
5% 

11% 
20% 
27% 

8% 
10% 

4% 
14% 

*Felony drug cases are handled by a special city-wide prosecutor in New York 
City and were not available for this study. 
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identified. The percentage of cases in each court associated 

with high crime rate (HCR) offenders, the amount of crime they 

commit, and the nature of their prior crimes suggest the his'lh 

crime rate gr?ups in the upper and lower court are very similar. 

In both courts 20% of the cases were associated with HCR 

defendants who commit about 30 crimes per year, and whose prior 

crimes are predominately robberies, burglaries, and thefts. 

The major difference between the upper and lower court HCR 

defendants is in the type of current crime. The majority of 

the current arrests of the Criminal Court defendants, involve 

the less serious crimes of larceny and drug sales or possession. 

In the felony court the most common current arrests involve the 

more serious crimes of robbery and uurglary. 

Because the high crime rate offenders dO not always commit 

serious crimes, identification critically depends on their 

prior record. But because tbey are young their adult record 

may not ue sufficient either. (This is a problem not only for 

prosecutors at charging but also for judges at sentencing.) In 

both courts the high crime rate defendants are significantly 

younger than average. Their average age is between 23 and 24 

as compared to 29 and 30 for other defendants and, almost 40 

percent are between the age of 16 and 19 (In New York state 

criminal responsibility begins at age 16.) . The problem age and 

crime creates for the court is better illustrated by the data 

in table 2. The data in table 2 show the estimated annual 

crime rates per year free and number of prior arrests by age of 

defendant for all repeat offenders arrested for felonies in 

-11-
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Age 

16-19 

20-24 

25"'-29 

30+ 

Total 

Source: 

\ 

Table 2 

Repeat Offenders Arrested for Felonies in 1979 
Crime Rates by Age 

Recidivists Chronics 
(2 or more arrests) (5 or more arrests) 
All Felony Arrests Supreme Court Cases 

Cr imes/Year Prior ( n ) Crimes/Year Prior 
Arrests Arrests 

18 3 (145) 25 6 

14 6 (221) 21 10 

14 11 (178) 17 11 

10 11 (259) 13 13 

13 8 (803) 20 13 (147) 

( n ) 

( 46 ) 

(93) 

( 87) 

(129) 

The samples and data for Tables 1 and 2 were uerived from the New York County 
District Attorney's PROMIS system. Data on dispositions of the saInl,lle case, a 
1979 felony arrest, were extracted from the PROMIS system and merged with hand 
collected data on prior records taken from New York state criminal history 
records. The samples were designed to be representative of the population of 
adults arrested for felonies in Manhattan in 1979. 
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Manhattan in 1979. The same estimates are also shown for a 

more serious sample of recidivists, labeled ·chronics· and 

defined, according to Wolfgang's definition, as those with 5 or 

more arrests. The chronic sample further is limited to those 

defendants who were not only arrested for felonies but also 

prosecuted as felons in the Supreme Court. 

For both the recidivists and the chronics the youngest 

defendants, those 16-19 years old, have considerably higher 

crime rates but shorter records than those who are older. The 

teenage chronics commit an estimated average of 25 crimes per 

year, almost twice as many crimes as chronics over 30; but have 

prior records, an average of 6 per defendant, that are half as 

long. Similarly for all recidivists, teenagers commit almost 

two times as many crimes but have records one quarter as long 

as recidivists 30 and older. 

It is the recognition of this pattern of criminal behavior, 

that has led a number of criminal justice experts to ~ropose 

that the juvenile court tradition of confidentiality of 

criminal records be modified. 

Juvenile Records 

Almost all states have laws designed to protect the 

confidentiality of juvenile court and police records. The 

effect of these restrictions is not so much that access by the 

adult court is absolutely prohibited as is commonly thought, 

\ but that availability requires great effort. Prosecutors in 

New York, for example, can subpoena juvenile records when they 

think it is critical to have them. But unlike adult records 

-13-
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which by law must be provided to the court by the Division of 

Criminal Justice Services there is no law that requires any 

agency to routinely provide juvenile records to the adult 

court. Unless a complete criminal history is routinely 

~rovided shortly after arrest, it won't (as practical matter 

can't) be used systematically in making decisions and will only 

be obtained on an ad hoc basis when an informal clue - a 

patrolman's personal knowledge of a defendants activities, for 

example-arouses a prosecutor's or judge's suspicions. 

But even if there were such a law it is not clear that any 

eXisting agency in New York could administratively respond to 

such a requirement. Arrest records are maintained by the 

police and dispositions by the probation department or the 

family court depending upon whether the case was informally 

adjusted or formally adjudicated. Only a small portion of 

these records are now computerized and very few are based on 

fingerprints. Putting together a criminal history for a single 

defendant literally requires physically going to 3 different 

agencies and piecing together arrest and disposition 

information based soley on 1lames and dates of birth. 

But even better records, while an absolutely necessary 

first step, may not be enough if the juvenile court does not 

make a legal record by obtaining formal adjudications or 

·findings· (the juvenile court equivalent of a conviction) in 

the first place. The procedural difference in the conviction 

process between New York's juvenile and adult courts is 

striking. Table 3 compares Family Court dispositions of 15 .. 

-14-
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Table 3 

Disposition of ~~nhattan Felony Arrests 
( 1979) 

Family Court Criminal & Supreme Court 

Age 13, 14 and 15 Age 15 All Ages Age 16-17 

% w/Conviction 15% 16% 57% 5S% 
or Finding 

% Placed or 6% 6% 22% 11% 
Incarcerated* 

n (292) (177) (4230 ) (259) 

*The adult court data excludes sentences to time served. 

Source: The juvenile court diSPQsitlOns were derived from data collected from Family Court files 
maintained by the Depnrbnent of Probation. The adult court dispositions were obtained 
from the New York County District Attorney's P[{OMIS system. 
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year old defendants arrested for felonies with the adult court 

dispositions of 16 and 17 year olds arrested for the same 

crimes. The Family Court convicts 16 percent of the 15 year 

olds compared with an adult court convition rate of 55 percent. 

Over three times as many 16 and 17 year olds are convicted and 

thus acquire a formal record. 

Solving the administrative, organizational, and 

philosophical problems surrounding the issue of juvenile 

records will without doubt be a hard exacting tast which is 

only just now beginning. President Reagan's task force on 

violence last summer recommenaed a number of proposals aimed at 

insuring punishment for violent offenders. Included among them 

is the suggestion that juvenile records be made available to 

prosecutors and judges at the time the juvenile commits his 

first adult crime. To what extent state legislature will 

revise the laws governing juvenile records or local authorities 

alter existing practices remains to be seen. But more and 

more, it appears the notion that youthful mistakes should not 

be allowed to destroy an entire life is giving way to the view " 

that youthful offenders when they reach the adult court should 

not be allowed to begin with a fresh slate. 

To understand how big a problem this is consi~er the data 

in tables 4 and 5. These data show the results of tracing the 

juvenile arrest histories for a sample of 16 to 19 year old 

defendants. All of these defendants had cases processed in 

either the Supreme or Criminal Court of Manhattan in 1979 and 
.. 

all had at least one adult felony arrest. (Either the sample 
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Adult Records 

% w/Prior Arrest 

Average Number 

Adult and 
Juvenile Records 

% w/Prior Arrest 

Average Number 

Table 4 

Effect of Juvenile Records 
on Criminal Histories of Young Defendants 

All Young Felons 

Supreme Court 
(n=196) 

Criminal Court 
(n=9 7) 

Age 16-17 Age 18-19 Aqe 16-17 Age 18-19 

41% 69% 51% 66% 

2.7 3.6 2.3 3.9 

66% 78% 66% 79% 

3.9 4.7 4.0 6.1 
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Table 5 

Effect of Juvenile Records on Criminal Histories of Young Defendants 
Young Chronics (> 5 arrests) in Supreme Cour.t 

Adult Record 
% Chronic 

16 

o 

17 

10 

Age 
18 

20 

19 

25 

Total 

16 

Adult and 
Juvenile Record 

% Chronic . 19 28 37 40 33 

(n) 

Source: 

(31 ) (49 ) (49) (67) (196) 

The samples for Tables 4,5, and 6 wer.e derived from the New York 
County District Attorney's PROMIS data for 1979 arrests. Prior 
Juvenile arrests were hand collected from New York City Police 
Department Youth Records Unit. Prior adult arrests were hand 
collected from New York State criminal history records. 
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case originated as a felony arrest or the defendant had at 

least one prior adult felony arrest). Generally the results 

suggest that substantially fewer of these young felons, 

especially those who are 16 and 17, are first time offenders 

than their adult records suggest; and that almost twice as many 

could be identified as serious chronic offenders were their 

juvenile records routinely aVailaule to the adult cour~. 

The figures in table 4, for example, show that for 16 and 

17 year old defendants whose cases were handled in the Supreme 

Court 59% appear to be first time offenders on the basis of 

their adult records alone. When their juvenile records are 

taken into account only ~4% in fact have no prior record. Even 

more important for the problem of targeting young offenders is 

the finding that many more of these 16 and 19 year old 

defendants can clearly be identified as active young career 

criminals (as opposed to casual two or three-time recidivists) 

when their juvenile and adult records are combined. 

Table 5 shows the percent of young Supreme Court defendants 

who are chronic, having a total of 5 or more arrests, with and 

without juvenile records. Without juvenile records only 16% 

can be identified as chronic; with juvenile records twice as 

many, 33%, are revealed as chronic offenders. According to 

Wolfgang's prior research on the chronic offenders in the 

Philadelphia cohort, after 5 or more arrests the probability of 

\ recidivism remains close to 80 or 90 percent. 

Table (; looks at the problem of juvenile records and 

identification of young serious offenders from yet another 
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Table 6 

Effect of Juvenile Records on Criminal Histories of Young Defendants 
Young High-Crime-Rate Offenders in Supreme Court 

Age 18 - 19 Age 20 - 21 

Without With without with 
Juvenile Crirres Juvenile Crimes Juven ile Cr imes Juvenile Crirres* 

36 0 0 0 

21 0 8 0 

19 2 13 0 

10 5 17 0 

10 15 13 0 

5 41 42 83 

a 5 27 78 4 50 13 100 

0 10 4 4 

( 41) ( 41) (24) (24) 

* Includes only juvenile crimes since age 16. 
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perspective, and further attempts to view the New York data in 

a way that makes the findings relevant to the situation in most 

other states where criminal responsibility does not begin until 

age 18. The data show two measures of prior record for 18-21 

year old high crime rate Supreme Court defendants. The first 

measure, labeled ·without juvenile crimes" counts only those 

crimes committed since each defendant's eighteenth birthday. 

The second measure labeled "with juvenile crimes· includes for 

18 to 19 year old defendants all crimes committed before age 18 

including those that were traced back to their New York 

juvenile arrests before age 16. The 20-21 year old defendants 

"juvenile crimes" include only those occurring between the a~es 

of 16 and 18 and hence were part of their New York adult 

record. In both cases, however, the data suggest how difficult 

it is for the adult court to identify these high rate offenders 

(during the critical 4 year period from age 18 to 21) without 

having information on their "juvenile" crimes. Among the 20 

and 21 year old defendants 50 percent are chronic if only their 

adult crimes are taken into account, but all are chronic when 

their adult anu juvenile recorus are merged. Among 18 and 19 

year old defendants the results are much more dramatic: almost 

80 percent can be identified as chronic knowing juvenile 

crimes, but only 5 percent appear to be chronic if only their 

adult crimes are taken into account. 

\ 
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Current efforts to increase the effectiveness of the criminal 

justice system has focussed attention on the need to take account 

of a prior record of juvenile misconduct in the course of prosecution 

and sentencing for an adult offense. The issue is: Under what 

conditions should the confidentiality or sealing provisions to 

protect the records of juvenile offenders be breached for the 

purpose of adult prosecution and judicial disposition? This brief 

note offers a preliminary exploration of this issue to identify some 

of the questions requiring more intensive research and a tenative 

set of recommendations to guide this inquiry. 

The immediate justification for raising this issue emerges 

from researCH addressing the feasibility of a 'selective incapac-

itation strategy in the processing of serious adult offenders. 

Tbe most ,1seful pr<:~J.ict~.1./e cri ter i J. fer identifying high rate 

ldult robbery or burglary o!fenders invariably include an early 

~ge of juvenile arrest or court appearance and prior commitment 

to a training school for juvenile offenders. Yet in many states 

access to juvenile criminal records are not available to the 

prosecutor or court in processing adult felony offenders. In 

th~ absence of such records serious high rate offenders may 

actually appear as first offenders on their initial appearance 

in adult court. The feasibility of a selective incapacitat:' .In 

\ strategy for adult offenders would thus appear to require access 

to the juvenile record, at least for major felonies. In a number 

c 
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of states access to juvenile records for the purpose of prosecuting 

or sentencing adult felonies is available as a result of formal 

authorization or informal practice. Thus far, however, research 

studies have not focussed on comparative studies of the consequences 

of permitting or denying such access. Does it lead to more effective 

prosecution and sentencing practices for identifying and incapac

itating high rate offenders at an earlier stage of their career? 

What limitations are imposed on access to juvenile records and 

what dysfunctional consequences arise from lack of limitation or 

from evasion? 

A policy of protecting the confidentiality of juvenile records 

received broad acceptance as a result of the reforms of the Pro

gressive Era in the beginning of the 20th Century, especially with 

the spread of the juvenile court movement. The focus on the refor

mation and rehabilitation of youthful offenders sought to avoid 

the long term stigmatizing effect of juvenile misconduct by 

restricting access to both the proceedings and the records they 

generated. It was recognized that the records of juveniles would 

contain many entries of police contacts for status offenses such 

as running away, truancy or ungovernability which would not be 

criminal offenses for adults. The civil nature of juvenile court 

procedure stressed informality with a primary focus on treatment 

rather than the formal adjudication of guilt. Thus the constitutional 

protections available to adults in criminal procedures were not 

customarily invoked for juveniles until the series of major U. S. 

Supreme Court decisions on juvenile proceedings in the last 20 

years. As a consequence the state of juveni:e records on arrests, 

D 
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court appearances, charges, convictions and dispositions are still 

enormously variable in accuracy, completeness, accessibility and 

relevance for the purposes of adult prosecution and sentencing 

among different states and local jurisdictions. The fact that 

juvenile records are still generated through relatively informal 

court procedures and recorded in unsystematic fashion by local 

rather than statewide agencies raises legal and civil rights issues 

in connection with their routine use in adult proceedings. 

It should also be noted that most juvenile crimes are group 

offenses in which a particular offender may be an occasional or 

situational follower. Many acts of vandalism, shoplifting, theft, 

and assault may actually represent transitional acts of youthful 

indiscretion. We probably want to protect the process by which 

youth may seal such acts behind them rather than make them forever 

accountable. From one poi~t of view the sealing of juvenile records 

may become an incentive to risk further crime as an adult first 

offender. From another it is an incentive to terminate criminal 

activity because it coincides with an age of greater capacity for 

weighing consequences and greater availability of legitimate 

career alternatives. Here again is an issue on which definitive 

research results are absent. 

The problem, therefore, is to arrive at a policy on juvenile 

records where we can achieve more effective crime control by making 

the juvenile record available when relevant to decisions about 

major adult offenders while at the same time providing an appropriate 

protective function for those who merit it. This might take the 

form of making juvenile records available to the adult court and 
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prosecutor on all cases of waiver or transfer of proceedings from 

the juvenile to the adult criminal court. More importantly, it 

might provide for a limited access to juvenile records where a 

previous juvenile offender has been arrested and charged at initial 

appearance with specific typ~s of adult felonies punishable by more 

than a year in prison. To make a policy of selective incapacitation 

work effectively it would appear necessary for the prosecutor to 

possess this information prior to the preliminary hearing, as well 

as to the court following adjudication and prior to sentencing. 

To ensure that the chief advantages of confidentiality and 

sealing practices are retained certain limitations on the avail

~bility and use of juvenile records sh~uld be specified. For 

example, one limitation might pertain to the types of adult felonies 

which should be allowed to trigger access to a juvenile record. 

These might be limited to serious or violent acts such as murder , 

rape, aggravated assault, robbery, burglary or arson. A further 

limitation might be that only information in the juvenile record 

relating to offenses which would be major felonies for an adult 

could be disclosed, in order to filter out matters which have no 

major relevance in an adult criminal record. Additionally one 

might deny access to a juvenile record if a period of two or more 

years of living in the open community has been accomplished without 

a conviction for an adult-type felony. Perhaps also a juvenile 

record should not be used to provide a basis for invoking mandatory 

sentencing or habitual offender statutes. 

- 5 -

These proposals, of course, still set only broad outlines of 

an appropriate policy. There are a variety of questions which 

merit further consideration and research. What types of abuses 

are likely to arise if juvenile records become more routinely 

available for use in adult charging and plea bargaining decisions? 

Juvenile files maintained by probation departments or treatment 

agencies typically contain a great deal of information beyond the 

actual record of offenses, arrests, convictions and dispositions. 

How much, if any, of this information should be made available? 

sometimes it may point to extenuating circumstances which would 

alter interpretation of the offense record. Should it then be 

available to the prosecutor, defense lawyer, or the court? Who 

is to screen and make available to the adult court the relevant 

information? How much discrimination or bias will enter the process 

as a consequence of the incompleteness or lack of verification in . 
the records? 

The practice of sealing or otherwise maintaining the confiden-

tiality of juvenile records has undoubtedly helped many young 

offenders out grow a troubled past. It has undoubtedly also enabled 

some to continue in crime with relative impunity as a young adult 

offender. A possible strategy to stop the latter group at an 

earlier sta~e from continuing to offend ut a high rate appears 

intuitively just and appealing. Such offenders should not be 

permitted to hide behind the confidentiality screen to exploit 

it for an unintended purpose. Continuation of serious felonies 

as an adult gives evidence of a commitment to crime that no longer 

justifies a claim to the confidentiality provision on juvenile records. 
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The policy task is to devise a way to remove that protection where 

it is no longer justified and retaining it where much is still to 

be gained. This new practice should be articulated as a general, 

predictable policy to which youth and their guardians might sensibly 

adapt. The task of research is to identify more precisely what the 

gains and losses are likely to be. 

Section 8 

RELATIVE EFFECTIVENESS OF POLICY OPTIONS 
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Incapacitation and a Selective Focus 

In response to public demands~ research results, and not a little to 

the availability of Federal funding, criminal justice agencies have imple

mented an array of programs aimed at increasing their selectivity. Through 

programs like Integrated Criminal Apprehension and Managing Criminal Inves

tigations, police agencies have increased the use of stakeouts, surveil

lance, and reactive investigations aimed at suspected frequent offenders. 1 

Through Career Criminal Programs, prosecutors have selected .serious repeat 

offenders for spec i a 1 treatment. 2 Enhanced sentences for repeat offenders 

and more onerous restrictions on bail and parole provisions are law in many 

states.
3 

Many of these innovations are discussed in the papers presented 
above. 

Despite the general enthusiasm for the career criminal focus, many 

questions about the potential efficacy and optimal structure of the programs 

remain to be answered. The first problem is identifying the frequent offen

ders. Tests of thousands of offenders over several decades using dozens of 

techniques all suggest that high-rate offenders are psychologically and 

demographically very much like everyone else. Until recently, no combina

tion of objective testing methods allowed prediction of offense rates at any 
4 

acceptable level of accuracy. An alternative method has been employed by 

criminal justice agencies for yearS--identification based on prior arrests 

and convictions. Previously identified offenders have been singled out by 

police, prosecutors, judges, and others for differential treatment. Most of 

these efforts have been justified on the basis of "just deserts", the idea 

that recidivists should be punished for their actions more severely than 

first-time offenders; any selective incapacitative effects have been largely 

-1-
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by-products. 5 W; th the grow; ng acceptance of se 1 ect; ve i ncapac i tat; on as a 

goal, some have suggested identifying offenders on the basis of the rate of 

prior arrests and convictions. And recent research suggests that criminal 

justice agencies may be able to do even better if they are willing to use 

such noncriminal indicators as employment and drug history.6 However, use 

of r~tes or "status" variables carries with it added costs: it weakens the 

just deserts justification for tougher treatment, and it may not even lead 

to much more accurate discriminations. A variety of related technical ques

tions remain, as well: should criminal justice agencies discriminate on the 

basis of all prior arrests, prior arrests for serious crimes such as robbery 

or assault, or what? Different discriminating tools may have greatly dif

ferent effects on the selectivity of the system.? 

Another difficult problem is determining the proportion of offenders to 

receive special treatment. Prosecutorial career criminal programs typically 

include 10 to 20 percent of the district attorney·s staff, for example; lar

ger programs allow less restrictive definitions of career criminals, but 

they also take resources away from the rest of the agency. The tradeoff 

between ordinary and enhanced processing is particularly important if the 

method used to identify high-rate offenders is not very accurate.' If the 

costs of enhanced processing are much higher than the costs of ordinary pro

cessing (for prosecutor·s programs the costs are three to five times 

lligher8), it is easily conceivable that the enh(.\nced system could decrease 

the selectivity of the system rather than increase it. A large program may 

do better or worse than a small program or no program at all. 

There are other questions. What is the best workload for the selective 

uni t--how "enhanced" should the enhanced processi ng be? What are appropr;-
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ate evaluation and control measures--does it make sense to hold a police 

major offenders unit responsible for the robbery rate of a city, for the 

frequency of arrests of high-rate property offenders, or even for the con

viction and incarceration of the offenders they apprehend? What these ques

tions all have in common is that the best answers to them depend greatly on 

what the structure of the offending population looks like. If a very few 

offenders comnit most serious crimes, small but intensive efforts to catch 

and incarcerate them are probably indicated; if criminal careers are fairly 

short, rates rather than numbers of prior offenses may be a better discrimi

nating technique; if high-rate robbers are also high-rate burglars, program 

eva 1 uat i on based on measurement of more frequent property arrests may be 

more reliable than measurement of violent arrests. 

Although less is known about how offenders do their work than about how 

criminal justice agents do theirs, this ignorance is not for lack of effort. 

The Ph il ade 1 ph i a cohort stud i es and the Rand inmate stud i es are on ly the 

best known of several similar research efforts. And this work has been suc-

cessful in reducing the uncertainty surrounding characteristics of the 

offending popul ation such as offense rate, career length, and crime choice. 

As detailed below, this Y'esearch has narrowed the range of possible values 

for each parameter to roughly a factor of two. It seems plausible that this 

could be a tight enough range to allow precise estimates of both the selec

tivity of the present system and the optimal strategies for selectivity

oriented programs. If more research is necessary, it is because the range 

of values for some important parameters is not tight enough: in this case, 

further research should focus on those characteristics of the offending 

population that most affect both the selectivity of the present system, and 
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the optimal career criminal program structure. 

By the same token~ selective strategies that appear to be "robustll, 

working well under a wide variety of plausible offending structures, proba

bly deserve more immediate implementation and evaluation. Although there is 

reason to believe that selective efforts at the IIfront end ll of the system 

(that is, efforts by police and prosecutors) will be more effective than 

activities at later stages of the criminal process, a lot depends on which 

crimes are easy to solve and which cases are likely to result in conviction: 

here, too, it is important to know what the offending population looks like. 

This study aims to identify those characteristics of the offending pop

ulation that most deserve additional study, and to tentatively evaluate the 

relative effectiveness of applying selective procedures to each criminal 

justice agency. 

• Upper and lower bounds on the important parameters are est imated 
based on results of previous work; the sensitivity of measures of 
the selectivity of the present system to plausible changes of the 
values of each parameter is demonstrated through a computer simula
tion of the criminal justice system. 

• Next, the simUlation is extended to evaluate the predictive accuracy 
of tests based on the number and rate of pri or arrests, and on soc
ial characteristics such as employment and marital status. 

• The likely crime control effects of selective strategies are then 
assessed. Four strategies are considered: police procedures aimed 
at ensuring the arrest of repeat offenders; prosecutor's career 
criminal programs oriented toward more thorough and certain prosecu
tion of them; and practices that alter bail provisions and provide 
for enhanced sentences for frequent, dangerous offenders. 

• The final section includes tentative conclusions about the relative 
value of available predictive techniques, the efficacy of each se
lective strategy, and recommendations for further research and eval
uation efforts. 

Measuring Crime Control Efficiency. Before attempting to estimate the 

effects of the characteristics of the offending population on selectivity, 
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it makes sense to define what selectivity is, and why it matters. For 

purposes of illustra.tion~ consider a very highly idealized situation in 

which full information about offenders is available. In this case, all of

fenders and their propensities for crime commission are known to the author

it i es. Further, the authorit i es need not wa it for wou 1 d-be offenders to 

commit crimes before taking action: preventive detention is allowed, if not 

encouraged. Assume finally that the distribution of lambda among members of 

the criminal population (that is, the distribution of offense rates among 

citizens with nonzero rates) resembles the highly skewed distribution of 

Figure 1. Who should be arrested and incarcerated, and what would be the 

likely effect on crime rates? 

Note first that those few offenders with the highest lambdas contribute 

far more than their share to the crime problem. This is shown by the Lorenz 

curve of Figure 2: between 10 and 15 percent of the criminals commit :nost 

of the crimes, for example. Assuming neither replacement of the incapaci

tated off;~nders nor any IImultiplier li effect of incarceration,9 the crime 

rate could be cut in half by jailing 10 percent of the criminals. Clearly, 

if anyone is to be jailed, the incapacitative effects will be largest if the 

highest-lambda offenders are incapacitated first. 

This does not answer the question of how many offenders are to be im

prisoned, however. Suppose that society wishes to consider both the social 

costs of crime, and the social costs of keeping an offender in the pen in 

making this decision. In order to make the best decision (and in order to 

estimate how well the present system is performing), two pieces of infor

mation are required: 
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• The proportion of offenders incarcerated at any given time (shown on 
the vertical axis of Figure 2); 

• The proportion of crimes prevented due to incapacitation of these 
offenders (the horizontal axis). 

A measure of the efficiency of the system at any given point is the benefit-

cost ratio: if benefits of incarceration are high relative to the costs, 

S = percent of offenders incarcerated • 

Since most people believe the average personal crime to be about three times 

as serious as the average property crime, the numerator of this selectivity 

measure will weight personal crimes three times as heavily.lO Selectivity 

at some point in Figure 2 may be represented by the slope of a line drawn 

from the southwest corner to the point. If the line is exactly the 45 0 

line, the system is completely nonselective: it is incarcerating frequent 

offenders at neither higher nor lower rates than infrequent offenders, and 

the selectivity index is equal to 1. If selectivity is less than 1 (line 

A), th'e system incarcerates mostly low-rate offenders; greater than 1 (line 

B), the system is relatively efficient, jailing a greater proportion of 

high-rate offenders . 

Measuring the Effectiveness of Incapacitation. Selectivity will be the 

measure used most frequently here to describe the characteristics of the 

criminal justice system's incarcerations policies. To define completely how 

well the system is doing, the elasticity--the percentage increase in the 

prison population required to cut the crime rate by one percent--is also 

given as an indicator of the potential benefits and costs of increased or 
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decreased use of incapacitation as a means of crime control. Again, the 

c\'ime rate is adjusted to reflect the seriousness of each offense. For our 

purposes, selectivity is probably more important than the elasticity, how

ever, since there is evidence that the important restriction on the number 

of people imprisoned is prison space. 11 If more people could be imprisoned 

than at present by building more prisons (or overcrowding still further), 

and if the decisions to parole and sentence an offender to prison are rela

tively unaffected by his offense rate,12 then the system could be IIfurther 

out" on a selectivity line. Since the aim here is to describe and analyze 

the efficiency of the system (the relative size of benefits and costs), 

rather than measure its effectiveness (the absolute size), greater emphasis 

will be placed on the efficiency measure. 

The Present System 

Uncertainty about the impact of selective incapacitation strategies on 

the criminal justice system may be traced to our inabil ity to answer four 

basic questions: 

• What is the distribution of offense rates for each index crime? How 
often does the average offender commit crimes, and how does he com
pare to the high-rate offender? How many high-rate offenders are 
there? 

• What is the relationship bet'Neen offense rates? For example, are 
offenders who commit many property crimes likely to commit many vio
lent crimes as well, or are violent and property crimes mostly com
mitted by different people? 

• How long is the average crimi na 1 career? Are high-rate offenders 
active for a longer time than low-raters, or do they "burn out"? 

• What offenses get solved? Are the police more likely to solve of
fenses committed by experienced (and presumably known) criminals, or 
do sophisticated offenders commit crimes that are more difficult for 
police to solve? 

-8-

--------

D 

I ~ 

Despite years of research on these subjects, no one has obtained con

clusive answers to these questions. In the next section the background of 

these issues is explained, and research results are used to put upper and 

lower bounds on the pertinent param~ters. Then the present system is simu

lated to get a handle on the selectivity of present criminal justice agency 

efforts and the usefulness of general, or nonselective incapacitation poli

cies, and to identify the parameters that contribute the most to 

uncertainty. 

Sources of Uncertainty 

It is difficult to observe and measure the actions of offenders, and 

the present uncertainty as to the effectiveness of selective policies is due 

mostly to this lack of knowledge. The hardest question of all to answer is 

perhaps the most basic--how often do active criminals commit crimes? 

Distribution of Offense Rates. As with other basic parameters of the 

offender's work, the biggest difficulty with determining the distribution of 

the offense rate, lambda, has been finding a measurement technique. The 

most direct way to estimate the distribution is to sample the public direct

ly, through a se 1 f -report i ng survey. Samp 1 e surveys are impract i ca 1, how

ever, because the proportion of adults who commit serious cl'imes is small-

two percent or less. 13 However, estimates of lambda can still be imputed to 

the general population of active offenders if based on other kinds of sam

ples. Researchers have studied the arrested population and the recidivist 

population (both adult and youth), and the incarcerated population (both 

people entering prison, and people in prison at a given time). 

Clearly all of these are biased estimates of the active offender popu

lation. As offenders move through the criminal justice system, it is likely 
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that they are IIf~1teredll: offenders who are arrested shou1d have higher 

average offense rates than offenders who are not; convicted offenders should 

have higher average lambdas than arrestees; and the incarcerated should have 

the highest of all. Even if the full-time, frequent offender is just as 

likely to be arrested for each crime he commits as the occasional criminal, 

it is sti 11 true that people who commit more crimes wi 11 be arrested more 

often, and that the arrested population will have more high-lambda offenders 

in it than the general population. Although in theory one could adjust es

timates of lambda drawn from different populations so that they are consis

tent with one another, in practice this requires that we assume the system 

is not at all selective, or that it is filtering offenders in a particular 

way, at a particular rate. That, of course, is one of the things we are 

trying to find out. 14 

Still, each of these sample frames can yield useful estimates. People 

who are arrested one or more times are probably most like the general popu

lation of active offenders. The distribution of lambdas for these people 

will only be very different from the total offending population if there is 

a very large group of offenders who commit a few crimes, then stop before 

they are caught--a hypothesis that is both unlikely on its face and unsup

ported by available evidence. 15 Estimates of offense rates from samples of 

recidivists are likely to be more accurate than estimates from one-time 

loser populations, because the denominator of the offense rate (time at 

risk) can be measured as the time between first and last arres~. For offen

ders arrested once, it is necessary to assume that their careers are the 

same as those arrested two or more times, or to make some simil,ar assumption 

that is difficult to verify. Finally, the most bi~sed sample--the incarcer-
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ated populat;on--;s likely to give the most precise and detailed results. 

On ly surveys of peop 1 e in pr i son produce reports of actual offense rates, 

and allow estimation of the number and importance of high-rate offenders. 

In their attempts to describe the distribution of offense rates across 

the offending population, researchers have characterized the distribution in 

two ways: by the average value, and by the number and importance of the 

most acti ve crimi na 1 s. Reasonable bounds for the average offense rate may 

be obtained from the relatively unbiased samples of arrestees, but to esti

mate the importance of the worst offenders one must turn to the more 

detailed data collected from prisoners. However, particular attention must 

be paid to correcting the biasing effects of filtering for these samples. 

Average offense rate. Est imated average 1 ambdas for once-arrested of

fenders are shown in Table 1. For purposes of these estimates, an lIactive 

criminal" is defined as someone l'I'ho has been arrested for an index crime 

sometime in the ~ecent past (usually, the last two or three years).I? Note 

that two estimates are given for each study, an upper and a lower bound. 1S 

Among people arrested one or more times for index offenses, crimes are very 

likely to be committed at an average rate of 3 to 6 times per year. 

Lambda estimates for the blice-arrested population are shown in Table 

2. Here, the averages are even closer together than in Table 1, partly 

because data from two of the stud i es I'lere gathered from the FB I career 

criminal files. 20 A third estimate, based on the distribution of offense 

rates reported by California prisoners, is similar, however. 21 One may con

clude that, if the "active criminal population" means those people who have 

been arrested two or more times and are reasonably certain to be actively 

seeking criminal opportunities, then the average criminal commits between 9 
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Table 1 

Average Offense Rate for Offenders 
Arrested One or More Times16 

Wolfgang, Figlio 
and Sellin (1972) 

Greenberg (1975) 

Shinnar and 
Shinnar (1975) 

Williams (1979) 

approximate 
range 

index 
4.2 
5.6 

4.0 
5.4 

5.0 

11.0 

3.0 

4.4 

3 to 6 

Table 2 

property 
3.6 
4.8 

1.0 

3.4 

to 5 

Average Offense Rate for Offenders 
Arrested Two or More Times19 

Boland and 
Wilson (1978) 

Collins (1978) 

Blumstein and 
Cohen (1979) 

Peterson, Braiker 
with Polich (1981) 

approximate 
range 

index 

9.2 

12.2 

12.6 

10.2 

13.6 

B 

9 to 14 
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property 

7.9 

10.5 

11 

8 to 11 

personal 
0.6 

0.8 

0.4 

1.0 

.5 to 1.0 

personal 

2.4 
3.2 

2.1 

2 to 3 

\' 

14 index crimes per year. 

Which group of estimates is to be believed? Unless the chances of ar-

rest are very much higher for amateur offenders than for experienced crimand 

inals (they probably aren't, as explained below), the average lambda for the 

offending population is probably not much greater than 5 or 6 index crimes 

per year. However, the most widely quoted estimate is ten crimes per year; 

this is probably because the most careful and presumably most accurate stud

ies have relied upon the biased samples of recidivists. 22 In the sensitivi

ty analysis described below, three estimates are used: 

• A lower bound average of 4 crimes per year (0.5 violent and 3.5 
property), to which a subjective probability of 25 percent has been 
assigned; 

• An upper bound average of 13 crimes per year (2.5 violent and 10.5 
property), also assigned to be 25 percent likely; 

• A central (and most likely) average of 8.5 crimes per year (1.5 vio
lent and 7.0 property), estimated to be 50 percent likely. 

All three estimates are reasonable; small changes in the likelihoods as

signed to each do not affect the final results much. 

Importance of Frequent Offenders. Knowi ng the average offense rate is 

useful for evaluating the effects of general incapacitation strategies. In 

order to determine the degree to which selective incapacitation could work, 

however, it is necessary to look at the entire distribution of lambda across 

members of the criminal population. If all offenders commit crimes at the 

same rate, it clearly does not matter which ones are locked up. The useful

ness of selection depends on the dispersion of offenders about the average 

value: the greater the variation in lambdas between offenders, the greater 

the potential effects of selectively incapacitating the highest-rate offen

ders. 

-13-



One important difficulty in estimating the importance of these frequent 

offenders is that there is no theory to pre.dict ho\~ important they should 

be. 23 The observed offense rate results from an unknown (but certainly com

plex) interaction between an individual's predisposition to crim;1al behav

ior and the opportunities in the offender's community. A theoretically com

plete definition of the distribution must take into account both the predis

position and the opportunities. In addition, cohorts and regional popula

tions differ, each offender is systematically more or less act.ive at dif

ferent stages of his career, and offenders with long careers are reputed to 

be more active. Each of these differences has been shown to be substantial 

for some samples. Thus it is very unlikely that the distribution of offense 

rates will have the same form for all offenses, and it is almost impossible 

to know what to expect before examining the data. 

However, it is not likely that empirical estimates of the distribution, 

whether gathered from arrest and conviction records or from self-report sur- . 

veys, will be precise enough to conclusively identify the skew, either. 

This is at least partly because skew is greatly influenced by a relatively 

small number of very active offenders. Because their numbers are small, the 

number and activity of the most active criminals will vary greatly from sam

ple to sample due to random fluctuations. 

There is an even more basic problem, however. Although self-report of-
24 fense data have been found to be generally accurate, some offenders are 

likely to be more accurate than others. In particular, validity checks of 

self-report data suggest that high-rate offenders exaggerate the number and 

severity of their offenses, while the majority of offenders with low rates 

tend to underreport their criminal activity.25 Self-report studies wi 11 

-14-

, f 

I 
il 
j 
'I 
U 
H 
Ii 
II 
;) 
l-{ 

t 

! 

systematically exaggerate the disparity beh~een the two, and overestimate 

the importance of frequent offenders. 

Finally, samples from a population of incarcerated criminals will sug

gest that high-rate offenders are more important than would samples from the 

population of all active offenders, even if all offenders interpreted ques

tions consistently, remembered accurately, and told the truth. The high

rate offenders who are disproportionately represented in the in-prison sam

ples commit a very large proportion of the crimes committed by those 

samples; when combined with the mostly low-rate offenders on the street, 

however, their contribution to the crimes committed by the entire active 

population is much less. The small group of frequent offenders is to some 

extent overwhelmed by the large number of infrequent offenders. 26 

Available estimates of the importance of the highest-rate offenders-

here defined as the 10 percent of offenders who commit crimes most frequent-

ly--are below. 

Commercial robbery, I 33% 

Commercial robbery, II 40% 

Personal robbery 39% 

Auto theft27 48% 

For each crime, these estimates are probably somewhat too large; the highest 

percentage shown may thus be taken as an upper bound. To obta ina lower 

bound, it is possible to rely on convincing evidence that all types of devi

ant behavior follow a "J-curve"--that is, that most people do not deviate at 

all, and that the proportion who deviate by each degree drops steadily as 

the deviance from "normality" increases. 28 This suggests that, at a minimum, 

the top 10 percent of offenders must commit at 1 east 30 percent of the 
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crimes. 29 On balance, 37 nercent seems a reasonable "best guess" as to the 

proportion attributable to the worst 10 percent of offenders. 

Relationships between offense rates. Until recently, most researchers , 

believed that the average criminal was a relatively sophisticated special

ist, but this view has changed since the mid-1960s. Today, the general con

sensus is that most criminals are opportunists who do not plan their crimes 

very carefu lly and commit many different kinds of crimes. 30 The number of 

crimes of a given type some criminal commits should therefore be influenced 

by that person I s aggregate propensity for committi ng crimes--bad guys do 

more of everything. Stated differently, offense rates for different crime 

types should be positively correlated. 31 

Correlations between crime types consistent with available data vary 

b ' 30 h below. 32 
between .20 and a lt over. ,as sown 

Low High 
Estimate Estimate 

Blumstein and Larson, I .26 .28 

Blumstein and Larson, II .24 .30 

Blumstein and Cohen .31 .32 

Peterson, Braiker, Polich33 .20 .29 

The most reliable correlations are probab ly those deri ved from Peterson and 

Bra iker with Polich, since they are derived from offender self-reports and 

are thus not i nfl uenced by any tendency of the po 1 i ce to incorrect ly i den-

tify an offender solely as a IIrobber ll or a IIburglarll when in fact he commits 

both crimes regularly.34 One may conclude that the correlation between 

property and violent offense rates is certainly positive, and lies roughly 

between .20 and .35. 
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o If the mean offense rates for property and violent crimes, the skew of 

the distribution of one crime type~ and the correlation between the two are 

all known, then the criminal propensities of a random sample of active of

fenders may be generated by a computer. 35 Before the simulated offenders can 

begin to commit simulated crimes, however, it is necessary to define upper 

and lower bounds for the last source of uncertainty about the criminal1s 

career--how long it lasts. 

Career length. A potential offender1s criminal career is perhaps best 

defined as the length of time he runs a substantial risk of committing a 

crime. As noted earlier, everyone runs some risk at virtually all times; 

only an extraordinary set of circumstances will induce the average person to 

commit an index felony, however. 36 Rather than define something so amorphous 

as IIsubstantial risk ll , previous researchers have adopted an operational de

finition of career length that begins with the offender1s first arrest, and 

ends with his last. Since offenders have usually committed several crimes 

before they are caught for the first time, and may well commit several more 

after the last arrest, criminal careers measured in this way tend to be too 

short, at least for offenders who were arrested twice. 

Phrasing the problem in this way suggests a more substantial difficulty 

in estimating the time at risk: the time between first and last arrests can 

only be measured for people who have been arrested at least twice. However, 

these offenders are likely to have longer careers than the average offender, 

simply because people who are caught twice have on average committed twice 

as many crimes as people who are caught only once. Thus estimates of career 

length for the general population based on this operational definition are 

likely to be too long, though probably by less than a factor of two. 3? Fur-
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ther comp 1 i cat i ng matters, the upward bias of these resu lts is at 1 east 

somewhat offset by the fact that information is usually not available about 

juvenile arrests; if most offenders begin cO,mmitting crimes at, say, age 15, 

these careers wi 11 be rough ly three years too short. Some est imates based 

on this definition are shown below. 

Shinnar and Shinnar 

Greenberg 

F .B. 1. 

Collins 

Administrative Office 

Greene38 

4 to 6 years 

5 to 10 years 

5 to 11 years 

8 years 

10 to 15 years 

12 years 

renewal theory 

3.5 total career 
arrests 

adult recidivists 

all offenders, juvenile 
and adult careers 

lIexpert opinion", 
based mostly on 
adult recidivists 

adult recidivists 

It is clearly hazardous to estimate a theoretical average career length 

from these methods. An alternative that gives potentially more reliable 

results--and a lower bound--·was proposed by Shinnar and Shinnar. 39 They as

sumed that the offending population was in steady state--that the proportion 

of people entering the population was approximately equal to the proportion 

1 eav i ng. I n a steady state, the average tota 1 career 1 ength can be deter

mined from the distribution of partial career lengths of arrested offenders 

at any time. 40 Shinnar and Shinnar applied their model to New York City 

arrest data, and estimated average career lengths of four to six years. 

Because they examined only adult arrests, and were unable to estimate the 

average time an offender was active before his first arrest, this estimate 

represents a lower bound on the mean career length. 

It is important to note that even the upper bound for criminal careers 
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is still fairly short relative to the jail and prison sentences judges mete 

ouL For examp'e~ the average sentence for convicted robbers in California 

is about two years, and 10 percent of convicted robbers received sentences 

of greater than ~ years. 41 Thus, even if the average criminal career is 10 

years or more, a substantial number of robbers will spend as much time in 

jailor prison as on the street. 42 This suggests that many offenders in 

prison have already lIaged out" of the offending population, and would pose 

nc threat to society if released. 

Production of arrests. Perhaps the most stringent restrictions on the 

potential for selective incapacitation are caused by the inability of the 

po 1 ice to so 1 ve cr imes and arrest the perpetrators. Low rates of arrests 

cause a variety of problems for the rest of the criminal justice system. 

Only partial information is available as to the criminal activities of most 

offenders, since they can only be t'ied to a fraction of the crimes they 

commit. Even if an offender can definitely be labeled as an habitual offen

der, criminal justice agencies will be unable to incapacitate him if they 

cannot find him. And, at least partly because arrest rates are so low, 

police have been unable to determine whether their activities are more or 

less likely to lead to arrest of habitual offenders: if the most experi

enced criminals are consistently able to evade the authorities, even the 

most selective career criminal prosecution programs and judicia"1 bg.il-set

ting and sentencing guidelines are not likely to cut crime rates much. 

Before turning to this question, consider first the average p~obability 

of arrest for violent and property offenses. Blumstein and Cohen broke down 

clearance rates by crime type, while correcting for the fact that many 

crimes are not reported to the police and that several offenders are 
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involved in many crimes. 43 They conclude that the average chances of arrest 

for violent crimes are 8~3 percent~ and that average arrest probabil ities 

for property crimes are 3.4 percent. Although these figures are strictly 

speaking only applicable to the District of Columbia, there is evidence that 

differences between police departments are relatively small. 44 

These are probabilities c.':eraged over all offenders. It is possible 

that some crimi na 1 s are much more or much 1 ess 1 ike ly to be arrested than 

others. To evaluate this hypothesis, consider that the police use their 

resources to arrest criminals in two fundamentally different ways: 

• On-scene ~rrest. If,the crime ,is reported very quickly after it has 
been commltted, and lf the pollce are able to respond quickly, they 
may apprehend the offender as he flees the scene. Alternatively a 
vic~im or witness may be able to catch the perpetrator, or tell the 
pollce where they can find him immediately. 

• Fol~ow-up arrest: If the crime is reported more slowly, if the 
pohce ~esponse lS ,delayed, or if the offender is simply too fast, 
the pollce may stlll make an arrest if information is available 
which leads them to identify and arrest the perpetrator. 

About half of all crimes that are solved and result in arrest are 

IIclearedli as the result of an on-scene arrest; arrests are made in the other 

half of cases as the result of a follow-up investigation. 45 Police agencies 

that rely to a greater degree on one strategy than on another are 1 ikely to 

arrest systematically more or fewer experienced or active criminals; two 

departments with identical arrest rates may be using vastly differing de

grees of selectivity. This is because experienced and inexperienced offen

ders have different weaknesses which the police may exploit in different 

ways. 

As already noted, high-rate offenders are neither specialists nor par-

ticularly II professiona,...46 However, there is evidence that more experi-
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enced criminals plan their escapes more carefully~ IIcase" their jobs more 

thoroughly~ and more reliably avoid identification by a victim or witness. 

For example, the habitual armed robbers interviewed by Petersilia, Greenwood 

and Lavin became less likely to be caught soon after the crime as they be

came more experienced, and they were more likely to credit their ability to 

avoid arrest to their skill, mobility, or imagination as their careers pro

gressed. A more recent survey reinforced the view that experienced, higher

rate offenders believe skillful planning cut their risk of arrest. 47 

One may suspect, then, that the offenders apprehended at or near the 

scene of the crime will be mostly those who did not plan their escape very 

well, or who were identified by others while committing the crime. To the 

degree that these lIunprofessionalli errors are the hallmarks of inexperienced 

offenders, the police will apprehend mostly low-rate or young criminals 

through on-scene arrest. 

If the patrol response does not lead to on-scene arrest, detectives 

swing into action. When follow-up investigations are successful, it is usu

ally because someone tells the police who committed the crime: a victim or 

witness knows the culprit's name or address in over half of the felony cases 

that are eventually solved. 48 For the remaining half, investigators develop 

suspect information from a variety of sources, including physical evidence, 

- informants, and departmental records. The key to use of these alternative 

information sources is that they are aimed primarily at offenders who have 

previously been identified by the police. Fingerprints or toolmarks are of 

no help in identifying criminals who have never been booked and whose meth

ods of operation have never been filed; a physical description of the sus

pect by a victim or witness rarely leads to an arrest unless the citizen can 
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i dent ify the suspect ina book of mug shots, or can otherwi se match the 

description of a known offender: As noted above~ when experienced offenders 

are caught, it is likely to be due to follow-up efforts rather than fast or 

effective police response to the crime scene. One would suspect that fol

low-up investigations probably lead mostly to capture of experienced, high

rate offenders who have already been identified by police as habitual crim

inals. 

Ev i dence as to wh i ch of these two effects predomi nates is scanty and 

inconclusive. Examination of the distribution of offense rates, crimes, and 

arrests among offenders suggests that high-rate offenders are more success

ful in avoiding arrest,49 while the high-rate offenders themselves report 

the same rate of arrests per crime committed as low-rate offenders. 50 

Since the selectivity of arrests may have important impacts on the ul

timate incapacitative selectivity of the criminal justice system, it is pru

dent to examine the following alternatives: 

• Constant probabilities. Suppose that the selectivity effects of the 
two strategi es d i d cance lout. Then the chances of arrest wou 1 d be 
constant for all offenders. For this base case, assume that 
Blumstein and Cohen1s probabilities are correct. 

• Offender learning. Suppose that the chances of arrests depend on 
the n~mber of crimes of that type previously committed, and that in
experlenced, low-rate offenders are twice as likely to be caught for 
each cr.ime they commit (Figure 3). This is almost certainly an 
overestlmate of any actual on-scene arrest effects. The probabili
ti es of arrest averaged over all offenders are assumed to be the 
same as before. 

• Po 1 i ce 1 earn i ng. Suppose that the chances of arrest depend on the 
number o~ previous arrests for crimes of that type, and that experi
enced, hlgh-rate offenders are twice as likely to be caught for each 
crime they commit (Figure 3). This almost certainly overstates the 
follow-up investigation effects. Again, the average probability of 
arrest does not change. 

The arrest probability curves for cases two and three are in effect learning 
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curves: in case two, the offender is learning to commit crimes; in case 

three~ the police are learning the identity of the offender. Hence the non

linear form of most learning curves is assumed for each case. 51 

Figure 3 

ptA/C) 

,." ... 

offendf:r 1 eA,.' .... .; 

t1mes arrestee 

Sensitivity Analysis of Uncertain Factors 

It should be obvious at this point that the range of possible values 

for the basi c sources of uncertai nty has been narrowed somewhat by previ ous 

research, but not by much. However, it is possible that the present, wide 

range of values is good enough to allow estimation of selectivity and elas

ticity for the present system with good precision. Even if the differing 

assumptions result in greatly differing estimates of selectivity and elasti-

city, it may well be that some parameters are more important than others, 

and that research should be oriented toward resolving the uncertainty in one 

or two of them. In this section, the effects of each plausible assumption 

about the parameters is explored, and the most important parameters identi-

fied. 

In the previous section, three values each for the average offense rate 

and the importance of the highest-rate offenders, two values for the cor-

relation between crime types and care~r length, and three arrest production 
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functions were identified. All of the values are plausible; just as impor

tant, all lOa combinations of values are plausible, and combinations may be 

important. For example, it is reasonable to suggest that increased proba

bilities of arrest due to police learning will only affect selectivity much 

if criminal careers are long, since high-rate offenders may never be ar-

rested in a short career. However, examination of all combinations 

generated by an earlier version of this simulation indicated that "interac

tion effects" such as this were unimportant; in addition, none of them could 

be distinguished from random fluctuations. To make things simpler, 18 simu

lations of 1000 offenders each were obtained. 52 The resulting combinations 

of crimes prevented and offenders incarcerated are shown in the scatterplot 

below. For comparison, the points that would be possible if perfect infor

mation were available are shown in the figure. 
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The most arresting result is that the proportion of victimizations pre

vented (that is, the proportion of crimes prevented, weighted to reflect the 

seri ousness of each offense) and the proport i on of off enders incarcerated 

vary over a wide range. At present, the criminal justice system may be 

i ncarcerat i ng anywhere from 5 to 35 percent of the act i ve cr imi na 1 offen

ders. Anywhere from 10 to 40 percent of potential victimization may be pre

vented by i ncarcerat i on po 1 i c i es. Both est imates are in 1 i ne with the wi de 

f . . t t' 53 range of estimates of the effects 0 lncapacl a 10n. 

Perhaps more interesting are the estimates of the selectivity of the 

present system. The most se 1 ect i ve po i nts are those farthest rom e f th 45 0 

line, which represents no selettivity at all. The estimates are about 

evenly distributed between 1.0 and 3.0, averaging about 2.10. At the mar

gin, an incredse of one percent in the proportion of all offenders who are 

incarcerated will cut the victimization rate by about 2.10 percent. 54 In 

most cases the "perfect information" curve is substantially better. Still, 

this dramatically demonstrates the importance of filtering, since criminal 

justice agencies make little conscious effort to be selective. 

Indicators of selectivity. Of the major sources of uncertainty, which 

affect estimates of the system l s selectivity the most? Figure 4 shows the 

relative importance of each source. The figure speaks for itself--by far 

the most important parameter is the contribution of the highest-rate offen

ders, the "skew" of the '1ffense rate distribution. Even if the exact values 

of all other parameters were known, over half of the uncertainty about 

selectivity rates would remain. Of the others, only differences in the 

structure of arrest probabil ities and differences in career length matter, 

and these matter little. 
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Figure 4 
Importance of Skew in Explaining 
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Figure 5 
Effect of Cha~ in the 

Offending Structure on Seiectivity 
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.D Fi gure 5 shows how the system becomes more se 1 ect i ve as the hi ghest-

rate offenders commit more and more of the crimes. When the most frequent 

ten percent commit 48 percent of crimes, selectivity is almost twice as 

great as when they commit only 30 percent. A 1 so, as one wou 1 d expect, 

selectivity is lower if experienced offenders are successful in evading ar

rest, and higher if the pplice are successful in identifying experienced of-

fenders at higher rates. Finally, short criminal careers indicate a more 

selective criminal justice system than long careers. This results from the 

fact that in only one component of the current system--sentencing--are some 

offenders typically selected for differential treatment. Judges sentence 

offenders with pri or i ncarcerat ions to longer j a i1 and pri son terms, but 

give shorter terms to first-time offenders. 55 When careers are short, offen

ders with prior arrests and incarcerations are likely to be the highest-rate 

offenders; but as careers increase in length, more and more low-rate offen-

ders get arrested and sent to jail, aM are eligible for longer terms when 

they are next convicted. That is, prior records as typically used are a 

less powerful discriminating tool when careers are long than when they are 

short. 

Indicators of elasticity. A somewhat different set of parameters in-

fluences elasticity. As Figure 6 confirms, skew and police arrest practices 

are the primary determi nants of the benefi ts to increased general i ncapac i-

tation. Of the other parameters, none stand out as being particularly 

important. 56 

Figure 7 illustrates the impact of skew and police arrest practices on 

elasticity. As shown above, when the distribution of offense rates is 

highly skewed, the present system is relatively selective due to filtering. 
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Thus the offenders who eventually end up in prison are I"elatively more ac

tive than the average, and a small percentage increase in the pl"ison popula

tion would have a sizeable effect on the crime rate. Police arrest strate-

gies influence elasticity for a different reason. If experienced offenders 

learn to evade capture, the police are less likely to arrest (and eventually 

incapacitate) the same offenders, over and over; many different offenders go 

to jail, and a large proportion of offenders are in jail at any given time. 

So a small percentage increase in the (large) prison population will again 

have a large impact on victimization rates. Higher average offense rates, 

longer criminal careers, and higher correlations between offenses also lead 

to higher rates of incarceration and thus lower elasticities. These effects 

are relatively small, however. 

Conclusions. To some people, this information will be very useful. 

Policymakers interested in pursuing general incapacitative policies will 

need to know the probable effects of increased prison space on the crime 

rate. Pinpointing the state of the criminal justice system on the plot on 

page 24 will tell them exactly what they need to know. The importance of 

this informati , on the decision to use selective policies is less obvious, 

however. If selective policies are more efficient no matter what the system 

lo\ks like, one might ask, then what good will basic research do? One 

answer is that predicting the likely impact of such programs is useful for 

evaluation, and invaluable for purposes of administrative control. i~ore 

important, however, the optimal size and structure of selective policies, 

and the best method for identifying dangerous offenders, may all depend a 

great deal on the structure of the offending population; some progi"ams may 

not be cost-effective at all. In the next two sections, a variety of 
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programs aimed at increasing selectivity are examined. The analysis begins 

where the criminal justice system must begin: with methods to identify 

frequent and dangerous criminals. 

Identifying the Dangerous Offender 

Before attempting to identify and incapacitate the dangerous offenders, 

we would do well to examine just what we mean when we refer to "dangerous 

offenders". Earl ier, offenders were termed dangerous or not on the basis of 

lambda, their present offense rate. Because criminal justice agencies have 

only limited discretion as to when an offender is released, however, a com

p 1 ete vi ew of dangerousness also inc 1 udes the pers i stence of an offender IS 

career. Consider another highly idealized case, which will be made more 

realistic shortly. 

Let us gaze into a crystal ball to determine with complete certainty 

the offense rates of each individual in the offending population. Say that 

we can be sure that suspect Ewing will commit an extortion in September, two 

briberies in November, a stock fraud in February, and will then go straight 

for the rest of his miserable life. How dangerous should Ewing be consid

ered today? If the seriousness of each of these offenses may be measured on 

some kind of social consensus scale--and the Sellin-Wolfgang index promises 

to do just that--then Ewi ng I s dangerousness may be defi ned as the present 

value of the stream of offenses, weighted by the seriousness of each 

offense. That is, 

where Ati is the number of times Ewing commits offense i in time period t, 
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Si is the seriousness of offense i, and r is the social rate of time prefer-
,57 

ence. Un1ess we can be sure that We will be able to release Ewing when he 

is no longer dangerous, the best response to his acts would be to compare D 

to the social costs of imprisonment, and jail him if he's dangerous enough 

to justify it. 

Although it ;s impossible to obtain information on future criminal 

behavior, available evidence suggests that we can greatly simplify this 

model without affecting its spirit by relying on two assumptions about the 

nature of offending. First, it is likely that the offense rate usually 

reflects relatively enduring personal characteristics, rather than rapidly 

changing opportunity structures, or capacities that may only be obtained 

after great inconvenience. For example, 68 percent of the prisoners identi

fied in the second Rand inmate study as frequent and dangerous "violent pre

dators" in the first two years were still violent predators in the fourth 

year. 58 An ear 1 i er Rand. survey found that the most frequent offenders 

regarded themselves as "career" criminals, while less frequent offenders 

thought of themselves as "quasi-criminals" (drug users, or gang members, for 

instance), or even as I straights". 59 And when the Rand researchers investi

gated the stability of rates of criminal offending, they found that offense 

rates differed but slightly over a period of years. 60 It is reasonable to 

conclude that people who have been frequent offenders in the past are likely 

to stay that way, so long as they continue to commit crimes. 

Consider also that many evaluations of programs aimed at reducing rates 

of recidivism have found that it is difficult to predict recidivism. 

Although the salient factor scores used by the u.S. Parole Commission and 

other parole boards give some evidence of predictive ability, results of 
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follow-up studies suggest that they predict low offense rates at least as 

much as the termination of a criminal career. 61 As a result, the predictive 

value of the tests may be illusory: the "good risk" for parole may not in 

fact be reformed; he may simply commit crimes at such a low rate that he 

will probably never be caught. In addition, research on the length of crim

inal careers indicates that career lengths may be modeled well by an assump

tion that a criminal is equally likely to stop committing crimes at any 

given moment since the beginning of his career. 62 In short, we are better 

at predicting the offense rate than the end of a criminal career. Moreover, 

the offense rate is in an absolute sense inherently more predictable than 

the end of a career. 63 

These two findings strongly suggest that we should consider an individ

ual "dangerous" if we believe him likely to commit serious crimes at a high 

rate in the future, and that past commission of serious crimes at a high 

rate would be the best predictor of future commission. Since it is so dif

ficult to predict how long the offender will continue to commit cr:-imes, it 

is not too unreasonable to assume that all offenders are equally persistent. 

So it makes sense to use lambda, and lambda alone, as a measure of danger-

ousness. 

Given that our interest is in predicting a weighted average of the cur

rent offense rates, there are several indicators vie can use to identify the 

most frequent and dangerous offenders: 

• The number of pri or offenses, as measured by a we i ghted average of 
the number of prlor arrests, has been used by criminal justice agen
cies for many years as an indicator of dangerousness. 

Recent evidence suggests that use of two other kinds of variables may in

crease our predictive capacity: 
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• Rates of pri or offenses, as measured by a we i ghted average of the 
rate of prior arrests per unit of time on the street~ are a more 
direct measure of the offense rate; 

• Prior offenses plus status variables associat.ed .with freque~t offen
ding, such as chronic unemplo.yme~t, dr.ug add.lctlon., or ma~ltal sta
tus may also give better predlctlons, lf rellable lnformatlon on the 
status variables is available. 

Each of these methods is most likely to work well under certain parameters 

of the structure of offending; each method reflects a different conception 

of the purposes of punishment. 

If one considers the purpose of incarceration to be punishment for past 

acts rather than prevention of future acts, then it is more appropri ate to 

rely on the number of prior offenses, as indicated by the number of prior 

arrests. If one were adamant that retribution is the .Q!l.l.l justification for 

incarceration, one would probably prefer to rely on convictions, since the 

require a greater degree of proof than do arrests. More important, however, 

a perfectly consistent retributivist would weight each prior arrest or con

viction by the seriousness of the offense, and not by some· (ultimately arbi

trary) coefficient that happens to "predict" the offense rate--and serve a 

strictly utilitarian goal. Altho'ugh seriousness~based weights would cer

tainly not achieve crime control goals so well as prediction-weighted ones, 

the loss of predictive capacity may not be very large. And, even if the 

best predictive weights were used, the number of prior arrests would yield a 

few systematic errors. In particular, it is likely that some persistent but 

infrequent and nondangerous "small time" offenders will rack up many arrests 

over a long period, and thus be incorrectly identified as dangerous. 

Misclassifications like this are less likely to corne up if the rate of 

prior arrests per unit of time on the street is used to indicate dangerous-
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ness. One wou 1 d suspect that arrest rates wou 1 d pred i ct future offense 

rates particularly well if offenses are primarily driven by motivations 

rather than opportun it i es and capac i ties. Unfortunate ly, the pol ice clear 

so few crimes by arrest that rates per unit of time on the street will fluc

tuate greatly between offenders, and the fluctuations will depend largely on 

chance elements rather than on the offender's 1 rea propensity for criminal-

ity.54 Wh t ' a lS worse, the chances of arrest probably depend on more than 

just chance. In particular, police procedures suggest that the likelihood 

of arres"L" l'S h' h h tl f 19 er s or yater a previous arrest, but fades if the offen-

der is not rearrested shortly afterward. 55 It may be difficult to 

reconcile use of arrest rates with the "just deserts" justification for in

carceration; a case can be made that they are entirely consistent, however, 

if society is equally justified in punishing people for bad motivations as 

for bad acts. Here again, the thoroughgoing retributivist would probably 

prefer to weight rates by the seriousness of the offenses, and not by pre

dictive coefficients. 

Finally, if evidence of criminal motivations from prior arrest records' 

is added to status information, predictions will clearly improve; in some 

cases, the estimates will get much better, since the social stability provi

ded by a steady job and marriage is probably the best inhibitor of 

recidivism. 55 However, these variables are largely associated with macro-

economic policies (unemployment, for example) or with personal preferences 

not directly related to criminal motivations (a desire to remain single, for 

instance). Thus the status tests cause people to be punished for things 

that are not their fault or for things tha"': are none of the government·s 

business. Although use of status variables would certainly further the goal 
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of crime control, it would be entirely inconsistent with the "just deserts" 

justification for punishment~ 

Thus there is much to be said for and against each available test. 

Ultimately, the decision as to which test is "best" depends on how to bal

ance the civil liberties of suspected offenders against the utilitarian goal 

of crime control. How much crime could be prevented if social variables or 

rates were used, that could not be prevented if only the length of the prior 

criminal record were used? And, because the structure of offending is 

likely to affect our estimates, in what situations will social characteris

tics and rates be most useful, and in what situations will they be of rela

tively little good? 

To answer these general questions, it makes sense to ask a series of 

related, specific questions. Let us construct a h'ypothetical situation: 

based on the criminal record of the first half of an offender's career, how 

well can we predict his ac~ivity in the second half? If scores on the pre

dictive test were the sole source of information used to incarcerate offen

ders, how much could the crime rate be reduced over the present, nonselec

tive system?67 

To answer this question, 18 cohorts of 1000 offenders each were simula

ted, representing different values of the parameters of the structure of the 

offending population. Five predictive tests were examined: 

• Measures based on seriousness-weighted averages of the number of 
violent and property arrests, and on the rate of violent and 
property arrests; 

• ~1easures that rely on length or rate of prior arrests, but weight 
violent and property offenses in order to best predict the offense 
rate; 

• A measure that includes social variables, and in addition weights 
violegg and property offenses in order to best predict the offense 
rate. 
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Before discussing how well these measures appear to work, let us consi

der first how well they could conceivably have worked. The best estimate of 

the proportion of offenders imprisoned (the average of all estimates discus

sed in the previous section) by the present system is 13.1 percent. Thus if 

13.1 percent of all offenders were chosen at random to be imprisoned, about 

13.1 percent of all crimes would not be prevented. If instead of choosing 

at random, the most frequent and dangerous 13.1 percent of offenders cou 1 d 

be chosen instead (that is, if perfect informati on were avail ab 1 e), then the 

percent of all crimes prevented would depend on how important these frequent 

offenders were to the entire distribution of offending: in the cases exam

i ned, th i s averaged to about 46 percent of all cr imes . So we cou 1 d prevent 

anywhere from 13.1 percent to 46 percent of all cr imes, dependi ng on how 

well the tests identify frequent and dangerous offenders. 

As explained in the previous section, the criminal justice system is 

already somewhat selective. This is mostly because ·of filtering: the most 

frequent offenders are also those most often caught, prosecuted, convicted 

and imprisoned, even though agencies are not openly selecting them. The 

best guess for the number of additional crimes prevented due to filtering is 

about 11.6 percent. Thus, as shown in Figure 8, some 24.7 percent of poten-

tial crimes are now being prevented, because of incapacitation. 

What if the prior arrest Y'ecord were used to help identify the worst 

offenders? If criminal justice agencies could simply arrest and jail indi-

vidua1s on the basis of the seriousness of their prior arrests, an addi

tional 7.9 percent of crimes could have been prevented, for a total of 32.5 

percent of all crimes. If the seriousness of the rate of prior arrests were 

used--the "Just deserts II measure of criminal motivation--then an additional 
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Potential Crime Prevention Gains if 
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1.9 percent of crimes could have been prevented, for a total of 34.5 per

cent. 

The system is slightly more selective if prior arrests and rates are 

\veighted to best predict the offense rate. In this case, 8.3 percent of 

crimes could have been prevented by jailing the 13.1 percent of offenders 

with the highest predicted offense rates, using only the number of prior 

offenses; the figures rises to 10.3 percent if rates could b~ used, and to 

10.6 percent if social characteristics could be used as predictors. Thus, 

using these lI utilitarian ll predictors, a total of 35.3 percent of all crimes 

could conceivably have been prevented, at no additional social cost. 

These results confirm the tradeoff between purely retributivist methods 

(basing processing decisions on evidence of prior conduct only), and the 

utilitarian goals of crime control. At most, addition of social character

istics would cut crime rates by four percent over use of the seriousness

weighted prio)" arrest record, and by only one percent over use of the seri-

O\Jsness-i'leighted rate of prior arrests. If a policymaker felt that the 

damage to civil liberties more than offset even an optimistic gain of four 

percent, then social characteristics should clearly not be included in the 

tests. Note also that, although police at present clear fewer than 10 per

cent of index crimes, active offender's commit crimes often enough that pre

dictions of the offense rate based only on arrests could yield sUbstantial 

gains in crime control. Perfect information about offense rates could be 

used to cut crime rates by no more than an additional 11 percent. 

These est imates are averaged over all est imates of the structures of 

offending. As one might expect, the gains to use of selective tests depend 

greatly on the structure. As the figure on the next page indicates, most of 
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the uncertainty as to how well use of prior arrest will be able to 

contribute to incapacitation depends on the offense rate: at low rates, 

fewer than four percent of crimes could conceivably be prevented by 

selective programs based on prior arrests; if one can be certain that 

individual offense rates of 4 or 5 were unrealistic, much more substantial 

gains of 9 to 12 percent are possible. Again as expected, prior arrests do 

not work well when offenders learn to escape capture by committing crimes 

more professionally. In this case, the most dangerous offenders 

systematically avoid arrests, and prior records give a distorted picture of 

an offender I s offense frequency. However, even under the very conservati ve 

assumption that offenders with above-average motivations are half as likely 
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to be arrested as below-average offenders (the differences beh"een the two 

groups are almost certa in ly sma 11 er), note that se 1 ect i ve procedures cou 1 d 

still lead to SUbstantial gains. Simi 1 ar ly, longer careers, a high 

correlation between violent and property lambdas, and a larger concentration 

of offenses among the most frequent criminals are all associated with higher 

gains to selectivity. 

If selective procedures based on the number of prior offenses can 

hardly go wrong, selecting on the basis of rates might. Although a weighted 

rate of offenses was a better predictor, on average, in some cases the abso

lute number was more reliable. In particular, if the average offense rate 

was low~ if careers were typically short, or if offenses were not concentra

ted among the worst offenders--in short, in those situations where rates 

could I)e expected to respond most sensitively to random fluctuations--then 

rates represented no gain over the number of prior offenses. In the 

(unlikely) event that all these were true, then predictions based on rates 

proved no better than random guesses. On the other hand, rates work parti

cularly well if offense rates are high and concentrated among a few offen

ders, if the most frequent offenders commit both violent and property offen

ses, and if the police learn who they are and arrest them with greater regu

larity. In such situations, use of rates can conceivably cut the crime rate 

by an additional 4 to 8 percent over use of the number of prior arrests. 

The usefulness of rates fluctuates greatly because they depend entirely 

on criminal justice system data. The gains due to addition of social char-

acteristics fluctuate much less widely, perhaps because social characteris

tics represent additional information brought in from outside the system, 

and that depend lit1e on the parameters of the offending population. Again, 
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bigger gains are associated with higher average offense rates, police learn

ing, and long careers; but the differences are relatively small, and the 

gains from using the additional sources of information virtually certain. 

in 

Based on these results we may conclude: 

• The crime-control gains of using prior criminal record are substan
tial and relatively certain. Although persistent but infrequent of
fenders may receive unduly harsh treatment, the overall fairness of 
the system will increase. 

• Rates of arrest probably represent a slight gain, and will certainly 
be useful discriminators if offense rates are large and highly 
skewed, and if active offenders are not successful in evading cap
ture. But rates are relatively unreliable when criminal careers are 
short, when offense rates are low, and when the worst offenders are 
not much worse than the least frequent and least dangerous. 

• Social characteristics also probably represent a slight gain of at 
.most four percent of all crimes committed. Although this estimate 
is relatively unaffected by changes in the structure of offending, 
it may not be sufficient to warrant inclusion of variables like 
employment and marital status in a test of dangerousness. 

• If prior arrests or rates of prior arrests are used, weighting each 
arrest by the seriousness of the offense predicts offense rates 
nearly as well as setting the weights to best predict the offense 
rate. --

As has been noted, these estimates represent maximum possible decrea~es 

the crime rate. Any program using these tests wi 11 surely have less 

effect on crime; it may, of course, have no effect at all if the program is 

poorly or ineffectively implemented. Because effective implementation is 

difficult, it is important to plan programs carefully. Where should the 

criminal justice system focus its efforts--Gn police, prosecutorial, bail, 

or sentencing selectivity? 

Creating Selective Programs and Procedures 

In designing programs or policies that focus the attention of an agency 

on frequent, dangerous offenders, it is necessary to first consider the 

tradeoff between the 1 eve 1 of resources or effort devoted to dangerous of-
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fenders, and the proport i on of offenders to rece i ve spec i a 1 attent i on. The 

tradeoff is most obvious when dangerous offenders are processed through a 

separate unit, such as a career criminal program: if many offenders are 

considered to be IIcareer criminals ll
, then the level of effort devoted to 

each cannot be as great as when on ly a few offenders are cons i dered for 

special processing. Since criminal justice agencies may have good reasons 

not to establish separate units (a few are considered below), and since, 

even if a separate unit is established, members of it may wish to allocate a 

different amount of resources to each offender or case, it makes senSE: to 

ask a more general question: how much effort should the agency devote to 

each offender? 

Determining the most effective level of effort is easy if the relation

ship between efforts and incarceration is well-defined. It is particularly 

easy if the relationship is linear, for example: then each agency would 

devote ten times the effort to processing an offender who commits 20 crimes 

each year that it would to processing a 2-crime-per-year offender. More 

complex functions require more complicated arithmetic, but the principle is 

the same. The difficulty is that, for most agencies at least, the relation-

ship between effort and results is by no means clear. 

Consider the case of the prosecutor. Since the District Attorney has 

little direct influence on which ct"imes the police solve, and no direct 

authority to set bailor sentence convicted offenders, the appropriate meas

ure of the prosecutor's effectiveness is the likelihood of conviction. 69 

Suppose that the 1 eve 1 of effort devoted to a case may be measured by the 

number of prosecutor-days spent in preparing for and conducting the trial. 

What is the relationship between prosecutor-days and likelihood of convic-

tion? 
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It is clearly not linear, since no case may have a higher than 100 

percent chance of conviction or less than a zero percent chance. It is also 

likely that the prosecutor assigned to the case will devote her first 

efforts to the activities most likely to lead to convi~tion, such as reading 

crime and arrest reports and interviewing the witnesses. Subsequent efforts 

will be devoted to less-important activities--locating additional witnesses , 
or examining physical evidence, for example. If essentially unlimited time 

is available to pursuing the case, th D A "11 
e " Wl probably end up putting 

much effort into activities that increase the chances of conviction by very 
1 itt 1 e. 70 Thus the probability of conviction will increase dramati ca lly 

with the first few hours the D.A. puts into the case, then will increase by 

successively smaller amounts as the prosecutor tUrns to lower priority acti

vities. The result might be the curve shown below. 

p(C) T------

Resources 

If the O.A. is concerned with allocating resources so as to maximize 

the incapacitative value of incarceration, she will clea,ly devote fewer re

sources to cases involving minor offenders than to the cases of frequent and 

dangerous offenders. Because some cases are inherently stronger when they 

are recei ved from the po 1 ice, however, it may not make sense to press charg

es against even the most dangerous offenders if the case is unlikely to re

sult in conviction without a large devotion of effort. Thus the prosecutor 

must allocate her scarce resources carefully; she must be willing to sacri-
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fice a little in the conviction rate in order to pursue more difficult cases 

71 
involving frequent offenders. 

The prob 1 em wi th the present system, of course, is that prosecutors do 

. f d lsness into account. In most not typically take predictlons 0 angerOl 

jurisdictions, prosecutors decide \'Ihether to press charges based on their 

perception of the chance of conviction, and to a much lesser degree on the 

seriousness of the immediate offense. The offense rate of the offender is 

11 t f t One reason for this failure to balance is simply typica y no a ac or. 

scarce, and cases that require too much work must be disthat resources are 

mi ssed to protect the rest of the prosecutor I s work load. A less obvious 

deputy prosecu tors are evaluated partly on the basis of problem is that 

their conviction record; cases that appear to be too difficult may be drop-

ped or reduced to maintain a good record.
72 

In response to this problem, prosecutors in some jurisdictions have 

estab 1 i shed career crimi na 1 un its, des i gned to devote greater resources on 

cases involving offenders judged to be frequent and dangerous. By setting 

aside some proportion of the office' s total resources, the D.A. can ensure 

that enough effort is put into the cases that require it (by cutting case

loads for attorneys assigned to major violator units), and reduce the onus 

to her deputies of taking on difficult cases (by changing the informal eval-

uation structure). 

The same problem of scarce resources and inadequate attention to the 

worst offenders is faced by the police, and to a lesser degree by judges and 

prison authorities as well. The response in each case has been to establish 

what amounts to a parallel processing system for "career criminals", to 

which each agency may devote more resources than would have been possible 
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under the ordinary system. Such separate units have been examined at length 

in Volume I of this report. They are limited in usefulness, mostly because 

the number of truly high-rate offenders is too low to justify establishing a 

separate bureaucracy to deal with them. 

A special unit may cope with these low caseloads in one of two general 

ways. It may devote enormous resources to each of the cases it sel ects. 

(In some prosecutor's career criminal programs, for example, each assistant 

district attorney spent an average of four times the number of hours on each 

case as was spent in regu 1 ar process i ng. 73) Th i s means that members of 

special units will undertake many activities that are very unlikely to in-

crease the chances of conviction much. If they undE:rtake too many of these 

activities, they may draw an undue amount of resources from the main office. 

Particularly since the tests used to predict high-rate offenders are imper

fect, this might actually result in a net decrease in selective incapacita-

tion, and a net increase in crime rates. 

Alternatively, the special unit may widen the net, focusing resources 

on offenders expected to commit crimes at lower rates. Unfortunately, this, 

too, may defeat the purpose of the special unit if many low-rate offenders 

are included who do not require any special processing, since resources con

tinue to be drawn from the main office. Hidening the net may also result in 

a net decrease in selective incapacitation. 

An alternative to establishing a special ~nit is to enhance processing 

within the regular criminal justice system. This may include increasing the 

probability of recognizing and "screening in" cases involving high-rate of

fenders, putting more effort into solving and prosecuting these cases, and 

being more careful to set sentences and bail restrictions appropriate to the 
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offender I S expected offense rate. It would clearly be more difficult to 

design and implement procedures that focus the attention of the criminal 

justice system through the regular processing units than through separate, 

para 11 e 1 un i ts. If the procedures can be imp 1 emented, however, the system 

could gain a lot in selectivity, while avoiding the fatal flaws of special 

un its. 

It is just because the procedures will be hard to work out that it is 

important to know where the potential gains are greatest. To find out, 1000 

offender careers were simulated under 18 different sets of assumptions each 

to determine the likely crime control benefits of a plausible enhanced pro

cessing program undertaken by each criminal justice agency. Four programs 

were considered. 

Police solve crimes that available information make the easiest to 

solve, with little regard for the frequency or dangerousness of the perpe

trator. (Although they may be more likely to solve crimes committed by of

fenders they have previously arrested, this is generally because more infor

mation is available about these indivjduals, not because police select them 

out for special attention.) Suppose instead that po-';ce used surveillance, 

stakeout, and decoy tactics and conducted more thorough reactive investiga

tions of crimes committed by the worst 10 percent of offenders; as a result, 

they triple the likelihood of arrest for the worst offenders. 74 

Prosecutors initially reject the 25 percent of cases judged least 

likely to result in conviction on the strength of available evidence; they 

allocate attention to the remaining cases to maximize the average probabi

lity of conviction. Suppose instead that the D.A. selects cases so as to 

maximize the probabil ity of conviction, weighted by the expected offense 
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rate of each offender. 75 

Bail is now set on the basis of the seriousness of the instant of-

fense; a study of eight representative jurisdictions found that about 15 

percent of offenders were detained until trial; the typical detained offen

der spends about two months in jail after the initial arrest.76 Suppose 

that, instead of setting bail on the basis of the instant offense, the judge 

preventati ve ly detai ned those 15 percent of offenders expected to commit 

crimes at the highest rates. 

Se~tences typically depend on the seriousness of the convicted of-

fense, but stiffer sentences are often given to previously incarcerated 

offenders, and more 1 en i ent sentences to fi tst offenders. Suppose instead 

that the length of the sentence did not depend on the instant offense, but 

s 1 i d up or down on the bas i s of the expec ted off en se r:ate of the con vi cted 
, 77 

offender. 

In any of these scenarios, each agency may use the number of prio!' 

offenses (as measured by arrests or convictions), the rate of pr'ior offen

ses, a variety of social characteristics" or a combination of the three. 

For purposes of comparison between programs, it doesn1t much matter which 

one is used, as long as they all use the same one. Because seriousness-

weighted arrest rates predict fairly accurately and are neither difficult to 

validate nor difficult to justify, it will be assumed here that all agencies 

use the rate of prior offenses, as measured by the rate of arrests per month 

on the street, as the discriminating tool. 

The results of implementing each of these programs, as shown be?ow, ap

pear to be somewhat disappointing. Preventive detention programs were suc

cessful in cutting the crime rate by nearly three percent with no increase 
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in the jail population; but selective police, prosecutorial, and sentencing 

policies had much smaller effects~ averaging to less than a one percent de

crease each. This seems to conflict with the prevailing wisdom--that added 

selectivity at the front end of the system can substantially cut the crime 

rate at no cost--as well as previous findings that selective sentencing can 

decrease crime rates by as much as 20 percent. What has gone wrong? 

.' 10' 
.~ 
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30 

The problem is that prison terms are too long, relative to the average 

criminal career. Although selective policies were successful in that they 

increase the rate at which dangerous offenders are arrested, convicted, and 

incarcerated, these dangerous offenders all too often recei ved very 1 Cilg 

prison terms: the average sentence for a convicted offender who had pl"evi-

ously been incarcerated was four years, for example. Un 1 ess the average 

criminal career was very long, this meant that many of these offenders spent 

many years behind bars, although they would have "aged out" of the offending 

population and conmitted no crimes if released. So there was a large in

crease in the proportion of inmates who would have been inactive if re

leased. 
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D This illustrates the tension between the certainty of punishment and 

the severity of punishment. The most efficient crime control system would 

be one that solved crimes and convicted offenders with such regularity that, 

even if short periods of incarceration were used as punishment, frequent and 

persistent offenders would be incapacitated for most of their active career. 

In an imperfect system that substitutes severe punishment for certain pun

ishment, the costs in inefficiency, as well as the social costs of wasting 

potentially productive lives in prison, are enormous. Because the costs in

crease almost as fast as the benefits if the system focused on the frequent 

and dangerous, selective police, prosecutor, and sentencing policies are 

relatively inefficient. In contrast, preventive detention programs \'Iork 

well, since the chances th'tt an offender will cease activity within two 

months of his arrest for a crime are very small, even if criminal careers 

are only four years long, on average. 

Of course, the average length of incarceration has been set by the leg

islature to reflect just deserts, and not just to incapacitate offenders ef

ficiently. However, due to the vast amount of discretion granted to judges, 

there is much uncertai nty as to whether the highest-rate offenders wi 11 re

ceive the stiffest penalties. Given identical circumstances, different 

judges mete out greatly differing sentences. If the average sentence for 

previously incarcerated robbery convicts is four years, for example, 10 per

cent of offenders received sentences of nine years or more, while an equal 

percentage received sentences of less than six months. 78 Wasted prison space 

is 1 arge ly due to abnorma lly long sentences; in add i ti on, some of the bene

fits of selective apprehension and conviction are lost when judges pass ab

normally short sentences on high-rate offenders. 
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Short of developing methods for predicting the end of a criminal car

eer,79 1 itt 1 e can be done to reduce the tens i on between sever ity and cer-

tainty. Something can be done about judicial discretion, however, while 

maintaining the severity of punishment at present levels. Instead of the 

discretionary sentencing scheme in place in most states, a presumptive sen

tencing strategy could be adopted, one that dictates a particular sentence 

for a particular crime or criminal, and leaves the judge with limited dis

cretion to lengthen or shorten it. ao If presumptive sentencing schedules 

were used in place of the present system, the prison population would remain 

unchanged (since the average sentence would not change), but wasted prison 

space would decrease and the benefits of incapacitation should increase 

(si nce most offenders woul d recei ve the des; red sentence). 

programs work better under presumptive sentencing? 

Do selective 

Decidedly, yes. The average decrease in the crime rate that could be 

achieved without increas'ing the prison population is shown below. All pro

grams now cause sUbstantial crime control benefits. 

". 

o 5 10 15 20 

Percent of crimes not committed 
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Police programs provide the greatest decrease in the crime rate, at a shade 

over three percent. This was as expected~ since the police provide both the 

evidence and the suspects used by the rest of the criminal justice system. 

Sentencing programs decrease the crime rate by just under three percent, 

without an increase in the prison population. This makes sense, toe: if 

the 'police and the prosecutor are successfully select'ive in arresting and 

convicting a high-rate offender, this mayor may not lead to the offender's 

incapacitation; the judge has the final word on incarceration, however, and 

if he is selective the benefits are direct and certain. Preventive deten

tion still decreases the crime rate by 2.7 percent, because it provides 

short-run incapacitation with fairly certain benefits. Finally, prosecutors 

could cut the crime rate by 1.3 percent or so, simply through a change in 

case screening. If the District Attorney is able to increase the probabi

lity of conviction for high-rate offenders by allocating additional re

sources to cases involving them, the decrease could be substantially 

greater. 

These are the expected effects, averaged over all structures of the of

fending population. Different selective policies work better or less well, 

depending on what that structure looks like. As shown in the figure below, 

selective policies work better: when the average offender commits crimes at 

a higher rate (because it is easier to discriminate high-rate offenders from 

lm'l-rate offenders if they are all arrested more frequently); when 

experienced offenders learn to avoid capture (because selective programs 

help to compensate for the low degree of incapacitation due to filtering); 

and when offender careers are long, rather than short (because long prison 

sentences will result in less waste). 
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In addition, different struct~res suggest that different selective pro-

grams will be particularly effective. Consider Figure 9. If offenders 

learn to commit crimes that the police cannot solve, selective police and 

sentencing policies (and, to a lesser extent, selective prosecutorial 

screening policies) reduce the crime rate by a sUbstantial margin--up to 8 

percent. If the chances of arrest are about the same for all offenders, or 

if the police are already more likely to catch criminals they have caught in 

the past, these policies only cut the crime rate by 2 percent or less. The 

crime control benefits of preventive detention policies are essentially un-

affected by present police arrest strategies. 

The length of the average criminal career has similar effects. If car

eers are short, many criminals sentenced to long prison terms could be re

leased without endangering the public; prison space is largely wasted. Po

lice, prosecutorial, and sentencing programs which increase the frequency of 

these long prison terms also increase the waste, and the additional benefits 
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are a1most exact1y canceled by the added costs. Again, the effectiveness of 

prevent i ve detent i on po 1; c i es does not depend much on the average 1 ength of 

a criminal career. 

Although a three percent decrease in the crime rate would be much wel

comed, perhaps the most important result of this simulation is that the ef

fects of plausible selective programs are probably not much larger than 

that. Larger crime control gains are possible, if the offending popul ation 

is in fact structured in the most favorable possible way. For example, if 

the average offender commits crimes at a high rate and over a long period of 

time, and learns to avoid capture as he becomes more experienced, selective 

police programs may cut crime rates by as much as 10 percent, selective 

prosecutor screening may cut the crime rate by as much as 6 percent, and 

selective sentencing may reduce crimes by nearly 20 percent. Figures like 

these are more in line with earlier estimates;81 neither are they 

necessarily wrong, bec...:use the assumptions on which they are based are not 

unreasonable. However, they are not the most reasonable assumptions, and we 

would do well not to count on such pleasant prospects while planning 

selective policies. 

Conclusions 

Pract iti oners and researchers have tak en to the concept of lise 1 ect i ve 

incapacitation"--directing the attention of the justice system to the most 

frequent and dangerous offenders--with undisguised enthusiasm. If these few 

offenders who commit a large proportion of the crimes could be locked up, 

many crimes would be prevented. Some have even predicted the crime rate 

would decrease by up to 20 percent, if the system adopted selective 
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procedures. Although such crime preVention g:3.;ns may be possible~ the 

simUlation results presented above suggest that ~uch astronomical gains are 

unlikely--even if programs were designed and implemented to reliably 

ide~tify the worst offenders, and arrest, convict and inca.rcerate them at 

much higher rates. One reason is that the present system--by only 

arresting, conVicting and incarcerating a fraction of the offenders--is 

already focusing its efforts on the worst offenders, even without making any 

concerted effort at doing so. Another reason is that the size of these 

crime control gains depends greatly on what the offending population looks 

like; there is good reason to believe previous studies have assumed that the 

average offender commits crimes over too long a period and commits them too 

frequently. 

Still, there is much uncertainty as to how selective the present system 

is, and hm'l well efforts at increasing its selectivity will work. Much of 

this uncertainty can be resolved if more is known about the following 

characteristics of the offending popUlation. 

To determine the selectivity of the present system, more 
reliable estimates of the contribution of the highest-rate 
offenders to the crime rate are needed. 

To see how well different selective poliCies and procedures 
will work, it is important to determine ~'Ihether police now 
learn who the most frequent offenders are and arrest them at 
higher rates, whether experienced offenders learn to commi t 
crimes that are harder to solve, or whether the two effects 
cancel each other out. 

Finally, to determine the most effective sentence length, it 
is important to know how long the average criminal career 
lasts, and whether high-rate offenders commit crimes over a 
longer career or a shorter career than low-rate offenders. 
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Despite the vast uncertainty about the offending population, the 

simulation results presented above indicate that some policies and 

procedures will almost certainly make the criminal justice system more 

selective and efficient. The ramifications of these results for predictive 

tests, judicial discretion, and particular selective procedures and policies 

are considered in turn. 

Predictive tests. Perhaps surprisingly, a relatively simple scale that 

weighted each prior arrest by the seriousness of the offense accurately 

differentiated high-rate from low-rate offenders. A scale using the rate of 

arrests predicted about 25 percent more accurately than this, and when the 

rates were carefully weighted in order to reflect the chances of arrest for 

each crime, police arrest strategies, and so on, the tests worked better 

still. Social characteristics such as employment, marital status, and drug history 

did little to increase the accuracy· of the distinction between high- and 

low-rate offenders. Many people consider the use of social characteristics 

to be unfair and unjust but believe that the justice system would be fairer 

and more just if it used only the number of rate of prior arrests to 

identify frequent and dangerous offenders. 

Justice agencies should examine the rate of each offender's 
prior arrests, with each arrest weighted to reflect the 
seriousness of the offense, to help focus their activities 
on high-rate offenders. If data are avai1able that allow a 
more sophisticated system of weighting arrests to be 
developed, they should probably be used; this will only 
marginally increase the predictive accuracy of the test, 
however. Social characteristics should not be used. 

Judicial discretion. It will be difficult to achieve any decrease in 

the crime rate without a concurrent increase in the pri son popul ati on, if 

sentences continue to be set largely at the discretion of the judge. 
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Because selective programs aim mostly at offenders who have been previously 

arrested~ convicted~ and perhaps incarcerated (or alternatively; because 

selective programs would cause high-rate offenders to be arrested, 

convicted, and imprisoned with greater regul arity), they focus on offenders 

who receive longer prison terms when they are convicted. Under the 

indeterminate sentencing scheme in place in most states, many of these 

offenders are sentenced to terms so long that they spend many years beh i nd 

bars when, had they been free, they would have committed no crimes; 

conversely, many high-rate offenders receive short sentences at the whim of 

the judge. 

Simulation results suggest that one in every six offenders now in 

prisons and jails could be released without endangering the conmunity; if 

police or prosecutors are selective, or if judges are more selective than 

they are at present, but continue to gauge prison sentences on their 

idiosyncratic judgments, 50 to 200 percent more offenders could be released. 

Continued judicial discretion would effectively cancel the results of added 

selectivity at the IIfront end" of the system. 

State legislatures should consider presumptive sentencing as 
a necessary adjunct, if not a prerequisite, to a general 
focus on high-rate, dangerous offenders. 

Selective programs and policies. If police used the rate of prior 

arrests to identify the most dangerous offenders, and then set out to arrest 

them at high rates through use of surveillance, stakeouts, and decoy 

operations, the crime rate could decrease by some three percent, with no 

increase in the prison population. Although extensive use of M.a. files and 

other information likely to identify patterns of criminal behavior are also 

promising approaches, they have not been evaluated fully enough to determine 

-57-



whether they will significantly enhance selectivity. Although many police 

departments are presently using each of these techniques, the htargets"--the 

dangerous offenders--have often been selected haphazardly, and the selective 

operations themselves have been implemented by separate units. 

Po 1 i ce shou 1 d tra in patro 1 offi cers and detect i ves to use 
surveill ance, stakeouts, decoy operati ons, and crime-pattern 
investigation efforts as part of their regular routine, 
aiming their efforts at increasing the rate of arrests for 
active offenders who have been most frequently arrested in 
the past. 

If prosecutors screened cases for prosecution on the basis of the rate 

of the offender's prior arrests as well as on the strength of the evidence, 

the crime rate could decrease by a bit more than one percent, with no 

increase in the prison population. A larger decrease is possible if, by 

putting more resources into prosecuting the cases of dangerous offenders, 

the prosecutor could increase ~he probability of convicting the.m. To 

identify the best method of reallocating resources to cases, however, it is 

necessary to know more about how prosecutors produce convictions. It is 

possible that a reallocation based on the present, limited information could 

decrease the selectivity of prosecutorial efforts, by pulling too many 

resources from other cases. Th ismay have been the case with the career 

criminal program. 

Prosecutors should begin to incorporate the offense rate, 
as indicated by the rate of prior arrests, in their 
screening decisions. 

The National Institute of Justice should sponsor research 
th.at will specify how the activities of the prosecutor 
inflw2nce the chances of conviction. This is necessary to 
determi ne the best all ocati on of resources to cases 
involving frequent and dangerous offenders. 
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Bail policies pose special problems. Decisions about pretrial 

detention directly affect the freedom of a defendant; if judges used an 

offender's rate of arrests to set bail, it is possible that a defendant 

could be jailed who has never committed a crime, or for a once-guilty 

defendant to be considered dangerous and jailed on account of prior 

offenses, for which he has paid his debt to society already. To say that 

such abhorrent cases are unlikely, or that they are already happening under 

the present bail system, is to beg the fundamental question: how much 

unfairness should we be willing to tolerate in order to prevent a crime? 

Sentencing policies pose a lesser problem, because the worst cases are 

less repugnant. Only convicted and thus blamevlOrthy offenders are eligible 

for sentences, so we can be certain that each person who is convicted 

deserves some punishment. Still, even the most committed utilitarian is 

likely to agree that punishment is fairest when it fits the offender's past 

criminal history, and there are bound to be situations when the arrest record 

will be misleading and the sentence passed will be too long or too short. 

Again, we must balance fairness against crime prevention. 

Full consideration of questions 1 ike th i s is beyond the scope of this 

analysis. Although there is a role for research here,82 the tradeoff must 

ultimately be resolved through the political process. However, it is 

important to note that one of the reasons frequently offered for not 

authorizing and implementing selective bail and sentencing procedures--that 

they would prevent only a minimal number of crimes, at least in comparison 

with innovations at the front-end of the system--is probably not true. On 

the contrary, because judges have more or less complete control over 

incapacitation, selective bail and sentencing policies will prevent as many 
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crimes as selective police and prosecution policies, provided judges havf'; 

the information needed to make accurate predictive jUdgments. As shown 

above, the rate of prior arrests provides ample information for making these 

judgments. 

l~hether society should 'choose to implement selective bail and 

sentencing policies depends ultimately on how effective the policies will 

be. About this, there is still considerable uncertainty. Because so much 

of that uncertainty depends on the structure of the offending population, a 

better knowledge of how long a criminal career lasts and how focused police 

arrest practices ar'e now will go a long way to answering these questions. 
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Behavior with Statistical Inference and Individualized Judgment," Yale 
Law Journal, 88 (1979) 1408-1448. --

For a discussion of "just deserts II and its impact on the sentencing of 
recidivists, see Andre\oJ von Hirsch, "Desert and Previous Conviction in 
Sentencing," Minnesota Law Review, 65 (1981) 591-634, and H.L.A. Hart, 
Punishment and Responsibility (New York: Oxford University Press, 
1968). 

Peter Greenwood with All an 
R-2815-NIJ (Santa Monica, Ca.: 

Abrahamse, Selective Incapacitation, 
Rand Corporation, 1982). 

The' effects of using different discriminators are discussed in detail 
in part three of this paper. 

8. Eleanor Chelimsky and Judith Dahmann, Career Criminal Program National 
Evaluation: Final Report (Washington, D.C.: U.S. Government Printing 
Office, 1981). 

9. The "replacement" theory suggests that, since much crime is committed 
in groups such as youth gangs, incapacitation of selected members of 
the groups will have little effect on the crime rate--the rest of the 
group wi 11 continue to commit offenses as they have been. The "multi
plier" effect is basically deterrence: once offenders recognize that 
high-rate criminals are being incapacitated, they will shift to less 
seri ous crimes or commit them at a lower rate. Both theori es are 
plausible; there is no conclusive evidence to support either one. 

10. Thorsten Sellin and Marvin E. Wolfgang, in The Measurement of Delin-
guency (New York: John Wiley and Sons, 1964), identify what amounts 
to a societal consensus regarding the relative seriousness of various 
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11. 

criminal activities. Their index has been replicated many times 
since, on many different samp 1 es. Although comp 1 ex, the scores are 
remarkablY robust. See, for instance, Charles F. Wellford and Michael 
l..Jiatrowski, liOn the Measurement of De1inquencY,1I Journal of Criminal 
Law and Criminology, 66 (1975) 175-188, and Robert M. Figlio, "The Se
riousness of Offenses: An Evaluation by Offenders and Non-Offenders,~ 
Journal of Criminal Law and Criminology, 66 (1975) 189-200. 

Combining Sellin and Wolfgang's seriousness scores with, arrest data 
for U.S. cities in 1979 (U.S. Department of Justice, Federal Bureau of 
Investigation, Crime in the United States: The Uniform Crime Re orts 
(Washington, D.C.: U.S. Government Printing Office, 980 results in 
a relative weighting of almost exactly three to one. This means that 
the percent of crimes prevented may be defined as three times the 
number of violent crimes actually committed plus the number of 
property crimes, all divided by the expected number of weighted crimes 
that would have been committed, had no offenders been incarcerated. 

The denominator of S is somewhat more complicated, because it is 
possible for a former offender to begin incarceration at a time when 
he is no longer active (due to trial delays) or for an offender's 
career to end (his motivation for committing crimes to drop to zero, 
or at least to the levels of most nonoffenders) while he is in prison. 
If prisons are successful in rehabilitating offenders, the experience 
of impri sonment wi 11 tend to shorten a crimi na l' s career and pri sons 
will contain many inactive offenders; if, on the other hand, offenders 
in prison tend to "store up" offenses and commit them once they are 
released, imprisonment may effectively lengthen criminal careers. For 
purposes of this paper, it will be assumed that prison neither 
lengthens nor shortens an offender's career, and has no effect on his 
motivation to commit crimes. To completely reflect the proportion of 
offenders in jail or prison, the denominator will be d~fined as the 
number of offender-months spent in prison for active and inactive 
offenders, divided by the total number of active offender-months plus 
the number of i nacti ve offender-months spent in pri son. Put another 
\'Jay, an offender's career is not presumed to end until he has returned 
to the street and demonstrated that he is no longer motivated to 
commit crimes. 

There is considerable controversy as to whether the number of prison
ers increases to fill available prison space, or whether prison space 
is increased in response to the need for it. A ~ though both of these 
hypotheses are partly correct, there is evidence to support the com
mon-sense notion that the number of prisoners depends largely on 
available space, but that the amount of space available depends mainly 
on political factor',;. See Kenneth Carlson with Patricia Evans and 
John Flanagan, American Prisons and Jails: Volume II, Population 
T)"ends and Projections (Wasnington, D.C.: National Institute of Jus-
11ce, October 1980) an~ James Q. Wilson, "The Political Feasibility of 
Punishment," in Justice and Punishment, edited by J.B. Cederblom and 
William L. Blitzek (Cambridge, Mass.: Ballinger, 1977). For a re
analysis of Carlson's data that reaches opposite conclusions, see 
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" 

ALelfadredtoBlpUrm~tein,p Jaclqut~line Cohen and Wi1Ham Gooding, IIDoes Capacity 
1son opu a 10n1 A Critical R I f 

den~e, II mimeogr~phed (Pittsburgh, Pa\ Ur~~~e~ys~e So~e {1c1nt Evi
negle-Mellon Unlversity, April 1982). ms ns 1 U e, Car-

Although parole boards and j d f 
arrests and conv i ct ions i u ges reque~t ly take the number of pri or 
and parole decisions to o~{; :c~~~;;~t:rdl0r reco~d affects sentencing 
part thr~e"below, the correlation betwee~g~h:'num~;~ov;r, ~s shown in 
and convlctlons and the rate of prior offe ' 1 0 prl0r arrests 

-- nses 1S on y a moderate one. 

~~~e:i~pa~~l~' Hind~lang, Travis, Hirschi and Joseph G. Weis, "Corre-

and Offi ci a 1 1~~~:~~:;, II T~~eIr\~Ua~l ~~c~: l~~~~:~P~~~~e~~t~~e(l~~JtReport 
~~e B~:ikt:: :~:~m~~~!n~:e~, ~er~ved from Mar~ A. P~terson and Harriet 
Prison Inmates (Cambridge' EOn~llca~'d.WhoO~lmmlthlCrlmes? A Survex of 

j~~~~~ntas T~~t~~nt~dod t~~o~~h l!~~~d a,' metholeosfc b;~~:~rdGUP~lt~~~ngHa~~: 
Estimating Cr'ime Rates II i~ Peter 1n Jan dM• B Ch~lken, ,lIModels Used for 
224-252, The critical' ,son an ralk.er I'nth Polich, pp. 
g~nerated by a Poi sson ~~~~~~~1 onasnd arteha~hat1l crifmfes da~d arrests are 
"ke 1y to be arrested. ' a 0 en et s are equa lly 

See ,Shl,omo Shinnar and Reuel Shinnar, 
Justlce ~ystem on the Control of Crime: 
an~ Soclety Review, 2 (1975) 581-611 
th 1 s hypothes is. ' 

liThe Effects of the Crimi na 1 
A Quantitative Approach," Lal'l 

for a discussion critical "Of 

Lower and upper bounds were estimated as described in Volume I of th1'S 
report, pp. 88-95. 

Barbara Boland and James Q Wils "A C t 
Public Interest 51 (1978) '22 34 o~' ,geJ, nine and Punishment," The 
and Rest • t. ' p. b b' , . - . ames . Co 11 ins, "Offender Careers 
U' ,raln. \'0 a 11~tles and Policy Implications" (Philadelph' . 
nlVers1ty of Pennsylvama, 1978). Alfred Blumstein and JacqUel~~~ 
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Peterson 

20. Boland and Wilson, II,Age, Crime and Punishment ll ; Blumstein and Cohen, 
IIEstimation of Individual Crime Rates. 1I 

21. Peterson and Braiker with Polich, Who Commits Crimes?, also make the 
assumption that all offenders have an equal probability of conviction 
given that they are arrested. This allows the authors to estimate 
lambda for the population of repeat offenders that are eligible for 
prison terms, if caught and convicted. These estimates are very simi
lar to the direct estimates, suggesting that, if conviction probabili
ties are not uncorrelated with offense rates, at least they are suf
ficiently independent to allow comparison between different samples. 

22. Bes ides, the 1 arger est imates better fit most peop 1 e' s conception of 
what a reasonably defined IIcriminal populationll should look like; many 
of us would describe an offender who commits two or three auto thefts 
over a ten year period as a very eccentric autophile, rather than as a 
II rea lll criminal. 

23. Although some have cited Pareto's Law of Income Distribution as an ex
ample of a theoretically determined distribution that models a simi
larly complex situation, Pareto's Law strictly applies only to the 
distribution of wealth within a single bureaucratic hierarchy, and in 
fact income distributions do not'fit the Pareto distribution well un
less they are disaggregated by hierarchy. The utility of the Law is 
greatly limited, because it is difficult to define hierarchies in a 
reasonable way. See Benoit Mandelbrot, The Fractal Geometry of Nature 
(New York: W.H. Freeman, 1983). 

24. 

25. 

If any kind of lIiron law ll for the distribution of offense rates (or 
total offenses, or total deviance of any kind) can be derived, it can 
probably only apply to discrete, homogeneous groups (or IIhierarchies ll ) 
of offenders. Identifying hierarchies of individuals in an under
ground economy on a spat i a 1, psycho log i ca 'I, or other conceptua 1 bas i s 
is bound to be more difficult than identifying hierarchies of indivi
duals in the legitimate economy. 

Travis Hirschi, Michael J. Hindelang and Joseph G. Weis, liThe Status 
of Self-Report Measures,1I in Handbook of Criminal Justice Research, 
edited by Malcolm W. Klein and Kathleen S. Teilmann (Beverly Hills: 
Sage, 1980), discuss several studies that assess the reliability and 
validity of self-report measures. 

There are three reasons for this: 
• Lying. Offenders who consider themselves to be noncriminals or 

marginally criminal will underreport offenses in order to put 
themselves in a better light; offenders who think of themselves 
as violent or IIbad ll use the interview or questionnaire to ex
press their IIbadness ll . See John P. Clark and Lawrence L. 
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26. 

27. 

28. 

29. 

Tifft, "Polygraph and Interview Validation of Self-Reported De
linquent Behavior,1I American Sociological Review, 31 (1966) 
516-523, and Peter Fal~rington, 'IISelf-Reports of Deviant Beha
vior: Predictive and Stable?ij Journal of Criminal Law and Cri
minology, 64 (1973),99-110. 

• Forgetting. For low-rate offenders, crime is a less important 
part of their lives than for high-rate offenders. Farrington, 
IISe~f-Re~orts, II ~ound that low-rate criminals tend to forget 
thew crlmes, whlle more frequent criminals may remember them
selv~s as more active than they really were. Forgetting is a 
partlcular problem when offenders are asked to estimate offense 
ra~es for their entire c,areers; in the first Ran inmate study, 
th 1 S averaged 24 years 1 n 1 ength. See Joan Peters il i a, Peter 
W. Greenwood and Marvin Lavin, Criminal Careers of Habitual 
Felons, R-2144-DOJ (Santa Monica, Ca.: Rand Corporation, 
August 1977). 

• Distortion. Self-report surveys require than an offender in-
terpret such ambiguous offenses as IIbeatingsll IIhustles ll and 
IIconsll, providing offenders with another opportunity to c~nceal 
or exaggerate th~ir criminal involvement. Here again, high
rate offenders wlll be more likely to define offenses broadly 
and overreport their rates of offending, while low-rate offen
ders will define the offenses more strictly, and underreport. 
~lthough the impact of questionnaire items has yet to be exam
lned careful,ly for s~lf-re~ort· stu?ies of criminal activity, 
the opportunlty for dlstortlon provlded by ambiguous questions 
has been well documented in the literature on public opinion 
polling. See, for example, Hadley A. Cantril, IIExperiments in 
Hording of Questions,1I Public Opinion Quarterly, 4 (1940) 330-
332, and R.S. Crutchfield and D.A. Gordon, IIVariations in Re
spondents' Interpretations of an Opinion-Poll Question, II Inter
national Journal of Opinion and Attitude, 1 (1947) 1-12. 

See Appendix 3 of Volume I of this report for an account of how the 
frequent offenders become more important as the criminal justice sys
tem filters. 

These estimates were derived from gamma parameters provided 
Rolph, Jan M. Chaiken, and Robert L. Houchens, Methods for 
Crime Rates of Individuals, R-2730-NIJ (Santa Monica, Ca.: 
poration, March 1981). 

by John E. 
Estimating 
Rand Cor-

Floyd H. Allport, in liThe J-CU\~ve Hypothesis of Conforming Behavior II 
Journal of Social Psychology, 5 (1934) 141-183, first stated this hy
pothes is, based on a synthes i s of many ear 1 i er stud i es of vari ous 
kinds of deviant behavior. 

Rolph, Chaiken and Houchens, Methods for Estimating, found that the 
offense rates for many crimes are approximately gamma-distributed; in 
fact, the estimates of the proportion of offenses committed by the 10 
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percent worst offenders is derived from their fitted gamma parameters, 
rather than from raw data which were unavailable. The least-skewed 
gamma distribution that still fits the J-curve hypothesis has a skew 
of 2.0 and an alpha parameter of 1.0. Jor any gamma with alpha of 
1.0, the top 10 percent of the individuals in the distribution account 
for 30 percent of the total scores. 

30. See, for example, Petersilia~ Greenwood and Lavin, Criminal Careers, 
or Jan Chaiken and Marcia Chaiken, Varieties of Criminal Behavior, 
R-2814-NIJ (Santa Monica, Ca.: Rand Corporation, August 1982). 

31. This change in the perception of offender activities was motivated by 
examinations of arrest-switch matrices, which indicate the probability 
that an offender who was last arrested for a crime of one type will be 
next arrested for a crime of any other type. Most of the correlations 
discussed in the text were derived from the available arrest-switch 
matrixes, rather than directly from offense or arrest data. 

A lthough arrest-switch matr i xes are usually portrayed as constant ma
trixes that apply equally to all offenders, it is clear that the ma
trix elements are averaged over all offenders. Some criminals do spe
cialize in one crime type or other. j~oreover, there is no evidence 
for or against the notion that crime choices are made according to a 
memoryless (Markov) process. It may be that criminals commit several 
crimes of one type in a row, then consciously switch to another crime 
type to avoid capture or boredom. Nevertheless, Markov assumptions 
were made in computing crime type correlations from these matrixe~. 

32. The method amounts to evaluating (X2/N)·5 for the 2x2 steady-state vi
olent-property transition matrix, multiplied through by an arbitrary 
scalar N. It represents the degree to which the uncertainty as to the 
next crime is decreased by knowing the last crime. 

33. Alfred Blumstein anti Richard C. Larson, 1I~10dels of a Total Criminal 
Justice System,1I Operations Research, 17 (1969) 119-232. Blumstein 
and Cohen, IIEstimation of Individual Crime Rates. II Peterson and 
Braiker with Polich, Who Commits Crimes? 

34. In addition, Peterson and Braiker with Polich, Who Commits Crimes?, 
used a more direct method of computing the correlation. Their method 
amounts to regressing a transformation of the reported offense rates 
for each crime type against the average rates for both violent and 
property crimes. Table 3 shows the range of correlations between each 
violent crime type and the property aggregate offense rate, and be
tween each property crime type and the violent aggregate rate. 

35. The basic assumption required is that the distribution of offense 
rates for both violent and property cr-imes is gamma-distributed, and 
that the bivariate distribution is of the form explained by Rolph, 
Chaiken and Houchens, Methods for Estimating. These authors found 
that the assumption of gamma-variation fits most of the violent and 
property crimes for which the Rand inmate survey obtained offense 

-66-

! 
! 

I 
t 
j 
Ii 

II 
u 

} 
,\ 

D 

't: 

rates. The bivariate distribution requires four parameters, and is 
defined exactly by the four unknowns considered here (mean lambda for 
violent and property crimes, the correla.tion between the two lambdas~ 
and the skew of the property marginal distrihution). The following 
forP,1ulas were derived from Rolph, Chaiken and Houchens'S work, and 
used to simulate offender's propensities: 

alphaO = r(lambda(p)·5 skew2)/(4(lambda(v)) 

alpha1 = 4(lambda(v))/(lambda{p).skew2) - alphaO 

alpha2 = 4/skew2 - alphaO 

beta = 4/(lambda(p).skew2) 

Each individual's lambda(v) and lambda(p) are random variables, equal 
to the sum of tW) gamma-distributed random variables: 

lambda(v)i = g(alpha1,beta) + g(alphaO,beta); 

lambda(p)i = g(alpha2,beta) + g(alphaO,beta). 

The marginal distribution of each offense rate is thus constrained to 
have the same location parameter, beta. 

36. The problem is, of course, that even very extraordinary circumstances 
will happen regularly if the population is large enough. 

37. If there is no relationship at all between career length and offense 
rate, career length estimates based on first-to-last arrest times will 
be exactly twice the size of the career length for people arrested 
only once. Sheldon Glueck and Eleanor T. Glueck, in Unraveling Juve
nile Delinquency (New York: Commonwealth Fund, 1950), found that of
fenders who commit crimes over along career also commit them more 
frequent ly, though not twi ce as frequent ly. So the career 1 ength for 
people arrested one time only is probably less than the length for 
two-time offenders, but more than half the length. 

38. Shinnar ap.d Shinnar, IIEffects of the Criminal Justice System. II 
Greenberg, liThe Incapacitative Effect of Punis/lment. 1I U.S. Department 
of Justice, Federal BureatJ of Investigation (F.B.I.), Crime in the 
United States: The Uniform Crime Reports, annual (Wasllington, D.C.: 
U.S. Government Printing Office, 1966, 1969, 1975). Collins, 
"Offender Careers." Mi chae 1 A. Greene, "The Incapac itati 'Ie Effect of 
Imprisonment Policies on Crime,!I Ph.D. dissertation (Pittsburgh, Pa.: 
Carnegie-Mellon University, 1977). Administrative Office of the U.S. 
Courts, Persons under the Su ervision of the Federal Probation S stem, 
1968 (Washlngton, D.C.: U .. Government nntlng 0 flce, 968. 

39. Shinnar and Shinnar, "Effects of the Criminal Justice System." 
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40. 

41. 

42. 

43. 

44. 

45. 

46. 

47. 
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This estimate is obtained by applying the fundamental theorem of re
newal theory, which states that 

JA. 
f(A i ) = I/E(t) x (1 - 0 1 g(T i ) dT, 

where A. represents the length of time since the first. arre?t of ~n 
offendef who has been arrested more than once, or the t1me s1nc~ el1-
gibility for sampling began for a once-arreste~ o~fen~er. Ti 1S the 
offender's theoretical career length. The d1str1but10n of. offender 
"ages" fits an exponential distribution with Ti egual to fl.ve; when 
only offenders arrested two or more ti~es were consldered, Sh1nnar and 
Shinnar obtained the usual result of 10- to 15-year career lengths, 
depending on the crime type. 

Carl Pope, Judicial Sentencin (Washington, D.C.: U.S. Government 
Printing Office, 1975 ; Chaiken, "Models Used for Estimating." 

The habitual armed robbers interviewed in the first Rand inmate study 
spent about half their careers in prison; since these 20-y~ar o~fen
ders represented the most persistent crim~nals amo~g t~o~e 1n pr1son, 
the average offender probably did less t1me. Pe",ers1lla, GreemlOod 
and Lavin, Criminal Careers. 

Blumstein and Cohen, "Estimation of Individual Crime Rates," 

The ratio of arrests to reported crimes in Washington i~ 1971 is simi-
1 ar to the nati onwi de rati 0 reported by the F. B. I. 1 n more rec~nt 
years. See, for example, Crime in the Un~ted States, 1979. Reportlng 
rates differ relatively little from one' c1ty to the next, as show~ by 
results of the National Crime Survey. See U.S. Department of Just1ce, 
Criminal Victimization in 13 American Cities (Washington .. D.C.: U.~. 
Government Printing Office, 1975). Finally, the correct1on for m~lt1-
ple offender crimes \'Ias also based 0!1 the results of the Nat10nal 
Crime Survey, and averaged over the ent1re U.S. 

Herbert Isaacs "A Study of Communications, Crimes, and Arrests in a 
i~etropolitan P~lice Department," Appendix B of Science and Technology 
Task Force Report of the President's Commission on Law Enforcement and 
the Administration of Just~ce (Washington, D.C.: U.S. Government Prin
ting Office, 1967). 

There is a tendency for some offenders to specialize in a f~w crimes 
that require peculiar equipment or knowledge or a well-organ lZed net
work of coworkers; the clear-cut examples are forgery! embe~z ~ ement, 
and large-scale drug trafficking. See Jo~n M .. Conk11n, C:1m1n~10gy 
(New York: Macmillan,1981). HO\>/ever, 'tilth 11tt1e exceptlOn, :ndex 
crimes need little experience or knowledge, and can be comm1tted 
alone. 

Petersilia, Greenwood and Lavin, Criminal Careers; Peterson and 
Braiker with Polich, Who Commits Crimes? 
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53. 

See, for example, Volume I of this report, pp. 169-171. 

Peterson and Braiker with Polich, ~ho Commits Crimes?, p. 59. 

Since the number of arrests police actually make will be influenced by 
the average offense rate, the concentration of offenses among 
offenders, and the career 1 ength, the parameters of these funct ions 
were vari ed to rna i nta in the same shape, but to average to the proper 
number of arrests. That is, about 8.3 percent of violent crimes and 
3.4 percent of property crimes resulted in arrest in all simulations, 
under all arrest production functions. 

For a complete analysis of interaction effects in a very similar 
version of this simulation, see William Spelman, "Crimes, Criminals, 
and Selective Incapacitation," working paper available from the author. 
The fact that no interaction effects were important or significant 
indicated that the complicated (and expensive) factorial design was 
unnecessary. Instead, a simpler design--a 3x3 Graeco-Latin Square 
with two replications--was used. Note that, if interactions are 
important, there is no way to identify them with this design. See 
George E.P. Box, William G. Hunter, and J. Stuart Hunter, Statistics 
for Experimenters: An Introduction to Design, Data Analysis, and 
Model Building (New York: John Wiley and Sons, 1978), pp. 245-280. 

Jacqueline Cohen reviews five studies in which the proportion of 
crimes prevented was estimated, in liThe Incapacitative Effect of Im
prisonment: A Critical Review of the Literature," in Deterrence and 
Incapacitation: Estimatin

r 
the Effects of Criminal Sanctions on Crime 

Rates, edited by Alfred B umstein, Jacqueline Cohen and Daniel Nagin 
(Washington, D.C.: National Academy of Sciences, 1978). Estimates 
range from a low of 2 to 8 percent (estimated by David Greenberg) to a 
high of 20 percent (estimated by Sh10mo and Reuel Shinnar). As Cohen 
shows, Greenberg's lower bound is based on an unrealistically low es
timate of the mean offense rate, while the Shinnars's figures would be 
even higher had they taken into account variations in offense rates 
across offenders. See Greenberg, liThe Incapacitative Effect of Pun
ishment," and Shinnar and Shinnar, liThe Effects of the Criminal Jus
tice System." 

More recently, Peterson and Braiker with Polich (Who Commits Crimes?) 
estimated that if all offenders in California prisons were released, 
the armed robbery rate would increase by 22 percent. Since this esti
mate takes into account the greater offense rate of imprisoned offen
ders, but does not include offenders in jail, the fit to the simulated 
data ;s quite good. 
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This squares well with models developed by Chaiken~ in "Models Used 
for Estimating"' using somewhat more restrictive assumptions t he found 
that the average offense rate for impri soned offenders was rough ly 
twice that of the population of offenders on the street, implying 
selectivity of about 2.0. 

Specifically, it was assumed that first-time violent offenders could 
expect to recei ve a sentence .6 times as long as average, wh i1 e pre
viously imprisoned violent convicts could expect to receive a sentence 
twice as long. Foy' property crimes, the differences were smaller: 
first-time offenders got .9 times the average sentence, previously in
carcerated criminals received expected sentences 1.3 times as long as 
the average. Parameters were derived from Pope, Judicial Sentencing. 
For more information on judgesls use of prior record to scale senten
ces, see Chapter 4, Volume I of this report. 

Although interactions seem to be substantial, there are more than 
three dozen possible combination effects, and analysis of residuals 
show none of them to be very important. 

For a discussion of the estimation and use of social rates of time 
preference, see Hilliam J. Baumol, liOn the Discount Rate for Public 
Projects,1I in Public Ex enditures and Polic Anal sis, edited by 
Robert H. Haveman and Julius Margolis Chicago: Aldine, 1970). 

Chaiken and Chaiken, Varieties of Criminal Behavior. 

Peterson and Braiker with Polich, Hho Commits Crimes? 

Peterson and Braiker with Polich, Hho Commits Crimes? 

In one six-year follow-up study, for example, re-arrest rates for each 
of the six years were calculated for four risk groups. If active mem
bers of each group committed crimes at the same rate, but the good 
risks were good because fewer of them were still active (that is, most 
of them had ended their criminal careers while still in prison), the 
recidivism rates for all groups would drop by equal amounts as time 
passed. That is, the percentage change from year to year would be the 
same for each group. If, on the other hand, all groups had the same 
proportion of active offenders, but good risks committed crimes less 
ftequently than bad risks, the recidivism rates for bad risks would 
drop dramatically, while rates for good risks would drop slowly; the 
yearly percentage changes would differ greatly among groups. In fa~t, 
the changes did differ greatly, confirming the second hypothes1s. 
Incidentally, the survival curves were roughly linear, supporting the 
notion that career lengths are exponentially distributed. See Peter 
B. Hoffman and Barbara Stone-Meierhoefer, IIpost Release Arrest Experi
ences of Federal Prisoners: A Six-Year Follow-Up,1I Journal of Crim
inal Justice, 7 (1979) 193-216. 

Shinnar and Shinnar, IIEffects of the Criminal Justice System. 1I See 
also Stephen Stollmack and Carl M. Harris, IIFailure Rate Analysis Ap-
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63. 

64. 

65. 

66. 

67. 

plied to Recidivism Data t " 0 erations Research, 22 (1974) 1192-1205 
for an application of Markov assumptlons to 1stributions of time to 
recidivism. Michael t~a1tz and Richard McCleary~ liThe Mathematics of 
Behavior Change: Recidivism and Construct Validity," Evaluation Quar
t~r~y~ 1 (1977) 421-438 also apply an exponential distribution to re
c1d1v1sm data, but explicitly assume that some former offenders have 
te~minated their crimin,al careers by the time they are released from 
prlson. Note, however, that more complex assumptions may fit avail
able data ,better than the Markov assumptions, as noted by Stephen 
Stollmack 1n IIComments on IThe Mathematics of Behavioral Change III 
Evaluation Quart~, 2 (1979) 118-123. ' 

A~ ~obe:t Martinson explains in his review of programs aimed at reha
bllltatlng offenders, there is little evidence that rehabilitation 
really results from provision of serVices or opportunities one would 
expect to lead to rehabilitation. Apparently, people go straight when 
they damn well please. Robert Martinson, IIWhat Horks? Questions and 
Answers about Prison Reform,1I The Public Interest, 35 (1974) 22-34. 

Rolph~ Chaik~n and Houchens, in Methods for Estimating, have developed 
Bayeslan est1mators for the expected offense rate that alleviate this 
problem. The method involves first identifying through regression or 
some, oth~r statisti~al means the relationship betl'leen propensities to 
comrmt dlfferent Crlme types, then IIshrinkingll the actual rate of ar
rests of each type toward the regression line. If the offenderls ca
reer (measured by the time since first arrest) has been relatively 
short, the rel</eighted rate of prior arrests will be fairly close to 
the average value expected of ali offenders; offenders with longer ca
ree~s are s~runk by relatively smaller amounts. Unfortunately, 
Sh~l nkage est lmators are on ly we ll-defi ned for events generated by a 
POlsson process from a distribution of known form' even when theoret
ically correct, the gains in precision from using 'these Bayesian esti
mators are small. Rolph, Chaiken and Houchens estimated that use of 
shrinkage I'lould reduce the mean square error of predicted crime pro
pensities by about .02 to .16 percent. This is hardly worth a glass 
of Gallo, much less a bottle of D.P. 

This would imply that the number of arrests in a criminal career is 
distributed according to a contagious distribution, such as a Polya
Eggenberger or negative binomial. Rather than face the thankless task 
of trying to estimate representative parameters, I satisfy myself with 
pointing out this Applied Mathematics dissertation opportunity and 
sti ck my head back in the random sand. ' 

Respondents in the Rand inmate studies who did not commit crimes for 
l?ng periods in their careers typically cited a steady job and mar
rlage as the factor most responsible. 

A more tra~ition~l approach might have been to examine the proportion 
of the varlance ln offense rates that could be explained by each test, 
and distinguish those situations when each test predicts most and 
least accurately. There are two proble~s with this approach. 
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First, R2 is not an appropriate measure of how these tests are used. 
Criminal justice agencies that use predictive tests usually select of
fenders with scores greater than some cutpoi nt for "spec i a 1 treat
ment"; the degree of the special treatment do~s not generally depend 
on how high the offender scores, however. Thlls agenc i es need not be 
concerned with how precisely a test predicts a high-rate offender's 
offense rate, only with whether it correctly predicts it to be high. 

More important, if the tests work, the gain lies in better selectivity 
and fewer crimes at the same level of incarceration, not in "better 
predictions" in some abstract way. It is difficult enough to balance 
crimes prevented against the potential for infringing in civil liber
ties inherent in the utilitarian goals; it makes no sense whatever to 
balance civil liberties against "goodness of fit." 

Chaiken and Chaiken, in Varieties of Criminal Behavior, found that by 
adding social characteristics to an equation that used prior criminal 
record to predict the offense rates of imprisoned robbers, the percent 
of v ar i ance exp 1 a i ned cou 1 d be increased by some 60 percent. Since 
social characteristics were not directly included in the simulation, a 
social characteristics variable was created that consistently added 60 
percent to the R-squared over and above the contribution of the number 
of prior arrests. The results discussed in the text include this 
made-up variable. Although the variable could conceivably have been 
added to the predictive equations using rates, the validity of the 
first equation is questionable enough. Besides, the point of simula
ting social characteristics in the first place was to demonstrate that 
a 60 percent increase in the R-squared did not imply that crimes pre
vented vlould also increase by a like amount. Holtl much social charac
teristics ~vould add to an equation using rates is uncertain, but the 
figure is almost certainly less than 60 percent. 

This is not to say that individual prosecutors, or even prosecutor's 
offices, should necessary be evaluated solely on the basis of the 
probability of conviction; the potential for abuse of such a measure 
is obvious. 

See, for example, Vincent Bugliosi' s account of the activities 
undertaken by prosecutors in Los Angeles County to ensure the 
conviction of Charles r~anson and his followers, in Vincent Bugliosi 
and Curt Gentry, He lter Ske Her: The True Story of the Manson Murders 
(New York: W.W. Norton, 1969). 

In operational terms, the prosecutor should solve the programming 
problem: 

max .t 
i 

where Pi 

p.o. 
1 1 

= p(effort, strength of evidence) 

subject to ~ effort ~ E, the total prosecutor-days 
available. 
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Forst and Brosi in "A Theoretical and Empirical Analysis", have set 
up the same prob'lem as a Lagrangean. If the District Attorney is able 
to affect the amount of time his associates put into each case from 
day to day" and if evidence has a time value (witnesses forget and 
move out of town; police sometimes misplace physical evidence), then 
the prosecutor should solve a dynamic programming problem, which may 
be rewritten as a Hamiltonian. 

See, for example, Charles Silberman, Criminal Violence, Criminal 
Justice (New York: Random House, 1978). 

Dahmann and Lacy, Criminal Process in Four Jurisdictions. 

Pate Bowers and Parks found that location-oriented patrol units and 
perp~trator-oriented patrol units made three ti~es as many a~rests of 
"targeted individuals" as regular patrol unlts, per offlcer-hour 
expended, primarily through use of survelllance and stakeouts. As.for 
post-incident investigations, Eck has show~ that .the actlons 
detectives take can increase the chances of cnme Solutlon; although 
cases may be screened for solvability, many "solvable" cases are not 
worked and are never so 1 ved due to a scarc ity of resources. John 
Eck; t'~anaging Case Assignme~ts: The Burglary Investigat.ion Decision 
Model Re~lication (Washington, D.C.: Police Executlve Resea~ch 
forum, 19 9); John' Eck, Investigating Crime (Washi~gto~, D.C.: . Pollce 
Executive Research Forum, forthcoming). Thus lt 1S plaus1ble to 
suggest that, by. reallocatin.g resources ,.to focus ?n cri:l1es likely to 
have been comm1tted by h1gh-rate ofrenders, 1nvest1gators could 
increase the selective, impact of their activities. 

Although Forst and Brosi indicate that prosecutors devote more 
resources to cases they think likely to result in conviction, there is 
very 1 ittle information on hOlv this allocation of reso~rces actually 
affects the chances of conviction. For example, evaluat10ns of career 
criminal programs that devoted four times the effort .to cases 
involving selected offenders have concluded that these programs had no 
effect on either the likelihood of conviction, or the char~e~ broug~t 
against offenders; however, because the typical career cnm1nal Unlt 
did not screen out the most difficult cases, as the rest of ~he 
prosecutor's office did, this represents a small but real .ga~n. 
Beyond this, there is little data on which to base a. conv1ct10n 
production fUnction. Accordingly, the program analy:ed 1n th~ text 
involves a change in case screef/ing procedures, not 1n allocat10n of 
effort among cases. 

See Mary A. Toborg, Pretrial Release: A National Evaluation of 
Practices and Outcomes National Evaluation Program Phase II Sumnary 
Report (Washington, D:C.: National Institute of Justice, October 
1981). 

More specifically, the sentence is set to be 
" -S = S • \/ A . 
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That is, the sentence is directly and linearly related to the ratio of 
the convict's estimated lambda to the average offense rate. As 
before, sentence lengths are assumed to be exponentially distributed. 

See~ for example~ Twentieth Century Fund, ~air and Certain Punishment 
(New York: McGra\'/-Hi 11 , 1976), and James Eisenstein and Herbert 
Jacob, Felon Justice: An Or anizational Anal sis of Criminal Courts 
(Boston: Little-Brown, 1977 , or more generally Chapter 4, Volume I 
of this report, for fiemonstrations that the identity of the judge is 
even more important than the instant offense and the offender's prior 
record in determi n i ng the 1 ength of the sentence pas sed. I n the 
simulation, this is reflected by setting the sentence equal to a random 
exponential variable with meaii as described above, note 54. Although 
it could be argued that judges are in fact making expert clinical 
judgments as to the rehabilitative potential of each offender, and that 
sentences should be correlated to the offender's career length or 
offense rate (after all, that is the point of giving judges so much 
discretion), the fact that so much of the variance in sentence length 
lies between judges, and so little "within" judges (that is, varying 
on a case-to-case basis for each judge) argues against this. Even if 
it makes sense to consider sentence length as a kind of clinical 
judgment, there is excruciatingly little evidence to suggest that 
clinical judgments about dangerousness or rehabilitation predict at all 
well, anyway. See, for example, Paul Meehl, Clinical versus 
Statistical Prediction: A Theoretical Anal sis and a Review of the 
::vidence l~inneapolis: University of i~innesota Press, 954; John 
Monahan, Predictin Violent Behavior: An Assessment of Clinical 
Technigues Beverly Hills, Ca.: Sage, 1981 

79. As suggested by note 60, above, the salient factor scores used by some 
parole boards probably predict the offense rate better than they 
predict rehabilitation or "aging out". 

80. To simulate presumptive sentencing, each sentence was defined as a 
random normal variate, with mean the same as before, but with a 
standard deviation equal to the square root of the mean. A strictly 
mandatory sentenci ng strategy woul d almost certain ly have been even 
more efficient, but it is probably unrealistic to expect that judges 
will be stripped of ~ their sentencing discretion anytime soon. 

81. Peter Greenwood has recently calculated that the robbery rate in 
California coul.d be cut by up to 20 percent, with no increase in the 
prison population, by enacting a selective sentencing policy that 
relies on criminal record and social characteristics to predict each 
convicted offender's offense rate. (Greenwood's estimate of the 
decrease in the burglary rate, at about 5 percent, is more in line 
with the estimates obtained here.) Greenwood uses an estimate of the 
average robbery offense rate of 10.6, which is considerably higher than 
any of the averages used here. In addition, he implicitly assumes 
that an imprisoned offender would have been active, had he been on the 
street, for the entire duration of his prison or jail sentences. Both 
of these assumptions would tend to caUSE: higher predictions of crimes 
prevented. Peter Greenwood with Allan Abrahamse, Selective 
Incapac1tation, R-2815-NIJ (Santa Monica, Ca.: Rand, August 1982). 

-74-

------ ---

82. 

-75-



i, 

\ 




