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Foreword

Sentencing is the official pronouncement of the penalty for criminal be-
havior. It is one of the most routine yet at the same time, among the most
dramatic and controversial expressions of society’s effort to ensure the
public order. The judge passing sentence must take into account not only
the harm committed against the individual victim but also the effect of the
crime on the internal cohesion and stability of the entire society.

The sentencer must consider fairness, equity, community values, the
defendant’s culpability and motivation and the actual extent of harm done
to the victim. The sentencing decision is both a condemnation for past
actions and an assessment of the future direction the defendant will bring
to his life.

Until recently this complex decision was based almost entirely on the
individual judge’s balancing of all these competing factors. The judge had
to rely on his own personal values and intuition to determine what would
be a just sentence. Not surprisingly, when sentencing patterns among
judges and courts were analyzed, there were found to be many inconsis-
tencies within the same state and even within the same court.

Primarily because of increasing public concern about this lack of con-
sistent sentencing policy, with many people believing sentences were too
lenient and others finding cases of unwarranted harshness, substantial
changes in sentencing have been adopted or attempted in virtually every
state during the last decade. Mandatory minimum sentences have been
established for some crimes. Elaborate systems have been devised for
identifying the presumptive or guideline sentence for every possible com-
bination of crime and criminal history severity.
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Foreword iv

Many of these attempts to structure sentencing policy have been as-
sessed by the National Institute of J ustic.e or by.the states themselves. T.hlS
report by the National Academy of Sciences is an attempt to synthgsme
and assess what we have learned from all these efforts. The National
Institute asked the Academy to identify for us the current state of knoxyl-
edge about sentencing practices— what do we know about the determin-
ants of sentencing, its fairness and its effects? What changes have been
produced by all the attempts at reform and which approaches to reform
have been the most effective? ‘ '

Although this report is not a definitive guide to a single, .beS[ sentenc-
ing policy, it is a summary of what we haye !earned frorq a wide variety pf
experiences with sentencing reform. It is intended to inform an.d assist
legislators, commissioners, judges and others who are responsible for
setting sentencing policy. It is also intended to assist researchers and
interested citizens who hope to advance and improve our knowledge and

practice in this complex area.

James K. Stewart
Director .
National Institute of Justice
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Preface to the Full Report

The Panel on Sentencing Research is an outgrowth of the ferment that
significantly affected sentencing practice in the 1970s. That ferment is
reflected in a variety of sentencing ‘‘reforms,”” many of which had their
roots in research, much of which involved technical questions of some
complexity.

The Panel on Sentencing Research was established in September 1980
to review that research on sentencing and its impact. The panel was created
in response to a request from the National Institute of Justice to the National
Academy of Sciences, as a panel of the Committee on Research on Law
Enforcement and the Administration of Justice of the Commission on
Behavioral and Social Sciences and Education of the National Research
Council. The panel’s task was to assess the quality of the available re-
search, to indicate how the application of research techniques could be
improved, and to suggest directions for future research, especially that
supported by the National Institute of Justice. To address this range of
issues, the panel was composed of specialists representing a variety of
academic disciplines, methodological approaches, and operational exper-
tise in the criminal justice system,

The issue of sentencing is very broad, and so the panel very early had
to limit the scope of its work. Much of the public concern over sentencing
relates to its effects on crime, but those effects were explicitly excluded
from the panel’s efforts because two other panels of the Committee on
Research on Law Enforcement and the Administration of Justice—the
Panel on Research on Rehabilitative Techniques and the Panel on Research

ix
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on Deterrent and Incapacitative Effects—had recently reviewed the re-
search in their respective areas and identified directions for future research.

Sentencing also involves many complex philosophical questions relating
to the role of punishment in society, to the appropriate form of punishment,
and to the symbolic qualities of punishment. The panel inquired into these
areas to provide a background perspective for its work, but viewed their
resolution to involve predominantly normative, nonempirical considera-
tions, and thus to fa!l outside the panel’s research-related mandate. There
are also many important issues surrounding the question of the sentencing
of juveniles; however, since most of the recent sentencing research and
reform have been directed at the adult criminal justice system, that has
been the focus of the panel’s attention.

In addressing its task, the panel directed its major attention to those
issues on which a reasonable body of research already existed or for which
new research held promise of making important new contributions. The
panei commissioned several papers to synthesize the research in some
areas that were particularly extensive, to explicate important method-
ological issues that limited the validity of existing research, and to identify
particularly promising future research possibilities. These papers were
presented at a conference the panel organized at Woods Hole, Massachu-
setts, on July 27-29, 1981. The discussion of those papers provided an
important contribution to the panel’s deliberations, and a number of the
commissioned papers, revised in response to the panel’s suggestions,
constitute this voiume. These papers, which represent the views of the
individual authors rather than the panel, are published because the panel
believes they make a valuable contribution to the literature on sentencing
research.

The panel would like to express its deep appreciation for the extensive
contributions by its staff. Susan Martin of the National Research Council
served as study director and, as such, managed the affairs of the panel,
and addressed many of the sociological issues involved in the work of the
panel. As a consultant, Jacqueline Cohen of Carnegie-Mellon University
had a primary responsibility for addressing the analytical issues in the
research reviewed, but her skills and commitment resulted in many im-
portant contributions throughout the report. Michael Tonry of the Uni-
versity of Maryland School of Law, also as a consultant, contributed
valuable perspectives on the many legal and philosophical considerations
involved throughout the work of’ the panel. A final editing of the panel’s
report and the papers in Volume Il was undertaken by Eugenia Grohman
and Christine McShane, respectively, of the Commission on Behavioral
and Social Sciences and Education, and their editorial skills are much
appreciated. Diane Goldman at the National Research Council provided

Preface xi

major administrative and secretarial support throughout the work of the
panel, and her dedication was notable. Jane Beltz provided comparable
support at Carnegie-Mellon University.

We would also like to express our appreciation to the Nationai Institute
of Justice. Robert Burkhart and Cheryl Martorana of the institute attended
most ¢ the meetings of tae panel and were most helpful in providing
advice and information on the institute's program on sentencing research.

ALFRED BLUMSTEIN, Chair
Panel on Sentencing Research
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Summary

INTRODUCTION

The sentencing decision is the symbolic keystone of the criminal justice
system: in it, the conflicts between the goals of equal justice under the
law and individualized justice with punishment tailored to the offender
are played out, and society’s moral principles and highest values—life
and liberty—are interpreted and applied. Therefore, it is not surprising
that as crime increased and questions about the criminal justice system’s
fairness and effectiveness grew pressing in the early 1970s, reformers
began reexamining the courts and their sentencing practices.

BACKGROUND

The decade of the 1970s was characterized by a variety of efforts to
modify sentencing practices, to establish more detailed criteria for sen-
tencing, and to establish new sentencing institutions and procedures.
These reforms have included:

e Abolition of plea bargaining

e Plea-bargaining rules and guidelines

e Mandatory minimum sentences

e Statutory determinate sentencing

e Voluntary/descriptive sentencing guidelines

e Presumptive/prescriptive sentencing guidelines

1
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e Sentencing councils ‘

e Requiring judges to provide reasons for sentences
e Parole guidelines

e Abolition of parole . 5

¢ Adoption or modification of good time procedures
e Appellate review of sentences

Most states have given serious consideration to at least one of these

d many have adopted one or more of them. . '
ref'?rrl?;;i% altera)t,ion of American sentencing 1ayvs aqd‘practlcestdur{ng
the 1970s followed a fairly long period of relative }xlacF1V1ty on (sjen encu;{gl
policy. Indeterminate sentencing systems were in widesprea us? utn
the 1970s and had not changed materially for 50 years: plezf neg(.)t‘la 1001;
was the predominant but little ackn.owledged mode of disposition g
criminal cases; statutes set upper limits on the ser.lte'nces to be 1mpo;e
for each offense, but judges rarely invoked those limits an.d had no ot er.
guidance when setting sentences; most .sentences were 1pdetermmatel,
and the decisions of parole boards were immune from review or appeal.

By 1982, however, most jurisdictic?ns had made dramatic change; 1ln
their sentencing practices and institutions. Parole release had been a ol-
ished for the majority of prisoners in as many as 10 states, apd parole
guidelines had been established in at least 8 others. De'termmatedse;n-
tencing statutes, under which prisoners could preglct 'thelr‘release ates
at the time of sentencing assuming good behavx'OF in prison, were In
effect in more than 10 states, and mandatory minimum sentence laws
were in effect for some offenses in more than 30 states. Sevgral stgctles
had adopted statewide sentencing guidelmes,'an'd lgcgl sentencing guide-
lines had been established in more than 59 Jurlsc!lctlox}s, .

This period of rapid change was assocxa'te.d with w@esprgad dlSSdt-'-
isfaction with indeterminate sentences, precipitated by six major factors:

1. Prison uprisings. The prison uprisings (e:. g at Attiga in New Yo'rl'<.
the Tombs in New York City, and at other prisons m‘Callforma, Florida,
and Indiana) of the late 1960s demonstrated .that prisoners were depp!y
discontented and that «rehabilitation” was little more than rhetoric in
mzr‘lygor:fé)er’l;. about individual rights and the contro.l of discretion, Util-
itarian practices and their effectivencss were questioned py thgse con-
cerned with individual rights and with arbitrary uses of dlSC'I‘CtXOI.l. Im-
mune from review, judges and parole boards had broad discretion to
decide who went to prison and how long they stayed there, and both
became the objects of reform proposals.
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3. Demand for accountability. Throughout the legal system there was
a movement for increased accountability in official decision making.
Courts began to require public officials to indicate the bases of their
decisions and to give the individuals affected by them the opportunity
to dispute material allegations and present evidence, and prisons began
to be required to publish their disciplinary rules and to give prisoners
an opportunity to defend themselves against charges of rule violation.

4. Disillusionment with rehabilitation, After dominating thinking in
corrections for more than a century, the rehabilitative ideal was chal-
lenged on both empirical and ideological grounds. This challenge un-
dermined the credibility of the argument for indeterminate sentences
that permitted release of prisoners when they had been rehabilitated.

5. Disparity and discrimination. A number of statistical and experi-
mental studies of judicial sentencing suggested that sentencing displayed
substantial disparity and racial and class discrimination. Findings of
widespread inconsistencies both within and between jurisdictions con-
tributed to a belief that sentencing practices were unfair.

6. Crime control. Official rates of reported crime had increased almost
steadily since the early 1960s, and political candidates, public officials,
and others were repeatedly expressing frustration at the criminal justice
system’s inability to control crime. Among the targets of public frustra-
tion were ‘“lenient” judges and parole boards that were said to release

dangerous people into the community without adequate concern for
public safety.

These factors, among others, coalesced into a compelling case against
indeterminate sentencing. The indeterminate sentencing system that was
all but universally supported in the 1950s had few defenders by the late
1970s. A remarkable consensus emerged among left and right, law en-
forcement officials and prisoners’ groups, reformers and bureaucrats
that the indeterminate sentencing era was at its end. Rather less clear
was what should replace it.

The Sentencing Reform Movement

A substantial number of structural innovations were proposed and adopted
in various jurisdictions. Some attempted to provide unambiguous guid-
ance on sentencing in critical cases (e.g., mandatory minimum sentence
laws for drug, firearms, and repeated violent offenses). Some attempted
to create decision rules for cases involving relatively harsh sentences
(e.g., parole guidelines that set standards for prison release decisions—
but necessarily left untouched judges’ decisions about whom to im-
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prison). Still others attempted to set standafds for prisqn sent.ec:in?es (g. gt(;
determinate sentencing laws and presumptnge gentencmg guide 1?65 , ©
abolish or regulate plea bargaining, or to _ellm{nat.e the power of paro
boards to set release dates for the majority of prisoners. "
Several efforts to alter sentencing systems have .resulted. in shi tlml%—c;
rather than reducing—discretionary dgcisioq making. Mame abolishe :
its parole board but did nothing to give gu%dance to ]uc!ges or %r'(f)tsed
cutors. California’s detailed statutory determinate sentencing lz}wds 1 ed
power from the parole authority, which was apc_)hshed, to‘the ju ie an
to the prosecutor, whose discretion over decisions abqut what ¢ argei
to bring increased in importance. Illinois’s new law shlf.ted power ove
release decisions from the parole board, which was ab.ohs}}ed, t‘o prison
authorities, who control the large amount of.“good. time avallable.. 1
Changes in sentencing policies have commde.d Wlth' both substa.ntla
increases in rates of reported crime and growing prison populations.
The latter has been attributed both to more severe sentences zliJnd tof
demographic trends that have sub§tant1al}y m.creased the nun%hear Z-
people in the age group with the hlghest.lmprlsonment raFes.b tc, ren
sulting prison congestion has forced qttegtlop to the connectlorcli etwe "
sentencing practice and corrections institutions and prompted concer
for possible undesirable consequences tbat may follow if Zentencmg
changes generate more prisoners than prisons can accommodate.

Goals of Sentencing

The variety of reforms reflects in part the h§terogeneous _g(.)als' gf pun-
ishment. The primary goals of punishment include thc? utlhta-rlar? one?
of crime control (the rehabilitation of offenders, the incapacitation o

people likely to commit future crimes, and the deterrence of the se1’1—
tenced offender as well as others from further offenses) and.the general
retributive one of imposing deserved punishmeqt. 'Thc:ase diverse ~goals
can conflict and, depending on their relqtive priority in any par.tlcqlz'lr
case, may present conflicting arguments for choosing a sentence 1n that
CaS/i.concern for utilitarian goals involves looking forward to tL]C effects
of sentences on the offender and on future crimes by the offender or
others. Utilitarian sentences are generally justified on thg ba.sejs of pre-
dictions of future crime and rehabilitative potential, and individualized
sentencing is accepted, although it can result i‘n dlffergllt treatmc’r’]ts for
similar cases. In contrast, concern for retributive or *just deserts' ' goals
involves looking backward to the defendant’s personal 'culpablhty, to
the nature of the criminal act, and perhaps to the harm it caused, Em-
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phasis is on the punishment deserved by the offender rather than on the
crime-prevention effects of alternative punishments. This emphasis raises
concern about the inequity associated with different treatments for sim-
ilar cases.

The preceding characterization oversimplifies. Legislatures in estab-
lishing penal codes, judges in deciding cases, and parole boards in setting
release dates are rarely purely utilitarian or purely retributive, and there
are numerous forms of utilitarianism and retribution. Decision makers
are influenced by mixtures of personal values and opinions that, like
the purposes of punishment, often conflict. The shift away from a wide
acceptance of rehabilitation as a goal of punishment has been replaced
by an environment in which there is much more disagreement over the

goals of sentencing and over which goals are appropriate in individual
cases.

SCOPE OF THE STUDY

Sentencing reforms have invoked social science research in several ways.
In a number of sentencing guidelines projects, the design of new sen-
tencing standards depended upon research results, notably the statistical
analyses of prior sentencing practice. Social science research has also
been used in assessing the impact of various sentencing reforms. In at
least one reform, the formulation of the Minnesota sentencing guide-
lines, design and impact issues have been directly linked: estimates of
effects on prison populations were used explicitly in designing the new
sentencing standards.

The Panel on Sentencing Research was convened to review this grow-
ing body of research, to assess the quality of the research and the validity
of the approaches used, and to suggest substantive and methodological
priorities for future research on sentencing.

The panel adopted a broad view of “‘sentencing.” In ordinary usage
the term refers narrowly to decisions by judges. However, to restrict
attention only to what judges do would fail to acknowledge other pro-
cesses and participants that influence whether convicted offenders go
to prison and how long they stay there. Witnesses and victims do or do
not cooperate with authorities. Police officers decide whether to arrest
and book, and for what offense. Prosecutors decide whether to prosecute
and for what charge and often negotiate with the defense counseis about
charge dismissals and sentencing concessions in exchange for guilty pleas.
In some cases a judge or a jury determines guilt; more often a judge
accepts a guilty plea. After conviction the judge announces the sentence,
Prison officials decide whether an individual prisoner will be awarded
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“good time,” and parole boards decide when and under »Yhat conditions
an individual will be released and when parole status will be revo.ked.
Most of these actors operate independently from thf': others, sometimes
within the guidelines and policies of separate organizations, sqmcf,tln‘les
influenced and constrained by laws. Consideration of “‘sentencing tths
requires consideration of more than the decisions .of judges. The. pflnel S
focus is on decision making in the court—including plea bargammg as
well as the sentences imposed by judges—and on decisions by corrections
and parole authorities. ‘

The conflicting goals of the sentencing process involve moral and
philosophical issues that far exceed the panel’s manc?afe or compe'tence
to resolve. We have attempted, however, to be sen51t1ye to Fhese 1s§ues
and to suggest how different philosophical premises might differentquly
affect the formulation of sentencing policy, yield different sentencing
structures, and imply different sentences in individualhcases. .

In this report we focus primarily on statistical studies o_f.sentencmg
that have used quantitative data on case attributes and decision-process
variables. Much research on criminal sentencing has used other research
strategies. Among the most common have been observz}tion of the be-
havior of criminal court participants and interviews with them. chh
research is particularly useful in identifying variatiox?s in case processing
across jurisdictions and in suggesting the key determinants an_d processes
leading to sentence outcomes. Another body of resea'rch m\'/estlgates
sentencing and its impact through use of experimental snpulatlons. The
careful controls possible in experimental research proylde the oppor-
tunity for isolating subtle effects. They also facilitate dlsenta‘nglmg the
effects of variables that are often interrelated in natural settings. _

Our emphasis on statistical studies is due to the large number of studies
that use these methods and the technical questions they raise. However,
this ought not be taken to imply that this approach is the gnl)" one of
value. Indeed, we believe that statistical analysis of quantitative data
about sentencing should be but one part of an overall resecarch strategy
that also includes experiments, interviews, and observation.

The need to limit the scope of the panel's review led us to exclude
from intensive examination some subjects that a broad conception of
sentencing might properly encompass. We focus on adult courts, and
we do not examine research or policy initiatives concerning the sen-

tencing of juveniles. And we do not consider the fiscal costs of imple-
menting various sentencing policies. Perhaps the most salient exclusion
is that we do not address the crime control effects of sentences; these
involve rehabilitation programs and their effects and the deterrent and
incapacitative effects of sentences. These subjects have recently been
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reviewed by other panels of the Committee on Research on Law En-
forcement and the Administration of Justice of the National Research
Council.

In this report the panel focuses on research in four areas:

» The determinants of sentencing, particularly those associated with
discrimination and disparity, and the methodological problems that plague
this research.

e The various methods used to structure sentencing decisions, espe-
cially sentencing guidelines, and the role and validity of such methods.

e The effects on sentencing outcomes and system operations of at-
tempts to structure the sentencing process and sentencing decisions.

e The connections between sentencing policy and the corrections sys-
tem, particularly prison populations.

We review the principal research findings in each area, comment on
major methodological problems and their implications for the validity
of those findings, and offer proposals for improving the quality of the
findings and for answering questions that have not yet been adequately
addresscd. The recommendations for future research are necessarily
limited by the nature of the sentencing process. Future research, like
existing research, must operate within a complex environment of or-
ganizational, legal, and political constraints. We do not attempt to offer
policy recommendations; rather, we have sought to illuminate the uses
and limits of research in shaping sentencing policy. With that information
those responsible for establishing sentencing policy should be in a better
position to make more informed policy choices.

DETERMINANTS OF SENTENCES

The volume and complexity of research into the determinants of judicial
sentences increased enormously in the 1960s and 1970s. Underlying
much of this research has been a fundamental concern with accounting
for the diversity of sentence outcomes observed in courts in order to
answer the important questions about the presence and extent of dis-
parity and discrimination in sentencing. That concern has led to attempts
to identify the variety of variables, and the interrelationships among
those variables, that combine to influence observed sentence outcomes.
To date, however, the general state of knowledge about the factors
influencing sentence outcomes still remains largely fragmented. Indeed,
research on sentencing derives from a variety of different theoretical
and disciplinary perspectives,
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INTRODUCTION: DISCRIMINATION AND DISPARITY

Motivated by charges that sentencing is unfair, much sentencing research
has investigated the extent of unwarranted variation in sentences, par-
ticularly the validity of claims of widespread discrimination against mi-
nority and poor defendants and of wholesale disparities in sentences.
While widely used, “discrimination” and ‘“‘disparity’’ are rarely defined
consistently. For the purposes of this report, they are distinguished in
terms of the legitimacy of the criteria for determining sentences and the
consistency with which those criteria are applied to similar cases.

Discrimination exists when some case attribute that is objgctionable—
typically on moral or legal grounds—can be shown to be associated with
sentence outcomes after all other relevant variables are adequately con-
trolled.! Such an association may be regarded as presumptive evidence
of the existence and extent of deliberate discrimination. Race is the
clearest example of an illegitimate criterion; it is a “‘suspect classifica-
tion” from a legal perspective and is widely viewed as inappropriate on
moral grounds. The range of potentially illegitimate variables is viewed
broadly here and may include case-processing variables, like bail status
or type of attorney, in addition to the personal attributes, like race, sex,
and class, that are conventionally cited as bases of discrimination.

Disparity exists when “like cases” with respect to case attributes—
regardless of their legitimacy—are sentenced differently, For example,
this might occur when different judges place different weights on the
various case attributes or use different attributes altogether in their
sentencing decisions. Disparity refers to the influence in sentence out-
comes of factors in the decision-making process. The most commonly
cited examples include disparity across judges within the same jurisdic-
tion or across entire jurisdictions.

By these definitions discrimination and disparity are distinct behaviors
(see Table S-1). If all decision makers behaved similarly and used race
or bail status in the same way as a factor in sentences, it would be
possible (even if unlikely) to have discrimination without disparity. If
all decision makers held shared values about legitimate case attributes

! As a policy matter, concern with discrimination has been primarily involved with
deliberate behavior that is discriminatory in intent, Rescarch on discrimination, however,
rests on outcomes; it does not and cannot distinguish purposive discriminatory behavior
from behavior that is discriminatory in effect. As a result, research findings of discrimi-
nation refer to findings of discriminatory outcomes that may or may not result from
discriminatory intent or be evidence of purposive behavior.

St L

Summary 9

TABLE S-1 Sentence Outcomes Characterized
in Terms of Disparity and Discrimination

Legitimacy of Application of Sentencing Criteria

Sentencing Criteria  Consistent Inconsistent
Legitimate No disparity and Disparity

. no discrimination
Illegitimate Discrimination Disparity and

discrimination

bgt placed different weights on them, the result would be disparity
thhout discrimination. If some decision makers gave weight to race in
their sentencing decisions and some did not (or gave race less weight)
sentences would exhibit both disparity and discrimination. ’

E\falua.ting the extent of discrimination or of unwarranted disparity
requires important normative judgments about how much and what
types of variation are unwarranted. Concern with discrimination focuses
largely on the invidious role of certain personal attributes of the of-
fender, particularly race and socioeconomic status, and the use of various
case-processing variables. Concern for disparity, in contrast, centers on
the organizational and structural contexts in which sentencing decisions
are made and on the attributes and goals of individual decision makers,

gHE RANGE OF VARIABLES CONSIDERED AND THEIR EXPLANATORY
OWER

Detgrmination of the nature and extent of disparity and discrimination
requires identification of the role, relative importance, and interactions
among all the variables that affect sentencing. The variables that have
begn considered to be determinants of sentences fall broadly into two
main classes: variables that characterize the case and variables related
to the decision-making process.

The case variables include attributes of the offense, principally offense
seriousness (e.g., crime type(s) charged or convicted and victim harm)
and quality of evidence (e.g., number of witnesses and existence o/f
tangible evidence); attributes of the offender (e.g., prior criminal record
and demographic attributes such as age and race); and case-processing

fact'ors (e.g., charge reductions or dismissals and method of case dis-
position),
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The process variables include structural-context fa.ct.ors (.e. g, coxln-
munity attitudes toward crime and statutqry or administrative reguda-
tions governing sentencing); individual ‘d§c1s1_on-mak.er factprs (e:g., f:-f
mographic attributes and general political/ideological or1§ntatlons~ 0
judges, probation officers, and others); and procedural variables (e.g.,
the role of the judge in plea bargaining). .

Studies of the determinants of sentences have been 'characterlz‘ed by
the steady increase in the number and complexity of vapables co_nshldefed
as influences on sentence and by growing methode'ogical sophlstlgatlon
in the statistical analyses. The earliest studies often involvgd §1mple
bivariate contingency tables examining the relationship of a single var-
iable to sentence outcomes (e.g., the number of peopl; sentencgd to
prison for each race). More recent studies use multivangte techniques
that permit simultaneous statistical controls for the variety of factors
hypoihesized to affect sentences.

Despite the number and diversity of factors investigated
as determinants of sentences, two-thirds or more of the
variance in sentence outcomes remains unexplained.

The validity of statistical inferences about 'the c!etermi.nants pf sen-
tences depends crucially on the methodological rigor with Wth!’l the
effects are estimated. Thus, our findings and conclusions are weighed
in light of serious methodological shortcomings in the research.

One methodological concern affecting most research on the deter-
minants of sentencing is the treatment of the outcome variable—sen-
tence imposed. A sentencing decision invo.lves a choice among a number
of qualitatively different options, inclu@ng suspended sentences, Su-
pervised probation, fines, and incarceration, as well as a choice on the
amount of the chosen sentence. Two different approaches have b_een
used to reconcile the different qualitative and quantitative dimen_smns
of sentences. Some researchers focus on the variations in the magnltuFle
of only one sentence type—typically the length of prison terms for in-
carcerated offenders. Other studies collapse different sentence types
into a single arbitrary scale of sentence severity. ‘

Analyses that attempt to estimate the effects of variables on the mag-
nitude of a single sentence type are vulnerable to two forms of error.
Focusing on only one sentence type by assigning values gf zero to gll
other sentence outcomes in ordinary least-squares regression results in
biased estimates of the effects. Trying to avoid these biases by restricting
the analysis to only those cases of a single sentence type (e.g., only
those cases sentenced to prison) can introduce selection bias effects.

Summary 1

Correcting for these potential biases requires that the analysis be ex-
tended to include the choice among sentence types.

Statistical analyses that use a single, arbitrary scale that combines
different sentence types as the outcome variable are particularly vul-
nerable to serious problems in interpreting findings. The arbitrariness
of the scale makes it difficult to assess the magnitude of the impact of
determinants on the various sentence types: the impact of a change in
a determinant can be interpreted only as an increment in the arbitrary
scale units and not in terms of additional years in prison or dollars of
fine. Also, since factors can be expected to affect individual sentence
types differently, the effects associated with a single arbitrary scale may
not be relevant to any of the individual sentence types. A factor like
unemployment, for example, might affect the decision to incarcerate
but not the length of prison terms. These different effects will both be
measured with error when a single scale of sentence outcomes is used
in statistical analyses.

These problems pervade much of existing sentencing research, af-
fecting both the comparability of results across different studies and the
strength of conclusions drawn from that research. A more desirable
approach is to partition the sentence outcome into two related outcomes
involving: (1) a choice among different sentence types and (2) a choice
on the magnitude of the selected type. Statistical techniques (e.g.,
PROBIT, LOGIT) are available for analysis of the choice of sentence
type; then, taking account of the bound at zero in the analysis of mag-
nitude, these separate aspects of sentence outcome can and should be
estimated simultaneously.

THE PRIMARY DETERMINANTS OF SENTENCES

Using a variety of different indicators, offense serious-
ness and offender’s prior record emerge consistently as
the key determinants of sentences.

The more serious the offense and the worse the offender’s prior record,
the more severe the sentence. The strength of this conclusion persists
despite the potentially severe problems of pervasive biases arising from
the difficulty of measuring—or even precisely defining—either of these
complex variables. This finding is supported by a wide variety of studies
using data of varying quality in different jurisdictions and with a diversity
of measures of offense seriousness and prior record.

Offense seriousness measures are usually limited to the use of the
legally defined offense types or the statutory maximum penalties for
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each offense type. Elements of the offense related to offender culpability
(e.g., excessive harm to the victim, weaporn use, offender/victim rela-
tionship and victim provocation, and the offender’s role as a principal
or accessory) are often not available to researchers using summary court
records. The potential elements of “prior record” are generally more
visible to the researcher, including items like the number, recency, and
seriousness of prior arrests, prior convictions, and prior incarcerations.
These record data, however, are often incomplete and may not accu-
rately reflect the data available to the judge. Even when the necessary
data elements are available, it is not clear how the variables should be
combined to develop measures of offense seriousness or prior record
that reflect their effects on sentence outcomes. These factors contribute
to measurement error in the offense seriousness and prior record var-
iables.

The bias in the estimated effects of offense seriousness depends on
the nature of the error in measuring seriousness. Measurement error
that is independent of the level of seriousness yields underestimates
(i.e., the estimated effect is in the same direction as the true effect but
smaller in magnitude). If, however, the error due to unmeasured ele-
ments varies systematically with observed seriousness, the effects of
seriousness on sentence outcomes may be underestimated or overesti-
mated.

For example, the existence of a prior relationship between offender
and victim or victim provocation are elements of seriousness usually
unobserved by researchers that are likely to mitigate offense seriousness.
Without observation of these elements, measured seriousness will over-
state seriousness as viewed by judges (i.e., measured seriousness is
positively related to its measurement error) and underestimate the effect
of seriousness on sentence. Other unobserved elements of seriousness,
such as injury to a victim, weapon use, or economic loss, by contrast,
are likely to increase seriousness above its measured values and so
overestimate the true effect of seriousness on sentence outcomes.

Variations in the quality of the data used in the assessment of offense
seriousness leave some studies more vulnerable to underestimates and
others more vulnerable to overestimates of the effect of offense seri-
ousness. The measurement errors in prior record are likely to result in
underestimates of the effect of record on sentences. Despite these biases,
offense seriousness and prior record are consistently found to have strong
effects on sentences. The consistency of these results under a variety of
different biasing conditions increases confidence in the validity of the
conclusion that offense seriousness and prior record are the primary
determinants of sentence outcomes,

Summary 13

DISCRIMINATION BY RACE

There are two types of evidence often cited in support of the assertion
that there is racial discrimination in sentencing. The first is the important
fact that blacks are incarcerated in numbers disproportionate to their
representation in the population: in 1979, biacks were 10.1 percent of
th‘e U.S. adult male population, but they were 48.0 percent of inmates
of state prisons. The second appears in studies—there are now more
than 70—that attempt to find a statistical association between the race
of defendants and the sentences they receive in criminal courts: some

of these studies find an association that has been interpreted as evidence
of racial discrimination in sentencing.

The available research suggests that factors other than
racial discrimination in sentencing account for most of
the disproportionate representation of blacks in U.S.
prisons, although racial discrimination in sentencing may
play a more important role in some regions or jurisdic-

tions, for some crime types, or in the decisions of indi-
vidual participants.

. We must stress, however, that even a small amount of racial discrim-
ination is a very serious matter, both on general normative grounds and
because small effects in aggregate can imply unacceptable deprivations
for large numbers of people. Thus, even though the effect of race may

be small compared with other factors, such differences are still impor-
tant.

Prison Populations

Tl‘he overrepresentation of blacks in prison is clear evidence that some
interaction of individual behavior patterns and societal response leads
to the imposition of severe punishments on one group of people at rates
'Fhat are disproportionate to their numbers in the population; however,
it is not by itself evidence of racial discrimination at the sentencing stage
in criminal courts.

The disproportionate rate of imprisonment of blacks may be the prod-
uct of a wide variety of behaviors and processes. One source of the
disproportion may be differences in the types and amounts of illegal
behavior across the races. These behavioral differences may interact
\jvith patterns in the deployment of law enforcement resources and dif-
te'ring rates of apprehension, conviction, and imprisonment for various
crime types to affect the racial composition of prisons. Racial discrim-
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ination may occur in the arrest process. the charging process, or tl}e
sentencing decision; or decisions by parole authorities may result in
longer stays in prison for blacks. Some or all of these processes could
be at work and could contribute to the disproportionate number of black
prison inmates. Only some might involve racial discriminatiox}.

The evidence about differential offense rates across races 1s scanty,
and we cannot say with confidence whether the proportion of blaqks
arrested is the same as the proportion actually involved in illegal activ-
ities. It is possible to investigate, as has been done using victimization
studies, the racial identities of offenders as reported by their victims.
One set of studies reports a fairly close correspondence between the
proportion of robbers and assaulters who are reported by victims to be
black and the proportion of persons arrested for robbery and aggravated
assault who are black. However, on the basis of available evidence for
crimes more generally, we can conclude little about the degree tc which
blacks are arrested in true proportion to their offense rates by crime.

Focusing only on the postarrest phases of the criminal justice system,
one approach to assessing the extent of racial discrimination is to ex-
amine data on the correspondence between racial proportions at arrest
and in prison. In 1979, 35 percent of the adults arrested for index offenses®
were black. For the crimes most likely to result in prison terms—murder
and robbery—53 percent of the adults arrested were black. These data
are consistent with the assertion that blacks are overrepresented in prison
populations primarily because of their overrepresentation in arrests for
more serious crime types, an argument counter to the assertion that
overrepresentation results largely from discrimination at postarrest stages
of the criminal justice system.

One problem in generalizing from such data is the difficulty in ac-
curately characterizing racial discrimination through global statements
about the criminal justice system in the United States as a whole. If and
when it occurs in the criminal justice system, discrimination on the basis
of race is likely to vary across jurisdictions, regions, crime types, and
individual participants. Use of highly aggregated national data could
mask racial differences in sentencing at more disaggregated levels. Race
may be taken into account in ways that either advantage or disadvantage
defendants who are black. We cannot say how much of the similarity
in the proportion of blacks arrested and blacks imprisoned reflects racial
neutrality and how much of it reflects the net result of offsetting effects

2 Index offenses arc murder, nonnegligent manslaughter, forcible rape, robbery, ag-
gravated assault, burglary, larceny-theft, motor vehicle theft, and arson.
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across jurisdictions, regions, crime types, or across the intervening case-
processing points between arrest and prison. Aggregate data cannot
reveal such differences. The variety of possibilities of offsetting rela-
tionships that might be obscured by aggregate data underscores the need
for careful, disaggregated research on racial effects for individual crime
types at different stages of the criminal justice system and within indi-
vidual jurisdictions.

Whatever the cause, however, the disproportion of blacks in U.S.
prisons is a matter of significant concern. When, on any day in this
country, more than 3 percent of all black males in their twenties are in
state prisons and another approximately 1.5 percent are in federal pris-
ons and local jails, there is a serious social problem that cannot be
ignored. The existence of the disproportion has raised serious questions
about the legitimacy of criminal justice institutions; correctly identifying
the sources of the disproportionality is crucial to the quest for effective
solutions.

The Sentencing Process

The second type of evidence derives from studies of the process of
sentencing itself. The studies on race and sentencing are vulnerable in
varying degrees to a variety of statistical problems. Many early studies
of sentencing—including those of capital punishment—found substantial
racial discrimination, with blacks apparently being sentenced more harshly
than whites. These studies were seriously flawed by statistical biases in
the estimates of discrimination arising from failure to control for prior
record, offense seriousness, and other important variables that affect
case disposition. To the extent that race is associated with offense se-
riousness or prior record, with blacks committing more serious offenses
or having worse prior records, the variable of race would have picked
up some of the effect of the omitted variables and produced overesti-
mates of the discrimination effect.

It is doubtful, however, that the large magnitude of the effect found
in these early studies would be completely eliminated by the introduction
of appropriate controls. Some portion of the estimated race effect found
by these studies may indeed reflect discrimination in sentencing in those
areas extensively studied, particularly capital punishment in the South
in the 1940s, 1950s, and 1960s.

More recent studies that control for more variables have yielded varied
results, Some find evidence of racial discrimination, and others do not,
The introduction of controls for offense seriousness and prior record, es-
pecially in studies using pre-1969 data, reduces the widespread finding of
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racial discrimination in sentencing. Discrimination, nevertheless, continues
to be found by more recent studies, particularly in rural courts, for selected
crime types, when the victim is white, or only for some judges in a juris-
diction. Even in these contexts, however, offense seriousness and prior
record remain the dominant variables in sentence outcomes.

Despite the substantial improvements in addressing the problem of
omitted variables, recent studies are still subject to potential biases
arising from measurement errcr and sample selection. Use of incomplete
measures of offense seriousnéss and of prior record bias the effects of
these variables on sentences and contaminate the estimated effects of
correlated variables like race that are generally measured more accu-
rately. The direction of the bias in a correctly measured variable depends
on the bias in the incorrectly measured variable and the nature of the
correlation between these variables. When, for example, blacks commit
more serious offenses, there are opposite biases in seriousness and race;
if the effect of seriousness is underestimated, the discrimination effect
is overestimated, and vice versa.

The direction of bias in the estimated race effect arising from mea-
surement errors in offense seriousness and prior record may be affected
by sample selection, where the cases ultimately available for sentencing
are a selected sample, including only a portion of the population of
“similar” offenses originally committed. Aside from challenges to the
generalizability of results, sample selection can pose serious threats to
the validity of statistical results even within the selected sample. In
sentencing research, these internal selection biases can arise when unob-
served (and thus unmeasured) factors are common to both the selection
and sentence processes, thereby inducing (or altering) correlations in
the selected samples between the unmeasured variables and other in-
cluded variables like race that are also common to both selection and
sentencing. Depending on the nature of the resulting correlation, use
of selected samples could result in either overestimates or underesti-
mates of the effect of race on sentencing.

The possibility of nontrivial correlations of race with poorly measured
but key variables like offense seriousness and prior record raises the pos-
sibility of serious measurement error biases in the estimates of discrimi-
nation effects. Further complications are introduced by the possibility that
the correlations vary with the selection process and by crime type or ju-
risdiction. If so, the statistical biases attributable to measurement error
may be trivial in some cases but critical in others. The biases may even
work in opposite directions in different studies, Measurement error bias,
operating either directly or through sample selection, could thus substan-
tially obscure the true incidence of discrimination in sentencing.

Summary 17
DISCRIMINATION BY SOCIOECONOMIC STATUS

The evidence of discrimination on grounds of social and
economic status is uncertain.

The relevant research is characterized by inconsistent findings that are
subject not only to the methodological uncertainties that apply to race
but also to additional difficulties in measuring social and economic sta-
tus. Furthermore, there is substantial debate about the legitimacy of
reliance on some socioeconomic status (SES) variables in sentencing.
Employment and education, for example, may be valuable as predictors
of criminal recidivism and thus may be considered by some to be legit-
imate determinants of sentences. Alternatively, the strong association
of these SES variables with race and wealth, which are more unequi-
vocally illegitimate, raises questions about the legitimacy of sentencing
that is based in part on variables that are associated with illegitimate
variables. Even if the empirical questions regarding the influence of SES
variables on sentences were resolved, conclusions about the discrimi-
natory nature of these variables would depend on resolution of the
normative dilemmas that they present.

DiSCRIMINATION BY SEX

The evidence on the role of sex in sentencing is only
preliminary.

Despite the disproportionately low number of women arrested and im-
prisoned (in 1979, although women constituted 52 percent of the adult
population, they accounted for only 20.5 percent of all adults arrested
for index crimes, 8.7 percent of adults arrested for murder and robbery,
and 4 percent of adults in state prisons), sex differences in sentencing—
and differences in the criminal activity of men and women offenders
more generally—have not generated a large volume of research. A
review of the limited available research findings suggests that differences
by sex of defendant are found in the pretrial release decision and in the
sentence decision, especially for less severe sentence outcomes. The
strength of the conclusions drawn from the existing body of research,
like those on race and socioeconomic status, must be moderated by the
potential biases arising from errors in measuring seriousness and prior
record and from possible selection effects resulting from the differential
filtering of cases to the sentencing stage.
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CASE-PROCESSING VARIABLES

Three case-p.rocessing variables have frequently been cited as potential
factors that influence sentence outcomes: mode of disposition (guilty
plea, bench trial, or jury trial); pretrial release status (free on bail)
released on own recognizance, or detained); and type of attorney (none,
court appointed, or privately retained). The evidence varies in ualit’
gnq in Fhe consistency of findings for each of these factors. The evcildencz
1r}d1§at1ng that guilty pleas result in less severe sentences is most con-
vincing. Pretrial detention is commonly found to be associated with more
severe sentences, but this result is particularly vulnerable to biase.d e

timates and hence is best viewed cautiously. The evidence on the rols-
of attprpey type is mixed and does not support a conclusion that atto ;
type 1s independently related to sentence outcome. e

The strongest and most persistently found effect of case-
processing variables is the role of guilty pleas in pro-
ducing less severe sentences,
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evidence and theoretical reasons to support the view that pretrial de-
tention exercises an independent influence on sentence outcome, further
research is needed to establish the existence and magnitude of such a
relationship.

The results of research on type of counsel and sentences are mixed
and do not support a general conclusion that attorney type is inde-
pendently related to sentence. Anecdotal evidence suggests that de-
fendants represented by public defenders or appointed counsel receive
harsher sentences than do those represented by privately retained coun-
sel. This difference has been attributed to heavier workloads or less
criminal court experience for public or appointed attorneys, which con-
tributes to less adequate legal defense and increased pressure to dispose
of cases through plea negotiations. The spirit of cooperation and com-
promise that characterizes court regulars is another factor that might
jeopardize the positions of defendants represented by overworked or
inexperienced counsel. Relations among judges, prosecutors, and var-
ious kinds of defense counsel, however, vary substantially among courts,
as do the competence, resources, and credibility of various kinds of
counsel. It thus would be surprising if type of counsel had a consistent
effect across jurisdictions on sentencing outcomes. Attorney type is also
likely to vary with offense type and with the prior criminal record of
the defendant. Statistical analyses of the effects of attorney type have
generally failed to control adequately for these other determinants of

sentences.

DISPARITY

While substantial disparities in sentencing probably exist,
the relative magnitude of disparity is not known. Fur-
thermore, both normative disagreements and measure-
ment problems make it difficult to determine how much

of the disparity is unwarranted.

Numerous statistical studies of case records and court observations re-
port substantial variation in the sentences imposed by judges serving in
a single court jurisdiction, The validity of the statistical results, however,
is often jeopardized by inadequate controls for other important deter-
minants of sentences that distinguish the cases before different judges
or before a single judge. Some experimental simulation studies in which
subjects “sentence’” identical cases also report extensive sentencing var-
iation among judges. The experimental studies face challenges to their
validity because of the artificial and often contrived character of the
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CASE-PROCESSING VARIABLES

Three case-processing variables have frequently been cited as potential
factors that influence sentence outcomes: mode of disposition (guilty
plea, bench trial, or jury trial); pretrial release status (free on bail,
released on own recognizance, or detained); and type of attorney (none,
court appointed, or privately retained). The evidence varies in quality
and in the consistency of findings for each of these factors. The evidence
indicating that guilty pleas result in less severe sentences is most con-
vincing. Pretrial detention is commonly found to be associated with more
severe sentences, but this result is particularly vulnerable to biased es-
timates and hence is best viewed cautiously. The evidence on the role
of attorney type is mixed and does not support a conclusion that attorney
type is independently related to sentence outcome.

The strongest and most persistently found effect of case-
processing variables is the role of guilty pleas in pro-
ducing less severe sentences.

It appears that defendants convicted at trial receive harsher sentences
in many jurisdictions than do similarly situated defendants who plead
guilty. Such a sentence differential is sometimes thought to be an eés-
sential element of the process by which large numbers of defendants
are induced to plead guilty. Evidence for this differential comes both
from interviews with court participants and from statistical analyses of
case records in a large number of jurisdictions. While the statistical
evidence on the guilty plea “‘discount” is subject to possible biases arising
from measurement error and sample selection, the existence of inde-
pendent evidence of a guilty plea discount suggests that these biases are
not likely to be large relative to the true effect.

Defendants held in pretrial detention are often found to receive sub-
stantially harsher sentences than do defendants who are free while await-
ing trial. A variety of factors has been suggested that may disadvantage
the detained defendant, including: a reduced ability to wage a successful
defense, incentives to plead guilty to avoid lengthy stays in local jails,
and a labeling process by which detained defendants are presumed—
because they are detained—to be more dangerous or to have committed
more serious crimes. It is possible, however, that the apparent rela-
tionship between pretrial detention and harsher sentences may be at
least partially spurious. The association of pretrial detention with poorly
measured variables like offense seriousness or prior record raises the
possibility of biases in either direction in the estimated effect of pretrial
detention on sentence severity, While there appears to be both empirical
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evidence and theoretical reasons to support the view that pretrial de-
tention exercises an independent influence on sentence outcome, further
research is needed to establish the existence and magnitude of such a
relationship.

The results of research on type of counsel and sentences are mixed
and do not support a general conclusion that attorney type is inde-
pendently related to sentence. Anecdotal evidence suggests that de-
fendants represented by public defenders or appointed counsel receive
harsher sentences than do those represented by privately retained coun-
sel. This difference has been attributed to heavier workloads or less
criminal court experience for public or appointed attorneys, which con-
tributes to less adequate legal defense and increased pressure to dispose
of cases through plea negotiations. The spirit of cooperation and com-
promise that characterizes court regulars is another factor that might
jeopardize the positions of defendants represented by overworked or
inexperienced counsel. Relations among judges, prosecutors, and var-
ious kinds of defense counsel, however, vary substantially among courts,
as do the competence, resources, and credibility of various kinds of
counsel. It thus would be surprising if type of counsel had a consistent
effect across jurisdictions on sentencing outcomes. Attorney type is also
likely to vary with offense type and with the prior criminal record of
the defendant. Statistical analyses of the effects of attorney type have
generally failed to control adequately for these other determinants of
sentences.

DISPARITY

While substantial disparities in sentencing probably exist,
the relative magnitude of disparity is not known. Fur-
thermore, both normative disagreements and measure-
ment problems make it difficult to determine how much
of the disparity is unwarranted.

Numerous statistical studies of case records and court observations re-
port substantial variation in the sentences imposed by judges serving in
a single court jurisdiction. The validity of the statistical results, however,
is often jeopardized by inadequate controls for other important deter-
minants of sentences that distinguish the cases before different judges
or before a single judge. Some experimental simulation studies in which
subjects “sentence” identical cases also report extensive sentencing var-
iation among judges. The experimental studies face challenges to their
validity because of the artificial and often contrived character of the
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experiments and because of the use of limited case information, which
leaves considerable room for judicial interpretation and imputation of
relevant but missing information.

Nevertheless, in at least one carefully controlled study in which judges
made real decisions in identical cases, interjudge variation was extensive.
Similarly, although some statistical studies have added as many as 30
explanatory variables on case attributes, about two-thirds of the vari-
ation in sentencing within single jurisdictions still remains unexplained.

There is little doubt that substantial unexplained variation in sentences
does exist. Some of this variation, however, may only give the appear-
ance of disparity when cases seem alike to an outside observer but differ
materially in the case attributes observed by the judge(s). Some of this
apparent disparity could probably be reduced if better models of sen-
tencing using richer data sets were developed. Sentence decisions are
typically modeled as a simple additive model in which the factors de-
termining sentences are ail considered simultaneously and always enter
the decision in the same way. Sentence decisions, however, may be
hierarchical, following a branching structure in which the weight given
some factors depends on the presence or absence of other factors. In a
particularly heinous crime, for example, the viciousness of the crime
alone may be enough to lead to incarceration. In less vicious crimes, a
wide variety of factors, including the defendant’s prior criminal record
and general community ties, may enter the decision whether to imprison.
If better models were used, some of the currently unexplained variation
might be reduced. Itis difficult to estimate just how much of the apparent
disparity in sentences might be accounted for by systematic application
of identifiable factors.

The principal normative objections to disparity relate to variations in
sentences emanating from inconsistencies among judges and even in the
decisions of a single judge over time. Inconsistencies among judges in
different jurisdictions may arise from differences in court organization
and work load and differences in local community attitudes toward crime
and punishment. The variations in sentences within a court aré more
likely to be associated with differences in individual judicial attitudes
and reasoning processes and with alternative resolutions of the basic
conflict over the different goals of punishment. Presentence recom-
mendations reflecting the attitudes and sentencing goals of prosecutors
or probation officers may also be a factor in differences across and even
within judges.

The extent to which this disparity is regarded as unwarranted remains
an important policy question that depends on the resolution of important
competing values. There is agreement that sentences should result from
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Fhe evenhanded applization of general sentencing principles, and there
is glso recognition that there are often legitimate social, cultural, and
philosophical differences over what those principles should be e;s re-
flectfad, for example, in conflicting interpretations of the goals ,of sen-
tencing. Resolution of this policy issue would benefit from continued

efforts to clarify and articulate the principles that currently do and those
that ought to underlie sentence decisions.

STRUCTURING SENTENCING DECISIONS

A subst.antial body of knowledge has accumulated in recent years about
the design, implementation, and enforcement of new sentencing prac-
tices. The'se changes include policy innovations variously affecting pros-
ecutors, judges, and parole administrators. Sentencing guidelines are
but one of these new practices; because they are the most richly de-
velopeq methodologicaily, they are used in this report to illustrate meth-
odological and policy problems that are characteristic of many reforms.

PoLicYy AND TECHNICAL CHOICES

Tl.le first empirically based sentencing standards, the U.S. Parole Com-
mxss'lqn’s guidelines, were developed in the early 1970s by the Parole
Decision Making Project to make explicit the policies of the commission
and systematize parole decision making. The successful implementation
qf t'he parole guidelines led to a test of the feasibility of developing
similar empirically based guidelines for sentencing.

Development of such *‘descriptive’”® sentencing guidelines involved
several steps: first, data collection on a sample of cases sentenced in the

3 Tcrminqlogical confusion in characterizing sentencing guidelines arises because they
vary on two important dimensions—their legal authority and the role of empirical research
in thelr'conception and development., Depending on their use of empirical data on past
sentencing practices and on whether the underlying goal is to codify existing practices or
to establish new sentencing policies, guidelines have been characterized as **descriptive”
and “pfescriptive." Neither of these terms is literally accurate: all guidelines are statements
of pqllcy or normative choices and to date most have used empirical data on existing
practices in their deveiopment.

‘ At the same time, guidelines have either presumptive legal authority—meaning that
judges are expected to impose the sentence recommended by the guideline in ordinary
cases and provide reasons for se¢ntences that do not adhere to the guidelines—or have
only voluntary legal force—thereby creating no defendants’ rights to é\ppcal. (Guidelines
could theoretically have mandatory legal force, but they were developed to provide a less
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court for which the guidelines were being devised; second, a.m'ultlvarlate
analysis of these case data and the deveIOprpeI}t of a statlstl_cal .rnodei
of past sentencing practices aimed at identllfymg thg cpmt?lnatlon 0
variables that explained the greatest proportion of variation in sentenc-
ing outcomes; third, transformation of th‘e model of past practices 1nto
sentencing guidelines for application by judges.

Statistical models of past judicial sentencing practices are
valuable aids, but they are insufficient as the sole bases
for formulating sentencing policy.

The assumptions and methodology underlying such “de§cript1ve” sen-
tencing guidelines have led to a number of challenges. First, there 1s a
debate about the extent to which a model based on aggrggate daFa of
past case dispositions represents an “implicit po.licy” that is collectively
shared by the judges in that court. While prior rt?cord and offense
seriousness have been found to be the primary determinants pi sentences
for virtually all judges, research also suggests .that judges give different
weights to these common factors, emphasize different as_pgcts of of.fense
seriousness and prior record, and consider different additional va§1ables
in sentencing. In instances in which the sentencing pattern§ of the Jgdges
in a jurisdiction vary widely across judges, a model may provide a
statistical average of their sentences, but it does not necessarily represent
an “‘implicit policy’” with which any of the judges wou}d agree.

Second, models designed to characterize past sentencing practice must
overcome the methodologica: problems already noted generally foF re-
search on the determinants of sentencing: errors arising from omitted
variables, measurement and scaling problems, and select'%on biases. The
degree to which any model represents actual court practice depends on
the skills of the modeler in incorporating the complexity of the consid-
erations that enter the sentencing decisions. When a model is fully

rigid alternative to mandatory sentencing laws, as connoted by the term “guideline.”)

Given these options, fcur types of guidelines are possible: descnptl\'f:/yolu11tar)', .de-
scriptive/presumptive, prescriptive/voluntary, and prescriptivclpresumpnYc. In practice,
however, only descriptive/voluntary and prescriptive/presumptive guidelines have been
established. The former type is illustrated by those in Denver, Philadelphia, Massachu-
setts, and New Jersey; the latter by those in Minnesota and Pennsylvania,

When we focus on one particular dimension, largely in abstraction, we refer to guidelines
in terms of that dimension (e.g., descriptive guidelines or presumptive guidelines); how-
ever, when considering specific examples, it is necessary to keep in mind that both di-
mensions are actually present.
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specified and the variables are completely measured, that model can
provide useful information in the development of sentencing policy.

Reasonably representative models of existing sentencing practices are
useful in providing information that can serve as a basis for comparing
a new standard with traditional patterns, educating policy makers about
the general operation cf the system, and serving as a data base for
projecting the impacts of alternate proposed policies. However, in sev-
eral instances in the development of “‘descriptive’ sentencing guidelines,
the models were fundamentally flawed by the elimination of ethically
unacceptable variables, such as race and guilty plea, from the model in
an effort to eliminate their effects in the guidelines. The consequence
of omitting these variables, particularly when they are correlated with
variables that are included in the model, is that the model will be mis-
estimated and the guidelines may inadvertently incorporate effects of
the omitted ethically unacceptable variables.

Ethical decisions must be made in moving from a model
of past practice to guidelines; there is no value-free so-
lution to the estimation problem.

One cannot simply delete an ethically objectionable variable from the
equation being estimated to eliminate its effect. Rather, the model must
be formulated and estimated with the objectionable variable included;
then, a discrimination-free sentencing guideline could be created by
using that fully estimated model with the objectionable variable sup-
pressed. This requires a choice: one must decide how all offer:ders should
be treated. For example, to eliminate racial discrimination, if it is found,
one must decide whether to adopt the existing standard for sentencing
blacks, adopt that used for sentencing whites, or choose a new standard
to be applied uniformly to everyone.

Other important policy choices cannot be avoided in translating data
on past sentencing practices into sentencing standards; even adoption
of “descriptive” sentencing criteria that involve no explicit alterations
from the estimated model of past practices entails policy judgments on
issues that have traditionally been hidden. Among the necessary deci-
sions are the following:

1. Whether to base new sentences on conviction offenses, thereby
tying sentences to the outcomes of counsels’ negotiations over charges,
or on actual offense behavior as determined at a sentencing hearing.

2. Whether to establish explicit sentence concessions for guilty pleas.

3. Whether to exclude from consideration in new sentencing stan-
dards variables that are ethically or normatively suspect: e.g., prior
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arrests may explain some variation in sentencing practices independently
of other prior record factors, yet punishment for prior alleged conduct
not resulting in conviction offends important legal values.

4. Whether to authorize intercourt disparity within the same juris-
diction: e.g., the differences between rural and urban regions within a
state might be perpetuated by providing local courts with a sufficiently
broad range of sentences to choose from or suppressed by trying to force
them all into a more narrow range.

Resolving technical questions concerning the design and
presentation of new sentencing schedules also necessarily
involves important policy decisions.

The normative aspects of ostensibly technical matters arise from the
inherent tension between the aim of making criteria in sentencing stan-
dards rich and detailed, thereby providing guidance on subtle sentencing
choices, and the aim of making them few in number and uncomplicated
to use, thereby diminishing the likely incidence of errors in their ap-
plication.

The following technical choices entail implicit policy choices.

1. Should new sentence schedules be expressed as a two-axis grid
(one representing an offense seriousness scale and the other axis rep-
resenting an offender scale) on which applicable sentences are easily
located (e.g., Minnesota’s sentencing guideline grid), or should more
complicated approaches be used that require more complex calculations
for each sentence (e.g., New Jersey’s sentencing guidelines)? The former
approach minimizes the likelihood of administrative errors in determin-
ing the prescribed sentence; the latter permits specification of more
detailed sentencing criteria,

2. Should sentencing standards use different bases or the same bases
for decisions concerning the type and the amount of punishment (e.g.,
distinguishing the decision to imprison from the length of imprison-
ment)? Research efforts have consistently found that different factors
influence consideration of the two choices, but the two-stage approach
mukes calculating the guideline sentence considerably more complex
and thus more vulnerable to error.

3, Should easily calculated, additive point systems be used to cate-
gorize offenses and offenders, or should guidelines use more elaborate
but less easily calculated scoring systems that take account of particular
combinations of variables and reflect contingent patterns of decision
making?
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'd, Should there be one set of generic sentencing criteria for all of-
fenses (e.g., only one sentencing matrix for all offenses as in Minnesota)
or should there be more offense-specific criteria based on statutory
felony class (as in Denver), generic offense type (as in Arizona, where

all burglaries are treated together regardless of felony class), or on some
other basis?

All of these illustrative technical matters present choices between sim-
plicity and ease of application but less specific policy guidance, and
greater policy differentiation among offenses and offenders but with
greater complexity and its associated risk of application errors, loss of
credibility among officials, and rejection of the entire scheme.

Projections of the likely impact of alternative sentencing
criteria are indispensible to formulation of sound sen-
tencing policy.

Existing methodological and statistical techniques can be used in im-
pact projections to inform policy making.

Development of sentencing standards may be a wholly normative
process or include empirically informed efforts. A wholly normative
process is one in which policy choices are made without regard to past
practices or to their projected impact. Most statutory determinate and
mandatory minimum sentence laws have been developed in this way.
Empirically informed policies make use of knowledge of past policies,
practice, or both and project the impact of new practices. Sound public
policy formulation, whether by statute or by administrative regulation,
requires the consideration of information about the likely consequences
of alternative policy proposals. What might be the impact of a 2-year
mandatory minimum sentence for robbery, for example, on court re-
sources and on prison populations and corrections costs? Efforts to
answer such questions necessitate attempts to project the anticipated
effects of changes from past practices as a vital part of any sentencing
policy change.

DEVELOPING, IMPLEMENTING, AND ENFORCING NEW SENTENCING
PoLICIES

Sentencing is a complex process involving discretionary
decisions by many people. Attempts to promulgate new
sentencing policies that have included extensive efforts
to gain the understanding and support of the affected
individuals and organizations and to anticipate the im-
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pact of changes on their institutional and personal in-
terests appear to have been more successful in gaining
legislative approval when needed and to have achieved
higher rates of compliance when implemented.

Some empirical research and many anecdotes illustrate the ease with
which policy initiatives can be frustrated by officials’ manipulation or
accommodation. Prosecutors can circumvent plea-bargaining bans and
rules by shifting to new forms of bargaining. Lawyers and judges can
frustrate parole guidelines by negotiating sentences that will expire be-
fore the offender is subject to applicable guidelines. Mandatory sentence
laws can be frustrated by prosecutors who fail to charge the predicate
offense or by judges who make *‘findings of fact” that essential elements
of the predicate offense have not been proven.

Under sentencing guidelines and statutory determinate sentencing
laws with presumptive authority and under mandatory sentencing laws,
prosecutors and defense attorneys may be able to circumvent applicable
standards through charge bargains. Tactical solutions to counterbalance

such circumvention include:

o real offense sentence standards that offset charge bargains by basing
sentences on actual offense behavior rather than on the conviction of-
fense;

e charge reduction guidelines and guilty plea discounts that structure
adaptive responses by providing approved means to satisfy institutional
pressures for circumvention;

e parole guidelines in which release decisions are based on actual
offense behavior and that effectively constitute an administrative review
of sentences resulting from the exercise of prosecutorial and judicial
discretion; and

e various forms of appellate review that provide incentives to appeal
sentences that are inconsistent with stated policy.

If new sentencing policies are to be effective, their purposes must be
specified clearly and stated in terms that are credible to key participants.
Policy formulation must also include consideration of likely patterns of
adaptation and manipulation and must include features designed to off-
set anticipated evasions and, where sentence calculations are required,
provide statistical or other data necessary to correctly determine a guide-
line sentence. In addition, reformers can increase compliance by in-
volving interest groups in the policy development process so that they
perceive themselves as having a stake in the successful implementation
of the new policy.
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Sentencing initiatives that include credible enforcement
mechanisms are more likely to attain compliance by af-
fected decision makers.

The credibility of a policy depends in part on its legal authority and
on the existence of enforcement mechanisms. Thus far, sentencing policy
initiatives have possessed three levels of legal authority. Voluntary sen-
tencing guidelines (like those in Denver) typically have only moral or
collegial authority, and the credibility of the policy itself is critical. The
only major evaluation of the impact of voluntary sentencing guidelines
concluded that they had no discernible impact. Whether this is because
they were voluntary, because they were insufficiently promoted, because
they were not credible in the eyes of judges, or for some other reason
is not known. Presumptive sentencing guidelines (like Minnesota’s) or
statutory determinate sentences (like California’s) have presumptive
legal authority; the decision maker may disregard the standards, but
must provide reasons for doing so that are subject to review. The mon-
itoring and enforcement system established by the Minnesota Sentencing
Guidelines Commission, together with appellate sentence review, ap-
pears to have resulted in much higher rates of formal compliance (both
in imposing sentences that fall within the guidelines and in providing
reasons for deviating from guideline sentences) than those found in
jurisdictions with voluntary guidelines. Mandatory sentencing laws have
prescriptive legal authority that formally requires a decision maker to
make a particular disposition.

Legal authority by itself is not necessarily predictive of substantive
compliance with sentencing rules: judges and others can always ignore
the guidelines or statute. A rule’s legal authority does become mean-
ingful, however, in the presence of credible enforcement mechanisms.
Presumptive and mandatory standards, for example, are more likely to
be observed if there is a realistic likelihood that a judge’s failure to
comply will be challenged.

Enforcement mechanisms can be formal or ">rmal. The primary
formal enforcement mechanisms are various types of appellate review
(e.g., Minnesota), administrative review of sentences (e.g., California),
and review of prison sentences by parole boards (e.g., U.S. Parole
Commission). The bureaucratic nature of criminal court decision mak-
ing, however, can present serious practical obstacles to effective formal
enforcement of sentencing criteria. A prosecutor, for example, is un-
likely to appeal a lenient sentence that resulted from plea negotiations
to which he was a party. Informal enforcement mechanisms include such
things as maintaining and sustaining case-by-case monitoring and facil-
itating media attention to sentencing decision making.
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The obstacles to credible enforcement of sentencing criteria are for-
midable, but not insurmountable. Like effective political bridge building
on behalf of new guidelines, informal enforcement programs require
careful attention by legislatures and agencies attempting to ensure change

in sentencing patterns.

ASSESSMENT OF THE EFFECTS OF NEW SENTENCING POLICIES

In assessing the effects of sentencing innovations, one must consider
adaptive behavior by personnel in the criminal justice system, ghanges
in patterns of case flow, and their effects on sentence .severxty and
disparity. Our analysis thus concentrates on how innovations have af-
fected the behavior of judges and other key participants and on what
happens to defendants.

We have reviewed the results of evaluations of reform efforts directed
at eliminating or controlling plea bargaining, structuring judicial sen-
tencing decisions through mandatory or determinate sentence provisions
or sentencing guidelines, and eliminating or structuring parole release
decisions.

THE RESULTS OF REFORMS

Compliance with procedural requirements of sentencing
innovations has been widespread, but such behavioral
changes have often represented compliance in form rather
than in substance.

Prosecutors have refrained from proscribed forms of plea bargaining,
judges have imposed mandated sentences on convicted offenders, and
parole boards have released prisoners according to guideline require-
ments. However, substantial modifications in case-processing proce-
dures, counteracting the stated intent of innovations, have been ob-
served throughout the criminal justice system. These changes typically
involve increases in early disposition of cases, such as increased case
screening, that may serve to limit application of new laws and rules to
increase sentence severity,

The elimination of plea bargaining in Alaska was followed by an
increase in the proportion of felony arrest cases screened out, but it did
not lead to either a decrease in the proportion of offenders pleading
guilty or to a large increase in the number of trials. In Michigan, a
mandatory minimum sentencing law for gun offenses was accompanied
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by earlier dispositions for moderately serious cases and a rise in the
rates of acquittals and dismissals. Under a mandatory sentence law for
firearm offenses in Massachusetts, there were increases in early dispo-
sitions and acquittals in gun-carrying cases of moderate severity. An-
other effect of both New York’s mandatory sentencing law for drug
offenses and the Massachusetts gun law was a dramatic increase in case-
processing time and in the number of appeals.

The most sweeping effort to restructure sentencing behavior was the
adoption in California of a determinate sentencing law to replace the
indeterminate sentences that had prevailed for more than half a century.
Immediately after the new law took effect, the rates of early guilty pleas
increased, as did the proportion of cases disposed of in the lower courts.
There are also indications that prosecutors frequently dropped charged
enhancements in the final disposition of a case to avoid appeals and to
accelerate guilty pleas.

The extent of compliance with reforms has varied with:
(a) the level of organizational or political support for the
reform; (b) the existence of statutory or administrative
authority supporting the procedural requirement; and (c)
the existence of credible monitoring and enforcement
mechanisms.

High levels of substantive compliance appear to have been achieved
when those charged with carrying out the new policy approved of it and
were not seriously inconvenienced by it and when decision makers were
subject to credible administrative controls or to formal or informal en-
forcement mechanisms. For example, high rates of substantive compli-
ance with efforts to control plea bargaining have occurred when pros-
ecutors have established administrative procedures to monitor the behavior
of assistant prosecutors and when those assistants have shared organi-
zational goals that they perceive as better served by complying with
imposed controls on plea bargaining. Similarly, parole board members
and examiners in several jurisdictions appear to have adhered to ad-
ministratively imposed parole guidelines.

In contrast to prosecutors and parole board members, judges are
seldom subject to effective organizational controls. With voluntary
guidelines, studies have found no evidence of systematic judicial com-
pliance; with changes directly mandated by statute, as in the cases of
mandatory minimum and determinate sentencing laws, studies have found
formal (but not necessarily substantive) judicial compliance. However,
under Minnesota’s presumptive sentencing guidelines, the presence of
effective external enforcement mechanisms, in the form of appellate
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review of sentences and close monitoring by the Guidelines Commission,
has resulted in generally high rates of substantive compliance with guide-

lines by judges in that state.

There have been modest changes in sentencing outcomes,
particularly some increases in prison use, in jurisdictions
that have adopted sentencing reforms. These increases
in sentence severity were typically found in previously
marginal prison cases—cases that might or might not
have resulted in short prison terms in the past. Less
ambiguous cases, including both more serious cases for
which prison terms were fairly certain outcomes and less
serious cases for which prison terms were relatively rare,
have experienced little change in sentencing outcomes.

Mandatory minimum sentencing laws in Michigan, for example, re-
sulted in little change in the likelihood of incarceration for defendants
indicted on felony charges. The severity of prison sentences imposed
for each offense category, however, did increase slightly. In New York,
the risk of incarceration for the small numbers of drug offense defen-
dants who were convicted increased substantially, but steady declines
in the numbers and rates of arrest, indictment, and conviction offset
this increase. The terms for those drug offenders sentenced to prison,
however, increased markedly.

In California, there is some evidence of increasing representation of
less serious cases among prison commitments. A comparison of the
proportions of people sent to prison for robbery and burglary indicates
a trend toward increased proportions of burglary cases (the less serious
of the two offenses) among prison commitments. This increase in the
proportion of imprisoned burglars is not accounted for by a shift to more
serious types of burglary by offenders, suggesting the emergence of a
new, lower threshold of seriousness for imposition of prison sentences.
However, the trend has been gradual and predates implementation of
the determinate sentencing law and so may not be due entirely to the
new law,

Changes in sentencing outcomes resulting from sentencing guidelines
present a mixed picture. The voluntary guidelines adopted in Denver
and Philadelphia were designed to codify rather than to alter existing
policy. Predictably, they were found to have had no significant impact
either on the level of prison commitment at sentencing or on the amount
of variation among sentences. The presumptive sentencing guidelines
in Minnesota were designed explicitly to depart from previous sentencing
practices and in particular to increase prison commitments for those who
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commit offenses against persons, even if they have limited criminal
histories, while decreasing prison commitments for property offenders
regardless of their criminal records. On the basis of the commission’s
preliminary monitoring data, the presumptive guidelines appear to have
significantly altered sentencing in Minnesota in the intended directions.

The substantial increases in prison populations in juris-
dictions that have adopted sentencing reforms continue
preexisting trends in sentencing and do not appear to be
substantially caused by these sentencing reforms.

While research evidence is limited, two findings support this conclu-
sion. First, prison population increases have occurred in states that have
not systematically altered sentencing laws and practices as well as in
those states that have done so. Second, in the one instance in which
long-term data on prison populations were examined as part of an eval-
uation of the impact of sentencing law changes, California’s determinate
sentencing law appears to have continued a trend that was under way
prior to adoption of that law. Thus, sentencing reform efforts, rather
than stimulating prison population increases, may themselves reflect a

proader shift in public sentiment regarding criminal justice system pol-
icies.

THE METHODOLOGY OF IMPACT STUDIES

While changes in system operations and sentence out-
comes have been observed, almost all the impact studies
suffer from methodological problems that limit our abi-
ity to attribute these changes to the sentencing reforms.

Inadequate observation periods mar many of the impact
studies.

The typical design involves only two periods, with observations limited
to the 6-month or 1-year periods before and after implementation. Such
short observation periods preclude identifying preexisting trends and do
not allow sufficient time to realize the full effect of a change. Limited
observation periods are especially common in impact studies of plea-
bargaining bans and mandatory sentencing laws.

The validity of impact studies is seriously jeopardized if
they fail to investigate the considerable opportunities for
differential filtering of cases before and after the imple-
mentation of new rules or procedures. To date, impact
studies have been too narrowly focused, examining changes
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only in those parts of the process directly affected by a
sentencing reform.

This narrow focus makes it difficult to detect the potentially importgnt
influence of a change on earlier processing decisions that deter.rr.nne
which cases are available for sentencing and on subsequent decisions
that affect actual discharge from a sentence.

The validity of the conclusions of many impact studies
is limited because of their failure 10 control adequately
for changes in the mix of cases before and after the

change takes effect.

A variety of factors, including measures of the seriousness or ha.rm
involved in offenses and the prior record of offenders, affect sentencing
outcomes independently of any sentencing reform. The impact st.ud.ies
reviewed in this report involved few controls for case-mix variation

beyond statutory crime-type categories.

SENTENCING POLICIES AND PRISON POPULATIONS

Sentencing policies affect the size of prison populations through their
influence on the numbers of commitments, the lengths of sentences
imposed, and the times actually served. Statutory changes in se.nFencing
policies and changes in sentencing and related processing dems§ons by
judges, prosecutors, and police all affect the number of commltl.ne.nts
to prison and the sentence lengths imposed. Actual time servgd is im-
portantly affected by corrections officials in awarding, revoking, and
calculating good-time credits and in granting furloughs and prerelease
privileges and by parole authorities in establishing parole release dates
and revoking parole.

Changes in sentencing policy may affect prison populations, and, if
they result in overcrowding, may undermine realization of the goals of
the policy makers. The panel examined the relationship between sen-
tencing policy and prison populations with particular focus on recent
increases in prison populations and their possible impact on prison life.
The panel explored alternative techniques for projecting future prison
populations and considered some possible responses to the problem of
prison populations exceeding limited prison capacity.

Prison populations increased steadily in the 1970s, and
further increases are projected throughout the 1980s. This
growth in prison populations appears (o continue preex-
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isting trends and is only marginally related to recent sen-
tencing reforms.

Between the end of 1972 and the end of 1981, the total number of
persons confined in state and federal prisons grew from 196,183 to
352,476 for an enormous 9-year increase of 80 percent. This increase
far exceeded the growth in the civilian population: the rate of incar-
ceration in state and federal prisons climbed from 95 per 100,000 pop-
ulation in 1972 to 154 per 100,000 in 1981. The increase is associated
with demographic shifts as the post-World War II baby boom generation
reached the age of highest imprisonment rates and also with a possible
trend toward increased punitiveness, reflected symbolically by wide-
spread enactment of mandatory minimum sentencing laws. We note
again that increases in prison population are found both in states that
have adopted reforms and those that have not.

Prison populations have increased more rapidly than has
available prison capacity. Many institutions are crowded,
and little immediate relief from population pressures is
in sight.

Prison administrators can administratively affect rated prison capacity
by changing the standards by which capacity is calculated. But even the
addition of 23,000 beds to rated capacity between 1972 and 1977 was
far below the increase of 92,528 prison inmates over the same period.
As of March 1982, single institutions or the entire corrections systems
‘0 28 states were under court order to reduce overcrowding or eliminate
other unconstitutional conditions of confinement; many of these court
orders had been in effect for several years. Similar court challenges were
pending in 19 other states.

Various projections of future prison populations, despite different
assumptions, all anticipate further growth in the number of inmates in
state custody throughout the 1980s. Because expansion of facilities ap-
pears to be occurring more slowly than the increase of prisoners in many
states, population pressures will continue for the next several years.

Studies of the effects of crowding and of determinate sentencing sys-
tems on prison life are few and preliminary, suggesting several avenues
for further research. Corrections officials suggest that crowding. by in-
creasing stress for both inmates and staff, has deleterious effects on both
the management of corrections institutions and on the health and safety
of inmates and staff. Studies of the effects of crowding on human be-
havior under varied circumstances have yielded inconclusive findings;
research on the effects of institutional size and prison housing arrange-



34 RESEARCH ON SENTENCING: THE SEARCH FOR REFORM

ments on physical and mental health and on i‘nmate behavior are still
preliminary and are often confounded by the difficulty of separating the
effacts of crowding from other unpleasant aspects of prison life.
Examinauons of the effects of determinate sentencing on t?l& avail-
ability of rehabilitation programs, on inmates’ participation in them.
znd on inmate behavior and disciplinary mechanisms suggest less eifect
than either supporters or detractors of change anticipated. Pre[‘imiyary
andines from California. Oregon. and the federal prison sysiem indicate
hidle ghange in programs available to inmates, slight decreases in par-

sicipation in them. and little direct connection berween inmate miscon-

e

Juct and sentencing policy.

Responsible formulation of sentencing policy requres
baseline projections of the size and composition of prison
populations with no policy changes, as well as estimares
of the impact of various policy options. Analyacal rech-
niques for this purpose. although sail crude. can be ap-
plied 10 estimate the effects of proposed policy changes,
shereby making the value choices explicil.

Because construction of new prison facilities is slow and costly. pro-
rections of the future size and composition of prison populations under
current or proposed sentencing policies are desirable in considering
whether to build new facilities. Accurate estimation has proven very
difficult because of uncertainties in predicting the behavior of the many
participants involved in sentencing decisions and in understanding the
basic causal links among the decisions that contribute to the determi-
nation of prison populations. However. various techniques have been
developed to provide estimates of future populations under various as-
sumptions. And these techniques can be used to estimate the effects of
particular policy proposals. This approach would provide legislatures
and the public with the opportunity to consider explicitly the trade-offs
between a desired level of punitiveness and its costs. Such consideration
may ensure a balance between the severity of sentencing policies or laws
and the availability of prison capacity. Without that balance. prison
papulations could exceed capacity, leading to unintended adaptive re-
sponses and systematic evasion of the policies or laws by judges and
Prosecutors.

The long-term effects of changes in sentencing policy on prison pop-
ulations can be estimated through demographic-specific and crime-type-
specific flow models and through microsimulation modeling technigques.
Disaggregated flow models that treat the criminal justice svstem as a
sequence of stages that process defendants as “‘umits of flow™ often
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cannot incorporate important behavioral responses to changing input
conditions. By projecting prison populations under the assumption of a
continuation of current policies, the models can provide a warning that
a system would be approaching capacity, highlighting the need for some
policy response. In microsimulation models, the basis of projections is
a sample of individual simulated offenders, each characterized by rel-
evant case attributes, possibly generated from actual case records. Al-
ternative sentencing policies are then applied to this sample and the
expected prison population associated with each policy is estimated. The
Minnesota Sercencing Guidelines Commission fruitfully made use of
such a model in developing its guidelines. Projection techniques are still
in relatively early stages of development and are limited by the uncer-
tainty of behavioral responses within the criminal justice system and by
limitations on available data.

Increased prison populations and projections of further population
growth have stimulated a search for alternative mechanisms for handling
larger numbers of offenders in the face of limited capacity. Three general
types of alternative strategies are available: direct regulation of prison
population through controls on prisoner intake and release; construction
to expand the supply of prison capacity; and reduction of the demand
for prison space through use of alternatives to incarceration. The choices
among these alternatives can be informed by research findings on the
relative cost, impact, and effectiveness of each approach.

A continuation of the current rate of prison admissions,
in the absence of some new prison population “safety-
valve” mechanisms, is likely to result in a dramatic rise
in prison populations.

Mechanisms to control prison populations that are now in-use in
different jurisdictions include sentencing policies designed to limit prison
commitments, parole release, increased early release for good behavior,
executive clemency, and emergency powers acts.

There is an ongoing debate about the relationship between prison
construction and prison populations. A reactive or population model
suggests that the construction of new prison facilities occurs as a direct
response to increases in prisoner populations. A capacity model hy-
pothesizes that prison construction is itself a stimulus to prison popu-
lation growth, so that more prison capacity results in the sentencing of
more prisoners to fill that capacity, leading to further construction. A
recent and widely cited study tested these alternative models and re-
ported significant support for the capacity model, concluding that ad-
ditions to rated capacity were filled within 2 years of their opening.



36 RESEARCH ON SENTENCING: THE SEARCH FOR REFORM

However, a reanalysis of those data shows that the calf:ulations were in
error and thus that the reported results are not empirxcally supported.

During the 1970s a variety of alternatives to inc.arcer.atlor} were gie-
veloped and implemented. They include pretrial diversion, mtenmﬁ;d
community supervision in lieu of secure 24-hour custcdy, community
corrections acts designed to retain offenders under local supervision,
restitution or community service programs, and prerelease programs for
incarcerated offenders.

Evidence from evaluations of these programs suggests
that these alternatives have been used more frequently as
a supplement to existing nonincarcerative sanctions for
use with offenders who would have remained in the com-
munity rather than as an alternative sanction for of-
fenders who would otherwise have been incarcerated.

Although few studies have adequately measured the extent to which
offenders placed in the alternative programs would otherwise have been
incarcerated, a large proportion of alternative program participants are
minor offenders, including persons convicted of traffic violations who
have been given a fine or probation. Prerelease programs for incarcer-
ated offenders have permitted limited numbers of otherwise incarcerated
offenders to be assigned to lower security facilities several months prior
to parole or conditional release, but prison populations in secure facil-
ities have continued to rise, and high rates of technical violation by those
in prerelease programs may have resulted in an increase in the total
length of their incarceration.

RESEARCH AGENDA

The issues involved in sentencing reform are such that it is not reasonable
to anticipate that research will soon provide the “‘solution™ to any ju-
risdiction’s sentencing problems nor suggest a single “‘optimum” sen-
tencing policy. Choices among alternate sentencing policies inherently
involve value choices and will inevitably reflect political considerations
within a jurisdiction. Nevertheless, those choices can be clarified and
informed by research that illuminates the nature and bases of current
sentencing practice and the potential consequences when changes are
introduced.

SENTENCING PRACTICE AND BEHAVIOR

One important role for research, and one that should be pursued by
jurisdictions considering changes in their sentencing policies, is careful
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exploration of the determinants of sentences. This research should em-
phasize approaches that will reduce the risk of selection bias that often
arises when one examines only cases involving a sentencing decision.
The research should begin examining the handling of cases as early as
possible in the criminal justice process, and certainly no later than in-
dictment. Research intended to measure racial discrimination should
emphasize the treatment of less serious offenses, which offer greater
room for discretion and greater opportunity for discrimination. Re-
searchers, in selecting jurisdictions, should examine in detail the various
stages between arrest and imprisonment to discern the degree to which
discrimination may be introduced at some of these intermediate stages
but fail to be detected in the aggregate because of possibly offsetting
effects. Research designed to determine the extent of disparity in a
jurisdiction should emphasize investigation of the role of frequently
neglected variables that affect thc decision-making process at various
stages in the criminal justice system, particularly those factors related
to assessments of offender culpability.

The federal government can assist in this process by supporting the
development of improved methods for pursuing such research and by
serving as an active repository for completed studies on these issues. A
primary function for that repository would be to facilitate interjuris-
diction comparisons on a continuing basis, both to improve the meth-
odological quality and technique of such studies and to identify patterns
that are consistent across jurisdictions,

ESTIMATING THE EFFECTS OF CHANGES IN SENTENCING PoLICY

A second primary role of research is to improve the ability of a juris-
diction to anticipate the consequences of a change in sentencing policy.
In recent years, there has been some improvement in the ability to
estimate those effects on prison populations, and, in view of the current
and anticipated crowding in U.S. prisons, improvement in the ability to
develop reliable estimates of that effect is very important. As such
capability to estimate impact becomes available to legislatures and sen-
tencing commissions, they can reasonably be expected to take those
effects into account in establishing their sentencing policies.

Most sentencing policy changes are likely to result in only partial
compliance by justice system personnel. It is necessary to understand
better the extent, nature, and sources of variation in the responses of
practitioners, including the development of estimates of the effects of
different forms of legal authority, monitoring practices, and enforcement
mechanisms in effecting a policy change.
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NATURAL EXPERIMENTS TO STUDY THE EFFECTS OF SENTENCING
CHANGES

A third role for research is examination of the impact of changes in
sentencing policy and practice. Often valuable research opportunities
arise from natural experiments associated with the many changes in
sentencing policies, including adoption of determinate sentencing laws,
mandatory-minimum laws, sentencing guidelines, the abolition of parole
boards, and promulgation of new administrative policies by parole au-
thorities, prosecutors, and corrections officials. Each of these changes
represents an opportunity to discern how the various actors involved in
the sentencing process react to the change and how the change affects
their practices. Such knowledge is valuable in providing feedback both
to the jurisdiction making the change and to other jurisdictions consid-
ering similar policies. In choosing among the possible research oppor-
tunities available for these purposes, one must look to jurisdictions
where a change is likely to generate compliance; where ade-.ate “be-
fore” data are available that characterize practice prior to the intro-
duction of the change; and where there is—or can be developed with
come technical assistance—a valid research design, so that the direct
and indirect consequences of the change can be adequately estimated.

We recommend the establishment of a continuing center to identify
such targets of opportunity and to aid researchers in the formulation
and execution of study designs.
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