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BAIL REFORM ACT—1981-82

WEDNESDAY, JULY 29, 1981

HouUSE OF REPRESENTATIVES,
SuBcOMMITTEE ON CoURTS, CIvIiL LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:10 a.m., in room
2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

B Pfesent: Representatives Kastenmeier, Railsback, Sawyer, and
utler.

Also present: Timothy A. Boggs, professional staff member;
Jos;afph V. Wolfe, associate counsel; and Audrey K. Marcus, clerical
staff,

Mr. KasTENMEIER. The committee will come to order.

The subcommittee is convened this morning to begin a series of
hearings on the Bail Reform Act of 1966. These hearings will con-
tinue tomorrow and following the August recess as well. It is my
intention that these hearings provide the House with a thorough
review of the Bail Reform Act in addition to whatever review has
been accorded by our witnesses before the subcommittee and any
others that have taken place. This will be a thorough review.

Bail, as an American criminal justice issue, has been with us
since our earliest days. In response to colonial abuses, the eighth
amendment to the Constitution was enacted to forbid the imposi-
tion of excessive bail. In 1789, Congress enacted a Federal statute
permitting the requirement of money bail to insure the appearance
at trial of those charged with Federal crimes, the theory being that
the requirement of a financial deterrent fo flight would adequately
insure that the trial could go forward without the incarceration of
the presumed innocent defendant.

However, money bail and the general conduct of the bail system
became the subject of considerable criticism as a prime example of
a traditional practice fraught with discrimination. In response to
this climate, the Congress passed the Bail Reform Act of 1966,
really the first basic change in the Federal bail law since 1789. It
was greeted with great enthusiasm and hailed as a progressive
measure. On June 24, 1966, the Bail Reform Act became effective
and continues today.

The principal feature of the act is that personal recognizance or
release on an unsecured bond shall be the presumptive determina-
tion in all cases. Other conditions cannot be imposed unless the
bail-setting judicial officer determines that such release will not
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reasonably assure the defendant’s appearance. If such a determina-
tion is made, the judge must ther consider each of a series of pre-
scribed conditions in the order of priority listed in the statute; a
combination of conditions may be imposed if one is considered in-
sufficient.

The conditions enumerated in the statute are: release in the cus-
tody of some responsible person or organization; restrictions on
travel, associations, or place of abode; a returnable cash deposit,
not to exceed 10 percent of the hond set; the traditional bail bond,
or cash in the amount of the bond; or any other conditions deemed
reasonably necessary to assure appearance.

There is no provision in the statute specifically authorizing
denial of bail for noncapital offenses, nor is there a provision in the
law which specifically authorizes “danger to the general communi-
ty” as a consideration in the determination as to whether or not to
release an individual on bail. At present, the sole function of bail is
to provide reasonable assurances of the appearance of the accused;
it is not a demand for absolute certainty of appearance nor is it a
crime-fighting device designed to keep possibly dangerous persons
off the street.

Frankly, I believe it can be safely stated that the Bail Reform
Act has not lived up to the high hopes of the Nation. Abuses of the
money-bail requirements still take place, defendants who present
little risk of flight are still incarcerated, and, it has also been
strongly argued that the features of the act do not provide for the
pretrial incarceration of truly dangerous, crime-prone defendants,

The subcommittee will begin today and tomorrow to examine
each of these issues.

[Copies of H.R. 3006, H.R. 4264, and H.R. 4362 follow:]

971 CONGRESS H R 3006
18T SESSION o °

To amend the Bail Reform Aet of 1966 to authorize consideration of danger to
the community in setting conditions of release, to :nnlmri'/,(.r rvw.)c:l'li()‘n of
pretrial release for persons who violate their release conditions, intimidate
witnesses or jurors, or commit new offenses, and lor other purposes.

IN THE HOUSE OF REPRESENTATIVES

Aerin 2, 1981

Mr. SENSENBRENNER introdueed the following bill; which was referred to the
Committee on the Judiciary

A BILL

To amend the Bail Reform Aet of 1966 to authorize considera-
tion of danger to the community in setting conditions of
release, to authorize revocation of pretrial release for per-
sons who violate their release conditions, intimidate wit-
nesses or jurors, or commit new offenses, and for other
purposes,

1 Be it enucted by the Senate and House of Representu-

y ) 9 . ; Y ) Yy 4 ] /
2 tives of the United States of America in Congress assembled,

E 3 That seetion 3146 of title 18, United States Code, is

4 amoended as follows:
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(2) by inserting in subsection (a) the words “or
the safety of any other person or the community’’ (1)
after “‘as required”’ in the first sentence, and (2) after
“for trial”’ in the second sentence;

(b) by amending paragraph (5) of subsection (a) to
read as follows:

“(5) impose any other condition, including a con-
dition requiring that the person return to custody after
specified hours of release for employment or other lim-
ited purposes.”’;

(c) by adding the following sentence at the end
of subsection (a): “No financial condition may be
imposed to assure the safety of any other person or the
community.”’;

(d) by amending subsection (b) to read as follows:
“(b) In determining which conditions of release will rea-

sonably assure the appearance of a person as required and
the safety of any other person or the community, the judicial
officer shall, on the basis of available information, take into
account such matters as the nature and circumstances of the
offense charged, the weight of the evidence against the
person, his family ties, employment, financial resources,
character and mental condition, past conduct, length of resi-

dence in the community, record of convictions, and any
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record of appearance at court proceedings or of flight to avoid
prosecution or failure to appear at court proceedings.”

SEC. 2. Section 3147 of title 18, United States Code, is
amended:

(a) by changing the title to read:

“§3147. Appeal from conditions of release or order of de-
tention.”;

(b) by adding after the phrase “‘the offense
charged,” in subsection (b) the phrase ‘“‘or (3) he is or-
dered detained or an order of detention has been per-
mitted to stand by a judge of the court having original
jurisdiction over the offense charged,”’; and

(c) by adding after subsection (b) -the following
new subsections:

“(c) In any case in which a judicial officer other than a
judge of the court having original jurisdiction over the offense
with which a person is charged orders his release with or
without setting terms or conditions of release, the United
States attorney may move the court having original jurisdic-
tion over the offense to amend or re.voke the order. Such
motion shall be considered promptly.

“(d) In any case in which—

“(1) a person is ordered released, with or without

the setting of terms or conditions of release by a judge
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‘ o 1 “(b) A person who has been convicted of an offense and
1 of the court having original jurisdiction over the offense
. . . 2 sentenced to death or to a term of confinement or imprison-
2 with which the person is charged, or
. . c 3 ment and has filed an appeal or a petition for a writ of certio-
3 “(2) a judge of a court having such original juris-
L . . 4 rari shall be detained unless the judicial officer finds by clear
4 diction does not grant the motion of the United States
, . 5 and convincing evidence that (1) the person is not likely to
5 attorney filed pursuant to subsection (c), ?
_ _ 6 flee or pose a danger to any other person or to the property
6 the United States attorney may appeal to the court having
R ' i 7 of others, and (2) the appeal or petition for a writ of certiorari
7 appellate jurisdiction over such court. Any order so appealed
i o ) 8 raises a substantial question of law or fact. Upon such find-
8 shall be affirmed if it is supported by the proceedings below:,
. 9 ings, the judicial officer shall treat the person in accordance
9 If the order is not so supported, the court may (A) remand
. . ' _ 10 with the provisions of section 3146.
10 the case for a further hearing, or (B) with or without addi-
_ _ » 11 “(c) The provisions of section 8147 shall apply to per-
11 tional evidence, change the terms or conditions of release, or
. _ L 12 sons described in this section, except that a finding of the
12 order detention as provided for in this chapter.” )
_ _ . . 13 judicial officer that an appeal or petition for writ of certiorari
18 SEC. 3. Section 3148 of title 18, United States Code, is A
: 14 does not raise by clear and convincing evidence a substantial
14 amended to read as follows: 1
; 15 question of law or fact shall receive de novo consideration in
15 *§3148. Release in capital cases or after conviction i
_ _ f 16 the court in which review is sought.” i
16 “(a) A person (1) who is charged with an offense punish-
_ f 17 SEc. 4. Chapter 207 of title 18, United States Code, -is
17 able by death, or (2) who has been convicted of an offense i _ )
' . _ f 18 amended by adding after section 3150 the follovying ,new
18 and is awaiting sentence, shall be treated in accordance with | )
. . i 19 sections: o e
19 the provisions of section 3146 unless the judicial officer has ]
. i 20 ‘““§3150A. Sanctions for violation of release:conditions .,
20 reason to helieve that no one or more conditions of release W
. ' J ' 21 “(a) A person who has been copdjtignally released puy-
21 will reasonably.assure that, the person will not flee or pose a i
_ | N 22 suant to section 3146 and who has violated: a, condition -of
22 danger to any other person or to the community. If such a IS | '
’ _ . . 23 release shall be subject to.revieation;of release and. to pros-
23 risk of flight or danger is believed to exist, the person may be %5
S 24 ccution for contempt of.count. (,; ¢ Vet e bstan’s
24 ordered detained. r ' ' Fin 9 : ‘
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“(b) Proceedings for revocation of release may be initi-
ated on motion of the United States attorney. A warrant for
the arrest of a person charged with violating a condition of
release may be issued by a judicial officer and the person
shall be brought before a judicial officer in the district where
he is arrested. He shall then be transferred to the district in
which his arrest was ordered for proceedings in accordance
with this section. No order of revocation shall be entered
unless, after a hearing, the judicial officer finds that there is
clear and convincing evidence that the person has violated a
condition of his release.

“(c) Contempt sanctions may be imposed if, upon a
hearing and in accordance with procedures applicable to
criminal contempt, it is established that the person has inten-
tionally violated a condition of his release. The contempt pro-
ceedings shall be expedited and heard by the court without a
jury. A person found guilty of contempt for violation of a
condition of release may be imprisoned for not more than six
months, or fined not more than $1,000, or both.

“§3150B. Sanctions for threatening witnesses or jurors
while on release

“(a} A person who has been conditionally released pur-
suant to section 3146 and who has threatened, injured, in-

timidated, or attempted to threaten, injure, or intimidate a
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prospective witness or juror, shall be subject to revocation of
release.

“(b) Proceedings for revocation of release may be initi-
ated on motion of the United States attorney. No order of
revocation shall be entered unless, after a, hearing, the judi-
cial officer finds that there is clear and convincing evidence
that the person has threatened, injured, intimidated or at-
tempted to threaten, injure, or intimidate a prospective wit-
ness or juror.

“§ 3150C. Sanctions for committing serious offenses while
on release

“(a) A person who has been conditionally released pur-
suant to section 3146 and as to whom there is probable cause
to believe he has committed a felony while released shall be
subject to revocation of release.

“(b) Proceedings for revocation of release may be initi-
ated on motion of the United States attorney. No order of
revocation shall be entered unless, after a hearing, the judi-
cial officer finds by clear and convincing evidence that (1) a
State or Federal magistrate, judge, judicial officer or grand
jury has found probable cause to believe that the person has
committed a felony and (2) such felony was committed while

the person was released on the prior charge.”
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Sec. 5. Section 3152 of title 18, United States Code, is

amended hy adding at the end thereof the following new sub-
sections:

“(3) The term ‘felony’ means any criminal offense
punishable by imprisonment for more than one year by
an Act of Congress or the law of a State.

“(4) The term ‘misdemexnor’ means any criminal
offense punishable by imprisonment for one year or less
by an Act of Congress or the law of a State.

“(5) The term ‘State’ includes the District of Co-
lumbia, the Commonwealth of Puerto Rico, and the

possessions of the United States.”

S NI P S
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97rn CONGRESS

msso H, R, 4264

To amend chapter 207 of title 18 of the United States Code with respect to
detention of defendants before trial in criminal cases.

IN THE HOUSE OF REPRESENTATIVES
JuLy 24, 1981

Mr. Hucuzs introduced the following bill; which was referred to the Committee

o

= W

ot

on the Judiciary

A BILL

amend chapter 207 of title 18 of the United States Code
with respect to detention of defendants before trial in erimi-
nal cases.

Be it enacted by the Senate and House of Representa-
tives of the Uniled States of America in Congress assembled,
That this Act may be cited as the “Pretrial Detention Act of
1981",

Sec. 2. (a) Section 8146(a) of title 18 of the United

States Code is amended—
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(1) by striking out ““Any” and inserting in lieu
thereof ‘“Except as provided in subsection (h) of this
section, any’’;

(2) by striking out “‘required”” and all that follows
through “appearance of the person for trial” and in-
serting in lieu thereof “required and the safety of any
other person or the community. If the judicial officer
makes such a determination, the judicial officer shall,
either in lieu of or in addition to the methods of release
described in the first sentence of this subsection,
impose the first of the following conditions which will
give such assurance (but no financial condition shall be
imposed other than to assure appearance of the person
as required)’’; and

(3) in paragraph (5), by striking out “assure ap-
pearance as required, including a condition requiring
the person to return to custody after specified hours”
and inserting in lieu thereof “‘give such assurance’’.

(b) Section 3146(b) of title 18 of the United States Code

20 is amended—

21
22
23
24
25

(1) by striking out “will reasonably assure appear-
ance” and inserting in lieu thereof “will give the as-
surance described in subsection (a) of this section’’;

(2) by inserting “such matters as’ after “take into

account’’;
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(3) by inserting “and other local’” after “family”’;
and

(4) by inserting ‘“‘past conduct,” after ‘“‘mental
condition,’’.

(c) Section 3146(d) of title 18 of the United States Code
is amended by striking out ‘“A person who is ordered re-
leased on a condition’” and all that follows through ‘“‘continu-
ing the requirement.”’.

(d) Section 3146 of title 18 of the United States Code is
amended by adding at the end the following:

“(h)(1) The judicial officer shall, as an initial matter in a
proceeding under this section, determine whether such
person—

“(A) is presently on probation, parole, or manda-
tory release for an offense punishable under State or
Federal law; and

“(B) poses a risk of flight or a danger to the
safety of any other person or the community.

“(2) If the judicial officer determines that such person is
a person described in paragraph (1) of this subsection, such
officer may order such person detained for a period of no
more than 5 calendar days until the appropriate court, proba-
tion, or parole officer takes the person into custody or de-
clines to do so. If such person is not taken into such custody,

the judicial officer shall recommence appropriate proceedings
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under this chapter. It shall be the duty of the Attorney for

the Government to notify such appropriate court, probation,
or parole officer of the determination under this section’’.

(e) Section 3147 of title 18 of the United States Code is
amended— |

(1) in subsection (a), by striking out ““, or whose
release on a condition’” and all that follows through

“8146(e)” and inserting in lieu thereof “under section

3146 or 3156 of this chapter”’; and

(2) in subsection (b), by inserting “‘under section

3156 of this title or” after “In any case in which a

person is detained”.

SEc. 8. (a) Chapter 207 of title 18 of the United States
Code is amended by inserting after section 8155 the follow-
ing:

“§3156. Pretrial order in cases of danger to other persons
or community

“(a) After a determination under section 3146 of this
title that a defendant is eligible for release under such sec-
tion, the judicial officer shall then hear and dispose of any
motion for an order under this section, taking into account
the matters described in section 83146(b) of this title. If the
judicial officer determines that the requirements are satisfied
for an order under this section, the judicial officer shall ad-

vance the date of trial, or recommend such date be advanced,

10
11

13
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15
16
17
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23
24

15

5

if such action will reasonably minimize the danger which the
judicial officer has found to exist. If the judicial officer deter-
mines by clear and convincing evidence that such danger
cannot be reasonably minimized by such means or by a condi-
tion or conditions of release imposed under section 3146 of
this title, the judicial officer may order the defendant detained
either at all or at specified hours before trial.
“b) The judicial officer may make an order under this
section only if the judicial officer finds that—
“(1) there is a substantial probability that the de-
fendant committed the offense charged; and
“(9) the defendant poses a danger to the safety of
any other person or the community, based on findings
by clear and convincing evidence that—
“(A) if the offense charged is a violent crime,
the defendant—
“G) has committed a violent crime
within the most recent cumulative two-year
period the defendant was not confined in a
correctional facility, and was convicted of
that erime; or
“(if) is on probation, parole, or release
with respect to a violent crime;
“(B) if the offense charged is either & violent

: : ’
crime or a serious drug crime, the defendant’s
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pattern of behavior consisting of the defendant’s
past and present conduct poses such a danger; or

“(C) the defendant, for the purpose of ob-
structing or attempting to obstruct justice, threat-
ens, injures, intimidates, or attempts to threaten,
injure, or intimidate any prospective witness or
juror.

“(c)(1) The attorney for the Government may move for
an order under this section any time before final disposition of
the case in the trial court. If the defendant has been released
under section 3146 of this title, the attorney for the Govern-
ment may seek the issuance of a warrant for the defendant’s
arrest on a showing of probable cause that the defendant
should be detained under this section.

“(2) A motion for an order under this section shall be
accompanied by an affidavit explicitly—

“(A) showing how the requirements of subsection

(b) of this section are satisfied; and

“(B) setting forth the reasons why danger cannot

reasonably be minimized by an order under this section

other than an order for detention or an order under.

section 3146 of this title.
- “(8) A motion under this section shall be heard and de-
termined as soon as practicable unless a continuance is grant-

ed under this paragraph. A continuance sought by the de-
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fendant shall not exceed a period of five calendar days, unless
the judicial officer determines there is good cause for exceed-
ing such period. A continuance sought by the Government
shall be granted upon a showing of good cause and shall not
exceud five calendar days. The judicial officer shall take into
account any time the defendant has been detained under sec-
tion 3146(h)(2) of this title in determining whether there is
good cause for & continuance sought by the Government. The
defendant may be detained pending the hearing.

“(4) The defendant shall be entitled to be represented by
counsel, to present witnesses and evidence, and to cross ex-
amine witnesses against the defendant.

“(5) Information stated in, or offered in connection with,
any order under this section need not conform to the rules
pertaining to the admissibility of evidence in a court of law.

“(6) No testimony of a defendant given during a hearing
under this section shall be admissible against the defendant
(except for impeachment purposes) in any other judicial pro-
ceeding, other than a proceeding under section 3150 of this
title or a prosecution for perjury or false statement.

“(d) Not later than twenty-four hours after issuing an
order under this section the judicial officer shall set forth in
writing the findings of fact and conclusions of law justifying

such order.
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“(e) If a judicial officer finds that circumstances have
changed so that the basis for detention under this section has
been eliminated, the judicial officer shall release under sec-
tion 3146 of this title a defendant so detained, or shall order
or recommend advance of the trial date.

“(f) The trial of a defendant ordered detained under this
section shall, consistent with the sound administration of jus-
tice, have priority over all other trials other than those al-
ready in progress. The case of a defendant detained under
this section shall be brought to trial within sixty calendar
days after the order for detention under this section is made,
unless the trial has been delayed at the request of the defend-
ant by a motion for a continuance. If the time limits set forth
in this section expire, the defendant shall no longer be de-
tained under this section.

“(g)(1) To the extent practicable, defendants detained
under this section shall be confined in a place other than one
designated for convicted persons.

“(2) Any restrictions on the rights such defendants
would have if not so detained shall be as minimal as institu-
tional security and order require.

“(3) Defendants so detained shall be afforded reasonable
opportunity for private consultation with counsel, and for
good cause shown shall be released upon order of the judicial

officer in the custody of the United States marshal or other
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appropriate person for limited periods of time to prepare de-
fenses or other proper reasons.
“§3157. Credit for time detained

“Every defendant convicted of an offense shall be given
credit, against any term of imprisonment imposed for such
offense, for all time spent in custody under this chapter with
respect to proceedings in connection with such offense.”.

(b)(1) The table of sections at the beginning of chapter
207 of title 18 of the United States Code is amended by
striking out the item relating to section 3152 and all that
follows through the end of such table and inserting in lieu
thereof the following:

“3152,  Establishment of pretrial services agencies,
#3153, Organization of pretrial services ngencies, '
“3154.  Functions and powers of pretrial services agencies.

“3153.  Report to Congress, .
“3156. Pretrinl detention in cases of dnnger to other persons or community,

“3157,  Credit for time detained.
“3158, Definitions.”,

(2) Section 3156 of title 18 of the United States Code is

redesignated as section 3158.

(c) Section 3158 of title 18 of the United States Code
(as so redesignated by this section) is amended by adding at

the end the following:
“(c) As used in section 3156 of this title—

“(1) the term ‘violent crime’ means a Federal or

State offense that—
“(A) is punishable by imprisonment for a

period greater than one year; and »
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“(B) involves a substantial risk of harm
through the use or threat of physical force against
the person of another;

“(2) the term ‘serious drug crime’ means an of-
fense that—

“(A) is punishable by a period of ten years
or more imprisonment; and

“(B) violates the Contrelled Substances Act,
the Controlled Substance Import and Export Act,
or the Act entitled ‘An Act to facilitate increased
enforcement by the Coast Guard by laws relating
to the importation of controlled substances, and
for other purposes’ approved September 15, 1980
(21 U.S.C. 955a); and
“(3) the term ‘judicial officer’ has the same mean-

ing such term has for the purposes of sections

3146-3150 of this title.”.

21

97tu CONGRESS
oo H, R, 4362

To amend the Bail Reform Act of 1966 to permit consideration of danger to the
community in setting pretrial release conditions, to permit pretrial detention
of certain offenders, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

JuLy 31, 1981
Mr. SAwYEgR (for himself, Mr. McCLORY, Mr. TriBLE, Mr. FisH, Mr. Sam B.
Hary, Jr., Mr. BuTLER, Mr. MOORHEAD, Mr. SENSENBRENNER, Ms.
FieDpLER, and Mr. SHAW) introduced the following bill; which was referred
to the Committee on the Judiciary

A BILL

To amend the Bail Reform Act of 1966 to permit consideration
of danger to the community in setting pretrial release condi-
tions, to permit pretrial detention of certain offenders, ard
for other purposes.

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

That this Act may be cited as the ‘“‘Bail Reform Act of

B W N

1981".
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SEcTION 1. (a) Sections 3141 through 3151 of title 18,

United States Code, are repealed and the following new sec-
tions are inserted in lieu thereof:
“§3141. Release and detention authority generally

“(a) PENDING TRIAL.—A judicial officer who is author-
ized to order the arrest of a person pursuant to section 8041
of this title shall order that an arrested person who is brought
before him be released or detained, pending judicial proceed-
ings, pursuant to the provisions of this chapter.

“(b) PENDING SENTENCE OR APPEAL.—A judicial offi-
cer of a court of original jurisdiction over an offense, or a
judicial officer of a Federal appellate court, shall order that,
pending imposition or execution of sentence, or pending
appeal of conviction or sentence, a person be released or de-
tained pursuant to the provisions of this chapter.
“83142. Release or detention of a defendant pending trial

“(a) In GENERAL.—Upon the appearance before a judi-
cial officer of a person charged with an offense, the judicial
officer shall issue an order that, pending trial, the person
be—

“(1) released on his personal recognizance or
upon execution of an unsecured appearance bond in an
amount specified by the judicial officer, pursuant to the

provisions of subsection (b);
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“(2) released on a condition or combination of

conditions pursuant to the provisions of subsection (c);

“(8) temporarily detained to permit revocation of
conditional release pursuant to the provisions of sub-
section (d); or

“(4) detained pursuant to the provisions of subsec-

- tion (e).

“(b) RELEASE ON PERSONAL RECOGNIZANCE OR UN-
SECURED Bonp.—The judicial officer shall order the pretrial
release of the person on his personal recognizance or upon
execution of an unsecured appearance bond in an amount
specified by the judicial officer, subject to the condition that
the person not commit a Federal, State, or local crime during
the period of his release, unless the judicial officer determines
that such release will not reasonably assure the appearance
of the person as required or will endanger the safety of any
other person or the community.

“(c) ReLeAsE oN ConpITIONs.—If the judicial officer
determines that the release described in subsection (b) will
not reasonably assure the appearance of the person as re-
quired or will endanger the safety of any other person or the
community, he shall order the pretrial release of the

person—
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“(1) subject to the condition that the person not
commit a Federal, State, or local crime during the
period of release; and

“(2) subject to the least restrictive further condj-
tion, or combination of conditions, that he determines
will reasonably assure the appearance of the person as
required and the safety of any other person and the
community, which may include the condition that the
person—

“(A) remain in the custody of a designated
person, who agrees to supervise him and to report
any violation of a release condition to the court, if
the designated person is able reasonably to assure
the judicial officer that the person will appear as
required and will not pose a danger to the safety
of any other person or the community;

“(B) maintain employment, or, if unem-
ployed, actively seek employment;

“(C) maintain or commence an educational
program;

“(D) abide by specified restrictions on his
personal associations, place of abode, or travel;

“(E) avoid all contact with an alleged victim
of the crime and with g potential witness who

may testify concerning the offense;
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“(F) report on a regular basis to a designat-
ed law enforcement agency, pretrial services
agency, or other agency;

“(G) comply with a specified curfew;

“(H) refrain from possessing a firearm, de-
structive device, or other dangerous weapon;

“(I) refrain from excessive use of alcohol, or
any use of a narcotic drug or other controlled sub-
stance, as defined in section 102 of the Controlled
Substances Act (21 U.S.C. 802), without a pre-
scription by a licensed medical practitioner;

“(J) undergo available medical or psychiatric
treatment, including treatment for drug or alcohol
dependency, and remain in a specified institution
if required for that purpose;

“(K) execute an appearance bond in a speci-
fied amount and the deposit in the registry of the
court, in cash or other security as directed, of a
sum not to exceed 10 per centum of the amount
of the bond, such deposit to be returned upon the
performance of the conditions of release;

“(L) execute a bail bond with sufficient sol-
vent sureties, or the deposit of cash in lieu there-

of;
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“M) return to custody for specified hours
following release for employment, schooling, or

other limited purposes; and

“(N) satisfy any other condition that is rea-
sonably necessary tc assure appearance of the
person as required and to assure the safety of any
other person and the community.

No financial condition may be imposed to assure the safety of
any other person or the community. The judicial officer may
at any time amend his order to impose additional or different
conditions of release.

“(d) TEMPORARY DETENTION T0 PERMIT REVOGCA-
TION OF CONDITIONAL RELEASE.—If the judicial officer
determines that—

“(1) the person is, and was at the time the offonse
was committed, on—

“(A) release pending trial for a felony under
Federal, State, or local law;

“(B) release pending imposition or execution
of sentence, appeal of sentence or conviction, or
completion of sentence, for any offense under
Federal, State, or local law; or

“(C) probation or purole for any offense

under Federal, State, or iocal law; and

27
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“(2) no condition or combination of conditions wi]]
reasonably assure the appearance of the person as re-
quired and the safety of ary other person and the com-

munity;

1

2

3

4

5 he shall order the detention of the person, for a period of not
6 more than ten days, and direct the attorney for the Govern-
7 ment to notify the appropriate court, probation, or parole offi-
8 cial. If the official fails or declines to take the person into
9 custody during that period, the person shall be treated in
10 accordance with the other provisions of this section.

11 “(e) DETENTION.—If, after g hearing pursuant to the

12 provisions of subsection (), the judicial officer finds that—

13 “(1) no condition or combination of conditions will
14 reasonably assure the appearance ‘of the person as re-
15 quired and the safety of any other person and the com-
16 munity; and

17 “(2) on the basis of information presented by prof-
18 fer or otherwise, there ig & substantial probability that
19 the person committed the offense for which he has
20 been charged;

21 he shall order the detention of the person prior to trial,
22 “(D DeTENTION HEARING.—The judicial officer shall
23 hold a hearing to determine whether any condition or combi-

24 nation of conditions set forth in subsection (c) will reasonably
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1 assure the appearance of the person as required and the

2 safety of any other person and the community—

3 “(1) in a case that involves—

4 “(A) a crime of violence;

5 “(B) an offense for which the maximum sen-

6 tence is life ﬁnprisonment or death; or

7 “(0) an offense for which a maximum term

8 of imprisonment of ten years or more is presecribed

9 in the Controlled Substances Act (21 U.8.C. 801

10 et seq), the Controlled Substances Import and
11 Export Act (21 U.S.C. 951 et seq.), or section 1

12 of the Act of September 15, 1980 (21 U.S.C.
18 955a); or

14 “(2) in any other case, upon motion of the attor-
15 ney for the Government or upon the judge's own
16 motion, that involves—

17 “(A) a serious risk that the person will flee;
18 “(B) a serious risk that the person will ob-
19 struct or attempt to obstruct justice, or threaten,
20 injure, or intimidate, or attempt to threaten,
21 injure, or intimidate,% a prospective witness or
22 juror; or

23 “C) an offense committed after the person
24 had been convicted of two or more prior offenses
25 described in paragraph (1), or two or more State
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or local offenses that would have been offenses

described in paragraph (1) if a circumstance

giving rise to Federal jurisdiction had existed.
The hearing shall be held immediately upon the person’s first
appearance before the judicial officer unless that person, or
the attorney for the Government, seeks a continuance.
Except for good cause, a continuance on motion of the person
may not exceed five days, and a continuance on motion of the
attorney for the Government may not exceed three days.
During a continuance, the person shall be detained, and the
judicial officer, on motion of the attorney for the Government
or on his own motion, may order that, while in custody, a
person who appears to be a narcotics addict receive a medical
examination to determine whether he is an addict. At the
hearing, the person has the right to be represented by coun-
sel, and, if he is financially unable to obtain adequate repre-
sentation, to have counsel appointed for him. The person
shall be afforded an opportunity to testify, to present wit-
nesses on his own behalf, to cross-examine witnesses who
appear at the hearing, and to present information by proffer
or otherwise. The rules concerning admissibility of evidence
in eriminal trials do not apply to the presentation and consid-
eration of information at the hearing. The person may be

detained pending completion of the hearing,

16710 O = 83 =~ 3
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“(g) Facrors To BE CONSIDERED.— The judicial offi-
cer shall, in determining whether there are conditions of re-
lease that will reasonably assure the appearance of the
person as required and the safety of any other person and the
community, take into account the available information con-
cerning—

“(1) the nature and eircumstances of the offense
charged, including whether the offense is g crime of
violence or involves a narcotic drug;

“(2) the weight of the evidence against the
person;

“(8) the history and characteristics of the person,
including—

“(A) his character, physical and mental con-
dition, family ties, employment, financial re-
sources, length of residence in the community,
community ties, past conduct, history relating to
drug or alcohol abuse, criminal history, and record
concerning appearance at court proceedings; and

“(B) whether, at the time of the current of-
fense or arrest, he was on probation, on parole, or
on other release pending trial, sentencing, appeal,
or completion of sentence for an offense under

Federal, State, or local law; and

e T
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“(4) the nature and seriousness of the danger to
any person or the community that would be posed by

the person’s release.

“(h) CONTENTS OF RELEASE OrDER.—In a release

(c), the judicial officer shall—

“(1) include a written statement that sets forth all

1

2

3

4

5 order issued pursuant to the provisions of subsection (b) or
6

7

8 the conditions to which the release is subject, in a
9

manner sufficiently clear and specific to serve as a

10 guide for the person’s conduct; and

11 “(2) advise the person of—

12 “(A) the penalties for violating a condition of
13 release, including the penalties for committing an
14 offense while on pretrial release;

15 “(B) the consequences of violating a condi-
16 tion of release, including the immediate issuance
17 of a warrant for the person’s arrest; and

18 “(C) the provisions of sections 1503 of this
19 title (relating to intimidation of witnesses, jurors,
20 and officers of the court) and 1510 (relating to ob-
21 struction of criminal investigation).

22 “(i) CONTENTS OF DETENTION ORDER.—In a deten-

93 tion order issued pursuant to the provisions of subsection (e),

24 the judge shall—
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“(1) include written findings of fact and a written
statement of the reasons for the detention;

“(2) direct that the person be committed to the
custody of the Attorney General for confinement in a
corrections facility separate, to the extent practicable,
from persons awaiting or serving sentences or being
held in custody pending appeal;

“(8) direct that the person be afforded reasonable
opportunity for private consultation with his counsel;
and

“(4) direct that, on order of a court of the United
States or on request of an attorney for the Govern-
ment, the person in charge of the corrections facility in
which the person is confined deliver the person to a
United States marshal for the purpose of an appear-
ance in connection with a court proceeding.

The judicial officer may, by subsequent order, permit the
temporary release of the person, in the custody of a United
States marshal or another appropriate person, to the extent
that the judicial officer determines such release to be neces-
sary for preparation of the person’s defense or for another

compelling reason.

S Ot B W b e

O o =

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

33

13

“§ 3143. Release or detention of a defendant pending sen-
tence or appeal

‘“(a) RELEASE OR DETENTION PENDING SENTENCE.—
The judicial officer shall order that a person who has been
found guilty of an offense and who is waiting imposition or
execution of sentence, be detained, unless the judicial officer
finds by clear and convincing evidence that the person is not
likely to flee or pose a danger to the safety of any other
person or the community if released pursuant to section 3142
(b) or (c). If the judicial officer makes such a finding, he shall
order the release of the person in accordance with the provi-
sions of section 3142 (b) or (c).

“(b) RELEASE OR DETENTION PENDING APPEAL BY
THE DEFENDANT.—The judicial officer shall order that a
person who has been found guilty of an offense and sentenced
to a term of imprisonment, and who has filed an appeal or a
petition for a writ of certiorari, be detained, unless the judi-
cial officer finds—

“(1) by clear and convincing evidence that the
person is not likely to fise or pose a danger to the
safoty of any other person or the community if released
pursuant to section 3142 (b) or (c); and

“(2) that the appeal is not taken for purpose of
delay and raises a substantial question of law or fact

likely to result in reversal or an order for a new trial.
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If the judicial officer makes such findings, he shall order the

release of the person in accordance with the provisions of
section 3142 (b) or (c).

“(c) RELEASE OR DETENTION PENDING APPEAL BY
THE (GOVERNMENT.—The judicial officer shall treat a de-
fendant in a case in which an appeal has been taken by the
United States pursuant to the provisions of section 3781 of
this title, in accordance with the provisions of section 3142,
unless the defendant is otherwise subject to a release or de-
tention order,
“§3144. Release or detention of a material witness

“If it appears from an affidavit filed by a party that the
testimony of a person is material in a criminal proceeding,
and if it is shown that it may become impracticable to secure
the presence of the person by subpens, a judicial officer may
order the arrest of the person and treat the person in accord-
ance with the provisions of section 3142. No material witness
may be detained because of inability to comply with any con-
dition of release if the testimony of such witness can ade-
quately be secured by deposition, and if further detention is
not necessary to prevent a failure of justice. Release of a
material witness may be delayed for a reasonable period of
time until the deposition of the witness can be taken pursuant

to the Federal Rules of Criminal Procedure.
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“§3145. Review and appeal of a release or detention order

“(a) ReviEw OF A RELEASE OrDER.—If a person is
ordered released by a magistrate, or by a person other than a
judge of a court having original jurisdiction over the offense
and other than a Federal appellate court—

“(1) the attorney for the Government may file,
with the court having original jurisdiction over the of-
fense, a motion for revocation of the order or amend-
ment of the conditions of release; and

“(2) the person may file, with the court having
original jurisdiction over the offense, a motion for
amendment of the conditions of release.

The motion shall be determined promptly.

“(b) REVIEW OF A DETENTION ORDER.—If 2 person is
ordered detained by a magistrate, or by a person other than a
judge of a court having original jurisdiction over the offense
and other than a Federal appellate court, the person may file,
with the court having original jurisdiction over the offense, a
motion for revocation or amendment of the order. The motion
shall be determined promptly.

“lcy APPEAL FroM A RELEASE OR DETENTION
OrDER.—An appeal from a release or detention order, or
from a decision denying revocation or amendment of such an
order, is governed by the provisions of section 1291 of title
28 and section 3731 of this title. The appeal shall be deter-

mined promptly.



36

16
1 “§314e. Penalty for failure to appear

2 “(a) OFFENSE.—A person is guilty of an offense if, after

3 having been released pursuant to this chapter—

4 “(1) he fails to appear before a court as required

5 by the conditions of his release; or

6 “(2) he fails to surrender for service of sentence

7 pursuant to a court order.

8 “(b) GRADING.—If the person was released—

9 “(1) in connection with a charge of felony or
10 while awaiting sentence, surrender for service of sen-
11 tence, or appeal or certiorari after conviction of an of-
12 fense, he shall be fined not more than $5,000 and im-
13 prisoned for not more than five years;

14 “2) in connection with a charge of misdemeanor,
15 he shall be fined not more than $1,000 or the maxi-
16 mum provided for such misdemeanor, whichever is
17 less, and imprisoned for not more than one year; or

18 “(8) for appearance as a material witness, he shall
19 be fined no more than $1,000 or imprisoned for not
20 more than one year or both.

21 A term of imprisonment imposed pursuant to this section
22 shall he consecutive to the sentence of imprisonment for any
23 other offense.

24 “§3147. Penalty for an offense committed while oi release
25 “A person convicted of a Federal, State, or local offense

26 committed while released pursuant to this chapter shall he
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1 sentenced, in addition to the sentence prescribed for the of-

2 fense for which he was on release, to—

3 “(1) a term of imprisonment of not less than two
years and not more than ten years if the offense is a

felony; or

“(2) a term of imprisonment of not less than

ninety days and not more than one year if the offense

o a9 & Ot

is & misdemeanor.

9 A term of imprisonment imposed pursuant to this section
10 shall be consecutive to any other sentence of imprisonment.
11 “§3148. Sanctions for violation of a release condition
12 “(a) AVAILABLE SANCTIONS.—A person who has been
13 released pursuant to the provisions of section 3142, and who
14 has violated a condition of his release, is subject to a revoca-
15 tion of release, an order of detention, and a prosecution for
16 contempt of court.

17 “(b) REVOCATION OF RELEASE.—The attorney for the
18 Government may initiate a proceeding for revocation of an
19 order of release by filing a motion with the district court. A
20 judicial officer may issue a warrant for the arrest of a person
21 charged with violating a condition of release, and the person
22 shall be brought before a judicial officer in the district in
23 which his arrest was ordered for a proceeding in accordance

24 with this section. The judicial officer shall enter an order of
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18 1 “§3149. Applicability to a case removed from a State

1 revocation and detention if, after a hearing, the judicial offi- 9 court

2 cer— 3 “The provisions of this chapter apply to a crimina)] case
3 “(1) finds that there is clear and convincing evi- 4 removed to a Federal court from a State court.”.

4 dence that the person has violated a condition of his 5 (b) Section 3154 of title 18, United States Code, is
5 release; and ' 8 amended—

6 “(2) finds that— _ 7 (1) in subsection (1), by striking out “and recom-
7 "(A) based on the factors set forth in section 8 mend appropriate release conditions for each such
8 3142(g), there is no condition or combination of 9 person” and inserting in lieu thereof “and, where ap-
9 conditions of release that will assure that the 10 propriate, include a recommendation as to whether
10 person will not flee or pose a danger to the safety 11 each such person should be released or detained and, if
11 of any other person or the community; or 12 release is recommended, recommend appropriate condi-
12 “(B) the person is unlikely to abide by any 13 tions of release”; and
13 condition or combination of conditions of release. 14 ©) in subse éti on (2), by striking out “section
14 If the judicial officer finds that there are conditions of release 15 3146(e) or section 3147” and inserting in lieu thereof
15 that will assure that the person will not flee or pose a danger 16 “Section 3145";
16 to the safety of any other person or the community, and that 17 (c) Section 3156(a) of title 18, United States Code, is

17 the person will abide by such conditions, he shall treat the 18 amended—

18 person in accordance with the provisions of section 8142 and

19 (1) by striking out “8146” and inserting in lieu
19 may amend the conditions of release accordingly. 920 thereof “3141":
20 (c) PROSECUTION FOR CONTEMPT.—The judge may 91 (2) in paragraph (1)—
21 commence a prosecution for contempt, pursuant to the provi- 99 (A) by striking out “bail or otherwise” and
22 sions of section 401, if the person has violated a condition of 93 ’ inserting in lieu thereof “detain or’; and
23 his release. 24 (B) by deleting “and” at the end thereof;
- 25 (3) in paragraph (2), by striking out the period at
26 the end and inserting in lieu thereof “; and”;
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(4) by adding after paragraph (2) the following
new paragraphs:

“(8) The term ‘felony’ means an offense punish-
able by a maximum term of imprisonment of more than
one year; and

“(4) The term ‘crime of violence’ means—

“(A) an offense that has as an element of the
offense the use, attempted use, or threatened use
of physical force against the person or property
of another; or

“(B) any other offense that is a felony and
that, by its nature, involves a substantial risk that
physical force against the person or property of
another may be used in the course of committing
the offense.”’; and
(5) in subsection (b)(1), by striking out “bail or

otherwise’ and inserting in lieu thereof “detain or”.
(d) The item relating to chapter 207 in the analysis of
part IT of title 18, United States Code, is amended to read as

follows:
207, Release and detention pending judicial proceedings vuv.onsirsinnen. 8141"; and
(e)(1) The caption of chapter 207 is amended to read as

22 follows:
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“CHAPTER 207—RELEASE AND DETENTION

PENDING JUDICIAL PROCEEDINGS”; AND
(2) The section analysis for chapter 207 is amended by
striking out the items relating to sections 3141 through 3151
and inserting in lieu thereof the following:

“3141, Release and detention authority generally.

#3149, Release or detention of a defendant pending trial.

#3148, Release or detention of a defendant pending sentence or appeal.
“3144, Release or detention of a material witness.

“3145, Review and appeal of a release or detention order.

“3146, Penalty for failure to appear.

“3147, Penalty for an offense committed while on release.

#8148, Sanctions for violation of a release condition.

“3149, Applicability to a case removed from a State court.

“3150. Repealed,
3151, Repealed.”.

Sec. 2. Chapter 203 of title 18, United States Code, is
amended as follows:

(2) The last sentence of section 3041 is amended by
striking out “‘determining to hold the prisoner for trial” and
inserting in lieu thereof “‘determining, pursuant to the provi-
sions of section 3142 of this title, whether to detain or condi-
tionally release the prisoner prior to trial”.

(b) The second paragraph of section 3042 is amended by
striking out “‘imprisoned or admitted to bail” and inserting in
lieu thereof “detained or conditionally released pursuant to
section 3142 of this title”.

(c) Section 3043 is repealed.

(d) The following new section is added after section

3061:
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“§3062. General arrest authority for violation of release
conditions
“A law enforcement officer, who is authorized to arrest
for an offense committed in his presence, may arrest a person
who is released pursuant to chapter 207 if the officer has
reasonable grounds to believe that the person is violating, in
his presence, a condition imposed on the person pursuant to
section 3142(c)(2)(D), (H2)(E), (e)(2)(H), (c)2)D), or (eX2)(L),
or, if the violation involves a failure to remain in a specified
institution as required, a condition imposed pursuant to sec-
tion 3142(c)(2)(J).”".
(e) The section analysis is amended—
(1) by amending the item relating to section 8043
to read as follows:
“3043. Repealed,”; and
(2) by adding the following new item after the
item relating to section 3061:

3062, General arrest authority for violation of release conditions.”.

SEc. 3. Section 8731 of title 18, United States Code, is

amended by adding after the second paragraph the following
new paragraph:

“An appeal by the United States shall lie to a court of
appeals from a decision or order, entered by u district court of
the United States, granting the pretrial release of a person

charged with an offense, or denying a motion for revocation
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of, or modification of the conditions of, a decision or order
granting release.”.

SEC. 4. The second paragraph of section 3772 of title
18, United States Code, is amended by striking out ‘“‘bail”
and inserting in lieu thereof ‘‘release pending appeal”.

SEC. 5. Section 4282 of title 18, United States Code, is
amended—

(a) by striking out “and not admitted to bail” and
substituting “and detained pursuant to chapter 207"
and

(b) by striking out “‘and unable to make bail”.
SEc. 6. Section 636 of title 28, United States Code, is

amended by striking out “impose conditions of release under
section 3146 of title 18" and inserting in lieu thereof “‘issue
orders pursuant to section 3142 of title 18 concerning release
or detention of persons pending trial’’.

Sec. 7. The Federal Rules of Criminal Procedure are
amended as follows:

(a) Rule 5(c) is amended by striking out “‘shall admit the
defendant to bail’’ and inserting in lieu thereof ‘“‘shall detain
or conditionally release the defendant’’.

(b) Rule 9(b)(1) is amendéd by striking out the last sen-
tence,

(¢} The second sentence of rule 15(a) is amended by

striking out “committed for failure to give bail to appear to
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1 testify at a trial or hearing”” and inserting in lieu thereof “de-
2 tained pursuant to 18 U.S.C. § 3144",
3

4

(d) Rule 40(f) is amended to read as follows:

o
() RELEASE OR DETENTION.—If a Person was previ-

5 ously detained or conditionally released, pursuant to chapter

6 207 of title 18, United States Code, in another district where

7 a warrant, information or indictment issued, the Federal

8 magistrate shall take into account the decision previously

9 made and the reasons set forth therefor, if any, but will not

10 be bound by that decision. If the Federal magistrate amends

11 the release or detention decision or alters the conditions of

12 release, he shall set forth the reasons for his action in writ-

13
14
15
16
17
18
19
20
21
22

ing.”,
(e) Rule 46 is amended—

(1) in subsection (a), by striking out 31486, 3148,
or 3149” and inserting in lieu thereof “3142 and
3144";

(2) in subdivision (c), by striking out “3148” and
inserting in lieu thereof “3143".

(f) Rule 54(b)(3) is amended by striking out ““18 U.8.C.
§ 3043 and”.

SEC. 8. Rule 9(c) of the Federa] Rules of Appellate Pro-

23 cedure is amended by striking out “8148” and inserting in

24 lieu thereof “3143",
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Mr. KASTENMEIER. OQur witness this morning, to lead off the hear-
ings, is our distinguished colleague, the chairman of the House Ju-
diciary Subcommittee on Crime. I happen to be a member of that
subcommittee and I know of his expertise and his interest in this
issue and that of the subcommittee.

I am very pleased to greet our distingushed colleague from New
Jersey, the Honorable Bill Hughes.

Bill, you may proceed.

TESTIMONY OF HON. WILLIAM J. HUGHES, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF NEW JERSEY

Mr. HugHags. Thank you, Mr. Chairman. Thank you, colleagues,
for the opportunity to address you today on one of the most impor-
tant problems in the criminal justice system: Should the Bail
Reform Act of 1966 be amended to permit courts to consider wheth-
er a defendant seeking to be released pretrial is dangerous?

In the years before the Bail Reform Act was enacted, the system
operated to favor the wealthy, and it discriminated against the
poor through almost exclusive reliance on money bail. Even those
defendants who were clearly not bail risks were detained pretrial if
they were too poor to raise a money bond.

The Bail Reform Act performed an important service to society
as a whole by requiring courts to release defendants on their own
recognizance, without reliance on money bail, whenever the de-
fendant’s appearance in court could be reasonably assured. The
Bail Reform Act is one of this country’s most important pieces of
legislation in the criminal justice area.

But it has now become quite clear that Congress needs to take
another close look at how the pretrial release system is operating.
While in 1966, when the Bail Reform Act was enacted, the critical
issue was discrimination against the poor, in 1981 the critical

issues are twofold.
First, we must insure that the act is sufficient to prevent defend-

ants from fleeing prosecution.

Second, we must protect society from defendants who may pre-
sent no flight risk but who present great risk that while on pretrial
release they will endanger the public.

While the issue of bail reform is not directly before the Subcom-
mittee on Crime, which I chair, the subcommittee has considered
several areas, such as the operations of the Drug Enforcement Ad-
ministration, and the pretrial services agencies, where the issues of
flight risk and crime on bail cannot be avoided.

The subcommittee, in a variety of hearings, has heard from a
number of witnesses who contend that the Bail Reform Act must
be amended to permit courts to consider the issue of danger when
deciding whether to release a defendant pretrial. I have personally
spoken with a number of judges who decry their lack of authority
to consider this issue and who, quite candidly, tell me that in var-
ious indirect ways they do so anyway. There are those who say that
the present system is hypocritical and unfair to the public, just as
in 1966 the system was unfair to the poor.

The factual situation is very complex. In the Federal system, the

10 pretrial services demonstration districts provide the only accu-
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rate statistics on flight risk and pretrial rearrests. For the latest

most complete reporting period, 2.3 percent of all defendants fled

prosecution, and 4.6 percent of all defendants were rearrested pre-

trial. The majority of defendants who are rearrested pretrial are

(i;};iolie originally charged with property crimes as opposed to violent
es.

While these figures may seem low, in the view of ju
other officers of the court, there are Federal defendan%sd\%i% a;;g
released pretrial only to be rearrested for dangerous crimes. If the
courts were permitted to consider dangerousness, many of these de-
fendants. would not be released to prey on society again.

Thq flight problem is more serious in some areas of the country
than in others. The most prominent example is Florida, where the
rate of prosecutions for narcotics offenses, and the number of de-
fendants who flee from narcotics prosecutions, are astounding. As I
ha.ve noted, 2.3 percent of all defendants nationally jump bail: of
thls'nu_mber, half are defendants charged with narcotics offenses
In Florida the figure is 12.6 percent who flee, 60 percent of whom
are drug defendapts. In other words, the rate of drug defendants in
Florida who flee is six times the national average.

These figures may exaggerate the problem somewhat, since 40
percent of the Florida drug defendants have only been charged but
never arrested. Some_a of them may not be aware that there are
charges pending against them. But even excluding most of these
ggflesncll)anltj, it is cleFeEr t}(liat drudg-related crimes are causing tremen-

robiems in Florida, and ar i i
ot}’ﬁ:lr D s s n Flor are representative of problems in
ese figures show that there are two different roblem
must consider in relation t i i sk and
ris’,%‘{hof G o the Bail Reform Act: flight risk and

he Bail Reform Act provides judges with the necessary au i-
ty to impose conditiqns and even pretrial custody on thoge dgt%?llg-
ants who present a risk of flight. The problem in this regard seems
to be that judges do not always exercise that authority. To a nar-
cotics defendant, a money bond of $1.5 million may be easy to post
and no great los;s to forfeit in exchange for avoiding prosecutionf
Courts must begin to set money bonds that are commensurate with
Eﬁgyncif worth of the defendants, and Congress must be sure that

There are a number of alternatives that would help to redu
risk of flight and danger to the community. The pfetrial seifritc};:
agencies are the most outstanding example of one alternative. The
Subcommittee on Crime held extensive hearings on these agencies
and found that the 10 demonstration districts have made remark-
able progress in reducing rates of crime on bail and risk of flight
Pretrial supervision while on release has played a large part in
these reductions, and the testimony before the subcommittee indi-
cated that expansion of pretrial services would extend the success
of 11\:/}19 %genmes E}}:roughout the country.

r. Sawyer, the ranking minority member of the sub i
and I have, therefore, introduced H.R. 3481 to extend prggxr‘?a?ll 1;2:3:
ices to every Fedgral. judicial district where the courts think it is
necessary. That bill is presently before the Rules Committee and,

47

as the chairman and other members know, is being held up before
the Rules Committee on issue of danger tc the community.

Perhaps the condition set forth in 18 U.S.C. 3146(a)(1), which au-
thorizes the court to place the defendant in the pretrial custody,
and under the supervision, of a designated person or organization,
should be made more explicit, and should provide for the more ex-
tensive supervision by pretrial services organizations. Expansion of
other conditions over a defendant released pretrial, and required
urinalysis testing for defendants who are narcotics users, should
also be considered.

The subcommittee has recently held hearings on the operation of
drug-testing facilities used by the courts, and the Subcommittee on
Crime will meet tomorrow to mark up H.R. 3963, a bill I have in-
troduced to extend the authorization of these operations.

This subcommittee might also consider codifying the rights of the
courts or the Government to refuse to accept a bond if the money
for it comes from criminal activities. The right of the court to look
beyond the posting of bond to inquire into its source has already
been recognized in a second circuit case opinion, United States v.
Nebbia. Consecutive sentences for defendants convicted of commit-
ting crimes while on pretrial release is another possibility. We
cannot allow defendants to violate the conditions of their release
with impunity, and leave them free to prey on society because
there are no consequences for their transgressions.

There is only one preventive detention statute in the country,
and that is in the District of Columbia. Its constitutionality has re-
cently been upheld by the District of Columbia Court of Appeals in
United States v. Edwards. While a few States permit the courts to
consider dangerousness in deciding what conditions to impose on a
released defendant, only in the District of Columbia are courts per-
mitted to detain a defendant pretrial on grounds of dangerousness.
The advantage of a statute such as the District’s is that it sets
forth stringent procedures with which the Government and the
court must comply before the defendant can be detained.

We must and do recognize that the loss of liberty pretrial is a
great hardship and should be used only when clearly appropriate
and with safeguards to insure that the process is fair. That is why I
have introduced H.R. 4264, a bill that substantially incorporates
the provisions of the District of Columbia statute into title 18 of
the United States Code.

My bill would provide that a court could detain a defendant who
it believes is dangerous, but only after a hearing in which the court
determines by clear and convincing evidence that the defendant is
dangerous, and that no alternatives, such as conditions imposed on
release or advancing the trial date, will protect the community.

My bill would also permit the courts to detain only those defend-
ants charged with violent crimes or with serious narcotics offenses,
and only in certain situations, when there is a substantial probabil-
ity that the defendant committed the offense for which he or she is
before the court, and when certain other circumstances exist that
make such detention clearly appropriate, and the only way to pro-
tect the community.

Finally, H.R. 4264 improves upon the District of Columbia stat-
ute, in my judgment, in several other respects. It insures that the
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defendant receives very important due process protections, such as
the right to cross-examine Government witnesses who are called to
testify at the hearing, a right that is not made explicit in the Dis-
trict of Columbia statute. It guarantees the defendant access to
counsel during detention, and permits the defendant to be released
from detention, under certain circumstances, if necessary for the
preparation of the defendant’s case.

H.R. 4264 also attempts to avoid the problem that has kept the
District’s statute from being used as much as it should be, even
when it is obviously appropriate. In the District, courts simply set
high money bail on the pretense that the defendant is a flight risk
when, in reality, what the court believes is that the defendant is
dangerous. H.R. 4264 specifically provides that money bail shall not
be set to insure community safety, and requires the court to deter-
mine that the defendant is not a flight risk first, and is, therefore,
eligible for release, before proceeding to the dangerousness deter-
mination.

Mr. Chairman, the Bail Reform Act needs to be amended to deal
with a number of problems, and I have touched on some of them
here this morning.

I believe that H.R. 4264, the bill that I have introduced, is a
major step toward resolving some of these problems, and toward
making our criminal justice system more fair and equitable for all
concerned.

Thank you, and I would be very happy to respond to any ques-
tions.

Mr. KasTeENMEIER. We thank our colleague for that brief and cer-
tainly to-the-point discussion of the problem as he sees it.

I would like to know a little bit about H.R. 4264. Eventually,
probably in the leadoff hearing in September, we will ask our col-
league, Mr. Sensenbrenner, who is the author of H.R. 3006, how
you}x; bill differs from the Sensenbrenner bill, if you are familiar
with it.

Mr. HucHess. I am somewhat familiar with it.

I have basically incorporated the D.C. Code with approximately
four major changes. The right to counsel is not explicit in the D.C.
Code; we have insured that the court has to go through a flight
risk determination first—before the court gets to the determination
as to whether the defendant presents a danger to the community.
Both determinations would be made in one hearing, however.

In addition, H.R. 4264 guarantees a right of cross-examination
which is not made explicit in the D.C. statute, and we have com-
bined the danger to the community and violent crime provisions of
the D.C. Code into one general criterion to be used by the court in
dgé:errnining whether or not the defendant is a risk to the commu-
nity.

Those are the four major areas.

Mr. KASTENMEIER. In other words, your bill, in providing the de-
fendant due process, goes beyond the case you cited which upheld
the D.C. pretrial detention bill, United States v. Edwards? In other
words, your bill actually provides more safeguards than United
States v. Edwards found necessary in upholding?

Mr. HucGHgs. That is correct, yes.

49

In fact, in reviewing the D.C. Code, we felt there were some
areas where we could improve it. There are some other changes.

For instance, the D.C. authorities have had some difficulties with
the time limits on a continuance for the prosecution. I have ex-
panded those time parameters somewhat so that both the prosecu-
tion and defendant have 5 days, as opposed to 5 days for the de-
fense and 3 days for the prosecution.

In addition, as I have indicated, there are two criteria used by
the D.C. Code to determine dangerous and violent crimes. H.R.
4264 would apply to those defendants accused of violent crimes. It
adds a separate category for serious narcotics offenses, and it main-
tains the third category set forth in the D.C. statute, where the de-
fendant, for the purpose of obstructing or attempting to obstruct
justice, threatens, injures, intimidates, or attempts to threaten,
injure, or intimidate any prospective witness or juror.

Mr. Sensenbrenner’s approach is strictly a provision that the
court may take danger to the community into account without set-
ting up procedures for the court to make that determination. We
think that those procedures are important.

We think, in addition, that many of the problems that face us, in
both drug and nondrug cases, can already be addressed by the
courts. Courts across the country, can presently take into account
the type of offender who is before the court. If it is a class 1 narcot-
ics offender, for example, the court can deny bail now, in certain
situations. Right now it is a guessing game as to whether or not a
certain defendant can make bail, whether it is set at $1 million or
$1.5 million. But if the individual before the court is not an Ameri-
can citizen, has been arrested for trafficking in narcotics, is a
heavy trafficker, then the court is on notice that he is a potential
flight risk and can incarcerate the defendant under those circum-
stances. It is just a matter of the court using its authority.

Courts in other instances are taking into account danger to the
community. I have heard judges, who have appeared before the
subcommittee say, we really don’t have any problems with danger-
ousness, because we just take that into account on the issue of
flight risk.

I think we have to put some honesty into that process. That is
why we feel it is important to set up a process where the courts
make that determination. The first determination should be wheth-
er a defendant is a flight risk.

Mr. KASTENMEIER. And if he is, you don’t have to reach——

Mr. HucHEs. You don’'t reach the danger to the community
aspect of it. But I think it is important to require the court to go
through that procedure before determining whether the defendant
presents a danger to the community. So we have set up a structure
that will encourage that type of two-step procedure before the
court. We think that is preferable.

Mr. KASTENMEIER. I have a number of other questions.

I am going to yield to my colleagues because we may have a vote
shortly and I don’t want to monopolize the time.

The gentleman from Virginia.

Mr. BurrLer. Just on that point, why is it important to go
through this rigamarole? If the guy is a danger to the community,
why should they have to go through all the other chairs first?



e——

e

50

Mr. HucHESs. Because if the defendant is a flight risk, that is a
fairly easy determination, I would think.

Mr. ButLEr. That is where the problem is.

Mr. HucHEs. The danger to the community requires an initial
finding that there is clear and convincing evidence that the defend-
ant has committed the charged offense before deciding whether he
or she is dangerous. After all, with the first requirement, what we
are trying to insure is that the defendant is going to be before the
court when summoned to be there to answer the charge. He is pre-
sumed innocent until he appears before the court and is tried and
convicted. So that presumption, as the gentleman well knows, car-
ries throughout those proceedings.

The flight risk determination is the most important determina-
tion to guarantee it that the defendant is there. Another factor is
whether or not this defendant is a missile who is going to or may
hurt other people in the community. To reach that determination,
requires a hearing to determine by clear and convincing evidence
that the defendant is indeed a menace to the community. If we
can’t expedite the case and still protect the community, then the
court, consistent with due process, must decide if the defendant
may be detained, presents no risk of flight but is a potential risk to
the community.

Mr. BuTtLEr. Thank you.

Mr. HucHes. The reason we think these procedures are so impor-
tant is because it is an important determination to incarcerate
somebody for perhaps 5 or 6 months.

Mr. KasTENMEIER. The gentleman from Illinois.

Mr. RamsBack. Thank you, Mr. Chairman.

What has been the experience, if you know—I see the next wit-
ness is Mr. Ruff, who maybe can answer it better—but I am won-
dering in the case of narcotics traffickers, has the pretrial deten-
tion been used successfully in the District of Columbia.

" Mr. HucHess. I wouldn’t be able to respond to that. I really don't
now.

Mr. RamsBack. I guess the reason I ask, in the case of a narcot-
ics trafficker, I would think that it might be a little bit difficult de-
pending on how you define danger to the community, to prove
danger to the community in the absence of any history of violent
crime or anything like that, although I guess narcotics in itself,
narcotics offenses are classifed, aren’t they, as dangerous crimes?

Mr. HucHgs. Yes. In fact, much of the violence we see today
emanates from the trafficking in narcotics. The incidence of violent
crime in Florida, for instance, is directly related to the trafficking
in drugs.

Mr. RaiLsBack. Florida has a monumental problem, in my opin-
ion, with not only Florida, but even in the city of Chicago we have
the notorious Herrera famiily involved in trafficking and apparent-
ly many of them that had been arrested would simply post what-
ever bond and then take off.

So I think I appreciate very much the gentleman’s remarks and
his recommendation, and I think that it is time that Congress take
a serious look to see if by reason of the change in criminal offenses
?nd bail jumping and so forth, maybe we should tighten up the
aw,
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I appreciate the gentleman’s testimony.

Mr. HucHes. I might say that drug offenders fall into a separate
category. If the offense charged is either a violent crime or a seri-
ous drug crime, or if the defendant’s pattern of conduct, consisting
of his past and present conduct, poses such a danger, the defendant
may be detained. But most of the drug trafficker cases that I am
aware of involve a risk of flight more than they do a danger to the
community.

Mr. RaiLsBack. Yes; except I wonder how that is applied where
there is no history of past flight? In other words, it would seem to
me it would be difficult to show a risk unless you can show that
the trafficker has jumped bail before.

Mr. HucHes. If there are no community ties, for instance, if you
are dealing with somebody who is not an American citizen, who is
arrested in this country for trafficking, there might be an undue
risk of flight. But you are right, without some tie to present or past
conduct, a court would be hard-pressed to make a determination
that the defendant presents a danger to the community.

However, given the circumstances that we find in some parts of
the country now in the area of drug trafficking, it may very well be
that a U.S. attorney could develop that type of a pattern. That is
why we have included that category.

Officials in the District of Columbia have had excellent experi-
ence with the statute. It has been used sparingly. Most of the cases,
as I understand it, but certainly the U.S. attorney can testify to
this better than I can, have been directed to danger to the commu-
nity in non-drug-related matters.

Mr. RarusBack. Thank you very much.

Mr. KasteNMEeIER. The gentleman from Michigan, Mr. Sawyer,
who has been interested in this problem, as a member of both the
Criminal Justice and the Crime Subcommittee.

Mr. SAwyEeRr. Thank you, Mr. Chairman.

I am a little puzzled where the gentleman from New Jersey is
coming from, to tell you the truth. And I happen to be ranking on
the gentleman’s subcommittee.

When we had before us the pretrial services in which I joined
with the gentleman expediting through and getting through, I
wanted to put an amendment on it to tie in with the provision we
had in it allowing the pretrial investigator, whoever he might be,
the probation officer or whatever, vis-a-vis the danger to the com-
munity, to add an amendment to the Bail Reform Act to allow that
information in effect, if it is provided, to be used by the judge.

At that point it was not considered germane in the subcommit-
tee. I then brought it before the Rules Committee in connection
with the act. The gentleman would not support it at that point. He
did not oppose it, but he would not support it,

Then they added—the Rules Committee, as an end product, then
held up approving or granting a rule. I then added it to what
amounts to the D.C. preventive detention provision, too, which was
basically my amendment, to the pretrial services and routed it to
the gentleman’s office to see if he wanted to join now in seeing if
we could put one through.

The next thing I know he put in another one himself, So yester-
day I reintroduced mine. To tell you the truth the gentleman has
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left me totally befuddled as to what he is doing or why he is doing
it. I am curious.

Mr. HucHes. The gentleman well knows I support modifying the
Bail Reform Act. I have been consistent throughout. As the gentle-
man well knows, I endeavored to take up bail reform, to incorpo-
rate danger to the community into the pretrial services bill, and
my request was rejected because our subcommittee did not have ju-
risdiction.

Mr. SAwyER. You wouldn’t support it before the Rules Commit-
tee, where I tried to get the thing made germane, and then I never
got any response from you after that when I routed the bill with
that provision on the back. I find out you introduced your own bill.
It confused me.

Mr. HuGgHES. As the gentleman well knows, we are hung up on a
jurisdictional dispute and, frankly, it was my agreement with the
chairman of the full committee that I would not endeavor to exert
Jurisdiction since jurisdiction was before this subcommittee. I think
I advised the gentleman that that was my concern.

Mr. SawyEer. I never got any response when I sent the bill up
Withbt'}lllis addition to it until I find out you just introduced your
own bill.

Finally, when I realized that, I reintroduced the bill yesterday.
The gentleman puzzles me.

That is all. I yield back, Mr. Chairman.

Mr. HucHes. I am sorry that the gentleman feels that way, be-
cause frankly, I have done nothing except to support the general
concept of bail reform. The only place that there perhaps may have
been some misunderstanding was in not communicating to you
that I was introducing a bill on which to testify here this morning.

But I join with the gentleman in trying to secure a modification
of the Bail Reform Act. I have been consistent throughout on that
issue. The only place where the gentleman can perhaps—I would
think in all fairness—be disappointed would be in my refusal to try
to take on jurisdiction where I have been informed that I don't
}ﬁave jurisdiction. I don’t set up the jurisdictional lines around

ere.

It seems to me it was unfortunate that we couldn’t have taken
up modification of the Bail Reform Act at the same time we took
up pretrial services.

Mr. SAWYER. I yield back.

.. Mr. KasteNMEIER. I think the Chair has to take some responsi-
bility for events as they have happened. But I know of the gentle-
man from Michigan's interest in the subject preceding this Con-
gress, as a matter of fact. But I did not know you had just intro-
duced a hill, as I understand.

Mr. SawyEer. I did after—it had been sitting up at the gentle-
man’s office for I do not know how long, but the gentleman intro-
duced one of his own so I introduced mine yesterday.

er. KASTENMEIER. In any event that oo shall be on our list
O e —

Mr. HugHES. Let me say to the chairman that if I am not mis-
taken, the bill that Mr. Sawyer is talking about is a combination of
pretrial services and bail reform. And I thought I had indicated to
the gentleman I was not predisposed to support such a bill, If I did
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not, I am sorry. I was under the impression that I had informed
the gentleman, but I thought as long as there was movement
before this subcommittee, I was not prepared to take up a combina-
tion of pretrial services and modification of the Bail Reform Act.

Mr. KasteNMEIER. The Chair appreciates the gentleman from
New Jersey’s position.

Mr. HucHes. I wonder if I can find out from the gentleman from
Michigan, is the gentleman talking about a bill combining the
issues of pretrial services and bail reform?

Mr. SAwYER. Yes. And I had not been advised by the gentleman
that he wasn’t interested in doing that. In fact, I had suggested
that I would send it up so he could consider whether he wanted to
join in it and he thought that this was a good idea at the time and
that was the last I heard about it.

Thank you. o

Mr. KasTeENMEIER. The gentleman from Virginia?

Mr. ButLer. Thank you, Mr. Chairman. R

You know it is embarrassing though that we have jurisdictional
problems within the Judiciary Committee. This is a pretty amena-
ble group of people. It seems to me we ought to have been able to
work that bail reform and pretrial services into one piece of legisla-
tion, despite the intrasquad jurisdictional problems. To send this
legislation on sort of in two halves does not do any credit to the
committee. I hope before we get through playing with this we can
put them both in the same package and send them on.

Mr. KasteNMEIER, If the gentleman will yield, I do not see that
that is necessary. The Bail Reform Act of 1966 is an act which we
can amend or not amend as we see fit. I do not know that we need
to add it to other bills to deal with it in reconciliation or anything

Ise.
° I think we need to meet the issue head on. That is what we are
engaged in. . '

I%Irg ButLER. I appreciate the chairman doing that. I just think
that the jurisdictional disputes belong somewhere else. But I appre-
ciate the contribution of the gentleman from New Jersey and I am
interested in the mechanics, a little bit of your testimony and this
legislation. o

We talked about how really important it is to maybe get the
flight problem resolved before we even get into the danger prob-
lem, But the way this legislation is written, if you make a determi-
nation, you can’t get into the danger problem until there has been
a determination that he is eligible for release under this section,
under the flight provisions. o

Suppose it takes some time to meet the conditions of release on
the flight aspect, to meet the condition or maybe the amount of
bail takes a little while to get the money together, or question
about surety, any of those things, so whether the guy is eligible for
release or not is up in the air for a period of time. o

Mr. HucgHEes. The court can detain him until that determination
is made. oo

Mr. ButLER. The court has to detain him?

Mr. HuagHgs. Right. . o
Mr, BurLer. Now once those conditions are met, then he is eligi-
ble for release. If he has been held for some little time under that,
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while he gets his act together on that score, is it too late for the
court to then go into an inquiry under this bill of whether he is a
danger?

Mr. Hucnes. No. This bill doesn’t contemplate two separate
hearings. This would be all one hearing, a two-step process that the
court would make. It may very well be that much of the evidence is
relevant on both issues, both flight risk and danger to the commu-
nity. If a determination——

Mr. BuTLER. I see. So the evidence is going to be taken?

Mr. HuGHES. At one hearing.

Mr. ButLEr. On flight as well as danger, all at one hearing?

Mr. HucHEs. That is correct; it doesn’t envision two hearings.

Mr. BuTLER. All right. That was not clear to me.

Mr. Hugues. If the court makes a determination that they are
indeed two separate issues and that the orderly administration of
justice requires two separate hearings, that is something else
again, but it would be my belief that the court will take the testi-
mony bearing on the defendant’s flight risk and danger to the com-
munity at one and the same time, and then would have to go
through a two-step process, the first determination being whether
he is a flight risk. If that is resolved against the defendant, the
court would not get to the second stage.

Mr. BuTLER. I contemplate a situation where they have the hear-
ing on flight and the judge says I do not want to hear anything
about danger until we resolve the flight issue. They say then well,
it is obvious that we want to keep him around so we set a big bail
and we go for a million dollars, since you mentioned that, and
somehow they get the money together. Then the judge hasn’t heard
any evidence on the question of danger because—why should he?
Flight was the first issue.

I do not see how you can get around having two hearings. The
question in my mind is, is it too late to have the second hearing
when you have tied him up on the flight issue while he meets those
conditions?

Mr. HuchEes. I think the court has the inherent authority to
detain the defendant until this determination is made and I do not
envision, first of all, that the average case is going to require two
separate hearings.

Mr. BuTLER. All right.

Now, the judicial officer can hear and dispose of any motion for
an order under this section. Is there no question in your mind that
the judge himself, Meri Motu, may make the determination with-
out a motion from the Attorney General or from the District Attor-
ney for detention under the danger provision?

Mr. HugHEis. There has to be a motion by the government, I
can’t imagine situations arising where the court would want to do
it on its own motion. It would require a motion by the U.S. Attor-
ney, not just for the initial hearing, but even if the defendant is
released—where either no determination was made or where cir-
cumstances might later indicate that the defendant presents a
danger to the community—the government at that time can move
for another hearing, But it does take action by the prosecution.

Mr. BurLER. And you are comfortable with that?
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Mr. HucHes. I can’t conceive of any situations where the govern-
ment would not want to be a willing partner in moving for such a
hearing. If something comes to the attention of the court that
would indicate the defendant is a danger to the community, as a
matter of routine it would be referred te the U.S. attorneys.

Mr. ButrLer. All I know is that if somebody on bail commits a
murder, the person who gets the blame is the court. About the
thira time that happened I, the judge would start looking at these
things more carefully, whether the District Attorney did it or not.

Mr. HucHEes. I am not averse to having the court be able to do
that on its own motion.

It may very well be that the subcommittee would want to consid-
er that, but I can’t conceive of many instances where the U.S. At-
torney’s Office would be short-circuited, where the U.S. Attcrney
wouldn’t want to be the moving party. Obviously the U.S. Attorney
is going to have to present the proof. So it seems to me that the
U.S. attorney would have to be involved in it at all stages anyway.

Mr. ButLER. All right. I am not bowing to your wisdom, I am just
acknowledging it. You have good suggestions on page 5 of your tes-
timony dealing with: should the flight provision be more specific,
more explicit as to the place or persons in custody; a requirement
of your analysis, consecutive sentences for defendants convicted;
several suggestions which struck me as very reasonable. Are any of
them in your bill?

Mr. HugHgs. We are marking up H.R. 3963 tomorrow, which ad-
dresses the urinalysis question. Right now that program is due to
expire next year. That program has been very successful in identi-
gying those probationers and parolees who show traces of narcotics

rugs.

Mr. BurLer. Will you consider the question of a condition of the
defendant released pretrial or requiring a urinalysis testing for de-
fendants who are narcotics users, will that be in the legislation you
are considering tomorrow?

Mr. HuagHgs. That is already one of the conditions that may be
imposed as a condition of release. One of the things that we encour-
age in this bill is that, where a defendant does not present a risk to
the community, and if in fact other conditions are imposed, one of
1t:hem be that the defendant subject himself to urinalysis examina-
ion.

Mr. ButLERr. All right, fine.

May I ask you this: When you get through marking up your bill
and if any of these suggestions belong in this bill and not in your
bill, will you please have your counsel communicate with us?

Mr. HugHES. Sure, I'd be happy to. That is a good suggestion.

It is unfortunate that we have so much overlap. It does present
problems,

Mr. BuTLER. As one of the members of the subcommittee that
was supposed to try to revitalize jurisdiction around here, we find
that we run into problems with that. It is just one of the things
that makes life interesting.

I yield back, Mr. Chairman.

Mr. KasTeNMEIER. Let me just ask one further question, If the
gentleman has the time, I would ask him to return after the roll-
call which is in progress. Following up on the question just preced-
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ing, does your bill call for a procedure which requires in the judge
to determ}ne that a narcotics dealer might also involve himself in
violent crime, in order to avoid flight. Let’s say the U.S. attorney
asks for no bail and incarceration. However, the judge sets a
$200,000 bail. At that point, the U.S. attorney says “Wait a
moment, your Honor.” Now we reach the second question. This de-
fendant is also a danger to the community and we want to make a
showmg in that connection that he not be released on $200,000 bail
to avoid ﬂ1ght, on which we lost the first one, but now we go to the
second point.

Is that the way you contemplate it?

Mr. HuGHEs. Yes.

Mr. KasTENMEIER. Then he makes a showing that the person is a
gzﬁger to the community and should not be released on any money

1(\)/Ir. HFS}?ES That is correct.
. One of the criticisms we have heard of the D.C. Code is th
judges use risk of flight as a reason to incarcerate and never agitf }23
what, in effect, is the primary threat to society, that is that the de-
fendant is a danger to the community. We try to avoid that.
~ We think that flight risk determination, although part of a hear-
ing that would determine whether the defendant is generally a fit
subject to be released, should be the first consideration, the first of
the process that the court goes through in determining whether the
defeqdant shoul'd. go free on bail and if so, under what conditions
and if the conditions cannot satisfy the risk of danger to the com-
munity, then there is a process for the court to hold the defendants
under those circumstances.

Mr. KASTENMEIER. Thank you, th i i
minutes. you, the committee will recess for 10

[Recess.]

Mr. KASTENMEIER. The committee will reconvene.

We hope momentarily one or two of our other colleagues will be
here. When we recessed we were hearing from our colleague Mr.
Hughes. Mr. Hughes will not be able to return forthwith. Accord-
ingly, we hope he may return later for further questions.

But we are very pleased to have as our second witness today, and
we are pleased he could wait until this time to be here. He i’s the
%ﬁgngulshed U.S. attorney for the District of Columbia, Charles

Mr. Ruff, you are most welcome and
here this rr;orning. we are pleased to have you

TESTIMONY OF CHARLES RUFF, U.S. ATTORNEY FOR THE
DISTRICT OF COLUMBIA
%\/Ir. Rurr. Thank you.

_ I appreciate the opportunity to be here today and to talk to you
little bit about our experience with the pretrial release statut?,es iﬁ
glgstﬁlstrlct of Columbia, and particularly the preventive detention

You .have my prepared statement and I am at th i
: e chair !
pleasure with respect to whether it would be useful for mzlgxi?x?}?l;
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to go through it or simply to answer questions that the committee
may have.

Mr. KASTENMEIER. Well, notwithstanding the fact that it is given
for the record and we will accept it, and without objection make it
part of the record, still if you don’t mind, if you don’t care to read
it, you may summarize it at least so we have the essence.

Mr. Rurr. Let me do that then.

As you know, we have in the District of Columbia essentially two
bodies of law governing pretrial release, the Bail Reform Act of
1966, which governs in the U.S. District Court, and the bail laws
contained in the D.C. Code, title 23, sections 1321 and following,
which govern in our superior court. In their essence they are very
similar. That is, they both contain presumptions in favor of release
on personal recognizance followed by a graduated series of condi-
tions which the court is admonished to impose, the least onerous of
which rilust be imposed that will insure the defendant’s appearance
for trial.

The key difference between the two statutes is that the D.C. Code
makes explicit provision for the court to consider the dangerous-
ness of the accused, danger to any person or to the community at
large, in deciding on release conditions, with one major exception.
That is that the statute specifically provides that no financial con-
dition, that is no money bond, no bail, may be set to respond to a
finding of dangerousness.

There may be other conditions set, third party custody, restricted
movement, curfew, what have you, to respond to that dangerous-
ness issue, but money bond may not be set. The key provision for
dealing with the dangerousness issue is what has come to be
known as the preventive detention statute contained in section
1392 of title 23 of the D.C. Code. That statute permits the court to
detain pending trial a defendant who is found to meet certain very
strict criteria.

First, the court would question the nature of the crime for which
the defendant has been arrested and the statute defines two classes
of crime: No. 1, the dangerous offense, which is robbery, burglary,
rape, arson, or narcotics; and No. 2, the crime of violence, rape, in-
decent liberties, kidnapping, robbery, burglary, manslaughter, and
various forms of assault.

If the court finds that the defendant has been arrested for a dan-
gerous crime, then the court must, in addition, find that the de-
fendant’s pattern of behavior consisting of his past and present
conduct is such that there is no condition or combination of condi-
tions of release which will reasonably assure the safety of any
other person or the community.

If the defendant has been arrested for a crime of violence, on the
other hand, the court must find either that he was convicted of a
crime of violence within the preceding 10 years or that this crime
for which he was arrested was committed while he was on some
form of either pretrial release, probation, or parole from still an-
other crime of violence.

If either of these findings is made, then the court must go on to a
third step, which is to determine that with respect to the offense
for which the person was arrested and is before the court, there is
‘3 substantial probability’’ that the defendant committed the crime
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for which he was arrested, the legislative history making it clear
that substantial probability falls somewhere in between the stand-
ard of probable cause which would normally be applied in a pre-
liminary hearing after an arrest, and guilt beyond a reasonable
doubt, which of course is the trial standard. Pretrial detention
hearings are initiated by the U.S. Attorney on our motion and will
be held immediately or not later than 5 days after the arrest, if
either the Government or the defense seeks a delay.

Defendant is represented by counsel; this would be true in any
criminal proceeding in the District of Columbia; counsel is appoint-
ed immediately upon his first appearance in court. The rules of evi-
dence—by virtue of this statute—that would normally govern a
trial, do not apply at pretrial detention hearings. So that hearsay
testimony is admissible and indeed most frequently it is hearsay
which is proffered at one of those hearings.

If the defendant is ordered detained after the court has made the
various findings I have described, he must be tried within 60 days
of detention or have his release, eligibility for release, treated
uélzder the normal pretrial release standards contained in section
1321.

As the committee knows, and as Congressman Hughes indicated,
we have recently had our first formal ruling on the constitutional-
ity of the preventive detention statute in United States v. Edwards.
The Court of Appeals for the District of Columbia, sitting en banc,
decided, in an opinion written by the chief judge and concurred in
by six of his colleagues, that the statute was constitutional both on
its face as tested against the requirements of the eighth amend-
ment dealing with probation against excessive bail, and in the pro-
cedures that it established for determining whether or not an indi-
vidual ought to be detained.

Essentially, the challenge that had been made against the bill fo-
cused first on the eighth amendment issue, which was disposed of
simply by a conclusion after an extensive review of the history of
the amendment that the prohibition against excessive bail did not
irll1 fact deprive the legislature of the right to provide for no bail at
all.

With respect to the procedural aspects of the bill, the court con-
cluded: No. 1, that preventive detention was not the equivalent of
punishment that would be imposed after trial and thus that the
Government did not have to carry its normal trial burden of “proof
beyond a reasonable doubt.”

No. 2, the court addressed the question of whether the defendant
was given adequate notice of what acts or conduct would be relied
on to meet that aspect of the standards imposed by section 1322
and concluded on the facts of Edwards—in this situation I might
note the defendant had confessed to 17 previous robberies—that
there was sufficient evidence of past conduct, evidencing the de-
fendant’s danger to the community.

And last, and perhaps most troublesome, the court coped with
the issue of confrontation rights. The defendant demanded the
right in this case, a rape case, to confront and question the victim
of the rape. The Government took the position that it was not re-
quired to produce the victim—that indeed it would be an unneces-
sary intrusion on the victim in the particular circumstances of this
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case to require her to come in and recount the details at this pre-
ventive detention hearing, and that it was sufficient that the prof-
fer of evidence made through various police officers and through
the confession of the defendant himself be used by the court as the
basis for the conclusion that there was indeed a substantial prob-
ability that the defendant committed the offense.

The court dealt with this issue and concluded that, indeed, under
the special circumstances of the preventive detention statute the
full-blown right of confrontration and cross-examination that
would be accorded the defendant in trial was not necessary at this
pretrial stage.

Historically, Mr. Chairman, the U.S. Attorney’s Office, being sen-
sitive to many of the due process concerns that are implicit in the
use of the preventive detention stafute, as well as concerned for
the resources which are required to cope with the expedited trial
scheduling and the investigation of these offenses under a very
short timetable, has been cautious in using the statute.

We have gone forward only where there has been a particularly
strong showing, both of the defendant’s liability for the current of-
fense and his past proven record of dangerous conduct.

For example, just to give you a few statistics: In the first 4 years
or thereabouts that we have statistics on the statute, that will run
from the middle of 1976 through 1980, we moved for preventive de-
tention in only 73 cases. The court granted 60 of our motions and
think it is worth noting that in each case where a defendant was
preventively detained, he was thereafter convicted.

Just last year, to give you a more up-to-date comparison with our
current statistics, we sought preventive detention 12 times in 1980,
10 of our requests were granted, and all the defendants, as I say,
Ever'e dconvicted, including the two as to whom the motion was

enied.

Looking back at our history of use of the statute, I made the con-
scious decision in this past year to begin increasing the use of the
preventive detention provisions and so far in 1981 we have made 17
such requests, 10 have been granted, and 2 defendants pleaded
guilty at the preliminary hearing. Of course we don’t yet have the
full record on the disposition of those cases because they have not
all come to fruition.

I expect that, given the strong concerns that have been stated
frequently by various members of the community and our own
sense of the importance of dealing with the recidivist, this in-
creased use of the preventive detention statute will continue.

I think there is one aspect of the statute which is frequently ig-
nored which is very important for this subcommittee to focus on,
and which really does provide for us a most important tool in deal-
ing with the recidivist, with the repeat offender, and the offender
who commits a crime while on pretrial release. That is the provi-
sion permitting us to seek the court to detain the defendant for a
period of 5 days if the court finds that the defendant committed the
current offense while either on parole or probation from any Feder-
al, District of Columbia, or State agency.

During those 5 days we contact that parole or probation agency,
we ask them to issue a detainer, a warrant based on the violation
of parole or probation conditions, and the defendant is held pend-
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ing trial, not on the preventive detention provisions of section 1322
but under the warrant of detainer issued by either the parole or
probation authority. '

Just to give you some sense of what the statistics are like in that
area, in 1980, whereas, as I indicated, we only made 12 requests for
preventive detention, 140 defendants were held on parole detainers
and 42 defendants on probation detainers. So far in 1982, 62 de-
fendants have been detained on parole and 9 have been detained
vending probation revocation hearings. I expect that this use of the
5-day-hold provision will continue to be our principal weapon to
deal with the repeat offender.

In sum, Mr. Chairman, I think it is fair to say that our experi-
ence as the only jurisdiction in the country with a formal preven-
tive detention statute leads us to believe that we can use it appro-
priately to deal with the recidivist, with the person who has a re-
peated history of criminal conduct, as well as the person who com-
mits offenses while on pretrial release for other crimes.

We try to use it carefully; we try to use it with due regard for
tlie interest of the accused that he not be incarcerated until he has
been found guilty; but it is important to us to balance that interest
against the interests of the community. We think we have done so.
We think the D.C. Code reflects an appropriate legislative balance
of those interests.

We make judgments not on classes of defendants, not simply con-
cluding that because a person has been charged with a particular
form of crime he ought to be detained, but making individualized
judgments about whether the particular individual, first, commit-
ted the crime that he is charged with and, second, has a history of
criminal conduct which does enable us to predict that there is a
high risk of harm to the community.

That I think summarizes my prepared statement, Mr. Chairman.
I would be glad to answer the committee’s questions.

[Statement of Mr. Ruff follows:]

PREPARED STATEMENT OF CHARLES RUFF

Mr. Chairman, members of the subcommittee, thank you for giving me the oppor-
tunity to appear before you today to discuss the experience of our Office under the
District of Columbia’s pre-trial release statutes.

As you know, the Superior Court of the District of Columbia operates under a

body of laws in some ways similar to and in others very different from that which
governs the United States District Courts here and throughout the country. The
core of the Federal Bail Reform Act and the core of Section 1321 of Title 23, D.C.
Code, are essentially identical: in both schemes there is a presumption in favor of
release on personal recognizance and a graduated series of release conditions, rang-
ing from third-party custody to formal bail bond, with a preference for the last oner-
ous condition which will ensure appearance for trial. The key difference at trial but
the likelihood of danger to any person or the community, as well.
_ In attempting to address the issue of dangerousness, however, the court may not
impose any financial condition. The defendant who poses a danger may be placed in
third-party custody or restricted in his movements and associations, but money bond
may not be set for the purpose of detaining him unless there are also grounds for a
finding that he is a poor reappearance risk.! Instead, the D.C. Code contains special
provisions to enable the court to deal with the defendant who represents too great a
danger to be released pending trial.

! Of course, among the factors statutorily mandated for consideration on this issue is the seri-
ousness of the offense charged as well as the defendant's past conduct.
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Section 1322, commonly known as the preventive detention statute, permits the
court to detain pending trial a defendant who is found, after a hearing, to meet cer-
tain stringent criteria. The first criterion focuses on the nature of the crime for
which the defendant has been arrested; the second on the defendant’s past behavior
and criminal record; and the third on the standard of proof which the government
must adduce. If the defendant is arrested for a ‘‘dangerous crime” (e.g., robbery,
burglary, rape, arson or narcotics), the court must find that his “pattern of behavior
consisting of his past and present conduct” is such that “there is no condition or
combination of conditions of release which will reasonably assure the safety of any
other person or the community.” If the defendant is arrested for a ‘“‘crime of vio-
lence” (e.g., rape, indecent liberties, kidnapping, robbery, burglary, manslaughter,
and assault with intent to commit an offense or with a dangerous weapon), and
either was convicted of another crime of violence in the preceding ten years or was
arrested on the present charge while he was on pre-trial release, probation or parole
for another crime of violence, the court must again find that no conditions of re-
lease will protect the community. In either case the court must find that there is a
“substaéltial probability” that the defendant committed the crime for which he was
arrested.?

A pre-trail detention hearing is initiated by the United States Attorney’s motion
and is held immediately unless the government seeks a continuance (a maximum of
three calendar days) or the defendant seeks a delay (a maximum of five calendar
days). The defendant is, of course, represented by counsel and may testify or present
evidence if he wishes. The government’s proof need not conform to the rules of ud-
missibility which would govern a trial. If the defendant is detained, the trial of the
underlying offense is given priority, and the defendant must be tried within sixty
days of his detention or be treated under the normal pretrial release standards.

The pre-trial detention statute has been on the books for eleven years, but it was
not until May 8, 1981, that its constitutionality was formally addressed by the Dis-
trict of Columbia Court of Appeals.? On that date the Court ruled, in an opinion by
Chief Judge Newman, joined by six judges, that the statute is both constitutional on
its face in authorizing pre-trial detention without bail and constitutional in the pro-
cedures it authorizes for determining that such detention is warranted. One judge
dissented on the due process issue, and a second judge dissented on the ground that
ghgl statute is violative of the Eighth Amendment’s prohibition against excessive

ail,

The defendant had challenged the procedural aspects of the statute on a number
of grounds: that the government should be required to carry the same burden it
would have to carry at trial—proof beyond a reasonable doubt; that he was given
insufficient notice of the acts on which the government would rely to establish his
past conduct; and that he should have the right to confront and cross-examine the
government’s substantive witnesses, On each point, however, the Court concluded
that the statute provided adequate protection for the defendant’s rights: that pre-
trial detention is not punitive and that the trial standard of proof is not, therefore,
required; that on the fact of this case (a confession of seventeen previous robberies)
sufficient notice had been given; and that the same rules regarding confrontation of
witnesses should apply as apply in a typical preliminary hearing where hearsay has
historically been permitted.

Because the United States Attorney's Office has been sensitive to the due process
issues posed by the preventive detention statute and because of the potential impact
on police, prosecutorial, and judicial resources, we have historically been cautious in
employing it. We have chosen to go forward only in those cases where the proof of
the defendant's involvement in the crime for which he was arrested is particularly
strong and where his past conduct clearly evidences a pattern of dangerous conduct.
Responsibility for identifying cases meriting treatment under this statute and for
handling the detention procedures has, since 1976, been entrusted to the Career
Criminal Unit, which is made up of five senior Assistants and a complement of Met-
ropolitan Police Department detectives. The Unit reviews each morning’s ‘“lockup”
list and the supporting police reports to determine which cases may warrant our
seeking a detention order, An Assistant and a detective then follow up the basic
work done on the arrest in order to prepare for a detention hearing, and if deten-
tion is ordered, in many cases the Assistant will retain the case for trial in order to
expedite preparation within the allotted sixty days.

2 A separate basis for detention is provided where a defendant charged with any offense
threatens a prospective witness or juror. In this situation the court must still conclude that no
conditions of release are adequate to ensure the safety of the witness or juror,

% United States v. Edwards, Nos. 80-294 and 401 (D.C.C.A,)



62

In a large number of cases a decision will be made that, although detention under
the statute may be possible on the facts available to the Assistant, it is preferable to
rely on what is a relatively unknown statutory alternative—the “five-day hold”
order. Such an order, provided for in Section 1322(e), permits the court to detain for
five days any defendant who, when arrested, was on probation or parole for a feder-
al, District of Columbia or state offense. During that five-day period the Assistant
contacts the relevant parole or probation authority and asks them to issue their
own warrant, and if they do, the defendant is then held on that “detainer” rather
than under the D.C. Code pre-trial release provisions. Because many of the defend-
ants whose past conduct gives rise to a threat of continued criminal activity if re-
leased pending trial fall into this category of probation or parole violators, the five-
day hold provision has proven over the years to be our most effective weapon in
dealing with the recidivist offender.

Reflecting the care with which we approach our use of the preventive detention
statute, from 1976 through 1980 we moved for pretrial detention in 73 cases, and
were successful in 60 of these. During that period every defendant who was ordered
detained under the statute was convicted. In 1980 we sought preventive detention
twelve times, and ten requests were granted; all defendants were convicted, includ-
ing the two as to whom our motion was denied. Against the background of this ex-
perience with the statute, I have expanded our use of pretrial detention during
1981, and to date we have made seventeen requests; one was withdrawn, four were
denied, ten were granted, and two defendants pleaded guilty at the preliminary
hearing. In the face of increasing community concern over violent crime and the
role of the repeat offender, I expect that this substantially increased use of the de-
tention provisions will continue.

As T indicated earlier, the aspect of the statute which has proved most valuable to
our Office has been the authority to seek five-day holds on probation and parole vio-
lators. A comparison with the preventive detention statistics may be helpful. In
1980, for example, 140 defendants were held on parole detainers and 42 defendants
on probation detainers. Through early June, 1981, 62 defendants had been detained
pending parcle warrants and 9 pending probation revocation hearings. This volume
reflects what can be expected to be a continuing emphasis on the parole and proba-
tion detainers to ensure the repeat offender’s presence at trial and to minimize the
risk of additional offenses.

Our experience with pretrial detention over the years leads us to have confidence
in our ability to meet the extraordinarily difficult problem of the recidivist and the
defendant who commits an offense while on pretrial release. Used carefully and
with due regard for the interest of one charged with crime to be incarcerated only
on a finding of guilt, the statute does not, in any sense, represent an undue infringe-
ment on the rights of criminal defendants. Rather, it represents an appropriate bal-
ancing of the defendant’s interests with those of the community. Section 1322 of the
D.C. Code reflects a legislative mandate to deal not with broad classes of defendants

" and presumptions of danger but, rather, with individualized judgments based on

proven current and past criminal conduct. These judgments, taken together with

the heavy burden the government must bear in establishing the commission of the

charged offense and the provision for expedited trial, seem to us clearly to justify

Ehe sgec@al treatment of the limited class of defendants who fall within the statute's
oundaries.

Mr. KasteNMEIER. Thank you very much, Mr. Ruff, for that brief
but very useful and enlightening description of your experience in
the District of Columbia.

There are a number of things I suppose I should know, but if I
ever did know them I guess I have forgotten. For example, if you
have someone detained 30 days and subsequently let’s say they are
sentenced for 90 days, does the period of detention count
toward——

Mr. Rurr. Yes, it does, it counts toward that sentence. But gener-
ally, of course, if we have detained somebody under the pretrial de-
tention statute they will be sentenced ultimately for much longer
than 90 days, so that 30 or 60 days may not be very heartening to
them in terms of whatever break it gives to them on their ultimate
sentence.
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Mr. KasTeNMEIER. Would you expand a bit on the use of the 5-
day-hold on probation and parole violators. Are these people whom
you are charging with an offense also therefore in violation—prima
facie in violation of parole or probation?

Mr. Rurr. That is exactly correct. Let me give you an example.

An individual who has been convicted of a serious offense and
sentenced to Lorton is released on parole by the D.C. Parole Board.
While on parole, that individual is arrested committing a burglary.
We would then notify the D.C. Board of Parole that the individual
has committed a serious offense, burglary of a home, and ask the
Board to issue its warrant on the ground that there is inherent in
any grant of parole a requirement that one not engage in criminal
activity.

The Board would issue its warrant and thus the person, the de-
fendant, would be held not on the basis of the burglary charge but
on the basis that he was presumptively a parole violator. He would
have the right, of course, to ask the Board of Parole to conduct a
parole revocation hearing. But it has been our experience that
most defendants are content not to press that issue before the
Board of Parole and prefer simply to await disposition of the un-
derlying offense.

So we have a substantial number of individuals who fall iixto this
category and who remain in detention pending trial on the under-
lying offense, that is the burglary, without the issue of pretrial re-
lease by bail or third party custody or without the issue of preven-
tive detention having to be raised.

Mr. KASTENMEIER. You say they are held for 5 days?

Mr. Rurr. They are held for 5 days pending the issuance of the
warrant by the Parole Board. They issue the warrant. Thereafter
the individual is held on the parole warrant, not by order of the
court.

Mr. KAsTENMEIER. And without a determination made as to revo-
cation or the underlying charge?

Mr. Rurr. That is correct. Of course the defendant has the right
to %iess for formal revocation but by and large they do not use that
rignt.

Mr. KasteNMEIER. With respect to the question of flight, the risk
of flight, you operate in two jurisdictions, and of course those are
relevant.

Is there any distinction between the U.S. District and the Dis-
trict of Columbia with respect to the determination of what consti-
tutes a risk of flight, how a bail might be set or might not be set?

Mr. Rurr. On that narrow issue, I think our experience is basi-
cally comparable in the two jurisdictions. I had some statistics run
on our superior court experience and during 1980, for example,
about 65 to 70 percent of all defendants who came to superior court
were released either on their personal recognizance or some form
of third party custody or other nonfinancial condition. Another 15
to 20 percent were dealt with by money bond, bail of some form,
and then a variety of other alternatives were scattered among the
remaining percentage,

The District of Columbia is a very stable community and we
have an excellent pretrial services agency here which does a very
rapid inquiry into the defendant’s community roots and back-
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ground; frequently our defendants do have community roots and
have had for some time. That is true whether we are talking about
district court or superior court. Thus there tends to be a compara-
ble response.

One area in which—and this has been discussed a bit earlier this
morning—the one area in which the district court has problems
dealing with the risk of flight is in the narcotics area.

We do not have the kind of large-scale international narcotics
trafficker that you have in Miami, for example, in the District of
Columbia, but we do have a number of major narcotics dealers who
therefore have the financial resources to find other places to live
and also have the financial resources to make high money bonds if
they are set. We do have some experience with the narcotics de-
fendant who has a money bond set who pays it in and goes off and
is never seen again.

I wouldn’t think, though, that our experience in the U.S. district
court is comparable to that of most other large urban areas be-
cause we really are a fairly well-defined and stable community
here. I think from my broader experience in the Department of
Justice that coping with that rich defendant, usually the one who
is a narcotics dealer if he is making substantial sums of money, is
perhaps the most difficult bail question that the U.S. district court
in any district has to confront.

Mr. KASTENMEIER. Assuming they do not pose, at least within the
meaning of the term, “a danger to the community.” In those cases
do you find yourself recommending detention without bond?

Mr. Rurr. There is a special problem in the District of Columbia
which bears on that.

Until the new Uniform Controlled Substances Act which has
been passed by the city council becomes effective, we do not have
in the superior court a really useful narcotics statute. For example,
first offender sales of heroin in the District of Columbia, no matter
how large the amount, are misdemeanors under the District of Co-
lumbia law until such time as the new law takes effect, which, de-
pending on what the Congress does over the next few days, will
either be next Wednesday or the middle of September.

Therefore, almost all our major narcotics cases are tried in U.S.
District Court where we do not have the advantage of the preven-
tive detention statute. Thus I do not have any personal experience
to give you on whether indeed preventive detention would make a
subslt;ntial impact on the narcotics problem. I like to think it
would.

I like to think that a narcotics offender is a danger to the com-
munity, especially the heavy trafficker, by definition, and if there
were a Federal preventive detention law available, we would use it.

Mr. KAsTENMEIER. I take it that preventive detention mez) s de-
tention because the subject is a danger to the community.

Mr. Rurr. That is correct.

Mr. KAsTENMEIER. And not because of the likelihood of flight?

Mr. Rurr. That is right, it is a code word for the dangerousness
side of the statute rather than the likelihood of flight.

Mr. KasTENMEIER. What relationship is there between the speedy
trial act and the need or the resort to preventive detention? What
is the interaction between these two issues?
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Mr. Rurr. In the superior court we do not have a formal speedy
trial act. There are judically imposed constraints on us to bring
cases to trial as rapidly as possible. But in the superior court, a
large urban street crime jurisdiction, you are talking about cases
that typically will come to trial 6, 8, 10, 12 months after indict-
ment; whereas of course in district court we are constrained by the
70-day-after-indictment limits of the Speedy Trial Act. '

Since our preventive detention statute requires trial within 60
days, if you transpose that into the U.S. District Court, I would see
it having very little impact on what are already the existing rules
under the Speedy Trial Act. o

I might say, though, that those limits, the 60-day-trial limit, do
pose serious manpower problems for us. One of the reasons we
have not made greater use of the preventive detention statute is
that it takes so much in the way of police resources, prosecutorial
resources and judicial calendaring resources to cope with that 60-
day-expedited-trial requirement, that if we were to bring very
many more we would begin to overload the judicial system in supe-
rior court.

Mr. KasteNMEIER. We heard Congressman Hughes discuss his
bill. It provides for a hearing in which the defendant is brought in
and the prosecutor addresses the question of risk of flight. Then,
having exhausted that question, if a bond is set for the defendant
and the U.S. Attorney feels that the subject is a danger to the com-
munity, he pursues the question of dangerousness and seeks pre-
ventive detention.

Is that more or less how you work under the D.C. Code?

Mr. Rurr. No, it is not.

I must admit, without having had an opportunity to study Con-
gressman Hughes bill, I find that requirement troubling because in
the real world what happens is that we make a determination vir-
tually on the day of arrest or the next day at the latest that a par-
ticular individual, given the crime he has committed and his back-
ground, is a fit subject for preventive detention.

We come to the court when that defendant makes his first ap-
pearance, saying, “Your Honor, the Government intends to move
for preventive detention in this case.” The problem I see posed by
going through the flight hearing and the setting of some condition
of release before moving to the dangerousness issue is, candidly,
one of logistics. I would have to think this through a bit more and
give you my thoughts on it.

For example, I think Mr. Butler suggested this earlier: If you
have a defendant, let's take a large-scale narcotics dealer, who is a
risk of flight and for whom a $1,000,000 bond is set, and he lan-
guishes in jail for 30 days or 45 days and all of a sudden he comes
up with the money, he could be gone before we ever learned about
it and took action under the preventive detention provisions of the
statute.

Yet it would seem, to us at any rate, a duplication of effort to go
through the hearing with respect to roots in the community, likeli-
hood of flight, and then have to go through on the same day, even
if a $1,000,009 bond were going to be set on the flight issue, the
Government’s burden of proof (substantial probability) with all the
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I yield to the gentleman from Virginia, Mr. Butler.

Mr. BurLer. All right. Thank you.

I am not clear; is section 1322(e) limited to the 5-day hold? Is that
limited to the District of Columbia?

Mr. Rurr. It is limited to the District of Columbia. That is part of
the District of Columbia Code, and is not contained in the Bail

Reform Act.
Mr. BuTLER. Is it your recommendation that we make that appli-

cable to other districts?

Mr. Rurr. It clearly would be. I think it is an extraordinarily val-
uable tool and does not infringe in the same fashion that the pre-
ventive detention statute does on that inherent right to liberty
pending trial.

Mr. ButrLer. Thank you.
Now, the bill before us requires or suggests that if the judicial

officer determines by clear and convincing evidence that such
danger—is that the same standard you have?
Mr. RurFr. In essence it is; yes.

Mr. BurLeEr. How do you express it?
Mr. Rurr. The statute is unclear with respect tc the standard of

proof on the generalized question of dangerousness. Candidly, it
might have been more clearly drafted. But, by judicial interpreta-
tion, essentially the ‘“clear and convincing” standard is the one
that applies for all issues other than the substantial probability
that he committed the offense that is particularly at issue in that
case.

Mr. ButrLER. I am not clear. On your practice in the District with
reference to a hearing on flight and the hearing on danger, are
your practices the same thing that are in the statute?

Mr. Rurr. No. Basically we would reverse it. We would make a
determination, let's say, when we first saw the list of people who
had been arrested the night before, that a particular individual
was a proper subject for an application for preventive detention.
We would go before the court saying we intend to ask for preven-
tive detention and would have a hearing on that. If the court
denied preventive detention, then we would say to the court, “Your
Honor, in addition to this there is a risk of flight,” and we would
ask the court to address, even if you are not going to detain him,
the prospect of flight by setting money bond or other conditions.

So, we reverse the process that I think Congressman Hughes
would have us follow in his bill.

Mr. BurLer. That is what your statute says,

Mr. Rurr. That is our practice. There is no mandate in the stat-
ute,
Candidly, I have to tell you, in the normal manner of handling
cases in any large urban court, I think our practice is the only fea-
sible one.

Mr. ButLER, I note the practical consideration there. I think the
constiltutional problems Mr. Hughes has with that, we have dis-
cussed.

Do you expect, now that you have the judicial blessing, do you
expect to use this procedure more often?

Mr, Rurr. As I indicated, I have already begun, even before Ed-
wards came down, as a matter of fact, to increase the use. I think
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we have had enough experience with the statute to recognize those
cases which appropriately would fall within its boundaries. We will
never be able to get up to the point of any large number of preven-
tive detention cases simply because of the practical problems I dis-
cussed earlier, the difficulties of staffing on our part and on the
court’s part, this 60-day expedited trial requirement. That will
always be a limitation on us. Plus the fact you will find that many
of the people who might otherwise fall into the preventive deten-
tion statute are recidivists on probation or parole and therefore we
have the alternative of the 5-day hold and the probation and parole
getalner which we find much easier to use and much more effec-
ive.

Mr. KasteNMEIER. Would you yield?

I do not understand why seeking preventive detention is a staff-
ing problem.

Mr. RuFr. It is in two respects.

First of all, we have a maximum of 3 calendar days to prepare
for the hearing, and thus have to devote virtually the full time of
an assistant U.S. attorney and police personnel to investigating the
underlying case so that we can meet our substantial probability
burden, and to investigate the background of the individual and be
prepared to make representations about past conduct.

Then we have to indict, which takes a substantial amount of
manpower, and go to trial within 60 days. So it is not simply a
matter of spreading the burden out, but virtually going full time
with a particular assistant. Then the court has to find trial time on
its calendar to be able to deal with the 60-day limitation.

Mr. KasTeNMEIER, Thank you.

Mr. BUTLER. Now, is the expedited trial essential—is it your view
that the expedited trial is essential to this legislation?

Mr. Rurr. I think there is no question that it is one of the princi-
pal,facfcors that you have to weigh in the balancing of the defend-
ant’s right to liberty against the community interest. Whether 60
days is a magic number or not, I think can be easily debated.
Indeed, we have suggested to the District of Columbia Council that
90 days would still be within the constitutional bounds but might
ease some of our burden. But that is not the same problem faced by
a U.S. attorney in other districts where he only has 70 days to go
to trial under the Speedy Trial Act anyway, so the 60-day limita-

tion on preventive detention probably wouldn’t make that much
difference to him.

Mr. BurLer. Thank you.

I yield back the balance of my time.

Mr. KasTeNMEIER. The gentleman from Illinois.

Mr. Ramssack. Thank you, Mr. Chairman.

I want to welcome you to our subcommittee.

I remember after serving on the District of Columbia Committee
that we discovered—and this goes back several years ago—that
there really was a very high rate of recidivism, and that apparent-
ly a rather large percentage of the felony offenses being committed
in the District were being committed by recidivists.

Do you recall that situation?

_ Mr. Rurr. It is undoubtedly the case, I think not only here, but
in most urban areas; yes.
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Mr. RaiLsBack. And that was before the inauguration of the
career criminal program.

You know, I have been very curious, without being directly in-
volved in any of the legislative committees that have had to do
with the career criminal program, but I have been very interested
in how successful it has been. I guess—I would like very much to
ask you, and I realize this isn’t directly related to bail reform al-
though I do see you do assign the career criminal prosecutors to
actually make that determination.

Mr. Rurr. That is right.

Mr. RaiLssack. How has the career criminal program been work-
ing as far as the District of Columbia, and have you been able to
cut into that very high rate of recidivism?

Mr. Rurr. Well, I wish I could say that we have been successful
when measured by the reduction in recidivism in the District of Co-
lumbia. I can’t say that. I think we have been successful in this
sense: We have taken major offenders, taken them rapidly off the
street, tried them, had a very high rate of conviction, and they
have received long sentences. In that sense, I think we have been
successful.

In the sense of reducing recidivism, unhappily not. I think itisa
matter of resources, it is a matter of the nature of the crime prob-
lem in our city as well as any other major urban area. We still see,
for example, the last time I looked at the statistics, something in
the nature of 25 percent of all felony arrestees on pretrial release
for another major offense.

Now, that is a very disturbing statistic. But I think, although we
can come at it from our end of the system, that is trying to deal
rapidly and effectively with them. I think the other issues before
this Judiciary Committee as a whole, the issue of pretrial services
and available alternatives, are really the key to dealing with the
problem.

For example, in the District of Columbia we have, and I think
everyone would agree, wholly inadequate third party custody re-
sources. So that, other than money bond, incarceration pending
trial, or scme form of looser release condition, we don’t have that
middle ground alternative so that we can keep people off the
streets under some control. It is in the statute; unhappily enough, I
do not think we have the resources to use it.

I would like to do more of that, together with more done on our
part, keeping the recidivist, once he is arrested. I think we can
nlllake some progress. But I have no optimistic prediction for you on
that.

Mr. RaILSBACK. So, even though your pretrial detention has not
really been employed that often, your testimony is that you believe
it has been a help and that you would recommend its use in other
jurisdictions?

Mr. Rurr. Yes. It is a help in the very special case. There is
someone who comes through the system who screams out for pre-
trial incarceration and we need a tool to do that. That doesn’t
mean we are going to use it 100 times a year; we may only use it
50 times a year, up to our maximum potential, but we need it for
that special case. Indeed, I think it is noteworthy in this discussion
that, even in the U.S, district court, here and elsewhere, there are
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cases in which we will ask the court and the court will grant our
request, to hold an individual without bail on the ground that
there is no combination of conditions which will guarantee his
reappearance.

For example, Mr. Hinckley was held pending his commitment for
mental examination without bail on the ground that there was no
condition which would guarantee his reappearance. It is an unusu-
al case. But even now, there is this inherent judicial authority in
the U.S. district court to act in the special case, and I think it
would be useful if the Congress gave that statutary blessing.
~ Mr. RAILSBACK. I am curious how many drug traffickers have
jumped bail.

Mr. Rurr. I do not have the national statistics. I can tell you,
from my own experience in the Department, that in the areas of
sputhern California, Texas, and Florida, where our major interna-
tional drug problem exists, as well as in New York, it doesn’t take
very many to jump bail to be a major problem.

Mr. RamsBack. I really meant in the District.

Mr. Rurr. We do not have that problem here in the District of
Columbia.

Mr. RaiLsBack. Really? Why is that?

Mr. Rurr. First of all, we do not have the major international
trafficker, the person who does a multimillion-dollar importing
bqsmess. We have a very different pattern of trafficking in the Dis-
t1_~.1ct because we are not a port and we don’t have an airport in our
city. We get major dealers, people we try to put in jail, but not the
person who is running down to South America to bring huge quan-
tities of narcotics.

Also, this ig a stable community. Our criminals tend to have
some community roots. Although we do have fugitives in the nar-
cotics area, because they know they are facing serious problems, it
is by no means the kind of problem that exists in other areas of the
country.

Mr. RaiLsBack. Thank you very much. I think your testimony
has been very helpful.

Mr. Rurr. Thank you, Congressman.

Mr. KASTEI:JM‘EIER. I just have two more questions.

What predictive devices do the judges and prosecutors use in the
District of Columbia? The defendant’s prior criminal record? What
other predictive devices are relied upon to try to determine to what
extent the individual may be a danger?

Mr. Rurr. Almost entirely past record; either adult criminal
recgrd h?re in the District and elsewhere throughout the country,
or juvenile record. Unhappily enough, and it was true in the case
of Mr. Edwards, many of our most serious and violent offenders are
in the 18 to 22 age group who come to us with extensive juvenile
backgrounds and whose first adult appearance may be with a seri-
ous crime of violence which, when we look back against that juve-
nile hlstpry, merits preventive detention. So we either use the
adult criminal record for someone who has been through the
system many times in an adult court or we go to the juvenile back-
ground for the young offender,
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Mr. KasteNMEIER. We have of course dealt with parole and the
U.IS. Parole Commission, and prediction is always extremely diffi-
cult.

Mr. Rurr. It is.

Mr. KasTeNMEIER. And the notorious case undoes probably a
great deal of fairly competent prediction over a period of time.

One is reminded of the case of the newly-found author of the
prison papers who, through Norman Mailer and other friends, got
out of prison only to get involved in a homicide almost overnight.

Mr. Rurr. I do not think any of us is confident about our ability
to predict, which is why, as Congressman Butler suggasted, it is im-
portant for us to focus on that speedy trial, and I think it is impor-
tant to look back and see that indeed our conviction record has
been 100 percent with preventive detainees.

Mr. KASTENMEIER. Let me ask you this question, and I do not
know how the answer falls.

In your judgment you were quite careful to give us cases from
1976 to 1980. You indicated that you had moved for pretrial deten-
tion in 73 cases and the courts approved 60.

Mr. Rurr. Yes.

Mr. KastenMEIER. The question which you didn’t answer, but
about which there is some curiosity, what about the 13 cases? Did
those people not having been detained, commit crimes pending
their trials?

Mr. Rurr. I do not have the answer to that but I think I can find
out for the committee. If you like I will report back to you on that.

Mr. KASTENMEIER. I am obviously not trying to embarrass
anyone.

Mr. Rurr. No.

Mr. KASTENMEIER. But it is one of the few differentials or dis-
criminating aspects we can find. Maybe it pits the court’s judgment
against the prosecutor’s judgment, but there are 18 cases where
your office and the courts differed. I would be curious to know how
those 13 cases look.

Mr. Rurr. My guess would be, and I will give you more explicit
statistics on this, that some of them were thereafter held on money
bond, some we may have dismissed the charges against because in
fact it turned out we had the wrong person or were otherwise
unable to go to trial, and some I suspect simply went out in the
community and were tried in due course without ever having com-
mitted another offense. But I will be glad to report to the commit-
tee on that.

Mr. KastenMEIER. Thank you, ‘

Now my last comment is this—the Justice Department is still
formulating its position on this legislation. I know you are not free
to give us an official departmental view on the bills. But do you
have any personal advice for us based on your own very impressive
record as a Federal prosecutor in approaching this subject.

Mr. Rurr. Congressman, I believe, as I indicated in responding to
Congressman Railsback, that it is important to have the flexibility,
to have the tool for use in the very limited number of cases in
which it is likely to be needed. On the Federal side, those cases are
going to be even more limited than they are on our side of the
street, because the U.S, Attorney doesn’t deal with the recidivist,
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with the violent criminal as much as I do in my local prosecutor
capacity.

I think it will be the narcotics defendant as well as perhaps a
very limited group of violent criminals who happen to violate a
Federal law and get caught up in the Federal system. We ought to
have the flexibility to deal with them, however.

I think the only suggestion I would make is that it is possible to
draft, witness the District of Columbia experience, a constitutional
bill which balances the rights of the community and the individual.
Congress ought to address that. There is some discussion I know
about the abclishment of money bail and I would view that as a
serious mistake; that too provides a great deal of flexibility in the
system. It permits, indeed, many people to be released for whom
otherwise one could not find adequate protections to guarantee
their appearance.

So that I think money bond, the range of conditions that is pro-
vided in the Bail Reform Act, and a limited, carefully drawn pre-
ventive detention statutes, really would drastically imorove the
ability of the U.S. attorneys around the country to cope with these
problems.

Mr. KasteNMEIER. Thank you very, very much. Your testimony
was very helpful indeed.

Mr. Rurr. Thank you. I appreciate your having me.

Mr. KASTENMEIER. I note Mr. Hughes is here and perhaps our
colleague can come back for just a moment. There are one or two
1c;uestions that I had and I appreciate his returning. I know he was

usy.

With respect to the way you have designed the bill, I do not
know whether you are responding to constitutional issues ad-
dressed or not addressed in the United States v. Edwards opinion,
but the question remains why your hearing was designed in the
way it was to approach the flight question first, and whether you
think that in other respects that due process, notwithstanding the
fact this is not a full-blown trial, that sufficient due process is in
fact afforded by your bill?

Mr. HucHes. It is a combination of trying to address some consti-
tutional issues and also trying to prevent some of the abuses that
are suggested by the way the District of Columbia Act has been im-
plemented.

I heard many parts of the excellent presentation of the U.S. at-
torney for the District of Columbia. He wants, as I understand his
testimony, to think more about the process; that would require a
judge first to dispose of the flight risk issue before moving onto pre-
ventive detention.

I hope that the U.S. attorney does give that some additional
thought, because we have given a lot of thought to it and we think
that, first of all, the flight risk issue should be addressed first be-
cause it is often an easier issue to address. If in fact the U.S. attor-
ney concedes that the defendant is not a flight risk, then you move
right on to preventive detention. If in fact there is some question
about the defendant’s flight risk, it seems to me that it would be
less burdensome on the part of the U.S, attorney to move on that.

First of all, you don’t have the time restrictions that you have
with preventive detention. Under the D.C. Code, the Government
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must try the case within 60 days. Even though we have incorporat-
ed the 60-day provision in our bill, I have some misgivings about
whether that is sufficient time—whether or not the tool will be
used by very busy U.S. attorneys’ offices.

We believe that there are situations where flight risk is used as a
way of avoiding the issue of whether or not the defendant presents
a danger to the community. We require this two-step process so
that we can minimize the use of flight risk for other than thos: sit-
uations where a defendant is indeed a flight risk. These are the
reasons why we have drafted the bill as we have.

Once the U.S. attorney looks at the bill somewhat and gives it
some additional thought, I am hopeful that he will see that that
approach will minimize the use of flight risk as a reason for detain-
ing when in fact it is really a danger to the community, which re-
quires a little different standard.

Mr. KasTteNMEIER. In the hypothetical case where we have a
rather poor risk in terms of flight, and also a case can be made
that the individual is dangerous, we will say in a narcotics situa-
tion—it may or may not be—what might the U.S. attorney do? Try
to ask that the individual be held—that no sum of bail money
would be a reasonable amount?

Mr. HugHss. It is presently within the court’s province to decide
that none of the conditions that are available to the court will
insure that the defendant, first of all, will be present. Then the
court should move on to the question of danger to the community.
If in fact the defendant falls into both categories, obviously the
U.S. attorney is going to seek detention on both grounds.

Mr. KASTENMEIER. On both grounds?

Mr. HuGHES. Both that the defendant is a flight risk and danger
to the community; there is no reason why the U.S. attorney can’t
seek detention on both grounds.

Mr. KasTeNMEIER. But if he could make a case——

Mr. Hugsgs. Of course if he decides to detain him as a flight
risk, the court would never get to the second part. That is why I
believe it makes sense to resolve the flight risk issue first. Once
that is resolved against the defendant in an adversary hearing,
then the rest of it is moot if he is a flight risk.

If he is not a flight risk but allegedly presents a danger to the
community, then the prosecution must move ahead with clear and
convincing proof that the defendant presents a menace to the com-
munity.

Mr. KAsTENMEIER. If you avoid the second case you wouldn’t run
into all the problems that Mr. Ruff--notwithstanding the fact he
doesn’t like that particular way to proceed—all the problems he de-
scribed when opting for preventive detention as a danger. In that
case the resources that must be committed, he says, to determine
even how many of these cases they can possibly pursue.

Mr. HucgHss. That is why I do not understand that particular ar-
gument, because if in fact I could make a case that the defendant
is a flight risk, I certainly would not want to get into the elaborate
hearing; to bind myself to the 3-day rule that they have; they have
to prepare their case for preventive detention in 3 days in the Dis-
trict, they have to try the case within 60 days, they have to put in
more of their case during the prevention detention hearing, if the
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defendant is a danger to the community, than if the defendant is a
flight risk and it would seem to me that I would prefer our proce-
dures as a practical matter.

I think what the U.S. attorney indicated was that he wanted to
think about that a little more; that his inclination would ke to go
right into a hearing on pretrial detention. I think that the argu-
ments for not proceeding that way are just the opposite; that is
why I think you have to dispose of the flight risk issue first.

I'also would agree—I know it is perhaps not before this subcom-
mittee right now—that it is very important to retain monetary bail
as one of the options available to a court in trying to guarantee a
defendant’s presence, and also to make sure that we do have a full
range of approaches that a court can take in dealing with a defend-
ant.

Mr. KasTeENMEIER. What do you say to people who suggest we
shouldn’t go to preventive detention, we should perfect increasing
resort to speedy trial and to upgrade pretrial service agencies such
as you have attempted to do in your bill, that this, in and of itself,
might obviate the necessity for preventive detention?

Mr. Hucass. In my judgment it is important to do all of those
things, it is important to extend the pretrial services experience to
the other district courts. It has been very successful. That is going
to provide us with additional tools, to enable the courts to learn
more about a defendant early on in the criminal justice process. It
is going to provide supervision, helpful not just during the time
that the defendant is out on bail but also to the court in determin-
ing whether he is a good risk for probation if the defendant is con-
victed.

It is going to minimize the incidence of rearrest. In effect, that
program is important, just as speedy trial is important. It is impor-
tant for us to move matters along. But there are those situations
where a defendant may not present a risk of flight, but does
present a risk to the community, and moving up the trial date may
not alleviate that risk. We just can’t accelerate these cases to the
poil?t where we can dispose of them overnight to minimize that
risk.

Many of the continuances are requested by the defendant to be
able to secure counsel and prepare for the defense. If the defendant
is a menace to the community, we should be able to address that
problem and, under existing law, we do not have that authority.

Mr. KasTeNMEIER. That problem cannot be addressed by upgrad-
ing pretrial——

Mr. HucHgs. There is no way that, by accelerating the trial of
cases or through pretrial services, we can reduce that entirely.
That is why we are before this subcommittee. We tried to deal with
that issue when we took up pretrial services. As the chairman well
knows, having sat on that subcommittee when we marked up the
pretrial services bill, we do provide that the pretrial service officer
must report to the court any circumstances which would suggest a
danger to the community. But we have not provided the judge with
;he tools to deal with that, once that information is conveyed to

im.

Mr. KastenMEIER. The last question I have goes to narcotics
cases.
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I think for the record we will assume, for example, the very diffi-
cult case perhaps typical of Florida and other jurisdictions that do
not necessarily involve a danger to the community; we will assume
for the purpose of argument they are not essentially. They may be
very large narcotics dealers but they don’t actually personally in-
volve in the narrow sense a danger to the community.

On the other hand, risk of flight iz very, very, very high indeed,
ﬁrobably as high a risk of flight as any type of case we commonly

ave.

As T understand it, if the judges today could cope with the prob-
lem that they can do so within the scope of present law, that they
can set a bail or make a determination which would effectively
deal with it. It appears very often they have underjudged, as you
have pointed out, the capacity of the defendant to forfeit bail and
to jump bail. The question I am asking: In that situation isn’t
present law adequate to deal with that?

Mr. Hucuges. In my judgment it is. If a judge determines that
there are no conditions that can be imposed that will insure the
defendant’s presence before the court, then the defendant ought to
Be ixﬁcagrcerated. The judge has the authority under existing law to

o that.

Now I can conceive of situations such as we read about, obvious-
ly, where you have an alien who has a reputatici: for being a king-
pin, for trafficking in narcotics, who is arrested in this country in
connection with an extensive criminal organization; it seems to me
that that defendant is an obvious poor risk and to try to out-guess
him, to try to figure out what bail is going to insure his presence, is
just an exercise in futility. Where you are dealing with that kind of
an individual, it seems to me we can’t be assured that no condi-
tions are going to insure his presence. He ought to be incarcerated
until trial.

My bill would deal with that individual who may have other con-
tacts in this country but whose pattern in trafficking in narcotics
would suggest that he is a danger to the community. That individu-
al, even though he has ties to the community, can be incarcerated
under the pretrial detention provision in this bill once the court
m?kes the finding that he indeed presents a danger to the commu-
nity.

So you are dealing with two different situations; the alien arrest-
ed in this country who has no ties to the community, who is obvi-
ously a high roller in drugs, trafficking—a class 1 type of perpetra-
tor; that individual can be dealt with under the existing law. If the
judge is not assured that he is going to be present when requested,
then the judge can incarcerate him.

The other type of drug trafficker—who presents a menace to the
community, but may have some ties to the community so that he is
not a flight risk, is dealt with in the bill I have presented.

Mr. KasTENMEIER. Well, on behalf of the subcommittee I want to
congratulate you for your bill and for your work on the subject and
for the interest and certainly for the help to this subcommittee. We
hope we can work together in advancing something that will solve
whatever it is that is perceived to be the problems to which you
have testified here.
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Mr. Hucugs. Thank you. I want to congratulate you and the sub-
committee for moving ahead expeditiously.

Mr. KASTENMEIER. The subcommittee stands adjourned.

[Whereupon, at 12:20 p.m., the subcommittee adjourned.]

I

BAIL REFORM ACT—1981-82

THURSDAY, JULY 30, 198i

HoUSE OF REPRESENTATIVES,
SuBcOMMITTEE ON CouURTs, CIVIL LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:25 a.m., in room
2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier and Sawyer.

Also present: Timothy A. Boggs, professional staff member;
Joseph V. Wolfe, associate counsel; and Audrey K. Marcus, clerk.

Mr. KasTENMEIER. The committee will come to order.

This morning on our second day of hearings on the Bail Reform
Act and H.R. 3006 and H.R. 4264, the bills which deal directly with
bail reform, we are very pleased to have as our witnesses first a
very distinguished panel of judges and others who, through the pro-
bation service and otherwise, are in a unusual position to judge
such prcposals. They are the Honorable Gerald Tjoflat, who is a
judge of the U.S. Court of Appeals for the fifth circuit. Judge Tjo-
flat has been a witness before this subcommittee before and we
have had occasion to work with him at various conferences.

We are very pleased to greet Judge Alexander Harvey of the
U.S. District Court for Maryland, who is Chairman of the Criminal
Law Committee of the United States Judicial Conference.

Also part of our panel, Mr. Guy Willetts, Chief of the Pretrial
Services Branch, Probation Division, Administrative Office of U.S.
Courts, and Mr. William A. Cohan, Jr., Chief of the Division of Pro-
bation, Administrative Office of the U.S. Courts.

So in behalf of the subcommittee, let me say we are very pleased
to have you here this morning and to hear from you on this impor-
tant subject.

Judge Tjoflat,

TESTIMONY OF HON. GERALD TJOFLAT, JUDGE, U.S. COURT OF
APPEALS FOR THE FIFTH CIRCUIT; HON. ALEXANDER HARVEY,
U.S. DISTRICT COURT OF MARYLAND, CHAIRMAN, CRIMINAL
LAW COMMITTEE OF THE U.S. JUDICIAL CONFERENCE; GUY
WILLETTS, CHIEF, PRETRIAL SERVICES BRANCH, PROBATION
DIVISION; AND WILLIAM A. COHAN, JR., CHIEF, DIVISION OF
PROBATION, ADMINISTRATIVE OFFICE OF U.S. COURTS

Judge TaorraT. Thank you, sir.
(17
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Mr. Chairman, I have submitted a written statement to t
Ir'r;:tc:;fg and would be grateful if it could be received as par?%fc ?;ﬁle

Mr. KasTENMEIER. Without objection your 11l-page stat
gether with its appendices, will be acce%ted ancli) riade pzﬁeg%ﬁ,t%oe
reE:Iordd anrlc% you ma%rfci)ntinue as you wish.

udge TJOFLAT. might, T will i i

steit%'nent attempts to estagblish. summarize briefly what that

ave traced the history of bail reform in the Fed

system cuhmnating in the adoption of the Bail Reform Agﬁ)lf 309%1(?

I have then indicated that the act failed to provide for the gath:
fglgia%fl éntfﬁrrr;aglon abo.ui;l .achsed persons awaiting trial, in order

e judge or judicia i i k '
forﬁlled o fhe g'isign. J officer setting bail to make an in-
e Congress has observed, in legislative history relati

Speedy Trial Act of 1974, that under the Bail Rebgorma?:é% th(l)dgég
either detained defendants in violation of the spirit of the act or
guessed at the defendant’s likelihood of flight, anticipating a fail-
ure to remain within the jurisdiction of the court, because they did
not have sufficient information to make informed bail decisions

This congressional observation led to the enactment of title II of
the Speed_y Trial Act of 1974, in which Congress directed that pre-
trial services agencies be established in 10 Federal districts on an
experimental, or pilot, basis in order to remedy the deficiency pre-
viously existing—the failure of the system to provide judges with
sufficient information to make informed bail decisions.

The purpose of the bretrial services agencies in these 10 districts
was to gather.mformgzmon relating to the defendant and the of-
fense with which he is charged, in order to permit the judge to
make an 1nfor;med bail decision, and then to monitor and supervise
the defendant’s performance under the conditions of bail.

. The Congress in title II directed the Director of the Administra-
tive Office of the U.S. Courts to report to the Congress on the expe-
rience in these 10 pilot districts; Congress wanted to know whether
there was a decrease.mth the pretrial services agencies’ operation
1N unnecessary pretrial detention. Congress also wanted to know
whether or not crime on bail, committed by those released and the
incidence of failure to appear for court appearances, were reduced

1

ams %e;e%eséglg :ifi' 'the supervision and monitoring of the defendants ad-
he director’s report, filed a coupl
: , fi ple of years ago, after roughl
%éﬁzd}fealjs of experience with the pretrial services igencies in tges)e,
; 1s;:r1cts, indicated that judges, prosecutors, defense attorneys
?}1;1 all others involved in the pretrial services function thought’
at pretrial services improved the quality of justice in the bail
sgzcecishlseztatlstgcgl 1nd1catecz1 that the incidences of failure to appear
1me on bail were reduced about 50 ' |
legl"s}?d B{lder the Bail Reform Act, herent among those re.
e Director suggested to Congress that pretrial services be im-
p:emented on a nationwide basis. The Judicial Conference o? glne
U.rl)\fIted tSttates e?d.oxésed the Director’s position, '
y statement indicates that two of the great concerns of -
gress, that is the propensity of offenders to commit crime whileC gg_
mitted to bail and the incidence of their failure to appear for court
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appearances, can be reduced even further if the pretrial services
function is spread so that it is system-wide. Crime on bail can prob-
ably be reduced—that is my judgment—if judicial officers can take
into account the danger of the accused to other persons or the com-
munity in considering what conditions to impose on bail.

The statement does not address the subject of pretrial detention,
Mr. Chairman, simply because I was not advised of any particular
bill pending before this committee at the time the statement was
drafted, which was last week. I am advised that since that time
H.R. 4264 has been introduced. I have read H.R. 4264 and am pre-
pared to answer any questions or make observations regarding the

pretrial detention provisions that bill provides.
Mr. KasTeNMEIER. Fine. Thank you, Judge Tjoflat, for that very

brief discussion.
[The complete statement of Judge Tjoflat follows:]

PREPARED STATEMENT OF GERALD B. TJoFLAT

Mr, Chairman, committee members, I am Gerald B. Tjoflat and have served as
Judge of the United States Court of Appeals for the Fifth Circuit since December
1975 I was a United States District Judge for the Middle District of Florida: from
October 1970 until my appointment to the appellate bench. From June 1968, until
October 1970, I was a Judge of the Circuit Court, Fourth Judicial Circuit of Florida.
Since January of 1977, I have been a member of the Advisory Corrections Council.
(U.S.C. 18 5002) Since January 19783, I have been a member of the Judicial Confer-
ence Standing Committee on the Administration of the Probation System and was
appointed chairman of that Committee in May 1978, This service on the Council and
the Probation Comrittee has enabled me to become well acquainted with the bail
practices in our criminal justice system,

We are all well aware of the dimension of the current crime problem, My brief
remarks today focus on one aspect of that problem: the crime committed by accused
persons released on bail. The public cries out for protection from those who commit
new crimes while they are on bail awaiting trial,

One solution would seem to be to deny bail altogether to those who have a pro-
pensity to engage in criminal conduct and to hold them in custody until they are
tried and sentenced or discharged.

Putting aside momentarily any legal arguments that might counsel against this
as a wholesale solution, we must consider the resources that would be required to
implement a system-wide pretrial detention program.

The February 9, 1981, edition of Business Week indicated the magnitude of the
monetary cost involved especially in these times of marked austerity at all levels of
government, Business Week reported:

“A jail-building boom, fueled by more than a decade of Federal litigation over
prisoners' rights, is sweeping the country. F. W. Dodge reports that the total value
of contracts awarded annually for the construction, expansion, and renovation of
jails and prisons increased 602 percent during the last 10 years, from $73.9 million
in 1970 to $529 million in 1979. Dodge, the country’s leading building-information
service and a division of McGraw-Hill Information Systems Co., says the aggregate
cost came to $2.3 billion—and that figure does not cover the sums paid to fight the
lawsuits that preceded many of the projects, More than 370 jails are being built or
expanded now, most of them under court order. Given runaway inflation, no one
will guess what the cost will be,"”

Before suggesting a possible solution to the crime-on-bail problem, I think it ap-
propriate to review the history of bail reform.

Historically, the bail process in these United States has centered on money. The
ground rules were, and in many jurisdictions still are, simple—if an accused person
could acquire the necessary co{lateral, usually money, to meet the amount of bail
set by a judicial officer, he went free. If not, he stayed in jail until his case was
closed, Since the 1960's, studies have documented the deficiencies and shortcomings
of translating the risk of flight or danger to the public into dollars and cents.,!

' National Conference on Bail and Criminal Justice, Proceedings and Interim Report, Wash,,
D.CL p. 965; President’s Commission on Law Enforcement and Administration of Justice, Task
Continued
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A legislative effort by the Con imi ‘ ils i
] ongress to eliminate “‘the evils inherent in a
predicated solely on money bail . . .” 2 and provide long overdue reforms culsrr};?xtxea?;3

te_ci in tl}etI,Bail Refo_rm Act of 1966. The stated purpose of the Act is: “‘to revise prac-
nlot(;eanZdal ;;%ytgebggt ;9 a(sismi;a alld ptersgns, regardless of their financial status, shall
nee 3 ined when detention neither serves the ends of justi ’
public interest.” 3 It directs the judicial officer i il i e e
. . setting bail in determ h i
tions under which the accused is released, t i o
: ] , to consider the nature of the ch
against the accused and the weight of the evid i arges, his
nst ! ' ence supporting those ch 5, hi
giﬁg]yu;liet? f?%loyment,. financial Eesources, character, mentalgcondition alia%i:{hhé?
sidence, prior criminal record, previous court a ’ i
stance of flight to avoid prosecution.* The A i e e ey o
¢ ] . \ct requires that the accused be rel
on his personal recognizance or unsecured b e s o
‘ ond unless the judicial offi
reason to believe that those two conditions of i : o haer, has
; release will not reasonab! 3
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! . I : Third party custody, restrict travel i
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\ . ial officer had no means of obtaining the infi i ;
to make informed bail decisions. The pr [ eri € bail became critical
: ) 5. oblem of erime-un-bail b riti
This deficiency in the Bail Reform Iz)x i e Sennte Hancal
1 3 ct was descr :
S})fz?ghTrlag Ptlct o e Bl o cribed in the Senate Report on the
ough there are no statistics on the operation of th i
ugt 3 o statistics e Bail Reform Ac 3
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> 2 rsuant to the Act and all too often when they d
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ants g n make informed decisions as to whether to release defend-
“Judges without sufficient informati ‘s eli
L ation on a defendant’s eligibility for pretri
. 1 i natt ) g e 3 etrial re-
Liﬁziﬁxtg;: rt }:ieetj:tlgsfi}ixét{%if‘e%}ﬁnt ttx}nnl(trml orkguess at the def‘endant'splik({lilliwx;:d
re i ion, en the Court takes the former course, it, in eff
ignores both Federal law and constitution: ire 3 it et
1e:31§§d e constitutional requirements that a defendant be re-
is typical observation of the implem i i
t) smentation of the Bail Reform Act -
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! ascertaining and reporting facts relev ‘ ]
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( r&rguu)x\l Justice Standards and Goals, Corrections, § asl?inir\t‘ogalt)l%?d]lt‘;};%‘ ‘?‘ir-Y,x‘ pmission on
: Béiﬁ %)etm]rn-tl,xh.tlthr(l(()’?(gr(gsxbolnul 2d Session (1966), p 9. L B Pp. MRS
3 : m Act of 1966, Public Law #9-465, sec. 2, (89 § : 216 3.C. 3146
hereinafter referred to as Bail Ref , 5, see. 2, (89 Stat. 214, 216, 18 U.5.C. 3146-8162),
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the experimental pretrial services agencies to enable the judicial officers in the 10
pilot districts to make informed bail decisions, to provide supervision and support
for those defendants released, to monitor their compliance with the conditions of re-
lease and to provide for prompt reporting of violations of those conditions.

In providing these pretrial services, the Congress plainly recognized the concern
for community safety, as well as the risk of flight.

Each of the approximately 40,000 criminal defendants annually entering the fed-
eral judicial system must have a bail hearing before a judicial officer. In the 10
demonstration districts, each defendant is interviewed by a member of the pretrial
services staff concerning the defendant’s family and community ties, financial re-
sources, health, prior criminal record and history of previous court appearances.
Within one to two hours, this and other relevant information about the defendant is
verified and reported to the judicial officer responsible for the bail decision. The ini-
tial bail hearing is then convened. Armed with the verified information about the
defendant the judicial officer is prepared to make an informed decision on release
and to structure individualized and detailed release conditions. the pretrial sevices
program provides personnel to monitor the defendant’s compliance with these condi-
tions and to report immediately any violations of those conditions to the court.

The efficiency of the bail setting process involved in the experimental program in
the 10 districts has resulted in earlier bail decisions and the release of more defend-
ants pending trial. Often the availability of close supervision and monitoring by pre-
trial services officers has resulted in the release of defendants otherwise thought to
present a risk of flight. The greater release rates thus achieved alleviates jail over-
crowding and soaring detention costs—now estimated to average $20 per day.'?

Following passage of the federal Bail Reform Act, a number of states passed simi-
lar statutes. Despite these enactments, however, jails continued to be filled. At
present, literally hundreds of jails are involved in litigation over allegations of over-
crowding and other conditions of pretrial confinement.!!

The United States Marshal s Service has contracts with approximately 750 county
jails for the care, safe-keeping, and subsistence of approximately 5,000 federal de-
tainees daily. Currently, 61 of these jails have been ordered by the federal courts to
improve their conditions of confinement.!? In many cases where local jails have
come under the scrutiny of the courts and unsatisfactory conditions have led to the
removal of federal prisoners, the Marshal’s Service has found it increasingly diffi-
cult to find suitable locations for the confinement of detainees.

Due in part to this jail crisis, over 400 jurisdictions have established pretrial serv-
ices agencies to provide protrial services to their courts. Twenty-five state legisla-
tures and commissions are currently examining their bail laws for the purpose of
streamlining and improving their pretrial release practices.'® Because a number o
nationally based studies and organizations have pointed out the limited societal
value of money bail, specifically compensated sureties (bondsmen), many states have
considered reforms that would curtail the use of bondsmen in the pretrial release
process.

Before moving on to my recommendations, I believe it is important to summarize
what is known about pretrial release and bail practices in the United States today. 1
should state that any references I make to the federal system are supported by data
collected by the Pretrial Services Branch of the Administrative Office of the United
States Courts, and statements made about state and local jurisdictions are support-
ed by data collected by the Pretrial Services Resource Center, which is an LEAA
funded clearinghouse for pretrial services agencies.

1. The vast majority of defendants who are released awaiting disposition of their
case return for all court appearances.

Research demonstrates that over 90 percent of all defendants appear as directed
to court. Those jurisdictions with active pretrial release programs have appearance
rates of 95 percent and over.!* In the federal agencies, the appearance rates in-
creased from 95 to almost 98 percent during the Title II experimental period.

o

10 Recently completed national survey on all contract detention facilities by Evaluation Staff,

U.8. Department of Justice. i
I7 [nterview with D. Allen Henry, Technical Assistance Associate, Pretrial Services Resources
Center, Washington. D.C )

12 January 1981 draft report, Study of the Federal Short-Term Detention Problem in the
Western District of Washington, evaluation gtaff, U.S. Department of Justice, p. 4.

13 Henry interview, supra.

14 See, for exumé)le. ayne Thomas, Bail Reform in America, Berkeley, CA: University of
California Press, 1970, pp. 87-105; Poul Wice, Freedom for Sale, Lexington, Mass.: Lexington
Books, 1974, pp. 66~73; Jeffrey Roth and Paul Wice, Pretrial Release and Misconduct in the Dis-

Continued
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2. The vast majority of defendants who are released are not rearrested.

Research studies indicate that rearrest rates vary between three and four percent
in various local jurisdictions; even where overall rates are high, there are relatively
few arrests for serious or dangerous crimes,!$

The Pretrial Services Branch of the Administrative Office examined its own data
to ascertain the extent of the serious crime on bail problem. Of those defendants
eligible for release, about 90 percent were admitted to bail; of those, 1,377, or 4 per-
cent, committed further crimes while on bail. Of those new crimes, 813, or 2.5 per-
cent were felonies, thus the crime-on-bail problem does not seem to be pronounced
in the 10 experimental districts,

3. Release on recognizance and other nonfinancial forms of release are as effective
as, if not better than, financial methods of release in assuring appearance in court
and minimizing pretrial arrests.

Several studies have shown that defendants released through the efforts of a pre-
trial services agency or on other nonfinancial release conditions have higher court
:gppleaerances rates and lower pretrial arrest rates than those released on money

ail.!

The findings of the Title II experiment confirmed this: As the percentage of non-
ﬁnancéal releases incresed, the percentages of failures to appear and rearrests de-
creased.

4, The establishment of effective pretrial release procedures can bring about re-
ductions in the pretrial detainee population without increasing the rates of rearrest
¢r nonappearance,

The experience of a number of cities leads to the general conclusion that jail pop-
ulations can be reduced without adversely affecting the community.!” Separate
studies in Denver, Rochester, and San Francisco have demonstrated the effective-
ness of release agencies in reducing detained populations without increasing bail
violations.'® The most dramatic example may be seen in the City of Philadelphia,
where in the five years following the creation of a pretrial services agency, the de-
tention population decreased by 28 vercent but bail violations did not increase.!®

While the districts in which the federal pretrial services agencies were instituted
did not experience detention reductions of the magnitude of Philadelphia’s the Title
I elxp‘eriment did reveal that fewer individuals were detained and fewer committed
violations.

trict of Columbia, Washington, D.C: Institute for Law and Social Research, 197 unpublished
draft, pp. II-534, 55 Mary Toborg, Martin Sorin, and Nathan Silver, "The Outcomes of Pretria)
Release; Prehmxna\;}y Findings of the Phase 11 National Evaluation”, Pretrial Services Annual
Journal (vol. II, Washingeon, D.C: Pretrial Services Resource Center, 14979, pp. 150-151; 8.
Andrew Schaffer. Bail and Parole Jumping in Manhattan in 1967, New York, NY: Vera Insti-
tute of Justice, 1970, p. 3; Stevens Clarke, Jean Freeman, and Gary Koch, “The Effectiveness of
Bail Systems: An analysis of Failure to Appear in Court and Rearrest While on Bail”. Chapel
Hill, N.C.: Institute of Government, University of North Carolina, 1976, Table 1. More generally,
see also Michael Kirby, Findings 1, "Recent Research Findings in Pretrial Release, Washington,
D.C.: Pretrial Services Resource Center, 1977 thereinafter cited as Findinds 1; Kirby, FTA, “Fail-
ure to Appear: What Does it Mean? How Can it be Measured?,” Washington, D.C.: Pretrial Serv-
ices Resource Center, 1979 thereinafter cited as FTA). Donald Pryor, Pretrial Issues, “Current
Research: A Review", Washington, D.C.: Pretrial Services Resource Center, 1979

!5 Roth and Wice, supra 1, pp. Il-44-50, 52 tmisdemeanors only); Wice, supra 1, p. 75 AQC
Report, Supra 2, p. 54: Gerald Wheeler and Carol Wheeler, “Two Faces of Bail Reform: An Anal-
ysis of the Impact of Pretrial Status on Disposition, Pretrial Flight and Crime in Houston",
Houston, TX: unpublished, 1980, pp. 1814 William Landes, “Legality and Reality: Some Evi-
dence on Criminal Proceedings”, Journal of Legal Studies, (vol. 3), 1974, p. 309; Malcolm Feeley
and John McNaughton, The Pretrial Process in the Sixth Circuit: A Quantitative and Legal
Analysis, unpublished, 1974, p. 40. "

19 Clarke, et al, supra 1, table #; Roth and Wice, supra 1, pp. II~48-58; Michael Kirby, An
Evaluation of Pretrial Release and Bail Bond in Memphis and Shelby County, Mem:phis, Tenn.:
The Policy Research Institute, Southwestern College, 1974, p. 4 thereinafter cited as Bail bond in
Memphisi. All show clear differences in favor of nonfinancial release on both court appearance
and rearrest variables. Also see, Findings 1, supra 1, }2 &, note 43, p. 12: FTA, supra 1, pp. 3, 7.

'7 Pretrial Services Program, Denver, Colorado: Cost Benefits and Effectiveness, Denver,
Cola.: unpublished 1976; Cost-Benefit Analysis of the Monroe County Pretrial Release Program,
Rochester, N.Y.: Stochastic Systems Research Corp., 1972; Elisabeth Jonsson, Benefits and Costs
of Own Recognizance Release: An Empirical Study of the San Francisco OR Project, San Fran-
cisco, Calif.: School of Public Policy, June 1971,

'8 Thomas, supra 1, pp. 37-46, 65-79, 87-105.

' Dewaine Gedney, “The Philadelphia Detention Population”, Philadelphia, Pa.: Pretrial
Services Division, Court of Common Pleas, 107%; David Runkel, "More Suspects are Staying
ﬁomegfxwmtmg "Crial”, Philadelphia, Pa.: The Sunday Bulletin, Dec. 4, 1977, p. 1; Henry, supra
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5. The risk of nonappearance or of serious crime on bail has not been shown to
increase with the seriousness of the original charge. _ )

A review of the many studies of bail practices leads to the inescapable conclusion
that severity of charge is not a good predictor of nonappearance in court or pretrial
rearrest,29 _

In the 10 Title II pretrial services agency districts, defendants charged with felo-
nies had lower bail violation rates than those charged with misdemeanors.

6. The rates of nonappearance and pretrial rearrests can be reduced while in-
creasing release rates by the use of notification procedures, supervision and condi-
tional release. o )

The utilization of the above procedures has been shown to be effective in reducing
bail violations in a number of jurisdictions. The federal agencies adopted these tech-
niques and as previously stated, bail violation rates decreased in their districts.

7. The cost of pretrial service mechanisms can be favorably compared with the
cost of unnecessary pretrial detention. . ‘

A number of studies in different types of communities have demonstrated that ef-
fective pretrial release programs can save money. Using the $20 ‘a day detention
cost, a federal pretrial services officer need only effect the release of 15 defendants,
who otherwise might have been detained, for one hundred days each, to pay for his
or her salary, fringe benefits, office space and supplies.*’ o o

At the outset, I have pointed out the difficult situation the criminal justice system
finds itself in today when considering the issue of bail. The public rightfully de-
mands protection from all criminals, including those released on bail, As for the
latter, there seems to be little societal consensus to pay for the construction of ex-
pensive jails to house defendants awaiting trial. ) '

Therefore, I would like to suggest two approaches to bail reform be considered by
the Congress. It is my opinion that legislative adoption of these approaches will
allow the federal criminal justice process, and state and local systems as well to deal
effectively with the crime-on-bail problem.

1. Provision of Pretrial Services— '

The report of the Director of the Administrative Office of the U.S. Courts on Title
II demonstrated that while more defendants were released in the demonstration dis-
tricts, crime-on-bail and faiures-to-appear were reduced by about 50 percent com-
pared to the years immediately prior to the passage of the Speedy Trail Act. The
report identifies the reduction in crime-on-bail from 8 to 4 percent. Failures-to-
appear were reduced from 6.6 to less than 3 percent.?? . .

On the basis of the favorable observations of judges, magistrates, and others, and
the overall favorable statistical results of the program, it was recommended by the
Director of the Administrative Office that statutory authority be granted to contin-
ue the pretrial services agencies permanently in the 10 demonstration districts, and
further, that statutory authority be given for the expansion of the program to other
district courts when the need for such services is shown.?® It was further recom-
mended that the district courts be authorized to appoint pretrial services officers
under standards to be prescribed by the Judicial Conference of the United States.

In March of 1980, the Judicial Conference of the United States passed the follow-
ing resolution: ) .

“The Committee on the Administration of the Probation System of the Judicial
Conference of the United States has reviewed the report of the Director of the Ad-
ministrative Office of the United States Courts on the experiment with Pretrial
Services Agencies created by Title II of the Speedy Trial Act of 1074. =~ =

“That report states that judges and magistrates in the demonstration districts
have expressed substantial satisfaction with and strong support for the continuation
of services rendered by those agencies. These views appear to be grounded in the
utility of information provided by pretrial services officers to the judicial officers re-

20 Thomas, supra 1; Jan Gayton, “The Utility of Research in Predicting F‘tht and Danger”,
prepared for the Special National Workshop on Pretrial Release, San Diego, Calif., April 1478, p.
15; Goldkamp, supra 4, p. 97; Clarke, et al, su?)ru 1, Issues, Supra 1, p. 16, o

2t See note 17, supra, See also Ch. VI of “Pretrial Intervention Mechanisms; A Preliminary
Evaluation of the Pretrial Release and Divorsion From Prosecution Program in New Orleans
Parish”, New Orleans, La.: unpublished, 1976; Susan Weisberg, Cost Analysis of Correctional
Standards: Pretrail Program, Washington, D.C.: National Institute of Law Enforcement and
Criminal Justice, Law Enforcement Assistance Administration, May 1978, p. 64; California State
Board of Corrections, Report of Inspection of Local Detention Facilities to the California Legisla-
ture, March 1980, p. 194, ) - - .

22 Rourth Re})ort on The Implementation of title II of the speedy Trial Act of 1974, Adminis-

trative Office of the U.S, Courts, June 29, 1979,
24 Ihid.,
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sponsible for setting bail. Judicial officers in the 10 demonstration districts stated
that they were able to make better informed decisions as a result of the regular,
prompt, and impartial information provided by the agencies. This is consistent with
the findings of the 1978 Comptroller General’s Report to the Congress regarding the
Federal bail process, in which the General Accounting Office cited the need for
better defendant-related information and supported the continuation and expansion
of this particular Pretrial Services Agency function,

“The Conference places great reliance on the opinions of the judicial officers. The
Conference also places significance in the Director’s findings that the operations of
the Federal agencies compared favorably with state programs and that they have
provided additional services to the courts which have improved the administration
of criminal justice.

“The Conference therefore recommends the continued funding and expansion of
the pretrial services operation.??

As a result of the experience with the pretrial services program and on the
strength of the recommendation of the Director's reports and the support of the Ju-
dicial Conference, several bill's have been introduced in Congress. These bills called
for pretrial services to be provided in all judicial districts, S. 923 was passed by the
full Senate and H.R. 3481 is still spending in the House. Although the Judicial Con-
ference has not had an opportunity to consider these bills they are consistent with
the Conference’s previous position that pretrial services should be established where
necessary.

2. Considering risk of crime-on-bail—

As you are aware, the Bail Reform Act allows the judicial officer only to consider
the risk of flight and not the risk of crime when setting conditions of bail prior to
conviction.

At its meeting of September 15-16, 1977, the Judicial Conference of the United
States recommended revision of the federal bail statutes to authorize judicial offi-
cers, in setting conditions of release, to consider the safety to any other person in
the community.25

Such a change would allow judicial officers to openly consider evidence of a de-
fendant's potential danger to the community, and based on these considerations,
devise conditions of release that would limit the likelihood of pretrial criminality.

The opportunity to consider a defendant’s danger to others or to the community,
in combination with a pretrial services program that would provide verified infor-
mation to the judicial officer monitoring the defendant's compliance with his condi-
tions of release and promptly deal with any violations of those conditions would be a
major step toward the solution of the crime-on-bail problem.

Mr. KASTENMEIER. Judge Harvey.

Judge HARVEY. Yes; I did not submit a prepared statement but
my committee, which is the Committee on the Administration of
Criminal Law, has been extremely interested in this question of
amending the Bail Reform Act to permit the trial judge, judicial
officer, to consider danger to the community for some time.

Just by way of a little history, the Judicial Conference on three
different occasions has approved amending the Bail Reform Act to
include as a danger factor to the community. In 1971 the Confer-
ence approved such a bill. I think the bill before it then was intro-
duced by Congressman Celler and again more recently.

H.R. 3006, at least the first part, picks up very nearly the recom-
mendation of the Judicial Conference, where it adds “or the safety
of any other person or the community’” as a factor to be considered
by the judicial officer in deciding on conditions of bail.

The other portions of the bill have not been studied by our com-
mittee, but the Conference and our committee certainly has sup-
ported and is in favor of the first portion of the bill,

et

"’340Report of the Proceedings of the Judicial Conference of the United States, Mar, 5~6, 1980,
p. 30,
26 Report of the Proceedings of the Judicial Conference of the United States, Sept. 15-16, 1977,
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Now I might mention a few factors which have caused the Con-
ference and the committee to take this approach. As a trial judge, I
have seen a good deal of this. I think the Conference and the trial
Judges have been quite concerned about the number of times where
individuals out on bail commit additional crimes. The question is
exactly what can we do about it.

The Bail Reform Act at this time does not explicitly cover that
point. Howgever., there are conflicting decisions in the circuit courts,
The D.C. circuit has said that a judicial officer may not consider
danggr to the community or any other person in setting conditions
of bail. The sixth circuit, on the other hand, in a case said a judi-
cial ofﬁcegtgould. ’Ii}&.is is another reason why the Conference and
our committee would approve language such as in the
HII: '3006 :vhii:h would make this i fa%tor. first part of

1s certainly not a conclusive factor but, along with evervthi
else, all the other factors to be considered, this igs somethinig’ th?d%
the judicial officer would be concerned with.

H.R. 4264 was, I believe, just introduced last week. We have not
haql an opportunity to study that; the preventive detention aspects
of it, that is. We have not had an opportunity to comment on it.

_As far as the other portions of H.R. 3006, there are some ques-
tions that individually I would raise. There is some language in
there about a different type of standard, a clear and convincing evi-
dence standard. I do not know of any other place in the criminal
ilawb\tzvhere we have that standard. Of course we have reasonable

oubt,

The findings now made by the judicial officer are made presum-
ably by preponderance of the evidence. I think it might complicate
matters to put a standard such as that in there. There are other
aspects whlch_, on further study, we might comment on.

The net of it is that my committee and the Conference supports
fully the first part of this, where you would put into the Bail
Reform Act a factor permitting consideration of this question of
danger to the community.

Judge Tjoflat, in his written report, comments on that in the
very last couple of pages upon where the Conference stands on that
aspect of it. But I would be glad to answer any questions on this
subject. This has been a matter of great interest to our committee
and the Conference over the years and there has never been a bill
that has been passed which has introduced this aspect to the Bail
Reform Act,

Mr. KasTENMEIER. Thank you, Judge Harvey,

Next we would like to hear from Mr. Willetts, chief of the pre-
tm&} sirvices branch.

e have your statement, Mr. Willetts, Proceed as you wish.

Mr._ WiLLETTS. Thank you, Mr. Chairman, you wish

I will attempt to highlight some of the statistics that the pretrial
service demonstration program has collected in the areas of crime
onteball, crime committed by those released, and failure-to-appear
rates.

We have collected data on 45,000 Federal offenders over a b-

year—well, in excess of a 5-year period—in these 10 demonstration
districts.
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At the beginning we discovered that the failure-to-a

. -to-appear rate b
thosga rel_easedﬂ on k_)all was 6.7 percent, and we have %%d a steadgf’
decline since that time to about 2 percent.

New crimes committed by Federal offenders released on bail at
the beginning of the project are 8.4 percent and have been reduced
to about 4 percent.

We believe the major cause for this reduction is the fact that ju-
dicial officers responsible for setting bail now have verified infor-
mation concerning each defendant prior to making a decision.

In addition, we know that we have improved the release rate
and that about 90 percent of the defendants coming into the Feder-
al system are released. We think the significance of this is that
even though more persons have been released, we have seen ap:
proximately a 50-percent drop in new crimes committed by those
released and in those who fail to appear.

It seems to me that the committee would be interested in trying
to determine what constitutes dangerousness and how much it in-
;zolgest Federal loffendex};s w}ﬁo are released in determining what
mpact you would expect a change in the Bail Ref <
at \}{raas}g in tllle Federal system. ¢ orm Act to make,

e have looked at released defendants who have been convict
’ 2 ed
of a prior felony. Of 8,827 who were released, 427, or 4.84 percent
were rearrested and charged with a new felony, State or Federal.

We also examined the defendants, who were initially charged
with a felony, and who were released and subsequently arrested
and charged with a new felony. The data reflects that of 34,573 de-
lf)eariliie;x;lté; %’320 Wer;e731harged with felonies, 28,870 were released on

, or 2.74 percent, were arrested and char i

neﬁ' felony while on release. and charged with

is important to recognize that all defendants charged with a
felony who have also been convicted of a prior felongy are not
always convicted on the current criminal charges.
peocf ail the crl}?lnalddefe}rlldalllts in the data bank, 34,573, or 91.5

rcent, were charged with felonies and 9, - ) -

noIt ent, wers and 9,361, or 27 percent, were

n addition, of 11,732 defendants with prio

, of 11, i prior felony records who
;vcisre charged with a felony, 2,586, or 22 percent, wer}*]e not convict-
I think the point I am trying to make here is that i i
int ¢ ryi , at if you detained
persons based on their prior record and the instant ch):;rge, or ﬁxest
the instant charge, or a combination of either, you would just
detain a number of people who will not be convicted.

I‘J_ust thought the committee would be interested in that,

. Finally, we have analyzed the incidence of crime on bail by look-

%ng at the original charges of defendants. This data reveals that de-

f(regga?gstghla(}‘ged w1§hd robbery}rl have had rearrest rates ranging
oIt b percent during the years the i Vi : -

le“ifl have beon bt g \ pretrial services agen
~ Narcotics case defendants have had rearrest rates that

from 3.8 to a low of 2.6 during the past year. ok range

Defendants charged with larceny and theft offenses have had the
second highest rates of rearrest and those rates have remained

around 10 percent throughout the life of : ; :
decline in the last year, d ife of the project, with a recent

87

Forgery and counterfeiting case defendants have fluctuated be-
tween 10.6 in the first year and 9.4 in the last year.

Other categories such as embezzlement, fraud, and miscellaneous
Federal crimes have had substantially lower rearrest rates than
the ones mentioned above.

In addition to this statistical information we have attempted
over the last 3 years to obtain statisticians to help us devise a
scheme whereby we could develop a predictive device on the
danger issue and on the flight issue. Repeatedly I am told that,
with a violation rate in the failure to appear area or in the crime

v

on bail area of 4 to 6 percent, it is very difficult, if not impossible,
to develop a reliable predictive device, a scoring system if you will,
that would give a valid result or be a valid predictive device.

For that reason, even though we have 5 years of experience, we
don’t have a predictive device, statistically speaking. We were reti-
cent to impose one since people who are supposed to know how to
do this type of thing tell us it is difficult to have a valid one with
this low violation rate. I think the committee is interested, I hope,
at least in how many people are going to be impacted at least in
the Federal courts by changing the law to consider danger—and if

so, which ones?
[The complete statement of Mr. Willetts follows:]

PrEPARED STATEMENT OF GUY WILLETTS

Mr. Chairman, members of the Committee, I am Guy Willetts, Chief of the Pre-
triz} Services Branch, Division of Probation, Administrative Offices of the United
States Courts. I have served in this capacity since May of 1975 when the branch was
ereated to oversee the pretrial services program established by Title II of the Speedy
Trial Act of 1974,

The Speedy Trial Act of 1074 was passed to address the problems of unnecessary
detention and crime on bail in the Federal Criminal Justice System. Title I was de-
signed to reduce the overall length of time from arrest to final disposition and Title
II was to provide for the establishment of pretrial services agencies in 10 judicial
districts on an experimental basis. These agencies were to maintain effective super-
vision and control cver, and provide supportive services to, defendants released on
bail. Their primary functions are to:

(1) To collect, verify, and repert to the judicial officer, information pertaining to
the pretrial release of persons charged with an offense and recommend appropriate
release conditions;

(2) Review and modify the report and recommendations;

(gl Supervise and provide supportive services to persons released to their custody;
an

1) Inform the court of violations of conditions of release.

The experimental agencies in the 10 districts have been operational an average of
64 months. Pretrial Services Officers of the 10 agencies have interviewed over 45,000
defendants. They have supervised 22,400 defendants who were released on bail. In
addition to their statutor%' duties, officers and clerical supporting staff have been
required by the Pretrial Services Branch to complete an extensive data report on
each defendant interviewed. We now have 45,114 defendants included in the pretrial
services data base from these 10 districts.

We believe this data base to be the most comprehensive source on Federal bail
practices available, This subcommittee is now considering legislation that is aimed
at reducing crime committed by those released on bail. Crime on bail, like any other
problem cannot be dealt with effectively unless its magnitude is understood.

Our experience, based on this data, indicates that in the 10 demonstration dis-
tricts prior to the formation of the pretrial services agencies, new crimes committed
by federal offenders released on bail occurred at a rate of 8.4 percent and failures to
appear occurred at the rate of 6.7 percent, Both rates have steadily declined to the
point that the data suggest this year's crime on bail rate will be less than 4 percent
and the failure to appear rate will be less than 2 percent, Each category has been
statistically and numerically reduced by over 50 percent, We believe that the major
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cause of this reduction is the fact that judicial officers responsible for setting bail
now have verified information concerning each defendant prior to setting bail. A
surprising set of complementary statistics reveal that more defendants are released
at the initial bail hearing and overall. Our present rate of release is approaching 90
percent.

More specifically, we examined released defendants who had been convicted of a
prior felony and learned that out of 8,827 who were released 427 (4.84 percent) were
arrested and charged with a new felony (State or Federal).

We also examined the defendants who were initially charged with a felony who
were released and subsequently arrested and charged with a new felony. The data
reflects that of 84,573 defendants who were charged with felonies 28,870 were re-
leased on bail and 792 or 2.74 percent were arrested and charged with a new felony
while on release.

It is important to recognize that all defendants charged with a felony who have
also been convicted of a prior felony are not always convicted on the current Feder-
al charges. Of all the criminal defendants in the data bank, 34,573, or 91.5 percent,
were charged with felonies and 9,361, or 27 percent were not convicted. Of 11,732
defendants with prior felony records who were charged with a felony, 2,583 or 22
percent were not convicted.

Finally, the Pretrial Services Branch has analyzed the incidence of crime on bail
by looking at the original charges of defendants. The data reveals that defendants
charged with robbery have had rearrest rates ranging from 10 to 18 percent during
the years the pretrial services agencies have been operating.

Narcotics cases have had rearrest rates that have gone from a high of 6.8 percent
in the first year of operativn to a low of 2.6 percent during the past year.

Defendants charged with larceny and theft offenses have had the second highest
rates of rearrest and the rate has remained at around 10 percent throughout the
years with a decline of 7 percent in the past year.

Forgery and counterfeiting cases have fluctuated between rates as high as 10.6
percent in the first year and 5.4 percent in the last year.

The remainder of the general categories such as embezzlement, fraud and the
miscellaneous federal crimes have all had rearrest levels substantially lower than
the aforementioned charges,

Mr. Chairman it is my hope that the information I have presented to this sub-
committee will be of assistance in our mutual concern regarding the reduction of
pretrial crime.

Mr. KasteNMEIER. Thank you, Mr. Willetts. It seems there is a
tremendous amount of difficulty in using statistics, that is, distill-
ing the statistics to evidence one single conclusion or fact. I say
that because one has to look at one group against another group
which may be detained by other means; high bail, not to avoid
flight perhaps but at least, unsaid, nonetheless because of the
danger of the individual.

I note that your prepared statement did not go to predictive de-
vices and that your statistics in your prepared statement, as you
stated, were for other purposes.

Mr. WiLLeTTS. Right.

Mr. KasteENMEIER. We had the interesting case yesterday of Mr.
Charles Ruff, the U.S. attorney for the District of Columbia, who
operates both under the D.C. Code and the preventive detention
statute and the Federal courts which have no such statute. Mr.
Ruff had statistics as to all those cases in the last 5 years or so that
were recommended to the judiciary for preventive detention and
the high ratio where that application was agreed to by the judici-
ary.

But one thing he did not have for us at that time was the
number that was rejected by the judiciary, because presumably it
was a test of who was right or wrong. One could actually tell
whether that small sample—some 14—did to any great degree get
involved in further dangerous behavior during the course of the re-
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lease prior to trial or not. But we eventually will have that infor-
mation.

This is the point where we have a rollcall vote and I am told it is
on House Res. 124. We will have to recess for that purpose and we
will return forthwith.

Accordingly, the subcommittee is recessed for 10 minutes.

[Recess.]

Mr. KAsTENMEIER. The meeting will reconvene.

I would now like to call on the fourth member of the panel, Mr.
William Cohan, who is Chief of the Division of Probation, Adminis-
trative Office of the U.S. Courts.

Mr. Cohan.

Mr. ConAN. Thank you, Mr. Chairman.

I have a prepared statement.

Mr. KASTENMEIER. Very brief statement, two pages.

Mr(.i ConaN. Yes. I would ask that it be incorporated into the
record.

Mr. KasTeENMEIER. Without objection.

Mr. ConAN. The point I am trying to make is simply that the
Federal probation system stands prepared to conduct the necessary
investigations should the Congress decide to include dangerousness
as one of the factors te be considered in the bail process. The pro-
bation system has a long history of experience in conducting inves-
tigations and making assessments of dangerousness and making
recommendations either to judicial officers or to paroling authori-
ties.

In fact, during the course of the usual year we will do about 110
investigative reports, most of which deal in one way or another
either with dangerousness or the absence of it.

We deal with defendants starting at the earliest stages after
arrest, preparing pretrial or the pretrial diversion recommenda-
tions. We prepare presentence investigations on nonconvicted de-
fendants, where that is a practice in the court, to assist the court
in determining whether or not to accept a plea agreement. We
have experience in the preparation of presentence reports for con-
victed defendants, in determining whether or not to recommend
voluntary surrender of a convicted person who has been sentenced
to incarceration, and in recommending to the Bureau of Prisons
whether or not some special designation should be made in view of
either the danger that the offender would present to others or the
possibility of danger to the offender.

Throughout the probation, parole, supervision process, the
danger to the community is one of the continuing concerns; it
guides probation officers on whether or not they should release in-
formation regarding a person under supervision to a third party—if
the officer feels that he has a reasonably foreseeable risk involved
in placing a person in an employment situation, for example.

Finally, in the decision that has to be made on whether or not to
recommend revocation, either of probation or parole guidelines for
such recommendations call for particular attention to whether or
not danger to the community is a factor. In fact, the case law on
revocation is leaning toward the direction that rehabilitation
should be fully exhausted unless there is a danger to the communi-
ty, so that you have to weigh the aspect of rehabilitation or danger



"'!:

!—w-

o



\

90

to the community in making a revocation recommendation in the
court and the parole authority has to consider that in their final
decision. Throughout the course a career of a probation officer, for
many years, is doing this sort of thing.

In the event Congress does pass legislation that would establish
dangerousness as a factor to be considered, and legislation that es-
tablishes pretrial service programs on a national basis, the courts
could look to the probation officers as well as the pretrial services
officers to provide this sort of service.

That summarizes my statement.

[The complete statement of Mr, Cohan follows:]

PREPARED STATEMENT OF WirLiam A, CoHAN, JR.

Mr. Chairman, I am William A. Cohan, Jr., and a I am the chief of the Probation
Division of the Administrative Office of the United States Courts. As the authorized
agent of the Director of the Administrative Office the Chief of the Probation Divi-
sion is empowered by 18 U.S.C. 3656 to formulate generals rules for the power con-
duct of probation work, to promote the efficent administration of the Probation
System, and the enforcement of the probation laws in all United States courts.

At the present time this subcommittee is considering proposed amendments to the
Federal Bail Reform Act which would permit judicial officers to consider the poten-
tial danger of a defendant and to establish restrictive conditions of release or detain
without bail those defendants who pose a potential risk of danger to other persons
or the community,

As you are aware, since 1975 the Probation Division has administered pretrail
services agencies in ten demonstration districts established under Title II of the
Speedy Trail Act. In addition six U.S. probation offices have provided pretrail serv-
ices on a volunteer basis, Each of those units has endeavored to reduce the inci-
dence of crime committed by defendants by investigating and supervising defend-
ants during the time prior tht the trail. Mr. Willetts, who is the chief of the Pretrial
Services Branch, will be testifying in detail about the results those agencies have
achieved in reducing crime on bail.

In the current session of Congress there are two- bills which, if enacted, would es-
tablish pretrail services on a national basis,

S. 293 has passed the Senate without reference to the issue of danger to the com-
munity. However, H,R. 3481 has been reported out of the judiciary committee of the
House with a provision which requires that a pretrial services officer, ‘‘Collect,
verify, and report to the judicial officer, prior to the pretrial release hearing, infor-
mation pertaining to the pretrial release of each individual charged with an offense,
including information relating to any danger that the release of such person may
pose to any other person or the community, and recommend appropriate release
conditions for such individual.”

H.R. 3481 also reguires the pretrial services officer to “inform the court and the
United States Attorney of all apparent violations of pretrial release conditions, ar-
rests of persons released to the custody of providers of pretrial services or under the
supervision of providers of pretrial services, and any danger that such persons may
come to pose to any other person (or the community, and recommend appropriate
modifications of release conditions.”

Both bills leave the determination of the type of administration organization to
the individual courts and the Judicial Conference of the United States, We assume
however, that many courts will elect to have the pretrial services functions provided
by existing U.S. probation stafT, ,

The Federal Probation System presently consists of 1,627 officers, 1,035 clerks,
and 40 probation officer assistants situated in over 300 offices throughout the
Nation. éjince the establishment of the Probation System, officer have been conduct-
ing investigations and making assessments of the potential dangerousness of offend-
ers, Recommendations based upon these assessments are then made to district court
judges, U.S, attorney, and parole authorities,

Probation officers are directed by various statutes, regulations, and guidelines to
consider the potential danger a defendant or a person under supervision poses to
the community, This type of assessment is made by probation officers in the process
of preparing presentence reports, classifying offenders for supervigion, planning su-
pervision, deciding to disclose certain information to third parties, and reporting
violations of both parole and probation.
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The U.S. Probation Officers Manual states that the protection of the community
is one of the primary objectives of supervision and that:

To protect persons and property from illegal and antisocial acts by persons receiv-
ing probation and parole services, the probation officer will:

Assess the nature and degree of danger presented by persons under supervision;

Determine the course of action that will best protect the community;

Provide the court or Parole Commission with information and recommendations
related to means of community protection;

Exercise such supervision and control of clients in the community as will be es-
sential to protect the public, taking preventive or corrective action as necessary; and

Analyze methods to improve diagnostic and predictive capabilities in relation to
community protection.

In 1980 probation officers prepared 112,000 reports related to the aforementioned
duties with the attendant considerations of danger to the community. Should the
Congress decide to include a defendant’s potential danger to the community as an
element in the bail decision, the probation system stands ready to assist judicial offi-
cers by conducting investigations, making recommendations, monitoring compliance
with conditions, and reporting violations of those same conditions,

Mr. Chairman, this concludes my remarks. I appreciate the opportunity to appear
before you today and I shall be pleased to answer any questions you may have.

Mr. KasTeENMEIER. Thank you.

Of course, dangerousness to the community may be a particular
challenge to you in terms of pretrial services.

I think we need to separate out violations of parole, because they
can be dealt with in other ways, as far as detention goes.

Mr. CoHaN. Yes.

Mr. KasteNMEIER. But you will have to deal with the person who
doesn’t happen to be on parole, or is not on probation, but is arrest-
ed for a crime and may have, nonetheless, a background which sug-
gest?s some difficulty. Incarceration is not an option available to
you!

In other words, the pretrial services do not contemplate incarcer-
ation, they contemplate multiple ways of best dealing with the in-
dividual short of incarceration.

Mr. ConaN. Right.

Mr. KAsTENMEIER. Although I assume that the conditions could
be imposed upon the individual which approach incarceration, if a
person is in charge of the individual or if they agree to remain in
an institutional setting which is not precisely incarceration, but for
the purposes of mitigating the opportunities to commit a crime or
to violate terms of bail, I suppose that can approach incarceration
as far as limitations on the individual.

Mr. Conan. Yes, sir. I think there are several roles that the pre-
trial service officer or the probation officer or the person providing
the pretrial support to the judicial officer plays. There is a lot of
attention focused on the investigative role to assist in making an
informed decision.

I think a continuing and in my mind very important aspect of it
is their presence to provide supervision which will allow the judi-
cial officer to structure, hopefully, an appropriate level of condi-
tions of release—an appropriate level of restrictions—with some as-
surance that the compliance with those conditions would be moni-
tored and, in the event of failure to comply, there would be prompt
reporting to the judicial officer who could then either modify the
conditions or take what action he felt necessary.
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I think that the performance of the 10 demonstration projects in
the pretrial service program demonstrates that the crime-on-bail
rate can be reduced, and the new ingredient there was supervision.

Mr. KasTENMEIER. For a person not knowledgeable in the gener-
al area of pretrial release or bail, should I understand that speedy
trials in the Federal system, that pretrial services and that preven-
tive detention for presenting a danger to the community are var-
ious aspects of the form of tool, that is speedy trial and pretrial
services, the purpose of which is used in part to avoid the necessity
of resort to what is now presently in the law pretrial detention.

Philosophically is that one of the reasons for developing these
two areas, speedy trials for criminal defendants and pretrial serv-
ices? Are they considered an alternative in a sense to having to ul-
timately go to preventive detention, to deal with a certain class of
individual?

Mr. CoHAN. Certainly——

Mr. KAsTENMEIER. I address this to the panel.

Mr. CoHAN. The whole speedy trial concept, title I and title II,
was intended to reduce crime—not only to provide a speedy trial,
but to reduce crime by persons during pretrial release and to avoid
unnecessary detention.

Judge ToorraT. Congress, Mr. Chairman, was aware of the fact
that unnecessary detention was built into the system. Judges,
either because they set bail too high—monetary bail for example—
or set other conditions, and individuals were being detained await-
ing trial unnecessarily, with no legitimate reason for it. That is my
reading of the congressional intent. If you accelerate the trial,
which was in the public interest as well as the defendant’s interest,
and in the interest of the overall system, and if you also supervise
persons on release, and if bail officers have more information to
make informed decisions, then we would be releasing people under
the appropriate conditions, and we would cut down crime while
folks were awaiting trial and—at the same time—we would elimi-
nate the undesirable detention that was built into the system.

There will always be some of that, as long as you have, I suppose,
fr‘no}rll'etary bail or other conditions of bail that operate in the same

ashion,

Mr. KasTeNMEIER. I would like to return to that later but in the
interest of fairness I do want to yield to the gentleman from Michi-
gan. 1I have a series of questions I would like to develop with the
panel.

First I yield to my friend for 5 minutes.

Mr. SAwYER. I only have one or two. It was indicated that in a
certain number, a certain percentage—I suppose it will always be
thus—are acquitted, not necessarily found innocent but not found
guilty; therefore, the inference that there would be some of these
people would be detained under the preventive detention type
thing, and that is probably true.

But when you look at the history of the District of Columbia or-
dinance or whatever it is called, there were only I think 55 actually
detailed over the 20-year period, something between 5 and 6 a year
on the average.

Wouldn’t you think that when it is used that sparingly the
chances of getting someone who is going to be acquitted is far
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below, at least, what would be the offense of those who are acquit-
ted after going to trial; would you think that would be a reasonable
assumption.

Judge HarvVEY. I would agree with that.

I think another answer to that is that under the present Bail
Act, as careful as the judicial officer might be, there are individ-
uals who cannot make bail and who are later acquitted, so already
there are a few in the system.

I think it is a balancing process. On the one hand, there is a
mechanism for preventing some crimes by people who commit
successive crimes and—balanced against that—how many will
there be who may eventually be acquitted who have to be de-
tained? But I think we already have that. I am not sure what the
statistics show, but I am not sure you are going to get a great
many more if you add dangerousness to the Bail Act.

Mr. SAWYER. Also, it would seem to me, whether or not it is a
listed criterion, that judges do pay some attention to the relative
strength, at least apparent strength or weakness of the case
against a defendant; I think he generally would be aware if it was
a very marginal arrest or charge situation. Undoubtedly I would
think so.

Judge HarvEY. That is in the act as a factor which the judge
should consider. But this is another reason that is advanced for
putting dangerousness in the statute. A great many times the
judge or the magistrate will detain somebody or put a very high
bail, taking into account dangerousness and calling it something
else. If you put it in the act, then it is a factor that he can honestly
and conscientiously deal with.

Mr. SaAwYER. Yes. We have had a number of judges on panels
who have in effect indicated, whether it is a direct criterion or not,
they take it into account in the likelihood-to-appear evaluation, in
fact. So I suppose—also, as I recall the case, there is a sixth circuit
involving a defendant named Wind.

Judge HArRVEY. The Wind case, you are correct.

Mr. SAwyER. That is ambivalent. I have read this case twice,
they keep combining the threat to the witness with danger to the
community, whenever they say them together, so it is hard to say
whether they really found just danger to the community had it not
been a threat to the witness; they use them in the conjunctive
every time they use them.

Judge HARVEY. There is a later sixth circuit case that throws
some light on that, Bigelow, in which they narrowed it, and said
that the Wind case was really the threat to the witness rather than
general dangerousness.

l\/(Ilr:tSAWYER. I haven’t read that Bigelow case but I will have to
read it.

Judge HARVEY. Previously we mentioned there was a District of
Columbia Circuit case that says flatly you cannot consider in any
way dangerousness under the present Bail Reform Act.

Mr. SAWYER, I am interested. I had not known there was a subse-
quent sixth circuit case.

Judgle Harvey. If you would like that citation, I can give it to
counsel.

16-719 0 - 83 ~ 7
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 SAwYER. Yes, I would like it, because: I sort of view the sixth
cixlfit as the oracle of all the Courts of Appeal of the country.
Judge Harvey. I have it here, 544 2nd 904, '197 6. -
In the Wind case in 1975, the sixth circuit said that, in etfect,
preventive detention was available only to insure the orderly proig-
ress of the criminal prosecution. So they really narrowed the 3a€h1-
er decision which indicated it was wide open, perhaps, and use e
language in theIdiglelél%:ivle{.
.. I yield back. o
Iltll’lf %£;§§ME¥ER. I think you may have indicated your answer
to this, but for the record perhaps I can phrase the question more
directly. . | .
been suggested that Federal judges are currently using
prfaife}lllatsive detent%gn-like decisions under the present law; t}"xat 1sdto
say that judges are detaining for trial presun_lably _dangex%us e-
fendants where their primary concern 18 not flight risk but atngte)r
to the community. I guess the question 1s, do you believe this Ob %
true and, if it is true, what should our response to this pra.ct%cet Y,
Judge TsorLaT. Mr. Chairman, I do not know whether it 13 rue
or not. I can only speak from my experience as a district judge 1.ré
the middle district of Florida for 5% years and for the fifth circui
ual length of time. . ' '
foz&zgu?rclling a b%til hearing before a fair judge with both sides, dthei
government and the defendant, being agiequately represented,
fhink that dangerousness to the qommumty or other persons ma%
well be taken into accourllit lfegl.tlﬁately by the judge—because
i t bears on the risk of flight. .
thlSrg;nte}ll)%dB who is—who may well have a strong case agamsfp
him—and who has a propensity to go out and commit further to(i
fenses and will probabiy be arrested and p}'obgbly be 1ncarc1:erﬁ_ ek
on the first charge or theksecgnd charge-—ls'hg)e;}; Cté)ufllfe. thin
j appropriately takes dangerousness in : t. .
th%nﬁﬁlgze grliorgnous d};ug conspiracy cases In qurldg with whlch.ll
am quite familiar, there are some who say district judges set fp?}ll ,
of $1, $2, or $3 million to detain the defendant. But the fact o lg
matter is that those bails are made. There are folks who \évouth
willingly post $1 or $2 million cash ax’ld go to Europe or dou
America or wherever because you haven’t even made a dent. X
So I think the argument can be just as well m’ade that the Jlé ge
is setting bail that high to insure the defendant’s presence an %
simply may choose not to post it. That is a very tough Judgmend
call. Very few defendants are going to come in in those case% aﬁl
tell the court precisely what they have stashgd away in the e.it e}t-;
mas or wherever in terms of cash; they may just choose to wait 1
out. 5 ‘ o poct
Their counsel may tell them, “just rest in the jail for a shor
time,ethe Speedy Tri};l Act will get you an early trial, and vsigz thltr}l)k
motion to suppress will be granted and there is no use tel ing the
court, IRS and a lot of other people what your resources are. JO
My impression on the whole is that the judges in the Federa
system don’t use high monetary bail to such an extent that it o%exa
ates to detain a defendant simply because they think he is ba
news to the community if he is released.
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Mr. KasteENMEIER. Do you consider that the present statutes are
wholly adequate for the purposes of flight risk?

Judge TsorrLaT. No. I think the Bail Reform Act must be amend-
ed to permit a judge to take into account in setting bail prior to
trial—just as he may take into account in settling bail pending
appeal—the question of danger to the community. If I may expand
momentarily on that point, there are two essential issues, it seems
to me, facing a trial judge in these cases.

One, the judge has the inherent power and responsibility of man-
aging his docket—and that means all of the cases and the specific
cases.

He has the responsibility in the interest of justice and in the
public interest to insure that a case is quickly brought to trial
without any injury done to parties, witnesses, jurors and the like. I
think the judge has the inherent power to issue whatever orders
are necessary to insure that a case is orderly moved to a trial date
in a safe and efficient way and at the same time insures everybody
a fair trial.

Now, H.R. 4264, for example, would permit preventive detention
to be used where a defendant is threatening witnesses, jurors and
the like—obstructing justice. I think a judge has the power to issue
ancillary orders in the aid of his jurisdiction in those kinds of
cases, and I wouldn’t call those preventive detention cases.

Likewise, when a judge sets bail, he is concerned initially with
the appearance of the defendant, but overriding that is his concern
that the appearance of overall justice is accomplished, to the public
as well as to the defendant, that is. That is why I think dangerous-
ness to the community is involved.

Now when pretrial detention neither serves the purpose of fun-
damentally insuring the defendant’s presence or insuring the or-
derly progression of the case at trial with the safety of all con-
cerned in the prosecution, but rather, serves to incapacitate or
remove from society bad persons who happen to have gotten indict-
ed in the Federal system, we are dealing with different objectives.
We are now taking the occasion to say “By the way, you are bad
news, and while we think the case could go to trial without any
difficulty and it may well be that you can appear, you are the type
of person who has the propensity to commit a crime.” We are talk-
ing about simply sentencing somebody much in the sense a judge
would take into account incapacitation in sentencing a convicted
defendant and removing him for a while from society. The judge is
just saying: “We are going to remove you from society for whatever
time it takes to bring the case to trial.” That is the major concern I
think of all the commentators. That is why due process hearings of
great elaborateness are provided for.

What concerns me in H.R. 4264 is the nature of that hearing
from a practical point of view.

On page 7 of the bill, it states: “Information stated in or offered
in connection with any order under this section need not conform
{:o tl}’e rules pertaining to the admissibility of evidence in a court of
aw. :

The paragraph above that states: “The defendant shall be enti-
tled to be represented by the counsel to present witnesses and evi-
dence, and to cross-examine witnesses against the defendant.”
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Let’s look at that from a practical point of view.

Here is an individual charged with a crime who fits the criteria,
let’s say, for preventive detention. He is a major drug dealer or he
is involved in a big drug conspiracy or extortion racket. It is an or-
ganized crime sort of a case which the bill addresses.

The prosecutor comes before the judge and says: “I want this de-
fendant detained.” The prosecutor, under this bill, would be enti-
tled to make a proffer, speaking proffer of what he would show in
order to satisfy the judge that there is a substantial probability
that the defendant is guilty of the crime charged. The judge must
make that finding under this bill. So the prosecutor articulates in a
narrative way what the case will be. '

A defense counsel worth his salt is going to object to that form,
the prosecutor is going to say well, the State says that the court
may entertain evidence like a proffer which doesn’t conform to the
rules. But the defense will say, “but I am entitled to present wit-
nesses and evidence and to cross-examine witnesses against the de-
fendant.”

Adequately informed and equipped defense counsel are going to
call for the government to produce a witness list before the defend-
ant is detained. The judge is going to have an awfully difficult time
in my judgment with a reconciliation of these two provisions.

Does this bill mean that the right of a defendant to present wit-
nesses and evidence and to cross-examine witnesses against the de-
fendant depends on whether the prosecutor wants to make a verbal
proffer and forego an evidentiary presentation?

If several circuits construed this bill to mean that a defendant in
one of those situations is entitled to a witness list and to subpoena
the Government’s case, you know precisely what is going to
happen.

In the very cases that Congress is concerned about—and the
public and the courts are concerned about, the serious organized
crime cases which present enormous danger on a widespread basis
to the community—the defendant is going to have a witness list
and the chance to run through a bunch of witnesses who may well
be intimidated in the process. This bill would operate to provide
discovery in those cases. The history of discovery before the Con-
gress has been that prosecutors have universally opposed any kind
of a measure in the criminal rules of evidence which would require
the prosecution to disclose witnesses.

The bottom line is that if this statute were enacted and con-
strued in a way that would allow the defendant to have the pros-
ecution’s case, I do not think there is a prosecutor that would have
the nerve to bring a petition to the court asking for the defendant
to be detained. If the bill were adopted and construed in this way, I
have a serious guestion whether the Congress would not be quick
to repeal this statute because it unwittingly enacted a defense dis-
covery mechanism in the very cases in which the prosecution
historically has resisted any form of discovery.

That is one practical problem that I see in this bill—or in any
bill—which would provide for a full due process hearing, calling of
witnesses and the like, on the part of the defense.

There are other problems., What is the impact in the prosecutori-
al branch of tying cases up? You can’t get these organized crime
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cases to trial in 60 days today. Now you are going to have a deten-
tion hearing and a requirement that they go to trial in 60 days. I
think that is impossible.

What about the appeal rights? If the defendant is in the court of
appeals and has been detained, he is asking the court of appeals for
an emergency order releasing him, or a stay of the district court’s
order. To me there would be substantial impact from a procedural
point of view and a workload point of view in the courts of appeals.

Mr. KASTENMEIER. Your position is that the author of the bill, in
order to assure a modicum of due process, has unwittingly provided
more problems potentially than possibly can sustain the mecha-
nism he suggested.

Judge TsorraT. In the middle and southern districts of Florida,
Mr. Chalrman,'where most of the criminal cases of the organized
crime drug variety arise, I daresay there won’t be a case in which
the U.S. attorney would subject his witnesses to pretrial discovery
of the type that would be available under this bill.

Mr. KasTENMEIER. Let me ask you a different question and you
may not care to answer it, but do you think some measure of due
process would be required, apart from what you presumably are
recommending, that danger to the community be a factor in consid-
ering flight; suppnsing that we consider as in this case the flight
risk be separated from danger to the community?

Judge TsorLaT. If you also separate danger to the community
from the orderly administration of the case?

Mr. KASTENMEIER. Yes.

. Judgg TaorLAT. I do not think that kind of a due process hearing
1s required. When the prosecutor comes to the Jjudge with the de-
fense counsel and says, “Your Honor, the defendant is intimidating
witnesses, we are going to trial in a month, he is intimidating wit-
hesses, and I am concerned about obstruction of justice with a
Jury,” I think right then a district judge would have the inherent
power to issue constraint orders.

I am not talking about locking the defendant up on the spot. The
amount of due process the defendant would be entitled to in those
circumstances of course would depend upon the sanction the judge
might impose. The greater the sanction up to and including total
depr}vathn of liberty would require more of a due process hearing.
But in this bill that kind of a hearing is required in all these cases
including those obstruction of justice cases that impede the court's
administration of justice.

So if you amend the Bail Reform Act to allow dangerousness to
be taken into account, I wouldn’t couple this kind of a hearing with
that amendment.

I do not know if I answered the question.

. Mr KA.STENI\./IEIER. You have now taken the most difficult case,
intimidating witnesses. Supposing someone is, at least in the minds
of those conducting the investigation, the U.S. attorney, a danger
to the community in the more general sense.

Judge TyoFLAT, A bank robber?

Mr, KASTENMEIER. A very violent robber.

Judge TyorLaT. A bank robber, and you think that while he is on
bail he will commit another robbery?
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Mr. KasTENMEIER. And doesn’t care to make a case as far as risk
of flight, for one reason or another; then he has to confront not the
more obvious case for the court, and furthermore when we are
talking about risk of flight we are talking about conditions of re-
lease.

Judge TiorFLAT. You could lock him up under the Bail Reform
Act for 23 hours a day, I suppose; a literal reading of the act would
permit that?

Mr. KASTENMEIER. But not 24 hours a day?

Judge TgorraT. No. Or you could put him in the custody of a
third party for 24 hours a day. You could make that custody pretty
constraining, put him in the lawyer’s office for all 24 hours or some
such place.

Mr. JKASTENMEIER. I started to raise that question with Mr,
Cohan, arising out of my own ignorance, as to how graduated up to
incarceration one could make that——

Judge ToorraT. Under the Bail Reform Act, the first condition is,
place the person in the custody of a person or organization agree-
ing to supervise him. Now that is a very broad statement and an
imaginative judge in my view under that statement could come
close to putting somebody in a jail-type setting.

Mr. KasTeENMEIER. Halfway house?

Judge TagorLAaT. Halfway house; it is a debatable question.

Judge HarvEey. I think it is an extension of what is presently in
the Bail Reform Act; if you add dangerousness, then it is another
factor. And you often get a question of due process in a bail hear-
ing; there is a lot of law on that, as to how much, what the evi-
dence is, and so forth.

Mr. KASTENMEIER. So if you just put it in the present statute
with this additional factor, it may be just a question of degree. It
doesn’t mean that it is an entirely separate preventive detention
due process type of hearing, and I think there is a good deal of case
law on this which would be helpful if this factor was added.

Judge TsorLAT. And, Mr. Chairman, under the Bail Reform Act
as it now stands and as it would if amended to include dangerous-
ness, the judge’s focus at the bail hearing on the charged offense
would be to the same extent that it would be under H.R. 4264.

Mr. KASTENMEIER. But to summarize, see if I understand correct-
ly: The panel is agreed that we do not require, at least as far as
your recommendation is concerned, a District of Columbia Code-
style preventive detention act, but what we might well use is an
expanding of the definition to include danger to the community as
far as the flight risk is concerned, and that in other respects we
can rely upon the flexibility in pretrial services, coupled with the
Speedy Trial Act, and others I suppose, to manage the problem of
the dangerousness of the arrestee, is that correct?

Judge Taorrar, I think that is a fair summary, Mr. Chairman.

Mr. KasTENMEIER. Does the gentleman from Michigan have fur-
ther questions?

Mr. SAwYER. No,

Mr. KasteNMEIER, We have, I must report, another vote. I think
we could stay on a very long time. I have learned a great deal. Of
course, I appreciate availing myself of the views of the panel,
Judge Tjoflat, Judge Harvey, Mr, Willetts, and Mr, Cohan.
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It may well be that we will have further questions of you at some
time, either by letter or otherwise, as we try to resolve this prob-
lem and presumably act affirmatively with respect to some recom-
mendation.

In any event, in behalf of the subcommittee, I want to express
our appreciation to the four of you, Judges Tjoflat, Harvey, Mr.
Willetts, and Mr. Cohan, for your appearance this morning. We are
very indebted to you.

Let me also say that the hour is late in the morning, but if Prof.
Freed will be good enough to remain, we will be back in 10 minutes
and continue with Prof. Freed.

Accordingly, the subcommittee will be recessed for 10 minutes.

[Recess.]

Mr. KASTENMEIER. The subcommittee will come to order.

The Subcommittee is now pleased to greet Prof. Daniel Freed,
Yale Law School, who served prominently in the Justice Depart-
ment in the 1960’s and who was a central figure in the drafting of
the Bail Reform Act and in other matters relating to the general
issue of pretrial defendants. We are very pleased to have someone
with his historical perspective and practical experience in the field,

Mr. Freed, you are indeed welcome.

TESTIMONY OF DANIEL FREED, PROFESSOR, YALE LAW SCHOOL

Mr. Frekp. Thank you, Mr. Chairman.

I would like, with your permission, to offer my prepared state-
ment for the record and to proceed independently of it, making
some of the points that are in there and a number that have been
omitted. A

Mr. KasteNMEIER. Without objection, your statement will be re-
ceived in the record. You may continue as you wish.

Mr. FreeEDp. The basic issue that I see before this committee is,
Why should the Judiciary Act of 1979 be amended by the Congress?
The Bail Reform Act of 1966 did not make any change, any funda-
mental change, in the nature of the right to bail in Federal courts
in this country. The unalterable rule since the first Congress en-
acted the Judiciary Act to establish Federal courts wss that there
was an absolute right to bail in noncapital cases and a qualified
right to bail in capital cases.

The problem of crime on bail is not, as many speeches and state-
ments and articles wnuld suggest, new in 1981 or in the decade of
the seventies, or in this century.

The problem of dangerous defendants has existed as long as
there has been criminal law, and concern by the courts for the con-
duct of persons while released, as well as to assure their appear-
ance when there was a trial, has always been a concern of the
criminal justice system and I think of the bail process.

Some people believe that there is a need in 1981 to enact a
brandnew unprecedented authority in the Federal system to detail
people prior to trial without a trial for incapacitation purposes, just
as stated by Judge Tjoflat.

Others believe that no detention authority is valid in the Federal
system, that it would violate the eighth amendment. I do not agree
with either of those positions, as far as what the issue is. I do not
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think a statute is needed to detail dangerous defendants and I do
not think that the question of constitutionality under the Eighth
Amendment is the primary question that this committee should
consider.

I do think it is an important question, I do think serious constitu-
tional doubts would attend any change in basic Federal law, but I
question the necessity for a detention statute, and it is to that ques-
tion of necessity that I wish to devote my remarks today. What I
basically would like to know is what is new about the problem of
crime on bail and about the ability or inability of the bail system
to deal with it that generates so much smoke and so much elo-
quence in favor of a detention statute, that is missing if one takes a
look at the history of bail.

First, some basic facts. Today’s system detains enormous num-
bers of defendants in the Federal system as well as in the States.

In the pretrial service agency districts alone, just 10 districts,
over a period of 5 years for which data was collected, 43 percent of
all Federal defendants were held in detention for some period of
time from 1 day on up to many months.

Many of those defendants were eventually released on bail. A
few, I think the figure is some 6,000 out of a total of 45,000 defend-
ants in those districts in the 5 years, were detained throughout the
period up to adjudication, and at the end of that period of full de-
tention, some were convicted, some were sentenced to prison, some
were acquitted, and some were given noncustodial sentences.

Detention is not new, nor does the Bail Reform Act require de-
tention.

One of the things that we paid great attention to in the 1960’s
when the idea of a comprehensive bail statute was first suggested,
was to validate the detention which existed prior to the bail reform
era, and that was necessary.

The purpose of the Bail Reform Act was to reduce unnecessary
detention, and a great many studies and experiments had demon-
strated that an awful lot of people were being detained at very
high expense to the Federal courts and to the State courts without
any need, because they presented no significant risk to the commus-
nity. But, in the course of writing the Bail Reform Act to encour-
age factfinding and alternative methods of release, my colleagues
and I in the Justice Department and all those who worked on the
bills in the Congress, were very careful to make no pretense that
the purpose of the bill was to release all defendants prior to trial.

There is no such statement in the statute, there is no such state-
ment in the legislative history, and all of the subsequent 15 years
of history under the Bail Reform Act indicate that huge numbers
of defendants have been detained since 1966 as they were before.
But there were some changes, important changes.

And, there was a substantial reduction in needless detention, al-
though, if one looks back at statistics, I think you will find that in
the Federal system the bulk of the drop in detention, in needless
detention, took place in the 2 years prior to enacting the Bail
Reform Act. And, by the time the act was passed, it basically re-
flected new Federal policy that largely evolved voluntarily by
action of U.S. attorneys and Federal judges who, having read about
or heard about or attended conferences about bail reform, found
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that it was unnecessary to impose monetary conditions on a great
many defendants who posed no significant risk prior to trial.

But, if you read the Bail Reform Act, you will see that it has a
statement of purpose; there aren’t too many bills that Congress
passes with statements of purpose. But section 2 of the Bail Reform
Act states:

The purpose of this act is to revise the practices relating to bail to assure that all
persons, regardless of financial status, shall not needlessly be detained pending

their appearance to answer charges, to testify, or pending appeal, when detention
service is neither the end of justice nor the public interest.

In the substantive provisions of the act, the word “detention” is
found repeatedly. And the reason why a 24-hour right to review
was provided is that it was expected that countless defendants
would be detained at the initial bail hearing, and the reason why
appeals to the district court were provided is that it was contem-
plated many people would not be released after their 24-hour
review, and the reason why expedited appeals to the court of ap-
peals were provided is that it was contemplated the District courts
would not release people who had already three times been up for
a bail or a bail review hearing.

The Bail Reform Act is the first in Federal history that inserts a
crime-control purpose in the text of a pretrial release hearing.
Crime control can be considered either for capital cases or for cases
pending appeal. The judge can either set conditions of release to
preclude danger to the community, or the judge may detain the
person in a capital case or on appeal.

In section 3146, a provision was made for part-time detention, re-
leased from custody only during specified hours. No such detention
authority in noncapital cases has ever been provided before in the
Federal system. But there it was inserted so that part-time deten-
tion could be ordered where it was thought that people could not
safely be released full time prior to trial.

Finally, it was very clear that the money bail system, while
being subordinated in importance, was maintained and that there
would be significant full-time detention by the setting of high
money bail. Not only are all those detention authorities and consid-
eration of dangerousness mentioned specifically in the bill, but
when the Department of Justice came before the House Judiciary
Committee in 1965, there were persistent questions from members
of the committee abou’, the problems of crime on bail.

The Deputy Attorney General at that time acknowledged to the
committee that the draft of the Bail Reform Act that was being
propesed was not an ideal statute, that it didn’t deal fully with all
the problems of dangerousness that one could suppose, that we
didn’t know how to draft such a statute, but that no statute was
needed in order to persist in the many ways in which Federal
courts had previously detained noncapital defendants prior to trial.

If you look in the prepared statement of Ramsey Clark and in
the questions of the committee to Ramsey Clark as Deputy Attor-
ney General in 1965, you will see a host of methods of pretrial de-
tention itemized and acknowledged by the Justice Department.
And all of those methods of pretrial detention, whether by revoca-
tion of release, by setting high money bail, by commitment for
mental examination, I think there was a total of 11, all of those
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methods that were in use prior to 1966 remain in use today and
account for the overwhelmingly large number of persons who are
detained in the Federal courts, and, of course, those methods are
preserved in the States where detention rates are even higher.

Therefore, there is on the face of it no basis for any suggestion
that the Bail Reform Act requires pretrial release and deoesn’t con-
sider the dangerousness of defendants. It is true, however, that no
criteria of danger to the community was put in the bill for persons
awaiting trial on noncapital charges. No such criterion ever existed
prior to the statute, no criterion exists up until the present time.

The Judicial Conference has recommended that such a factor be
inserted. While I would suggest a change in language which I will
come to later, I see no objection to inserting such a consideration. I
believe, as the judges already testified to you, that that is already
done by Federal judges and State judges everywhere; I do not think
it will make any difference in the setting of bail.

I do think many people will feel happier that judges are saying
openly what they say privately and what they say in conferences. I
see no reason to deny that concern about the conduct of defendants
while released has been and ought to be a legislative consideration
for the judiciary.

But, I believe that that consideration should be limited to the
setting of release conditions as the Judicial Conference has recom-
mended, and should not be a basis for a denial of bail in noncapital
offenses.

If you authorize the denial of bail in noncapital cases, you will,
after 192 years, be changing Federal law, and before you reach the
question of constitutionality—after all, the eighth amendment was
enacted by the same Congress that enacted the Judiciary Act—the
question is, What do you know today that Congressmen didn’t
know in 1789 and that magistrates and judges in this country in
colonial times, and in England long before, didn’'t know?

What is it that is new about dangerousness that requires a find-
ing, a judicial finding that an unconvicted person is dangerous?

I think such a finding would be a very unfortunate requirement
to insert in Federal law. If you authorize and require a Federal
judge, for the purpose of detaining a noncapital defendant, to find
that he or she is dangerous, you are imposing a penalty which no
subsequent trial can remove. If that defendant is acquitted or not
convicted, there will remain on the defendant’s record forever a
finding that he or she was dangerous, made on the first day or the
second day or the third day after arrest without ever weighing the
facts in the pending case, and of course without having any facts
on which you could predict dangerousness in the future.

I think it is a totally unnecessary and harmful finding to make. I
think it will put judges in a very difficult position and I think, in
fact, that this factor more than any other accounts for the enor-

mous restraint that has been exercised by U.S. attorneys in the
District of Columbia for the first 11 years of their detention stat-
ute, and I think it accounts for the great restraint with which
judges have ordered defendants preventively detained.

It is a very, very awesome responsibility to ask a judge on the
first day or the fifth day to find that a person arrested is so danger-
ous that he should be labeled a danger to the community and held
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In 1ncapacitation, not to assure his appear i -
vent him frorq committing future crirrrz)gs. ance at trial but to pre

As Judge Tjoflat said, that is the function of the trial and sen-
tence in our system. If you are going to enact a preventive deten-
tion statute, you should acknowledge that you are, for some people
going to authorize judges to try and sentence them in 1 day with-
out rules of evidence, without proof beyond a reasonable doubt
without a jury, and with just the trust that you have good records
that you can establish a good record of prediction.

I could understand the Congress feeling compelled to enact a de-
tention statute if you found that in the Jurisdiction over which you
have authority, the Federal court, there was an enormously high
rate of crime on bail. But you have no such data.

As Mr. Willetts and the judges indicated, the rate of arrest, rear-
rest on ball—x_lobody has_ given you statistics about convictions of
felonles.commltted_ on bail—the rate of crime on bail in the Federal
system is extraordinarily low. It is so low it is unbelievable.

But if you read the testimony before Congressman Hughes’ sub-
Efﬁ;n(li‘ctee, you vsélllf seg actknowledged over and over again that the
angerous defendants wer i i
icecagency crous de e not released in the pretrial serv-

rime on bail was certainly considered by the judges an is-
trates and U.S. attorneys in pretrial servig’e ageJnciegs anddan;,faxl'%;st
deal of detention persisted. The bulk of the dangerous people were
detained. If you have crime rates or arrest rates of 2, 3, 4 percent
that is an astonishing record. I think it is due in part to the ver};
careful supervision provided by pretrial service agencies and is due
in 71arge part to the fact that the bail system detains people in 1981
19786, the last 5 years, as it has detained them throughout historyj

’lhere.ls really no factual case that can be made for a detention
statute in Federal courts that can have such a tiny incidence of
rearrests on bail. It strikes me that the legislation approved by
the—-already passed by the Senate and approved by the full Judici-
ary Committee of the House to establish pretrial service agencies
throughou’t the Federal system is certainly the way to proceed, if
one doesn’t wish to revolutionize Federal law, change the 1789 stat-
ute before testing whether the remaining crime on bail problem in

glees Federal system can’t be taken care of by pretrial service agen-
But the more basic question is why is dan er to the co i
not a part of Federal law in noncapit};l casesgtoday? Why ﬁgéir’ltltlsti
f}?cfuélﬁtk:)};' 'thT Eli‘sié_ Co?}%riss in 1789? Why has it never been
in legislation tha ind i i3 i
toItltJL}el lakst in I dge iation | anyone can find in this country prior
ink the reason has to do with a dramatic chan i
system underwent in this country, a change thatgigsaﬁet\}}eerb?g
curred in England, in the 19th century, when the common law
system of personal sureties began to be replaced by bondsmen. |
I think the reasons for that historic change in the 18th century
were very laudable and liberal, The change occurred carefully. I
think that the change has validity even today. We were a frontier
country, not a stable society, in which people kept moving out of
the cities, off into fronpier areas and new places and we were. in
many ways, a comzaunity of strangers. It was thought unfair that
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the traditional bail system, with the need to find a .reliable friend
to act as surety, should be responsible for the detention of so many
citizens as they moved West or South or wherever they went.

So there grew up, and there are different accounts of the history
of it, there grew up a system of people in the community offering
their services, sometimes voluntarily to strangers and sometimes
for a fee, in order to attest to the reliability of a defendant.

And throughout the 19th century the idea of compensated sure-
ties began to spread in this country. If one reads State cases as well
as Federal cases in the latter part of the 19th century, you will see
that the issue of compensation or prohibition against compensation
to sureties was the major issue. Some courts found that it was
flatly against public policy to pay a surety, to promise to indemnify
him; that if a defendant would be permitted to compensate his
bondsman or his surety, he could in effect buy his freedom and
escape.

Tlr?e bail system that grew up, the money bail system that grew
up to assure appearance at trial, could also in the view of some
courts be used to assure escape from trial. There was really no way
of telling. If you could buy your way out of jail, you might wish to
come back, or whoever helped you might wish to assure your ap-
pearance at the trial. Or if the money was not important and the
surety was part of your criminal business or the surety didn’t know
you well enough, you could skip town, you no longer had any stake.

The importance, the historical importance of the surety seems
very much to have been lost on present-day legislatures and. courts.
But if you want to see it mentioned, and mentioned prominently,
in the history of this country, just take a look at a rundown of
State constitutional provisions in the United States today, very
similar to those that were in most but not all of the original colo-
nies at the time the country was established, and you will see that
the typical provision for bail reads something like the following:

All persons shall be bailable comma upon sufficient sureties
comma except in capital cases where the evidence is clear or the
presumption great.

What that language means to me, what I think it meant to our
predecessors, is that all persons were to be eligible for admission to
bail in noncapital cases, upon sufficient sureties; upon presentation
to the court of sufficient number of reliable persons so that the
court, when releasing the defendant, would have confidence that
reliable members of the community were going to bring that de-
fendant back; that they were willing to attest to his or her charac-
ter and reliability and be willing to risk their own lands or finan-
cial resources to bring the person back.

There is no mention in those early days of compensated sureties.
I think that compensated sureties grew up for reasons I have al-
ready suggested, when too many of us began to move into commu-
nities where we had no friends. And a crucial case came to the Su-
preme Court in 1912 in Leary v. United States, in which the Gov-
ernment tried to impose a trust on some funds posted as indemnifi-
cation for surety. And the major issue litigated before the Supreme
Court was whether to outlaw as against public policy the indemni-
fication of a surety or whether to allow it.
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And Justice Holmes, in a fairly brief opinion, had the following
things to say about the change from classic surety to the bail
system:

It is said that the bail contemplated by the revised statutes is common law bail
and that nothing should be done to diminish the interest of the bail

That means the surety—

in producing the body of his principal. But bail no longer is the mundium, al-
though a trace of the old relationship remains in the right of arrest. The distinction
between bail and suretyship is pretty nearly forgotten. The interest to produce the
body of the principal in court is impersonal and wholly pecuniary. If, as in this case,
the bond was for $40,000 and that sum was the measure of the interest on anybody’s
part, and it did not matter to the government what person ultimately felt the loss,
so long as it had the obligation it was content to take.

In other words, the Supreme Court was saying that when you set
bail for defendant, you could get the defendant back or you could
get his bond, it didn’t make any difference.

That decision to me is a watershed in American history, because
it validated, it said it was consistent with public policy to permit
defendant to indemnify or promise to indemnify or post collateral
with his surety.

I think the Supreme Court undoubtedly ruled the way it did not
only because of its notions about contracts in 1912 but also because
it felt that bail was too important as a liberalizing institution in
enabling release of persons prior to trial to invalidate it and put it
all back on the idea of personal surety.

But it is very significant that the High Court in England only 3
years earlier, in the case of Rex v. Porter, confronted exactly the
same question about whether or not it would be against public
policy to indemnify a surety. And it ruled that it was indeed
against public policy, in fact it was a criminal offense for a defend-
ant to offer or have anyone offer on his behalf to indemnify a
person who undertook to be a surety.

It was unlawful, the court said, in that it tended to produce a
public mischief, The idea was that when courts said bail with sure-
ties, they were taking hack from the defendant an obligation to for-
feit his own money if he failed to appear and, in addition, they
were taking the pledge of a surety to forfeit the surety’s money or
property. So there were two independent sources that the court
could look to for assuring appearances.

The English court said once you allow indemnification of sure-
ties, you are just reducing the assurance to one person, the defend-
ant, and that is not enough, that doesn’t guarantee appearance.

It strikes me that the Congress today, without abolishing the
money bail system for that proportion of cases where it serves a
useful purpose, could in fact consider the history out of which bail
arose and go back to the idea of the personal surety and the attes-
tation or willingness to stand for the reliability of the defendant
that were posed by those words “‘such sureties’” in the State consti-
tutions, and that you could explore several devices.

I wouldn’t want to propose statutory language, but I think it
would be worthwhile for this committee in its future hearings to
explore the usefulness of several devices.

One would be to authorize a court, where it is concerned about
the behavior of a defendant, or where it is concerned about the ap-
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ance at trial of a defendant who is considered to be an excep-
fi%alllglly high risk, to require that the defendant post bail, money
bail, and present sufficient sureties, where the court can decide
how many sureties and in what amount, and where there is a pro-
hibition in connection with that particular requirement of any pay-
ment of money or promise of indemnification as between the de-
t and the surety. _ . .
fer&‘cieig would not be i’lnprecedented. You will certainly find deci-
sions in State and Federal courts throughout history and running
right up until today where courts refuse to accept bond that de-
fendants offer to the court. They refuse to accept a surety because
they don’t know where the money came from, 1;,hey refuse to accept
sureties because they don’t understand or don’t trust the relation-
ship between the defendant and the surety. .

Some courts have throughout history been very attentive to the
problem of the relationship between the defendant and his surety,
his bail, his bondsman, And I personally do not understand the
high skip-rates, the high failures to appear in narcotics cases that
are coming out of some Federal districts after people post millions
of dollars in bail and run away, because those courts, it seems to
me, have full authority to refuse to accept cash or refuse to accept
bondsmen where the court lacks confidence that the cash will pro-
duce the defendant or that the bondsman cares about bringing the

ndant back. '
deffnd where the bondsman has been indemnified by the defend-
ant, the bondsman makes his money, the defendant goes free, the
court is left with what Justice Holmes gave it, left with $1 million
bail in the Treasury and if the court is happy, then everyone can
go home, and if the court is not happy because the defendant has
fled, then the court, I would think, ondthe néa.t go-around would not
ccept high money bail or compensated sureties.

: I tglinkgthat au%,hority exists classically, I think it can be author-
ized specifically by the Congress today. I see no reason why falrlures
to appear should be a problem in the Federal system under the
Bail Reform Act, under the Judiciary Act of 1789, I think it is a
problem we have sort of fallen into today. Many Federal judges
and State judges undoubtedly avoid it by not accepting bail from
certain persons. And perhaps what you need is more training semi-
nars for dealing with high risk cases by court systems.

The second method, apart from uncorqpensateq sureties, Vyould
be just the opposite of the provision that is found in the District of
Columbia preventive detention statute and is found in the bill pro-
posed by Congressman Sensenbrenner and Congressman Hughes.
Those bills say that no financial condition may be used to assure
the safety of the community. It seems to me that is wrong.

It seems to me that you ought to be able to authorize courts to
require a financial condition to protect the safety of the community
in those few cases where someone predicts there may be misbehav-
ior and there is to be a financial penalty, not only if the defendant
fails to appear but fails to maintain good behavior in the interim.
It seems to me that is just a market question again,

You might even wish to allow compensated sureties. To what
extent do you wish to permit private transactions between defend-
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ants and bondsmen in which someone will stand surety both for ap-
pearance and for lawful behavior in the meantime,

Just one other suggestion before ending my statement.

I would avoid, as I.indicated earlier, any suggestion that courts
should find defendants prior to trial to be a danger to the commu-
nity. It strikes me that the traditional language to deal with this
problem would be much preferable. The language can be down in a
couple of statutes and cases in different places, in different times
in history. But I like particularly the laiiguage that has been
quoted by a number of courts recently from the Massachusetts
body of liberties, promulgated in 1641, which talked about releas-
ing persons prior to trial with assurance of their appearance and
good behavior in the meantime.

It seems to me that to assure good behavior, like to assure ap-
pearance, is really the function of bail; to what extent can the
court by its conditions of release gain some assurance that the
person would behave in a proper manner? No need to predict dis-
appearance, no need to predict future crime; just set your condi-

tions with regard to the conduct you wish to obtain, not the thing
you fear.

And once you say I am imposing on you an obligation to appear
at trial and maintain good behavior in the meantime, you, the
court, are telling the accused and his or her surety exactly what
you expect. And the more difficult your surety requirement, the
more difficult it will be for that person to meet it. But if they meet
your condition, no reason why you shouldn’t permit them to be re-
leased. If they fail to meet your conditions, they will be detained as
defendants have been detained throughout history.

I would like to stop there. I apologize for speaking so long.

[The complete statement of Mr. Freed follows:]

PREPARED STATEMENT OF PrROF, DANIEL J. FREED

Mr. Chairman and members of the subcommittee, the core purpose of a number of
bills now pending before this committee and its counterpart in the Senate is to pro-
tect the community against crimes by dangerous felons during the interlude be-
tween their initial arrest and their eventual trial, It is a goal to which all law-abid-
ing citizens would readily subscribe, It is not a new goal in historic terms, Only the
methods proposed are different.

It is a goal toward which several colleagues and I devoted substantial effort in
1964-66 in the Department of Justice when the Bail Reform Act was being drafted.
We devoted countless hours in the early months to the task of developing a bill that
would contain both liberal release procedures and authority for preventive deten-
tion, and that would convert the money bail system into a system of explicit Jjudicial
decisions to release or to detain. None of those drafts ever survived close scrutiny
either in the Department of Justice or on the Hill,

In the end, the best we were able to do was to devise a legislative formula that,
among its many release criteria and procedures, specified a crime control criterion
for bail-setting or denial of bail in capital cases and on appeal, authorized part-time
detention contemplated full-time detention on high money bail in noncapital cases.
In his testimony before the House, the Depu? Attorney General acknowledged the
difficulties of the bail crime problem and the rafting process, and itemized methods
by which Federal courts could continue after the Act, as before it, to detain high
risk defendants,

The Bail Reform Act of 1966 was not envisioned as a perfect statute, Its compre-
hensive and fair attention to many details of bail administration, and its fidelity to
the history of bail in the Federal system, gained overwhelming bipartisan support
ied by Congressmen Celler and McCulloch in the House, and be Senators Ervin and
Hruska in the Senate. But the problem of crime on bail did not cease being of con-
cern to the Justice Department in the latter 1960's. As Director of the Office of
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Criminal Justice I remained involved in a variety of initiatives that evidericed the
Department’s determination both to reduce needless detention and to curtail dan-
gerous release,

One such initiative, in cooperation with the Federal courts in Washington, D.C,,
was the establishment of the Judicial Council Committee on the Operation of the
Bail Reform Act in this city. Chaired by District Judge George Hart, the Committee
in 1969 recommended, by divided vote, the enactment of a preventive detention stat-
ute for D.C. A second initiative was the eariy drafting in 1968 of a proposed Speedy
Trial Act for the Federal system. Among other things, it proposed expedited trials
for high risk defendants released pending trial, and the establishment of pretrial
control agencies to make bail recommendations and supervise released defendants
in selected Federal districts.

Looking back now on the decade of the 1970’s, we know that Congress in 1970
enacted a preventive detention statute for the District of Columbia only, and the
Speedy Trial Act of 1974 for the Federal court system. Until very recently, the de-
tention statute was used rarely and crime on bail continued to vex the courts and
the public in Washington. In 1980, hearings in the House and Senate were held to
assess the operation of the ten experimental Pretrial Service Agencies established
under Title II of the Speedy Trial Act. The verdict was favorable,

This year, the Senate has passed legislation that would establish such agencies
wherever needed in the Federal courts, and the House Judiciary Committee favor-
ably reported a similar bill. One striking fact about the record of Federal Pretrial
Service Agencies concerns crime on bail: as of the 1980 Hearings, the rearrest rate
in PSA districts had been cut in half, The rate in Board districts for convicted de-
fendants went from 7 to 3.4 percent; in Probation districts, from 9.1 to 4.5 percent.

This skeleton outline of legislative approaches to the bail crime problem affords a
useful background for considering future bail legislation, Several bills pending in
1981 again try to authorize Federal judges to prevent crime on bail by ordering pre-
trial detention in noncapital cases upon a finding that the defendant is dangerous.
A number of objections to such bills have often been registered in the past; that
they incorrectly assume that judges can accurately predict crime; that they imper-
missibly abridge the constitutional right to bail; that they unfairly punish innocent
persons without trial; that they would aggravate the already serious jail overcrowd-
ing problem by needless detention.

My testimony today is rooted in the belief that reasonable crime control and a
right to bail have been accommodated throughout history and can coexist today. I
view the right to bail as fundamental and pervasive, but there have always been
limits on pretrial release, Similarly, I view crime on bail as a distressing problem
that can be reduced, but that cannot be eliminated without eliminating pretrial re-
lease itself.

Throughout history, the bail system has served to release many accused persons
and to detain others, This was true for centuries prior to the Bail Reform Act, and
remains true today. The balance between release and detention has fluctuated in
different generations, Some fluctuations are reflected in legislation, most strikingly
in England between 1275 and 1689, Other fluctuations reflected changes in the way
judges exercised their discretion due to shifting crime and imprisonment rates; or to
changes in the political climate; or to changes in structures of judicial administra-
tion, Similar pressures persist today.

The questions for the Subcommittee, as in the past, are whether to alter the bal-
ance between release and detention, and where to draw the line, There are no easy
answers,

There is no reason to believe that you will find that the balance being struck by
Fedetral law and practice today is just right, There will always be room for improve-
ment,

At the same time, I doubt that you will uncover facts that could lead a reasonable
legislator to believe that a dramatic reduction in pretrial crime can be produced in
the near future simply by rewriting a Federal statute. The political benefits of advo-
cating crime-fighting legislation are well known, but the practical benefits in curb-
ing crime by changing the basic principles of the bail system are at best marginal,
That lesson was taught by the District of Columbia experience in the 1970's,

Distortion may be a major impediment to your work., You will encounter a
number of proposals based on erroneous or misleading descriptions of bail law
today, or bail history, or “statistics” about bail erime or bail jumping, You will hear
frequent arguments pertinent to local crime and system deficiencies in the states,
but they will often prove irrelevant to the Federal system, As you listen to propo-
nents of imprisonment and incapacitation immediately after arrest, you will in-
creasingly perceive attempts to make the bail system a scapegoat for the nation’s
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crime problem, and a surrogate for the traditional process of trial, conv19txpn and
sentence. It will be important threughout to remember that you are examining one
tiny part of a complex criminal justice system, and that all sorts of unexpected side
effects can flow from throwing the system out of .balanpe. - .

Many facts laid before you will be solid and disturbing. They often will leave you
puzzled about remedies. I refer particularly to data that will show, or suggest, that a
substantial number of mistakes are made in bail decisionmaking each day. As in
any large volume human system, many decisions prove wrong in the light of hind-
mg}?ot; example, a number of Federal defendants released on pgil flee to avoid pros-
ecution: a few remain fugitives for months or years. I_n addxt}op, a numbpr of de-
fendants released on bail engage in some kind of criminal activity in the interlude
even though they diligently return as required for court hearings. No one has yet
shown how the misdeeds of these errant defendants pquld have been predicted and
prevented without at the same time erroneously detaining a much larger number of

efendants unnecessarily.

Fe'(li‘ﬁza;z?me is true on the deten};;ion side. A number of Federal defendants who are
detained before trial each year are not convicted. A pumber of them are convicted
but are not sentenced to serve additional time in prison. In’addltlon, a num})er of
research studies over the years have suggested that, controlling for other variables,
defendants who are detained before trial are adversely _af_fectgd in their rates of con-
viction or the severity of their sentences. Here again it is difficult to expect a per-
fect system in which judicial officers could be expected, in decisions made on sparse
information almost immediately after arrest, to accurately forecast the future. They
cannot single out for detention only those defendants who, much later, will be fairly
convicted and appropriately sentenced to imprisonment. '

When you tally up all the retrospective pv1dence of unsafe bail re}eases and un-
necessary detention decisions, you will begin to see the bail system in full perspec-
tive. You will understand how nearly every bail decision a judge makes runs the
risk of being wrong, and how almost no bail decision can be immune from criticism
so long as the case is pending. You will appreciate how very c}lfﬁcult is the daily
task of the United States Magistrate or District Judge. A major question for'the
Congress is whether it is able to codify in legislative language any new instructions
that will increase the ability of the judiciary to predict the future, .

Many courts and commentators believe that the basic vice of a preventive deten-
tion statute would lie in its unconstitutionality under the Eighth Amendment, I dis-
agree. The more basic question, I suggest, must take you back one step: .

What new development in 1981 requires Congress to repeal the right to bax} in
noncapital cases—a right that has persisted in Federal law for the 192 years since

iciary Act of 17897 o
t;hIe gtlell?e?/e t)}lmt if you study that single question, you will conclude that bail crime
has been reasonably controlled in thei past, and can be reasonably controlled in the
uture, without a revolutionary repeal. _

f The central facts for you to examine are: (1) that dangerous nonpapltal defendants
and crime on bail have been considered and controlled