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BAIL REFORM ACT-1981-82 

WEDNESDAY, JULY 29, 1981 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, 

AND THE ADMINISTRATION OF JUSTICE, 
COMMITTEE ON THE JUDICIARY, 

Washington, D. C. 
The subcommittee met, pursuant to notice, at 10:10 a.m., in room 

2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier 
(chairman of the subcommittee) presiding. 

Present: Representatives Kastenmeier, Railsback, Sawyer, and 
Butler. 

Also present: Timothy A. Boggs, professional staff member; 
Joseph V . Wolfe, associate counsel; and Audrey K. Marcus, clerical 
staff. 

Mr. KASTENMEIER. The committee will come to order. 
The subcommittee is convened this morning to begin a series of 

hearings on the Bail Reform Act of 1966. These hearings will con­
tinue tomorrow and following the August recess as well. It is my 
intention that these hearings provide the House with a thorough 
review of the Bail Reform Act in addit.ion to whatever review has 
been accorded by our witnesses beforf.~ the subcommittee and any 
others that have taken place. This will be a thorough review. 

Bail, as an American criminal justice issue, has been with us 
since our earliest days. In response to colonial abuses, the eighth 
amendment to the .Constitution was enacted to forbid the imposi­
tion of excessive bail. In 1789, Congress enacted a Federal statute 
permitting the requirement of money bail to insure the appearance 
at trial of those charged with Federal crimes, the theory being that 
the requirement of a financial deterrent to flight would adequately 
insure that the trial could go forward without the incarceration of 
the presumed innocent defendant. 

However, money bail and the general conduct of the bail system 
became the subject of considerable criticism as a prime example of 
a traditional practice fraught with discrimination. In response to 
this climate, the Congress passed the Bail Reform Act of 1966, 
really the first basic change in the Federal bail law since 1789. It 
was greeted with great enthusiasm and hailed as a progressive 
measure. On June 24, 1966, the Bail Reform Act became effective 
and continues today. 

The principal feature of the act is that personal recognizance or 
release on an unsecured bond shall be the presumptive determina­
tion in all cases. Other conditions cannot be imposed unless the 
bail-setting judicial officer determines that such release will not 

(1) 
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reasonably assure the defendant's appearance. If such a determina­
tion is made, the judge must then consider each of a series of pre­
scribed conditions in the order of priority listed in the statute; a 
combination of conditions may be imposed if one is considered in­
sufficient. 

The condiUons enumerated in the statute are: release in the cus­
tody of some responsible person or organization; restrictions on 
travel, associations, or place of abode; a returnable cash deposit, 
not to exceed 10 percent of the bond set; the traditional bail bond, 
or cash in the amount of the bond; or any other conditions deemed 
reasonably necessary to assure appearance. 

There is no provision in the statute specifically authorizing 
denial of bail for noncapital offenses, nor is there a provision in the 
law which specifically authorizes "danger to the general communi­
ty" as a consideration in the determination as to whether or not to 
release an individual on bail. At present, the sole function of bail is 
to provide reasonable assurances of the appearance of the accused; 
it is not a demand for absolute certainty of appearance nor is it a 
crime-fighting device designed to keep possibly dangerous persons 
off the street. 

Frankly, I believe it can be safely stated that the Bail Reform 
Act has not lived up to the high hopes of the Nation. Abuses of the 
money-bail requirements still take place, defendants who present 
little risk of flight are still incarcerated, and, it has also been 
strongly argued that the features of the act do not provide for the 
pretrial incarceration of truly dangerous, crime-prone defendants. 

The subcommittee will begin today and tomorrow to examine 
each of these issues. 

[Copies of H.R. 3006, H.R. 4264, and H.R. 4362 follow:] 
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B71'1I rONGHE~~ H R 3006 lwr ~gRRroN • • 

To amrnd th(' Bail H('form Aet of 1 ~)(j() tn nllthol'iz(' ('onRidprntion of dung-PI' to 
tIl(' ('ommullit" in spiting- (,olldition~ or j'(·lpHs('. to ullthorizp I'P\'o('ution of 
IlJ,(·tl'inl rl'l(,lls'P for p<'rsoJls who "iolat(· thpir J'(',IPIlS(' ('onditions, intimidn(<' 
wit Il('SS('S or jurors, or ('0ll1111it 11('\\' orfpJls('s, and tor othc'r pllrposps, 

IN 'rIlE II01T8g OF REPHEBEN'rATIVES 

.\I'H[[,2, 1H141 

Mr, Sl':Nl'lgNBHBNNg[~ introdu('l'd tIl(' following hill; whi('h WllS rpfprrpd to tl1<' 
('Ollllllitt(,(1 Oil tIl<' ,I \ldi('inr~' 

A BILL 
To nnwnd the' Bail H('fol'll1 Act of 1 HUG to tluthoriz(' ('ol1Rid{'l'n­

tion of dangel' to tIl(' community in se'tting ('onditiol1R of 

re]Pas~', to 11 tI thoriz{' I'(,YO('lltion of pl'ptrin I I'C lense for P('l'­

ROllS who yioln t(' tIH'ir 1'P I NUH' conditions, inti midn t(' wi t­

Il(,SH(,S 01' jurors, or ('ommit ll('\\' offpIlS('R, nnd for otiwr 

p l1l'})() s (' R. 

1 Be it (,lIltc/ed by the Sen(lte lind jJouse of Re/H'(,Sl'I1{(/­

~ tiN',I! of the United Slalcs of .. 1111('1';('(( in eOll!ll'('88 llss('mbled, 

:3 'I'hnt s('C'tioll :nAG of titlp 18, Fnitpd ~tnt(IS (10<1(', iR 

-I· nnwndc1d HR follows: 
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8 
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10 

11 

12 

13 

4 

2 

(a) by inserting m subsection (a) the words 1101' 

the safety of any other person or the community" (1) 

after "as required" in the first sentence, and (2) after 

"for trial" in the second sentence; 

(b) by amending paragraph (5) of subsection (a) to 

read as follows: 

"(5) impose any other condition, including a con­

dition requiring that the person return to custody after 

specified hours of release for employment or other lim­

ited purposes."; 

(c) by adding the following sentence at the end 

of subsection (a): "No financial condition may be 

imposed to assure the safety of any other person or the 

14 community."; 

15 (d) by amending subsection (b) to read as follows: 

16 "(b) In determining which conditions of release' will rea-

17 sonably assure the appearance of a person as required and 

18 the safety of any other person or the community, the judicial 

19 officer shall, on the basis of available information, take into 

20 account such matters as the nature and circumstances of the 

21 offense charged, the weight of the evidence against the 

22 person, his family ties, employment, financial resources, 

23 character and mental condition, past conduct, length of resi-

24 aence in the community, record of convictions, and any 

I 
: 

- -- ----~ --------

5 

3 

1 record of appearance at court proceedings or of flight to avoid 

2 prosecution or failure to appear at court proceedings." 

3 SEC. 2. Section 3147 of title 18, United States Code, is 

4 amended: 

5 (a) by changing t.he title to read: 

6 "§ 3147. Appeal from conditions of release or order of de-

7 

8 

9 

10 

11 

12 

13 

tention."; 

(b) by adding after the phrase "the offense 

charged," in subsection (b) the phrase "or (3) he is or­

dered detained or an order of detention has been per­

mitted to stand by a judge of the court having original 

jurisdiction over the offense charged,"; and 

(c) by adding after subsection (b), the following 

14 new subsections: 

15 "(0) In any case in which a judicial officer other than a 

16 judge of the court having original jurisdiction over the offense 

17 with which a person is charged orders his release with or 

18 without setting terms or conditions of release, the United 

19 States attorney may move the court having original jurisdic-

20 tion over the offense to amend or revoke the order. Such 

21 motion shall be considered promptly. 

22 "(d) In any case in which-

23 "(1) a person is ordered released, with or without 

24 the setting of terms or conditions of release by a judge 
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2 

5 

6 

4 

of the court having original jurisdiction over the offense 

with which the person is charged, or 

"(2) a judge of a court having such original juris­

diction does not grant the motion of the United States 

attorney filed pursuant to subsection (c), 

6 the United States attorney may appeal to the court having 

7 appellate jurisdiction over such court. Any order so appealed 

8 shall be affirmed if it is supported by the proceedings below. 

9 If the order is not so supported, the court may (A) remand 

10 the case for a further hearing, or (B) with or without addi-

11 tional evidence, change the terms or conditions of release or , 

12 order detention as provided for in this chapter." 

13 SEC. 3. Section 3148 of title 18, United States Code, is 

14 amended to read as follows: 

15 "§ 3148. Release in capital cases or after conviction 

16 "(a) A person (1) who is charged with an offense punish-

17 able by death, or (2) who has been convicted of an offense 

18 and is awaiting sentence, shall be treated in accordance with 

19 the provisions of section 3146 unless the judicial officer has 

20 reason to believe that no one or more conditions of release 

21 will reasonably, ass.!lre that. the person '\ViII not flee or pose a 

22 danger to any other person or to the community. If slIch a 

23 risk of flight or danger is believed to exist, the person may be 

24 ordered detained. 
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1 "(b) A person who has been convicted of an offense and 

2 sentenced to death or to a term of confinement or imprison-

3 ment and has filed an appeal or a petition for a writ of certio-

4 rari shall be detained unless the judicial officer finds by clear 

5 and convincing evidence that (1) the person is not likely to 

6 flee or pose a danger to any other person or to the property 

7 of others, and (2) the appeal or petition for a writ of certiorari 

8 raises a substantial question of law or fact. Upon such find-

9 ings, the judicial officer shall treat the person in accordance 

10 with the provisions of section 3146. 

11 "(c) The provisions of section 3147 shall apply to per-

12 sons described in this section, except that a finding of the 

13 judicial officer that an appeal or petition for writ of certiorari 

14 does not raise by clear and convincing evidence a substantial 

15 question of law or fact shall receive de novo consideration in 

16 the court in which review is sought." 

17 SEC. 4. Chapter 207 of title 18, United States Cqqe, ~is 

18 amended by adding after section 3150 the fono:wing 'Ine~'Y 

18 sections: 
'ft\ ,~;;ii~ .~;~ ~:: 

20 "§ 3150A. Sanctions for violation of releS\~~~ottA(J.~H(ms 'I,. 

21 "(a) A person who has been CQNd}tJm1,Ully released pur:' 

22 suant to section 3146 and w1w ,hili! \dUl~l,t~d: ullvondition 'of 

23 release shall be subject to.ir~vf}.Q~t~Qll;oJ' };~e~e An~.tp"prq$:-

2£b ecution for contemptpf:cqW1Y. \d !I ~;'!I'J 1l1l','l .r: dL~< 1 
I. 
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1 "(b) Proceedings for revocation of release may be initi-

2 ated on motion of the United States attorney. A warrant for 

3 the arrest of a person charged with violating a condition of 

4 release may be issued by a judicial officer and the person 

5 shall be brought before a judicial officer in the district where 

6 he is arrested. He shall then be transferred to the district in 

7 which his arrest was ordered for proceedings in accordance 

8 with this section. No order of revocation shall be entered 

9 unless, after a hearing, the judicial officer finds that there is 

10 clear and convincing evidence that the person has violated a 

11 condition of his release. 

12 "(c) Oontempt sanctions may be imposed if, upon a 

13 hearing and in accordance with procedures applicable to 

14 criminal contempt, it is established that the person has inten-

15 tionally violated a condition of his release. The contempt pro-

16 ceedings shall be expedited and heard by the court without a 

17 jury. A person found guilty of contempt for violation of a 

18 condition of release may be imprisoned for not more than six 

19 months, or fined not more than $1,000, or both. 

20 "§ 3150B. Sanctions for threatening witnesses or jurors 

21 while on release 

22 "(a) A person who has been conditionally released pur-

23 suant to section 3146 and who has threatened, injured, in-

24 timidated, or attempted to threaten, injure, or intimidate a 

9 

7 

1 prospective witness or juror, shall be subject to revocation of 

2 release. 

3 "(b) Proceedings for revocation of release may be initi-

4 ated on motion of the United States attorney. No order of 

5 revocation shall be entered unless, after a hearing, the judi-

6 cial officer finds that there is clear and convincing evidence 

7 that the person has threa,tened, injured, intimidated or at-

8 tempted to threaten, injure, or intimidate a prospective wit-

9 ness or Juror. 

10 "§ 3150C. Sanctions for committing serious offenses while 

11 

12 

on release 

"(a) A person who has been conditionally released pur-

13 suant to section 3146 and as to whom there is probable cause 

14 to believe he has committed a felony while released shall be 

15 subject to revocation of release. 

16 I/(b) Proceedings for revocation of release may be initi-

17 ated on motion of the United States attorney. No order of 

18 revocation shall be entered unless, after a hearing, the judi-

19 cial officer finds by clear and convincing evidence that (1) a 

20 State or Federal magistrate, judge, judicial officer or grand 

21 jury has found probable cause to believe that the person has 

22 committed a felony and (2) such felony was committed while 

23 the person was released on the prior charge." 
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1 SEC. 5. Section 3152 of title 18, United States Oode, is 

2 amended by adding at the end thereof' the following new sub-

3 sections: 

4 "(3) The term 'felony' means any criminal offense 

5 punishable by imprisonment for more than one year by 

6 an Act of Oongress or the law of a State. 

7 "(4) The term 'misdemeanor' means any criminal 

8 

10 

offense punishable by imprisonment for one year or less 

by an Act of Oongress or the law of a State. 

"(5) l'he term 'State' includes the District of 00-

11 lumbia, the Oommonwealth of Puerto Rico, and the 

12 possessions of the United States." 
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D7TlI CONGR1~SS H R 4264 IS'1' SESSION .. . 
To amend ehllpter 207 of title 18 of the lTnitcd Stlltes Code with respoot to 

dctl'ntion of defendants before [rilll ill ('I'iminlll ellsos. 

IN THE HOUSE 0]' REPRESENTATIVES 

Jl'LY 24, ID81 

Mr. HllGIIBS inlrodu{'('d tho following bill; whit'll Wllll referred to the CotnmiU('(1 
on the ,./ udieillr,Y 

A BILL 
Tlo amend chapter 207 of title 18 of the United States Oode 

with respect to detention of defendants before trial in crimi­
nal cuses. 

1 Be it e1lacted by the Senate and Rouse of RejJ7'eSellta-

2 lives of the United Stales of America tn Oon,qress assembled, 

3 That this Act mny be cited as the "Pretrial Detention Act of 

4 ID81". 

5 SEC. 2. (a) Section 3146(a) of title 18 of the United 

6 Stutes Oode is amended-
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16 

17 

18 

19 
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2 

(1) by striking out "Any" and inserting in lieu 

thereof "Except as provided in subsection (h) of this 

section, any"; 

(2) by striking out "required" and all that follows 

through "appearance of the person for trial" and in­

serting in lieu thereof "required and the safety of any 

other person or the community. If the judicial officer 

makes such a determination, the judicial officer shall, 

either in lieu of or in addition to the methods of release 

described in the first sentence of this subsection, 

impose the first of the following conditions which will 

give such assurance (but no financial condition shall be 

imposed other than to assure appearance of the person 

as required)"; and 

(3) in paragraph (5), by striking out "assure ap­

pearance as required, including a condition requiring 

the person to return to custody after specified hours" 

and inserting in lieu thereof "give such assurance". 

(b) Section 3146(b) of title 18 of the United States Code 

20 is amended-

21 

22 

23 

24 

25 

(1) by striking out "will reasonably assure appear­

ance" and inserting in lieu thereof "will give the as­

surance described in subsection (a) of this section"; 

(2) by inserting "such matters as" after I/take into 

account'" I 

1 

2 

3 

4 

5 

--- ~---~- - .. -

13 

3 

(3ft by inserting II and other local" after II family" ; 

and 

(4) by inserting "past conduct," after "mental 

condition," . 

(c) Section 3146(d) of title 18 of the United States Code 

6 IS amended by striking out itA person who is ordered re-

7 leased on a condition" and all that {ollo\vs through "continu-

8 ing the requirement.". 

9 (d) Section 3146 of title 18 of the United States Code is 

10 amended by adding at the end the following: 

11 l/(h)(I) The judicial officer shall, as an initial matter in a 

12 proceeding under this section, determine whether such 

13 person-

14 

15 

16 

17 

18 

19 

I/(A) is presently on probation, parole, or manda­

tory release for an offense punishable under State or 

Federal law; and 

It(B) poses a risk of flight or a danger to the 

safety of any other person or the community. 

~'(2) If the judicial officer determines that such person is 

20 a person described in paragraph (1) of this subsection, such 

21 officer may order such person detained for a period of no 

22 more than 5 calendar days until the appropriate court, proba-

23 tion, or parole officer takes the person into custody or de-

24 clines to do so. If such person is not taken into such custody I 

25 the judicial officer shall recommence appropriate proceedings 
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1 under this chapter. It shall be the duty of the Attorney for 

2 the Government to notify such appropriate court, probation, 

3 or parole officer of the determination under this section". 

4 (e) Section 3147 of title 18 of the United States Oode is 

5 amended-

6 

7 

8 

9 

10 

11 

12 

13 

(1) in subsection (a), by striking out ", or whose 

release on a condition" and all that follows through 

"3146(e)" and inserting in lieu thereof Ilunder section 

3146 or 3156 of this chapter"; and 

(2) in subsection (b), by inserting I'under section 

3156 of this title or" after "In any case in which a 

person is detained". 

SEC. 3. (a) Ohapter 207 of title 18 of the United States 

14 Oode is amended by inserting after section 3155 the follow-

15 ing: 

16 "§ 3156. Pretrial order in cases of danger to other persons 

17 

18 

or community 

I'(a) After a determination under section 3146 of this 

19 title that a defendant is eligible for release under such sec-

20 tion, the judicial officer shall then hear and dispose of any 

21 motion for an order under this section, taking into account 

22 the matters described in section 3146(b) of this title. If the 

23 judicial officer determines that the requirements are satisfied 

24 for an order under this section, the judicial officer shall ad-

25 vance the date of trial, or recommend such date be advanced, 

i' 

~-- ----~ 

15 

5 

1 if such action will reasonably minimize the danger which the 

2 judicial officer has found to exist. If the judicial officer deter-

3 mines by clear and convincing eyidence that such danger 

4 cannot be reasonably minimized by such means or by a condi-

5 tion or conditions of release imposed under section 3146 of 

6 this title, the judicial officer may order the defendant detained 

7 either at all or at specified hours before trial. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I/(b) The judicial officer may make an order under this 

section only if the judicial officer finds that-

"(1) there is a substantial probability that the de­

fendant committed the offense charged; and 

1f(2) the defendant poses a danger to the safety of 

any other person or the community, based on findings 

by clear and convincing evidence that-

I/(A) if the offense charged is a violent crime: 

the c1cfendanl-

"(i) has committed a violent crime 

within the most recent cumulative two-year 

period the defench"tnt was not confined in a 

correctional facility, and was convicted of 

that crime; or 

II(ii) is on probation, parole, 01' release 

with rcspect to a violent crime; 

II(B) if the offensc charged is either fl, violent 

ct'ime or a serious drug crime, the defendant's 
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2 

3 

4 

5 

6 

7 

16 

6 

pattern of behavior consisting of the defendant's 

past and present conduct poses such a danger; or 

"(0) the defendant, for the purpose of ob­

structing or attempting to obstruct justice, threat­

ens, injures, intimidates, or attempts to threaten, 

injure, or intimidate any prospective witness or 

Juror. 

8 "(c)(l) The attorney for the Government may move for 

9 an order under this section any time before final disposition of 

10 the case in the trial court. If the defendant has been released 

11 under section 3146 of this title, the attorney for the Govern-

12 ment may seek the issuance of a warrant for the defendant's 

13 arrest on a showing of probable cause that the defendant 

14 should be detained under this section. 

15 "(2) A motion for an order under this section shall be 

16 accompanied by an affidavit explicitly-

17 II(A) showing how the requirements of subsection 

18 (b) of this section are satisfied; and 

19 tt(B) setting forth the reasons why danger cannot 

20 reasonably be minimized by an order under this section 

21 other than an order for detention or an order under, 

22 section 3146 of this title. 

23 ' 11(3) A motion under this section shall be heard and de-

24 termined as soon as practicable unless a continuance is grant-

25 ed under this paragraph. A continuance sought by the de-

; 

" 

,i 
u 

J l! 
Ii 

17 

7 

1 fendant shall not' exceed a period of five calendar days, unless 

2 the judicial officer determines there is good cause for exceed-

3 ing such period. A continuance sought by the Government 

4 shall be granted upon a showing of good cause and shall not 

5 exce(:Jd five calendar days. The jud;cial officer shall take into 

6 account any time the defendant has been detained under sec-

7 tion 3146(h)(2) of this title in determining whether there is 

8 good cause for a continuance sought by the Government. The 

9 defendant may be d.etained pending the hearing. 

10 11(4) The defendant shall be entitled to be represented by 

11 counsel, to present witnesses and evidence, and to cross ex-

12 amine witnesses against the defendant. 

13 11(5) Information stated in, or offered in connection with, 

14 any order under this section need not conform to the rules 

15 pertaining to the admissibility of evidence in a court of law. 

16 11(6) No testimony of a defendant given during a hearing 

17 under this section shall be admissible against the defendant 

18 (except for impeachment purposes) in any other judicial pro-

19 ceeding, other than a proceeding under section 3150 of this 

20 title or a prosecution for perjury or false statement. 

21 tt(d) Not later than twenty-four hours after issuing an 

22 order under this section the judicial officer shall set forth in 

23 writing the findings of fact and conclusions of law justifying 

24 such order. 
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1 /'(e) If a judicial officer finds that circumstances have 

2 changed so that the basis for detention under this section has 

3 been eliminated, the judicial officer shall release under sec-

4 tion 3146 of this title a defendant so detained, or shall order 

5 or recommend advance of the trial date. 

6 "(f) The trial of a defendant ordered detained under this 

7 section shall, consistent with the sound administration of jus-

8 tice, have priority over all other trials other than those al-

9 ready in progress. The case of a defendant detained under 

10 this section shall be brought to trial within sixty calendar 

11 days after the order for detention under this section is made , 

12 unless the trial has been delayed at the request of the defend-

13 ant by a motion for a continuance. If the time limits set forth 

14 in this section expire, the defendant shall no longer be de-

15 tained under this section. 

16 l/(g)(I) To the extent practicable, defendants detained 

17 under this section shall be confined in a place other than one 

18 designated for convicted persons. 

19 1/(2) Any restrictions on the rights such defendants 

20 would have if not so detained shall be as minimal as institu-

21 tional security and order require. 

22 1/(3) Defendants so detained shall be afforded reasonable 

23 opportunity for private consultation with counsel, and for 

24 good cause shown shall be released upon order of the judicial 

25 officer in the custody of the United States marshal or other 

.. 
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1 appropriate person for limited periods of time to prepare de-

2 fenses or other proper reasons. 

3 "§ 3157. Credit for time detained 

4 "Every defendant convicted of an offense shall be given 

5 credit, against any term of imprisonment imposed for such 

6 offense, for all time spent in custody under this chapter with 

7 respect to proceedings in connection with such offense.". 

8 (b)(I) The table of sections at the beginning of chapter 

9 207 of title 18 of the United States Oode is amended by 

10 striking out the item relating to section 3152 and all that 

11 follows through the end of 'such table and inserting in lieu 

12 thereof the following: 

":{ 1 i'd. Estnblishment of pretrinl sen·ices agencics. 
";H5H. Orgllnizution of pretrilll sen'iees agencies, 
"a 15-1, ~'\Inl'tions lind po\\'('rs of pretrinl sen'ices IIgencies. 
";315;i. Heport to Congress. 
"31 iiH, Pretrinl detention in cllses of danger to other pcrsons or community . 
.. :~ 15;. Credit for tim!.' detnined. 
"a158. Definitions.". 

13 (2) Section 3156 of title 18 of the United States Oode is 

14 redesignated as section 3158. 

15 (c) Section 3158 of title 18 of the United States Oode 

16 (as so redesignated by this section) is amended by adding at 

17 the end the following: 

18 

19 

20 

21 

22 

"(c) As used in section 3156 of this title-

1/(1) the term 'violent crime' means a Federal or 

State offense that-

"(A) is punishable by imprisonment for a 

period greater than one year; ~nd '. 
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,j(B) involves a substantial risk of harm 

through the use or threat of physical force against 

the person of another; 

"(2) the term 'serious drug crime' means an of-

5 fense that-

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

"(A) is punishable by a period of ten years 

or more imprisonment; and 

"(B) violates the Oontrolled Substances Act, 

the Oontrolled Substance Import and Export Act, 

or the Act entitled 'An Act to facilitate increased 

enforcement by the Ooast Guard by laws relating 

to the importation of controlled substances, and 

for other purposes' approved September 15, 1980 

(21 U.S.O. 955a); and 

"(3) the term 'judicial officer' has the same mean­

ing such term has for the purposes of sections 

3146-3150 of this title.". 

1\ 
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97TH CONGRESS H R 4362 
1ST SESSION • • 

To amend the Bail Reform Act of 1966 to permit consideration of danger to the 
community in setting pretrial release conditions, to pennit pretrial detention 
of certain offenders, and for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

JULY 31, 1981 

Mr. SAWYER (for himself, Mr. MCCLORY, Mr. TRIBLE, Mr. FISH, Mr. SAM B. 
HALL, JR., Mr. BUTLER, Mr. MOORHEAD, Mr. SENSENBRENNER, Ms. 
FIEDLER, and Mr. SHAW) introduced the following bill; which was referred 
to the Committee on the Judiciary 

A BILL 
To amend the Bail Reform Act of 1966 to permit consideratin.TI 

of danger to the community in setting pretrial release condi­

tions, to permit pretrial detention of certain offenders, ani 

for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Bail Reform Act of 

4 1981". 



I . iiQA' ;? --------------- ----~ --------

22 

2 

1 SEO'l'ION 1. (a) Sections 3141 through 3151 of title 18, 

2 United States Oode, are repealed and the following new sec-

3 tions are inserted in lieu thereof: 

4 "§ 3141. Release and detention authority generally 

5 "(a) PENDING TRIAL.-A judicial officer who is author-

6 ized to order the arrest of a person pursuant to section 3041 

7 of this title shall order that an arrested person who is brought 

8 before him be released or detained, pending judicial proceed-

9 ings, pursuant to the provisions of this c~apter. 

10 I/(b) PENDING SENTENOE OR ApPEAL.-A judicial offi-

11 cer of a court of original jurisdiction over an offense, or a 

12 judicial officer of a Federal appellate court, shall order that, 

13 pending imposition or execution of sentence, or pending 

14 appeal of conviction or sentence, a person be released or de-

15 tained pursuant to the provisions of this chapter. 

16 "§ 3142. Release or detention of a defendant pending trial 

17 I/(a) IN GENERAL.-Upon the appearance before a judi-

18 cial officer of a person charged with an offense, the judicial 

19 officer shall issue an order that, pending trial, the person 

20 be-

21 

22 

23 

11(1) released on his personal recogmzance or 

upon execution of an unsecured appearance bond in an 

amount specified by the judicial officer, pursuant to the 

24 provisions of subsection (b); 

" 

.. 
,! 

1 

2 

3 

4 

5 

6 

7 

8 
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"(2) released on a condition or combination of 

conditions pursuant to the provisions of subsection (c); 

1/(3) temporarily detained to permit revocation of 

conditional release pursuant to the provisions of sub­

section (d); or 

"(4) detained pursuant to the provisions of subsec-

.. tion (e). 

I/(b) RELEASE ON PEHSONAL RECOGNIZANCE OR UN-

9 SEOUlmD BOND.-The judicial officer shall order the pretrial 

10 release of the person on his personal recognizance or upon 

11 execution of an unsecured appearance bond in an amount 

12 specified by the judicial officer, subject to the condition that 

13 the person not commit a ]'1ederal, State, or local crime during 

14 the period of his release, unless the judicial officer determines 

15 that such release will not reasonably assure the appearance 

16 of the person as required or will endanger the safety of any 

17 other person or the community. 

18 II(C) RgLEASE ON OONDI'l'IONS.-If the judicial officer 

19 determines that the release described in subsection (b) will 

20 not reasonably assure the appearance of the person as re-

21 quired or will endanger the safety of any other person or the 

22 community, he shall order the pretrial release of the 

23 persol1-
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H(I) subject to the condition that the person not 

commit a Federal, State, or local crime during the 

period of release; and 

H(2) subject to the least restrictive further condi­

tion, or combination of {Jonditions, that he determines 

will reasonably assure the appearance of the person as 

required and the safety of any other person and the 

community, which may include the condition that the 

person-

"(A) remain in the custody of a designated 

person, who agrees to supervise him and to report 

any violation of a release condition to the court, if 

the designated person is able reasonably to assure 

the judicial officer that the person will appear as 

required and will not pose a danger to the safety 

of any other person or the community; 

I/(B) maintain employment, or, if unem­

ployed, actively seek employment; 

H(C) maintain or commence an educational 

program; 

H(D) b'd b ale y specified restrictions on his 

personal associations, place of ahode, or travel; 

II(E) avoid all contact with an alleged victim 

of the crime and with a potential witness who 

may testify concerning the offense; 

---~ -------- --~ 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
II 

23 

.. 24 

25 

·5 

H(F) report on a regular basis to a designat­

ed law enforcement agency, pretrial services 

agency, or other agency; 

H(G) comply with a specified curfew; 

H(H) refrain from possessing a firearm, de­

structive device, or other dangerous weapon; 

"(1) refrain from excessive use of alcohol, or 

any use of a narcotic drug or other controlled sub­

stance, as defined in section 102 of the Controlled 

Substap.ces Act (21 U.S.C. 802), without a pre­

scription by a licensed medical practitioner; 

H(J) undergo available memcal or psychiatric 

treatment, including treatment for drug or alcohol 

dependency, and remain in a specified institution 

if required for that purpose; 

H(K) execute an appearance bond in a speci­

fied amount and the deposit in the registry of the 

court, in cash or other security as directed, of a 

sum not to exceed 10 per centum of the amount 

of the bond, such deposit to be returned upon the 

performance of the conditions of release; 

"(L) execute a bail bond with sufficient sol­

vent sureties, or the deposit of cash in lieu there­

of; 
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"(M) return to custody for specified hours 

following release for employment, schooling, or 

other limited purposes; and 

"(N) satisfy any other condition that is rea­

sonably necessary to assure appearance of the 

Derson as required and to assure the safety of any .L 

other person and the community. 

8 No financial condition may be imposed to assure the safety of 

9 any other person or the community. The judicial officer may 

10 at any time amend his order to impose additional or different 

11 conditions of release. 

12 
II (d) TEMPORARY DE'rENTloN To PERl\II'l' REVOOA-

13 TION OF OONDITIONAL RELEASE.-If the judicial officer 

14 determines that-

15 "(1) the person is, and was at the time the offense 

16 

17 

18 

19 

20 

21 

22 

23 

24 

was committed, on-

"(A) release pending trial for a felony under 

Federal .. State, or local law; 

"(B) release pending imposition or execution 

of sentence, appeal of sentence or conviction, 01' 

completion of sentence, for any offenso under 

Federal State, 01' local law; 01' . I 

11(0) probation 01' pttrole for any offense 

under Federal, State, 01' iocal law; and 

.. 

.l 

1 

2 

3 
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"(2) no condition or combination of conditions will 

reasonably assure the appearance of the person as re­

quired and the safety of ar;y other person and the com-

4 munity; 

5 he shall order the detention of the person, for a period of not 

6 more than ten days, and direct the attorney for the Govern-

7 ment to notify the appropriate court, probation, or parole offi-

8 cia!. If the official fails or declines to take the person into 

9 custody during that period, the person shall be treated in 

10 accordance with the other provisions of this section. 

11 I/(e) DETENTION._If, after a hearing pursuant to the 

12 provisions of subsection (0, the judicial officer finds that-

13 "(I) no condition or combination of conditions will 

14 reasonably assure the appearance 'of the person as 1'0-

15 

16 

17 

18 

19 

20 

quired and the safety of any other person and the com­

munity; and 

1/(2) on the basis of information presented by prof­

fer or otherwise, there is a substantial probability that 

the person committed the offense for which he has 

been charged; 

21 he shall order the detention of the person prior to trial. 

22 "(f) DE'l'EN'l'ION HEARING.-The judicial officer shall 

23 hold a hearing to determine whether any condition or combi-

24 nation of conditions set forth in subsection (c) will reasonably 
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1 assure the appearance of the person as required and the 

2 safety of any other person and the community-

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1/(1) in a case that involves­

I/(A) a crime of violence; 

I/(B) an offense for which the maximum sen-

tence is life imprisonment or death; or 

"(C) an offense for which a maximum term 

of imprisonment of ten years or more is prescribed 

in the Controlled Substances Act (21 U.S.C. 801 

et seq.), the Controlled Substances Import and 

Export Act (21 U.S.C. 951 et seq.), or section 1 

of the Act of September 15, 1980 (21 U.S.C. 

955a); or 

1/(2) in any other case, upon motion of the attor-

ney for the Government or upon the judge's own 

motion, that involves-

"(A) a serious risk that the person will flee; 

"(B) a serious risk that the person will ob­

struct or attempt to obstruct justice, or threaten) 

injure, or intimidate, or attempt to threaten, 

injure, or intimidate, a prospective 'witness or 
"'" 

juror; or 

"(C) an offense committed after the person 

had been convicted of two or more prior offenses 

described in paragraph (1), or two or more State 

1 

2 

3 

I. 
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or local offenses that would have been offenses 

described in paragraph (1) if a circumstance 

giving rise to Federal jurisdiction had existed. 

4 The hearing shall he held immediately upon the person's first 

5 appearance before the judicial officer unless that person, or 

6 the attorney for the Government, seeks a continuance. 

7 Except for good cause, a continuance on motion of the person 

8 may not exceed five days, and a continuance on motion of the 

9 attorney for the Government may not exceed three days. 

10 During a continuance, the person shall be detained, and the 

11 judicial officer, on motion of the attorney for the Government 

12 or on his own motion, may order that, while in custody, a 

13 person who appears to be a narcotics addict receive a medical 

14 examination to determine whether he is an addict. At the 

15 hearing, the person has the right to be represented by coun-

16 scI, and, if he is financially unable to obtain adequate repre-

17 sentation, to have counsel appointed for him. The person 

18 shall be afforded an opportunity to testify, to present wit-

19 nesses on his own behalf, to cross-examine witnesses who 

20 appear at the hearing, and to present information by proffer 

21 or otherwise. The rules concerning admissibility of evidence 

22 in criminal trials do not apply to the presentation and consid-

23 eration of information at the hearing. The person may be 

24 detained pending completion of the hearing. 
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1 "(g) FAOTORS To BE OONSIDERED.-The judicial offi-

2 cer shall, in determining whether there are conditions of re-

3 lease that will reasonably assure the appearance of the 

4 person as required and the safety of any other person and the 

5 community, take into account the available information con-

6 cerning-

7 

8 

9 

10 

11 

12 

13 

14 

15 

13 

17 

18 

19 

20 

21 

22 

23 

24 

"(1) the nature and circumstances of the offense 

charged, including whether the offense is a crime of 

violence or involves a narcotic drug; 

"(2) the weight of the evidence against the 

person; 

"(3) the history and characteristics of the person, 

including-

H(A) his character, physical and mental con­

dition, family ties, employment, financial re­

sources, length of residence in the community, 

community ties, past conduct, history relating to 

drug or alcohol abuse, criminal history, and record 

concerning appearance at court proceedings; and 

"(B) whether, at the time of the current of­

fense or arrest, he was on probation, on parole, or 

on other release pending trial, sentencing, appeal, 

or completion of sentence for an offense under 

Federal, State, or local law; and 

1 

2 

3 

4 
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"(4) the nature and seriousness of the danger to 

any person or the community that would be posed by 

the person's release. 

"(h) OONTENTS OF RELEASE ORDER.-In a release 

5 order issued pursuant to the provisions of subsection (b) or 

6 (c), the judicial officer shall-

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

"(1) include a written statement that sets forth all 

the conditions to which the release js subject, in a 

manner sufficiently clear and specific to serve as a 

guide for the person's conduct; and 

"(2) advise the person of-

"(A) the penalties for violating a condition of 

release, including the penalties for committing an 

offense while on pretrial release; 

II (B) the consequences of violating a condi­

tion of release, including the immediate issuance 

of a warrant for the person's arrest; and 

"(0) the provisions of sections 1503 of this 

title (relating to intimidation of \vitnesses, jurors, 

and officers of the court) and 1510 (relating to ob­

struction of criminal investigation). 

"(i) OONTENTS Ol~ DETENTION ORDER.-In a deten-

23 tion order issued pursuant to the provisions of subsection (e), 

24 the judge shall-
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1 '1(1) include written findings of fact and a written 

2 statement of the reasons for the detention' , 

3 "(2) direct that the person be committed to the 

4 custod.y of the Attorney General for confinement in a 

5 corrections facility separate, to the extent practicable, 

6 from persons awaiting or serving sentences or being 

7 held in custody pending appeal; 

8 "(3) direct that the person be afforded reasonable 

9 opportunity for private consultation with his counsel, , 
10 and 

11 "(4) direct that, on order of a court of the United 

12 States or on request of an attorney for the Govern-

13 ment, the person in charge of the corrections facility in 

14 which the person is confined deliver the person to a 

15 United States marshal for the purpose of an appear-

16 ance in connection with a court proceeding. 

17 The judicial officer may, by subsequent order, permit the 

18 temporary release of the person, in the custody of a United 

19 States marshal or another appropriate person, to the extent 

20 that the judicial officer determines such release to be neces-

21 sary for preparation of the person's defense or for another 

22 compelling reason. 

l' 
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"§ 3143. Release or detention of a defendant pending sen-

tence or appeal 

"(a) RELEASE OR DETENTION PENDING SENTENCE.-

The judicial officer shall order that a person who has been 

found guilty of an offense and who is waiting imposition or 

execution of sentence, he detained, unless the judicial officer 

finds by clear and convincing evidence that the person is not 

likely to flee or pose a danger to the safety of any other 

person or the community if released pursuant to section 3142 

(b) or (c). If the judicial officer makes such a finding, he shall 

order the release of the person in accordance with the provi-

sions of section 3142 (b) or (c). 

"(b) RELEASE OR DETENTION PENDING ApPEAL BY 

THE DEFENDANT .-The judicial officer shall order that a 

person who has been found guilty of an offense and sentenced 

to a term of imprisonment, and who has filed an appeal or a 

petition for a writ of certiorari, be detained, unless the judi-

cial officer finds-

"(1) by clear and convincing evidence that the 

person is not likely to flee or pose a danger to the 

safnty of any other person or the community if released 

pursuant to section 3142 (b) or (c); and 

"(2) that the appeal is not taken for purpose of 

delay and raises a substantial question of law or fact 

25 likely to result in reversal or an order for a new trial. 
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1 If the judicial officer makes such findings, he shall order the 

2 release of the person in accordance with the provisions of 

3 section 3142 (b) or (c). 

4 "(c) RELEASE OR DETENTION PENDING ApPEAL BY 

5 THE GOVERNMENT.-The judicial officer shall treat a de-

6 fendant in a case in which an appeal has been taken by the 

7 United States pursuant to the provisions of section 3731 of 

8 this title, in accordance with the provisions of section 3142, 

9 unless the defendant is ~therwise subject to a release or de-

10 tention order. 

11 "§ 3144. Release or detention of a material witness 

12 "If it appears from an affidavit filed by a party that the 

13 testimony of a person is material in a criminal proceeding, 

14 and if it is shown that it may become impracticable to secure 

15 the presence of the person by subpena, a judicial officer may 

16 order the arrest of the person and treat the person in accord-

17 ance with the provisions of section 3142. No material witness 

18 may be detained because of inability to comply with any con-

19 dition of release if the testimony of such witness can ade-

20 quately be s8cured by deposition, and if further detention is 

21 not necessary to prevent a failure of justice. Release of a 

22 material witness may be delayed for a reasonable period of 

23 time until the deposition of the witness can be taken pursuant 

24 to the Federal Rules of Criminal Procedure. 
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1 "§ 3145. Review and appeal of a release or detention order 

2 "(a) REVIEW OF A RELEASE ORDER.-If a person is 

3 ordered released by a magistrate, or by a person other than a 

4 judge of a court having original jurisdiction over the offense 

5 and other than a Federal appellate court-

6 

7 

8 

9 

10 

11 

12 

"(1) the attorney for the Government may file, 

vnth the court having original jurisdiction over the of­

fense, a motion for revocation of the order or amend­

ment of the conditions of release; and 

"(2) the person may file, with the court having 

original jurisdiction over the offense, a motion for 

amendment of the conditions of release. 

13 The motion shall be determined promptly. 

"(b) REVIEW OF A DETENTION ORDER.-If a person is 

ordered detained by a magistrate, or by a person other than a 

judge of a court having original jurisdiction over the offense 

and other than a Federal appellate court, the person may file, 

with the court having original jurisdiction over the offense, a 

motion for revocation or amendment of the order. The motion 

shall be determined promptly. 

I/(c) ApPEAL FROM A RELEASE OR DETENTION 

ORDER.-An appeal from a release or detention order, or 

from a decision denying revocation or amendment of such an 

order, is governed by the provisions of section 1291 of title 

28 and section 3731 of this title. The appeal shall be deter-

26 mined promptly. 
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1 "§ 3146. Penalty for failure to appear 

2 "(a) OFFENSE.-A person is guilty of an offense if, after 

3 having been released pursuant to this chapter-

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

"(I) he fails to appear before a court as required 

by the conditions of his release; or 

"(2) he fails to surrender for service of sentence 

pursuant to a court order. 

"(b) GRADING.-If the person was released-

"(1) in connection with a charge of felony or 

while awaiting sentence, surrender for service of sen­

tence, or appeal or certiorari after conviction of an of-

fense, he shall be fined not more than $5,000 and im­

prisoned for not more than five years; 

"(2) in connection with a charge of misdemeanor, 

he shall be fined not more than $1,000 or the maxi­

mum provided for such misdemeanor, whichever IS 

less, and imprisoned for not more than one year; or 

"(3) for appearance as a material witness, he shall 

be fined no more than $1,000 or imprisoned for not 

20 more than one year or both. 

21 A term of imprisonment imposed pursuant to this section 

22 shall be consecutive to the sentence of imprisonment for any 

23 other offense. 

24 "§ 3147. Penalty for an offense committed while Oil release 

25 "A person convicted of a Federal, State, or locn,l offense 

26 committed while released pursuant to this chapter shall be 

{i 

" " , .. 
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1 sentenced, in addition to the sentence prescribed for the of-

2 fense for which he was on release, to-

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

"(1) a term of imprisonment of not less than two 

years and not more than ten years if the offense is a 

felony; or 

"(2) a term of imprisonment of not less than 

ninety days and not more than one year if the offense 

is a misdemeanor. 

A term of imprisonment imposed pursuant to this section 

shall be consecutive to any other sentence of imprisonment. 

"§ 3148. Sanctions for violation of a release condition 

"(a) AVAILABLE SANOTIONS.-A person who has been 

released pursuant to the provisions of section 3142, and who 

has violated a condition of his release, is subject to a revoca­

tion of release, an order of detention, and a prosecution for 

contempt of court. 

"(b) REVOOATION OF RELEASE.-The attorney for the 

Government may initiate a proceeding for revocation of an 

order of release by filing a motion with the district court. A 

judicial officer may issue a warrant for the arrest of a person 

charged with violating a condition of release, and the person 

shall be brought before a judicial officer in the district in 

which his arrest was ordered for a proceeding in accordance 

with this section. The judicial officer shall enter an order of 
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1 revocation and detention if, after a hearing, the judicial offi-

2 cer-

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

"(1) finds that there is clear and convincing evi­

dence that the person has violated a condition of his 

release; and 

"(2) finds that-

'I(A) based on the factors set forth in section 

3142(g), there is no condition or combination of 

conditions of release that will assure that the 

person will, not flee or pose a danger to the safety 

of any other person or the community; or 

"(B) the person is unlikely to abide by any 

condition or combination of conditions of release. 

14 If the judicial officer finds that there are conditions of release 

15 that will assure that the person will not flee or pose a danger 

16 to the safety of any other person or the community, and that 

17 the person will abide by such conditions, he shall treat the 

18 person in accordance with the provisions of section 3142 and 

19 may amend the conditions of release accordingly. 

20 I/(c) PROSEOUTION FOR OONTEMPT.-The judge may 

21 commence a prosecution for contempt, pursuant to the pro vi-

22 sions of section 401, if the person has violated a condition of 

23 his release. 

\ 
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1 "§ 3149. Applicability to a case removed from a State 

2 

3 

court 

"The provisions of this chapter apply to a criminal case 

4 removed to a Federal court from a State court.". 

5 (b) Section 3154 of title 18, United States Code, IS 

6 amended-· 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

(1) in subsection (I), by striking out "and recom­

mend appropriate release conditions for each such 

person" and inserting in lieu thereof "and, where ap­

propriate, include a recommendation as to whether 

each such person should be released or detained and, if 

release is recommended, recommend appropriate condi-

tions of release"; and 

(2) in subsection (2), by striking out "section 

3146(e) or section 3147" and inserting in lieu thereof 

"section 3145"; 

(c) Section 3156(a) of title 18, United States Code, is 

18 amended-

19 

20 

21 

22 

23 

24 

25 

26 

(1) by striking out "3146" and inserting in lieu 

thereof "3141"; 

(.2) in paragraph (1)-

(A) by striking out "bail or otherwise" and 

inserting in lieu thereof "detain or"; and 

(D) by deleting "and" at the end thereof; 

(3) in paragraph (2), by striking out the period at 

the end and inserting in'lieu thereof It; and"; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 
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(4) by adding after paragraph (2) the following 

new paragraphs: 

"(3) The term 'felony' means an offense punish­

able by a maximum term of imprisonment of more than 

one year; and 

"(4) The term 'crime of violence' means-

"(A) an offense that has as an element of the 

offense the use, attempted use, or threatened use 

of physical force against the person or property 

of another; or 

"(B) any other offense that is a felony and 

that, by its nature, involves a substantial risk that 

physical force against the person or property of 

another may be used in the course of committing 

the offense."; and 

(5) in subsection (b)(1), by strikiilg out "bail or 

otherwise" and inserting in lieu thereof "detain or". 

18 (d) The item relating to chapter 207 in the analysis of 

19 part II of title 18, United States Code, is amended to read as 

20 follows: 

"207. Release and detention pending judicial proceedings ....................... 3141 "j Ilncl 

21 (e)(1) The caption of chapter 207 is amended to read as 

22 follows: 

.. 

- -- --~-~--~ --------

1 

2 

3 
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"CHAPTER 207-RELEASE AND DETENTION 

PENDING JUDICIAL PROCEEDINGS"; AND 

(2) The section analysis for chapter 20'7 is amended by 

4 striking out the items relating to sections 3141 through 3151 

5 and inserting in lieu thereof the following: 

6 

"3141. Releasc and detention Iluthority general1j:. . 
"3142. Relcllsc or detcntion of n defendllnt pend~ng tnal. 
"3143. Rclellse or detention of a dcfendllnl pcndmg sentence or appeal. 
"3144. Releasc or detention of 11 material witnes~. 
"3145. Revicw and appeal of a release or detentIOn order. 
"3146. Pcnalty for failure to appcar. . 
"3147. Penalty for lill offensc eommitt!:d whllc ?I~ relense. 
"3148. Snnctions for violation of a releasc conditIOn. 
"3149. Applicability to a case removed from Il State court. 
"3150. Repealed. 
"3151. Hepenlcd.". 

SEC. 2. Chapter 203 of title 18, United States Code, is 

7 amended as follows: 

8 (a) The last sentence of section 3041 is amended by 

9 striking out "determining to hold the prisoner for trial" and 

10 inserting in lieu thereof "determining, pursuant to the provi-

11 sions of section 3142 of this title, whether to detain or condi-

12 t.ionally release the prisoner prior to trial". 

13 (b) The second paragraph of section 3042 is amended by 

14 striking out "imprisoned or admitted to bail" and inserting in 

15 lieu thereof "detained or conditionally released pursuant to 

16 section 3142 of this title". 

1 7 (c) Section 3043 is repealed. 

18 (d) The following new section is added after section 

19 3061: 
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1 "§ 3062. General arrest authority for violation of release 

2 

3 

conditions 

I'A law enforcement officer, who is authorized to arrest 

4 for an offense committed in his presence, may arrest a person 

5 who is released pursuant to chapter 207 if the officer has 

6 reasonable grounds to believe that the person is violating, in 

7 his presence, a condition imposed on the person pursuant to 

8 section 3142(c)(2)(D), (c)(2)(E), (c)(2)(H), (c)(2)(1), or (c)(2)(L), 

9 or, if the violation involves a failure to remain in a specified 

10 institution as required, a condition imposed pursuant to sec-

11 tion 3142(c)(2)(J).". 

12 (e) The section analysis is amended-

13 (1) by amending the item relating to section 3043 

14 to read as follows: 

"3043. Repealed."; and 

15 (2) by adding the following new item after the 

16 item relating to section 3061: 

"3062. General arrest authority for violation of release conditions.". 

17 SEC. 3. Section 3731 of title 18, United States Code, is 

18 amended by adding after the second paragraph the following 

19 new paragraph: 

20 "An appeal by the United States shall lie to a court of 

21 appeals from a deCision or order, entered by l.L Jistrict court of 

22 the United States, granting the pretrial release of a person 

23 charged with an offense, or denying a motion for revocation 

43 
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1 of or modification of the conditions of, a decision or order , 

2 granting release.". 

3 SEC. 4. The second paragraph of section 3772 of title 

4 18, United States Code, is amended by striking out "bail" 

5 and inserting in lieu thereof "release pending appeal". 

6 SEC. 5. Section 4282 of title 18, United States Code, is 

7 amended-

8 

9 

10 

(a) by striking out "and not admitted to bail" and 

substituting "and detained pursuant to chapter 207"; 

and 

11 (b) by striking out "and unable to make bail". 

12 SEC. 6. Section 636 of title 28, United States Code, is 

13 amended by striking out "impose conditions of release under 

14 section 3146 of title 18" and inserting in lieu thereof "issue 

15 orders pursuant to section 3142 of title 18 concerning release 

16 or detention of persons pending trial". 

17 SEC. 7. The Federal Rules of Crimin.al Procedure are 

18 amended as follows: 

19 (a) Rule 5(c) is amended by striking out "shall admit the 

20 defendant to bail" and inserting in lieu thereof "shall detain 

21 or conditionally release the defendant". 

22 (b) Rule 9(b)(1) is amended by striking out the last sen-

23 tence. 

24 (c) The second sentence of rule 15(a) is amended by 

25 striking out "committed for failure to give bail to appear to 
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1 testify at a trial or hearing" and inserting in lieu thereof "de_ 

2 tained pursuant to 18 U.S.O. § 3144". 

3 (d) Rule 40(f) is arrlended to read as follows: 

4 "(f) RELEASE OR DETENTION.-If a person was previ-

5 ously detained or conditionally released, pursuant to chapter 

6 207 of title 18, United States Oode, in another district where 

7 a warrant, information or indictment issued, the Federal 

8 magistrate shall take into account the decision previously 

9 made and the reasons set forth therefor, if any, but will not 

10 be bound by that decision. If the Federal magistrate amends 

11 the release or detention decision or alters the conditions of 

12 release, he shall set forth the reasons for his action in writ-

13 ing.". 

14 

15 

16 

17 

18 

19 

(e) Rule 46 is amended-

(1) in subsection (a), by striking out 1/3146, 3148, 

or 3149" d' all mserting in lieu thereof 1/3142 and 

3144"· , 

(2) in subdivision (c), by striking out 113148" and 

inserting in lieu thereof "3143". 

20 (f) Rule 54(b)(3) is amended by striking out 1118 U.S.O. 

21 §3043 and". 

22 
SEC. 8. Rule 9(c) of the Federal Rules of Appellate Pro-

23 cedure is amended by striking out 1/3148" d' . . an msertmg m 
24 lieu thereof 1/3143". 

" 
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Mr. KASTENMEIER. Our witness this morning, to lead off the hear­
ings, is our distinguished colleague, the chairman of the House Ju­
diciary Subcommittee on Crime. I happen to be a member of that 
subcommittee and I know of his expertise and his interest in this 
issue and that of the subcommittee. 

I am very pleased to greet our distingushed collea.g\l8 from New 
Jersey, the Honorable Bill Hughes. 

Bill, you may proceed. 

TESTIMONY OF HON. WILLIAM J. HUGHES, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW JERSEY 

Mr. HUGHES. Thank you, Mr. Chairman. Thank you, colleagues, 
for the opportunity to address you today on one of the most impor­
tant problems in the criminal justice system: Should the Bail 
Reform Act of 1966 be amended to permit courts to consider wheth­
er a defendant seeking to be released pretrial is dangerous? 

In the years before the Bail Reform Act was enacted, the system 
operated to favor the wealthy, and it discriminated against the 
poor through almost exclusive reliance on money bail. Even those 
defendants who were clearly not bail risks were detained pretrial if 
they were too poor to raise a money bond. 

The Bail Reform Act performed an important service to society 
as a whole by requiring courts to release defendants on their own 
recognizance, without reliance on money bail, whenever the de­
fendant's appearance in court could be reasonably assured. The 
Bail Reform Act is one of this country's most important pieces of 
legislation in the criminal justice area. 

But it has now become quite clear that Congress needs to take 
another close look at how the pretrial release system is operating. 
While in 1966, when the Bail Reform Act was enacted, the critical 
issue was discrimination against the poor, in 1981 the critical 
issues are twofold. 

First, we must insure that the act is sufficient to prevent defend­
ants from fleeing prosecution. 

Second, we must protect society from defendants who may pre­
sent no flight risk but who present great risk that while on pretrial 
release they will endanger the public. 

While the issue of bail reform is not directly before the Subcom­
mittee on Crime, which I chair, the subcommittee has considered 
several areas, such as the operations of the Drug Enforcement Ad­
ministration, and the pretrial services agencies, where the issues of 
flight risk and crime on bail cannot be avoided. 

The subcommittee, in a variety of hearings, has heard from a 
number of witnesses who contend that the Bail Reform Act must 
be amended to permit courts to consider the issue of danger when 
deciding whether to release a defendant pretrial. I have personally 
spoken with a number of judges who decry their lack of authority 
to consider this issue and who, quite candidly, tell me that in var­
ious indirect ways they do so anyway. There are those who say that 
the present system is hypocritical and unfair to the public, just as 
in 1966 the system was unfair to the poor. 

The factual situation is very complex. In the Federal system, the 
10 pretrial services demonstration districts provide the only accu-

10-710 0 - 83 - 4 
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rate statistics on flight risk and pretrial rearrests. For the latest 
most complete reporting period, 2.3 percent of all defendants fled 
pz:osecution, a!ld. 4.6 percent of all defendants were rearrested pre­
trIal. The majorIty of defendants who are rearrested pretrial are 
th?se originally charged with property crimes as opposed to violent 
CrImes. 

While these figures may seem low, in the view of judges and 
other officers of the court, there are Federal defendants who are 
released pretrial only to be rearrested for dangerous crimes. If the 
courts were permitted to consider dangerousness, many of these de­
fendants would not. be released to prey on society again. 
Th~ flight problem is more serious in some areas of the country 

than In others. The most prominent example is Florida where the 
rate of prosecutions for narcotics offenses, and the nu~ber of de­
fendants who flee from narcotics prosecutions, are astounding. As I 
haye noted, 2.3 percent ~f all defendants nationally jump bail; of 
thIS I nU!TIber, half are delendants charged with narcotics offenses. 
In FlOrIda the figure is 12.6 percent who flee, 60 percent of whom 
are drug defendants. In other words, the rate of drug defendants in 
Florida who flee is six times the national average. 

These figures may exaggerate the problem somewhat since 40 
percent of the Florida drug defendants have only been charged but 
never arrested. Some of them may not be aware that there are 
charges pen~iz:.g against them. But even. excluding most of these 
defendants, It IS. clear t?at drug-related CrImes a.re causing tremen­
dous problems In FlOrIda, and are representatIve of problems in 
other areas nationwide. 

These fi!511re~ show .that there are two different problems one 
n:ust conSIder In relatIOn to the Bail Reform Act: flight risk and 
rIsk of danger. 

The. Bail Reforn: Act provides judges with the necessary authori­
ty to Impose condItIons and even pretrial custody on those defend­
ants who p:esent a risk of flight. The problem in this regard seems 
to ?e that Judges do not always exercise that authority. To a nar­
cotICS defendant, a money bond of $1.5 million may be easy to post, 
and no great lo~s to forfeit in exchange for avoiding prosecution. 
Courts must begm to set money bonds that are commensurate with 
the net worth of the defendants, and Congress must be sure that 
they do. 
. There ~re a number of alternatives that would help to reduce the 

rIsk o.f flIght and danger to th~ community. The pretrial services 
agenCIes ~re the most outstandmg example of one alternative. The 
SubcommIttee on Crime held extensive hearings on these agencies 
and found that the 10 demonstration districts have made remark­
able progress in reducing rates of crime on bail and risk of flight. 
Pretrial sup~rvision while on. release has played a large part in 
these reductIOns, and the testImony before the subcommittee indi­
cated that expansion of pretrial services would extend the success 
of the agencies throughout the country. 

Mr. Sawyer, the ranking minority member of the subcommittee 
~nd I have, therefore, introduced H.R. 3481 to extend pretrial serv~ 
ICes to every Federal judicial district where the courts think it is 
necessary. That bill is presently before the Rules Committee and, 
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as the chairman and other members know, is being held up before 
the Rules Committee on issue of danger to the community. 

Perhaps the condition set forth in 18 U.8:C. 3146(a)(I~, which au­
thorizes the court to place the def~ndant In the pretrIal c.ust<?dy, 
and under the supervision, of a deSIgnated person or orgam.zatIOn, 
should be made more explicit, and should provide for the mo:e ex­
tensive supervision by pretrial services organizati<?ns. ExpansIO~ of 
other conditions over a defendant released pretrIal, and reqUIred 
urinalysis testing for defendants who are narcotics users, should 
also be considered. 

The subcommittee has recently held hearings on the operation of 
drug-testing facilities used by the courts, and the Subc.ommittee ?n 
Crime will meet tomorrow to mark up H.R. 3963, a bIll I have In­
troduced to extend the authorization of these operations. 

This subcommittee might also consider codifying the rights of the 
courts or the Government to refuse to accept a bond if the money 
for it comes from criminal activities. The right of the court to look 
beyond the posting of bond to inquire into its source has already 
beEm recognized in a second circuit case opinion, 'P'nited States y. 
Nebbia. Consecutive sentences for defendants conVICted ?~ ~ommlt­
ting crimes while on pretrial release is another pOSSIbIlIty. We 
cannot allow defendants to violate the conditions of their release 
with impunity, and leave them. free to pre~ on society because 
there are no consequences for theIr transgressIOns. 

There is only one preventive detention statute in the country, 
and that is in the District of Columbia. Its constitutionality has re­
cently been upheld by the District of Columbia Court of Appeals in 
United States v. Edwards. While a few States permit the courts to 
consider dangerousness in deciding what conditions to impose on a 
released defendant, only. in the District of Columbia are courts per­
mitted to detain a defendant pretrial on grounds of dangerousness. 
The advantage of a statute such as the District's is that it sets 
forth stringent procedures with which the Government and the 
court must comply before the defendant can be ~etained. . . 

We must and do recognize that the loss of lIberty pretrIal ~s a 
great hardship and sh~uld be used only when. cle~rly apP:oprIate 
and with safeguards to msure that the process IS fall'. That IS why I 
have introduced H.R. 4264, a bill that substantially incorporates 
the provisions of the District of Columbia statute into title 18 of 
the United States Code . 

My bill would provide that a court could d~tai:r; a de.fendant who 
it believes is dangerous, but only after a hearmg In whICh the cou~t 
determines by clear and convincing evidence that the defendant IS 
dangerous, and that no alternatives, ~uch as conditions imp?sed on 
release or advancing the trial date, WIll protect the communIty. 

My bill would also permit the courts to detain only those defend­
ants charged with violent crimes or with serious narcot.ics offens~s, 
and only in certain situations, when there is a subst~ntIal probabI.I­
ity that the defendant committed the offense for WhICh he or she IS 
before the court and when certain other circumstances exist that 
make such dete~tion clearly appropriate, and the only way to pro-
tect the community. . . . 

Finally, H.R. 4264 improves upon the DIstrICt o~ ColumbIa stat­
ute, in my judgment, in several other respects. It Insures that the 



-- -------------_.----.------ ---------~. --~ ---~ --~-----

48 

defendant receives very important due process protections, such as 
the right to cross-examine Government witnesses who are called to 
testify at the hearing, a right that is not made explicit in the Dis­
trict of Columbia statute. It guarantees the defendant access to 
counsel during detention, and permits the defendant to be released 
from detention, under certain circumstances, if necessary for the 
preparation of the defendant's case. 

H.R. 4264 also attempts to avoid the problem that has kept the 
District's statute from being used as much as it should be, even 
when it is obviously appropriate. In the District, courts simply set 
high money bail on the pretense that the defendant is a flight risk 
when, in reality, what the court believes is that the defendant is 
dangerous. H.R. 4264 specifically provides that money bail shall not 
be set to insure community safety, and requires the court to deter­
mine that the defendant is not a flight risk first, and is, therefore, 
eligible for release, before proceeding to the dangerousness deter­
mination. 

Mr. Chairman, the Bail Reform Act needs to be amended to deal 
with a number of problems, and I have touched on some of them 
here this morning. 

I believe that H.R. 4264, the bill that I have introduced, is a 
major step toward resolving some of these problems, and toward 
making our criminal justice system more fair and equitable for all 
concerned. 

Thank you, and I would be very happy to respond to any ques­
tions. 

Mr. KASTENMEIER. We thank our colleague for that brief and cer­
tainly to-the-point discussion of the problem as he sees it. 

I would like to know a little bit about H.R. 4264. Eventually, 
probably in the leadoff hearing in September, we will ask our col­
league, Mr. Sensenbrenner, who is the author of H.R. 3006, how 
your bill differs from the Sensenbrenner bill, if you are familiar 
with it. 

Mr. HUGHES. I am somewhat familiar with it. 
I have basically incorporated the D.C. Code with approximately 

four major changes. The right to counsel is not explicit in the D.C. 
Code; we have insured that the court has to go through a flight 
risk determination first-before the court gets to the determination 
as to whether the defendant presents a danger to the community. 
Both determinations would be made in one hearing, however. 

In addition, H.R. 4264 guarantees a right of cross-examination 
which is not made explicit in the D.C. statute, and we have com­
bined the danger to the community and violent crime provisions of 
the D.C. Code into one general criterion to be used by the court in 
determining whether or not the defendant is a risk to the commu­
nity. 

Those are the four major areas. 
Mr. KASTENMEIER. In other words, your bill, in providing the de­

fendant due process, goes beyond the case you cited which upheld 
the D.C. pretrial detention bill, United States v. Edwards? In other 
words, your bill actually provides more safeguards than United 
States v. Edwards found necessary in upholding? 

Mr. HUGHES. That is correct, yes. 
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In fact, in reviewing the D.C. Code, we felt there were some 
areas where we could improve it. There are some other changes. 

For instance, the D.C. authorities have had some difficulties with 
the time limits on a continuance for the prosecution. I have ex­
panded those time parameters somewhat so that both the prosecu­
tion and defendant have 5 days, as opposed to 5 days for the de­
fense and 3 days for the prosecution. 

In addition, as I have indicated, there are two criteria used by 
the D.C. Code to determine dangerous and violent crimes. H.R. 
4264 would apply to those defendants accused of violent crimes. It 
adds a separate category for serious narcotics offenses, and it main­
tains the third category set forth in the D.C. statute, where the de­
fendant, for the purpose of obstructing or attempting to obstruct 
justice, threatens, injures, intimidates, or attempts to threaten, 
injure, or intimidate any prospective witness or juror. 

Mr. Sensenbrenner's approach is strictly a provision that the 
court may take danger to the community into account without set­
ting up procedures for the court to make that determin:.ition. We 
think that those procedures are important. 

We think, in addition, that many of the problems that face us, in 
both drug and non drug cases, can already be addressed by the 
courts. Courts across the country, can presently take into account 
the type of offender who is before the court. If it is a class 1 narcot­
ics offender, for example, the court can deny bail now, in certain 
situations. Right now it is a guessing game as to whether or not a 
certain defendant can make bail, whether it is set at $1 million or 
$1.5 million. But if the individual before the court is not an Ameri­
can citizen, has been arrested for trafficking in narcotics, is a 
heavy trafficker, then the court is on notice that he is a potential 
flight risk and can incarcerate the defendant under those circum­
stances. It is just a matter of the court using its authority. 

Courts in other instances are taking into account danger to the 
community. I have heard judges, who have appeared before the 
subcommittee say, we really don't have any problems with danger­
ousness, because we just take that into account on the issue of 
flight risk. 

I think we have to put some honesty into that process. That is 
why we feel it is important to set up a process where the courts 
make that determination. The first determination should be wheth­
er a defendant is a flight risk. 

Mr. KASTENMEIER. And if he is, you don't have to reach--
Mr. HUGHES. You don't reach the danger to the community 

aspect of it. But I think it is important to require the court to go 
through that procedure before determining whether the defendant 
presents a danger to the community. So we have set up a structure 
that will encourage that type of two-step procedure before the 
court. We think that is preferable. 

Mr. KASTENMEIER. I have a number of other questions. 
I am going to yield to my colleagues because we may have a vote 

shodly and I don't want to monopolize the time. 
The gentleman from Virginia. 
Mr. BUTLER. Just on that point, why is it important to go 

through this rigamarole? If the guy is a danger to the community, 
why should they have to go through all the other chairs first? 
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Mr. HUGHES. Because if the defendant is a flight risk, that is a 
fairly easy determination, I would think. 

Mr. BUTLER. That is where the problem is. 
Mr. HUGHES. The danger to the community requires an initial 

finding that there is clear and convincing evidenc~ tp.at the defend­
ant has committed the charged offense before decIdmg whether he 
or she is dangerous. After all, with the first requirement, what we 
are trying to insure is that the defendant is going to be before the 
court when summoned to be there to answer the charge. He is pre­
sumed innocent until he appears before the court and is tried and 
convicted. So that presumption, as the gentleman well knows, car-
ries throughout those proceedings. . 

The flight risk determination is the most important determma­
tion to guarantee it that the defendant is there. Another factor is 
whether or not this defendant is a missile who is going to or may 
hurt other people in the community. To reach that determination, 
requires a hearing to determine by clear and convincing evidence 
that the defendant is indeed a menace to the community. If we 
can't expedite the case and still protect the community, then the 
court consistent with due process, must decide if the defendant 
may be detained, presents no risk of flight but is a potential risk to 
the community. 

Mr. BUTLER. Thank you. 
Mr. HUGHES. The reason we think these procedures are so impor­

tant is because it is an important determination to incarcerate 
somebody for perhaps 5 or 6 months. 

Mr. KASTENMEIER. The gentleman from Illinois. 
Mr. RAILSBACK. Thank you, Mr. Chairman. 
What has been the experience, if you know-I see the next wit­

ness is Mr. Ruff, who maybe can answer it better-but I am won­
dering in the case of narcotics traffickers, has the pretrial deten­
tion been used successfully in the District of Columbia. 

Mr. HUGHES. I wouldn't be able to respond to that. I really don't 
know. 

Mr. RAILSBACK. I guess the reason I ask, in the case of a narcot­
ics trafficker, I would think that it might be a little bit difficult de­
pending on how you define danger to the community, to prove 
danger to the community in the absence of any history of violent 
crime or anything like that, although I guess narcotics in itself, 
narcotics offenses are classifed, aren't they, as dangerous crimes? 

Mr. HUGHES. Yes. In fact, much of the violence we see today 
emanates from the trafficking in narcotics. The incidence of violent 
crime in Florida, for instance, is directly related to the trafficking 
in drugs. 

Mr. RAILSBACK. Florida has a monumental problem, in my opin­
ion, with not only Florida, but even in the city of Chicago we have 
the notorious Herrera family i.nvolved in trafficking and apparent­
ly many of them that had been arrested would simply post what­
ever bond and then take off. 

So I think I appreciate very much the gentleman's remarks and 
his recommendation, and I think that it is time that Congress take 
a serious look to see if by reason of the change in criminal offenses 
and bail jumping and so forth, maybe we should tighten up the 
law. 
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I appreciate the gentleman's testimony. . 
Mr. HUGHES. I might say that drug offenders fall mto a separat~ 

category. If the offense charged is ~ither a violent crime or ~ S~rI­
ous drug crime, or if the defendant s pattern of conduct, consIstmg 
of his past and present conduct, poses such a danger, the defendant 
may be detained. But most of the drug trafficker cases that I am 
aware of involve a risk of flight more than they do a danger to the 
community. . 

1\11'. RAILSBACK. Yes; except I wonder how that ~s applIed where 
there is no history of past flight? In other words, It would seem to 
me it would be difficult to show a risk unless you can show that 
the trafficker has jumped bail before. 

Mr. HUGHES. If there are no community ties, for instance, if you 
are dealing with somebody who is n~t an Americ~n citizen, who is 
arrested in this country for traffickmg, there mIght be an undue 
risk of flight. But you are right, without some tie to present or past 
conduct a court would be hard-pressed to make a determination 
that th~ defendant presents a danger to the co~mu.nity. 

However, given the circumstances th~t w.e fll~d In some parts of 
the country now in the area of drug tral.fickmg:. It may very well ~e 
that a U.s. attorney could develop that type of a pattern. That IS 
why we have included that category. . 

Officials in the District of Columbia have had excellent experI­
ence with the statute. It has been used sparingly. Most of the cases, 
as I understand it, but certainly ~he U.S. attorney can testify to 
this better than I can, have been c'hrected to danger to the commu­
nity in non-drug-related matters. 

Mr. RAILSBACK. Thank you very much. 
Mr. KASTENMEIER. The gentleman from Michigan, Mr. Sawyer, 

who has been interested in this problem, as a member of both the 
Criminal Justice and the Crime Subcommittee. 

Mr. SAWYER. Thank you, Mr. Chairman. . 
I am a little puzzled where the gentleman from New Je~sey IS 

coming from, to tell you the truth. And I happen to be rankIng on 
the gentleman's subcommittee. 

When we had before us the pretrial services in which I joined 
with the gentleman expediting through and getting through, I 
wanted to put an amendment on it to tie in with the provi~ion we 
had in it allowing the pretrial investigator, whoever he mIght be, 
the probation officer or whatever, vis-a-vis the danger to the com­
munity, to add an amendment to the Bail Reform Act t~ allow that 
information in effect, if it is provided, to be used by the Judge. 

At that point it was not considered germane. in th.e subcomn:it­
tee. I then brought it before the Rules Comm~ttee m com.lectIon 
with the act. The gentleman would not support It at that pomt. He 
did not oppose it, but he would not support it. 

Then they added-the Rules Committee, as an end product, then 
held up approving or granting a rule. I then added it to what 
amounts to the D.C. preventive detenti?n prov~sion, too, which .was 
basically my amendment, to ~he pretrIal serv~c7s and ~outed. It t.o 
the gentleman's office to see If he wanted to JOIn now In seemg If 
we could put one through. . 

The next thing I know he put in another one hlluseif. So yester­
day I reintroduced mine. To tell you the truth the gentleman has 
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~eft me tot~lly befuddled as to what he is doing or why he is doing 
It. I am curIOUS. 

Iy.!r. HUGHES. The gentleman well knows I support modifying the 
Ball Reform Act. I have been .consistent throughout. As the gentle­
man well knows, I endeavor.ed ~o take up bai~ refor~, to incorpo­
rate danger to th~ commumty Into the pretrIal serVIces bill, and 
~y req.uest was rejected because our subcommittee did not have ju­
rISdIctIOn. 

Mr. SAWYER. You wouldn't support it before the Rules Commit­
tee, where I tried to get the thing rr~ade germane, and then I never 
got any r.e~ponse from you after that when I routed the bill with 
that prOVISIOn on the back. I find out you introduced your own bill. 
It confused me. 
. 1\11' .. H~GHES .. As the gentleman w~ll knows, we are hung up on a 
JUrISdIctIOnal dIspute and, frankly, It was my agreement with the 
?h~ir!!la!l of ~he f~ll. cO~!!littee that I would not endeavor to exert 
JUrIS~IctIOn SInce JUrISdIctIOn was before this subcommittee. I think 
I adVIsed the gentleman that that was my concern. 

.Mr. S.AWYE~ .. I neve.r got .any response when I sent the bill up 
WIth ~hIS addItIOn to It untIl I find out you just introduced your 
own bIll. 

Finally, when I realized that, I reintroduced the bill yesterday. 
The gentleman puzzles me. 

That is all. I yield back, Mr. Chairman. 
Mr. HUGHES. I am sorry that the gentleman feels that way be­

cause frankl),', I have done nothing except to support the ge~eral 
concept of ball. reform. The. only place that there perhaps may have 
been some. mlsund~rstan~mg was in not communicating to you 
that I w~s. Intr:oduclng a bIll on which to testify here this morning. 

But I J~m WIth the gentleman in trying to secure a modification 
?f the Ball Reform Act. I have been consistent throughout on that 
Iss.ue .. The or:11 place where the gentleman can perhaps-I would 
thmk m all faI~ne.ss-. be disappointed would be in my refusal to try 
to tak.e ~n ~u~IsdlCtIOn where I have been informed that I don't 
have JUrISdIctIOn. I don't set up the jurisdictional lines around 
here. 

It see!11s t? me it was ~nfortunate that we couldn't have taken 
up modIficatIOn. of the Ball Reform Act at the same time we took 
up pretrIal serVICes. 

Mr. SAWYER. I yield back. 
.. ¥r. KASTENMEIER. I think the Chair has to take some responsi­
bIlIty for evez:ts .as tre~ have h~ppened. But I know of the gentle­
man from l\1lChlgan s mterest m the subject preceding this Con­
gress, as ~ matter of fact. But I did not know you had just intro­
duced a J:nll, as I understand. 
M~. SA YVYER. I did after-it had been sitting up at the gentle­

man s offICe fO.r I do not ~now how long, but the gentleman intro­
duced one of hIS own so I mtroduced mine yesterday. 

Mr, KASTENMEIER. In any event that too shall be on our list 
of--

Mr. HUG~Es, Let me say to the chairman that if I am not mis­
take~, the biP that Mr. ~awyer is talking about is a combination of 
pretrIal serVICes and ball reform. And I thought I had indicated to 
the gentleman I was not predisposed to support such a bill. If I did 
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not, I am sorry. I was under the impression that I had informed 
the gentleman, but I thought as long as there was movement 
before this subcommittee, I was not prepared to take up a combina­
tion of pretrial services and modification of the Bail Reform Act. 

Mr. KASTENMEIER. The Chair appreciates the gentleman from 
New Jersey's position. 

Mr. HUGHES. I wonder if I can find out flom the gentleman from 
Michigan, is the gentleman talking about a bill combining the 
issues of pretrial services and bail reform? 

Mr. SAWYER. Yes. And I had not been advised by the gentleman 
that he wasn't interested in doing that. In fact, I had suggested 
that I would send it up so he could consider whether he wanted to 
join in it and he thought that this was a good idea at the time and 
that was the last I heard about it. 

Thank you. 
Mr. KASTENMEIER. The gentleman from Virginia? 
Mr. BUTLER. Thank you, Mr. Chairman. 
You know it is embarrassing though that we have jurisdictional 

problems within the Judiciary Committee. This is a pretty amena­
ble group of people. It seems to me we ought to have been able to 
work that bail reform and pretrial services into one piece of legisla­
tion, despite the intrasquad jurisdictional problems. To send this 
legislation on sort of in two halves does not do any credit to the 
committee. I hope before we get through playing with this we can 
put them both in the same package and send them on. 

Mr. KASTENMEIER. If the gentleman will yield, I do not see that 
that is necessary. The Bail Reform Act of 1966 is an act which we 
can amend or not amend as we see fit. I do not know that we need 
to add it to other bills to deal with it in reconciliation or anything 
else. 

I think we need to meet the issue head on. That is what we are 
engaged in. 

Mr. BUTLER. I appreciate the chairman doing that. I just think 
that the jurisdictional disputes belong somewhere else. But I appre­
ciate the contribution of the gentleman from New Jersey and I am 
interested in the mechanics, a little bit of your testimony and this 
legislation. 

We talked about how really important it is to maybe get the 
flight problem resolved before we even get into the danger prob­
lem. But the way this legislation is written, if you make a determi­
nation, you can't get into the danger problem until there ha.s been 
a determination that he is eligible for release under this section, 
under the flight provisions. 

Suppose it takes some time to meet the conditions of release on 
the flight aspect, to meet the condition or maybe the amount of 
bail takes a little while to get the money together, or question 
about surety, any of those things, so whether the guy is eligible for 
release or not is up in the air for a period of time. 

Mr. HUGHES. The court can detain him until that determination 
is made. 

Mr. BUTLER. The court has to detain him? 
Mr. HUGHES. Right. 
Mr. BUTLER. Now once those conditions are met, then he is eligi­

ble for release. If he has been held for some little time under that, 
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while he gets his act together on that score, is it too late for the 
court to then go into an inquiry under this bill of whether he is a 
danger? 

Mr. HUGHES. No. This bill doesn't contemplate two separate 
hearings. This would be all one hearing, a two-step process that the 
court would make. It may very well be that much of the evidence is 
relevant on both issues, both flight risk and danger to the commu­
nity. If a determination--

Mr. BUTLER. I see. So the evidence is going to be taken? 
Mr. HUGHES. At one hearing. 
Mr. BUTLER. On flight as well as danger, all at one hearing? 
Mr. HUGHES. That is correct; it doesn't envision two hearings. 
Mr. BUTLER. All right. That was not clear to me. 
Mr. HUGHES. If the court makes a determination that they are 

indeed two separate issues and that the orderly administration of 
justice requires two separate hearings, that is something else 
again, but it would be my belief that the court will take the testi­
mony bearing on the defendant's flight risk and danger to the com­
munity at one and the same time, and then would have to go 
through a two-step process, the first determination being whether 
he is a flight risk. If that is resolved against the defendant, the 
court would not get to the second stage. 

Mr. BUTLER. I contemplate a situation where they have the hear­
ing on flight and the judge says I do not want to hear anything 
about danger until we resolve the flight issue. They say then well, 
it is obvious that we want to keep him around so we set a big bail 
and we go for a million dollars, since you mentioned that, and 
somehow they get the money together. Then the judge hasn't heard 
any evidence on the question of danger because-why should he? 
Flight was the first issue. 

I do not see how you can get around having two hearings. The 
question in my mind is, is it too late to have the second hearing 
when you have tied him up on the flight issue while he meets those 
conditions? 

Mr. HUGHES. I think the court has the inherent authority to 
detain the defendant until this determination is made and I do not 
envision, first of all, that the average case is going to require two 
separate hearings. 

Mr. BUTLER. All right. 
Now, the judicial officer can hear and dispose of any motion for 

an order under this section. Is there no question in your mind that 
the judge himself, Meri Motu, may make the determination with­
out a motion from the Attorney General or from the District Attor­
ney for detention under the danger provision? 

Mr. HUGHES. There has to be a motion by the government. I 
can't imagine situations arising where the court would want to do 
it on its own motion. It would require a motion by the U.S. Attor­
ney, not just for the initial hearing, but even if the defendant is 
released-where either no determination was made or where cir­
cumstances might later indicate that the defendant presents a 
danger to the community-the government at that time can move 
for another hearing. But it does take action by the prosecution. 

Mr. BUTLER. And you are comfortable with that? 
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Mr. HUGHES. I can't conceive of any situations where the govern­
ment would not want to be a willing partner in moving for such a 
hearing. If something comes to the attention of the court that 
would indicate the defendant is a danger to the community, as a 
matter of routine it would be referred to the U.S. attorneys. 

Mr. BUTLER. All I know is that if somebody on bail commits a 
murder, the person who gets the blame is the court. About the 
third time that happened I, the judge would start looking at these 
things more carefully, whether the District Attorney did it or not. 

Mr. HUGHES. I am not averse to having the court be able to do 
that on its own motion. 

It may very well be that the subcommittee would want to consid­
er that, but I can't conceive of many instances where the U.S. At­
torney's Office would be short-circuited, where the U.S. Attorney 
wouldn't want to be the moving party. Obviously the U.S. Attorney 
is going to have to present the proof. So it seems to me that the 
U.S. attorney would have to be involved in it at all stages anyway. 

Mr. BUTLER. All right. I am not bowing to your wisdom, I am just 
acknowledging it. You have good suggestions on page 5 of your tes­
timony dealing with: should the flight provision be more specific, 
more explicit as to the place or persons in custody; a requirement 
of your analysis, consecutive sentences for defendants convicted; 
several suggestions which struck me as very reasonable. Are any of 
them in your bill? 

Mr. HUGHES. We are marking up H.R. 3963 tomorrow, which ad­
dresses the urinalysis question. Right now that program is due to 
expire next year. That program has been very successful in identi­
fying those probationers and parolees who show traces of narcotics 
drugs. 

Mr. BUTLER. Will you consider the question of a condition of the 
defendant released pretrial or requiring a urinalysis testing for de­
fendants who are narcotics users, will that be in the legislation you 
are considering tomorrow? 

Mr. HUGHES. That is already one of the conditions that may be 
imposed as a condition of release. One of the things that we encour­
age in this bill is that, where a defendant does not present a risk to 
the community, and if in fact other conditions are imposed, one of 
them be that the defendant subject himself to urinalysis examina­
tion. 

Mr. BUTLER. All right, fine. 
May I ask you this: When you get through marking up your bill 

and if any of these suggestions belong in this bill and not in your 
bill, will you please have your counsel communicate with us? 

Mr. HUGHES. Sure, I'd be happy to. rfhat is a good suggestion. 
It is unfortunate that we have so much overlap. It does present 

problems. 
Mr. BUTLER. As one of the members of the subcommittee that 

was supposed to try to revitalize jurisdiction around here, we find 
that we run into problems with that. It is just one of the things 
that makes life interesting. 

I yield back, Mr. Chairman. 
Mr. KASTENMEIER. Let me just ask one further question, If the 

gentleman has the time, I would ask him to return after the roll­
call which is in progress. Following up on the question just preced-
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ing, does ~our bill call for a procedure which requires in the judge 
to determme that a narcotics dealer might also involve himself in 
violent crime, i~ order ~o avoid ~ight. Let's say the U.S. attorney 
asks for no. ball and Inca.rceratlOn. However, the judge sets a 
$200,000 ball. At that pOInt, the U.S. attorney says "Wait a 
moment,. your Honor." Now we reach the second question. This de­
fendant IS also a danger to the community and we want to make a 
showing in that connection that he not be released on $200 000 bail 
to avoid flight, on which we lost the first one, but now we go to the 
second point. 

Is that the way you contemplate it? 
Mr. HUGHES. Yes. 
Mr. KASTENMEIER. T~en he makes a showing that the person is a 

danger to the communIty and should not be released on any money 
bail? 

Mr. HUGHES. That is correct. 
One of the criticisms we have heard of the D.C. Code is that the 

judges. use risk ?f flight ~s a reason to incarcerate and never get to 
what, m. effect, IS the prImary threat to society, that is that the de­
fendant ~s a danger to the community. We try to avoid that. 
. We thmk that flight .risk determination, although part of a hear­
mg .that would determIne whether the defendant is generally a fit 
subject to be released, should be the first consideration, the first of 
the process that the court goes through in determining whether the 
defendant should go free on bail and if so under what conditions 
and if the conditions cannot satisfy the ri~k of danger to the com: 
munity, then there is a process for the court to hold the defendants 
under those circumstances. 

}Mr. KASTENMEIER. Thank you, the committee will recess for 10 
mmutes. 

[Recess.] 
1\11'. KASTENMEIER. The committee will reconvene. 
We hope momentarily one or two of our other colleagues will be 

here. When we recesse~ we were hearing from our colleague Mr. 
~ughes. Mr. Hughes WIll not be able to return forthwith. Accord­
mgly, we hope he may return later for further questions. 

But we are very pleased to have as our second witness today and 
w,e ~re I?leased he could wait until this time to be here. He i~ the 
dlstmgUlshed U.S. attorney for the District of Columbia Charles 
Ruff. ' 

Mr. ~uff, you are most welcome and we are pleased to have you 
here thIS morning. 

TESTIMONY OF CHARLES RUFF, U.S. ATTORNEY FOR THE 
DISTRICT OF COLUMBIA 

Mr. RUFF. Thank you. 
. I ap~reciate the opport~nity to be here today and to talk to you a 

lIttle ~It !=ibout our eXl?erIence with the pretrial release statutes in 
the DIstrIct of ColumbIa, and particularly the preventive detention 
statute. 

You hav~ my prepared statem~nt and I am at the chairman's 
pleasure WIth respect to whether It would be useful for me simply 
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to go through it or simply to answer questions that the committee 
may have. 

Mr. KASTEN MEIER. Well, notwithstanding the fact that it is given 
for the record and we will accept it, and without objection make it 
part of the record, still if you don't mind, if you don't care to read 
it, you may summarize it at least so we have the essence. 

Mr. RUFF. Let me do that then. 
As you know, we have in the District of Columbia essentially two 

bodies of law governing pretrial release, the Bail Reform Act of 
1966 which governs in the U.S. District Court, and the bail laws 
cont~ined in the D.C. Code, title 23, sections 1321 and following, 
which govern in our superior court. In their essence they are very 
similar. That is, they both contain presumptions in fav?r of releas~ 
on personal recognizance followed by a graduated serIes of condI­
tions which the court is admonished to impose, the least onerous of 
which must be imposed that will insure the defendant's appearance 
for trial. 

The key difference between the two statutes is that the D.C. Code 
makes explicit provision for the court to consider the dangerous­
ness of the accused, danger to any person or to the community at 
large, in deciding on release .c?nditions, ~ith one maj?r ex~eption. 
That is that the statute specIfIcally provIdes that no fInancIal con­
dition, that is no money bond, no bail, may be set to respond to a 
finding of dangerousness. 

There may be other conditions set, third party custody, restricted 
movement curfew, what have you, to respond to that dangerous­
ness issue,' but money bond may not be set. The key provision for 
dealing with the dangerousness issue is what has come to be 
known as the preventive detention statute contained in section 
1322 of title 23 of the D.C. Code. That statute permits the court to 
detain pending trial a defendant who is found to meet certain very 
strict criteria. 

First the court would question the nature of the crime for which 
the def~ndant has been arrested and the statute defines two classes 
of crime: No.1, the dangerous offense, which is robbery, burglary, 
rape, arson, or narcotics; and No.2, the crime of violence, rape, in­
decent liberties, kidnapping, robbery, burglary, manslaughter, and 
various forms of assault. 

If the court finds that the defendant has been arrested for a dan­
gerous crime, then the court must, in addition, find that the de­
fendant's pattern of behav:ior consis~i~lg of his p~st !=ind presel1:t 
conduct is such that there IS no condItIOn or combmatlOn of condI­
tions of release which will reasonably assure the safety of any 
other person or the community. 

If the defendant has been arrested for a crime of violence, on the 
other hand, the court must find either that he was convic~ed C?f a 
crime of violence within the preceding 10 years or that thIS CrIme 
for which he was arrested was committed while he was on some 
form of either pretrial release, probation, or parole from still an-
other crime of violence. 

If either of these findings is made, then the court must go on to a 
third step, which is to determine that ~ith respect to the offen~e 
for which the person was arrested and IS before the court, there IS 
Ita substantial probability" that the defendant committed the crime 
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for which he was arrested, the legislative history making it clear 
that substantial probability falls somewhere in between the stand­
ard of probable cause which would normally be applied in a pre­
liminary hearing after an arrest, and guilt beyond a reasonable 
doubt, which of course is the trial standard. Pretrial detention 
hearings are initiated by the U.S. Attorney on our motion and will 
be held immediately or not later than 5 days after the arrest, if 
either the Government or the defense seeks a delay. 

Defendant is represented by counsel; this would be true in any 
criminal proceeding in the District of Columbia; counsel is appoint­
ed immediately upon his first appearance in court. The rules of evi­
dence-by virtue of this statute-that would normally govern a 
trial, do not apply at pretrial detention hearings. So that hearsay 
testimony is admissible and indeed most frequently it is hearsay 
which is proffered at one of those hearings. 

If the defendant is ordered detained after the court has made the 
various findings I have described, he must be tried within 60 days 
of detention or have his release, eligibility for release, treated 
under the normal pretrial release standards contained in section 
1321. 

As the committee knows, and as Congressman Hughes indicated, 
we have recently had our first formal ruling on the constitutional­
ity of the preventive detention statute in United States v. Edwards. 
The Court of Appeals for the District of Columbia, sitting en banc, 
decided, in an opinion written by the chief judge and concurred in 
by six of his colleagues, that the statute was constitutional both on 
its face as tested against the requirements of the eighth amend­
ment dealing with probation against excessive bail, and in the pro­
cedures that it established for determining whether or not an indi­
vidual ought to be detained. 

Essentially, the challenge that had been made against the bill fo­
cused first on the eighth amendment issue, which was disposed of 
simply by a conclusion after an extensive review of the history of 
the amendment that the prohibition against excessive bail did not 
in fact deprive the legislature of the right to provide for no bail at 
all. 

With respect to the procedural aspects of the bill, the court con­
cluded: No.1, that preventive detention was not the equivalent of 
punishment that would be imposed after trial and thus that the 
Government did not have to carry its normal trial burden of "proof 
beyond a reasonable doubt." 

No.2, the court addressed the question of whether the defendant 
was given adequate notice of what acts or conduct would be relied 
on to meet that aspect of the standards imposed by section 1322 
and concluded on the facts of Edwards-in this situation I might. 
note the defendant had confessed to 17 previous robberies-that 
there was sufficient evidence of past conduct, evidencing the de­
fendant's danger to the community. 

And last, and perhaps most troublesome, the court coped with 
the issue of confrontation rights. The defendant demanded the 
right in this case, a rape case, to confront and question the victim 
of the rape. The Government took the position that it was not re­
quired to produce the victim-that indeed it would be an unneces­
sary intrusion on the victim in the particular circumstances of this 
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case to require her to come in and recount the details at this pre­
ventive detention hearing, and that it was sufficient that the prof­
fer of evidence made through various police officers and through 
the confession of the defendant himself be used by the court as the 
basis for the conclusion that there was indeed a substantial prob­
ability that the defendant committed the offense. 

The court dealt with this issue and concluded that, indeed, under 
the special circumstances of the preventive detention statute the 
full-blown right of confrontration and cross-examination that 
would be accorded the defendant in trial was not necessary at this 
pretrial stage. 

Historically, Mr. Chairman, the U.S. Attorney's Office, being sen­
sitive to many of the due process concerns that are implicit in the 
use of the preventive detention statute, as well as concerned for 
the resources which are required to cope with the expedited trial 
scheduling and the investigation of these offenses under a very 
short timetable, has been cautious in using the statute. 

We have gone forward only where there has been a particularly 
strong showing, both of the defendant's liability for the current of­
fense and his past proven record of dangerous conduct. 

For example, just to give you a few statistics: In the first 4 years 
or thereabouts that we have statistics on the statute, that will run 
from the middle of 1976 through 1980, we moved for preventive de­
tention in only 73 cases. The court granted 60 of our motions and I 
think it is worth noting that in each case where a defendant was 
preventively detained, he was thereafter convicted. 

Just last year, to give you a more up-to-date comparison with our 
current statistics, we sought preventive detention 12 times in 1980, 
10 of our requests were granted, and all the defendants, as I say, 
were convicted, including the two as to whom the motion was 
denied. 

Looking back at our history of use of the statute, I made the con­
scious decision in this past year to begin increasing the use of the 
preventive detention provisions and so far in 1981 we have made 17 
such requests, 10 have been granted, and 2 defendants pleaded 
guilty at the preliminary hearing. Of course we don't yet have the 
full record on the disposition of those cases because they have not 
all come to fruition. 

I expect that, given the strong concerns that have been stated 
frequently by various members of the community and our own 
sense of the importance of dealing with the recidivist, this in­
creased use of the preventive detention statute will continue. 

I think there is one aspect of the statute which is frequently ig­
nored which is very important for this subcommittee to focus on, 
and which really does provide for us a most important tool in deal­
ing with the recidivist, with the repeat offender, and the offender 
who commits a crime while on pretrial release. That is the provi­
sion permitting us to seek the court to detain the defendant for a 
period of 5 days if the court finds that the defendant committed the 
current offense while either on parole or probation from any Feder­
al, District of Columbia, or State agency. 

During those 5 days we contact that parole or probation agency, 
we ask them to issue a detainer, a warrant based on the violation 
of parole or probation conditions, and the defendant is held pend-
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ing trial, not on the preventive detention provisions of section 1322 
but under the warrant of detainer issued by either the parole or 
probation authority. . 

Just to give you some sense of what the statistics are like in that 
area, in 1980, whereas, as I indicated, we only made 12 requests for 
preventive detention, 140 defendants were held on parole detainers 
and 42 defendants on probation detainers. So far in 1982, 62 de­
fendants have been detained on parole and 9 have been detained 
pending probation revocation hearings. I expect that this use of the 
5-day-hold provision will continue to be our principal weapon to 
deal with the repeat offender. 

In sum, Mr. Chairman, I think it is fair to say that our experi­
ence as the only jurisdiction in the country with a formal preven­
tive detention statute leads us to believe that we can use it appro­
priately to deal with the recidivist, with the person who has a re­
peated history of criminal conduct, as well as the person who com­
mits offenses while on pretrial release for other crimes. 

V{ e try to use it carefully; we try to use it with due regard for 
tlle interest of the accused that he not be incarcerated until he has 
been found guilty; but it is important to us to balance that interest 
against the interests of the community. Vve think we have done so. 
We think the D.C. Code reflects an appropriate legislative balance 
of those interests. 

We make judgments not on classes of defendants, not simply con­
cluding that because a person has been charged with a particular 
form of crime he ought to be detained, but making individualized 
judgments about whether the particular individual, first, commit­
ted the crime that he is charged with and, second, has a history of 
criminal conduct which does enable us to predict that there is a 
high risk of harm to the community. 

That I think summarizes my prepared statement, Mr. Chairman. 
I would be glad to answer the committee's questions. 

[Statement of Mr. Ruff follows:] 

PREPARED STATEMENT OF CHARLES RUFF 

Mr. Chairman, members of the subcommittee, thank you for giving me the oppor­
tunity to appear before you today to discuss the experience of our Office under the 
District of Columbia's pre-trial release statutes. 

As you know, the Superior Court of the District of Columbia operates under a 
body of laws in some ways similar to and in others very different from that which 
governs the United States District Courts here and throughout the country. The 
core of the Federal Bail Reform Act and the core of Section 1321 of Title 23, D.C. 
Code, are essentially identical: in both schemes there is a presumption in favor of 
release on personal recognizance and a graduated series of release conditions, rang­
ing from third-party custody to formal bail bond, with a preference for the last oner­
ous condition which will ensure appearance for trial. The key difference at trial but 
the likelihood of danger to any person or the community, as well. 

In attempting to address the issue of dangerousness, however, the court may not 
impose any financial condition. The defendant who poses a danger may be placed in 
third-party custody or restricted in his movements and associations, but money bond 
may not be set for the purpose of detaining him unless there are also grounds for a 
finding that he is a poor reappearance risk. 1 Instead, the D.C. Code contains special 
provisions to enable the court to deal with the defendant who represents too great a 
danger to be released pending trial. 

I Of course, among the factors statutorily mandated for consideration on this issue is the seri­
ousness of the offense charged as well as the defendant's past conduct. 
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Section 1322, commonly known as the preventive detention statute, permits the 
court to detain pending trial a defendant who is found, after a hearing, to meet cer­
tain stringent criteria. The first criterion focuses on the nature of the crime for 
which the defendant has been arrested; the second on the defendant's past behavior 
and criminal record; and the third on the standard of proof which the government 
must adduce. If the defendant is arrested for a "dangerous crime" (e.g., robbery, 
burglary, rape, arson or narcotics), the court must find that his "pattern of behavior 
consisting of his past and present conduct" is such that "there is no condition or 
combination of conditions of release which will reasonably a.ssure the safety of any 
other person or the community." If the defendant is arrested for a "crime of vio­
lence" (e.g., rape, indecent liberties, kidnapping, robbery, burglary, manslaughter, 
and assault with intent to commit an offense or with a dangerous weapon), and 
either was convicted of another crime of violence in the preceding ten years or was 
arrested on the present charge while he was on pre-trial release, probation or parole 
for another crime of violence, the court must again find that no conditions of re­
lease will protect the community. In either case the court must find that there is a 
"substantial probability" that the defendant committed the crime for which he was 
arrested. 2 

A pre-trail detention hearing is initiated by the United States Attorney's motion 
and is held immediately unless the government seeks a continuance (a maximum of 
three calendar days) or the defendant seeks a delay (a maximum of five calendar 
days). The defendant is, of course, represented by counsel and may testify or present 
evidence if he wishes. The government's proof need not conform to the rules of ad­
missibility which would govern a trial. If the defendant is detained, the trial of the 
underlying offense is given priority, and the defendant must be tried within sixty 
days of his detention or be treated under the normal pretrial release standards. 

The pre-trial detention statute has been on the books for eleven years, but it was 
not until May 8, 1981, that its constitutionality was formally addre;ssed by .t~e Dis­
trict of Columbia Court of Appeals. 3 On that date the Court ruled, 111 an opmlOn by 
Chief Judge Newman, joined by six judges, that the statute is both constitutional on 
its face in authorizing pre-trial detention without bail and constitutional in the pro­
cedures it authorizes for determining that such detention is warranted. One judge 
dissented on the due process issue, and a second judge dissented on the ground that 
the statute is violative of the Eighth Amendment's prohibition against excessive 
bail. 

The defendant had challenged the procedural aspects of the statute on a number 
of grounds: that the government should be required to carry the same burden it 
would have to carry at trial-proof beyond a reasonable doubt; that he was given 
insufficient notice of the acts on which the government would rely to establish his 
past conduct; and that he should have the right to confront and cross-examine the 
government's substantive witnesses. On each point, however, the Court concluded 
that the statute provided adequate protection for the defendant's rights: that pre­
trial detention is not punitive and that the trial standard of proof is not, therefore, 
required; that on the fact of this case (a confession of seventeen previous robberies) 
sufficient notice had been given; and that the same rules regarding confrontation of 
witnesses should apply as apply in a typical preliminary hearing where hearsay has 
historically been permitted. 

Because the United States Attorney's Office has been sensitive to the due process 
issues posed by the preventive detention statute and because of the potential impact 
on police, prosecutorial, and judicial resources, we have historically been cautious in 
employing it. We have chosen to go forward only in those cases where the proof of 
the defendant's involvement in the crime for which he was arrested is particularly 
strong and where his past conduct clearly evidences a pattern of dangerous conduct. 
Responsibility for identifying cases meriting treatment under this statute and for 
handling the detention procedures has, since 1976, been entrusted to the Career 
Criminal Unit, which is made up of five senior Assistants and a complement of Met­
ropolitan Police Department detectives. The Unit reviews each morning's "lockup" 
list an.d the supporting police reports to determine which cases may warrant our 
seeking a detention order. An Assistant and a detective then follow up the basic 
work done on the arrest in order to prepare for a detention hearing, and if deten­
tion is ordered, in many cases the Assistant will retain the case for trial in order to 
expedite preparation within the allotted sixty days. 

2 A separate basis for detention is provided where a defendant charged with any offense 
threatens a prospective witness or juror. In this situation the court musL still conclude that no 
conditions of release are adequate to ensure the saf~ty of the wi£ness 01' juror. 

:J United States v. Edwards, Nos. 80-294 and 401 (D.C.C.A') 
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In a large number of cases a decision will be made that, although detention under 
the statute may be possible on the facts available to the Assistant, it is preferable to 
rely on what is a relatively unknown statutory alternative-the "five-day hold" 
order. Such an order, provided for in Section 1322(e), permits the court to detain for 
five days any defendant who, when arrested, was on probation or parole for a feder­
al, District of Columbia or state offense. During that five-day period the Assistant 
contacts the relevant parole or probation authority and asks them to issue their 
own warrant, and if they do, the defendant is then held on that "detainer" rather 
than under the D.C. Code pre-trial release provisions. Because many of the defend­
ants whose past conduct gives rise to a threat of continued criminal activity if re­
leased pending trial fall into this category of probation or parole violators, the five­
day hold provision has proven over the years to be our most effective weapon in 
dealing with the recidivist offender. 

Reflecting the care with which we approach our use of the preventive detention 
statute, from 1976 through 1980 we moved for pretrial detention in 73 cases, and 
were successful in 60 of these. During that period every defendant who was ordered 
detained under the statute was convicted. In 1980 we sought preventive detention 
twelve times, and ten requests were granted; all defendants were convicted, includ­
ing the two as to whom our motion was denied. Against the background of this ex­
perience with the statute, I have expanded our use of pretrial detention during 
1981, and to date we have made seventeen requests; one was withdrawn, four were 
denied, ten were granted, and two defendants pleaded guilty at the preliminary 
hearing. In the face of increasing community concern over violent crime and the 
role of the repeat offenc.er, I expect that this substantially increased use of the de­
tention provisions will continue. 

As I indicated earlier, the aspect of the statute which has proved most valuable to 
our Office has been the authority to seek five-day holds on probation and parole vio­
lators. A comparison with the preventive detention statistics may be helpful. In 
1980, for example, 140 defendants were held on parole detainers and 42 defendants 
on probation detainers. Through early June, 1981, 62 defendants had been detained 
pending parole warrants and 9 pending probation revocation hearings. This volume 
reflects what can be expected to be a continuing emphasis on the parole and proba­
tion detainers to ensure the repeat offender's presence at trial and to minimize the 
risk of additional offenses. 

Our experience with pretrial detention over the years leads us to have confidence 
in our ability to meet the extraordinarily difficult problem of the recidivist and the 
defendant who commits an offense while on pretrial release. Used carefully and 
with due regard for the interest of one charged with crime to be incarcerated only 
on a finding of guilt, the statute does not, in any sense, represent an undue infringe­
ment on the rights of criminal defendants. Rather, it. represents an appropriate bal­
ancing of the defendant's interests with those of the community. Section 1322 of the 
D.C. Code reflects a legislative mandate to deal not with broad classes of defendants 
and presumptions of danger but, rather, with individualized judgments based on 
proven current and past criminal conduct. These judgments, taken together with 
the heavy burden the government must bear in establishing the commission of the 
charged offense and the provision for expedited triai, seem to us clearly to justify 
the special treatment of the limited class of defendants who fall within the statute's 
boundaries. 

Mr. KASTENMEIER. Thank you very much, Mr. Ruff, for that brief 
but very useful and enlightening description of your experience in 
the District of Columbia. 

There are a number of things I suppose I should know, but if I 
ever did know them I guess I have forgotten. For example, if you 
have someone detained 30 days and subsequently let's say they are 
sentenced for 90 days, does the period of detention count 
toward--

Mr. RUFF. Yes, it does, it counts toward that sentence. But gener­
ally, of course, if we have detained somebody under the pretrial de­
tention statute they will be sentenced ultimately for much longer 
than 90 days, so that 30 or 60 days may not be very heartening to 
them in terms of whatever break it gives to them on their ultimate 
sentence. 

------ ---- - - --
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Mr. KASTENMEIER. Would you expand a bit on the use of the 5-
day-hold on probation and parole violators. Are these people whom 
you are charging with an offense also therefore in violation-prima 
facie in violation of parole or probation? 

Mr. RUFF. That is exactly correct. Let me give you an example. 
An individual who has been convicted of a serious offense and 

sentenced to Lorton is released on parole by the D.C. Parole Board. 
While on parole, that individual is arrested committing a burglary. 
We would then notify the D.C. Board of Parole that the individual 
has committed a serious offense, burglary of a home, and ask the 
Board to issue its warrant on the ground that there is inherent in 
any grant. of parole a requirement that one not engage in criminal 
aetivity. 

The Board would issue its warrant and thus the person, the de­
fendant, would be held not on the bash, of the burglary charge but 
on the basis that he was presumptively a parole violator. He would 
have the right, of course, to ask the Board of Parole to conduct a 
parole revocation hearing. But it has been our experience that 
most defendants are content not to press that issue before the 
Board of Parole and prefer simply to await disposition of the un­
der lying offense. 

So we have a substantial number of individuals who fall into this 
category and who remain in detention pending trial on the under­
lying offense, that is the burglary, without the issue of pretrial rp.­
lease by bail or third party custody or without the issue of preven­
tive detention having to be raised. 

Mr. KASTENMEIER. You say they are held for 5 days? 
1\1r. RUFF. They are held for 5 days pending the issuance of the 

warrant by the Parole Board. They issue the warrant. Thereafter 
the individual is held on the parole warrant, not by order of the 
court. 

Mr. KASTENMEIER. And without a determination made as to revo­
cation or the underlying charge? 

Mr. RUFF. 'That is correct. Of COUise the defendant has the right 
to press for formal revocation but by and large they do not use that 
right. 

Mr. KASTENMEIER. With respect to the question of flight, the risk 
of flight, you operate in two jurisdictions, and of course those are 
relevant. 

Is there any distinction between the U.s. District and the Dis­
trict of Columbia with respect to the determination of what consti­
tutes a risk of flight, how a bail might be set or might not be set? 

Mr. RUFF. On that narrow issue, I think our experience is basi­
cally comparable in the two jurisdictions. I had some statistics run 
on our superior court experience and during 1980, for example, 
about 65 to 70 percent of all defendants who came to superior court 
were released either on their personal recognizance or some form 
of third party custody or other nonfinancial condition. Another 15 
to 20 percent were dealt with by money bond, bail of some form, 
and then a variety of other alternatives were scattered among the 
remaining percell tage. 

The District of Columbia is a very stable community and we 
have an excellent pretrial services agency here which does a very 
rapid inquiry into the defendant's community roots and back-
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ground; frequently our defendants do have community roots and 
have had for some time. That is true whether we are talking about 
district court or superior court. Thus there tends to be a compara­
ble response. 

One area in which-and this has been discussed a hit earlier this 
morning-the one area in which the district court has problems 
dealing with the risk of flight is in the narcotics area. 

We do not have the kind of large-scale international narcotics 
trafficker that you have in Miami, for example, in the District of 
Columbia, but we do have a number of major narcotics dealers who 
therefore have the financial resources to find other places to live 
and also have the financial resources to make high money bonds if 
they are set. We do have some experience with the narcotics de­
fendant who has .a money bond set who pays it in and goes off and 
IS never seen agam. 

I wouldn't think, though, that our experience in the U.S. district 
court is comparable to that of most other large urban areas be­
cause we really are a fairly well-defined and stable community 
here. I think from my broader experience in the Department of 
Justice that coping with that rich defendant, usually the one who 
is a narcotics deale~ if he is !llaking. substantial sums of money, is 
perhaps the most dIfficult ball questIOn that the U.S. district court 
in any district has to confront. 

Mr .. KASTENMEIER. A,~suming they do not pose, at least within the 
meanmg of the term, a danger to the community." In those cases 
do you find yourself recommending detention without bond? 

Mr. RUFF. There is a special problem in the District of Columbia 
which bears on that. 

Until the new Uniform Controlled Substances Act which has 
been passed by the city council becomes effective, we do not have 
in the superior court a really useful narcotics statute. For example 
first offender sales of heroin in the District of Columbia, no matte; 
how large the amount, are misdemeanors under the District of Co­
lumbia law until such time as the new law takes effect which de­
pending on what the Congress does over the next fe~ days 'will 
either be next Wednesday or the middle of September. ' 

.Th~r.ef~re, almost all our major narcotics cases are tried in U.S. 
I?Istnct Uo~rt where we do not have the advantage of the preven­
tIve .detentIOn statute. Thus I do not have any personal experience 
to gIve you on whether indeed preventive detention would make a 
substantial impact on the narcotics problem. I like to think it 
would. 

I l~ke to thi.nk that a narcotics offender is a danger to the com­
munIty, especIally the heavy trafficker, by definition and if there 
were a Federal preventive detention law available, w~ would use it. 

Mr. KASTENMEIER. I take it that preventive detention mea) '3 de­
tention because the subject is a danger to the community. 

Mr. RUFF. That is correct. 
Mr. KASTENMEIER. And not because of the likelihood of flight? 

. Mr. RUFF. That is right, it is a code word for the dangerousness 
sIde of the statute rather than the likelihood of flight. 

.Mr. KASTENMEIER. What relationship is there between the speedy 
~rIal a~t and ~he need or the resort to preventive detention? What 
IS the InteractIOn between these two issues? 
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Mr. RUFF. In the superior court we do not have a formal speedy 
trial act. There are judically imposed constrain'ts on us to bring 
cases to trial as rapidly as possible. But in the superior court, a 
large urban street crime jurisdiction, you are talking about cases 
that typically will come to trial 6, 8, 10, 12 months after indict­
ment; whereas of course in district court we are constrained by the 
70-day-after-indictment limits of the Speedy Trial Act. 

Since our preventive detention statute requires trial within 60 
days, if you transpose that into the U.S. District Court, I would see 
it having very little impact on what are already the existing rules 
under the Speedy Trial Act. 

I might say, though, that those limits, the 60-day-trial limit, do 
pose serious manpower problems for us. One of the reasons we 
have not made greater use of the preventive detention statute is 
that it takes so much in the way of police resources, prosecutorial 
resources and judicial calendaring resources to cope with that 60-
day-expedited-trial requirement, that if we were to bring very 
many more we would begin to overload the judicial system in supe­
rior court. 

Mr. KASTENMEIER. We heard Congressman Hughes discuss his 
bill. It provides for a hearing in which the defendant is brought in 
and the prosecutor addresses the question of risk of flight. Then, 
having exhausted that question, if a bond is set for the defendant 
and the U.S. Attorney feels that the subject is a danger to the com­
munity, he pursues the question of dangerousness and seeks pre­
ventive detention. 

Is that more or less how you work under the D.C. Code? 
Mr. RUFF. No, it is not. 
I must admit, without having had an opportunity to study Con­

gressman Hughes bill, I find that requirement troubling because in 
the real world what happens is that we make a determination vir­
tually on the day of arrest or the next day at the latest that a par­
ticular individual, given the crime he has committed and his back­
ground, is a fit subject for preventive detention. 

We come to the court when that defendant makes his first ap­
pearance, saying, "Your Honor, the Government intends to move 
for preventive detention in this case." The problem I see posed by 
going through the flight hearing and the setting of some condition 
of release before moving to the dangerousness issue is, candidly, 
one of logistics. I would have to think this through a bit more and 
give you my thoughts on it. 

For example, I think Mr. Butler suggested this earlier: If you 
have a defendant, let's take a large-scale narcotics dealer, who is a 
risk of flight and for whom a $1,000,000 bond is set, and he lan­
guishes in jail for 30 days or 45 days and all of a sudden he comes 
up with the money, he could be gone before we ever learned about 
it and took action under the preventive detention provisions of the 
statute . 

Yet it would seem, to us at any rate, a duplication of effort to go 
through the hearing with respect to roots in the community, likeli­
hood of flight, and then have to go through on the same day, even 
if a $1,000,000 bond were going to be set on the flight issue, the 
Government's burden of proof (substantial probability) with all the 
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disclosure to the defendant, of wh~t th~ Government's case may be, 
unless we know for sure that that IS gomg to be required. 

I really have some concerns about whether, just in the normal 
flow ?f events. in a courthouse, that kind of split hearing is really 
the rIght solutIon. 

Mr. KASTENMEIER. That is interesting. 
My last question, and I will yield to my colleagues but following 

up on that, let me make the assumption-he can ~peak for him­
self-that Congressman Hughes in his bill is interested in some of 
the con~titutional issues that may not have been fully addressed by 
the UnLt~d Sta~es v. Edwards, .such as I ,understand it, complete 
presun:ptIon. of mnocence, the rIght to a faIr trial, and so forth and 
so. on, m wh.ICh the full c?ntext may not have been, in terms of pre­
trIal detentIOns, preventIve detentions addressed in the Edwards 
case. 

.Therefore, I think Mr. Hughes may have cloaked the proceeding 
Wlt~ what appears to be more cautiously, in terms of procedures, 
desIgned to assure the defendant of greater fairness. 

Mr. RUFF. I must say I was a little puzzled at that. 
Mr. KASTENMEIER. I shouldn1t presume to speak for him. 
Mr. RUFF. ~ 0, but the various protections that seem to be 

s~etched o~t m C.ongressman Hughes' bill are, in fact, present 
eIther specIfically In the code or by judicial determination in the 
District of Columbia. 

For ~xample, counsel is appointed the moment that a defendant 
walk~ m~o court, whether or not there is a preventive detention 
hearIng m the works, so that from the very beginning of the de­
fen~ant's exposure to the system in the District of Columbia coun­
se~ IS present and available to him, either retained counsel' or ap­
pOInted counsel. 

With. respect to generaliz~d notions of due process, right of Con­
frontatIOn, and so forth, whlCh seem to be particularly the focus of 
Congressman Hughes' bill, the law in the District of Columbia is 
pretty clear that there is an absolute right of confrontation' that is 
whichever witnesses the government puts on the defendant is abl~ 
to cross exa~ine. The one area of dispute is whether the defendant 
can affirmatIvely call a particular witness to testify. 

And, the general rule in the District of Columbia as is true in 
every Federal dis~rict tha.t I am aware of, is that in' order, during 
one. of these pretrIal hearmgs, to require the presence of what oth­
erWIse would be a government witness, the defendant must make a 
proffer ~hat that w~tness will have something to offer that would 
un~ermme the findmg of probable cause at a preliminary hearing 
or, In this case, substantial probability. 

For example, in the Edwards case, the effort to bring the victim 
of .the rape be.fore the court was viewed by the government, and I 
thmk approprIately ~o, as ~erely an effort t~ obtain discovery-in 
an unnecessary fashIOn to mtrude on the prIvacy of that witness. 
And the court of appeals appropriately held, in our view that that 
was n?t an e~ement of the constitutional right of confro~tation. So 
th~t rIght eXIsts. There may be some debate over its scope but we 
thInk. the law in the District of Columbia adequately balances 
those mterests. 

Mr. KASTEN MEIER. Thank you very much. 
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I yield to the gentleman from Virginia, Mr. Butler. 
Mr. BUTLER. All right; Thannk you: . ? 
I am not clear' is sectIOn 13~2(e) lImIted to the 5-day hold. Is that 

limited to the District of Columbia? . 
Mr. RUFF. It is limited to the District of Columbi~. Th~t IS part ~f 

the District of Columbia Code, and is not contamed m the Ball 
Reform Act. . 

Mr. BUTLER. Is it your recommendation that we make that applI-
cable to other districts? . . 

Mr. RUFF. It clearly would be. I think it is an ex~raordlnal'lly val­
uable tool and does not infringe in the s~me fashIO~ that th~ pre­
ventive detention statute does on that mherent rIght to lIberty 
pending trial. 

Mr. BUTLER. Thank you. . . . .. 
Now, the bill before us requires or s,ug&"ests t~at If the JudICIal 

officer determines by clear and convmcmg eVIdence that such 
danger-is that the same standard you have? 

Mr. RUFF. In essence it is; yes. 
Mr. BU'l'LER. How do you express it? 
Mr. RUFF. The statute is unclear WIth respect to the stan~ard ~f 

proof on the generalized question of dangerou~ne~s: C~ndldl~, It 
might have been more clearly drafted. But, by JudICIal Interpleta­
tion, essentially the "clear and convincing" stand~rd is the .ope 
that applies for all issues othe~ th~n the. substantIa~ pro~abilIty 
that he committed the offense tnat IS partIcularly at Issue m that 

case. . . h D' t . t 'th Mr. BUTLER. I am not clear. On your practIce ~n t e IS rIC WI 
reference to a hearing on flight and the hearIng on danger, are 
your practices the same thing that are in the ~tatute? 

Mr. RUFF. No. Basically we would reverse It. ~e would make a 
determination, let's say, when we first saw the lI~t of p~op~e. who 
had been arrested the night bef~re, . that a partIcu~ar IndlVI~ual 
was a proper subject for an appl~catIOn for preventIve detentIOn. 
We would go before the court saymg we. mtend to ask for preven­
tive detention and would have a hearIng on that. If the court 
denied preven~i,:,e detent~on, then. we ~ould sa~ to ~pe court, "Your 
Honor, in addItIon to thls there IS a rIsk of flIght, and w~ wo~ld 
ask the court to address, even if you are not going to de~~m hIm, 
the prospect of flight by setting money bond or other condltIo~s. 

So we reverse the process that I think Congressman Hughes 
wout'd have us follow in his bill. 

Mr. Bu'rLER. That is what your statute says. . 
Mr. RUFF. That is our practice. There is no mandate m the stat-

ute. f h dl' Candidly, I have to tell you, in t~e normal m~nn.er o· . an mg 
cases in any large urban court, I thInk our practIce IS the only fea-
sible one. . . h I thO k th Mr. BU'I'LER. I note the practical consldera,tlOn t ere. m . e 
constitutional problems Mr. Hughes has WIth that, we have dIS-
cussed. h . d' . I bi . d Do you expect, now that you ha-ye t e JU ICla essmg, 0 you 
expect to use this. procedure more often? 

Mr. RUFF. As I indicated, I have alread~ begun, even before ~d­
wards came down, as a matter of fact, to Increase the use. I thmk 
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we have had enough experience with the statute to recognize those 
cases which appropriately would fall within its boundaries. We will 
never be able to get up to the point of any large number of preven­
tive detention cases simply because of the practical problems I dis­
cussed earlier, the difficulties of staffing on our part and on the 
court's part, this 60-day expedited trial requirement. That will 
always be a limitation on us. Plus the fact you will find that many 
of the people who might otherwise fall into the preventive deten­
tion statute are recidivists on probation or parole and therefore we 
have the alternative of the 5-day hold and the probation and parole 
detainer which we find much easier to use and much more effec­
tive. 

Mr. KASTENMEIER. Would you yield? 
I do not understand why seeking preventive detention is a staff­

ing problem. 
Mr. RUFF. It is in two respects. 
First of all, we have a maximum of 3 calendar days to prepare 

for the hearing, and thus have to devote virtually the full time of 
an assistant U.S. attorney and police personnel to investigating the 
underlying case so that we can meet our substantial probability 
burden, and to investigate the background of the individual and be 
prepared to make representations about past conduct. 

Then we have to indict, which takes a substantial amount of 
manpower, and go to trial within 60 days. So it is not simply a 
matter of spreading the burden out, but virtually going full time 
with a particular assistant. Then the court has to find trial time on 
its calendar to be able to deal with the 60-day limitation. 

Mr. KASTENMEIER. Thank you. 
Mr. BUTLER. Now, is the expedited trial essential-is it your view 

that the expedited trial is essential to this legislation? 
]\tIro RUFF. I think there is no question that it is one of the princi­

pal factors that you have to weigh in the balancing of the defend­
ant's right to liberty against the community interest. Whether 60 
days is a magic number or not, I think can be easily debated. 
Indeed, we have suggested to the District of Columbia Council that 
90 days would still be within the constitutional bounds but might 
ease some of our burden. But that is not the same problem faced by 
a U.S. attorney in other districts where he only has 70 days to go 
to trial under the Speedy Trial Act anyway, so the SO-day limita­
tion on preventive detention probably wouldn't make that much 
difference to him. 

Mr. BUTLER. Thank you. 
I yield back the balance of my time. 
Mr. KASTENMEIER. The gentleman from Illinois. 
Mr. RAILSBACK. Thank you, Mr. Chairman. 
I want to welcome you to our subcommittee. 
I remember after serving on the District of Columbia Committee 

that we discovered-and this goes back several years ago-that 
there really was a very high rate of recidivism, and that apparent­
ly a rather large percentage of the felony offenses being committed 
in the District were being committed by recidivists. 

Do you recall that situation? 
Mr. RUFF. It is undoubtedly the case, I think not only here, but 

in most urban areas; yes. 
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Mr. RAILSBACK. And that was before the inauguration of the 
career criminal program. . ' ., . 

You know I have been very CUriOUS, wIthout beIng dIrectly In-
volved in a~y of the legislative committees that have l;ad to do 
with the career criminal program, but I have beep very Interested 
in how successful it has been. I guess-I would lIke v~ry much to 
ask you and I realize this isn't directly related to ball reform al­
though i: do see you do assign the career criminal prosecutors to 
actually make that determination. 

Mr. RUFF. That is right. . . 
Mr. RAILSBACK. How has the career crImmal program been work-

ing as far as the D~strict of Colu~?i!3-' and have you been able to 
cut into that very hIgh rate of recIdIVIsm? 

Mr RUFF Well I wish I could say that we have been successful 
when' meas~red by the reduction in recidivism in the Distric~ of C?­
lumbia. I can't say that. I think we have been succes~ful In thIS 
sense: We have taken major offenders, taken theD?- r.apldly off the 
street, tried them, had a very high rate of con,vlCtIOn, and they 
have received long sentences. In that sense, I thInk we have been 
successful. . I h' k't' In the sense of reducing recidivism, unhappIly not. t 1.11 1 IS a 
matter of resources, it is a matter of the nature of the crIm~ prob­
lem in our city as well as any other major urba~ ~rea. We stI,ll se.e, 
for example, the last time I looked at the statIstlCs, so~ethmg m 
the nature of 25 percent of all felony arrestees on pretrIal release 
for another major offense.. .. . 

Now, that is a very disturbmg statIstlC. But I thI,nk, a~though we 
can come at it from our end of the system, that IS t~ymg to deal 
rapidly and effectively with them. I think: the other Is~ues be~ore 
this Judiciary Committee as a whole, the Issue of pre~rIal s~rvlCes 
and available alternatives, are really the key to dealmg WIth the 
problem. . d I thO k 

For example, in the District .of ColumbIa VIe have, an m 
everyone would agree, wholly madequate t~lrd party. custody .re­
sources. So that, other than money bon~,. mcarcerat~on pendmg 
trial or seme form of looser release condItion, we don t have that 
middle ground alternative s~ ~hat we can keep pe?ple off the 
streets under some control. It IS m the statute; unhappIly enough, I 
do not think we have the resources to use it. 

I would like to do more of that, together with more ~one on our 
part keeping the recidivist, once he is arrested. I thmk we can 
mak~ some progress. But I have no optimistic prediction for you on 

that. . 1 d t' h t Mr. RAILSBACK. So, even though your pretria eten IOn as. no 
really been employed that often, your testimony is t~at yo~ belIeve 
it has been a help and that you would recommend Its use In other 
jurisdictions? . ' 

Mr. RUFF. Yes. It is a help in the very speclal case. There IS 
someone who comes through the system who screams out for pr7-
trial incarceration and we need a tool to do that. That doesn.t 
mean we are going to use it 100 times a ye~r; we ~ay only ~se.It 
50 times a year, up to our m!1xiD.?u~ potentlal, b~t w~ ne.ed It tor 
that special case. Indeed, I thInk It IS noteworthy m thIS dISCUSSIOn 
that, even in the U.s. district court, here and elsewhere, there are 
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cases in which we will ask the court and the court will grant our 
request, to hold an individual without bail on the ground that 
there is no combination of conditions which will guarantee his 
reappearance. 

For example, Mr. Hinckley was held pending his commitment for 
mental examination without bail on the ground that there was no 
condition which would guarantee his reappearance. It is an unusu­
al case. But even now, there is this inherent judicial authority in 
the V.S. district court to act in the special case and I think it 
would be useful if the Congress gave that statutary' blessing. 

Mr. RAILSBACK. I am curious how many drug traffickers have 
jumped bail. 

Mr. RUFF. I do n?t hav~ the national statistics. I can tell you, 
from my own experIence m the Department, that in the areas of 
southern California, Texas, and Florida, where our major interna­
tional drug problem exists, as well as in New York, it doesn't take 
very many to jump bail to be a major problem. 

Mr. RAILSBACK. I really meant in the District. 
Mr. RUFF. We do not have that problem here in the District of 

Columbia. 
Mr. RAILSBACK. Really? Why is that? 
Mr. RUFF. First of all, we do not have the major international 

tra~ficker, the person who does a multimillion-dollar importing 
b~sIness. We have a very different pattern of trafficking in the Dis­
t:~ct because we. are not a port and we don't have an airport in our 
CIty. We get. major ~ealers, people we try to put in jail, but not the 
person who IS runnmg down to South America to bring huge quan­
tities of narcotics. 

Also, this is a stable community. Our criminals tend to have 
son;e community roots. Although we do have fugitives in the nar­
?OtlCS area, because ~hey know they are facing serious problems, it 
IS by no means the kmd of problem that exists in other areas of the 
country. 

Mr. RAILSBACK. Thank you very much. I think your testimony 
has been very helpful. 

Mr. RUFF. Thank you, Congressman. 
Mr. KASTENMEIER. I just have two more questions. 
.W~at predictive devices do the judges and prosecutors use in the 

DIstrIct of Columbia? The defendant's prior criminal record? What 
other predictive devices are relied upon to try to determine to what 
extent the individual may be a danger? 

Mr. RUFF. Almost entirely past record; either adult criminal 
rec?rd h7re in the District .and elsewhere throughout the country, 
or Juvemle record. UnhappIly enough, and it was true in the case 
of Mr. Edwards, many of our most serious and violent offenders are 
in the 18 to 22 age group who come to us with exten"ive juvenile 
backgrounds and whose first adult appearance may be with a seri-
01.1S cri.me of viole~lCe which, .when we look back against that juve­
nIle hIstory, merIts preventive detention. So we either use the 
adult criminal. rec~rd for someone who has been through the 
system many times m an adu.lt court or we go to the juvenile back­
ground for the young offender. 

" 
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Mr. KASTENMEIER. We have of course dealt with parole and the 
V.S. Parole Commission, and prediction is always extremely diffi-
cult. 

Mr. RUFF. It is. 
Mr. KASTENMEIER. And the notorious case undoes probably a 

great deal of fairly competent prediction over a period of time. 
One is reminded of the case of the newly-found author of the 

prison papers who, through Norman Mailer and other friends, got 
out of prison only to get involved in a homicide almost overnight. 

Mr. RUFF. I do not think any of us is confident about our ability 
to predict, which is why, as Congressman Butler suggested, it is im­
portant for us to focus on that speedy trial, and I think it is impor­
tant to look back and see that indeed our conviction record has 
been 100 percent with preventive detainees. 

Mr. KASTENMEIER. Let me ask you this question, and I do not 
know how the answer falls. 

In your judgment you were quite careful to give us cases from 
1976 to 1980. You indicated that you had moved for pretrial deten­
tion in 73 cases and the courts approved 60. 

Mr. RUFF. Yes. 
Mr. KASTENMEIER. The question which you didn't answer, but 

about which there is some curiosity, what about the 13 cases? Did 
those people not having been detained, commit crimes pending 
their trials? 

Mr. RUFF. I do not have the answer to that but I think I can find 
out for the committee. If you like I will report back to you on that. 

Mr. KASTENMEIER. I am obviously not trying to embarrass 
anyone. 

Mr. RUFF. No. 
Mr. KAS'rENMEIER. But it is one of the few differentials or dis-

criminating aspects we can find. Maybe it pits the court's judgment 
against the prosecutor's judgment, but there are 13 cases where 
your office and the courts differed. I would be cul'ious to know how 
those 13 cases look. 

Mr. RUFF. My guess would be, and I will give you more explicit 
statistics on this, that some of them were thereafter held on money 
bond, some we may have dismissed the charges against because in 
fact it turned out we had the wrong person or were otherwise 
unable to go to trial, and some I suspect simply went out in the 
community and were tried in due course without ever having com­
mitted another offense. But I will be glad to report to the commit­
tee on that. 

Mr. KASTENMEIER. Thank you. 
Now my last comment is this-the Justice Department is still 

formulating its position on this legislation. I know you are not free 
to give us an official departmental view on the bills. But do you 
have any personal advice for us based on your own very impressive 
record as a Federal prosecutor in approaching this subject. 

Mr. RUFF. Congressman, I believe, as I indicated in responding to 
Congressman Railsback, that it is important to have the flexibility, 
to have the tool for use in the very limited number of cases in 
which it is likely to be needed. On the Federal side, those cases are 
going to be even more limited than they are on our side of the 
street, because the U.S. Attorney doesn't deal with the recidivist, 
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with the violent criminal as much as I do in my local prosecutor 
capacity. 

I think it will be the narcotics defendant as well as perhaps a 
very limited group of violent criminals who happen to violate a 
Federal law and get caught up in t.he Federal system. We ought to 
have the flexibility to deal with them, however. 

I think the only suggestion I would make is that it is possible to 
draft, witness the District of Columbia experience, a constitutional 
bill which balances the rights of the community and the individual. 
Congress ought to address that. There is some discussion I know 
about the abolishment of money bail and I would view that as a 
serious mistake; that too provides a great deal of flexibility in the 
system. It permits, indeed, many people to be released for whom 
otherwise one could not find adequate protections to guarantee 
their appearance. 

So that I think money bond, the range of conditions that is pro­
vided in the Bail Reform Act, and a limited, carefully drawn pre­
ventive detention statutes, really would drastically improve the 
ability of the U.S. attorneys around the country to cope with these 
problems. 

Mr. KASTENMEIER. Thank you very, very much. Your testimony 
was very helpful indeed. 

Mr. RUFF. Thank you. I appreciate your having me. 
Mr. KASTENMEIER. I note Mr. Hughes is here and perhaps our 

colleague can come back for just a moment. There are one or two 
questions that I had and I appreciate his returning. I know he was 
busy. 

With respect to the way you have designed the bill, I do not 
know whether you are responding to constitutional issues ad­
dressed or not addressed in the United States v. Edwards opinion, 
but the question remains why your hearing was designed in the 
way it was to approach the flight question first, and whether you 
think that in other respects that due process, notwithstanding the 
fact this is not a full-blown trial, that sufficient due process is in 
fact afforded by your bill? 

Mr. HUGHES. It is a combination of trying to address some consti­
tutional issues and also trying to prevent some of the abuses that 
are suggested by the way the District of Columbia Act has been im­
plemented. 

I heard many parts of the excellent presentation of the U.S. at­
torney for the District of Columbia. He wants, as I understand his 
testimony, to think more about the process; that would require a 
judge first to dispose of the flight risk issue before moving onto pre­
ventive detention. 

I hope that the U.S. attorney does give that some additional 
thought, because we have given a lot of thought to it and we think 
that, first of all, the flight risk issue should be addressed first be­
cause it is often an easier issue to address. If in fact the U.S. attor­
ney concedes that the defendant is not a flight risk, then you move 
right on to preventive detention. If in fact there is some question 
about the defendant's flight risk, it seems to me that it would be 
less burdensome on the part of the U.S. attorney to move on that. 

First of all, you don't have the time restrictions that you have 
with preventive detention. Under the D.C. Code, the Government 
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must try the case within 60 days. Even though we have incorporat­
ed the 60-day provision in our bill, I have some misgivings about 
whether that is sufficient time-whether or not the tool will be 
used by very busy U.S. attorneys' offices. 

We believe that there are situations where flight risk is used as a 
way of avoiding the issue of whether or not the defendant presents 
a danger to the community. We require this two-step process so 
that. we can minimize the use of flight risk for other than thoE.J sit­
uations where a defendant is indeed a flight risk. These are the 
reasons why we have drafted the bill as we have. 

Once the U.S. attorney looks at the bill somewhat and gives it 
some additional thought, I am hopeful that he will see that that 
approach will minimize the use of flight risk as a reason for detain­
ing when in fact it is really a danger to the community, which re­
quires a little different standard. 

Mr. KASTENMEIER. In the hypothetical case where we have a 
rather poor risk in terms of flight, and also a case can be made 
that the individual is dangerous, we will say in a narcotics situa­
tion-it mayor may not be-what might the U.S. attorney do? Try 
to ask that the individual be held-that no sum of bail money 
would be a reasonable amount? 

Mr. HUGHES. It is presently within the court's province to decide 
that none of the conditions that are available to the court will 
insure that the defendant, first of all, will be present. Then the 
court should move on to the question of danger to the community. 
If in fact the defendant falls into both categories, obviously the 
U.S. attorney is going to seek detention on both grounds. 

Mr. KASTENMEIER. On both grounds? 
Mr. HUGHES. Both that the defendant is a flight risk and danger 

to the community; there is no reason why the U.S. attorney can't 
seek detention on both grounds. 

Mr. KASTENMEIER. But if he could make a case--
Mr. HUGHES. Of course if he decides to detain him as a flight 

risk, the court would never get to the second part. That is why I 
believe it makes sense to resolve the flight risk issue first. Once 
that is resolved against the defendant in an adversary hearing, 
then the rest of it is moot if he is a flight risk. 

If he is not a flight risk but allegedly presents a danger to the 
community, then the prosecution must move ahead with clear and 
convincing proof that; the defendant presents a menace to the com­
munity. 

Mr. KASTENMEIER. If you avoid the second case you wouldn't run 
into all the problems that Mr. Ruff-notwithstanding the fact he 
doesn't like that particular way to proceed-all the problems he de­
scribed when opting for preventive detention as a danger. In that 
case the resources that must be committed, he says, to determine 
even how many of these cases they can possibly pursue. 

Mr. HUGHES. That is why I do not understand that particular ar­
gument, because if in fact I could make a case that the defendant 
is a flight risk, I certainly would not want to get into the elaborate 
hearing, to bind myself to the 3-day rule that they have; they have 
to prepaN~ their case for preventive detention in 3 days in the Dis­
trict, they have to try the case within 60 days, they have to put in 
more of their case during the prevention detention hearing, if the 
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defendant is a danger to the community, than if the defendant is a 
flight risk and it would seem to me that I would prefer our proce­
dures as a practical matter. 

I think what the U.s. attorney indicated was that he wanted to 
think about that a little more: that his inclination would be to go 
right into a hearing on pretrial detention. I think that the argu­
ments for not proceeding that way are just the opposite; that is 
why I think you have to dispose of the flight risk issue first. 

I also would agree-I know it is perhaps not before this subcom­
mittee right now-that it is very important to retain monetary bail 
as one of the options available to a court in trying to guarantee a 
defendant's presence, and also t.o make sure that we do have a full 
range of approaches that a court can take in dealing with a defend­
ant. 

Mr. KASTENMEIER. What do you say to people who suggest we 
shouldn't go to preventive detention, we should perfect increasing 
resort to speedy trial and to upgrade pretrial service agencies such 
as you have attempted to do in your bill, that this, in and of itself, 
might obviate the necessity for preventive detention? 

Mr. HUGHES. In my judgment it is important to do all of those 
things, it is important to extend the pretrial services exper~enc~ to 
the other district courts. It has been very successful. That IS gOlng 
to provide us with additional tools, to enable the courts to learn 
more about a defendant early on in the criminal justice process. It 
is going to provide supervision, helpful not just during the time 
that the defendant is out on bail but also to the court in determin­
ing whether he is a good risk for probation if the defendant is con­
victed. 

It is going to minimize the incidence of rearrest. In effect, that 
program is important, just as speedy trial is important. It is impor­
tant for us to move matters along. But there are those situations 
where a defendant may not present a risk of flight, but does 
present a risk to the community, and moving up the trial date may 
not alleviate that risk. We just can't accelerate these cases to the 
point where we can dispose of them overnight to minimize that 
risk. 

Many of the continuances are requested by the defendant to be 
able to secure counsel and prepare for the defense. If the defendant 
is a menace to the community, we should be able to address that 
problem and, under existing law) we do not have that authority. 

Mr. KASTENMEIER. That problem cannot be addressed by upgrad­
ing pretrial--

Mr. HUGHES. There is no way that, by accelerating t.he trial of 
cases or through pretrial services, we can reduce that entirely. 
That is why we are before this subcommittee. We tried to deal with 
that issue when we took up pretrial services. As the chairman well 
knows, having sat on that subcommittee when we marked up the 
pretrial services bill, we do provide that the pretrial service officer 
must report to the court any circumstances which would suggest a 
danger to the community. But we have not provided the judge with 
the tools to deal with that, once that information is conveyed to 
him. 

Mr. KASTENMEIER. The last question I have goes to narcotics 
cases. 
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I think for the record we will assume, for example, the very diffi­
cult case perhaps typical of Florida and other jurisdictions that do 
not necessarily involve a danger to the community; we will assume 
for the purpose of argument they are not essentially. They may be 
very large narcotics dealers but they don't actually personally in­
volve in the narrow sense a danger to the community. 

On the other hand, risk of flight i3 very, very, very high indeed, 
probably as high a risk of flight as any type of case we commonly 
have. 

As I understand it, if the judges today could cope with the prob­
lem that they can do so within the scope of present law, that they 
can set a bailor make a determination which would effectively 
deal with it. It appears very often they have underjudged, as you 
have pointed out, the capacity of the defendant to forfeit bail and 
to jump bail. The question I am asking: In that situation isn't 
present law adequate to deal with that? 

Mr. HUGHES. In my judgment it is. If a judge determines that 
there are no conditions that can be imposed that will insure the 
defendant's presence before the court, then the defendant ought to 
be incarcerated. The judge has the authority under existing law to 
do that. 

Now I can conceive of situations such as we read about, obvious­
ly, where you have an alien who has a reputatiol! for being a king­
pin, for trafficking in narcotics, who is arrestt!d in this country in 
connection with an extensive criminal organization; it seems to me 
that that defendant is an obvious poor risk and to try to out-guess 
him, to try to figure out what bail is going to insure his presence, is 
just an exercise in futility. Where you are dealing with that kind of 
an individual, it seems to me we can't be assured that no condi­
tions are going to insure his presence. He ought to be incarcerated 
un til trial. 

My bill would deal with that individual who may have other con­
tacts in this country but whose pattern in trafficking in narcotics 
would suggest that he is a danger to the community. That individu­
al, even though he has ties to the community, can be incarcerated 
under the pretrial detention provision in this bill once the court 
makes the finding that he indeed presents a danger to the commu­
nity. 

So you are dealing with two different situations; the alien arrest­
ed in this country who has no ties to the community, who is obvi­
ously a high roller in drugs, trafficking-a class 1 type of perpetra­
tor; that individual can be dealt with under the existing law. If the 
judge is not assured that he is going to be present when requested, 
then the judge can incarcerate him. 

The other type of drug trafficker-who presents a menace to the 
community, but may have some ties to the community so that he is 
not a flight risk, is dealt with in the bill I have presented. 

Mr. KASTENMEIER. Well, on behalf of the subcommittee I want to 
congratulate you for your bill and for your work on the subject and 
for the interest and certainly for the help to this subcommittee. We 
hope we can work together in advancing something that will solve 
whatever it is that is perceived to be the problems to which you 
have testified here. 
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Mr .. HUGHES. Thank you. I want to congratulate you and the sub­
commIttee for moving ahead expeditiously. 

Mr. KASTENMEIER. The subcommittee stands adjourned. 
[Whereupon, at 12:20 p.m., the subcommittee adjourned.] 

.. 

BAIL REFORM ACT-1981-82 

THURSDAY, JULY 30, 198i 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, 

AND THE ADMINISTRATION OF JUSTICE, 
COMMITTEE ON THE JUDICIARY, 

Washington, D. C. 
The subcommittee met, pursuant to call, at 10:25 a.m., in room 

2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier 
(chairman of the subcommittee) presiding. 

Present: Representatives Kastenmeier and Sawyer. 
Also present: Timothy A. Boggs, professional staff member; 

Joseph V. Wolfe, associate counsel; and Audrey K. Marcus, clerk. 
Mr. KASTENMEIER. The committee will come to order. 
This morning on our second day of hearings on the Bail Reform 

Act and n.R. 3006 and H.R. 4264, the bills which deal directly with 
bail reform, we are very pleased to have as our witnesses first a 
very distinguished panel of judges and others who, through the pro­
bation service and otherwise, are in a unusual position to judge 
such proposals. They are the Honorable Gerald Tjoflat, who is a 
judge of the U.S. Court of Appeals for the fifth circuit. Judge Tjo­
flat has been a witness before this subcommittee before and we 
have had occasion to work with him at various conferences. 

Weare very pleased to greet Judge Alexander Harvey of the 
U.S. District Court for Maryland, who is Chairman of the Criminal 
Law Committ.ee of the United States Judicial Conference. 

Also part of our panel, Mr. Guy Willetts, Chief of the Pretrial 
Services Branch, Probation Division, Administrative Office of U.S. 
Courts, and Mr. William A. Cohan, Jr., Chief of the Division of Pro­
bation, Administrative Office of the U.S. Courts. 

So in b~half of the subcommittee, let me say we are very pleased 
to have you here this morning and to hear from you on this impor­
tant subject. 

Judge Tjoflat. 

TESTIMONY OF HON. GERALD TJOFLAT, JUDGE, U.S. COURT OF 
APPEALS FOR THE FIFTH CIRCUIT; BON. ALEXANDER HARVEY, 
U.S. DISTRICT COURT OF MARYLAND, CHAIRMAN, CRIMINAL 
LAW COMMITTEE OF THE U.S. JUDICIAL CONFERENCE; GUY 
WILLETTS, CHIEF, PRETRIAL SERVICES BRANCH, PROBATION 
DIVISION; AND WILLIAM A. COHAN, JR., CHIEF, DIVISION OF 
PROBATION, ADMINISTRATIVE OFFICE OF U.S. COURTS 
(Judge TJOFLAT. Thank you, sir. 
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~r. Chairman, I have submitted a written statement to the com­
mIttee and would be grateful if it could be received as part of the 
record. 

Mr. KASTENMEIER. Without objection your II-page statement to­
gether with its appendices, will be accepted and made part of' the 
record and you may continue as you wish. 

Judge TJOFLAT. If I might, I will summarize briefly what that 
statement attempts to establish. 

I have traced the history of bail reform in the Federal court 
system culrnin~ti~g in the adoption of the Bail Reform Act of 1966. 

! have. then m~ICated that the act failed to provide for the gath­
ermg of Infor~atIOn ab~ut .a?cused persons. awaiting trial, in order 
to enable the judge or JudIcIal officer settmg bail to make an in­
formed bail decision. 

The Con~ress has observed, in legislative history relating to the 
Speedy Tnt;ll Act of 1974, t~at ~nder the Bail Reform Act judges 
eIther de tamed defendants m VIOlation of the spirit of the act or 
guessed at the defendant's likelihood of flight anticipating a fail­
ure to remain :vith~n the ju~isdiction of the co~rt, because they did 
not h.ave sufficI~nt mformatIOn to make informed bail decisions. 

ThIS congre~sIOnal observation led to the enactment of title II of 
th.e Spee~y Tnal A?t of 1974, in which Congress directed that pre­
tnal ~ervICes agen?IeS be ~st~blished in 10 Federal districts on an 
e~penmen~a~, or pIlot, ~asls m order to remedy the deficiency pre­
VIOuS~y eX.lstmg-t~e faIlure of the system to provide judges with 
sufficIent mformatIOn to make informed bail decisions. 

The purpose of the pretrial services agencies in these 10 districts 
was to ~ather. inform~tion relating to the defendant and the of­
fense Wlt~ WhICh he .IS c~arged, in order to permit the judge to 
make an mformed ball deCISIOn, and then to monitor and supervise 
the defendan t's performance under the condi tions of bail 
. The Congress in title II directed the Director of the Administra­

t~ve Office of the U.S. Courts to report to the Congress on the expe­
rIence m these 10 pilot districts; Congress wanted to know whether 
~here was a decrease with the pretrial services agencies' operation 
In unnecessary pretrial detention. Congress also wanted to know 
~h~ther or not. crime on bail, committed by those released, and the 
mCIdence of faIlure to appear for court appearances, were reduced 
as, a result o.f the supervision and monitoring of the defendants ad­
mItted to ball. 

1 The director's r~port, ~led a couple. of years ago, after roughly 
4. V2 );'ea~s of ~xp~nence WIth. the pretnal services agencies in these 
10 dIstrICts, md.ICated th~t judges, prosecutors, defense attorneys, 
and all ot~ers myolve? m the pretrial services function thought 
that pretnal. s~rv~ces. Improved the .quality of justice in the bail 
proces~. StatIstIC~ mdICated that the mcidences of failure to appear 
and cnme on ball were reduced about 50 percent among those re­
leased under the Bail Reform Act. 

The Director suggested to Congress that pretrial services be im­
p~~~ented on a nationwide l;>asis. The JudIcial Conference of the 
UnIted States enqors.ed the DIrector's position. 

My state!l1ent mdICates that two of the great concerns of Oon­
gr~ss, that l~ the prope.nsi~y of offenders to commit crime While ad­
nutted to ball and the mCIdence of their failure to appear for court 
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appearances, can be reduced even further if the pretrial services 
function is spread so that it is system-wide. Crime on bail can prob­
ably be reduced-that is my judgment-if judicial officers can take 
into account the danger of the accused to other persons or the com­
munity in considering what conditions to impose on bail. 

The statement does not address the subject of pretrial detention, 
Mr. Chairman, simply because I was not advised of any particular 
bill pending before this committee at the time the statement was 
drafted, which was last week. I am advised that since that time 
H.R. 4264 has been introduced. I have read H.R. 4264 and am pre­
pared to answer any questions or make observations regarding the 
pretrial detention provisions that bill provides. 

Mr. KASTENMEIER. Fine. Thank you, Judge Tjoflat, for that very 
brief discussion. 

[The complete statement of Judge Tjoflat follows:] 

PREPARED STATEMENT OF GERALD B. TJOFLAT 

Mr Chairman committee members, I am Gerald B. Tjoflat and have served as 
Judg~ of the Un'ited States Co.urt. of Appeals for the .Fifth G,ircl.!-it since ~ecember 
1975 I was a United States DIstrict Judge for the MIddle DIstrict of FlOrIda frorp 
October 1970 until my appointment to the appellate bench. From June 1968, untlL 
October 1970 I was a Judge of the Circuit Court, Fourth JUdicial Circuit of Florida. 
Since Janua~y of 1977, I hav\? been a member of the Advisory Correcti?~s Council. 
(U.S.C. 18 5002) Since January 1973, I have been a member of the JudICIal Confer­
ence Standing Committee on the ~dmi!1istration ... o,f th~ Prob~tion System an~ was 
appointed chairman of that CommIttee In May 1918. Tlus serVICe .on the ~ouncil an? 
the Probation Committee has enabled me to become well acquaInted WIth the bail 
practices in our criminal justice system. 

We are all well aware of the dimension of the current crime problem. My brief 
remarks today focus on one aspect of that problem: the crime committed by accuse,d 
persons released on bail. The public cries out for protection from those who commIt 
new crimes while they are on bail awaiting trial. 

One solution would seem to be to deny bail altogether to those who have a pro­
pensity to engage in criminal cor:duct and to hold them in custody until they are 
tried and sentenced or dischal·ged. . . 

Putting aside momentarily any legal arguments that might counsel agmn;st thIS 
as a wholesale solution, we must consider tht> resources that would be requIred to 
implement a system-wide pretrial detention program. 

The February 9, 19R1, edition of Business We(lk indicated the magnitude of the 
monetary cost involved especially In these times of marked austerity at all levels of 
government. Business Wee,k reported: .. . 

irA jail-building boom, fueled by more than a decade of Federal lItigatIOn over 
prisoners' rights, is sweeping the country. F. W. Dodge reports that the total value 
of contracts awarded annually for the construction, expansion, and renovation of 
jails and prisons increased 602 percent during the last 10 years, from $73.9 million 
in 1970 to $529 million in 1979. Dodge:, the country's leading building-information 
service and a division of McGraw-Hill Information Systems Co., says the aggregate 
cost came to $2.3 billion-and that figure does not cover the sums paid to fight the 
lawsuits that preceded many of the projects. More than 370 jails are being built or 
expanded now, most of them undel' court order. Given runaway inflation, no one 
will guess what the cost will be." 

Before suggesting a possible solution to the crime-on-bail problem, I think it ap­
propriate to review the history of bail reform. 

Histol'icalIy, the bail process in thE.'se United States has centered 011 money. The 
ground rules were, and 111 many jurisdictions still are, simple-if an accused pers0!1 
could acquire the necessary collateral, usually money, to meet the amount of ball 
set by a judicial officer, he ~ent free. If not, he stayed i~ ja!l until his Case .was 
closed. Since the 1960's, studIes have documented the deficlenCIes and shortcommgs 
of translating the risk of flight or danger to the public into dollars and cents. t 

I National Conference on Buil LInd Criminal Justice, Proceedings and Intorim Report, Wash., 
D.C., p. !l(llij Prpsidt'tlt's Commission on Law Enforcement and Administration of Justice, 'fusk 
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A legislative effort by the Congress to eliminate "the evils inherent in a system 
predicated solely on money bail ... " 2 and provide long overdue reforms culminat­
ed in the Bail Reform Act of 1966. 'I'he stated purpose of the Act is: "to revise prac­
tices relating to bail to assure all persons, regardless of their financial status, shall 
not needlessly be detained when detention neither serves the ends of justice nor the 
public interest." 3 It directs the judicial officer setting bail in determining the condi­
tions under which the accused is released, to consider the nature of the charges 
against the accused and the weight of the evidence supporting those charges, his 
family ties, employment, financial resources, character, mental condition, length of 
community residence, prior criminal record, previous court appearances, and any in­
stance of flight to avoid prosecution. 4 The Act requires that the accused be released 
on his personal recognizance or unsecured bond unless the judicial officer has 
reason to believe that those two conditions of release will not reasonably aSSUre the 
accused's appearance. In that case the judicial officer may then impo!>e anyone or a 
combination of the following conditions: Third party custody, restrict travel, associ­
ation or residence, an appearance bond with a 10 percent deposit, a fully secured 
bond, and any other condition that will reasonably assure appearance, including a 
requirement that the accused return to custody after specified hours. 5 

The Bail Heform Act provided what seemed to be a blueprint for a fair as well as 
an effective method of making bail decisions. The Act proved to be deficient. howev­
er, because the judicial officpr had no means of obtaining the information necessary 
to make informed bail decisions. The problem of crime-on-bail became l·ritical. 

This deficiency in the Bail Reform Act wa.<; described in the Senate Report on the 
Speedy Trial Act of 1974, which stated: 

"Although there are no statistics un the operation of the Bail R(lform Act outside 
of the District of Columbia, it is common knowledge that many judges are reluctant 
to release defendants pursuant to the Act and all too often when they do. defend­
ant8 either commit subsequent crimes or become fugitives. This situation exists be­
cause district courts do not have personnel to conduct interviews of arrested defend­
ants f'O that judges can make informed dt'cisions as to whether to release def('nd· 
ants. 

"Judgp:-; without sufl1<.'i(lnt information on a defendant'f< eligibility for pretrial 1'(" 
leasE.' eitlwr detain th(, defendant until trial or gUE.'SS at thp defendant's lik('lih,lOd 
remain in the jurisdiction. When the Court takes til<' former COUrSE', it. in {'flect, 
ignores both Fpd('l'ul law and conbtitutional requin'nwntf' that a dpft'ndant b<.' n'· 
leased prior to trial." 6 

This typical observation of tht, impI(lm('ntation of thE.' Bail Reform Act led com­
mentators to recommend thE.' estubliHhnH.'nt of para-judiciaJ entiti('s charged with 
the specific duty of ascertaining und reporting facts rp}('vant to th(' rf:'Jease of dt'· 
fendants pending triaP In respons(', Congress ('naeted '1'itll' II of the Spepdy 1'rial 
Act of 11174, authorizing the establishment of a pn'triuJ services agpncy in each of 10 
federal district courts. on an experimental basis. The Director of the Admini.,trative 
Office of the Unitpd States ('ourts was charged with establishing the8(l agEmcies und 
reporting to the Congress on their operation. Thp Judicial Conference uSHigned over­
sight responsibility for thili pilot program and the drafting of th(' Dil'(>ctor's Compre­
hensive Report to the Conference Committp(, which I presently chait. 1i 

The stated purpose of this Speedy Trial Act wus "to assist in reducing crime and 
the danger of recididsm by l'('quiring speedy trials and by strenl,rthening supervision 
over persons releaBt~d pending trial and for other purposes,"!l Title II estublished 

Forc{l Report: Thl> Courts Washington, D,C,. HH17. pp. :W~aH: National Advisory Commission on 
Criminal Justirt' Standards and Goals, Corrections. Washinf,rton. D.C,. UJ7a, pp, nH··107, 

2 II R('pL ] ;j,I}' HHth ('orl~r('ssional :!d S('ssion 11 (HHi" P U. 
a BaiJ Heform Act of i!Hifi, Public Law H!l·il/iii, s('c, 2, tHU SM. 214. 21(i. IH U.s.C. a14(i-31G:!l, 

hl'rcinaft(' .. rf·f(·rn·d to ru; Bail R('form Act of l!Hili. 
4 H< U.S.C. aWi,b,. 
~ Ibid, :3141)(al. 
aS. Rept. 9::1-1021, !md Congreos, 2d s('ssion. cHl74, p. 211 and 25.l 
7 National Advisory Commission on Criminal Justice Standards and Goals, Corrections, Wash .• 

D.C. HI7a, pp. 126-127. American Bar Association Project on Standards for Criminal Justice. 
Pretrial Relense, Second Edition. Tentative Draft, Washington, D.C.; American Bar Association, 
197H, p. 32. Also see 7H Compo Gen. 105, wherein the General Accounting Office concluded "The 
Federal Bail Process Fosters Inequities. U.S. judicial officers do not have tile' information and 
guidance they need to set bail cOllditions in Federal Courts ... " 

B Report of the Proceedings of the Judicial Conference of the United States, Sept. 26·26, l!J75, 
p.62. 

P Speedy Trial Act of HJ74, Public Low 03~61!J, 88 Stat. 2076, 18 U.S.C. alGI 007!lJ. 
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2. The vast majority of defendants who are released are not rearrested. 
Research studies indicate that rearrest rates vary between three and four percent 

in various local jurisdictions; even where overall rates are high, there are relatively 
few arrests for serious or dangerous crimes. 15 

The Pretrial Services Branch of the Administrativ~ Office examined its own data 
to ascertain the extent of the serious crime on bail problem. Of those defendants 
eligible for release, about 90 percent were admitted to bail; of those, 1,377, or 4 per­
cent, committed further crimes while on bail. Of those new crimes, 813, or 2.5 per­
cent were felonies, thus the crime-on-bail problem does not seem to be pronounced 
in the 10 experimental districts. 

3. Release on recognizance and other nonfinancial forms of release are as effective 
as, if not better than, financial methods of release in assuring appearance in court 
and minimizing pretrial arrests. 

Several studies have shown that defendants released through the efforts of a pre­
trial services agency or on other nonfinancial release conditions have higher court 
appearances rates and lower pretrial arrest rates than those released on money 
bail. I 6 

The findings of the Title II experiment confirmed this: As the percentage of non­
financial releases incresed, the percentages of failures to appear and rearrests de­
creased. 

4. The establishment of effective pretrial release procedures can bring about re­
ductions in the pretrial detainee population without increasing the rates of rearrest 
or nonappearance. 

The experience of a number of cities leads to the general conclusion that jail pop­
ulations can be reduced without adversely affecting the community.17 Separate 
studies in Denver, Rochester, and San Francisco have demonstrated the effective­
ness of release agencies in reducing detained populations without increasing bail 
violations. ls The most: dramatic example may be seen in the City of Philadelphia, 
where in the five years following the creation of a pretrial services agency, the de­
tention population decreased by 2~ 'Jercent but bail violations did not increase. I !l 

While the districts in which the federal pretrial services agencies were instituted 
did not experience detention reductions of the magnitude of Philadelphia's the Title 
II experiment did reveal that fewer individuals were detained and fewer committed 
violations. 

tril't or Columbia, Washington, D.C.: Institute for Law and Social R('search, l!J7r: unpublished 
draft, Pl'. II:}·I, iiii; Mary Toborg. Martin Sorin, and Nathan Silver. "The Outcomes of PretriaJ 
Ht·lt·ase; Preliminary Findings of tht' Phase rr National Evaluation", PrNrial Services Annual 
.Journal (vol. Ill, Washington. D,('.: Pretrial Services Resourc(> ('<'nter. 1!17!!, pp. HlO~lfil; S. 
Andn'w SchaffE'r. Bail and Parol,· Jumping in Manhattan in lHH7, New York, NY: Vera lnsti· 
tutl' of JustiCE', Win, p. :i; Stev('ns ClarK(>, Jean r·'repman, and Gary Koch, "The Effectiven(>ss of 
Bail Srstenls· An antilysis of F'uilun' to ApP(.'CIr in Court and R('arrest WhUp on BaiJ", Chupel 
Hill. N.C.: Institute of Government. UniverSIty of North Cnrolina, Ul7fi, Tublp 1. More generally. 
see also Michael Kirby, Findings 1, "Recent Ht;>search Findings in Prptrial Heleas(l, Washington, 
D.C.: Pretrial S('rvices Hesource ('('nter. Wii lhl'reinu(ter cited uS F'indinds 1; Kirby, F1'A, "Fuil· 
un' to Appear: What Do('s it M(lun'? How Can it ~(' M(lnsurt'd?," Wnshington, D.C.: Pretrial S(lrv· 
jet's Rpsourcl' (\'nl(lr, Wi!J cher(linafter cited as F'fAJ Donald Pryor, Prt'lrinl Issues, "('urn'nl 
Hesearch~ A Hevic'w", Washington. D.C.: Pr(ltrinl Sel'vict's Resource Center, W7H. 

III Roth and Wir(', fiupru I, PR. I1~4!l-li(). li2 !misdc'meanors only); Wice, suprn 1. p. 71i; AOe 
Rl'port, Supra 2. p. ii4: Oc'rald Wh('('J('r and Carol Wh('('J('r, "Two F'aces of Bail Reform: An Anal· 
{sis of' the Impact of Pretriul StoWs on Disllosition. PretrinJ Flight ond Crime in Houston", 
lIouston. TX: unpublisht'd. l!I~(), pp 11,· HI; William Landes. "Legulity ancl Reolity: Some' Evi­
dence on Criminul Proc('(·dings", Journal of' Legal Studies, (vol. 3), 1974. p. :iO!!; Malcolm r"eel('y 
and John McNaughton, The Pr('trial Process in the Sixth Circuit: A Quuntitative und L<>gal 
Analysis. unpublished, Hl74, p. 40. 

10 Clarke. et 01., supru 1. tuble 4: Roth and Wice, supra 1. pp. rr-.jK~5!-i; Michllel Kirby, All 
Evaluation of Pretrial Release and Boil Bond in Memphis and Sh(>\by Coulltr, Memphis, Tenn.: 
The Policy Research lnstitut('. Southwestern Co\l('ge, lH74. p. 4 lhereinaft('r clled us Bail bond in 
Memphis!. All show cleur differ(lnc('s in favor of n(lntlnanciul r{'lease on both court nppNlral1('{' 
and rearrest variables. Also. see. F'indings 1, supra I. p. K. not{' 4a, p. 12: FTA. supra 1. {JP, a, 7. 

11 PretriaJ S{'rvic(~s Program. Denvl.'f, Colorudo: Cost Benefits and Effl.'ctiv('ness. Denver. 
Colo.: unpublished 197H; Cost·Benefit Analysis of th{' Monroe County Pretrial Release Program, 
Rochester. N. Y.: Stochastic Systems H{'scnrch Corp .• 1!!72; Elisnbelh Jonsson. Benefits lind Costs 
of OWll Recogni~.!Ince Relense: An ]~mpirical Study or the SlIn [~rnncisco OR Project, San Fran­
cisco, Calir.: School of Public Policy, June In7l. 

18 Thomas. supra 1, pp, 37~4G, ()fi-79, H7-l0u. 
19 Dewaine Gedney, "The Philadelphia Detention PopUlation". Philadelphia. Pa.: Pretrial 

Services Division, Court of Common Pleas, 1977; David Runkel. "More Suspects arc Stuying 
Home Awaiting 'frial". Philadelphia, Pa.: The Sunday Bulletin, Dec. 4, 1977, p. 1; Henry. supra 
14. p.9. 
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5. The risk of nonappearance or of serious crime on bail has not been shown to 
increase with the seriousness of the original charge. , 

A review of the many studies of bail practices leads to the ine~capable cOnclUSI?n 
that severity of charge is not a good predictur of nona.ppearance m court or pretnal 
rearrest. 2 0 • 

In the 10 Title II pretrial services agency districts, d~fend~nts charged WIth felo-
nies had lower bail violation rates than those charged WIth mIsdemeanors. . . 

6. The rates of nonappearance and pretrial rearrests can be re~l;lCed whIle ll~­
creasing release rates by the use of notification procedures, supervlslOn and condI-
tional release. . . d' 

The utilization of the above procedures has been shown to b.e effectIve m re ucmg 
bail violations in a number of jurisdictions. The federal agenCIes adopted these tech­
niques and as previously stated, bail violation rates decreased in their district,:;. 

7. The cost of pretrial service mechanisms can be favorably compared With the 
cost of unnecessary pretrial detention. 

A number of studies in different types of communities have demonstrated that ef­
fective pretrial release programs can save money. Using the $20 a day detention 
cost, a federal pretrial services officer need only effect the release of 15 defendan~, 
who otherwise might have been detained, for one hundred days each, to pay for hIS 
or her salary, fringe benefits, office spac~ and sUI?plie~.21 .... 

At the outset, I have pointed o.ut t~e diffic,;!lt situatIOI'!- the crImm~l J~stIce system 
finds itself in today when consldermg the Issue of ball. The publIc nghtfully de­
mands protection from all crimin!lls, including those released on b~il, A.,s for the 
latter, there seems to be litHe sOCietal consensus to pay for the conscructIOn of ex-
pensive jails to house defendants awaiting trial.. . 

Therefore, I would like to suggest two approaches to ball reform be conSIdered ?y 
the Congress. It is my opinion that legislative adoption of these approaches wIll 
allow the federal criminal justice process, and state and local systems as well to deal 
effectively with the crime-on-bail problem, 

1. Provision of Pretrial Services-
The report of the Director of the Administrative Office o~ the U.S. Courts ~n Ti~le 

II demonstrated that while more defendants were released m the demonstratIOn dIS­
tricts crime-on-bail and faiures-to-appear were reduced by about 50 percent com­
pared to the years immediately prior to the passage of the Speedy Trail ~ct. The 
report identifies the reduction in crime-an-bail from 8 to 4 percent. FaIlures-to­
appear were reduced from 6.6 to less tha~ 3 perc.ent. 22 . , 

On the basis of the favorable observatIOns of Judges, magIstrates, and others, ana 
the overall favorable statistical results of the program, it was recommended by t!le 
Director of the Administrative Office that statutory authority be granted to contm­
ue the pretrial servic~·s agencies permanently in the 10 demonstrat.ion districts, and 
further that statutory authority be given for the expansion of the program to other 
district' courts when the need for such services is shown. 23 It was further recom­
mended that the district courts be authorized to appoint pretrial services officers 
under standards to be prescribed by the Judicial Conference of the United States. 

In March of 1980, the Judicial Conference of the United States passed the follow-
ing resolution: , . 

liThe Committee on the Administration of the Probation System of the JudiCial 
Conference of the United States has reviewed the report of the. Directo~ of the ~d. 
rninistrative Office of the United States Courts on the experiment With Pretnal 
Services Agencies created by.Title II of the Sl?eedy 'l'r!nl Act of 1974. , . . . 

"That report states that Judges and magistrates In the demonstrntlOn ,dlstn,cts 
have expressed substantial satisfacti9n with and .strong support for the contIn~atlOn 
of services rendered by tl~ose agencies .. Theoe. views appear to b7 g:~und~~ In the 
utility of information prOVided by pretrial servICes officers to the Judlcllli offIcers re-

20 'rhomns, supra 1; Jun Guyton, "The Utility or ~eseurch in Predic~ing I<~lg!lt. und pa~ger". 
preplIred fOl' the Special Nationnl WOl'kshop on PrelrlLll Holease, Slln DIego, Cuhf., April 197H. p. 
15; Goldkllmp, supra ,I, p. 07; Clarke. et aL, supra I., Issues. SUPI'!l 1. p. Hi. . . . 

21 Sec notu. 17, supra, See nlso eh. vr of "PreirlLll InterventIOn Mechmllsms: A PI'ehmmary 
Evalulltion or Llw Pf(\tl'illl Helease and Diversion From Prosecution Progl'nm in N{'w Orleans 
Parish" New Orleuns. Ln.: unp!lbtished, 1976; Susnn Weisberg. Cost Analysis of Correctional 
Standa~ds: Pretrail Progrnm, Wushin~on, D.C.: N.at,ional, Institute of Low Enfo~cem~nt nnd 
Criminal Justice, Low Enforcement AS~lstonce AdmIOlstrl!tlOn, ~a.y.1978, p. 54: quhfopllu SFate 
Bonrd of Corrections, R~port of InspectIOn of Local Detention FUClhtles to the CahfornlLl Legisla-
ture, March 1980. p. WO. , . . , 

22 li'ourth Heport on 'rhe 100piomentntion of title II of tho speedy 'I rlll\ Act of 1974, AdnllOlS· 
trntive Office or the U.S. Courts, June 29, In7!). 

23 Ibid. 
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sponsible for setting bail. Judicial officers in the 10 demonstration districts stated 
that they were able to make better informed decisions as a result of the regular, 
prompt, and impartial information provided by the agencies. This is consistent with 
the findings of the 1978 Comptroller General's Report to the Congress regarding the 
Federal bail process, in which the General Accounting Office cited the need for 
better defendant-related information and supported the continuation and expansion 
of this particular Pretrial Services Agency function. 

IIrrhe Conference places great reliance on the opinions of the judicial officers. The 
Conference also places significance in the Director's findings that the operations of 
the Federal agencies compared favorably with state programs and that they have 
provided additional services to the courts which have improved the administration 
of criminal justice. 

"The Conference therefore recommends the continued funding and expansion of 
the pretrial services operation. 24 

As a result of the experience with the pretrial services program and on the 
strength of the recommendation of the Director's reports and the support of the Ju­
dicial Conference, several bill's have been introduced in Congress. These bills called 
for pretrial services to be provided in all judicial districts. S. 923 was passed by the 
full Senate and H.R. 3481 is still spending in the House. Although the Judicial Con­
ference has not had an opportunity to consider these bills they are consistent with 
the Conference's previous position that pretrial services should be established where 
necessary. 

2. Considering risk of crime-on-bail-
As you are aware, the Bail Reform Act allows the judicial officer only to consider 

the risk of flight and not the risk of crime when setting conditions of bail prior to 
conviction. 

At its meeting of September 15-16, 1977, the Judicial Conference of the United 
States recommended revision of the federal bail statutes to authorize judicial offi­
cers, in setting conditions of release, to consider the safety to any other person in 
the community.25 

Such a change would allow judicial officers to openly consider evidence of a de­
fendant's potential danger to the community, and bar,ed on these considerations, 
devise conditions of release that would limit the likelthood of pretrial criminality. 

The opportunity to conside,· a defendant's danger to others or to the community, 
in combination with a pretrial services program that would provide verified infor­
mation to the judicial officer monitoring the defendant's compliance with his condi­
tions of release and promptly deal with any violations of those conditions would be a 
major step toward the solution of the crime-on-bail problem. 

Mr. KASTENMEIER. Judge Harvey. 
Judge HARVEY. Yes; I did not submit a prepared statement but 

my committee, which is the Committee on the Administration of 
Criminal Law, has been extremely interested in this question of 
amending the Bail Reform Act to permit the trial judge, judicial 
officer, to consider danger to the community for some time. 

Just by way of a little hiE.tory, the Judicial Conference on three 
different occasions has approved amending the Bail Reform Act to 
include as a danger factor to the community. In 1971 the Confer­
ence approved such a bill. I think the bill before it then was intro­
duced by Congressman Celler and again more recently. 

H.R. 3006, at least the first part, picks up very nearly the recom­
mendation of the Judicial Conference, where it adds "or the safet.y 
of any other person or the community" as a factor to be considered 
by the judicial officer in deciding on conditions of bail. 

The other portions of the bill have not been studied by our com­
mittee, but the Conference and our committee certainly has sup­
ported and is in favor of the first portion of the bill. 

24 Report of the Proceedings of the Judicial Conference of the United States, Mar. 5-G, 1080, 

p. ~~Report of the Proceedings of the Judicial Conference of the United SLates, Sept. 15-10. 1077. 
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Now I might mention a few factors which have caused the Con­
ference and the committee t.o take .this approach. As a trial judge, I 
have seen a good deal of thIS. I thmk the Conference and the trial 
~ud~e.s have been quite concerned about the number of times where 
mdIvlduals out on bail commit additional crimes. The question is 
exactly what can we do about it. 
~he Bail Reform Act at this time does not explicitly cover that 

pomt. However, there are conflicting decisions in the circuit courts. 
The D.C. circuit has s~id that a judicial officer may not consider 
dang~r to the. cOmn;lllnI.ty or any other person in setting conditions 
of ball. The SIxth CIrCUIt, on the other hand, in a case said a judi­
cial officer could. This is another reason why the Conference and 
our committee would approve language such as in the first part of 
H.R. 3006 which would make this a factor. 

It is certainly not a conclusive factor but, along with everything 
else,. al~ ~he other factors to be considered, this is something that 
the JudICIal officer would be concerned with. 

H.R. 4264 was, I believe, just introduced last week. 'We have not 
ha~ an opp.ortunity to study that; the preventive detention aspects 
of It, that IS. We have not had an opportunity to comment on it. 
. As far as. th.e .other portions of ~I.R. 3006, there are some ques­

tIons that mdr~fldually I would raIse. There is some language in 
there about a dIfferent type of standard, a clear and convincing evi­
dence standard. I do not know of any other place in the criminal 
law where we have that standard. Of Course we have reasonable 
doubt. 

rrhe findings now made by the judicial officer are made presum­
ably by preponderance of the evidence. I think it might complicate 
matters to put a standard such as that in there. There are other 
aspects which, on further study, WG might comment on. 

The net of it is that my. committee and the Conference supports 
fully the first part of thIS, where you would put into the Bail 
Reform Act a factor permitting consideration of this question of 
danger to the community. 

Judge Tjoflat, in his written report, comments on that in the 
very last couple of pages upon where the Conference stands on that 
asp~ct of i~. But I would be glad to answer any questions on this 
subject. ThIS has been a matter of great interest to our committee 
and the Conference over the years and there has never been a bill 
that has been passed which has introduced this aspect to the Bail 
Reform Act. 

Mr. KASTKNMEIEH. Thank you, Judge Harvey. 
Next we would like to hear from Mr. Willetts chief of the pre-

trial services branch. ' 
We have your statement, Mr. Willetts. Proceed as you wish. 
Mr. WILLE'l'TS. Thank you, Mr. Chairman. 
I ',Yill attempt to ,highlight some of the statistics that the pretrial 

serVIce demonstratIOn program has collected in the areas of crime 
on bail, crime conlmitted by those released, and failure-to-appear 
rates. 

We have collected data on L15,000 Federal offenders over a 5-
year-well, in excess of a 5-year period-in these 10 demonstration 
districts. 
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At the beginning we discovered that the failure-to-appear rate by 
those released on bail was 6.7 percent, and we have had a steady 
decline since that time to about 2 percent. 

New crimes committed by Federal offenders released on bail at 
the beginning of the project are 8.4 percent and have been reduced 
to about 4 percent. 

We believe the major cause for this reduction is the fact that ju­
dicial officers responsible for setting bail now have verified infor­
mation concerning each defendant prior to making a decision. 

In addition, we know that we have improved the release rate, 
and that about 90 percent of the defendants coming into the Feder­
al system are released. We think the significance of this is that, 
even though more persons have been released, we have seen ap­
proximately a 50-percent drop in new crimes committed by those 
released and in those who fail to appear. 

It seems to me that the committee would be interested in trying 
to determine what constitutes dangerousness and how much it in­
volves Federal offenders who are released in determining what 
impact you would expect a change in the Bail Reform Act to make, 
at least in the Federal system. 

We have looked at released defendants who have been convkted 
of a prior felony. Of 8,827 who were released, 427, or 4.84 percent, 
were rearrested and charged with a new felony, State or Federal. 

We also examined the defendants, \vho were initially charged 
with a felony, and who were released and subsequently arrested 
and charged with a new felony. The data reflects that of 84,573 de­
fendants who were charged with felonies, 28,870 were released on 
bail and 792, or 2.74 percent, were arrested and charged with a 
new felony while on release. 

It is important to recognize that all defendants charged with a 
felony who have also been convicted of a prior felony are not 
always convicted on the current criminal charges. 

Of all the criminal defendants in the data bank, 84,[578, or 91.5 
percent, were charged with felonies and 9,B61, or 27 percent, were 
not convicted. 

In additiun, of 11 ,782 defendants with prior felony records who 
were charged with a felony, 2,5HG, or 22 percent, were not convict­
ed. 

I think the point I am tl'yinr to make here is that if you detained 
persons based on their prior reL'ord and the instant charge, or just 
the instant charge, or a combination of either. you would just 
detain a number of people who will not be convicted. 

I just thought the committee would be interested in that. 
Finally, we have analyzed the incidence of crime on bail by look­

ing at the original charges of defendants. This data reveals that de­
fendants charged with :robbery have had rearrest rates ranging 
from 10 to IG percent during the years the pretrial services agen-
cies have been operating. . 

Narcotics case defendants have had rearrest rates that range 
from 3.8 to a low of 2.G during the past year. 

Defendants charged with larceny and theft offenses have had the 
second highest rates of rearrest and those rates have remained 
around 10 percent throughout the life of the project, with a recent 
decline in the last year. 
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Forgery and counterfeiting case .defendants have fluctuated be-
tween 10.6 in the first year and 9.4 m the l~st year. . 

Other categories such as embezzl~ment, fraud, and mIscellaneous 
Federal crimes have had substantially lower rearrest rates than 
the ones mentioned above. 

In addition to this statistical information we have atte~pted 
over the last 3 years to obtain statisticians. t~ help t;ls devIse a 
scheme whereby we could develop a predIctIve devIce on the 
danger issue and on the flight issue. Repeatedly I a~ told t~at, 
with a violation rate in the failure to app.e8:r are~ or In. the c~lme 
on bail area of 4 to 6 percent, it is very dIffl?ult, If not ~mposslb.le, 
to develop a reliable predictive device, a .scorm&, s:ystem If you wIll, 
that would give a valid result or be a valId_predICtIVe devI~e. 

For that reason, even though we have t) years. of expenence, ~~ 
don't have a predictive device, statistically speakIng. We were retI­
cent to impose one since people who are supposed to kI,low how. to 
do this type of thing tell u~ it is difficult. to h~v~ a valId one wIth 
this low violation rate. I thmk the comrrnttee IS Interested, I hop.e, 
at least in how many people are going to be i1?pacted at least l~. 
the Federal courts by changing the law to conSIder danger-and If 
so, which ones? ., 

[The complete statement of Mr. WIlletts follows:] 

PIU~PAnED Sl'ATr~MENT OF GUY WILLET'l'S 

Mr. Chairman, members of the Committee. 1 an: <?uy vyilletts~ Chie~ of the ~re­
trial Services Branch, Division of Proba!ion,. Admlmstr~t~v!_ Ofhces of tl:e Umted 
Statl's Courts. I huw S('t'ved ill this capaclty smce May. of 1.) IV w~en the blanch was 
created to oversee the pretrial services program establIshed by Tltle II of the Speedy 
Trial Act of H)(.1. f 

Tht. Speedy Trial Act or W7.1 was passed to a~dress th~ problems 0 • unnecessary 
detention and crime on bail in the Federal Crimmal Justwe Sys~em. 'F~tle I was .de­
signed to reduce tlw overall lC:.'Uhrth of time from ~rrest t~ final dlSf!0sl~lOn ar:d ~l~~i 
II was to provide for the establishment of pretnal serVICes aJ5en~les 111 1.0 Judlcla 
districts on an experimental basis. These agencies were to rnamtam effective super­
vision and control over, and provide supportive services to, defendants released on 
bail Th('ir primar; functions are to: ~ .. . ., t 

(1') To collect, verify. and report to the judicial ofhcer, 1I1formatlOn pertamm~ 0 
the pretrial release of persons charged with an offense and recommend appropnate 
release conditioni:l; . . 

(2) Review and modify tl1(' l'('port and reco.mmendatlOns; '. 
(:i) Supervise and provide supportive serVICes to persons released to thetr custody, 

and . . f d" f 1 
(4) Inforl11 the court of vlOlntlOns 0 con lllons 0 re ease. . 
The experimental agencies in .the 10 districts haVe; been op~raho~al an average of 

G4 months. Pretrial Services OffIcers of the 1() agencles have ll1tervlewed over 4?,OOO 
defendants. They have supC?rvised 22,400 defendant~ who were released on ball. In 
addition to their statutory duties, officers and clel'lcal supportll:g staff have been 
~'equired by the Pretrial Services Branch to complete an e,\tenslve ~ata report ?n 
each defendant interviewed. We l1?W !1Uve .15,114 defendants mcluded m the pretrIal 
services data base from these 10 dlStl'lctS. b '1 

We believe this data base to be the most compr~hCl:sive s~l1t'C~ on. Fed~ral. m 
practices available. This subcommittee is now consl~eJ'1~1~ leglslatl~n ~hat IS all.ne~ 
at reducing cl'ime committed by those "eleased ~n bml. ql'lme ?n ball, lIke any other 
problem cannot be d('ult with t'fTectiv(lly unless ltS mag!l1tude IS understood.. d' 

Our L~xperiencp, based on this data, i}1dicate~ that 111 ~he 10 rle~10nstratlOn. IS­
tricts pdor to the formation of the pretl'lul services agent!l~s, new CllInes c.o~mlltted 
by federal offenders released on bail occurred at a rate of 8.4 perc~nt and. fmlures to 
appear occurl'cd at the rate of n.? p~rcel;t. Both r~tes hav~ steadIly declmed to the 
point that the data suggest this year s crlme on butl rate Will be less than 4 perbcent 
und the failure to appear rate will be less than 2 percent. Each. category has e~n 
statistically and numerically reduced by over 50 percent. We beheve that the maJor 
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cause of this reduction is the fact that judicial officers responsible for setting bail 
now have verified information concerning each defendant prior to setting bail. A 
surprising set of complementary statistics reveal that more defend.ants are re~eased 
at the initial bail hearing and overall. Our present rate of release IS approachlllg 90 
percent. . 

More specifically, we examined released defendants who had been convIcted of a 
prior felony and learned that out of 8,827 who were released 427 (4.84 percent) were 
arrested and charged with a new felony (State or Federal!. 

We also examined the defendants who were initially charged with a felony who 
were released and subsequently arrested and charged with a new felony. The data 
reflects that of 34 573 defendants who were charged with felonies 28,870 were re­
leased on bail and'792 or 2.74 percent were arrested and charged with a new felony 
while on release. 

It is important to recognize that all defendants charged with a felony who have 
also been convicted of a prior felony are not always convicted on the current Feder­
al charges. Of all the criminal defendants in the data bank, 34,573, ?r 9l.5 percent, 
were charged with felonies and 9,361, or 27 percent were not convlCted. Of 11,732 
defendants with prior felony records who were charged with a felony, 2,583 or 22 
percent were not co~victed. . . . . . 

Finally, the Pretrial ServlCes Branch has analyzed the lllcidence of Crime on ball 
by looking at the vi"'ig}nal charges of' defendants. ~he data reveals ,that defenda~ts 
charged with robbery have had rearrest rates ranglllg from 10 to 18 percent durlllg 
the years the pretrial services agencies have been operating. 

Narcotics cases have had rearrest rates that have gone from a high of 6.8 percent 
in the first year of operatilln to a low of 2.6 percent during the past year. 

Defendants charged with larceny and theft offenses have had the second highest 
rates of rearrest and the rate has remained at around 10 percent throughout the 
years with a decline of 7 percent in the past year. . 

Forgery and counterfeiting cases have fluctuated between rates as hIgh as 10.6 
percent in the first year and 5.4 percent in the last year. 

The remainder of the general categories such as embezzlement, fraud and the 
miscellaneous federal crimes have all had rearrest levels substantially lower than 
the aforementioned charges. 

Mr. Chairman it is my hope that the information I have presented to this sub­
committee will be of assistance in our mutual concern regarding the reduction of 
pretrial crime. 

Mr. KASTENMEIER. Thank you, Mr. Willetts. It seems there is a 
tremendous amount of difficulty in using statistics, that is, distill­
ing the statistics to evidence one single conclusion or fact. I say 
that because one has to look at one group against another group 
which may be detained by other means; high bail, not to avoid 
flight perhaps but at least, unsaid, nonetheless because of the 
danger of the individual. 

I note that your prepared statement did not go to predictive de­
vices and that your statistics in your prepared statement, as you 
stated, were for other purposes. 

Mr. WILLETTS. Right. 
Mr. KASTENMEIER. We had the interesting case yesterday of Mr. 

Charles Ruff, the U.S. attorney for the District of Columbia, who 
operates both under the D.C. Code and the preventive detention 
statute and the Federal courts which have no such statute. Mr. 
Ruff had statistics as to all those cases in the last 5 years or so that 
were recommended to the judiciary for preventive detention and 
the high ratio where that application was agreed to by the judici­
ary. 

But one thing he did not have for us at that time was the 
number that was rejected by the judiciary, because presumably it 
was a test of who was right or wrong. One could actually tell 
whether that small sample-some 14-did to any great degree get 
involved in further dangerous behavior during the course of the re-
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lease prior to trial or not. But we eventually will have that infor­
mation. 

This is the point where we have a rollcall vote and I am told it is 
on House Res. 124. We will have to recess for that purpose and we 
will return forthwith. 

Accordingly, the subcommittee is recessed for 10 minutes. 
[Recess.] 
Mr. KASTENMEIER. The meeting will reconvene. 
I would now like to call on the fourth member of the panel, Mr. 

William Cohan, who is Chief of the Division of Probation, Adminis­
trative Office of the U.s. Courts. 

Mr. Cohan. 
Mr. COHAN. Thank you, Mr. Chairman. 
I have a prepared statement. 
Mr. KASTENMEIER. -Very brief statement, two pages. 
Mr. COHAN. Yes. I would ask that it be incorporated into the 

record. 
Mr. KASTENMEIER. Without objection. 
Mr. COHAN. The point I am trying to make is simply that the 

,Federal probation system stands prepared to conduct the necessary 
investigations should the Congress decide to include dangerousness 
as one of the factors to be considered in the bail process. The pro­
bation system has a long history of experience in conducting inves­
tigations and making assessments of dangerousness and making 
recommendations either to judicial officers or to paroling authori­
ties. 

In fact, during the course of the usual year we will do about 110 
investigative reports, most of which deal in one way or another 
either with dangerousness or the absence of it. 

We deal with defendants starting at the earliest stages after 
arrest, preparing pretrial or the pretrial diversion recommenda­
tions. V-Ie prepare presentence investigations on nonconvicted de­
fendants, where that is a practice in the court, to assist the court 
in determining whether or not to accept a plea agreement. We 
have experience in the preparation of presentence reports for con­
victed defendants, in determining whether or not to recommend 
voluntary surrender of a convicted person who has been sentenced 
to incarceration, and in recommending to the Bureau of Prisons 
whether or not some special designation should be made in view of 
either the danger that the offender would present to others or the 
possibility of danger to the offender. 

Throughout the probation, parole, supervision process, the 
danger to the community is one of the continuing concerns; it 
guides probation officers on whether or not they should release in­
formation regarding a person under supervision to a third party-if 
the officer feels that he has a reasonably foreseeable risk involved 
in placing a person in an employment situation, for example. 

Finally, in the decision that has to be made on whether or not to 
recommend revocation, either of probation or parole guidelines for 
such recommendations call for particular attention to whether or 
not danger to the community is a factor. In fact, the case law on 
revocation is leaning toward the direction that rehabilitation 
should be fully exhausted unless there is a danger to the communi­
ty, so that you have to weigh the aspect of rehabilitation or danger 
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to the community in making a revocation recommendation in the 
court and the parole authority has to consider that in their final 
decision. Throughout the course a career of a probation officer, for 
many years, is doing this sort of thing. 

In the event Congress does pass legislation that would establish 
dangerousness as a factor to be considered, and legislation that es­
tablishes pretrial service programs on a national basis, the courts 
could look to the probation officers as well as the pretrial services 
officers to provide this sort of service. 

That summarizes my statement. 
[The complete statement of Mr. Cohan follows:] 

PREPARED STATEMENT OF WILLIAM A. COHAN, JR. 

Mr. Chairman, I am William A. Cohan, Jr., and a I am the chief of the Probation 
Division of the Administrative Office of the United States Courts. As the authorized 
agent of the Director of the Administrative Office the Chief of the Probation Divi­
sion is empowered by 18 U.S.C. 3656 to formulate generals rules for the power con­
duct of probation work, to promote the efficent administration of the Probation 
System, and the enforcement of the probation laws in all United States courts. 

At the present time this subcommittee is considering proposed amendments to the 
Federal Bail Reform Act which would permit judicial officers to consider the poten­
tial danger of a defendant and to establish restrictive conditions of release or detain 
without hail those defendants who pose a potential risk of danger to other persons 
or the community. 

As you are aware, since 1975 the Probation Division has administered pretrail 
services agencies in ten demonstration districts established under Title II of the 
Speedy Trail Act. In addition six U.S. probation offices have provided pretrail serv­
ices on a volunteer basis. Each of those units has endeavored to reduce the inci­
dence of crime committed by defendants by investigating and supervising defend­
ants during the time prior tht the trail. Mr. Willetts, who is the chief of the Pretrial 
Services Branch, will be testifying in detail about the results those agencies have 
achieved in reducing crime on bail. 

In the current session of Congress there are two bills which, if enacted, would es­
tablish pretrail services on a natione.l basis. 

S. 293 has passed the Senate without reference to the issue of danger to the com­
munity. However, H.R. 3481 has been reported out of the judiciary committee of the 
House with a provision which requires that a pretrial services officer, "Collect, 
verify, and report to the judicial officer, prior to the pretrial release hearing, infor­
mation pertaining to the pretrial release of each individual charged with an offense, 
including information relating to any danger that the release of such person may 
pose to any other person or the community, and recommend appropriate release 
conditions for such individual." 

H.R. 3481 also r(;'q~i.res the pretrial services officer to "inform the court and the 
United States Attorney of all apparent violations of pretrial release conditions, ar­
rests of persons released to the custody of providers of pretrial services or under the 
supervision of providers of pretrial services, and any danger that such persons may 
come to pose to any other person (or the community, and recommend appropriate 
modifications of release conditions." 

Both bills leave thA determination of the type of administration organization to 
the individual courts and the Judicial Conference of the United States. We assume 
however, that many courts will elect to have the pretrial services functions provided 
by existing U.S. probation staff. 

The Federal Probation System presently consists of 1,627 officers, 1,035 clerks, 
and 40 probation officer assistants situated in over 300 offices throughout the 
Nation. Since the establishment of the Probation System, officer have been conduct­
ing investigations and making assessments of the potential dangerollsness of offend­
ers. Recommendations based upon these assessments are then made to district court 
judges, U.S. attorney, and parole authorities. 

Probation officers are directed by various statutes, regulations, and guidelines to 
consider the potential danger a defendant or a person under supervision poses to 
the community. This type of assessment is made by probation omeers in the process 
of preparing presentence reports, classifying offenders for supervision, planning su­
pervision, deciding to disclose certain information to third parties, and reporting 
violations of both parole and probation . 
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The U.S. Probation Officers Manual states that the protection of the community 
is one of the primary objectives of supervision and that: 

To protect persons and property from illegal and antisocial acts by persons receiv-
ing probation and parole services, the probation officer will: 

Assess the nature and degree of danger presented by persons under supervision' 
Determine the Course of action that will best protect the community; , 
Provide the court or Parole Commission with information and recommendations 

related to means of community protection; 
Exercise such supervision and control of clients in the community as will be es­

sential to protect the public, taking preventive or corrective action as necessary; and 
Analyze methods to improve diagnostic and predictive capabilities in relation to 

community protection. 
In 1980 probation officers prepared 112,000 reports related to the aforementioned 

duties with the attendant considerations of danger to the community. Should the 
Congress decide to include a defendant's potential danger to the community as an 
element in the bail decision, the probation system stands ready to assist judicial offi­
cers by conducting investigations, making recommendations, monitoring compliance 
with conditions, and reporting violations of those same conditions. 

Mr. Chairman, this concludes my remarks. I appreciate the opportunity to appear 
before you today and I shall be pleased to answer any questions you may have. 

Mr. KASTENMEIER. Thank you. 
Of course, dangerousness to the community may be a particular 

challenge to you in terms of pretrial services. 
I think we need to separate out violations of parole, because they 

can be dealt with in other ways, as far as detention goes. 
Mr. COHAN. Yes. 
Mr. KAs'rENMEIER. But you will have to deal with the person who 

doesn't happen to be on parole, or is not on probation, but is arrest­
ed for a crime and may have, nonetheless, a background which sug­
gests some difficulty. Incarceration is not an option available to 
you? 

In other words, the pretrial services do not contemplate incarcer­
ation, they contemplate multiple ways of best dealing with the in­
dividual short of incarceration. 

Mr. COHAN. Right. 
Mr. KASTENMEIER. Although I assume that the conditions could 

be imposed upon the individual whir.:h approach incarceration, if a 
person is in charge of the individual or if they agree to remain in 
an institutional setting which is not precisely incarceration, but for 
the purposes of mitigating the opportunities to commit a crime or 
to violate terms of bail, I suppose that can approach incarceration 
as far as limitations on the individual. 

Mr. COl-IAN. Yes, sir. I think there are several roles that the pre­
trial service officer or the probation officer or the person providing 
the pretrial support to the judicial officer plays. There is a lot of 
attention focused on the investigative role to assist in making an 
informed decision. 

I think a continuing and in my mind very important aspect of it 
is their presence to provide supervision which will allow the judI­
cial officer to structure, hopefully, an appropriate level of condi­
tions of release-an appropriate level of restrictions-with some as­
surance that the compliance with those conditions would be moni­
tored and, in the event of failure to comply, there would be prompt 
reporting to the judicial officer who could then either modify the 
conditions or take what action he felt necessary. 
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I think that the performance of the 10 demonstration projects in 
the pretrial service program demonstrates that the crime-on-bail 
rate can be reduced, and the new ingredient there was supervision. 

Mr. KASTENMEIER. For a person not knowledgeable in the gener­
al area of pretrial release or bail, should I understand that speedy 
trials in the Federal system, that pretrial services and that preven­
tive detention for presenting a danger to the community are var­
ious aspects of the form of tool, that is speedy trial and pretrial 
services, the purpose of which is used in part to avoid the necessity 
of resort to what is now presently in the law pretrial detention. 

Philosophically is that one of the reasons for developing these 
two areas, speedy trials for criminal defendants and pretrial serv­
ices? Are they considered an alternative in a sense to having to ul­
timately go to preventive detention, to deal with a certain class of 
individual? 

Mr. COHAN. Certainly--
Mr. KASTENMEIER. I address this to the panel. 
Mr. COHAN. The whole speedy trial concept, title I and title II, 

was intended to reduce crime-not only to provide a speedy trial, 
but to reduce crime by persons during pretrial release and to avoid 
unnecessary detention. 

Judge TJOFLAT. Congress, Mr. Chairman, was aware of the fact 
that unnecessary detention was built into the system. Judges, 
either because they set bail too high-monetary bail for example­
or set other conditions, and individuals were being detained await­
ing trial unnecessarily, with no legitimate reason for it. That is my 
reading of the congressional intent. If you accelerate the trial, 
which was in the public interest as well as the defendant's interest, 
and in the interest of the overall system, and if you also supervise 
persons on release, and if bail officers have more information to 
make informed decisions, then we would be releasing people under 
the appropriate conditions, and we would cut down crime while 
folks were awaiting trial and-at the same time-we would elimi­
nate the undesirable detention that was built into the system. 

There will always be some of that, as long as you have, I suppose, 
monetary bail or other conditions of bail that operate in the same 
fashion. 

Mr. KASTENMEIER. I would like to return to that later but in the 
interest of fairness I do want to yield to the gentleman from Michi­
gan. I have a series of questions I would like to develop with the 
panel. 

First I yield to my friend for 5 minutes. 
Mr. SAWYER. I only have one or two. It was indicated that in a 

certain number, a certain percentage-I suppose it will always be 
thus-are acquitted, not necessarily found innocent but not found 
guiltYi therefore, the inference that there would be some of these 
people would be detained under the preventive detention type 
thing, and that is probably true. 

But when you look at the history of the District of Columbia or­
dinance or whatever it is called, there were only I think 5,5 actually 
detailed over the 20-year period, something between 5 and 6 a year 
on the average. 

Wouldn't you think that when it is used that sparingly the 
chances of getting someone who is going to be acquitted is far 
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below, at least, what would be the offense of those who are acquit­
ted after going to trial; would you think that would be a reasonable 
assumption. 

Judge HARVEY. I would agree with that. 
I think another answer to that is that under the present Bail 

Act, as careful as the judicial officer might be, there are individ­
uals who cannot make bail and who are later acquitted, so already 
there are a few in the system. 

I think it is a balancing process. On the one hand, there is a 
mechanism for preventing some crimes by people who commit 
successive crimes and-balanced against that-how many will 
there be who may eventually be acquitted who have to be de­
tained? But I think we already have that. I am not sure what the 
statistics show, but I am not sure you are going to get a great 
many more if you add dangerousness to the Bail Act. 

Mr. SAWYER. Also, it would seem to me, whether or not it is a 
listed criterion, that judges do pay some attention to the relative 
strength, at least apparent strength or weakness of the case 
against a defendant; I think he generally would be aware if it was 
a very marginal arrest or charge situation. Undoubtedly I would 
think so. 

Judge HARVEY. That is in the act as a factor which the judge 
should consider. But this is another reason that is advanced for 
putting dangerousness in the statute. A great many times the 
judge or the magistrate will detain somebody or put a very high 
bail, taking into account dangerousness and calling it something 
else. If you put it in the act, then it is a factor that he can honestly 
and conscientiously deal with. 

Mr. SAWYER. Yes. We have had a number of judges on panels 
who have in effect indicated, whether it is a direct criterion or not, 
they take it into account in the likelihood-to-appear evaluation, in 
fact. So I suppose-also, as I recall the case, there is a sixth circuit 
involving a defendant named Wind. 

Judge HARVEY. The Wind case, you are correct. 
Mr. SAWYER. That is ambivalent. I have read this case twice, 

they keep combining the threat to the witness with danger to the 
community, whenever they say them together, so it is hard to say 
whether they really found just danger to the community had it not 
been a threat to the witness; they use them in the conjunctive 
every time they use them. 

Judge HARVEY. There is a later sixth circuit case that throws 
some light on that, Bigelow, in which they narrowed it, and said 
that the Wind case was really the threat to the witness rather than 
general dangerousness. 

Mr. SAWYER. I haven't read that Bigelow case but I will have to 
read it. 

Judge HARVEY. Previously we mentioned there was a District of 
Columbia Circuit case that says flatly you cannot consider in any 
way dangerousness under the present Bail Reform Act. 

Mr. SAWYER. I am interested. I had not known there was a subse­
quent sixth cil.'cuit case. 

Judge HARVEY. If you would like that citation, I can give it to 
counsel. 

lG-719 0 - 63 - 7 
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Mr. SAWYER. Yes, I would like it, h-acause·! sort of view the sixth 
circuit as the oracle of all the Courts of Appeal of the country. 

Judge HARVEY. I have it here, 544 2nd ~04, .1976: . 
In the Wind case in 1975, the sixth clr~Ult sald that, m effect, 

preventive detention was available only to msure the orderly pro~­
ress of the criminal prosecu~ion. So .they really narrowed the earlI­
er decision which indicated It was wIde open, perhaps, and used the 
language in the disjunctive. 

Mr. SAWYER. I yield back. . . 
Ml' KAS'l'ENMEIER. I think you may have IndICated you~ answer 

to this, but for the record perhaps I can phrase the questIOn more 
directly. . 1 . 

It has been suggested that Federal Judges are current y u~lng 
preventive detention-like decisions under the present law; that IS to 
say that judges are detaining for trial. presun!ably.dangerous de­
fendants where their primary concern IS not flIght rI~k but .danger 
to the community. I guess the question is, do you bel~eve thl~ to b; 
true and, if it is true, what should our response to thIS pr~ct~ce be. 

Judge TJOFLAT. Mr. Chairman, I do not know wh~th~r 1~ IS tr~e 
or not. I can only speak from my experience as a dIstrICt Jud.ge l?­
the middle district of Florida for 5% years and for the fifth ClrcUlt 
for an equal length of time. ..' . h 

Assuming a bail hearing before a faIr Judge wIth both sIdes, t e 
government and the defendant, being adequately represented, I 
think that dangerousness to the community or ot~er persons may 
well be taken into account legitimately by the Judge-because I 
think that bears on the risk of flight. . 

Somebody who is-who may well have a strong .case agamst 
him-and who has a propensity to go out and comml~ further of­
fenses and will probabiy be arrested and probably be mcarcera~ed 
on the first charge or the second charge-is . likely to flee. I thInk 
the judge appropriately takes dangerousness. mto a?coun~. ',.. 

In these enormous drug conspiracy cases m. F19rld~ wIth whh"h. I 
am quite familiar, there are some who say dIstrIct Judges set ball, 
of $1 $2 or $3 million to detain the defendant. But the fact of the 
matt~r is that those bails are made. There are folks who would 
willingly post $1 or $2 million cash and go to Europe or South 
America or wherever because you haven't even made a dent .. 

So I think the argument can be just as well made that the Junge 
is setting bail that high to insure the de~endant's presen~e and he 
simply may choose not to post it. That IS a very tough Judgment 
call. Very few defendants are going to come in in tho~e cases and 
tell the court precisely what they have stash~d away l~ the B~h~­
mas or wherever in terms of cash; they may Just choot:le to walt It 

oU~heir counsel may tell them, ((just rest in the. jail for a sh.ort 
time, the Speedy Trial Act will get you an earl:y tnal, and w~ thmk 
motion to suppress will be granted and there IS no use tell~pg the 
court IRS and a lot of other people what your resources are. My impression on the whole is that the judges in the lfederal 
system don't use high monetary bail to such an extel1:t that 1~ oper­
ates to detain a defendant simply because they thmk he IS bad 
news to the community if he is released. 

.. 
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Mr. KASTENMEIER. Do you consider that the present statutes are 
wholly adequate for the purposes of flight risk? 

Judge TJOFLAT. No. I think the Bail Reform Act must be amend­
ed to permit a judge to take into account in setting bail prior to 
trial-just as he may take into account in settling bail pending 
appeal-the question of danger to the community. If I may expand 
momentarily on that point, there are two essential issues, it seems 
to me, facing a trial judge in these cases. 

One, the judge has the inherent power and responsibility of man­
aging his docket-and that means all of the cases and the specific 
cases. 

He has the responsibility in the interest of justice and in the 
public interest to insure that a case is quickly brought to trial 
without any injury done to parties, witnesses, jurors and the like. I 
think the judge has the inherent power to issue whatever orders 
are necessary to insure that a case is orderly moved to a trial date 
in a safe and efficient way and at the same time insures everybody 
a fair trial. 

Now, H.R. 4264, for example, would permit preventive detention 
to be used where a defendant is threatening witnesses, jurors and 
the like-obstructing justice. I think a judge has the power to issue 
ancillary orders in the aid of his jurisdiction in those kinds of 
cases, and I wouldn't call those preventive detention cases. 

Likewise, when a judge sets bail, he is concerned initially with 
the appearance of the defendant, but overriding that is his concern 
that the appearance of overall justice is accomplished, to the public 
as well as to the defendant, that is. That is why I think dangerous­
ness to the community is involved. 

Now when pretrial detention neither serves the purpose of fun­
damentally insuring the defendant's presence or insuring the or­
derly progression of the case at trial with the safety of all con­
cerned in the prosecution, but rather, serves to incapacitate or 
remove from society bad persons who happen to have gotten indict­
ed in the Federal system, we are dealing with different objectives. 
We are now taking the occasion to say ffBy the way, you are bad 
news, and while we think the case could go to trial without any 
difficulty and it may well be that you can appear, you are the type 
of person who has the propensity to commit a crime." We are talk­
ing about simply sentencing somebody much in the sense a judge 
would take into account incapacitation in sentencing a convicted 
defendant and removing him for a while from society. The judge is 
just saying: ((We are going to remove you from society for whatever 
time it takes to bring the case to trial." That is the major concern I 
think of all the commentators. That is why due process hearings of 
great elaborateness are provided for. 

What concerns me in H.R. 4264 is the nature of that hearing 
from a practical point of view. 

On page 7 of the bill, it states: ulnformation stated in or offered 
in connection with any order under this section need not conform 
to the rules pertaining to the admissibility of evidence in a court of 
law." . 

The paragraph above that states: liThe defendant shall be enti­
tled to be represented by the counsel to present witnesses and evi­
dence, and to cross-examine witnesses against the defendant." 
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Let's look at that from a practical point of view. 
Here is an individual charged with a crime who fits the criteria, 

let's say, for preventive detention. He is a major drug dealer or he 
is involved in a big drug conspiracy or extortion racket. It is an or­
ganized crime sort of a case which the bill addresses. 

The prosecutor comes before the judge and says: III want this de­
fendant detained." The prosecutor, under this bill, would be enti­
tled to make a proffer, speaking proffer of what he would show in 
order to satisfy the judge that there is a substantial probability 
that the defendant is guilty of the crime charged. The judge must 
make that finding under this bill. So the prosecutor articulates in a 
narrative way what the case will be. . 

A defense counsel worth his salt is going to object to that form, 
the prosecutor is going to say well, the State says that the court 
may entertain evidence like a proffer which doesn't conform to the 
rules. But the defense will say, "but I am entitled to present wit­
nesses and evidence and to cross-examine witnesses against the de­
fendant." 

Adequately informed and equipped defense counsel are going to 
call for the government to produce a witness list before the defend­
ant is detained. The judge is going to have an awfully difficult time 
in my judgment with a reconciliation of these two provisions. 

Does this bill mean that the right of a defendant to present wit­
nesses and evidence and to cross-examine witnesses against the de­
fendant depends on whether the prosecutor wants to make a verbal 
proffer and forego an evidentiary presentation? 

If several circuits construed this bill to mean that a defendant in 
one of those situations is entitled to a witness list and to subpoena 
the Government's case, you know precisely what is going to 
happen. 

In the very cases that Congress is concerned about-and the 
public and the courts are concerned about, the serious organized 
crime cases which present enormous danger on a widespread basis 
to the community-the defendant is going to have a witness list 
and the chance to run through a bunch of witnesses who may well 
be intimidated in the process. This bill would operate to provide 
discovery in those cases. The history of discovery before the Con­
gress has been that prosecutors have universally opposed any kind 
of a measure in the criminal rules of evidence which would require 
the prosecution to disclose witnesses. 

The bottom line is that if this statute were enacted and con­
strued in a way that would allow the defendant to have the pros­
ecution's case, I do not think there is a prosecutor that would have 
the nerve to bring a petition to the court asking for the defendant 
to be detained. If the bill were adopted and construed in this way, I 
have a serious question whether the Congress would not be quick 
to repeal this statute because it unwittingly enacted a defense dis­
covery mechanism in the very casias in which the prosecution 
historically has resisted any form of discovery. 

That is one practical problem that I see in this bill-or in any 
bill-which would provide for a full due process hearing, calling of 
witnesses and the like, on the part of the defense. 

There are other problems. What is the impact in the prosecutori­
al branch of tying cases up? You can't get these organized crime 
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c~ses to t!ial in 60 days today. Now you are going to have a deten­
b~n hearm.g ~nd a !equirement that they go to trial in 60 days. I 
thInk that IS ImpossIble. 

What abo~t the appeal rights? If the defendant is in the court of 
appeals and has been detained, he is asking the court of appeals for 
an emergency order releasing him, or a stay of the district court's 
or~er. To .me there would be substantial impact from a procedural 
pomt of VIew and a workload point of view in the courts of appeals. 

Mr. KASTENMEIER. Your position is that the author of the bill in 
order to assure a modi~um of due proc~ss, has unwittingly provided 
~ore problems potentially than possIbly can sustain the mecha­
nIsm he suggested. 

Judge .TJOFLAT. In the middle and southern districts of Florida 
M!. ChaIrman,. where. most of the criminal cases of the organized 
CrIme drug varIety arIse, I daresay there won't be a case in which 
the U.S. attorney would subject his witnesses to pretrial discovery 
of the type that would be available under this bill. 

Mr. KASTENMEIER. Let me ask you a different question and you 
may not care to answer it, but do you think some measure of due 
process wo~ld be required, apart from what you presumably are 
re?omm.endmg, that. danger to the community be a factor in consid­
e!mg flIght; suppn'Smg that we consider as in this case the flight 
rlsk be separated from danger to the community? 

Judge TJOFLAT. If you also separate danger to the community 
from the orderly administration of the case? 

Mr. KASTENMEIER. Yes. 
. Judg~ TJOFLAT. I do not think that kind of a due process hearing 
IS reqUIred. When the prosecutor comes to the judge with the de­
fe?se counsel and sa.ys, "Your Honor, the defendant is intimidating 
wltnesses, we are gomg to trial in a month, he is intimidating wit­
~ess~~, an~ I ~m concerned. ab~)Ut. obstruction of justice with a 
Jury, I thInk rIght then a dIStrICt Judge would have the inherent 
power to issue constraint orders. 

I am not talking about locking the defendant up on the spot. The 
a!ll0unt of due process the defendant would be entitled to in those 
cI~cum~tances of course would depend upon the sanction the judge 
mlg~t I~pose. The greater the s~nction up to and including total 
depr~vatI?n ~f lIberty .would reqUIr.e more of a due process hearing. 
~ut In. thIS bIll that kmd of a hearmg is required in all these cases 
mcl~d~ng t~ose o~strl!-ction of justice cases that impede the cou:rt'~ 
admInIstratIOn of JustICe. 

So if y?U amend the Bail Reform Act to allow dangerousness to 
be taken Into account, I wouldn't couple this kind of a hearing with 
that amendment. 

I do not know if I answered the question. 
. ¥r .. K~STEN~EIER. You hav~ now taken the most difficult case, 
mtImidatmg wItnesses. SupposIng someone is at least in the minds 
of those conducting the investigation, the U:S. attorney, a danger 
to the community in the more general sense. 

Judge TJOFLAT. A bank robber? 
Mr. KASTENMEIER. A very violent robber. 
~udge ~JOFLAT .. A bank robber, and you think that while he is on 

ball he wIll commIt another robbery? 
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Mr. KASTENMEIER. And doesn't care to make a case as far as risk 
of flight, for one reason or another; then he has to confront not the 
more obvious case for the court, and furthermore when we are 
talking about risk of flight we are talking about conditions of re­
lease. 

Judge T,JOFLAT. You could lock him up under the Bail Reform 
Act for 23 hours a day, I suppose; a literal reading of the act would 
permit that? 

Mr. KASTENMEIER. But not 24 hours a day? 
Judge TJOFLAT. No. Or you could put him in the custody of a 

third party for 24 hours a day. You could make that custody pretty 
constraining, put him in the lawyer's office for all 24 hours or some 
such place. 

Mr. KASTENMEIER. I started to raise that question with Mr. 
Cohan, arising out of my own ignorance, as to how graduated up to 
inc~rceration one could make that--

Judge rrJOFLAT. Under the Bail Reform Act, the first condition is, 
place the person in the custody of a person or organization agree­
ing to supervise him. Now that is a very broad statement and an 
imaginative judge in my view under that statement could come 
close to putting somebody in a jail-type setting. 

Mr. KASTENMEIER. Halfway house? 
Judge TJOFLAT. Halfway house; it is a debatable question. 
Judge HARVEY. I think it is an extension of what is presently in 

the Bail Reform Act; if you add dangerousness, then it is another 
factor. And you often get a question of due process in a bail hear­
ing; there is a lot of law on that, as to how much, what the evi­
dence is, and so forth. 

Mr. KASTENMEIER. So if you just put it in the present statute 
with this additional factor, it may be just a question of degree. It 
doesn't mean that it is an entirely separate preventive detention 
due process type of hearing, and I think there is a good deal of case 
law on this which would be helpful if this factor was added. 

Judge TJOFLAT. And, Mr. Chairman, under the Bail Reform Act 
as it now stands and as it would if amended to include dangerous­
ness, the judge's focus at the bail hearing on the charged offense 
would be to the same extent that it would be under H.R. 4264. 

Mr. KASTENMEIER. But to summarize, see if I understand correct­
ly: The panel is agreed that we do not require, at least as far as 
your recommendation is concerned, a District of Columbia Code­
style preventive detention act, but what we might well use is an 
expanding of the definition to include danger to the community as 
far as the flight risk is concerned, and that in other respects we 
can rely upon the flexibility in pretrial services, coupled with the 
Speedy Trial Act, and others I suppose, to manage the problem of 
the dangerousness of the arrestee, is that correct? 

Judge TJOFLAT. I think that is a fair summary, Mr. Chairman. 
Mr. KASTENMEIER. Does the gentleman from Michigan have fur­

ther questions? 
Mr. SAWYER. No. 
Mr. KASTENMEIER. We have, I must report, another vote. I think 

we could stay on a very long time. I have learned a great deal. Of 
course, I appreciate availing myself of the views of the panel, 
Judge Tjoflat, Judge Harvey, Mr. Willetts, and Mr. Cohan. 
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It may well be that we will have further questions of you at some 
time, either by letter or otherwise, as we try to resolve this prob­
lem and presumably act affirmatively with respect to some recom­
mendation. 

In any event, in behalf of the subcommittee, I want to express 
our appreciation to the four of you, Judges Tjoflat7 Harvey, Mr. 
Willetts, and Mr. Cohan, for your appearance this morning. We are 
very indebted to you. 

Let me also say that the hour is late in the morning, but if Prof. 
Freed will be good enough to remain, we will be back in 10 minutes 
and continue with Prof. Freed. 

Accordingly, the subcommittee will be recessed for 10 minutes. 
[Recess.] 
Mr. KASTENMEIER. The subcommittee will come to order. 
The Subcommittee is now pleased to greet Prof. Daniel Freed, 

Yale Law School, who served prominently in the Justice Depart­
ment in the 1960's and who was a central figure in the drafting of 
the Bail Reform Act and in other matters relating to the general 
issue of pretrial defendants. We are very pleased to have someone 
with his historical perspective and practical experience in the field. 

Mr. Freed, you are indeed welcome. 

TESTIMONY OF DANIEL FREED, PROFESSOR, YALE LAW SCHOOL 

Mr. FREED. Thank you, Mr. Chairman. 
I would like, with your permission, to offer my prepared state­

ment for the record and to proceed indepemdlently of it, making 
some of the points that are in there and a number that have been 
omitted. 

Mr. KASTENMEIER. Without objection, your statement will be re­
ceived in the record. You may continue as you wish. 

Mr. FREED. The basic issue that I see before this committee is 
Why should the Judiciary Act of 1979 be amended by the Congress? 
The Bail Reform Act of 1966 did not make any change, any funda­
mental change, in the nature of the right to bail in Federal courts 
in this country. The unalterable rule since the first Congress en­
acted the Judiciary Act to establish Federal courts W8~ that there 
was an absolute right to bail in noncapital cases and a qualified 
right to bail in capital cases. 

The problem of crime on bail is not, as many speeches and state­
ments and articles WI)uld suggest, new in 1981 or in the decade of 
the seventies, or in this century. 

The problem of dangerous defendants has existed as long as 
there has been criminal law, and concern by the courts for the con­
duct of persons while released, as well as to assure their appear­
ance when there was a trial, has always been a concern of the 
criminal justice system and I think of the bail process. 

Some people believe that there is a need in 1981 to enact a 
brandnew unprecedented authority in the Federal system to detail 
people prior to trial without a trial for incapacitation purposes, just 
as stated by Judge Tjoflat. 

Others believe that no detention authority is valid in the Federal 
system, that it would violate the eighth amendment. I do not agree 
with either of those positions, as far as what the issue is. I do not 
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think a statute is needed to detail dangerous defendants and I do 
not think that the question of constitutionality under the Eighth 
Amendment is the primary question that this committee should 
consider. 

I do think it is an important question, I do think serious constitu­
tional doubts would attend any change in basic Federal law, but I 
question the necessity for a detention statute, and it is to that ques­
tion of necessity that I wish to devote my remarks today. What I 
ba.sically would like to know is what is new about the problem of 
crime on bail and about the ability or inability of the bail system 
to deal with it that generates so much smoke and so much elo­
quence in favor of a detention statute, that is missing if one takes a 
look at the history of bail. 

First, some basic facts. Today's system detains enormous num­
bers of defendants in the Federal system as well as in the States. 

In the pretrial service agency districts alone, just 10 districts, 
over a period of 5 years for which data was collected, 43 percent of 
all Federal defendants were held in detention for some period of 
time from 1 day on up to many months. 

Many of those defendants were eventually released on bail. A 
few, I think the figure is some 6,000 out of a total of 45,000 defend­
ants in those districts in the 5 years, were detained throughout the 
period up to adjudication, and at the end of that period of full de­
tention, some were convicted, some were sentenced to prison, some 
were acquitted, and some were given noncustodial sentences. 

Detention is not new, nor does the Bail Reform Act require de­
tention. 

One of the things that we paid great attention to in the 1960's 
when the idea of a comprehensive bail statute was first suggested, 
was to validate the detention which existed prior to the bail reform 
era, and that was ne~essary. 

The purpose of the Bail Reform Act was to reduce unnecessary 
detention, and a great many studies and experiments had demon­
strated that an aV\rful lot of people were being detained at very 
high expense to the Federal courts and to the State courts without 
any need, because they presented no significant risk to the commu­
nity. But, in the course of writing the Bail Reform Act to encour­
age factfinding and alternative methods of release, my colleagues 
and I in the Justice Department and all those who worked on the 
bills in the Congress, were very careful to make no pretense that 
the purpose of the bill was to release all defendants prior to trial. 

There is no such statement in the statute, there is no such state­
ment in the legislative history, and all of the subsequent 15 years 
of history under the Bail Reform Act indicate that huge numbers 
of defendants have been detained since 1966 as they were before. 
But there were some changes, important changes. 

And, there was a substantial reduction in needless detention, al­
though, if one looks back at statistics, I think you will find that in 
the Federal system the bulk of the drop in detention, in needless 
detention, took place in the 2 years prior to enacting the Bail 
Reform Act. And, by the time the act was passed, it basically re­
flected new Federal policy that largely evolved voluntarily by 
action of U.S. attorneys and Federal judges who, having read about 
or heard about or attended conferences about bail reform, found 
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that it was unnecessary to impose monetary conditions on a great 
many defendants who posed no significant risk prior to trial. 

But if you read the Bail Reform Act, you will see that it has a 
state~ent of purpose; there aren't too many bills that Congress 
passes with statements of purpose. But section 2 of the Bail Reform 
Act states: 

The purpose of this act is to revise the practices relating to bail to a~sure that .all 
persons, regardless of financial status, shap not need~essly be detamed pend~ng 
their appearance to answer charges, to testIfy,. o~ pendmg appeal, when detentlOn 
service is neither the end of justice nor the publIc mterest. 

In the substantive provisions of the act, the word "detention" is 
found repeatedly. And the reason why a 24-hour right to review 
was provided is that it was expected that countless defendants 
would be detained at the initial bail hearing, and the reason why 
appeals to the district court were provided is that it was contem­
plated many people would not be released after their 24-hour 
review, and the reason why expedited appeals to the court of ap­
peals were provided is that it was contemplated the District courts 
would not release people who had already three times been up for 
a bail or a bail review hearing. 

The Bail Reform Act is the first in Federal history that inserts a 
crime-control purpose in the text of a pretrial release hearing. 
Crime control can be considered either for capital cases or for cases 
pending appeal. The judge can either set conditions of release to 
preclude danger to the community, or the judge may detain the 
person in a capital case ~r .on appeal. . . 

In section 3146, a prOVISIOn was made for part-tIme detentIOn, re­
leased from custody only during specified hours. No such detention 
authority in noncapital cases has ever been provided before in the 
Federal system. But there it was inserted so that part-time deten­
tion could be ordered where it was thought that people could not 
safely be released full time prior to trial. . . 

Finally, it was very clear that the money baIl system, whIle 
being subordinated in importance, was maintained and that there 
would be significant full-time detention by the setting of high 
money bail. Not only are all tho~e detentiol} author!ties and .consid­
eration of dangerousness mentIOned speCIfically In the bIll, but 
when the Department of Justice came before the House Judiciary 
Committee in 1965, there were persistent questions from members 
of the committee abou", the problems of crime on bail. 

The Deputy Attorney General at that time acknowledged to the 
committee that the draft of the Bail Reform Act that was being 
proposed was not an ideal statute, that it didn't deal fully with all 
the Rroblems of dangerousness that one could suppose, that we 
didn t know how to draft such a statute, but that no statute was 
needed in order to persist in the many ways in which Federal 
courts had previously detained noncapital defendants prior to trh:~l. 

If you look in the prepared statement of Ramsey Clark and In 

the questions of the committee to Ramsey Clark as Deputy Attor­
ney General in 1965, you will see a host of methods of pretrial de­
tention itemized and acknowledged by the Justice Department. 
And all of those methods of pretrial detention, whether by revoca­
tion of release, by setting high money bail, by commitment for 
mental examination, I think there was a total of 11, all of those 
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methods that were in use prior to 1966 remain in use today and 
account for the overwhelmingly large number of persons who are 
detained in the Federal courts, and, of course, those m~thods are 
preserved in the States where detenti?n rates ~re even hIgher. . 

Therefore there is on the face of It no basIs for any suggestIOn 
that the Bail Reform Act requires pretrial release and doesn't con­
sider the dangerousness of defen~ants. It is t~ue, ho,":ever, that no 
criteria of danger to the communIty was put m ~he .bIll for per:sons 
awaiting trial on noncapital charges. No such c~IterIOn ever eXI~ted 
prior to the statute, no criterion exists up until the present time. 

The Judicial Conference has recommen~ed that such a .factor ~e 
inserted. While I would suggest a chang~ m language ~hICh ~ wIll 
co-me to later, I see no objection to. insertmg such a consI~eratIon. I 
believe, as the judges already testified to you, that that IS alre;:tdy 
done by Federal judges and .State judg.es ever~here; I do not thInk 
it will make any difference In the setting of ball. . . 

I do think many people will feel happier that J~dges are sayIng 
openly what they say privately and what they say In conferences. I 
see no reason to deny that concern about the ~ond':lct of d~fenda?-ts 
while released has been and ought to be a legIslative consIderatIOn 
for the judiciary. . . 

But I believe that that consideration should be lImIted to the 
setting of release conditions as the Judicial. Confere?~e has rec?m­
mended, and should not be a basis for a denIal of ball In noncapltal 
offenses. . '11 

If you authorize the denial of bail in noncapltal cases, you WI , 
after 192 years, be changipg Federal law, an~ before you reach the 
question of constitutionalIty-after all~ the eIghth a~.endment was 
enacted by the same Congress that enacted the JudICIary Act-. t~e 
question is, What do you know today that C~ngre~smen dldD; t 
know in 1789 and that magistrates and judges In thIS country In 
colonial times, and in England long before, didn't know? . 

What is it that is new about dangerousness that reqUIres a find­
ing, a judicial finding that an unconvicted person is dangero.us? 

I think such a finding would be a ver):' ullfortunat~ requIrement 
to insert in Federal law. If you authOrIze and requIre a Federal 
judge, for the purpose of detaining a noncapital defendant, t.o find 
that he or she is dangerous, you are imposIng a. penal~y whICh no 
subsequent trial cap remo~e. If that defendant ,I~ acqUItted or not 
convicted, there wIll remaIn on the defendant s record forever a 
finding that he or she was dangerous, ma~e on the first ?ay. or the 
second day or the third day after arrest wI~hout ever .welghmg the 
facts in the pending case, and of course "Ylthout havmg any facts 
on which you could predict dangerousness In the future. 

I think it is a totally unnecessary and harmf~~ finding to L?ake .. I 
think it will put judges in a very difficult pOSItIOn and I thInk, In 
fact, that this factor more than an~ other accounts for the. enor­
mous restraint that has been. exercIsed by U.S .. attorney~ In the 
District of Columbia for the fIrst 11 years of theIr. dete~tIOn st.at­
ute a.l.'ld I think it accounts for the great restramt WIth whICh 
judges have ordered defendants preveD;tiY7ly detained .. 

It is a very, very awesome responsIbIlIty to ask a J~dge on the 
first day or the fifth day to find that a person arrested ~s so danger­
ous that he should be labeled a danger to the communIty and held 
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in incapacitation, not to assure his appearance at trial but to pre­
vent him from committing future crimes. 

As Judge Tjoflat said, that is the function of the trial and sen­
t7nce in our system. If you are going to enact a preventive deten­
tIop statute, yo~ sh~)Uld acknowledge that you are, for some people, 
gomg to authOrIze Judges to try and sentence them in 1 day with­
out rules of evidence, without proof beyond a reasonable 'doubt 
without a jury, and with just the trust that you have good record~ 
that you can establish a good record of prediction. 

I ~ould understand the Congress feeling compelled to enact a de­
tentIOn stat~te if you found that in the jurisdiction over which you 
have authOrIty, the Federal court, there was an enormously high 
rate of crime on bail. But you have no such data. 

As Mr. Willetts and the judges indicated, the rate of arrest rear­
rest on bail-nobody has given you statistics about convicti~ns of 
felonies committed on bail-the rate of crime on bail in the Federal 
system is extraordinarily low. It is so low it is unbelievable. 

But. if you read. the testimony before Congressman Hughes' sub­
commIttee, you wIll see acknowledged over and over again that the 
truly dangerous defendants were not released in the pretrial serv­
ice agency districts. 

Crime on bail was certainly considered by the judges and magis­
trates and U.S. attorneys in pretrial service agencies and a great 
deal of detention persisted. The bulk of the dangerous people were 
detai~ed. If you .haye crime rates or arrest rates of 2, 3, 4 percent, 
that IS an astonlshmg record. I think it is due in part to the very 
?areful supervision provided by pretrial service agencies and is due 
In large part to the fact that the bail system detains people in 1981, 
19~~, the. last 5 years, as it has detained them throughout history. 

1. here IS really no factual case that can be made for a detention 
statute in Federal courts that can have such a tiny incidence of 
rearrests on bail. It strikes me that the legislation approved by 
the-alrea~y passed by the Senate and approved by the full Judici­
ary CommIttee of the House to establish pretrial service agencies 
throughout the Federal system is certainly the way to proceed if 
one doesn't wish to revolutionize Federal law, change the 1789 stat­
ute before testing whether the remaining crime on bail problem in 
t~e Federal system can't be taken care of by pretrial ser:/ice agen­
CIeS. 

But the more basic question is why is danger to the community 
not a part of Federal law in non capital cases today? Why wasn't it 
put in by the First Congress in 1789? Why has it never been 
thought of in legislation that anyone can find in thid country prior 
to the last decade or two? 

I think the reason has to do with a dramatic change that the bail 
system underwent in this country, a change that has never oc­
curred in England, in the 19th century, when the common law 
system of personal sureties began to be replaced by bondsmen. 

I think the reasons for that historic change in the 18th century 
w~re very laudable and liber;:tl.. The change occurred carefully. I 
thInk that the change has valIdIty even today. We were a frontier 
coun~qT, not a. stable so~iety, in which people kept moving out of 
the CIties, off Into frontier areas and new places and we were in 
many ways, a com:tlUnity of strangers. It was thought unfair that 
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the traditional bail system, with the need to find a reliable friend 
to act as surety, should be responsible for the detention of so many 
citizens as they moved West or South or wherever they went. 

So there grew up, and there are differ~nt accounts of .the hist?ry 
of it, there grew up a system of p~ople In the commumty off~rmg 
their services sometimes voluntanly to strangers and sometImes 
for a fee in o;der to attest to the reliability of a defendant. 

And throughout the 19th century the idea of compensated sure­
ties began to spread in this country. If one reads State cases a~ well 
as Federal cases in the latter part of the 19th century, you wIll see 
that the issue of compensation or prohibition against compen.sation 
to sureties was the major issue. Some courts. found that It was 
flatly against public policy to pay a surety,. to promise to indemni~y 
him' that if a defendant would be permItted to compensate hIS 
bondsman or his surety, he could in effect buy his freedom and 
escape. . 

The bail system that grew up, the money ball system that grew 
up to assure appearance at trial, could also in the view of some 
court.s be used to assure escape from trial. There was really no way 
of telling. If you could buy your way out of jail, you might wish to 
come back, or whoever helped you might wish to assure your ap­
pearance at the trial. Or if the money was not important and the 
surety was part of your criminal business or the surety didn't know 
you well enough, you could skip town, you no longer had any stake. 

The importance, the historical importance of the surety seems 
very much to have been .lost on present-day legis.latures and. courts. 
But if you want to see It mentlOned, and mentlOned prommently, 
in the history of this country, just take a look at a rundown of 
State constitutional provisions in the United States today, very 
similar to those that were in most but not all of the original colo­
nies at the time the country was established, and you will see that 
the typical provision for bail reads something like the following: 

All persons shall be bailable comma upon sufficient sureties 
comma except in capital cases where the evidence is clear or the 
presumption great. 

What that language means to me, what I think it meant to our 
predecessors, is that all persons were to be eligible for admission to 
bail in non capital cases, upon sufficient sureties; upon presentation 
to the court of sufficient number of reliable persons so that the 
court, when releasing the defendant, would have confidence that 
reliable members of the community were going to bring that de­
fendant back; that they were willing to attest to his or her charac­
ter and reliability and be willing to risk their own lands or finan­
cial resources to bring the person back. 

There is no mention in those early days of compensated sureties. 
I think that compensated sureties grew up for reasons I have al­
ready suggested, when too many of us began to move into commu­
nities where we had no friends. And a crucial case came to the Su­
preme Court in 1912 in Leary v. United States, in which the Gov­
ernment tried to impose a trust on some funds posted as indemnifi­
cation for surety. And the major issue litigated before the Supreme 
Court was whether to outlaw as against public policy the indemni­
fication of a surety or whether to allow it. 

,. 
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And Justice Holmes, in a fairly brief opinion, had the following 
things to say about the change from classic surety to the bail 
system: 

It is said that the bail contemplated by the revised statutes is common law bail 
and that nothing should be done to diminish the interest of the bail 

That means the surety-
in producing the body of his principal. But bail no longer is the mundium, al­

though a trace of the old relationship remains in the right of arrest. The distinction 
between bail and suretyship is pretty nearly forgotten. The interest to produce the 
body of the principal in court is impersonal and wholly pecuniary. If, as in this case, 
the bond was for $40,000 and that sum was the measure of the interest on anybody's 
part, and it did not matter to the government what person Ultimately felt the loss, 
so long as it had the obligation it was content to take. 

In other words, the Supreme Court was saying that when you set 
bail for defendant, you could get the defendant back or you could 
get his bond, it didn't make any difference. 

That decision to me is a watershed in American history, because 
it validated, it said it was consistent with public policy to permit 
defendant to indemnify or promise to indemnify or post collateral 
with his surety. 

I think the Supreme Court undoubtedly ruled the way it did not 
only because of its notions about contracts in 1912 but also because 
it felt that bail was too important as a liberalizing institution in 
enabling release of persons prior to trial to invalidate it and put it 
all back on the idea of personal surety. 

But it is very significant that the High Court in England only 3 
years earlier, in the case of Rex v. Porter, confronted exactly the 
same question about whether or not it would be against public 
policy to indemnify a surety. And it ruled that it was indeed 
against public policy, in fact it was a criminal offense for a defend­
ant to offer or have anyone offer on his behalf to indemnify a 
person who undertook to be a surety. 

It was unlawful, the court said, in that it tended to produce a 
public mischief. The idea was that when courts said bail with sure­
ties, they were taking back from the defendant an obligation to for­
feit his own money if he failed to appear and, in addition, they 
were taking the pledge of a surety to forfeit the surety's money or 
property. So there were two independent sources that the court 
could look to for assuring appearances. 

The English court said once you allow indemnification of sure­
ties, you are just reducing the assurance to one person, the defend­
ant, and that is not enough, that doesn't guarantee appearance. 

It strikes me that the Congress today, without abolishing the 
money bail system for that proportion of cases where it serves a 
useful purpose, could in fact consider the history out of which bail 
arose and go back to the idea of the personal surety and the attes­
tation or willingness to stand for the reliability of the defendant 
that were posed by those words "such sureties" in the State consti­
tutions, and that you could explore several devices. 

I wouldn't want to propose statutory language, but I think it 
would be worthwhile for this committee in its future hearings to 
explore the usefulness of several devices. 

One would be to authorize a court, where it is concerned about 
the behavior of a defendant, or where it is concerned about the ap-
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pearance at trial of a defendant who is considered to be ~n excep­
tionally high risk, to require that. the defendant post baIl j mo~ey 
bail, and present sufficient suretIes, where the court ca:r;t deCIde 
how many sureties and in what amo~lnt., and w?ere there IS a pro­
hibition in connection with that partIcular reqUlrement of any pay­
ment of money or promise of indemnification as between the de-
fendant and the surety. . 

This would not be unprecedented. You will certainly find deCl­
sions in State and Federal courts throughout history and running 
right up until today where courts refuse to accept bond that de­
fendants offer to the court. They refuse to accept a surety because 
they don't know where the money came from, they refuse to accept 
sureties because they don't understand or don't trust the relation­
ship between the defendant and the surety. 

Some courts have throughout history been very attentive to the 
problem of the relationship between the defendant and his surety, 
his bail his bondsman. And I personally do not understand the 
high skip-rates, the high failures ~o ~ppear in narcotics case~ ~hat 
are coming out of some Federal dlstrlCts after people p~st mIllIons 
of dollars in bail and run away, because those courts, It seems to 
me have full authority to refuse to accept cash or refuse to accept 
bo~dsmen where the court lacks confidence that the cash will pro­
duce the defendant or that the bondsman cares about bringing the 
defendant back. 

And where the bondsman has been indemnified by the defend­
ant the bondsman makes his money, the defendant goes free, the 
cou~t is left with what Justice Holmes gave it, left with $1 million 
bail in the Treasury and if the court is happy, then everyone can 
go home and if the court is not happy because the defendant has 
fled, the~ the court, I would think, on the net go-around would not 
accept high money bail or compensated sureties. 

I think that authority exists classically, I think it can be a~thoI'­
ized specifically by the Congress today. I see no reason why faIlures 
to appear should be a problem in the Federal system under the 
Bail Reform Act, under the Judiciary Act of 1789. I think it is a 
problem we have sort of fallen i:r;tto. today. Many F~deral )udges 
and State judges undoubtedly aVOId It by n~t acceptm~ ~all frol!l 
certain persons. And perhaps what you need IS more trammg semI­
nal'S for dealing with high risk cases by court systems. 

The second method, apart from uncompensated sureties, would 
be just the opposite of the p.rovision that is .found in .the Dis~rict of 
Columbia preventive detentIOn statute and IS found m the bIll pro­
posed by Congressman Sensenbrenner and Congressman Hughes. 
Those bills say that no financial condition may be used to assure 
the safety of the community. It seems to me that is wrong. 

It seems to me that you ought to be able to authorize courts. to 
require a financial condition to protect the safety of the con~mumty 
in those few cases where someone predicts there may be mIsbehav­
ior and there is to be a financial penalty, not only if the defendant 
fails to appear but fails to maintain good behavior in the interim. 
It seems to me that is just a market question again. . 

You might even wish to. alloyv compensat~d suretIes. To 'Yhat 
extent do you wish to permIt prIvate transactIOns between defend-
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ants and bondsmen in which someone will stand surety both for ap­
pearance and for lawful behavior in the meantime. 

Just one other suggestion before ending my statement. 
I would avoid, as I. indicated earlier, any suggestion that courts 

should find defendants prior to trial to be a danger to the commu­
nity. It strikes me that the traditional language to deal with this 
problem would be much preferable. The language can be down in a 
couple of statutes and cases in different places, in different times 
in history. But I like particularly the lauguage that has been 
quoted by a number of courts recently from the Massachusetts 
body of liberties, promulgated in 1641, which talked about releas­
ing persons prior to trial with assurance of their appearance and 
good behavior in the meantime. 

It seems to me that to assure good behavior, like to assure ap­
pearance, is really the function of bail; to what extent can the 
court by its conditions of release gain some assurance that the 
person would behave in a proper manner? No need to predict dis­
appearance, no need to predict future crime; just set your condi­
tions with regard to the conduct you wish to obtain, not the thing 
you fear. 

And once you say I am imposing on you an obligation to appear 
at trial and maintain good behavior in the meantime, you, the 
court, are telling the accused and his or her surety exactly what 
you expect. And the more difficult your surety requirement, the 
more difficult it will be for that person to meet it. But if they meet 
your condition, no reason why you shouldn't permit them to be re­
leased. If they fail to meet your conditions, they will be detained as 
defendants have been detained throughout history. 

I would like to stop there. I apologize for speaking so long. 
[The complete statement of Mr. Freed follows:] 

PREPARED STA1'EMENT 010' PROF. DANIEL J. FREED 

Mr, Chairman and members of the subcommittee, the core purpose of a number of 
bills now pending before this committee and its counterpart in the Senate is to pro­
tect the c~Il?n:~nity against criIl?es by dangel:ous f~lons during the interlude be­
~weer: .thelr HutIal arre~L and th~lr eve~ltual trIal. It IS a goal to which all law-abid­
lI1g cItizens would readIly subSCrIbe, It It:l not a new goal in historic terms, Only the 
methods proposed bre different, 

It is a goal toward which several colleagues and I devoted substantial effort in 
1964-66 in the Department of Justice when the Bail Reform Act was being drafted, 
We devoted ~ountless,hours in the early months to the tas~ of developing a bill that 
~ouJd contam both lIberal release procedul'es and authOrIty for preventive deten­
tIOI~, ,and that would convert t~e money bail system i~to a system of explicit judicial 
deCiSIOns to release or to detam, None of those d,'alts ever survived close scrutiny 
either in the Department of cJustice or on the Hill. 

In the end, the best we were able to do was to devise a legislative formula that 
~mon!:'j' its ~lany relea,se cl'ite~ia, and ~,'ocedures, specified a crime control criterio~ 
lor bUl,l-settll1g or demal of bUll 111 capital cases and on appeal, authorized part-time 
dete~tlOn 90ntemplated full-time detention on high money bail in noncapital cases, 
I~ hIS t~stImony be~ore ,the House, the Deputy l\t~orney General acknowledged the 
dIfficulties of the bUll Cl'lme problem and the draftll1g process, and itemized methods 
by which Federal courts could continue after the Act, as bt:lfore it, to detain high 
l'lsk defendants. 

The Bail Reform Act of 1966 was not envisioned as a perfect statute. Its com pre­
hensiye and fair attention to many details of bail administration, and its fidelity to 
~h~ ius tory of bail in the Federal system, gained overwhelming bipartisan support 
lea by C~ngressmen Celie)' and McCulloch in the House, and be Senators Ervin and 
I-Iruska III Uw Senate, But the problem of crime on bail did not cease being of con­
cern to the Justice Depm'tment in the latter 1960's. As Director of the Office of 
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Criminal Justice I remained involved in a variety of initiatives that evidenced the 
Department's determination both to reduce needless detention and to curtail dan­
gerous release. 

One such ini.tiative, in cooperat~o? with th~ Federal courts in Washington, D.C., 
was the establIshment of the JudIcIal CouncIl Committee on the Operation of the 
~ail Reform Act in this city. Chaired by District Judge George Hart, the Committee 
In 1969 recommended, by divided vote, the enactment of a preventive detention stat­
ut~ for D.C. A second initiative was the early drafting in 1968 of a proposed Speedy 
TrIal Act for the Federal system. Among other things, it proposed expedited trials 
for high risk defendants released pending trial, and the establishment of prf~trial 
control agencies to make bail recommendations and supervise released defendants 
in selected Federal districts. 

Looking back now on the decade of the 1970's, we know that Congress in 1970 
enacted a .preventive detention statute for the District of Columbia only, and the 
Speedy TrIal Act of 1974 for the Federal court system. Until very recently the de­
tention statute was used rarely and crime on bail continued to vex the co~rts and 
the public in Washington. In 1980, hearings in the House and Senate were held to 
assess the operation of the ten experimental Pretrial Service Agencies established 
under Title II of the Speedy Trial Act. The verdict was favorable. 

This year, the Senate has passed legislation that would establish such agencies 
wherever needed in the Federal courts, and the House Judiciary Committee favor­
ably reported a similar bill. One striking fact about the record of Federal Pretrial 
Service Agencies concerns crime on bail: as of the 1980 Hearings, the rearrest rate 
in PSA districts had been cut in half. The rate in Board districts for convicted de­
fendants went from 7 to 3.4 percent; in Probation districts, from 9.1 to 4.5 percent. 

This skeleton outline of legislative approaches to the bail crime problem affords a 
useful background for considering future bail legislation. Several bills pending in 
19.81 again ~ry ~o authori~e Federal judges to p~event crime on bail by ordering pre­
trIal detentIOn It; n~ncapital cases. upon a finding that the. defendant is dangerous. 
A nU?1ber of ObjectIOns to such bIlls have often been regIstered in the past: that 
th~y. Incorre7tly assume t~at judges .can accur:ately predict crit;le; that they imper­
mIssIbly aprIdge the conshtuhonal rIght to ball; that they unfatrly punish innocent 
persons WIthout trial; that they would aggravate the already serious jail overcrowd­
ing problem by needless detention. 

My testimony today is rooted in the belief that reasonable crime control and a 
r~ght to bap have been accommodated throughout history and can coexist today. I 
~Ie\;V the rIght to bail as fundamental and pervasive, but there have always been 
lImIts on pretrial release. Similarly, I view crime on bail as a distressing problem 
that can be redu.ced, but that cannot be eliminated without eliminating pretrial re­
lease itself. 

Throughout history, the bail system has served to release many accused persons 
and t? detain others. This was true for centuries prior to the Bail Reform Act, and 
remainS true today. The balance between release and detention has fluctuated in 
~ifferent generations: Some fluctuations are reflected in legislation, most strikingly 
~n England between 1275 and 1689. Other fluctuations reflected changes in the way 
Judges exercised their discretion due to shifting crime and imprisonment rates' or to 
changes in the political climate; or to changes in structures of judicial admi~istra­
tion. Similar pressures persist today. 

The questions for the Subcommittee, as in the past, are whether to alter the bal­
ance between release and detention, and where to draw the line. There are no easy 
answers. 

There is no reason to believe that you will find that the balance being struck by 
Federal law and practice today is just right. There will always be room for improve­
ment. 

At the same time, I doubt that you will uncover facts that could lead a reasonable 
legislator to believe that a dramatic reduction in pretrial crime can be produced in 
the. near future siJ;nply b.r re\;Vriting a Federal statute. The political benefits of advo­
cating crIme-fighting legIslatIOn are well known, but the practical benefits in curb­
ing crime by changing the basic principles of the bail system are at best marginal. 
That lesson was taught by the District of Columbia experience in the 1970's 

Distortion may be a major impediment to your work. You will enc~unter a 
number of proposals based on erroneous or misleading descriptions of bail law 
today, or bail history, or "statistics" about bail crime or bail jumping. You will hear 
frequent ar:guments perti~ent to local crime and system deficiencies in the states, 
but the~ wIll often prove Irrelevant to the Federal system. As you listen to propo­
nentl'l of imprisonment and incapacitation immediately after arrest, you will in­
creasingly perceive attempts to make the bail system a scapegoat for the nation's 
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crime problem, and a surrogate for the traditional process of trial, convi~ti?n and 
sentence. It will be important throughout to remember that you are examining ~ne 
tiny part of a complex criminal justice system, and that all sorts of unexpected SIde 
effects can flow from throwing the system out of balance. 

Many facts laid before you will be solid and disturbing. They often will leave you 
puzzled about remedies. I.refer particularly ~o da~a tha~ ,:"ill sho:w, or suggest, that. a 
substantial number of mIstakes are made In ball deciSIOnmakIng each day. As In 
any large volume human system, many decisions prove wrong in the light of hind-
sight. . 

For example, a number of Federal defendants released on ?~il flee to aVOId pros-
ecution' a few remain fugitives for months or years. In additIon, a number of de­
fendants released on bail engage in some kind of criminal activity in the i.nterlude 
even though they diligently return as required for court hearings. No on~ has yet 
shown how the misdeeds of these errant defendants could have been predicted and 
prevented without at the same time erroneously detaining a much larger number uf 
Federal defendants unnecessarily. 

The same is true on the detention side. A number of Federal defendants who are 
detained before trial each year are not convicted. A number of them are convicted 
but are not sentenced to serve additional time in prison. In addition, a number of 
research studies over the years have suggested that, controlling for other variables, 
defendants who are detained before trial are adversely affected in their rates of con­
viction or the severity of their sentences. Here again it. is dif~~ult to expect a per­
fect system in which judicial officers could be expected, In deClSlOns made on sparse 
information almost immediately after arrest, to accurately forecast the future. They 
cannot single out for detention only those defendants who, much later, will be fairly 
convicted and appropriately sentenced to imprisonment. 

When you tally up all the retrospective evidence of unsafe bail releases and un­
necessary detention decisions, you will begin to ,see t~e. bail s,ystem in full perspec­
tive. You will understand how nearly every ball deCISIOn a Judge makes runs the 
risk of being wrong, and how almost no bail deci.sion can be imn:une fro.m critici~m 
so long as the case is pending. You will appreciate how very difficult IS the dally 
task of the United States Magistrate or District Judge. A major question for the 
Congress is whether it is able to codify in legislative language any new instructions 
that will increase the ability of the judiciary to predict the future. 

Many courts and commentators believe that the basic vice of a preventive dete,n­
tion statute would lie in its unconstitutionality under the Eighth Amendment. I diS-
agree. The more basic ques~ion, r sugges~, must take you back one ste~: . . 

What new development In 1981 requ!res qongress to repeal the nght to bat.l In 
noncapital cases-a right that has perSisted In Federal law for the 192 years smce 
the Judiciary Act of 1789? . , 

r believe that if you study that sir,gle question, yOll will conclude that ball crIme 
has been reasonably controlled in the past, and can be reasonably controlled in the 
future, without a revolutionary rep~al. . 

The central facts for you to exam me are: (1) that dangerous non;apltal defendants 
and crime on bail hove been considered and controlled by the baIl system Itself for 
more than 700 years' (2) that the system accomplished this goal without ever 
authorizing 01' requiri~g a court to find that a pretrial d(lfendant was a danger to 
the community; (3) that the system relied Ol~ the availabil!ty of uncompens~ted .sure­
ties who, by agreeing to take custody of d~fendants, provl,ded assurance of their. ap­
pearance and good behavior in the meantime; (4) that tillS sys~em was U1;dermmed 
at the beginning of this centUl:y by an unfOl·tunate stat~tory mter'pr~tatIOn by the 
Supreme Court in Leary v. Urn ted States; and (5) that wIthout. ab~hshmg the ~sef\ll 
functions of the money bail system, 90ng~ess could restore vItahty ~o t,he I:Istonc 
bail system, reasonably control pretnal Cl'llne, and preserve a meaningful nght to 
bail. " . r would be pleased to take the Subcommittee on thiS excurSIOn through lustory. 

Mr. KASTENMEIER. Thank you, Professor Freed. 
Let me yield to my colleague, Mr. Sawyer, first. I have a number 

of questions, but I yield to the gentleman from Michigan. 
Mr. SAWYER. Well, as long as I have a professor here, som.ething 

has always bothered me and you happen to have touched on It. . 
Most State constitutions, or at least many of them, have prOVI­

sions applying to bail SUbstantially, as you read it, and Michigan is 
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one of those States. What does it mean when they say that "when 
the presumption is great?" . 

Presumption of guilt, where do they get that from do you know 
where that expression came from? ' 

Mr. FREED. I have tried very hard to find the origin of that lan­
guage. It does go. bac~ ~t least-i~ does go back at least into the 
18th centurY. I thmk It ~s fo~m~ed m the Northwest ordinance pro­
mUlgated m 1787, I thmk It IS found in some State or colonial 
charters. But at the moment I do not know who devised it there-
fore I do not have a legislative history for it. ' 

I~ seems to me to relate directly to the statute of Westminster 
WhICh was the first m~jor co~ification of bail law in England in 
1275. It was very clear. m readmg through the categories of unbail­
able persons and unbaIlable offenses and unbailable situations that 
per~ons who ~ere. caug~t in the ~ct or who were caught with the 
frUlts ?f a CrIme m theIr posseSSIOn were deemed unbailable be­
cause It. was so clear to the statute writers at the time that they 
were gUll ty, 
. And in ~ var~ety of situations that were written into statutes 
~mce th~t tIme, It seems to me that the notion was, if guilt is clear, 
If there I~ no defense from the circumstances of the arrest, there is 
n9 qu~stIOn ~:)Ut that the person committed the act-we will deal 
wIth ~ntent In the future-there is no question that the person 
commItted the act, then the evidence is clear or the presumption 
great. 

I think t~at the term "presumption great" came from things like 
the posseSSIOn .of stol.en ,goods. The presumption was, how did he 
get your goods If he dldn t steal them? Either he took them directly 
or too~ ~he~ through a fen~e. But the idea was, and Blackstone 
has t~IS In hIS ~omme~ta.ry In the latter part of the 18th century, 
that If t~e l.aw IS n~t mdI~ferent a~out guilt, if guilt is clear, then 
what :pOInt IS there In havmg a ball system, what point is there in 
releasmg people? 
No~ those ~ormulations came in times where there was still a lot 

of c~pltal pumshm~nt around and where it was thought no point in 
rls.kmg someone. dIsappearing when it is absolutely clear they are 
gomg to be conVICted. 

I think it is more di,fficult to interpret that kind of language 
today,. where the penalties are not so severe, where capital punish­
ment IS only a mmor part. of t~e arsenal of criminal sanctions and 
where we much I?1ore bel.le~'e m due process and the appropriate 
metho.ds for s~curmg convICtIOns. -

I thmk the Idea ~as t~is person is guilty, therefore don't risk his 
r~lease. But you wIll notice that that language in a State constitu­
t~on mean~ that eV,er: persons. ac~used of capital offenses have a 
rIght to ball by suffICIent sureties If the evidence doesn't meet that 
stand~r~. And there is a lot of litigation in the 19th century about 
what I~ IS that the State has to prove in order to show that the evi­
dence IS clear or the presumption great. And in some places the 
standard for that proof is very close to trial standards. 

Mr. SAWYE.R. Well, apparently in the application of this, though 
what a~e c.apital cases-they differ somewhat. ' 

In MIchIgan we neve:r had capital punishment, in effect, but all 
of our cases that would mandate or authorize up to life imprison-
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ment are capital cases by definition. One thing that keeps confus­
ing me when I get into a Federal situation is that apparently only 
in those cases in which a death penalty can be issued is a capital 
case under Federal law. . 

Now in the methodology of holding people, some of which you 
touched on, these 11 different ways, apparently it is under one of 
those things that they are holding this fellow likely, the attempted 
assassination of President Reagan. 

Mr. FREED. They held him on the mental examination-examina­
tion for mental competency to determine whether he was compe­
tent to stand trial. 

Mr. SAWYER. How long can they hold him? Suppose somebody 
made a determined effort to get him out with the Bail Reform Act 
in place, is there any time limit to that? 

Mr. FREED. That is a very important question, it is very impor­
tant in the Federal system and in the States. There is widespread 
belief that altogether too many people are held by courts, mostly 
State courts, today on grounds of mental competency examination 
and some of the more recent legislation attempts to impose a time 
limit on the period w ... thin which a report must be made back to 
tha court on the question of the person's competency. And if there 
are serious questions about the person's sanity, there needs to be a 
civil commitment action, but that you can't just put someone in a 
mental competency examination holding period and hold him for­
ever. 

I am not sure whether Federal law addresses the time limit on 
holding but my guess is that any good lawyer worth his salt would 
challenge what seems to be a prolonged holding on that ground. 

Mr. SAWYER. You know, I personally would like to have the law 
so that a fellow like Hinckley could be held without worrying 
about time limits of examination and so on. In order to do that, 
don't we require a change in the bail reform? 

Mr. FREED. I can't think, offhand, of any case in which serious 
legitimate questions about the sanity and competency of a defend­
ant were met by a ruling of a court that said, "We have to release 
this possibly crazy dangerous person because of his right to bail." 

The right to conduct a mental examination and the opportunity 
to have civil commitment proceedings seems to me to override the 
bail process. Many people believe that it should be the subj~ct of 
further legislative regulation, but it seems to me that that IS the 
major ground on which people normally thought of as crazy and 
dangerous are held and that very often those cases result either in 
civil commitment or in a finding of competency and a trial results. 

I can't think of any case where such a person has been released 
pending trial. There are cases that don't inv~lve .such dangero~s 
crimes, where courts do order a mental exammatIOn but order It 
out of custody so they will release a person, for example, under the 
Bail Reform Act into the custody of such and such a hospital for a 
mental examination and a report back to the court in a reasonable 
period of time. 

I think there may even be some time limits for that in the regu­
lations under the Speedy Trial Act. 

Mr. SAWYER. The thing that bothers me is why should we have 
to go through any kind of a subterfuge where a person, at least in 
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my opinion, would be so obviously dangerous to let loose and have 
to go through some-why not just be able to say that. ' 

Mr. FREED. My sense in the Hinckley case is that no one thought 
of the subt~~fuge, .that defense counsel didn't object-I am not 
closely famIlIar WIth the case-and that the commitment for 
~ental examination of people who are suspected of being insane or 
mcompetent are for the most part carefully handled by the court 
and defense lawyers and prosecutors, that it is not used as a dodge 
that the length of time may become aggravated and that may hav~ 
to be the subject of legislation; that there have been successful 
class action suits in some States to compel the defining of a per­
son's status as to whether they are being held indefinitely for trial 
?r whether they have been committed under lawful procedures as 
msane. 

But I do not believe,. Mr .. ~ongressman, that there are any cases 
that demonstrate the InabIlIty of the Federal courts to deal with 
peorle who ap:p~ar to be insane or incompetent, where the courts 
don t have suffICIent power to hold the person until there is an ade­
quate examination and report back to court. 

I, mysel~, wouldn't think i~ I w.ere the defendant. attorney-and I 
do 1(0t b~heve you would thInk I~ you were the jUdge-that some­
one s notIOn from what we read m the newspapers about a crime 
justifies~ndefinite detention on dangerousness grounds because we 
are worrIed about that person from what we read. It seems to me 
what we need is factfinding here and that is what we are getting in 
the competency and civil commitment procedures. 

Mr. SAWYER. I yield back. 
Mr. FREED. I wond~r if I ~ould pi~k up on some question that Mr. 

Sawy~r asked a.prevIOus \;Vltness WIth respect to the District of Co­
l':lmbla preventIve detentIOn statute. I believe it was your point 
SInce there were only 50 or 60 persons detained in 10 years unde~ 
that statute, why should we worry about abuse when it has obvi­
ously been used so carefully? 

Mr. KASTENMEIER. I was going to ask that question in a broader 
context, that was my first question. We had Mr. Ruff in yesterday 
T~e District of Columbia experience seems to suggest that it i~ 

possIble to run ~ reasona~le, manageable, constitutional, at least 
sOp:1~what effectIve detentIOn program. Have you studied the Dis­
trIct s program and if so, are y?U t~oubled by it and if so, why? 

Mr. F:R~ED .. Yes, I have studIed It; yes, I am troubled by it; no, I 
do not. tllmk It proves you can run a reasonably reliably preventive 
deten tIon system. 

Mr. KASTENMEIER. Then please answer his question. 
Mr. FREED. I.was involved in the group that formulated and over­

sl;1w the study m 1970 and 1971 shortly after the District of Colum­
bIa s~atut~ was enacted to ~etermine the effectiveness of that stat­
ute, Its faIrness, et ce~era, It was very clear from that early study 
WhICh has been pubhshed by the Georgetown Institute and thp. 
VERA Institute .of Ju~stice, it .was very clear from that study that 
the early: operatIOn of the Ball Reform Act neither vindicated the 
hopes of Its sponsors nor the fears of its opponents. 

. T~e statute b~sically didn't do anythirw, The reason why it 
dIdn t do anythmg, why there were so few detention hearings 
asked and so few defendants detained under it, is that the money 

113 

bail system existed before and existed afterward. The reason. why' 
the statute had been used so sparingly In the last 10 year~ IS be­
cause huge numbers of persons have been sought to be detaIled by 
process computers .un~er the old n;o~e¥ bail system, high money 
bail was set, the DIstrICt of ColumbIa .JaIl has be~n fu}l,. t~e. dec!lde 
of the seventies has seen jail riots, jaIl constructIOn, JaIl lItIgatI?n. 

You know the District of Columbia has had abundant .detentIOn 
in the last 10 years. It was just under the old money ball system. 
So preventive detention didn't have to be used under that statute. 
The fact that they could hold just a few hearings and, hold the~ so 
fairly is a testimonial to the fact ~hat there w~ren t very many 
cases in which they worried about hIgh money ball.. . 

The real question is whether the language that was mserted In 
that statute and has been proposed by Mr. Sensenbrenner and Mr. 
Hughes th~t no financial conditions shall be used to assure the 
safety ~f the community, whet,her anyb<?dy mear:s -yvhat that lan­
guage says. It is clear it .wasn t meant In 1~70, It I~ clear that a 
judge who wishes to detaIn someone today WIll say, If asked, I set 
that financial condition to assure the person's appearance. Sure I 
thought he was dangerous but also I thought he wo~ld not appe~r. 

As long as you have the money ba~l syst~m to de~aln pe?ple prIor 
to trial it is going to be charged WIth beIng unfaIr ~nd It may be 
charged by some with being; ineffectiye, but it certamly won't re­
quire reliance and a prev~ntIve detentIOn st~tute. 

If you were to switch, If you were to deCld~ that you wanted to 
abolish money bail, a positioI} to which .many lIberals. and conserva­
tives agree, but which I don t agree WIth, .then I thInk yO? wo~ld 
have to say that from there on '"here WIll only be nonfln~nclal 
methods of release and the c~urts wil~ be. authorized t<? de~aII the 
kinds of procedures that are Ir: the DIStl'lCt o~ C?lumbla bill, or I 
think preferably in the Amel'lcan Bar Assocla.tIOn sta?~ards on 
pretrial release which has a number of detentIOn prOVISIOns and 
very careful pr~cedures for validating detention. 

I think if you have those procedures, t~en you would l;ave a te~t 
of fair preventive detention. But I also thmk, as Ju~ge TJoflat test;t­
fied earlier, that you probably bring the sys~em to ItS k!lees; that It 
would be impossible to cond':lct all the hear~ngs and brmg forth all 
the evidence and comport WIth all the requll:emen~s of due proce~s 
and get anything close to the number of detamees m the system, I!l 
that kind 'of statute that you have today under the money baIl 
system. . If' l'k t So it is really a question in the end of b~lancmg. you 1 e 0 
detain everyone, you could repeal all the ball statute~. If you would 
like to maintain some kind of balance between pretrI~1 release and 
necessary detention, I am not persuade~ that there .IS any system 
better than the traditional one that relIed on sureties, on uncom­
pensated sureties, and that left in, prison those people who couldn't 
produce enough guarantee of theIr own appearance as to good be-
havior. 'th t 

Mr. KAS'l'ENMEIER. As I recall, Mr. Ruff's adVIce to us was. a 
he was using a balanced system, he did not want to t~rmmate 
money bail, because it has been, very usefu~, very often r~l~e~ upon, 
and that indeed all these deVIces gave hIm great fleXIbIlIty and 
gave the courts flexibility in responding to various defendants. 
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But le~ me go b~ck. to the questi?n I aske~ you. What has gone 
wrong wIth the DIstrIct of ColumbIa detentIOn program? That is, 
what has happened that convinced people that it was a bad 
system? Why is it so bad? -

I did not. hear ~n .your statement anything that would have 
shock~d us Into belIeVIng that the District of Columbia Committee, 
?f whICh we are not members, made a dreadful mistake in adopting It. 

Mr. FREED. I think the problem with the District of Columbia 
statute, the w,ay it has t~rned ~ut, is that it basically hasn't been 
used. It wasn t needed, It hasI?- t been used, there is po showing 
that the 15 or 30 people detaIned or 50 people detamed during 
those years would not have been detained under the money bail 
system . 

. It :vasn't a test ?f either principle that the witnesses before the 
DIstrIct of ColumbIa Committee contended for. It didn't prove that 
larg~-scale unnecessary detention would be brought about by a de­
tentIOn statute in an unfair way. It didn't prove that because it 
wasn't used for that purpose. And it didn't prove that detention au­
thority ~~plicit in non capital c~ses was needed, after 192 years of 
the J UdI?Iary Act, was needed In order to protect the safety of the 
commumty . 
. So it :v~s a political statute that they worked very hard to draft 
Its proVlS~o~S, they. dr~fted it quite fairly, all things considered. 
W~e~her It IS .c~ns~ItutIOnal or not, different people have different 
opmIOns. But It Isn t a real statute in the real world. 

T?e pr~blem with enacting it to the Federal system is that 
unlIke ~lalms of 70 percent crime ?n bail. rate for robbers, 30 per­
cent ~rIme on bail ra~es for narcotics addIcts, whatever, the crime 
on ball rates alleged In the Federal syste~ are in the 2-, 3-, 4-, 5-, 
o~ 6-percent range, and wh~t you are askmg for is a dramatically 
dIfferent met~od of proceedIng and a dramatic change in basic law 
WIth no showIng of any benefit to any interest from changing basic 
law. So that you never reach the constitutional question because 
you .haveI?-'t shown that there is a problem that the system isn't dealmg wIth. 

The pro?lem of some crime on bail exists and of some failure to 
appe~r e~Ists, but those are problems of prediction. There is no in­
dI?atIOn In ~ny study that I have seen that any judge predicted 
CrIme on ball of a defendant that he released, or predicted failure 
to appear by a defendant he released but felt compelled under the 
law, to. release those people. 

Until you h~ve a witI?-ess cO!Ding forward saying, I am compelled 
to do somethmg that IS . agau;1st the pu~lic interest by the bail 
system that w~ have had m thIS country SInce 1789, if you are per­
s~~ded that a Judge or a prosecutor can make a case for that propo­
sitIon,. then maybe you would be justified in changing the law. I do 
not thInk any such case can be made. 
. Mr. KASTENMEIER. I think you make the case that such a change 
IS not needed. You have said that very clearly. 
. Apart fr?m ~hat, do you have some very deep fear that preven­

tive det~ntIOn In future society would present from a civil liberties 
st~ndpomt or from a specter of who is detained and why, some­
thmg we ought to dread and go into? 
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Is there some fear of what the result would be if we didn't detain 
generally in the system? . 

Mr. FREED. Yes, I think it would be ,very u~wlse as a matter of 
policy. I think it is likely but no~ certam that It wo.uld. be held U?­
constitutional. I think Judge TJoflat rea~ly put hI~ fInger on It, 
when he said when you have a preventive detentIOI?- statut~ on 
grounds of future d~ng~r! not risk to witn~sses, not !Isk to flIght, 
not jeopardy to the JudIcIal process, but mlsc~~mduct .In the ~uture, 
then what you are doing is saying "I want t~,mCapa?Itate thIS d~n­
gerous person because he belongs in prison. That IS the functIOn 
of trial and sentence. . 

When you try to put it in the bail sys.tem you are sayIng we 
don't need a trial by jury and a sentencIng system such as ~as 
grown up in this country. We don't need that for people we thmk 
are bad, we can lock them up right on the firs~ d~y. 

I think that is wrong under the ConstItutIOI?-, unde! many 
amendments, I think it is wrong as a matter of polIcy. I thInk,. as I 
indicated earlier that that stigma that would be attached In a 
large volume system, if you were going to. see.k-if the thousands of 
people detained in the District of ColumbIa SInce 1970 had all been 
held under the preventive detention statute, you know you would 
have had statistics today of thousands of people o~t of maybe the 
20,000 or 30,000 detained, thousands who wer~ acqmtted or not con­
victed or got misdemeanor and got noncustodIal sentences. 

You would have all sorts of people talking about the number of 
people walking the streets today who have been labeled dan.gero,!s 
to the communities and t.hey can't protect themsel~es a~aI?S~ It. 
They got acquitted of the charges but tha~ label stl:ks, It IS Just 
like the Scarlet Letter. It seems to me that IS the baSIC reason why 
findings of dangerousness were never inserted in bail law and why 
it would be a dreadful mistake to begin inserting it today. 

Mr. KASTENMEIER. Of course it is not unthinkable that we label 
people even by statute. We have such a thing as a dangerous of-
fender' under the Organized Crime Control Act. .. . 

Mr. FREED. After conviction, exactly, and that IS. faIr. That IS 
when the system becomes entitled by a finding of gUIlt and a~ ~p­
plication by the prosecutor and a presentenc~ n~?.,ort and a decI:,IOn 
by a judge, months after arrest and after trIal. i.hey have d~clded 
that the crime of which the person has been convICted and the pat­
tern of conduct that has been shown demonstrates. that a~ a socle~y 
we should impose a long prison sentence to mcapacltate thIS 
person. .. fi P 

That is exactly what the trial and sentencmg system IS .or. re-
dictions at that stage are after the person has been convIcted by 
due process of law. The only question is, can you do it without a 
trial? h' 1 t 

Mr. KASTENMEIER. In other ways we do the same t mg c oser 0 

home. '1 t 'It th The Abscam cases where, whether gm t:y or no gUI y'. e 
system has designated certain pe~ple predlspose~ to commIt a 
crime when they may not have and Indeed may be Innocent of any-
thing. . 11 

Mr. FREED. But predisposition in the e~trap~ent cases ~s an a e-
gation, it is an element of proof, but the Jury eIther acqmts the de-
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fendant or convicts the defendant. The jury doesn't acquit the de­
fendant of a crime but convicts him of being predisposed. Predis­
posed is just an element of the proof going toward conviction. 

So sure, all of us are subject to being accused of anything every 
day. We need to protect ourselves if we are unjustly accused. The 
question is whether we want to authorize a tribunal to find us to 
be dangerous before we have our trial. 

Mr. KASTENMEIER. One thing that bothers Mr. Sawyer, and I 
share the concern, is the argument that-"Well, we certainly don't 
want preventive detention because we are already incarcerating 
these people, these people are detained, these dangerous people are 
detained." We are doing it under a fiction. 

We are doing it under the fiction of providing for high money 
bail or suggesting they might engage in flight, any number of ways 
we might revoke their bail. We can consider them mentally ill, 
that we deny them freedom, but we do that under a different 
system. Rather than speaking for the person so detained, you are 
speaking for the system which finds another reason for accomplish­
ing the same end. 

Should Mr. Sawyer and I indulge in the fiction or should we con­
front the fact that there is such a thing as a danger to the commu­
nity which we ought to recognize or not recognize? But it isn't com­
forting to us to say well, the system rationalizes it in other ways. It 
would seem, in a sense at least, some of them, to be fictions. 

Mr. FREED. I agree that today's system looks like it proceeds on a 
fiction. That is why I said at the outset that I tended to agree with 
the preceding witnesses that some form of amendment to express 
the concern of the Congress about danger to the community would 
be appropriate, but that the form of language-I could see if there 
were a statement of purpose in the act it would be something like 
to express the concern of Congress to prevent released persons 
from being a danger to the community. But in the substantive lan­
guage about procedure, I would talk about the purpose of bail being 
to assure appearance and good behavior in the meantime and to 
authorize courts to set conditions of release, to assure the appear­
ance of defendants and their good behavior in the meantime. 

I think that is precisely what this committee and the Senate did 
in title II of the Speedy Trial Act. You set up 10 pretrial service 
agencies for the purpose of reducing crime by persons released 
pending trial, and you authorized supervision and you asked for 
statistical reports on crime on bail. You addressed the question of 
the Gonduct of persons while released. You did it in title II of the 
Speedy Trial Act. 

I see no reason why you should not do that in the text of the Bail 
R.eform Act so that it is clear that both purposes that concern you, 
and that are considered by judges every day, are legitimate for the 
system to consider. 

So I support your desire to amend the statute to clear up that 
ambiguity. 

Mr. KASTENMEIER. In other words, do you think that it is desir­
able to amend the 1968 Bail Reform Act in that particular way? 

Mr. FREED. Yes. 
Mr. KASTENMEIER. As I understand it, largely in the sense recom­

mended by the preceding panel. 
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Mr. FREED. That is correct. 
I have used different language. I try to write out for myself a 

definition of the problem. It might go something like this: A person 
will be said to maintain good behavior if during the period of re­
lease he refrains from threatening potential witnesses, tampering 
with evidence interfering with the course of justice or committing 
any imprison~ble offense against a criminal law. 

That would be one of the purposes of the statute you could s~t 
release conditions for that purpose and you could revoke peop~e s 
bond for violating that condition. And you would not be labelmg 
anybody a danger to the community; you would be expressing your 
purpose. ." . . 

Mr. KASTENMEIER. One last questIOn. You IndICated that the bIll 
before us presents constitutional problems .. I think t~at was also 
said about the District of Columbia PreventIve DetentIOn Act, and 
yet we found out, at least as treated by United States v. Edwards., 
that those problems were not suffici~nt to render the act unco~stI­
tutional. Would you agree if these bIlls were able to follow Unlted 
States v. Edwards they would be minimally acceptable in constitu-
tional terms? 

Mr. FREED. No. I believe United States v. Edwards was wrongly 
decided' I think the history of bail was wrongly interpreted and de­
scribed.' I think the problems of surety, the basic dependence of ~he 
bail system on sureties, was overlooked by that court and I thInk 
they never reached the question of necessity, which is the one that 
I have been talking to your committee about today. 

I do not think you ever have to enact a statute like that. But I 
think that the statute in the District of Columbia presents very se­
rious constitutional questions for all the reasons that were raised 
by witnesses in the late sixties and early sev~ntie~, but f~r t?e 
most part those questions have never really arIsen m .the DIstrIct 
of Columbia because the statute has been used so sparIngly. So no 
question it has been administered very t~oughtfull~ and fairly, .b~t 
it hasn't been administered as a preventIve detentIOn system, It IS 
just a simple statute that is used once in a while an.d no one has 
explained on the public record to me why money ball wasn't ade­
quate for those cases. 

Mr. KASTENMEIER. I am glad I asked that of the right witness. 1 
am .tfraid if I asked Judge Tjoflat or Judge Harvey, they would not 
be able necessarily to state that the case was wrongly decided. 

Mr. FREED. That is the privilege of not being a judge. 
Mr. KASTENMEIER. In any event, this has been very illuminating 

and I want to express the gratitude of the committee for your ap­
pearance here today, Profess?r F.reed, and n?t only for your clear 
and succinct views about legIslatIOn concernIng the Issues, but for 
the history of bail reform in this country and even in prior times. 

That, for the record and for our own edification, is most helpful. 
Indeed, I only regret more members were not present to share 
today's hearing. . ,. 

In any event, with that we WIll conclude today s hearmgs and 
resume hearings on the subject when we return in September. 

[Whereupon, at 1:30 p.m., the subcommittee adjourned.] 
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BAIL REFORM ACT-1981-82 

WEDNESDAY, SEprrEMBER 16, 1981 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, 

AND THE ADMINISTRATION OF JUSTICE 
COMMITTEE ON THE JUDICIARY, 

Washington, D. C. 
The subcommittee met at 10:10 a.m., in room 2226, Rayburn 

House Office Building, Hon. Robert W. Kastenmeier (chairman of 
the subcommittee) presiding. 

Present: Representatives Kastenmeier, Railsback, and Sawyer. 
Staff present: Timothy Boggs, professional staff member, Joseph 

Wolfe, associate counsel, and Audrey Marcus, clerk. 
Mr. KASTENMEIER. The meeting will come to order. We hope to 

be joined by several other colleagues. The subcommittee is con­
vened today to continue hearings on legislation to amend the Bail 
Reform Act of 1966. Each of the bills pending before us seeks to 
include in the bail determination process a judgment regarding the 
dangerousness of the defendant. Each bill would permit the denial 
of release on bail of defendants who are determined to be danger­
ous. 

Present law does not permi't. such a judgment to enter into the 
bail determination. Historically, the sole function of bail has been 
to provide reasonable assurances of the appearance of the accused 
at his trial. Release on bail may be denied only if the court deter­
mines that detention of the presumedly innocent defendant is nec­
essary to assure trial appearance. 

The bills pending before us would give an added function to bail. 
For the first time in the Federal system, bail would be given a 
crime-preventing function. The bail-setting hearing would become· 
an opportunity for the prosecutor to ask for the immediate incar­
ceration of the defendant pending trial because of an expectation 
that he may commit future crime while released on bail. 

We have already heard a variety of views on this question. 
From Congressman Hughes, chairman of the Subcommittee on 

Crime, we heard of the need for a bill such as the one which he has 
proposed, H.R. 4264, which would establish a preventive detention 
procedure for use in Federal courts. 

From Charles Ruff, the U.S. attorney for the District of Colum­
bia, we heard of the use of the present District of Columbia preven­
tive detention program. This program, the only one in the country, 
has been used carefully and, according to Mr. Ruff, with some suc­
cess. Recently the Court of Appeals for the District of Columbia in 
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Edwards v. United States held this District of Columbia system to 
be constitutional. 

From the Judicial Conference of tHe United States, Judge Gerald 
Tjoflat testified that it was indeed appropriate to permit judges to 
consider the "dangerousness" of the defendant when setting bail, 
but that the sole function of }jail must remain to secure the appear­
ance of the defendant at. trial. He suggested that a dangerous de­
fendant may be less likely to appear at trial. He resisted the estab­
lishment of a preventive detention system, citing both constitution­
al and policy objections. 

Also rejecting preventive detention was Yale professor Daniel 
Freed, a noted scholar in the field. Professor Freed urged us to 
heed the historic function of bail, to consider whether there is not 
a constitutional objection to preventive detention, and to study the 
need for a Federal detention program. He suggested that, in fact, 
Federal bail determinations and pretrial services currently work 
quite well in securing the appearances of defendants at trials and 
in reducing crimes committed by Federal defendants who are pend­
ing trial. Professor Freed did not object to the inclusion of ((danger­
ousness" in the judges' bail determination, but agreed with Judge 
Tjoflat that the sole function of bail must remain to guarantee the 
appearance of the defendant at trial. 

Today we will continue to hear opinions on this difficult ques­
tion. Our colleague, Judiciary Committee Congressman Jim Sen­
senbrenner, author of H.R. 3006, will present his bill. And subse­
quently the American Bar Association's position will be presented 
by Prof. James George of the New York University Law School. 

Also I should note thi\t since our last hearing Mr. Sawyer, of the 
SUbcommittee, has introduced a bill on this topic, H.R. 4362. Final­
ly, it is of interest that both the administration and the Senate Ju­
diciary Committee are currently stUdying this matter. 

On August 17, the Attorney General's Task Force on Violent 
Crime made a recommendation to the President that the adminis­
tration support a preventive detention provision. I had hoped that 
we would be able to hear from the Department of Justice this 
week, but they are not yet ready to present the administration's 
position. We will hear from them when they are prepared. 

And Senators Kennedy and Thurmond have each introduced re­
lated bills, and Senate hearings are commencing this week. Clearly 
there is a growing interest in this legislation. 

Now, I would like to call on our colleague, Jim Sensenbrenner, 
who has taken leadership in this area, presenting the earliest bill 
in this session, H.R. 3006. Jim? 

TESTIMONY OF HON. JAMES F. SENSENBRENNER, JR., A U.S. 
REPRESENTATIVE FROM THE STATE OF WISCONSIN 

Mr. SENSENBRENNER. Thank you very much, Mr. Chairman and 
members of the subcommittee. It is my great pleasure to appear 
before you today as the subcommittee continues its deliberations on 
the crucial issue of amending the Bail Reform Act of 1966. 

It is my firm belief that after 15 years of operation, the Bail 
Reform Act contains serious and fundamental deficiencies which 
should be corrected without further delay. My strong concern in 
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this area prompted me to introduce H.R. 3006 at the beginning of 
this Congress. In May, I joined 11 other members of the Judiciary 
Committee, including Messrs. Sawyer and Butler, in a bipartisan 
call for correcting these deficiencies in the Pretrial Services Act of 
1981, which was reported by the full committee. It struck me as in­
congruous that our committee would choose to throw money at the 
problem of bail crime without addressing the fundamental underly­
ing issues. 

On July 31, 1981, I cosponsored H.R. 4362, the comprehensive 
Bail Reform Act of 1981, which was introduced by the gentleman 
from Michigan, Mr. Sawyer, and is also cosponsored by the ranking 
minority member of this subcommittee, Mr. Railsback, and the 
gentleman from Virginia, Mr. Butler. 

A substantially similar bill was introduced in the Senate on that 
same date by Judiciary Committee Chairman, Strom Thurmond 
and Senator Edward Kennedy. Two weeks after that bill was intro­
duced, the Attorney General's Task Force OIi Violent Crime recom­
mended legislation of this nature. I am encouraged to witness real 
movement on this important issue at last. 

Under section 3146 of title 18, a judicial officer is prohibited in 
non capital cases from considering whether or not a defendant will 
pose a danger to any other person or the community if he is re­
leased prior to trial. The only factor which he is entitled to consid­
er is the likelihood that the defendant will appear on his trial date. 
By contrast, under section 3148, the judicial officer may weigh both 
factors in capital cases. This bifurcated approach completely ig­
nores the fact that many of the crimes where the defendant poses 
the greatest danger to the community-drug trafficking in particu­
lar-are not capital crimes. Because of this nonsensical distinction, 
the Bail Reform Act, in practice, has fallen woefully short of 
achieving some of the goals that were espoused at the time of its 
passage. 

The legislative history clearly evidences an intent to reduce the 
misuse of money bail so that persons accused of crime would not 
remain incarcerated prior to trial merely because of inability to 
pay. Regrettably, because "danger to the community" is a prohibit­
ed factor under the act, another perversion of money bail has 
arisen. Many judges apparently set high bail amounts with danger 
in mind but publicly justify them on the basis of failure to appear 
at trial. 

Of course, no one can really blame a judge who resorts to this 
subterfuge when for instance there is every indication that the de­
fendant will rob a bank if released. Certainly, public faith in our 
judicial system is shattered when judges are forced to resort to 
such measures-and some have admitted that they do. 

My bill, H.R. 3006, is a modest proposal, incorporating some im­
perative changes in the act. First, it would amend section 3146 'of 
title 18 to permit the judicial officer to consider "danger to the 
community' as a factor in setting release conditions in a noncapi­
tal case. The judge would be authorized to consider, among other 
things, the type of offense involved, the weight of the evidence 
against the accused, and the defendant's past conduct, including 
any record of appearance-or nonappearance-at court proceed­
ings, and his conviction record. In keeping with the original spirit 
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behind the 1966 act, it would specifically prohibit the i~po~~t~~n of 
any financial condition of release to assure the safety of IndlVlQUals 
or the community. . 

Second, my bill permits revoc~tion of re~ease where there IS cle~r 
and convincing evidence found In a hearmg that a .d~fendant ~as 
violated a condition of release; or has threatened, InJl.!-re~, or m­
timidated a witness or juror. Revocation is also authon~ed. wher~, 
after a hearing the judicial officer finds clear and convm~mg eVI­
dence that a Federal or State judicial officer or grand Jury. has 
found probable cause to believe that the defendant has commItted 
a felony while on release. 

Third, the attorney for the Government is perm~tted to appeal 
release conditions. This parallels one recommendatIOn by the At-
torney General's Task Force on Violent Crime. . 

Fourth, provisions are included to safe~uard the comm~mty 
against a defendant's judge shopping to obtam release or modIfica-
tion of release conditions. . 

Finally, and again as recommended by ~he task force, H.R. ?906 
shifts the presumption in favor of r~leasmg d~fendants awaltm.g 
disposition of app~als. I~ would requ~re ?etentlOn unless there IS 
clear and convincmg eVldE.mce of a lIkelIhood that the defend~nt 
will appear at trial or wilJ not pose a danger, and the appeal raIses 
a substantial question of law or fact.. . . 

In addition to the basic changes mcluded m my bIll, H.R. 3006, 
H.R. 4362 includes several worthwhile .improveJ?ents: It mandates 
a pretrial detention hearing t.o inquire l,ntO possl~le flIght an? c~m­
munity safety in crimes of vIO~ence, crI!Iles punIshable by. lIfe Im­
prisonment or death, and certaI? nar~obcs of~enses. A hearIn~ may 
be initiated where there is serIOUS rIsk of flIght or. obstruc~IO~ of 
justice, or where the defendant has t'Yo or mor7 prIor ~On~I?tIOns 
of certain serious crimes. Before ordermg detentIOn, the JudlCial of­
ficer must find that no conditions of releas.e will assu~e appear~l!ce 
and community protection and that there IS substantIal probabIlIty 
that the defendant committed the charged offen~e. It ~ould a.Iso 
extend the presumption against release to the perIOd durmg whlCh 
the defendant is awaiting sentencing. . . 

Parenthetically, let me say that perhaps th:e most. publICIZe? 
crime that has existed or occurred allegedly thIS year IS an addI­
tional reason why a bill like H.R. 300? shoul.d be prompt~y e~acted 
into law. The alleged crime I'm referrmg to IS the assassmatIOn at­
tempt on the life of the President of the United States. 

Had the accused, Mr. Hinckley, lived in. the Washix;gton, D.C. 
area and since the crime he is accused of IS not a capItal offense 
sinc~' the President, of the United States did not. die a~ a resu~t of 
the crime Mr. Hinckley could not have been denIed ball. And smce 
he comes' from a wealthy family, it's obvious that they could have 
made the bail that the judicial officer would have imposed. 

Merely because Mr. Hinckley's residence was outside the Wash­
ington metropolitan area co~ld the j?dicia~ officer under the 
present law have him held WIthout ball, WhICh of course IS the 
case. 

So I think this is an added reason why the danger to the commu­
nity or a person within the community issue should be resolved 
such as proposed in H.R. 3006. 
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Mr. Chairman, I am hopeful that the subcommittee will seriously 
consider the bills which are before it and proceed to markup in the 
relatively near future. I will be glad to provide any assistance in 
this effort and concur with the hopes expressed by the gentleman 
from Michigan, Mr. Sawyer, upon introducing H.R. 4362, that we 
have a bill on the President's desk by the end of the session. 

I'll be happy to answer questions. 
Mr. KASTENMEIER. Thank you, Mr. Sensenbrenner. You might 

tell the committee, what is the difference between H.R. 3006 and 
H.R.4362? 

Mr. SENSENBRENNER. H.R. 3006 is a very narrow bill. H.R. 4362 is 
a little bit more encompassing. 

The provisions of H.R. 3006 include, first, that danger to the com­
munity or a person be one of the factors included in deciding 
whether an accused would be admitted to bail. 

Second, H.R. 3006 permits revocation of release where there is 
clear and convincing evidence found in a hearing that. the defend­
ant has violated a condition of release or has threatened, injured, 
or intimidated a witness or a juror. 

Third, the Government can repeal bail decisions and release con­
ditions. 

In my bill there are provisions included to prevent judge shop­
ping. 

Finally, as recommended by the task force, my bill shifts the pre­
sumption in favor of releasing defendants awaiting disposition of 
appeal, so there is presumption that the defendant would stay in 
jail awaiting his appeal unless there is clear and convincing evi­
dence of a likelihood that the defendant will appear at trial and 
that the appeal raises a substantial question of law or fact. 

So in the case of an appeal which might be determined to be 
frivolous by a judicial officer, the defendant would be incarcerated 
following sentencing during the time that his appeal was being de­
cided. 

Now H.R. 4362, as I understand it, is a SUbstantially broader bill. 
I am not intimately familiar with all of the provisions of H.R. 4362. 
I believe that Mr. Sawyer would be. 

But my bill is extremely narrow, and hits the roughest edges of 
the Bail Reform Act. 

Mr. KASTENMEIER. Which of the two bills at this point do you rec­
ommend to us? 

Mr. SENSENBRENNER. I would like to see the broader bill recom­
mended, but if there is not the support in the subcommittee, I be­
lieve H.R. 3006 contains the bare essentials of bail reform that 
should be speedily enacted. 

Mr. KASTENMEIER. Two witnesses, Judge Tjoflat and Professor 
Freed, when asked, both suggested the procedures required in your 
bill are so cumbersome and unworkable that Federal prosecutors 
would be reluctant to resort to them, simply for the purpose of 
having the defendant retained prior to trial. 

Prosecutor Ruff's testimony on this question tended to support 
this view, at least, by implication, since they rarely actually use it 
in the District of Columbia because the prosecutors do not want to 
layout their case that early for the purpose of merely availing 
themselves for the detention of the accused. 

, , ' 
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Can you comment on that? 
Mr. SENSENBRENNER. I would respond to that criticism in this 

way. If there is too much bureaucracy, of course the government 
would not use the procedures established in the bill. However, at 
the same time, I think there's a growing consensus that there are 
some pretty wide loopholes in the Bail Reform Act of 1966 that do 
need plugging. My concern was that there be sufficient protections 
contained in the law for defendants to avail themselves so there 
would be no question that an amendment to the Bail Reform Act 
would be found constitutional, since obviously any amendment will 
be litigated. 

Mr. KASTENMEIER. What response, if any, do you have to consti­
tutional objections to any of these preventive detention programs? 
Do you think there are consti tu tional issues raised by this? 

Mr. SENSENBRENNER. There certainly is a constitutional issue, 
but I would point out that H.R. 3006 is not a preventive detention 
bill, as has it has been defined by most of the people who have dis­
cussed this issue. 

It is certainly substantially narrower than the Sawyer version or 
the Thurmond-Kennedy version relative to incarcerating defend­
an ts prior to trial. 

Mr. KASTENMEIER. Another question which has been raised by 
those with reservations about the bill is the need for the bill. One 
can argue that the District of Columbia may be different from the 
rest of the Federal system, insofar as we're not talking about local 
jurisdictions, and that the frequency of violent crimes, for example, 
in the Federal system for purposes of the application of Federal 
law are not that great and that the Administrative Office of the 
U.S. Courts has testified crime on Federal bail is actually decreas­
ing, et cetera. 

So what I'm asking you, Jim, is, what do you see as the justifica­
ti.on in terms of need in the Federal system as opposed to State and 
local law? 

Mr. SENSENBRENNER. I think one should consider the nature of 
the offense on which the accused is facing charges. I probably think 
the best example of that is the Hinckley case. 

As I mentioned in my prepared testimony, had Hinckley resided 
in the Washington metropolitan area and since he is not accused of 
a capital offense, he could not have been denied bail under the law 
as it exists. He could have been released on the bail that his family 
would have provided him. If he wished to continue stalking the 
President of the United States or anyone else during the period 
that he was out on bail, he could have done so. 

Again, I think, one must look at these issues on a case-by-case 
basis. And while the Hinckley case is probably the most glaring ex­
ample, due to the nature of the offense, I do think that that is a 
decision that should be left, first, to the prosecutor in deciding 
what type of bail or denial of bail to ask for and, second, to the 
magistrate or the judge who sets the bail. 

Mr. KASTENMEIER, Could not Mr. Hinckley have been detained under 
the D.C. Code for D.C. violations as a dangerous person, since that 
also would apply to the more serious Federal crime with which he 
was charged-but also concurrent violations of the D.C. Code under 
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the Preventive Detention Act of the District of Columbia? That de­
termination might have been made. 

Mr. SENSENBRENNER. That is true. However, had the ass.assin~­
tion attempt on the President's life occurred across the river m 
Virginia, then the D.C. Preventive Detention Act would not have 
applied. I think the prosecutors would have had to g~ ba.ck to 
square one, which was the case at the time of the assassmatIOn of 
President Kennedy when merely State ~harges w~re proffered 
against Lee Harvey Oswald, and he never. dId get to trIal.. 

I believe as a result of what happened In Dallas followmg the as­
sassination of President Kennedy, the Congress was move~ to .es­
tablish a Federal crime on assassination or attempted assaSSInatIOn 
of the President. 

Mr. KASTENMEIER. Well, serious as it was, there presumably are 
other compelling reasons, to be advanced for this new. test of dan­
gerousness. That is on the Hinckley case, I would thmk, because 
these cases that come up once-and hopefully not more often ~ha~ 
once in a 5-year or 10-year span-may not alone be enough to JustI­
fy changing the standards. 

Mr. SENSENBRENNER. I would just point out, Mr. Chairman, as. I 
was driving into work yesterday, there was a story on the. radIO 
news program that indicated that a defend~nt 'Yho was on trial for 
drug trafficking in the District of ColumbIa dId not appear. after 
the noon recess of the trial because he was apprehended whIle at­
tempting to sell drugs to an undercover police o~ficer, while the 
jurors and the court and the attorneys were out eatu:g lunch. 

Many of the serious cases that are prosecuted In the Federal 
court system-and I'm not sure whether this one was in the Feder­
al court system or the D.C. court system-do involve drug traffic. I 
would submit t.hat drug trafficking is just as much a danger to the 
community as the so-called crimes of violence-m~lrd~rs, rapes, 
muggings, and t~e like, a~ well as attempt.ed assassmatIOn of the 
President. The kmd of optIOn, as proposed m H.R. 3006, should be 
available in the multitude of drug trafficking cases that do come 
before the Federal courts, that are being prosecuted as Federal of­
fenses. 

Mr. KASTENMEIER. The last question I have is, what would be the 
cost of the program established by ~our bill? . 

Mr SENSENBRENNER. I have no Idea. Agam, the answer to your 
question would depend upon the manner in which pros~cu.t~rs 
would attempt to utilize the new.law and how }=lgre~~ble JudICIal 
officers who do set bail would be WIth prosecutors deCISIOns. 

It would be very hard to make any kind of educated guesstimate, 
although I'm sure the Congressional Budget Office would be happy 
to do so at the proper time, because that's their job. 

Mr. KASTENMEIER. We will obviously eventually avail ourselves 
of that, although in consideratio~ of any bill of this S~l't, we like. to 
have at least a general notion of what the costs are m connectIOn 
with it. That is also our job. 

I yield to the gentleman from Illinois. 
Mr. RAILSBACK. Thank you, Mr. Chairman. 
I think I just want to thank ,vou for your, I think, very fine state­

ment. I personally agree with many of the remarks i~ your st~te­
ment. I think it is significant that the Task Force on VIOlent Crime 
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did include a recommendation very similar to the bills that you are 
supporting. 

Perhaps, Mr. Chairman, we will be able to get Gov. Jim Thomp-
son or the former Attorney General, Griffin Bell, to come and lend 
their support to what they're doing. 

Mr. KASTENMEIER. If my friend from Illinois will yield, we have 
attempted to do that. The administration's position is, they are not 
yet ready to present the administration position and prefer that we 
not separately invite the task force. I'm sure the administration 
would wish to speak for itself and presumably does not want the 
panel to speak for the administration or be misunderstood in that 
connection. 

So thus far, we have been agreeable to waiting for the adminis-
tration to get its act together to make a presentation. I hope that 
will be in a matter of a week or two. 

Mr. RAILSBACK. Good. I want to thank my good friend again for 
his very fine statement. 

Mr. KASTENMEIER. The gentleman from Michigan, author of H.R. 
4362? 

Mr. SAWYER. Yes. First, I would like to thank the gentleman 
from Wisconsin for giving his time to come here and also to ac­
knowledge that he was the first off the block, in effect, in this Con­
gress anyway, to attempt to get something done about the problem. 

We had attempted to get it considered along with the Pretrial 
Services Act. We were so successful in persuading the Rules Com­
mittee that it ought to be done that they denied a rule on the 
whole bill. So we overaccomplished. [Laughter.] 

There is an area-and, of course, I've often thought of the Hinck­
ley situation myself. He is one of the people I would be most leery 
about releasing if I were a judge charged with making the decision. 

But actually it's burglary and narcotics which are the two almost 
chronic groups of offenders out on bail. Burglars usually go out and 
earn their legal fee by conducting more burglaries while they're 
out on bail-or at least very, very often. And a recent study by the 
Administrator of the U.S. Courts shows that 31 percent of those 
who fail to show are narcotics violators, and some 53 or 50~plus per­
cent of those who have totally jumped bail and are still at large are 
narcotics violators. They eventually, apparently, do-or a large 
number do what the gentleman has referred to having heard on 
the radio. 

I notice that Charlie Bennett of Florida, who is very concerned 
about this narcotics thing, having had a son who came to ill in con­
nection with it, has introduced a bill in effect authorizing a denial 
of bail to large narcotics dealers because there are such tremen­
dous amounts of money involved that they have apparently taken 
to just sort of treating it as a little overhead when they're doing 
business, posting huge amounts of bail and jumping. The last I saw, 
it was something approaching 400 of them-fugitives now at large. 
It has jumped up to hundreds of thousands of dollars in bail. 

It just seems to me that what we have done-and as I read the 
history of the Bail Reform Act-it really has not been decided to 
foreclose the question of dangerousness to the community. It was 
really left as a controversial thing to be considered separately and 
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later and then never was. That's as I read the history of it. That's 
kind of what happened. 

And actually many of the judges who testified indicate that in 
practicality.they do take this into consideration. But they put it on 
another baSIS, so that they don't run afoul of that restriction. 

It seems to me, we have forced duplicity on the judges that 
shouldn't be forced. It seems to me, it's a perfectly legitimate con­
sideration, and I think it's time we addressed it. 

Again, I want to credit the gentleman from Wisconsin for his 
time and effort in pursuing this worthwhile goal. If we can accom­
p~i~h it, ~ith what~ver bills, we. can accomplish in substance, 
gIVIng the Judges a rIght to take thIS into consideration. 

Mr. SENSENB~E~NER. In response to the nice comments the gen­
tleman from MIchIgan has made, presently the dividing line is the 
difference between capital and noncapital offenses. It seems to me 
that that dividing line, while perhaps a justifiable dividing line in 
1966 before all th,~ Supreme Court cases on the constitutionality of 
the death penalty came down, is no longer a valid dividing line 
today. And there are a lot of noncapital offenses under our present 
Criminal Code, that defendants are just as dangerous to the com­
munity as they would be under capital offenses in the 1966 style. 

Mr. SAWYER. I agree. I also get constantly puzzled by the use of 
this term, "capital offenses," because I come from the State of 
Michigan which never had a death penalty. And a capital offense 
~nde~ the laws of .Michigar:, is any offense which would carry life 
~mprIsonment, WhICh also Includes armed robbery, incidentally. It 
IS an exception to the Y m;th 9riminal Act, ~here you can expunge 
your reco~d under cer.tain. cll:cumstances-It excludes capital of­
fenses, whIch excludes In MIchIgan even armed robbery is excluded 
as a capital offense. 

So, having come f:-om that environment, it is always confusing to 
me when someone uses the term capital offense. Of course in 
many, many areas they are not capital offenses now because or'the 
Supreme Court decisions, and the State not having readjusted its 
laws to meet the criteria. And that is true of many Federal-actu­
ally, under the Federal laws, most of them have not been redone to 
meet those criteria. 

We have been th!ough tha~ on the Criminal Code problem, 
w~e~her by. no~ haVIng .rep,ut. In, the death penalty, we in effect 
elImInated It-In actualIty It Isn t there now because the statute 
didn't have it, and have not been redone to meet the criteria. 

So to all intents and purposes, this capital offense thing is a 
catch-22 thing as near as I can tell. 

Mr. KASTENMEIER. Will the gentleman vield? 
Mr. SAWYER. I yield back. . 
Mr. KASTENMEIER. Let me ask the gentleman from Wisconsin 

and .the gen~leman f~om Michi.gan-you said mandate pretrial de~ 
tentIOn hearl?g, I thInk referrI?g to H.~. 4362, th~ possible flight 
and comn~un~ty s;;tfety after CrImes of VIOlence, CrImes of punish­
ment by lIfe ImprISOnment or death, and certain narcotic offenses. 

I h~ven't read the text in th~t. connection. Is it explicit and dis­
crete In terms of what charges It Includes and does not include? 
. Mr. SENSENBRENNER. Mr. Chairman, that is not in my bill. That 
IS in the bill of the gentleman from Michigan, Mr. Sawyer. But my 
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bill is not a pretrial de~ention bill. It merely adds the factor of 
danger to the communIty for persons within the community 
among .the ,factors that a judicial officer can consider in making ~ 
determInatIOn on whether to deny bail to the accused. 

Mr. KASTENMEIER. H.R. 3146 as well as H.R. 3148? 
Mr. SENSENBRENNER. Yes. 

. Mr. ~ASTENMEIER. You don't actually list those crimes to which 
It applIes, but I think the other bill does. 

Mr. SENSENBRENNER. I think that's correct. 
M~. KASTE~MEI~R. All right. 
WIth that m mInd, let me say thank you. Since you are the origi­

nal author of H.R. 3006, may I ask how many cosponsors you have? 
Mr. SENSENBRENNER. We have nine cosponsors. . 
Mr. KASTENM~IER. We appreciate your appearance. I am not sure 

ho~ soon we. wIl~ hear from the administration 'when it gets to a 
pOInt of consId~rmg one of these measures. But we would like to 
consult you 8;gain as we proceed to a decision on this issue. 

We appreCIate your appearance with us. 
Mr. SENSENBRENNER. Thank you, Mr. Chairman. 
Mr. KASTENMEIER. Next, the Chair would like to call Prof B 

James G~orge, Jr., prof~ssor of law at the New York Law School' 
rep~esenhng the AmerIcan Bar Association, and also presently 
chaIrman o~ t~e ABA ~tanding Committee on Association Stand­
ar?s. for 9rlI~llnal J~shce. He is a past chairman of the ABA's 
crIm.m~l Ju.shce. s~chon. Throughout his teaching career, he has 
speCIalIzed In crImInal law and procedure. 

Prof~ssor George is accompani~d today by Mr. Richard P. Lynch 
staff dIrector of the ABA StandIng Committee on the As " t' ' 
Sta d d 

i.' C' . 1 J . SOCIa IOn 
n ar s lor rImma ushce. 

Pdrofessor G~orge and Mr. Lynch, we greet you both. Please pro­
cee as you WIsh. 

rrESTIMONY OF PROF. B. JAMES GEORGE, JR., PROFESSOR OF 
LAW, NEW YORK LAW SCHOOL; CHAIRMAN OF THE ABA 
STANDING COMMITTEE ON ASSOCIATION STANDARDS FOR 
CRIMINAL JUSTICE, ACCOMPANIED BY RICHARD P LYNCH 
STAFF DIRECTOR, ABA STANDING COMMITTEE ON' ASSOCI~ 
ATION STANDARDS FOR CRIMINAL JUSTICE 

:tY.Ir. GEORGE. 'Fhank you, Mr. Chairman. On behalf of the associ­
atIOn, ~ would lIke to express our appreciation for the privilege of 
appear~ng before this subcommittee. 

.1 b~lIeve y~u h.ave our formal written statement, and if I may I 
WIll SImply ~I~hlIght a few matters from it. ' , 
th The .a~soClatIOn has rather recently reconsidered this problem. In 

e OrIgInal 1968 standar:ds, the assumption was that the only pur­
~odsei.'0fdany f?rm of pretrIal ~elease was to insure the appearance of 
a elen ant m court as reqUIred. 
. H~hever, thdat ~o~ition was. substantially reconsidered in develop­
t~g e sec?n edIhon?f the ABA Standards. Our earlier assump-
I~n was VIewed as beIng too narrow. In our revision we deter­
m~n~d th~t dan~er ~o the community and efforts to obstruct the ad­
mInIstratIOn of. JustICe were legitimate factors in deciding whether 
or not a defendant should be free pending the termination of the 
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proceedings. And the revision recognizes that the likelihood of 
reappearance, while not unimportant, is simply one factor. 

The present ABA Standards incorporate three rather significant 
concepts which I believe do relate to the legislation under consider-
ation by this subcommittee . 

First, it is quite legitimate for the judicial system to take into ac" 
count danger 'to the community in deciding whether an individual 
should be put out under essentially unconditional release, or 
whether the individual should be out in the community subject to 
whatever conditions are appropriate to try to forestall danger to 
the community. 

Second, unmonitored conditions during pretrial release are likely 
not to be of maximum effectiveness. And therefore, we urge a pre­
trial service agency, however labeled in a jurisdiction, as a device 
to monitor those defendants who are put out on conditional release. 

The third point is that if an individual who has been conditional­
ly released commits another offense, or engages in activity which 
can find probable cause determination that the individual will en­
danger witnesses, obstruct justice or endanger .the safety of th~ 
community, then that person can be pulled back In under approprI­
ate procedures, and the matter of original release can be reconsid-
ered by the releasing court. 

And, if at that time it appears that there is no other way to safe-
guard the community than to detain that individual until the com­
pletion of a criminal proceeding, then a court should be allowed to 
take that action. 

We do differ from the pending proposals in that we would re-
quire a period of conditional release before there could be detention 
pending completion of the criminal trial. 

The association position rests upon a feeling that predictors of 
violent behavior are not adequately established, and that the mere 
fact that a person has a prior criminal record should not, in and of 
itself, be taken as a token or badge of dangerousness to the commu­
nity. Hence, the association feels that in balancing a claim to indi­
vidual liberty against the need of the community to be protected 
against dangerous activities, there should be an initial time period 
during which the community takes perhaps some risk, The risk is 
that the release conditions established by the court are not ade­
quate or that the supervision of those conditions is not adequate. 

Our standards therefore balance these two competing interests. 
We believe this is constitutional. 

We do suspect that the more one goes toward a denial of all pre-
trial release based upon past convictions and general predictors of 
dangerousness, the more vulnerable the system becomes under due 
process. 

The American Bar Association position rests essentially on Ger-
stein v. Pugh, which held that the fourth amendment, coupled with 
due process, does require an establishment of probable cause for 
any significant pretrial detention. 

And as the underlying scientific or objective basis for denying re-
lease becomes more uncertain, we think the constitutional prob­
lems become greater. But, if after conditioned release the individu­
al does not comport with the expectations of the system and does 
pose a danger to the safety of the community, then we are inclined 
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to believe that the further detention for prompt trial will be consti­
tutional. 

If there are any questions that I can try to answer, I will be de­
lighted to have that opportunity. 

Mr. KAS'l'ENMEIER. I compliment you, Professor George, on the 
brief, succinct and clear presentation of the position of the Ameri­
can Bar Association. 

May I inquire whether you speak for the American Bar Associ­
ation, or for the Standing Committee on Association Standards for 
Criminal Justice? 

Mr. GEORGE. Since the standards have been adopted by the 
House of Delegates, they reflect official ABA policy, and therefore I 
do represent the ABA and its views. 

Mr. KASTENMEIER. I understand your position that you would 
generally entertain the notion of detention only after the defend­
ant has failed in some way while released on bail. 

Are there any situations in which pretrial detention following 
arrest would be appropriate? 

Mr. GEORGE. That is without an initial period of release? 
Well, the position of the association is at the present time, no. 

That the association--
Mr. KASTENMEIER. Capital crimes? 
Mr. GEORGE. It would not matter, capital or noncapital. The posi­

tion of the association is that there should be 110 arbitrary distinc­
tion based on that, and our standards are aimed at all State and 
Federal crimes. And hence, the basic claim to the presumption that 
people should be on the street pending completion of proceedings 
applies across the board. ' 

But then we bring in these other dimensions of protection of the 
community based on the individual case, and not based on a catego­
ry of defendants or of crimes. 

Mr. KASTENMEIER. So present law permits it in capital cases? 
Mr. GEORGE. Yes, we are aware of that. 
Mr. KASTENMEIER. I'm just exploring your position on that. 
You are not seeking a change? 
Mr. GEORGE. No, I'm simply expressing that the ABA's preferred 

policy would not turn on the category of the particular offense. 
IVIr. KASTENMEIER. In other words, you would recommend a 

change which would permit-which would require release on bail, 
and if the defendant failed, then permit incarceration. And you 
would not distinguish between capital and noncapital offenses? 

Mr. GEORGE. We do not. 
Mr. KASTENMEIER. I think that is consistent with what Mr. 

Sawyer and others have suggested, that capital and noncapital of­
fenses--

Mr. GEORGE. We make no such distinction. However, under our 
standards we provide for a preliminary inquiry about releasability 
in all felony cases. 

I think the deliberations of the Standing Committee which led to 
the proposals before the House of Delegates suggested that, for ex­
ample, there might be some people charged with murder, who 
would be unlikely to commit harmful acts again. 

And to say that no person in the group charged with first degree 
murder should ever have the opportunity for preconditioned re-
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lease, seemed to us draconian. Therefore, we would prefer t? allow 
the same judgments to be made in murder cases that mIght be 
made in robbery cases or rape cases. 

Mr. KASTENMEIER'. Of course, we are talking about the federal 
system. . 

Do you have statistical data to suppor.t a I?otIOn ~hat we I;ave a 
change in the law? Is there an increase In CrIme whIle on ball that 
you can point to, which suggests the need f~n~ such a ch.a~ge? . 

Mr. GEORGE. The association has engaged In no empIrical studIes 
to provide new data. 

Mr. KASTENMEIER. Could you review for. us, Pr?fesso:r 9-eorge, 
what constitutional issues might relate to thIS questlOn stIll In 1981 
which we ought to consider? For example, let me-as I r~call the 
testimony, there is at least one which changes a presumpt~on from 
the prosecution or court to the defendant, to. the ac~used, In terms 
of whether or not entitlement to release IS possIble. Does that 
change of presumption raise s~me questiops? . .. . L 

Mr. GEORGE. I think there IS enough In the JudICIal statemenLs 
over the years to suggest that the f~ct of c?nv~ction changes the 
assumptions. Therefore, it probably IS constItutIOnal to pl~ce the 
burden on the defendant who has lodged an appeal. to satIsf:y the 
court that he or she will not endanger the communIty or WIll not 
decamp during the appeal period. . 

In the association standards, we do not go qUIte that far. rr:he 
general tenor would be th~t if the G?vernment or prosecutIOn 
wishes to object to the pretrIal release, It ought .to I?ake th~ case, 
but it's not as firmly and directly stated a~ t?e bIlls In ques~IOn do. 

When it comes to the matter of pre convICtIOn release, I thInk the 
more that a presumption of detainability is used, the more vul?er­
able it may become. If one works from the analogy of presump~IOn.s 
cases like County Court v. Allen and Montana v. Sandstro'!2, IndI­
cate that the less empirical data to support that assumptIOn, the 
more vulnerable that presumption becomes. 

I'm not sure that one could generalize and say that most defend­
ants released pending completion of criminal proceedings prove, by 
their actions, to be dangerous. If it were assumed that persons 
charO'ed with dealing in larger amounts of controlled substances 
would continue to deal, this selective presumption might be sup­
portable by pragmatic data. But simply to say that, across the 
board, more released defendants are likely to commit crimes pend­
ing adjudication than are not, I think that's a vulnerable assump-
tion. . h 

Also I would flag for possible consideration the assumptIOn t ~t 
people having certain characteristics are more likely t? commIt 
crimes than others. The Supreme Court hasn t passed dIrectly on 
that. I would, however, suggest that it might be usef~l to look .at 
Reid v. Georgia in 448 U.S. 438. That case had to do ;VIth ~ profIle 
used by DEA officials at airports to try to screen out IncomI~g pas­
sengers, to arrest incoming passengers to find whether, In~eed, 
they were trafficking in controlled su~stances. In Reed, tJ:1e offICers 
were right but the Supreme Court sald there was no baSIS for that 
profile ev~n to create probable cause to arrest. It's an analogy 
only, but nevertheless, I t.hink it suggests that there is ~~me .vul­
nerability in any legislative system that assumes all CitIzens or 
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most citizens with certain characteristics are likely to engage In 
certain kinds of unlawful conduct. 

Mr. KASTENMEIER. Congress, as I recall, did that in the Orga­
nized Crime Control Act or-I've forgotten-where they denomi­
nated what they called "dangerous offenders," if you will remem­
ber. 

Mr. GEORGE. Yes. 
Mr. KASTENMEIER. Using tests of prior convictions. 
1\1r. GEORGE. But that followed an adjudication, did it not, by a 

jury? 
Mr. KAS'l'ENMEIER. Yes. 
Mr. GEORGE. And at that point, I think constitutional concerns 

are much more nearly satisfied than they would be in a pretrial, in 
a sense ad hoc determination. It's not ex parte, but even so it's not 
fully litigated on the matter of guilt or innocence. 

Mr. KASTENMEIER. Do you see any other constitutional issues 
that you are required to look at or that we might look at in connec­
tion with the changes we're contemplating to the law? 

Mr. GEORGE. To the extent that we're discussing the relationship 
between the penalty for violation of preconviction release and the 
crimes charged might be recognized, I think that's compatible with 
the ABA sentencing, alternatives and procedures standard. 

I'm not sure whether there are any other matters that could sur­
face through the Attorney General's task force, if that ultimately is 
presented. But my first impression in scanning the task force rec­
ommendations is that they do not create significant constitutional 
problems. 

Mr. KASTENMEIF.R. As I recall, you indicated that the vulnerabil­
ity of the accused to incarceration occurring after release would be 
those defendants charged with felonies? 

Mr. GEORGE. No, not in form. We at least have the abstract possi­
bility that some serious misdemeanors might pose a danger to the 
community. It depends on the character of the misdemeanor and 
the characteristics of other activities that this kind of misdemean­
ant might engage in. It's setting the conditions, in other words. We 
could have conditioned release for misdemeanors, as much as we 
could for a felonies, even though in the real world it's not likely to 
happen too often. 

Mr. KASTEN MEIER. At the outset, you indicated that you have 
gone the other direction, but let me ask you, did the ABA consider 
limiting the option of pretrial detention to defendants charged with 
particular offenses, violent capital offenses, vioJent crimes, narcotic 
offenses? Was that debated or discussed? 

Mr. GEORGE. In the committee and with the reporter's memoran­
dum these matters were considered. When the draft standards 
went to the ABA House of Delegates, however, were free of any 
such distinctions, in part because the associ.ation was asked to 
adopt policies that could extend to all State jurisdictions, as well as 
all Federal jurisdictions. Therefore we tried to shy away from 
formal distinctions that might be meaningful in some jurisdictions 
but not in others. And there was approval by the house of dele­
gates of the policies recommended. So one can't say whether there 
was a debate or not. But the issues have been canvassed in the 
black letter language with supporting commentary. Commentary is 
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not formal ABA policy, but nevertheless it is a background against 
which policy decisions are made in the house. 

Mr. KASTENMEIER. Professor George, what is 'your answer. to t?8 
preceding witness, Mr. Sen~enbre?-n~r? who, lIke 9thers WII.I CIte 
the Hinckley case as suggestIng a lIabIlIty to cope wIth that kInd of 
case? 

In your formulation, he would not be incarcerated. He would 
have had to commit some form of second offense. 

Mr. GEORGE. Yes, that's true. Now various condition~, l?e~haps 
quite onerous conditions, could properly be placed on a~ mdrv:I~u~l, 
if there were any thought that he or she mIght engage In actIVItIes 
dangerous to the com~uni~y; howev~r, i~ wo~ld requ~re ~ personal, 
subjective ad hoc shOWIng In a pr.etpal Inq~ury that I!l lIght of the 
individual's background and actIVItIes thIS ~erson IS d~nger9us. 
And if this person is not dangerous, and pretrIal release IS de~lled, 
it's because there is an assumption that all persons charged .wIth. a 
particular crime are so dangerous that they have to be retaIned m 
custody. Although generally we say pretial c;iminal ?efen?ants 
should not suffer the stigma, inconver:Ience, ana hardshIp o~ In.car­
ceration this arbitrary group is denIed freedom because It IS a 
group. . h" 

This could raise, depending OJ?- the attItude of t e ~evIewmg 
court in essence an equal protectIOn problem, I should thmk. T~at 
is an' improper 'legislative classification, tre~ting ~pp~rent~y lIke 
people unalike, but without an observed ratlOnal JustIficatIOn for 
that discrimination and application. 

Mr. KASTENMEIER. What is your reaction to-I may not charac­
terize it quite accurately, but the testi~ony .o,f some of ~he Federal 
judges who say, yes, indeed, they do thmk I~ s approp~Iate for t~e 
courts on occasion to expand on the use of mcarceratIOn to aVOId 
flight by really having subjectively in back of th~ir . mind the .dan­
gel'S to the community and so as a matter of fIctIOn, sometImes 
they say, "Well, we'll incarcerate .t~is in~ividual, deJ?-y him bail" 
for whatever, for purposes of aVOIdmg flIght whe~, ~n ~a9t, the:y 
don't like the crime, and they wonder whether thIS IndIvIdual IS 
dangerous. 

But the same judges recomme!ld to us, l~t the la'Y ~lone. Let 
them apply it in that elastic fashIOn that whIle, true, It myolv~s a 
fiction, to wit, the individual is being denied freedom to aVOId flIght 
and, in fact, it is the other purpose. 

What is your response to that? 
Mr. GEORGE. The clear preference embodied in the ~BA stand­

ards is that there should not be hypocrisy, or the devIOus use of 
apparently lawful alternatives, in ~rde\ to achieve, an end that, 
indeed is desirable but nonetheless IS shll characterIzed as unlaw­
ful. As'long as one' works on the assumption tl~at the only purpose 
of pretrial release is to bring defendants back mto court, then any 
other consideration should be outlawed. The drafters of the ABA 
standards knew that under the traditional use ot: surety ~on~s or 
money bail courts were setting amount,s that In cOJ?-stItutIOnal 
terms were viewed as reasonable, but WhICh as a practICal matter 
simply would not be feasible for most defendants, . 

Therefore the traditional bail system was being mampulated to 
create the illusion of safety. The price for this was that many 
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people who were not truly dangerous to the community were being 
held in custody because they wer:e poor, whereas some quite dan­
gerous people were not bothered by the high money bail amount. 
As the Representative's description of some of these drug dealing 
cases would illustrate, it becomes the cost of doing business. 

The position of the association is that, for example, compensated 
sureties should not be part of the system. The reason is that we 
want to keep people under control. It is a fiction that a surety 
bonding company is going to be exercising control over the conduct 
of the persons on release. That has always been a fiction: Why 
maintain the fiction? The ABA takes the position that money bail 
from an individual or a noncompensated surety should not be used 
routinely, but only when it is determined that it achieves a specific 
purpose in the individual case. In other words, nothing short of re­
lease should be invoked, unless there is a purpose for invoking it. 

I think I would have to say that a suggestion to leave the classic 
system alone and to let judges with their good will and excellent 
motives manipulate it to achieve safety for the community, is not 
what the ABA wishes to encourage. 

Mr. KASTENMEIER. Thank you, Professor George. 
The gcln tleman from Michigan? 
Mr . SAWYER. Do I understand that you feel there should be a 

conditional release, kind of no matter what, except the unlikeli­
hood of appearance, until there has been some further act that 
would justify detention without bail? 

Mr. GEORGE. Or a course of conduct which poses that danger. We 
do not suggest that revocation of release should always have to 
turn on a new criminal act. Predelinquent behavior might do it. 
But yes, it is the association's position that every person should 
have at least a period of preadjudication release. 

Mr. SAWYER. What about-getting down to a case-not IIinckley, 
but how about Speck, the guy that murdered those eight nurses in 
Chicago. Assume there was no likelihood or particular likelihood 
that he would not appear. Are you in favor of some kind of condi­
tional release for that kind of guy? 

IY.lr. GEORGE. The position of the ABA standards is yes. 
Mr. SAWYER. I can tell you as a member of the ABA, I would 

have to take exception, and you would do the same, with Manson 
and people like that. 

Mr. GEORGE. Again, as a matter of the stated position, that would 
be a possibility. 

Mr. KASTENMEIER. Would the gentleman yield. I know I took a 
long time, and he's hardly taken any at all. 

Mr. SAWYER. Sure. 
Mr. KASTENMEIER. Some of these cases involve the extra question 

of mental capacity of the defendant, whether or not the individual 
is in such a state that for his own benefit or society's he ought to 
be released, not in terms of crime comn:itted hut in terms of the 
mental health of the individual, whether the individual is insane 
or not, even though they are openly processed in the criminal jus­
tice system. You'd almost have to examine that role of society, of 
the trappings of the community or the Government, as well as the 
merely criminal justice system, it would seem to me. 
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I think in the Speck case or the Manson case, we're talking about 
people who-while they may ultimately be incarcerated and be re­
sponsible for their actions-it would seem in the short term that 
they would be given a psychiatric examination, be reasonably re­
tained for those purposes. 

Mr. GEORGE. Our committee is working on the drafting of stand­
ards relating to mentally ill persons in the criminal justice system, 
and very likely there would be the possibility of diagnostic or civil 
commitment, of a person who is determined to be dangerous, and it 
might be relatively summary in nature. 

I suppose I should return to Representative Sawyer's question to 
say that, in effect, anyone in any system can set up a few extreme 
instances which test the system. We can, for example, talk about 
freedom of religious practice and the acceptance of sects that most 
of us would view as aberrant. Most of the time we say as a starting 
premise that these groups have to be allowed freedom of expres­
sion. But, if a People's Church or a James Jones situation should 
arise within the United States, that obviously calls into some ques­
tion our assumptions. The assassination of President Kennedy 
called many of our assumptions into deepest question, and if 
Oswald had not been killed, I am sure the system would have had 
serious stresses. 

Nevertheless, the association did not find a way of screening out 
the Manson and Speck kind of cases, without exposing other per­
sons who are really not that dangerous to the possibility of precon­
viction detention. It's a policy judgment. I speak only for the ABA 
as its policies now stand, and this is offered solely for whatever use 
the committee might wish to make of it. 

Mr. SAWYER. This represents-they were ready to come off their 
earlier position, the ABA. 

Mr. GEORGE. Yes, sir, that's very true. 
Mr. SAWYER. Hopefully, they will continue to progress in their 

approaches to the problem. I agree with you on the run of the mine 
murder cases. I say run of the mine, I guess no murder case can 
appropriately be called run of the mine, But the kind of a case 
where a triangle affair, the husband shoots the wife or the wifo 
shoots the husband or something else--

Mr. GEORGE. The cases do differ. 
Mr. SAWYER. Yes. But in many of those kinds of cases, obviously 

the individual is not dangerous. There is no real reason for pretrial 
detention. Although I might say that in my State of Michigan, 
people are never released if they are charged with first-degree 
murder, and it makes no difference whether the case is one that 
you think ought to call for it or not. 

It is just tradition pattern in the State courts there, that a first­
degree murder charge is not bailable. And they hang their hat on 
that rather peculiar constitutional provision in the State that 
many States have, I have found out, that says something to the 
effect that bail is denied when cases of murder or treason-when 
proof is evident, or the presumption is great-something crazy like 
that. 

But nevertheless, they hang their hat on it. 
But, it seems to me you know, sitting as a judge, if someone 

were, that they could make a determination quite easily within 
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the, as I say in the run of the mine cases if you will, that this is 
not danger to the community, and under circumstances to assure 
appearance. 

It seems to me you have got to give the presiding judge some au­
thority in a case like Speck or Manson, to make a determination 
not based on some theory that he won't appear, but that this guy is 
dangerous and we are not going to have to wait until he kills some. 
bo~y else to satisfy us that he ought to be kept incarcerated. 

It seems to me that that's what we are concerned about. This so­
called preventive detention law in the District is a very unattrac­
tive law from a prosecutorial point of view. And I have been a pros­
ecutor, and I have also been a trial lawyer on the other side of the 
fence. 

But, you have to layout almost your whole case if the defendant 
wants you to, if they want to take advantage of the various provi­
sions of that law. 

So, as I recall it, it's only been used like 10 or 15 times, or some­
thing like that, over its 10-year history. And maybe that's as it 
should be. Those cases where the prosecutor is that concerned 
about this person getting out that he is willing to do that, it is sort 
of a self-imposed restriction. 

But,. it just. seell}s to me that to leave nothing but hypocrisy in 
effect m. the Judge s hands. He has got to have some authority in 
my view, to make the determination pretrial, preconviction that 
th~s pers?n poses ~ dan~er to the co.mmun~ty and ought to be de­
taIned wIthout lettIng hIm go to see If he kIlls somebody else while 
you consider detaining him. 

Mr. GEORGE. Establishing criteria would be a major legislative 
role. I simply can assure you in your capacity as an ABA member 
that as the legislative and judicial process evolves, that the stand~ 
ing committee is constantly monitoring the standards and if it 
seems appropriate in light of developments, we propose a black 
letter change to the house of delegates-and that is one of the as­
signed functions of the committee-it is not unlikely that in some 
future year or meeting of the house of delegates reconsideration of 
this matter might be requested. 

Mr. SAWYER. I have here a letter, a "Dear Colleague" letter as 
yve call th~m! sent out by Charlie Bennett, Congressman from Flor­
Ida. CharlIe IS very concerned j (a) because he is from Florida' but 
(b) because he had a kind of family tragedy in the past with the 
narcotics traffic. And he is soliciting support of a bill that he has 
apparently just introduced. I haven't seen the bill. The letter is 
only dated September 9. 

But, he wants the ability to deny bail on big-time-as he uses the 
terminology-you might technically want to define that but-big­
time drug smugglers, which he is concerned about, bec~use of the 
fact that there is now developing a pattern of their jumping these 
very large amounts of bail. They have been setting bail up in the 
$20-odd millions down in Florida, some of them, and they jump bail 
wi~h a million dollars, treating it more or less as an expense of 
domg business. 

I guess they estimate that it is now a $64 or $65 billion business 
nati?nally! the bitS:gest business i~ the State of Florida, including 
tOllrISm, cItrus frUlts and everythmg else estimated at some $5 bil-
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lion, something of that order. You know, what the heck is a million 
dollars here and there. 

Do you feel that if a bill like that, along that line, but was draft­
ed to meet reasonably legal criteria as to defining what you are 
talking about in size and scope, is it your opInion that that would 
be constitutional? That you can constitutionally do that? 

Mr. GEORGE. If the Congress should deny absolutely a right to 
preconviction release to people charged with violating a certain 
provision of the Controlled Substances Act, it would probably be a 
fifth amendment question incorporating equal protection issues. In 
other words, is there an adequate factual data base to say that an 
overwhelming percentage of the persons charged with violating a 
particular section of the Controlled Substances Act will skip and 
will not appear? 

And, I think it might be vulnerable on that basis. 
Now, to the extent that conditioned release can allow the elabo­

ration of whatever conditions are likely to keep the persons in the 
jurisdiction, that would be proper. 

Also, to the extent that these people are aliens, I take it that 
there are administrative processes that could be used to detain 
them pending deportation proceedings. And the Supreme Court--

Mr. SAWYER. Apparently the Administrative Officer of the U.S. 
Courts did a study in ten demonstration districts under this Experi­
mental Pretrial Services Act. Thirty-one percent of the defendants 
that failed to appear in the last five years, were charged with nar­
cotic offenses, and 53 percent of those still at large were charged 
with narcotic offenses. Presumed now that those are large narcotic 
offenses. 

Would those kind of statistics, do you think, support the categori­
zation of large narcotic dealers as not being subject to money bail? 

Mr. GEORGE. Might I ask whether those figures are elaborated to 
show how many of those people were U.S. citizens, and how many 
of them were aliens? 

Mr. SAWYER. I don't know. 
Mr. GEORGE. It seems to me that might be germane to the in­

quiry. Because to say that 30 percent, 40 percent, 50 percent of the 
class of offenders are likely to flee and to say on that basis that 
there should be a denial to all in the category, raises a question 
ai:>out the point at which the statistical probability become suffi­
cient to deny, under Gerstein v. Pugh concepts, all released people 
because they are in that class? 

And I ask about the citizens versus aliens, because if you found a 
very high percentage of aliens who were skipping, and a criterion 
for denial of release were to be alien status coupled with the char­
acter of the offense, then it is possible it could stand later judicial 
evaluation. 

Mr. SAWYER. A lot of former citizens are now aliens. 
I yield back. 
Mr. KAS'l'ENMEIER. I just have one last question, or perhaps sug­

gestion or request. 
If possible, I would think the subcommittee would like to see the 

ABA recommendation which you presented this morning, reduced 
perhaps simply to bill form. It would be very useful to us, so that 
we could consider it as an option. 
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Mr. GEORGE. We will undertake it to the best of our ability. 
Mr. KASTENMEIER. We would appreciate that if it is available to 

me or to the counsel. At least I would like to consider it as a possi­
bility of having that as a legislative option before the subcommit­
tee. 

[The statement follows:] 

STATEMENT OF PROIo'. B. JAMES GEORGE, JR., CHAIRPERSON, STANDING COMMITI'EE ON 
ASSOCIATION STANDAIWS FOR CRIMINAL JUSTICE, ON BEHALF OF THE AMERICAN BAR 
ASSOCIATION CONCERNING BAIL REFORM 

Mr. Chairman and Members of the Subcommittee on Courts, Civil Liberties and 
the Administration of Justice: 

My name is B. James George. Jr. and I am a Professor of Law at the New York 
Law School. I chair the American Bar Association's Standing Committee on Associ­
ation StandardR for Criminal Justice and I am a former Chairperson of the Associ­
ation's Criminal Justice Section. I am pleased to be here today to represent the 
views of the American Bar Association on bail reform legislation as those views are 
articulated within the ABA Standards for Criminal Justice. 

The American Bar Association has spent considerable time and energy in the for­
mulation of standards regarding pretrial release. Indeed, this subject is dealt with in 
a 1I6-page chapter (Chapter 10) of the ABA Standards for Criminal Justice, second 
edition, Little, Brown and Company, 1980. To assist the Subcommittee in its delib­
erations I have attached the Association's black letter Standards on Pretrial Release 
as an appendix to this testimony. 

Our 31 separate black letter standards on pretrial release deal with key issues 
which appear in bail reform legislation presently under consideration by your Sub­
committee as exemplified by H.R. 3006 and H.R. 4264. Those issues include proposed 
amendments to the Bail Reform Act of 1966 which would: Authorize judicial consid­
eration of "danger to the community" on setting conditions for pretrial release; au­
thorize revocation of pretrial release for persons who violate conditions of their re­
lease, intimidate witnesses or jurors, or commit new offenses; and, provide for the 
pretrial detention of certain defendants. 

The American Bar Association has carefully-wrought policies on these important 
issues. These policies have been formally adopted by the ABA's House of Delegates 
and are set forth in detail as the Association Pretrial Release Standards. In order, I 
would like to address the principal reform elements contained within legislation 
under consideration by your Subcommittee and to advise you of the ABA's views 
regarding these elements: 

JUDICIAL CONSIDERA'rlON OF DANGlm "'0 'I'HE COMMUNI'l'Y IN Sg'l"I'ING CONDITIONS 01<' 
PRE'l'RAIL RELEASE 

H.R. 800G would amend lR U.S.C. :-31(16(a) so as to allow a judicial officer to consid­
er the safety of the community as well as the likelihood of the defendant's reappear­
ance in reaching a decision as to whether or not a defendant should be placed on 
pretrial release. Moreover, H.R. 3006 would precll..',de the use of monetary release for 
the purpose of assuring the safety of the community. At present the Federal Bail 
Reform Act precludes consideration of community safety in noncapital cases. 

An examination of the American Bar Association's Standards on Pretrial Release 
will reveal that this Association has paid close attention to community safety in the 
drafting and adoption of its standards. Indeed, community safety and crime preven­
tion were central factors in the Association's consideration of pretrial release issues. 
For example, Standard 10-1.3Ch) states that «constitutionally permissible nonmone­
tary conditions should be employed to assure the defendant's appeal'ance at court 
and to prevent the commission of criminal violations while the defendant is at liber­
ty pending adjudication." Next, Standard 10-4.4 provides /'01' a pre-first-appearance 
inquiry to assist the court in setting release conditions. We specifically state that 
the agency conducting such an inquiry should explore, inter alia, the defendant's 
character and reputation, the defendant's prior criminal record and any facts indi­
cating the possibility of violations of the law if the defendant is released without 
restrictions. Standard 10-5.1 favors release on a defendant's own recognizancej how­
ever, we indicate that the presumption in favor of such release may be overcome by 
a finding that there is substantial risk of nonappearance or a need of additional reo 
lease conditions. In Standard 10-5.2(e) we provide that a judicial officor may 
"impose any other reasonable J'estriction designed to ensure the defendant's appear-

,. 
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ance, protect the safety of the community, and prevent intimidation of witnesses 
and interference with the orderly administration of justice." Moreover, at Standard 
10-5.3 we indicate that every jurisdiction should provide a pretrial service agency or 
similar facility to monitor and assist defendants prior to trial. An important func­
tion of such pretrial service agencies is to "promptly inform the court of all appar­
ent violations of pretrial release conditions .... " 

Our standards favor the release of defendants pending adjUdication and they 
favor the release of eligible defendants on their personal recognizance. For defend­
ants who do not qualify for that form of release, we favor the setting of specific re­
lease conditions designed to, inter alia, protect the safety of the community. Unlike 
the federal statute our standards do not differentiate between capital and noncapi­
tal cases. In all cases under our standards where a defendant is in custody and 
charged with a felony we call for a pre-first-appearance inquiry (Standard 10-4.4.1. 
That inquiry, to be undertaken by the pretrial service agency, includes a determina­
tion about the defendant's prior criminal record, prior court appearances as re­
quired any facts indicating the possibility of violations of law if the defendant is re­
leased without restriction. The purpose of this inquiry is to make recommendations 
to the court regarding the t.!onditions which should be imposed on the defendant's 
release. 

Mr. Chairman, I think these factors make it clear that American Bar Association 
policy favors judicial consideration of community safety as an important aspect of 
conditional release. . 

AUTHORIZE REVOCATION OF PRETRIAL RELEASE FOR PERSONS WHO VIOLA'I'E CONDITWNS 
OF THEIR RELEASE, INTIMIDATE WITNESSES OR JURORS, OR COMMIT NEW OFFENSES 

Throughout the pretrial Release Standards drafting process this Association was 
mindful of the fact that some criminal defendants on bail pending trial commit ad­
ditional offenses, engage in acts to intimidate witnesses and violate terms and condi­
tions of their release. Our standards address these troubling aspects of criminal jus­
tice administration. One of'the most important features of' our comprehensive treat­
ment of pretrial release concerns our unequivocal call for the establishment of effec­
tive pretrial service agencies in all jurisdictions. Standard 10-5.3 states in part: 
"Every jurisdiction should provide a pretrial service agency or similar facility to 
monitor and assist defendants released prior to trail." That admonition has a dual 
purpose. It recogl1i~es that many criminal defendants need-and can benefit from­
the delivery of a wide variety of services. In addition, however, it recognizes an 
equally important monitoring function to be carried out by the agency. The stand­
ard calls for the pretrial service agency to provide "intensive supervision for persons 
released into its custody" and would also require that the agency promptly report 
all apparent violations of pretrial release conditions. The imposition of strict pre­
trial release conditions becomes a hollow act unless a defendant's compliance with 
those conditions is monitored closely and effectively. Moreover, monitoring must be 
followed by swift law enforcement and judicial follow-up of reported violations. We 
hear a continuing cry for certainty and swiftness in the criminal justice process. No­
where are those elements more desirable than in the pretrial reJease area. Defend­
ants who violate the conditions of their release must be called promptly to account. 

Our Standards 10-5.7 and 10-5.8 address those cases where defendants on pretrial 
release violate the conditions of such release or commit crimes while awaiting trial. 
In each case we provide for swift law enforcement and judicial action to take such 
persons into custody and to convene a pretrial detention hearing. 

PHETHlAL DE1'ENTION 

While the central thrust of the Association's 31 separate. black letter Standards on 
Pretrial Release favors bail for persons accused of crime pending adjudication, our 
standards also recognize that "some restr'aints on the defendant's liberty may be 
crucial to allow the process to go forward .... " 

ABA Standard 10-5.9 deals specifically with pretrial detention and it provide a 
procedure 1'01' a pretrial detention hearing which may be triggered by: 

A judicial determination that monetary bail is necessary, coupled with de­
fendant's failure to satisfy that condition; 

A judicial detet'millation that defendant has willfully violated a condition of' 
release; 

A judicial determination that there is probable cause to believe defendant has 
committed a crime while on pretrial release; or, 

By formal complaint from a prosecutor, law enforcement off1cer or repre­
sentative of the pretrhll service agency that defendant is likely to flee, threaten 
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or intimidate witnesses, or constitutes a danger to the community (emphasis added). 
The fourth triggering event set forth above relates to a defendant's "dangerous­

ness." This Association recognizes that some defendants on bail pending trial do 
commit additional offenses and we share the concern over this problem expressed by 
both law enforcement agencies and the public. Yet, as lawyers we know that the 
denial of bail is a serious step which materially decreases a defendant's ability to 
assist counsel in preparing an adequate defense. In recognition of this conflict be­
tween interests, Standard 10-5.2 provides for the setting of "any reasonable restric­
tion designed to ensure ... the safety of the community." The standards provide 
that violation of those conditions of release can subject the defendant to arrest and 
require either the setting of new conditions or the scheduling of a pretrial detention 
hearing within five calender days (Standard 10-5.7). The standards also provide that 
where probable cause is shown to believe a released defendant has committed a new 
crime, a pretrial detention hearing should be scheduled within five calendar days 
(Standard 10-5.8). Finally, the standards provide for full pretrial detention hearings 
(Standard 10-5.9) and for the accelerated trail of detained defendants (Standard 10-5.10). 

Notwithstanding the recent decision by the D.C. Court of Appeals which upheld 
the District of Columbia's pretrial detention (U.s. v. Edwards, D.C. Court of Appeals 
No. 80-294 and Edwards v. U.S., D.C. Court of Appeals No. 80-401, decided May 8, 
1981), the constitutionality of preventive detention remains to be tested by the Su­
preme Court. 

Our standards, Mr. Chairman, provide a detailed mechanism for triggering a pre­
trial detention hearing based upon present conduct and not upon a generalized pre­
diction of dangerousness. Under Standard 10-5.9 a defendant may be determined to 
constitute a danger to the community and may be detained because: The defendant 
has committed a criminal offense since release; or, the defendant has violated condi­
tions of release designed to protect the community and no additional conditions of 
release are sufficient to protect the community. 

American Bar Association policy favors the release of defendants pending the de­
termination of guilt or innocence. Notwithstanding that overriding predilection for 
release, Our standards recognize and provide for pretrial detention where a defend­
ant's alleged commission of a new crime or a defendant's violation of release condi­
tions require swift judicial action to ensure the integrity of the criminal justice proc­
ess. We require that the detention decision be based solely upon evidence adduced at 
a formal pretrial detention hearing. Further, we require that such evidence be 
"clear and convincing." 

Mr. Chairman, I ought to point out that the American Bar Association's Standard 
on Pretrial Detention 00-5.9) represents a relatively recent change in American 
Bar Association policy. The first edition of our Pretrial Release Standards (1968) 
contained no provision for pretrial detention. In February, 1979 the ABA's House of 
Delegates approved the addition of a pretrial detention standard. This new standard 
requires a judicial officer to convene a pretrial detention hearing when a defendant 
fails to satisfy the conditions of monetary bond, when a defendant has violated a 
condition of release, when there is probable cause to believe that a defendant on 
release has committed a crime, or when an appropriate official by verified com­
plaint alleges that a released defendant is likely to flee, threaten or intimidate wit­
nesses or court personnel, or constitutes a danger to the community. I have already 
alluded to the factors which determine whether or not a defendant constitutes a 
danger to the community under Standard 10-5.9. In the main those factors are ones 
which OCCur subsequent to initial pretrial release. Thus, a defendant who commits a 
new offense or a defendant who violates conditions of initial release would be sub­
ject to a pretrial detention hearing because of acts committed while on release. In 
contrast, H.R. 3006 and H.R. 4264 would seem to allow pretrial detention based 
more heavily upon a defendant's past conduct and therefore Upon a prediction as to 
the defendant's likely future conduct. Because of our concerns over general predic­
tions of future dangerousness, we have attempted to limit our pretrial detention 
standard to cover cases in which a pretrial detention hearing is triggered by the 
defendant's violation of release conditions. Although this is a most difficult and 
troubling area for lawyers, I think you will find that the ABA Standards on Pretrial 
Release contain a scrupulous regard for the safety of the community. In a general 
sense our Pretrial Helease Standards favor the release of charged defendants and 
suggest that those defendants who qualify for release should be most carefully moni­
tored by effective pretrial service agencies. Our standards also call for prompt re­
porting of release violations and for equally prompt judicial action upon the receipt 
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ApPENDIX 

AMERICAN BAR ASSOCIATION S1'ANDARDS FOR CRIMINAL JUSTICE 

CHAPTER 10-PRETRIAL RELEASE 

PART I. GENERAL PRINCIPLES 

Standard 10-1.1. Policy favoring release .... 
The law favors the release of defend~nt? pendihng ddetermma~IO~ o~~~IlA ~~bj~~f~ 

D . t' f liberty pending tnal IS hars an oppressIve m . 
cence. ePh"lva I~il~ has not been judicially established to economic ~nd psychologl-

~:fsh~:d~i~~i!ter~e:es wfith theitr a~ility t~r d~~:~~~~re~e~~~:, ~f1~il~d d~f:nd~s::~ deprives theIr famIlIes 0 suppor.. oreo~ , 
and their families represents a major publIc expense. 

Standard 10-1.2. Definitions .. 
) Citation' a written order issued by a law enforcement officer requmng a 

pe~on accused ?fif vdioldatting thde tl.amwetoTh~Pf~:~nshodui~g;~t~~~Oth; ~[g~~r~~~~fnt~~ office at a speci Ie a e an,l . 
person to whom it is issued. . . gainst whom a 

(b) Summons: and order issued by a co.urt rdeq~mnfed c~~~t~t aa specified date criminal charge has been filed to appear m a eSIgna 

and time. . ( t' D rred to as "personal recogni-

za~~e,~~1~h:er71~as~w~f ~ed~~en~d!~~e wil~!f~~\ti~~~cl~tio~~, o~~dr ;~ ~~Fr~i~ air~~ 
~f!i~!~~~i~~~0~~~~~~~~Ys~s:e:~~1~~ht~:lr~i~~~r1ir;}~Jf;;:~~~;to~~t~!~~r~~~~:~~!; 
son ably necessary to secure t e pI esence 0 e a 

the community. . . I f d ~ d t upon the execution 
(d) Release on monetary condI~IOns: t~e re ease 0 a e ~nb an d b the pledge 

of a bond, with or without suretIes, whIch mayor may no e secure y 

of'(~oFi~sfr :~~:::~~~e: that proceeding at which a defendant initially is taken 
before a judicial officer after arrest. 

Standard 10-1.3. Conditions on release . . b of 
(a) Each jurisdiction sho~ld adopt proc~dures dAd1.~~d tl r;:,~dYti;:nes t~ho~ldmb:im_ 

defendants releasedlon hhel\hwn r:doi~nd~:~~~trateIdIb~athe facts of the individual 
posed Meth~d:sfo~np~o~idi~g then~ppropriate judicial officer with a reliable state­
~:~t of the facts relevant to the release decision shoul.d. be developed. 10 ed to 

(b) Constitutionally permissible nonmonetary condItIOns hhould b~ ~mp lcrimi. 
assure the defendant's appearance at court and to ~reven~ t . e C?mmiSSIOn 0 
nal violations while the defendant is at liberty pendll1g adJudIcatIOn. 
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(c) Release on monetary conditions should be reduced to minimal proportions. It 
should be required only in cases in which no other conditions will reasonably ensure 
the defendant's appearance. When monetary conditions are imposed, bail should be 
set at the lowest level necessary to ensure the defendant's reappearance and with 
regard for the defendant's financial ability to post bond. Compensated sureties 
should be abolished, and a defendant held on financial conditions should be released 
upon the deposit of cash or securities of not less than ten percent of the amount of 
the bail, to be returned, at the conclusion of the case. 

Standard 10-1.4. Intentional failure to appear 
Intentional failure to appear in court without just cause after pretrial release 

should be made a criminal offense. Each jurisdiction should establish an adequate 
apprtlhension unit designed to apprehend defendants who have failed to appear or 
who have violated conditions of their release. 

PART II. RELEASES BY LAW ENFORCEMENT OFFICER ACTING WITHOUT AN ARREST 
WARRANT 

Standard 10-:2.1. Polic)' favoring issuance of citations 
It should be the policy of every law enforcement agency to issue citations in lieu 

of arrest or continued custody to the maximum extent consistent with the effective 
enforcement of the law. This policy should be implemented by statutes of statewide 
applicability, 

Standard 10-:2.:2. Mandatory issuance of citation 
(a) Except as provided in puragraph (cl, a police officer who has grounds to arrest 

a person for a misdemeanor should be reqUIred to issue a citation in lieu of arrest 
01', if an arrest has been made, to issue a citation in lieu of taking the accused to the 
police station or to court. 

(b) Except as provided in paragraph (c), when an arrested person has been taken 
to a police station and a decision had been made to charge the person with a misde­
meanor, the responsible officer should be required to issue a citation in lieu of con­
tinued custody, 

(c) The requirement to issue a citation set forth in paragraphs (a) and (bl need not 
apply and the defendant may be detained: 

(i) When an accused subject to lawful arrest fails to identify himself or herself 
satisfactorily; 

(ii) When an accused refuses to sign the citation after the officer explains to 
the accused that the citation does not constitute an admission of guilt and rep­
resents only the accused's promise to appear; 

(iii) When an otherwise lawful arrest or detention is necessary to prevent im­
minent bodily harm to the accused or to another; 

(iv) When the accused has no ties to the jurisdiction reasonably sufficient to 
assure accused's appearance and there is a substantial likelihood that the ac­
cused will refuse to respond to a citation; or 

(v) when the accused previously has intentionally failed to appear without 
just cause in response to a citation, summons, or other legal process for an of­
fense other than a minor one, such as a parking violation. 

(d) WhE:n an officer fails to issue a citation pursuant to paragraph (c), the officer 
should be required to indicate the reasons in writing. 

Standard 10-2.J. Permissive authority to issue citations in all cases 
(a) A law enforcement officer acting without a warrant who has probable cause to 

believe that a person has committed any offense for which the officer could legally 
arrest the person should be authorized by law to issue a citation in lieu of arrest or 
continued custody. The offIcer should be strongly encouraged to do so unlesG one or 
more of the circumstances described in standard lO-2.2(c)(iHv) are present. The 
statute authorizing such action should require that the appropriate judicial or ad­
ministrative agency promulgate detailed rules of procedure governing the exercise 
of authority to issue citations. 

(h) Each law enforcement agency should promulgate regulations designed to in­
crease the use of citations to the greatest degree consistent with public safety. 
Except when arrest or continued custody is patently necessary, the regulations 
should require such inquiry as is practicable into the accused's place and length of 
residence, family relationships, references, present and past employment, criminal 
record, and any other facts relevant to appearance in response to a citation. 
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St d d 10-24 Lawful searches . 
an aT' ' . kIf 1 arrest the defendant's subsequent release on CI-

ta:!e~h~~l~f~~~~We~t ~~: l::r~ness of ~ny search incident to the arrest. 

Standard 10-2.5. Persons i~ n:ed ~f ~are w enforcement officer should be au-
Notwithstanding that a CItation IS Issued, a ~ate medical facility if the person ap-

. d t tak cited person to an appropna 
~~~:~en~allY eo: physically unable to care for himself or herself. 

PART III. ISSUANCE OF SUMMONS IN LIEU OF ARREST WARRANT 

d d 10 31 Authority to issue summons 
Stan ar - . . . r authorit to issue a summons rather 

All judicial officers sho~ld bf gwen ~tatu~?c~ a compl~int, information, or indict­
than ~n arrest warrant m aI, c~ses I~ :n ~ot already in custody. Judicial officers 
ment IS filed or ret;t;ned ~gams a pe s warrant is necessary to prevent 
should liberally ~tIhz~ thIS a~thonty unle~! defendant or another, or to subject a 
flight, to prevent .Im!m~e~t bO~I~h h~:~;tt~~en the defendant's whereabouts ~re un­
defendant to the JurlsdlCtIO~ 0 e ather than an arrest warrant m con­
known, If a judicial officer Islsues a ~su~~~~~ ~fficer may arrest the accused for the 
nection with an offense, no aw en or 
offense without obtaining a warrant. 

Standa:d 10-3.2. f Mandatorys is:~~:~e t~:u:nm~:est warrant should be mandatory 
The Issuance 0 a summon .., fficer finds that: 

in all misdemeanor cases. unlts~ the. J~dl~.a~~llY failed to appear without just cause 
(a) the defend~nt.prevIOus Y . as m ~h 10 legal process for an offense other than a 

in response to CItatIOn, SU!llmo~ls, o.r o. er 
minor one, such as a parkin&, vIOlatIOn, unit reasonably sufficient to assure ap-

(b) the defendant ~as no tblets tOt' t7i.~oTI~od t1at the defendant will refuse to re­
pearance and there IS a su s an Ia I e 
spond to a summons; nknown and the issuance of an arrest 

(c) the whereabouts of the ~efenddan~ arbl'~ct the defendant to the jurisdiction of 
warrant is a necessary step 111 or er 0 su . . 

th(d)o~tb~erewise lawful arrest is necessary to prevent imminent bodily harm to 
the defendant or to another. 

St d d 10-33 Application for an arrest warrant or summons 
an ar ' . . r t'. f an arrest warrant or sum-
(a) At th~ ti~~ of the pre~entladtIon o.f, R~:~~~~~i~~~t ~~ produce such information 

mons the JudlCtal officer Sl.OU requnel . the defendant's' 
as re~sonable investigation would revea concermng . 

(i) residence: 
(ii) employment: . 
(iii) family relationshIps: 
(iv) past history of response to legal process, and 

(b) T~~ }~d~ci~\~~fi~~;esh~~id ordinarily issue a summons in lieu of an arrest war­

rant when the pr?sech~i~ tht:~~di~i:f :f~~si~~ues a warrant, the officer shall state 
th~)r!~s~~; f:~rli~i:g ~~ on t~e record for failing to issue a summons. 

Standard 10-34 Service of summons ld' 1 d 
Statutes pre~~ribing the methods. of serv~ce of criminal process shou mc u e au-

thority to serve a summons by certified mall. 

PART IV, RELEASE BY JUDICIAL OFFICER AT FIRST APPEARANCE OR ARRAIGNMEN'r 

Standard 10-4·1. Prompt first appea,.~nce, . other lawful manner, the 
Unless the accused is released ?n .c~tatlOn o~ ~ith:U~ unnecessary delay. Except 

accused should be taken before a Judlcla~ of~cbe resented no later than [six] hours 
during nighttime .h?urs'ffiyery ahcuidd b~ ~~adilY ~vailable to conduct first appear­
after arrest. JudlCIal o. lC,ers \ Obi· h d by this standard Under no circumstances 
ances within the time limIts es a IS e did' 'orde; to conduct in-custody in­
should the accused's !irst apPdearancet.be t' enaY~n ~cused who is not promptly pre­
tel' rogation or other m-custo y mves Iga 10 . 
sen ted shall be entitlep, to immediate release. 
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Standard 10-4.2. Nature of first appearance 
(a) The first appearance before a judicial officer should take place in such physical 

surroundings and with such unhurried and quiet dignity as are appropriate to the 
administration of justice. Each case should receive individual treatment, and deci­
sions should be based on the particular facts of that case. The proceedings should be 
conducted in clear and easily understandable language calculated to advise the de­
fendant effectively of the defendant's rights and of the actions to be taken against 
him or her. The appearance should be conducted in such a way that other interested 
persons present may be informed of the proceedings. 

(b) Upon the accused's first apearance, the judicial officer should inform the ac­
cused of the charge and the maximum possible penalty upon conviction. The judicial 
officer should also provide the accused with a copy of the charging document and 
take such steps as are reasonably necessary to ensure that the defendant is ade­
quately advised of the following: 

(i) that the defendant is not required to say anything, and that anything the 
defendant says may be used against him or her; 

(ii) that, if the defendant is as yet unrepresented, the defendant has a right to 
counsel and, if the defendant is financially unable to afford counsel and the 
nature of the charges so require, counsel forthwith will be appointed; 

(iii) that the defendant has a right to communicate with counsel, family, and 
friends, and that, if necessary, reasonable means will be provided to enable de­
fendant to do so; and 

(iv) that, where applicable, defendant has a right to a preliminary examina­
tion. 

(c) An appropriate record of the proceedings should be made. The defendant also 
should be advised of the nature and approximate schedule of all further proceedings 
to be taken in the case. 

(d) No further steps in the proceedings should be taken until the defendant and 
defense counsel have had an adequate opportunity to confer, unless the defendant 
has intelligently waived the right to be represented by counsel. 

(e) In every case not finally disposed of at first appearance, and except in those 
cases in which the prosecuting attorney has stipulated that the defendant may be 
released on his or her own recognizance, the judicial officer should decide in accord­
ance with the standards hereinafter set forth the question of the defendant's pre­
trial release. 

(£) It should be the policy of prosecuting attorneys to encourage the release of de­
fendants upon their own recognizance in compliance with these standards. Special 
efforts should be made to enter into stipulation to that effect in order to avoid un­
necessary pretrial release inquiries and to promote efficiency in the administration 
of justice. 

Standard 10-4.3. Release of defendants without special inquiry 
Defendants charged with misdemeanors or appearing pursuant to a summons or 

citation should be released by a judicial officer on their own recognizance without 
the special inquiry prescribed hereafter, unless a law enforcement official gives 
notice to the judicial officer that he or she intends to oppose such release. If such a 
notice is given, the inquiry should be conducted. No defendant appearing pursuant 
to a citation or summons should be detained unless the judicial officer states in 
writing new or newly discovered information unavailable to the official issuing the 
summons or citation which justifies more stringent conditions of release. 
Standard 10-4.4. Pre-first-appearance inquiry 

(a) In all cases in which the defendant is in custody and charged with a felony, an 
inquiry into the facts relevant to pretrial release should be conducted prior to our 
contemporaneous with the defendant's first appearance unless the prosecution ad­
vises that it does not oppose release on recognizance or the right to such an inquiry 
is waived by the defendant after consultation with counsel. 

(b) The inquiry should be undertaken by the pretrial services agency established 
pursuant to standard 10-5.3. 

(c) In appropriate cases, the inquiry may be conducted in open court. Inquiry of 
the defendant should carefully exclude questions concerning the details of the cur­
rent charge. 

(d) The inquiry should be exploratory and should include such factors as: 
(i) defendant's employment status and history and the assets available to de­

fendant to meet any monetary condition upon release; 
(ii) the nature and extent of defendant's family relationships; 
(iii) defendant's past and present residence; 
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(iv) defendant's character and reputation; 
(v) names of persons who agree to assist defendant in attending court at the 

proper time; 
(vi) defendant's prior criminal record, if any, and, if previously released pend­

ing trial, whether defendant appeared as required; 
(vii) any facts indicating the possibility of violations of law if defendant is re­

leased without restrictions; and 
(viii) any facts tending to indicate that defendant has strong ties to the com­

munity and is not likely to flee the jurisdiction. 
(e) The inquiring agency should make recommendations to the judicial officer con­

cerning the conditions, if any, wnich should be imposed on the defendant's release. 
The agency should formulate detailed guidelines to be utilized in making these rec­
ommendations, and, whenever possible, the recommendations should be supported 
by objective factors contained in the guidelines. The results of the inquiry and the 
recommendations should be made known to participants in the first appearance as 
soon as possible. 

PART V. THE RELEASe: DECISION 

Standard 10-5.1. Release on defendant's own recognizance 
(a) It should be presumed that the defendant is entitled to be released on his or 

her own recognizance. The presumption may be overcome by a finding that there is 
a substantial risk of nonappearance or a need for additional conditions as provided 
in standard 10-5.2. 

(b) In determining whether there is a substantial risk of nonappearance, the judi-
cial officer should take into account the following factors concerning the defendant: 

(i) the length of residence in the community; 
(ii) employment status and history; 
(iii) family and relationships; 
(iv) reputation, character, and i':nental condition; 
(v) prior criminal record, including any record of appearance or nonappearance 

while on personal recognizance or bail; 
(vi) the identity of responsible members of the community who would vouch for 

the defendant's reliability; 
(vii) the nature of the offense presently charged and the apparent probability 

of conviction and the likely sentence insofar as these factors are relevant to the 
risk of nonappearance; and 
(viii) any other factors pertaining to the defendant's ties to the community or 

bearing on the risk of intentional failure to appear. 
(c) In evaluating these and any other factors, the judicial officer should exercise 

care not to give inordinate weight to the nature of the present charge. 
(d) In the event the judicial officer determines that release on personal recogni­

zance is unwarranted, the officer should include in the record a statement of the 
reasons for this decision. 
Standard 1.0-5.2 Conditions of release 

Upon a finding that release on the defendant's own recognizance is unwarranted, 
the judicial officer should impose the least onerous of the following conditions neces­
sary to assure the defendant's appearance in court, protect the safety of the commu­
nity, and prevent intimidation of witnesses and interference with the orderly ad­
ministration of justice: 

(a) release the defendant to the custody of a pretrial services agency established 
pursuant to standard 10-5.3; 

(b) release the defendant into the care of some other qualified person or organiza­
tion responsible for supervising the defendant and assisting the defendant in ap­
pearing in court. Such supervisor should be expected to maintain close contact with 
the defendant, to assist the defendant in making arrangements to appear in court, 
and, where appropriate, to accompany the defendant to court. The supervisor should 
not be required to be financially responsible for the defendant, nor to forfeit money 
in the event the defendant fails to appear in court; 

(c) impose reasonable restrictions on the activities, movements, associations, and 
residences of the defendant, including prohibitions against the defendant approach­
ing or communicating with particular persons or classes of persons and going to cer­
tain geographical areas of premises; 

(d) prohibit the defendant from possessing any dangerous weapons, engaging in 
certain described activities, or using intoxicating liquors or certain drugs; or 
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(e) impose any other reasonable restriction designed to assure the defendant's ap­
pearance, protect the safety of the community, and prevent intimidation of wit­
nesses and interference with the orderly administration of justice. 
Standard 10-5.3. Pretrial services agency 

Every jurisdiction should provide a pretrial services agency or similar facility to 
monitor and assist defendants released prior to trial. The agency should: 

(a) conduct pre-first-appearance inquiries pursuant to standard 10-4.4; 
(b) provide intensive supervision for persons released into its custody pursuant to 

standard 10-5.2(a1; 
(c) operate or contract for the operation of appropriate facilities for the custody or 

care of persons relea~ed, including. but not limited to, residential half-way houses, 
addict and alcoholic treatment centers, and counseling services; 

Cd) promptly inform the court of all apparent violations of pretrial release condi­
tions or arrests of persons released to its custody and under its supervision and rec­
ommend appropriate modifications of release conditions; 

(e) supervise other agencies which serve as custodia'ls for released defendants and 
advise the court as to the eligibility, availability, and capacity of such agencies; 

(f! assist persons released prior to trial in securing any necessary employment and 
medical. legal, or social services; 

(gl remind persons released prior to trial of their court dates and assist them in 
getting to court. 

Standard 10-5.4. Release on monetary conditions 
(a) Monetary conditions should be set only when it is found that no other condi­

tions on release will reasonably assure the defendant's appearance in court. 
(b) The sole purpose of monetary conditions is to assure the defendant's appear­

ance. Monetary conditions should not be set to punish or frighten the defendant, to 
placate public opinion, or to prevent anticipated criminal conduct. 

(c) A judicial officer should never set monetary conditions unless the officer first 
determines, on the basis of proffers by the prosecution and defense, that there is 
probable cause to believe that the defendant has committed the charged offense. 

(d) Upon finding that a monetary condition should be set, the judicial officer 
should require the first of the following alternatives thought sufficient to provide 
reasonable .assurance of the defendant's reappearance: 

(i) the execution of an unsecured bond in an amount specified by the judicial 
officer, either signed by other persons or not; 

(ji) the execution of an unsecured bond in an amount specified by the judicial 
officer, accompanied by the deposit of cash or securities equal to 10 percent of 
the face amount of the bond. The deposit should be returned at the conclusion 
of the proceedings, provided the defendant has not defaulted in the performance 
of the conditions of the bond; or 

(iii) the ex.ecution of a bond secured by the deposit of the full amount in cash 
or other property or by the obligation of qualified, uncompensated sureties. 

t.e) Monetary conditions should be set no higher than that amount reasonably re­
qUired to aSSUre the defendant's appearance in court. In setting the amount of bail, 
the judicial officer should take into account the defendant's financial ability to post 
the bond. The judicial officer should also take into account all facts relevant to the 
risk of willful nonappearance, including: 

(i) the length and character of the defendant's residence in the community; 
Iii) defendant's employment status and history; 
liiil defendant's family ties and l'('lationships; 
(iv) defendant's reputation, character, and mental condition; 
(v) defendant's past history of response to legal process; 
(vi! defendant's prior criminal record; 
(vii) the identity of responsible members of the community who would vouch 

for defendant's reliability; 
(viii) the nature of the current charge, the apparent probability of conviction 

and the likely sentence, insofar as these factors are relevant to the risk of non: 
appearance; and 

fix) any other foa~tors indicating defendant's roots in the community. 
If) . Monetary condItIOns should never be set by reference to a predetermined 

schedule of amounts fixed according to the nature of the charge but should be the 
result of an individualized decision, taking into account the special circumstances of 
each defendant. 

(~J Monetary condi,tions sho,~.ld be disting';1ished .from the practice of' allowing !l 
defendant charged WIth a trafflc or other mmor offense to post a sum of money 1:0 
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be forfeited in lieu of any court appearance. This is in the nature of a stipulated 
fine and, where permitted, may be employed according to a predetermined schedule. 

Standard 10-5.5. Compensated sureties 
Compensated sureties should be abolished. Pending abolition, they should be li­

censed and carefully regulated. The amount which a compensated surety can charge 
for writing a bond should be set by law. No licensed surety should be permitted to 
reject an applicant willing to pay the statutory fee or to insist upon additional col­
lateral other than specified by law. 

Standard 10-5.6. Review of release decision 
(a) Upon motion by either the defense or the prosecution alleging changed or addi­

tional circumstances, the court should promptly reexamine the release decision. 
Cb) Frequent and periodic reports should be made to the court as to each defend­

ant who has failed to secure release within [two weeks] of arrest. The prosecuting 
attorney should be required to advise the court of the status of the case and why the 
defendant has not been released or tried. 

Standard 10-5.7. Violation of c:ondUiollS of release 
(a) Upon sworn affidavit by the prosecuting attorney, a law enforcement officer, a 

representative of the pretrial services agency, or a licensed surety established prob­
able cause to believe that a defendant has intentionally violated the conditions of 
release, a judicial officer lllay issue a warrant directing that the defendant be ar­
rested and taken forthwith before the judicial officer setting the conditions of re­
lease. After the defendant is taken into cllstody, the judicial ofticer shall either (i) 
set new or additiunal conditions of release, or Oi) schedule a pretrial detention hear­
ing within five cal~\ndar days pursuant to standard lO-5.H. 

Cb) A law enforcement officer having probable cause to believe that a released de­
fendant has violated the conditions of release should be authorized, when it would 
be impracticable to secure a warrant, to arrest the defendant and take him or her 
forthwith before the judicial officer setting the condition of release. 

Standard 10-5.8. Commission of crime while awaiting trial 
When it is shown that a competent court or grand jury has found probable cause 

to believe that a defendant has committed a crime while released pending adjudica­
tion of a prior charge, or when the prosecution, a law enforcement officer, a repre­
sentative of the pretrial release agency, or a surety presents the judicial officer with 
a sworn affidavit establishing probable cause to believe that the defendant commit­
ted such a crime, the judicial officer may issue u warrant directing that the defend­
ant be arrested and taken before the judicial officer setting the conditions of release. 
After the defendant is taken into custody, the judicinl officer should schedule a pre­
trial detention hearing pursuant to standard 10-5.n within I1v(.> culendar duys. 

Standard 10-$,,9. Pretrial detention 
(a) A judicial officer shall convene a pretrial detention hearing whenever: 

(i) a defendant has been detained for five days pursuant to standards 10-5.4, 
10-5.7(a)(ii), or 10-5.H, or 

(ij) the prosecutor, a law enforcemeilt officer, 01' a reprt'sentntive of the pre­
trial services agency alleges, in a verified complaint, that a released defendant 
is likely to nee, threaten or intimidate wifnesses or court personnel, or consti­
tute a danger to the community. 

(b) At the conclusion of the pretrial detention hearing, the judicial offIcer should 
issue an order of detention if the of{1cel' finds in writing by clear and convincing 
evidence that: 

(i) the defendant, for the purpose of interfering with 01' obstructing Or at­
tempting to interfere with or obstruct justice, has threatened, injured, 01' intimi­
dated or attempted to threaten, injure, or intimidate any prospective witness, 
JUI'or, prosecutor, or court officer, or: 

(ij) the defendant constitutes u danger to the community becausE': 
(A) the defendant has committed a criminal offense since release, or 
(B> the defendant has violated conditions of release designed to protect 

the community and no additional conditions of' release nre sufficient to pro­
tect the sufety of the community; Ot' 

(iii) the defendant is likely to nee und: 
(A) the defendant is presently detahl(~d be?clluse he 01' she c(lnnot satisfy 

monetary conditions imposed pursuant to standard 10-5,4 und no less strin­
gent conditions will reasonably assure? defendant's reappearance, or 
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(B) the defendant has violated conditions of release designed to assure his 
or her presence at trial and no additional nonmonetary conditions or mone­
tary conditions which the defendant can meet are reasonably likely to 
assure the defendant's presence at trial. 

(c) The judicial officer shall not issue an order of detention unless the officer first 
finds that the safety of the community, the integrity of the judicial process, or the 
defendant's reappearance cannot be reasonably assured by advancing the date of 
trail or by imposing additional conditions on release. In lieu of an order of deten­
tion, the judicial officer may enter an order advancing the date of trial or imposing 
additional conditions on release. 

(d) Notwithstanding the order of detention, any defendant detained pursuant to 
standard 10-5.9(b)(iii)(A) shall be released whenever the defendant meets the origi­
nal monetary conditions set upon release. 

(e) Pretrial detention hearings shall meet the following criteria: 
(i) The pretrial hearing should be held within five days of the events outlined 

in standards 10-5.4, 10-5.7(a)(ii), 10-5.8, or 10-5.9(a)(ii). No continuance of the 
pretrial detention hearing should be permitted except with the consent of the 
defendant in hearings held pursuant to standards 10-5.4, 10-5.7(a)(ii), and 10-5.8 
or the consent of the prosecutor in hearings held pursuant to standard 10-
5.9(a)(iD. 

(ij) In order to provide adequate information to both sides in their preparation 
for a pretrial detention hearing, discovery prior to the hearing should be as full 
and free as possible, consistent with the standards in the chapter on Discovery 
and Procedure Before Trial. 

(iii) The burden of going forward at the pretrial detention hearing should be 
on the prosecution. The defendant should be entitled to be represented by coun­
sel, to present witnesses and evidence on his or her own behalf, and to cross­
examine witnesses testifying against him or her. 

(iv) No testimony of a defendant given during a pretrial detention hearing 
should be admissible against the defendant in any other judicial proceedings 
other than prosecutions against the defendant for perjury. 

(v) Rules respecting the presentation and admissibility of evidence at the pre­
trial detention hearing should be the same as those governing other prelimi­
nary proceedings, except that when the defendant's detention is premised upon 
the commission of a new criminal offense, the rules respecting the presentation 
and admissibility of evidence should be the same as those governing criminal 
trials. 

(f) A pretrial detention order should: 
(i) be based solely upon evidence adduced at the pretrial detention hearing; 
(ii) be in writing; 
(iii) be entered within twenty-four hours of the conclusion of the hearing; 
(iv) include the findings of fact and conclusions of law of the judicial officer 

with respect to the reasons for the order of detention and the reasons why the 
integrity of the judicial process, the safety of the community, and the presence 
of the defendant cannot be reasonably assured by advancing the date of trial or 
imposing additional conditions on release; and 

(v) include the date by which the detention must terminate pursuant to stand­
ard 10-5.10. 

(g) Every pretrial detention order should be subject to expedited appellate review. 
Standard 10-5.10 Accelerated trial for detained defendants 

Every jurisdiction should adopt, by statute or court rule, a. time limitation within 
which the defendant in custody pursuant to standard 10-5.9 must be tried which is 
shorter than the limitation applicable to defendants at liberty pending trial. The 
failure to try a defendant held in custody within the prescribed period should result 
in the defendant's immediate release from custody pending trial. 
Standard 10-5.11. Trial 

The fact that a defendant has been detained pending trial should not be allowed 
to prejudice the defendant at the time of '[..'ial or sentencing. Care should be taken 
to ensure that the trial jury is unaware of the defendant's detention. 

Standard 10-5.12. Credit for pretrial detention 
Every convicted defendant should be given credit, against both a maximum and 

minimum term, for all time spent in custody as a result of the criminal charge for 
which a prison sentence is imposed, or as a result of the underlying conduct on 
which such a charge is based. 

.----~ --------~- ~~----

149 

Standard 10-5.1J. Release to prepare for trial 
Upon a showing by a defendant detained pursuant to standard 10-5.9 that his or 

her temporary release is necessary in order adequately to prepare the defense, the 
judicial officer should order defendant's release in the custody of the defense attor­
ney or, when this is inadequate to assure defendant's presence at trial and the 
safety of the community, a law enforcement officer. No such release shall be for a 
period longer than six consecutive hours. 
Standard 10-5.11;. Treatment of defendants detained pending trial 

A defendant who is detained prior to trial should be confined in facilities separate 
from convicted persons awaiting or serving sentences or being held in custody pend­
ing trial, and any restrictions on the rights the defendant would have as a free citi­
zen should be as minimal as institutional security and order require. The rights and 
privileges of defendants detained pretrial in no instance should be more restricted 
than those of convicted defendants who are detained. 

CHAPTER 2J,-CRIMINAL ApPEALS 

PART II. 'l'HANSITION FHOM TRIAL COURT TO APPELLA'rE COURT 

Standard 21-2.5. Release pending appeal; stay of execu.tion 
(a) When an appeal has been instituted by a convicted defendant after a sentence 

of imprisonment has been imposed, the question of the appellant's custody pending 
final decision on appeal should be reviewed and a fresh determination made by the 
trial court. The burden of seeking a stay of execution and release may properly be 
placed on the appellant. The decision of the trial court should be subject to redeter­
mination by an appellate judge 01' court on the initiative of either the prosecution or 
the defense. 

(b) Release should not be granted if the court finds that there is substantial risk 
that the appellant will not appear to answer the judgment following conclusion of 
the appellate proceedings, or that the appellant is likely to commit a serious crime, 
intimidate witnesses, or otherwise interfere with the administration of justice. In de­
ciding whether to release a convicted defendant pending appeal, the trial court 
should also take into account the nature of the crime and the length of sentence 
imposed, together with factors relevant to pretrial release. 

(c) Execution of a death sentence should be stayed automatically when an appeal 
is instituted. 

Cd) Dilatory prosecution of an appeal through acts or omissions of appellant or ap­
pellant's counsel should be ground for termination of the release of appellant pend­
ing appeal. 

(e) In a jurisdiction with an intermediate appellate court, when review in the 
highest court is sought by a defendant-appellant, the question of custody pending 
action by the highest court may be redetermined by the intermediate appellate 
court or a judge thereof. When review is sought by the prosecution, standards rele­
vant to custody of defendants pending prosecution appeal from trial court decisions 
should be applied. Decisions concerning custody by the intermediate nppellate court 
or judge thel'eof should be subject to t'eview by the highest court. 

Mr. KASTENMEIER. Professor George, on behalf of the subcommit­
tee we wish to thank you for your participation today. You have 
been very helpful. 

Mr. GEORGE. Thank you for your kindness. 
Mr. KASTENMEIER. That concludes today's hearings. 
The subcommittee stands adjourned. 
[Whereupon, at 11:40 a.m., the hearing was adjourned.] 
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BAIL REFORM ACT-1981-82 

THURSDAY, FEBRUARY 25, 1982 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, 

AND THE ADMINIS:rRATION OF JUSTICE, 
COMMITTEE ON THE JUDICIARY, 

Washington, D.C. 
The subcommittee met, pursuant to notice, at 10:15 a.m., in room 

2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier 
(chairman of the subcommittee) presiding. 

Present: Representatives Kastenmeier and Sawyer. 
Staff present: Timothy A. Boggs, counsel; Joseph V. Wolfe, asso­

ciate counsel; and Audrey Marcus, clerk. 
Mr. KASTENMEIER. The subcommittee is convened today to con­

tinue our hearings on proposed amendments to the Bail Reform 
Act of 1966. The amendments pending in the bills before the sub­
committee have as a goal to protect the community against crimes 
by dangerous felons during the interlude between their initial 
arrest and their eventual trial. It is a goal to which all law-abiding 
citizens would readily subscribe, including those who may take ex­
ception to the proposed methods of the pending legislation. 

Bail practices and problems have been with us for a long time, 
existing in Federal law since the Judiciary Act of 1789 and in pred­
ecessor colonial and British codes. rfhe subcommittee has had the 
benefit of the excellent testimony of Prof. Daniel Freed of Yale 
Law School who reviewed for us the almost 700-year history of bail 
practice. 

In the 20th century, money bail and the general conduct of the 
bail system became the subject of considerable criticism as a prime 
example of a traditional practice fraught with discrimination. In 
response to this climate, the Congress passed the Bail Reform Act 
of 1966, the first basic change in the Federal bail law since 1789. 

It was greeted with great enthusiasm and hailed as a progressive 
measure. On June 24, 1966, the Bail Reform Act [18 U.S.C. 3146 et 
seq.] became effective and continues today. 

The principal feature of the act is that personal recognizance or 
release on an unsecured bond shall be the presumptive determina­
tion in all cases. Other conditions cannot be imposed unless the 
bail setting judicial officer determines that such release will not 
reasonably assure the defendant's appearance. 

If such a determination is made, the official must then consider 
each of the prescribed conditions in the order of priority listed in 
the statute; a combination of conditions may be imposed if one is 
considered insufficient. 

!l51) 
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The conditions enumerated in the statute are: 
Release in the custody of some responsible person or organiza-

tion; 
Restrictions on travel, associations, or place of abode; 
A returnable cash deposit, not to exceed 10 percent of the bond 

set· 
The traditional bail bond, or cash in the amount of the bond; 
Or any other conditions deemed reasonably necessary to assure 

appearance. h .. 
There is no provision in the statute specifically aut. o.nzI~g 

denial of bail for non capital offenses. Nor IS there a provIsIOn m 
the law which specifically authorizes danger to the general commu­
nity as a consideration in the determination as to wh.ether or. n?t 
to release an individual on bail. At present, the functIOn of ball IS 
to provide reasonable assurances of the appearanc~ of the ac~used. 

Even though the Bail Reform Act does not permIt the consIdera­
tion of the defendant's dangerousness or his detentiol! due to 
danger it is widely acknowledged-and the subcommIttee has 
heard from Federal judges on this point-th~t often a ~upposedly 
dangerous defendant is detained by the devIce of a hIgh money 
bail. . d 

I find this practice to be rather intellectually dIshonest an per-
haps illegal, although pe~fectly. und~rstandab~e f~om the Co';!rt's 
point of view. One of my mtentIOns m the legIslatIve process IS to 
try to clarify and provide an added measure of honesty to our Fed-
eral bail hearings. . . 

Further the subcommittee will have to review the predictabIlIty 
of dangerbusness, the Constitutional ~mplications of denial .of re­
lease prior to trial the jail overcrowdmg and cost problems mher­
ent in the proposais before us, ~nd the gen~in~ scope ?f the prob­
lem we are trying to solve, that IS, the commISSIOn of cnme by Fed­
eral defendants who are released prior to trial. 

The subcommittee has several bills pending before us, includil!g 
H.R. 4362, &uthored by Mr. Sawyer, a member of the subcommIt­
tee. Also, we have at least two draft proposals be~ore us, o~e pre­
pared by the American Bar Association and a vanent on thIS pre­
pared by the subcommittee staff. 

Today to comment on the issue and the legislation, we have two 
excellent groups of witnesses. First, Deputy Ass.oc.iate ~ttorney 
General Jeffrey Harris, to represent the admInIstratIOn and, 
second David Landau and with him is Martin Michaelson, to rep­
resent 'the American Civil Liberties Union. 

We are very pleased to greet you, Mr. Harris, and you may pro­
ceed, sir, as you wish, and identify your colleagues. 

TESTIMONY OF JEFFREY HARRIS, DEPUTY ASSOCIATE ATTOR· 
NEY GENERAL, U.S. DEPAR'rMENT OF JUS1'ICE, ACCOMPANIED 
BY ROGER A. PAULEY AND MOLLY WARLOW 

Mr. HARRIS. Thank you, Mr. Chairman. 
First, let me introduce my colleagues from the Departme~t; 

Molly Warlow on my right and Roger Pauley, on my left, who WIll 
accompany me here today. 
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I would like to thank you for this opportunity to present the 
views of the Departm.ent of Justice on the issue of bail reform, and 
to comment briefly on the three bail reform bills before the sub­
committee, H.R. 3006, H.R. 4264, and H.R. 4362. 

My prepared statement is rather lengthy. If it is acceptable to 
the subcommittee, I will submit my written statement for the 
record and confine my remarks today to a summary of its contents. 

Mr. KASTENMEIER. Yes; that certainly is acceptable. Your 32-page 
statement will be received and made a part of the record~ and I 
compliment you on that statement. It is an excellent statement. 

Mr. HARRIS. Thank you. 
Presently, Federal release practices are governed by the Bail 

Reform Act of 1966. The goal of the Bail Reform Act, achieving 
fairer and more rational release decisions, was a laudable one, and 
one which the Department of Justice continues to support. 

However, 15 years of experience with the Bail Reform Act have 
demonstrated that, in some important respects, it does not permit 
the courts to make release decisions that strike the proper balance 
between the interests of defendants and the need to protect the in­
tegrity of our judicial process and the safety of others. 

Today, I would like to present to the subcommittee the major re­
forms which the Department recommends to achieve necessary im­
provements in our bail laws. Many of these reforms were recom­
mended by the Attorney General's Task Force on Violent Crime, 
which I served as Executive Director. Several of the areas of 
reform that we recommend are addressed in the bail bills before 
the subcommittee. 

The most prevalent criticism of the Bail Reform Act is that it. 
does not permit the courts, except in capital cases, to consider in 
the pretrial release decision the danger a defendant may pose to 
the safety of others if released. Under current law, the sole issue 
that may be addressed is whether the defendant will appear for 
trial. In the Department's view, this is the act's most serious 
defect. 

In most respects, the Bail Reform Act precludes any responsible 
response to the serious problem of crimes committed by persons on 
release, a problem that persists in spite of what is believed to be a 
not uncommon practice of setting high money bond to detain po­
tentially dangerous defendants. 

At this time, there seems to be a growing consensus that our law 
should recognize that the danger a defendant may pose to others is 
as valid a consideration in the pretrial release decision as is the 
presently permitted consideration of risk of nonappearance. Indeed, 
all three bills before the subcommittee would amend current law to 
include consideration of this factor in all pretrial release decisions. 

The harder issue before the subcommittee is how are the courts 
to be permitted to respond once a finding has been made that a de­
fendant's release poses a risk to the safety of others. In some cases, 
this danger might be acceptably mitigated by imposing release con­
ditions, such as third-party custody or alcohol or drug abuse treat­
ment. But in other cases, both offender and offense characteristics 
will give a strong indication that the defendant is likely to engage 
in further serious criminal activity if released into the community, 
and that this threat,.to community safety cannot be acceptably 
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countered by imposing even the most stringent of release condi­
tions. It is in these cases that the courts must be given authority to 
deny pretrial release. 

In reaching the conclusion that our bail laws must be amended 
to permit the courts to deny bail to those defendants who pose the 
most grave risks to the safety of others, the Department has given 
full consideration to the issue of whether such a statute would be 
constitutional. 

We are confident that a pretrial detention statute that is appro­
priately narrow in application and that provides sufficient proce­
dural safeguards would pass constitutional muster. I respectfully 
refer the subcommittee to my written statement for a full discus­
sion of the constitutional issues. 

Providing statutory authority, in limited circumstances, to order 
the detention of especially dangerous defendants would, in our 
view, permit the courts to address the issue of pretrial criminality 
more effectively and honestly than under the present strictures of 
the Bail Reform Act. 

Furthermore, this alternative would be fairer to many defend­
ants than the de facto detention which many believe is achieved in 
the present system through the imposition of excessively high 
money bonds. Concerns about a defendant's dangerousness would 
be addressed in a straightforward way in the pretrial detention 
hearing. It would be necessary that information bearing squarely 
on the issue of dangerousness be presented, and the defend an t 
would be given an opportunity to respond to this evidence and 
present any mitigating information. 

Both H.R. 4264 and H.R. 4362 contain pretrial detention provi­
sions. For reasons discussed in my written statement, our clear 
preference is for those in H.R. 4362, and we would urge their adop­
tion with these three amendments. The rationale for these amend­
ments is fully discussed in my written statement. 

First, we suggest an amendment that would make it clear that 
the factors upon which the court relies in denying release be estab­
lished by clear and convincing evidence. 

Second, we strongly recommend deletion of that part of the 
standard for an order of detention that would require a finding of a 
substantial probability that the defendant committed the offense 
with which he is charged. This we regard as especially important, 
and from our discussions with prosecutors in the District of Colum­
bia, the requirement of substantial probability of guilt on the un­
derlying offense is one of the principal reasons that the District of 
Columbia statute has not been used effectively. 

Third, the Department recommends that detention generally be 
required where a defendant has been convicted, within a reason­
ably related period of years, of a serious offense that was commit­
ted while he was on release. 

There are, in addition to pretrial detention, other measures that 
should be included in our bail laws that would further enhance our 
ability to deter and respond effectively to bail crime. 

First, we recommend that all released defendants be subject to a 
mandatory condition that they refrain from committing a crime 
while on bail. H.R. 4362 contains such a mandatory release condi­
tion. 
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Second, we believe that the violation of this condition-that is, 
the commission of a crime while on release-should, if the second 
crime is a serious one, generally result in the mandatory revoca­
tion of the defendant's bail. 

Third, the Department re~ommends the adoption of a provision 
that would permit the temporary detention of persons who are ar­
rested while on a form of conditional release. Both H.R. 4264 and 
H.R. 4362, like the current· provisions of the D.C. Code, contain a 
section permitting such temporary detention. 

The Department, however, prefers the 10-day detention period of 
H.R. 4362 over the 5-day period in H.R. 4264. In our view, the 10-
day period represents a more reasonable time frame for notifying 
the releasing authorities and allowing them to respond. 

As I noted earlier, while current law does not permit considera­
tion of dangerousness in most pretrial release decisions, this consid­
eration is permitted where postconviction release is sought. The 
postconviction release provisions of the Bail Reform Act are, none­
theless, in our view, seriously flawed, for they presumptively favor 
release of convicted persons. 

Like the Violent Crime Task Force, the Department believes that 
there are compelling reasons for reversing this presumption. 

First, it is at odds with the presumptive validity of conviction at 
law. Second, this adoption of a liberal release policy for convicted 
persons undermines the deterrent effect of conviction and erodes 
the community's confidence in the criminal justice system by per­
mitting convicted persons to remain at large even though their 
guilt has been established beyond a reasonable doubt. 

In addition to reversing the standard favoring postconviction re­
lease, we also urge that, when release is sought pending appeal, t.he 
defendant be required to establish that his appeal presents a sub­
stantial question of law or fact on which he is likely to prevail. 

H.R. 4362 would fully implement these recommendations in the 
area of postconviction release. So would H.R. 3006, except to the 
extent that it would retain the current standard for release pend­
ing imposition or execution of sentence. 

In our assessment of the Bail Reform Act, we have also identified 
areas in which legislation would facilitate the ability to meet the 
traditional purpose of the act: Assuring the appearance of the de­
fendant. We have three recommendations in this area. I respectful­
ly refer the subcommittee to my written statement for a discussion 
of these recommendations. 

Our final recommendation is that the Government be given a 
right to seek review and appeal of release decisions analogous to 
that now provided for defendants. 'rhere is now only very limited 
case law addressing this issu9. In practice, release decisions are 
often hastily made. We believe that, as a matter of sound policy 
and basic fairness, the Government should be able to seek reconsid­
eration of those release decisions which it views as clearly inappro-
priate. . 

These, then, are the recommendations of the Department of Jus­
tice for amendment of our bail laws. Of the three bail bills before 
the subcommittee, H.R. 3006, H.R. 4264, and H.R. 4362, none would 
implement all these recommendations. However, H.R. 4362 comes 
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the closest, and we believe that it represents the kind of compre­
hensive approach to bail reform that is urgently needed. 

In sum we believe that this bill sets forth the basic framework 
for much' needed reform of our bail laws, although we urge that it 
be improved in several of the recommendations I have mentioned 
today. 

Mr. Chairman, that completes my statement, and at this time I 
would be pleased to try to answer any questions you or other mem­
bers of the subcommittee may have. 

[The statement of Mr. Harris follows:] 

.. 
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STATEMENT OF JEFFREY HARRIS, DEPUTY ASSOCIATE ATTORNEY GENERAL, U.S. 
DEPARTMENT OF JUSTICE 

Mr. Chairman and Members of the Subcommittee: 

I would like to thank you for the opportunity to present the 

views of the Department of Justice 011 the issue of bail reform, and 

to comment briefly on the three bail reform bills before the 

Subco~ittee (H.R. 3006, H.R. 4264, and H.R. 4362). 

In recent years, federal bail laws have been the subject of 

increasing criticism and debate. Last year, both the President and 

the Chief Justice called for reform of our bail laws, and the 

Attorney General's Task Force on Violent Crime, which I served as 

Executive Director, made several recommendations aimed at 

improving federal bail laws. In addition, the introduction of 

numerous bail reform bills during this Congress by members of both 

the House and Senate underscores the widely held view that there 

is an urgent need to provide the federal courts with the tools to 

make rational and appropriate bail decisions. The Department of 

Justice shares the position held by many in the Congress, the 

judiciary, the law enforcement community, and the public at large, 

that we must act to address the deficiencies of our bail laws. 

Presently, federal release practices are governed by the Bail 

Reform Act of 1966. Prior to its enactment, the decision to release 

a defendant on bail was largely a matter within the discretion of 

the courts, and there was little statutory guidance to assist the 

courts in the exercise of this discretion. Furthermore, an over-

dependence on cash bonds coupled with delays in bringing defendants 

to trial -- delays which have now been substantially reduced through 

implementation of the Speedy Trial Act of 1974 -- resulted in the 

16-719 0 - 83 - 11 



~ ~~----9~+~--~~------------------------------------------------------------------~~ -----------------------------

\ 

158 

lengthy pretrial incarceration of too many federal defendants, a 

disproportionate number of whom were poor. The Bail Reform Act, 

by providing a comprehensive set of criteria to be applied by the 

courts. in making release determinations and encouraging the use of 

forms of conditional release tailored to the characteristics of 

individual defendants as alternatives to the use of cash bond, did 

much to achieve fairer and more rational bail decisions - goals 

which the Department of Justice continues to support. 

HO\vever, fifteen years of experience with the Bail Reform Act 

have demonstrated that, in some important respects, that Act does 

not permit the courts to make release decisions that strike the 

proper balance between the rights of defendants and the need to 

protect the integrity of our judicial process and the safety of the 

public. 

In my statement today, I will first discuss the reforms ~vhich 

the Department recommends to achieve necessary improvements in our 

bail laws. Hany of these recommendations are, as I will note, the 

same as, or similar to, those made by the Violent Crime Task Force. 

I will then turn to a brief discussion of the bail reform bills 

before the Subcommittee in light of these recommendations. 

DEPARTMENT OF JUSTICE RECOMMENDATIONS FOR BAIL REFORM 

1. Consideration of Dangerousness in the Pretrial Release Decision. 

The most prevalent criticism of the Bail Reform Act is that it 

does not permit the courts, except in capital cases, to consider in 

the pretrial release decision the danger a defendant may pose to 
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others if released. The sole issue that may be addressed is the 

likelihood that the defendant will appear for trial. Thus, the 

federal courts are without authority to impose conditions of release 

geared toward assuring community safety or to deny release to those 

defendants who pose an especially grave risk to community safety. 

If the court believes that a defendant poses a significant danger 

to others, it faces a dilemmai it can release the defendant prior 

to trial in spite of these fears, or it can find a reason, such as 

risk of flight, to detain the defendant by imposing high money 

bond. Too often the resolution of this dilemma causes the court 

to make an intellectually dishonest determination that the 

defendant may flee when the real problem is that he appears likely 

to engage in further criminal activity if released. 

We believe that the law must be changed so that it recognizes 

that the danger of a defendant may pose to others is as valid a 

consideration in the pretrial release determination as is the 

presently permitted consideration of the likelihood that the 

defendant will flee to avoid prosecution. It is, in our view, 

intolerable that the law denies judges the tools to make honest 

and appropriate decisions regarding dangerous defendants. 

TLe concept of permitting an assessment of defendant 

dangerousness in the pretrial release decision has been widely 

supported. In his September, 1981 address to the International 

ASDociation of Chiefs of Police, the President called for an 

amendment of current law to permit pretrial detention of the most 
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dangerous federal defendants. In February of last year, the Chief 

Justice in his annual address to the American Bar Association, 

not.ed the "startling amount of crime committed by persons on 

release pending trial," and stressed the need to provide greater 

flexibility in our bail laws so that judges may give adequate 

consideration to the element of future criminality in making bail 

decisions. Endorsements of the validity of weighing the issue of 

dangerousness are incorporated in the release standards developed 

by such groups as the American Bar Association, 1/ the National 

Conference of Commiss ioners on Uniform State Laws, y The National 

District Attorneys Association, 1/ and the National Association of 

Pretrial Service Agencies. ~/ Furthermore, the laws of several 

states recognize that dangerousness is an appropriate concern in 

bail determinations, ~/ as does the District of Columbia Code, 

1/ American Bar Association, Standards Relating to the 
Administration of Criminal Justice: Pretrial Release (1979) 
Standards 10-5.2, 10-5.8, and 10-5.9. ' 

~/ National Conference of Commissioners on Uniform State Laws 
Uniform Rules of Criminal Procedure (1974), Rule 341. ' 

1/ National District Attorneys Association, National Prosecution 
Standards: Pretrial Release (1977), Standard 10.8. 

4/ National Association of Pretrial Service Agencies, Performance 
Standards and Goals for Pretrial Release and Diversion (1978), 
Standard VII. 

~/ States permitting some consideration of defendant dangerousness 
in the pretrial reJ.ease determination include Alabama, Alaska 
Arkansas, ~olorado, De~aware, Hawaii I ~entucky, Maryland, Minr~esota, 
New Hampsh~7e I New Mex~co, North Caroll.na, Ohio, Oregon, Pe(1'nsyl vania, 
South Carol~na, South Dakota, Vermont, and Virginia. Also two 
states, Wisconsin and Hichigan, recently passed amendments 'to 
their state constitutions to permit consideration of dangerousness 
in the bail determination and to permit pretrial detention. 
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passed by the Congress in 1970, which provides that the risk a 

defendant poses to community safety may be a factor in setting 

release conditions and may also, in certain circumstances, serve 

as the basis for denying release entirely. ~/ 

This widely based support for giving judges the authority to 

weigh risks to community safety in bail decisions is a response to 

the growing problem of crimes committed by persons on release -- a 

problem that is growing in spite of what is believed to be a not 

uncommon practice of setting high money bond to detain potentially 

dangerous defendants. In a recent study conducted by the Lazar 

Institute, "[a] pproximately one out of six defendants in the 

eight-site sample were rearrested during the pretrial period. 

Almost one-third of these persons were rearrested more than once, 

some as many as four times, before their original cases were 

settled·"l/ A similar level of pretrial criminality was reported 

in a study of release practices in the District of Columbia 

conducted by the Institute for Law and Social Research, where 13% 

of all felony defendants released were rearrested in the pretrial 

period. Among defendants released on surety bond, the form of 

conditional release which under the D.C. Code, like the Bail 

Reform Act, is used for only those defendants who are the greatest 

£/ 23 D.C. Code §§132l and 1322. 

7/ La~ar Institute, Pretrial Release: A National Evaluation of 
Fract~~es and Outcomes - Summary and po1ic~ Analysis (Washington 
D,C., August 1981) (hereinafter cited as t e Lazar Study). ' 
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bail risks, the incidence of pretrial arrest reached the alarming 

rate of 25%. §j 

While statistics on rearrest rates, although they vary 

considerably, give some indication of the extent of the problem of 

pretrial criminality, it is probable that they do not fully 

reflect the seriousn.ess of the problem of dealing with dangerous 

defendants under the Bail Reform Act, since we know that many 

crimes remain unsolved and never result in arrest, and thus cannot 

be reflected in figures based on rearrest rates. 

In order to provide an adequate mechanism to deal with 

dangerous defendants \.,ho are seeking release, federal bail laws 

must be changed. First, the issue of the risk a defendant may 

post to community safety must be acknowledged as a legitimate 

concern in all release decisions. Second, the courts must be 

given the authority to order the detention of those defendants who 

are so dangerous that no conditions of release ,.,ill reasonably 

assure the safety of other persons and the community. 

We do not suggest that pretrial detention will entirely solve 

the problem of pretrial criminality or that it is appropriate for 

more than a relatively sma.ll portion of ':ederal defendants. 

8/ Institute for Law and Social Research, Pretrial Release and 
Misconduct in the District of Columbia 41 (April 1980) 
(hereinafter cited as the INSLAW study). 

There are studies which report lower incidences of rearrest of 
released persons. For example, a study designed to assess the 
effectiveness of p~~trial service agencies established under the 
Speedy Trial Act reported a marked deccline in rearrest rates from 
10% to 4% in the ten demonstration districts. Administrative 
Office of the United States Courts, Fourth Re~ort on the 
Implementation of the Speedy Trial Act of 1:97, Ti tie II, \"ashington I 
D.C" June 1979, at 49. 
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However, we must recognize that much of the dangerous and violent 

crime now plaguing the country is committed by career criminals, 

those who have absolutely no respect for the law or the rights of 

our citizens, and who repeatedly commit crimes with a not 

um.,arranted confidence that the odds of their being ar'rested, much 

less sent to prison f.or their crimes, are very much in their . 
favor. It is with respect to this group of defendants that the 

courts must be gi.ven the opportunity to consider the option of 

pretrial detention. 

In reaching the conclusion that our bail laws must be amended 

to permit courts to deny bail to those defendants who pose the 

most grave risks to the safety of other persons and the community, 

we have given full consideration to the question whether such a 

statute would be constitutional. It is our conclusion that a 

pretrial detention statute that is appropriately narrow in 

application and that provides sufficient procedural safeguards 

would pass constitutional muster. 

This position has been bolstered by the recent decision in 

United States v. Ed\.,ards (decided Hay 8, 1981), in which the 

District of Columbia Court of Appeals ~ banc upheld the 

constitutionality of the District of Columbia's pretrial dete~tion 

statute. In this case, the court rejected the most commonly 

raised argwllent concerning the constitutionality of pretrial 

detention, that is, that pretr.ial detention is violative of the 

due process clause in that it permits punishment of a defendant 

prior to an adjudication of guilt. The court concluded, correctly 
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in our view, that pretrial detention is not intended to promote 

the traditional aims of punishment such as retribution or 

deterrence, but rather that it seeks "to curtail reasonably 

punish for prior act," and thus is predictable conduct, not to 

constitutionally perm~ss~ e un er . 'bl d the Supreme Court's decision in 

Bell v. Wolfish, 441 U.S. 520 (1979). ~/ 

Some opponents of pretrial detention argue that it is improper 

to dc~y release on the basis of predictions of future behavior. 

h J'udges can, with an acceptable level of However, we believe t at 

~dent~fy those defendants who are most likely to pose a accuracy,... ... 

danger to the safety of others if they are released prior to 

trial. While such pred~ct~ons .. are not infallible, it is clear 

. comb~nations of offens~ and offender that the presence of certa~n ... 

characteristics, cons~ er~ng ... 'd . such quest~ons as the nature and 

seriousness of the offense charged, the extent of prior arrests 

and convictions, and a history of drug addition, have a strong 

positive relationship to the probability that the defendant will 

commit a new offense while on release. 

Furthermore, the concept of basing release determin'ations on 

the likelihood of future conduct is not new to federal law. The 

courts are already required in all release decisions under the 

Bail Reform Act to predict defendant behavior with respect to the 

issue of appearance. Under that Act, the courts are also required 

9/ United States v. Edwards, No. 80-294, slip op. at 20-25, (D.C. 
App. Hay 8, 1981), petItIon for ~. ~, (July 8, ~98l) d (Nh. 81-5017). After a lengthy analys~s, tne 70ur~ also reJect7 tbe

il ent that the Eighth Amendment's proh~bit~on on excess~ve a 
~~~r~citlY guarantees a right to pretrial release. 
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to predict whether defendants awaiting trial for capital offenses 

and convicted defendants awaiting sentencing or disposition of 

appeals will pose a danger to the community if released. 

Similarly, a federal magistrate may detain a juvenile under 18 

U.S.C. 5034 pending his juvenile delinquency proceeding in order 

to insure the safety of others. We see no reason why similar 

assessments of the probability of future criminality should not 

also be made as to adult defendants awaiting trial. Indeed, the 

INSLAW study suggested a greater ability to predict pretrial 

rearrest than failure to appear. 10/ 

Nonetheless, since assessing the risk of future criminality 

is a difficult task, we recon~end generally that pretrial 

detention should be ordered only when the facts indicating the 

dangerousness of the defendant have been established by "clear and 

convincing" evidence. This would provide a high standard for 

invoking pretrial detention on a case-by-case basis, and is 

consistent with a recommendation of the Violent Crime Task Force. 

However, like the Violent Crime Task Force, we also believe that 

there is one group of defendants -- those who have in the past 

committed a serious crime while on pretrial release -- who should 

be presumed to be dangerous and ineligible for release. Such 

defendants have already estabJished beyond a reasonable doubt, 

first, that they are dangerous, and second, that they cannot be 

trusted to abide by the law while on release. A provision that 

10/ INSLAW study, supra note 8 at 63-64. 
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would deny release to these defendants would not 1 on y incapacitate 

those who have demonstrated that they are l~kely ... to engage in 

further criminal activity if released, it would also serve as a 

strong deterrent to criminal conduct by those who are released. 

Pretrial detention is a serious matter, for it deprives a 

defendant of his liberty prior to an adjudication of guilt, and, 

as noted above, we do not believe it is appropriate for other than 

the small, but identifiable, group of most dangerous defendants. 

However, it is our view that where there ~s h' h b ... a ~g pro ability 

that a person will commit additional crimes if released, the need 

to protect the public becomes sufficiently compelling that a 

defendant should not be released pending trial. This rationale 

that a defendant's interest in remaining free prior to conviction 

is, in some circumstances, outweighed by the need to protect 

societal interests -- is, in essence, that which has served to 

support court decisions sanctioning the denial of bail to defendants 

who have threatened jurors or witnesses, 11/ or who pose significant 

risks of flight. 12/ In such cases, the societal interest at 

issue was the need to protect the integrity of the judicial 

process. Surely, the need to protect the innocent from brutal 

crimes is an equally compelling basis for ordering detention 

pending trial. 

11/ See, e. g., United States v Wind, 527 F.2d 672 (6th Cir. 
IV75) j UnItea States v. Gilbert: ~F.2d 490 (D.C, Cir. 1969), 

12/ See, ~, g., United States v. Abrahams, 575 F.2d 3 (1st Cir. 
1978) . 
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It is the Department's position that giving the courts the 

authority to deny release to defendants who pose a serious and 

demonstrable danger to the safety of others is not only sound 

policy. but would also represent a more honest way of addressing 

the problem of potential misconduct by persons seeking release. 

Despite the fact that the Bail Reform Act prohibits any considera­

tion of defendant dangerousness, much less detention based on high 

probability of future criminality, it is widely believed that many 

courts do achieve the detention of particularly dangerous defendants 

by requiring the posting of high money bond. even if the defendants 

may pose little risk of flight. 

That such instances of de facto detention of dangerous 

defendants would occur is hardly surprising. As noted earlier. 

current law places our judges in a desperate dilemma when faced 

with a clearly dangerous defendant seeking release. On the one 

hand. the courts may abide by the letter of the law and order the 

defendant released subject only to conditiona that will assure his 

appearance at trial. On the other hand. the courts may strain the 

law, and impose a high rrDney bond ostensibly for the purpose of 

assuring appearance but actually to protect the public. Clearly. 

neither alternative is satisfactory. The first leaves the 

community open to continued victimization. The second. while it 

may assure community safety. casts doubt on the fairness of 

release practices. 
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Providing statutory authority, in limited circumstances, to 

order the detention of especially dangerous defendants would , in 
our view, permit the courts to address the issue of pretrial 

criminality both effectively and honestly. Furthermore, we 

believe that this alternative would be fairer to defendants than 

the present practice. In the pretrial detention hearing, the 

government would be required to come forward with information 

bearing squarely on the dangerousness of the defendant, and the 

defendant would be provided an oP?ortunity to respond directly to 

this evidence. 

2. Other Measures Addressing Bail Crime. 

wnile we believe that pretrial detent~on f h 
• 0 t e most dangerous 

defendants is crucial to reduc~ng the number f . 
• 0 cr~mes now committed 

by persons released pending trial, there are additional, and more 

modest, changes which would further enhance b'l' our a ~ ~ty to deter, 
and respond effectively to, bail crime. 

Firs t, the Departmen t, like the Violent Crime Task Force, 

recommends that whenever a defendant' d d 
~s or ere released, the 

court should be required to impose a condition that the defendant 

not commit another crime while on release. We believe that it is 

appropriate in every instance in which an arrested person is 

released that this mandatory condition be imposed so as to stress 

to the defendant the legitimate expectation of both society and 

the court that he be law-abiding. 

" 
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Second, we recommend that a violation of this condition of 

release, !.~., the commission of another crime while on bail, 

should result generally in the revocation of the defendant's 

release. We believe that once it is established that there is 

probable cause to believe a released defendant has committed 

another serious offense, the defendant has, through his own 

actions, established his dangerousness and his inability to abide 

by the conditions of his release, and that he should, without any 

additional showing, be ordered detained. 

Third, ~ve recornmend the adoption of a provision that would 

permit temporary detention, for a period of up to ten days, 6f a 

defendant who has been arrested for a crime and is already on a 

form of conditional release such as bail, probation, or parole. 

This would give the arresting authorities a reasonable opportunity 

to contact those authorities who originally released the defendant 

so that they may, if appropriate, pursue revocation proceedings in 

light of the defendant's subsequent arrest. A similar provision 

is now included in the release provisions of the D.C. Code, and in 

his testimony before this Subcommittee, former United States 

Attorney Charles Ruff noted that this provision, which complements 

the D.C. Code pretrial detention statute, has been an extremely 

effective tool in dealing with recidivists. 

3. Denial of Release to Assure Appearance. 

For the most part, the forn;s of conJitional release sanctioned 

by the Bail Reform Act have beer. adequate to assure the appearance 

of defendants at trial. Statistically, the rate of failure to 



170 

failure to appear among federal defendants is quite low. 

Nonetheless, there is an identifiable minority of defendants as to 

whom no form of conditional release is adequate to assure 

appearance. With respect to these defendants, the courts should 

be given clear statutory authority to deny release without the 

need to impose high money bond to accomplish this result. While 

the Bail Reform Act contains no provisi~n authorizing the court to 

detain outright a defendant that it finds is a significant flight 

risk, the implicit authority of the courts to deny pretrial 

release to defendants who are likely to flee to avoid prosecution 

has been recognized in case law. 13/ 

Despite this case law upholding the power to order detention 

of defendants who are severe flight risks, it has been our 

experience that many judges are reluctant to exercise this power 

because of the absence of specific authority in the federal bail 

statutes. Again, as has bean the case with extremely dangerous 

defendants, there is instead a tendency to achieve detention 

through the imposition of high money bonds. While we believe 

that, in some cases, money bond can be an effective mechanism for 

assuring appearance, it is also clear that in cases where the only 

means of assuring appearance is through detention, prosecutors 

sometimes feel compelled to achieve this result by seeking, and 

some judges are willing to set, money bonds in amounts the defend­

ant cannot realistically be expected to meet. 

13/ See, United States v. Abrahams, 575 F.2d 3 (1st Cir. 1978), 
and United States v. Meinster, 481 F. Supp. 1121 (S.D. Fla. 1979). 
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This misuse of the money bond system can and should be 

. avoided by giving the courts specific authority to detain 

defendants who pose substantial flight risks. As noted by the 

Violent Crime Task Force in its endorsement of ~his change in our 

bail laws, permitting denial of bail in those cases where no form 

of conditional release will assure appearance would be not only a 

more honest way of addressing the problem of flight to avoid 

ff ' 11 Too often we have been prosecution, but more e ect~ve as we . 

surprised by the ability of defendants who are engaged in 

extremely lucrative criminal activity -- particularly those who 

are majbr narcotics traffickers -- to meet extraordinarily high 

money bonds, and to willingly forfeit these bonds by fleeing the 

country. \-lith respect to such defendants, the most stringent form 

of release recognized by the Bail Reform Act -- money bond -- is 

not sufficient to assure their appearance at trial. In such 

cases, the la\v should make it clear that an order of detention i.s 

appropriate. 

4. Post-conviction release. 

In the Violent Crime Task Force's discussion of its recommenda­

tions for amendments of current bail laws, the present standard 

governing release after conviction was described as "[ 0] ne of the 

most disturbing aspects of the Bail Reform Act," for it presump­

tively favors the release of convicted persons who are awaiting 

. . execut;on of sentence or who are appealing their impos~t~on or ... 

convictions. U d 18 U S C 3148 a Person seeking release after n er ... , 
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conviction must be released on the least restrictive conditions 

necessary to assure appearance unless the court finds that the 

person is likely to flee or pose a danger to the community. Only 

if such a risk of flight or dangerousness is found, or, in the 

case where release is sought pending appeal, the appeal is found 

to be frivolous or taken for delay, may the judge deny release. 

Like the Task Force, the Department is of the view that there 

are compelling reasons for abandoning th:= present standard 'vhich 

presumptively favors post-conviction release: 

"First, conviction, i:1 which the deftmdant' s 
g1.J.ilt is established beyond a reasona.ble ,joubt, 
is presumptively correct at law. Therefore, 
while a statutory presumption in favor of 
release prior to an adjudication of guilt may 
be appropriate, it is not appropriate after 
conviction. Second, the adoption of a liberal 
release policy for convicted persons, partic­
ularly during the pendency of lengthy appeals, 
undermines the deterrent effect of conviction 
and erodes the community's confidenc~ in the 
criminal justice system by permitting convicted 
criminals to remain free even though their 
guilt has been established beyond a reasonable 
doubt." 14/ 

Thus, the Department joins the Violent Crime Task Force in 

recommending that the standard for post-conviction release be 

amended so that, a$ a general rule, release on bail would not be 

presumed for convicted persons who are awaiting imposition of 

execution of sentence or who had been sentenced to a term of 

14/ Attorne 
~C., August 17, 1 81, at 5. A ootnote to t ~s passage referred 
to the fact that the low rate of reversal of federal criminal 
convictions -- 10.4% for cases terminated during the twelve month 
period ending in June 1979 -- gives support to the presumptive 
validity of criminal convictions in the federal courts. 
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imprisonment and were awaiting appeal; rather release would be 

permitted only in those cases in which the convicted person is 

able to provide convincing evidence that he will not flee or pose 

a danger to the community and, if the person is awaiting appeal, 

that the appeal raises a substantial question of law or fact 

likely to result in reversal of conviction or an order for a new 

trial. A similar standard is now incorporated in the release 

provisions of the District of Columbia Code. 15.1 

5. Government appeal of release decisions. 

The Bail Reform Act now specifically provides defendants with 

opportunities to move for reduction of bond, and to seek reconsider­

ation and review of release decisions. However, the Act does not 

provide the government any analogous rights to appeal release 

decisions. Thus, the situation has arisen where, faced with what 

it believes to be an improper release determination, the government 

has been powerless to seek review of a hastily made decision. which 

permits the defendant to flee the jurisdiction or to return to the 

community to commit further crimes. 

While we have had some success in arguing that the government 

is not precluded, in certain cases, from seeking reconsideration 

of a release order, despite the lack of any specific statutory 

15/ D.C. Code sec. 23-1325. 
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authority to do SO. 16/ ~ve believe that as a matte"" 
.L of both sound 

policy and bclSic fairness th , e government should be . g~ven clear 
authority to appeal release decisions. 

6. Penalties for b '1' . a~ Jump~ng should be more closely proportionate 
to the penalties for th ff e 0 ense originally charged. 

One of the ways in which the law seeks to deter flight to 
avoid prosecution is by k' 

rna ~ng bail jumping a separate punishable 

offense (18 U.S.C. 3150). Under current law 
the maximum penalty 

for bail jumping is five ' years imprisonment it the offense 
originally charged was a felony, and 

. one year's imprisonment if 
the offense originally charged was a 

bail jumping penalties 
misdemeanor. However, the 

can effectively serve the goal of 

deterrence only if they are more closely - proportionate to the 
penalties for the offense . h 

w~t, which the defendant ~as charged 
when he was released. 

Under the present system, the five-year penalty for bail 
jumping may dissuade d f a e endant charged with an offense 
punishable by a five or ten year . 

- pr~son sentence from fleeing. 

1£/ In United States v Zuc 64 
authority of the gover~mentC~~OI 5 F.2d 104 (2d Cir. 1981) the 

d ' . . request that at' •. d I con ~t~ons of release that had r~aL JU ge amend 
Was found to be implicitly contbeer se~ bb y another juicial officer 
Zuccaro, who had a Ion histo emp ate y the Bai~ Reform Act. 
charged with a hijacki~g invor~.of B1reshts for ser~ous crimes was 
a~ter his bail was set by a rna tn~ t~e t eft of $750,000. Th~ dav 
f~~;d a motion with the Distri~tSC~~re at ?150,OOO, the government 
ba7.L· The District Court orde d ~ to ~ncr~ase the amount of 
ba~l to $350 000 and th d re an ~ncrease ~n the amount of 
validity of the ~rder. e efendant unsuccessfully appealed the 

.. 
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But where the penalty for the original offense is in the range of 

twenty years or above, the present penalty for bail jumping may 

not be an adequate deterrent to flight, for the defendant may be 

tempted to go into hiding until the government's case becomes 

stale and witnesses are unavailable, and then surface to face only 

the five year penalty for bail jumping rather than the much more 

severe penalty for the offense originally charged. 

Therefore, we urfje that the penalties for bail jumping be 

made more closely proportionate to those for the offense 

originally charged. This was also a recommendation of the Violent 

Crime Task Force. 

f. Inquiry into the sources of proper tv used to post bond. 

Increasingly, federal prosecutors are faced ~vith the problem 

of defendants I particularly those engaged in highly lucrative 

criminal activities I ~.,rho forfeit large money bonds and flee 

prosecution. These defendants, who use the proceeds of their 

illegal activ:i.ties to post bond or provide collateral for 

corporate surety bonds I vie~v forfeiture of bond as just another 

cost of doing business. Indeed, it appears that there is a 

growing practice among those engaged in large scale criminal 

activities of setting aside a portion of "'re proceeds of crime to 

cover this "cost." 

The rationale of the use of money bond as a form of conditional 

release. is that thE~ prospect of forfeiture of the bond can be a 

sufficient incentive to assure appearance. Ho~vever J this 
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rationale does not hold true where the proceeds of crime are used 

to finance the bond and forfeiture is in fact anticipated as the 

cost of avoiding prosecution. Thus, the source of money or other 

property used to post bond may be determinative of whether the 

bond will an effective means of assuring the defendant's presence 

at trial. 

Presently, there is some question whether the coures have 

full authority to inquire into the sources used to post bond and 

to deny bond if they are not satisfied that the source of the 

prop~rty is such that the bond will be effective in assuring the 

defendant's appearance. 1I/ Thus, we recommend that the courts be 

given specific statutory authority to inqUire into the source of 

money or other property offered to fulfill financial conditions of 

release, and to refuse to accept the money or property if it 

appears that because of its source, it will not reasonably assure 

the appearance of the defendant at trial. 

17/ Rule 46(d) of the Federal Rules of Criminal Procedure permits 
ene courts to require :J surety. other than corporate sureties, to 
file an affidavit listing the property use to secure a bond, ant 
it is likley that ehis provision authorizes a hearing into the 
soruce of property to secure a bond, at least with resepct to 
non-corporate sureties. However, there is no p.xpress authority 
for the courts to make a similar inquiry '..:here the bond is to be 
provided by a corporate security. Nonetheless, at least two 
courts have conducted such an inquiry. See, United States v. 
Melville, 309 F.Supp. 824 (S.D.~.Y. 1970). and Unieed States v. 
DeMorchena, 330 F.Supp. 1223 (S.D. Cal. 1970). 

'. 
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DISCUSSION OF BILLS BEFORE THE SUBCOMMITTEE 

I would now like to turn to a discussion of the three bail 

reform bills before the Subcommittee (H. R. 4362, H. R. 4264, and 

H.R. 3006) in light of the Department's recommendations for 

amendment of our bail laws that I have described. After a review 

of these bills, it is our assessment that H.R. 4362 represents 

the best vehicle for accomplishing these improvements. This 

bill, in our view, sets forth the basic framework for much needed 

bail reform, although we will suggest several ways in which we 

believe that it can be improved. H.R. 4362 is substantially 

similar to S. 1554, the comprehensive bail reform bill recently 

approved by the Senate Judiciary Committee. 18/ Seve~al of the 

improvements to H.R. 4362 that I will suggest today were incor­

porated in S. 1554 by the Senate Judiciary Committee. 

1. Consideration of Defendant Dangerousness in the Pretrial 
Release Decision 

All three of the bill$ before the Subcommittee would permie 

the courts to consider Jefendant dangerousness in the pretrial 

release decision. However, only H.R. 4264 and H.R. 4362 would 

provide for the denial of pretri31 release to those defendants 

18/ The only substantive difference betWeen H. R. 43?2 and 
s;- 1554, as introduced, is that H.R. 4362 would reeail.dn mo 7ny bofnd 
while S. 1554, as intrOduced, did not. In its cons era~~on ~ 
S 11:54 the Senate judiciary Committee restored the optl.on OJ: . ;) , . . h' h I imposing financial conditions of release, an actl.on w ~c t1e .. 
Department strongly supported. As approved by the Senate Judl.cl.ary 
Committee, S. 1554, like H.R. 4362, contains safeguards against 
the misuse of money bond. 
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~vho pose an especially grave risk to the safety of others. 

Providing for the pretrial detention of the most dangerous of 

offenders is a change in current law that the Department believes 

is essential. Although I will make suggestions for improving the 

pretrial detention provisions of H.R. 4362, we believe that these 

provisions are preferable to those in H.R. 4244 because of two 

aspects of the latter bill that we find problematic. 

The first drawback of the pretrial detention provisions of 

H.R. 4264 is its mandate of a bifurcated proceeding in which the 

court must first go through the exercise of determining the 

eligibility of the defendant for release under section 3146, and, 

I assume, set conditions of release as is required under that 

section. Only after this step is completed may the court then 

proceed with a hearing concerning pretrial detention. This 

procedure seems an extremely inefficient use of limited judicial 

and prosecutorial resources. 1~1 Furthermore, this scheme, at 

least as we understand it, appears to be c~nceptually self­

contradictory. In determining release eligibility under section 

3146, as it would be amended by the bill. the court is to deter­

mine the form of release which is appropriate in light of both 

the risk of flight and danger to the community which may be posed 

by the defendant. Yet the very basis for pretrial detention 

~I I understand that lhen asked his views on this sort of 
procedure during testimohY before the Subcommittee in July of 
last year. former United States Attorney Charles Ruff voiced similar criticism. 
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under this bill is an assessment that no form of conditional 

release will be sufficient to minimize acceptably the threat the 

defendant poses to the safety of others. 

The second problem with H.R. 4264's pretrial detention 

provision is its requirement that once the court determines the 

the defendant poses a significant danger to the safety of other 

persons, it still may not deny release unless it makes the 

additional finding that the alternative of advancing the trial 

date will not reasonably minimize this danger. Of course, common 

sense tells us that the more we limit the period of release, the 

less opportunity the defendant will have to engage in further 

criminal activity. However, we do not view the formula advanced 

in H.R. 4264 as a workable one. First, the extent to which our 

already overcrowded criminal dockets can be manipulated to 

achieve even speedier trials for especially dangerous defendants 

is very questionable. Second, trial dates would have to be 

significantly advanced to achieve a real minimization of the 

threat posed by particularly dangerous defendants. In the Lazar 

study, for example, forty-five percent of the rearrested defendants 

were rearres ted within four \veeks of their initial release. 20/ 

Preparing for td,al within such limited time constraints would in 

many cases be extremely difficult for our already overburdened 

federal prosecutors, and as a result our chances for obtaining 

conviction of the most violent and dangerous offenders the 

category of defendants fOl" whom conviction is vital if \ve are to 

protect society -- will be diminished. 

20/ Lazar study, supra note 7, at 51. 
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H.R. 4362, on the other hand, presents neither of these 

problems, and thus, in our view represents a better approach to 

pretrial detention. tve ~vould, however, make these suggestions for 

improving the pretrial detention provision of H.R. '~362. In order 

for a court to deny pretrial release ~~der H.R. 4362, the court 

would has to make two findings: firs t, tha t there. are no 

conditions of release that "will reasonably assure the appearance 

of the person as required and the safety of any other person and 

the community," and second, that there is a "substantial probabil­

ity" that the defendant committed the offense with which he is 
charged. 

With respect to the first of these findings, we believe that 

the factors upon which the judge bases his determination of the 

necessity of pretrial detention be supported by clear a1 ~ convinc­

ing evidence, and would suggest an appropriate amendment to make 

this clear. Generally, the court should consider a range of 

factors and make the detention decision on a case-by-case basis. 

Thus, as a general rule, we do not believe that it is appropriate 

to identify a particular factor or combination of factors as 

necessarily indicative of dangerousness, since the information 

supporting this conclusion will likely vary considerably from case 

to case. However, as noted in the first part of my statement, we 

believe that there is one circumstance which constitutes compel­

ling evidence that the defendant will pose a grave threat to 

others if released, and that is where he has previously been 

convicted of a serious crime which he committed while on release. 

In our view, Such defendants may be presum~d, on the basis of 
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this factor alone, to be very poor risks, and we urge that H.R. 

4362 be amended to require, generally, that such defendants be 

denied release. 

Our second and equally major concern with H.R. 4362's 

standard for pretrial detention is that it, like H.R. 4264, 

requires the government to establish a "substantial probability" 

that the person committed the offense with which he is charged. 

This is the standard currently in the D.C. Code and has been 

construed by the District of Columbia Court of Appeals in United 

States v. Edwards, supra, as being "higher than probable cause" 

the standard required to secure a civil and "equivalent to 

injunction" (sl1.p op. p. . . 38) The Edwards opinion, however, 

that Probable cause -- a standard consistently strongly suggests 

sustained by the Supreme ourt C as the basis for "significant 

restraints on liberty" (ibid.) is a constitutionally suffi-

bell'eve that the "substantial probability" cient standard, and we 

factor should be eliminated as needlessly burdensome, In our 

view, a better balance between the defendant's interest in 

pretrial freedom and the public's interest in protecting the 

community is struck by requirlng pro a e cau . b bl se to believe that 

the defendant committed the crime with which he is charged. -- a 

requirement that would necessarily appply in detention proceedings 

by virtue of current criminal procedure 2~/ -- coupled with proof 

~l/ At the initial appearance before a magistrate, ~h~ p~in~ at 
fuiich the release determination is to be made, the e en anWhich 

. b virtue of an arrest warrant or a summons 
elther a~pea~sl Y4(a) of the Federal Rules of Criminal Procedure, ~~~;~p~~r~~d ~yea judicial finding that there is probable cause 
(footnote continued on next page) 
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by clear and convincing evidence of the facts relied on to 

conclude that he poses a danger to other parsons or the community. 

Our objections to the "substantial probability" requirement 

stem not only from the vi.ew that the probable cause requirements 

of current law are sufficient to assure the validity of the 

charges against the defendant and to support in appropriate cases 

a determination to deny releas~, but also from the practical 

problems entailed in coming forward with the additional evidence 

necessary to meet this standard, particularly in those cases in 

which arrest is not preceded by a full investigation or lengthy 

grand jury proceedings. Unless a case is fully developed, it may 

be impossible in the short period of time ,,,,ithin which the 

detention hearing must be held to muster the additional evidence 

necessary to meet this standard in light of the devotion of time 

and manpower required in such an effort. In our experience and 

discussions with prosecutors in the District of CoJ.umbia, these 

difficulties in meeting the analogous requ~rement under the 

District of Columbia's pretrial detention statute were cited as a 

principal reason for the prosecutors' failure to request a 

pretrial detention hearing, as required under that statute, for 

most of the last ten years. 

(footnote continued from previous page) 
to believe a crime has been committed and that the defendant 
committed the crime, or if no warrant has been issued at the time 
of the defendant's initial appearance, Rule Sea) requires the 
filing of a complaint that complies with the probable "luse 
requirements of Rule 4 (a). Thus, at the time of bail i.t.:!aring, 
the validity of the charges against the defendant will have 
already been scrutinized. Furthermore, the issue of probable 
cause will again be examined in the course of a preliminary 
hearing or the filing of an indictment. 

,. 
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Thus, we recommend the deletion of the requirement that the 

government demonstrate a "substantial probability" that the 

defendant committed the crime with which he is charged before 

detention may be ordered. 22/ 

2. Other Heasures Addressing Bail Crime 

Refraining from Criminal Activity as Mandatory Condition 
of Release 

Of the three bills, only H.R. 4362 would require, in all 

cases, the imposition of a mandatory condition of release that 

the defendant not commit a federal, State, or local offense 

during the period of release. As noted in the first section of 

my testimony, the Department strongly supports the inclusion of 

this mandatory release condition. 

Revocation of Release Upon the Commission of a Serious 
Offense While on Release 

H.R. 3006 incluoes a specific section providing that a 

person ,·,ill be subject to revocation of his release if there 

probable cause to believe that he committed a felony while on 
• 

release. H.R. 4362 provides generally that the sanction of 

is 

revocation is to be available if a person violates a condition of 

his release, and under this bill the commission of such a crime 

22/ We note that, in any event, owing to an apparent drafting 
error, the "substantial probabil.ity" requirement in H.R. 4362 has 
been applied not only in cases which detention is sought on the 
basis of dangerousness, but also in cases in which the basis for 
detention is risk of flight or the obstruction of justice involv­
ing threats to, or intimidation of, witnesses or jurors, contrary 
to logic and present law. See 23 D.C. Code 1322, in which the 
"substantial probability" test is applied only where the basis 
for detention is dangerousness. 
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is a violation of the mandatory release condition discussed 

above. Where the crime committed on release is a serious one, 

the Department believes that merely permitting revocation of 

release is not a sufficient response. Instead, it is our 

position that ~vhere there is a probable cause showing that a 

person has committed a felony while on release, the law should 

generally require that his release be revoked. 

Temporary Detention to Permit Revocation of Conditional 
Release 

Both H.R. 4264 and H.R. 4362 contain provisions permitting 

the temporary detention of persons who are arrested while they 

are on a form of conditional release. The purpose of these 

provisions, which the Department strongly supports, is to permit 

the defendant to be held in custody for a short period so that 

the original reledsing authorities can be notified of his arrest, 

and take action to revoke his release, if appropriate. This 

temporary detention provision is limited to a five-day period in 

H.R. 4264, as is the temporary detention provision of the current 

D.C. Code. The Department believes that H.R. l~3621S ten-day 

period provides a more realistic time for notifying the releasing 

authorities and giving them an opportunity to respond. 

One aspect of the temporary detention provision of H.R. 4362 

which does concern us is its requirement that the court find that 

"no condition or combination of conditions will reasonably assure 

the appearance of the person ... and the safety of any other 

person or the community." This is the same standard the bill 

prescribes for an order of pretrial detention based on dangerous-
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ness or risk of flight. In light of the class of defendants to 

which the temporary detention provision applies -- those arrested 

vlhile on bail, parole, or probation -- ~ve urge that a less 

stringent standard be adopted. For example, the temporary 

detention provision of H.R. 4264 simply requires a finding that 

the defendant "poses a risk of flight or a danger to the safety 

of any other person or the community," and under the analogous 

provision of the D.C. Code, the required finding is simply one 

that the defendant "may flee or pose a danger .... " The 

Department endorses these some~vhat less stringent standards. 

3. Denial of Release to Assure Appearance 

Only H.R. 4362 would include a specific provision authorizing 

the pretrial detention of persons who pose especially severe 

risks of flight. As I noted earlier, the inherent authority of 

the courts to deny release in such circumstances has been recog­

nized in case law, but codification of this principle would be a 

significant improvement. 

4. Post-Conviction Release 

Both H.R. 3006 and H.R. 4362 would amend current law govern­

ing post-conviction release. The Department recommends amendment 

of these provisions in two respects. 1be first, and n~st signifi­

cant change ,vould be to reverse the current presumption favoring 

post-conviction release. The second change would be to require, 

in cases where release is sought pending appeal, that the convicted 

person demonstrate that his appeal raises a substantial question 

of law or fact likely to result in reversal of his conviction or 
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an order for a new trial. H.R. 4362 would accomplish these 

changes fully, as vlOuld H.R. 3006, except to the extent that it 

would not reverse the standard presumptively favoring release in 

cases where bail is sought pending imposition or execution of 

sentence. 

5. Government Appeal of Release Decisions 

As was discussed earlier, the Department strongly endorses 

an amendment to current law to permit the government to appeal 

release decisions. Both H.R. 3006 and H.R. 4362 would achieve 

this goal. 

6. Penalties for Bail Jumping 

All three bills would leave unchanged the current penalties 

for bail jumpine: up to five years' imprisonment where the 

originally charged offense was a felony and up to one year's 

imprisonment where the original offense was a misdemeanor. As I 

noted in the first part of my statement, the Department advocates 

a readjustment of the penalties for bail jumping so that they 

more closely parallel the penalties for the offense with which 

the defendant was charged when he was released. It is our view 

that this reform would make 'th~ prospect of prosecution for bail 

jumping a more effective deterrent to flight. 

7. Inquiry into the Source of Funds Used to Post Bond 

The last of the Department's recommendations for improvement 

of our bail laws was the inclusion of a provision specifically 

authorizing the court to conduct a hearing into the sources of 

property used to post bond. None of the bills before the 

Subcommittee would provide for such hearings. In our experience J 

\ 
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financial conditions of release do not adequately assure the 

appearance of the defendant when the source of property pledged 

to secure release is the proceeds Qf crime. Thus, the Department 

recommends that the Subcommittee include in any bail reform 

legislation it may approve a provision authorizing the courts to 

conduct inquiries to determine the source of property used to 

secure release. 

CONCLUSION 

In my testimony today, I have presented to the Subcommittee 

the major recommendations of the Department of Justice for 

improving our federal bail laws, and have assessed the extent to 

which the three bills before the Subcon~ittee would implement 

these recon~endations. None of the bills would accomplish all 

the improvements we have outlined. However, of the three bills, 

H.R. 4362 C0mes the closest, and it also represents a comprehen­

sive approach to bail reform that is, in the Department's view, 

necessary. 

Clearly, the most important issue that the Subcommittee must 

consider in these hearings is the pretrial detention of the most 

dangerous defendants. Pretrial detention is a controversial 

issue. However, in our view, the time has come to recognize that 

it is no longer tolerable that our law requires judges to order 

the release of defendants who pose obvious and grave risks to the 

safety of others. 1be Department of Justice urges the Subcommittee 

to approve legislation that would give our courts the authority 

to deny release to that small but identifiable group of dangerous 

defendants. 

Mr. Chairman, that completes my statement, and at this time 

I would be pleased to try to answer any questions that you or 

other members of the Subcommittee may have. 
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Mr. KASTENMEIER. You didn't comment on, and I am not sure 
whether you have it or not-a proposal by the American Bar Asso­
ciation which would require consideration of the dangerousness in 
the setting of bail release conditions and would permit detention 
prior to trial only if a condition of release were violated. I think 
that is basically their proposal. 

Are you familiar with it? 
Mr. HARRIS. Yes, I am. Our view is that the proposal we have 

outlined today, namely, to allow a determination as to dangerous­
ness in the first instance, is the sounder of the proposals. The prob­
lem we have with the proposal you mention, Mr. Chairman, is that 
it basically does not allow a court to make that decision until after, 
so to speak, giving the defendant one bite of the apple, after he is 
Dn release or on some condition of release and violates it. 

We believe a court ought to be able to make that determination 
when first confronted with the defendant. 

Mr. KASTENMEIER. What would be the effect of adoption of let's 
assume H.R. 4362, Mr. Sawyer's bill, with your amendments? What 
would be the effect in terms of detainees? How many detainees 
would you anticipate, and where might they be detained and what 
might the costs be? 

Mr. HARRIS. It's hard to give you numbers, but it is fair to say 
that Mr. Sawyer's bill, with the amendments we recommend, 
would result in more people being detained and, at a substantial 
cost. As we all know, jails, both in the State and Federal system, 
are at capacity, if not more. 

We believe that this bill ought to be used sparingly and in addi­
tion all other means that we have at our disposal to make more 
rational decisions be used so we only detain those who really do 
present serious risks of flight or danger be taken. That would in­
clude the following; 
V~gorous a~herence to the Speedy Trial Act, the use of pretrial 

serVIce agencIes--
Mr. KASTENMEIER. Pretrial supervision over defendants. 

. !VIr. HA~RIS. That. is correct. To insure that those agencies pro­
VIde the kInd of adVIce to the courts so that we have rational deci­
sions separating those who need to be detained from those who 
don't because, very frankly, we do not have the ability in gross 
numbers to detain more people than we are now without substan­
tial building of new jails. 
. That doesn't appear to be in the offing. So what we are suggest­
Ing, really, and what I think is reasonable to expect, is that we will 
not change our population substantially because there simply is 
not the ability to do that in terms of places to detain, but we would 
change the mix so you would have persons detained pretrial who 
are the most serious cases in both the risk of flight and the danger­
ousness category. 

1\1r. ;rApLEY. Mr. Chairman, I just .wanted to add that as to cost, 
whIle It IS of course true that pretrIal detention is costly, as Mr. 
Harris mentioned, in the event of cOllviction and a sentence to im­
prisonment of the detained individual, the amount of time that he 
was detained pretrial would be credited toward the service of his 
sentence, so he would not be imprisoned for a longer time as a 
result. 

., 
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Mr. KASTENMEIER. Presuming his conviction. 
Mr. PAULEY. Presuming his conviction, which I think one must 

do in terms of the class of people we are talking about. 
Mr. KASTENMEIER. Mr. Harris, I didn't quite understand the mix. 

You said some people of course, I understand, under your plan, 
would be detained so as to avoid flight, others because of a danger 
to the community, this would constitute a mix; but it isn't a mix of 
the same numbers it would be an increment built on top of the 
other so it would b( in addition, is that not what you had in mind? 

M/ HARRIS. Yes. I would say that, let me put it this way, if we 
had excess jail capacity and such a bill were passed, it is probably 
true in my judgment, that there would be a greater number of 
people detained pretrial. . . 

What I am suggesting i~ in the pr~sent situation w,here t~~ JaIls 
are at capacity, and we SImply dop t have the phYSIcal abIlIty to 
change the gross numbers, we WIll have to be more careful to 
ensure that those who are detained are really required to be. 

Mr. KASTENMEIER. Of course, there will be some who will be re­
leased who will not be found guilty or sentenced to time, and in 
those cases it may be questionable whether the pretrial detention 
was a good social policy. 

What comment would you have about that? 
Mr. HARRIS. That is very true. However, that same concern now 

applies to those who may present a risk of flight and are detained, 
later to be acquitted or convicted and not sentenced to !l term of 
incarceration. The only thing I can really say about that IS th.at so~ 
ciety regards the detention of people who propose a great rIsk or 
flight to be something tpat is necessary in orde~ fo~' our ju~icial 
system to work, and I thmk we have re:;l.C~ed a pOln~ m our hIstory 
in which the community says that theIr Interest~, m ter~s of re­
leasing dangerous people, have to be balanced agaInst the mt-erests 
of individual defendants. 

While it is true that under either theory of detention, pretrial 
flight or dangerousness, there is occasionally a person wh? spends 
time detained who is later acquitted or not sentenced to Incarcer­
ation, that is one of the difficult balancing processes that is neces-
sary. . 

Mr. KAS'l'ENMEIER. I have just one other area to explore WIth you 
before I yield to my colleague. . . 

There is mixed sentiment about the necessity of thIS, at least m 
the Federal system. Some of the reports indicate a need or utility 
for this essentially talking about crimes in the State system, the 
more common crimes, and the nature of some of those arrestees. 
We already have a detention statute for the District of Columbia 
and you alluded to Charles Ruff's testimony before this committee. 

I am not sure whether he criticized the present statute in that 
connection so much as merely to comment somewhat objectively, I 
thought or at least from his own experience they didn't use it very 
much b~cause of the prosecutorial problem of having to present the 
case for detention. 

It just wasn't valuable enough. They felt that ~t w~s ~ore usef~l 
to permit the defendant to be released and bUIld theIr case ultI· 
mately for his conviction at the r~gular trial rather t~an to p~ese.nt 
much of it at the detention hearmg. So, as a result, m the DIstrICt 
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of Columbia, the U.S. attorney seldom avails himself of that stat­
ute. 
. You suggested that any law we pass might make it more attrac­

tive fo~ a pros~cutor, presumably in that connection. Your point I 
guess 1S that m a .Federal system there just are not the large 
nt.~mber of cases whICh seem to compel pretrial detention as there 
mIght b~ or as the case might well be made in the State systems. 

V'Ihat IS your comment on that? 
M~ .. HARRIS. State systet;1s which have the responsibility for the 

t~ad1tIonal common law cnmes are more likely to be faced with the 
kInd of defendant that would require incarceration for dangerous­
ness. However, that is not to say that the Federal system does not 
confront such individuals, although in lesser numbers. 

In our Federal jurisdiction over narcotics, for example, there are 
very often extren:elJ: dangerous people who present themselves 
before the U.S. dIstnct courts. In addition, such crimes as bank 
robbery a,nd others cause u~ to come in to contact in the Federal 
system WIth persons who mIght fit the description of presenting a 
danger to the community. 

So, I.would agree w.ith you that in total numbers the Federal 
system I~ confronted w1th less of these persons. However there are 
substantial areas of Federal ju~isdiction which do cause people who 
present danger to the commumty or others to come before the Fed­
eral courts. 

Mr. KASTENMEIER: Do y~)U l;av~ data to support the need, that is 
to say, do~s data eXIst whIch mdlcates the number of crimes which 
are commItted by Federal defendants before trial when they are re­
leased? 

Do you have any data? 
M? WARLOW. There is a limited study of testing the pretrial 

serVIce agency ~r?gr~m under the Sp~edy Trial Act which also 
looked at the utIhzatIOn of the probatIOn system in dealing with 
~eople who are released prior to trial, and that was limited to I be­
heve there are 10 districts. 

In that the.y showed a lower incidence of arrests, correctly, as 
you s~ggest, In the Federal system t.han we see in studies whi(''h 
examme local or State jurisdictions. There they had a range -~f 
from 10 to 4 percent, although the focus of the study was essential­
ly on ~he effectiven~ss. of ~he two different types of programs. But 
t~at gIV~S l!-s some mdICatIon you are correct, there is a somewhat 
shghter InCIdence of rearrest in the Fpderal system. 

Mr. KASTEN MEIER. Which study is this? 
M.S. WAR,LOW. This is a study that was conducted by the Adminis­

trative Off~ce of Unite~ States Courts on the implementation of the 
Speedy Tn.al Act lookIng at the pretrial service agencies and the 
effect of thIS. 

Mr. KASTENMEIER. Can you ascertain from that for the commit­
te~ how many Federal defendants prior to trial commit crimes that 
mIght have suggested that pretrial detention was desirable? 

Ms. W ~RL.oW. I think the study points out a difficulty in that you 
have an mCIdence of rearrest and I don't know the figures exactly 
But, the studJ: also indicates that 15 percent are already detained 
unde~ the Ball Reform. Act which, of course, doesn't on its face 
permIt any type of pretrIal detention. 
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The suggestion is, of course, that some of these defendants do 
represent extreme political risk and thus they are being detained 
because of the legitimate inability to meet a high money bond. In 
other words, the court has determined that a high money bond is 
necessary. 

But it is also likely that a number of these defendants who are in 
fact detained, of this 15 percent, probably present a serious danger, 
and it is suggested some judges simply will go ahead and post a 
high money bond. There may be an appearance factor, but they 
will do so in hopes of achieving detention. 

Mr. KASTENMEIER. But what that suggests, then, is that the 
present system seems to be working, if those 15 percent are already 
detained, whether appropriate or not, under high money bond or to 
avoid flight or whatever. What about those that are not? I mean, 
that is where I presume the real needs come; those that are re­
leased and then commit crimes. 

Ms. WARLOW. I think this is exactly the mix Mr. Harris has 
talked about, that you do have a portion of defendants being de­
tained because of an inability to meet conditions of release. 

There may be some who are severe risks of flight, some who pose 
severe danger to the community, but because the law does not re­
quire judges to really focus in on that, require the government to 
come forward with evidence bearing specifically on those issues, 
there is an element of uncertainty whether the de facto type of de­
tention we have now is really separating the most dangerous de­
fendants in the greatest numbers. 

Mr. KASTEN MEIER. The study is not definitive in that respect? 
Ms. WARLOW. No; I don't believe so. 
Mr. HARRIS. The other point is we would hope the numbers 

would not be terribly great. We do think it's a tool that ought to be 
available for judges, because if you or I were a Federal judge today 
and we were faced with a defendant and were convinced he would 
appear in our courtroom when we ordered him to, and he walked 
out on the street and committed some heinous crime, and he came 
back on day two and we were still convinced he would appear, and 
we put him back on the street and he committed another heinous 
crime, and came back before us on day three; then if he is back 
before us and if we are really honest and believe he will appear, he 
is entitled to be released once again. 

We don't believe that strikes a proper balance between the needs 
of society for protection and the rights of a defendant. We think 
the tool ought to be available. 
. We hope, Mr. C~airman, as you seem to suggest in your. ques­

tIons, that there WIll not be a great number of persons who Judges 
will find it necessary to detain for this reason. We would prefer as 
many defendants to be released as possible pretrial. It's a tremen­
dous burden, tremendous expense, but the vehicle has to be availa­
ble when the judge is convinced it's necessary to be able to detain 
for that reason. 

Mr. KASTENMEIER. But without arguing that point, what I am 
saying is based on past experience of 3 years, 5 years, whatever the 
studies entail, we ought to be able presently to be fairly precise 
about our expectations in this regard as to the number of defend­
ants that might be so affected because that in part suggests a need. 
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If we can tell how many are detained for other reasons or who 
are unable to make bail, we ought to be able, it seems t~ me to 
make at least an approximation of what is involved here what' we 
are talking about in the Federal system. I would not say we could 
do that for say all of the State systems. It's too large a sampling 
and too many jurisdictions are involved, but in the Federal system 
I would think we could come up with an approximation. 

Mr. HARRIS. We will look into that further and see if such num­
bers are capable of devining. If they are, we will provide them. 

Mr. KASTENMEIER. I understand, Mr. Harris, that precision is not 
possible. But if I were asked or any of us on the floor of the House 
for ex.ample,. how many people we are talking about here, we hav~ 
no gUldance In those terms, and we should have, I think. 

I would like to yield to the gentleman from Michigan, Mr. 
Sawyer. 

Mr. S~WYER. I wish to note, apparently, based on the study by 
the InstItute for Law and Social Research, or INSLA W as it is re­
f~rred .to, that they h.av~, .with a 1~80 . study, shown t~ey could pre­
dIC~ wIth greater relIabIlIty the lIk~lIhood of commIttmg a crime 
whIle on release rather than the faIlure to appear which they are 
required to do. 

Mr. HARRIS. That is their position. As you know Mr. Sawyer 
they are a very highly respected research organiz~tion on such 
issues. They have said that they can identify with regard to the 
risk of flight issue more salient factors than most prosecutors use 
and, on top of that, that even using their own best determinants of 
~isk of flight they would feel more comfortable being able to make 
Judgments about dangerousness based on factors they can identify 
than risk of flight. You are exactly correct. 

The. argument that it is impossible to predict future dangerous 
behavIOr, and therefore, we should not have such a bill as yours 
M~. Sawyer, I think i~ ~ne which is a red herring. Judges are re: 
qUIred to make predICtIOns about future human behavior every 
day. In the juvenile setting, it's made pretrial. When judges sen­
tence people they are making judgments about behavior. And as 
you suggest, the INSLA W study provides salient factors with which 
they say they can make such predictions with some degree of accu­
racy. 

Mr. SAWYER. A Federal magistrate, as you mentioned with de­
fenders under 18, has the full power to do that pending their delin­
quency hearing, to restrain them because of danger to other people. 
I would not see a good reason why they would be more able to do it 
with someone under 18, to predict, than they would be someone 
over 18. 

Mr. HARRIS. That is exactly right, Mr. Congressman; I agree with 
that. 

l\;tr. SA ~YER. Apropos of wh.at I thought was a pretty acute obser­
vatIO~ by Roger Paul~y, who IS usually pretty acute anyway, in my 
expe~Ience, acute I should say, that really they are credited with 
th~ tIme served anyway and so maybe the gross period of incarcer­
atIOn would not be changed by the fact that there was a pretrial 
detention. 

A suggestio~ was made how about those that are not convicted. 
Apparently, hIstory, to the extent we have it, would indicate that 
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that is a relatively isolated situation. We had testimony July 1981, 
July 29, by Charles Ruff who was the U.S. District Attorney for the 
District of Columbia and he is referring to this pretrial detention 
that they have available. He said, and I am reading from his offi­
cial filed statement here: 

From 1976 through 1980 we moved for pretrial detention in 73 cases and were 
successful in 60 of these. During that period every defendant who was ordered de­
tained under the statute was convicted. 

In 1980 we sought preventive detention 12 times and 10 requests were ~ranted. 
All defendants were convicted, including the two as to whom our motion was 
denied. 

So while undoubtedly that might undoubtedly in an isolated case 
occur I would not think, based at least on the history we have, it 
would be sufficiently frequent to render invalid the observation 
made by Mr. Pauley. 

I also feel on this question of incarceration and not just in jails 
but prisons too, that really, I guess at least as I see it, there are 
really three reasons that can be used: 

One, punishment; two, protection of the rest of the social order, 
and three rehabilitation. I think the rehabilitation has been some­
what disc~edited at this point by most authorities and by history 
such as we have it. 

I think we are just going to have to develop out of the many, 
many alternatives other satisfactory punishment options as op­
posed to detention as a punishment option, and really narrow it 
down on the one thing; namely, protection of the rest of the social 
order. 

Probably if we analyze our prison popula!ion, tha~ would 1:>e re-
quired as to a relatively small percentage of the entIre ones Incar­
cerated enough so it would significantly, at least it would be a re­
duction from the total prison population sufficient to think solve 
our overcrowding problems for a long time in the fut.ure. . 

I think it's just -been too freely us~d as the punIshment deVICe 
when there are other means available that perhaps would be more 
effective and just as punitive without some of the aspects and ex­
pense of incarceration. 

But I do think incarceration is, unfortunately, in many, many 
cases, and having spent some time as an urban prosecutor, I am 
very aware of this, man;v, many times there is ~eally no other. al­
ternative for the protectIOn of the rest of the socIal order from Just 
habitual, repetitive criminals, and of a dangerous variety. 

So I think to limit the judiciary or delimit them from considera­
tion, danger to society is really taking away the one thing that 
really does justify confinement as opposed to perhaps some of the 
other possibilities. 

Mr. HARRIS. I guess if you look at the question of dangerousness 
versus risk of flight, as a member of society, I would guess that my 
personal opinion on this would be representative of the average 
person. If they had a choice of having a nondangerous person ~ee 
the jurisdiction and never be brought to trial, as opposed to havmg 
a dangerous person out on the streets, that they would keep the 
dangerous person in pretrial custody and take their chances that 
the nondangerous person will flee. 

+ 
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So what I am really saying is that it would seem to me that soci­
ety would tell us, the people in the United States would tell us 
today that in terms of pretrial confinement, their primary concern 
is the danger that the defendant represents to them. Risk of flight, 
my guess would be a secondary concern for most Americans. 

Mr. SAWYER. I think you are right. Incidentally, I think your sug­
gested changes are good and I will yield back, Mr. Chairman. 

Mr. KASTENMEIER. One final question, as raised by Mr. Sawyer, 
was the question of predicting dangerousness. You seem sanguine 
that one could do this. You say it's clear that various characteris­
tics have a strong positive relationship to the probability the de­
fendant will commit a new offense on release. It has been suggest­
ed this view is not really borne out by the newly released report of 
the National Institute of Justice which states, among other things: 

Another approach that has been recommended for reducing pretrial arrest rates 
is to permit the preventive detention of defendants who are likely to commit crimes 
during the pretrial release period. 

Unfortunately, they conclude, 
No consistently reliable way of accurately identifying such defendants has yet 

been developed. 
.Past studies have not been notably successful in their applicability to predict pre­

trIal arrest:s,. nor are the findings from the national evaluation of pretrial release 
more promIsmg. 

This continues, therefore, to be a point of controversy in the 
dialog and in the discussion of the utility of preventive detention 
and that is the predictability of dangerousness. I just wonde~ 
whether you have any further comment on that point? 

Mr. HARRIS. I do have two comments. One of the approaches we 
suggest in determining dangerousness, and I think probably one of 
the best indicators of future behavior, is relevant past conduct. In 
cases in which someone has previously, within say a period of 5 
years been in a pretrial release status and been convicted of com­
mitting a serious crime while on a pretrial release status, we say 
that that ought to presumptively make the person dangerous when 
he comes to court again and that the court ought to look at his 
past conduct while on pretrial release, and that ought to be a very 
strong indicator. 

That would, in addition, have the very positive effect we believe 
of cr~ating a deterr~nt t.o com~itting c~ime while on bail; namely, 
that If you do commIt crIme whIle on ball and are convicted of com­
mitting such a crime, that you recognize that should you appear 
before a court again in the next 5 years you will presumptively be 
considered dangerous, so there will be a deterrent effect on your 
conduct while on bail, because it will affect your ability to be re­
leased in future cases. 

Second, I am familiar with the quote which you read, Mr. Chair­
man. I would suggest that I am not sure whether the study you 
have .before yo~ co~sider.ed the INSLA W study, which Mr. Sawyer 
mentloned, whICh Identifies offense and offender characteristics 
which they say can determine pretrial dangerousness better than 
pretrial risk of flight. 

I do think it's an area of social science which will remain in con­
troversy. I do not think judges or anyone else can predict human 
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behavior with certainty, and I am not sure if that were possible 
that we would find that to be desirable. 

So, I agree that it is an area of controversy. I disagree with the 
study saying that they have not found any way of so predicting. I 
think the INSLA W study does provide a framework. 

Mr. KASTENMEIER. I realize the difficulties of statistically justify­
ing a position in an area of social measurement of this sort. On the 
other hand, there are some interesting possibilities. That is one of 
the reasons I was asking you for some of your own forecasting in 
this connection. 

Mr. Sawyer mentioned Charles Ruff's testimony, which was very 
interesting testimony. In it he did cite the statistics Mr. Sawyer 
cited, to wit: That they had asked for 73 detentions, and 60 were 
granted; they had asked for 12 in another year and 10 were grant­
ed. I don't think we have the report, but we asked I think it was 
his office for this analysis. 

Where the judge failed to grant the request in those 2 cases on 
the 13 cases earlier, 2 cases later, where his judgment was pitted 
against the courts in terms of the dangerousness of these individ­
uals, what about those 15 cases, since they were released, did they, 
in fact, commit crimes or did they not? Whose judgment was borne 
out? At least that would be, while a small sampling, indeed might 
be an indicator as to the effective exercise of judgment, both prose­
cutorial judgment and judicial judgment in this area. 

I cannot say that one should base on that small sampling, but it 
might be useful, indicating something to us. 

Mr. HARRIS. We will see if we can get that. I would only point 
out that obviously the cases in which the judge disagreed with the 
U.S. attorney are probably, of the total sampling of those granted 
and those not granted, the most marginal cases. But I do agree it 
would be interesting to look at that. 

Mr. KASTENMEIER. Yes, and as to others thut in fact were de­
tained, presumably we cannot tell because they were never re­
leased, at least not released prior to trial. 

On behalf of the committee, Mr. Harris, I want to thank you for 
your appearance, you and your colleagues. You have been very 
helpful to the committee and we appreciate your statement. During 
the period we consider this question and legislation relating to this 
question we hope to be in further touch with you. 

Mr. SAWYER. Mr. Chairman, may I make just one comment apro­
pos to the observation you made. In the case of United States v. Ed­
wards, where the District of Columbia early release statute's con­
stitutionality was tested, and upheld, I might say, in that particu­
lar case the court denied the motion for pretrial detention, and 
while the defendant was released he committed ahd was charged 
with the crime of burglary, robbery, and sodomy in an incident 
while he was out on bail; so there is at least one instance on which 
he let them out and the answer is an emphatic yes. 

Mr. KASTENMEIER. Someone picked a good case to proceed with, 
obviously. 

Mr. HARRIS. Thank you for the opportunity to testify. We look 
forward to working with you. We consider this an important issue 
and would be happy to work with you and your staff in any way to 
try and do the pubHc's business. 



\ 

196 

Mr. KASTENMEIER. We appreciate that. We have worked with Mr. 
Pauley for many years. 

Mr. PAULEY. Thank you. 
Mr. KASTENMEIER. Now I would like to call, representing the 

American Civil Liberties Union, both Mr. David Landau and Mr. 
Martin Michaelson, who have appeared many times before the 
Congress to offer thei.t views on public issues of importance. 

Mr. Michaelson, do you want to proceed first, sir, or Mr. Landau? 

TESTIMONY OF DAVID LANDAU, AMERICAN CIVIL LIBERTIES 
UNION, AND MARTIN MICHAELSON, ATTORNEY AT LAW, WASH­
INGTON, D.C. 

Mr. LANDAU. 1\1r. Chairman, the American Civil Liberties Union 
is, of course, pleased to once again appear before your subcommit­
tee to present its views on a criminal law issue .of significance. 

The ACLU is a nonpartisan nationwide organization of 250,000 
members which is dedicated to the enforcement of the Bill of 
Rights. 

I bring apologies from Mr. Glasser, who unavoidably could not be 
here today, but we would like to have his statement read into the 
record. 

Mr. KASTENMEIER. Without objection, his statement will be re­
ceived and made a part of the record. 

[The statement of Mr. Glasser follows:] 
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EXECUTIVE DIRECTOR, AMERICAN CIVIL LIBERTIES UNION, 
TESTIMONY OF IRA GLASSER~ND MARTIN MICHAELSON, ESQ. 

Hr. Chairman and Members of the Subcommittee: 

C4v4l Liberties Union appreciates the The American ...... 

opportunity to present R 4264 which its views on H.R. 3006 and H.. , 

ide for pre-trial detention ld amend the Bail Reform Act to prov 
wou . t The 
of defendants who have been foun d dangerous to the commun~ y. 

. tion which is dedicated ACLU is a nationwide, nonpartisan organ~za 

and enhancement of rights guaranteed by the to the preservation 

Constitution. 

the issue of violent crime committed In recent months, 

has r isen once again to the forefront by awaiting trial persons 1 
A number of bail reform proposa s of the debate on crime control. 

the Attorney General's Task have been made in Congress, and 

recommendations in this area. 

authorize imprisonment of de fen­

trial, the ACLU does not ob-

Force on Violent Crime has made 

Insofar as these proposals wotild 

dants believed likely to flee before 

th are consistent with the Consti­ject to the proposals because ey 

tution and necessary 
. t' Insofar to the administration of JUs ~ce. 

curtail the abuses of the existing money­as these proposals would 

bail is sometimes set so high that only bail system, under which 

make .it, the ACLU supports the the wealthiest defendants can 
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1/ 
proposals a~ a major advance for civil liberties.- Insofar 

as legislative proposals provide for speedy trials, the ACLU 

enthusiastically agrees that this is an efficient, effective 

and constitutionally appropriate method of dealing with the 

problem of crime committed by defendants on bail. 

However, the proposals before this Subcommittee, H.R. 

3006 and H.R. 4264, go beyond these desirable objectives. These 

bills would authorize judges to imprison untried persons not to 

ensure their appearance at trial, but to keep them off the streets. 

Proponents refer to this as "preventive detention." 

For many years, the American Civil Liberties Union has 

opposed pre-trial imprisonment except where that sanction is 

required to ensur.e the defendant's appearance at trial. The ACLU 

policy is consistent with long-standing United States practice, 

and has roots in the presumption of innocence and the rights to 

due process of law, trial by jury and bail guaranteed by the Fifth, 

Sixth and Eighth Amendments to the Constitution. The ACLU believes 

II The Bail Reform Act of 1966 attempted to come to terms 
with the practice of imposing money bail for purposes beyond 
those permitted by the Constitution, i.e., for purposes other 
than ensuring appearance at trial. See generally, Foote, ~he 
Coming Constitutional Crisis in Bail, 113 U.PA.L.REV. 959 (1965). 
D. FREED and P. WALD, BAIL IN THE UNITED STATES (1964). There 
is a substantial body of evidence that the Bail Reform Act has 
not reSUlted in a decline in abuse of the money bail system. See 
P. Weld, The Right to Bail Revisited: A Decade of Promise With­
out Fulfillment, in S. NAGEL, THE RIGH'l'S OF THE ACCUSED (1972); 
P. v:EISS, F.REEOOM FOR SALE (1974). Thus, defendants who present 
no risk of flight are still detained for long periods of time 
prior to trial because of an inability to meet excesslvely high 
money bail. 
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that "preventive detention" is a misnomer. Instead of elimin-

ating crime, "preventive detention" would add to it, by making 

hardened criminals of persons needlessly imprisoned before trial, 

as we show below. "Preventi ve detention" would also and neces-

sarily deprive many innocent persons of freedom, the most 

cherished civil liberty. 

The constitutionality of pre-trial detention has been 

debated among legal scholars for many years. In our judgment, 

H.R. 3006 and H.R. 4264 violate the well-established constitutional 

principles that the accused is presumed innocent until proven 

guilty at trial, and that freedom may not be lawfully restricted 

except by the least restrictive means required to assure appearance 

at trial. Jackson v. Indiana, 406 U.S. 715 (1972); Stack v. ~oyle, 

342 U.S. 1 (1951). As the Supreme Court has said, "This tradi­

tional right" to freedom before conviction permits the unhampered 

preparation of a defense, and serves to prevent the infliction of 

punishment prior to conviction .•• [U)nless this right to bail before 

trial is preserved, the presumption of innocence, secured only 

after centuries of struggle, would lose its meaning." Stack v. 
2/ 

Boyle, 342 U.S. I, 4 (1951).- Giving government the power to 

imprison people without a trial and merely upon a judge's guess 

about future dangerousness stands these fundamental principles on 

their head. Imprisoning many of the innocent in the hope of 

imprisoning a few of the guilty is not in the American tradition. 

~I See Foote, supra; Meyer, Constitutionality of Pre-trial 
Detention, 60 GE.L.J. 1139 (1962); Tribe, An Ounce of Detention: 
Preventive Justice in The World of John Mitchell, 56 VA.L.REV. 
371 (1970). 
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The pending "preventive detention" proposals would 

sharply curtail individual liberties without having any positive 

effect on crime. Studies have shown that only a small percentage 

of defendants commit crimes while on bail. A Harvard University 

study, for example, involved a random sample of 427 defendants 

in Boston who were released on bail. Of the 427, only 4 com­

mitted serious crimes during the first 60 days after they were 
3/ 

released. -

Another study, not yet public, conducted by the Lazar 

Institute for the United States Department of Justice, has found 

that, at best, "preventive detention" would cause a very slight 
4/ 

decrease in the arrest rate of defendants awaiting trial.- The 

Lazar Institute, Pre-trial Release: An Evaluation of Defendant 

Outcomes and Program Impact, Summary and Policy Analysis, U.S. 

Department of Justice, March, 1981 p. IX, (hereinafter Lazar 

Institute). According to that study, only 1.9% of all defendants 

released before trial are convicted of and imprisoned for serious 

3/ A. Angel, et al., Preventive Detention' An Empirical Analysis, 
6 Ha~vard civ:Lib.-Ci~v~.~R~t~s~.~L~.~R~e~v7.~3~1~7~,~3~670~·-'(~1*9~7~1~)~.~~s~e~v~e~n~e~m~p~ir~~~'cal 
studies cited at footnote 276 of the Angel article (pages 347-48) 
corroborate these findings. 

i/ Convictions for pre-trial crime must be distinguished from 
~re~trial arrests. ,The pre-trial rearrest is not a reliable 
~nd~c~tor of pre-tna~ crimp.. It is a. commonly accepted police 
pract~ce to consult llsts of defendants Who had been released on 
bail when investigating a crime. This method necessarily leads to 
a greater probability of false arrests for defendants Who are 
awai~in~ trial than for othe7 members of the community. The 
conv~ctlon rate, therefore, 1S a more reliable indicator of 
pre-trial crime. 
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5/ 
crimes committed while on release.- This strongly suggests that 

pre-trial release is not an important cause of serious crime, 

and that even if all defendants were detained while awaiting 

trial, no subst~'tial reduction in the overall rate of serious 

crime would result. h~at would result from such a policy would 

be the needless and wasteful imprisonment without trial of 

massive numbers of people. 

Of course, no one proposes to imprison all defendants 

awaiting trial. Everyone agrees that would be clearly unconsti­

tutional. It would also be impossible, given the physical 

capacity of the existing prison system. For those reasons, "pre­

ventive detention" advocates endorse the detention of only those 

defendants who if released would be dangerous. 

5/ The pre-trial arrest rate is somewhat higher. Of the 3,488 
defendants in the eiqht-si te sample of local jurisdictions studied 
by the Lazar Institute, 85% secured pre-trial release. Lazar 
Institute, p. 6. Of ~lose individuals released, 84~ were not 
subsequently arrested while awaiting trial. Id. p. 6. Therefore, 
ol)ly 16% of the total number of individuals released were arrested 
again while awaiting trial. Id. Moreover, '~hat counts in law 
enforcement is not the number of arrests but the number of good 
arrests, that is, arrests that result in convictions. Measured by 
this .standard, the Lazar Institute study is more significant. Less 
than half of those arrested -- 7.8% of all those released -- were 
convicted of crimes for which they were arrested while awaiting 
trial on the original charges. Id., p.227. Of those who were 
convicted, only 3.8% of all released defendants were ultimately 
imorisoned for crimes con~itted while awaiting trial on another 
ch~rge. The study also found that one-half of those jail sentences 
were for less serious crimes such as prostitution, drunkenness, 
disorderly conduct and driving while intoxicated. Id. These are 
hardly the serious crimes involving personal violence that most 
people have in mind when they evaluate preventive detention as 
a possible remedy. 
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Is it possible to predict who among a given group of 

criminal defendants would, if released, commit a serious crime? 

If only 1.9% of released defendants are convicted of and 

imprisoned for a serious crime committed while awaiting trial, 

is it possible to tell in advance which individuals will consti-

tute that 1.9%? The clear answer is no. Every study of this 

question demonstrates that neither psychiatrists nor judges 

can make such predictions with any reliability, and that in order 

to imprison a significant portion of that 1.9%, a dramatically 

large percentage of persons who will not commit crime if released 
6/ 

would have to be imprisoned as well.- Many innocent persons 

would have to be locked up in order to deter very few guilty 

ones. 

The Lazar Institute study has confirmed findings of these 

studies that dangerousness is almost impossible to predict. Lazar 

~/ See American Psychiatric Association, Task Force Report on 
the Clinical Aspects of Violent Individuals, 28 (1974); Cummings 
and Monohan, Social Policy Implications of the Inability to Pre­
dict Violence, 31 Journal of Social Issues 153, 156 (1975); Kozol, 
Bourcher and Garofalo, The Diagnosis and Treatment of Dangerousness, 
18 Crime and Delinquency 371 (1972); Wenk, Robinson and Smith, Can 
Violence Be Predicted, 18 Crime and Delinquency 393 (1972); J.W-.--­
Locke, et al., Compilation and Use of Criminal Court Data in Rela­
tion to-Pre=Trial Release of Defendants: Pilot Study, Washington, 
D.C~, National Bureau of Standards, U.S. Department of Commerce 
(1970); John Monohan, University of California, Irvine, Ethical 
Issues in the Pr~ion of Criminal Violence, a paper delivered 
at the Conference on Solutions to Ethical and Legal Dilemma~ in 
Social Research, Washington, D.C., February 25, 1980, at 10; Rubin, 
Predictions of Dangerousness in Mentally III Criminals, 21 Arch. 
General Psychiatry, 392 (1972); Diamond, The Psychiatric 'Prediction 
of Dangerousness, 127 University of Pennsylvania Law Review, 439 
(1974); Bruce J. Ennis and Thomas R. Litwack, Psychiatry and the 
Pres,umption of Expertise: Flipping Coins in the Courtroc1m, 62 
California Law Review, 693 (1974). -
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Institute p. 247-53. To achieve even a slight reduction in 

the rearrest rate, and a negligible reduction in the re-conviction-

and-imprisonment rate, would require the wholesale imprisonment 

of innocent persons and an unprecedented increase in pre-trial 

detention. As the Lazar Institute found, even the best state-

of-the-art indicator of future criminality, applied to a control 

group by scientists with the benefit of hindsight, was wrong 

half of the time. Id. at p. 254. 

The conclusion of Wenk and his colleagues (1972) 
that "there has been no successful attempt to 
identify, within ••• offender groups, a sub­
class whose members have a greater than even 
chance of engaging again in an assaultive act" 
is true for both juveniles and for adults. 
It holds regardless of how well-trained the 
person making the prediction is -- or how well 
programmed the computer -- and how much informa­
tion on the individual is provided. More money 
or more resources will not help. Our crystal 
balls are simply very murky, and no one knows 
how they can be polished. Monahan, Ethical 
Issues In The Prediction of Criminal Violence, 
supra, at 10. 

Similarly, studies of psychiatrists' predictions of 

dangerousness show that they are wrong about 95% of the time. 

Ennis and Lit~ack, supra. Even when such predictions are based 

on a proven history of anti-social acts in the recent past they 

are still wrong two-thirds of the time. Id. There is thus no 

way to imprison people based on behavioral predictions except 

at the price of liberty of many who would not be dangerous and 

would not co~nit crime if released. We have attached as an 

appendix to this statement an article that explains this phenom­

enon in detail. 



r 

~---------- ---

204 

Furthermore, the defendant jailed before trial may 

suffer loss of employment, dissolution of ties to the community 

and disruption of family life. In addition, the jailed de fen-

dant is less able to prepare an adequate defense detention 

reduces access to potential witnesses and lawyers. Defendants 

jailed before trial are substantially more likely to be convicted 
7/ 

and receive longer sentences than defendants released on bail.-

'l'he cost of pre-trial iT:1prisonment is enormous. "The 

wastage of millions of dollars yearly in building and maintaining 

jails for persons needlessly detained before trial loses signifi­

cance when measured against the vast wastage of human resources 

represented by defendants and their families and the resulting 
8/ 

costs to the community in social values as well as dollars."-

The proposed legislation, in our view, would increase 

crime. It is well known that pre-trial imprisonment contributes 

substantially to the creation of a class of hardened criminals. 

Prisoners who have not been found guilty are placed in institu-

tions such as jails and detention centers which are "overcrowded, 

understaffed, poorly funded, oppressively regimented, [and) openly 
9/ 

abusi.ve of the fundamental human rights of prisoners ••••• ,,-

7/ See, Arthur R. Angel, ~ al., Preventive Detention: An ~~~irica~ 
Analysis, 6 Harvard Civil Rights - Civil Liberties Law Review 300, 
347 (1971). Seven empirical studies, cited at footnote 276 of tle 
Angel article (pages 347-48) corroborate these findings. 

8/ Botein, Shifting the Center of Gravity of Probation quoted in 
Angel, et al., supra, at 351. 

gl Angel, ~~, supra, at 351 (footnotes omitted). 
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In many respects, persons detained in jail, 
prior to trial are subjected to even worse condi­
tions with less chance for rehabilitation. In a 
recent sampling of convicted prisoners, twelv7 o~ thirteen preferred the penitentiary to the ja~l ~n 
which they were held before trial. The indelible 
impact of this incarceration, the exposure to those 
whose way of life is crime and to persons who have 
lost all hope and are resigned to failure, leave 
many defendants hardened, embittered, and more 
likely to recidivate once released, than they were 
before incarceration. 

Hhile this human toll is great by any measur:, 
the effect of preventive detention is doubly t~ag~c. 
Because many of the defendants are ~oung, p07s~bly 
balanced on a thin line between a l~fe of ~r~me 
and productive citizenship, ~7 im~act of ~ncarcer­
ation on their subsequent cr~m~nal~ty may be,acute. 
Those found not guilty after 60 days of ~onf~nement 
are nonetheless ir,flicted wi th psychol09~cal harm 
and social stigma that many never be erased. lQ/ 

It "Preventive detention" is therefore a highly misleading term. 

will not prevent crime. To the contrary, it is more likely to 

contribute to crime by making hardened criminals out of prisoners 

who may have been guilty of nothing when sent to jail. In the 

words of Sam Ervin, "preventive detention legislation ••• is an 

illustration of what happens when politics, public fear, and 

creative hysteria join together to find a simple solution tq 
11/ 

a complex problem."--

10/ rd. at 352-53 (footnotes omitted). 

11/ Sam J. Ervin, Jr., Foreward: Preventi~e.Det7ntion - ~ ~tep 
Backward for Criminal Justice. Harvard C~v~l R~ghts - C~v~l 
Liberties Law Review, 291, 292 (1971). 



\ 

206 

What, then, can be done about crime committed by 

people awaiting trial? Certa~ ly th ACLU d ~n e oes not advocate 

that such crime be ignored. W b I' th e e ~eve at speedy trials are 

an effective and constitutional alternative to "preventive 

detention. " Speedy trials will reduce pre-trial crime while 

preserving individual rights. The ACLU strongly supported the 

Speedy Trial Act of 1975. This Act will not be fully implemented 

until 1983. It is therefore premature to consider the Draconian 

and ineffective device of preventive detention before other, 

less drastic remedies have been tried. 

Many studies show that authorizing speedy trials would 

dramatically reduce the incidence of crimes committed by _ persons 

awaiting trial. For example, District of Columbia data show 

that "crime on pre-trial release in D.C. appears to be directly 

related to the number of man days [the defendant is) released.,,12
1 

As the Harvard study cited above showed, only 4 of 427 defendants 

released on bail committed serious crimes 
13/ 

during the first 60 

days after they were released.- Another study based on comparabl 
Department, showed that "Persons data, prepared by the Commerce 

classified as dangerous appear to exhibit a greater propensity 
141 

to be rearrested the longer they are on release.-"- Available 

,121 Locke, supra, at 189. 

111 Angel, ~ al., supra, at 317, 360. 

!il Locke, ~ al., supra, at 165. 
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evidence also suggests that the least likely times of rearrest 
lSI 

ar~ shortly after arrest and just prior to trial;-- thus, speedy 

trials are likely to be highly effective in reducing pre-trial 

crime. Indeed, one commentator has recently concluded that if 

the Speedy Trial Act of 1975, which will require trial within 70 

days of indictment, is ever fully implemented, that change alone 
161 

would cut pre-trial crime in half.-

The empirical evidenL~ that speedy trials reduce crime 

is consistent with the practical experience of federal judges. 

For example, Judge George L. Hart testified in Congress as follows: 

Every criminal trial, except for extraordinary 
circumstances, should be tried within 6 weeks to 
2 months, and if this were done, I would seriously 
doubt that you would need to amend the Bail Re­
form Act to provide for preventive detention. 171 

Judge Harold Greene testified to the same effect: 

1:2.1 ld. 

If we could have trials in 6 weeks to 2 months, 
the entire problem of crimes while on bail would 
disappear, because not that many crimes are com­
mitted in the first 45 to 60 days. Also the 3T\ere 
fact that a speedy trial is available would be a 
much greater deterrent to crime than what we 
have now, when it takes a year to a year and 
a half to have a criminal case tried in the 
district court. The delay exacerbates also all 
the constitutional problems. 181 

1£1 Steven Duke, Bail Reform for the Eighties: A Reply to Senator 
Kennedy, 49 Fordham Law Review, 40, 46 n. 40 (1980). 
171 Amendments to the Bail Reform Act of 1966, Hearings before the 
Subcotn."l'I. on Constitutional Rights of the Sen~te Corom. on t.l)e Juctir.5,ar: 
9lst Cong., lost Sess. (1969) at 10-11. 

,!!I ld. at 41. 
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In summary, it is both intolerable and unconstitutional 

to lock up the innocent with the guilty in the vain hope of pre-

venting pre-trial crime. The power to imprison a person who has 

not been proven guilty, based on a "prediction" that he may com-

mit a crime in the future, carries enormous dangers for civil 

liberties. Once established, such a power would lend itself to 

frequent abuse and would begin to undermine the presumption of 

innocence on which our criminal justice system is based. 

Congress must also consider whether a pre-trial imprison-

ment policy, even if it withstood constitutional attack, would 

reduce crime. Because considerable violent crime may be the 

fruit of pre-trial imprisonment, "preventive detention" is more 

likely to exacerbate than to reduce the crime problem. Both 

in its sweeping application to the innocent as well as the guilty, 

and in its likely negative impact on the violent crime problem, 

a "preventive detention" policy would potentially victimize all 

Americans. Such a policy should be rejected as both unconstitu-

tional and unwise. Examining ways to implement more effectively 

the constitutional requirement of a speedy trial would be a far 

better course to take. 
19/ 

Thank you for the opportunity t.o present our views. 

19/ David Landau, ACLU Legislative Counsel, and Ann McCambridge, 
Legislative Associate, ACLU Washington Office, participated with 
us in the research and preparation of this testimony. 
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Mr. KASTENMEIER. We regret you also were to have appeared one 
time before but for unavoidable reasons apparently your appear­
ance was nut made. We had no quorum that day, as I recall. 

We are very pleased to have you here, and to accept Mr. 
Glasser's statement, Mr. Landau. 

Mr. LANDAU. Mr. Michaelson, who is an attorney in private prac­
tice in Washington, and an expert in criminal law matters, will de­
liver the first portion of the statement and I would like to make a 
concluding comment, after which we would be prepared to answer 
any questions on any of the bills pending before the subcommittee. 

Mr. KASTENMEIER. Mr. Michaelson. 
Mr. MICHAELSON. Thank you, Mr. Chairman. 
I will, if it's acceptable, not rehearse our prepared statement in 

detail, but I would like to convey the gist of our position to you, 
and of course answer questions you may have. 

In thinking over yesterday and last evening how best to present 
the ACLU's position, I decided to express this in rather personal 
terms, because I confess that when I began to examine the question 
of pretrial detention in a systematic way a couple of years ago, I 
was personally predisposed toward the type of analysis which has 
been presented by Mr. Harris and his colleagues from the Justice 
Department. 

At that time, I did view the problem as it is described in their 
prepared statement that was given the committee this morning, as 
a balancing between the rights of the defendant on the one hand 
and the rights of society on the other, I no longer believe that anal­
ysis to be accurate. 

I came to the problem as an individual who has had a rather so­
bering experience that I hope no member of this committee or, 
indeed, none of our colleagues from the Justice Department have 
had. 

Having been a victim of a violent crime myself, and, in particu­
lar, at the receiving end of a 45-caliber automatic pistol in the 
course of an armed robbery in which I was pistol-whipped and 
bound hand and foot and left in a ditch. 

I also came to the problem from the point of view of a resident of 
the District of Columbia who has two kids and a wife who are out 
on the streets of this city, in which we know there is a very consid­
erable amount of violent crime, unfortunately, happening hourly. 
So I am not approaching this by any means as one whose is insen­
sitive to the very valid concerns that Congressman Sawyer 19X­

pressed a few minutes ago; namely, the right of the public to be 
protected from the violent crime which we know goes on every day. 

When I got into an analysis of the literature on the subject of 
preventive detention, however, I rather shortly concluded that 
there was a lot more to this problem than meets the eye, and that 
really what we are confronting here is a set of conclusions draw 
from assumptions that I believe are false, the principal false as­
sumption is that it is within the capacity of the criminal justice 
system to identify, within limits that any of us would consider tol­
erable, those individuals released before trial who are going to 
commit serious crimes while on release . 

There have been a significant number of studies done on th,is 
subject, and while my own area is not social science and I don't 

16-719 0 - 83 - 15 
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pretend to be able to evaluate the methodology used in those stud­
ies, I can, as members of this committee can, and others can, read 
the reports, including reports commissioned by the Justice Depart­
ment and other prosecutorial groups. 

As I read the reports, their conclusions are in almost all respects 
consistent and unanimous, or virtually unanimous, and the bottom 
line is this: 

We have no method as a matter of social science, judicial predic­
tion making, crystal ball reading or other techniques, psychiatry, 
psychology, penology, et cetera, to ascertain which individuals re­
leased before trial are likely to commit serious crimes. 

The Harvard study, which I found to be a particularly interest­
ing one, and which is cited in our prepared statement, was a study 
of some 427, I believe, defendants who were released in Boston 
before trial, and the study attempted, and was a rather extensive 
study, to correlate the commission of crimes by that population 
during the period of release. 

They did find that there was a correlation in this sense, that if 
you leave an individual for a long period of time out on the street 
before he is tried, there is a relationship between that period of 
time and the probability that he will commit a crime. The relation­
ship, as the study concluded, at least in those numbers, was this, 
that of the 427 released before trial, 4 committed serious crimes 
during the first 60 days they were out, and as the period became 
longer, after 2 months, into the 4-, 5-, and 6-month range, the prob­
ability somewhat increased; which together with other like findings 
brought us in our analysis of this problem to the view that the 
answer here is not a wholesale incarceration of individuals who, as 
our colleagues from the J'ustice Department have stated, there is 
no room for them in the prisons anyway. 

The answer is try them, speediness, and there is on the books, as 
this committee is well aware, a progressive, useful, attractive 
mechanism for doing that in the course of the Speedy Trial Act, a 
piece of legislation, the results of which have not been tested as of 
yet, have not been studied by the social scientists and on which we 
really don't have the full results. 

Mr. KASTENMEIER. Mr. Michaelson, may I interrupt just since 
you have reached this point that the preceding witness made. 

The preceding witness made very clear he does not support 
wholesale detention, but very selective pretrial detention. 

Second, on the point you just made before about predictability, 
he also said actually avoiding flight is not very predictable either 
and yet we do that. There is an argument for throwing out deten­
tion to avoid flight too; really, what is your comment to that? 

Mr. MICHAELSON. I think those issues are at the heart of the con­
troversy. I agree that it is proper for us to spend considerable at­
tention on those points. 

The fact is, and I think this is demonstrable, that it would be 
possible to wholly eliminate the commission of crime by individuals 
who have been arrested for other crimes by putting them in jail. 
No one argues with that. 

The question is whether we have a mechanism to target this par­
ticularly heinous individual that all of us are concerned about. 
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The studies show, and this is not something that we are hypothe­
sizing, these are the results of actual studies that have been made, 
that even where you have an individual who has been previously 
convicted of other crimes, has a history of repeated serious of­
fenses, efforts to target, efforts to put that type of individual in jail 
while he is awaiting trial are wrong two out of three times. 

I am talking about that sub, subpopulation of the recidivist, vio­
lent, serious criminal offender. So even as to those people you are 
likely to be wrong, according to the studies that have been done, 
some two-thirds of the time, and that as a general proposition in 
the prediction of who will commit the serious crimes, as I appreci­
ate the studies on it, you are likely to be wrong some 95 percent of 
the time. 

A principal analysis of this is the article by Messrs. Luttwack 
and Ennis, a version of which by Mr. Ennis we have appended to 
our statement, which characterizes the process of identifying these 
people as considerably less reliable than coin flipping. 

So the real question for the committee in examining the assump­
tions on which legislation of the type presented by H.R. 3006) H.R. 
4264, and H.R. 4362, the real question is are you willing to flip 
those coins? Do we believe in coin-flipping as a basis on which to 
incarcerate people? 

Again, I bring to this a certain personal attitude which I will dis­
close, and it is an attitude formed in my own days as a staffer here 
on the Hill, working for a Member who was a Member of the Judi­
ciary Committee and having occasion at that time to spend some 
time inside Federal penitentiaries examining the conditions in 
those facilities and being, as I am sure anyone is who has done 
that, horrified to see what we are confronted with in the insides of 
those facilities, and taking from those experiences and other read­
ing I have done in the area, a firm belief that if you put innocent 
people in that context and keep them there for a period of months, 
you will being criminals out of there. 

So, when you flip those coins, which we believe to be inevitable 
in the process of ascertaining who should be detained before trial, 
you are not merely saying or making social judgments well, we are 
willing to put some innocent folks inside jails or prisons in hopes of 
keeping some guilty ones in there, you are, according to our belief 
and analysis, making a decision, the effect of which is to add to the 
crime problem, because you are taking people who are not guilty of 
crimes, putting them in the definitive, ultimate, milieu of crime, 
and what we know from penology tells us you are bringing crimi­
nals out of the system who were not criminals going into a system. 

That is, if ther,e is a balancing, that is the balance that is to be 
made. Is the net effect to add to crime or is the net effect to sub­
tract from crime? We believe it to be the former. 

There is a lot to be done in the area of speedy trial. It is desir­
able to have criminals tried sooner rather than later. That is a le­
gitimate focus of the Congress. If the committee concludes in its 
analysis of the problem, as we do, that predictions of dangerous­
ness are likely to be wrong 95 percent of the time, if the committee 
places against the hard reality of those studies the assertion of the 
Justice Department this morning at page 8 of the Justice Depart­
ment's study, which I think is one of the most remarkable things 
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in the Ju~tice Department's statement this morning a statement of 

t
3h2 pat gets In l:nhgth, replete with footnotes and facts 'and the'v make 

e s a emenll ere: ' J 

It is clear that the presence of certain b' t" 
~~rrristics .h

t 
ave a strong posi~ive relation~~~ ~~ath~n~r~~~~~~~e t~~~ ~~~~d~r cd hart-

1 comml a new offense whIle On release. e en an 

There is no citation to that proposition. There is no su ort that 
~e a~e ~':VareDof for that proposition. The central fa~tual g~emise of 

e. us ICe . epartment s statement is. in our . d t:£ 
UntIL the committee concludes that that premise isJ~.!~~~ gat~lse. 
~~~:nft~~~,~r;ft°:n~~~t r:e~ise, and r would respectfuIly refer t~! 
't e numerous contrary studies that we 

~~ e, we suggest to the committee, with all respect that add . 
e me~hods for preventive detention and the eli . t· re;SIhng 

preventIve detentIOn idea is not the focu<:;! mIn a IOn 0 t e 

its~~eth:~P:e f~~~s bhoul~ be the Ju~tic;'Depa~tment's assumption 
. . ,y usmg preventIve detentIOn reduce and not Increase crIme. ' 
, r would like in the balance of the time, if the committee wi! in­
dUife us, to turn the floor to my colleague David Landau 

r. LANDAU. Just .one concuding rem~rk. It oes a ~in 
~~ncepth~f t~e ~alanCIng test between the rights gof the g p~b]f~ ;~~ 
k' e rIg s 0 ~ e defendant. The ACLU is concerned about th t 

md of a!lalysI~ because it implies somehow that law en£ at 
~us\~e lI~consI~tent 'Yith the rights of the defendant. tho:~~r::~~_ 
a ~;ade~~;' IS an Inconslstenty there and, therefore, we have to have 

. We believe that that is a false balancing test In the end b 
~~~~e l!~t wFat is effective is also constitution~l, and that i:eeffe~~ 
statement~~uo:he~~~~v~~t%ee ~~r:n::n have demonstrated in. our 
tion which is constitutionally defective. B~:~h~~~P:~ :~Debcet.legisla­
grams and you could k Ive pro-
it~elf /s constitutionaliyw:e~~fr:~ t~e aSp:~~~~~f~1 t1~~ ~ieft~ trial 
sbtutlOnally required. 1 se IS con-

There are other programs t . I ' 
The Lazor Institute stud r'ire rIa ~ervICes, better such services. 

~t~S:~e t&~~~U~~i~~e~~!le~;~~~~ior"~hrchr~~~WSb:~~!i~~:~ 
So, the thought I would like to leave you with i . 

these effective programs and the ACLU '''ou l d l'ks wte cankdev~se 
the co 'tt . I k' . .., 4 1 e 0 war WIth 
ate" th~~1 r ee m 00 mg m~o" th.ese programs and trying to evalu-
b h P ograms, and legIslatIng where necessary And we 'll 

e appy to answer any questions. . WI 
Mr .. KA~TENMEIER. Thank you. 
r WIll YIeld to my friend f M' , . 

which I will ask after the ge~fI~ma~cg:!MIcki;:n~ few questions 
~r, SAWYER, Thank you, Mr. Chairman 

YO~I~:~ti:m~~ a::e:s just kind of ~ gener~l question, have either of 
d f d' ~ad aI,1y.specific amount of experience either 

e en mg or prosecutmg CrImInal cases? 
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Mr. MICHAELSON. I hav0 never been a prosecutor, Congressman, 
b,ut r have been a defendant's attorney in the criminal context, yes, 
SIr. 

Mr. SAWYER. To any extent? 
Mr. MICHAELSON. Well, sir, I wouldn't want to lay my credentials 

out for you, but r think I have some knowledge of how the criminal 
justice system works. l\Iy own pructi<;8 tends to be more in the 
white collar crime area. I do not generally represent violent crimi­
nals, but I am conscious of the area. 

Mr. SAWYER. Mr. Landau. 
Mr. LANDAU. I have had some limited expE.\rience in the criminal 

trial area. 
Mr. SAWYER. The reason I ask is really not to be at all challeng­

ing on it, but r just have an opinion of my own that you know r 
kind of think is pretty valid, and I have done a lot of criminal de~ 
fense work and some prosecutorial work. 

r would think if you used this sparingly, which is I think all that 
it is intended to be used, that r would be very surprised if you 
wouldn't be close to 100 percent correct in your judgments. 

r h~ve dealt with criminals on both sides, and noncriminals, you 
know, accused, although they are a little harder to come by. But I 
think almost everybody in law enforcement, at least in an urban 
environment, becomes convinced after a period of time, and I think 
correctly so, that the great bulk of the crime in an area is attribut­
able to a relatively small pcpulation of people that you get very fa­
miliar when you are in prosecutor work. 

You glet so you know most of them by name, and you will know 
by name those that they refer to as witnesses or people that were 
there or that they dealt with. If you were using it sparingly, these 
are about the only kinds of people you would be dealing with and 
you would almost never be wrong. 

Statistically, if let us say only 5 percent of the people that are 
released, even in the category r am talking about, commit a crime 
while they are out, statistically we have to remember that only 8 
percent of all those that commit. crimes are ever apprehended, so if 
8 percent of those out are caught committing a crime, because that 
is the only way we ever know statistically whether they can or 
cannot- -they are not coming in and confessing-that means 100 
percent of them did if we are going statistically. 

So, it just seems to me that this characterization that you lock 
everybody up is really not what was intended and not what will 
happen. I would think certainly you are not going to lock up any 
first offender. Nobody is going to ask a first offender be locked up, 
and if you did it wouldn't avail you anything. You could not make 
any other kind of showing by whatever scheme, and perhaps a 
second offender if it wasn1t just highly repetitive. 

But the guy that just is doing this day in and day out, and you 
have to assume based on statistics that he is doing a heck of a lot 
more than he has been caught for, and he probably got a rap sheet 
looking like a laundry list, I just would think the chance of error 
would really be less in that regard than as in rNSLA W study 
showed on the question of their appearance for trial. 

Some of these guys don't mind nearly so much appearing for 
trial and going to prison. They are very accustomed to that and 
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sometimes you get to thinking they kind of prefer the environment 
to kind of a faring for themselves. But to stop some of the crime 
while they are out would be a pretty hard request. 

Mr. MICHAELSON. I think those are clearly the right questions to 
focus on, and I will give a response to both of those. 

We have not addressed here the constitutional aspect. Vie have 
put that in the paper, but just looking at it from a purely pragmat­
ic viewpoint, I have to tell you that that is exactly where I started 
thinking about this problem. 

Mr. SAWYER. You should have stayed there. 
Mr. MICHAELSON. The problem is I then made a mistake of look­

ing into it a little more carefully and I started reading about it. 
Mr. SAWYER. Had you not been going to appear here would you 

take a position )- ou took before you started looking? 
. 1~1r. MICHAELSON. No, sir; absolutely not. I approached it just as a 

cItIzen and a person and not as a lawyer for the ACLU or even as a 
lawyer, just as a person who is concerned, as we all are about 
these is~ues. ' 

I read. what Professo~ Wilson and Professor Wolfgang and others 
have saId: That there IS a cohort of hardened criminals and they 
are the source of the problem, and there is a lot of evidence for 
that. 

There are two points I understand you to have made. First that 
preventive detention should be used sparingly and it would be with 
a rifle rather than shotgun type of approach. 

Second, that the number of those convicted of a serious crime 
while on release is not a good index of those who commit the 
crimes. 

I ,disagree with the conclusions for these reasons. First of all, it 
can t be used sparingly. Our anectodal experience or "seat of the 
pants reaction" walking through courthouses does not conform to 
the actual studies that have been done. This is not something I 
have dreamed up or anyone has dreamed up. 
. There ~re perh~ps 2

1
9 or 30 studies on this point and they are not 

Just Co~slstent wIth. 0';1r seat of the pants feeling" about this. 
There IS an organIzatIon called Pretrial Detention Resources 
Center. They have published papers on this. 

The Lazor s.tudy reaches it; a number of studies reach it, and just 
say the OpposIte. You cannot use ~t sPB:ringly in the hope of aiming 
at a partIcular bad guy and lockmg hIm up. It just does not work 
that way. 

Mr. SAWYER. Let me just interrupt and ask how and I am not 
fa~iliar with the studies, but how do they make a' valid study on 
thIS when apparently somewhat the admitted statistics are only 
about 8 percent of those that commit crime get apprehended in the 
first place? Therefore, how do they make a study that has any va­
lidity, given that? 

Mr. MICHAELSON. That is the point I am about to turn to. It is 
true that there are a whole lot of people committing crimes for 
which they are not apprehended, but if you look at the population 
of prospective criminal defendants most likely to be apprehended 
and arrested, it is those who are already in the clutches if you 
will, of the criminal justice system. ' 

\ 

" 
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It's those who have already been arrested and been released and 
that is why when we see statistics to the effect as those which the 
woman from the Justice Department cited a few minutes ago, that 
4 percent or 8 percent are rearrested, it is exactly because police 
and prosecutors are most highly conscious of folks who have al­
ready been brought up, arrested, and released. 

So I suggest, Congressman Sawyer, that the general proposition 
that there is an enormous amount of crime being committed which 
does not lead to arrest is unlikely to be true in a significant way 
with respect to the population of those on release before trial. 
These are people who are under the supervision of the criminal jus­
tice system; indeed, awaiting trial on another offense, and I just 
have not seen evidence that that is true in that caso. 

If there were evidence on it, I think that would be material. 
There isn't such evidence . 

Mr. SAWYER. I don't know that you can limit it down to that, be­
cause I don't know statistically either. I just know, apparently, 
based on all of the statistics I have seen, an arrest is made in only 
about lout of 12 crimes that are committed. 

So now I would guess perhaps that the percent would be higher 
as to the group you are talking about because they have already 
evidence their lack of adeptness at it enough to have gotten caught 
for one, you know, so probably they are the most more exposed to 
arrest group for a number of reasons. 

But, obviously, whatever that percent might be as applied to that 
particular group, it would be very surprising if it weren't a minor­
ity of cases they caught when they commit the crime. 

Mr. MICHAELSON. I would put the rhetorical question to the com­
mittee and this is a question of fact. If your analysis of the evi­
dence brought you to the same conclusion that our analysis of the 
evidence brought to us, namely, that there is no way to sparingly, 
with a rifle-like approach target the particular heinous criminal 
for pretrial detention, that is where we come out, there is no 
method on hand to do that--

Mr. SAWYER. This is where we disagree right at the beginning. 
As I said, I would be very surprised if a competent urban prosecu­
tor and/or judge would not be sufficiently familiar with a great 
bulk of that constant in and out population that they could not, as­
suming they were not just doing it with everybody that came up, 
that they wouldn't have a tremendously high batting average and 
probably, and as the INSLA W study shows more accurately than 
they can now predict the thing they are permitted to predict; 
namely: The likelihood to appear for trial. 

Mr. MICHAELSON. I too was very surprised, but that is the fact, 
and the INSLA W study's conclusion, which you refer to, Congress­
man Sawyer, I suggest is a little bit wide of the mark. The question 
is not whether there is a greater improbability of finding X than 
the improbability of finding Y, but where you do there is a prob­
ability of finding Y. 

Mr. SAWYER. It's your view we ought not to ever incarcerate any-
body whether they are likely to appear or not? 

Mr. MICHAELSON. No; no. 
Mr. SAWYER. If that is not what you are saying, then why do we 

allow them to predicate that decision on the likelihood to appear 
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for trial and not allow them on a more predictable thing; namely, 
the danger to the community. . 

Mr. MICHAELSON. Because, and I think the answer to this is quite 
clear, we place an exceptionally high value on subjecting accused 
persons to the crucible of trial and are willing to make very sub­
stantial sacrifices to see to it that people are tried, and if fully con­
victed, and if innocent, freed. 

Mr. SAWYER. Some of us are equally at least concerned about the 
safety of citizens as to the pleasure of trying something. 

Mr. MICHAELSON. And I will yield to no member of this commit­
tee or Congress in my concern about that issue. But I suggest to 
you that what you will do is not protect people's safety but put an 
enormous number of innocent people and a very small number of 
guilty ones in jail; and you will be running the functional equiva­
lent of a crime factory by processing innocent folks through the 
prison system of this country. 

That is not rhetoric. That is an analysis. The citations for it are 
in our paper, we rest on them. But I do point out the pretty dra­
matic contrast. There are authorities in support of each of those 
propositions. They are cited in our presentation. 

The Justice Department makes the bold statements contrary to 
its own study that you can do this. They don't cite anything in sup­
port of the statements they make, no reference in their oral pres­
entation or evidence in support of the statement. I am confident 
that if the committee weighs the evidence in those respects, that 
you will come to the conclUlJion that we have, just as I did. 

Mr. SAWYER. I will yield back, Mr. Chairman. 
Mr. KASTEN MEIER. Other than talking about giving effect to the 

Speedy Trial Act, you have no legislative recommendations for 
changes to recommend in the Bail Act of 1966. 

Mr. LANDAU. Mr. Chairman, I think we all recognize there are 
abuses in the Bail Act of 1966. It has not, in fact, worked out the 
way it was designed. 

There are some changes, including trying to correct the abuse of 
using bail as a method of incarcerating people, or bail as is being 
used as a method of incarcerating people who have no ability to 
pay at all. 

It seems to us we could amend the Bail Act to look into the de­
fendant's ability to pay so that bail is not only available to orga­
nized crime figures .or white collar crime figures who have substan­
tial financial resources, but for defendants who have even a slight 
bail to make who cannot possibly meet that. Those are some re­
forms. 

It also seems to us appropriate that conditional release, different 
kinds of conditions ought to be explored by this committee other 
than detention, of course, but conditions such as some of the condi­
tions outlined in Mr. Sawyer's bill. There are conditions in there 
we might want to set forth in the statute. 

We might want to tell judges a procedure by which each condi­
tion or each step would be taken and what order to consider these 
conditions and set up a procedure for what happens when those 
conditions are violated and which conditions are substantial and 
which are insubstantial and what happens at that point. 

( , 
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. I thO k' 1 0 resources The Pretrial Serv-
Finally, the questlOn h d~ IS ~ ~ted infor~ation and analysis 

ices Resour~e Center as C IS~~;~ en~cted in test jurisdiction for 
about the p~lot progr~~s ond those programs ought to be expand­
better pretrIal supervlSlOn an 
ed nationwide. . . ems to us to be 

Those kinds of co?ditio~s! better ~up~rylslOti{ sSpeedv Trial Act 
the direction to go In addItion to e}~amlnmg e ~ 

and its impact. . . th t th Seedy Trial Act is in 
I think a very impoJtadr. pOl~t'1983 But ~heP Justice Department 

effect. The statutory eha ~ne ~~'n We need to see what the effect 
seems to be ahea~ In ~ asmg 1 1 . 
of this is on pretdrlal crlmet th t the speedy trial will be helpful. It 

The Lazor stu Y sugg~s s a k ow that We could cut pretrial 
vv~n't be the sale solu~11f' ;h s;eedy tri~l, but it won't solve the 
cr

h
lm

l
e as mbu

l 
ch aBsuotnew-eane:'; to see the full impact of the Speedy 

woe pro em. . 
Trial Act to determln~ that. ou asked the most appropr~ate q~e?-
. Of ThrsL' Mr'IC\~~~~a~tJdy is of eight local jurisdictlOns; It IS 

tlOtn'a st~dya~f~h:F~deral system itself and I think we need. to 1 bet 
no k' t th F deral system how many VlO en 
very careful in 100 Ing a e e Federal lev'el Less than 5 per-
crimes

f 
arlle evenl p.rosFeecduet~~l °p~i;~~s are for significant violent felo­

cent 0 a peop e In 
nies again cit t lerkont the rearrest rate and the reconviction .ra~e, 
an"f ~lleoef th~ s~~ti~ics Lazor looked at with regard to local JUrlS-

dictions. M Ch' if I may add one comment to 
Mr. MICHAELSON. r. aIrman, . M Harris this morning 

that, there was one statement ~~1~e O%ne ~'nd I don't understand 
tha~ I t~ou~ht was a ve!y provo b bl 'are very -serious. 
its ImphcatlOn, budt II ?eltleVt~ they

y Pi~o :as ~hat the effect of passage 
As I understan lIS es l,mon. ' b t add to the number 

of preventive detention .leglslatFod wolid te 
0 But that while we 

of people inca.rcerated m the b e era e~slee~dded to the Federal 
would be add~ng to the num e.r ~h~ F~deral system, and, there­
system there IS no more room In th mix would change. 
fore, as Id belitehv~ he unfD~~~othr~~~~:thate individuals who are 

What ~es .1S meap. . d 1 rison s stem won't be so we 
pres~ntly Imprlsofhd In ~e :~ee:t ~et bee~ tried? Are we going 
can Incarce~atedo ers w 0 • a. als onto the streets to make room 
to be releasIng angerous Crlmln. '1 ? 
for people we don't know yet are Innoc~nt or gUl ty. in the Federal 

I suggest that given the o.vercrOWdl~g pr~~~~from the Justice 
prisontsystetm thladtbseomexetre:~:ryti~~;~sti: and important for the 
Depar men wou 
committee. Wh t data exist which might indicate the 

Mr. KASTE~MEIER. 'tat d by Federal defendants prior to trial? 
number of cnmes comml e 
Are you aware o{ any? t of any study that is a comprehen-
si~r~ttd;~~~h a:ili:L~::ra::Udy that has been done on the Fed~ 
eral level. I de an effort to systematically survey the 

Mr MICHAELSON. rna d 
liter~ture and I am not aware of any such stu y. 
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t Mr. ~AS~ENMEIER. Is. there any legislation you can support on 
~e subJect. The AmerlC.an J?ar Association has suggested condi­

bonal re~eas~s under wh~ch, If the terms are violated, the defend­
:s;1:?rfeits hIS release pnor to trial. What about that? Is that plau-

~r. LAND~U. I have several comments about that approach 
FIrst of all, .1 t.hink the point needs to be made that the Ameri­

~h~ ~B:~, A~socdIa.L'tIOn approach should be examined very carefully. I 
In 1 s 00 lor ~h~ught her~ and we need to reall look at it 

closel.Y .. In our prelImInary reVIew I think one thing that the b 
aSSOCIatIOn proposal would still maintain is a prediction of dang ar Ousness. er-

Ed·e~. thoIfg~ it's only for the conditional release, it still is this 
pre IC IOn. ,or example, you wanted to create a class of offend 
h'ho hbve already been convicted of a violent felony and therefo~~s 

ave een proven a danger to the community and then 'if the ' 
rio~~~ow rearrested, they have special procedures for their c~:J~ 

That is one thing. But if that person comes before the cou t d 
~ays t~ey have ~ee.n convicted of a violent felony and we are r goi~g 
thaTis :h; tci~~I~h~~et~i w~~fd ~?s~:;e:nd commit other crimes, 

So I thInk we would urge the committee' .. 
f.0sal tOfilod~ into past conduct. If there is a l~ae;~~~~k~ ~h~;e~i~: 
IOn or m mg of dangerousness based on past co d t th th 
~~!~~fs~redictions of futUre conduct, that is cert:tinl~ :~ref~rabi~ 
~r. ~tS~ENMEIER. We have that in law already We have the Or 

g~~di~ated~~ep~~~t~~;eAstctpW:it? a d~fit~ition of d~ngerous offende; 
M ' nor conVlC IOn records. 

.r. MICHAELSON. I have had some litigation in that area and 't 
~oo IS althorBny one. I hope we won't get into the details of 'that l~t 
IS comp ex. ut my own vI'ew . r t . ' the ABA h . , m an~wer o. your questIOn, is that 
proach. Itapio~~acstdl a thought~ul, Inter7st}ng and important ap­
morays h' h . grbalPple WIth predlCtIOns of dangerousness 

ro h w IC IS a pr? em, but I would consider the ABA a _ 
fook~d a~ove~~ :erl~~~~~tful and very intersting approach to 6e 
M~. LANDAU. We would be happy to work with th . t . 

~~:~dg a~~~d specifi~ ccimments. I think the proced~r~~~:~ ~~ b~ 
lie who mak exam me . more clos~ly, where the burdens of proof 
ed 'a d D d ets the mllotIOn,. what kmds of due processes are afford-

e en an ,a~pe aI?-t nghts, those kinds of issues. 

~e~~!~t;:J~~~)fi:~~ ~~/:h~;tiol!ti~~d~}i~n~O~d!ti~~Yt~i~~~~~ 
and they had a curfew a~d ~hat e~a~a~~o~l~lit{o~~:jOt I~stead of 10 

~~~£:}~~h~i~Op'i~it}~~;em~~ ~~tu~lll :~u;o ;~ot~~~g£~~:~:;~~~ 
:~~~Io~~~~:~~~~~it~ !~eg~~~o~'id, Ifs~~~o~!~~~~~:m?~e~h~~t ~~~~ 
certai~~ll~~~~e~~~~~::'c~~n:d~if::if ~~~i~f~~~~:~~hid:f';,'ro~~ 
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ess, what you actually get into is something that may reasonably 
not only pass constitutional muster but will reasonably achieve 
what at least some have in mind. But the difficulty in terms of due 
process is so great in terms of the orders of proof and procedures 
that most prosecutors won't avail themselves of it. 

Mr. LANDAU. That is the District of Columbia. 
Mr. KASTENMEIER. Because they say, "well, we are going to try 

this guy anyway 45 days from now. Why try to make all of these 
proofs for a court at this time to qualify him for dangerousness or 
something else?" Therefore, they will decline to do so. 

In respect to this, I suspect when the matter came up many 
years ago either you or your colleagues as members of the ACLU 
or the National Capital Chapter of the ACLU must have testified 
against the Preventive Detention Act for the District of Columbia. 

Have your fears been borne out with respect to that? Have there 
really been that many detentions that qualified as being "an enor­
mous number" or "wholesale", to quote a couple of terms used by 
Mr. Michaelson, or anything else; has experience really been that 
bad with respect to the D.C. Dei;ention Act? 

Mr. MICHAELSON. There has not been a wholesale use of that pro­
vision, and to the extent that a fear was expressed that there 
would be a wholesale use, that fear on that extent turned out to be 
unfounded. Of course, you could argue from that fact a very differ­
ent result as well. 

In light of the urgent need of the prosecutors back then for this 
provision that they have not seen fit to apply but infrequently over 
the last decade or so, query why the Attorney General, his task 
force, and the Department of Justice now feel it necessary to act in 
this area where, as the chairman has pointed out, there is at best a 
dubious at least need in any event. 

There were a number of comments made in Congress back in 
connection with the Organized Crime Control Act of 1970, I believe, 
including a statement made by former Senator Ervin which is 
quoted at page 9 of our paper, and he summed up the political situ­
ation as he saw it in saying: 

Preventive detention legislation ... is an illustration of what happens when poli­
tics, public fear, and creative hysteria join together to find a simple solution to a 
complex problem. 

That was at least his conclusion after having gone through the 
Senate version of this exercise. But I think it would not be fair to 
say there has been a wholesale application of the District statute. 

The only other point I would have in that connection is this: To 
the extent that prosecutors and defense lawyers get sidetracked on 
those very elaborate preventive detention procedures and litigation 
about their constitutionality, and other controversies and so on in 
particular cases, the effect is to defer the trial. And I think "hat is 
something that everybody is against. 

I know in coming in here and discussing this informally with the 
Justice Department representatives we said, well, at least there is 
one thing we can agree on with you; we would like speedy trials. So 
I would imagine that to be also an important consideration; are we 
doing something which in application will at least in some cases 
tend to defer trials or not? 
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Mr. LAN~AU. There are a couple of interesting aspects of the D.C. 
~tatute whIch ~ think lend th7I?-selves to its infrequent use and one 
IS the automatIC release prOVISIOn. For example, if the person is in­
carc~rated for so long, a!ld th~n there is no trial, they are auto­
matIcally released. That IS an Important consideration in the pros­
ecutor's thinking, whether to move for preventive detention be­
cause they can't try that person within that framework, thed the 
defenda!lt wi~l ~e released in aJ"l,y event. 

Certamly, If It was beyond 45 or 60 days I don't think anyone 
~ould . like .to see a defendant sit in jail, even in a preventive defini­
tion sItuatIOn for several months, because obviously those people 
need to be tried first as a priority. 

I think even one of th~ bifls mention~ that as a specific provision, 
that there would be pnonty to be gIVen to people incarcerated 
under these provisions of the bill. 

. I ~hink ultimately what has happened in the District of Colum­
bia I~ the ~omment you made, Mr. Chairman, that the due process 
consI~eratlOns, m?st prosecutors take the logical route, which is, 
well, If we !1re gomb" to go through all of these procedures and to 
make all ~mds of pr?of of substantial probability that the crime 
,Xlas com~Itted, le~'s Just try the person; let's just try the defend­
antl have It over WIth and hav~ the ultimat~ ~etermination of guilt 
or mno~enc7 so the person WIll not go to JaIl several days if the 
person IS gUIlty but for several years if it's a violent crime. 
. Mr. SA W~E~. If the 9hairman would yield, the reason they don't 

lIke to use It IS not qUIte that. If you have been in prosecution you 
~ould understand the rea~on. That is, generally speaking, and 
gIven you have to generalIze, you are dealing with a group of 
p~ople th~t have n~ great concern about perjury or making up sto­
nes or dO.Il1;g ~~ythmg else, certainly as a group as opposed to the 
average CIVIl lItIgant, and you don't want to lay all of the details of 
your. case out for them on a trial run to give them a chance to re­
consIder every other story they want to make, or to intimidate wit­
nesses or do other things. 
. ,That is really thei~ concern; it's not that they have to do it twice; 
It s the fact they do It once as a trial run for the benefit of the de­
fendant and then when the chips are really on the table the de­
f7ndant has been through a free exercise. That is their real objec­
tIon to the D.C. Act. 

Mr .. KASTEN~EIER. I think th~t.is a correct interpretation of what 
CharlIe. Ruff s~Id, that part of It IS the tactical problem for them in 
presen tmg theIr case too early. 

Mr· MIC~AELSON. Of course, the reason they feel constrained to 
lay It out. IS they re~d tpe Constitution as requiring them to do 
that, and If the ConstItutIOn does require them to do that then we 
are back to square 1; again is it a good idea? ' 

Mr. K.As:rENMEIER .. That is~hy the act was upheld. That is part 
of the dlffl.cult equatI?n of ~rYl~g to achieve something and yet at 
the same tIme balancmg off agamst other reqairements frustrating 
those who sought the i!1vocati?n of th~s la':l in the first place. 

Mr. MICHAELSON. It IS very mterestmg, If I may be permitted one 
last co.mme~t on that. Tper~ is ~ case pending in the Supreme 
Cou~t Involvmg the constitutIOnalIty of a Nebraska preventive de­
tentIOn or some such statute. r 
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It is my understanding, although I did not attend the argument 
of that case, that it was represented to the Supreme Court in con­
nection with that case that of 20 applications of that statute, that 
is to say 2.0 detentions of individuals before trial, 19 had not result­
ed in a conviction at trial. That is a rather remarkable statistic. 

I have not· made any independent examination of it, but it was 
said by a member of the Supreme Court Bar to that court. Again, 
it's a pretty sobering fact. 

Mr. KASTENMEIER. On the other hand, we have just the opposite 
at the D.C. level where virtually everyone was, in fact, convicted 
who was deta.ined, 

Mr. SAWYER. I would be very surprised at that statistic. It would 
seem unbelievable that they would be asking for pretrial detention 
and 19 out of 20 were aquitted. I think you know of those that are 
tried just generally on criminal charges the conviction rate is 
really quite high, even if you discount the pleas of guilty. Certainly 
the average prosecutor would be pretty embarrassed if he was get­
ting less than 70 percent or 75 percent or 80 percent conviction on 
those that actually came to trial, and up in the high 90's or middle 
90's overall, including pleas. 

Mr. LANDAU. Part of the reason for the statistics is that statute 
applies only in rape cases and basically if you are arrested for rape 
in the State of Nebraska you are detained period. There is really 
not much of any d'ecision that goes into that. 

Mr. SAWYER. That would be somewhat different. 
Mr. KAS'l'ENMEmR. Let me just make a concluding comment. 
Quite apart from the merits of Mr. Harris' case and your case, 

well presented this morning, of all of the problems there is still one 
thing I think this committee and Congress have to deal with, and 
that is the public; perception that we are not coping with crime ef­
fectively. 

I think there is not only a frustration but an impatience on the 
part of ths public in this connection. Vvhatever causes crime aside, 
whatever is effective in dealing with crime aside, one of the ele­
ments that has surfaced for some years has been the commission of 
crime by persons on release. Possibly more newspaper coverage or 
more media coverage of this accounts for it; so that the perception 
of people is greatly exaggerated in these terms. But it is that per­
ception and th~~ perception itself is a reality which this committee 
must deal with. 

Of course, we are held accountable for justice under the Constitu­
tion of this country, but also that perception is a reality and 
whether it's right or wrong, people who feel that are extremely in­
tolerant of th(~ situation where people on release seem to be com­
mitting crimes or are believed to be committing crime. 

I think they feel that there are various jurisdictions, including 
the Congress itself, that should devote itself to this question, and 
that is the reason we are here today. 

I want to thank you, Mr. Michaelson and Mr. Landau. We may 
have occasion to call on you. on this question again in the very near 
future. 

Mr. MICHAELSON. We are available. 
Thank you very much. 
Mr. KASTENMEIER. This will actually conclude our hearings. 
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I gather the American Bar Association will not ask to appear in 
behalf of its draft it has offered, which constitutes its proposal. 

So, that being the case, this will conclude hearings on this ques­
tion, and the Chair will announce dates for considering the various 
pieces of legislation before us. There may be several pieces of legis­
lation before us and the subcommittee can work its will on this 
question. 

Until that time, the committee stands adjourned. 
[Whereupon, at 12 noon the Subcommittee OIl Courts, Civil Lib-

erties and the Administration of Justice of the Committee on the 
Judiciary adjourned.] 
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