
10,,_------

4 
I 

J 

J 

j' 

\ 1 , 

National Criminal Justice Reference Service 

nCJrs 
This microfiche was produced from documents rece!ved for 
inclusion in the NCJRS data base. Since NCJRS cannot exercise 
control over the physical condition of the documents submitted, 
the individual frame quality will vary. The resolution chart on 
this frame may be used to evaluate the document quality. 

1.1 

111111.25 111111.4- 111111.6 

MICROCOPY RESOLUTiON TEST CHART 
NATIONAL BUREAU OF STANOAROS.1963-A \ 

Microfilming procedures used to create this fiche comply with 
the standards set forth in 41CFR 101-11.504. 

Points of view or opinions stated in this document are 
those of the author(s) and do not represent the official 
position or policies of the U. S. Department of Justice. 

National Institute of Justice 
United States Department of Justice 
Washington, D. C. 20531 

, K6/~.7i'84 l: , 

1 " 

, , 
" 

. ' 

" 

? ' 

If you have issues viewing or accessing this file contact us at NCJRS.gov.



... r"t' 

--,.-~--~ 

,')~~-~T-"';',\ ';"~~~r~--:,:\:~; 
0, .' 

" " 
: 

"\\' I,\i 

(l,tP 
, 
~ . 

. ~, 

" 
'-\' 

" , -. " 

". ~ 

0 4 ti 
" 

" 
Jf.' 

d .;~ ,'IJ' 
~'\ 

~'.l ," 
" Jl:,(1 

" 
c.]" 

~ it , .. , 
c· , 

.' 
" 

n 
<y 

, (\ 

:\ 

J> l;;,'_ 

" 
\, 

,1' 

:0' 

,1'1' ' 

'.i.' , 

" ,";'.j. 

" 

.' 
," 

I 
iI" 
" 

. \ 

PLEA BARGAINING 

A Report to the 
Hawaii State Legislature 

by the 

HAWAII CRIME COMMISSION 
State Capitol 

Honolulu, Hawaii 96813 

THOMAS T. OSHIRO 
Chairman 

DECEMBER 1982 



George R. Ariyoshi 
Governor 

John Waihee 
Lieutenant Governor 

This report is respectfully submitted to the Legislature, State of 
Hawaii, pursuant to Act 16, First Special Session, Ninth Legislature, 
State of Hawaii, 1977 as amended. 

THOMAS T. OSHIRO 
Chairman 
Hawaii Crime Commissi'on 

COMMISS ION MEMBERS 

RAFAEL ACOBA 

A. VAN HORN DIAMOND 

ALWYN KAKUDA 

GEORGE IRANON 

.. 

CORA LUM 

BORICK PEROFF 

FRANK SLOCUM 

FRANK t~HITE, JR. 



.... '» """"7~ ----

ACKNOWLEDGMENTS 

The staff wishes to acknowledge the invaluable assistance and 

cooperation received in this study from agencies and individuals both in 

Hawaii and throughout the nation. Without such cooperation, this work 

could not have been done. 

EDWARD J. HITCHCOCK 
Staff Director 

COMMISSION STAFF 

JOHN BASSFORD CARRIE MIYASHITA 

I.UZ FERNANDEZ GERALD MIYOSHI 

REX HITCHCOCK EUGENIE PARNAR 

DUANE JENNINGS MARLENE RASMUSSEN 

ROBERT KANESHIRO GERALD REARDON 

DAVID KEKUMANO LOUIS STAUNTON 

GWEN KOMETANI DIANE SUEHIRO 

KAREN LEE AMY TATSUNO 

GAYLORD LYMAN JOSEPH ZAREMBA 

ARLEEN MIYASHIRO 

,I 

PLEA BARGAINING 

INTRODUCTION ......... . 

I. ISSUES IN PLEA BARGAINING. 

A. Definition.. •••• 
B. Plea Bargaining in Historical Perspective .••••••• 

1. Changes in the court process and the emergence of 
plea bargaining ..•.••.••....•..•. 

2. Modern problems, old roots .•..••••..•. 
3. Current conditions ...•.•.•...•.•...... 

C. Pl ea Bargaining in the Context of the Modern Tri ale . . .... 
1. Preliminary phases ...•.•••••...... 
2. Prosecutor's role ..••.••........ 
3. Judicial participation. . . • • . . . . . • . . 
4. Def'ense counsel's role. . '*" _-';.' ".~'''~''!-,.t'<'- -"', I , l~· '1-, .: • i! .: .. ~. • ...-. ,-r-

5. Sentencing structure .... ';. •. N'CJR'~' '.' ;.' .. 
D. Issues in Plea Bargaining .•. ';. . ...... . 

1. Advantages and disadvantages. ..•...... j 
2. Abol'ition or reform ..••••• ·DEC·).:i "~~?i' •• ~ •• 

• E. National Studies. . . . • . . . • • . . . . . ". • . • . . . 
1. National Advisory Corrmission .. ACQ.U.fSITION9" • 
2. American Law Institute. . . . . • . . ••.. 'j' .. 
3. American Bar Association •. t ••. '.0 ... , •• , ........ -

4. Conclusions. . . . ...•..•.... 

II. PLEA BARGAINING IN HAWAII ...•. 

A. Le CIa 1 Framewo rk . • . . . . . ... . . . 
B. Current Policies and Procedures. . ..•. 
C. Recent History of Plea Bargaining Practices ..... . 
D. Other Counties. . . . . . • . ..•. 
E. Data............ . . . 

1. Methodology. . . •••• . . . . 
2. Findings.... . .. . ... . . . . . 

UI. PLEA BARGAINING REFORMS ..• . . . . . . . 
A. Alaska.. . . . . . . . . . . . . . . . ... 

1. Purpose ......•....•. 
2. Evaluation of the ban. . . • . . . ....... . 
3. Crime COI1l1li'ssi'on visit. • ••....•..•.... 

1 

5 

5 

7 

10 
11 
13 

14 
14 
17 
23 
29 
34 

35 
35 
40 

43 
43 
46 
48 
49 

50 

50 

52 
56 

59 

61 
61 
62 

78 

78 
79. 
80 
87 



B. Jurisdi"ctions That Have Refonned Plea Bargaining 
Practices . . . . . . . .. 
1. Dade County, Florida. . . 
2. El Paso County, Texas .. 
3. Black Hawk County, rowa . 
4. Detroit and Denver .. 
5. Seattle, Washington •.. 
6. Portland, Oregon .... 
7. California and Nevada. 

C. Survey of Attorneys General . . . . . . 
1. No modifications of plea bargaining 
2. Modifications of plea bargaining •. 
3. Summary of responses. . . . . , . 

IV. CONCLUS rONS . . 

A. Traditional Plea Bargatning . 
B. Plee Bargaining Reforms .. 
C. Plea Bargaining in Hawati . 

V. RECOMMENDATIONS ••• ft •••• , . 
.. ,," • l 

A. Written Guidelines ..•.. 
B. Pretrial Settlement Conferences 
C. Communtcation \'lith the Police and the Victim .•• . . 
D. Written ~'Agreenie'nts .,.~. . . .. • • 

APPENDICES ....•....•. 

A. Record Abstract for Collecting Data from Crimina1 Files 
B. Written Guidelines ..•... . . . 

1. Los Angeles County •... . . . 
2. Manhattan District. • •• 
3. New Jersey. • . • , . . . 
4. King County, Washington • . . . 

BIBLIOGRAPHY. . . . . . • . • . • . . . . .... . . . 

91 
91 
96 

104 
107 
109 
115 
119 

126 
126 
127 
130 

134 

134 
135 
137 

139 

139 
141 
1.42 
142 

144 

144 
150 
150 
163 
178 
189 

221 

r [' 
;' 

. i . 

INTRODUCTION 

Plea bargaining has existed in this country for many years. It has 

repeatedly been a source of controversy because its very nature--the state 

giving a form of consideration to a defendant accused of criminal acts in 

exchange for a guilty plea--has raised some questions as to its propriety, 

legality, and necessity. Moreover, the practice has been accused of 

opening the door for abuse and favoritism. This study is an in-depth look 

at plea bargaining in Hawaii, with a set of specific recommendations 

designed to improve the system and reinstill public confidence. 

Plea bargaining evolved as a standard practice in the criminal justice 

system in response to a steady increase in the number of cases. Changes 

in the nature of the criminal trial also complicated cases. These included 

the use of more specialists and professionals in trials; the proliferation 

of "technicalities;" the right to representation by an attorney; and new 

rules concerning evidence, procedures, and defendant's rights. All of 

these factors delayed the process such that the judicial system could not 

expeditiously handle the volume of cases only by trial. Plea bargaining 

became an attractive alternative means of attaining justice in this 

situation. 

In recent years, the practice has come under criticism by both scholars 

and crirrdnal justice professionals. Some critics believe that only a total 

ban on plea bargaining can improve the judicial system, ensuring equal 

justice. Others, both proponents and opponents, feel that plea bargaining 

is necessary and that reforms can take care of any problems. Some juris­

dictions have eliminated plea bargaining, either entirely or for certain 
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crimes, while others have made reforms in their practices. 

Arguments raised against the use of plea bargaining tend to involve 

constitutional issues and the social costs to either the defendants or 

to the criminal justice system as a whole. Some of the detriments that 

have been identified to date are: 1) the possibility of convicting an 

innocent party; 2) the burden placed on the exercise of certain rights 

of the defendant, e.g., the right to trial by jury; 3) the possible negative 

effect plea bargaining has on law enforcement agencies, i.e., they discourage 

thorollgh police investigation and/or prosecutor trial preparation; and 4) 

the possible inconsistent and unjust disposition of cases~ e.g., when defen­

dants who plead guilty receive lighter sentences than defendants who choose 

to go to trial. 

Advocates of plea bargaining generally tend to emphasize the factors 

of cost and administrative efficiency. They argue that plea bargaining 

reaps considerable savings of judicial resources by allowing more cases to 

be processed. It is their belief that without plea bargaining, the trial 

calendar would be congested, necessitating more courts, judges, prosecutors, 

and support staff. Advocates also contend that plea bargaining provides 

for flexibility in the criminal process because it mitigates the harshness 

of the penal code and allows the participants to tailor a disposition to 

fit the individual facts of the case. 

For the past several years, research on plea bargaining has tended 

to focus on legal issues and analyses to the exclusion of empirical studies 

of the actual practices of plea bargaining and their impact on the criminal 

justice system. This study by the Hawaii Crime Commission is an attempt 

to document the practice of plea bargaining here in Hawaii by analyzing 
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several hundred felony cases that were disposed of in 1980. It describes 

the plea bargaining practices in the first judicial circuit (Honolulu 

County) to determine if there are any problems with tlie practi'ce as it now 

exists in Hawaii; whether the public concern over plea bargaining in 

general, exacer5ated by a few well-publicized cases, is justifi'ed; and 

whether the experience of other jurisdictions in dealing with some of the 

more common theoretical and pract1"cal problems can be helpful in Hawaii. 

Interv1'ews were conducted with criminal justice officials in every county 

to ensure that their opinions and ideas were included. 

The findings indicate that plea bargaining is used properly in Hawaii. 

Wholesale plea bargaining for the sake of expediency no longer exists. 

It is frequently used but there is no evidence of its abuse. It seems to 

be a useful and efficient tool that contributes toward a streamlining of 

the criminal justice system as a whole. 

The Crime Commission offers a set of recommendqtions designed to 

improve the present system. It believes that plea barga'i:ning should be 

retained but that several changes in procedure would improve the process 

both for those 1'nvolved in a case and for the general public. The 

Commissi'on recommends that: A) wri tten gutdel ines coveri ng all qspects 

of plea bargaining be established in each prosecutor's office; B) pretrial 

settlement conferences be held in each case in order to qccelerate case 

disposiUon; C) a regular procedure by which the poli.'ce and victim are 

informed of any plea bargain be set up; and D) all plea agreements be made 

1'n writing and signed. These changes would bring the practice of plea 

bargaining out into the open and allow it to continue under standard terms 

and condtt1'ons. 
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This report is divided into five chapters. Chapter I defines plea 

bargaining in the context of the modern trial and discusses the many issues 

sur:-rounding its practice. Chapter II attempts to describe plea bargaining 

in Hawaii through the use of data and extensive interviews with current 

as well as former prosecutors, judges, defense attorneys, and the police. 

Chapter rII discusses various reforms which have been implemented in 

juri.'sdictions across the nation. Chapter IV presents the Commission's 

conclusions, and Chapter V offers recommendations for improving plea 

bargatning in Hawaii. The Crime COl1111ission sincerely hopes that this study 

will prove to be valuable both for participants and planners in the criminal 

justice system as well as informative for the general pubHc. 

-4-

I. ISSUES IN PLEA BARGAINING 

A. Definition. 

Plea bargaining is a process in the criminal justice system affecting 

everyone from the police to the parole board. Nationwide, it has replaced 

the jury trial as the predomi'nant method of disposing of criminal cases. 

Yet, it has not been recognized as a legitimate function. Throughoutmost 

of its development during the past hundred years, it was expressly prohibited 

and, therefore, practiced surreptitiously. The result is that plea bargaining 

varies from one jurisdiction to the next. Four actors--the prosecutor, 

judge, defense counsel, and defendant--are central to the process, but each 

partiCipates to different degrees of importance and openness. 

Two elements are consistently present in all instances of plea 

bargaining. The first is that the defendant waives his right to a trial 

and pleads guilty to an offense(s). The other is that the defendant expects 

that his cooperation, in pleading guilty, will be rewarded with concessions 

affecting his sanction. 

The decision to plea bargain is rarely initiated by the defendant. 

Instead, his alternatives are explained by his defense counsel, the prose­

cutor, or the judge. There are two types of plea bargaining: "explicit" 

and "implicit."l Explicit plea bargaining involves the exchange of a guilty 

plea for some specific concession. Implicit bargaining occurs when the 

defendant believes that he will be punished more severely if he is convicted 

at trial than if he pleads guilty; even if the sentencing disparity may not 

l\~i'l1iam F. McDonald, "From Plea.Negotiation to Coercive Justice: 
Notes on the Respecification of a Concept," 13 L. & Socly Rev. 385, 386 
(1979) (hereinafter cited as "McDonald"). 
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be great. Rather than two distinct styles of bargaining, one author suggests 

that explicit and implicit plea bargaining are poles of a continuum and 

that all bargaining contains aspects of both. 2 

Several classes of concessions may be offered in the negotiation for a 

guilty plea. The two major classes involve reducing the charge against the 

defendant or making specific sentence recommendations. Charge reduction 

involves the lowering of the degree of an offense or not prosecuting one or 

more possible offenses. Sentence recommendation involves the prosecutor 

recommending leniency for the defendant to the judge at the time of 

sentencing, not recommending extraordinary punishment, or standing silent. 

In addition, because plea bargaining may involve more than one defendant, 

the bargain may involve the prosecutor dropping the charges against one 

defendant in exchange for the guilty plea of another. Alternatively, a 

defendant may plead guilty to a minor charge and implicate others in more 

serious offenses. 

The defendant finalizes any negotiation when he pleads guilty before 

the judge; but whom he negotiates with and at what step in the proceedings 

will make a difference in what concessions he receives. In most juris­

dictions, the defense counsel begins nego,tiation with the prosecutor. The 

judge is usually not involved. Whether the defense counsel is privately 

retained or court appointed may also have an effect. Each of these 

condi'tions has its advantages, as wel·l as its potential for abuse. Whether 

the defendant is in custody or released on bail has a significance. Other 

variables range from community attitudes toward the type of crime or the 

defendant himself to the method by which the prosecutor an" judge attain 

2Id . at 386. -6-

office--appointed or elected. In any jurisdiction, the extent and openness 

of plea bargaining depends on the specificity of statutory and case law on 

the subject. 

The pdmary reason given for plea bargaining is caseload pressure. 

The resources of the prosecutor's offi'ce, the court, and the public defender's 

office are often inadequate to provide all defendants with a speedy trial. 

B. Plea Bargaining in Historical Perspective. 

Presently, plea bargaining is the primary method for disposing of 

criminal cases in the United States. It accounts for 90 percent of all 

felony convictions in many jurisdictions. 3 (See the table on page 9.) 

Conversely, only 10 percent of all felony convictions in these jurisdictions 

were obtained by trial. Such was not always the case. The court was 

originally an institution for laymen, whereby the aggrieved pressed charges, 

the accused offered his defense, and an impartial panel rendered the verdict. 4 

Under these conditions, trial was brief, simple, and meaningful. But as 

trials became tedious, protracted affairs lasting several days, involving 

complex legal issues, and hinging on the persuasiveness and acumen of pro­

fessionals who had no personal involvement in the matter, the groundwork 

was laid for plea bargaining to rise up to its present prominence. It is 

necessary, then, to fully examine how the court has changed and what accounts 

for the predominance of plea bargaining. 

3National Advisor~ Commission on Criminal Justice Standards and Goals, 
Courts Report 42 (1973) and Herbert S. Miller, William F. McDonald, and 
James A. Cramer, Plea Bartatning in the United States 16-24, 311 (1979) 
thereinafter citea as "M; 'er"). 

4Malcolm M. Feeley, IIPerspect;ves on Plea Bargaining,1I 13 L, & Socly 
J3~. 199, 201 (1979). 
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Historical research on the growth of plea bargaining is sparse, due 

largely to a lack of information. Even today, plea bargaining occurs out­

side the auspices of the court; prosecutors are left to themselves to 

promulgate standards and hold their subordinates accountable. 

The unit of measure used in exi'sting studies is the guilty plea. 

It is not accurate to assume that all guilty pleas are the result of 

negotiation, but several authors speculate this is the case more often than 

not. One indication of bargaining is a change in the plea from not guilty 

of the original charge to guilty of a lesser charge. 5 Another example of 

bargaining is evident when defendants who plead guilty rece'ive a more 

lenient sentence than tho~e convicted at trial. 6 Though not a measure of 

plea bargaining, the guilty plea rate does provide an upper limit to the 

extent bargaining occurs. 7 

5Raymond Moley, "The Vanishing Jury," 2 S. Cal. L. Rev. 97,109 (1928) 
(hereinafter cited as "Maley"). 

6Albert W. Alschuler, "Plea Bargaining and Its History," 13 J:-. & Socly 
Rev. 212, 231-32 (1979) (herei'nafter ci'ted as "Alschuler"). 

7Miller, note 3 supra, at 17. 
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MEAN GUILTY PLEA RATES BY POPULATION OF JURISDICTIONS 

Jurisdictions by Population 

100,000- 250,000- 500,000 
States 1-100,000 250,000 500,000 & over 

a. b. a. b. a. b. a. b.* 

Idaho 87.8 (37) 94.5 (1) 
III i noi s 91. 4 (83) 86.5 (8) 82.6 (6) 84.0 (2) 
Kansas 71.0 (96) 69.3 (2) 69.8 (1) 
Louisiana 72.0 (63) 92.8 (5) 86.4 (2) 85.1 (1) 
Michigan 86.4 (65) 88.8 (10) 90.4 (3) 93.5 (3) 
Minnesota 83.6 (78) 89.3 (3) 85.5 (1) 85.4 (1) 
Mi ssouri 73.8 (108) 79.6 (3) 87.6 (3) 
New Jersey 96.2 (5) 92.3 (5) 88.1 (6) 88.2 (5 ) 

New York 92.1 (34) 89.9 (14) 94.5 (4) 92.7 (9) 
North Dakota 89.7 (53) 
Ohio 68.9 (68) 80.4 (11) 88.8 (4) 78.5 (5) 

Oklahoma 67.3 (74) 89.0 (1) 90.7 (1) 80.9 (1) 

Pennsylvania 82.3 (28) 86.6 (19) 85.5 (8) 65.6 (4) 
South Carolina 95.8 (41) 97.3 (4) 
South Dakota 91.5 (54) 
Texas 90.9 (218) 89.6 (11) 92.7 (2) 91.6 (4) 

Utah 71.5 (22) 78.8 (3) 80.4 (1) 
Vermont 95.2 (7) 100.0 (1 ) 
Wyoming 55.4 (22) 

* a. = X Plea Rate. 
b. = Number of jurisdictions. 
- = No jurisdiction in this population range. 

FROM: Herbert S. Miller, Will iam F. McDonald, and James A. Cramer, Plea 
Bargaining in the United States 19 (1979}. 



1. Changes in the court process and the emergence of plea bargaining. 

The forebear of the criminal justice system in the United States 

was the English court system of the eighteenth century. The jury trial of 

the mid-1700's was substantially different from the modern trial, being 

more like a summary proceeding. Cases were handled rapidly, with as many 

as 12 to 20 felony trials being concluded per day. The accused was denied 

representation and the victim (or a private attorney on his behalf) acted 

as the prosecutor. The defendant was considered the central witness in 

the case and had no right against self-incrimination; nor were there rules 

for the exclusion of evidence. There was no voir dire (examination) of 

prospective jurors; once empaneled, a jury would hear several cases. The 

judge had unrestricted powers of comment on the merits of a case and, until 

1670, could fine a jury for acquitting a defendant against his recormnenda­

tion. There was virtually no appeal of criminal cases. 8 

The court of colonial America was modeled after its English counter­

part but underwent broad structural changes during the nineteenth century. 

The court was intended not only to arbitrate guilt or innocence but also 

to bring the offender to justice. It was empowered to issue warrants for 

arrest and the constables and sheriffs acted as its agents. The rise of 

the. moder'n pol ice department (1830-1870) brought i ncreasi ngly more defen­

dants into the system, independent of the court's control. 9 

Dispositional alternatives also changed. Before 1830, prison was one 

8John H. Langbein, "Understanding the Short History of Plea Bargaining" 
13 L. & Soc'y Rev. 261 (1979). ' 

9Mark H. Haller, "Plea Bargaining: The Nineteenth Century Context" 
13 L. & Soc'y Rev. 273 (1979) (hereinafter cited as "Haller"). ' 
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of several options available to the court. Being the most restrictive, it 

was seldom used and then solely for punitive purposes. The penitentiary 

sought to reform the offender in an environment of isolation, prayer, and 

honest labor. It became the standard penalty upon conviction of serious 

offenses. Two problems ensued: the buildings that housed the offenders 

were quickly filled and the humanitarian spirit degenerated into an attitude 

of custody. The court became a processing agency between an increasing 

number of defendants and the undesirable alternative of incarceration. 10 

The victim was replaced by a public official as the prosecutor of 

criminal cases. As imprisonment replaced payment of restitution and repair 

of damages, the victim lost a direct interest in the outcome of the case. 

The prosecutor and judge devised methods of disposition that fit the needs 

of the system~ not those of the victim directly.11 

During the time that plea bargaining became the standard method of 

disposition, it developed without sufficient legal orientation. The 

justices and judges were frequently not la\vyers. Defendants who we.re too 

poor to afford an attorney appeared in court without representation. To 

compound the problem, explicit plea bargaining was prohibited in most 

jurisdictions. The result was that bargaining was conducted informally 

and secretly, which resulted in vague understandings, unsubstantiated 

promises, and implied threats of severity.12 

2. Modern problems, old roots. 

Many of the concerns voiced today about plea bargaining are rooted 

in the past hundred years. These concerns include the sanctity of the 

lOId. 

11ls!.. 

12 Id • -11-, 



trial and the requirement of a voluntary and knowing decision by the 

defendant., The impressions that plea bargaining is coercive and corrupt 

ma'y well have been true during the years of its widespread growth. However, 

conditions existed that made bargaining an alternative to harsh treatment 

by the criminal justice system. Traditionally, the courts had been reluc­

tant to accept a plea of guilty. In England, as recent as 1812, the death 

penalty was prescribed for 220 criminal offenses. Pleading guilty was an 

act of suicide. The court held that guilty pleas denied it any favorable 

evidence that might commute the sentence. The court especially feared that 

an innocent man would suffer conviction due to his own "imbecility and 

imprudence" or the intractibility of his situation. 13 

The court has long required that a defendant's guilty plea be voluntary 

and knowing. In 1560, it was recognized that a guilty plea resulting from 

"fear, menace, or duress" should not be accepted. 14 Although the English 

felony defendant was not represented by counsel, I'it was the basic duty of 

the trial judges to see that these defendants 'should suffer nothing for 

[their] want of knowledge in the matter of law,.,,15 

In the United States, in the 1 ate nineteenth and early twent'j eth 

centuries, the concept of the jury trial serving to alleviate the tyranny and 

oppression was far removed from the realities of life. 16 Incidents of police 

brutality did not evoke the wrath of the citizenry but fostered an image of 

13Alschuler, note 6 supra, at 214-217. 

14 Id . 

151.9.. 

16Lawrence M. Friedman, "Plea Bargaining in Historical Perspective,1I 
13 L. & Soc'y Rev. 247, 258 (1979). 
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"toughness ll in dealing with criminals. As a result, many poor, foreign-born, 

illiterate, and unrepresented defendants may have been coerced, with threats 

and promises, into pleading guilty.17 

Plea bargaining flourished in an environment of corruption. During 

this era, local political organizations--political "machines"--became 

powerful. Their power derived from the exchange of favors for votes. Jobs 

in the criminal justice system were given as rewards for political service 

and officials, such as the prosecutor, were expected to protect the interests 

of their sponsor. A defendant, then, could obtain a desirable bargain as 

a result of influence with or bribery of ttle political boss.18 

Plea bargaining grew during this period as a method of clrcumventing 

harsh sentencing laws. While the death penalty or extended confinement 

were the required sanctions for serious offenses, the only chance for 

leniency was for a defendant to plead guilty to a lesser charge, one that 

allowed judicial discretion. For example, during the 1920's, a New York 

state law mandated life imprisonment for offenders with four felony 

convictions. What resulted was that, lIa reluctance upon the part of 
-, 

certain judges and district attorneys to accept the inflexible conditions 

of this law caused them to use the power of permitting pleas to a 'iesser 

offense to mitigate its severity.,,19 

3. Current conditions. 

While many of the conditions described above have changed, several 

17Hal1er, note 9 supra, at 278. 

18Id . 

19Moley, note 5 supra, at 114. 
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factors exist today which tend to perpetuate the practice of pl(~a bargaining. 

Foremost is the sheer number of persons handled by the system. Compounding 

this is the length of time it takes to process each case. Not only has the 

population moving through the system grown faster than the government's 

ability t0tJrovide resources for processing it, but also the plethora of 

defendant's rights and "technicalities" have slowed the handling of each 

case considerably. Statutory requirements for a speedy trial have created 

pressure to plea bargain as the least cumbersome, most expedient method of 

reducing the backlog of cases. 8argaining bypasses the procedural logjam 

that exists in our modern court system. Many participants in the criminal 

justice system feel that plea bargaining is absolutely essential to the 

continued functioning of that s~stem. 

C. Plea Bargaini'ng in the Context of the Modern Trial. 

1. Preliminary phase~. 

a. Charging phase. There is little opportunity for a defendant or 

his counsel to negotiate during the charging phase. After his initial arrest, 

a complaint is prepared that alleges the criminal conduct of the defendant. 

It is rare that an attorney can convince the prosecutor, at this stage, not 

to file certain charges or withdraw the complaint altogether. Once the 

complaint has been sworn to under oath and filed with the court, the defen­

dant makes an initial appearance before a judge, to be read the complaint 

and informed of his constitutional rights. 

Depending on the defendant and the nature of the charge, the judge 

determines the type of pretrial release, if any. What that determi'nation 

is can greatly affect the possibi'lities for negotiation. If the defendant 
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is released on his own recognizance or is able to make bail, it is to his 

advantage that the case remain pending. The longer it takes the case to 

reach trial, the greater the possibility that the prosecution's case will 

weaken, and, therefore, the better the bargain for the defendant. If the 

defendant is unable to make bail and remains incarcerated, he is under more 

pressure to plead guilty on the prosecutor's terms. 

After arrest, a defendant may have a preliminary hearing to determine 

whether there is probable cause to beli'eve a crime was committed and that 

the defendant committed i't. The prosecutor must decide if he wants to drop 

the charges. If not, he is obliged to present only as much evidence as is 

necessary to show probable cause. Once that has been established, the defen­

dant is bound over for indictment by a grand jury. 

b. Screening and discovery. Whether the pl~osecutor is willing to 

take a case to trial or to settle for certain concessions of a plea bargain 

depends primarily on the strength of his case. This is assessed during 

the screening process. The defense makes its own assessment through a 

process known as discovery. 

Screening effectively starts at the police level. The police are 

responstble for investigation of a case leading to the arrest of the accused. 

The kinds of evidence they collect include direct evidence--victim and eye­

witness accounts and statements made by the accused--and indirect or 

circumstantial evidence--phys;cal artifacts from the scene of the crime or 

from related search and seizure. By the time an arrest is made and the 

case is turned over for prosecution, presumably sufficient evidence has been 

gathered to indict the accused. 

-15-. 



---.-....r_» • ....,~ -~--

'--,------

I 
I 

Screening on the part of the prosecutor determines the reasonable 

probability of the defendant being indicted and convicted. To be indicted, 

there must be sufficient evidence to establish probable cause that a crime 

was committed and that the defendant committed the crime. To be convicted, 

there must be sufficient evidence to prove beyond a reasonable doubt that 

the defendant intended to commit the crime and that he did commit the crime. 

The strength of the prosecutor's case, then, depends on the amount of 

eVl'dence, the quality of evi"dence, the persuasiveness of witnesses, and the 

discretion of the police in protecting the individual's rights. When the 

defendant agrees to waive his right to trial and pleads guilty, the prose­

cutor does not have to prove guilt. 

The defense is entitled to know the facts of the case and it finds 

out through the process of discovery. Discovery may be granted by a court 

order or allowed, informally, by the prosecution. The law states what 

information the defense may receive. This usually includes the results of 

scientific and fingerprint tests and the names of witnesses, but excludes 

the details of testimony or the internal working papers of the prosecutor's 

office. 

Anotherl means by whi ch the defense may gl impse the prosecution's case 

is through a suppression hearing or by way of preliminary hearing. In this 

hearing, a particular piece of evidence is presented before the judge who is 

asked to rule on its admissibility. The hearing affords the defense the 

opportuni,tjl to see how a prosecution witness handles himself under cross­

examination. It also serves the defense counsel in the preparation of his 

defense and in adviSing the defendant about pleading. 
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The defense may waive the right to a "speedy trial II in order to enable 

a more exhaustive discovery or as a ploy to improve the defendant's plea 

bargaining position. Especially in violent cases, the prosecutor may not 

want to plea bargain in the face of public pressure; therefore, a longer 

ti"me between indictment and trial allows the tension to subside and may 

make a plea bargain possible. The longer the time between indi"ctment and 

trial, the more likely the prosecutor's case may weaken, such as when a 

key witness dies or moves to another state, or evidence is lost. 

2. Prosecutor's role. 

The prosecutor's role is central in plea bargaining. His discretion 

in charging gives him the choice of whether to bargain or not, which defen­

dants can plead to reduced char.ges, and what offenses should be treated 

more leniently. Policy decisions made within the prosecutor's office impact 

on the whole criminal justice system. The factors involved in the prosecu­

tor's decision to plea bargatn are discussed below. 

a. Prosecutor's motivation. When the prosecutor enters into plea 

negotiations, he simultaneously plays four roles, to one degree or another. 

First, as an administrator, he is responsible for the fast and efficient 

disposition of cases with his limited resources. Second, as an advocate, he 

must maximize the convictions of the persons he has charged. Third, his 

discretion in charging and making sentence recommendations allows him to 

evaluate a defendant's social circumstances and the particulars of his 

crime, in a quasi-judicial role. Finally, that discretion also allows him 

to circumvent legislative decisions where the law requires a mandatory 

sentence. 

Many factors thus influence the prosecutor's decision to plea bargain. 
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These inciude both administrative considerations and the unique circumstances 

of individual cases. Caseload pressure is most frequently cited as a justi-

fication for plea bargaining. As an adMinistrator, the prosecutor may feel 

pressure to bargain simply to "move cases" expeditiously through the system. 

The prosecutor must assess how much time a case will take at trial-~including 

pretrial motions, written briefs, suppression hearings, and continuances-­

and then weigh the benefits for society against the expenditure of scarce 

judicial resources required. Cases can be divided into two groups: "hard" 

and "easy" cases. Hard cases involve factual controversies or legal issues 

as to whether the defendant is guilty or not guilty; these cases may involve 

unusual amounts of time and resources but nevertheless should go to trial. 

Easy cases, in which there is overwhelming evidence to support the defendant's 

guilt, comprise the vast number of routine cases. Most of these can be 

routinely bargained. This is especially true for cases in which the 

mitigating circumstances justify other than a normal sentence. Other deter­

minants affecting the decision to plea bargain include the seriousness of 

the offense; the defendant's prior record; community attitudes toward plea 

bargaining and toward the particular crime; whether the defense counsel is 

cooperati"ve or uncooperative with the prosecutor; and, in some cases, the 

defense counsel's reputation as a tria1 lawyer. 

A 1964 Pennsylvania study attempted to enumerate the degree to which 

these factors influence a prosecutor's decision. 20 Of the prosecutors 

surveyed, the results indicated that 27 percent considered sympathy fO!" the 

20Dominick R. Vetri, "Note. Guilty Plea Bargaining: Compromises by 
Prosecutors to Secure Guilty Pleas," 112 U. Pa. L. Rev. 865, 901 (1964). 

-18-

j 

:/ 

I 
n 
! 
.i 

J " 

1 
I 
i 
1 
1 

, 
I 

! 

~ 
11 

~ 
I 
!, 
" 

defendant as a factor; 32 percent said that harshness of the law affected 

their decision; and 37 percent acknowledged caseload pressure as a signifi­

cant factor. Overwhelmingly, 85 percent listed "strength of the state's 

case" as an important consideration in the decision whether to plea bargain 

or not. 

Several factors determine the strength of the state's case. The credi­

bility of the victim and of any eyewitnesses, the definitiveness of test 

results, and the presence of directly incriminating evidence all relate to 

the strength of the state's case. Other considerations include aggravating 

and mitigating circumstances and the availability of witnesses at trial. 

When problems arise in these areas, prosecutors justify plea bargaining with 

the atti"tude that the defendant is guilty of "something." 

A serious weakness in the state's case, necessitating plea bargaining, 

is most likely to arise if all the elements of the crime cannot be established 

beyond a reasonable doubt or if constitutional safeguards, procedural or 

substantive, were not observed in bringing the accused to trial. In example, 

if the state could prove that a defendant caused the death of another but 

could not prove he did so with the reqUisite intent (intentionally) or if 

proof of his intention was obtained through an ill~gal serach, the case would 

be sufficiently weakened to warrant plea bargaining. Even slight doubt as 

to the procedural validity of the state's case may cause the prosecutor to 

compromise. Even after conviction by trial, a procedural defense allows 

appellate litigation. 

b. Prosecutorial discretion. The policies set by the chief 

prosecutor for handling plea bargaining in his department have an effect 

througho'ut the criminal justice system. Exclus10nary rules are designed to 
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deter police misconduct in the investigation and arrest of a suspect. Plea 

bargaining subverts this check and balance system by circumventing trial, 

where the police improprieties would be discovered and remedied. Because 

the defendant waives his right to trial, he also loses the right to appeal. 

Therefore, the prosecutor's discretion in screening and charging are important 

to the proper administration of justice. 

c. Prosecutorial bluffinjl. When a case has deteriorated to the 

point where one does not exist at all, due to the unavailability of witnesses 

or the exclusion of evidence, some prosecutors resort to "bluffing" to save 

the case rather than forthrightly dismissing the charge. Moreover, in cases 

where the evidence is enough to sustain a finding of probable cause at a 

preliminary hearing, but not enough to convict at trial because of some legal 

insufficiency, prosecutors may also bluff in order to buy time in hope that 

something will develop in the interim. 

Bluffing is defined as misleading the defense counsel to believe that 

the prosecutor's case is ready for trial. Five factors that may weaken the 

case are 1) Tack of evidence linking the defendant to the crime; 2) questions 

of intent; 3) legal or constitutional flaws; 4) evidence, especially wit­

nesses, being unavailable for trial; and 5) evidence being inadmissib1e. 21 

Bluffing is achieved by manipulation of information regarding these five 

factor·s. Whereas there are laws guaranteeing discovery by the defense, the 

prosecutor may requir'e that a court order be presented to him before he gives 

the information out. Less restrictive prosecutors have no qualms about 

admitting administr'at;v~ problems but do not want to admit to poor quality 

21Mil1er, note 3 supra, at xxii. 
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of evidence. Most prosecutors draw the line at ethical bluffing; they will 

not volunteer the i'nformation that a case ''is not ready to go to trial, but 

they will not lie when asked. 22 Prosecutors generally feel that bluffing 

to achieve the best deal possible for the public is justified. Especially 

in cases with a strong factual basis, they believe it serves justice. 

d. Charge reduction. As defined earlier, two kinds of concessions 

can generally be offered in exchange for a defendant's guilty plea: charge 

reduction and sentence recommendation. Because charging is specifically a 

prosecutorial function, it is natural that charge reduction should be the 

dominant concession offered by the prosecutor. The type and number of 

original charges is within his discretion. 

Charge reduction may be beneficial to the defendant in several ways. 

The degree and number of charges will affect his sentence. It may determine 

the minimum or maximum term or fall within a class of crimes whose sentences 

are mandated by law. The conviction is entered onto the defendant's record. 

Certain crimes, sexual offenses for example, stigmatize the defendant both 

in prison and in the community and, in many jurisdictions, treatment or 

community service is mandated for the defendant. His record may affect future 

sentencing'decisions should the defendant be convicted again. 

Charge reduction is not viewed as detrimental to judicial or correc­

tional goals. Consecutive sentences for multiple charges are rare. The 

judge is empowered to weigh the circumstances of the crime, including original 

charges, in reviewing the sentencing options. The parole board is generally 

more interested in what the defendant actually did than in what label is 

22William F. McDonald and James A. Cramer, Plea-Bar'gaining 21 (1980). 
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attached to him or his crime in determining how long he must be incarcerated. 

The prosecutor may use undue pressure on a defendant throllgh lI over-

charging. 1I Charging a defendant with an offense at a degree higher than 

the circumstances warrant is an example of IIvertical ll overcharging. Two 

types of "horizontal ll overcharging are filing a charge for every criminal 

transaction and fragmenting a single offense into several component charges. 

Some prosecutors do not see their charging practices as abusive. Full 

and decisive evidence of guilt is not necessary, and not always available, 

during the early steps of the proceedings. The broader scope of charges 

may allow evi dence to be i'ntroduced that waul d otherwi se be i nadl11i ss i b 1 e. 

Furthermore, no one can be convicted of a crime greater than the one charged. 

However, higher degree~ include lesser offenses. 

Nevertheless, overcharging is a powerful lever. The greater the number 

of charges, the less attracttve the alternative of going to trial becomes: 

there will be pretri'al motions on each indictment; the admissiblity of 

evidence on ea~h charge must be sorted out; and the jury may be overwhelmed 

by the apparent severity of the defendant's behavior. The defendant is aware 

of the worst possible sentence he can receive and assumes that if all of the 

charges agai'nst him are proven, he is likely to receive it. All these factors 

help put pressure on the defense to plea bargain. 

e. Sentence recommendati'on. The second method of plea bargaining 

is sentence recommendation. Because the ability of the prosecutor to affect 

sentenci'ng directly is generally 1 imited, very rarely does a prosecutor 

promi'se an actual sentence. More frequently, however, the prosecutor will 

offer to make a sentence recommendation. The prosecutor may also threaten 

to recommend hars~ treatment of the defendant, then agree in bargaining to 
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stand silent at sentencing instead. Nevertheless, sentencing is a judicial 

function and represents the basis for another type of negotiation--judicial 

plea bargaining. 

3. Judicial participation. 

rn most jurisdictions, court rules require some judicial supervision 

of the plea bargaining process. The most common of these practices involves 

the judge asking a defendant tf his submission of the guilty plea is voluntary 

and is made wi'th the knowledge that he is forfeiting his right to a trial. 

rn the instance when a defendant pleads guilty but asserts his innocence, 

many jUri'sdi'cUons requl're a cursory judicial inquiry into the factual basis 

for the plea. Some jurisdictions, as in Hawaii, require that the judge 

explain the consequences of the guilty plea, including that the judge is not 

bound by any agreements regarding sentencing. In most jurisdictions, the 

defendant is allowed to withdraw his plea when his due process has been 

violated or when an agreement he made will not be honored. 23 

Beyond these limited necessities of protecting the defendant's rights, 

most jurisdictions follow the recommendations of several prestigious 

naUonal commissions in prohibiting further judicial involvement in plea 

negotiations. 24 The reasons offered are several. First, it is felt that 

the judge sits in a position of power to influence the defendant's choice 

to plead or not. This may occur overtly, in the form of paternalistic 

advice or simply as pressure, which the defendant may view as the judge's 
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desire to see the case resolved quickly. Second, it is argued that if a 

judge participates in plea bargaining, then he cannot remain objective in 

overseeing the case. This may be because the judge has a preview of the 

evidence outside the impartiality of the courtroom; the defendant's 

consideration of the guilty plea precludes th2 presumption of his innocence, 

thus prejudicing the judge; or the judge may unduly penalize a defendant 

who rejected an agreement which the judge helped draft. 

Arguments in favor of judicial participation advocate the return of 

the criminal adjudication process to its lofty ideals. Foremost is the 

argument that prosecutorial plea bargaining circumvents judicial sentencing 

authority, which would be returned wi'th the participation of a judge. The 

presence of a judge would invoke a more formal atmosphere in negotiation 

sessions, restricting discussion to relevant issues and facilitating the 

flow of information. If the basi s for pl ea bargaining is sentence differ­

ential, then jud'lcia1 bargaining would enable better regulation of the 

process and contribute to the knowing choice of the defendant. Furthermore, 

judicial involvement would decrease, though not eliminate, the possibility 

that the judge would disregard the agreement. 

a. Degrees of judicial participatibn. The degree to which judges 

participate in plea negotiations can be divided into four categories. The 

first involves no participation at all; cases in this category rely exclu­

sively on prosecutoria1 bargaining. The second category is that of implicit 

plea bargaining. The third category consists of occasional ~ vague, or 

inconsistent judici'a1 activity. The last category is outright involvement 
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by judges in the negotiation process. 25 These four types of judicial 

involvement are discussed below. 

b. No participation by judge. One problem created by prosecutorial 

plea bargaining, without participation by the judge, is the abdication of 

judicial power over sentencing. The prosecutor may offer the defendant a 

reduction in charges or a Y'ecommendation for a lenient sentence. Both 

concessions may tend to subvert the goals of the criminal justice system. 

Charge reduction may mislabel the real conduct of the defendant. Definitions 

in the penal code may necessitate that the defendant plead guilty to a charge 

that is quite unrelated to the facts. Since a judge cannot sentence the 

defendant for a crime greater than that charged, charge reduction is a matter 

of finding a crime that fits the punishment. 

Sentence recommendation also may subvert judicial authority. In 

theory, the judge is not obligated to heed the prosecutor's remarks at 

sentencing. In practice, though, judges usually follow sucb recommendations 

closely. The reasons for this are twofold: 1) the prosecutor may have an 

adequate understanding of the judge's sentencing philosophy and only make 

the approprij~te recommendati on; or 2) the ,judge may feel pressured to go 

along in order to validate and continue the plea bargaining system. In the 

latter case, the judge may feel so overwhelmed with caseload pressure that 

he may do little more than give his stamp of approval, automatically, to 

the sentence negotiated by the prosecutor. Although a scrupulous judge will 

take pains to explain to the defendant that he may not adhere to the 

25Albert W. A1schuler, "The Trial Judge's Role in Plea Bargaining, 
Part I," 76 ,991 um. L. Rev. 1059, 1061 (l976). 
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prosecutor·s recommendation, the defendant probably views this as a hollow 

but unavoidable ritual. 

c. Implicit bargaining. Where implicit plea bargaining occurs, 

the judge, despite his absence, exerts some influence over negotiations. 

The judge is primarily responsible for the speed and efficiency with which 

his caseload demands are resolved. In order to maintain a high rate of 

guilty pleas, the alternative--a trial--must appear unacceptable. To 

achieve this, the judge may sentence defendants convicted at trial more 

sever'ely than defendants who plead guilty. The rat'ionale most commonly 

offered for this practice is that the defendant who pleads guilty has taken 

the first step in his rehabilitation by accepting responsibility for his 

actions. 

d. Indecisive participation. Of judges who do participate in 

plea negotiations, the majority do so in an occasiona'l, vague, or inconsis­

tent fashion. One element characterizes this category of judicial 

involvement--indirection. The judge is not willing to take a position, be 

it strict or lenient, cautious or open-minded. Instead tbe judge speaks in 

IIhints, suggestions, euphemisms and predictions. 1I26 He communicates the 

advantage of pleading guilty without making any specific promises. Rather 

than specific promises, he makes qualified promises .. -such as stating the 

range within which he will consider' the sentence or a specific term he will 

not exceed. Another frequently required qualification is that the PSI report 

confirm the facts as the attorneys for both sides have presented them. Not 

only does the judge present qualified promises, he may further influence the 

26 Id • at 1092. 
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kind of concessions offered by the prosecutor. It is to the judge·s 

advantage that the prosecutor request leniency rather than have to grant 

leniency themselves. 

The reason for this noncommittal stance in plea negotiations is the 

preservation of judicial prerogative. So long as the judge only intimates 

his position, he is under no obligation to abide by the agreement and the 

defendant has no legal recourse should the judge change his mind. 

e. Outright participation. The alternative to indirect judicial 

influence on plea agreements is direct participatton by the judge in the 

role of arbiter. In this role, the judge may attend the negotiations and 

ensure a modicum of formality and regularity; the judge may go so far as to 

recommend a disposition to the prosecutor and/or defense counsel; or most 

frequently~ he may review and ratify the agreement.
27 

The procedure that the court follows must guarantee the due process 

of the defendant. The defendant initiates the process by requesting that a 

conference be held in open court for the purpose of settling the criminal 

charges against him. The judge mayor may not want the defendant present 

during negotiations. Transcripts of the conference may be made available 

should the defendant have a basis for appeal. 

One issue that must be resolved before the conference between the 

attorneys and the judge is convened is whether or not the case can be 

transferred once negotiations have begun. On the one hand is the concern 

for judicial impartiality should the case have to go to trial. On the 

other is the potential for an abuse, termed IIjudge shopping. II Judge shopping 

27John Paul Ryan and James J. Alfini, IITrial Judges· Participation in 
Plea Bargaining: An Empirical Perspective,!· 13 L. & Socly Rev. 479 (.1979),. 
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refers to the practices of defense attorneys employing delays and judicial 

disqualification to move the defendant's case before a judge known for his 

leniency. An analogous abuse would be "offer shopping," whereby, once an 

offer has been presented before the judge, the defendant or his counsel 

refuses it in hopes that the case will subsequently be transferred. 

The advantages of direct and formal judicial participation to the 

defendant may outweigh the disadvantages. If it is the defendant who ini­

tiates negotiations and any statements made to him by the judge are on record, 

the likelihood that the judge will make coercive statements to the defendant 

will be minimal. Similarly, if judicial participation in plea bargaining 

is the norm rather than the exception, the defendant is less likely to view 

the judge's interest in the case as implied concern that the matter be 

settled out of court. Some argue that only by involvement in the bargaining 

sessions can the judge ensure that trade-offs and unseemly deals having 

little or nothing to do with the individual are prohibited; that the prose­

cutor has not abused his discretion in oVercharging or overrecommending; and 

that the defendant is adequately represented by counsel who has explored all 

of the possible defenses and miti'gati'ng circumstances on the defendant's 

behalf. Lastly, the greatest single advantage is that judicial participation 

substanti'ally increases the certainty of the bargain, thereby alleviating 

much of the anxiety the defendant feels about the outcome of his case. 

f. Factors involving judicial participation. Between the extremes 

of indirect and direct participation, as described above, many judges choose 

to participate in plea negotiations on a case-by-case basis. The factors 

important in a judge's decision include the specificity of statutory law, 

court rules and case law as to what the judge's role should be, and the 
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judge's own perceptions regarding his importance to the process. 

size as an indicator of caseload pressure, has less influence on the single 
, 28 

judge than on the local criminal justice system as a whole. 

4. Defense counsel's r'ol e. 
It is the defense counsel's responsibility to act in the best 

interests of his client. From the standpoint of an advocate for the defen­

dant, it may be difficult to conceive that the defense counsel shoul~ agree 

to anything less than adjudication of the case by trial, where the defendant's 

innocence is presumed and his guilt requires the highest standard of proof. 

An alternative view is that the defense counsel's task is to minimize the 

consequences of the criminal proceedings against the defendant. The defen­

dant must ultimately decide whether to plead guilty or not; however, most 

defendants are too optimistic about the fairness and accuracy of the trial 

process or do not fully realize the penalty they may incur by choosing that 

course. The resultant sentence the defendant would receive, should he be 

convicted, is influenced by this one tactical decision. One service the 

defense counsel can perform is a reasonable prediction of the probable 

outcome of the defendant's case. 
It i~ argued that, in practice, defense counsel does not always provide 

effective assistance and that plea bargaining diminishes the attorney/client 

relationshiP.29 Defense counsel is sometimes under financial, bureaucratic, 

or personal pressures that make the guilty plea a convenient expedient. 

28 Id . at 499-500. 

29 liThe Defense Attorney's Role in Plea Bargaining," 
Albert W. Alschuler, 

84 Yale L. J. 1179 (1975). 
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Counsel may not fully explore the possible defenses available in a case 

and therefore make an erroneous prediction of the outcome. The Supreme 

Court concurs: 

It cannot always be assumed that the presence of counsel 
automatically insures the defendant has not been misled into 
pleading guilty.30 

a. Three types of defense counsel. The three types of defense 

counsel are privately retained, public defender, and court-appointed. Each 

type of counsel has advantages that are beneficial to the defendant, particu­

larly regarding concessions, but each can also be handi'capped by conflicting 

interests within the criminal justice system and the legal community as a 

whol e. 

b. Pdvately retained counsel. The most capable attorneys are 

usually attracted to private enterprise. Because the private attorney makes 

his reputation getting his clients acquitted, hiring a private defense attorney 

may be a tremendous asset to the defendant. Hi s wi 1'1 i ngness to go to tri a 1 , 

his ability in the adversarial setting, and his willingness to appeal signifi­

cantly influence the concessi'ons he may get for a defendant who pleads guilty. 

The attorney's reputation, however, does not always serve the defen­

dant's interest. With notoriety comes more clients for the attorney; he may 

accept more work than he can handle. It may become financially expedient to 

dispose of cases as quickly as possible, especially those clients who have 

little money to spend on their defense. The extreme example of this behavior 

is the "cop-out" lawyer--one who enters into a case with the intention of 

securing a guil ty plea. 

30Id . at 1197, citing United States ex. rel. Thurmond v. Mancusi t 275 F. 
Supp. 508 (E.D .. N.Y. 1967). 
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c. Public defender. Several factors favor the defendant with a 

public defender rather than a private attorney. Because the public defender 

is a salaried position, he is not constrained by monetary pressure to plea 

bargain all but the spectacular and easily won cases. Also, he regularly 

works with the prosecutor and over time usually develops mutual respect and 

an effective working relationship. This is especially i~~ortant as it relates 

to the exchange of information. This information may be helpful to a defense 

counsel not only in pointing out the weaknesses of possible defenses but 

also evaluating the strength of the prosecutor's case. The prosecutor may 

not be as open with a private attorney whom he does not know or does not 

trust. Furthermore, the public defender's day-to-day practice in the 

criminal justice system gives him the knowledge of an individual judge's 

sentencing practices as well as attitudes toward particular types of crimes. 

Finally, the public defender only handles criminal cases and is usually 

well-versed in the latest developments in the criminal law. These factors 

all enable the public defender to better evaluate cases for plea bargaining. 

The bureaucratic nature of the public defender's office also creates 

certain problems. Chief among these is caseload pressure. Just as with 

the prosecutor and judge, the public defender must move a large number of 

cases through the system. One potential abuse that results from a heavy 

case10ad is "trade-off." The pub)ic defender or prosecutor may make 

concessions in one case in return for a favor in another. Also, when defense 

counsel represents more than one defendant in a case, the guilty plea of one 

or more may be traded for leniency for the others. Some have argued that 

caseload pressure can also be a 1eyer to secure concessions. The public 

defender may threaten to take all of the cases of a certain charge, gambling 

-31-

-~-'-'--'-



for instance, to trial or demand all of the cases heard by a particular judge 

be tried. There is little evidence that this in fact happens. 

As a class, the clients of the public defender are usually financially 

disadvantaged. In addition, they are more likely to have a lower level of 

education, be in a minority, and have prior records of criminal behavior. 

Furthermore, those defendants are more likely to be incarcerated pending 

trial. These social concerns will affect what kinds of concessions are 

offered and how readily they are accepted. 

Appointment of a public defender as a defense counsel may have another 

significant detrimental effect~ breakdown of the attorney/client relation­

shtp. The defendant assigned a public defender has no choice of counsel. 

Therefore, he may have no basis for trust or confidence in his attorney's 

advice. The defendant may view a private attorney as an advocate on his 

behalf versus a public defender as a member of the "system." In some 

jurisdictions, an indigent defendant may not even have a public defender 

that follows his ca~e throughout the proceedings, but a. different public 

defender at each step of arrest, indictment, and trial. 

d. Court-appointed attorneys. Court-appointed attorneys are drawn 

from the ranks of private lawyers and paid a nominal fee to represent 

indigent defendants. These may comprise two groups: "draftees" and "volun­

teers." Availability for court appointment may be a condition of belonging 

to the local bar. Many lawyers who have long since specialized in civil 

law or who maintain membership though they no longer practice may be unwilling 

parti'cipants in the criminal court's activity. This may result in the defense 

counsel's eagerness to secure a plea and put his objectionable duty behind 

him. On the other hand, an attorney may volunteer for court appointment, 
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possibly out of a sense of social responsibility or probably as a means to 

gain courtroom experience. In this latter case, the defendant may suffer a 

penalty for going to tri'al where a guilty plea would have been more advan-

tageous. 

e. question of innocence. It has been assumed thus far that the 

defendant who pleads gun ty has in fact committed some crimi na 1 act. Thi s 

is not, however, always ttJe case. Some defendants have submitted guilty 

pleas while still asserting their innocence and stating that their pleas 

were made voluntarily. The reasons that a defendant would make such a plea 

lies in the uncertainty of the trial process and, in some cases, the certainty 

of especially harsh treatment upon conviction. One such defendant, whose 

case is described in the literature, pled guilty to manslaughter with a 

30-year prison term rather than go to trial for murder and risk the death 

penalty.31 

The problem that defense counsel faces is whether or not to allow the 

defendant to plead guilty to a crime he did not commit. Some attorneys take 

the moral view that allowing such a plea is unethical~ others refuse to 

allow the plea out of fear that the defendant may sue them for malpractice 

at some later date. Some defense attorneys justify accepting the plea so 

long as there is a significant chance that the defendant will be convicted at 

trial and thus be subject to a harsher sentence. An even finer distinction 

is drawn between conmitting the crime and admitting to· committing the cri'me. 

The psychological make-up of the defendant may not allow him to admi't his 

guilt or he may believe that his actions, in self-defense for instance, were 

31 Id • at 1290. 
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not criminal as defined by the law. 32 

5. Sentencing structure. 

The kinds of plea agreements made may be greatly affected by the 

overall sentencing structure of the jurisdiction. Conversely, administrative 

considerations, requit~ing a high rate of guilty ,pleas, may impede implemen­

tation of the stated sentencing policy. Two sets of considerations that 

must be taken into account are 1) whether sentencing is legislatively or 

judicially fixed; and 2) whether maximum or minimum terms are set. 33 

The difference between legislatively-fixed and judicially-fixed terms 

is one of discretion. The objectives of legislatively-fixed terms are 

uniformity in sentencing and delegating the responsibility for release from 

prison to the parole board. The purpose of judicial discretion is to !place 

the decisions of incarceration and rehabilitation in the hands of the judge, 

the impartial arbiter of the facts. Plea bargaining may subvert both 

systems of discretion, in different ways. In systems of legislatively 

mandated punishment for particular crimes, the predominant concession of 

bargaining is charge reduction. The range of terms the defendant would 

spend in prison may be determined by the prosecutor, with the parole board 

retaining only secondary responsibility. Where discretion in sentencing 

is vested in the judiciary~ plea bar'gaining may have one of two effects: 

judges may abdicate this authority by regularly following prosecutorial 

sentence recommendations or judges may impose totally independent sentences 

and exert a more direct role in the plea bargaining process. 

32 Id . at 1291. 

33Lloyd E. Ohlin and Frank J. Remington, "Sentencing Structure: Its 
Effect Upon Systems for the Adrnini"stration of Criminal Justice," 23 Law & 
Contemp. Prob. 495 (1958). 
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Maximum and minimum terms set the ranges of time a defendant must stay 

in prison if he is incarcerated. Charge reduction is used in systems that 

have mandatory maximums for particular degrees of an offense as well as 

provision for consecutive terms. Since the defendant must serve ~ fixed 

percentage of the maximum, in both examples, it is to his advantage to 

manipulate the charges to the lowest possible. Low fixed minimum terms 

usually pose no problems for either charge reduction or sentence reconmen­

dations. The defendant must serve some time incarcerated regardless of 

the degree of the crime and the minimums are not so substantially different 

as to make probation a predominant concession. High fixed minimums, however, 

are greatly resisted by the courts. They allow no mitigating influences 

after the in/out decision has been made, making probation the major bargaining 

concession. 

D. Issues in Plea Bargaining. 

1. Advantages and disadvantages. 

Although plea bargaining is used extensively in jurisdictions 

throughout the United States, that does not mean there is unequivocal support 

for the practice. There are some advantages to plea bargaining; frequently 

mentioned is its effect on caseload pressure. On the other hand, some argue 

that plea bargaining effectively denies an accused due process of the law. 

Between these extremes are a number of issues, which are viewed as advantages 

or disadvantages depending on one's position in the criminal justice system. 

Below are listed some of the arguments that must be examined before the value 

of plea bargaining can be determined. It must be remembered that the degree 

to which anyone of these arguments is valid will vary from one jurisdiction 
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to the next. Furthermore, many of these arguments are voiced without the 

benefit of substantiating data. 

a. Coerciveness. Plea bargaining is inherently coercive. Judicial 

inquiry provides only minimal safeguard against impropriety on the part of 

the prosecutor and the defense counsel. A defendant may not admit to facts in 

question yet insist that his plea is both voluntary and knowing. That plea 

bargaining is the predominant adjudicative process may suggest to the defen­

dant that it is the preferred process. The very basis of plea bargaining 

is coercive: the defendant must surrender certain constitutional rights in 

order to secure the benefits of the agreement. 

b. Unseemliness. Negotiation of plea agreements is conducted 

outside of the courtroom, usually excluding the defendant. There is limited 

accountability for the conduct of public officials and attorneys during the 

negot i at ions. The p~b 1 i c' s confi dence may be eroded. by the nott on that the 

prosecutor is giving undue concessions to the defense in an effort to bolster 

his conviction record, possibly for political purposes. Judges influence 

prosecutors, directly or indirectly, to recommend leniency rather than be 

forced to grant leniency themselves in the face of contrary public sentiment. 

The defendant may feel that his attorney, retained or appointed, is betraying 

confidences and perhaps trading his case for concessions in another. The 

victim feels that the punishment reflects the relationship between the defen­

dant's attorney and the prosecutor and judge more than retribution for the 

transgression against him. 

c. Expediency. Guilty pleas account for nearly 90 percent of the 

convictions in many jurisdicti'ons and plea bargaini'ng is the predominant 

means used to achieve that. The resources of the prosecutor and the court 
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are under significant pressure to process cases quickly. Without the offer 

of a concession or threat of a penalty, there is little reason for a defen­

dant not to go to trial. Therefore, without plea bargaining those resources 

must be greatly expunded to provide all defendants with a "speedy trial." 

d. Individualizes treatment/punishment. Plea bargaining shifts 

the focus of the adjudicative process away from arbitration of the facts, 

towards treatment of the offender. Because plea bargaim'ng occurs before 

the defendant goes to trial and because the prosecutor can state with 

reasonable certainty the probable sentence that the defendant will receive, 

plea bargaining upholds the idea of 'swift and sure punishment. Under 

sentencing laws that allow widely disparate terms for similar offenses or 

particularly harsh terms for offenses of a higher degree, plea bargaining 

can be used to individualize treatment/punishment to fit the aggravating 

or mHigati'ng factors of the defendant's personal ity and the ci rcumstances 

of the crime. Some argue that admission of guilt is the first step towards 

rehabi1 itatton. 

e. Ensures certainty. It is not always certain that the trial 

process convicts those who are guilty and acquits those who are innocent. 

This uncertainty affects both the prosecutton and defense. A defendant who 

asserts his innocence at trial may nonetheless be convicted and stands a 

chance of receiving a harsher sentence because of it. A defendant who is 

factua lly gUil ty may be acquitted at tri ali f the prosecution cannot 

establish legal guilt. However, if he is factually guilty and pleads guilty, 

he may get less punishment than he deserves but he nevertheless gets some­

thing. The certainty of conviction and punistlnent is increased. 
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f. Circumvents the philosophy of the law. In practice, plea 

bargaining circumvents constitutional safeguards and subverts the separation 

of power in government. The prosecution enters into plea agreements in 

some cases that have substanti'a 1 weakness, or in other wOl~ds, 1 ess than 

the required "proof beyond a l~easonable doubt." Where the issue in question 

is one of legal technicality, plea bargaining removes the possibility of 

appellate litigation and therefore new case law. Plea bargaining confounds 

guilt with sentencing, making the plea conditional to certain concessions. 

Prosecutorial charging and recommendation pract'ices usurp legislative intent 

and judicial authority. Furthermore, plea bargaining is predicated on the 

ill1lledi ate needs of the prosecutor and the court, wi th 1 ittl e r'egards to the 

goals of the correctional system. 

g. Based on irrelevant factors. Similar defendants, having 

committed similar crimes, receive different sentences depending on the 

prosecutor, the criminal justice syst~m, and the defense counsel. Prose­

cutors differ in their levels of experience which affects how they assess 

the strength of a case and, in turn, the concessions they are willing to 

give. Court scheduling, publicity surrounding the crime of the defendant, 

the method by which the prosecutor and judge attain office, and prison 

conditions are some of the variables that underlie a decision to plea 

bargain or not. Thp. defense attorney has reasons of h'ts own, including 

financia'i and bureaucratic, that often make plea bargaining a favorable 

alternative. 

h. Not a contrac~. When a defendant pleads guilty, he surrenders 

his rfght to a trial. This decision is usually 'based on an agreement with 

the prosecutor for concessions that will ul timately affect hi s sentence. 
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However, there is no guarantee that the judge will follow the prosecutor's 

recommendati'on or p knowing the initial charge and circwnstances of the crime, 

be lenient in sentencing. In this sense, then, the agreement is not a 

contract. Significant rights are surrendered without firm guarantees of the 

ultimate benefits. 

i. Reduces deterrence. Through plea bargaining, the defendant may 

manfpulate the criminal justice system to his advantage. In exchange for 

saving the state the time and effort of a trial, he may receive concessions 

that minimize the consequences he must suffer. Either the charge for which 

he is convi'cted does not reflect the seriousness of the crime or the sentence 

he receives i's less than hi's conduct warrants, or both. Furthermore, defen­

dants with prior ~onviGtions may be able to secure better pleas on the basis 

of their earlier experiences in bargaining,. In any case, the deterrent 

effect of the law i's di'minished. 

j. Increases deterrence. It has been said that plea bargaining 

achieves "substantive justice" in the sense that the desired ends of the law 

are achi'eved despi te the tmpedance of cumbersome procedural safeguards. A 

defendant who is factually guilty may be acquitted at trial on the basis of 

a technicality; plea bargaining provides a conviction on some charge that 

bears a relationship to the actual crime. A greater rate of convictions and, 

thus, a hl~gher rate of punishment for crimes committed means the deterrent 

value of the law is increas!:!d. Awatting trial, the anxiety that the defen-

dant feels is focused on the event of the trial rather than on the conse­

quences of his actions. The defendant is likely to consider poor representation 

or p~ejudice of the judge and jury as reasons for his conviction and view his 

sentence as retribut'ion by the system against one of its outcasts. Plea 
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bargaining begins with the defendant admitting his guilt and his sentence, 

then, focuses on punishment for the crime. The more direct correlation 

between the crime and the consequences and the swifter pUnishment both 

enhance the deterrence of the law. 

Plea bargaining is also a useful tool in the conviction of offenders 

besides the defendant. A defendant may have engaged in criminal activity 

with others, though he may have played a relatively minor r01e. The prose­

cutor can exchange concessions in his case to obtain information or testimony 

on one or several of the others involved in the same or a more serious 

offense. More guilty parties, espec.ially the ones more responsib1e for the 

criminal acts, are brought to justice, thereby increasing deterrence. 

k. Improves the trial process. Most of the cases that are resolved 

by plea bargaining are "easy cases," in which there is substantial reason 

to believe that the defendant is guilty. This reserves the trial process 

primarily for "hard cases," ones that involve real disputes as to the facts 

or intetpretation of the law. These cases receive the full benefit of the 

adversarial setting of the trial and the objectivity of the judge and jury. 

The presumption of innocence and adversarial roles of the prosecution and 

defense retain their legitimacy. 

2. Abolition or reform. 

Current methods of plea negotiation evolved in response to changes 

in the legal system that increased both the number of criminal cases and the 

time required to adjudi'cate them. The development ocr.urred by default rather 

than by design and as a result, plea bargaining, -in most jurisdictions, lacks 

specified i'ntention or direction. 

Two groups of critics have tried to influence this development. Those 
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groups comprise the abolitionists and the reformers. Both see significant 

problems in the practice of plea bargaining but disagree as to whether plea 

bargaining is a legitimate function of our system of law or merely an 

expedient. 

The abolitionists contend that the tenets of plea bargaining are 

irreconcilable with our sense of justice. First, they argue, any process 

of adjudication that requires the defendant to waive his constitutional 

rights is coercive. When a defendant pleads guilty pursuant to a plea 

agreement, he waives his constitutional rights to trial, to confront wit­

nesses, to a jury of his peers, etc. Second, they contend, the practice 

cannot be justified by any rationale of sentencing. P1ea bargaining depends 

on sentence differential, i.e., on a more lenient s0ntence for those who 

plead guilty than for those who are found guilty. As such, those who plead 

guilty receive less punishment than they should if they in fact conmitted 

their crimes and if they didn't, they should not have been punished at all. 

In either case, injustice results. 34 

The reformers argue that plea bargaining, at its worst, is a necessary 

evil and, at its best, can be a legitimate process in the criminal justice 

system. Scholars approach the problem from different points of view and 

put forth several different arguments. Some state that plea bargaining 

cannot be eliminated. No matter where you place the restriction, the 

exercise of discretion, approximating plea bargaining, will occur elsewhere 

in the system. Furthermore, the system will benefit from guilty pleas so 

34Kenneth Kipnis, "Plea Bargaining: A Critic's Rejoinder," 13 L. & 
Soe'y Rev. 555, 558 (1979). 
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long as defendants believe they will be reward~d for their cooperation. 35 

Others argue against the intrinsic necessity of the trial process itself. 

The trial is not infallible in its determination of the truth and there is 

no real need for the adversarial setting to adjudicate "easy cases II of 

unquestioned guilt. 36 To allay the public's fear that plea bargaining 

affords admitted criminals excessive and undue leniency, they remind us 

that more persons are convicted via plea bargaining than would be if all 

cases went to trial. Moreover, police and prosecutorial screening, pretrial 

discovery, and judicial inquiry into the factual basis of a plea minimize 

the hazard that an innocent man will be convicted. 37 

Problems that arise in the practice of plea bargaining fall into 

several categories. Foremost is the abuse of prosecutorial discretion. 

The possibilities for abuse include overcharging, bluffing, personal bias 

toward a defendant or his counsel, corruption, and inconsistency in 

recommendations. The judge may also abuse his authority. He may use his 

position to influence a defendant into pleading guilty, influence one or 

the other of the attorneys to accept unrealistic concessions, 9~ exercise 

his sentencing prerogative capriciously. Inequities in the system, 

including lack of staff, overcrowded court calendars, and financial pres­

sures, may cause the prosecutor or defense counsel to engage in negotiations 

against the interests of justice. Similarly, the defendant may be pressured 

35McDonald, note 1 supra, at 388. 

36JoYlathan D. Casper, IIRE!fonners v. Abolitionists: Some Note~ for 
Further Research on Plea Bargaining,1I 13 L. & Soc'y Rev. 567,570 (1979). 

37Thomas W. Church, Jr., IIIn Defense of IBargain Justice l ," 13 L. & 
Socly Rev. 509, 517, 519 (1979). 

-42-

, 
1\ 

} 

~ 
f 

f 

It 

I 
I 

; 

j 

I 
I If 

(1 

into bargaining just to get out of jail. Yet, he may not fully understand 

his rights, his options, or the consequences of his decision. 

These dangers are generally acknowledged by both the reformers and 

the abolitionists. The reformers believe that the dangers can be overcome 

through proper court rules, administrative procedures, and prosecutorial 

guidelines. Plea bargaining can thus retain its legitimate place in the 

system. The abolitionists, however, feel that the disadvantages are too 

extreme and, being part of the nature of plea bargaining itself, can never 

be corrected through reforms. They argue that nothing can adequately 

improve the system short of total abolition. 

E. National Studies. 

There are various views on the practice of plea negotiation and plea 

agreements. Some see this practice as a necessary tool in the criminal 

justice system because it accelerates the disposition of cases, alleviates 

heavy caseloads, and eliminates uncertainties. Others believe that it is 

a source of injustice in the judicial process. 

This section presents the views of the advisory cOll1l1ittees of the 

Natiqnal Advisory Commission, the American Bar Association, and the American 

Law Institute. Each of these cOll1l1ittees seeks to reform plea bargaining 

practices by creating specific standards for the disposition of criminal 

cases in which a plea of guilty i's entered, whether as a result of a plea 

agreement or not. 

1. National Ad.visory Commission. 

In 1973 the National ,i\dvisory Commission on Ct'iminal Justice 

Standards and Goals (N.A,C,) considered plea bargaining and adopted a dual 

-43-



approach. The Advisory Commission believes that efforts towards reform 

should be encouraged, but that the ultimate goal should be the complete 

abolition of plea bargaining. 

Standard 3.1--Abolition of Plea Bargaining 

The N.A.C. recommended the following: 

As soon as possibl~, but in no event later than 1978, negotia­
tions between prosecutors and defendants--either personally or 
through their attorneys--concerning concessions to be made in 
retu~n for guilty pleas should be prohibited. In the event that 
the prosecution makes a recommendation as to sentence, i't should 
not be affected by the willingness of the defendant to plead guilty 
to some or all of the offenses with which he is charged. A plea 
of guilty should not be considered by the court in determining the 
sentence to be imposed. 

Until plea negotiations are eliminated as recommended in this 
standard, such negotiations and the entry of pleas pursuant to the 
resulting agreements should be permitted only under a procedure 
embodying the safeguards contained in the remaining standards in 
this chapter. 38 

The N.A.C. does not condemn guilty pleas per ~, but or,ly the system 

by which pleas are entered in exchange for concessions. If there are no 

contestable issues in a case, prosecutors should not litigate. 

The Advisory Commission argues that plea negotiation reduces the 

rationality in processing criminal defendants. It ho'ids that whether or not 

a defendant is convicted should depend on the evidence available to convict 

him. Likewise, his disposition should depend on the action that would best 

serve rehabilitative and deterrent needs. Both of these fundamental prin­

ciples are compromised by plea bargaining. 39 

The elimination of plea bargaining would remove incentives for 

prosecutors to overcharge or inappropriately charge. At the same time, 

38Nat 'lonal Advisory Commission on Criminal Justice Standards and Goals, 
Courts Report 46 (.1973). 

39 Td . at 48. 
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the N.A.C. argues, careful screening, the diversion of cases, and a stream­

lined trial process could help avoid any increase in caseloads which may 

result. 40 

The N.A.C. acknowledges that total elimination will take time and 

therefore have designed the following standards to improve and upgrade the 

plea negotiation process as an interim measure before prohibition is 

accomplished: 

Written Agreement (Standard 3.2): A record must be kept of the 
terms of the plea agreement and the judge's reasons for accepting 
or rejecting such a plea. There is a need to raise the visibility 
of the entire plea negotiation,process as a way to regularize the 
administrative process. 

Prosecutor's Standards (Standard 3.3): Each prosecutor's office 
must formulate policies and practices governing all members of 
the staff when engaged iri plea negotiations, to ensure uniform 
implementation of the practice. The policies should consider the 
impact of a trial on the offender, the role a plea agreement may 
play in rehabilitating the offender, the value of trial in 
fostering the community1s confidence in law enforcement agencies, 
and the assistance rendered by the offender. The policies should 
specify that weaknesses in the prosecutor's case should not be 
considered in determining whether to permit a plea agreement. 

Time Limit (Standard 3.4): Each jurisdiction should set a time 
limit in accepting plea agreements. This is to insure the 
maintenance of a trial docket that lists only cases that will go 
to trial, thus saving a juri'sdiction substantial time and money. 

by counse 

Overcharging (Standard 3.6): Pr~secutors are prohibited from. 
giving inducements to enter a gUllty plea and from the follow~ng: 
1 \ iharging or threatening to charge a defendant where there 1 s 
ir\:,ufficient ev'idence to support a guilty verdl~ct; 2} charging or 
threatening to charge a defendant with a crime not ordinarily 
charged in the jurfsdi'cti'on; 3) threatening a defendant with the 
probability of a more seve~e sentence if he pleads no~ guilty; or 
4) failing to grant full dlsclosure of exculpatory eVldence. The 
provi si ons in thi s standard seek to eliminate di scriminatory 
practices such as overcharging and oversentencing. 

401d . at 47. 
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Accep~ance of Plea (St~nd~rd 3.l): ,The court should not partici­
pa~e 1n the plea negot1at1ons, but 1t should inquire as to the 
eX1stence of ~ny agreement whenever a guilty plea is offered, 
carefully reV1ew the agreement, and make specific determinations 
as to the acceptability of the plea. The court should require 
the defendant,to mak~ a statement concerning the commission of the 
~ffense to Wh1~h he 1S pleading. This provision insures that there 
1s,fac~ual bas1s for the plea, removes any doubt of the defendant 
be1ng l~nocent, and maximizes the information before the judge at 
sentenc1n~. The court should not accept a plea in the following 
cases: 1) counsel was not present during negotiations· 2) the 
defendant is not competent or does not understand the ~harges and 
pro~eedi'ngs against him; 3) the defendant was reasonably mistaken 
?r 19norant as to the law which affected his decision to enter 
1nto the agreement; 4) the defendant does not know his constitu­
ttonal rights and how the guilty plea will affect those rights; 
5} the defendant was denied a constitutional right which he did 
n?t waive; 6) at the time in which he pled guilty, the defendant 
dld,not know that a mandatory sentence or maximum sentence may 
be lmposed; ?) the defendant was offered improper inducements to 
ente~ the gUl~ty plea; B) the evidence is insufficient to support 
a gu~lt~ verdlct; 9) the defendant continually asserts the facts 
of h1S 1nnocence; and 10J the acceptance of such plea would' not 
serve the public interest. 

The,standard further recommends that a representative of the 
pollce department be present at the time a guilty plea is offered 
to answer any questions the judge may have. The court must also 
re~ord,a complete statement of the reasons for the acceptance or 
reJect10n of the plea. This provision insures that the defendant 
understands the consequences and voluntarily waives his rights. 
Should the court discover anything improper it may be able to 
correct the situation. 

Sentencing (Standard 3.B): A guilty plea, either as charged or 
to a lesser offense, should not be considered in determining the 
sentence of the defendant. 

2. American Law Institute. 

The American Law Institute (A.L.L) formulated gUi'delines for 

procedures relating to guilty pleas, which are included in A Model Code of 

Pt'e-Arraignment Procedure (l975). The A.L. I. proposes to retain plea 

negotiation, as it alleviates the time and trouble involved in disposing 

case overloads ~nd eliminates the risks inherent in litigation. As 

indicated in the commentary section of the guidelines, the A.L.I. prefers 
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to make the process of plea negotiation visible and to regulate it, rather 

than to abolish it. 

The standards set forth in Article 350 guide the court in its deter­

min~tion on whether to accept a plea and its inquiries of the··circumstances 

leading up to the plea. These standards, described below, are intended to 

regulate and legitimize the plea negotiation process. 

Section 350.1 makes specific recommendations to the manner in which 

the defendant enters his plea. The defendant himself must be present in 

court to enter his plea and may plead to other offenses within the juris­

diction of the court. 

A critical provision is the suggestion that a defendant be afforded 

the opportunity to retain counsel. If there is no attorney, a defendant 

must be afforded sufficient time b~fore being required to plead. The court 

should not accept the plea until the defendant has had time to deliberate 

after being advised by the judge of his right and the consequences of 

pleading guilty (Section 350.2). 

Certain standards are set forth for the procedure of plea negotiation. 

The guidelines prohibit the court's participation in any plea negotiation 

and prohibit any inducements of a guilty plea by the prosecution (Section 

350.3). 

The judge has a crucial role in maintaining the integrity of the 

guilty plea. The guidelines provide that the court advise the defendant 

of his rights relating to the plea and the possible consequences of a plea 

of guilty (Section 350.4). This function includes determining that the 

defendant understands the charge; informing the defendant that by pleading 

guilty he forfeits his right to jury trial; and explaining the maximum, 
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minimum, and additional sentences to which the defendant would subject 

himself by pleading guilty. The court also has to determine whether the 

plea was voluntary. If the plea was reached as a result of plea bargaining, 

the court has to advise the defendant that the court is not bound by the 

agreement (Section 350.5). 

Since the court is not bound by plea agreements, the defendant should 

have the right to withdraw his plea if the agreement is not accepted. The 

court, after pronouncing the sentence on a defendant who has pled guilty, 

must inquire of the defendant whether the sentence violates any agreement. 

Should there'be any inconsistency, the court must entertain a motion to 

withdraw the plea (Section 350.6). If a guilty plea is withdrawn, the plea 

negotiations and agreement should not be admissible in any criminal, civil, 

or administrative proceeding (Section 350.7). 

Section 350.8 stresses the necessi·ty of a verbatim record of the 

proceedings of plea negotiations and agreements. Such record should 

include the court's advice to the defendant; its inquiries of the defendant, 

defense counsel, and the prosecutor; and any responses. 

Finally, Section 350.9 places a limitation on collateral attacks on 

conviction. This guideline ensures that allegations of non-compliance with 

guilty plea procedures shall not be a bas'is for review of a conviction after 

the appeal period has expired. 

3. American Bar Association. 

In 1974, the American Bar Association Project on Standards for 

Crimi.nal Justice (A.B.A.) concluded that guilty pleas were a necessary and 

proper part of administration: 

... the objective of the following standards is not to bring 
about a substantial shift away from the practice whereby trial-
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avoiding pleas are obtained and accepted. Rather, the attempt is 
to formulate procedures which will maximize the benefits of con­
victi~n ~ithout trial and mintmize the risks of unfair or inaccurate 
resul ... s. 

The standards set forth by the A.B.A. concern concessions granted under 

certain defined circumstances. As they duplicate those promulgated by the 

N.A.C. and the A.L.r., outlined above, they will not be repeated here. 

4. Conclusions. 

The three national advisory cOlT111i'ttees are in agreement that 

reforms are needed to improve plea bargaining practices in the United 

States. These improvements consist of raising the visibility of the entire 

plea negotiation process and standardizing many aspects of the practice. 

They contend that these changes, embodied in their standards, would help 

curb aouses and restore confidence. The National Advisory Commission 

holds that such improvements are only temporary aids to justice, that true 

justice can only be achieved by abolishing plea bargaining. On the other 

hand, the other two cOlnmittees believe that, with the reforms outlined 

above, plea bargaining can be a legitimate part of the criminal justice 

process. 

41ABA Proj. on Stand. for Crim. J., Stand. Re. to the Admin. of Crim. J.-­
Pleas of Guilty 301 (1974). 
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II. PLEA BARGAINING IN HAWAII 

A. Legal Framework. 

In Ha~/aii, plea bargaining is not governed by state statute or county 

ordi nance. The Hawaii Revi sed Statutes contai n no di rect f'eference to 

plea bargaining. The legislature has not addressed the subject and, 

it is beyond the jurisdiction of the councils of the various counties 

to enact ordinances affecting it. 

However, while the statutes are silent with respect to plea bargaining 

or plea negotiations between the state as represented by the prosecutor 

and a defendant in a criminal proceeding, the Hawaii Supreme Court has 

set forth its position in a set of rules promulgated by the court pursuant 

to Article VI, Section 7 of the State Constitution known as the Hawaii 

Rules of Penal Procedure. These ~ 1 11 ,u es govern a criminal proceedings 

commenced in the state courts and have the force and effect of law. 

Rule l1(e) of the Hawaii Rules of Penal Procedure, entitled "Plea 

Agreement," is the rule which addresses the issue of plea bargaining. 

First, Rule II(e) recognizes the reality of plea bargaining and expressly 

authorizes the prosecutor and a criminal defendant to enter into an 

agreement wherein the prosecutor agrees to take certain actions, such as 

dismissing other charges, in ex~hange for the defendant's pleading guilty 

to the charge in question. Further, it mandates that the court accepting 

the guilty plea not get involved in the discussions leading to the plea 

agreement, provides that the Court not be bound by such an agreement, 

and allows the defendant to withdraw his guilty plea if the prosecutor 

fails to comply with his part of the bargain. 
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Finally, the court is mandated not to accept a plea pursuant to a 

plea bargain unless the defendant is fully informed that the court is not 

bound by such an agreement and evidence of a guilty plea later withdrawn, 

a plea of nolo contendere (no contest), or the discussion relative 

thereto, is made inadmissible in any civil or penal proceeding against 

the person who made the plea or offer to plead. Thus, the Hawaii Rules 

of Penal Procedure provide the basic framework and ground rules within 

which plea bargaining occurs in Hawaii's state criminal justice system. 

In a similar manner, the Federal Rules of Criminal Procedure govern 

plea bargaining as it occurs in the federal criminal justice system in 

Hawaii. Rule II(e) of the Federal Rules of Criminal Procedure, entitled 

"Plea agreement procedures," is the rule which addresses the issue of 

plea bargaining. 

The federal rule is similar to the state rule. Federal Rule II(e) 

recognizes the existence of plea bargaining and authorizes the government 

to enter into a plea agreement with a criminal defendant. However, unlike 

the situation under the state rule, the government is restricted as to 

what it can agree to do for the defendant. It can only agree to do three 

things: I} dismiss other char'ges, 2} reconmend a particular sentence, 

or 3} agree that a specific sentence is the appropriate disposition of 

the case. 

Moreover, under sUbsection (4) of Rule II(e), the defendant is 

afforded the opportunity to withdraw his plea if the court rejects the 

plea agreement, unless the agreement involves the government making a 

sentence t~econmendation. In the 1 qtter case, the court advi ses the 

defendant prior to accepting or rejecting the plea agreement that it is 
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not bound by such an agreement and that the defendant has no right to 

withdraw his plea should the agreement be rejected. In the state system, 

of course, a defendant is allowed to withdraw his guilty plea only if 

the prosecutor fails to comply with his part of the plea bargain. 

Finally, as under the state rul~; a guilty plea later withdrawn, a 

plea of nolo contender~, and plea discussions are not admissible in 

evidence against the defendant in any civil or criminal proceeding in the 

federal courts. 

The state and federal rules notwithstanding, it is apparent that the 

prosecutor has broad latitude in plea bargaining cases inasmuch as these 

rules are basically procedural in nature. He has, first and foremost, 

the discretion to prosecute or not prosecute any given criminal offense. 

In the American system of jurisprudence, this is the role and function 

assigned to the public prosecutor. He can plea bargain cases or not, as 

he sees fit; he can plea bargain only property crimes and refuse to plea 

bargain violent crimes against the person or plea bargain solely for the 

purpose of reducing his workload. The point is, in the absence of 

statutes, and given the non-substantive nature of the Y'u1es of court which 

apply, plea bargaining in Hawaii reflects, to a large extent, the 

philosophical posture of the prosecutor in office. 

B. Current Policies and Procedures. 

In the City and County of Honolulu, prosecutor Marsland's position 

towards plea bargaining reflects his overall "get tough" philosophy against 

crime and criminals. In general, plea bargaining does not occur unless 

there is a bargain for lithe people." A case would never be bargained if 
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only the defendant received a bargain. ~1oreover, the standing policy of 

the office is that a case should be lost at trial rather than plea 

bargained to the point where the offense, and the punishment affixed 

thereto for which the guilty plea were obtained, no longer fit the crime. 

Only if a critical piece of evidence were lost, or a key witness were 

now unwilling to testify, or some other serious flaw developed in the 

case would the prosecutor affirmatively attempt to plea bargain and try 

to salvage something from the case. And, only under the most unusual 

circumstances would a violent crime be plea bargained. 

Otherwise, the prosecutor's office ma~ plea bargain depending upon 

the following factors, but only for cases involving property crimes: 

1} the number of similar offenses for which the defendant is 
charged, e.g. if a defendant is charged with ten burglaries, 
the office would not object to plea bargaining and dismissing 
some of the charges in return for gUil ty pl eas to the 
remaining charges; 

2} the type of witness invo1ved--their availability, credibility, 
and willingness' to testify--e.g. if a case involves a witness 
who is reluctant to testify the office would not be adverse 
to some form of plea bargaining; 

3} the judge before whom the case is pending, e.g. if a case 
is pending before a certain judge who is distinctly defense­
oriented and where the chances of winning any kind of 
conviction at trial, almost assuredly jury-waived, are 
practically nil, then the office again would not be adverse 
to plea bargain; and 

4} the possibility of tradi~g one case for another involving a 
more serious crime, e.g. dismissing a burglary case against a 
defendant who is willing and able to help secure a conviction 
in a homicide. 

The police officers and the victims involved in a plea bargained case 

are usually informed about any kind of agreement made with a defendant, 

but they mayor may not be consulted prior to the completion of an 
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agreement. The prosecutor's position is that a determination of the 

state of the evidence and the probability for success at trial should be 

made by attorneys and not those who may not be fully aware of problems 

in the legal sphere. Thus, the plea bargain decision is strictly a 

function of the prosecutor's office. 

The initial recommendation for a bargain may come from defense counsel 

or the deputy prosecutor assigned to the case. However it is derived, 

the proposed bargain is reviewed by a prosecutor \,/ho is a division head 

and ultimately by the First Deputy Prosecuting Attorney for his approval. 

While there are no formal, written guidelines for the First Deputy to 

follow, he makes his decisions using the following operational criteria: 

1) Justice. If the facts show a defendant is innocent, nolle 
prosequi the case. If the facts indicate that a lesser charge 
is more accurate and reflective of the true nature of the 
criminal conduct, reduce the charge unilaterally. 

2) Accurate chargin[. The original charge(s) must reflect as 
closely as possible what ;s accurate and provable. It must be 
the charge that can be sustained at trial. 

3) Strength of case. It is better to gain a criminal conviction 
on a reduced charge than to lose the case entirely. This may 
arise when witnesses become- unavailable or otherwise the 
case seriously deteriorates. 

4) Ultimate disposition. Lower charges may be dropped if the 
defendant pleads guilty to the highest charge; multiple 
charges of the same type and class may be dropped if the 
defendant pleads guilty to one or more of those charges. 
This procedure achieves the same end result in sentencing 
as proceeding with all the charges because of the concurrent 
sentencing statute, while saving precious, scarce judicial 
resources. It is "giving away ice in winter. II 

5) Violent crimes, multiple offenders, career ~riminals. There 
is a serious effort to make no concessions to these categories, 
except in 1), 2), 3), and possibly 4) above. 

6) Victims/police. Victims and police are to be notified prior 
to the conclusion of a plea bargain in all serious cases. If 

-54-

:1 
, ! 

r 
! 

i 

t 
I 

f, 

f 
I , 
l' 

! 
I 

t 
f , i 

n 
! 

, I , 

7) 

8) 

9) 

either party has serious objections, consideration of that 
point of view is to be made. The ultimate decision must 
lie with the prosecutor. 

Accuracy of ultimate charge. A case must ~e taken to trial 
if a bargain cannot be made on a charge Wh1Ch accurately 
reflects the criminal conduct. For instance, rape, kidnapping, 
and theft cannot be reduced to theft. It is better to lose 
at trial on rape than to plea bargain down on a weaker charge. 

Victim's interests. A case, even a violent one, can be plea 
bargained if it would be harmful for the victim to be 
subjected to a trial (such as a rape victim where public 
testimony would be psychologically damaging). 

Trading up. It is proper to plea bargain a non-violent ~ase 
leniently (or even dismiss the charge) if the defendant 1S 
willing to provide necessary information and evidence in a 
more serious crime. 

These criteria consider the interests of 1) justice, 2) the victim, 

and 3) society. Plea bargains should be in the interest of justice and 

not just for the sake of expediency, conven'ience, and economy. Favoritism 

is expressly disallowed; the opportunity for corruption is minimized as 

much as possible by procedures. 

Although these criteria have been uniform since the beginning of the 

plea bargaining reform in the mid-1970's, some differences in approach 

have been shown by succeeding prosecutors. The primary differences have 

involved willingness to bluff and to plea bargain in order to avoid 

certain judges: 

1) Bluffing. Some prosecutors contend that it is essentially 
dishonest to bluff the defense and make it a policy to 
reveal the strength of a case when negotiating. Others 
believe that it is entirely ethical to bluff the other 
side to arrive at the best bargain for society. 

2) Judge selection. Some would weigh the judge's tendencies 
in considering plea bargaining, tending to bargain cases 
away from certain judges who seem to be "defense oriented" 
in order to attain a conviction and some punishment, rather 
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than lose everything. Others would proceed r~gardless 
of the judge. 

C. Recent History of Plea Bargaining Practices. 

The data presented in this study were extracted from cases which were 

terminated in 1980. As such, they represent cases which were initiated, 

plea bargained and/or prosecuted sometime prior to Honolulu's present 

elected prosecutor taking office in January, 1981~2 Thus, an attempt was 

made to ascertain the plea bargaining practice in Honolulu during the 

tenure of the city's last two appointed prosecutors who, between them, 

held office from 1975 through 1980. 

Maurice Sapienza took office in 1975 and remained there until 1978. 

During the first year of his tenure, he severely limited the rather loose 

plea bargaining practice he inherited from his predecessor. While plea 

bargaining was still allowed during this period of time, it occurred only 

under the most unusual circumstances and then only with the personal 

approval of the prosecutor. Surprisingly, there was no drastic increase 

in the number of cases going to trial. Instead, it was d1sccyered that 

more defendants were entering pleas of guilty as charged, thus keeping 

the number of trials approximately constant. 

After this one year period passed, a more liberal plea bargaining 

policy was instituted. However, for serious crimes, i.e. crimes of 

violence or property crimes involving relatively large sums of money, 

there was no bargaining--win or lose, the case was taken to trial. With 

42prior to 1932 prosecutors were elected--1932 to January 1981 Honolulu's 
prosecutors were appointed. 
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respect to other crimes, factors such as the availabi 1 ity and credi­

bility of witnesses, the record of the defendant, and the probability 

of establishing the elements of the crime beyond a reasonable doubt 

were taken into account in making the decision whether to bargain or not. 

The status of the defense counsel normally had no bearing on the plea 

bargaining decision. In fact, if defense counsel was a seasoned trial 

lawyer the decision may have been not to plea bargain in order to give 

the deputy prosecutor in charge of the case valuable trial experience. 

On the other hand, if the public defender's office was involved, consid­

erati on was gi ven to it by vi rtue of the fact that it too was a government 

agency working "for the people." 

An experienced deputy pr.osecutor was hired to handle the all-important 

process of screening cases for prosecution. Over time he developed good 

rapport with the police and assisted in improving the caliber of 

investigations, from a prosecutorial standpoint. As the strength of cases 

increased due to the more effective and comprehensive police work, cases 

were less likely to be plea bargained to cover up inadequacies. In this 

manner, plea bargaining was minimized and more just dispositions of cases 

were obtained. 

Togo Nakagawa took office in 1979 and remained therein through 1980. 

The philosophy he brought to the position placed the greatest emphasis 

with respect to plea bargaining, on achieving justice for all concerned-­

the community, the victim and the defendant. That is, underlying any 

plea bargaining decision was the consideration of whether such decision, 

taking into account all the facts and circumstances surrolinping the crime, 

accused and victim, would result in a just disposition of the case. 
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Moreover, the integrity of the office was also considered important and 

dealing honestly and straightfowardly with defense counsel, whether 

private attorney or public defender was the rule. 

Operationally, these underlying factors tended to minimize plea 

bargaining. If a prima facie case could not be established because a key 

witness refused to testify, it was nol-prossed rather than plea bargained 

to a lesser charge or bluffed to the original charge. If a case involved 

a serious crime or a habitual offender, the defendant was required to 

plead as charged or he was taken to trial without hesitation. 

While there were no formal, written standard operating procedures 

to foliow, the first deputy prosecuting attorney who made most of the 

plea bargaining decisions did so with the prosecutor·s philosophical 

posture in mind. Thus, it is difficult to categorize what particular 

kinds of cases were plea bargained inasmuch as the equities of each played 

such an important role in the making of the ultimate decision and such 

equities could vary considerably from case to case. Nevertheless, it 

can safely be inferred that plea bargaining was more the exception than 

the rule and that it was practiced neither indiscriminately nor arbitrarily. 

In sum, the practice of plea bargaining during the six years preceding 

the term of office of the elected prosecutor was more or less typical of 

various plea bargaining reforms being introduced across the nation. 

The plea oargaining posture of the present prosecutor differs from 

that of his predecessors. Prosecuting Attorney Marsland has stated that 

he would prefer to go to trial rather than countenance enteri'ng into an 

agreement whi'ch results in a poor bargain for the state. 
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Marsland's policy and practice permits plea bargaining only where 

witnesses are unavailable, refuse to testify, or a case otherwise has 

sign.ifi'cant trial or evidentiary difficulties. However, plea bargaining 

is always open to the defendant who is willing to testify and/or provide 

evidence in another more serious offense than that with which he is 

charged. The only other pY'actice the present prosecutor has for dropping 

charges is where there is a multiplicity of similar charges against the 

defendant--and dropping a limited number of such charges makes little or 

no change in the sentence of the defendant. 

D. Other Counti'es. 

With respect to plea bargaining in the other counties, the approaches 

employed by the prosecutors are similar and may be characterized as less 

inflexible than Honolulu's. These prosecutors do not have hard and 

fast policies encouraging or discouragi"ng plea bargatning. They recognize 

i't as a useful part of the crimi'nal justice system. Hhile they recognize 

there 1's potential for abuse and misuse, they realize that this may be 

true whenever discretion is exercised on the part of a government official, 

and accept it as part of our' system. 

Basically, all prosecutors plea bargain wherever and whenever the 

ends of justi'ce require it. Thus, a plea bargaining decision normally 

is based upon the facts and circumstances of individual cases and any 

type of case is subject to plea bargaining. In serious cases, the police 

and vi'ctim are notified of any agreement reached with the defendant, but 

they are not necessarily consulted prior to the finalization of such 

agreement, and under no circumstances is their approval sought or required • 
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In homicide cases a pOi'nt is made to explain the situation to the family 

of the victim. However, a plea bargain in a homicide or a rape case 

would only occur under unusual circumstances, and must be approved by the 
prosecutor. 

In summary, the practice of plea bargaining in Hawaii was and is not 

unlike the prqctice of plea bargaining throughout the nation. It is not 

regulated to any great extent by state law, just tangentially by 

procedural rules of court; where, when, and how it occurs is pretty much 

in the discretion of individual county prosecutors; and these prosecutors 

look primarily to the facts and circumstances of inaividual cases to 

make thefr plea bargain decisions. l~hile the prosecutor of the City and 

County of Honolulu now may plea bargai'n comparatively less often given 

his general phflosophy and policfes, the practice in the City and County 

of Honolulu is not really dissimilar from the other counties because 

underlyfng the plea bargaining philosophies of all four prosecutors is a 

common objective actively sought by each--to see that justice is served. 

Given this shared goal, and the importance placed upon it by the prosecutors, 

their qctual plea bargafning practices are more similar than dissimilar. 

Moreover, they all perceive plea bargaining as serving a useful and neces­

sary function fn the criminal justice system and view it as an essential 

part of the system which should not be eliminated either legislatively by 

statute, or administratively by directive. 
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E. Data. 

When exploring questions concerning the general function and overall 

efficiency of the criminal justice system, it ;s important that empirical 

research be conducted to determine the extent and uses of the practice 

under review. Interviews with the system's pa'rticipants are invaluable 

in determining the perception of reality particular to the participants, 

but such data is: 1) of a purely subjective character and 2) may be 

interpreted in various Ways. Hopefully, the collection and analysis of 

empirical data will reveal the actual practices within the system. Such 

analysis shou'ld be of particular i.nterest and help to those in policy 

and decision making positions, as it will become the basis for their 

t'ecomnendations. 

With this in mind, the Crime Commission conducted extensive research 

at the Honolulu office of the prosecuting attorney focusing on the 

disposition of felony cases within the First Circuit. Data was collected 

on the crime, the criminal and the victim. Since case disposition was 

the basic issue in question, the study focused on plea bargaining to 

determine the extent of its use, the form most commonly taken in its 

negotia~ion and its impact on the sentencing of the convicted offender. 

The purport of this chapter is not to support pro or con arguments 

concerning plea bargaining, but rather to present the reader with an over­

view of the negotiated plea in the First Circuit Court. 

1. Methodology. 

The data used in this study was collected at Honolulu's prosecuting 

attorney's office. The "sample u was composed of felony defendants whose 

cases were disposed of in the First Circuit Court during the 1980 calendar 
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year. Cases involving violent crimes against the person (as defined in 

Chapter 707, Hawaii Revised Statutes) were included in toto, and a 

rando~ sample of 25 percent of the caseload was collected for all other 

crimes. The selection of and emphasis on all violent crime was in direct 

response to grave public concern with and interest in the disposition 

of those cases involving violence. When violent and other crimes are 

included in the same analysis, the other crimes are weighted to equate 

the two subpopulations. 

A record abstract for collecting data from criminal files was 

obta i ned from Wi 11 i am F. McDonald, Di'rector of the Georgetown Uni'vers i ty 

Law Center. This abstract, specifically created to study plea bargain 

issues, proved to be inval uabl e in the course of our study. Since it 

had been used previously for studies in other jurisdictions, most of 

the problems had been worked out, thus saving us many weeks usually spent 

in revisions. (A copy of the abstract used can be found in Appendix A.) 

The data was converted to computer r'eady form and the Statistical ,?a,~kage 

for the Social Sciences was util i zed to facil itate analysi s. 

2. Fi ndings. 

Within a total population of 288 cases, 47 (16.3 percent) of the 

cases were dropped for various reasons (insuffici ent evidence, inabi 1 i ty 

to locate witnesses, decease of the defendant, etc.) leaving 241 to have 

verdicts decided. These cases were disposed of as shown in Table 1. 
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TABLE 1 
FINAL DISPOSITION FOR CRIME TVPE* 

Violent Other Total crimes 
crimes crimes {weighted)** 

Guilty plea 44 94 420 
(41. 9) (70.7) (65.9) 

Nolo 2 1 6 
( 1. 9) .7) ( .9) 

G-FJT 35 21 119 
(33.3) (15.8) (18.7) 

G-JWT 3 5 23 
( 2.8) ( 3.8) ( 3.6) 

NG-FJT 12 3 24 
(11.4) ( 2.3) ( 3.8) 

DAG/ 1 6 25 
DANC plea { .9l { 4.5} ( 3.9) 

105 133 637 

FJT = full jury trial 
JWT = jury waived trial 

* data missing in three cases 

** 100 percent of violent cases were included but only 25 percent of other 
crimes. The total column is weighted to adjust the total accordingly, 
see page 62. 

The most notable finding is that violent crimes are 30 percent less likely 

to be settled with a guilty plea. In discussing this finding, it is 

important to note that during the target year of this study (1980) the 

prosecutor's office was dealing with cases from the now famous listing 

(hukilau) operation." Many defendants caught in this net were indicted 

for so many property crimes (sometimes over 40) that plea bargaining 

was by far the most efficient and practicable way of s-attling the matter. 
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This fact will influence our findings in the "other crimes" category, 

and the reader should be cautious when broadly interpreting the data. 

(To have excluded such cases would have biased the sample.) Other 

possible ways of interpreting this outcome might be explored by examining 

cases that did go to trial. 

TABLE 2 
FINAL DISPOSITION OF TRIAL BY CRIME TYPE 

Outcome ~ 

Vi'olent Other 

38 26 
(65.5) (81.3) 

Guilty 

20 6 
(34.5) {,18. n 

Not guilty 

58 32 

Table 2 indicates that defendants who are actually tried for violent 

crimes are acquitted almost twice as often as nonviolent offenders. 

Hith a one out of three chance of being found "not guilty" it comes as 

no surprise that a violent offender would chance a trial rather than 

plead gUil.ty. 

Those who do plead guilty do so for any number of reasons, and 

securi'ng a bargain is not always a major one. Of the sample, a total 

of 139 defendants pled guilty, after which a number of possibil;ttes 

became available to them upon negotiati'on. t'lhen the prosecutor possesses 

evidence strong enough to convince a jury of a defendant's guilt, there 

i's no room for negotiation, and the probable result will be a simple 
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guilty plea with no bargains in the offing. For those with bargaining 

power, the offers proffered in exchange for a guilty plea fell into 

three categories: 1) one or more charges would be reduced in terms 

of their degree of severity; 2) one or more charges nolle prossed 

after the defendant pl eads gUil ty to the agreed charges; and 3) a sen·· 

tence recommendation by the prosecutor (usually in the form where the 

prosecutor agrees not to request extended terms, mandatory minimums or 

agrees to remain silent at sentencing--rarely was it a recolTInendation for 

a lenient sentence). Combinations of any of the aforementioned were also 

used. 

TABLE 3 
FREQUENCY GUILTY PLEA IS A RESULT OF A BARGAIN 

Violent crimes Other crimes Total (weighted) 

Bargain 42 90 402 
(84.0) (72.0) (73.0) 

No bargain 8 33 140 
(16.0) (26.4) (25.5) 

Unknown 0 2 8 
( 1. 6) ( 1.5) 

50 125 550 
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TABLE 4 
FREQUENCY OF TYPE OF BARGAIN GRANTED 

FOR A PLEA OF GUILTY 

Violent crimes Other crimes Total (weighted) 

1. Charge l'educed 14 13 66 
(33.0) (14.4) (16.4) 

2. Charge dropped 6 33 138 
(14.3) (36.6) (34.3) 

3. Sentence 7 11 51 
recol1lT1endation (16.7) (.12.2) (12.7) 

1 & 2 1 2 9 
( 2.4) ( 2.2) ( 2.2) 

2 & 3 7 25 107 
(16.7) (27.8) (26.6) 

1 & 3 6 6 30 
(14.3) ( 6.7) ( 7.5) 

1, 2, & 3 1 0 1 
( 2.4) .L..51 

42 90 402 

The method most frequently employed (34.3 percent) to obtain a guilty 

plea is for the prosecutor to agree to drop all charges which in turn is 

enhanced with a sentence recommendation (26.6 percent) or in some cases a 

reduced charge (2.2 percent) thus bringing the total of dropped charges to 

63.1 percent of the negotiated cases. In 16.4 percent of the cases, the 

most serious charge is l~educed in its severity. This is probably the most 

beneficial for the defendant. A reduction in the charge in almost all cases 

means that the chances of a lengthy term in prison (20 years or more) has 

be!:n greatly diminished. Sentence recommendation is used the least often 

of the three major options (12.7 percent). The reader should also take 

under advisement the fact that the "huki1au" cases in the sample may have 
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had a significant impac't on evidence gathered on the plea bargaining process. 

In the "hukilaul
! cases, charge dropping and sentence recol1lT1endation (i .e., 

no extended terms and/or mandatory minimums) were often exchanged for guilty 

pleas. Charge dropping was simultaneously theoretically logical and 

pract i ca 11 y effi ci ent in 1 i ght of the extraord,i nary number of charges i., 

the various indictments as well as the number that the defendant was willing 

to plead to, and thus the prosecution declined to request extended terms 

for the now multiple offender. 

Examples from case files were utilized in the hope that they would 

provide some insights into the motivations of both the defense and the 

prosecution with regard to plea bargaining. Usually the prosecution had 

legitimate and substantial reasons to negotiate which revolved around 

the strength of the available evidence and the credibility and availability 

of victims and witnesses. The following are six illustrative examples of 

plea bargaining: 

EXAMPLE 1: Agreement--The defendant pled guilty to a firearms 
charge (class C) under one criminal number in return for 
having a first degree burglary charge (class B) nolle 
prossed under another criminal number. 

Reason--A1though the police investigation was good, the 
burglary case against the defendant was based on circum­
stantial evidence. The jury would probably have found 
that the defendant, a paraplegic unable to walk, was 
incapable of committing the offense of burglary (the 
defendant had two co-defendants who were convicted and 
given prison terms). Also, the judge encouraged the 
plea agreement because of the awkwardness of sentencing 
a disabled person to confinement. With this in mind, 
the prosecution thought it not worthwhile to pursue 
both cases. 

EXAMPLE 2: Agreement--The defendant pled guilty to two counts 
of first degree robbery (class A) and had one count of 
first de~ree robbery and two counts of second degree robbery 
(class B) nolle prossed. 
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Reason--The defendant agreed to plead to the highest class 
felony in exchange for no prosecution in the other cases. 
These five charges stemmed from four separate incidents. 
The incident for which he pled guilty had very strong 
evidence--photos of the defendant committing the crime. 
The defendant was 32 at the time of the offense and had no 
cr'iminal history. The prosecution believed that the judge 
was going to grant the defendant prob~tion based on such 
factors even if the defendant was convicted of all five 
counts. Therefore, from the prosecution's point of view, 
nothing was lost in the bargain. 

EXAMPLE 3: Agreement--For pleas of guilty to two firearms 
charges (both class C), one kidnapping count (class A) 
was dismissed. 

Reason--The kidnapping was dismissed because of evidence 
and'witness problems. The victim initially lied to the 
police, creating inconsistent statements for the prosecutor 
to work with. Also, the victim contended that she did not 
know who was with her at the time of the offense or where 
that unknown person could be located. A police officer, 
another of the crucial witnesses for identifying both the 
defendant and the weapons, was unavailable to testify due 
to being hospitalized. The prosecution had already 
requested one lengthy continuance due to problems with 
the victim and felt another request might raise speedy 
trial problems. 

EXAMPLE 4: Agreement--Defendant allowed to plead guilty to 
a first degree assault charge (class B) in lieu of another 
class B offense that would be more detrimental on the 
defendant's record--manslaughter. 

Reason--The defendant was accused of killing her husband. 
The prosecutor felt the crime was committed when the 
defendant was under extreme emotional stress--the defen­
dant had been abused by her husband for years and there 
were numerous police reports and witnesses to attest to 
this. In light of this history, it was felt that the 
jury would sympathize with her and enter a finding of not 
guilty. With the bargain, a guilty plea to the same class 
of crime would be attained but the victim would be eli­
gible for probation. All sides believed this would be a 
fair sentence, considering the facts surrounding the crime. 

EXAMPLE 5: Agreement--The defendant pled guilty to a lesser 
charge of third degree assault (a misdemeanor) in place of 
the original charge of second degree assault (class C 
felony). 
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Reason--According to witnesses, the victim appeared to have 
antagonized the defendant. In addition, the defendant was 
at the time cooperating with the prosecution in another case 
involving misuse of public equipment and property. The last 
reason given is interesting because it was the only case out 
of the 288 in the population that mentioned court calendars. 
The entry on the prosecutor's plea bargain justification 
sheet was, "the court's calendar is clogged and the 
[prosecutor's] office has more demanding violent cases to 
handle." Regardless of this last reason, the other two 
would have probably been sufficient to justify a negotiated 
plea, whether the court calendar was clogged or not. 

EXAMPLE 6: Agreement--None--a simple plea of guilty as charged. 

Reason--The defendant sexually abused a 13-year-old friend 
of his daughter. The defendant confessed to the crime, 
the medical/le~al evidenc~ was strong and the victim was 
very credible (as children as witnesses usually are). Based 
on these factors, the defendant was advised by his counsel 
to plead guilty. Once he did, he was sentenced to a ten­
year prison term. 

These examples were selected because they typify the ~otivations for 

entering into plea negotiations. Bargaining is usually justified because 

it resolves many of the problems which arise during crimi~al proceedings. 

In all of the aforementioned cases, the defendant's guilt was never a 

question, rather the bone of contention was whether or not there was a 

case sufficient and substantiai enough to convince a jury of guilt beyond 

a reasonable doubt. Within our present criminal justice system, plea 

bargaining aids in dealing with those cases which would otherwise either 

be shunted out of the system or cause it to overload and short circuit. 

There are many factors which determine the decision to plea bargain. 

Circumstances surrounding the crime itself and the criminal history of 

the offender will certainly affect all parties concerned When discussing 

the possibility of a negotiated plea. 

We shall begin by examining those characteristics of the defendant 
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which playa significant part in the decision making proce~_. These 

characteristics include: the criminal history of the defendant; whether 

he has charges currently pending in another felony case; whether there was 

any criminal justice system hold over him at the time of the offense (e.g., 

parole, probation, or pretrial release in another case); his pretrial 

release status for the target case; and the type of attorney (private or 

public defender) who represents the defendant during the criminal proceedings. 

In addition to the type of charge and its degree of severity, other 

characteristics of the crime relevant to the decision making process are: 

the amount of harm suffered by the victim, the relationship between the 

offender and the victim, and the weapon involved in the crime. All these 

factors are necessary to a clear understanding of the nature and seriousness 

of the crime in question. 

Finally the strength of the case must be assessed. The factors which 

contribute toward a determination of case strength include: 1) whether or 

not there was a confession; 2) the existence of a positive identification 

of the defendant; 3) the availability of witnesses; and 4) the existence of 

physical evidence. The characteristics of the defendant, the specifics of 

the crime and case strength are all instrumental in determining whether or 

not a plea bargain will be struck. 

a. Characteristics of the defendant. The past felony record of a 

defendant made a difference in the propensity to plead only in the case of 

violent offenders. Violent offenders with no prior convictions pled guilty 

twice as often as those with a prior felony record. The existence of a 

criminal record did not affect property crimes. If charges were pending in 

other cases, approximately two-thirds of the defendants pled guilty. The 
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pretrial release status of the defendant seemed to have little effect on the 

propens i ty to plead gu i 1 ty'. The effect of such factors as attorney type 

(i.~., private or public defender), defendant's status in the criminal justice 

system at the time of the offense (e.g., probation, parole, or pretrf'al 

rele~sel seemed to be of little relevance with regard to the decision to plea 

bargai'n. Even wi'th the data and statistical methods of analysts available, 

tt was impossible to characterize or predict the effect the defendant's 

cnaracteri'stics' would have on the propensity to plea bargain. 

b. Characteristics of the crime. Although the numbers within the 

sample tn question are small, there seem to be grounds to establish that 

injury to the victim has some significance with regard to the decision to 

plead gutlty. Guilty pleas are 20 percent higher when there is no injury 

involved. Further, cr"tmes in which the victim dies are settled with a 

gui'lty plea 10 percent less often than when there is only an injury. The 

relationship between the victim and defendant had an erratic influence on 

the entrance of gui1ty pleas. That is, the defendant was less likely to 

plead gutlty when the victim was either a family member or a complete 

stranger than if the victim was a friend. The weapon involved also had some 

bearing on guilty pleas', If there was no weapon involved, about half pled 

gui'lty. The same is true for a clubbing weapon. l~ith the involvement of 

a firearm, guilty pleas decreased one-third, and if it was with a knife it 

diminished sttll another fourth. The signi'ficance of these figures is 

impossible to assess individually. 

c. Evidence. Considerations of case strength imposed the strictest 

limits on case selection. In 85 percent to 90 percent of the cases selected, 

there were witnesses, positive identification of the defendant, and physical 
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evidence. Moreover, in about one-third of the cases the defendant confessed, 

in which case he was twice as likely to plead gui'lty. The presence of other 

considerations such as witnesses, positive identification, and physical evi­

dence only made the defendant s·l i ghtly more prone toward a guilty pl ea. 

Since tlie sample i'ncluded almost exclusively evidentially strong cases, there 

were not stgnHicant dHferences i'n degrees of case strength amongst them. 

d. Sentencing. A much touted argument in the negotiated plea 

debate is that a guilty plea will induce a judge to be more lenient when it 

comes to sentencing because the defendant's having admitted culpability 

saves the state both time and money·. fn order to determine if this is 

indeed the case here in Hawaii, a general overview of crime in terms of 

class, disposition, and sentence must be carefully scrutinized. Tables 5 

through 7 compare the sentences meted out in terms of class and type of 

crime to the method by which the conviction was obtained. Among the violent 

crimes, regardless of the method of their disposition, there is little 

disparity in the sentences. If they chose the. trial route, class A offenders 

had a 9 percent better chance of not gOing to prison. Where lesser crimes 

are concerned, there was a slight advantage gained in terms of sentence by 

pleading guilty when compared with those whose guilt was determined by trial. 

This difference refers exclusively to probation with jail sentence versus 

a straight probational sentence with no time behind bars. 

For the nonviolent felon, opting to plead guilty appears to be a 

distinct advantage in terms of severit'y of sentence. While the great major­

ity of these crimes were settled by guilty pleas, the handful that were 

convicted by trial end up serving jailor prison time in 70 to 80 percent 

of the cases, regardless of the class of the crime. All the class A pleaded 
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cases were required to serve jailor prison sentences, however, for class B 

crilnes on down, there is almost a 50-50 chance that the defendant will not 

be confined at all. Generally, it appears that pleading guilty will reduce 

the severity of a sentence. 
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Class A felony 

Probation 
Jail 
Prison 
Split sentence 
Suspended sentence 

Class B felony 

Probation 
Jail 
Prison 
Split sentence 
Suspended sentence 

Class C felony 

Probation 
Jai 1 
Prison 
Split sentence 
Suspended sentence 

Misdemeanor 

Probation 
Jai 1 
Prison 
Split sentence 
Suspended sentence 

TABLE 5 

Guilty plea--violent 

8 (100.0) 

3 ( 27.3) 

7 ( 63.6) 
1 (9.1) 

8 

4 
6 

1 

2 

( 44.4) 

( 22.2) 
( 33.3) 

( 33.3) 
( 66.7) 
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q. Guilty verdict--violent 

1 ( 4.5) 

20 ( 91.0) 
1 ( 4.5) 

6 ( 66.7) 
3 ( 33.3) 

1 

1 

3 

1 

1 

1 

( 20.0) 

( 20.0) 
( 60.0) 

( 33.3) 
( 33.3) 

( 33.3) 

Class A felony 

Probation 
Jail 
Prison 
Spl it sentence 
Suspended sentence 

Class B felolJi'. 

Probation 
Jail 
Prison 
Split sentence 
Suspended sentence 

Class C felony 

Probation 
Jail 
Prison 
Split sentence 
Suspended sentence 

Misdemeanor 

Probation 
Jail 
Prison 
Split sentence 
Suspended sentence 

--- ---~-.--

TABLE 6 

Guilty plea--other 

4 (57.1) 

3 ( 42.8) 

13 ( 43.3) 

8 ( 26.7) 
9 ( 30.0) 

25 

15 

13 

4 

1 

3 

1 

( 47.2) 

( 28.3) 
(. 24.5) 

( 44.4) 
( 11.1) 
( 33.3) 

( 11.1) 
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Guilty verdict--other 

1 ( 20.0) 

4 ( 80.0) 

2 (. 28.6) 

3 ( 42.9) 
2 ( 28.6) 

4 

3 

6 

1 

( 30.8) 

( 23.1) 
( 46.2) 

(100.0) 
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Class A felony 

Probation 
Jail 
Prison 
Split sentence 
Suspended sentence 

Class B felony 

Probati en 

Jail 
Prison 
Split sentence 
Suspended sentence 

Class C felony 

Probati on 
Jail 
Prison 
Split sentence 
Suspended sentence 

Misdemeanor 

Probati on 
Jail 

*Prison 
Split sentence 
Suspended sentence 

TABLE 7 

Guilty plea--weighted 

24 ( 66.7) 
12 ( 33.3) 

55 

39 
37 

108 

64 
58 

17 
6 

12 

4 

( 41. 9) 

( 29.8) 
( 28.2) 

( 46.9) 

( 27.8) 
( 25.2) 

( 43.6) 
( 15.4) 
( 30.8) 

( 10.3) 

Guilty verdict--wei"ghted 

5 

36 
1 

8 

18 
11 

17 

13 
27 

1 
5 

1 

( 11.9) 

( 85.7) 
( 2.4) 

( 21. 6) 

( 48.6) 
( 29.7) 

( 29.8) 

( 22.8) 
( 4704.) 

( 14.3) 
( 71.4) 

( 14.3) 

* Those sentenced to prison under the misdemeanor category were convicted of 
felonies in non-target cases as part of the plea agreement. Therefore, the 
target charge was dropped from a f~lony to a misdemeanor in return for a 
guilty plea in~;'t')ther felony case. Therefore, a prison sentence will often 
follow based an h~ghest class crime convicted of. 
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e. Conclusions. A review of the individual cases as well as the 

data collected would seem to support the theory that plea bargaining functions 

as a useful and efficient tool which contributes to a general streamlining 

effect on the criminal justice system. Despite the frequency of its use, 

there was no real evidence of its abuse or any inconsistency with the basic 

goals of the criminal justice system. The highest charge was reduced in 

about one out of every si'x cases concurrent with the ideals of rehabilitative 

justi"ce. The highest charge was maintained approximately 85 percent of the 

time. 
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III. PLEA BARGAINING REFORMS 

Across the nation, many jurisdictions have made efforts to reform the 

practice of wholesale plea bargaining. Because prosecution is normally a 

county function and plea bargaining is discretionary with the prosecutor, 

changes in the practice have come about through local policy decisions, not 

through state statutes. Therefore a variety of practices exist. The 

following section describes some examples of programs and policies which 

have modified traditional plea bargaining. It does not attempt to be 

complete, but rather to provide a variety of examples which may prove useful 

to public policy makers in Ha\'/aii. Section A describes Alaska's statewide 

ban on plea bargaining. Sectibn B presents examples of plea bargaining 

reform from jurisdictions across the nation. Section C summarizes a survey 

of attorneys general conducted by Crime Commission staff. 

A. Alaska. 

Alaska is the only state which has instituted a statewide prohibition 

on plea bargaining. The order came on July 3, 1975 when Attorney General 

Avrum Gross circulated a memorandum informing district attorneys and 

assistant district attorneys of a new policy to cover all criminal offenses 

in which the charges were filed on and after August 15, 1975. The Attorney 

General's policy specified the following: 

1) sentence bargaining would no longer be allowed; 

2) charge bargaining would still be permissible but the ultimate 

charge must accurately reflect both the facts and the level of 

proof. Charges would no longer be reduced simply to attain a 

guilty plea; and 
.. 78-
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3) exceptions to the policy were to be approved by the Chief Prosecutor 

or Attorney General. 

Such a statewide policy was possible in Alaska because of that state's 

unique administration of criminal justice. All powers of criminal prose­

cution are held by the Attorney General, who appoints the district attorneys 

for Alaska's four judicial districts. This statewide ban on wholesale plea 

bargaining was thus accomplished with a simple memorandum. 

1. Purpose. 

The primary purpose of the plea bargaining ban was to restore the 

sentencing function to the courts. Before the ban, 90 percent to 95 percent 

of all cases were disposed of through plea bargaining, most through sentence 

bargaining. Almost without exception the sentence negotiated through this 

process was accepted by the court.43 In the Attorney Generalis opinion, 

the judiciary had lost its sentencing function; the plea bargaining ban was 

intended to correct this situation. It separated the considerations of 

evidentiary strength and trial predictions from those of sentencing. In 

restoring sentencing to the court, the Attorney General argued, more 

appropriate and impartial dispositions could be made which would benefit 

justice as a whole. 

Another purpose of the ban was to improve the performance of criminal 

justice practitioners. The Attorney General contended that plea bargaining 

had led to poor work habits throughout the system. If investigations were 

bad or attorneys lazy or incompetent, plea bargaining could cover it up. 

43Speech by Daniel Hickey, Chief Prosecutor, "Plea Bargaining-"The 
Alaska Experience" to the American Judges Association Annual Educatlon 
Conference, September 30, 1980. 
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Auxiliary to this motivation was the desire to achieve better control over 

the district attorneys and their assistants. 

The final purpose of the ban was to restore the integrity of the 

criminal justice system both for the defendant and for the general public. 

Accordlng to the Attorney General, the marketplace atmosphere engendered by 

plea bargaining led defendants to think of their contact with the system as 

a game. This attltude detracted from the punitive aspects of that contact 

as well as efforts at rehabilitation. For the general public, justice was 

based on "deals," which produced a general dissatisfaction and a lessening 

of respect for the law. 

2. Evaluation of the ban. 

Alaska's policy ban on plea bargaining received national attention 

and many organizations wanted to conduct evaluations. The National 

Institute for Law Enforcement and Criminal Justice funded an evaluation 

study by Alaska's Judicial COUnci1.44 The study consists of t\'IO parts: 

1) extensive interviews with lawyers, judges, and others involved in the 

criminal process; and 2) statistical analysis of data collected for felony 

cases during both the year before and the year after the plea bargaining 

ban went into effect. The evaluation was conducted to assess the effects 

of the Attorney General's new policy, with general expectations being that 

defendants would receive less lenient and more punitive treatment, that the 

state would win a greater proportion of cases, and that there would be 

fewer charge reductions and dismissals. The following comments are based 

on this study. 

4"Michael L: ~ubinstein, stevens H. Clarke, and Teresa J. l~hite. Alaska 
Bans Plea Bargaln1ng (1980). ' .:..:..:..;:::.::..:..:.::. 
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a. Impalct of the new policy. Plea bargaining was clearly curtailed. 

Reliance on negotiation diminished in importance and many defendants who 

expected probation were surpr'fsed by jail time. The number of trials 

increased only slightly and approximately the same number of defendants pled 

guilty. Screening was toughened, which accounted for dismissals occurring 

earlier in the process. The court process did not bog down as expected but 

in fact speeded up. All in all, the ban has achieved some desired results 

without disrupting the system, as was expected. 

The policy was implemented differently in each of Alaska's three major 

cities. The attitudes of the prosecutors and the working relationships 

with the defense accounted for these differences. The policy was strictly 

implemented in Fairbanks but leniently in Juneau, with Anchorage somewhere 

in between. 

Administrative differences also affected the implementation. Pretrial 

conferences in which lawyers discuss the merits of the case only encouraged 

negotiations in Juneau. In Fairbanks, different district attorneys are 

used at different stages: preliminary hearing, grand jury, and trial. The 

district attorneys are less willing to bargain because they do not know who 

will see the case after them. Court calendaring also hampered the imple­

mentation of the plea bargaining ban. Anchorage used Portland's system of 

calendaring where the public defender is never required to be in two places 

at one time. This left the burden on district attorneys who often found 

themselves scheduled for trial in two different courtrooms. One of the 

cases would be reassigned to an inexperienced assistant who has a couple of 

days to prepare before going to trial. In these cases, the assistant would 

be .vulnerable to plea bargain. 
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Multiple charge cases tended to violate the plea bargaining ban. In 

multiple charges the element of the offense may be very technical, thus two 

similar type counts are filed. The prosecutor intends to seek a conviction 

on one of the charges and dismiss the other. In these cases, the prosecutor's 

state of mind is very important. If he is worried about the eVidence to 

prove burglary, he may add on a count of larceny to protect the conviction. 

Whether this is permissible under the Attorney General's new policy remained 

up to the prosecutor's interpretation of it. Similarly, the decision about 

whether or not to allow charge reduction depended on the prosecutor. 

Infrequent exceptions to the ru1e on sentence bargaining occurred in 

cases where the defendant suffered mental or emotional problems and 

rehabilitation treatment should be recommended. Some lawyers believed 

that exceptional cases were more of a convenience. The use of this depended 

upon the prosecutors. 

b. Screening. Tile Attorney General emphasized tighter screening 

of cases as a part of his policy against plea bargaining. This review of 

police charges would eliminate cases on insufficient evidence. Prior to 

this new policy Anchorage had the highest screening rate; accordingly after 

the ban th~ rate remained the same, rising only slightly from 13 to 14.7 

percent of all felony arrests. In Fairbanks the screening rate almost 

doub'Jed from 4 percent prior to the ban to 9 percent after the policy change. 

The evidentiary considerations of screening decisions may not have 

played as important a role as some thought they would. Screening was often 

influenced by the prosecutor's conception of the defendant's personal 

characteristics. Anchorage screening practices were criticized because they 

depended on the assistant district attorney who did the intake. This is 
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probably the reason for the slight change in the screening rate. On the 

other hand, the Fairbanks district attorney personally reviewed most of the 

screening decisions. This uniform application probably suggests a greater 

change in the overall screening rates. 

The overall low screening rate could be explained by Alaska Criminal 

Rule 5 which requires all defendants be brought to court within 24 hours 

after being taken into custody. The prosecutor usually supported the 

police report because there was insufficient time to make a critical eval­

uation of the evidence. 

c. Guilty pleas or trial. With the new policy, many judges and 

lawyers predicted that there would be an increase in trials. However, this 

was not so. Guilty pleas continued even though the state offered defendants 

nothing. This was because many times all the evidence was against the 

defendant and going to trial would probably have ended in a conviction. 

Going to trial would have meant having the judge listen to the evidence for 

three or four days and probably ending up with a stiffer sentence. The 

choice between going to trial or pleading guilty depended on the nature of 

the case and the client rather than on whether plea bargaining was permitted. 

d. Sentencing. The Attorney General was quite successful in his 

effort to reduce sentence bargaining. The clearest and most immediate 

changes brought about by the ban were the termination of sentence negotia­

tions between attorneys and the elimination of sentence reconl11endations. 

e. Disposition tin~s. Prior to the ban average time required to 

dispose of a felony case in Anchorage was 192 days. After the ban, disposition 

time dropped to 89.5 days. Similar but less dramatic reductions occurred in 

Fairbanks and Juneau. The decline in time could not be directly attributed 

-83-



to the new policy, since there was some evidence of a decline prior to the 

announcement. Nevertheless, the courts became more efficient. 

Anchorage changed its court calendaring to a master calendar under a 

presiding judge and his area trial court administrator. With these changes, 

all motions, including requests for continuances, were referred to the 

presiding judge who made a special effort to reduce granting continuances. 

The addition of master calendaring, a new presiding judge~ and strict 

control over motion practice contributed to the acceleration of court dis­

positions in Anchorage. 

Interestingly, Fairbanks enforced the policy against plea bargaining 

most strictly and the rate of trials rose sharply, yet there were no 

procedural reforms or increase in personnel, and court dispositions were 

still more efficient. The elimination of plea bargaining helped to eliminate 

delay tactics, thus speeding up court dispositions. 

f. Statistical analysis. The statistical analysis addressed the 

impact of the new plea bargaining policy with a before and after design. 

The study viewed 3,586 felony cases that arose in Anchorage, Juneau, and 

Fairbanks during Year One (before the ban) and year Two lafter the ban). 

The primary goal of ending the prosecutor's role in sentencing was 

partly accomplished. Records indicated that there was a great decline in 

sentence recommendations by prosecutors in year Two. Also, sentencing 

became more severe in certain kinds of cases. The probability of prison 

terms increased and the length of tenms increased in cases involving drug, 

fraud, forgery, embezzlement, bad check charges, burglary, larceny, and 

receiving stolen property. The reason for selective increase in sentence 

severity could be attributed to the fact that the lesser crimes received 
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leniency by prosecutorial recommendations prior to the ban. Thus after the 

ban was instituted, defendants in nonviolent, low-risk cases lost the 

advantage of 1 en'j ency and recei ved more severe sentences. 

The overall screening rate rose from 10 percent in Year One to 12.9 

percent in Year Two. The screening rate varied among the three cities with 

Fairbanks rising from 3.7 percent in Year One to 8.9 percent in Year Two; 

Anchorage from 13.1 to 14.7 percent; and 8.9 to 13.9 percent in Juneau. 

The largest increases in screening rate occurred in morals felony cases in 

Anchorage (rising from 6.5 to 40.9 percent), and in drug felony cases in 

all cities. 

Trials did not become more frequent after the institution of the ban. 

Of the cases that went to court, trials increased from 6.7 to 9.6 percent 

after the ban. The conviction rate for tried defendants increased from 

62 to 74 percent, and the rate for tried defendants without charge reductions 

increased from 50 to 60 percent. 

Dismissals tended to occur earlier--in district court rather than 

superior court--indicating a gain in efficiency. Guilty pleas continued to 

occur frequently and multiple charging showed a decrease. 

The evaluation concluded the clearest change attributed to the new 

policy was an increase in the severity of sentences in some kinds of cases. 

There was a reduction of sentence concessions in drug, fraud, and low-risk 

burglary and larceny cases rather than adding to the punishment of violent 

crimes. This selective increase was attributed to the reduction of sentence 

recommendat'ions by prosecutors, thus proving success in shifting sentence 

responsibilities to the judge. Sentences in violent and high-risk burglary 

and larceny cases did not change, probably because the sentences received 
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before the ban were already sufficiently punitive. 

The plea bargaining ban was partly successful in increasing convictions 

and imprisonments. The probability of conviction and imprisonment of at 

least 30 days increased in cases involving burglary, larceny, and receiving 

stolen property. However, there was no change in cases involving violent 

felonies, bad checks, fraud and forgery, drugs, or moral offenses. 

There was only a slight drop in guilty pleas to charge reductions. 

The reason for this may be that Alaskan prosecutors had not favored charge 

reductions as a way of plea bargaining. 

The new policy was not implemented uniformly and the impact of the 

policy depended on the special characteristics of the cities, the prosecutors, 

the defense attorneys, and the judges. The overall impact of the new policy 

indicated dismissals remained at 52 percent, guilty pleas continued about 

the same, and trials increased only slightly. 

The Alaska Judicial Council concluded its evaluation as follows: 45 

Our findings strongly suggest that current thinking about 
plea bargaining ~nd the effects of refonning br abolishing it 
shoul~ 5e,reconsldered. We found that the relationships thought 
to eXlst between the presence or absence of plea bargaining and 
any number of "evils" or "benefits" are apparently either absent, 
or a~cidental rather than causal associations. For example, 
although we concluded that the institution of plea bargaining was 
effectively curtailed in Alask:~ and that it had not been replaced 
by impli'cit or covert forms of the same practice, we also found 
the following:, 

* Court processes did not bog down; they accelerated. 
* Defendants continued to plead guilty at about the same 

rates. 
* Although the trial rate increased substantially, the 

number of trials remained small. 

45 Id . at VII - Vllr. 
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* Sentences became more severe--but only for relatively less 
serious offenses and relatively "clean" offenders. 

* The conviction and sentencing of persons charged with 
serious crimes of violence such as murder, rape, robbery, 
and felonious assault appeared completely unaffected by 
the change in policy. 

* Conviction rates did not change significantly overall, 
although prosecutors were winning a larger proportion of 
those cases that actually went to trial. 

* Local styles of prosecuting and judging were o~ overriding 
importance: Anchorage, Fairbanks and Juneau dlffered so 
greatly that we conclud~d th~ situs of ~rosecutfon had 
stronger associations wlth dlfferences ln the ~utco~e~ of 
court dispositions than.whethe~ or not those ~l~posltlons 
were subject to the POllCY agalnst plea bargalnlng. 

Most of our original hypotheses were disproven, and we \<Ie~e 
frequently surprised by the discrepancies between our expectatlons 
and th~ actual effects of the Alaska's prohibition .. Perhaps some 
of these unanticipated findin~s will serve to open.m~nds and lead 
to a reexamination of old bellefs about plea bargalnlng. 

3. Crime Conmission visit. 

In July 1982, two Cri'me Commission staff members visited Anchorage 

to assess the current status of the plea bargaining ban and to interview 

participants in the system. The information gathered serves to update and 

reinforce the findings of the 1980 Judicial Council study which focuses on 

1975 and 1976. 

a. Interviews. Staff members interviewed the following persons: 
! • 

* Judge S.J. Buckalew, Superior Court Judge; 

* Judge Victor Carlson, Superior Court Judge; 

* Larry Weeks, District Attorney; 

* Donna Fabe, Public Defender; 

* Arthur Snowden, Administrative Director of the Alaska court 
system; 

* Deputy Chief Ron Otte, Deputy Chief, Anchorage police 
Department; and 
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* Captain Del Smith, Chief of Detectives, Anchorage Police 
Department. 

The Crime Commission received outstanding cooperation. All those interviewed 

spoke candidly and were pleased to share their experiences. They provided 

the Commission with numerous reports, written memoranda, and other data and 

information helpful to this study. 

b. Standards. The plea bargaining ban is implemented at the 

prosecutor's level through a set of written guidelines, standardized state­

wide. The latest set, which became effective July 1, 1980 (which they ask 

we do not publicize) is entitled "Standards Applicable to Case Screening 

and Plea Negotiations." The standards are promulgated by the Department of 

Law as a way to guide and standardize the exercise of prosecutorial discre­

tion in screening, charging, and plea bargaining. The three areas are 

necessarily closely related. A successful pol' t ' t' lCY res rlC lng plea bargaining 

depends on strict screening and accurate charging. 

The standards layout both the objectives of screening, charging~ and 

plea negotiation and the policies to be pursued to achieve those objectives. 

For instance, the purpose of screening is defined as: 1) to establish 

priorities and eliminate cases for which prosecution is inappropriate; 2) to 

set the tone and level of effectiveness for the office; and 3) insure that 

those who have been wrongly accused or who cannot be proven guilty are not 

prosecuted. To achieve these objectives, the following policies are specified: 

1) screening should occur as early as possible in a case, preferably before 

filing of charges; 2) only appropriate and provable charges should be filed; 

and 3) charges should not be dismissed or altered unless new information comes 

to light. It is specifically decreed that overcharging is inappropriate and 
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should never be used as a prosecution tactic. 

The written· guidelines then specify the details of how to implement 

stated policies. These include criteria for charge level, multiple charges, 

multiple counts of related crimes, multiple defendants, charging by grand 

jury or preliminary hearing, and special consideration such as law enforce­

ment relations and victim/witness relations. They are as specific as 

possible, yet acknow1edge that exceptions will always come up. Prosecutors 

are expected to abide by the guidelines in most cases. In special circum­

stances exceptions can be made, but only with the written consent of the 

chief prosecutor. Such deviations are intended to be made infrequently and 

subject to review. 

The guidelines are also quite specific with regard to plea bargaining. 

First, plea negotiation is clearly defined. Second, the general prohibition 

is clearly stated. Third, offenses which are included in the ban are listed. 

Fourth, the allowable exceptions are stated and required procedures are 

given. Finally, the specifics regarding charge negotfation and sentencing 

procedures are discussed. All in all, the section clearly states in writing 

how the general ba~ is to be implemented. 

The policy is' quite simple. In properly charged criminal cases, there 

is to be no charge reduction and no sentence recommendaUon in exchange for 

a guilty plea. The only exception is in cases involving nonviolent offenses 

with multiple charges or multiple counts. One or more charges or counts may 

be dismissed if the defendant pleads guilty to the major charge (highest 

charge), that charge adequately represents the essence of the criminal 

conduct, and information pertaining to the remaining charges or counts may 

be fUlly related to the court at sentencing. Exceptions may be made only 
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when approved in advance by the Attorney General. 

c. Sati'sfaction \'iith the ban. There is general satisfaction 

wtth, the plea bargaining ban among all those interviewed by Commission staff. 

The police, lawyers from both the prosecuti'on and defense, and court officials 

all agree that the Dan has improved the system. They would not want to go 

back to wholesale bargaining and admit that plea bargaining is not needed to 

ensure a steady flow' of guilty pleas. More than anything, participants feel 

the ban has made the system more honest. Both the public and professionals 

seem to be clear about who is responsible for what criminal conduct, to what 

degree, and what punishment society metes out for that crime. There;s more 

confidence in a system which does not make deals with criminals. Also, 

comments attest to the fact that cases are now better investigated by the 

police; original charges are more accurate; prosecutors and defense attorneys 

are better prepared for trials; and the sentencing function has been returned 

to the judici'ary. All in all, those in the system are happy with the plea 

bargaining ban and have adjusted well to the new circumstances. 

Several professionals made specific comments which are especi.ally 

helpful. Judge Carlson stated that plea bargaining either must be formally 

established by court rules or should be completely disallowed. Captain Del 

Smith noted that before the ban, there were more "probable cause" arrests 

i'n Anchorage. The standard has since been raised to "beyond a reasonable 

doubt." Also, plea bargains are now only made with the concurrence of the 

police department. 

d. Current trends. When the plea bargaining ban went tnto effect 

in 1975, there was no rush of cases going to trial as some had predicted. 

The rate of gui'lty pleas remained fairly constant. However, the trend seems 
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to have radically changed this year. The passage of a determinate sentencing 

law in 1980, as part of a new criminal code, spurred a vast increase in the 

tri.al rate. The effects are noW' being felt! there were twice as many trials 

in 1982 as in 1981. With a combination of no plea bargaining and determinate 

sentencing, there is now' no flexibility at either end of the system, and 

virtually no incentive to plead guilty. Apparently more defendants believe 

they have a better chance at a tri'al. Alaska's prosecutors cannot use plea 

bargai'ni'ng to ci'rcumvent the determi'nate sentencing law as other states' 

district attorneys have done and the result is a flood of cases going to trial. 

B. Jurisdl~ctions That Have Reformed Pl ea Bargaining Practi ces. 

1. Dade County, Florida. 

In Dade County, Florida in 1977, it was proposed that judges should 

playa more acti've 'I'ole in plea negotiations and that victims and defendants 

should also be invited to participate. A study of this proposal was conducted 

through the use of a pretrial settlement conference. 

To initiate this study, a total of 1,074 cases were randomly selected. 

Of thi's total, 378 were assigned to use a pretrial settlement conference, 

the remaining were used as the control group. At the pretrial settlement 

conference, the judge, the victim, the defendant, and arresting police officer 

partiCipated in the plea negotiation process. 

The advantages that wer'e seen in having a pretrial settlement conference 

was that: 

1) the judge is not required to take an active role in the actual 

negotiations, nor is he prohibited from such a role. Traditionally, 

judges had little more than the authority to accept or reject the 
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plea negotiation, and this decision was often made by the number 

of cases that were pending. 

2) Victims (and police officers) are given the opportunity to be 

heard. Traditional plea bargaining has most often excluded the 

participation of victims. As a result, victims are dissatisfied 

with both the sentence that was imposed and their inability to 

have meaningfully participated in the process. 

3) The defendant, while retaining all of his or her existing rights, 

now has the option to participate as a positive observer or an 

act'i ve pa,','ty. 

The predictect disadvantages in having this conference was that the 

conference would take up unnecessary amounts of judicial time; having 

victtms and defendants together would lead to emotional or even violent 

confrontations; candid discussions between attorneys that are needed to reach 

an agreement would be inhtbited by the presence of lay participants; victims 

and defendants would misunderstand the conference discussions and accuse the 

judge of improper conduct; and that the dignity of the judge would be dimin­

ished oy his involvement in the negotiati'ons. 

The procedure for implementing this project started at arraignment. 

The judge i'nformed the prosecution and defense that the case had been 

selected, and scheduled a settlement conference at a tfme that allowed for 

the completion of pretrial motions and discovery. The defense attorney was 

required to contact the prosecutor three days in advance of the scheduled 

conference if he wanted the conference to be held. Victims and police were 

i'nvited to attend the conference by the prosecutor, unless their eyewi,tness 

identification of the defendant was a cruci.al element in the case, Victims 
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were neither subpoenaed nor compensated. The defen~ant could decide to 

attendwtth counsel, not attend but be represented 0Y cQI.!i'lsel, or fail to 

confirm the conference, thereby canceling it. 

At the conference the judge would explain the purpose of the meeting 

and state that, for purposes of the discussion, the defendant's gutlt of 

the charges would be assumed. Stating this assumption was necessary to make 

it clear that the defendant was not admitting guilt by participating in the 

discussion. The judge also advised the defendant that he was not required 

to make any statement in support of that assumption, and could have the 

conference terminated at any time. ~he judge advised the defense that no 

statement made during the conference could be used in a subsequent trial if 

settlement efforts failed. 

The conference discussed whatever issues the parties felt might con-

tribute to a settlement. If a proposed settlement was reached between the 

prosecutor and defense counsel, the judge had to decide whether it was 

appropriate, considering the interests of all the parties and of society. 

The defense counsel was allowed to consult with his client and report back 

later. If a settlement was not reached, the case was set for trial. 

The following is a paraphrase of a pretrial settlement conference 

(based on observations that were made by a member of the research staff 

conducting the project). It illustrates the type and quantity of information 

that was presented. 

Parties Present: Judge, Assistant State Attorney, Ass1stant 
public Defender, Defendant, and Vtctlm. 

JUDGE: 
A.S.A. : 

What ;s this case about? 
This is larceny. The defendant stole television sets 
from a loading dock. 
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JUDGE: 
A.S.A.: 
JUDGE: 
VICTIM: 
JUDGE: 
VICTIM: 
JUDGE: 

What about a prior record? 
Drugs and larceny. 
Are you the victim? 
Yes. 
What did you lose? 
Two T. V.' s. 
How old are you? 

DEFENDANT: Twenty-four. 
JUDGE: Are you married? 
DEFENDANT: No. 
JUDGE: 
DEFENDANT: 
JUDGE: 
A.S .A.: 
JUDGE: 
A. P.D.: 

JUDGE: 
DEFENDANT: 
JUDGE: 

JUDGE: 
VICTIM: 
JUDGE: 
A. P.D.: 

Do you have a job? 
I'm a busboy. 
What should happen in this case? 
I'd like to see two years. 
What about you? 
He has a drug problem and has been in a treatment 
program. If'he goes to prison it will hurt his 
recovery and he will lose his job. I'd recommen& jail 
and probation. 
Do you have a drug problem? 
I used to; not any more. 
I'll give one year and some probation with treatment 
and restitution. He has done this before and I have 
to protect society. 
Do you have anything to say? 
It's O.K. with me. 
Can you come back this afternoon at the sounding? 
I'll have to consult with my client. Thanks for your 
time. 

Time elapsed: 8 minutes 
Case status: tentative agreement on some incarceration and 

probation 
Final disposition of the case: a guilty plea was entered the day 

of the conference. The sentence was 364 days in the 
county jail and 3 years probation with restttution; 
recommend drug treatment. 46 

46 " . 
Anne M. Heln? and Wayne A. Kerstetter, "Pretrial Settlement Conference: 

Evalu~t;on of a Reform in Plea Bargaining," 13 L. & Socly Rev. 357-58 (1979) 
(herewafter ci'ted as "Hei nz") • ' 
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Pretrial settlement conferences were held in 287 (76 percent) of the 

378 assigned cases. 47 Of these, 75 (26 percent) were settled and 132 

(46 percent) were tentatively settled. 48 The remaining 80 (28 percent) did 

not agree even in principle. According to the participants of these cases, 

slightly more than half would probably go to trial. The remainder would 

continue further discussions and in one instance, a second conference was 

scheduled. 

In the 212 cases that did not reach a settlement, about 127 (60 percent) 

only needed to review a tentative settlement. For example, the defense 

counsel might say: "Three years probation makes sense to me, but I will 

have to talk to my client. I'll be back to give you an answer.,,49 In one­

third of these cases, timing problems were the reasons for failing to 

settle. Some examples were having additional motions to be filed, an 

incomplete discovery, or other pending charges. 

Although the setting of a conference date reduces flexibility in 

scheduling, judges and attorneys felt that the conference did not interfere 

with pretrial preparation. Since most of the conferences were brief, 

disposition was resolved expeditiously. In addition, the sessions managed 

to accomplish the task of working out some form of the proposed settlement. 

47Cancellations were caused by Scheduling problems, the timing of the 
session within the disposition process, and the likelihood of trial. There 
was some evidence that conferences involving more serious offenses were 
more likely to be canceled. 

48Tentative settlement is defined as a disposition to which the parties 
agreed but which one or more was unwilling to accept as binding at that 
time. 

49Heinz, note 46 supra, at 356. 
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The greatest impact of the conference procedure was that it shortened 

the length of time it took to close cases. Most conferences lasted an 

average of ten minutes, and ended in an agreement of at least an outline 

of the settlement. There were generally four participants in the session; 

the judge, two attorneys, and one lay member. Hence, the structure of 

decision making was different from the traditional mode of plea negotiation 

in criminal cases. 

In summary, the pretrial settlement conference in Dade County, Florida, 

created an open, formal arena for plea negotiations. Joint negotiation 

by all of the parties in place of traditional sequential series of discus­

sions seemed to facilitate the settlement of cases. The judge played the 

central role in the process by directing the flow of information and 

determining the sentence. Further, the conference reduced the costs of 

communicating information between judge and counsel and between professionals 

and nonprofessionals. To the extent that processing costs concern all 

citizens, these reductions were of benefit. Finally, because speedy dispo­

sitions are beneficial to innocent defendants, victims, and police, the 

conference procedure also enhances justice. 

2. E1 Paso County, Texas. 

In 1976, an experiment to abolish the practice of plea negotiations 

was initiated in E1 Paso County, Texas. The reason for this abolition was 

due, in part, to a political controversy over prosecutorial policy. By 

consistently recommending imprisonment in nonviolent felony cases involving 

defendants with no criminal record, the prosecutor put the courts in a 

political bind. E1 Paso juries ended up granting probation in over 90 percent 

of these cases, which gave the public the impression that judges were mainly 
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responsible for the increasing crime rate. 50 

The dissatisfaction felt by the public was based on these four objections 

to plea negotiation: 

1) lilt inevitably produces the ridiculous result that, as crime grows 

1151 Pl t't' xistc worse, sentencing becomes more lenient,. ea nego 1a lon e ;;) 

for the purpose of expediting the disposition of cases. Therefore, 

as crime grows worse, the number of cases (on the criminal docket) 

increases. In order to have these cases processed, prosecutors 

must offer progressively better dea1s,52 

2) IIP1ea negotiation is the focal point of public distrust of the 

law. 1I53 People donlt like the cynicism expressed in plea negotia­

tion. They believe that criminals cynically count on the fact 

that plea negotiation will alleviate the consequences of getting 

caught. 

3) 54 '1' t' f' IIP1ea negotiation produces unequal justice. 1I Ethlca JUS 1 lca-

tions of plea negotiation are too often offered to excuse 

exceptionally lenient sentences that are actually based on the 

identity of the defendant, his family or friends, or his attorney. 

50The law in Texas is unique in that it allows ~n accused ~o have hi~ 
sentence, including the question of prison or probatlOn, deternllned by a Jury. 

51Sam W. Callan, IIAn Experience in Justice without Plea Negotiation,1I 
13 L. & Socly Rev. 327 (.1979). (hereinafter cited as !1'Callan"). 

52The responsible judicial answer to an increased criminal caseload 
arising out of a growing crime rate is to increase the,number of , prosecutors 
and judges to permit stricter rather than more pragmatlc sentenclng. 

53ca1lan, note 51 supra, at 328. 

54 Id . 



4) liThe law says that judges are to impose sentence, but under plea 

negotiation, the prosecutors assess sentence."55 Although judges 

attend many seminars on sentencing policies that deal with the 

proper methods of controlling criminals, the prosecutors actually 

determine these policies. For prosecutors, plea negotiation is 

solely determined upon political expediency. In other words, 

what looks good in the press in some cases, and what doesn't look 

too bad in others. 

To implement this project, a set of guidelines called "the point system" 

was devised. This system enabled the judge to weigh various factors that 

are important and proper in determining: a) whether to grant probation or 

imprison, and b) length of sentences (see Attachment A, p. 100). 

There were four purposes in having this pOint system. First, it 

focused the judge's mind on factors that are proper to sentencing. Second, 

it committed the judge in advance to the factors he will consider, allowing 

observers to see and publicize any special treatment of a criminal that 

violates the principle of equal justic~. Third, it enabled· the defendant, 

with the help of his attorney, to predict what the judge's sentence is 

likely to be. Fourth, it contained the express promise that the defendant 

can withdraw plea if the judge decides to impose a more severe sentence 

than the points indicate. 

The point system does not control the sentence. All cases are decided 

individually. The judge is free to tell the defendant to withdraw his plea 

because he will not be as lenient as the points indicate. On the other hand, 

55 Callan, note 51 ~~F.ra, at 328. 
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the judge is free to be more lenient than the points suggest. 

Although a large majority of the cases were being disposed of wtthout 

plea negottatton, the number of cases pending continued to increase at 

about 200 a year. By late 1977, the two judges in charge of the criminal 

docket were getting all the help that could be expected from the civil docket 

judges. In effect, i't became necessary to do something else to hasten the 

rate of disposition. 

In late February of 1978, a new system was developed. Under this 

system, when a defendant is indicted, the Court Services Section of the 

Probati'on Department ascertains the official version of the crime and does 

a thorough investigation of the defendant's prior criminal record. The 

pOints are then calculated. (See Attachment B, p. 101.) 

If the points are less than 10, the department recol11l1ends probation. 

If they are less than 10 and the defendant had never before been convicted 

of any crime more serious than a minor traffi'c violation, a deferred 

adjudication would also be recommended. If the pOints are 10 or more, the 

assessors will determine the category on the time-to-serve chart. Then, 

working upwards from the bottom of the punishment range indicated by the 

time-to-serve chart, a determination is made on the number of years that 

they agree on as a responsible sentence for the case. 

The offi"ci'als who make these recommendations are given strict orders 

not to discuss any case with either the prosecution or defense. In deciding 

upon a recommendation, they do not consider the strength or weakness of the 

prosecution case nor the ability of the prosecutor or defense attorney. 

Most times, they don't even know which attorneys will be involved in the case. 

They only consider the crimes committed, the prior record of tne defendant, 
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Murder 
/' ggl'avaled Rape 
Ag,c::ravated .'\1'50n 
Aggravated Robbery 
Bur1!lary Habitation 
2nd Degreet Felony 
3rd Degree Felony 

Use of Firearm 

ATTACHMENT A 

PROBATION CHART 

Use of Other Prohibited Weapon 
Deat~l to Victim in Carrying Out Crime 
Scrious Injury to Victim in Carrying Out Crime 
Minor Injuty to Victim in Carrying Out Crime 

Little Possibility of Rl"stitution Because 
of Amount or l.os5 

Inability to Supervi'~ Probation 
B;td Resciclivism Prediction of Psychological 

Test 
Each Previc,us Felony Conviction in Previous 

5 Years 
Each Previous Felony Conviction More Than 

5 Years Prior to Act in Question 
Bach Previous Class A 'I'yp~ Misdemeanor 

Conviction • 
Each Previous Class B Type Misdemeanor 

Conviction 
II/lultiple Charges 

Evidence Indicating Professionalism 
Evidence Indicating Professionalism in 

Pl'Ohibitecl Substance Cases 

TIME TO SERVE CJlART 

10 points 
10 points 
10 poinls 
"l points 
6 ~oil\ts 

(Soints) 
4 points 

3 poinls 
2 points 
5 points 
" points 
:2 points 

" ~oiIils 
OOints) 

1 POillt 

6 points 

" points 

3 points 

2 points 
3 points 

4 points 

5 points 

Of'FJ:NSE 
A 

EXPECTED RANGE 

B. 

I. Murder 
'2. Aggravated Rape 
3. Aggravated Arson 
4. Aggrnvatec1 Robb~ry (no injury to victim) 
5. /lggravOlted Robbery (injury to victim) 

I. Enhanced 3rd Degree Felony 
2. F.nhanced 2nd Degree Felony 
3. Enhanced 1st Degree Felony 
.;. }Iabitualioze~ 3rd Degree Felony 
5. lIabitualiozed 2nd Degree Felony 
6. Habitualizec11st DeLrree }'elony (Defendant pleads 

true to only one of habituliliozing counts) 

5-40 years 
5-40 years 
5-40 years 
5-15 years 
8-40 years 

10-15 years 
12-25 yeru:s 
20-40 years 
12-20 years 
20-30 ycars 

25-40 y~!:trs 

C. W'here defendant, Who has no felony rt'cord, and does not qualify for pro· 
bated sentp.nce in Court's opinion in types of cases not covel'ed unde.· A 
nbove. 
1. )st Degree Felony 
2. 2nd Degree Felony 
3. 3rd Degre~ }o'elony 

5-10 yem's 
4- 8 years 
3- 6 years 

D. Where defendant hlts a previous felony record within the past 5 years, but 
ther~ is III) enhanced or habitualiozed indictment: 
I • .1'.·1,2,3,4,5 10-~O yet"lrs 
2. Burglary of a lIabitalion 8-15 years 
3. 2nd Degree Fdony 6-12 YCt"lrs 
~. 3rd Degree Felony 3- 6 year.:; 
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ATTACHMENT B 

IN 'l'llE 3,11'11 r.: 205TH DISTRICT COUHTS 
01-' EL PASO COUNTY. TEXAS 

THE STATE OF TEXAS 

VS. CAUSBNO. ______ _ 

~e-. West Texaa Regiona~ Adult Probation Dep'artm!nt., Lased uptm <lUI' in­
vestlgaLion or the- defendant s background :md pnor cnmmal record (if any) 

. the natw'e or thl!' oflen"i~ involved, jwy verdict:; COl" similar ofhmses ill m PC1s~ 
Co.unt1. the n~l~ for control of the defend:mt's behavior in the ful\lm ,\lid UH~' 
obJecbve-s s~t outln Sec. ).02 orTh~Texa:t Penal Code, recommend Ow disposi­
tion of ~his COlS8' upon thl!' d~f~ndanl's pl@3 of gUilty set out below. 'I'his rccom. 
rnendat&on do~ not apply to pleas of not guilty because- of !actors th~l the trial 
rnigh'reYt!'al or bec::lusl!' of tbe conduct of th~ deCendant between now ~mrl the 
trial Furtherrnoreo. thl!' recommendation is subject to beinu l'cvised nt nll\' Lime-
be~ause or theo defendant's conduct betw@@n now and sentencing. ti 

COUN"l" OMS 

COUl'fTT\YO 

ComrrTtJJU'!E 

}fOoO: 

~ ConcUln'ftl 

Ycs.Jio_ 

YU_lio_ 

Ye,.-,"o_ 

Pro'b~tioft 

Ye,.:!.No_ 

VC'S.Jh._ 

Yes-,"o_ 

42,12.3«\) E1! 
Y~,_No_ V .... _li"_ 

V .. ,_No_ Vt's_Ho._ 

Yu_N,, __ Yl.'s_No_ 

FRANK LOZITO, Dircctor 
West Texas Regional Adult 
ProbZition Department 

THE STATE OF 
vs. 

TEXAS 

BY: )cy.xxxxxy.):xxx>.:X~ 

IN THE DISTRICT coun'r 
205TH JUDICIAL DlS'I'J.tICT 
EL PASO COUNTY, 'rJ;;XAS 

No. ){2110 

'PROBATION OFFICER'S REPORT 

'JO Tn!!: HONORABLE ,~lh')GE SAM W. CALLAN, JUDGE OF SAID COURT: 
~:';TH JUDICIAL D1STRtCT 

DATE OF REPO.HT: 
• Septembe:.r21.197!J 
CRIMINAL RECORD: 

Felony Conviction(s) 
- )'IIisdeme:mor Convlr.:tion(5} 
- Juvenile- Record 
- Narcotic llistory = Arreljt Transcript (Attached) 
JtECOMMENDATION: 

.Probation necommendecl 
- Probation Not Recommended 
- Revocation :Recommended 
- RevocatioJl Not ltecornmended 
8'fOTAL POINTS 
<>--

CON Ol'.rIONS: 
Jtcgular = lulditional Conditions: 

TYPE OF REPORT: --=P:.;I'.::c..=·P..::..) ";:.:_,.:..1 __ 

OFFENSE: ________ ~B~lI~~~l~a~~~· __ __ 

PLEA O,F GUIL'.rY: 
TERM Or' YEARS:------

A1'TORNEY: -
DEFENSEA~TT-o-n-N-'E-Y-:--------
'l'ELEPHON B: 
ON BOND: "---N-·o----

DATE OF BOND: NIA ._--.:::.:.L:..::-. ___ _ 

,",JIlOUNT OF BOND: S2.000.00 
BONDSMAN: NIA 
lN JAIL SINcI!:: Jul\' ?9, 1973 
DA'fE OF Or'FENSE:":h.iY29.l9W­
DATE OF AllilES'!'; July 29, H178 

---'-":"":;':"";";:""-
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J. _________________ , ________________________ ~ ____ _ 

~------------------------------------------------3.~ ________________________________________ __ 

RESTITU1.'lON RECOMMF.:NDED: Yes () No ( ) 
Restitution in thl! amount of S • payable $"--___ per 
month beginning • lL. payable to_' _____________ _ 

TREATMENT FOR NARCOTIC () ALCOHOL ( ) • 
ABUSE/ADDICTION: Yes () ~o ( ) 

COMMENTS: 
Th~fdl!f.endant is a M~ican National whose known crir.linal J"ecord rcnects 

an nrrest for Burglary of Business, the Instant Offense. Thlm~ are 110 }-'nl re .. 
turns as 01 this writing. 

The offid:.l complaint report reveals thal on the early evening hours of ,lull ~1.9. 
1978, the witness and some of his relativE:s were walking around the La Vlllita 
Shopping Area when they heard Vlhat sounded like broken {llass. Aiter observ­
ing toe defend:ml in:sidl! one of the shops, the witness called the poliee from Ii 
p-lione booth. Aiter making the call, he returned to the shop where the defer!­
(lant had last been seen. While waiting lor the police to amve, the witness ob-­
seNed the def~ndant come out of the shop in an effort to make his get away. 
The witn~ss :md his relatives began chasing the defendant. During the pursuft, 
they ObS~I""ed a pat."'Ol car. The officers inside the patrol ear were informed of 
the incident and almost immediately proceeded to place the defendant under 
l\n'est charging him with Burglary of a Business. 

He SCOI'es 8 poin~1 on the court's scale as follows: 
Instant offense 5 points 
Inability to supervise 3 points 

Total 8 points 

FBI: 
DPS: 2498469 
I'D: 15!J127 
SO: 137441 
DOB~ July 3, 1953 
CASE: 78·36555 
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and the practicalities of criminal justice in El Paso County. 

The new system was created to ensure that a reasonable job of moving 

the. docket while meeting the four objections stated earlier could be done 

si'mul taneous'Jy. To be specific: 

1) This system does not let the size of the docket determine the 

severi'ty of sentences and wi 11 not produce the ri di cul ous result 

that, as crime gets worse, sentences get more lenient. Jury 

verdicts are the only factor that will produce a change in the 

guidelines and recoll1ll1endations, and as crime becomes worse, jury 

verdicts tend to be more harsh. 

2) It eliminates public mistrust of justice by eliminating plea 

negotiation. Since neither the defendant nor his attorney is 

consulted in determining the recommendation, inequalities that 

arise from considering the probative strength of the case against 

the defendant, the skill of the defendant's attorney, and political 

and economic factors are eliminated. The sentencing guidelines 

are completely immune to poljtical pressure. Unlike the prosecutor, 

the probation officer is not responsible for whether or not there 

1S a convi'ction. He does not have to run for office and ;s there­

fore under no pressure to please defense attorneys. Also, the 

guidelines keep the probation officer from going astray regardless 

of his innovations. 

3} The guidelines themselves prevent the unequal justice that often 

arises from plea negotiation. Similar crimes ~nd similar 

criminals produce sentences that are generally equal. The. absence 

of negotiation excludes such factors as the weakness of the prose-
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cution's case, the skill or prominence of the defense attorney, 

and the influence of the defendant, his family, and friends. 

4) Since the recommendation must come within the judge's guidelines, 

his thinking pretty much dominates it, and the sentence for which 

he is responsible, is more his own than it is under plea negotiation. 

Whether the efforts of El Paso County, Texas to abolish plea negotiation 

is successful will be determined within a few years by comparing the effi­

ciency of negotiated and nonnegotiated dockets. It appears that plea 

negotiation may be an important flaw in American justice. Sam Callan, a 

judge in El Paso concludes: 

The existence of plea negotiation in El Paso County is a cynical 
admission by our legal system that we must come to terms with the 
crime, and we must recognize the vested rights of crime in 
American society. We don't have to do that. We can summon the 
will and the idealisnJ to stop the negotiation of American justice. 
Judges can impose sentences they consider to be just instead of 
sentences criminals are willing to accept.56 

3. Black Hawk County, Iowa. 

Since April, 1974, Black Hawk County, Iowa has strictly limited all 

forms of plea bargaining. The policy has been to allow no bargaining except 

when a "compelling reason" exists; for example, the serious deterioration of 

a case after filing. The result has been the drastic reduction of all types 

of plea bargains, with approximately 80 percent of the cases ending in 

verdicts of guilty as originally charged. 

The purpose of the ban was to restore public confidence in the system. 

David Corre11, County Attorney, wrote that: 

We feel that to engage in wholesale plea bargaining prostitutes 
the criminal justice system to the pOint that it cannot enjoy the 
confidence of the public. 

56Callan, note 51 2upra, at 344. 
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If we as a society cannot financially meet the burden of 
providing a capable and competent crimi~al justice sy~tem"then 
this should be made obvious to the publlC. The questlon wlll 
then be left to the public whether they are willing to pay the 
price for adequate criminal pi~osecution, and if not, they should 
accept the consequences of plea bargaining without crying,57 

To implement the new policy, several changes were made in the operation 

of the prosecutor's office. The most important was a stricter screening 

process. Without the benefit of pleading away weak cases, it was important 

to accept only strong cases. Vertical prosecution was also implemented. 
, 

Deputy prosecutors could deal strictly with cases -oecause they had more 

control. Overcharging was also curtailed. Charges became more realistic 

because they became more than mere bargaining tools. 

An auxiliary change which took place was an improvement in police 

investigations. With a tougher screening policy, police knew that what was 

originally presented must be as complete as possible if the case was to be 

accepted. The policy further encouraged hard work by the police because 

investigators knew that their efforts would be rewarded, that the case would 

not be plea bargained away. The combination of more complete investigations, 

less overcharging, and tighter screening meant that the prosecutor's office 

took only the good cases and it was sure that they were good. 

The results of this plea bargaining curtailment have been generally 

't . 1 t t' 58 favorable. The new policy was evaluated one year after 1 s lmp emen a 10n. 

That study concluded that plea barga.ining of all types was greatly reduced 

and that the criminal justice system had reacted by becoming more efficient. 

57 Letter to the Hawaii Crime Commission, March 23, 1981 . 

58Note , tiThe Elimination of Plea Bargaining in Black Hawk County: A 
Case Study," 60 Iowa L. Rev. 1053-71 (1975). 
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Investigations were better, charging was more accurate, screening was tougher, 

the number of dismissals was greatly reduced, and the number of trials ending 

in guilty verdicts increased by half (from 50 percent to 75 percent). 

Interestingly enough, the number of trials remained about the same and the 

number of guilty pleas remained constant, although the number of pleas to 

reduced charges was greatly reduced. Convictions went up and the severity of 

offenses increased without the accompanying chaos which is usually predicted. 

Several changes in the criminal justice system were made at approximately 

the same time that plea bargaining was curtailed and these changes facilitated 

new policy. The first was a new deferred judgment statute, which individu­

alized sentencing much more and eliminated some of the need for plea bargaining. 

The second change was a new witness immunity statute which reduced the need 

to bargain for information and testimony. The last development was adequate 

funding of Black Hawk County's community-based corrections program which 

allowed the system to accommodate more deferred judgment verdicts. Together, 

these changes eased the pressure on the prosecutor's office to plea bargain. 

In 1981 the Black Hawk County attorney wrote the Hawaii Crime Commission 

regarding the consequences of his office's plea bargaining policy. He 

indicated that the number of trials had increased, the incarceration rate 

had risen, and the trial ability of both the prosecutors and police had 

improved: 

The number of criminal trials is ever-increasing and will be 
approximately 400% higher this year than when the policy was 
instituted. It is ridiculous to assume that you will not have a 
substantially larger number of trials. We go to trial on vir­
tually every murder case and accept no pleas. The incarceration 
rate has substantially increased since the implementation of this 
policy. The impact of this has been diminished by the fact that 
the prisons are becoming so full that the distinction between 
crimes is being eroded by parole decisions. 
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We are finding that this has increased the professional trial 
ability of our attorneys and the police department. It is our 
experience that the more trials a prosecutor has handled, the 
better he will be able to handle them in the future. It has also 
generally increased the quality of the police departments since 
they have continual learning experiences at trials. It has made 
our office much more selective and as a consequence, we do not 
file some cases where we do not feel we will be able to gain a 
conviction. This can cause some grumbling among the public and 
the police department. 

For your information, we file approximately 500 felony cases a 
year. This year, I anticipate we will try approximately 125 of 
those felony cases. Approximately 80% of a 11 defendants are 
found guilty or plead guilty to the crime with which they are 
originally charged. We reduce approximately 10% of the charges 
and approximately 10% are found not guil ty. 

It appears that Black Hawk County has been successful in sharply reducing 

plea bargaining. This policy required corresponding changes in procedures 

in the prosecutor's office and in other agencies, but the accommodation 

has been achieved and the results are generally favorable. 

4. Detroit and Denver. 

Detroit and Denver instituted virtually identical plea bargaining 

reforms but experienced quite different results. A comparison of these 

two experiences shows that any reform must be considered in the context of 

the eXisting system and must be carefully implemented if it is to achieve 

the desired improvements. 59 

Both cities instituted a plea conference which was held within several 

weeks of arraignment in all felony cases. The conference was formal in 

nature and was to include the prosecutor, the defense attorney, and the 

defendant. Any bargain to be struck had to be concluded at this conference 

59Raymond T. Nil1JTler and Patricia I~nn Krauthaus, "Plea Bargaining: 
Reform in Two Cities," 3 Justice Sys. J. 6-21 (.1977) (Detroit's reform came 
in November 1968, and Denver~s in 1971.) 
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or the prosecutor, as a matter of policy, would later consent to no plea 

other than guilty on the most serious charge. The purpose of this reform 

was to increase the administrative efficiency of plea bargaining by having 

all negotiation concentrated at a single, early stage in the judicial process. 

This was intended to lead to the earlier disposition of most cases and to 

limit the purely tactical delays by the defense. After the conference, 

prosecutors could concentrate on trial preparation. 

To implement this change, the prosecutor's office in both cities made 

two changes in plea bargaining practice. First, they issued written guide­

lines as to what should be offered ~n which kinds of cases. By setting 

the range for bargaining, this change aided the expeditious resolution of 

cases. Second, both office5 establ ished procedures for disclosUl~e of 

information to the defense. This change also facilitated earlier agreement 

by establishing a common ground for bargaining. 

a. Detroit. Results in Detroit were quite positive. About 80 

percent of all felony cases were disposed of through the plea conference. 

This rate of guilty pleas remained the same but elapsed time from indictment 

to disposition was greatly reduced. Bargaining was successfully concentrated 

at an early stage in tile process and judicial effit:iency improved. 

Part of the reason for this success lay in the way the policy was 

planned and implemented. The defense bar was included in the planning stage 

which, as a result, led to good cooperation from the defense when the policy 

changes were implemented. The attitude adopted by the prosecutor's office 

was accommodating to the defense, which further ensured cooperation. The 

bargaining guidelines and plea conference rules were enforced with flexi­

bility, so as to be equitable and fair. All in all, the new policy was applied 

~ 
I 
{ 

to minimize disruption of the existing system and work'ing relationships and 

to ensure the cooperation of all parties involved. 

b. Denver. Denver's policy changes were not implemented in the 

same manner as Detroit's, and did not meet with success. By contrast, 

average elapsed time from indictment to disposition actually increased with 

the new policy. Contrary to expectation and intentions, the plea conferences 

did not expedite the judicial process. 

The key to this failure lay in the manner of the policy's implementation. 

The Denver prosecutor's style was entirely different from Detroit's. Little 

or no attention was paid to the concerns of the defense, the attempted 

changes were too drastic, and written standards were applied rigidly. The 

prosecutor assigned to conduct the plea conferences was disliked and mistrusted 

by the defense attorneys, who refused to go along with the new system. Asa 

result, the rule preventing further negotiation after the conference was 

only selectively enforced, which caused it to fail. 

The comparison of these two cities' efforts shows that reform always 

comes in the context of an eXisting system and set of working relationships, 

whi ch must be accomnodated if the reform is to succeed. I~ny change that is 

too alien or too radical or that is improperly implemented will not have 

the desired effects. 

5. Seattle, Washington. 

a. Interviews. In July 1982, two Crime Commission staff members 

Visited Seattle to assess firsthand the state of plea bargaining in King 

County. They interviewed the following persons: 

* Robert Lasnik, Senior Deputy Prosecuting Attorney; 

* Michael Kranda, Administrative Assistant, Office of the 
Prosecuting Attorney; 
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* Roxanne Park, Executive Officer, Sentencing Guidelines 
Cormnission; 

* David Fallen, Research Director; 

* Greg Canova, Attorney General's Office; 

* Jon R. Zulauf, Eastside Defender Association; 

* Paula Clements, Director, Victim Assistance Unit; and 

* Dianne Kahaumia, Assistant Director, Victim Assistance 
Unit, Office of the Prosecuting Attorney. 

b. Written guidelines. The King County prosecutor's office has 

eliminated traditional, wholesale plea bargaining through tough screening, 

accurate charging, and virtually no charge reductions. The only bargaining 

allowed is in the sentence recommendation, which the judge is not bound 

to accept. These reforms have been implemented with a set of detailed, 

specific standards for charging and plea negotiation entitled "Filing and 

Disposition Policies." This document, which runs to 100 pages, carefully 

lays out the general principles involved and standard procedures to be 

followed and then details all the specifics for charge selection, charge 

reduction, and sentence recommendation for every important felony. Although 

detailed, the policies do allow for exceptions, which must be handled in 

a regular manner. 

The introduction sets the tone for what these policies are intended 

to do: 

Section I: Introduction 

The discretionary decisions which the law requires a 
prosecutor to make are among the most important in our system of 
criminal justice. Decisions as to who should be prosecuted and 
for what crimes and what disposition should be made of those cases 
are vitally important. How they are made affects every citizen. 
Justice requires that all who are affected by our decisions know 
the basis on which they are made. In this volume we set forth the 
policies which guide the decisions we make. 
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These policies reflect the philosophy that all who violate 
the criminal law should be punished, that the degree of punish­
ment should be proportionate to the seriousness of the criminal 
act and the harm caused to society and that punishment should 
be imposed only for what the criminal has done and not for what 
his status or position in the community is. Those decisions 
should be consistent so that all can be assured that everyone 
similarly situated is treated equally. 

These policies represent the end of traditional plea 
bargaining in King County. No longer will the disposition of 
criminal cases be negotiated according to hidden and shifting 
priorities, subject to the pressures of the moment. These 
policies require accurate charging decisions based on what the 
evidence will support and they contemplate that a defendant 
charged with a serious crime will plead guilty to charges 
accurately reflecting his criminal conduct or go to trial. 
While we recognize that a person with a crime free record who 
commits a minor offense should generally be treated with 
leniency, we likewise intend that those who commit serious 
crimes and who repeatedly commit crimes should expEct to 
receive the punishment which their acts deserve. 

Any set of policies must recognize that exceptions will 
always be necessary. The purpose of these policies is not 
to rigidly bind those who must make individual decisions but 
to articulate principles that will guide them. When an 
individual case presents factors which would make application 
of the general policy unjust, it should be acknowledged 
as an exception and dealt with accordingly. But the 
reasons for the exception can and should be set. forth 
in writing. It is this process of stating the general 
policy and requiring justification for departures which 
insures responsible and consistent decision making. 

Like any set of policies these involve the setting 
of priorities. These priorities reflect both the fact 
that some crimes are more serious than others and thus 
worthy of more official resources and the fact that 
those resources are always limited. Choices must be 
made. What these policies insure is that those priorities 
are stated openly and applied evenly. 

This statement of policy is not meant to be a static 
document. As we gain experience with the effect of these 
policies in practice and as conditions change so will 
our policies evolve. Through this process of constant 
re-examination, we will insure that these policies best 
serve tha Dublic trust which is involved in each decision 
we make. 60 

60 Norm Maleng, King County Prosecuting Attorney, "Filing and Disposition 
Policies," at 1-3 (Revi'sed, May 1982). 
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The remaining sections expl ain how to impl ement these basi c prtnci pl es.1 

In these guidelines emphasis is placed on the charging decision. In 

order not to reduce charges, the original charge must accurately reflect 

both the nature of the crime committed and the level of charge which the 

evidence can sustain. If charges are artificially inflated, evidence 

problems, which are the traditional justification for plea bargaining, 

are built in from the beginning. To avoid this problem, charging decisions 
(,t~4 

are made conservatively and approved by a. senior deputy. After the original 

decision is made, the defendant is expected to plead guilty as charged or 

go to trial. 

Within the basic guideline that the defendant should plead to a charge 

and level that reflects the criminal conduct, there is some flexibility. 

For instance, in a single criminal episode where rape and robbery are committed 

both charges should be filed; but if the defendant pleads guilty to rape, 

then the robbery charge may be dismissed. In cases with multiple counts 

of the same property crime, the defendant only need plead to a sufficient 

number to indicate he is a multiple offender, provided he agrees to make 

restitution for all the losses. For personal injury crimes, however, the 

guilty plea must include charges involving each victim or the defendant must 

go to tri a 1. Also, if evi dence problems occur duri ng the cOLlrse of the case, 

then compromises may be made with the written permission of the chief 

prosecutor or his assistant. In violent crimes the victim is also consulted. 

Certain priorities for prosecution are spelled out in these guide­

lines. Crimes against persons, residential burglary, and armed robbery are 

targeted as high impact crimes--those having the most serious consequences 

for victims and causing the most fear in the community--and given priority. 
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The standard for prosecution is slightly lower, sentence recommendations are 

higher (always involving incarcerati'on), and more resources are spent 

pursuing the cas(~s. Priority is also given, in both violent and property 

crimes, to defendants with prior criminal histories. On the other hand, 

first-time offenders who have committed relatively minor property and drug 

crimes are lIexpedited,1I being prosecuted quickly and rather leniently at 

the district court level. 

The standards are very specific in itemizing how general policies are 

to be implemented in specific cases. For instance, standard operating 

procedure with cases decline for prosecution is as follows: 

II. Declination of Cases 

A. Procedure 

1. The specific reasons for declining a case shall 
be set forth on the decline form. A copy of the 
reasons shall be given to the detective who presents 
the case and the detective shall be advised that 
the decision may be appealed to the senior deputy 
in charge of the filing unit, the assistant chief 
in charge of filing and disposition or the chief 
of the criminal division. The prosecuting attorney 
will personally review any decline at the request 
of a chief of police. 

B. Reasons Other Than Evidentiary Sufficiency 

A case may be declined for prosecution, even though 
the standard of evidentiary sufficiency has been 
satisfied, in situations where prosecution would 
defeat the underlying purpose of the statute in 
question or would result in decreased respect for 
the law. This responsibility should be exercised 
sparingly and only when society would clearly be 
served by such action. 61 

61 Id. at 21-22. 
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The allowable reasons for declining prosecution, other than evidentiary 

insufficiency, are then listed and each one explained. These reasons include: 

* contrary to legislative intent; 

* antiquated statute; 

* victim requests; 

* immunHy; 

* deminimus violation; 

* confinement on other charges; 

* pending conviction on another charge; 

* highly disproportionate cos~ of prosecution; and 

* improper motives of complainant. 

Specific consi'derations are also listed and discussed for sentence recom­

mendations, exceptions to the standards, habitual criminal allegations, 

and probation revocation. Considerations of filing, charge negotiation, 

and sentence recommendations are all itemized in detail for each specific 

felony. 

Finally, these standards are public. Copies have been distributed to 

the defense bar and are available to any citizen. This provides for 

accountability and helps remove the taint of plea bargaining as involving 

secret deals. It is the final, logical step to removing the mask of obscuri"ty, 

to opening plea negotiations up to public scrutiny, and thus, gaining legiti­

mization and public confidence. 

c. Early plea project. In addition to the reforms discussed above, 

King County has introduced an innovation called the "early plea project. II 

Thi's is an attempt to move both sides into negotiating any plea bargain as 

soon as possible in the process. The first two weeks after the defendant is 
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charged is reserved for review of the evidence and consideration of plea 

ba rga tns. What wi 11 be offered 1's known in advance from the written gui de­

lines. Usually, the offer involves a sentence recommendation. Two recom­

mendations are offered for most crimes specified in the guidelines, a low 

and a hi gh recommendati'on. Generally, if the defendant pleads gui lty as 

charged, the low recommendation will be made; but if he proceeds to tri"al, 

the higher sentence is recommended. 

A senior deputy with full dtspositional authority attends the omnibus 

hearing, scheduled withtn the two weeks. If there are no issues which 

need to be resolved at trial, the defendant usually pleads guilty at the 

omnibus hearing, where the offer is finalized. Such pleas are made even 

before a trial date is selected, a prosecutor is assigned the case, or 

subpoenas are issued. Considerable time in pretrial preparation is saved. 

The early plea project seems to have been a success. During 1980, 

the first year of the project, the median time for entry of guilty pleas 

decreased from 47 days to 27 days. Since approximately 80 percent of the 

cases are settled by guilty pleas, such a reduction amounts to a considerable 

. ff" 62 savings in resources and an increase ln e lClency. 

6. fortland~ Oregon. 

a. Crime Commission visit. In July 1982, two Crime Commission 

staff members visHed portland, partly to assess Multnomah County's policies 

and procedures with respect to plea bargaining. Commission staff members 

in terv i'ewed the fo 11 owi ng persons: 

* Judge Robert E. Jones, Multnomah County Courthouse; 

62King County Pros. Att'y Annual Rep., at 5-6 (1980). 
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* Judge John Beatty, Multnomah County Courthouse; 

* Michael Schrunk, District Attorney; 

* Jim Rhodes, Attorney in Charge, Attorney General's Office; 

* Mark Sussman, Public Defender's Office; 

* Chief Ron Still, Portland Police Department; 

* Charles F. Makinney, Director of Fiscal Services; 

* Jim Murchison, Court Administrator; 

* Chuck Bernard, Assistant Court Administrator; 

* Chuck Wall, Administrator, Central Intake Services (ROR); and 

* Steyen Houze, Attorney. 

The Conmission was given excellent cooperation by all thoseinteryiewed, 

who were willing to share their experience and pl~ovide any information 

avatlable to them. 

b. Pretrial settlement conference. Portland's primary reform in 

plea bargaining practices is the mandatory pretrial conference. Established 

in 1971 j the conference has been an important step in portland's efforts to 

streamline the judicial process. It requil~es that any negotiated settlements 

be made early, be in writing on a standard form, be signed by all parties, 

and be filed with the court. The offer is tendered in writing at the pre­

trial conference and left open for a set, specified time period. After the 

expiration of that period, charge reduction is disallowed. 

The pretrial conference is established by court rules. Relevant 

sections of the rules read as follows: 

RULE 3.70 PRETRIAL CONFERENCE 

(1) The defendant and his attorney and the Deputy 
District Attorney will be present at pr-etrial 
conference. 
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(5) At or before pretrial conference, the State 
will disclose to defendant any lesser plea which it 
will accept in lieu of trial upon a more serious 
charge or multiple charges, and indicate how long 
the proposal will remain open. No plea reductions 
will be allowed by any court after assignment to a 
trial department unless there is a change of 
circumstances. 

(6) The Chief Criminal Judge will not participate 
in plea discussion, except in cases where the State 
and defense jointly present to the Judge a plea 
agreement or in case of any problem upon which they 
desire to seek his advice. 

RULE 3.80 PLEAS 

(1) All pleas of guilty prior to commencement of 
trial shall be taken in the. Chief Criminal Court 
unless specifical'iy assigned by the Chief Criminal 
Judge to another judge. 

(2) When a plea of guilty is presented in the Chief 
Criminal Court, t.he Deputy District Attorney shall 
present to the Court a fully prepared copy of the 
indictment or information, the plea petition, and 
the pleading order concerning sentencing. 

(3) The court shall ascertain and make a finding 
as to the capacity and purpose of the defendant and 
make a fi~ding as to such upon the record. 

RULE 3.95 SENTENCES 

(2) No plea shall be contingent upon assignment to 
a particular judge for sentencing, but the Chief 
Criminal Judge may assign cases for sentencing to 
a particular judge in the interest of good adminis­
tration. 

The form which is completed at the pretrial conference and submitted to 

the court lfsts the specifics of the plea bargain. It includes the charges 

to which the defendant will plead guilty; the charges which will be dismissed; 

the detatls of the sentence recorf1l1endation, if any, includtng restitution 
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requested; an indication that the defendant accepts, rejects, or is 

considering the offer; and the length of t,'me the offer rema'~hs open. It 

is signed and dated by the defense counsel and deputy district attorney. 

Laying out all the details of the negotiation in a public document opens 

up the process to scrutiny, both by' the judge and by the public. It helps 

remove the cloud of secrecy which seems to taint the process. 

There seem to be no other constraints on plea bargaining beyond those 

lmposed by the court. The reforms tn this area are the result of judicial 

initiative. The prosecutor's office has imposed no specific limits through 

guidelines beyond normal administrative control. Certain injunctions may 

become pollcy from time to time, such as the current prohibition on plea 

bargains in home Durglary cases. The police and victims are regularly 

notified of bargains and the police, at least, have the opportunity for 

input before the deal is concluded. Although the prosecutor has the final 

decision, a t'ecommendation from the police department is given strong 

consideration. 

As noted in the court rules, gui.lty pleas are all heard by the chief 

criminal judge, who deals with all pretrial matters in the master calendar 

system. The trial judge cannot take a change of plea; the defense must go 

back to the chief criminal judge. This procedure precludes judge shopping 

and thus discourages unnecessary delay, putting more emphasis on concluding 

the bargain at the pretrial hearing. Sentencing of those who plead guilty 

are likewise normally all handled by the chief criminal judge. 

The judge is not normally otherwise involved in the plea negotiation. 

As noted tn the rules, however, he may be called 'in at the pretrial conference 

if requested By both sides. III 1971, when the reforms to speed up the system 
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were introduced, it became necessary to use judicial plea bargaining in order 

to cl ear the backlog of cases. Judge Robert E. Jones convened many conferences 

to facilitate bargaining of outdated cases, producing twice as many settled 

cases in the same amount of time. Since that time, however, judges become 

involved only as necessary to help clear an exceptionally crowded docket. 

7. California and Nevada. 

a. Interviews. In August, 1982, the Hawaii Crime Commission sent 

two persons to California and Nevada for the purpose of ascertaining the 

plea bargaining practice of those two states. Informati'on was obtained by 

interviewing a number of professionals in the criminal justice system in 

Los Angeles, Sacramento, and San Francisco in California and Carson City in 

Nevada. 

In California, the following individuals \'/ere i'nterviewed: 

Los Angeles 

* Richard J. Chrystiej Special Assistant Deputy District Attorney; 

* Judge Michael Burke, Municipal Court Judge; 

* John Iverson, Criminal Courts Coordinator (Superior Court); 

* Judge Julius A. Leetham, Superior Court Judge; 

* Robert P. Heflin, Head Deputy District Attorney, Career Criminal 
Unit; 

* Jack J. Gold, private attorney; 

* James C. Hardin, Deputy Chief of police; 

* Robeylt E. Savitt, Deputy District Attorney; 

* Curt Livesay, Chief Deputy District Attorney; 

* Stephen P. Marnell, Criminal Courts Coordinator (Municipal 
Court); and 

* Steve Trott, U.S. Attorney', Sourthern District of California. 
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Sacramento 

* Judge Edward J. Garcia, Municipal Court Judge; 

* Felix J. Luna, Captain of Police Department; 

* Edward L. Martin, Deputy Chief of Police; 

* Michael L. Dill a rd, Deputy Pub 1 i c Defender'; and 

* Norman K. Main, Deputy District Attorney. 

San Franci'sco 

* Judge Lucy K. McCabe, Munfcipal Court Judge; 

* Ray Canepe, Police Commander; 

* Jeff Brown, Public Defender; and 

* Paul Principe, Deputy District Attorney. 

In Nevada, the following individuals were interviewed: 

Carson City 

* William A. Maddox, District Attorney; 

* J. Gregory Damn, State Public Defender; 

* Denis W. Austin, Police Lieutenant; and 

* Ernest E. Adler, Deputy Attorney General. 

In California, by and l~rge, the interviewees indicated that they 

perceived no real problem with the practice of plea bargaining and that they 

in fact saw it as a necessary and integral part of the criminal justice 

process. 

b. Written guidelines. In Los Angeles, deputy district attorneys 

have explicit, written guidelines with which to settle felony cases. These 

guidelines are designed to state clearly and publicly, the policy behind 

and the criteria far felony case settlement. Basically, the guidelines 

indicate when an accused will be required to plead to all charges or where 
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a charge can be reduced; when and what kinds of sentence recommendations can 

be made; and the circumstb~ces under which departures from the standard 

policies will be allowed. 

Specifically, the guidelines are relatively explicit, attempting to 

anti'cipate the variety of situations in which questions may arise with respect 

to the disposi'ng of a felony case. For example, they provide 1} that lIan 

accused charged with multiple murders shall be required to plead to all such 

counts charged,1I 2) that "in controlled substances cases, a sale or possession 

for sale charge sliall not be reduced to a lesser offense," and 3) that lIin 

determining whether or not to agree to a felony sentence comnitment of no 

immediate state prison or that an alternative misdemeanor/felony be declared 

a misdemeanor, an authorized prosecutor shall take into account an accused's 

prior record, the severity of the crime, the probability of continued criminal 

conduct, the accused's eligibility for probation and the integrity of the 

criminal justice system. 1I 

All in all, California's plea bargaining practice is not unlike Hawaii's 

inasmuch as 'the goals and objectives of the district attorney in California 

and the prosecutor in Hawaii are very similar. Both desire to protect the 

community while providing justice to the accused, and to ensure that guilty 

accused are convicted of those crimes which most accurately reflect the 

gravamen of their conduct, are sentenced accordingly, and are treated in the 

process with fairness and consistency. 

c. PropOSition 8. On June 8, 1982, however, the California electorate 

voted overwhelmingly for a series of propositions, placed on the ballot through 

the initiative process, which were to effect sweeping changes to the laws and 

constitution of that state. One such proposition, Proposition 8, was designed, 
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among other things, to prohibit plea bargaining in cases involving certain 

specified felonies and drunk driving offenses. 

In relevant part, Proposition 8 read as follows: 

1192.7. (a) Plea bargaining in any case in which the indict­
ment or information charges any serious felony or any offense 
of driving wh~le u~der,the influence of alcohol, drugs, narcotics, 
?r any other 1ntoxlcat1ng substance, or any combination thereof 
1S prohibited, unless there is insufficient evidence to prove ' 
the ~eople's case, or testimony of a material witness cannot be 
obta1ned, or a reduction or dismissal would not result in a 
substantial change in sentence. 
(b) ,A~ used in ~hi~ section~ 'ple~ bargaining' means any 

barga1n1ng, negot1at1on, or d1Scusslon between a criminal 
~efendant, or his 01" her counsel, and a prosecuting attorney or 
Judge, where~y the defendant agrees to plead guilty or nolo 
contendere, 1n exch~nge f?r any promises, commitments, concessions, 
assurances, or cons)derat1on by the prosecuting attorney or judge 
relating to any charge against the defendant or to the sentencing 
of the defendant. 

(c) As used in this section 'serious felony' means any of the 
following: 

'(I) Murder or voluntary manslaughter; (2) mayhem' (3) rape' 
(4) ,sodomy by force, violence, duress, menace, or thre~t of great 
bod11y harm; (5) oral copulati?n by force, violence, duress, 
menace, or threat of great bod1ly harm; (6) lewd acts on a child 
~nde~ the age,of 14 years, (7) any felony punishable by death or 
~mpr1~onment In the state prison for life; (8) any other felony 
1n Wh1Ch the defendant inflicts great bodily injury on any 
person, other than an accomplice, or any felony in which the 
~efendant uses,a firearm; (9) attempted murder; (10) assault with 
1ntent to comm1t rape or robbery; (11) assault with a deadly weapon 
or instru~ent on a peace officer; (12) assault by a life prisoner 
on a non-1nmate; (13) assault with a deadly weapon by an inmate' 
(~4) ~rson; (15~ exploding a destructive device or any explosiv~ 
w1th l~tent to lnjure; (16) exploding a destructive device or any 
exp~oslVe causing gr~at b~dily injury; (17) exploding a destructive 
dev1ce o~ any exp10slVe wlth the intent to murder; (18) burglary 
of a resldence; (19) robbery; (20) kidnapping; (21) taking of a 
hostage by a~ inmate of a state ~ri S?Il; (22) attempt to commit 
a felony punlshable by death or lmpr1sonment in the state prison 
for life; (23) any felony in which the defendant personally 
use~ ~ dan~erous or d~a~ly weap?n; (24) selling, furnishing, 
adm1n1sterln~ or provldlng heroln, cocaine, or phencyclidine 
(PCP) to ~ ~l~or; (25) any attempt to commit a crime listed in 
this subdtvlslon other than an assault.' 
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Pursuant to the passage of Proposition 8, the Los Angeles County 

District Attorney issued the following directive to his deputies to ensure 

compliance with the mandates of Proposition 8: 

Because of the restrictions on plea bargaining set forth in 
1192.7 of the Penal Code, a felony case settlement may be 
negotiated only in the following circumstances: 
1. A case settl ement may be conc1 uded in an unrestri cted 

case, subject to the felony and misdemeanor case 
settlement policies set forth ~n,the Legal Po1ici~s 
Manual at any time after the f1l1ng of the compla1nt. 
a. An unrestricted case is anyone of the following: 

1) Any felony charge-except a 'serious felony' 
enumerated in Penal Code Section 1192.7lc) 
or a felony charge involving driving while under 
the influence of an intoxicant. 

2) Any misdemeanor charge except those involving 
driving while under the influence of an 
intoxicant. 

b. While the language of Section 1192.7(a) applies only 
to enumerated cases charged by an indictment or 
information, it is the policy of this office to 
apply a plea bargaining ban to all such cases 
following the filing of a complaint, subject to the 
exceptions expressed in Section 1192.7(a). 

2. A case settlement may not be discussed, negotiated or 
concluded in a restric~ case unless it will result 
(1) in no substantial chang~ in the defendant's sentence, 
or (2) there is insufficient evidence to prove the , 
People's case against the defendant, or {3} th~ testlmony 
of a material witness cannot otherwise be obta1ned. 
a. A restricted case is (1) any serious felony, as 

defined in Section 1192.7 of the Penal Code, or 
(2) any felony or misdemeanor offense of driving 
while under the influence of an intoxicant. 
I} We define the word 'se~tencel as ~sed in the, 

exception 'no substant1al change 1n sentence 
to the middle term on each count plus 
provable enhancements unless there ar~ suff~c~ent 
factors in aggravation (as expressed 1n Judlcla1 
Council Rule 421 set forth in the felony case 
settlement policy) to warrant imposition of the 
upper term. A prosecutor may agree to strike 
or stay imposition of sentence on any charge for 
which a sentence cannot be imposed (Penal Code 
Section 654) if sentence is imposed on another 
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charge. However, the charge which is struck or 
stayed must not be one whose maximum possible 
sentence is longer than the maximum possible 
sentence on the conflicting charge. 
Penal Code Section 1170 states the court shall 
order imposition of the middle term unless there 
are circumstances in aggravation or mitigation. 

2) A case settlement may be discussed, negotiated, 
or concluded in a restricted case if there exists 
a serious factual weakness which creates a 
substantial likelihood that a conviction will 
otherwise not be obtained. Any case settlement 
based on serious factual weakness must be 
memorial ized in a case disposition report and 
approved by the appropriate Calendar Deputy. 
This report must contain the deputy's rationale 
for the case settlement, based on the perceived 
serious factual weakness. The repo~t shall be 
placed in the case file with a copy forwarded 
to the appropriate Head Deputy. 

3) A case settlement may be discussed, negotiated 
and concluded in a restricted case when such 
settlement is in the interest of justice and if 
the defendant is a material witness who can 
provide persuasive evidence against an equally 
or more culpable defendant in that case or any 
other case when the evidence is so deficient, 
against the other defendant, as to present a 
substantial likelihood that a conviction cannot 
otherwise be obtained. Any testimony obtained 
in this manner must be of significant assistance 
to law enforcement and further the interests of 
justice. 

3. As defined in the statute, a 'plea bargaining' means any 
bargaining, negotiation, or discussion between a criminal 
defendant, or his/her counsel and a prosecuting attorney 
or judge to obtain concessions, assurances or commitments. 

Using these criteria, if any plea bargain and/or case 
settlement is prohibited under the previously described 
restrictions, subject to the three enumerated exceptions, 
no discussions between court, defense counselor deputy 
district attorney are permitted, with relationship to 
disposition of charges, unless such discussion is to infonn 
the court that the defendant stands ready to plead to all 
charges alleged against him. 

A close analysis of Proposition 8 and the administrative directive it 

spawned in response thereto, indicates that the initiative measure really 
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did not change the status of plea bargaining in Los Angeles County. While 

the proposition is couched in terms of a prohibition of plea bargaining, 

the exceptions to the prohibition in effect render it ineffectual. That 

is, the proposition merely reflects standard plea bargaining practice, 

prohibiting only those kinds of plea bargains which procure no bargain for 

the state--the kind of plea bargaining already prohibited by the felony 

case settlement guidelines. It does, however, prohibit plea bargaining with 

a defendant in order to convict an equally or more culpable defendant because 

this kind of plea bargaining is not specifically exempted from the general 

prohibition. This prohibition notwi,thstanding, as noted in the district 

attorney's directive contained in paragraph 2.a.3), deputy district attorneys 

are still permitted to plea bargain under such circumstances. 

Proposition 8 notwithstanding, the plea bargaining practice in 

California very closely resembles that of Hawaii's. The primal"y difference 

is that California has recognized its existence, codified it in state law, 

and attempted to prevent its abuse by specifying the limited number of 

circumstances under which it can be conducted. 

d. Nevada. In Nevada, the interviewees indicated that the 

administration of the criminal justice system is very decentralized because 

home-rule prevails and each of the state's 17 counties is quite autonomous. 

The state government appears to have much less jurisdiction and authority 

than our own, notwithstanding the fact that Hawaii's counties are, to a 

large extent, isolated by miles of water. Each county's district attorney 

sets his own plea bargaining policy and practice as there are no state laws, 

rules, regulations, or guidelines covering the matter. 
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In general, the practice in the major counties, Washoe and Clark, 

wherein Reno and Las Vegas, respectively, are located, appears to be 

similar to that of Hawaii's and California's. This is probably true because 

the distri"ct attorneys are elected officials and therefore accountable and 

responsive to the people in their respective counties. Given the ultimate 

accountability of having to be elected or re-elected to be or remain the 

district attorney, there really is not much they would want to do in terms 

of the kind of plea bargaining they practice, except that which common sense 

and their feel for what is just and right dictate. 

With respect to plea bargaining in the other 15 counties, not much 

can be said because they are primarily rural in nature with such limited 

populat1'on and so little crime, they are really not comparable at all either 

to Hawaii" or California. 

C. Survey of Attorneys General. 

To initiate the study on plea bargaining, the Ha~/aii Crime Commission 

mailed form letters to the attorney generals of the 49 states. It requested 

information on each state's policy wi.th regard to plea bargaining; whether 

that state had considered eliminating ~r had eliminated plea bargaining 

practices; and the impact of any such changes. The Commission received 

replies from 32 states. 

1. No modifications of plea bargaining. 

Of the 32 states which replied, 29 indicated they had made; no 

modifications in their plea bar'gaining practices. Twenty-b/o of these 

states indicated that there had been no consideration of eliminating plea 

bargaining Cincluding Delaware, Florida, Georgia, Idaho, Iowa, Kansas, 

·'}26~, 
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Kentucky, Louisiana, Maryland, Massachusetts, Mississippi, Missouri, 

Montana, New Hampshire, New Jersey, Ohio, Rhode Island, South Carolina, 

West Virginia, Wisconsin, and most jurisdic~ions of Washington and Colorado). 

These states believe that plea bargaining is a viable and necessary 

prosecutorial tool and that to limit or eliminate the practice would place 

a burden on the courts. They feel that without plea bargaining there would 

be more trials which would hamper the expeditious movement and disposition 

of cases on the criminal dockets. 

Officials 1'n four states--Minnesota, Nebraska, Pennsylvania, and 

Wyoming--have talked about the possibility of limiting or eliminating plea 

bargaining, but thus far have done nothing on the matter. Plea bargaining 

remains an active way of dispOSing cases. 

Three states have considered legislation to set limitations on plea 

bargaining. These include Illinois, Nevada, and South Dakota. Nevada's 

bill would limit plea bargaining in cases of murder, kidnapping in the 

first degree, sexual assault, or robbery where a firearm was used. South 

Dakota's bill would eliminate plea bargaining in OWl cases Cdriving while 

intox1'cated). It is also not known whether this legislation has been 

successful. 

Colorado has 22 judicial districts, 12 of which replied to the 

Conmission. Of the 12 replies, 8 judicial districts have no consideration 

of eliminating or limiting plea bargaining practices. The other four 

districts have some kind of policy governing plea bargaining. 

2. Modifications of plea bargai"ning. 

Two states have modified plea bargaining practices on a statewide 

basis. Alaska banned plea bargaining in 1975. The Alaska experience is 
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described above, in section A. Oregon has prohibited plea bargaining in 

cases of driving under the influence of intoxicants. In all other cases 

plea bargaining is allowed. In other states, policies have been modified 

only in certain jurisdictions, usually on a county basis. 

Iowa has two counties which have adopted administrative programs 

which substantially eliminate plea bargaining, Polk County and Black Hawk 

County. In these counties, there is no negotiation for guilty pleas 

except where the evidence and witness testimony on a serious charge (homicide, 

rape, armed robbery) are disintegrating. Only then will officials consider 

plea negotiation in the interest of public safety. 

Since establishing this policy, the number of criminal trials has 

increased, the incarceration rate has substantially increased, and the 

prisons are becoming overcrowded. 

Colorado has four judicial districts with modified p'lea bargaining 

practices. The Second Judicial District is engaged in an ambitious effort 

to reduce plea bargaining by 1) eliminating charge bargaining after 

arraignment and trial setting, except upon the Chief Deputy District 

Attorney's approval in exception,al circumstances; 2) eliminating sentence 

bargaining; 3) eliminating dismissals, except where the facts of an 

independent case or cases are provided to the court prior to sentencing 

on the plea to a principal charge; and 4) opposing continuances, except 

where a trial judge is unavailable or except where required to prevent 

statutory dismissals. The Seventh Judicial District of Colorado has 

modified plea bargaining by permitting a plea of guilty w'ith a deferred 

judgment only to first offenders involved in nonviolent crimes and by 

eliminating plea agreements for violent crimes, sale of narcotics, and 
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repeat offenders. 

It has been four years since the Eleventh Judicial District has 

instituted a stand against plea bargaining. The jurisdiction has sufficient 

judicial and prosecution resources to permit a reasonably strong line 

against plea bargaining. It is office policy to refuse deferred prosecu-

tion--six-month or one-year continuances of the prosecution of a case. 

However, on occasion the office does permit deferred judgment and sentence. 

This device allows the defendant's guilty plea to the charges, with the 

judge, upon agreement of the District Attorney, withholding the entry of 

a judgment of conviction for a period of up to two years. During this 

time the defendant is on probation or sentenced as a condition to up to 

90 days in jail. Upon the defendant's satisfactory completion of probation, 

he is allowed to withdraw his guilty plea, and the charges are dismissed 

(similar to Hawaii's deferred acceptance of guilty plea). 

The Eighteenth Judicial District has restricted plea bargaining in 

class one, two, and three felonies. These felonies include such crimes 

as murder, sexual assault, burglary of a home, and aggravated robbery. 

Plea bargaining is widely used on lower class felonies, misdemeanor and 

traffic offenses. In cases of first offenders charged with lesser non­

violent crimes, deferred judgment and sentencing is used extensively. 

Several county prosecutors within the state of Washington have 

adopted guidelines to regulate plea bargaining practices. One of these 

;s King County, which has set high prosecution priorities on violent crimes 

against persons such as murder, rape, and armed robbery. Also on the 

priority list are residential burglary, major dealing in drugs, and large 

thefts. These crimes are restricted from plea bargaining practices. 
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However, exceptions to the rule may be necessary and in the public 

interest. Such situations may include the following: 

(1) Evidentiary problems which make conviction on the 
original charges doubtful; 

(2) The defendant's willingness to cooperate in the inves­
tigation or prosecution of others; 

(3) A request by the victim; 
(4) The discovery of facts which mitigate the seriousness 

of the defendant's conduct; 

(5) Where inadequate judicial or prosecutorial resources 
require the avoidance of the time and expense of a trial.63 

When prosecution is concluded with a plea agreement, the defendant 

is required to plead guilty to the charge that bears a reasonable relation 

to the nature of the defendant's conduct, that makes it possible to impose 

an appropriate sentence, and that does not affect the investigation or 

prosecution of others. All plea agreements are written, kept in the case 

file, and approved at appropriate levels. This is to ensure responsible 

and consistent decision making and provide for accountability. 

3. Summary of responses. 

Alabama 
Alaska 

Arizona 
Arkansas 
California 

Colorado 

Instituted a statewide no plea bargaining 
policy since 1975. 

Plea bargaining policies are handled differently 
by various district attorneys of each of the 
59 counties. 

Has 22 judicial districts of which we received 
12 replies. Of these 12, eight have no 
consideration of eliminating or limiting plea 
bargaining practices. The other four have some 
kind of policy governing plea bargaining. -----

63Washtngton Association ,of Prosecuting Attorneys, "Charging and 
Disposition policies," at 21 (December 5,1980). 

--130 .. 

Connecticut 
Delaware 
Florida 

Georgia 

Idaho 
III inoi s 

Indiana 
Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 
Maryland 

Massachusetts 

Michigan 
Minnesota 

Mississippi 
Missouri 

No ban on plea bargaining. 
Legislature has considered a proposal t~ 
eliminate plea bargaining a number of tlmes, 
but it has not been adopted. 
Utilizes plea bargaining and.no.e~fort.to . 
eliminate it. However, one Judlclal clrcult, 
as a matter of policy, does not accept plea 
bargaining. 
No policy regarding the ban of plea bargaining. 
No formal plans to eliminate plea bargaining. 
Several bills have been proposed to set 
limitations on plea bargaining, but none has 
passed. 

Has not eliminated the use of plea bargaining 
nor has there been any substantial consideration 
to do so on a statewide level. However, two 
counties have adopted administrative programs 
which substantially eliminate the use of plea 
bargaining. 
Has not seriously considered eliminating plea 
bargain. However, several counties have major 
felony bure'aus wherein plea bargaining is 
eliminated for past convicted felons. 
Doesn't appear that plea bargaining will be 
eliminated. 
Never been a movement to eliminate use of plea 
bargaining. 

Adopted a policy of formalizing plea bargain 
by court rule. 
Has discussed abandoning the practice of plea 
bargaining, but it does not seem feasible at 
this time. 

Elimination of plea bargaining has been studied, 
but no forma 1 procedu're has been adopted. 
No county has put a ban on plea bargaining. 
Presently unaware of any efforts to ban plea 
bargaining. 
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Montana 

Nebraska 

Nevada 

New Hampshire 

New Jersey 

New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 

Oklahoma 
Oregon 

Pennsylvania 
Rhode Island 

South Carolina 

South Dakota 

Tennessee 
Texas 
Utah 

No efforts have been made at state or local 
level to abolish use of plea bargaining. 
Minor discussion on eliminating plea bargaining 
has occurred as part of legislative process, 
but no action has been taken. 
Recently introduced to legislature a bill that 
considers a limitation on plea bargaining. 
Whether it passed is unknown. 
Elimination of plea bargaining has not been 
raised and see no reason to raise it at this 
time. 
Twenty-one county prosecutors enter into plea 
negotiations on a regular basis; however, some 
county prosecutors do not, as a matter of 
policy, engage in sentence bargaining. 

Have not considered eliminating plea bargaining. 
However, one county's prosecuting attorney's 
office stated that it does not plea bargain 
sentencing. Plea negotiations regard multiple 
charges or reduction to lesser included 
offenses. This practice is not governed by any 
formal court rule. 

Prohibits use of plea bargaining in one kind of 
case--driving under the influence of intoxicants. 
No county has a ban on plea bargaining. 
No present plan to eliminate plea bargaining as 
part of judicial process. 
Plea bargaining is a viable entity in cases that 
have lesser included offenses. 
Have not considered eliminating plea bargaining. 
A bill was introduced recently which would 
eliminate plea bargaining in driving while 
intoxicated (OWL) cases. Whether it passed is 
unknown. 
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Vermont 
Virginia 
Washington 

West Virginia 

Wisconsin 

Wyoming 

Several county prosecutors have adopted guide­
lines to regulate plea bargaining practices. 
However, we are only aware of King County's 
regulation on plea bargaining. 
Has not considered any legislation or rules 
eliminating the use of plea bargaining. 
Nowhere in the state is plea bargaining improper 
or illegal. 
Have not considered any restriction on, or the 
elimination of, plea bargaining. 
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IV. CONCLUSIONS 

A. Traditional Plea Bargaining. 

Plea bargaining is used extensively in almost all jurisdictions through­

out the United States. The practice evolved as a means to adjudicate an 

increasing number of criminal cases in the face of limited judicial resources. 

During the years of its widespread growth, plea bargaining flourished in 

an environment with little legal or administrative control. As a result, 

gross abuses became possible, and plea bargaining acquired a poor public 

reputation. Thus, it seems appropriate to examine both the mechanics and 

the underlying premises of plea bargaining to determine whether or not the 

practice serves a legitimate function consistent with the ideals of American 

jurisprudence. On the basis of this determination, plea bargaining could 

then be maintained, abolished, or reformed. 

Although plea bargaining practices differ from one jurisdiction to the 

next, there are always two basic elements present: 1) the defendant waives 

his right to a trial and pleads guilty, and 2) he receives in exchange some 

concession from the prosecution. The concessions he may be offered vary 

considerably depending upon the particulars of the case, the structure of 

the local criminal justice system, and the personalities of those involved. 

However, the essential nature of the bargain as a "deal" is always present. 

It is this characteristic which, above all, has tainted the practice 

in the minds of the public. This connotation of plea bargaining seems to 

violate the sanctity of the law and subverts, in particular, the doctrine 

of uniformity under the law. Unrestricted traditional plea bargaining seems 

to make a mockery of the American concept of justice. It creates the 
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potential for abuse of power and results in corruption. 

On the other hand, for those in the criminal justice system, plea 

bargaining serves legitimate ends, chief among which is the alleviation of 

caseload pressure. Due to the stringency of prosecutorial screening and 

pretrial court proceedings, most cases possess no basis for real contention 

as to the guilt or due process rights of the defendant. Plea bargaining 

enhances the flexibility and efficiency of the criminal justice system in 

case disposition such that the benefits seem to far outweigh the disadvantages. 

The motivations vary for each participant in the plea bargaining 

process. The prosecutor is the key figure basically because it is his 

discretion that is implemented in the charging process. The prosecutor is 

usually willing to negotiate for several reasons, including caseload pressure, 

case strength, and the probable outcome of trial. The defense counsel works 

under pressures similar to those of the prosecutor, in addition to financial 

and bureaucratic considerations. His duty to secure the lightest possible 

sentence for his client is usually influenced by the commonly acknowledged 

sentencing differential between conviction at trial and a guilty plea·. As 

for the defendant, he is motivated by factors like the severity of sentencing 

laws or the intractibility of his situation. Judges may also be involved in 

the plea bargaining process~ This involvement may vary from ensuring the 

defendant's rights and receiving the plea to outright involvement in the 

actual negotiations. Suffice it to say that significant arguments pro and 

con exist on the question of judicial participation. 

B. Plea Bargaining Reforms. 

Many jurisdictions across the country have reformed their plea bargaining 
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practices. These reforms have ranged anywhere from outright abolition to 

a ban on bargains in drunk driving cases. All the changes have sought to 

instill more public confidence in the system and, to some extent, to 

regularize plea bargaining practices. The reforms have sought to preserve 

the advantages inherent in traditional plea negotiation--efficiency and 

flexibility--while minimizing abuse and the potential for abuse. In many 

areas of the country, traditional wholesale plea bargaining no longer exists. 

Scholars have stated and practitioners have admitted that plea 

bargaining can be regulated but never eliminated completely. Charging is 

an inalienable part of prosecutorial discretion, and each case is sufficiently 

unique to require the exercise of judgment at some point in the process. 

Also, caseloads always seem to exceed existing resources. Given these factors, 

many argue that if plea bargaining is repressed in one area it will only 

emerge elsewhere in the process. They feel it is better to officially 

recognize the practice and allow it to continue with certain regulations than 

to try to eliminate it completely as that would only serve to make it covert. 

Reforms have varied from one jurisdiction to the next, yet they have 

several traits in common. First, every reform effort started with the 

presumption that plea bargaining was responsible for a crisis in public 

confidence. It was felt that a public stance against wholesale bargaining 

was needed to restore confidence in the criminal justice system. Second, 

every reform which attempted to limit the amount of plea bargaining involved 

a trade-off. Less bargaining meant accepting fewer ca~es through tighter 

screening. Emphasis on prosecutorial screening was a common element. 

Finally, the changes in plea bargaining practices reflected certain hier­

archies of priorities in prosecution. Bargaining was selectively eliminated 
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for certain classes of crimes (e.g., violent crimes or all class A felonies), 

certain classes of defendants such as career criminals, multiple offenders, 

or both. 

Other specific reforms existed in various combinations, while their 

success depended upon the specific characteristics of the local legal system 

and its practitioners. For example, some jurisdictions prohibited sentence 

bargaining, while others banned charge reduction. Some allowed all types 

of bargaining but insisted that the final charge bear a reasonable relation­

ship to the criminal conduct involved; still others required only that the 

seriousness of the conduct be represented in the charge. Certain jurisdic­

tions focused on the time factor, disallowing plea bargaining after a certain 

point in the judicial process. Other programs called for police, victim, 

and/or judge participation in the actual plea bargain conference; others 

simply enjoined that the concerned parties be notified on a timely basis. 

Many jurisdictions implemented plea bargaining reforms through written guide­

lines. 

C. Plea Bargaining in Hawaii. 

Wholesale plea bargaining for the sake of expediency alone no longer 

exists in Hawaii. The effect of this reform has been to eliminate many of 

the disadvantages of plea bargaining decried nationwide both in the 

professional literature and by the general public. At the same time, many 

of the advantages have been retained. Strict screening has placed the 

prosecutor in a position of strength, and the limit on bargaining has not 

flooded the prosecutor's office and courts with an unmanageable number of 

cases. The number of guilty pleas has remained consistently high while the 
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percentage of trials has remained fairly '~ow. 

A review of the individual cases as well as the data collected would 

seem to support the theory that plea bargaining functions as a useful and 

efficient tool that contributes toward a streamlining of the criminal justice 

system as a whole. Despite the frequency of its use, there is no evidence 

for its abuse. The highest charges are reduced in about one out of every 

six cases which is appropriate in light of the ideal of rehabilitative 

justice. The highest charge is maintained approximately 85 percent of the 

time. 

Several deficiencies still remain to be remedied, however. First and 

foremost, the process lacks visibility. Unlike some jurisdictions which 

have issued written plea bargaining gUidelines as public documents, Hawaii's 

practices remain shrouded in the cloak of secrecy. Negotiations conducted 

in private tend to arouse suspicion resulting in a diminution of public 

confidence in the system. Second, plea bargaining practices lack uniformity, 

and thus written detailed standard operating procedures should be provide!. 

Third, plea negotiations are not concluded as early as possible in the 

process. Currently, little time is saved by plea bargaining, and agreements 

reached late in the judicial process disrupt court calenddring. Fourth, 

there is no set, formal procedure for regular communication between police, 

prosecutor, and victim in felony cases. Finally, agreements are not set 

down in writing and signed by all concerned parties; a fact which has led to 

many a misunderstanding and mix-up. 

These deficiencies are all addressed in the following section by way 

of a set of practical, workable recommendations. All of the suggestions 

contained therein have been tried elsewhere and have been proven to be effective. 
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V. RECOMMENDATIONS 

The safeguards recorrnnended by the Crime Corrnnission are designed to 

standardize~ rationalize, and tncrease the visibility of plea bargaining 

practices. rt is our hope that such safeguards would serve to instill 

public conftdence tn the actual use and function of plea negotiation within 

the cri.minal justice system. The four recommendations are: A. Establish 

t~ri.tten GuideHnes; B. Mandate Pretrial Settlement Conferences; C. Maintain 

Conrnuntcation wtth the Police and the Victim; and D. Re.quire \~ritten 

Agreements. 

A. Written Guidelines. 

Establishing written guidelines to govern all aspects of plea bargaining 

will improve the public's confidence in the criminal justice system to 

dellver "justll results. First, written guidelines will ensure that all plea 

bargaining decisions will be made in light of public scrutiny. This will 

provide accountability for the pracUce since the public will become aware 

of the philosophy and policy of each prosecutor with respect to plea 

bargatning. Second, guideli'nes will ensure consistency so that all persons 

i'nvolved are handled in an open, evenhanded manner in each county and thus 

prevent arbitrary or capricious actions. This in turn will lend stability 

and predictaoility to the system. Fi'nally, this progress will help minimize 

subjecttve factors and define the overall goals of the office. 

For all of the above-mentioned reasons, the Hawaii Crime Commiss'ion 

recOlll1lends that the prosecuting attorney of each county formalize his plea 

bargaining practice by adopting written guidelines covering all its aspects. 
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These guidelines should reflect the general policies and priorities of each 

prosecutor yet be specific enough to be used as standard operating procedures 

by deputies in his office. If possible, the guidelines should be standard­

ized across the state. Appendix B contains examples of several counties on 

the mainland which have adopted guidelines to govern plea bargaining practices 

in their respective jurisdictions. 

The Crime Conmission recommends that certain spectfic provisions be 

included tn the written guidelines of each county. Some of these policies 

are presently in effect but placing them tn a public document would create 

greater confidence in the system. The Commission recommends guidelines 

which speci'fy: 

1) Initial charges be accurate. The charge and degree should 

accurately reflect what the evidence will fairly support. Overcharging 

as a mere ploy to encourage plea bargaining should be prohibited. 

2) The guilty plea be to charges which accurately describe the. 

criminal conduct. In order to preserve the integrity of the criminal process, 

the final charge must bear a reasonable resemblance to the conduct involved. 

Such a policy is easily implemented when the initial charges are realistic 

3} Charge reduction be prohibited for high impact crimes. Class A 

felonies and fe,lonies which involve assault or the use of a fireann should 

neither be reduced nor dropped except under exceptional circumstances. 

41 Charge reduction be prohibited for career criminal s. Charges 

agatnst career criminals should not be reduced or dropped except under 

exceptional circumstances. 

5) Victim's interests be considered. Plea bargaining may be considered 

in thos'e cases where it would be especially harmful for a victim to De 
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subjected to participation in a trial. 

6) The number of counts may be reduced so long as the remaining counts 

accurately describe the criminal conduct in guestion. As long as, the defen­

dant pleads guilty to the highest count accompanied by a sufficient number 

of counts which reflect his conduct as a multiple offender, no useful purpose 

is served by pursuing prosecution on the remaining counts. 

7) That there is opportunity for the police and victim to be informed. 

Standard operating procedures should provide a means by which the police and 

victim can be informed of any decision not to prosecute, to dismiss the 

charge, or to plea bargain, before the completion of fi'nal negotiations. 

8) The prosecutor clearly states that there are no threats or extra 

penalties' because a defendant goes to trial. This principle is included 

because it is essential to preserve the constitutional right to trial. 

9) There is a standard procedure for exceptions to the guidelines. 

Allowances must be made for exceptions, but it should be clear that exceptions 

occur infrequently, and must be fully justified in writing as well as subject 

to the prosecutor's review. Only in this way will the force of procedural 

standards retain their power. 

B. pretrial Settlement Conference. 

Each prosecutor should mandate that a pretrial settlement conference be 

condu~ ~l within three weeks of arraignment if a case is to be plea bargained 

at all. Such a procedure woul d promote judici a 1 efficiency and an accelerated 

case disposition. Cases which should be resolved with all due speed would 

be, allowing more time to be spent on cases which do and should go to trial. 

Thts would prevent the unnecessary pretrial preparation for cases which are 
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plea bargained. Of course, if an agreement could not be reached within the 

allotted period of time, the only option open to the defendant other than 

tr1al would be to plead as charged. 

Addit'lona 11y, it is reco!lll1ended that the pretri'a 1 conference be made 

a regular llart of criminal court proceedings and incorporate;d into 'the court 

rules. The system utilized in Multnomah County, Oregon is recommended 

because it is a successful and appropriate model (see pages 116-119). 

C. Communication w'ith the Police and the Victim. 

Each prosecutor s'hould require that any plea bargain tnvolving a felony 

be communicated to the pol i'ce and the vi ctim Cor family of the vi ctim} on 

a timely basi's, i.e., before it becomes public knowledge. This should be 

done botli as a courtesy and to i'ndi'cate to the victim and the police that 

they are not merely "evidence" or "evidence fatherers" in the prosecution's 

eyes, but rather are important parts of the system which concentrates on 

bringtng wrongdoers to justice. Furthermore, in serious cases, the offer 

should be discussed with both the victim and the police. eWe have 

introduced legislation, approved by the CO/TJT1ission, in the legislature in 

1981 and 1982; it did not pass.} 

D. W,ritten Agreements. 

Each prosecutor should require that all agreements made between the 

state and a defendant in a criminal proceeding be in writing and signed by 

the defendant, his counsel, the deputy prosecutor in charge of the case, and 

the prosecutor or his designee. By so doing, there can be no mistake either 

as to the existence of the agreement or the tenns and conditions thereof, 

should the deputy prosecutor or the defense counsel change OP as the passage 
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of time dulls memories. The agreement should be entered in the court record 

on a standard form and be submitted at the end of the pretrial conference. 

Such a standard practice of issuing written agreements would prevent dis­

agreements, as have arisen in the past, concerning alleged verbal commitments 

on plea bargains made by a former prosecutor which the courts have ordered 

subsequent prosecutors to honor, despite changes in philosophy or policy 

and despite the lack of documentation to support the contentions. 

The CO!lll1ission believes that if these recolTlTlendations are adopted, the 

cause of justice may be furthered. The practice of plea bargaining would tie 

brought out into the open and allowed to continue under standard terms and 

conditions. 

It must be clearly underst00d that these recommendations do not imply 

any failure or abu$e on the part of any present prosecutor but rather are 

offered as a means to improve the present system. No system is perfect, 

espectally plea, bargaining. Even though some of these rec'-';'f1JTIendations may 

be standard practice at the current ttme in various counties, prosecutors 

change and often their policies change with them. 
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RESEARCHER CASE 00. B. Date of birth: UnknO'"," 

9. Citizenship: 
1. Defendant I s name: 

U.S. Illegal allen 
2. Crllnlnal nll11ber: 

Legal Illen Unknown 
3. Sex: HIlle female Unknown 

~O. EIIIplo)'lllent: 
4. Race: White Hispanic 

full-time Irregular 
Japanese Black 

Part-time Unknown 
Chinese /\merlean Indian 

Unemployed 
Korean Other 

filipino Unknown 11. Type of employment: 

Hawaiian/Part Hot applicable Government Hnltary 
Hawalhn 

Hultlple Blue-collar Housewife 
Samoan Whl te-~ol1lr Student 

5. Harltal status: Executive/ Retired 
Single Widowed professional 

Harried CarmOll law Unknown 

Separated Unknown 12. Length of continuous employment: 

Divorced Up to 1 year 6 years 
I 

6. Years of education canpleted: 2 years 7 years or:::!' 
or:::!' 

1 - 4 Somt! college 3 years 8 or 1II0re years ___ ..-t 
I 

5 - 8 Trade school 4 years Unknown 

9 - 11 College degt'ee 5 years Not .ppllcable 

12 Unknown 13. Is there a record Of mental Illness: 

7. Years In local residence: Yes No 

0 5 years 14. Is there a record of drug abuse: 

1 year 6 or more years ___ Yes No 

2 year~ Life 15. Is there I record of alcohol problems; 

3 yens Unknown Yes No 

4 years 

\ 
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16. Any prior felony arrests: 26. Charges pendl ng I n other cases: 

0 2 3 4 5 6 7 8 or more Yes No Unknown 

Unknown 27. On probation/parole/pretrial release at time of Instant Offense: 

17. Any prior felony convictions: Yes No 

0 2 3 4 5 6 1 8 or mre 28. Oate cas" received by prosecutor: 

Unknown 29. Date of first appearance before Judicial officer: 

18. relony convictions within five years prior to Instant offense: 30. Pretrl~l release stltus: 

0 2 3 4 5 Ii 7 8 or IIIOre Cash bOlld and released 

Unknown Cash bond but not released 

19. Any prIor ~1sdemeanor Irrt'sts: Released on own recognizance 

0 2 3 4 5 Ii 1 8 or mre Conditional release 

Unknown Ball denied 

20. Any prior II1lsdemeanor convictions: Unknown 

0 2 3 4 5 Ii 7 B or IIIOre 31. Date of Indlctment/lnfonnatlon: 

Unknown 32. Counts or charges of Infonnatlon/lndlctment: 

I 21. Mfsdem!anor convictions within five years prior to Instant offense: 
~ 

0 2 3 4 5 Ii 7 6 or IIIOre .J:» 
U'1 
1 Unknown 

22. Any JUVenile record: 33. Total nlJnber of counts In Infonnatlon/lndlctment: 

Yes No 34. Plea at first opportunity tlJ plead: 

23. Pollee charges for Inshnt offense: Guilty 11010 contendere ___ 

Kot guilty Unknown 

35. Date of fIrst plea: 

36. Was there a change of' plea: 

24. Total nllnber of police charges In this case: Yes 110 

25. Oat, of nrest for fnstlnt offense: 

\ 
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37. Type of counsel present at guilty plea or trial: 44. Was the guilty plea a result of • plea agreement: 

Public defender Yes Unknown 

Court appo!nted attorney Ho Not applicable ___ 

Privately retained attorney 45. If yes, what type: 

Hone a. Charge reduced 

Unknown b. Charge dismissed 

Not applicable c. Sentence reconrnendatlon 

Yes, but type u:lknown • and b a and c 

38. Guilty plea or trial disposition: band c a, b, and c 

Gull ty plea Not guflty Unknol/n Not applicable _ 
by jury 

Nolo contendere ___ 46. Charges convicted on: 
Not gull ty 

Guilty by jury _ by judge 

Gullty by judge_ Deferred 
acceptance of 
guilty plea 

39. Date of guilty plea or trial disposition: 47. Total number of charges convicted of: 

40. If convicted, sentence Imposed: 48. Sentenced as habl tual offender (enhanced): 

Probation Split sentence ___ yes,'_ Ho Not appllcable_ 
I 

UJ 

Jail Other 49. Was. time of offense night time: o::t 

Prison Not applicable ___ Yes_ No Unknown ___ '1 
41. Restitution Is condition of sentence: 50. Hann to victim: 

Ves ___ tlo ___ tlot applicable ___ tlone Death 

42. length of sentence: ___ I'lOnths _ __ years Hlnor Injury Unknown 

Unknown Not applicable ___ Ilospltalfzatlon _ Not applicable _ 

43, Was there a pre-sentence Invest!gatlon: 51. Age of victim: _ years 

Yes Unknown 11ultlple _ Hot appllc~ble _ Unknown _ 

110 Hot applicable _ 
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52. 

53. 

54. 
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56. 

57. 

50. 

Race of vi ctlm: 

IIhlte 

Japanese 

Chinese 

Korean 

filipino 

HawaIIan/Part 
Hawaiian 

Samoan 
Sex of vi ctlm: 

Hale 

female 

Unknown 

Hispanic 

Black 

Jlmerlcan Indian 

Other 

Unknown 

Not applicable 

.... ltlple 

Not applicable __ _ 

Multiple 

Relationship of offender and victim: 

family 

frlendl 
Acquaintance ___ 

Stranger 

Type of burglary victim: 

Non residential 

Res Identlal 

Auto 

Was there a weapon Involved: 

Yes, 

Was there a confession: 

Yes 

Was there any phYSical evidence: 

Yes 

No 

No 

Hul tlple 

Unknown 

Not applicable __ _ 

Not applicable __ _ 

Unkno.m 

Unknown 

Unknown ___ 

No_ Unknown_ 

59. Number of witnesses: Unknown 
60. Was there any positive eyewitness Identification of the defendant: 

Yes No Unknown 
61. Amount of monetary loss: 

Up to $100 ~,001 - 10,000_ 

101 - 250 Over 10,000 

251 - 5bo Unknown 

501 - 1,000 None 
1,001 - 5,000 ___ 

62. Amount of property damage: 

Up to $100 5,OO! - 10,000 ___ 

101 - 250 Over 10,000 

251 - SOD Unknown 
501 - 1,000 None 

1,001 - 5,000_ 

63. Trill Judge: 

64. Prosecutor: 

65. Defens!! attorn~y: 

66. Judge at ~entencln!l: 
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POLICE 
,!LOOKING COMPLAINT INDICTMENT 

ORIGINAL 
PLEA 

PLEA 

1 = not gul1 ty 
2 :: guilty 
3 = nolo contendere 

DISPOSITION 

1 = discharged by police 
2 = no action; report returned 
3 ., discharged in district court 
4 ;:: cOllJ11itment dismissed 
5 ,. no indictment by Grand Jury 
6 ;:: nolle pross 
7 ;:: Motion for Judgment of Acquittal 
8 ., acquitted 
9 ;:: acqui,t and commit to mental instit!Jt1on 

10 '" suspended 
11 .. DAGP 

'FINAL 
CHARGE 

SPECIAL CONDITION 

FINAL 
PLEA 

1 = sentenced on other counts 
2 = state declines 
3 = insufficient evidence 
4 ;:: witness cannot be located 
5 ;:: witness refuse to testify 
6 ;:: defendant died 
7 ., other state hold 
8 ., Federal hol~ 

9 ., d9port alien 
10 = incompetent 
11 ;:: mental treatment 

DISPOSITION 

12 ., banish 

SPECIAL 
CONDITION 

13 = left jurisdiction 
14 = consecutive 
15 .. concurrent 

-1 
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1. Offtce of the Dlstrict Attorney of Los Angeles County, 
"Section E. Felony Case Settlement, II Legal Pol icies Manual, 
Issued, June 1, 1980. 
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E. FELONY CASE SETTLEMENT 

1. GENERALSTATEMENT 

a. It is necessary for this office to have a felony case settlement policy. It is 
important that this policy be express and clear. Only in this way can our 
decisions be open to public scrutiny. A policy is necessary to insure that felony 
case settlements protect the community, punish the guilty, provide deterrence, 
and afford rehabilitation in an evenhanded way throughout the county. A policy 
is also necessary because cases change from· the time they are filed, and it is 
therefore not always desirable to require felony accused to either plead gUilty as 
charged or be required to go to trial. Such a rigid choice would tend to clog the 
courts, unnecessarily renew and prolong the suffering of victims, needlessly 
inconvenience witnesses, erode law enforcement resources, prove unfair to some 
accused, and impose an unjustifiable burden on taxpayers. In many cases, these 
costs would be of doubtful benefit to the community. 

b. Felony cases shall be evaluated according to the gUidelines provided here. They 
shall not be dealt with - either with respect to sentence or charge - through the 
market-place process of giving up something of value just because an accused is 
willing to relinquish something in return. 

c. These policies and guidelines are intended to be as clear and helpful as possible. 
However, inevitably, it will be difficult to apply the policy to some cases. Policy 
interpreta tion will be required. Prosecutors shall make that interpretation which 
effects the underlying purposes of this policy: to insure that guilty accused are 
convicted of those crimes which most accurately reflect the gravamen of their 
conduct, sentenced accordingly, and treated in the process with fairness and 
consistency. 

Commentary 

The purpose of the criminal justice system is to protect the community and at 
the same time provide justice to the accused. This purpose is served when a 
prosecution fosters the following basic goals: 

(a) The adequate protect'.on of society from individual~. who pose a danger to 
persons or property: 

(b) The appropriate punishment of individuals who violate the law: 
(c) The deterrence of the individual accused at bar, and members of the general 

public from posing a similar danger in the future: 

(d) The rehabilitation of individuals so they can become law abiding participants 
in a free society as a result of which other members of society can thereby 
b~ secure in the enjoyment .of freedom. 

Thi~ purpose is not served when the settlement of a case fails to hold an accused 
precisetv responsible for crimes which accurately describe the gravamen of his or her 
conduct. The term "gravamen" in this regard aeflotes simply the essence of a 
criminal transaction. The values embodied in our penal statutes are undermined when 
an accused is allowed to bargain his or her way through the system. For the system 
to be effective, it must have integrity and be capable of engendering respect. 
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2. SELECTION OF THE CHARGE OR CHARGES TO WHICH AN ACCUSED MUST 
PLEAD 

An accused charged with a felony shall be required to plead to the felony charge or 
charges in the degree which most accurately reflect the gravamen of the accused's 
conduct for which there is sufficient evidence required by law for conviction, or 
proceed to trial. 

a. An accused charged with multiple offenses separately punishable under Penal 
Code Section 654 shall be required to plead to the charge or charges in the 
degree which most accurately reflect the gravamen of the conduct involved plus 
any additional counts which, in the judgment of the prosecutor, are required in 
the light of the guidelines of this policy to constitute a just and satisfactory 
resolution of the case. 

b. An accused charged with multiple murders shall be required to plead to all such 
counts charged. 

c. In cases where an accused is cttarged with separate incidents of voluntary 
manslaughter, armed robbery, first degree burglary, forcible rape, as defined in 
subdivisions (2) and (3) of Penal Code Section 261, sodomy by force, violence, 
duress, menace or threat of great bodily harm, oral copulation by force, violence, 
duress, menace or threat of great bodily harm, kidnapping, as defined in Penal 
Code Section 209, lewd acts on a child under 14, as defined in Penal Code Section 
288, or any other felony in which the accused, with the intent to infljct such 
injury inflicted great bodily injury upon any person other than an accomplice or 
used a firearm in violation of Penal Code Section 12022.5, a plea shall be 
required to a minimum of at least two such separate counts. 

As used in this section, "great bodiJy injury" means a significant or substantial 
physical injury. 

d. Special enhancement allegations regarding an accused's conduct involving 
weapons, great bodily injury, amount of contraband, value of destruction, or 
amount of loss resulting from theft which, if found to be true, may operate to 
increase an accused's punishment or limit- a court's sentencing options, shall 
either be admitted or vigorously litigated. 

e. Allegations of prior felony convictions alleged in a current case charging any of 
the offenses specified in VII.E.2.c., above, whether singly or in multiple counts, 
shall either be admitted or vigorously litigated. Allegations of prior felony 
convictions where crimes other than those listed in VIl.E.2.c., above, are charged 
shall be pursued where in the judgment of the prosecutor the addition of the 
penalty for the same is required ul'\der the guidelines of this policy to constitute 
a just and satisfactory resolution of the case. See Penal Code Section 667.5. An 
allegation bringing an accused within Penal Code Section 1203.08 (two or more 
prior felonies), however, shall not be stricken. 

f. In controlled substances cases, a sale or possession for sale charge shall not be 
reduced to a lesser offense. 

g. A plea of nolo contendere pursuant to Penal Code Section 1016(3) frequently 
provides to an accused more than the civil protection which it was designed to 
create. Such a plea invariably perrnits an accused to engage in the undesirable 

'0 

rationalization that he or she is really not guilty of any antisocial conduct, 
thereby enabling an accused to avoid accepting responsibility for the crime 
committed. In this sense, whenever a nolo plea is accepted, we run the risk of 
failing to have any strong emotional impact on an accused which is an integral 
step in the pursuit of effective punishment, deterrence and possible rehabilita­
tion. It has also been demonstrated that nolo pleas occasionally generate unduly 
lenient sentences by the judiciary. With this in mind, nolo pleas are to be the 
rare and reasoned exception in the settlement of cases. Although a prosecutor 
no longer has the power to veto per se a nolo plea, he or she carl still refuse a 
settlement of a case wherein counts or special allegations are not to be pursued 
unless such a settlement is on the basis of a gUilty plea rather than one of nolo 
contendere. In any event, whenever a nolo contendere plea is taken, either with 
or without a prosecutor's acquiescence, he or she shall pursue and demand of the 
accused on the record - as is the case with every plea of guilty - a full and 
exhaustive factual admission establishing guilt. 

h. With respect to the policy governing the charge or charges to which an accused 
must plead, the prosecutor actually prc1cessing the case shall prepare a District 
Attorney's Recommendation explaining the charge selection in any of the 
following situations: 

1) Whenever as the result of the analysis of the gravamen of the accused's 
conduct an accused is allowed to plead to a charge punishable by a lesser 
sentence than the most severe sentence, including special allegations, for 
any other offense charged in the case; 

2) Whenever a special enhancement or ineligibility for probation allegation is 
stricken as part of a plea; 

3) Whenever an accused charged with multiple offenses separately punishable 
under Penal Code Section 654 is allowed to plead to less than all such 
offenses; 

4) Whenever an accused is permitted to plead nolo contendere as part of a 
settlement. 

The charge selection action detailed in this subdivision "h" is required to be 
approved by the appropriate calendar deputy, or Head Deputy in divisions not 
operating under the calendar deputy system. In such divisions, Grade IV deputies 
shall be responsible for their own cases. Such recommendation forms shall be 
signed by the approving prosecutor. 

Commentary 

The intent of the foregoing is to focus on the gravamen of the accused'~ conduct 
as the contrOlling factor in the process of case settlement. By way of examples, an 
accused guilty of burglary should plead to burglary - not trespass; an accused guilty of 
car theft to car theft - not joyriding; and an accused guilty of robbery to robbery -
not grand theft person. The term "gravamen" is intended to eliminate individual 
subjective opinions in the evaluative precess. Purse snatches that have been charged 
as robberies, for example, are not expected to become grand thefts from the person 
because of someone's belief that purse snatchings are "less serious" than other forms 
of robbery. Under this approach, the issue of "how serious or aggravated" this 
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particular robbery was becomes a sentencing consideration, not one of charge 
selection. 

In cases where an accused is charged as the result of one incident with burglary 
and rape, a plea would normally be proper to rape since that crime most accurately 
describes the gravamen of the conduct involved. In cases where an accused is 
charged with Penal Code Section 209, if the movement involved constituted an 
augmentation of the danger to the victim, then the accu.sed is not just guilty of 
robbery, but a robbery which created an extraordinary threat to the person of this 
victim. Focusing on the gravamen of the conduct involved, a plea to Penal Code 
Section 209 would be in order, not just Penal Code Section 211. 

The specification of the degree of an offense must also reflect the facts and 
circumstances of the case; and it too should not be reduced merely to arrive at a 
disposition. By the same token, a specia! enhancement allegation affecting senten­
cing, including prior convictions in those cases specified in VII.E.2.c., page 2, shall not 
be used as a negotiating tool. If it accurately reflects the facts, and can result in a 
greater sentence, it shall be pursued. 

In cases where an accused is charged with crimes that can carry separate 
punishment, a plea to a single count may well be justified, such as in situations where 
an accused robs two victims during a single incident. If in the same rObbery, how­
ever, the robber were to inflict great bodily injury on both victims, then a just and 
satisfactory resolution of the case would normally require a plea to both counts, not 
just one. This approach is also applicable to the situation where an accused commits 
theft of money from two victims or commits two separate forgeries. If relatively 
minor amounts of money are involved, a single count plea would normally constitute a 
just and satisfactory resolution of the case; if large amounts, a plea to more than one 
count might be required. 

In connection with the question of enhancement and consecutive sentences, 
prosecutors are expected to be familiar with Penal Code Sections 667.5, 1170 and 
1170.1(a) and the effect that any settlement might have on an accused's sentence. 

3. SETTLEMENT INVOLVING SENTENCE COMMITMENTS 

i, •• A prosecutor shall not agree to the settlement of a case by way of a plea or an 
S.O. T. which seeks to include any sentence representations or commitments. 
However, with the exception of cases involving the matters listed below, and 
with the prior approval of the appropriate Head Deputy, a prosecutor may agree 
under the standards tierein to a felony sentence commitment of no immediate 
state prison time, but nothing else. This approval power may be individually del­
egated to any Grade IV deputy under the Head Deputy's authority with respect to 
cases for which the Grade IV deputy is otherwise responsible. 

The exceptions to this rule are as follows: 

1) Murder 
2) Voluntary Manslaughter 
3) Mayhem 
4-) Robbery 
5) First Degree Burglary 
6) Forcible Rape as defined in subdivisions (2) (l"d (3) of Penal Code Section 

261 
7) Forcible Sodomy 
8) Forcible Oral Copulation 
9) Kidnapping as defined in Penal Code Section 209 

b. 

c. 
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10) Lewd acts on a child ac; defined in Penal Code Section 288 
11) The use of weapons 
12) The infliction of great bodily injury 
13) Ineligibility for probation 
14-) Designated career criminals 

No prosecutor shall agree that an alternative misdemeanor/felony be ?eclared a 
misdemeanor without the prior approval, under the standards herem, of ~he 
appropriate Head Deputy. Such a commitment shall not be approved wI~h 
respect to. any cases involving the exception specified in VII.E.3.a., page 4-. ThIS 
approval power may be individuaUy delegated to any ,Grade IV deputy under t~e 
Head Deputy's authority with respect to cases for WhICh the Grade IV deputy IS 
otherwise responsible. 

In determining whether or not to agree to a felony sentence commitment of no 
immediate state prison or that an alternative misdemeanor/felony be declared a 
misdemeanor, an authorized prosecutor shall take into account an accused's prior 
record, the severity of the crime, the probability of continued criminal conduct, 
the accused's eligibility for probation and the integrity of the criminal justice 
system. It is noted that such decisions can frequently be made with greater 
precision after a post-conviction probation report has been prepared illuminating 
many aspects of an accused's criminal involvement, life style, etc. In the event 
of questions about the propriety of such commitments, it is best to await the 
probation report and not make a sentence commitment. 

Commentary 

A sentence commitment of no immediate state prison time or of a 
misdemeanor should not normally be considered if any of the following 
circumstances exist. 

(a) Prior Record 

(1) The accused has been convicted, within the past five years, for the 
same type of criminal conduct, whether felony or misdemeanor, arising 
out of a felony charge or a Penal Code Section 17(bX4) referral. 

(2) The accused has been convicted for the same type of crime within the 
previous ten years, resulting in a state prison commitment. 

(3) The accused has a juvenile record, within the previous five years, 
consisting of a commitment to the California Youth Authority or camp, 
or the sustaining of more than one felony level petition. 

(4) The occused has a record of charges and/or convictions for any type of 
criminal conduct demonstrating the likelihood Qf excessive criminality 
on the part of the accused within the past five years. In the case of 
crimes committed in a. familial setting involving domestic violence or 
victims under the age of 18 years (See Section I.E.2.h., page 8) a 
verifiable past history of significant violent criminal behavior shall be 
considered in this respect whether ,..,. not it was ever brought to the 
attention of the criminal ju.stic.e system. 

VII. E. 
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(b) Severity of the Crime 

(1) The accused has attempted to injure another with the use of a deadly 
weapon or instrument, whether successfully or not. 

(2) The accused has, regardless of the means used, caused permanent 
injuries, temporary injuries requiring hospitalization. or temporary 
injuries substantially incapacitating another for a significant period of 
time, in the commission of the crime in question; except that in mutual 
combat fights or injuries arising out of domestic quarrels or quarrels 
between acquaintances, other factors should be considered in addition 
to the mere existence of the injuries. 

(3) The accused was in possession of a loaded firearm at the tjme of the 
commission of the crime, and the crime in question is such that a loaded 
firearm could be used to facilitate its commission. 

(4) The accused has committed a battery on a police officer inflicting other 
than minor injuries. 

(5) The accused has committed a crime against the property of another 
involving a substantial loss. 

(6) The accused has committed or attempted a residential burglary. 

(7) The accused has been charged with Grand Theft Auto or Vehicle Code 
Section 10851 and the vehicle taken has not been recovered or has been 
recovered in a stripped or substantially al tered condition or was 
recovered outside of the State of California; or the vehicle's identifica­
tion was altered by changing license plates, vehicle identification 
number or ownership document. 

(c) Probability OJf Continued Criminal Conduct 

(1) The accused has demonstrated he is a professional criminal by his modus 
operandi. the tools used in the commission of the crime in question. his 
criminal associations or other similar circumstances. 

(2) The accused has committed a crime related to gang activities or 
organi7.ed crime. 

(d) Eligibility for Probation 

The accused is ineligible for probation. 

Under the circumstances specified in this commentary, any sentence 
commitment entered into by a prosecutor is expected to be accompanied by 
justifiable reasons that are objective and compelling. 

The decision that a case merits handling on a sentence commitment basis of no 
immediate state prison time, or as a misdemeanor, is to be based on an objective 
and fair evaluation of a case. A prosecutor shall not consider what sentence will 
or might be imposed by the judge to whom the case is assigned. 

It shall be the policy of this office to obtain, after a plea or conviction, a pre­
sentencing probation report in every Superior Court case; however, it shall also 
be the policy to object to any attempt to secure such a report before a plea, 
under Code of Civil Procedure Section 131.3. 
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Commentary 

Experience has shown that the pre-plea report is used exclusively as a one­
sided bargaining tool. Rarely does it contribute to the proper resolu.tion of a 
case. A critical factor for the court to consider at the time of sentence is the 
accused's candid evaluation of his or her own conduct after an admission of guilt. 
This is not present in such a report. 

f. Any plea involving a permissible sentence commitment shall be handled in the 
manner provided for in Penal Code Section 1192.5. An accused shall be advised 
that if a probation t·eport or other source reveals unknown facts or circums tances 
indicating that the settlement commitment was improper, the District Attorney 
will urge the court to withdraw its approval. 

g. Any plea involving a commitment of no immediate state prison time shall be 
accompanied by a clear explanation on the record to the accused of the 
possib1!ity of subsequent state prison time on a felony sentence for a violation of 
probation and the length of such a commitment shall be explained in minimum­
maximum terms. 

h. In appropriate cases, conditions of probation promoting special prosecution 
purposes, such as restitution, waiver of rights, marital and family counseling, 
etc., may be specified as part of the settlement of a case. There shall be no plea 
commitments, however, that exclude conditions of probation, limit the amount of 
a fine, or specify the length of jail confinement. 

i. There shall be no plea commitments excluding the possibility that an accused will 
be sentenced to C.Y.A., C.R.C. (except LInder Section VIII.A.l.t., page 6), 
Atascadero (see Section VIIl .. A..l.d., page 5) or other such special insti tuth:>n. 

j. At the time of a plea, the position of th~ District Attorney shall always be stated 
on the record in open court. Discussions in chambers and discussions off the 
record regarding case settlement matters are not encouraged. There shaH be no 
off-the-record dispositions, agreements or understandings with the exception of 
matters that legitimately require confidentiality, e.g., matters involving inform­
ants, etc. 

k. Whenever a plea is approved specifying no immediate state prison time, or an 
alternative misdemeanor/felony is by agreement to be declared a misdemeanor, 
the prosecutor actually processing the case shall prepare an explanatory District 
Attorney's Recommendation fully setting forth the facts underlying and the 
justification for the sentence commitment. It shall be signed by the approving 
prosecutor. Confidential information shall be so designated and shaJJ not be 
disseminated outside this office. 

DEPARTURE FROM POLICY 

a. In those rare cases where such are required, departures from the policies set 
forth herein may be made based on (a) the existence in a case of a substantial 
insurmountable legal weakness, (b) the existence in a case of a substantial 
insurmountable factual weakness, or (c) unusual or extraordinary circumstances 
demanding a departure in the interest of justice. 
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b. Except in cases involving Major Crimes, as defined in Section IV.C. or cases 
involving a death penalty allegation of special circumstances, Secti~n II.C., a 
departure based on a substantial insurmountable legal or factual weakness 
requires the prior approval of the appropriate Head Deputy. This approval power 
rn.ay be delegated to any G:ade IV deputy under th~ Head Deputy's authority, 
With respect to cases for which the Grade IV deputy IS otherwise responsible. In 
cases involving Major Crimes, Section IV.C., and Career Criminals such 
departures require the nondelegable prior approval of the appropriat: Head 
Deputy and the proposed action shall be communicated beforehand through 
channels to the Chief Deputy District Attorney. 

c. In cases involving Major Crimes (Section IV.C.), and Career Criminals 
allega tions of Penal Code Sections 1203.06, 1203.07 or 1203.08 (two or mor~ 
prior felonies), or ineligibility for probation under Health and Safety Code 
Section 11370, a departure from policy based on unusual or extraordinary 
cir~umstances i~ th~ interest of justice requires the prior written approval of the 
Chief Deputy DistrIct Attorney. In other cases, such a departure requires the 
nondelegable prior written approval of the appropriate Head Deputy. 

d. In Special Circumstances/Death Penalty cases, any disposition other than a plea 
to all counts and an admission of special circumstances required the prior written 
approval of the Chief Deputy District Attorney. 

e. Whenever any departure from policy is made, either for a substantial insurmount­
able legal or factual weakness or based on unusual or extraordinary circum­
st~nc~s, the prosecutor actually processing the case shall prepare an explanatory 
District Attorney's Recommendation fully setting forth the facts underlying and 
th~ reasons and justification for the departure. It shall b~ signed by the appro­
prIate person required by this section to approve such action. 

Commentary 

This office has an obligation to dispense equal treatment under the law. 
Departures from policy therefore are a very cri'lical part of the process of case 

settlement. They require the utmost in care and judgment and are expected to occur 
only in rare and compelling circumstances where a departure is required in the 
conscientious pjrsuit of the purposes of the criminal justice system. ft is for this 
reason that they have been committed to the consideration of the Chief Deputy 
District Attorney or Head Deputies with, in some instances, the option to delegate to 
Grade IV's. The following guidelines are intended to be illustrative of the action 
contemplated by this section: 

VII.E. 

(a) &Lbstantial Insurmountable Legal Weaknesses 

It is anticipated that there will be cases wherein due to insurmountable legal 
problems the admissibility of critical evidence is questionable. This may be, 
for example, because of serious problems with the law of search and seizure, 
Miranda, the disclosure of informants, etc. In such cases, the guilt of the 
accused is not normally an issue. But, our ability to prove guilt, even where 
we are convinced of it, will be in question • ~~allse of such barriers as the 
exclusionary rule. In such instances, if there is a substantial likelihood that 
the prosecution's evidence will be held inadmissible by the court, and this 
evidence is critical to the success of the prosecution's case, a substantial 
insurmountable legal weakness may exist upon which a departure from policy 
could be predicated. 
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(bJ Factual Weaknesses 
In yet other cases, the quantum of evidence required for a conviction may be 
seriously wanting. This may arise due to problems which do not cast doubt 
on the accusec:fs guil t, but do place in question our ability to . prove it. The 
examples of such a weakness are the paucity of corroborative evidence with 
respect to an accomplice, the death or disappearance of an important 
witness, the assertion of a privilege not to testify, etc. In such cases, if the 
factual weakness in question is insurmountable and creates a substantial 
Likelihood that a conviction will not be obtained in a case where the 
prosecutor remains convinced of the guilt of the accused, a factual weakness 
may exist on the basis of which a departure from policy could be predicated. 
Factual weaknesses, however, shall not be arbitrarily used to depart from 
policy in cases which appear "tough to win". It is expected that only in rare 
and carefully considered cases will a departure from policy be necessary to 
insure that a guilty accused does not escape punishment altogether. On the 
other hand, if a case is such as to leave the prosecutor handling it un­
convinced of an accusec:fs gUilt, and of our ability to prove the same at trial, 
the case shall be considered for dismissal pursuant to the appropriate 
procedures. Prosecutors shall not tender or accept compromise pleas where 
an accused maintains his or her iMocence. 

(c) Unusual Circumstances 
Finally, unusual or extraordinary circumstances will occur where the 
interest of justice demands a departure from this policy. Departures in the 
interest of justice will frequently be suggested in situations where there are 
no legal or factual defects in the case. The guilt of the accused and our 
ability to prove it will not be an issue. 

Extenuating circumstances in mitigation of conduct might be present when 
an accused extends significant assistar.ce to law enforcement. (In such 
cases, leniency shall be requested in appropriate letters from police chiefs.) 
Other extraordinary, compelling and articulable mitigating reasons may 
exist sufficient for departures which promote the basic goals of the criminal 
justice system. (See pages 2 and 3 of this section.) 

These departures, however, shall not be based on the view of the prosecutor 
that the particular statutory sanction is as a general proposition overly 
harsh. For example, sales or possessions for sale of controlled substances 
shall not normally be dropped to simple possessions just because the felony 
consequences are harsh. Those consequences are best left to the Legis­
lature. 

5" PROCEDURE 

District Attorney's Recommendation forms provided for herein shall be prepared in 
quadruplicate. The original shall go into the case file with copies to the appropriate 
Head Deputy, the Bureau Director and the Chief Deputy District Attorney. Confi­
dential information shall be so designated and shall not be disseminated outside this 
office. 
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6. SUBMISSION OF A CASE ON THE TRANSCRIPT OF THE PRELIMINARY 
EXAMINATION 

a. The issue of an accused's guilt or innocence shall only be handled by way of a 
submission on the transcript if in the judgment of the prosecutor handling the 
case such a procedure is the most effective way to present the People's case. 

b. A case shall not be submitted on the transcript by Grade I to III deputies without 
the prior approval of the appropriate Grade IV calendar deputy or, where no 
Grade IV deputy is so assigned, the Head Deputy in the division processing the 
case. In situations where approval is needed from a prosecutor not immediately 
processing the case, the approving prosecutor shall sign the transcript in question 
as an indication of such approval. 

c. A case shall only be submitted on the transcript if all pending charges are to be 
thereby determined by the court. 

d. A case shall not be submitted on the transcript either to expedite a finding of not 
guilty or to have an accused'found guilty of an offense or offenses less serious 
than those charged. 

e. Grade IV deputies shall make a weekly report of aU cases so submitted to the 
appropriate Head Deputy. If any such submission results in a conviction Jess 
serious than a charged offense or a finding of not guilty, an accompanying 
explanatory report shall be submitted to the appropriate Head Deputy. 

Commentary 

Experience has shown that the submission of a case on the transcript of the 
preliminary examination is generally an ineffective way to represent the People. It 
has been statistically demonstrated that more often than not such a procedure results 
in unduly lenient sentences and an inordinate number of appellate reversals. A 
preliminary examination transcript almost by definition rarely presents a case in its 
best factual or legal light. The S.O.T. procedw-e has also been abused in numerous 
ways to attain ends that are either impermissible or which should be arrived at in a 
more forthright manner. However, there are certain 'cases where the People's case 
can be effectively presented by way of an S.O.T., and in so doing. unnecessary witness 
inconvenience or trauma is eliminated. With 'this in mind, the procedw-e is expected 
to be used only in carefully selected situations. 

7. MOTIONS FOR NEW TRIAL AND PROBATION AND SENTENCE PROCEDURES 

See Section VII. i. 

8. PROBATION AND SENTENCE HEARINGS 

See Section VII. J. 

9. BAIL ON APPEAL 

See Section VII.K. 

10. SENTENCING GUIDELINES 

The following are sentencing guidelines which are cons.idered to be appropriate for 
the crimes involved and are set forth for your general gUIdance: 

Crime 

Murder, Special Circumstances 

Punishment 

Death Penalty/Ufe 
Imprisonment Without Parole 

------------------------------------------------------

Murder State Prison 

- - - - - - - - - - -,- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - . - - - -

Rape; kidnapping; armed robbery; sale, offer 
or possession for sale of 1/2 ?z. or more of 
heroin; sale, offer or possession for sale of. 
large quantities of dangerous ~rugs,. narcotlc~p 
or marijuana; sale of drugs to Juveniles; herom 
cases involving 1203.07 P.C.; controlle.d substan~es 
cases involving 11370 H&S; burglary WIth explOSives; 
escape with force and violence; felonious assaults 
on peace officers; burglary, first degree; voluntary 
manslaughter; arson; all bombing offenses; firearm 
cases involving 1203.06 P.C., ineligibility for 
probation under 1203.08 and 1203.09 P.C. 

State Prison 

------------------------------------------------------

Felony child molesting or other felony sexual 
offenses against children under 14. 

State Prison orAtascadero 

----------------------_ .... _----------------------.;.:------

In voluntary manslaughter; perjury; felonious 
assaults (other than on a peace officer)j unarmed 
robbery, no injury; escape; theft and other property 
offenses involving a substantial loss; sale of 
narcotics in small quantities. 

Sta te Prison or other 
appropriate state institution 
but, in exceptional cases, 
felony probation with 
incarceration or appropriate 
alternative to incarceration 

------------------------------------------------------

Vehicular manslaughter; felony drunk driving; 
sale of marijuana or drugs in small quantities; 
burglary, second degree; theft and other property 
offenses; welfare fraud; auto theft and other 
non-violent felonies. 

Sta te Prison, C. Y .A., C.R.C. 
A tascadero, Department of 
Health, or felony probation 
with incarceration or appro­
priate alternative to 
incarcera tion 

------------------------------------------------------



--_IIl" .. ..-.---........,"!""'t"'*"~-~------ --- ------

11. CONCLUSION 

A case settlement policy and its results are of vital interest to the public and to law 
enforcement agencies. The practice of acquiring relevant information from law 
enforcement, helpful in determining the appropriate settlement of our cases, is 
encouraged. It is constructive to discuss with officers what we are doing and why. 
The prosecutor who processed the case is responsible for having the investigating 
officer, the victim(s) and any other interested People's witnesses advised of the 
outcome of each case. 

VIr.E. 12 6/1/80 

---------~ --, - - ---



, • NiI(' j - ..,"t" 

2. Richard H. Kuh, "Plea Bargai'ning: Guidelines for the 
Manhattan Dfstri'ct Attorney's Office," Criminal Law Btllletin, 
Vol. 11, 1975, pp. 48-61. 

-163-

.. 

I 
f. 
t· , . 



r 1 ""- "f~ 

,f 
~ 
f;! 

11 

~ 

P~ea Bargaining: Guidelines "for the 
Nlanhattan District Attorney~s Ojfice 

By Richard H. Kuh* 

Plea btlrgaining has gOlle throllgh several distinct stages. Not long 
ago, it was a practice to be pllrsued but Ilever mentioned ill mi.l:ed 
cOlflpally. Pica bargtlilling emerged from its wall 0/ silence when 
legal scho/ars alld social scielltists, most /lOlah/)~ Dv:/(//d J. Newmall, 
hegan to stlldy alld write about the practice. Thcm clime a spate 01 
Supreme COllrt decisiolls which, among other t!tillgs, gm'e officia/ 
recognition aI/(/ (l measure 0/ protection to the bargtlilling. 

With the pllblication 0/ tltis memorandum, we believe a/lother dis­
tillet s((lge has been reached. Ricltard lJ. Kuh, then Districl Attorney 
for New York COL/!lty!spelled alit a series 0/ gllidelines designed 10 

govern [Jroseclltorial practices in p/ea D(lrgail'lillg. We bdiel'e tha( tlte 
positions actuaUy ftlkCII or even the practicaliJies 0/ imp/em entation 
are lc:.\S important than Ihe availability o/Ihe docllment. 

No eUol't /Jas been made to COli vert the memormu[/lm into all 
article. ThCll is, the original content and, flavor are retailled 10 make 
cellaifl III at )'011 have an allthelUic docllment be/ore yOIl. 

As you know, I have ]ong been concerned with plea bargaining, 
its impact upon constitutional guarantees, and the fact that jf it is 
not most prudently conducted, "it can result both in inadequate pro­
tection of the community and in dashing hopes for the rehabilita­
tion of ddendants. 

Moreover, unless all of us here follow like principles in plea 
bargaining, the quality of justice admirlistercd by this olice will 
vary [;om Assistant to Assistant. Such variances are not only in­
herently unsound within a single ofTIce, but they tend to delay jll~' 
tice. Defendants and their counsel, dealing with a hardline As­
sistant in an mrnignment part, may delay disposition in hopes of 
receiving more lenient treatment from a different and less severe 
As~jstant in a trial pal·t. 

... Thi~ memorandum was issued on Augu:lt J 4. 1974. nntl is rcproduced 
through the courtesy or Mr. Kith. 
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This memorandum. therefore, is intended to enunciate clear 
policies (some but not all of which are currently being followed in 
this office). They will assure a considerable degree of consistency 
in prosecution in New York County. It is recognized, of course, 
that criminal cases involve people and their actions, not fungible 
mechanical parts. Because conduct, particularly purported crim­
inal conduct (which by definition is conduct that departs from so­
ciety's norms), as well as the backgrounds of defendants can vary 
in ten thousand different ways, some flexibility remains. There can 
be no exact "calculus", definable in advance, to plea bargaining. 
Some discretion must remain to differentiate people and cases, 
even though the same crime may be charged, and the defendants 
superficially may seem similar. The policies set forth in this memo­
randum are intended to afford as clear a guidance as is possible, 
without whol1y stripping Assistants of necessary discretion in ap­
propriate cases. 

Among the factors influencing plea bargaining that are in­
tended to be minimized by this memorandum are the following: 

( 1) overreaction to the case volume that can, if prosecutors 
and judges are not wary, turn the criminal justice system into a 
mindless revolving door; 

(2) the shield of anonymity afforded by life in the big city, 
pursuant to which a case that may be a headline and a central 
photo-spread on the day of arrest is then ignored by the media on 
the day of disposition; 

(3) the use of plea bargaining to avoid the impact of predicate 
felony (or multiple offender) Iegislation; 

(4) the pressures occasionally brought by keenly disposition­
minded judges whose evaluation of particular cases may differ 
from our own; and 

(5) the desire to avoid the uncertainties inherent in trials when 
there may be close fact issues. Cases involving close fact issues 
should be tried. in order to avoid the danger that an attractive plea 
bargain has caused an innocf:nt defendant to enter a guilty plea. 

I. General Principles Governing Plea Negotiation 

The principles set out in this memonmdum govern procedures 
in the Supl't~mc Court of New York County. Although less for~ 
mnlity will be expected in the Criminal COll1't (for example, pre~ 
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pknding reports will not be required), insofar as is feasible the 
general principles herein set forth will apply in the lower court. 
For example, routinely, reductions will not be of more than one 
Class-from a Class A Misdemeanor to a Class B Misdemeanor­
and single pleas will not be accepted to cover multiple crimes. 

A. Avoid overinclictment. Pursuant to the regular procedure 
of the Indictment Bureau, and other bureaus that present cases 
before the grnnd jury, seriolls efforts are to be made to assure that 
indictments reflect only provable crimes. That is, indictments are 
not to be the result of "puffing" or overcharging. 

In the event that an Assistant who is assigned a case finds, after 
appropriate inquiry, that the crimes charged cannot be proven, but 
that the proof is legally and factually adequate to support a lesser 
charge, plea bargaining wm start with the lesser, provable charge. 
There will be no bluffing, no claim that this ofliee can prove a crime 
when it is clear that we cannot. Specifically, the general principle, 
hereinbelow stHted, that permits a reduction of one Class (e.g., 
from a Class A to a Class B Felony) will start with the provable 
crime, not necessarily the crime charged. 

13. Nonprovah1e indictmellts anel close issues of fa::;t. If an 
Assistant, after discussing a matter with a defense counsel who 
protests his defendant's innocence, entertains valid, serious, reason. 
able doubts as to a defendant's .guilt, and these doubts are not re­
solved by further fact inquiry, and the Assistant concludes that 
a trhtl jury would have to <."ntertain a reasonable doubt, the As­
sistant should not engage in plea bargaining. A written dismissal 
should then be prepared, pursuant to normal office procedure. 

If, on the other hand, an Assistant is satisfied that there are 
bona fide, fundamental factual issues, such issues should be re­
soJved in the trial forum. The defendant who protests his inno­
cence, and concerning whom the prosecutor sees some potential 
that the protestations may be accepted by the trier of fact, should 
not be permitted to waive his constitutional right to a trial (and all 
of the constitutional rights appul'tenant thereto) by a tempting 
plea bargain. 

C. lleduclioll to misdemeanors. As stated bekm' (uncleI' HI, 
referring to reductions of felonies in the Criminal COUl't), jf n 
misdemeanor pJ(~a is appropriate 011 a felony charge, and this is 

above, without regard to the predicate felony law, the fact that the 
defendant has a prior felony conviction should not prevent the 
tender of such misdemeanor plea. 

There is one further type of situation in which a guilty plea 
to a misdemeanor in the Criminal Court is to be required if a 
felony charge is to be reduced. Such a plea is to be required in 
cases involving the sale of small amounts of marijuana to under­
cover police officers whose cover will be broken if they have to 
testify. Other undercover and informer situations may also require 
the misdemeanor plea as a condition of the reduction. 

IV. Plea Bargaining Generally: The Pre-Pleading Report 

Given the enormous volume of felony cases handled by this 
office and looking realistically at our potential for trying only a 
small' percentage of them, it is necessary that we give something 
away if we are to dispose of them with the present stalling of 
courtrooms, the judiciary, court personnel, Assistants, and Legal 
Aid Lawyers. 

Plea bargaining, however, ordinarily makes no sense, either in 
terms of protecting the community or in terms of assisting in the 
rehabilitation of the defendant, when the bargained plea bears 
little resemblance to the underlying crime. Therefore, in the in­
terests of reconciling our responsibility of disposing the large vol­
ume of cases with om responsibility both to funy protect the com­
munity and, in appropriate cases, to foster rehabilitation, these 
general principles will govern: 

A. General principles. (1) Assistants may, routinely, reduce 
charges one Class, but only one Class, except as indicated in IV.B, 
below. (A reduction from a Class E felony to a Class A misde­
meanor is a reduction of one Class.) (As already noted, this 
means a reduction from the top "non-puffed"-in our evaluation­
count.) 

(2) Assistants in the Supreme Court are not to reduce more 
than one Class unless the defendant consents to a pre-pleading in­
vestigation, and stich pre-pleading investigation has been ordered 
and the report submitted and made available to the court, defense 
counsel, and the Assistant. If either the comt or the defense re­
fuses to consent to n pre-pJeading inquiry, the reduction shall not 
be more than one Class. 
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(3) If a defendant consents to a pre-pleading investigation, it 
is to be deemed stipulated by this oflkc that in the cvent a guilt·,' 
plea does not result, we will make no llse whatsoever of the con­
tents of the pre-pleading report or of any fruit thereof. This, of 
course, will not bar us from using the same information on trial 
if we have independently acquired the same information. \Vhether 
or not the stipulation is formally made on the court record, it shall 
be deemed entered into by us. 

(4) V';e will not consent to a pre-pleading investigation, how­
ever, unless some likelihood exists of a guilty plea resulting from it. 
Thus, if the dcfendant, through counsel, makes unequivocal denials 
of guilt, and states he is going to trial, there is no purpose to a 
pre-pleading investigation. 

(5) There' is to be no pre-pleading investigation in those 
situations (indicated below, at IY.B) in which we insist upon a 
piea to the top count of the indictment, with no reduction whatso­
ever. 

(6) Ordinarily, a pre-pleading investigation report is not to be 
ordered once an Assistant has gotten his trial preparation under­
way. Such a report \vould merely serve dilatory purposes at that 
point. 

(?) As indicated in the previously issued sentencing mcmo­
randum, Assistants should make all relevant information available 
to those doing pre-pleading investigations. However, if the identity 
of a witness must be protected, that information need not be pro­
vided. 

The use of pre-pleading investigations (which are, in fact, pre­
ch:ely the same as the pre-sentence investigations required by 
statute in every case, except that they take place before plea rather 
than after plea) will result in plea negotiations being cngaged in 
by ii1/ormed counsel on both sides. Today, generally, plea nego­
tiations take place between an Assistant, whose knowledge of the 
particular case is slight (as the negotintions often take place before 
trial prepnr::ttion has begun) and the defense lawyer (who has only 
received snch version of the crime as the defendant may have sup­
plied). Neither, ordinarily, has much meaningful information 
about the defendant's background except the incomplete and some­
times inaccurate information given by the previous criminal record. 
Ordinarily, the judge who accepts the negotiated plea has even less 
information than either counsel. The use of the pre-pleading inves-

~-- ~----- - ... 

tigation and report will mcan that the negotiations take place 
among well-informed partir.::ipants, Hence, the outcome of slich 
neootiations should be better suited for the protection of the com­
ml~ity and the rehabilitation of the defendant than has heretofore 

been true. 

B. No reduction below the highest count of the indictment. 
There are ,~ertain situations in which the defendant will have to 
go to trial unless he is ready to plead to the top count of the in­
dictment. In these instances, pre-pleading inquiries will serve no 
purpose and ShOUld not be ordered. Such pleas to top counts will 
be required in the following instances: 

(1) If a defendant is charged with a series of separate crim­
inal acts, particularly those involving either physical danger or 
sizeable larcenies, he will be required to plead to the top count of 
one set of transactions, but as ~o additional tramactions, the gen­
eral policies herein articulated will apply. 

(2) In cases involving particularly egregious, heinous, or no­
torious criminal conduct, a plea to the top count will be required. 

(3) -In VI below, particular situations, dealing with particular 
crimes, are set forth in which pleas to the top counts will be rou­
tinely required. 

C. Reductions of morc than one Class. There will be certain 
situations, after the pre-pleading reports have been examined, 
where ~t will be evident that justice will be fully served and the 
community fully protected, by permitting the defendants to plead 
to something less than a one Class reduction. Indeed, some situa­
tions may appear in which the interests of justice may be served 
by pennitting dIsmissal of the indictment. 

On the other hand, in some instances, it may appear as a result 
of the pre-pleading investigation that no reduction is in order­
even though the sparser informatiop earlier available suggested 
that at least a one Class rcduction 'was in order-and that the de­
fendant will have to plead to the top count of this indictment. 
There is no reason why, in consenting to the pre-pleading investi-

I "h d . t 'I e lose" gation, society should have to p ay a ea s you WIIl, al S W· • 

game. 
After inspection of the pre-pleading report, a reduction of two 

or more Classes is not to be routinely granted. In any case in 



which an Assistant, having read the report, believes a reduction of 
two Classes is in order, he has authority to make such reduction. 
No Assistant shall consent to a reduction of more than two Classes 
without discussion and specific approval of his Bureau Chief. This 
does not mean, however, that in appropriate cases the Assistant, 
after receiving authority from his Bureau Chief, may not go so far 
as to recommend dismissal of the charges (on papers) if the facts 
and circumstances of a particular case warrant such disposition. 

As appears more fully immediately below and in V, any reduc­
tion of more than one Class is only to be made when the reasons 
justifying that reduction can be stated unequivocally, and with a 
high degree of specificity, upon the court record. 

As one of our goals is equality of treatment, not varying from 
Assistant to Assistant, neither should dispositions vary depending 
upon the persuasive skill of a particular defense advocate. The use 
of the pre-pleading investigation and report gives the Assistant him­
self an opportunity to evaluate background so that a defendant 
who has an ably aggressi'{e attorney does not thereby get a "break" 
upon disposition that he would not get wlth less persuasive counsel. 

D. Aggravating nnd mitigating factors. Wit~l?ut ,Purporting 
to be exhaustive, a list of the aggravating and mitigatIng factors 
follow: 

1. Aggravating Factors: 

(a) The severity of the crime and its impact upon the vic­
tim and the community. 

(b) The previous and contemporaneous criminal involve­
ment of the defendant, particularly for the type of 
crime charged in the pending c~se. 

(c) The seriousness of the injury suffered by the victim. 

(d) The fact. that the defendant himself inflicted the in­
juries or carried the weapon rather than a co-defen­
dant. 

(e) The lack of previolls relation between the victim and 
the defendant, particularly in the qase of violent 
crimes. 

(f) The youth or advanced age and apparent fragility of 
the victim, particularly in assault and rape cases. 

(g) The tardiness of the defendant's Willingness to enter 
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clearly ascertainable while the case is pending in the Criminal 
COllrt, the reduction should take place in that forum, rather than 
held for action in the Supreme Court. 

This memorandum is not intended to absolutely ban reductions 
of felony charges to misdemeanors in the Supreme Court. But 
such reductions in the Supreme Court should be rare, and they 
should, of course, conform to the policies herein articulated. 

D. Motion practice and bargaining. If a defendant has filed 
an arguably valid suppression question, or an arguably valid mo­
tion for dismissal for lack of prosecution, or a dismissal motion 
on another arguably va'Jid ground, a uniquely attractive plea bar­
gain should not be tendered conditional upon the defendant's with­
drawing his motion. If a defendant acts soundly in the belief that 
there is no viable case against him, he should not be tempted from 
that position by a bargain offer. 

E. Candor and bargnining with defendants. There should, of 
course, never be any express or implied misstatements to defense 
counsel in r:onnection with plea negotiations. (E.g., a statement 
of readiness if we are not, in fact, ready or virtually ready for trial.) 
All plea negotiations should be with counsel and nev\'!r with the de­
fendant himself except in those rare cases in which a defendant, 
after appropriate court proceedings, is permitted to proceed pro sc. 
In such cases, special care must be taken not to utilize plea nego­
tiations as a means of interrogating the defendant. 

F. Sentencing. Nothing in this memorandum is intended to 
vitiate or modify the provisions of my previously issued sentencing 
memorandum. Particular attention'is called to that aspect of the 
memorandum which stresses that while plea negotit1fions is our ap­
propriate role, sentencing is the court's role, and we are not to use 
plea negotiations in an effort to enforce our own concepts as to 
appropriate judicial action. 

C. Conferences with defense counsel. Clcarly~ informative 
plea negotiations cannot take place while calendars are being 
caIled in either the Supreme Court or the Criminal Court. A.nd 
recesses are rarely adequate for the calm and dispassionate discus­
sion that can affect b(lth the future safety of the community and 
the rehahilitation of the defendant. If plea bargaining is to be 
constructivt!ly carried on, defense lawyers must be given adequate 
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opportunities for unhurried presentations of their contentions to 
Assistants. Therefore, for the present (and subject to expansion 
or restriction in the future), all Assistants assigned to the Supreme 
Court and Criminal Court Bureaus are to be available to mcet with 
the defense counsel in their offices at 9:00 A.M. every Tuesday and 
Thursday. Bureau secretaries will arrange to schedule meetings 
011 telephoned requests. 

H. Deviati0l1S from the policies herein. Assistants who have 
situations in which they believe deviations from this memorandum 
should be permitted should, in the first instance, discuss those 
situations with their Bureau Chiefs. If Bureau Chiefs are also satis­
fied that such deviations are in order, the proposed deviations 
should not be effectuated unless approved by the District Attorney, 
or the Chief Assistant or First Assistant District Attorney. 

II. De1endan~s Charged With MuHiple Crimes 

In the past, when defendants were charged with multiple crim­
inal acts at different dates and difIerer..t places (e.g., a series of 
armed robberies), Assistants often accepted pleas to one count, 
adsing from one criminal act, to cover the series of crimes, whether 
they had been charged in a single indictment or in mUltiple indict­
ment::. 

The practice may possibly have served to encourage bailed de­
fendunts to continue criminality. Moreover, there are two other 
consIderations. At the time parole is considered, the parole au­
thorities may differently regard a prisoner with a single burglary 
conviction from one serving time (;n several such convictions. Shn­
Harl)" if in the future the defendar;t is charged with further crim­
inal conduct, and questions then arise as to disposition, it will be 
significnnt whether the defendant has now concecled guilt to but 
a single criminal act or to a series of criminal acts. Thus, an inac­
curate picture, ultimately likely to be prejudicial to the commu­
nitis safety, is fostered by a two-for-one or a. three-for-one plea 
bargaining policy. 

For these reasons, the policies herein articulated concerning 
pIca negotiations shall be separately applied to each indictment of 
a defendant; and in cnses in which a series of crimes taking place 
at different dates and different places are charged in a single indict­
ment, pleas to mliltiple counts of the indictment shall be required 
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-one count for each separate criminal transaction-rather than a 
plea to a single count.1 

There shall, however, be several exceptions to this policy: 

(a) Ordinarily, defendants charged with street sales of drugs 
are not arrested unless there has been more than one street sale. A 
plea to one transaction on a drug indictment is in order, even 
though two or three street level sales are alleged. 

(b) When defendants are charged with a series of frauds in­
volving no personal injury and involving a common plan or scheme 
-in an indictment with a handful of counts-it will not be ncces­
sary for the defendant to plead to each separate transaction. How" 
ever, if the scheme includes a very large number of transactions, 
and the indictment contains a ·multitude of counts, ordinarily pleas 
to multiple counts will be required to emphasize to the court (and, 
ultimately, to the State Division of Parole and to future prosecu­
tors if the defendant is again arrested) that the crime did not 
merely involve a single larcenous act. 

(c) If the crime involves several victims at the same place and 
time (e.g., the holdup of both a bar and the group of patrons in 
the bar at the time), a plea to a single count will be adequate. In 
such cases, however, as stated in IV.B, below, the aggravating 
factor-the number of victims, each endangered-ordinarHy w111 
result in our insistence upon a plea to the top count of the indict­
ment and not to any reduced charge whatsoever. 

(d) If the defendant has pleaded to two or more felonies be­
fore he is imprisoned on any of them, and he is thereby likely to 
have his punishment limited by Penal Law § 70.30(1)(C),2 then 
pIcas can be taken to cover remaining indictments. In such in­
stances, our insistence on further pleas would only result in trials 
in which defendants had nothing to lose, since no further penalties 

1 A defendant ehnrgtld with n substnntive crime nnd then with boil or pnrole 
jumping will hnve to plene! to ench sepurntel)'. This npprooch nllows Inw enforce­
ment to know, in the future, thnt he mny be II questionnble bnil or purole risk. 

II This prOVision of the New York PennI Lnw provides: "The nggregnte mOl(­
imllm term of consecutive sentences imposed for two or morc crimes committed 
prior to the time the persoll was imprisoned under IIny of sllch sentences !'hull, 
if it exceeds twenty yenrs, be d~1emed to be twenty yonrs, unlcS:l 'one of the sen­
tences was imposed for II Clnss II felony, in which cnse the nggregnte Illllximum 
term shull, if it exceeds thirty years, be deemed 10 be thirty years," 
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could be imposed. However, if there are strings of felonies (see 
IV.B, below), the defendant should be compelled to plead to top 
counts of each transaction to which a guilty plea is taken. 

HI. Reduc~ion of FeJonies in the Criminal Court 

Frequently, defendants will be arrested and charged with 
felonies, particularly Class E felonies, but the gravity of the cases 
will not require that they be treated as felons. In the past, this 
type of charge sometimes was reduced to misdemeanor status in 
the Criminal Court only if the defendants expressed their wi1ling~ 
ness to plead guilty to misdemeanors promptly as a condition of 
such reductions. 

I nsorar as this has been the practice, it tends to deprive de­
fendants of their right to trial in cases in which a misdemeanor 
charge~ father than a felony charge, is appropriate. 

If a case is worthy of miscIemea'nor treatment only, it is Of­

dinarUy to be accorded such treatment even though the defendant 
has not expressed his willingness to plead guilty. But reduction 
to misdemeanor status must then be considered in assessing the 
pIca ultimately to be offered if the defendant, through counsel, 
wishes thereafter to engage in plea negotiations. For example, if 
a case starts as a provable E felony (e.g., a larceny of property 
valued at about $300), but is reduced to an A Misdemeanor, de­
fense counsel is not entitled routinely to further plea concessions 
(e.g., ultimately making the case a Class D Misdemeanor). 

The situations in which provable felonies should be reduced to 
A Misdemeanors, without insisting that guilty pleas promptly be 
entered, will include borderline felonious assaults, borderline grand 
larcenies, possibly some burglaries in the third degree, and some 
weapons charges (in which defendants have no prior records and 
are in New York briefly with a weapon, possession of which is law­
ful in the state from whence the defendants come, or when unlaw­
fully possessed we&pons have come to light in the hands of victims 
of crime:: defending themselves.) 

The provisions of the previously issued memorandum govern­
ing misdemeanor pleas hl certain low level methadone sales still 
apply. Other than in low level methadone sale cases, misdemeanor 
pleas are not to be afforded to avoid the impact of the predicate 
felony laws. If, however, a misdemeanor would be tendered, as 
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CIfI\P'l'ER 12 

THE ROLE OF THE PROSECUTOR IN PLEA 
NEGOTIATIONS AND SENTENCING 

EACH PROSECUTOR'S OFFICE SHOULD HAVE DEFINITIVE POLICIES 
REGARDING PLEA NEGOTIATIONS. THE FOLLOWING CRITERIA 
SHOULD BE CONSIDERED IN DETERMINING WHAT RECOMMENDATIONS 
ARE WARRANTED: 

a. 

b. 

c. 

d. 

e. 

f. 

g. 

h. 

i. 

j . 

k. 

1. 

THE NATURE AND SERIOUSNESS OF THE OFFENSE OR 
OFFENSES CHARGED, I.E., CRIMES AGAINST THE PERSON, 
CRIMES AGAINST PROPERTY; 

AN EVALUATION OF THE PROOFS; 

AN EVALUATION OF THE WITNESSES, I.E" THEIR 
AV~ILABILITY FOR TRIAL, ANY IDENTIFICATION 
PROBLEMS, CREDIBILITY, RELATIONSHIP TO THE 
VICTIM, IMPROPER MOTIVES, ETC.; 

THE CIRCUMSTANC~S OF THE VICTIM, I.E., EXTENT 
OF BODILY OR OTHER PERSONAL INJURy,pROPER'l'Y 
RIGHTS, ECONOMIC LOSS INCURRED, AS WELL AS THE 
FEELINGS AND ATTITUDE OF THE VICTIM, INCLUDING 
AN EXPRESSED WISH NOT TO PROSECUTE; 

THE BACKGROUND OF THE DEFENDANT, INCLUDING HIS 
AGE, FAMILY STATUS, WORK STATUS, PRIOR ARREST, 
JUVENILE AND CRIMINAL RECORD, AND ANY RELATIONSHIP 
BETWEEN THE DEFENDANT AND THE VICTIM; 

THE ATTITUDE AND MENTAL STATE OF THE DEFENDANT AT 
THE TIME OF' THE CRIME, THE TIME OF THE ARREST, 
AND THE TIr-1E OF THE PLEA NEGOTIATION; 

ANY UNDUE HARDSHIP CAUSED TO THE DEFENDANT; 

THE CIRCUMSTANCES OF THE ARREST, I.E. WHERE AND 
AT WHAT TIME IT t'JAS MADE, \VAS IT PURSUANT TO A 
WARRANT AFTER SEVERAL ATTEMPTS TO LOCA'l'E THE 
DEFENDANT, OR DID THE DEFENDANT VOLUNTARILY 
SURRENDER; 

ANY PAST OR POTENTIAL COOPERATION WITH LAW 
ENFORCEMENT; 

ANY POLICE RECOMNENDATIONS; 

THE MORAL CONSEQUENCES IN THE CmUo1UNITY; 

THE POSSIBLE DETERRENT VALUE OF PROSECUTION; 
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2. 

m. 'l'HE l\GE OF ,E Cl\SE: 

n. A HIS'l'ORY OF NON-ENF'ORCEHENT OF 'rilE S'fA'l'U'l'E v 1. 0 LA'rED i 

c. ANY OTHER l\GGRAVNrING OR r·lI'fIGNrING CIRCUHS'rANCES. 

EACH PHOSECtI'1'OR ' S OFFICE SHOULD III\VE DEf'INI'l'JVE P01,I('1I-:5 
REGARDING THE SENTENC ING PROCESS. THE PHOSECU'rOH I S FUNC'1'10N 
DOES NOT TERMINATE UPON THE RETURN OF A GUILTY VERDICT OR 
THE DISPOSITION OF CRIMINAL CHARGES BY VIRTUE OF A PLEA 
AGREEt-'1ENT. 

a. THE PROSECUTOR SHOULD MAKE A REASONED JUDGMENT 
AS TO ~'1HETHER A RECOHt-1ENDATION SHOULD BE HADE 
IN A PARTICULAR CASE. THE CONSIDERATIONS SET 
FORTH IN STANDARD 1 ARE EQUALLY APPLICABLE TO 
THE SENTENCING PROCESS AND INCLUDE: 

(1) 'rHE NATURE OF THE OFFENSE 

(2) THE EFFECT OF THE CRIME ON THE VICTIM 

(3) THE BACKGROUND OF THE DEFENDANT 

(4) THE RISK TO THE PUBLIC 

(5) THE POSSIBILITY OF REHABILITATION 

b. THE PROSECUTOR SHOULD NOT MAKE THE SEVERITY OF 
SENTENCES THE INDEX OF HIS EFFECTIVENESS. NEVER­
THELESS, HE MUST ALNAYS BEAR IN MIND THAT HIS 
PRIMARY OBLIGATION IS TO PROTECT THE PUBLIC. THE 
PROSECUTOR, WHO OF COURSE IS FULLY FM1ILIAR WITH 
THE FACTS, IS OBLIGED TO ENSURE THAT THE PUBLIC'S 
RIGHT TO BE PROTECTED AGAINST CRIMINAL ATTACK IS' 
RESPECTED. TO THE EXTENT THAT HE BECOMES INVOLVED 
IN THE SENTENCING PROCESS, HE SHOULD SEEK TO ASSURE 
THAT A FAIR AND INFORMED JUDGMENT IS MADE ON THE 
SENTENCE' AND HE MUST AT'l'E~1PT TO AVOID UNFAIR 
SENTENCE DISPARITIES. 

c. THE PROSECUTOR SHOULD ASSIST THE COURT IN BASING 
ITS SENTENCE ON COMPLET,E AND ACCURATE INFORMATION 
FOR USE IN THE PRESENTENCE REPORT. HE SHOULD 
DISCLOSE TO THE COURT ANY INFORMATION IN HIS 
FILES RELEVANT TO THE SENTENCE. IF INCOMPLETENESS 
OR ERRORS APPEAR IN THE PRESENTENCE REPORT, HE SHOULD 
TAKE STEPS TO PRESENT THE COMPLETE AND CORRECT 
INFORMATION TO THE COURT AND DEFENSE,COUNSEt. 
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Plea negotiation has now been accepted as a legitimate 

and respectable adjunct of the administration of the criminal' 
92 

laws. 

92 
R. 3:9-3 codifies certain procedures relating to the plea 

negotiation process. It provides: 

(a) Plea Discussions Generally. The prosecutor 
and defense counsel may engage in discussions 
relating to pleas and sentences, but except 
as hereinafter authorized the judge shall take 
no part in such discussions. 

(b) Entry of Plea Agreement. Where the prosecutor 
and·defense counsel reach an agreement as to the 
offense or offenses to which a defendant will plead 
on condition that other charges pending against 
the defendant will be dismissed or an agreement 
as to the sentence which the prosecutor will recommend, 
such agreement shall be placed on the record in 
open court at the time the plea is entered. 

(c) Disclosure of Agreement to Judge. Upon 
request of the parties, the judge may permit the 
disclosure to him of the tentative agreement and 
the reasons therefor in advance of the time for 
tender of the plea. The judge may then indicate 
to the prosecuting attorney and defense counsel 
whether he will concur in the proposed disposition 
of the information in the presentence report 
at the time of sentence is as has been represented 
to him at the time of his initial concurrence and 
supports his determination that the interests of 
justice would be served by his concurrence. If 
the agreement is reached without such disclosure 
or if the judge ~grees conditionally to accept 
the plea agreement as set forth above, the entire 
plea agreement:and concurrence shall be placed 
on the record fh open court at the time the plea 
is entered. 

(d) Agreements involving the right to Appeal. 
Whenever a ple~ agreement includes a provision 
that defendant will not appeal, the court shall 
advise the def!ndant that, notwithstanding the 
inclusion of this provision, the defendant has 



Our SUpL'.Hle COU1:t h!)s recogni?l!d t~hat "there is n()Lhin(J unholy 

in honest plea (negotiations) between the prosecutor and 

defendant and his attorney in criminal cases. At times, it 

is decidedly in the public interest, for otherwise, on 

occasion the guilty would probably go free .... " State ~~ TaylQr, 

49 N.J. 440, 455 (1967). So too, the Supreme Court of 

the United States has noted that "the disposition of criminal 

charges by agreement between the prosecutor and the accused 

is an essential component of the administration of justice. 

Properly administered, it is to be encouraged. If every 

criminal charge was subjected to a full-scale trial, the 

states and the Federal Government would need to multiply by 

many times the number of judges and court facilities." 

Santabello v. New York, 404 ~ 257, 260 (1971). 

It is not possible to establish absolute standards 

on a statewide basis that would dictate the only acceptable 

plea agreement under a given set of circumstances. Indeed, 

even within ~he same office, there are very few plea negotiation 

principles for which there can be no exceptions. The prosecutor 

must make certain that each case is determined individually 

according to its own unique facts and circumstances. The 

ultimate factor must always be the exercise of good judgment 

by the negotiating prosecutor. 

92 (cont'd) 
the right to take a timely appeal if the 
plea agreement is accepted, but that if he doe's 
so, the plea agreement may be annulled at the 
option of the prosecutor, in which event all 
charges shall be restored to the same status as 
immediately before the entry of the plea. 

(e) Withdrawal of Plea. If at the time of 
sentencing the judge determines that the interests 
of justice would not be served by effectuating 
the agreement reached by t~e prosecutor and defense 
counsel, the defendant shall be permitted to withdraw 
his plea. 
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his guilty plea, and the fact that a goal of plea nego­
tiation-sparing the time of the trial court and the 
trial Assistant-has been frustrated by the prior 
preparntioll and commencement of the trial of the 
case. 

(h) The mere possession, by the defendant or an accom­
plice, of a loaded gun in connection with the crime. 

Mitigating Factors: 
(a) The absence of any prior criminal record of the de­

fendant. 
(b) The extreme youth or adyanced age of the defendant 

or special conditions of health. 
(c) The sound prior social history of the defendant (e.g., 

military record, work record, etc.). 
(d) The attitude of forgiveness on the part of the victim. 

(This can be considered, but should not be determina­
tive. After an Assistant has examined the pre-plead­
ing report, he can gauge both the danger and the pros­
pects of rehabilitation better than the victim of this 
single crime.) 

(e) The defendant's aid to the authorities in the solution 
of this and other crimes. 

(f) The genuineness of the defendant's contrition, and the 
substantiality of any indications of reform on his part. 

(g) Weakness in the People's proof. As above, however, 
if the prosecution lacks a provable case, ordinarily 
there should be a dismissal rather than a plea bargain. 
And, if the crime is of an egregious nuture·-a nasty 
armed robbery-a greatly reduced plea thnt can carry 
only.obviollsly inadequate punishment, should 110t be 
forthcoming. We are better off trying the case than 
giving away so much that adequate protection for the 
community cannot be forthcoming. 

The above list of aggl'avating and mitigating factors is not ex­
haustive, and cannot be. The Assistant who has examined the pre­
pleading investigation should consider family status, employment 
record, psychiatric history, if any, and other fuctors revealed in 
that report. The scope of the punishment available to the Court 
is also to be considered. 
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v. Procedure in Court 

As in the past, plea negotiations ordinarily are to be carried on 
off-the-record between Assistants and defense counsel, or off-the­
record at bench conferences in which the Judge participates. 

In every instance in which a lesser plea recommended by the 
Assistant is more than one Class less than the highest count 
charged in the indictment, {/ fully detailed, highly specific statement 
is to be made by the Assistant on the court record as to the reason 
for recommending the acceptance of that plea. 

A single statement that the plea "is in the interests of justice," 
or that the "plea affords adequate scope in sentencing," provides 
no information and does not comply with this policy. 

If the highest count in the indictment was a "puffed" count, 
this should be stated as a reason for reduction. If the lesser plea 
is, in part, justified because the defendant had no prior criminal 
history, and was previously stuble and law abiding, specifics de­
monstrative of sllch stability should be placed on the court record 
(e.g., references to his employment, etc.). If the defendant aided 
the prosecutor or the police, and this is a basis for the lesser plea, 
this, too, must be placed on the court record, but when advisable 
can be done at the bench, or in chambers in the presence of the 
defendant and his counsel. All reasons justifying the lesser plea are 
to be fully stated, as well as all terms and conditions upon which 
the plea is given. 

This statement, 011 the court record, of reasons should take 
place at the same session of court at which the plea is entered. It 
may be made before the plea is accepted or immediately thereafter. 

VI. Reduced Pleas Concerning Certain Specific Crimes 

Certain specific crimes and particular dispositional policies 
concerning them are considered in this section. This list is illus­
trativt:), not exhaustive: 

A. Homicides. In the following types of homicide cases, no 
lesser plea wm be offered to the actual killer, or his accomplice, 
absent the most unusual circumstances. Befor~ any lesser plea is 
recommended in the following types of homicide, it must be ap­
proved by the Homicide Bureau Chief. 

t. The killing of an on-duty police officer or prison guard. 
(This, indeed, is non-reducible pursuant to statute.) 

:J 
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2. Multiple killings. 
3. Kidnapping for ransom, or the taking of hostages in which 

the victim is killed. 
4. Murder for hire. 
S. Murder when the defendant has previollsly been convicted 

of a homicide. 
6. Murder of a public official while engaged in the perfor­

mance of his duties, or murder of a "political" nature (e.g., 
assassination) . 

7. Murder of a witness. 

n. Larceny. No effort will be made herein to set a monetary 
dividing line in larceny cases which win prevent the acceptance of 
a lesser pIca. Suffice it to say that an unWillingness to make restitu­
tion when the defendant appears to have some means to do so, the 
value of the property stolen, and callousness toward victims un­
able to protect themselves, are key elements affecting plea deter­
mination in larcenies. 

C. Narcotics Cases. In narcotics cases, plea negotiations are 
in great ·measure governed by the provisions of the Jaw relating to 
Dangerolls Drugs which became effective on September 1, 1973. 
\Vhen the defendant is engagea in the sale of heroin, cocaine, or 
opium for profit, and is a non-user, no lesser plea will be accepted 
without the consent of the Special Assistant District Attorney in 
charge of Narcotics Prosecutions. 

D. Predicate Felony Cases. Situations where the defendant 
has a prior felony conviction as defined in Section 70.06 are like­
wise governed by the "predicate felony" provisions which became 
effective September 1, 1973. 

E. Rackets Cases. Indictments involving organized crime or 
racketeering and official corruption have always been the subject 
of speciul attention of the New York County District Attorney's 
Office. When government employees or officials have been charged 
with felonies committed in the course of their official duties, mis­
demeanor pleas are not, ordinarily, to be permitted, even though 
the same crime, if committed by one other than a government em­
ployee, might be disposed of by a misdemeanor plea. 'iA public 
duty is a public trust," and this office has a special responsibility in 
seeing that it is so regarded. 
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pertaining to the subject defendant should b~ gathered and 

considered for possible disposition. If the defendant advises 

the negotiating prosecutor of new charges which have not yet 

reached the prosecutor's office or if the criminal history 

record information indicates any pending charges the prosecutor 

should contact the local police department or municipal court 

and request that said charges be forwarded immediately so that 
93 

they may be included in the plea agreement. This will 

enable the prosecutor to make a plea offer based on a more 

accurate assessment of the defendant's criminal proclivity, 

provide an opportunity to clear the docket of several 

indictments or potential indictments, and give the sentencing 

judge a clear picture of the defendant's background. It will 

also obviate the necessity of repeating the procedure when 

other charges ripen. 

Before plea negotiation has resulted in final agree-

ment, consideration must be given to its effect on codefendants. 

It should be the goal of the prosecutor conducting negotiations 

to strengthen, or at least not weaken, his case against co-

defendants. Where appropriate, he may wish to exact some form 

of cooperation from the defendant as a condition of the plea 

agreement. In some cases the prosecutor may wish to elicit 

certain information from the defendant, on the record, thereby 

protecting the State's position against codefendants in subsequent 

trials. Conversely, a defendant who has decided to plead 

93 
If the record information indicates the pendency of a charge 

in another county, the prosecutor should contact the foreign 
prosecutor to see if a "negotiated plead qan be arranged pursuant 
to R. 2:25A-l. 

-159-
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'lui 1 ty may \·,ish to ke complete rcsponsibilit for lhe 

criminQl Qct, and thereby exculpQte codefendants. The prosecutor 

would then be in a position to dismiss charges against codefendants. 

No plea agreement should be consummated unless the 

negotiating prosecutor has had an opportunity to review the 

defendant's complete record of prior criminal involvement. 

In many cases, since criminal records are often incomplete, 

a detective should be assigned to determine the final disposition 
94 

of charges. It should be obvious that a defendant's prior 

criminal activity is a very significant factor to be considered 

before entering a plea bargain on current charges. 

It is often advisable to contact the police officers 

who investigated the crime which is the subject of negotiations 

in order to obtain further information concaining the defendant. 

A prosecutor's decision to enter a plea agreement is a 

discretionary act which cannot be forced on him by court or counsel. 

He is not limited to considering only prior convictions in 

determining whether or not to exercise his discretionary 

authority. Information obtained from local authorities 

that a defendant has engaged in criminal activity which has 

not resulted in a conviction may be a significant factor 

to consider. 

Where there is a specialized unit within an office 

with jurisdiction over crimes of the type being considered for 

a plea negotiation, ~, homicide, narcotics, gambling, etc., 

the appropriate member of such unit should be consulted. In 

94 
See also the discussion concerning simultaneous disposition of 

open char.ges, supr~. 
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relevan t informa tion concern i ng the de Ee::ndan t, ' .... h lell In.~ly not 

appear in the file. He may Qlso wish to consider the eff(~ct 

of the plea on the overall operation of the speciQlized unit. 

Before consummating a plea agreement in sensitive 

cases such as rape, assaults on police officers and "police 

brutality" situations, the victim should be contacted. The 

victim should be advised by the prosecutor of the latter's 

reasons for making concessions. The prosecutor should solicit 

the victim's views and answer all questions concerning 

disposition of the charges, but should never be in the 

position of requesting the victim's permission to complete 

the agreement. So too, although an arresting police 

officer should in certain cases be consulted, the prosecutor 

should not yield his authority to enter a plea agreement. 

Generally accepted types of agreements may be 

divided into three categories: 

1. Recommendations that separate indictments 

or counts of the same indictment or of other complaints or 

indictments be dismissed in return for specified guilty 

pleas. See R. 3:9-3; ~ 3:25-1. 

2. Recommendations for specified maximum exposure 

less than the statutory maximum (or a concurrent sentence). 

See R. 3;9-3. -. 
3. Recommendations that the crimes charged be 

downgraded to lesser included offenses, either indictable or 

disorderly. Prior to indictment the prosecutor can administratively 
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dismiss or downgrade oLfenses and remand to the ;.~nicipal 

court. After indictment a court order is required, and the 

indictable offense can b~ dismissed upon plea to the downgraded 

offense. See R. 3:25-1. 

It is "essential that the terms of the agreement 

be clear and unequivocal and fully understood ~y defendant." 

State v. Brown, 71 N.J. 578, 582 (1976). An agreement may 

contain concessions by the defendant waiving his right to 

appeal. See State V. Gibson, 68 N.J. 499 (1975), as to the 

effect thereof. See also ~ 3:9-3(d). If the court rejects 

the prosecutorial recommendations made as part of a negotiated 

plea the defendant is entitled to withdraw his plea. R. 

3:9-3(e) . 

The Prosecutor in each county should develop, reduce 

to writing, and distribute to every member of his staff, his 

plea negotiation policies which should be broad enough 

to apply to all cases. This will tend to encourage a 

consistency of approach in similar situations and to minimize 

the effects of forceful judges, persuasive counsel and 

negotiating prosecutors with widely divergent plea negotiation 

?hilosophies. 

Either the Prosecutor, his First Assistant, or 

a designated assistant must always be available to discuss 

and interoret office policy as it applies to a specific 

set of facts. In order to encourage uniformity and to 

discour.age disparity, the Prosecutor or his designee 

(such as the First Assistant or the Chief of the Trial Section) 

should approve all negotiated plea agreements. This 
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assistant must Je a thorough knowledge c I.lndersblndi I1g 

of office policy and the requisite authority to accept or 

initiate offers which constitute exceptions to established 

policy. 

Internal office plea negotintion procedures should 

concentrate on three essential elements: 

1. Preparation of agreements at the 

earliest possible stage of the proceedings; 

2. Documentation of each plea negotiation 

sought to be entered by means of a written 

memorandum which would become a permanent 

part of the file; 

3. A multiple review of each plea negotiation 

prior to consummation. It is imperative to 

clearly define who in the office has the 

requisite authority for approving, rejecting 

or modifying a plea agreement. 

Turning now to the subject of sentencing, it is 

axiomatic that the role of the prosecutor does not terminate 

upon the return of a guilty verdict or the disposition of 

criminal charges by virtue of a plea agreement. The prosecutor 

must recognize that he has an affirmative function with 
95 

respect to the sentencing process. He may take any appropriate 

95 
Of course if part of a plea negotiation is that the prosecutor 

will make no recommendation as to sentence, this must be strictly 
adhered to. State v. Brown, supra. The prosecutor must adhere 
to the terms of a plea negotiation, howeve~. If a specific 
recon~endation as to sentencing WAS promised to the defendant, 
the prosecutor must "meticulously" carry it out. See State v. 

(cont'd) 
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position at scntenci \lith l."'OSpcct to ci'lch cas'" .involving 

either a plca or trial, provided that if a negotiAted plea w~s 

involved, the terms of that plea must he strictly adhered to. 

'rhat is not to say that u prose'cutor i~ duty bound to tak(! 

a position with respect to sentencing in each case. However, 

his decision to make a recommendation with regard to a 

sentence should be based upon reasoned judgment. 96 Plainly. 

the guidelines set forth above with respect to plea bargaining 

are equally applicable to sentencing recommendations. 

stated somewhat differently, the nature of the offense, the 

effect of the crime on the victim, the background of the 

defendant, the risk to the public, and the possibility of 

rehabilitation must be considered~ 

95 (cont'd) 

Jones, 66 N.J. 524 (1975) for a situation where the prosecutor 
failed to recommend concurrent sentences pursuant to the terms 
of a plea negotiation. However, where the plea is not 
entered pursuant to negotiations, the prosecutor may make any 
appropriate recommendation upon the entry of a guilty plea. 
Moreover, the prosecutor may also be heard at sentencing 
following convictions after trial. 

96 As part of a negotiated plea, the prosecutor may recommend 
incarceration or a maximum exposure or a specific term of 
years. However, if a judge does not impose the specific 
term of years, as recommended by the prosecutor, it is 
not clear the plea can be withdrawn. Cf. state v. Spinks, 
supra. In connection with sentence recommendations 
independent of a negotiated plea, the pr.osecutor can -- and 
in appropriate circumstances should -- recommend imposition 
of a custodial term, the place of incarceration, a specific 
term, a consecutive sentence or any other appropriate action. 

-164-
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4. Norm Maleng, King County Prosecuting Attorney, "Filing and 
Disposition Po1 lctes," Revised, ~1ay 1982, pp. 1-20, 39-45. 

Note: Portions of this document have been deleted in order 
----- to save space. The complete manual is available for 

examinati'on at the Crime Commission office. 
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SECTION 1: INTRODUCTION 

The discretionary decisions which the law requires a 

prosecutor to make are among the moat important in our system of 

cr~inal justic.. Decisions as to who should be prosecuted ana 

for Wbat crimes and what disposition should be made of those cases 

are vitally important.. Bow t.hey are made affects every citizen. 

Justice require. that all who ~re affected by our decisions know 

tl)e basis on which they ax-a made. In this volume we set forth fh • 

policies which guieSe the decis1.on. we male •• 

'rhese policies reflect the phil'oaophy that all who violate 

t.he criminal law should be punishea, that the degree of punishment. 

should be proportionate to the seriousness of the crimilHll act: and 

~he harm caused to society and that punishment should be imposeQ 

only for what the criminal has done and not for what his status or 

poSition in the community is. Those decisions should be 

consistent so that all can be assured that everyone similarly 

situated 1s treated equally. 

These policies represent the end of t.radi tional plea bargain­

ing in King County. No longer will the disposition of criminal 

cases be negotiated according to hidden and shifting priorities, 

subject to t~e pressures of the moment. These policies require 

accurate charging decisions baaed on What the evidence will 

support and they contemplate tha~ a defendant charged with a 

serious crime will plead guil~y to charges accurately reflecting 
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bis criminal conduct or go to trial. While we recognize that a 

person with a crime free reCQrd who commits a minor offense should 

generally be treated with leniency. we likewise intend that those 

who cCftml t serious crimes and whQ repeatedly commi t c:rimeashould 

expect to receive the punishment which their acts deserve. 

Any set of policies must recognize that exceptions will 

always be necessary. The purpose of these policies ils nat to 

rigidly bind those Who must make individual decisions but to 

articulate principles th.at will guide them.. When an :individual 

case presents factors which would make application of the general 

policy unjust, it should be acknowledged as an exception and dealt 

wi th accordingly. But the reasons for the exception lean and 

should be set forth in writing. It is this process of sta1:ing the 

general policy and requiring justification for departures which 

insures responsible and consistent decision making. 

Like any set of policies these involve the setting of 

priorities. These priorities reflect both the fact that some 

crimes are more serious than others ;;md thus worthy clf more 

official resources and the fact that those resources are always 

limited. Choices Dust be made. ~at these policies insure is 

that those priorities are stated openly and applied .~venly. 

~his statement of policy is not meant to be a static docu­

ment. As we gain experience with the effect of these policies in 

- 2 -

practice and as conditions change so will our policies evolve. 

Through this process of constant re-examination, we will insure 

that these policies best serve the public trust which is involved 

in each decision we make. 

- 3 -
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SECTION 2: GENERAL PRINCIPLES 

I. CHARGING DECISION 

The initial Charging decision is the moat fmportan~ aingle 

decision a pros~~utor maK... Placing an accurate initial label on 

the criminal conauc~ involved is essential to the elimination of 

traditional plea bargaining sinca cbarges ow'ill not routinely be 

reduced to induce plea. of 9uil~y. Defendanto will be expected to 

plead 9uil~y to charges accurat~ly reflecting their crimes or go 

t.o trial. 

~o guarantee that the initial charg_ is as accurate as 

possible only deputies with felony trial experience will file 

charges. Every decision to file charges will be approved by a 

senior deputy prosecuting attorney. Any decision to decline to 

file will be supported by written reasons approved by a senior 

deputy_ Police agencies or victims who disagres with a decision 

not to file may appeal through the chain of command of the 

criminal division and ultimately to the prosecuting attorney 

personally_ 

~o insure that the initial charges are not inflated beyond 

what the evidence will fairly suppor~, these policies require that 

issues as to What charge or degree should be filed be resolved 

conservatively_ If the evidence will clearly support a charge of 

a lower degree but might also questionably support a higher 

-4-
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degree, the initial charge .hould be of the lower degree. ~his 

insures that weaknesses in proof are not built into cases from the 

beginning. Since proof weaknesses are the major justification for 

t.raditional plea bargaining, this policy is designed to minimize 

thi. juati'fication In the beginning. 

II. DISPOSITION RECOMMENDATION 

~hese polici~s eet forth the poaition of the pros.cuting 

attorney as to both aspects of the disposition of a criminal case: 

(1) the charges and degree ot crime the defendant will be expected 

t.o plead ~uilty to, ana (2) the sentence which will be recommended 

to the Bentencing judge. 

~hese policies require tha~ if a defendant wishes to enter a 

plea of guilty the plea should be to charges which accurately 

describe his criminal conduct. If that conduct is a Bingle crime 

then these policies require that the plea of guilty be to the 

highest degree which the evidence will support. 

If the criminal conduct consists of a single incident which 

may leg~lly support several different charges, these policies call 

fo~ a plea of guilty to the crime which most accurately describes 

the conduct involved. For example, if a defendant rapes a person 

while arm~ with Ii knife and, then steals her purse, charges of 

both rape and r~bbery may be filed. Since the gravamen of the act 

- 5 -
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is the ~ape, the plea of guilty should be to the rape charge 

rather than the robbe~ charge. If a plea of guilty to the rape 

charge is entered, then there is little reason to continue to 

trial on the robbery charge and thus these pOlicies permit its 

dismissal. 

At times a defendant will have committed a series of 

identical crimes in a short period of time. For example, a 

defendant with a ~tolen credit card cOmmits the crime of credit 

card forg.~ every time the card is used. It is not uncommon to 

have cases where the card has been used five to ten times in one 

dayw The defendant should be convicted of sufficient charges to 

clearly reflect his conduct as involving multiple offenses but 

there is little utility in requiring resolution of every incident. 

Accordingly, these pqlicies provide that upon a plea of guilty to 

five charges and an agreement to assume responsibility for resti­

tution for all losses that the charges in excess of five need not 

be filed. This principle is applied generally throughout these 

policies. A plea of guilty must be to a sufficient number of 

charges to accurately characterize the defendant as a multiple 

offender. Once that has been acco~plished, there is little 

utility in filing excess counts. This policy, however, does not 

apply to crimes involving personal injuries to vict~s. In those 

cases, a defendant:. must ple,ad guilty to charges involving each 

-6-
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victim, without limit. or go to trial. If those crimes have been 

committed as part of a common course of action, they may be 

combined in one count which names each individual victim. These 

policies always require an admission of guilt as to each 

individual victim where the evidence is sufficient to result in a 

conviction at trial. 

The discussion above has assumed that there exists ~ufficient 

admissible evidence to support a conviction of the crimes charged. 

There will be cases, however, Which appearea to be strong at the 

time of filing but which later develop proof problems. Witnesses 

may become unavail~bl~ to testify; evidence may be ruled 

inadmissible because of the manner in which it was acquired: 

ev.idence supporting a legal defense may come to light; Dr any of a 

myriad of other difficulties may surface. These situations are 

impossibile to predict in advance and must be dealt with on a case 

by case basis. Frequently, these situations make compromise a 

more desirable alternative than proceeding to trial with a case 

that may be lost. These policies permie such compromises when 

they are necessary but require that they be supported by written 

reasons therefore and approved by the chief or an assistant chief. 

In all serious crimes against persons, the compromise must also be 

discussed with the victim. In this way we insure the flexibility 

which is necessary to deal with developing problems but also 
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guarantee that the proof difficulties are real and truly warrant 

the canprcnise which Is propos~. 

~enever the appropriate level of punishment is one year or 

less, the judge must place the defendant on probation and then 

make the jail sentence a conYl~ on 0 pro • A ~'~i f bation Mhis is because 

the law does not allow a direct jail sentence in felony cases. 

This then rais •• the issue of what other conditions of probation 

should be imposed. These policies reject the treatmen~ philosophy 

which holds that we can somehow ·diagnose- the cause of the crime 

ana ·prescribe· a treatment program which will ·cure- the 

offender. Such a philosophy leads inexorably to injustices since 

it deals with defendants on the basis of who they are rather than 

on what they have done. we believe that all who commit similar 

acts should be treated equally, regardless of their background or 

status or potential 1n the world. Rehabilitation can and does 

occur but it happens when an individual defendant makes a decision 

to change. Before that moment, no treatment program 1s likely to 

be ~uccessful. Thus, while our sentence recommendations 1n cases 

where probation is appropriate are designed to facilitate 

rehabili tation once a defendant has deci,ded to reform t.hey 

recognize that our ability to force treatment on those Who are 

unwilling 1s limited. For example, if a particular crime deserves 

a punishment of four months loss of liberty, that sentence would 

- 8 -
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normally be served in the county jail. But 1f a defendant desired 

to receive alcohol or drug treatment, the sentence could be served 

in a residential treatment progr~n. Similarly work or education 

release allows defendants to maintain or learn occupations while 

receiving the just deserts of their crimes. While the period of 

punishment through 10S8 of libery is fixed by the seriousness of 

the crime and the defendant's criminal career, the location .of the 

punishment may vary to increase the likelihood of rehabilitat.ion 

of the defendant. 

III. PRIORITIES 

Like all governmental agencies, we do not have unlimited 

resources. Choices must be made. Priorities must be set. 

These policies reflect our judgment that crimes against 

persons are more serious than crimes against property and thus 

deserving of higher priority in the allocation of prosecutorial 

resources. Because of both their impact on the individual victim 

and their contribution to the climate of fear which is 80 

debilitating to a society, crimes against persons must receive top 

priority. This priority is re'flected throughout these policies. 

Crimes against persons will be prosecuted if the available 

evidence is sufficient to take the CAse to the jury for a 

decision. Crimes against property are prosecuted when there is 

- 9 -



sufficient evidence to make conviction probable. Crimea against 

persons always receive a sentence recommendation Which includes 

~ail or prison time. First offellse I,roperty offenders may receive 

straight probation recommendations. We recognize that thea. 

policies will result in more trials in cases involving crimes 

against persons ana thus require mor~ of our deputies' time. We 

believe this is where their time should be devoted becaus8 of tho 

tremendous impact these crimes have on the public. 

Within the crimes against property category, priorities are 

assigned primarily on the value of the property stolen. Since the 

gravamen of a crime against property is the economic loss 

involved, we believe this distinction is more appropriate than one 

based upon the particular criminal method involved. Special 

mention should be made of the crimes of robbery and residential 

burglary. While the motive for both crimes is normally economic, 

we classify both as crimes against personu and thus deserving of 

high priority: robbery because of the threat of violence and 

injury Which always exists: residential b~rglary because of the 

feeling of fear and loss of personal security which victims suffer 

When thei~ home bas been invaded. 

Within all classifications, priority is given to defendants 

who have a prior crimin~l history. Those Who have proven tbeir 

propensity to commit repeated serious crimes receive the highest 

:: 
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priority in prosecut.ion. Defendants in this category can expect 

prosecution to the maximum extent possible under the law. Coat 

and resource questions are not considered in these caaes. At the 

other end of the spectrum are minor property offenses committed by 

first time offenders. In these cases the shock of the arrest and 

prosecution are usually a Bufficient deterrent to further criminal 

conduct and thus they can be resolved as misdemeanors in Dia·t.rict 

Court rather than with the time and expense of a felany 

prosecution in Superior Court. This expedited handling. however, 

is limited to first. offenders. If a person c~~its a second 

crime, even a relatively minor property of!fense, that person can 

expect full felony prosecu~ion. 

The expedited crime category is limited '~o first felony 

offenders Who bave committed minor theft crime!~ involving property 

of less than $600 in total value, joyriding in motor vehicles and 

drug offensee Whex'e it is cle&.r the drugs were possessed for 

personal use only. These relatively minor crimes can be dealt 

'with adequatel.y by District Court sentences, thus saving scarce 

Superior Court judicial and prosecutorial resources for crimes 

against persons and those committed by repeat offenders. 

We believe this set. of priorities maximizes the effectiveness 

of the limited resources we bave by focusing them on the most 

serious crimes and crimin~l •• 

-11-
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IV. SPECIAL ALLEGATIONS 

The legislature has enacted a number of special atatutes 

which impose mandatory sentences in certain CAses. 

~he first of these statutes deals with habitual criminals. 

Passed in 190~, it provides for a life maximum and fifteen year 

minimum sentence for any person convicted of three felony 

offenses. The statute makes no distinction between the most minor 

and the moat serious crimes. While we believe a sentence of this 

severity is deserved by a defendant who repeatedly commits crimea 

against persons or major property offenses, we also believe it 

would be unjust as well as wasteful of scarce prison capacity to 

impose such a sentence on a t~ird time minor property offender 

whose total criminal career may have involved no violence to 

persons and the loss of only a few hundred dollars. Accordingly, 

these policies limit the habitual criminal charge to those 

offenders who truly deserve it by restricting its application to 

tho&e who commit high impact crimes and whose past criminal 

history indicates a seriell of serioLls crimes. At the same time, 

by prohibiting in habitual criminal cases any form of plea 

bargaining or negotiations, they insure that those who truly 

deserve such a sentence will actually receive it. 

The -firearm- statute (9.41.025) was enacted in 1969 an&! 
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amended in 1981 and operates to require a mandatory prison 

sentence by prohibiting the sentencing judge from granting any 

form of probation. It applies to any crime which was committed by 

a person armed with a firearm. 

The -deadly weapon- statute (9.95.040) was enacted in 1935 

and operates to affect the power of the Board of Prison Terms and 

Paroles to grant paroles. It has no effect on the sentencing 

judge and does not prevent the granting of probation. If a deadly 

weapon was used in the commission of a crime and the judge 

~ent~nces the defendant to prison, the Parole Board is required to 

set a minimum term of at least five years. The Board, however, 

may reduce this mandato~ minimum term if five of its seven 

members agree. 

These policies call for -deadly weapon~ and ~firearm~ 

allegations to be filed in every case where the weapon 'Was 

actually used in the commission of the crime except in assault 

cases where these policies limit the use of these statutes to 

situations where the weapon was actually used to inflict injury or 

in an attempt to inflict injury as opposed to merely being 

present. We believe this is consistent with a legislative policy 

of increasing the punishment when weapons are actually used. 

-13 - 14-
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v. SEXUAL ASSAULT AND CHILD ABUSE CASES 

Sexual assault CAses and crimes against children, because of 

their sensitive nature, require special treatment. More 80 than 

in moat other crimes, these cases present situations where 

prosecution can actually increase the harm already done if not 

conducted in a sensitive and supportive manner. Because of this 

we have a special unit which handles all sexual assault and child 

abuse cases. The unit is composed of specially selected and 

trained deputies. Each case is assigned to a single deputy who 

meets the victim at the earliest opportunity and is responsible 

Yor that case -- and for keeping the victim informed of its 

progress -- from beginning to end. 

It is the position of the office that sexual assaults against 

adults or children are amongst the worst of crimes and that 

persons who commit such crimes should be severely punished. 

However, these policies also recoginize that a large percentAge of 

sexual assaults against children are perpetrated by family members 

or other persons known to the child. In these cas~,s, the victim 

often feels ambivalent about prosecution because while the child 

wants the abuse to stop, he or she does not want the offender to 

go to prison. These policies also recognize that there exist 

treatment programs for treating incest offenders and other child 

molesters. For these reasons, these policies permit in these 

- 15 -
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cases a sentencing recommendation which allow probation and jail 

time rather than prison as long as the offender participates in a 

qualified sexual deviancy treatment program. Inpatient treatment 

may also be an appropriate alternative to prison. 
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SECTION 3: DEFINITIONS 

The following definitions ahall apply to all filing aria 

disposition policies: 

x. -High Impact Crime." are: 

A. murder in the first or second degree. 

B. mana1augllt.er in the first degree and second degree. 

c. Assault. in the first. degree or in t.he second degree whare 
actual serious injury bas been inflicted. 

D. rape in the first or secona degree. 

E. stat.utory rape in the first or second degree. 

F. indecent liberties 

G~ robbery in the first or second degree. 

H. kidnapping in the first degree and second degree. 

I. burglary in the first degree, or second degree involving a 
residence or the loss of more than $5,000. 

J. arson in the first degree and second degree involving 
actual danger to 
human life. 

K. theft 'in the first degree or possession of stolen property 
in the first degree or any related crime involving 
property of a value of more than $10,000. 

L. possession or sale of narcotics or dangerous drugs of a 
value of more than $10,000. 

M. briberyo 

N. intimidating a witness or juror. 

o. extortion in ~he first degree. 

P. viol.ations of the Uniform Firearms Act wheJ;"e t.he defendant 
is on active probation or parole. 

-17-

o. attempt.a, solicitation or conspiracy t.o commit any of the 
above offen •••• 

II. ·Expedit~ Crimea" are t.he following crimes when committed by 
a person Who baa no~ been convicted of a felony or an 
expedited crime wit.hin t.he past five (5) years and who do •• 
not have a pending felony case for which there is probable 
eaus.: 

A. theft or possession of s~olen proper~y of any type,wbere 
~h. to~al value of all proper~y tnken or possessed 
pursuant ~o a common .cheme is less than $600. except 

1. f'rc:n the peraoD. or 

2.. as part. of a bu.ine •• en~erpri.D. or 

3. wbere the propert.y possessea was .to1en ln, a robbery 
or residen~ial burglary and circumstances exist. Which 
give probable cause ~o believe t.hat t.he defen~ant 
comitted the robbery or burglar,y. or 

4. where ~be property possessed was, stolen in more ~han 
one criminal incident. 

B. forge~ or cre~it card forgery when t.he total face value 
of all instruments forged is leBa than $600, unless two or 
more differen~ identities are involved. 

C. credit card theft ~ere the possession involve~ ~e cards 
or identification of one person only. 

D. unlawful issuance of a bank check in an amount less than 
$600. 

E. malicious destruction of property Where the diminutiQn in 
value is less than $600~ 

F. joyriding Where the vehicle ~. abandone4 within 24 houra 
~f the tbef1=-, where no strippin'g occurred, where there is 
no evidence of intent to permanen~ly depriVe, and Where no 
.ubstan~ial damage to the vehicl~ has occurre~. 

-19-
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G. possession of mar.ijuana in the folowing quantities: (1) 
less than 250 grams of marijuana, (2) less than 12 
immature marijuana plants, (3) less than 100 grams of 
hashish. Such cases are not expedited if the 
circumstances indicate 
possession for sale rather than personal use. 

H. possession of other narcotics or dangerous drugs in small 
quantities indicating possession for personal use only. 
Absent other factors, possession of drugs with a street 
value of more than $250 shall be considered as for other 
than personal use. 

I. forged prescriptions where the pu~ose was personal use 
rather than re-sale. 

J. escapes from custody by misdemeanants where no force was 
used and the escape posed no risk to public safety. 

III. ·Prior Conviction· means conviction for non-traffic offenses. 

A. Arrests that do not result in convictions are not prior 
convictions. 

D. Two misdemeanor convictions involving crimes against 
persons, prope~ty or involving drugs or weapons count as 
one felony conviction. Traffic offenses shall not be 
considered except where the present crime is traffic 
related. 

C. Deferred prosecutions resulting from a formal deferred 
prosecution program shall be considered as convictions. 

D. Juvenile record for crimes occ'rrring before July 1, 1978 
will be calculated as foll~ls; 

1. Adjudications of delinquency shall be considered 
as convictions of the most serious crime upon 
which the adjudication was based. 

2. Cases which have been screened sufficient for filing 
and Which have been adjusted shall be considered as 
convictions of the most serious crime upon which the 
adjustment was based. 

3. Cases which result in modification petitions which 
are sustained shall be considered as convictions of 

the most serious crime alleged. 

-19-

IV. 

v. 

z. 

4. Crimea commit~ed b~fore 8ge 14 and s~a~u5 offense • 
• hall hot be considered. 

5. Dependency an~ incorrigibility adjudications shall 
not be con.i~.red. 

Juvenile convictions or aiveraiona occurring after July 1, 
1978 ehall be considered in the same manner aa adult 
convictions excep~ that .~atu. offenses shall not b. 
consia.rea. 

-Multiple Incident.- means independ.,n~ crime. i.e., two 
~obberies of different victim. at different location. are 
separate criminal inc14en~.: the rObbery of two victims at the 
same tim. and location i. one criminal inci~.Dt. 

-Defendant on Active Parole, Probation, or Pending Di~po~l­
tion- means tb.t the ~efendant was subject to tbe jur1sd1ction 
of tbo Parole Board Dr a Superior court judge pursuant to a 
felony conviction and the parole or probation baO not been 
place~ on inactive .tatus by the Department of Social and 
Beal~ Services or tbat the defendant was pending trial or 
sentencing on another felony charge at ~e tim. of the 
commission of the inatant cruu •• 

-20-
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SECTION 5: HOMICIDE 

I. FILING 

A. EVIDENTIARY SUFFICIENL--Y 

B. 

1. Homicide cases will be filed if sufficient admissible 
evidence exists which When considered with the most 
plausible, reasonably foreseeable defense that could 
be rasied under the evidence, would support conviction 
by a reasonable and objective fact-finder. 

2. Prosecut.ion should rIot be declined becau.e of an 
affirmative defense unle •• the affirmative defense is 
of such nature that, if established, it would .result 
in complete freedom for the accused and t.here i. no 
substantial evidence to refute ~e affirmative 
defen.a. 

CHARGE SELECTION 

1. Degree 

a. Aggravated Murder, Death Penalty. 

(1) Any filing deputy who becomes aware of a 
potential death penalty case by virtue of the 
fact 8ubsection (a) and (b) below are 
pregen~, shall immediately notify the Chief 
criminal Deputy and the Prosecuting Attorney. 
No deputy prosecuting attorney is authorized 
to file a notice of Special. Death Penalty 
Sentencing Proceedings without the prior 
personal approval of the Prosecuting 
Attorney If the Prosecuting' Attorney is 
unavail~~le, the prior personal approval of 
the Chi(:.2 C:l'iminal Deputy sha,ll be obtained. 

(2) Notice of Special Death Penalt.y Sentencing 
Proceeding 8hall be filed wer.\ the 
Prosecuting Attorney is satisfied that: 

(a) substantial evidence exist. t.o establish 
that the homicide was in fact 
premeditated for a ,period of t.ime beyond 
that involved in its actual commission; and 
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(b) 

(c) 

one or more of the aggravating factors 
listed in RCW lO.95~020 are present; and 

the defendant's guilt can be proven with 
clear cetainty: ana 

(d) there exists no substantial evidence 
of any mitigating factor listed in RCW 
10.95.070 sufficient to merit 
leniency. 

Murder in the First Degree - 9A.32.030 

(1) Premeditated Murder in the First Degree -
9A.32.030 

(a) Premeditated homicide cases shall be 
filed as m~rder in the first degree 
only if sufficient admissible evidence 
of -premeditation- (See 9A.32.020) 
exists to take that issue to the jury. 

(2) Felony Murder in the First Degree 
9A.32.030(c) 

(a) Felony murder in the first o~ second 
degree shall be charged if sufficient 
admissible evidence exists to take to 
the jury the question of whether the 
death was caused in the course of or 
in furtherance of the requisite felony 
or in immediate flight therefrcm~ 

(b) Felony murder shall not be charged if 
sufficient admissible evidence exists 
to raise a reasonable question as to 
whether the defense set forth in 
9A.32.030(c)(i) through (iv) exists. 
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(c) Doub~s as to whe~her the requisite felony is 
one of those listed in 9A.32.030(c) sna11 be 
resolved by charging felony murder in the 
second degree. 

c. Murder in the Second Degree - 9A.34.050 

(1) All inten~ional homicides other than those 
covered in (a) or (b) above shall be charged 
as murder in the second degree. 

(2) Felony Murder in the Second Degree 

(a) Felony murder in the second degree shall 
be c1.arged if sufficient admissible 
evidence exists to take to the jury the 
question of Whether the death was caused 
in the course of or in furtherance of the 
requisite felony or in immediate flight 
therefrom. 

(b) Felony murder shall not be charged if 
sufficient admissible evidence exists to 
raise a reasonable question as to Whether 
the defense set forth in 9A.32.0S0(b) (i) 
through (iv) exists. 

d. Manslaughter - 9A.32.060 and 9A.32.070 

Non-intention:al homicide not resulting from the 
operation of a motor vehicle shall be charged as 
manslaugther in the second degree (9Ao32.070) 
unless sufficient specific admissible evidence 
exists to take the issue of the defendant~s actual 
knowledge of the risk to the jury, in which case 
manslaughter in thp- first degree (9A.32.060) shall 
be charged. 

e. Negligent Homicide - 46.61.520 

(1) Negligent homicide cases based on DWI or 
recklessness theory shal.l be filed if 
sufficient admissible evidence exists to take 
the DWl or recklessness issue to the jury. 

-41-
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(2) Negligent homicide ca~eB based on a 
disregard for safety or other theory .hall 
not be filed unless the disregard i. a 
gross deviation from the care a reasonable 
person would exercise in tne same 
.ituation. 

£. Where Doubt Exis~. aa to Degree 

Case. Where a question exista as to the proper 
degree to be charged should be resolved by filing 
tbe lower degree and including a notification to 
the tri~1 deputy to consider an amendment upward 
is suCh i. justified ~ the facts as develop8d 
during trial prep~ration. It should not be 
assume4 ~at case. will be reduced in degree upon 
a plea of guilty. 

2. Multiple count. 

If more th~n one person has died as a result of the 
defendant'. conduct, eaCh homicide shall be charged 
separately in the original complaint. or information. 

3. Special Allegations 

a. Refer to "General Provisions'·, pp. 33-34. 

b. Deadly weapon (9.95.040) and firearm (9.41.025) 
allegations ahall be included in each count of 
murder and manslaughter if sufficient admissible 
evidence exists to take the issue to the jury. 

II. DISPOSITION 

A. CHARGE REDUCTION 

1. Degre. 

a. A defendant will normally be expected to plead 
guilty to the degree charged or to go to trial. 
The correction of errors in the initial charging 
aecision or the development of proof problema 
whicb were not apparent at filing are the only 
factors which may normally be considered in 
determining Whether a reduction to a lesser degree 
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will be offered. Caseload pressure or the expense 
of prosecution may not be considered. The 
exception policy shall be followed before any 
reduction is offered. All reductions shall be 
discussed with the victim's next of kin before 
being concluded. 

b. A charge of aggravated murder in the first degree 
shall not be reduced without the prior personal 
approval of the prosecuting attorney. 

c. The prosecuting l!/,ttornay or the chief criminal 
deputy shall be notified of all propo~ed 
reductions prior to the time the reduction is 
offered. 

2. Dismissal of Counts 

a. Normally counts representing separate homicides 
will not be dismissed in return for a plea of 
guilty to other counts. The correction of errors 
in the initial charging decision or the 
development of proof problems Which were not 
apparent at filing are the only factors which may 
normally be considered in determining Whether a 
count shall be dismissed. Caseload p%essures or 
the cost of prosecution may not be considered. 
The exception policy shall be followed before a 
dismissal of counts is offered. All dismissals 
shall be discussed with the victim's next of kin 
before being concluded. 

b. A count alleging aggravated murder in the first 
degree shall not be dismissed without the prior 
personal approval of the prosecuting attorney. 

c. The prosecuting attorney or the chief criminal 
deputy shall be notified of any offer to dismiss a 
count representing a separate homicide prior to 
the time ~he dismissal is offered. 

d. counts of manslaughter or negligent homicide 
representing separate deaths arising from a single 
act or omission may be combined into one count 
alleging the death of each vict~ if the defendant 
indicates a willingness to plead guilty to such a 
count. 
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3. Dismissal of Special Allegations 

Normally firearm and deadly weapon allegations will 
not: be dismissed in return for a plea of guilty. The 
corre~tion of errors in the initial charging decision 
or the development of proof problems which were not 
apparent at filing are the only factors which may 
normally be considered in determining whether to 
dismiss a special allegation. Caseload pressure or 
the cost of prosecution may not normally be consid­
ered. ~he exception policy shall be followed before a 
~ismiss.l of a special allegation is offered. 

B. SENTENCE RECOMMENDATION 

1", Attempts', Soli.citation or Conspiracy 

Attempts, solicitation or conspiracy to commit murder 
shall receive a recommendation one step below that 
which would have been applicable if the crime were 
completed. 

2. Ma x imWl 'l'erm 

a. A maximum term of 20 years shall normally be 
recommended for murder in the second degree. In 
all other cases the statutory maximum shall apply. 

b. Consecutive maximum terms shall be recommended 1n 
all multiple murder cases. In manslaughter and 
negligent homicide cases where multiple deaths 
have resulted from a single act or ommission 
concurrent maximum terms shall be recommended. 

3. Minimum Term 

A minimum term within the range shall be recommended. 
Recommendations outside the specific range shall be 
m~de only pursuant to the exc~ption policy and all 
exceptions in homicide cases must be discussed with 
the victim's next of kin before being concluded. The 
requests of the next of kin of the victim shall always 
be considered and may justify an exception from the 
stated minimum recommendation. 
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4. Restitution 

See "Payment of Rest.itut.ion", page 29. 

1 misdemeanor 
1 felony 
1 felony + 1 misd. 
2 felonies 
3+ felonies 

Murder 1· 
20 years 

Murder 2-

A. 10-15 years 
c. 15-20 years 

Manslaughter 1-

A. 1 1/2-3 
c. 3-5 
E. 5-10 

Manslaught.er 2-

A. 1-2 
c. 1 1/2-3 
E. 3-5 

- A 
- B -= C 

- D 
- E 
II: F 

Negligent. Homicide 

Where B, partici­
pant with t.he 
defendant in the 
conduct which 
cause the death 
(e.g- racing, 
drinking) 

No prior record 

One 'major or five 
mi.nor driving 
violations 
wit.hin t.he 
past 5 
years or 
driverls 
probat.ion 

Two major or 
eight minor 
driving 
violations 
within past 
5 years 
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1 yr. 

1-1 1/2 yr. 

1 1/2- 3 
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