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Union Calendar No. 267

98tH CONGRESS HOUSE OF NEPRESENTATIVES ReporT No.
1st Session { No. 98-446

THE BUREAU OF PRISONS/DISTRICT OF COLUMBIA DE-
PARTMENT OF CORRECTIONS REIMBURSEMENT DISPUTE

OcroBer 27, 1983.—Committed to the Committee of the Whole House on the State of
the Union and ordered to be printed

Mr. Brooks, from the Committee on Government Operations,
submitted the following '

SIXTH REPORT

BASED ON A STUDY BY THE GOVERNMENT INFORMATION, JUSTICE, AND
AGRICULTURE SUBCOMMITTEE

On October 25, 1983, the Committee on Government Operations
approved and adopted a report entitled “The Bureau of Prisons/ .
District of Columbia Department of Corrections Reimbursement
Dispute.” The chairman was directed to transmit a copy to the
Speaker of the House.

I. INTRODUCTION

The court system of the District of Columbia is unique among
the several States in that many of the defendants sentenced by Dis-
trict courts are incarcerated in Federal penal institutions. Under
an informal agreement of long standing, the District of Columbia
Department of Corrections reimburses the Department of Justice’s
Federal Bureau of Prisons under an established formula for per
diem charges for housing those prisoners.

In 1976 a Department of Corrections auditor discovered errors in
the Bureau of Prisons per diem bill, and payment of the disputed
charges was suspended. The matter remained in a state of persist-
ent confusion thereafter, with the Department of Corrections alleg-
ing error and refusing to pay, and the Bureau of Prisons submit-
ting compounded bills and adding interest to the arrears.

(1)
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On June 1, 1983, the General Accounting Office (GAO) released a
report on this subject ! which indicated that the amount in dispute
now well exceeded $20 million, and that the parties were still
unable to reach an accommodation on their differences.

Each agency, in responding to the findings of the GAO, found
thinly veiled satisfaction in the report’s finding of fault in the
other. It was immediately apparent that objectivity and good will
were lacking in the relationship between the parties, and that frus-
tration was developing. Under these circumstances a prompt and
fair settlement appeared unlikely.

On June 2, 1983, the Subcommittee on Government Information,
Justice, and Agriculture convened a public hearing 2 to bring to-
gether individuals with authority to resolve the dispute.

The witnesses included;

General Accounting Office: Mr. Ronald F. Lauve, Senior As-
sociate Director, General Government Division; Mr. Weldon
McPhail, Senior Evaluator, General Government Division; and
Mr. Jeffrey A. Jacobson, Attorney, Office of General Counsel.

Department of Justice: Mr. Wade Houk, Assistant Director
of Planning and Development, Federal Bureau of Prisons; and
Mr. Charles Neill, Deputy Assistant Attorney General, Justice
Management Division.

District of Columbia Department of Corrections: Mr. William
D. Golightly, Assistant Director for Administration; and Ms.
Winifred Myrick, Comptroller.

II. FINDINGS

The Committee finds that:

1. No statute, contract or written procedure contains the ele-
ments of the reimbursement relationship between the parties.
Rather, a customary arrangement seems to have evolved around
the statutory authority of the Attorney General to enter into recip-
rocal prisoner custody agreements with States and territories, but
which is silent concerning the District of Columbia.

2. Neither the Federal Bureau of Prisons nor the District of Co-
lumbia Department of Corrections has acted with enthusiasm to re-
solve the dispute. Information exists in the files of the parties
which, if pooled, would be sufficient to resolve the disagreements,
but there has not been effective action taken to use it.

3. While the General Accounting Office report found a reim-
bursement backlog of $20 million, at the hearing the current ar-
regﬁ'gge was estimated by the GAO witness to be approaching $24
million.

4. Each agency has instituted an improved accounting system
which will help provi”: (»e types of information needed to obviate
most disputed charge -~ t e future, but these improvements will
not serve to resolve the ¢... ..cs of the past seven years.

! Generai Accounting Office, “Millions of Dollars in Charges for Housing D.C. Prisoners in
Bureau of Prisons' Institutions Are in Dispute” (June 1, 1983), GGD-83-44 [hereinafter referred
to as “GAO report”].

2 “The Bureau of Prisons/District of Columbia Department of Corrections: Reimbursement
Dispute,” Hearings before a Subcommittee of the House Committee on Government Operations,
98th Cong., 1st Sess. (1983) [hereinafter cited as “Hearings"),

ry c——— ., 8
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5. Both the Bureau of Prisons and Department of Corrections
witnesses assured the committee that the required information
Evoulilg}é)e exchanged and the matter resolved by the end of Septem-

er, 3.

III. RECOMMENDATIONS

The Committee recommends that:

1. The Bureau of Prisons and the Department of Corrections
should draft and execute a detailed memorandum of understanding
which reduces to writing all agreements and conditions relating to
the housing of District of Columbia inmates in Federal penal insti-
tutions. This memorandum of understanding should define the doc-
umentation which is required to establish custodial responsibility
for inmates, and establish the information exchange procedures
necessary to protect the positions of each party.

2. Each agency should designate a senior official with authority
to settle the dispute, and immediately proceed to identify, locate,
and share the required information in its possession.

3. A reasonable number of staff auditors should be made availa-
ble by both the Bureau of Prisons and the Department of Correc-
tions for such time as will be necessary to process and review the
information.

4. A joint Bureau of Prisons/Department of Corrections report
should be submitted both to the Chairman of this committee and
the Chairman of the Committee on the District of Columbia by no
later than October 28, 1983, stipulating the terms of settlement or,
should impediments to settlement arise, the nature of the impedi-
ments and the steps being taken to resolve them.

5. The joint report required in Recommendation 4 should also
contain recommendations, if considered necessary, for legislation to
correct statutory or regulatory deficiencies which may have con-
tributed to the confusion over interagency reimbursement.

IV. DiscussioN

At the time of the hearing there was an average of 1,300 District
of Columbia Department of Corrections inmates housed per day in
various Federal Bureau of Prisons institutions. Because of the
unique status of the District of Columbia as a Federal district that
also enjoys home rule, these inmates, though tried in the District
of Columbia court system, could have been convicted and sentenced
under provisions of either the U.S. Code or the D.C. Code, or both.

If sentenced under the provisions of the U.S. Code, they are con-
sidered Federal prisoners and no reimbursement is in order for
their support while incarcerated. If sentenced under provisions of
the D.C. Code, then the District pays the Bureau of Prisons a sub-
sistence charge for each inmate. Confusion can occur, however,
when a defendaat is convicted and sentenced for varying periods of
ycars on muliple charges under both codes. In such a case, ques-
tions can srise regarding the point in time at which the prisoner
ceases to be a ward of the District of Columbia and reverts to Fed-
eral custody. In other cases there can be confusion, usually the
result of faulty recordkeeping, as to what the inmate’s initial custo-
dial status should be.
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The Federal Bureau of Prisons and the various State prison sys-
tems will, on a reciprocal basis, occasionally house each other’§ in-
mates, and the Attorney General is authorized by law to enter into
reimbursement contracts with the States for the costs of prisoner
support.® But, according to GAO, when this provision of the U:S.
Code was enacted in 1952, the budget and operations of the District
of Columbia judicial system were entirely under the control of the
Congress, and the District budget was just another part of the Fed-
eral budget. Funds could easily be reprogramed from one account
to another. Home rule, with its separate budget and independent
sources of income, did not occur for another two decades. Thus, in
1952 the Attorney General was authorized to enter into inmate
subsistence contracts with the States and territories, but such .con-
tracts with the District were never contemplated, and therefore
never authorized.

In fact, a provision of the D.C. Code passed by Congress in 1926
provides that the D.C. Government shall reimburse the Bureau of
Prisons for maintenance of D.C. prisoners, and that the sums be
paid into the Treasury as miscellaneous receipts.*

By mutual agreement, albeit unwritten, the Bureau of Prisons
continued to house District inmates under terms similar to those
established for the other States. On a quarterly basis the Bureau of
Prisons would calculate the amounts owed by the D.C. Department
of Corrections and submit its charges for payment.

During the Transition Quarter of 1976, a District auditor detect-
ed mathematical errors in the quarterly bill, and the Department
of Corrections, never having thought to challenge the bills in the
past, decided that all subsequent bills would be audited and veri-
fied before payment would be tendered. Because the information
necessary to verify the bills was not readily obtainable, and no
system existed by which to identify and request it, the delays began
and have persisted to this time, mired in a swamp of disputed
amounts and unaudited bills.

In its report the GAO succinctly stated the three areas of conten-
tion:

Disputed billings.—These are billings the Bureau submitted
to the Department of Corrections for individual inmates for
whom the Department of Corrections says it has no record.
Since October 1976, disputed amounts totaling thousands of
dollars have been included in most of the quarterly bills.

Unpaid billings.—Two quarterly bills, the fourth quarter of
fiscal years 1978 and 1979, were not paid at all. These amount-
ed to $1.94 million and $2.46 million, respectively. The Depart-
ment of Corrections said it never received the documentation
necessary to verify the two bills; the Bureau said it was sent.

Interest charges.—In October 1981, the Bureau began to
charge interest on all monies it felt were owed at the then cur-
rent rate of 16 to 18 percent. According to Bureau records, th~
District disputes these charges, arguing that interest cannot Le
charged on debts that the Bureau is responsible for clarifying.5

3 U.8, Code title 18, § 5003(a). The entire section is reproduced at appendix 1.
424 D.C. Code, § 423. See appendix 3.
5 GAO report at 2,

5

While most charges go through the verification process unchal-
lenged and are paid when due, those which have not been paid
have reached an aggregate amount of $24 million.6 '

The Bureau of Prisons, finding itself unable to collect the chal-
lenged funds, felt obligated by Treasury Department regulations to
assess interest on the unpaid amounts. The District protested,
claiming that the amounts which were in dispute should not have
been considered as delinquent and subject to interest charges.
Rancor and frustration resulted, thus numbing the chance of ami-
cable resolution.

The issue of interest payments may have become moot, however,
having been overtaken by the Debt Collection Act of 1982.7 This
legislation may prohibit the imposition of interest on a delinquent
account owed by a State or local government to the United States.
The Bureau of Prisons has requested an opinion from the Comp-
troller General on this issue.

According to Mr. Houk, “I don’t believe the Bureau of Prisons
has any inherent desire to assess interest. We have been respond-
ing basically to specific regulations of the Treasury Department
and possibly in addition to this opinion being sought from the
Comptroller General, we can engage in more discussions with the
Treasury Department and see if interest charges could be adminis-
tratively waived.” 8

Mr. Houk’s gesture of compromise provides welcome relief to the
combative atmosphere u:1 the past few years, and should contribute
to the clearing of frustrations on both sides.

In the period since the problem arose seven years ago, each party
had made isolated representations to the other in sporadic at-
tempts to gather information, but neither was motivated to provide
the vigorous effort required to successfully verify the bills. The
GAO report maintained that there was no incentive or sense of ur-
gency at the Department of Justice. The Bureau of Prisons could
not have kept any amount they collected, because the law requires
such recoveries to be deposited in the general fund of the U.S.
Treasury, not in the accounts of the Bureau of Prisons. By con-
trast, in the case of a State or territory, reimbursements are depos-
ited in the Bureau’s account for use in offsetting its operating
expenses.®

The District of Columbia, for its part, appeared equally unmoti-
vated to urge the matter to settlement. Such an act would require
the District to immediately interrupt its already occasionally trou-
bled cash flow to the tune of many millions of dollars.°

Both the Bureau of Prisons and the Department of Corrections
witnesses, while denying any lack of motivation within their re-
spective agencies, also candidly conceded that some outside cata-
lyst, such as the GAO Report and the hearing, was nesded to move
the matter off dead center.1!

8 Hearings at 9.

7 Public Law 97-365, enacted Oct. £5, 1982,
8 Hearings at 26.

9 GAO Report at 5.

10 Hearings at 12, 21-22,

11 Hearings at 24.
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Both witnesses assured the committee at the hearing that their
agencies are now sufficiently motivated to resolve tieir differences,
and promised to do so promptly. Mr. Houk stated, “The Director of
the Bureau of Prisons, Norman Carlson, asked me to convey to this
subcommittee his personal commitment to bring the situation to a
prompt and final resolution. We will continue to meet with officials
of the D.C. Department of Corrections and the D.C. Comptroller’s
Office to promptly resolve all past bills in dispute and to jointly im-
prove billing and payment procedures for the future.” 12

Mr. Golightly agreed, stating that the information he considered
necessary to resolve the issue was now in hand. He submitted an
accounting of the funds in dispute '3 and in response to the state-
ment- of Mr. Houk said, “I am thoroughly in agreement with my
colleague, we have been doing this long enough and it is time that
rather than hurling accusations at one another or account books or
anything, it is tim~ for us to get this problem resolved.” 14

There was agrezment in another vital area, as well. The GAO
recommended, and the Bureau of Prisons and Department of Cor-
rections witnesses concurred, that while the law was silent as to
the authority of the Attorney General to enter into a contractual
relationship with the District of Columbia, this did not prohibit the
Bureau of Prisons and Department of Corrections from drafting
and executing a memorandum of understanding (as distinguished
from a formal contract) to clarify termas for the provision of Federal
custodial services.

This memorandum of understanding should be drafted without
delay as some problems will undoubtedly continue to exist in the
future. For example, while both parties have finally communicated
their information needs to the other and established a new billing
syster: a significant number of claims are still being contested by
the Department of Corrections.

GAO reported that, “For the first two quarters that the new
system operated, the Department disputed an average of 7.2 per-
cent of the charges compared with a 15.7 percent average for the
preceding four quarters.”'® While the new system should be ex-
pected to reduce further disputes as it is refined by experience,
problems and conflicts will never be eliminated completely. It is

only commonsense that the terms of the agreement should be re-
duced to writing.

V. APPENDIXES

APPENDIX 1.—U.S. CODE, TITLE 18, § 5003
§ 5003. Custody of State offenders

(a) The Attorney General, when the Director shall certify that
proper and adequate treatment facilities and personnel are availa-
ble, is hereby authorized to contract with the proper officials of a
State or Territory for the custody, care, subsistence, education,
treatment, and training of persons convicted of criminal offenses in

12 Hearings at 12,
13 See Appendix 2,
14 Hearings at 18.
15 GAO Report at 1.
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the courts of such State or Territory: Provided, That any such con-
tract shall provide for reimbursing the United States in full for all
costs or other expenses involved.

(b) Funds received under such contract may be deposited in the
Treasury to the credit of the appropriation or appropriations from
which the payments for such service were originally made.

(c) Unless otherwise specifically provided in the contract, a
person committed to the Attorney General hereunder shall be sub-
ject to all the provisions of law and regulations applicable to per-
sons committed for violations of laws of the United States not in-
consistent with the sentence imposed.

(d) The term “State” as used in this section includes any State,
territory, or possession of the United States, and the Canal Zone.

(Added May 9, 1952, ch. 253, § 1, 66 Stat. 68, and amended Oct. 19,
1965, Pub. L. 89-267, § 1, 79 Stat. 990.)

AMENDMENTS
1965—Subsec. (d). Pub. L. 89-267 added subsec. (d).

APPENDIX 2.—DISTRICT OF COLUMBIA STATEMENT OF ACCOUNTS
PAYABLE

D.C. DEPARTMENT OF CORRECTIONS
[Accounts payable—Federal Bureau of Prisons, as of May 31, 1983]

Period Total amount bified  Amount paid Pagf‘{’.gg“s‘" Unaudited Disputed

T.Q. 10 3 it Y81 $39,297,590.54  $30,046,471.85 $2,118,036.27 1$6,935534.87 $197,547.55
4th gtr.-FY'81 421706225  4,089,777.00 0 0 127,285.25
1st. qtr.-FY'82 23051,947.00  3,015,330.00 0 0 = 36617.00
2d, gtr.-FY'82 4,154,892.00  4,150,890.00 0 0 40200
3d, qtr.-FY'82 434446000  4.323,.246.00 0 0 21,214.00
4th qtr.-FY'82 4,573,134.00 0 0 4573,134.00 0
1st. qtr.-FY'83 4,351,600.00 0 0 4351,600.00 0

Total 63,990,785.79  45,625714.85 2,118,036.27  15860,268.87  386,765.80

! includes $4,822,252.29 for which supporting documentation received by this Agency on May 31, 1983.
2 A contingent liability has been established for an estimated $1,134,080 due for bills not received.

APPENDIX 3.—D.C. CODE, TITLE 24, § 423

§ 24-423. Reimbursement of United States.

The United States shall be reimbursed, as heretofore, for the
maintenance of District of Columbia inmates, and all sums paid by
such District for such maintenance for the service of the fiscal year
1927 and subsequent fiscal years shall be covered into the Treasury
as ‘“‘miscellaneous receipts.” (Apr. 29, 1926, 44 Stat. 347, ch. 195,
title II; 1973 Ed., § 24-423.) '

O
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