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EXTEND THE OPERATIONS OF THE PRETRIAL
SERVICES AGENCIES

TUESDAY,; MARCH 31, 1981

House oF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME
oF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met at 10:25 a.m., in room 2237 of the Ray-
burn, House Office Building, Hon. William J. Hughes (chairman of
the subcommittee) presiding.

Present: Representatives Hughes, Hall, and Sawyer.

Staff present: Hayden Gregory, counsel, Virginia E. Sloan, assist-
ant counsel, and Deborah Owen, associate counsel.

Mr. HugHgs. The Subcommittee on Crime of the House Judiciary
Committee will come to order.

Today the Subcommittee on Crime is holding the first of two

‘hearings to review the record of the pretrial services agencies

[PSA’s]. Title II of the Speedy Trial Act of 1974 established a dem-
onstration program that has been operating in 10 U.S. judicial dis-
tricts for about 6 years. The program was established to assist judi-
cial officers in making the most appropriate decisions concerning
the conditions of pretrial release, to assist the courts in supervising
and providing necessary services to persons released pending trial
and, as a natural byproduct of better release decisions, to reduce
rates of failures to appear and pretrial rearrests.

It was the passage of the Bail Reform Act of 1966 that made the
PSA program so important. That act, in the words of the House
Committee on the Judiciary in reporting the bill, had as its goal
‘“eliminating the evils which are inherent in a system predicated
solely on monetary bail.”

The Bail Reform Act creates a presumption in favor of release on
personal recognizance or an unsecured appearance bond. It pro-
vides that when a judicial officer determines that such a release
will not insure the appearance of the accused, the judicial officer
shall consider, in order of increasing limitation on the defendant’s
freedom, a number of release conditions set forth in the statute,
and shall impose the first condition or conditions that will reason-
ably assure the appearance of the accused. These conditions in-
clude third-party supervision, travel restrictions, secured and unse-
cured bonds, and part-time custody.

It soon became apparent that, in order to intelligently and effec-
tively carry out the Bail Reform Act, judicial officers needed assist-
ance. They needed information upon which to base a decision on
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release conditions, and assistance in monitoring and supervising
any nonmonetary release conditions imposed.

The pretrial services agencies were created to perform this func-
tion. Reduction of unnecessary and costly pretrial deterition is one
of the statutory objectives of the PSA’s. However, advocacy of liber-
alized pretrial release practices is not the sole or even the primary
function of the PSA’s. Their primary function is to assist judicial
officers, usually magistrates, in improving the quality of their pre-
trial release decisions. This of course includes assistance in carry-
ing out the policy of the Bail Reform Act to reduce reliance on
monetary bail and to assist in supervision of released persons.
However, it also includes providing information and advice which
might lead judicial officers to set more demanding conditions of re-
lease, if the information gathered by a PSA shows that such condi-
tions are necessary to assure the defendant’s appearance for trial.

The subcommittee first considered legislation to establish this
program in 1974. At that time it had before it a Senate passed bill
which would have established the program as it now exists, with
one major difference. This is that the Senate bill called for all 10
PSA’s to be administered by a board of trustees outside the admin-
istrative hierarchy of the U.S. courts. At that time, the Judicial
Conference took the position that pretrial services agencies were
not needed, since probation officers already in place could perform
any duties required to carry out the Bail Reform Act. This subcom-
mittee developed, and Congress adopted, a compromise approach
under which five PSA’s would be operated by boards of trustees
and five by the probation division. This has given us the opportuni-
ty to test and compare the two modalities and, if it is determined
that PSA’s should continue beyond the demonstration period, to
select the better modality or combination of features of the two.

The subcommittee has followed with interest the progress of the
program over the years. In August 1977, the subcommittee request-
ed a Government Accounting Office study of the PSA’s. That study,
released in October 1978, expressed support for the continuation of
the programs, and made a number of useful recommendations,
which we will be considering today and in our subsequent hearing.

In 1978, the subcommittee held an oversight hearing on the
PSA’s. As a result of those hearings, it recommended to the full Ju-
diciary Committee an additional authorization for appropriations
necessary to complete the demonstration phase of the program.

Title II of the Speedy Trial Act called for a final report on the
demonstration PSA’s to be submitted to the Congress not later
than July 1, 1979, with any recommendations for the future role of
the program. This report recommended that statutory authority be
created for the expansion of the program to other district courts
when the need for such services was shown.

Hearings were held in March 1980 and a bill was reported out of
the House Judiciary Committee. The Senate passed a similar bill to
expand the PSA’s. Unfortunately, the legislation died on the House
floor in the crush of postelection business last year.

The Judicial Conference, after a thorough review of the PSA ex-
perience, now advocates making PSA’s indepencent agencies
within the U.S. courts, and expanding them to all judicial districts.
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I have, along with Judiciary Committee Chairman Peter Rodino
and my colleague from Califoernia, Don Edwards, introduced H.R.
2841, which would expand the PSA program into all Federal judi-
cial districts.

We are here today, therefore, to once again examine the record
of the PSA program, to consider the recommendation of the Judi-
cial Conference for its expansion, and to take testimony on H.R.
9841. Our witnesses should be well qualified to address these
points, since they include the judge who chairs the probation com-
mittee that oversees the PSA’s for the Judicial Conference, repre-
sentatives from the probation and pretrial divisions of the U.S.
Courts’ Administrative Office, and several people familiar with the
operation of pretrial release programs on both the national and
local levels. In addition, we will hear from a representative of the
Federal Probation Officers’ Association, which has a strong interest
in any legislation regarding PSA’s.

Mr. HugHEs. I would like at this time to welcome to the subcom-
mittee Judge Gerald B. Tjoflat. Judge Tjoflat was appointed judge
for the U.S. Fifth Circuit on November 21, 1975, and entered on
duty December 12, 1975. Prior to this appointment to the appellate
bench, Judge Tjoflat served as U.S. district judge for the middle
district of Florida and as a judge of the circuit court for the judicial
circuit of Florida. He was appointed Chairman of the Judicial Con-
ference Cummittee on the Administration of the Probation System
in 1978 and to the Advisory Corrections Council in 1976.

Judge Tjoflat is a member of the American Bar Association, the
Florida Bar, the Jacksonville Bar Association, the American Law
Institute, and the American Judicature Society. He was awarded
an honorary degree of doctor of civil laws by Jacksonville Universi-
ty in 1978.

Judge, it is certainly an honor to have you with us today, and on
behalf of the Subcommittee on Crime, I extend you a warm wel-
come.

It’s good to see you. We had an excellent conference in Williams-
burg several weeks ago, and we're interested in hearing from you
and other witnesses today on this most important subject of pre-
trial services.

Without objection, your statement will be incorporated in the
record in toto, and you may proceed any way you see fit.

[Complete statement follows:]
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PrREPARED STATEMENT OF HON. GErRALD B. TyorLat, FIFTH Circult COURT OF AP-
pEALS, CHAIRMAN, JUDICIAL CONFERENCE COMMTITTEE ON THE ADMINISTRATION OF

THE PROBATION SYSTEM

Mr. Chairman, Committee Members, I am Gerald B. Tjoflat and I
have been a United States Circuit Judge for the Fifth Circuit since
December, 1975. I served as a United States District Judge for the
Middle District of Florida from October, 1970 until my appointment to
the appellate bench. From June, 1968 until October, 1970, I was a judge
of the Circuit Court, Fourth Judicial Circuit of.FIOrida. Since January
of 1977 1 have been a member of the Advisory Corrections Council, authorized
by 18 U.S.C. §5002.

Since January of 1973 I have been a member of the Committee on the
Administration of the Probation System of the Judicial Conference. I was
appointed chairman of that Committee in May of 1978. The Probation Commit-
tee was established as a standing committee of the Conference in 1963. It
has oversight responsibility for the organization and work of the Federal
Probation System and for the formulation and conduct of sentencing insti-
tutes for judges and others as authorized by 28 U.S.C, §334.

As Chairman of the Probation Committee of the Judicie® Conference of
the United States, I appeared before this Committee last year (February 13,
1980) to discuss the pretrial services agencies created by Title II of the
Speedy Trial Act of 1974, At the conclusion of that discussion I recommended
the continuation and expansion of pretrial services. Shortly after those
hearings (March, 1980) the Judicial Conference of the United States approved

the following resolution:

"The Committee on the Administration of the Probation
System of the Judicial Conference of the UnTteq States has
reviewed the report of the Director of the Administrative
Office of the United States Courts on the experiment with

Pretrial Services Agencies created by Title II of the
Speedy Trial Act of 1974.

That report states that judges and magistrates in
the demonstration districts have expressed substantial
satisfaction with and strong support for the continuation
of services rendered by those agencies. These views appear
to be grounded in the utility of information provided by
pretrial service officers to the judicial officers respon-
sible for setting bail. Judicial officers in the 10 demon-
stration districts stated that they were able to make better
informed decisions as a result of the regular, prompt, and
impartial information provided by the agencies. This is
consistent with the findings of the 1978 Comptrolier
General's Report to the Congress regarding the Federal
bail process, in which the General Accounting Office cited
the need for better defendant related information and sup-
ported the continuation and expansion of this particular
Pretrial Services Agency function.

The Conference places great reliance on the opinions
of the judicial officers. The Conference also places signi-
ficance in the Director's findings that the operations of
the Federal agencies compared favorably with state programs
and that they have provided additional services to the courts
which have improved the administration of criminal justice."

The Conference therefore recommends the continued
funding and expansion of the Pretrial Services operation.

Subsequently (April 17, 1980), H.R. 7084, the "Pretrial Services
Act of 1980", was introduced. Unfortunately, the Tegislation was tiot
gnacted by the 96th Cungress.
The Federal pretrial services agencies were created as part of an
experiment to test the theory that judicial officers could make better ~a
bail decisions if they received the assistance of trained personnel who
could provide the court with adequate defendant-related information and
professional supervision of released defendants. Based upon the findings

of the Report of the Director of the Administrative Office, and significant

recommendations of the judicial officers who have been associated with the
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agencies, the Committee on the Administration of the Probation System

and the Judicial Conference of the United States are satisfied that the

pretrial services agencies have contributed substantially to the improve-

ment of Federal pretrial release and, therefore, to the administration 5
of criminal justice.

At its March 1981 meeting the Judicial Conference, on the recommenda-
tion of my Committee, reaffirmed the earlicr resolution calling for the
continuation and expansion of pretrial services on a national basis. As
Chairman of the Probation Committee, and as a representative of the Judi-
cial Conference of the United States, I am here today to support the need
for a legislative proposal that would achieve that goal and provide
flexibility in administrative structure at the district court level.

By way of historical development, the Conference at the March 1975
session instructed the Probation Committee to exercise oversight responsi-
bility for the implementation of Titie II of the Speedy Trial Act of 1974.
That Title provided that the Director of the Administrative Office establish,
on a demonstration basis, pretrial services agencies in 10 judicial dis-
tricts -- five to be administered by the Division of Probation and five to
be administered by Boards of Trustees appointed by the chief judge of each
of the five districts,

The five districts designated by the Chief Justice, in consultation
with the Attorney General, to be administered by the Division of Probation
were the Central District of California, the Northern District of Georgia,
the Northern District of I11inois, the Southern District of New York, and

the Northern District of Texas., The five pretrial services agencies to be
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administered by Boards of Trustees were the District of Maryland, the
Eastern District of Michigan, the Western District of Missouri, the
Eastern District of New York, and the Eastern District of Pennsylvania.
These agencies were established to maintain effective supervision
and control over, and provide supportive services to, defendants released
pending trial. Their primary functions are:
(1) to collect, verify, and report promptly to the Judicial officer
information pertaining to the pretrial release of persons
charged with an offense and recommend appropriate release
conditions;
(2) to review and modify the reports and recommendations;
(3) to supervise and provide supportive services to persons
released to their custody; and
(4) to inform the court of violations of conditions of release.
Title II required that the Director of the Administrative Office
make a comprehensive report to the Congress on or before July 1, 1979,
regarding the administration and operation of the pretrial services agencies.
At its March 1979 meeting, the Conference, on recommendation of the Proba-
tion Committee, authorized the Committee to (1) exercise continued over-
sight of the completion of the Director's report, (2) approve the final
recommendations to be included in the report, and (3) authorize on behalf
of the Conference the release of the Director's report to the Congress.
As you are aware, Title II of the Speedy Trial Act of 1974 was enacted

to repair a deficiency in the operation of the Federal bail process that
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was placing judicial officers in the position of guessing at appropriate
bail conditions for criminal defendants. This problem was delineated in
the Senate Report on the Speedy Trial Act as follows:

Defendants in the Federal system are released prior
to trial pursuant to the Bail Reform Act of 1966. Although
there are no statistics on the operation of the Bail Reform
Act outside the District of Columbia, it is common knowledge
that many Federal judges are reluctant to release defendants
pursuant to the act and all too often when they do, defen-
dants either commit subsequent crimes or become fugitives.
This situation exists because district courts do not have
personnel to conduct interviews of arrested defendants so
that judges can make informed decisijons as to whether to
release defendants. Furthermore, outside the District of
Columbia, there is no agency charged with supervising bail
conditions for defendants released prior to trial. Therefore,
even if a defendant is released on his own recognizance prior
to trial on a condition set by the judge, for example, that
the defendant refrain from associating with certain persons
or that he not use narcotic drugs, there is no agency charged
with assuring compliance with the judge's order.

Judges without sufficient information on a defendant's
eligibility for pretrial release either detain the defendant
until trial or guess at the defendant's likelihood to remain
in the jurisdiction. When the court takes the former course,
it, in effect, ignores both Federal law and constitutional
requirements that a defendant be released prior to trial.
Furthermore, pretrial detention is an enormous fiscal burden
upon the judicial system. It costs approximately $7 to $10
a day for the Government to detain a defendant. If a defen-
dant is detained for six months prior to trial, which is not
unusual in the Federal system, the total cost to the Govern-
ment is between $1,250 and $1,800 for just one defendant.

If the court takes the latter course and guesses at
the defendant's 1ikelihood of flight, it risks releasing
a defendant who will flee the jurisdiction., (See Senate
Report No. 93-1021, 93rd Cong., 2nd Sess., at 1.)
The daily cost of detention per defendant referred to above now

exceeds $22 in the ten pretrial services agency districts,

The House Committee on the Judiciary, reporting on the Speedy Trial
Act, stated that the above problems could best be resolved by enacting
"provisijons that guarantee a more careful selection of pretrial release
options by the courts and closer supervision of releasees by trained
personnel." (See House Report No. 93-1508, 93rd Cong., 2nd Sess., at 27.)

The statements quoted above evidence Congress' recognition that the
Bail Reform Act had directed judges and magistrates to make informed
decisions regarding the pretrial release of criminal defendants without
providing the resources for them to carry out that mandate.

Recognition of the problems resulting from the lack of resources
for the administration of the bail process has not been confined to the
Congress. The National District Attorneys' Association, the American
Correctional Association, the National Association of Counties, and the
National Advisory Commission on Criminal Justice Standards and Goals have
all recommended that mechanisms for providing pretrial services be estab-
lished in all jurisdictions.

Standard 10-5.3 of the American Bar Association Standards Relating
to the Administration of Criminal Justice states that "...Every juris-
diction should provide a pretrial services agency or similar facility to
monitor and assist defendants released prior to trial." The standard fur-
ther provides that those agencies should perform certain functions which
are substantially the same as those currently being carried out by the
Federal pretrial services agencies.

The commentary to that standard gives the following reasons for

creation of such agencies:
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No matter how detailed and imaginative the conditions
of release jmposed pursuant to standard 1-5.2 may he, they
are likely to be ineffective if the resources to enforce
them are not provided. Unfortunately, however, many juris-
dictions provide no meaningful supervision for defendants
who are conditionally released prior to trial. It is
hardly surprising that, without such supervision, the
conditions are openly flouted and are ineffective in
preventing either flight or recidivism. When these
jurisdictions then suffer from a high rate of crime by
defendants on pretrial release, political pressure builds
for use of monetary conditions as a sub rosa preventive
detention device or for denial of release altogether. In
fact, however, pretrial detention is the most costly, least
efficient means of dealing with the pretrial crime problem.
If a small percentage of the funds necessary to operate
jails in a constitutionally permissible fashion were
instead allocated for adequate supervision of conditionally
released defendants, there is every reason to believe that
the pretrial crime and abscondence rates could be reduced
to acceptable levels,

This standard is based on the hypothesis that it is
unconscionable to resort to a more costly, less equitable
system of pretrial incarceration without first exhausting
the possibilities of adequate supervision for defendants
on conditional release. Conversely, it is equally indefen-
sible for a jurisdiction to release large numbers of criminal
defendants pending trial without also taking reasonable steps
to protect the community from released defendants who may
pose a danger. The standard therefore requires the estab-
1ishment in every jurisdiction of a pretrial services agency
or similar facility with overall responsibility for providing
supervision for released defendants.

Further support for the proposition that pretrial services agencies

can improve the bail process is found in the 1978 General Accounting

Office Report on the Federal bail system, which concludes:

Judicial officers do not have the necessary informa-
tion and guidance to evaluate the significance of each
of the factors Tisted in the Bail Reform Act as they
relate to the danger of nonappearance posed by the defen-
dant. Until a way of providing complete and reliable
information on defendants is available in all districts,

11

the soundness of bail decisions will suffer. Also, until
guidance and informaticn on the results of bail decisions

is available to judicial officers to assist them in evalu-
ating the various factors in the act, some defendants will

be detained unnecessarily while others who should be detained
will be released.

The General Accounting Office Report goes on to say that "because
pretrial services agencies are now providing this information, we support
the continuation and expansion to other districts of this particular
pretrial services agency functijon."

Mr. Chairman, this concludes my remarks. 1 appreciate your courtesy

and T shall be pleased to answer any questions you may have.
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TESTIMONY OF HON. GERALD B. TJOFLAT, JUDGE, FIFTH U.S.
CIRCUIT COURT OF APPEALS OF JACKSONVILLE, FLA., ACCOM-
PANIED BY WILLIAM A. COHAN, JR., CHIEF, PROBATION DIVI-
SION, GUY WILLETTS, CHIEF, PRETRIAL SERVICES BRANCH,
GLENN VAUGHAN, PRETRIAL SERVICES SPECIALIST, AND
DANIEL RYAN, PRETRIAL SERVICES SPECIALIST, ADMINISTRA-
TIVE OFFICE OF THE U.S. COURTS

Judge Tsorrat. Thank you very much, Mr. Chairman, for a very
warm welcome. With me at the witness table are Wllllqrq COh?n,
Chief of the Division of the Probation Service of the Administrative
Office of the U.S. Courts; Guy Willetts, Chief of the Pretrial Serv-
ices Branch of the Probation Division; Glenn Vaughan and Dan
Ryan, who are assistants to Mr. Willetts. Mr. Willetts is going to
testify with visual aids when I conclude my remarks. _

Mr. Hucuss. Glad to have your colleagues with us this morning.

Judge Toorrat. Thank you. I will add some comments to the
statement that has already been incorporated into the record.

I did appear last February before this committee to discuss pre-
trial services and the continuation thereof, and then, as you have
recited for the record, in the following month, Marqh 1980, the Ju-
dicial Conference recommended the continued funding and expan-
sion of the pretrial services operations throughout the system. The
Conference also this March, in light of the fact that _the legislation
was not passed, as you have detailed, in the last session of the Con-
gress, continued to endorse its prior position, and in effect, readopt-
ed the March 1980 resolution. o . .

Let me sum up the position of the judiciary by saying this: we
think the administration of justice is far better served when a mag-
istrate or judge, setting conditions of bail under the Bail Reform
Act of 1966, has sufficient accurate and objective information re-
garding the defendant, his background, the offense, and all other
evidence that relates to the question of whether he will appear for
trial. The system is far better served when the judge can make an
informed decision and pretrial services has made a major step in
that direction. _ ’ o _

The system is better served and the judge’s decision regarding
bail can be far more effectively enforced when the defendant await-
ing trial is capable of being supervised by a professional officer.
Not only does the appearance of justice benefit from this supervi-
sion, but judges are far more able to identify those individuals who
ought to be released, thus reducing unnecessary detention and
trimming the cost that attends that. Thus, the judge can identify
those offenders awaiting trial who ought to have more onerous con-
ditions placed on their bail release and ought to have heavier su-
pervision. .

So the bottom line when that is done, is that taxpayer 1s.saved,
the system is saved, and we think that in gross numbt_ers, crime on
the street committed while defendants are awaiting trial should be
reduced and also defendants failures to appear in court.

And it is for these reasons that the Judicial Conferenqe, as well
as GAO in its report to the Congress in 1978, as you have indicated,
recommended that this pretrial services function be performed in
the Federal system.
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If you have any questions, I'd be happy to answer them or wait
until Mr. Willetts has made his remarks. However you want to
handle it.

Mr. HucHEs. Are you under any time constraints, Judge?

Judge TsorraT. No.

Mr. HugHgs. I thought then that perhaps what we would do is
move on and hear from Mr. Willetts and perhaps some of the other
members might arrive, and we can then question both you and Mr.
Willetts, and whoever else is going to be testifying for the panel.

Judge TJOFLAT. As long as I'm out of here by I o’clock.

Mr. Huches. We all have to be out of here by 1 o'clock, but if
you have no immediate problems, why don’t we just take your
direct testimony and that of Mr. Willetts. We're happy to have you
aboard today as a witness representing the Office of the U.S.
Courts. You are no stranger, as you have testified before this par-
ticular subcommittee and 1 trust, others on many occasions.

Mr. Willetts became Chief of the Pretrial Services Branch in
1975 and prior to that served as a regional probation administra-
tor.

Mr. Willetts, it is a pleasure to see you again and to receive your
testimony. As I indicated to Judge Tjoflat, your statement will be
received without objection, although there’s nobody here to object,
so we will take it in toto, and we’ll ask that question when we do
have somebody here to make sure we're entirely legal in receiving
your testimony.

You may proceed as you see fit.

Mr. WiLLerTs. Thank you, Congressman Hughes. I would like to
introduce Mr. Vaughan and Mr. Ryan, that Judge Tjoflat made ref-
erence to. Mr. Vaughan is an attorney. He comes from Federal pro-
bation out in Kansas City, Mo., and he’s been with the adminstra-
tive office about 6 years now. He’s been working with me about 4
years. Mr. Vaughan is over here to my left, and he assisted me in
gathering data and preparing the presentation that we will make
in a few moments.

Mr. Ryan is from Connecticut. He ran a local pretrial services
agency. He is also an attorney. He came to pretrial services in the
Federal system to begin the pretrial services agency in the eastern
district of New York and has been with us in the administrative
office since 1978, I think around late fall.

I will submit my prepared statement for the record and offer
some comments, basically from it.

We have been operational now 58 months. We have interviewed
approximatly 42,000 Federal offenders. Out of that number we
have captured extensive data on over 37,000 Federal offenders,
which gives us a substantial data base for preparing the statistical
report that was provided by the Director in June 1979 with recom-
mendations, and it gives us further information to provide addi-
tional information that has become available to us over the last 2
years since that report.

In looking at the data, I want to explain to you that we elected
to use a time series evaluation design in the early stages of the de-
velopment of the program, since the Congress requested that we
evaluate the program based on its ability to reduce unnecessary de-
tention, its ability to reduce crime on bail, its ability to reduce fail-
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ure to appear, its ability to improve chapter 207, the release chap-
ter. We set about to capture extensive data that we hoped and %g)e
believe has helped us speak to these primary questions.

The time series design was debated before the FProbation Commit-
tee about 5 years ago and as opposed to other types of research de-
signs, and the committee supported us and the administrative
office supported us 1n presenting the data in this fashion. We be-
lieve that the activity of the pretrial services personnel in 10 dis-
tricts has had an impact on Increasing the release rate of accused
gﬁrls)or_lls, W(};l%e_ lat thte same time in many instances reducing crime

L ball and failure to appear, and by so doing i i -
atlso.n of the release chapter. d & tmproving the oper

Ince we are convinced that it has had a positive impact
would endqrse the recommendation of the directors report,pthe,rx:?
g%ntzrmzndagl‘pn of the Judicial Conference, and the recornmendation
of o gcfse Joflat, that these procedures be extended tg all judicial

And with that, I'm going to ask Mr. Vau i i

 that, I . . ghan, if he will, t
ilsftthe statistical information, using the charts and gralphs c;x;s l})?lv;
eft.
thgr?. will be happy to answer any questions, as he goes through
Mr. VAuGHAN. These charts are of time serie i

. ' s design, and we'll
go through them rat i :
questions{; rather swiftly, so stop me if anybody has any

It is a time series design and carries a longitud; i
_ : gitudinal stud t
time with 2 dead years of baseline study for comparison. )”I‘}?lel ag;
which provided pretrial services to the 10 demonstration districts
and successive 4.8 years that we have been in operation, with per-
centages as the modp.latqr and time as a longitudinal series.

One of the first directives of the statute was to contact each de-
fendant for a prebail report to be provided to the court. Once a
ge?r Mr. Ryan and I go out to the districts, survey the amount of
g }?riﬁ(giﬁn;it%n ft;he dlﬁtl‘lft on athu}?rterly basis and then ascertain

ivation sheets exac 0
OfIag(zI}llcybis o e y how many people that each type
n the boards, the five districts operated by the board
) _ ,of all t
defendantq coming into the court, those pretrial services o%"ﬁce};(s3
contacted in excess of 91 percent of the defendants. In the proba-
tion districts, the contact rate is 78.1 percent. So the data that we
will be presenting right after this, we know is accurate to 91.8 per-
cer’Il‘i}:1 of fthetbccl)?rdst" 78.1 percent of the probation. '
€ 1irst directive—contact defendants, verify informati
riport that prior to the bail hearing and to t}i’le judicial1 O(r)lfﬁaclcleg
gh:;*egi% av;r%;h setting I_)all.t Tlhese time period representations and
_ we are using today can i
recl\%rdﬁl e using tod: A and will be reproduced for the

r. HUGHES. They will be received in full as
o ive .as part of the record,
s ﬁlst our colleagues can see what information 1s contained in the

Mr. VAUGHAN. Very good. You see additi i

/ .UGHAN. : ee, onally, probati -
ed interviewing people, of the people that they cgn%?acted, gltl gf)%lt‘ft
?hrafl:)e of 70 percent prebail—prior to the initial bail hearing—and

e boards well below that, about 64 percent. These time series
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charts track the difference to where the boards are presently
achieving almost 90 percent prebail contact rate, while probation is
still at 74 percent. -

Mr. Ryan. Excuse me, Glen, you might explain the dotted line.

Mr. VauGHAN. The dotted line in the last year reported repre-
sents a trend, not an ironclad result. So we show it as a dotted line.
Only one-third to one-half the data are completed on those closed
cases right now. But these time periods—3, 4, 5, and 6—1975
through 1979, and into 1980, are good years. There will be a few
more data elements as appeals are decided and cases are closed
out. But for all intents and purposes, these are fully reported years
up to the dotted line.

Mr. HucHes. Mr. Vaughan, perhaps you can explain why we

start out so low in the chart—at about 62 or 63 percent for the
boards, as compared with roughly 70 percent for the probation offi-
cers.
Mr. VAuGHAN. My experience is that the probation system is a
part of the family court, they are used to U.S. attorneys, they know
the U.S. marshals and the court structure. Now once this pretrial
program came about, they were the first to get organized. They
were very swift. They contacted defendants at that 70 percent rate.
I can’t explain why they didn't get more. The boards were new or-
ganizations. They were not familiar with the court system or the
court family and had to get acclimated to the system over the first
year. Once they did, they contacted defendants at a higher rate
than did probation.

Mr. HucHEgs. Thank you.

Mr. VaucHAN. The second portion of that report requirement is
to provide a bail recommendation. This was a statutory dictate to
the demonstrations districts—provide a recommendation to the ju-
dicial officer. These recommendations were provided at the rates
shown on the chart. Once again, the dotted line represents the in-
complete last year. But they do show trends. Again, the recommen-
dations provided to the judicial officer in charge of setting bail
were lower than probation, in the boards, to begin with. However,
presently the boards perform that operation at a rate of approxi-
mately 90 percent, with probation performing that at less than 70
percent. One of the direct results of the prebail interviews and re-
ports is the initial rate of release, facilitated by the information
provided the judicial officer at that time.

Now in the boards we know that in 90 percent of the cases, this
has been the release rate at the first bail hearing. There is no de-
tention charge against the Government. This line represents the
release rate in probation. The present figures show that 77.5 per-
cent of the defendants coming into the Federal courts in board op-
erated districts are released at the first bail hearing, and about
74.8 percent releases occur in the probation districts.

Mr. HucHes. Let me just stop you right there. I noticed with
both the boards and with the probation office in the early years—
the test years T-1 and T-2—that there is a significant decline.
Does that indicate that perhaps the records were not complete?

Mr. VaucgHAN. OK. In the first 2 years we had records just on
convicted defendants, because the records simply weren’t available

for nonconvicted purposes.
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Mr. HuaHes. So you had no data whatsoever on those that were
not convicted?

Mr. VaucHAN. That’s right. We had absolutely none. It’s just we
couldn’t get it. We did have court records available to us for con-
victed defendants, which is why we have to use convicted cases in
the comparison years. The one important thing about the time
series that you must look for is definite alteration in trends. When
a line changes direction, you know something has happened to
cause that response. And in T-3, the pretrial services agencies com-
mence operation, and there’s an immediate reversal in the declin-
ing release rate in board districts. The release rate continues to de-
cline in the first year of operation in probation districts, but it also
eventually reverses.

Another element that we’re directed to look at was the failure to
appear. Since the inception of the pretrial services agency, both
types of agencies have forced at least a 50-percent-or-better de-
crease in the number and percent of defendants failing to appear
for court. Now, these aren’t whimsical numbers. We have defined
failure to appear to mean a warrant was issued, and some official
had to pick these defendants up, or somebody had to go out and
make sure they responded to the warrant or arrest them for failure
to appear.

Mr. HugHes. For the record, I note that T-1 and T-2, the test
years, show a marked decline in both the boards and the probation
offices, and then there’s a marked increase between T-2 and T-3 in
that timeframe, which is just when the program is getting under-
way. That would appear to be misleading.

Mr. VAuGHAN. It is misleading.

Mr. HucHess. Is it possible that if, in fact, we had accurate data,
there might have been a steady decline, instead of a marked de-
crease and increase? Is that a fair assumption?

Mr. VaucHAN. That's a fair assumption. That’s what I believe
has happened. Before pretrial services existed, nobody kept records
on failures to appear. Only when a defendant was prosecuted for
failure to appear, could we find the records. And it took a good
year to dig all those records out to provide a base line—T-1 and T-
2—in order to look at what happened before the pretrial services.
But there just simply was no one keeping track of the failures to
appear.

Mr. HucHEs. Otherwise it would appear in both the probation ex-
perience as well as the board of trustees experience that there was
a s%e%dy decline in years T-8, from the beginning of the program,
to T-T7.

Mr. VAuGHAN. Yes, sir. I would estimate that if we could get ac-
curate data, it would be up here somewhere [indicating]. The board
and probz.ion, and across and decline.

Mg Hucgaes. How is that translated into numbers—into percent-
ages?

Mr. VAuGHAN. Yes, I can equate it. In the overall FTA rate,
which includes fugitives as well as closed and convicted cases, was
6.9 percent in the third time period. Fifty-three defendants are still
fugitives. The fugitives included 821 people, total make-up a 6.9-
percent failure-to-appear rate. At present, at the end of these
dotted lines, there are 46 people who have failed to appear thus far

17

in the boards, for a 1.9-percent failure-to-appear rate, and 92
people—twice the number—in the probation districts who have
failed to appear and are not accounted for, for 2.5 percent. Yet, in
all, that’s a 50-percent reduction in all failures to appear, and this
survey was completed last week. It covers every outstanding fugi-
tive in those 10 demonstration districts. So they are accurate
counts.

Another important element emphasized by the statute was the
crime on bail. Again, the charts show that the trends are reversed.
Crime on bail is represented in this chart as a steadily decreasing
rate in probation. I would estimate that by the time all the records
come in on both boards and probation we will be at or below 5 per-
cent crime on bail in this last time period.

Mr. HugHgs. Let me just question you on that. I see, of course,
that there’s what looks like a significant increase in the frame
period T-1 and T-2, in the probation offices.

Mr. VAugHAN. In these years, we could ascertain the rate of
cirme on bail in the dead files of probation. The tendency through
these first 2 years was an acceleration in crime on bail. When the
pretrial services agencies began operation, that was reversed.

In the boards, it looks like crime on bail was decreasing in those
districts when it came about, and it has steadily declined.

Mr. HucaEs. How do you account for the substantial increase in
the timeframe T-4 to T-5 in the boards?

Mr. VaugHAN. I would say the true level of crime on bail is right
about here [indicating]. They just did a superb job in picking people
at that time. That’s all I can account for it, because I have looked
at the types of crime being committed across the time periods and
they are constant percentages, board to probation. Also, the types
of prior record of people coming into the system are equatable, so
it's hard to put your finger on why that happened. I could not put
a finger on why.

Mr. HucHEs. But were the crimes comparable in those areas you
looked at?

Mr. VaucHAN. Yes. The types of criminals coming into the
system were equatable—board and probation.

Mr. HucHuEs. Thank you.

Mr. Vaughan, does that complete your presentation?

Mr. VaucHAN. Yes, sir.

Mr. HucHes. Mr. Willetts?

Mr. WiLLETTS. Congressman, I have a flow chart that I have pre-
pared to illustrate the cost, what happens when certain decisions
are made, as a defendant goes through the criminal justice process
in the Federal system. I'm sure the chart could be easier to read.
Let us start with the charge or arrest. The person is brought in for
the pretrial hearing—a bail release hearing—he can do one of two
things. He can either be detained, or he can be released on bail. We
use the 100 days under the terms of the Speedy Trial Act. If a
person is going to be detained, on the average they shouldn’t stay
over 100 days. Many do, many stay in much less time. The current
cost of jail time across the country is $20 per day for Federal of-
fenders. This figure comes from the Bureau of Prisons, that pays
the bills, as recently as 3 weeks ago. So if a person stays in deten-
tion 100 days, it costs $2,000. If he’s released for 100 days, this
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figure is derived by taking the number of defendants available and
dividing it into the total expenditure of pretrial services for a given
period of time. It costs us about $400 per defendant to do all the
things we do in pretrial services, give or take more or less than 100
days, but assuming the case is going to get through the system or
the pretrial part of it in that 100 days.

If that person is in jail at the time of sentencing—and let’s say
it’'s a close case—a close call for the judge—he could go in or he
could go out, but because the person may be detained, he’s unem-
ployed, he has a prior record, he hasn’t been able to demonstrate
any degree of cooperation, because he has been locked up, and let’s
say the judge opts for a year of prison or a 3-year sentence, 1 year
in and 2 years parole. Normally, they must serve a third of the
time before release in many sentences.

Currently, the rate for minimum detention in the Federal system
is $38. The maximum detention rate per day per defendant is $48.
If we use an average which gives us a jail cost—a prison cost—of
$15,695 for 1 year in prison.

Mr. Huches. What was your average?

Mr. WiLLETTS. $43 times 365 days.

If the person is imprisoned for 2 years, it’s, of course, twice that.
Federal parolees in the Federal system are supervised by probation
officers. We estimate about $1,200 per year to supervise a person
on probation or parole or pretrial diversion release, which I will
get to in a minute.

What we have here, if the person is detained from the beginning,
$2,000 pretrial detention costs, 1 year of prison $15,695 and $1,200
a year for the parole supervision, it comes to a total of $20,095.

Now all we're talking about is jail time. We're not talking anout
the arresting agents cost, the judge’s cost, the judicial system’s
cost, the marshals, the prosecutor, defense counsel, none of that.
This is just jail time.

Let’s take that same case and for some reason, preferably the
fact that the judicial officer had all the information available that
he needed to make an informed decision, and maybe this was a
close case at the bail hearing. Do I take a chance on releasing this
defendant, or do I lock him up? Let’s say he opts to release him for
the 90 to 100 days, and the accused comes back. He’s supervised
under pretrial under whatever conditions that the judicial officer
elects. He comes back for sentencing and because he was on re-
lease, he was continuing to work, he hadn’t gotten into any further
trouble, and had cooperated. Here again, a close case. The judge
thinks about prison for a year, but elects to go probation, because
he’s got a short track record to base a decision on. He elects to opt
for probation instead of prison, straight probation, knowing that if
the defendant violates, we're going to get him back and recommend
violation.

So we have $1,200 for probation for a 3-year period and he exits
the system. The complete period—the probation and pretrial period
costs the taxpayer $4,000.

Let’s take an even less serious case that normally would go to
probation, maybe. But let’s say that we are actively involved in
pretrial diversion. Maybe it's a first offender, maybe 1t’s a youthful
offender, maybe it’s a bank teller who, for some reason, needed to
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make a car payment, and she lifted a few hundred dollars out of
the till. Well, the first thing is, she’s never going to get a job in a
bank or financial institution. I use that as an illustration, because I
supervised at one time, seven females who committed that as a
type of crime. They never had a traffic ticket in their life, but they
were dealing with money and were in a bind financially. We divert-
ed the cases, rather than send them to prison or put them on pro-
bation. What happens is, you've got $400 pretrial period, and nor-
mally a diversion supervision period is about 12 months, 12 to 18
months, but if he’s diverted for 12 months and exits the system,
you have spent $1,600 on the case.

Now, if these people can be released and not commit any more
crimes and show up for the court process, to me it makes a lot
more sense to spend—Ilet’s say society is getting what it’s going to
get anyway, it's not going to run any greater risk by having the
person on the street for a time, the court process is not going to
run any great risk of being interrupted because the person is going
to show up for trail.

It makes sense to me to spend this amount of money, $1,600, or
even this amount of money, $4,000, as opposed to the $20,000,
which doesn’t speak to the issue of continued employment on re-
lease, paying taxes, earning a livelihood, taking care of the family,
as opposed to not paying anything into the Federal till, as opposed
to being on public assistance and getting food stamps, and what-
ever.

To me, the earlier you make the right decision, two things are
going to happen. You're going to detect more of those people who
have to be locked up—and I wouldn’t argue with anyone that there
aren’t some that have to be locked up pretrial. There are some that
have to be locked up throughout their period of paying their dues
to society. The secret to it is deciding which ones, and the quicker
you get information, the quicker you make an informed and appro-
priate decision, the less it's going to cost you, the taxpayer, in the
long run and the better, more positive that person’s attitude is
going to be toward society in general, and particularly the system
which controls his activity.

There are a couple of pretrial officers here who, I'm sure, think
or at any rate would verify this statement. We have had people
coming into the system, say to us, time and time again:

You are the only person who showed any interest in us at the early stages of this
process. You're the only people that explained to us what we were supposed to do
next, so we could stay out of trouble, You’'re the only person who showed an interest

in us, knowing for sure where we were supposed to be, and when we were supposed
to be there.

I have some of these letters that officers have received from time
to time, because they have sent them in. Now that doesn’t happen
in every case, but it does put a better—it puts the judicial process
or the criminal justice process in a better light with those people
who are subjected to it. And in my judgment, we probably can
reduce slightly this 4 to 6 percent.

Now we didn’t break the statistics down between misdemeanors
and felonies, but those violations you saw are basically 3% to 4 per-
cent new felonies on release, and roughly 3 percent misdemeanors.
Most people, at least today, are discussing crime on bail, and you're
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talking about felonies—serious offenses. What we're talking about
here is a violation by 4 out of 100 people who get released pretrial.
Maybe we can reduce that if we do a better job. I would hope that
we could.

But what we're going to revert back to, if we discontinue this
procedure, is magistrates, as they are doing in most districts across
the country today, and in many States and local courts, making
bail decisions or release decisions ‘“off the seat of their pants,”
which has been the tradition in the country. That’s a term that one
of the magistrates used. I didn’t make it up. It was in, I guess,
Pittsburgh. The magistrate said, “We don’t have a pretrial
agency.” He said, “You know, we have never had any basis for
making those decisions. We just make them off the seat of our
pants and hope they work out.”

That’s all I have to say about it, unless you have a question.

Mr. HugHgs. Well, first let me just note for the record that our
colleague, Sam Hall of Texas, has joined us. So the subcommittee
has a quorum and we're happy that he could join us. He joined us
in the briefing, as you know, a week or so ago. I'm happy he’s with
us today.

Without objection, I'm going to receive for the record the state-
ments that have been submitted, the graphs that were previously
submitted, and the flow chart from which you just testified.

Mr. WiLLETTS. I do have 50 copies of this.

Mr;1 HucgHaes. Without objection, they will be received into the
record.

-



&
» )
& o
A DEFENDANT FLOWCHART
P ¥ - s
, L > iy =36 MONTHS
P l"- | A o 1g15 695 31,900
: o oy Sl DETAINED
i , [-----,100 DAYS' i x . PAROLED
i _ , o RELEASED
. R R O T .
b o [ S ; : PRISON |—=—} PAROLE
o v : ! s Co . ‘ $20,095
L e P | $2.000 : - TRIAL . »
; ‘ DETENTION ? SENTENCE | :
; : 1 . !
: : $1,200
i i
i : ® PROBATION
: ; H RELEASE
f ROBATION o
CHARGE : S $4,000
. ....O0R BAIL }
ARREST HEARING
$400
SUPER-- | - '
VISION . : : — N
» DIVERSION
3 ' $1,200 RELEASE
RELEASE ; o : o $1.200 EXIT
; R : . $1,600
\ $400 [ : : .
. S .
;‘ ’ N . ’ ' . ' '
|DIVERSION| I . $1,200 ‘T\
| . P
: ; ’ T —— e n e % - -:...4 B .
; ; : % 12 | MONTHS
! i co o
L BN l R
b RUERIY SRR SRRSO SO AU
v f
A Y

1é

2

.



mMillyons
(X3
Polkars

3,325,840

3,216,240

£J7~‘72/ooo

22
Actwal Costs of Detention
in ALL PSA. Districts ’
(8,000 Defendants per :
time periad ), ‘
o
2,485 200 2,522,480 j

! 5,
L 9755 200 1, 9,386

¢ e

milljoms
Dd?nu

tgzwﬂoz

A\
AN

H,054,u%

Cost ‘of Detention Al
PsA cll's"'&‘l.CtS‘(g/OOO
Defendants per +ime peviod)
With Toflatiin factored ;w
Cdnily jail cost i 1980 of
2249.00 held comstan? pcross ‘hme).

2 ,75’8} 080

2,662,160
9\/‘/26’,‘/00

2,009,549

'ﬂ/f// 38¢

T

Ao
H 3



30

[0

'A\/C"ﬁa.e. jril costs
pev day , per def
W ANl PSA cl!§'/‘rl'¢fs

2495

(Due«nl} iNeredse of
3T e Jn-.//rl Ccst‘s)

vt

S

LT ) - - - e e
et oy v

bl

Days

25

H—wenﬁ-se. c!m/; of Detention
in  all PSA districts

i 284
20
10
A
T T T T4 Ts T T



e fed

i
=
it
N
d

i

ARy 4 Lt

==

i
10N
i
!
S
¥
|
i

- oY ,lvur..lu. JS SPPENQUS T RPN
/ = i

) 5 . S Y

=1

T T

fet g
4
1

e
!
i
ey
l

T T

i . H

.

Lo
!
t

—

o
[
/]
I
12
v
.65
£
i ;“\:
)
ne

Percent of Defendants
Detawed: in Rl PSH

Distriets

26

y2.5

cdep o

bt e, it T _
e e R e e <

4 -

‘fa.l"[

AN (=

P‘ex'ce;ut

— .o




s e

29

28

e

S K P
W m “ ! 3 5 T -M-.iw- TR et
it S LR R d - RRERE i MENREEER T _;.W “rd i _:T!
L ek e d e e et | ) R I A
o R R . i T A A
= m I I = IO T N O g
7 = i A O O O -
- R P Eh T Ity it ) 1 / I : : ._p :
. : ; H ) i A - N [ h . R
.I.m.l,. . -m..lm.ll!‘t(i (R s s S JEOR . ot T Nt Wl e - ;~ PRIV O _ m " . ._ y _m _.
S H S S R T T I - . . . SRR R AR A R O R O
SR I L L. _ S N
m N n ... i "\ . r e pe—— .I—_.c..hqs . ‘i u“m...__l " vw .Iq!\ﬂ.ll_“w “ m
—l ; - R e . [ R A A A A
- S T 8 U Y R O O [ T T B - -
S T T Sy bbbk
Do - - o - i A
. R I e HE [ A B ﬁT H
B - N - A _. N i
. b - It i .
: X | S S A
S 0 N 7. N\ . A
SR L T R BN L NERRRRYOY
1] T L e
~ 3 S R RO R e ]
B M :
~ _ @ 1%\ A
| / —
— !
e ] L .
. A
m MN Mw 0 lu Lo ' <.ww w
, 7 I i
] :
. {
{ 1
) t
= o % *
Bt et Rl ey il s s et el T il A R A A At B ' iy " P —i !
B o] - fooliymperipdy - ! ~|.l. s
- N O I O 0 1 - 1o e _ Lol
; S . T -7 8 P !
- ) A ) | i , P
A1 4o Fg B
[ T S
.// ) B flJ po
ol e B “1r - \l P TR
. - o) T e o8 B - SR N A I 1= R £ _ N I A il
. . B I e ] . HE R T O B
. A 0 O O R O O O I O . NI I IR SR N LI S
24 : Do v ) '
mwulﬁpx - - - - o \ _. _ ” _. . H ~
E& e e R e el R o e Bl R P e ;
&AM- L 1/ . [N I S-S S T :
- )0 SN TN g T I D S e o ly._
.Unﬂ — .. O o) e} e ek - £sVX,... - H i *MWM.;,:L
av s . Y PO I WO [ T Y O R .4 1. ‘ ) ; i
Q : w\ 1Y : oo !
JEVUN [NVURY (PP EpRUOR v - s o) efern feeme} o] UG Y O S . R 308 . i N y HEY
% s RNV 5/ R T A O N
Q AN %/ ' b_a oM
; e e e
L Lee v . coff IS (RN . i B R
Q-9 \ | - -!-”-.-_ i
IQ / T
> 1 =1 :
p=ay, RENNNE
- _ PR S
U
_ L/ / i Co Tu
. IR R - -
. U P T USRS SR T
S D 70 ) ) D ) Cg T TG
33 e~ R i9) J T .1:~ ARERE T A I e B
B R D e R ¥
. L .
- g
. ! |54: .x_xirx+l.;!.yu
] _ b
oamr i - AU R S e [ T SRR 1 ' L [ oo e e

92-180 0 - 82 - 3



30

AVerasE DAYS 31
derminen . .

- f || e e C
. o _ ____wfui;_ i .. FAILURE TO APPEAR BY ORIGINAL !
P i . A i " 'FEDERAL OFFENSE CHARGED FOR
S : i o I AL SN CLOSED CASES
80 O e . f.7707" .7 (INCLUDES FUGITIVES STILL AT LARGE)
‘ ' : P . .
. | ; - bl 7.0%. . : !
| N g i L : - - - e e
e N } l : ; JR. S "__l"ﬁt. ’ ! Lyt '
' ; i { L ;. L i '
t T : =TT YT ! '
e P N L ! i ! e e e
|4 \\ : i i ' I ; o ; N I o
N i P oo P N '
- 3 i N . : ‘ FUGITIVES| . ..! .
et : vrlsTILL AT | v o
. v ' LARGE -~ - |- i .
A H i 1 N i : | . i - S A - aimn
VAT ! ! i ! ' B i ceq . i
OV \ T PR I . { i
3 : i ; . H R T . 0
i i b R . S i
) 1 [ R v 7 : R 1
! : ' i : i - |LARCENY - * O ) - l
L ' v i i ] ! - |& -THEF T~ - — T !
T e —— ; S T Y- Wisenl PR D BERY RA O : b :
= A | s v 1 i I . - s . S
50 ; - i B : - [EMBEZ -0.2 . 3.4 : i
A i : : b ‘" Fraup | ° [|LARCENY .. [FOGITIVES | ’ S
L ’ T 0.4 | v [eTHEFT | - ["T0.45 :

< 0.6 f ey g . e e e i

FORGERY &| . |EMBEZ 0.2

‘ LARCENY 2.6

- JCOUNTERF .- FRAUD [ FUGITIVES |
¥ R LR < 0.4 0.7 FUGITIVES

STILL AT

2.1

LARGE
0.62

B R
IEORGERY_ %

"|FUGITIVES

ARCENY

" IFORGERY & f THERT

- |COUNTERF. " |EMBEZ 0.2 0.88.

0.7 - PR FRAUD f
I L&T 02

0.3 :
- "[FORGERY & | *¥
DRUGS - |COUNTERF. -

BALID 0.2

0.6

Srics—] . [F&C 0.2

OTHEHRS 0.4 ~ |DRUGS 0.2

0.4 OTHER 0.2] | CONER

DTS mn, . T8 R L

‘e ’

M. S . ] P T
% ROBBERY % ROBBERY ° ° * ROBBERY |,
Set0.05 - . 0.08 - - 0.04 -

———

RS B ". - **.EMBEZZLEM'T

VR SO ¢ D9 1 : S |

N

!
P

;.' . l

- H
i
! @
I
! -/
it
ol
» '5
o
it
{
| .
|
t

- -

-

e tr gt

o,

-



[t ey e e et
i . PETEES
R R
!

RaRceN

e

0
Lt
i
'

32

Mfc.:of-_il)efe/vdfwf:s waeev:e,We,d _ ‘7_:

Z" b Qumgterl 180)

B
1
[
. i
’ -t
“ .oy
. 1
' -
v B i
R e tanarart]
3 LRI
P~ d— -

I

RO ..A.,.) ..._...}..
L,a..x—h-.t PRUSRHPS S .

o e v bt o g i b 8w

I

s i,

33

PPy
D
PR

v
1
———ied

-
13

e

ey

.v..-.f...>-i

-

b

R

ot sp b perem
Chedere e ceanes
o

b pam e deaank

L e e o

Can e g

“78.3

"'1;975—1976 1976 1977 1977~1978 1978 1979 1979- 1980H

e T*G - -T*7 ST z
:..:; e S IRESTR A P B e o
£ co ! . b Cae e _!

T ‘BOARDS | 1
i

~ | -=--~- PROBATION.

she ieseei '+ OR - CHG TO T*7 |,
: i RSO FEETS R R
BT .. i T
SO AN . Lo oo !
Ao : IRRCERRERS ‘ R X o
DR SN T , . ' . e
T L e e e e et L D

%



35

34

ey

-
Vg

PROBATION "DISTRICTS

" DEFENDANTS 723

1978 197531978 1976 1a7 7 1977418YE 19781979 19795 198‘0 g

N BISTRICTS

1
...... i i
H
.

ATL- RECONMENDATIONS IN BOARDS AND PROBATIO
ALL DEFENDANTS_ INTERVIEWED

[
i

-+ .(EXCLUDES WRITS AND.CONCURRENT DETZNTION)

———

TES ,OF B

7= -___...,1_.;.'_ ——

i1 2

-.‘...lt

67.0

i

[a)

=

i

o

o

<z

28

2l 1

.um !

ia :

o .

o O Iy

;S q

=y T

o B T

B R

] I

H ! _Jw.r.,

el e

i/ Lt n.ﬂ.

s o 1 »r.m.. e
R Ny oy
«L- .M,!..P H
REPUENE Al B
qiTitrin: oy
} + 1_q g

R &
VLTI by 1
LT : RN
: AP }
| L il
IREE RS 117 L

|

o
[
9]
b~
Bry
t~
¥
]
¥
™~
[}
w© -
NAN-4
W &
o~
e .
- 1 .
{ '
"leo
o~
[
]

11977 1977-

©1975-1976 1976

ks o

!

RSN P R R S

BOARDS
~= PROBATION |

TO T*7

* OR - CHG.

.o

R

i
!
t
’
1



a

Craeda, r
NPT o v e
PRTE NP v cnm e cwe i
b ey e JEPOTPINIEENRI
e e $tee lllaln'hrqA 1
SN [T R
e P N +
IR R S s = -
AR S T — e el 11 :
o def bty l,.!.llrJJf~ L i
. B e Sl e SO Aok o r
Sl b 8]
LR H
B2 IR S e avass 7
R R R o dmmm
T
H
[
|
i
g g .
...0._4! .

e b e

B SR

; DHD. =HO 4 el
NOTLVHOHq —=~-=:

b
b i

B i e SETN ot
s

DHD. =L HOH T

] 4
L uvog — I NOTLYHOUS! = s e o B ™
—t— 1| T HVOE B NS . g ot +
A.... . - o o R ,L Lyt - 1 = -4 + i .
; oLITT DRSNS Risarmsesburss s e oo - - e
T o PSR S RS L S Mt CLITTAI T —— -
Sl N P S ABTREISRO A I d i R I R JPRRADESUT RN S0y N SRS SRS TR
M i Sl Sl Bl Bl e gLl s mmel] Gy (MRS LoDyt eyl g by T
66T 6LETI8LET BLETLLET LLET~9LGT. 9L6T-SLET CLET-FLET L6 4 TCD8BI 6L BT BLB I} 8LET. LB LLET LLET LB OLELSL6 LA
e | e ! . PN W SN Wi i il ik S e i R oottty A 0T
. . Tﬁ.a.q&, .,T.LLLJ - A.._ﬁ.r*({t..f« - | Sp - :
SEE B Sy S § - gy mmw.»w-, "
LA SUEN q..oL.r ST T [A‘@..‘ Iwuwl..u,fmln 3 : - ki ﬂ ‘
ESR O ey R _ i o
; e Vi Iy i ety P i s
SRl B ST - w—— ppTw—— - n 2o
i NS NG D T e et DO IS I g |
EEITRI ] b s e Ao soevisey RS b o
— . [ I e - I 4 :
PRI et B s [ S S + :
e i s Iy eaiat ERSSeeTs bt — : =
B el bt ul S, TTIIl syt ‘ : b : o oo
lmiremes & v o T “¢AMM R ek L NP VR _.,
Retma i B i Pl b iy Ko by bas] ke EeEAE = i = P p— |
R - - SINVANGSEA GEIOTANOD HO& -SIDTHISTq 8 : o e — A\ {11\ (o TANGD O
ea———t O N GUYOR NI TIIVE NQ_INTHO 10 SHLTH. ST T IT0 NOTLva0Na] GV auyoa] NI, HVdav, 0T
T e el FERSREIRS HRSeRttets 2R sansee : : —— —= ]
LT I B RoRAY B0 R gk Z T e B B
e saad B . M SR beas s | = 3 T . 1 [l 1
R s IR e e PR S ey iz + - — t i
SSGunpseby RSt e : BEEaE=h | ‘ ’ . S , »
| o RPN N ey e L ® ~ L Hitl . -
S B e e pnevestvn B e : : =1  —— : o R
b ddecna b ] . - “Av o ,!lLy..Jv.v cLI.»lluLlrll,ri»Al meama aen - . - . + i
- : PR - ?Iul * o B S N N T
I AP, . - i - . -1
R ! ppiadt it N o . -
o i | R D s os it it e e i v ;
el 0 ERR Ry S st B s H

Lg 9

PURUEE PR




38

Mr. HucHEs. Does that conclude your testimony?

Mr. WILLETTS. Yes, sir.

Mr. Hucuss. First, I want to thank both you, Judge Tjoflat, and
you, Mr. Willetts, in providing Mr. Ryan and Mr. Vaughan to tes-
tify. I think it has been very clearly established that the pretrial
services experience has been extremely successful.

I think that you said it well, Mr. Willetts, when you said that it
makes sense to provide judges with more information, and to do so
at the very first moment a defendant enters the criminal justice
system. We can do a better job all the way around, in screening
those people who should not be released, and in releasing those
who should not be in jail.

It makes economic sense, it makes sense from the standpoint of
threats to society by those who should not be released, and who are
released from time to time—because we don’t have enough infor-
mation to make a good judgment.

Is it fair to say, Judge Tjoflat, that when they don’t have suffi-
cient information, judges are often more inclined to set higher bail
and detain defendants? Or does the opposite happen?

Judge TsorraT. Well, what happens when judges have no infor-
mation—and what I say has to do with experience, not only in the
Federal system, but in the State systems across the country—is
that the prosecutor usually suggests the monetary bail figure, and
the judge has nothing more to go on than what the prosecutor has
suggested. And that is the threshold bail figure.

At any rate, bail is posted. They can’t make it. And they are in-
carcerated. And then begins a series of hearings ad infinitum, to
reduce the bail to the point where the person can be released.

Then it becomes a pure guess as to what might happen once re-
lease occurs.

But that’s basically how it works. I do think the error is on the
side of incarceration. They can’t set a figure, and they try to set a
figure at a high enough point or plateau to assure that the defend-
ant appears. But that starts off by assuring he’s probably going to
be detained.

That’s just a general statement about the bail system. And I
draw on my experience in the State court, and as a district judge,
for that.

And we, on the courts of appeals, many times get applications for
reduction of bail, mandamus petitions, most any kind of extraordi-
nary writ is sought. And we don’t have anything more to go on
than the judge below.

And, moreover, a great percentage of the Federal judges have
little understanding of the operation of the bail system, in the first
place. And if they affirm the district court, they’re just granting
the district court a wider measure of discretion. That’s how I see it.

Mr. HugHEs. It would seem from the graphs that were presented
as part of Mr. Willett’s testimony that there is a relationship be-
tween the number of contacts made by the PSA’s and the incidence
of re-arrests while on bail.

The fact that there seems to be fewer crimes committed where
there was more contact, that there was a downward trend in re-
arrests while on bail, whether under the probation system or wheth-
er under the board of trustees experience, would suggest that the

39

very fact that we have supervision—from the very first time the
defendant enters the criminal justice system until the time of dis-
position—creates a tendency—because of the supervision, it would
seem—of defendants to behave themselves.

I would imagine that, by the same token, when we found that
defendants were not behaving themselves—not complying with con-
ditions of bail—the courts were made aware of it sooner.

Is that a fair assumption?
¢ Judge TsorLAT. That's true. We can assume that that is a true

act.

Mr. HucHEgs. Under the present system?

Judge TsgorLAT. As a matter of fact, let me add something Mr.
Willetts and Mr. Vaughan did not add; that is, when you compare
data in time periods 1 and 2, which involve convicted defendants—
we took all data from convicted defendants’ records in time periods
1 and 2, where there was no supervision by an officer. The defend-
ant simply was free, pending trial.

In my judgment, there was less capability on the part of the judi-
cial system to detect crime on the street than when the defendant
is under supervision.

So that, if you have a reduction in crime on the street, when
you're dealing with defendants under supervision, with a greater
likelihood to detect it or any unsavory conduct on the part of the
defendant, you can reduce it. Notwithstanding the fact that your
baseline data had no mechanism for detecting crime, other than
police blotters, the benefits are even greater.

Mr. HuGHEs. So in essence the testimony shows that the system
saves us money, because it enables us to screen early on those de-
fendants who are eligible for pretrial release. And, accordingly, it
enables the judge to make an intelligent value judgment.

Judge TJorLAT. I've got another observation to make. That is
this: My experience tells me that a lot of offenders commit a crime,
awaiting trial, to pay lawyer’s fees or to raise money for a lot of
other needs. A well-supervised offender, in my judgment, is less
likely to run that risk.

Mr. Hucaes. Burglars are notorious for that habit, as are rob-
bers, and, in fact, it’s interesting that as trial approaches there
seems to be some direct relationship between crimes while out on
bail and the need to coine up with dollars to pay their attorneys.

Judge TJorFLAT. I'm not suggesting that the bar encourages that.

Mr. Huguges. No; I'm not suggesting that either, but it does
happen.

Thank you for that observation.

Mr. Willetts, in your testimony from the flow chart you suggest-
ed that actually the system saves an inordinate amount of money
where we do properly screen out those who are eligible for pretrial
release. It appears that we save the difference between as much as
$20,095, where the subject goes through the system, is incarcerated
for 1 year, with 2 years parole, and $1,600, where the individual is
evaluated by a pretrial services agency, then is diverted from the
criminal justice system.

In relation to these costs, how much does it cost to operate a pre-
trial services agency?



vy~

oo L2

40

Mr. WiLLerTs. Well, if you look at ihe 100 days’ detention, it
costs about $30,000 a year to support the pretrial officer’s position.
That sounds high, but that’s office space, equipment, travel, salary,
secretarial support. So, if that officer impacts on the pretrial re-
lease of the 15 individuals during the pretrial stage he has earned
his keep.

Now, if he impacts on unly two cases sufficient to cause the judi-
cial officer at sentencing to make the in and out decision—only two
cases—because the person was on release, because the person by
being on release was sentenced to probation instead of prison, it
oniy takes an impact of two to support that position for 1 year.

Mr. HugHES. And of course if pretrial contact with the defendant
early on indicates to a court that the defendant is a menace to soci-
ety, and the defendent is prevented from causing harm to society,
that is a cost you can’t quantify.

Mr. WiLLETTS. That's the other side of the issue. You know, we
spend most of our time talking about how we can release people
and save money. The other side of the issue is that knowing those
who, based on all of our expertise and information available,
should probably be sent to prison or should be detained pretrial
under the present system and maybe the judge concludes should be
sent to prison is just as important. It's my feeling that even in the
presentence report and the recommendation for sentencing, if you
have obtained early information, if you have given the person an
opportunity for out and to prove himself—there are a lot of people
in the system that disagree with me on this, by the way—I think
you're in a much stronger position to recommend for or against in-
carceration at sentencing. It just makes sense.

And when you have to incarcerate it costs money, and if you
don’t have to, then we shouldn’t do it. I don’t know if that answers
your question.

Mr. HugHes. It does answer my question. Thank you. I'm well
beyond my own 5 minutes.

At this time I'd like to recognize my colleague from Michigan,
Mr. Sawyer.

Mr. SaAwyer. Having come in late, I'll pass at this time.

Mr. HugHgs. Mr. Hall

Mr. SaAwyER. I was over at the Supreme Court moving the admis-
sion of a group of my constituents.

Mr. HugHes. We're happy to have you here.

Mr. Hall.

Mr. HALL. Judge, there’s one question I would like to ask, if I
may, and I know that there is some pro and con to this question of
whether or not the pretrial services agency has certain overlapping
with probation, and, for the life of me, I can’t see how you could
really make a clear distinction that would prevent an overlapping.
Where does it not overlap?

Judge TgorLAaT. You mean a duplication of effort?

Mr. HaLL. Yes.

Judge TsorLaT. Well, the traditional functions of a probation offi-
cer and a pretrial services officer are different conceptually. Tradi-
tionally a probation officer does not enter the scene until he’s deal-
ing with a convicted defendant and his first task is to run a presen-
tence investigation and make a report to the judge.
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The pretrial services officer enters the scene upon arrest and is
furnishing information for bail purposes to the judge and his task
thereafter is to supervise the person on bail and his job ends where
the probation officer picks up.

Now, that’s not to say that both jobs can’t be done by the same
officer. There are some districts, for example, where probation offi-
cers, just because of the way they do business in the district—and
that comes essentially from the beginning of presentence investiga-
tions shortly after arrest and indictment, with the defendant’s con-
sent, without fear of the Government getting the information for
prosecutorial purposes. So that when a conviction results, the judge
is prepared, almost on the spot, to pronounce sentence.

Now, that is done in 30 percent of the districts, Mr. Willetts says.
It started, I think, in North or South Carolina in a couple of dis-
tricts, many years ago.

Mr. HavrL. I'm fairly in favor of this pretrial services agency and
I think it, to a point, does a good job, but I know—I can only asso-
ciate the eastern district of Texas, where I know for an actual fact
that when a person is arrested in that district, that the probation
officers immediately get into the picture as, as you say, start with
the consent of the defendant and work it up to presentence reports.

Judge ToorLaT. That's because Judge Fisher encourages that
practice. Also you have a lot of rural area in the eastern district of
Texas and the officers have to do a lot of traveling and they have
innovated to perform this function.

Mr. HavrL. Well, are you saying in some areas that maybe pre-
trial services agency would not be necessary?

Judge TsorFrLAT. You mean as a separate entity?

Mr. HALL. Yes.

Judge TsorrLaT. Oh, yes, as a separate entity, pretrial services.
And that’s one of the reasons why, from my view, the flexibility
afforded by the bill introduced last year—7084 or 86, and the one
introduced now, which is identical, the flexibility is excellent.

In some large metropolitan districts a separate office is desirable.
You have that kind of case filings, you have that many officers in-
volved in the pretrial service functions where they are that differ-
ent.

Mr. HarL. Whoe do you think should make the determination at
that time as to whether or not pretrial services should be utilized
in the eastern district of Texas as opposed from the northern dis-
trict of Texas? Who should make that distinction?

Judge Tsorratr. Well, I think that function ought to be per-
formed, the function of giving the judge or the magistrate more in-
formation for bail setting purposes. My view is it ought to be per-
formed everywhere.

Whether you have a separate agency or not is a decision that
ought to be made by the judiciary, and the Congress has drafted
legislation that enables it to do so, and a combination of the dis-
trict court and the circuit council in my judgment can best deter-
mine whether or not you ought to have a separate office as it were,
or agency, with somebody other than the chief probation office run-
ning it.

Legislation drafted in that fashion, such as the bill is now would
enable that to occur. I think the greatest saving would be effectuat-
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ed that way. In the fifth circuit, with which you are greatly famii-
iar, you wouldn’t run the pretrial services function—say, in Miami,
or in New Orleans, maybe, or in Tampa or Jacksonville or along
the Texas border where you have a tremendous amount of drug im-
portation. You wouldn’t run it the same way as you would run it in
the northern district of Mississippi or the northern district of Ala-
bama, outside of Birmingham, or in eastern Texas or in places in
west Texas, or the northern district, in Lubbock and some of those
areas.

There really are no two places in Texas, maybe other than
Brownsville and El Paso and maybe San Antonio, where you might
have the function performed alike. And you have to have flexibility
to allow the function of investigating these defendants for bail pur-
poses to be performed most efficiently.

Mr. Harr. Well, in your statement that may be the chief judge in
that district who would be the one to make the decision whether or
ﬁOt he wants to pursue it on the basis of the pretrial services bill

ere.

Judge TsorLaT. Well, whether the court uses a probation officer
to perform that function or whether it has a separate entity in the
court to perform that function, it ought to be determined locally by
the chief judge.

Mr. Hair. Well, I agree with that. I think Joe Fisher would
agree with that, too.

Judge TsorLAT. But anywhere judges are setting bail they ought
to have better information about the defendant.

Mr. HaLL. I understand what you're saying.

Judge TJorLaT. If Judge Fisher, for example, says I've got a pro-
bation staff here, and they could interview these defendants and
provide me with all the information I need in the first place by
conducting presentence investigations at the same time.

Mr. HaiL. That'’s right.

Judge TsorFLAT. And the pretrial services function is being per-
formed, that is satisfactory.

Mr. Harn. Well, is there any way to make a determination
maybe—and we're still speaking going back to the eastern district.
And I might ask the staff this question. Is there any provision in
this bill that might give someone higher than a chief judge the
final authority to say we're not getting enough information about
these people and we therefore think that the pretrial services
agency should operate separately from the probation department?

Is that written into your bill, Mr. Chairman?

Mr. HugHEs. No, it’s not, as a matter of fact.

Mr. HaLr. Well, who would make, if anyone would, make that
decision?
. Judge TJorLAT. There’s nothing in this bill. What the Senate did
in the bill that died in the last session was to provide that the dis-
trict court and the circuit counsel could certify the need for a pre-
trial services agency which would be chaired by somebody other
than the chief probation officer. The individual in charge of that
function would report straight to the chief judge and to the judges
of the court rather than reporting to the probation officer chief and
through the chief to the court.
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But that would be determined by the local court, for example,
Judge Fisher and his colleagues. The fifth circuit council would
also approve that kind of a mechanism. Then the eastern district
would have probation officers reporting to their own pretrial serv-
ices chief, and he to Chief Judge Fisher. The House bill does
not—-——

Mr. HarL. It does not do that.

Judge TsorFLAT. No.

Mr. Harr. Thank you very much. It’s good to see you again. I
yield back the balance of my time.

Mr. HucHEs. Just to clarify the record, the bill does provide that
such a decision would be based upon a recommendation of the dis-
trict court and the judicial council for the establishment of a pre-
trial services agency.

One of the things that I found extremely interesting was that
once the boards of the trustees were constituted and became accli-
mated, they seemed to take off. I imagine it varied from district to
district, and it’s something we perhaps ought to look at on a dis-
trict-by-district basis, but there was a disparity between the con-
tacts and recommendations made by the boards of trustees and the
probation officers. It seemed that the boards of trustees did a much
better job. Do you agree that this is borne out by the facts and fig-
ures?

Judge Tsorrar. That is borne out, Mr. Chairman, by the gross
ﬁgur?es. And may I offer you my thoughts about that, Mr. Chair-
man?

Mr. HucHes. Yes, please do.

Judge TagorraT. Well, you have a natural inclination in some dis-
tricts, and especially the larger ones in the metropolitan areas, for
folks serving two masters to serve one better than the other. So if
you have a probation officer performing both functions—pretrial
services and probation—reporting to the chief probation officer,
and he to the chief judge, and if the probation work is lagging
behind, that work will get done first.

If you have each serving a separate master reporting to the
court, then both functions get done to the same extent and better.
So it's a management issue, and again, which way you want to go
depends on how a particular district is constructed, what its case
load is, where it’s located and so forth.

Mr. Hucgses. I would imagine that the attitude of the chief judge
of that district——

Judge TsorLaT. The attitude of the judges of the court makes a
difference.

Mr. HugHEs. It would make a substantial difference on the prior-
ity to be assigned to this particular function.

Mr. Willetts, did you want to make a remark?

Mr. WiLLETTS. Well, our experience has shown—I agree the atti-
tude of the judge makes a big difference. The problem is getting
the judge involved in day-to-day management. It depends on the
person at the lower level, which in the chief probation officer in-
stance is going to call the shots, by and large, and as Judge Tjoflat
indicated, the dual role sometimes takes away from the full com-
mitment to getting both functions performed satisfactorily. And I
think that it’s obvious that where there is a conflict of interest, not
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by anyone’s desire for it to be that way, but it’s just the way things
are, if a person who heads up an agency’s activities that go to the
attention of the judge-—like sentencing, presentences, supervising
probationers’ violations those activities will get priority. Bail mat-
ters generally don’t get to the attention of the chief judge; they go
basically to the magistrate. It’s very difficult to effect good manage-
ment on the chief probation officer because it’s difficult to convince
the chief judge that he needs some direction in that regard when
he’s there everyday and you come in once a year and look at what
goes on and say to him and the chief judge, well, in order to effec-
tively carry out pretrial procedures, you have to do thus and so,
you have to change the way you operate.

Our experience has been that it’s rather difficult to bring about
those changes.

Mr. HugHes. Some of the personnel who were hired for the
PSA’s were obviously committed to the program. Is it fair to
assume that that commitment might account for some of the differ-
ence in results? In addition, there may have been impediments to
success in those districts where we have boards of trustees? Could
that account for these results?

Mr. WiLLETTS. Let me clarify something here which I don’t think
the congressional members are aware of. In each instance where
we had a probation operation and a board operation, we added as
many additional staff to carry out the pretrial function in the pro-
bation district as we did in board districts.

Mr. HucHEs. There’s no difference costwise?

Mr. WiLLeTTS. No difference costwise. Now the problem is, those
people are getting the support that they need to carry out their
functions in the higher echelon, which means in the probation dis-
trict it’s the chief probation officer; in the board district, that’s the
only reason the supervisor or the chief has for existing, and that is
to carry out that function. And I think or we believe that’s one of
the reasons for the difference in the ratio of contact and the energy
put forth.

Mr. HugHes. Mr. Ryan, do you have something you wanted to
say?

Mr. Ryan. I discussed this at the briefing last week, and I think
it’s probably worth saying for the record. As Mr. Willetts said, I
ran the agency in the eastern district of New York when it first got
started, and I was paid to make the pretrial services agency oper-
ate according to statute. And what that consisted of in the first 6
fonths was making a general pest of myself around the court-

ouse.

People cooperated at higher levels, there were other individuals,
for example, say, assistant U.S. attorneys, who didn’t understand
what the agency was all about. There were magistrates who
wanted to cooperate but who had been operating with a different
system for many years. There were judges doing the same thing.
And what I had to do, I'd say, for at least half the time, was to go
around and constantly remind people, “Here’s the statute; here’s a
set of procedures that everyone has agreed on; we're not seeing
enough defendants because of lack of cooperation.”

For example, there’s the very issue you raised about contacts. If
we weren’t in there complaining, fighting, every single day for the
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first 6 months, that district in eastern New York would not be
seeing 97 percent of the defendants as it is now. It just wouldn’t
happen. The contact rate would have just stayed at a certain level
and not increased. I think that’s what Mr. Willetts is talking about.

It’s not so much a matter of dedication, maybe, as a matter of
setting priorities. If they are to improve the operation of the Bail
Reform Act and the Speedy Trial Act, you should do it. I didn’t
have to worry about completing presentence reports or parole
issues. Providing pretrial services was my job, and I directed all of
my energies toward that goal.

Mr. HugHES. Mr. Ryan, since you obviously worked in the field
with the program in its infancy, you would be aware of the way
matters were handled prior to your arrival, obviously.

Mr. Ryan. Well, I wasn’t in the Federal system prior to that.

Mr. Hucues. When did you actually begin your work with pre-
trial services?

Mr. Ryan. Well, after the inception of the program, which I
started in January 1976.

Mr. HugHues. I'm sure you learned how those matters were han-
dled in prior years, and I suspect you must have heard from time
to time, “Well, that’s not the way we did it.”

Mr. Ryan. Right.

Mr. HugHes. I wonder if you could share your own practical ex-
perience with how pretrial services worked in the eastern district
of New York? :

Mr. Ryan. Well, I guess I could start out with talking about my
understanding of what went on traditionally in that district. And
my understanding is, that the bail decision was very much con-
trolled by the information that the U.S. attorney provided.

One of the problems that I didn’t expect—was that we would
often make recommendations for more stringent conditions of re-
lease than the U.S. attorney wanted. That was because it’s helpful
for them to have certain people on the street as informants. That
was a point of conflict.

But at any rate, the U.S. attorneys traditionally had a great deal
of influence at the bail hearing, because they had the only informa-
tion about defendants, especially indigent defendants. A defendant
would be brought in, and, there will be a legal aid attorney or a
Criminal Justice Act attorney. They had very little time to talk
with the defendant prior to that initial appearance, so the informa-
tion about the defendant’s background was presented primarily by
the U.S. attorney. That’s not the way it is right now in the eastern
district of New York, although the U.S. attorney’s information and
opinion still carries a great deal of weight, and it probably should.

Mr. HugHEs. In essence, though, your experience was as the
graphs have indicated—that indeed you did find that defendants
could now be released and others not released, and people incarcer-
ated because they presented a higher degree of risk, on the basis of
information that you ascertained early on?

Mr. Ryan. Right.

Mr. HugHEs. And was that the modus operandi in the eastern
district of New York prior to pretrial services?

Mr. Ryan. I can’t say it was. Generzally the way things would op-
erate would be that defendants would be brought in and a great
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deal of attention would be paid to the defendant’s record, if it was
a criminal record, since there was very little information available
about the defendant’s background.

Mr. HaLr. May I? Doesn’t his past record indicate a lot about his
background, and should it not be considered by the U.S. attorney?

Mr. RyaN. Oh, it certainly should. I didn’t say that. I was saying
only that that was the only information available.

Mr. HaLL. Well, are you saying——

Mr. Ryan. What I am saying is that it’s very difficult to tell,
from a rap sheet from the New York City Police Department, and
somebody has three arrests for burglary, such things as where the
person has lived, who his family is, whether he has a job, whether
he supports his family and whether he pays his bills.

Mr. HarL. Well, there’s a man who went through an airport se-
curity last fall with three pistols and a pocketful of cartridges, and
nothing was done about him. Now, I think that—and he’s in jail
here in Washington today for—we know what he did. He came out
of a fine family, you understand, but I think that man’s record
should be subject to a presiding judge, and I don’t think anyone
should take any discretion away from them.

I think the discretion of the trial judge who looks at the person
and sees him and has that rap sheet before him takes precedence
over nobody else. I think that’s the man that’s going to have to at
some point in time make the decision as to whether or not to re-
lease the person or keep him. And if at some point in time last fall,
some judge had had the discretion or had used his discretion to see
that man was put on bail and maybe tried and convicted and put
in jail, we wouldn’t have the problem today.

Mr. HucHEs. Let me just indicate that there are a lot of nagging
issues surrounding that incident. I can’t imagine why this individu-
al wasn’t known to the Secret Service, and there are a lot of guess-
es as to how he was present. We’ll get into that, I presume.

But the flip side of the coin is that there are a lot of people who
enter the criminal justice system who are missiles. I mean, they're
absolute time bombs, ready to go off, and the courts know nothing
about those individuals. And that kind of information is what pre-
trial services obviously can present to the courts.

That brings me to something that I'd like to ask you, Judge Tjo-
flat. How do we identify those individuals who are time bombs?
How do we know that they can explode in the community? From
all appearances, they might appear before the court at a bail hear-
ing, and they appear when they're summoned for arraignment.
They might appear when summoned for trial. But they present a
menace to the community, and you can learn that early on.

Do you find that our present bail structure and the criteria used
in determining bail under the Bail Reform Act are adequate to ad-
dress that particular problem?

Judge TsorrAT. The Bail Reform Act does not allow a judge to
take into account danger to the community and detain somebody
pending trial. The judge can only take into account that evidence
which is relevant to the question of whether or not he is likely to
appear. The judge at the bail hearing can, in my judgment, enter-
tain under present law all the evidence in the world about the de-
fendant’s propensity to commit crime and so forth, but it is only
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relevant to the question of whether or not he is likely to appear for
further hearings.

If the judge were to separate that information out and say, ‘“This
individual 1s likely to commit further crime in the community
while he’s awaiting trial, but he will appear at trial’’—as you indi-
cate in your hypothetical—and the judge also finds that he will
appear at trial, the Bail Reform Act would render that information
irrelevant. The act would not authorize the judge to detain the in-
dividual pending trial.

Mr. HugHES. But does that present some problems to you, that
judges can’t take that information into account? I suspect that
judges really do take it into account.

Judge TsorraT. Oh, I think judges everyday take into account
the propensity of the accused to commit further crime. They take it
into account in assessing the likelihood that he’s going to appear at
trial. There's a very fine line between the question of whether or
not somebody is going to commit further crime and whether or not
he’s going to appear at trial.

I think most folks who are hell bent to commit violent crimes
and have already done so are a risk on appearing at trial. What
incentive do they have to appear for trial if they have committed a
serious offense and are likely to be incarcerated for a long period of
time? And that's been the experience in most of these large drug
cases. That’s one of the reasons why bail is set so high.

Mr. Hucles. Well, drug cases present a different problem be-
cause of the economic gain.

Judge TJorrLaT. The point is, these folks you know are going to
commit further offenses.

Mr. HugHEs. Well, of course I’'m concerned about those situa-
tions.

Judge TogorrLAT. You're talking about preventive detention.

Mr. HucHEs. Yes, preventive detention. Do you feel that the
present statute serves the end of justice?

Judge TsorLAT. Well, it's an anomaly when you have to lock up
witnesses to the offense in order to protect them from the defend-
ant and his friends and then let the defendant go free. But the
answer is far from clear, the eighth amendment doesn’t provide the
answer. The eighth amendment says that excessive bail should not
be required, and there’s a serious question, long debated, whether
or not the framers intended bail to be accorded, in every case or
whether they intended bail to be accorded, as was the case in the
English system, only in those cases appropriate for bail.

Then you have the constitutional question posed by the fifth
amendment due process clause. If you detain somebody just be-
cause of what he is going to do tomorrow and not in any respect
because of what he did today, the question becornes whether or not
he is being detained or punished, as it were, for crimes that he has
not committed and not been charged with. So, there’s an interplay
of several, at least two, constitutional provisions, the due process
clause and the eighth amendment prohibition against excessive
bail. And there may be, depending upon the case, equal protection
implications as well.

I think it's an issue that ought to be debated. The question has
not been settled in the courts.
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Now, a lot of State bail laws, either emanating from the State
constitutions or from statutes, provide that bail will be accorded in
every case except a capital case where the proof is evident or the
presumption great. And I remember in my days as a State trial
judge in capital cases conducting bail hearings to determine wheth-
er or not in the case for which the defendant stood accused there
was a great deal of evidence to point to guilt. But the Bail Reform
Act in effect traces State law and says that bail will be accorded or
you will be released on your own recognizance.

So, the question of preventive detention is one that ought to be
debated. And I come from a circuit where there’s a tremendous
aimount of drug business being transacted, where you have to go to
tremendous lengths—I can recall presiding as a district judge in
the middle district of Florida over a case in which, if I may take a
moment——

Mr. HucHss. Sure.

Judge TsorLAT [continuing]. There was a drug importation epi-
sode. A customs agent flew the airplane in undercover, loaded with
drugs. Two fellows were in Duval County Jail in Jacksonville, and
they wanted to get out, so a lawyer came up from Orlando, repre-
senting the organized crime boss, to spring those two fellows.

Well, it was obvious that they weren’t going to be alive very
much longer, because two other witnesses in the case had been
killed in the previous 2 or 8 days. The customs agent who had been
undercover was in custody, secluded somewhere by the Govern-
ment, and those two witnesses were about to disappear.

So, when the lawyer said, “The bail is too high, and we want
them out under the Bail Reform Act,” I looked at the possible con-
ditions, and I finally said to the lawyer, “I’ll release them in your
custody, 24 hours a day. Where they go, you will be.” And he said,
“Your Honor, may we have a brief recess?”’ We took a brief recess,
and b= came back and he said, “Your Honor, they’re going to stay
in jail.” The lawyer didn’t want any part of the custody of those
two chaps who were likely to meet the same fate.

The point I'm making is, it is an anomalous situation where an
accused is free and you have to lock up the witnesses. How do you
solve that problem and square it with the due process clause and
the eighth amendment.

Mr. HucHaes. Well, it’s something we're going to have to come to
grips with, as you say, because it’s very timely and it fits right in
with the issue of pretrial services and protecting society.

Judge TsorLaT. Well, let me say this. If you have a law providing
preventive detention in some form or another, in my judgment you
couldn’t execute that law without good pretrial services functions
being performed, because a judge would have to have reliable evi-
dence to make sufficient findings on the record to be sustained on
appeal. I mean, the judicial system, in order to manage that kind
of program, would have to be able to produce evidence, and I don’t
see_how a preventive detention program could be put together
early on without the aid of good investigators.

Mr. HucHgs. Thank you. Mr. Sawyer.

Mr. Sawver. Obviously, the pretrial investigation for bail setting
purposes has to be done very rapidly and in a very short period of
time. So, almost of necessity it would be fairly superficial. Wouldn't
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the investigators that brought about the arrest probably know as
much or more about the individual than would the so-called pre-
trial services? _

Judge TgorrLaT. Congressman, that's true, sometimes they do
know. If it's an organized crime case where they have been follow-
ing the case for a long period of time, for example, they may know
the accused backward and forward and inside out. On the other
hand, many times they don’t, and many times when bail is being
set you've got an assistant U.S. attorney standing there who
doesn’t know much more than what's contained in the indictment
or what the FBI agent’s report to the grand jury was. Or maybe
he’s got a 302 statement, for example. But they go to the crime and
you don’t know a thing about the offender. You know nothing
much about his background, especially where the defendant is
transient.

And I resort azain to the drug cases—refer to those. They come
from all over the place. The agents pick them up in Atlanta at the
airport. Drug agents that can literally sniff some of these folks, and
pick them up with contraband on them, arrest them on the spot
and take them downtown. The agents don't know anything more
than somebody got on a plane in Fort Lauderdale or Miami or
Jacksonville, and went to Atlanta en route to Detroit or Los Ange-
les, or whatever, with a bunch of cocaine, and they know nothing
else about them. _ .

Without the pretrial services officer running some kind of inves-
tigation in those cases, to me the judge is powerless to set bail on
anything more than the fact that it’s a drug case, and that this is a
courier or pusher or manufacturer or something.

Mr. SAwYER. I can see that kind of case, but I served as a pros-
ecuting attorney for a period of time. We may not have had many
of these total transients, but the police agencies, 9 times out of 10,
knew the defendant intimately.

Judge TdorrLAT. That’s true, up around Grand Rapids.

Mr. SawyEir. Don’t you think on the setting of bail that the judge
is very likely to consider the commission of a felony as it affects
the defendant’s credibility? You know, your earlier bringing out
more than that, although the rules are to effect credibility. Don’t
the judges consider use of the question of likelihood to appear
weighted with these other considerations?

Judge TsorrLaT. You mean prior felony?

Mr. SAwYER. Right.

Judge TaorraT. Well, a prior felo::y can be considered for all pur-
poses at a bail hearing. ' L

Mr. SAwvyEgR. I understand that. But I mean the rule in a trial is
to effect their credibility.

Judge TJorFLAT. I realize that.

Mr. SAwyYER. But, on the other hand, I'm sure it carries in many
cases a lot more weight than credibility.

Judge TaorrLAT. For sentencing purposes. _

Mr. SAwyeEr. What I'm wondering is while the prior commission
of felonies may be considered in connection their likelihood to
appear, whether the judges, while fixing bail, also, give some con-
sideration to their likelihood to commit crime?
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Judge TsorLAT. They might. And I'm sure they do. If a district
judge doesn’t want to get reversed—and to be candid about it—he
puts in the record, “I am setting bail at $§1 million that you can
make.” If the judge says, in effect, “I am detaining you on account
of your prior record,” hasn’t the judge made a case for a quick writ
to i1ssue by the court of appeals on the theory that he didn’t follow
the Bail Reform Act of 19667

Mr. SaAwyER. But, if the rap sheet shows he showed up for trial
each of the last 17 times he was convicted, I'm sure that that would
be persuasive, maybe against the bail, rather than some risk about
showing up.

Judge TsorraT. And the judge might put in the record that he
finds on all the facts presented that the defendant is not likely to
appear for trial, and if the facts are in there in sufficient detail and
supported by the record, it’s awfully difficult to set a trial judge
aside.

Mr. SAwyer. Well, with the little bit the trial judge, even with
the pretrial investigation, can know, it’s obviously a rather inexact
science. Twenty-seven people who had already served considerable
time in the Maryland State Penitentiary, were put on some sort of
a work-release program and they created a minicrime wave; 26 out
of the 27 were indicted for crimes running from murder and rape
through armed robbery. They not only went through the presen-
tence investigation, but they actually were under observation in
the prison. Obviously, the program was just shut down in Mary-
land and it was kind of a disaster. It’'s a pretty inexact science
anyway.

Judge TsorraT. It’s as inexact as sentencing.

Mr. SaAwvYEiR. Yes, I suppose so. I was interested in your reference
to the State constitutional provision because I was involved with it
sometime in the past. it’s a strange, nonsensical thing, and almost
every State has virtually the identical wording which says, “where
the presumption is great.” Well, of course, the presumption is of
innocence at that point in time. I know we had a statute like this
one in Michigan and I was surprised to find most other States just
lifted the identical language from somewhere: Bail in all cases
except in murder or a felony where proof of guilt is strong or the
presumption great.

Thank you.

Mr. HugHEgs. Thank you, Mr. Sawyer. Mr. Hall.

Mr. Harr. No questions.

Mr. Hugnes. Thunk you very much, Judge, Mr. Willetts, Mr.
Ryan, Mr. Vaughan. We appreciate your testimony. You have been
most helpful. We'd like to hold the record open so we can submit
some formal questions to you.

Judge TJorFLAT. Sure. Anything we can do, we will be happy to do
it.

Mr. HucHes. We would be interested in ongoing studies and in
looking at the particular courts and magistrates and the instances
of rearrest, which I understarid you might have some additional
data for us on in the near future.

also.
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We are going to have to recess the hearing until 2 p.m. in this
room.
[Whereupon, at 12:05 p.m., the hearing was recessed for lunch.]

AFTERNOON SESSION [2:05 P.M.]

Mr. HugHgs. The first item—first I appreciate Bruce Beaudin’s
consideration in permitting Madeleine Crohn to testify next. I un-
derstand, Ms. Crohn, that you have a professional commitment this
afternoon, and we’re just delighted to have you here today.

Madeleine Crohn is presently director of the pretrial services re-
source center. Before this position, she was the deputy director of
the court employment project in New York for 7 years, which was
one of the first pretrial diversion programs created in this country.

We appreciate your appearance before us today, and invite you
to proceed in your own way. Your statement will be entered in the
record in full, and you may proceed in any way you see fit.

[The complete statement follows:]

-
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STATEMENT oF MADELEINE CroHN, DIRECTOR, PRETRIAL SERvVICES
RESOURCE CENTER

Mr. Chairman and Members of the Subcommittee:

I am honored and pleased that this Subcommittee has given me, and the

agency which I represent here - The Pretrial Services Resource Center - another

opportunity to testify on the subject of Title II of the Speedy Trial Act of

1974, The recommendations which my colleagues and I had formulated for 1last

Year's hearings are unchanged: the proposed legislation is, for the most part,

the same, Briefly summarized, our conclusions are that:

° Pretrial Services should be continued and expanded to all federal
districts.

) An independant branch, within the Administrative Office of the
United States Courts (AOC), should establish and monitor
standards for the administration of these agencies; and ensure
that the Pretrial Services function is designed as flexibly and
as cost effectively as possible.

o Pret.rial agencies should be allowed to conduct other pretrial

screening functions; new programs however, such as Pretrial

diversion, should be developed on a pilot basis only, and

evaluated against concrete stated objectives.

Before reviewing in more detail these three recomendations, I would like

to stress the importance of this particular legislation which proposes to

maintain existing Pretrial Services Agencies and expand thenm throughout the

federal system. The decision of this Congress will have 3 significant impact on

state and loeal governments: not only is federal law locked to, by states, as a

direction which they often follow. But, in the current context of fear of

erime, this bill offers Congress an opportunity to set the example of a measured

and effective response.
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IMPORTANCE OF THE PRETRIAL SERVICES AGENCY LEGISLATION IN ENABLING STATE

i ME .
GOVERNMENTS 70 DEVELOP A JUDICIOUS RESPUNSE TO THE FEAR OF VIOLENT CRI

A, THE PROBLEM

Chief Justice Burger's remarks before the American Bar
Assoniation meeting in Chicago last year1, and in Houston, this year2 echo
a widespread sentiment. Most people believe that violent crime has
increased significantly: we need only look to the recent covers of our
national magazines. The perception affects the quality of 1life in this
country. It leads to a widespread belief that the criminal justice system
is not doing all it should to alleviate the situation. Among several
proposed responses, the Chief Justice - and many others - suggests a
"tightening” of our bail 1laws; the underlying premise is that if we
detained more people pretrial, we would witness a reduction in violent
crime.

The problem is further compounded by our geteral inability to agree on
what constitutes dangerous behavior, and to predict future behaviour. The
laws of false positives (our incarcerating people who would uot commit
crimes in order to restrain those who will) 1lead to unfairness and
unnecessary cost. The laws of false negatives (releasing people who will
comit crimes) frustrate the public which has a right to expect that the
criminal justice system is doing all it can and should to provide for
safety.

Finally, we simply can no longer afford, as a society, the ineffective
vse of incarceration. Detention, whether at the pre-~ or post-trial stage -
has become an almost prohibitive expense; in the face of our diminishing
resources, it should be viewed as a scarce commodity and used as sparingly

as possible.



The questions which must then be raised - legislative issues aside3,

are:

. How prevalent is, in fact, pretrial crime-and particularly
those violent offenses which are of most concern to the
public?

] How can we control this behavior?

[ Among those options available to us, which ones can we, or

should we, afford?
B. THE SIGNIFICANCE F THE FEDERAL PRETRIAL SERVICES AGENCY EXPERIMENT.
Two of the wore striking statistics provided to us by the AOC are:

1. Between 1976 and 1980, pretrial crime in the experimental
districts was reduced from 9 to less than 3% for defendants
released, at the same time as release rates were increased.

2. Considering that upward of 90% of all defendants arrested are
released, more than 97% of those are not rearrested while
awaiting trial. |

It is regrettable that some of the ambiguities of the research prevent

us from directly attributing such reduction to the Pretrial Services
Agencies. On the other hand, we find that such a reduction was not
witnessed in those distriects where there were no Pretrial Services
Agencies. Further, the remarkably low re-arrest rate of released
defendants is confirmed, time and again, in local Jjurisdictions where
pretrial agencies operate.

The federal experiment does demonstrate that:

-~—a higher proportion of defendahts were released than before and

yet:
—failure to appear decreased, and

—pretrial crime decreased.
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From botir a cost effective viewpoint and one that addresses public
concern for safety, we must acknowledge the significance of these findings:
. Pretrial services agencies furnish the Judiciary with data
otherwise not available thereby assisting in more informed

decisions.

° They provide the judiciary with the possibility of applying
and monitoring conditions which - even though designed to
reduce flight - may also reduce opportunities for the
defendant to commit crimes.

. Just as importantly they track data and statistics which
place any problem associated with the release decision
within an informed and objective perspective.

The point here is that without the assistance of the Pretrial Agency
there is no way for us to verify if there is a problem, how extensive it
is, and what can be done about it.

c. POTENTIAL IMPACT OF THE LEGISLATION FOR STATE AND LOCAL GOVERNMENTS:
States will be looking to this particular Bill, whether or not it is
passed, and if so in what language, for a number of traditional reasons.

. We have repeatedly witnessed how legislation that affects

our‘federal courts eventually shapes or transforms aspects
of our state and local courts., A principal example is the
Bail Reform Act that led to the adoption of new bail
statutes by state legislatures--albeit with some departure
from the Act in several instances. Nonetheless, decisions
that will be made by Congress as it reviews—-and possibly

expands--pretrial services agencies at the federal level




will bear consequences for pretrial programs around the
country. If endorsed by Congress, the pretrial release
concept will gain a legitimacy that should considerably
assist  local jurisdictions as they decide upon the creation
or continuation of pretrial release agencies.
& Second, when a magistrate or judge makes a pretrial release
decision and determines what conditions should be applied to
a particular defendant, Lhe options are essentially the same
whether at the federal or local level. The data which has
been compiled by the AOC represents the most comprehensive
amount of information that was ever collected con that
critical stage of decision making in our criminal justice
system. Not only can information from the federal
experiment be of great value to the development of pretrial
programs at the state and local level; but the response by
Congress to these findings will influence elected officials'
reaction to issues related to the pretrial release decision.
The consequences of what Congress will or will not do regarding this
Bill are all the more crucial when one considers the extremely severe
situation faced by most states: More than 20 states are under court order
because of the overcrowding in or conditions of their institutions. Local
facilities in countless jurisdictions are already faced with or about to
undergo legal challenges. The picture is even bleaker as one realizes that
the overall level of incarceration will continue to rise through this

decade; and that construction alone cannot be the answer - both for reasons

of “ost and of timeliness.
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Typically, federal and state institutions turn to local faciiities to
absorp their overflow; they will do so increasingly, as mandatory and other
forms of sentencing reforms add to the number and length of prison
sentences. The federal system is already near capacity, with the majority

- if not totality - of its detained pretrial population in state or local
institutions.

The breaking point has already been reached in many places in this
country. Pretrial mechanisms and programs are among the first requested to

relieve the pressure. They cannot do so without legitimacy and suport.

These are among thie many issues which we believe this Congress must
bear in mind when considering this lezislation.

I present Lhem here from the perspective of an organization created by
the Department of Justice, LEAA, in 1976, and specifically charged with
developing an overview of pretrial justice issues in this country. The
requests for information and assistance we have received from the states
over the last four years have convinced us of the urgency of the issues I
just outlined. We are equally convinced - as a neutral, fact-finding
organization - that changes in statutes and policies should be grounded in
facts, not in perceptions that are sometimes shaped by dramatic but
atypical cases. Pretrial agencies furnish those facts and thus assist in
reaching responsible and informed decisions - which ultimately benefit the
system, policy makers and the country.

The federal system has a unique responsibility to relieve a critical
local situation to which it contributes; and to provide 1leadership to
states attempting to reconcile concerns for public safety and for the law

with scarce resources.

A
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Given the above context, I wish to elaborate on the three
recomnendations listed earlier:

RECOMMENDATIONS

A, PRETRIAL SERVICES SHOULD BE CONTINUED AND EXPANDED TO ALL OTHER

FEDERAL DTISTR1CTS.

This committee has been provided with extensive information on the
accomplishments of the ten pilot pretrial services agencies (PSA's). Judge
Gerald B. Tjoflat, Chairman of the Committee on the Administration of the
Probation System, U. S. Judicial Conference, Mr. Guy Willetts, chief of the
Pretrial Services Branch (U.S. AOC) and agency staff have been or will be
reviewing findings of the AOC's r‘eport.5 Their recommendations are
supported by the General Accounting Office report6 that endorses the
continuation and expansion of these agencies.

A1l reviews confirm that judicial officers who have received the
support of PSA's in their distriet consider their services valuable. The
data that was compiled in the report7 submitted by the Administrative
Office of the U. S. Courts shows that during the experimental period
nonfinancial release rates were increased and that the number of defendants
detained pretrial was decreased.8 It appears that the objectives stated in
Title II of the Speedy Trial Act were met at least in part.

We must recognize here same of the ambiguities of the AOC's report.
Unfortunately, while it does offer some useful and important statistics,
the conclusions are not as definitive as had been hoped. In other words,
we know to a certain extent what happened after the implementation of the
pretrial agencies; but we are not certain of all the reasons for these

differences, nor can we conclude that they were entirely attributable to

the

preclude, however, the continuation and expansion of the pretrial agencies:
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existence of PSAs. The limitations of the research should not

The data do support the fact that judiclal officers make more
informed and equitable decisions when aided by pretrial services
agency. Options available through the agencies (such as
supervision, monitoring of compliance, ete.), help reduce the
number of defendants that would otherwise be released on (or
possibly be detained because of) financial conditions.
These positive results are not isolated. When we look at the
development of pretrial release programs in state and local
courts, we consistently find that well-run release programs or
systems can:
~~-significantly decrease the number of defendants released
through (or detained because of) imposition of financial
bond;
--provide alternatives to pretrial incarceration that will
help ensure the appearance of the defendant at trial and
the safety of the community;
-;canpare favorably with appearance rates and rates of
pretrial crime when no such agencies exist and, in fact,
have a positive impact on flight and danger.
As indicated above, the issue of most proficient use of public
monies in a time of financial constraints is paramount. In
jurisdictions where a new correctional facility is being
conslidered, implementation of a pretrial agency--or
mechanishi--can save substantial construction costs by reducing

the number of pretrial detainees. These findings are applicable
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to the federal system: as I indicated earlier, federal
institutions already operate naar capacity at a time when the
number of filings in federal courts is on the increase.
Meanwhile, state and local facilities are facing their own crisis
and several are already unable to accomodate federal pretrial
detainees. A vigorous and responsible program of pretrial
services in all districts is imperative.

. Finally, the mechanism of pretrial release screening should be
available to the defendants and the judieial officers in each
district. In addition to the efficiency-related principles
enumerated above equal access to such an opportunity is
c.iisistent with our constitutional principles.

B. THERE 3HOULD BE AN INDEPENDENT BRANCH WITHIN THE ADMINISTRATIVE OFFICE

0" THE (. S. COURTS THAT ESTABLISHES AND MONITORS STANDARDS FOR THE

ADMINISTRATION OF THESE AGENCIES AND FENSURES THAT IMPLEMENTATION OF THE

PRETRIAL RELEASE SERVICES FUNCTION (3 AS FLEXIBLE AND AS COST EFFECTIVE AS

FUSSIBLE.

1. The complexities which continuously face Jjudicial officers
and prosecutors include their having to predict human
behavior. This is true of the pretrial release decision:
Will this person return to court? And will this person

commit a crime while on pretrial r‘elease?9

Prediction of any
form of human behavior is--at best--a hazardous one. It
requires intense study and continuous reassessment--if only

to ensure that the decision is neither capricious nor

discriminatory. Further, when the defendant has been

released, and more or less intensive conditions placed upon
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him or her, it is imperative to assess whether these
conditions are effective, suffizient or superfluous.

It follows that to be of value, the pretrial agencies should
never cease to question, reassess, and modify the basis for
their recommendations and supports. To properly serve the
courts, they should be able to verify that they indeed
recommend for release the maximum number of defendants (in
other words, they should question whether their
recommendations are unnecessarily conservative); when and
what forms of conditions are needed (as opposed to OR) and
most efficient; which factors are better predictors of the
pretrial behavior of the defendant. In sum, to be useful,
the pretrial release agencies need to be capable of
reassessment and thereby be agents of responsible and
informed change.

Unless the central administration that will govern the PSA's
is allowed to focus exclusively on these developments and
takes the necessary actions with a full understanding of the
speciul nature of the population it deals with (e.g.,
defendants that are still presumed innocent), the federal
courts will be deprived of the excellence which they deserve.
Again, while the AOC report shows that some differences did
exist between the probation-run and board-run PSA's, we
regret that the report does not indicate why such differences
existed. It has been suggested by both Judge Tjoflat and Mr.
Willetts that the disparities may be grounded in

philosophical, policy-oriented, and procedural differences.

92-180 0 - 82 - 5
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Common sense tells us that this assessment may indeed be
correct. But whether the data is definitive or not, we can
still presume that a central administration, which solely
concentrates on the progressive development of this
discipline, and is not affected by conflicting priorities,
has a better chance to ensure the increasing success of the
programs.

The central agency should develop minimal standards that
govern the programs at the district level. These standards
should define how the agencies are expected to perform and
assist in the monitoring of their performance. They should
be in keeping with the national standards developed by the
Naticnal Association of Pretrial Services Agencies and by the
American Bar Association, reflect the philosophy and
principles of the Bail Reform Act, and be reassessed on a
regular basis as new information devel9ps.

The concept of standards, monitoring, and compliance ghould
be at the root of local operational structures. It seems to
us that the gquestion of who will be in charge of local
implementation of the pretrial release service is less
impolrtant than the existence and enforcement of mechanisms to
assess how well the local unit functions. While creation of
a new agency with new staff may be the most viable option in
scme districts, it may not be so in some districts with a
snall or scattered population. Existing mechanisms and
resources should not be ignored. For example, we have found

at the local level that a large range of resources can be
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assigned the pretrial release functions in a cost-effective
manner and in keeping with the professional mandates of the
task: volunteers, community-based organizations with a good
track record, a 1local university whieh provides a pool of
students.

Therefore, the suggestion made by Mr., Willetts in his
testimony last year.10 i.e., that the central office be
allowed to subcontract with a variety of existing agencies,
is an important one. As long as there are prov:';.;ions for
accountability and monitoring, the decision of assigning the
pretrial release function should be dictated by the
particular needs and situation of the Jiistrict, not by

uniformly applying a model that may be too costly and

rigid. !

C. PRETRIAL AGENCIES SHOULD BE ALLOWED TO SCREEN DEFEKDANTS, NOT ONLY
TOWARDS RECOMMENDATIONS FOR PRETRIAL RELEASE, BUT ALSC FOR OTHER FUNCTIONS,
SUCH AS ALTERNATIVES TO PROSECUTION. NEW PROGRAMS, HOWEVER PARTICULARLY IN
THE AREA OF PRETRIAL DISPOTIONAL ALTERNATIVES, SHOULD BE DEVELOPED ON A
PILOT BASIS; AND THEIR SUCCESS IN MEETING STATED GOALS SHOULD BE ASSESSED
BEFORE THEY ARE REPLICATED IN OTHER DISTRICTS.

Again, as we look to local experiments, we find that--once the
infrastructure of a pretrial release mechanism has been set——additional
functions can be incorporated into the pretrial release agency. Recent
developments in Kentucky are a good example. The statewide pretrial

agency, created under the auspices of the Kentucky Administrative Office of

3
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the Courts when bail bonding for profit was eliminated in the Commonwealth,
is now expanding some of its units into mediation and pretrial diversion
functions.

Again, this development is suggested by common sense: the pretrial
release staff interviews all defendants and, at that time, can obtain
information which might be necessary for other decisions as well. This
avoids the duplication of interviews (by multiple programs each with a
different purpose) that are both costly to the system and potentially
alienating to the defendant. By legislatively allowing for these
additional functions, another useful and flexible mechanism can then be
set——enabling the pretrial agency to meet other needs as they develop.

For instance, the central-intake concept could be explored at the
federal 1level. This function is currently being tested in some 1local
jurisdictions. One central collection of data and screening function can
identify—in addition to pretrial release information—eligibility for
alternatives to prosecution or adjudication; eligibility for indigency
programs; jail intake information. In the federal system a similar
procedure could be effective accomplished by the PSA's,

This information can also be useful if a decision to handle the case
in a noncriminal fashion seems appropriate. Two primary methods of
noneriminal disposition cane to mind: mediation and diversion. Pretrial
diversion has existed in local jurisdictions for a number of years, and
legislation that would implement this concept in federal courts has been
introduced several times, Mediation and dispute resolution mechanisms have
been gaining popularity.

While we recommend that the Pretrial Services Agencies be allowed to
screen for alternatives, we wish to urge great caution as to the actual

development of these other alternatives.
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The bslance sheet is still ambiguous on the merits of the various
forms of noncriminal dispositions. Their impact (on cost, recidivism, and
on the ecriminal justice system caseloads) has yet to be conclusively
demonstrated. Further, since these options are provided to nonadjudicated
defendants, a number of serious legal issues need to be considered. For
these reasons, if such alternatives are indeed developed at the federal
level, we would recommend that this happen on a pilot basis; that
objectives and criteria which would guide the operations and assessment of
these programs be clearly spelled out; and that their replication be
authorized only after sound and methodologically viable research
demonstrates their effectiveness. Also, if these programs are developed,
the actual operations of those programs should not necessarily be assigned
to the PSA's: and subcontracting for service delivery to existing resources

should take place whenever possible.
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SUXMARY

A pretrial release program or system can assist the courts in making more
equitable and fairer pretrial release decisions. To be effective, however, the
program must ve capable of and required to re-assess continuously the basis for
and succass of its recommendations; it must be flexible enough to change
accordingly; and it must be sensitive to the special needs and status of
pretrial defendants.

For thece reasons, despite some of the regrettable ambiguities of Lhe AOC's
report te Congress, we recommend that 1) pretrial service agencies be continued
in the federal system and expanded progressively to all federal districts; 2)
that they be placed under a central and independent agency within the
Administrative Office of the Courts; 3) that this agency, with the sole purpose
of verifying the efficient administration of programs at the distriet level,
issue standards, monitor compliance, and identify those changes necessary for
optimal services; and 4) that prior to the establishment of pretrial agencies
throughout all district courts, the central administration review more
definitively the data which it has campiled and use this information when
establishing these standards.

We also recowaend that pretrial services agencies be allowed to augment
their screezning functions for purposes other than pretrial release
recommendations; but that if programs (such as alternatives to prosecution and
adjucication) are developed they be first tested on a pilot basis before
replication occurs.

Finally, we urge this Subcommitte. to be mindful of the context within
which this legislation will be introduced. We must be concerned with violent
crime. We must also remember that every headline that declares the arrest of a

person pending trial diverts our attention from the thousands released who are

nst rearrested. The wise and considered leadership from your committee and from

Congress can be the cornerstone on how well, or how poorly, we shape pretrial

decisions in this decade.

Thank you for your consideration of these few rewarks.

1
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FOOTNOTES

"There 1is a special category of criminal conduct that has increased
significantly in recent years which might be called "hail crime". Remarks of
Chief Justice Warren Burger at the Midyear Meeting of the American Bar
Association, Chicago, Illinois, February 3, 1980, p. 8.

"It is clear that there is a startling amount of crime committed by persons
on release awaiting trial..." Chief Justice Warren Burger's annual address to
the American Bar Association, Houston, Texas, February 8, 1981.

Such as the appropriateness of detaining on grounds of future dangerousness,
someone who has not been convicted of a crime-an issue on which the Supreme
Court has, to date, been silent.

"Fourth Report on the Implementation of Title 1I of the Speedy Trial Act of
1974", Administrative Office of the United States Courts, Washington, D.C.
June 1979.

ibig
"Statistical Results of the Bail Process in Eight Federal District Courts",

General Accounting Office, Washington, D.C., November 1978.

see supra

We should note here, however, that similar improvements were also found in
federal jurisdictions that had no pretrial agencies. For more in-depth
discussion on the study of the Federal Pretrial Services Agencies, please see
Pretrial Issues, "Current Research: a Review", Vol. 1, by Dr. Donald Pryor,
Pretrial Services Resource Center, Washington, D.C., 1980.

Even though the Bail Reform Act does not allow the judieial officer to
consider danger, the possibility of danger remains—-if only subliminally--in
the judicial officer's mind.

Page 8 of his testimony presented before this Subcommittee on February 13,
1980.

We would further recommend that before programs are developed in other
districts, the central office be required to further review the data it has
accumulated——and which has the potential for yielding more definitive
assessments than those generated to date.
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TESTIMONY OF MADELEINE CROHN, DIRECTOR OF THE
PRETRIAL SERVICES RESOURCE CENTER

Ms. CBOHI\I.. Thank you, Mr Chairman, members of the commit-
tee, for inviting me to testify on this bill and for welcoming me so
kindly. And I do thank Mr. Beaudin for allowing me to be first on
the agenda so I can present to you a few brief remarks at the be-
g1r(1)n1n§(,ri _ofi this gfternoon session.

ur dialog today is particularly important in that it comes in th
wake of an attaqk on President Reagan’s life; and in the context o?
the concerns which this Nation has over violent crime. I personally
zvvlelliccc})lme this op_;c)lortlun:ity liclacause we are talking here about a bill

can provide leadership in this country a

co%gergeld response to violent crime. Y 8 & measured and

irst let me give you a little of background and context for m
remarks. The organization I represent here—the pretrial service}s,
resource center—has beez} charged for the past 4 years with the
task to develop an overview of pretrial justice issues around the
country; and based on the information acquired, to provide assist-
ance to the Stgteg and to local government. Qur ongoing dialog
with countless jurisdictions around the country, has convinced us
that: Pretrial release systems and programs are keyed to help re-
lieve the severe overcrowding in our jails; that this must be done
responsibly and objectively in order to respond to issues of commu-
nity safety; and finally that whether or not this legislation is
fI?lassed, and the final language of the bill, if passed, will greatly in-
p xl'lcgigfn how &;he hSiite and localh governments will address their

s, and whether or not they will su tri

agﬁnctes at the local level. Y support pretrial release

ast year I had the privilege to testify before the sub itt
and I made three recommendations on behalf agues and
ofFr‘ny org}?nization: alf of my colleagues and

irst, that pretrial services should b i
allSFederal S pretcl e continued and expanded to

econd, that an independent branch within the admini i

strat
office of the U.S. courts should establish and monitor standards gi
ggfw :admgnstrgtloq of these agencies, and insure that the pretrial
possilc::)ii unction is defined as flexibly and as cost effectively as

And the third recommendation somewhat ide i i

( ; , a side issue—is that
the pretrial agencles should be allowed to conduct other pretrizl
screening funct1pns; new programs, however; such as, pretrial di-
version, should if developed be implemented on a pilot basis only
and evaluated against stated and concrete objectives.

I will be glad to elaborate in a couple of minutes on those three
fgomts, and certainly respond to any questions you might have. But

irst I would like to go back to my previous statement, that is, why
th‘ls l(ig1slatt19n 13 so important for the States. ’

As 1 mentioned earlier, violent crime is uppermost I think in th
minds of many people around this country. We have seen it relfllectef
ed in Chief Justice Burgers’ remarks before the ABA and we have
seen it on the cover of national magazines. In the media it’s front-

page news. One of the reco i i .
our bail laws. mmendations is that we should tighten
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However, we have additional problems. For example—and it has
been pointed out in this morning’s testimonies we can predict, but
we can't predict very well. As a result we both unnecessarily
detain some people in order to lock up who might commit crimes
during the pretrial period—and that’s certainly costly and some-
what unfair for those who would not have committed a crime. On
the other hand, we also release people that will engage in criminal
activity during the pretrial stage. And that’s because basically we
don’t know how to predict with any great accuracy.

In addition, to further compound the problem, we are faced with
diminishing resources. This is again confirmed by most people that
we talk to at the local level: we can’t afford to use any longer and
indiscriminately cne of the costliest methods of restraining people,
that is, incarceration. The local governments just don’t have that
kind of money. This is where pretrial agencies can make a signifi-
cant difference.

The data that was provided by the Federal PSA’s is crucial to the
point I am trying to make here. And by the way, that type of data
is confirmed time and again in those States or those local jurisdic-
tions where effective pretrial programs are operating.

If you recall, where pretrial services agencies operate in the Fed-
eral districts, pretrial crime was reduced from 9 or 10 percent to
less than 3 percent; and when you consider that in those districts
upward of 90 percent of the people who have been arrested are re-
leased, what this means is that more than 95—almost 97 percent of
all released defendants—are not rearrested during the pretrial
stage. I think this is significant first because it says that we can
release the largest majority of pretrial defendants at very little
risk to the community; and I think there are very few systems that
can claim that kind of success. Second, and perhaps even more im-
portantly the pretrial agency provides us with information that cau
be shared with the communities so that we can say what is being
done, what the risks are, and what the options are for that commu-
nity. It is our general assessment that responsible policies are de-
veloped on a base of credible information. Without the existence of
pretrial services agencies, that kind of possibility disappears.

In summary, in terms of what this can mear: for local jurisdic-
tions, and for the States, we think that at a time when local facili-
ties are facing legal challenges for overcrowding or because of inap-
propriate conditions; when overall levels of incarceration are going
to continue to increase through the decade; when the Federal
system itself is adding and contributing to the local pressure be-
cause most pretrial defendants in the Federal system are housed in
State and local jurisdictions; and when construction alone will be
too expensive a solution and probably not even timely enough to
redress the situation, a clear message should be sent and we hope

that this Congress will send that clear message: that pretrial agen-
cies can be effective, are the best answer for controlling pretrial
criminal behavior, short of detention, and that they should be sup-
ported.

The information provided by Judge Tjoflat this morning and by
Mr. Willetts and his colleagues attests to these conclusions.

Now, in order for these objectives to be met also some basic prin-
ciples need to be observed.
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First, there should be an ongcing mechanism that helps the
agency monitor the performance of the programs at the district
level. This includes the ability and the will to continuously assess
guidelines and approaches and challenge what has been done. This
is why we recommend that an independent branch within the AOC
be charged with establishing standards of performance; with moni-
toring compliance or at least assessing whether those objectives
have been met in each district; and with candid and ongoing ques-
tioning of what the pretrial service agencies are doing.

Second, should also be understood that an effective agency is one
in the pretrial field which is not afraid to ‘“take the heat” when
atypical but unfortunate incident occurs. This assumes that there
will be information available to the judiciary so that it can explain
how and why recommendations are made, what the track record is,
what the options are. And without that capacity for providing in-
formation, support to the judiciary, the pretrial agency is useless.

As long as those principles are included in the guidelines that
will formulate the pretrial services agencies in the Federal system,
we then believe it can be safely suggested that at the Federal level
PSA’s should be maintained; further, that they be progressively ex-
panded to each district in order to provide the entire Federal
system with a mechanism for improved and efficient pretrial re-
lease decisions.

If you wish me to elaborate later for I don’t know how much
time you wish to devote toc some of these issues, I will be glad to
explain why we think that diversion programs should be imple-
mented on a pilot basis only. Details are provided in my written
testimony.

But, in summary, I believe that the proposed bill should be sup-
ported and that it’s essential that it be passed.

The wise and the considered leadership that this committee and
that Congress can provide in this area can be the cornerstone on
how well, or how poorly, we shape pretrial decisions in this decade.

Mr. HucHEgs. Thank you very much, Ms. Crohn, for a very com-
prehensive and important statement.

The Chair recognizes Mr. Sawyer, the gentleman from Michigan.

Mr. SAwygRr. I have no questions.

Mr. HucaEs. Ms. Crohn, although the goal of the resource center
has not been to afford direct assistance to Federal PSA’s, do you
see this as a possibility?

Ms. CrouN. Well, frankly, I don’t know what the possibilities are,
since our funds will probably run out as of the end of September
1981. As you may know, we were created specifically by the Law
Enforcement Assistance Administration 4 years ago to work with
local governments around the country so that they would be able
to have access to information which otherwise would be unavail-
able to them; in other words, to help people learn about experi-
ences in other states that may be applicable at the local level. Be-
cause this primary mission of central information was designed for
benefit of the state and local governments, assistance to the Feder-
al system was pretty much excluded from the concept behind the
creation of the resource center. But the collaboration of the center
with the Federal system has been very useful, because we find that
the pretrial release decision whether in a local court or in the Fed-
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eral system is essentially the same. And the data and experience
acquired by the Federal PSA can be very useful to the States as
well.

Mr. HucHEs. What effect do the pretrial release programs have
on the ultimate decision in the case—the sentence imposed upon
defendants that are, in fact, convicted?

Ms. CrouN. Well, most of the studies, including some of the
recent ones, have confirmed time and again that whether or not
the person is detained pretfial will have an impact on whether or
not the person is convicted and how severally. More recent re-
search suggests that in particular whether or not the offender will
be sentenced to incarceration will be related to whether or not the
defendant was held in pretrial detention.

Mr. HucuEgs. One of your recommendations would be to insure
that the pretrial service functions are designed to be flexible. Do
you find that the legislation that we are discussing provides that
flexibility?

Ms. CrouN. Yes. As I read the bill, I do. What I meant by a cen-
tral agency combined with local flexibility is that two principles
must be considered: first, that the type of access and services which
are provided in one district should be available in another district;
in order to offer equality in opportunities, objectives have to be
stated, they have to be implemented, they have to be looked at and
assessed. On the other hand, to reach these objectives, flexibility is
crucial since local resources and needs will change greatly from
one district to the next; and as I read the bill, it will be possible for
the district to decide what is the best method to implement these
objectives. We find, by the way, that in some States this type of
flexibility translate into greater reduction of costs through the
availability of volunteers and students. _

Mr. HucHErs. The facts that were adduced in the hearing this
morning would indicate that the boards of trustees had a higher
success ratio than the probation offices. Do you have any views on
probation versus independent boards? .

Ms. CrounN. Yes. I think that the statistics which were compiled
by the AOC do suggest that probation run agencies did not reform
quite as well as the independent agencies run by the board of trust-
ees; however, the data has not been able to tell us exactly why—
but I think that the suggestions which were made last year and
again this morning by Mr. Willetts, by Judge Tjoflat and by other
colleagues, may indeed be accurate: when you serve two masters
you unnecessarily serve one less well than the other.

On the other hand, the real key is not necessarily who actually
performs the pretrial task at the local level. For instance, creating
a brandnew agency in every single district might be something
which we cannot afford or which is not cost effective.

However, there must be a capacity for monitoring that whoever
delivers the service is doing it well. Only then the lesson we have
learned from the presentation this morning can be gained from.
This is why I think more important than anything else, is insuring
the independence of the central agency and its capacity to set and
uphold standards of performance. Then we will witness a continu-
ation of the results that you look to in the board of trustee’s experi-
ments.

Fod
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Mr. Huchgs. Well, thank you very much. You have been very
helpful, and we appreciate your taking the time in your busy
schedule to testify here today.

Ms. CroHN. Thank you very much.

Mr. HucHes. Our next witness is Mr. Bruce Beaudin. Mr. Beau-
din has served as Director of the District of Columbia Pretrial
Services Agency since October 1968. Mr. Beaudin has served as
Deputy Director and Acting Director of the Legal Aid Agency of
the District of Columbia and has authored and lectured on the sub-
ject of pretrial release.

Mr. Beaudin, we are just delighted to have you with us here this
afternoon. We have your statement, which will be received without
objection in full in the record, and we hope that you can summa-
rize your testimony for us, so we can get to the questions.

TESTIMONY OF BRUCE BEAUDIN, DIRECTOR, DISTRICT OF
COLUMBIA PRETRIAL SERVICES AGENCY

Mr. BEAUDIN. Mr. Chairman, I appreciate very much the chance
to be here. I neglected to attach to the statement two very impor-
tant letters, and I have supplied counsel with those letters. What
they are, are letters from the magistrate here in the District of Co-
lumbia who has worked with our agency since 1967, when we came
into existence; and a letter from the chief judge of the local court
system, in both of which letters a description of how our services
are viewed, is contained. Since I referred to those letters in my
statement, I thought it appropriate that you have them. I didn’t
know they weren’t attached until I got here this morning.

Mr(.i HucHes. Without objection, they will be admitted for the
record.

[Complete statement follows:]

PREPARED STATEMENT OF BRUCE D. BEAUDIN, EsQ., DiReCcTOR, D.C. PRETRIAL SERVICES
AGENCY

SUMMARY

H.R. 7084 provides in general for a long overdue reform in the criminal justice
process. Smpe the Bail Reform Act of 1966 became law, there has been no mecha-
nism to assist the courts in the federal system with the implementation of that law.
To the extent that 7084 would provide this service, it is, as I said, long overdue.

Based upon my 15 years of experience in administering a Pretrial Services
Agency in the District of Columbia, an agency which provides services to both the
federil and local courts, I think that the Bill could be strengthened in the following
aspects:

(1) Section 8152 should mandate the delivery of services in every federal district
whetther or not the District and Circuit Courts have recommended their establish-
ment;

(2) The Chief Pretrial Services Officer should be appointed by a panel consisting of
a representative of the Circuit Court of Appeals, a representative of the District
Court, and a Magistrate;

(3) The Chie_f Pretrial Services Officer should be an attorney; and

(4) An additional exception to the confidentiality section should be added to
permit testimony at condition violation hearings, contempt proceedings, and bail
Jumping prosecutions, and the section should be amended to provide that no infor-
mation can be used in civil proceedings (e.g. deportation hearings, etc.).

Itisa prwﬂegg to be invited to testify before this Committee concerning Title II
of the Speedy Trial Act of 1974 and its impact on the Bail Reform Act of 1966. As
Director of this Agency since 1968, Director of the Public Defender Service and Staff
Attorney with that Office from 1964 until 1968, as a Member of the original staff of
the D.C. Bail Project, as founder and Chairman of the Board of Trustees of the Pre-
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trial Services Resource Center and as founder, first President, and Co-Chairman of
the Advisory Board of the National Association of Pretrial Services Agencies, and as
a person concerned with the problems posed by the release of certain defendants, I
hope that my experiences of the past 17 years can be of benefit to the deliberations
of this Committee.

Recognizing that the primary purpose for my testimony today is to provide infor-
mation that will assist in the very important decision of whether to continue the
existence of the pilot agencies or not, I find that it is impossible for me to do this
wit}llout first addressing the issues that rernain unanswered in the Bail Reform Act
itself.

BACKGROUND AND HISTORY

In 1966 Congress passed the Federal Bail Reform Act. This law was the culmina-
tion of many studies of the overwhelmingly complex problems posed by the release
of people pending trial. Because many people were indigent and because the bail
system that had grown up in the United States usnally required access to fairly
large sums of money in order to secure release, many people were detained solely
because of inability to raise the necessary funds.

The original purpose for the enactment of the Bail Reform Act was to provide less
restrictive and alternative methods of release for persons awaiting trial than the
traditional surety option. Without recounting the evils of the surety system, the in-
adequacies of financial conditions to address the specific problems posed, etc., suffice
to say that the main goal of the Act was to effect the safe release of more people
and to change the release methods from financial to less restrictive nonfinancial
means.

Unfortunately, during hearings on the bills, the issue of community safety, al-
though addressed in testimony, was never mentioned in the law. The sole criterion
by which any release condition could be measured remained “will the condition im-
posed reasonably assure the appearance of the defendant as required?”’ Indeed,
under the Eighth Amendment, any condition that did not fit this definition would
be declared “excessive”. I will have more to say about the issue of safety later in
this statement.

At the time that the Bail Reform Act was being designed and debated, a parallel
bill to create the D.C. Bail Agency, was also being debated. Since the District of Co-
lumbia was a federal jurisdiction to which the Bail Reform Act would apply, and
since the District of Columbia federal courts had jurisdiction over crimes that would
have been state crimes in other jurisdictions, testimony was overwhelming that an
agency should be created to assist in the implementation of the Bail Reform Act. As
a matter of history the Bail Reform Act and the D.C. Bail Agency Act became effec-
tive in September of 1966.

Between 1966 and 1970 the Act as it was implemented in the District received
careful scrutiny as did the Agency created to assist in its implementation. As the
result of this scrutiny, in 1971, the size of the Agency was tripled, its budget was
tripled, and its functions were expanded to permit a number of services not mandat-
ed in the original law. Those services are provided today and are similar to the serv-
ices described in Title II of the Speedy Trial Act of 1974.

Prior to 1971 most of the D.C. Bail Agency’s work took place in the United States
District Court for the District of Columbia. During the five years between 1966 and
1971 the system witnessed a drastic change in the release practices of the courts.
The proportion of people released on personal recognizance increased from only 5
percent in 1966 to nearly 60 percent in 1971, The overall release rate jumped from
45 to 70 percent. The detention population in the D.C. Jail diminished despite an
overall increase in the number of cases coming into the criminal justice system. In
addition, failure to appear rates and rearrest rates were studied. Because of the dif-
ficulty of obtaining sufficient data no one could really say whether these rates in-
creased. At the same time, there was a ‘“‘feeling” that the rearrest rate was climbing
although the failure to appear rate seemed to be constant.

Since 1971 we have continued to serve the Federal courts in the District of Colum-
bia. The value of this Agency’s work can best be described by reference to the at-
tached letter dated February 22, 1980 by one of the United States Magistrates in the
District of Columbia. The most important of the statistics cited in that letter is the
fact that better than 90 percent of the defendants charged in the United States Dis-
trict Court are released and more than 95 percent appear as required.

At the local level, the Agency’'s work in the Superior Court for the District of Co-
lumbia, while higher in terms of actwal numbers of cases processed, has about the
same results. The D.C. Pretrial Services Agency, with a staff of 44, a budget of
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secure the suspect’s appearance at trial. Flight is the stated test. The law does not
permit a judge to consider the defendant’s potential dangerousness to the communi-
ty in reaching the bail decision. Bail is designed only to insure the presence of a
defendant in court. Preventive detention—the jailing of people not for what they
have done in the past, but for what they might do in the future—is contrary to most
existing bail statutes and offends the Bill of Rights.

For the Nation as a whole, however, the problem of crimes committed by persons
on bail continues to be a critical one. Statistics show that the likelihood of a person
committing additional crimes while on bail is much higher than flight of the sus-
pect. Although federal and state bail laws largely ignore this fact, the judges do not.
Although they publicly deny it, many judges concede in private that they set high
bail or jail a suspect because they feel the suspect is dangerous and will commit
another crime if released. In effect, they nullify the law. They jail offenders because
of danger, while adopting the transparent pretext that the offenders pose a risk of
flight. But this approach is neither candid nor fair. Almost forty percent of the per-
sons jailed in lieu of bail in the District of Columbia were deemed in one study to
pose little risk of committing additional crimes if released.”

in short, though laws speak about risk of flight, bail setters think about risk of
danger. The time for permitting an honest approach to the danger issue is ripe. We
must look to alternatives that will insure the protection of the community and the
pretrial release of those accused of crime.

While I do not necessarily subscribe to all of the pretrial detention provisions that
exist in the laws governing release in the District of Columbia, I do believe that the
issue of danger is addressed openly and honestly and that proper avenues of appeal
and review of any decision to release or detain based on a finding of danger are
available. The law permits the system to analyze the risks of danger and flight and
deal with each separately.

I commend to our attention D.C. Code § 23-1321-1332 (particularly § 1322-1332).
These statutory sections provide a comprehensive release law that includes the pre-
sumption of release, consideration of danger, protection of the rights of those ac-
cused held in pretrial detention without bail, and a total approach to the problem
posed by trying to predict danger, flight, appearance, etc.

To be prefectly candid, when the law was first proposed in 1969 and 1970 I was
adamantly opposed to the idea of openly permitting detention without bail and to
allowing danger to be a criterion in fixing conditions of release. My reasons includ-
ed: a belief in a Constitutional right to release (a right which derives from a com-
bined reading of the Judiciary Act of 1789, the Eighth Amendment to the Constitu-
tion, and the words of the United States Supreme Court in Carlson v. Landon and
Stack, v. Boyle); a then recent study commissioned by the Department of Justice of

the United States at a cost of $360,000 which concluded that danger could not be
predicted; and a belief that wholesale detention without bail would occur. Subse-
quent reflection has convinced me that although there are some minor flaws in the
law, for the most part, it is a good one. It is the only statute I have seen that pro-
vides the means to eliminate the hypocrisy that permits the unfettered pretrial de-
tention of the poor under the fiction of a money bond “high enough to insure ap-
pearance.” To be sure, the law has not been used as intended. The retention of the
surety option has permitted the judges to continue the practice of detaining danger-
gugl persons by employing the illegal but effective method of setting high money

ail.

Finally, there would seem to be little that would offend the Constitution if condi-
tions designed to protect the community were imposed as conditions of release once
a determination had been made that the defendant should be released and once that
release was accomplished. It is my belief that the issue of danger is one which de-
serves very careful consideration and analysis. Studies con~issioned by the United
States Department of Justice, the Law Enforcement Assisto * Administration, var-
ious states and various independent organizations are presenly under way to deter-
mine whether there are effective methods for determining danger at the bail hear-

ing.
B. APPEARANCE IN COURT

The traditional approach to the bail setting process has presumed that the pur-
pose of bail is to assure the presence of the defendant in court to answer to the
charges preferred. Traditionally, denial of bail in capital cases has been premised
upon the belief that a person facing the ultimate punishment (death) has such over-
powering motivation to flee that nothing could guarantee that person’s appearance.
This rationale, when extended to its logical end, should have as it corollary that
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those who face little or no punishment will appear. Unfortunately, experience has
shown both suppositions to be faulty.

Since implementation of the Bail Reform Act of 1966 in the Federal system and
its progeny in various states, experience has shown uvs that alleged murderers who
are released pretrail do not flee while those charged with minor crimes have a
much higher incidence of failure to appear. Even when those convicted are permit-
ted to remain on release pending sentence their appearance rates have rivaled and
in most cases exceeded the appearance rates of those charged with minor crimes.
Data available from the D.C. Pretri=! Services Agency shows 2 failure to appear
rate for defendants charged with soliciting for prostitution nearly double that of the
failure to appear rate of those charged with various violent felonies.

Studies completed in the Federal system pursuant to Title II of the Speedy Trial
Act of 1974, studies conducted in variour «-ates, and data available through the Pre-
trial Services Resource Center all bear i the fact that failures to appear generally
occur with much more frequency in misdemeanor cases than in felonies. These stud-
ies also confirm the fact that those defendants charged with violent crimes and re-
leased pretrial have an exemplary record of appearance.

Based on these data the rationale upon which bail in capital cases has been
denied is nothing short of erroneous. Community ties and appropriate conditions
insure appearance irrespective of the crime charged.

We can conclude from: experience and from confessions made by bail setting mag-
istrates that the issue of flight is neither the first nor the most important considera-
tion at the bail hearing.

The American Bar Association, the National Advisory Commission on Criminal
Justice Standards and Goals, the National Association of Pretrial Services Agencies,
and the States of Wisconsin, Kentucky, Oregon, and Illinois have all concluded that
the surety option of release serves absolutely no purpose. Both associations have
recommended abolition of surety for profit. In the states named, the surety option
has been eliminated and data reveal that neither recidivism as measured by rear-
rest nor failures to appear have increased while the percentage of people who have
been able to secure release has increased. In fact, the commonwealth of Kentucky
has made it a crime to post bord for profit and the Kentucky Supreme Court has
upheld the validity of that law.

The surety bondsman has existed in our criminal justice society as an independ-
ent business person who exists to make a profit. In most cases, a surety charges 10
percent of the bond set as his fee for effecting release. That fee, once paid, is nonre-
fundable. We have permitted this enterprise on the theory that the bondsman,
having a substantial monetary stake in the defendant’s appearance (he mey be
liable for the face amount of the bond if the defeadant fails to appear) will insure
the appearance of his bailees. Again, data being collected by various pretrial serv-
ices agencies, courts, and independent organizations is revealing. Most defendants
who fail to appear are brought back into the system by law enfercement officers
executing warrants not by bondsmea. In addition, where forfeitures are ordered,
they are seldom, if ever, collected.

What has been recommended and what has replaced the surety system is an
option which permits the defendant to post 10 percent of the bond amount with the
court. Consider that the deferdant who posts such a bond has a real stake in his
own appearance since all or most of the money posted will be returned upon com-
pletior. of the case. It only makes sense that the elimination of the surety option
and the substitution of the 10 percent option will result in a better appearance rate
for the simple reason that the defendant owns an interest in his appearance.

In conclusion it is my belief that if the Act is amended to permit judges to protect
the safety of the community by imposing conditions designed to accomplish that, we
can virtua'ly eliminate the need for surety and other financial conditions.

THE ROLE OF THE PRETRIAL SERVICES AGENCY

Under the terms of the Speedy Trial Act of 1974, the experimental agencies were
to interview, verify, present reports, provide social services directly or referrals to
community based agencies that could provide those services, provide information at
sentencing, monitor conditions of release, and perform other functions as designat-
ed. It is obvious that these services were designated so that as many people as possi-
ble could be released pretrial with conditions that would insure their appearance
(and protect the community although this purpose is illegal under the present law.)

. How an agency approaches these tasks can dramatically affect its impact on the ul-
timate implementation of the Bail Reform Act. If, for example, an attitude prevails
that there is really no need to interview every defendant or to provide information
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to the bail setter in every case, then, the bail setter has no choice but to follow old
practices and rely upon incomplete information. At the same time, unless the
Agency carries out its function under a philosophy that each defendant is entitled
to release on the least restrictive conditions possible its standards will fall short of
the innovative thinking necessary to convince and cajole a criminal justice system
used to other practices to change.

As was noted in the General Accounting Office report there is confusion among
the judiciary with respect to the issues of danger and flight. Bail is not set with any
consistency. As long as there are individual judges and individual defendants bail
probakly should not be based upon things such as heinousness of crime, etc., nor
should conditions be the same for each case. It is only an agency, however, that can
provide the consistency of approach and uniformity of process that will ultimately
persuade a system to change. Thus, it is important that an agency not only carry
out its statutory mandates but also act as a catalyst, otherwise, the program is prob-
ably doomed to fall.

In Title II the Congress apparently intended to test the differences between imple-
mentation of the Act under probation directed agencies versus implementation
under independent board directed agencies. From the testimony that I have read
and by the standards under which I would judge the relevant effectiveness of the
agencies, I would conclude that independent agencies are far superior.

) I%eér questions that should ke asked and answered concerning effectiveness must
include:

1. Out of the universe of those arrested and presented for bail hearings what per-
cent had Pretrial Services Agency reports ready at the time of the hearing?

2. Was there a difference between trustee and probation districts?

3. Did the percentage of personal recognizance releases increase as a result of the
agency's presence? Even if the total released population increased it is critical to
know whether there was a shift in the percentage of those who secured release
through surety and those who were released on personal recognizance. Remember,
the Act directs that the least restrictive conditions be used.

4, Was there a difference between ‘rustee and probation districts?

5. Was there a percentage change in the failures to appear before and after the
?g.ergsc?les began work? And was there a difference between trustee and probation dis-
ricts?

6. What about detention rates? Did the percentage increase or decrease?

Based on what I have cbserved in my role as a consultant to the Law Enforce-
ment Assistance Administration I can categorically say that an agency that con-
cerns itself first v ith the philcsophy of release based upon constitutional and statu-
tory presumptions of innocence and the right to release will be more effective than
will those agencies with other concerns.

STRUCIYURE AND STAFF OF AGENCIES

,

As should be plainly evident by now, it is my belief that without an agency to
assist with implementation of the Bail Reforn Act the system will do little or noth-
ing to change its practices. The American Bar Association and the National Associ-
ation of Pretrial Services Agencies both are explicit and emphatic in their recom-
mendations that pretrial services agencies must exist ii’ we are to correct the wide-
spread practices that result in wholesale detention of people pretrial. Assuming that
this is true, a decision as to how these agencies should be structured, the authority
under which they should function, and the requirements for the type of staff best
qualified to deal with the preblems posed may really become critical.

For nearly 15 years this Agency has accomplished its work utilizing primarily law
and graduate students under the immediate supervision of a lawyer who answers to
a Board composed of Judges of the several courts. While it may seem a most self-
serving statement I have seen no other Agency that has the independence of move-
ment, the enthusiasm or the philosophical outlook required for effective implemen-
tation of a law which requires release. I believe that the ultimate objective of the
existence of an Agency such as ours and such as those created under Title II should
be the release of as many people as possible. The attached letters of Chief Judge
Newman and Magistrate Dwyer should be the best evidence that our Agency is ac-
complishing that objective.

Mr. Willetts in his testimony referred to the role our Agency played in assisting
the Administrative Office of the United States Courts with its initial training of
staff for the new agencies. It was of concern to me then and remains of concern to
me now that the higher standards for employment imposed by the Administrative
Office require people with substantially more degrees and education than those of
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our Agency. While it is true that certain training disadvantages result with the em-
ployment of students, the benefits far outweigh any disadvantages. Enthusiasm, con-
stant turnover, fresh approach and lower salaries argue strongly for staff patterns
such as we utilize when the final product is one that seems to be closer to that
sought under the terms of the Bail Reform Act. Cost effectiveness is important.

In October of 1980, the D.C. Pretrial Services Agency was awarded an Exemplary
Program designation by the U.S. Department of Justice. Since 1973, only 34 pro-
grams out of the 630 that applied were selected as exemplary. In its award letter,
the Department said:

“* * * the Board noted its success in implementing a wide range of procedures
and innovations for assuring the constitutional right of release for defendants while
maintaining a low failure to appear rate. The Board was also impressed with the
screening and processing procedures used to :dentify and monitor eligible clients. In
addition, it noted the close working relationship between the Pretrial program, the
police department, judges and community service agencies and its ability to be an
accepted part of the criminal justice community. The Board also commended the
staff of the program for demonstrating a willingness to experiment with new and
innovative techniques.”

In addition, the Department also awarded the Agency a Grant of $150,000 to
study its unique program of identifying separately danger and flight concerns.

As I stated in my testimony last year, I believe that the structure of this Agency
(an Executive Committee composed of Judges; a Director, who is an attorney; and a
staff composed principally of law and graduate students) is the reason that we have
achieved this level of perforniance.

SUGGESTIONS FOR CHANGE

§ 3152 presently directs the establishment of pretrial services in those districts
other than the District of Columbia where the Circuit and District Courts have con-
cluded that the services are necessary. I believe that the services should be mandat-
ed in all Federal Distrirts to avoid potential problems of equal protection under the
VIII, XI, and XIV Amendments.

§ 3153 provides that Probation Officers may serve as Chief Pretrial Services Offi-

cers. | believe Chief Pretrial Services Officers should be attorneys for a number of

reasons:

Attorneys have been trained to reconcile differences between V and VIII Amend-
Xlent rights. This conflict rust be addressed constantly in the daily operations of an

gency;

An attorney will have no specific allegiance to another Agency already operating
within the system. A Probation Officer’s concern will be the carrying out of proba-
tion services and his training is one that presumes guilt as opposed to a lawyer’s
training, which presumes innocence;

The lawyer will possess training in advocacy, a necessary prerequisite to overcome
the built-in inertia of the justice system.

§ 3153 should also be amended with respect to the confidentiality provisions to;

preclude the use of information in any civil proceeding (e.g., deportation hearings
and the like); and

permit the use of information in proceedings concerning condition violation hear-
ings, and prosecutions for bail jumping and contempt.

Since the Agency will be charged with monitoring conditions of release and pro-
viding notices of required appearances, the best evidence of willful violation or fail-
ure to appear will be the information contained in the Agencies files; it is, therefore,
important to permit testimony in these types of criminal proceedings in order to en-
force the sanctions outlined in the Bail Reform Act.

CONCLUSION

To achieve the safe release of the greatest number of persons possible on the least
restrictive conditions possible should be the goal of the Bail Reform Act and of those
charged with its implementation. Stumbling blocks to achieving that goal include
such things as the inability under the present law to set conditions designed to pro-
tect the comimunity, the existence of financial conditions which preserve the poten-
tial for discriminatory practices that are based on financial ability, adequate infor-
mation upon which intelligent decisions can be based, supervision that will insure
appearance in court when required and acceptance by those charged with imple-
menting the law of the principles upon which it is based. The existence of pretrial
services agencies drastically affects the bail setting practices of those charged with
that responsibility. The philosophical orientation of the administrators of the agen-
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DISTRICT OF COLUMBIA COURT uF AFPPEALS
WASHINGTON. D. C.

CHAMBERS OF

CHIEF JUDGE THEODORE R. NEWMAN, JR.

February 26, 1980 v

Frank Shults

Program Monitor x
Model Program Development Division

Office of Development Testing and Dissemination

NILE CJ

LEAA

U.S. Department of Justice

Washington, D.C. 20531

Dear Mr. Shults:

I understand that the District of Columbia Pretrial Services Agency
has applied for selection as an Exemplary Project in the "Alternatives
to Pretrial Detention" category. It is my purpose to urge favorable
consideration for their application.

My support for this honor for the agency is based upon my par-
ticular experiences at two levels: national and local. At the
national level, as a member of several organizations—-including the
Board of Directors of the National Center for State Courts and the Board
of Trustees of the Pretrial Services Resource Center-~I veview
descriptions of many experiments, projects, and the like in the court
and bail reform areas. Based upon my personal knowledge of the work
accomplished by the D.C. Pretrial Services Agency as comparad with what
I have seen and read about other programs, I have yet to discover one
that carries out as many functions with the highly significant result
of the pretrial release of 70% of all accused.

At the local level, as Chief Judge of the District of Columbia
Court ~wstem, as a former trial judge in this city, and as a practic-
ing attorney for many, many years, I have known of few other agencies
that enjoy the reputation for hard, accurate, and effective work that
can be attributed to this agency.

"
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While I am certain that their application describes in detail their
overall goals, programs, operations, automated system, and research
efforts, I doubt that it can convey the aura of what the agency really
accomplishes. For example, at the appellate level, many of our opinions
have referred explicitly to the work of the agency while many others
have relied upon its work in part. At the trial level, it is a mark of
singularity that no judge would even attempt to fix bail absent a report
from the agency. As you might suspect, such was not always the case.

The key factor, however, upon which I base my conclusion that this
program indeed merits your favorable action is the results it achieves.
As head of the District of Columbia Judicial Planning Committee and,
more important, as the Chief Judge of the court responsible ultimately
for the oversight of criminal justice matters in the city, I am con-
cerned about the rights of its citizens and any situation that impacts
upon those rights. Pretrial detention is an awesome prospect, yet one
with which we are all faced and must deal. It is truly remarkable to
me that in the face of a statute which permits the outright detention of
certain defendants, the agency 1s instrumental in fostering an atmos~
phere in which over 707 of all persons brought before the courts are
released. Given the proportion of felonies charged and the large number
of persons already on some type of release at the time of arrest (over
30%), the result is even more remarkable.

Finally, I have experienced the work of the agency first-hand, in
cases reviewed in this court and in many cases brought before me as a

trial judge. I believe that their work has been and continues to be

instrumental in leading our system to have faith in the principle of

innocent until proven guilty--particularly as it applies to the bail

process. Our city is fortunate that its judges have the confidence to

apply this principle and this confidence exists in large part because -
of the effective work of the D.C., Pretrial Services Agency.

Yours tru";y), \A/ .

Theodpfe R. Newman, Jr.
Chief Juige / T
{
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UNITED STATES MAGISTRATE
UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA
WASHINGTON. D. C. 20001

JEAN F. DWYER
UNITED BTATES MAGISTRATE

February 22, 1980

Frank Shults, Program Monitor
Model Program Development Division
Office of Development, Testing,
and Dissemination
NILE CJ »
Law Enforcement Assistance Administration
U.S. Department of Justice
Washington, D.C. 20531

Dear Mr. Shults:

I am writing this letter in support of the application
by the District of Columbia Pretrial Services Agency for
status as an Exemplary Project in the "alternative to
pretrial detention” category.

Under the terms of the various U.S. Magistrates' Acts,
Federal Magistrates bear primary responsibility for the
setting of the terms and conditions of release for all
defendants arrested on Federal charges, under the conditions
set down in the Bail Reform Act. This is not an easy task,
requiring as it does the determination of what conditions
of release will be sufficient to ensure that the defendant
reappears before the court when required. In order to make
the most intelligent decision, we need as much information
as possible about the individuals before us. This information
needs to include community ties; criminal history; record
of compliance, or non-compliance with earlier release orders:
employment history; parole or probation status; etc. The
Pretrial Services Agency provides us with data; verifies it,
if possible; and supervises the conditions set; and notifies
the defendant of his next appearance date.

I know that there are agencies throughout the country
which provide some or all of the services we receive here.
In 1975, Congress created 10 pilot programs within the Pederal
system, patterned after the D.C. system. I am told that,
even as I write, hearings are being conducted to determine
whether these agencies should continue, and under what condi-
tions and supervision. I also understand that the Judicial
Conference of the U.S. is recommending their continuation
in a form substantially similar to the D.C. Agency. Thus,
it serves as a model for Federal and state agencies throughout
the country, as well as a training facility for staff directors
and members.

<3
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Page Two
February 22, 1980
Frank Shults, Program Monitor

Prior to my appointment as a U.S. Magistrate, I was in
private practice for twenty years; primarily in criminal
trial work, in the local and Federal courts in this area.
When the Agency was first started in D.C., I welcomed it
with open arms, since it was of such value to the clients
I represented, and to me in attempting to represent them
effectively. To my knowledge it has always been the only
organization that serves both Federal and local court systems,
with their different needs, different types of offenses,
and their different bail laws.

I don't think, however, that I fully appreciated the
value of the Agency's work until I went on the bench in
1972, and was faced with the responsibility not of represent-
ing a client, but of making decisions which would be both
legal, and fair to the best interests of all parties. Without
the help of the Agency my job would be infinitely more diffi-
cult. I have discussed this with Magistrates throughout the
country, who are most envious of me for having this resource
available.

Although I am sure the Agency's application contains
a detailed description of its procedures, I wonder if it
fully depicts their impact. Speaking as a judge, I can say
that it is great. When I set a bond, I need the best and
most complete information possible. In my view, the bail‘
setting function is almost the most vital part of the entire
judicial process. Certainly in many ways it has the greatest
impact on the future of the person involved. ©Not only my
own legal experience, but many studies have shown that the
defendant on bond stands a greater chance of being acgquitted;
or of being placed on probation if convicted. Meanwhile,
of course, family ties, employment, etc. can be maintained,
with all the advantages this implies, including the dollar

- savings to the community.

Only complete and accurate information can produce an
intelligent bail setting; and this I get from the Agency
each time. As a result, somewhat more than 90% of the
defendants are released; and of these, more than 95% return
as instructed.

Both as an attorney and as a judge I believe that the
D.C. Agency more than deserves formal recognition as an
Exemplary Program. It has earned that status in this city
among everyone connected with the criminal justice system,
as a result of its fine work. If you have any questions,
or if I can be of assistance, please do not hesitate to
contact me.

Very truly yours,

e l— ] /W'YA

JEAN F. DWYER
United States Magistrate

€
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Mr. BEaubiN. I would like to summarize my statement by hitting
four or five points very quickly. One, on the need for services, there
is no need for me to say anything, because Mr. Willetts and Judge
Tjoflat and everyone else who will testify concedes that there is a
need for those services to have a more cost-effective system of
criminal justice, at least in its administration of bail.

The only fault that I find in the bill is that I think the services
should be mandated in every Federal district. I don’t think a dis-
trict should have the option to choose whether to make the service
available or not, and it may be that I don’t have an updated ver-
sion of the bill, but I thought I remembered a section that said it
would be up to a particular district to decide whether or not there
should be those services. If that v are true, I do think there would
be equal protection problems, and I think no matter what form the
services ultimately should take, the testimony that you heard
today and other testimony that will be presented, will indicate the
absolute cost efficiency of having this service, that is, inferview,
verification, and information presented to a bail setter,

Incidentally, I suspect you and the subcommittee will be interest-
ed in what our agency did with Mr. Hinckley. You may know that
everybody that’s charged with crime in the District of Columbia is
brought to our agency for an interview and we, by statute, must
make recommendations in those cases. Now when Mr. Hinckley
came in late last night, the FRI arranged that we conduct an inter-
view with the defendant. We were able to verify through arrange-
ments with the FBI, information he gave us with his family and
with some of his doctors that he had had in the past, and we made
a recommendation before the magistrate considering the case, that
he be committed immediately for mental examination or mental
screening by the Forensic Psychiatry Department of the District of
Columbia.

My understanding is that Magistrate Burnett ordered that proce-
dure and the forensic people will report on Thursday, at the next
scheduled hearing, on whether or not the defendant should be com-
mitted for a full examination.

Mr. HucHes. Let me just interrupt here. What options did the
magistrate have in determining bail?

Mr. BEaupIN. The one thing I would like to talk about later, Mr.
Hughes, is that the Bail Reform Act needs to be amended. You
may not want to talk much about that now, but I have been argu-
ing——

Mr. HugHes. I don’t know why not.

Mr. _ BeaupIN. Well, there are other issues that are probably
more important. The options he had, really, were to set bail. The
Bail Reform Act really doesn’t provide that he can commit a de-
fendant without bond. But as a matter of fact, I don’t even know
that legally he can be committed for this temporary period during
which an examination is being conducted without bond.

Mr. HucHes. That's the reason I asked. It’s an interesting point.

Mr. BeaupiN. Well, it happens all over the country that defend-
ants are committed and are held. Now the Bail Reform Act pro-
vides that somebody can be held in 24-hour custody for specific pur-
poses, so that it could be that under that provision the defendant
was held with no bond set, and since he’s not charged with a capi-
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tal offense at this minute, there’s no way legally that bail could be
denied. Some bail has to be set. Now I did niot see the order myself,
but I would suspect that the order would have in it something to
the effect that he would be committed in 24-hour custody for the
purpose of the conduct of this mental examination.

Mr. HucHes. That 24-hour custody runs from the time of ar-
raignment, I would presume.

Mr. Beaupin. Well, I don’t know. I honestly don’t know. As far
as I know, there aren’t any decisions on it. I take it he will be back
Thursday, and at that point if the report were to be that he chould
be committed, there is a statutory provision under which he can be
committed for full examination and in that case, bail would not be
set.

Granting the need for the services, the next question is, Under
what form? There’s no doubt in my mind that to put this in any
form in any way other than an independent form would be to kill
the program. And I'll have more to say about that in a few min-
utes. We should talk about cost efficiency. The most cost-efficient
way to accomplish pretrial services, has already been explained,
and it’s been demonstrated that it’s cost effective to release as
many people as possible, consistent with the safety of the communi-
ty; as opposed to detaining those that are questionable, even if we
have to put some extra supervision on a certain number of people.
The least costly way in the long run is to supervise rather than to
have people detained at the cost of building institutions and main-
taining them.

The most effective way, then, of releasing these people is still at
issue, and I'll give you some facts about that in a few minutes. I
suggest that we compare what our agency has done, not only
against the board run districts, and the probation run districts, but
against the whole program that was run as a pilot by the Federal
system.

Specifically, our statute directs that we use law students and
graduate students in our services. You heard testimony today that
in 48 months, 42,000 interviews were conducted, 22,000 defendants
were supervised, and it cost $12 million to do that, using 106 pro-
fessionals, now 88, and 58 clerical people.

In the same time period we have interviewed over 100,000 de-
fendants. That’s more than twice as many. We have supervised
over 48,000 defendants. That'’s over twice as many. And it cost $4
million in 4 years.

I would submit that a 300-percent increase in cost to accomplish
half the work product indicates questionable efficiency.

One thing that the experiment did not do that would have been
of substantial value to this committee and anybody else in Con-
gress was to contract out services with existing State agencies.
There are agencies in place in all of the major jurisdictions, in
Philadelphia, in New York, in San Francisco, and in Washington to
name but a few places where the State-run agency could have con-
ducted exactly the same series of services for the Federal system,
and it would have cost a hell of a lot less than it cost to put a
whole new organization into place.

Since no contract-for-services attempts were made, there is no
data to compare whether such methods would have been efficient

A
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and that’s one of the reasons that I wanted to know what our
record was. We serve both the Federal and the local jurisdictions in
the District of Columbia and comparison of our operations with
those conducted by the administrative office of the courts might
give you data from which you could make value, cost-efficiency
judgments.

With respect to efficiency let me echo Judge Tjoflat’s statements
about serving two masters. In many jurisdictions at the State level
the development of pretrial services agencies, where those agencies
have begun under VISTA or LEAA funding or whatever means has
been troublesome. When funding ends and they become part of a
governmental agency, whether that be probation, correction, or
what have you, the general efficiency measured in terms of the
number of interviews conducted, number of recommendations
made and the followthrough, has declined.

To some extent the whole notion of bail reform began in New
York City. As soon as it was turned over to probation, the system
came to a grinding halt. The number of recommendations releases
declined. The Vera program went back in and started a new
agency. In Alameda County, as there were funding cuts as a result
of proposition 13, the first thing that went was the pretrial services
aspect of the probation division, because the first inclination and
first loyality was for postconviction services.

So, that in echoing what Ms. Crohn and others said, the opinion
thai; I hold vv_*ithout any shakiness at all, is that no matter what
vehicle you pick, there has to be a separation between that vehicle
and an existing governmental unit, in order to make it succeed.
You heard Dan Ryan talk about what he did every day. I spent lots
of days in my life, at the beginning of the time of the District of
Columbia pretrial services, cajoling the system to get it to do what
it has a right to be doing anyway.

One last thing before I would ask if you have any questions of

me. When I was brought in to assist in the training of the original
pretrial services officers appointed under this act, I expressed my
opinion on what the Bail Reform Act was set in place to do. Stated
very simply, it was to eliminate discriminatory factors between
rich and poor people. Based on everything I read, when Sam Ervin
was introducing the legislation; statements by Kennedy, by
Hruska, and others in the Senate, and by Peter Domenici, by
Rod}n0, the chairman of this committee and others; the whole
notion was that the jails in this country were full of people who
simply could not afford tc post bail, and there must be another way
to deal with this.
A measurement of the success of the Federal program is not
Just—or should not be just, did the release rate stay the same?
Whether the release rate stayed the same is irrelevant. The critical
question is whether the mode of release changed. If we saw a dif-
ference batween the rate at the start of these programs and the
end it might be significant to assume that the release rate stayed a
constant 50 percent. If 40 percent of that group in the first place
posted bail, and 40 percent of the group at the end were released
on recognizance without having to post bail, then the Bail Reform
Act was being implemented as intended.
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If on the other hand, the release rate stayed the same and the
release mode had not changed, then I don’t think the experiment
accomplished anything. Many of the people charged with adminis-
tering the program believe that all we had to do is maintain a con-
stant rate. I think there are questions that were not asked. I think
there are questions that should have been asked. It's too late to ask
them now, and I would just offer to you the experiences of the
States which, interestingly enough, are ahead of the experiences in
the Federal system.

Ms. Toborg from the Lazar Institute has just finished conducting
a study of what has happened in States and will be able to provide
you with much more accurate information in that regard.

To summarize, I feel it’s absolutely vital to have the service, that
the service should be independent. And I also believe that the Bail
Reform Act should be amended and amended soon.

Mr. HucHes. Thank you very much, Mr. Beaudin, for an excel-
lent statement. You have given us a great deal of insight into the
District of Columbia experience, and we are grateful.

The gentleman from Michigan. The Chair grants you 5 minutes.

Mr. SAwWYER. Just to changz the subject for a moment, in what
particulars do you feel the Bai, Reform Act should be amended?

Mr. BeaupiN. I believe that the Bail Reform Act should be
amended to permit the judge to consider danger to the community
in fixing conditions of release. Senator Kennedy proposed a good
bill in S. 1722 which would permit consideration of danger. In the
bill, once a the defendant could satisfy the court that he could
secure his release, then the judge would be mandated to consider
whether or not the release would pose a threat to community
snfety. If he felt that way, he could suggest conditions or order con-
ditions imposed that would protect the community.

The anomaly that we face under the Bail Reform Act is that a
judge may consider—as you heard Judge Tjoflat say—he can con-
sider only whether the defendant will appear. But if he considers
danger, he can only consider danger as it impacts on his probabil-
ity of appearing or not. Our present data show that no matter how
heinous the crime charged, no matter the stage of the proceeding,
the defendants appear. Therefore, we are hamstrung. We, as a
system, are hamstrung in that we cannot provide conditions that
would protect the community. The fifth circuit has said in a 1971
case, called Cramer v. United States, but anyway, that a condition
set that has no relationship whatsoever to whether the defendant
will appear, must be removed.

If the bail format were amended along the lines that Senator
Kennedy suggested, short of having a preventive detention provi-
sion, but containing provisions under which conditions could be set
to protect the community, then the defendants who were released
could have additional conditions put on them that would strictly be
there for community protection. The process would be out in the
open and it could all be challenged as a matter of record. As things
stand now, it’s not.

Mr. SaAwYER. Do I understand—I'm not that well acquainted with
the functioning of the Bail Reform Act—but do I understand that a
fellow who tries to assassinate the President has the right to be re-
leased on bond?
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Mr. BEauDiN. Yes, sir, he does. He’s not charged with a capital
offense. Under the Bail Reform Act, since he’s not charged with a
capital offense, he must be admitted to bail and the eighth amend-
ment says it must be bail which is not excessive and that has been
interpreted to mean more than is necessary to insure his appear-
ance.

Mr. SAwyEr. Well, is assault with intent to kill in effect not a
capital crime? )

Mr. BEaUDIN. It’s not a capital crime, no, sir.

Mr. Sawyer. That’s all I have.

Mr. HucHes. Just a followup on that. It seems to me from what
you say that the magistrate has some flexibility to commit an indi-
vidual for psychiatric tests or other functions for 24 hours, and
under those rules it would seem that, as of nerhaps today, the de-
fense counsel would have every right to see.. the release of Hinck-
ley.

317\/[1'. Beaupin. I think so. I don’t know that he can seek release,
Mr. Chairman, but I think that it provides——

Mr. HuGHES. Setting of bail, in any event.

Mr. BEAUDIN. If I'm not mistaken, the act also provides under its
review provisions, that anybody detained as a result of an inability
to meet whatever condition was set after 24 hours may petition the
court that set the condition to review that decision. So he has an
automatic right of review if he is still detained at the conclusion of
that 24-hour period. He then has a right to appeal to the appellate
court.

Mr. HucHES. So that there is an overlap because apparently
there is a 24-hour timeframe within which the magistrate can
commit for psychiatric tests.

Mr. BEauDIN. I'm hedging a bit. I haven’t seen the order. If I had
seen the order, I'd feel much more comfortable in telling you what
I think happened.

Mr. Huches. Well, we don’t want to pursue that anyway. Let me
just ask you how the District of Columbia handles the question of
protecting the community frecm individuals who might present a
threat to the community, but who would probably appear in court
when summoned?

Mr. BEAUDIN. There are two ways. There is, for lack of a better
word, a bifurcated approach to bail in the District of Columbia. The
first issue that’s decided is will the defendant appear or not. After
that determination is made and the appropriate recommendation
made from our office, we then look at the record to determine the
potential for dangerous behavior, and that leaves two options.

If the defendant presents the kind of danger that under a very
clearly defined statutory set of procedures amounts to a danger for
which he should be detained without bail, then the court will con-
duct a hearing, make such a determination, and put its findings in
writing and the defendant will be detained with no bail.

If, on the other hand, his background is not such that it provokes
the U.S. attorney to request detention, the U.S. attorney can ask
for any one of a number of conditions—house arrest, narcotics
maintenance, even 24-hour living in a particular address, curfew—
any one of a number of things that are clearly community protec-
tion oriented. He can ask for any one of those conditions and the

&
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court can impose them. There is a case pending in the District of
Columbia Court of Appeals right now called Edwards against the
United States. It’s the first direct challenge to the preventive de-
tention section. Edwards was detained—preventively detained—
charged with a serious offense, and it’s my information that the
court of appeals is close to issuing its opinion. I suspect that that
court is going to sustain the constitutionality of the statute.

Mr. HugHES. Obviously it was upheld in the district court.

Mr. BEaubpin. Well, since the change of jurisdiction what will
happen is that I suspect the public defender will petition for a writ
of certiorari to the Supreme Court because it doesn’t go through
the Federal system, and whether or not the Supreme Court will
accept cert, I don’t know, but I have my guess about what happens
if they do.

Mr. HugHEs. How frequently is preventive detention utilized in
the D.C. system?

Mr. BEAUDIN. Since the law was put into effect in 1971, between
1971 and about 1978 or 1979, maybe 20 times was it sought, simply
for one reason. In drafting the law, the Congress left in a provision
that said a money bail could not be used to protect the community,
but it could be used on the issue of flight. The U.S. attorney there
has said it was much simpler to just ask for a high money bail and
detain the defendant on high money bail than it wes to go through
the preventive detention hearing. Since 1979 the prosecutor’s office
has started to use the preventive detention statute a great deal
more. Interestingly enough, in the cases in which preventive deten-
tion is requested I would say that in roughly half of them, deten-
tion is not ordered. The statute requires that the Government do
more than stand and say ‘“this man has been identified by 17 wit-
nesses in a lineup.” There's a little more than a proffer that has to
be made, and the defendant has a chance to challenge some of that
evidence.

Chuck Ruff has made a statement as recently as, I think, about a
month ago that his office intends to use the preventive detention
provision a great deal more in the coming months, and indeed, we
hgve seen an increase in the number of times it has been request-
ed.

Mr. HucHESs. The gentleman from Texas is recognized.

Mr. HaLL. I have no questions.

Mr. HugHss. Well, thank you very much, Mr. Beaudin. I do want
to note before you leave us that you have recommended also that
we modify the confidentiality section of H.R. 2841 to permit testi-
mony at certain hearings—contempt proceedings and what have
you.

Mr. BeEAuDIN. Yes. The reason I request that, Mr. Chairman, is
this: If the agency that’s ultimately selected to provide the services,
provides notification to defendants and if the agency also super-
vises the conditions of release, the best evidence—and you know
this, as a prosecutor, Mr. Sawyer—the best evidence available as to
whether or not that defendant willfully violated his condition or
willfully failed to appear is going to come from the records of the
agency. The general confidentiality provision contemplated the
need to havz this information available to protect fifth amendment
problems.
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When you contrast the fifth amendment rights against incrimi-
nation against the eighth amendment right to bail, the notion was
it’s of more importance to have the bail information, than to be
able to use information against the defendent later on.

The statute that you propose anticipates additional services.
Those services, in a sense, develop additional information beyond
what has been provided by the defendant. Information in the files
will be the best evidence in a prosecution, for example, for bail
jumping. Not to have that evidence available in a bail jumping
prosecution would be to thwart the statute.

Mr. Hucses. I think your point is well taken. You also recom-
mend that the chief pretrial services officer be an attorney. Can
yeu tell us what you have in mind there?

Mr. BeaupiN. This is a controversial statement, I know. I'm
biased and I'm biased because——

Mr. HucHes. We like lawyers also.

Mr. Beaupin. Well, I've run into lots of people who don’t, and
since I am one, I guess I can criticize those who are, but an attor-
ney is trained, as you know, in advocacy in what the fifth amend-
ment versus the eighth amendment means, and what the due proc-
ess provisions require. It's my belief that when an attorney admin-
isters a program such as this one, if he or she concentrates on the
legal implication of what's being done rather than being worried
about administering social services, is not what the Bail Reform
Act is supposed to be all about—that the ultimate efficiency of the
agency in meeting the stated goals will probably be znhanced. I
think it’s attributable to the fact that he or she has been trained as
an attorney.

Now, that is not to denigrate training that anyone else has or to
say that only a lawyer can do the job. I just think that, based on
what I have seen in my 15 years, lawyers have done a better job
than have nonlawyers in these jobs.

Mr. Hucues. Thank you very much. You have been most helpful
and we appreciate your taking time from your very busy schedule
to testify here. We would be very interested in learning a little
more about the order that was entered just yesterday in the Hinck-
ley matter.

Our next witness is Mary A. Toborg, associate director of the Lazar
Institute, a public policy research firm in Washington, D.C. She is an
expert in evaluating criminal justice and social programs. Ms.
Toborg received a bachelor’s degree from the University of Texas
and a master’s degree in public administration from Harvard Uni-
versity. She has directed an evaluation of pretrial release programs,
analyzing the operations of pretrial release programs and the inter-
actions between such programs and other parts of the criminal
justice system. She is the coauthor of “Pretrial Release: An Evalua-
tion of Defendant Qutcomes and Program Impact.”

Ms. Toborg, it’s a pleasure to welcome you to the subcommittee.
We do have your statement. We have read it, and we would appre-
ciate very much if you would endeavor to summarize your observa-
tions and recommendations.

————
————
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TESTIMONY OF MARY A. TOBORG, ASSOCIATE DIRECTOR, LAZAR
INSTITUTE, WASHINGTON, D.C.

Ms. ToBora. Thank you, Mr. Chairman and members of the sub-
committee. As you indicated, I have directed a national evaluation
of pretrial release. I'd like to emphasize that it was at the State
court level. The study is now nearing completion. The draft was
finished just within the last week, and it is available for review.
The study involves a detailed analysis of 12 jurisdictions, located
around the country, that looked at quite a broad range of topics.
One of those topics was program impact. That is, what difference
does it make if you have a pretrial release program? Because the
pretrial release programs at the State court level have many of the
same functions as the Federal pretrial services agencies, I believe
that our findings about program impact are relevant to your delib-
erations about the future of the Federal agencies.

I'd like to summarize only three points from my prepared state-
ment, but before I do that, I want to say a little bit about how we
looked at program impact. Our major analysis of program impact is
based o2 experimental tests that we conducted in four cities. The
cities were Baltimore, Md., Tucson, Ariz., Lincoln, Nebr., and the
Beaumont/Port Arthur area of Texas.

What we did in each of these jurisdictions was to look at what
happened to a group of defendants who received the full program
processing of a pretrial release program, as compared with what
happened to a control group of defendants who did not receive that
processing. We were concerned about not denying services to any
defendant who might otherwise been processed by a program, so
what we did in each of these four cities was to support a temporary
expansion of program activities into a group of defendants that
would otherwise not have been processed at all.

As a result of doing that, we were able to get a group of defend-
ants who received full program processing and to compare them
with a control group that did not, while at the same time not de-
creasing the total level of defendants who were processed by a pro-
gram.

That’s a fairly strong research design, and because of that, we
have considerable confidence in the findings that I will share with
you.

First of all, we found that the programs had positive impact on
release rates. That is, when the programs operated, more defend-
ants secured release prior to their trials.

Second, even though more defendants were released, there were
no increases in the failure to appear or the pretrial arrest rates of
those persons who were processed by the programs.

Third, I will say a little bit about program followup and supervi-
sion activities. We were able to do an experimental test in two of
the jurisdictions. The tests were very limited in scope. In one case
we looked at the impact of providing notification of coming court
dates to the defendants. And in the second case, we looked at the
difference between providing a very minimal level of supervision,
consisting of the defendants, calling the program once a week or
providing a more intensive level of supervision that consisted of de-
fendants, calling the program more often, coming in on some days
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for personal counseling, and also in many cases being referred to
various treatment services for drug, alcohol, mental health or em-
ployment assistance.

In both of these cases, we found that the defendants who re-
ceived greater supervision did not do any better in terms of failure
to appear or pretrial arrest rates than the group that received the
lesser program followup or supervision.

I hasten to add that these are very limited analyses of the
impact of program followup and supervision and certainly should
not be taken as any sort of definitive statement about the effect of
supervision nationwide. However, 1 think they do suggest—and
other studies, I think, suggest this as well—that there needs to be
very careful evaluation of any supervision or program followup ac-
tivities that are undertaken, to make sure that they are, in fact,
having the impact that you would like for them to.

I might also say that while our major analysis of program impact
was based on these four jurisdictions, we did do some analyses for
the other eight sites that we studied, and the findings were very
consistent with the findings from the experimental analysis; that is
to say, there was strong evidence that programs were having a
major impact on release decisions and on release outcomes. There
was much less evidence that they were having strong impact
through their followup activities on either failure to appear or pre-
trial arrest.

That’s a very brief summary of our findings concerning program
impact. I would be happy to respond to any questions you might
have about that or about other parts of our study.

Mr. Hucugs. Were the backgrounds or crimes in the test group
similar to those in the group that was being serviced by a pretrial
services agency? Were they comparable?

Ms. ToBORG. Yes. Because of the fact that we were able to use a
random assignment procedure, we were able to control for every-
thing except the program involvement in one case, and the lack of
it in the other case. We did test that after the fact. We looked at
the two groups in terms of about 20 characteristics, including per-
sonal background, criminal record and nature of the charge, and
generally, they were comparable.

Mr. Hucags. Did you also look at the manner in which the pre-
trial services program was implemented in various State jurisdic-
tions and determine which of those particular approaches seemed
to be more successful than others?

Ms. ToBorg. We looked at that only in a descriptive way. With
12 sites, there wasn't that much that we could lock at in a quanti-
tative sense.

Mr. HucHes. When you indicate that your study of the rearrest
record in relation to the degree of supervision did not show a
marked difference, you suggest it was a limited case study, so not a
great deal of significance should be attached to it. How deeply did
you look into it?

Ms. ToeorG. We looked deeply, but we looked in only two cases:
In one case we looked at the effect of notification—mail or tele-
phone notification of coming current dates—and in the other case,
because of some constraints in the jurisdiction, we looked at mini-
mal versus more intensive supervision, so we don’t have a pure test
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of supervision versus no supervision. I think that the pro int
pretation to put on the findings is, that i etions about
thidim%act Pt o e g they raise questions about
r. Huguss. It does, because it would seem to me that you

a whole range of options including releasing defendants onybailh:rzcei
just periodically sending them notices, which is the procedure in
many jurisdictions. That’s what we're doing in the Federal system
in many instances, aside from those areas where you have a pre-
trial services program, and where you have very strict supervision
and conditions of release which provide day-to-day supervision
Zuch as has been suggested by some of the testimony this morningi
And it would seem to me that the stricter the supervision, the less
likely that the defendant would involve himself in criminal wrong-
doing once again. Your suggestions fly in the face of hat.

Ms. ToBorag. Correct. I think the whole area is one that needs a
great deal more attention and more study than we gave it or
anyone else so ’far has given it. There’s another study underway
right now that’s being conducted by the National Council on
Crime. Delinquency that looks specifically at the issue of the
impact of supervision. 'They’re looking, again using a controlled ex-
periment, at three jurisdictions around the country. The study has
just started, so it will be a couple of years before they have the re-
sults. But I do think it’s an area that needs further study, partly
quiﬁustehlt is very expensive to engage in supervision as co,mpared
v é&e l?ta keé" activities that pretrial release programs normally would

Mr. HucHEs. In how many State
trhfdl s%'vices S ey e n};‘? s do we have some form of pre-

s. ToBorG. I would think i i
ostablisheg e og e k in every State there is some formally

Mr. HucHEss. In varying degrees?

ﬁs. }_‘IOBORG. Very much so.

r. HugHEes. Did you take a look at that particular ? Di
you look at how many States? Have you comgﬂed a stud?rg?pe(:t. pid
tth. TosorG. No, we have not looked at how many programs

ere are around the Nation. I know the pretrial services resource
center does periodically provide a directory of the programs that
they know about. I think that, as formally established programs
thﬁe e}}ie probably somewhere between 100 and 120. ’
miml;fes.UGHES. Thank you very much. Mr. Sawyer, I'll grant you 5

Mr. SAWYER. You say in your statement there was lit i
that followup activities after release for the program sltlﬂfie?gif%ggs
ed failure to appear or pretrial arrest rates.

llzl/IIs. 'é‘OBORG. 'Iglat’s correct.

r. SAWYER. Apparently, you would agree with GAO’s stat
that the need for and benefits of pretrialg services agencies’ aslueprfslli.rrl:i15
sion and social services have not yet been clearly demonstrated.

. 1\1/{15. Tosorg. Well, I think I would agree with that. I would like
to know a little more about the Federal system. Our study was lim-
ited to programs that operate at the State court level, and certain-
ly, in general, our study suggests any time you're looking at a pro-
gram providing supervision, you should take a close look at what
its impact was. I might also say that there are some major differ-
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ences between the Federal system and the Sate court i
terms of the level of supervision that’s provided. I alg 1sl}r’15c{::11‘n tﬁg
g;la;irg)s’:;on tt}sll?t t}}g level oft}slupervision is much greater in the Fed-

em than it was in the programs that i
general, I would say that I agreg. 8 at we looked at. But, in
Mr. Sawyer. Well, you say that the programs you studied or

n m C m ].1 X

Ms. ToBoRG. Yes.

Mr. SawveEr. How much higher?

Ms. ToBorG. It was considerably higher.

IIQ/I/I; ’%gWYER. IWell, what dé)es considerably mean?

.S- 1OBORG. In one case, 86 percent of the defendants in t -
perimental group were released as compared with 57 pesc:rllt 1;117? :li{e
control group. In another case, 77 percent were released in the ex-
perimental group, as compared with 47 percent in the control
g;ggpi ﬁn another case it was 97 and 92 percent; and in the fourth
cas foure:iei}:ezas no difference. There was a difference in three of

Mr. Sawyer. Now you say that this was d i i
crela&lse ’iI‘n either 'g‘ahilure to appear or rearrest‘? one without an in-

8. 1OBORG. That’s correct. In the experimental grou h
;};gg\i ;iregfrmgre peo%aée released, the rates of failure t%rapf)’ea": ;zfg

est were the same as in th .
peﬁ)leswere St were n the control group, where fewer

I. SAWYER. Are we talking in term of numb ?

1\1\//1[s. gOBORG. Pvevrclcizntages. These are rates. o1 or percentages!

r. SAWYER. Well, then if it’s the same percentage of, let’

(\;s;e 8%%%0%32 peoplgz,dto kef}f) it simple, you would h%lve 86 epesrcS:gE
arrested, as the same i
thl(i/[nurll"nber in the otbes praes percent of, say, 46, if that was

S. 1OBORG. It is true that there would be a ch i
nul\r/IIlbeé of peoplIe%, é)};y virtue of releasing more. ange in the actual

r. SAWYER. ere’s no change in the percentage, how d i
%}?t us anywhere? In other words, the percentages gré reducec:)gsblgrc

1?4 scr%enmg and recommendations, so what does it accomplish?

1sd hOBORG. You might expect that the people being detained

zlvou ave worse outcomes, if you released them. But in fact this
oes- not seem to be the case. They seem to have the same out-
corl\rlies. ’SI‘hey re not any worse.

I. SAWYER. You're saying, in effect, that the perc

‘ ) 18, s ent f

zg g; bgyt}%i (;scr:e:a{nmgt%roup 1sn't any worse than theppercentaaggee gf
) uage— i i

scxﬁening? judge e ones he decided without advantage of

s. ToBorc. That’s correct. The mai diff i
L ( . jor ditference found was in
cofn e;:.tentlon rates for the two groups, not in their postrelease out-

Mr. SawvER. I guess that’s all I have. Thank you, Mr. Chairman.

e 5rmI_iIr?1ﬁ:I:§.S. The gentleman from Texas, Mr. Hall, is recognized

Mr. HALL. No questions.

Mr. HucgHes. I would be very interested in seeing the final study.

I - ;
! (;lv{rl(}rggsr;c;nd there are a number of particular case studies. Tell us
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Ms. ToBorG. Altogether, the study looked at 12 jurisdictions. In
four of them, we did experimental tests of the nature that I de-
scribed earlier. Basically, a program group that got full program
services was compared with a control group that did not. That was
done in four jurisdictions. In addition to that, in two of those four
jurisdictions, we also were able to do an experimental test, looking
at the impact of supervision.

Mr. HucgHEes. In your study, did you actually go in and take a
look at the degree of supervision? .

Ms. ToBorG. Yes. We can describe in those two cases what the

degree of supervision was.
Mr. HugHEs. Can you tell us for the record just what the degree

of supervision was?

Ms. ToBoRrG. In one case, it was very little. It was notification of
coming court dates.

Mr. HucHes. That’s the sending of a letter?

Ms. TosorG. Either sending a letter or contacting the person
over the phone.

Mr. HucHEes. And that was the extent of supervision?

Ms. ToBorG. That was it. As described to us, it was a very limit-
ed sort of thing. Also it was done only for defendants at the misde-
meanor level. In the other case, the test was minimal——

Mr. HaiL. Is that misdemeanor level?

Ms. TosorG. In case where we were just looking at the notifica-
tion. In the other case, it included misdemeanor and felony cases
both, and the test of a minimal supervision versus more intensive
supervision. We were not able to look at a situation with no super-
vision at all. The minimal supervision consisted of a defendant’s
calling the program once a week, and calls were monitored in a
rather perfunctory manner.

In the more intensive case, the program took a look at each de-
fendant and, at a minimum, would require the person to call in
twice a week. In a number of other cases, they thought this level of
supervision would not be sufficient, and in those cases, they would
have the person either come in and report to the program, or if
there was a need, they would refer the person to some kind of serv-
ices. They would refer them to drug treatment programs or for al-
cohol, mental health, or in some cases, employment services.

Mr. HucHes. In any of the controlled situations, did anyone from
pretrial services actually go out to the reported place of employ-
ment? Did he or she ever go to the home unannounced to see if the
defendant was there?

Ms. ToBoRrG. Not to my knowledge.

Mr. HugHES. You see, I don't consider sending a notice to be su-
pervision. When I suggest that’s mimimal, I think that’s very mini-
mal supervision, and I'm not so sure that I would even consider it
supervision, to require a defendant to call in, because these bur-
glars can call from Mr. Smith’s home while they’re getting counsel
fees together. So I think that without that type of a check, I'm not
so sure that it’s a very meaningful comparison.

Ms. ToBoraG. I think that’s true, that the comparisons between
State court program activities and Federal court activities are haz-
ardous, where supervision is concerned.
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Mr. Hucues. Well, thank you very much. We appreciate your
testimony.

[The statement of Ms. Toborg follows:]
PREPARED STATEMENT OF MARY A. TOBORG

SUMMARY

As director of a national evaluation of pretrial release programs that serv
courts, I am happy to testify in connection with pending Iieg%ation on the f%ggi:ﬁ
Pretrial Sez_‘vmes Agencies. Our study, now nearing completion, analyzed pretrial re-
lease practices and outcomes in twelve jurisdictions located around the country.
Four broad topics were considered: (1) release, including overall rates of release and
types of release; (2) failure to appear; (3) pretrial arrest; and (4) the impsct of pre-
trial release programs.

Major findings related to program impact include:

The programs studied had an important impact on release outcomes. In experi-
mental tests conducted in four jurisdictions, more defendants were usually released
when programs provided their full range of services than when they did not Addi-
tionally, statistical analyses of data from eight jurisdictions, where experimental
tests of program impact were not implemented, confirmed that program activities
had a significant effect on release outcomes (ie., whether defendants secured release
aanillf so, whether t};eir release conditions involved money).

€ increase 1n release rates in the experimental sites, with attendant savings in
?gatlcre?:gz; :t%sst.s’ was accomplished with no increases in failure to appear or pretrial

There was little evidence that followup activities after

stuodiedz affie.ct(i@ faﬂ}lrei1 to appear or pretl;ial rearrest ratesl.'elease, for the programs
ne implication of these findings is that programs’ supervision activitie

be carefully evaluated. The relatively high costs gc‘>f supervigion, when com;aieflhgvlilgg

interview-verification-recommendation activities, and the mixed findings of other

;chtl;(;st.concermng the impact of supervision make such evaluation particularly im-

STATEMENT

Mr. Chairman and Members of the Subcommittee: I wish to th
! I of tk : ank you for the
opportunity to testify on the legislative proposal concerning Pretrial Ser}\’rices Agen-
cies for the federal court system. Under funding from the National Institute of Jus-
tice, U.S. Department of Justice, I have directed a national evaluation of pretrial
release programs that serve state courts. The activities of these programs are usual-
ly very similar to those of the federal Pretrial Services Agencies. Typically, program
staff interview defendapts about their community ties, verify the information pro-
vided, and present this 1nformat.:1c_)n and a release recommendation to a judicial offi-
gee?e;vc}il:n?slil;es the releaste decision. Often, program staff will also notify releaced
coming court appe i i
eoasiants o g ppearances and offer other followup services during the
The evaluation encompassed detailed analysi i i
' compass ysis of pretrial release practices and
gg&czxg:lsyé?s fl%velve _]urllsdlcfplons around the country; this included dgta collection
nd r a sample of approximately 6,000 defendant i juris-
dujtiélc;ns. Th%V shtudy considered four broad t)c’)pics: ndants arrested In those juris
elease—What percentage of defendants are released pending trial? What th
most common types of release? Which defendant : istics have the
gr%’:ltestimpact e elmans Sase? Wh ant or case characteristics have the
ourt Appearance—To what extent do released def ?
w%l can gagure to appear be predicted? endants appear for court? How
retrial Criminality—During the pretrial period, how many defendants ar
rested; and of those, how many are convicted? ; har, en? Hov “wall can
pr?trial re:j.crlx;est oS¢ predicted?y 1 ? What are the charges? How w=ll can

mpact of Pretrial Release Programs—To what extent do i

ta! pretrial release programs
affect release <.iec1sxons? How do the programs affect defendant behavior dgrifg the
release period; for example, does notification of court dates increase appearance
ra}es,_ i)lrfdoes superwsmxi reduce pretrial criminality?

Wil 1ocus my remarks primarily on the findings regarding program impact. al-
though I would be happy to discuss any other parts of the stu%ypthit mightpa}s;) %e
of interest to you. I would like to point out that the draft of the study has been
completed only recently and is now being reviewed. The conclusions I will present
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should be viewed in that context. In addition, these conclusions may not be shared
by the National Institute of Justice or the pretrial release programs that participat-
ed in the evaluation.

Our major- analysis of program impact was based on experiments conducted in
four jurisdictions: Pima County (Tucson), Arizona; Baltimore City, Maryland; Lin-
coln, Nebraska; and Jefferson County (Beaumont-Port Arthur), Texas. In each case
the outcomes of a group of defendants who received full program processing were
compared with the outcomes of a randomly selected control group of defendants who
did not receive such processing. To avoid “‘denial of service” to defendants, the ex-
periments involved the expansion of program operations to reach persons not previ-
ously processed. As a result of this expansion, programs were able to select a control
group without decreasing the number of defendants who received full program serv-
ices. The specific way in which the experiments were implemented varied across the
four sites, because of different local circumstances that the general research had to
accommodate.

Three types of possible program impact were of major interest:

First, the effect of programs’ interview, verification and recommendation activi-
ties on release outcomes, that is, the overall release rate, the type of release (non-
financial or financial) and the speed with which release was secured;

Second, program impact on failure to appear rates; and

Third, program impact on pretrial rearrest rates.

In general, programs had a positive impact on release outcomes. Specifically, re-
lease rates were usually higher when defendants received full program processing
than when they did not.

Although more defendants were released when programs operated, those defend-
ants had the same rates of failure to appear and rearrest as other defendants. Thus,
the increased release rates were accomplished without offsetting increases in failure
to appear or rearrest rates.

We also conducted limited experimental analysis of the impact of program follow-
up activities on failure to appear and pretrial rearrest rates. In one site the effect of
program notification of court dates for defendants charged with misdemeanors was
tested, and in a second site the impact of minimal versus more intensive supervision
was analyzed. In both cases the defendants without the special followup services had
the same failure to appear and rearrest rates as the defendants who recieved the
services. Because these tests of the impact of followup services were quite limited in
scope, the findings cannot be considered conclusive. They suggest, however, that pro-
grams’ post-release followup activities should be carefully evaluated to determine
whether they are producing the desired results.

These findings from the four experimental sites were consistent with other find-
ings from the study. Besides the experimental analyses, we analyzed release out-
comes, failure to appear and pretrial rearrest in eight sites without use of experi-
mental designs. These sites were Baltimore City, Maryland; Baltimore County,
Maryland; Washington, D.C.; Dade County (Miami), Florida; Jefferson County (Lou-
isville), Kentucky; Pima County (Tucson), Arizona; Santa Cruz County, California;
and Santa Clara County (San Jose), California.

In these eight sites, we studied a sample of defendants from point of arrest to
final case disposition and sentencing. Existing records were used to collect extensive
data on the backgrounds of defendants, release decisions, program involvement, case
outcomes, court appearances and pretrial arrests.

In statistical analyses of these data designed to identify the most important fac-
tors related to release outcomes—both whether defendants secured release at all
and, if so, whether their release conditions involved money—we found that program
recommendations were very important. When similar analyses of failure to appear
and pretrial rearrest were conducted, program activities—such as followup efforts—
were not among the most important factors affecting those outcomes.

Thus, as in the experimental analyses, program activities were found to be highly
significant for release outcomes but to have relatively little impact on failure to
appear and pretrial rearrest. I would also like to point out that the analyses of fail-
ure to appear and pretrial rearrest were on the whole not very successful in identi-
fying good predictors of these events. Nor have other studies been able to isolate
accurate predictors of them.

We also conducted a brief cost-effectiveness analysis of pretrial release programs.
This analysis, based on data from the four experimental sites, was done from the
viewpoint of the criminal justice system, not that of defendants, the public at large
or another group. Thus, costs were included in the analysis only if the criminal jus-
tice system incurred them; similarly, benefits were counted only when the criminal
justice system accrued them.



98

Four broad categories of costs were considered: (1) detention; (2) failure to appear;
(8) pretrial rearrest; and (4) program costs. Cost-effectivness was assessed by estimat-
ing and summing the costs in these broad categories first for the group of defend-
ants who did not. The group with the lower costs was then judged to reflect the
more cost-effective mode of operation, that is, either with or without a pretrial re-
lease program.

Many problems were encountered in the development of this cost-effectiveness
analysis. A major difficulty was the relatively poor cost data available. Because the
cost estimates were often very rough ones, the results of the analysis should be con-
sidered suggestive, rather than definitive.

Fairly large differences were found across sites in terms of cost-effectiveness. In
general the more cost-effective programs processed felony level defendants, although
not necessarily exclusively, These programs also had minimal followup of defend-
ants after release.

In summary, our evaluation of pretrial release programs at the state court level
found that:

The programs studied had an important impact on release outcomes: usually,
more defendants were released when programs operated than when they did not;

The increase in release rates, with its attendant savings in detention costs, was
accomplished with no increases in failure to appear or pretrial rearrest rates; and

There was little evidence that followup activities after release, for the programs
studied, affected failure to appear or pretrial rearrest rates.

One implication of these findings is that programs’ supervision activities should
be carefully evaluated. The relatively high costs of supervision, when compared with
interview-verification-recommendation activities, and the mixed findings of other
studies concerning the impact of supervision make such evaluation particularly im-
portant.

Mr. Chairman, my thanks to you and the Members of the Subcommittee for your

interest in cur study. I shall be happy to respond to any questions you may have
about it.
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The Honorable William J. Hughes
Chairman, Subcomuittee on Crime
Committee on the Judiciary

U.S. House of Representatives
Washington, D.C. 20515

Dear Chairman Hughes:

' ity t i i action with the pending

| the opportunity to testify on-March 31 in conncctmn.\{p ndin
.{gagzlgggorﬁogbout tgz Federal Pretrial Services Agencies. I am wmtwg;g (tjo 1c;l ?:;) r;’iy
a r?ratter raised during the hearing that may not have bcen»fu]]y explained a a
time. . ’ .

impac n Fo itiviti ) fendant behavior after
i impact of program followup acitivities upon defend . t
52925221??.2?6 faglure topapgear and pretrial arrgst}, I woglgelggzntg]sggiis ﬁzat

" is topic was very limited in scope. In one \ » M _
?ngZgug{ ?t;etggectpof mail/telephone notification of coming court dates on defendants'
failure to appear and pretrial arrest rates. In the other experimental test, ve

- analyzed the effect of sminimal" supervision (i.e., a weekly telephone call by the

i i jve" ision (i.e., al .
i the program), as compared with "more intensive” supervisi 2
gggggdigg 2211s-pgr geek)by the defendant ?ng ogzﬁn face-%g;fzﬁi cggta§$1§ndlggus
ices— , alcohol, mental hea or employment— .. s
::ﬁfi;gz]czgessgvéggsnogr*ﬂgst the ef%ect of “some" supervision as compared.m_th "no*
supervision, but rather.analyzed the effect of different levels of supervision.

limi i i i.e., that defendants w%th

imited nature of our study, the findings (i.e., tha 2
Eigggﬁepgggigri ]iy‘?'lowup did as well in ten_ﬁ of f)’a1;l)ur%tgoa;pgga:i2Sgc‘pggtg1g]ef?;r:est
rates as defendants with "more" program fo nqu s ggnab]e .conc1us"i';n as @ dof
jtive analysisTof the effects of supervision. reason ONC the
indi is i hould receive additional study in
findings is that the impact of supervision s cely g e is of
jurisdicti . It would not be reasonable to conclude from : 518 0
%%:‘ig;cggﬁwuplactivi ties in two sites that supervision would be meffe’ctwe in
other sites or when delivered in other ways.

imi in s found it effective,
s {also Timited in scope) of supervision have . C
§3d2$33525h32f:§gglis gn Monroe County, New York, were found to have 211%ht]y higher
coﬁrt appearance rates than unsupervised defendants; supervised defer ag S }nairest
Philadelphia study exparienced lower ragestgf B§1lgfittgfagg$3;b?gdwggef;;zd arre
defendants; and supervision in the Distrm
tgigngtgizdyetg have 5 favorable effect on court appearance rates.

i i 1 to be much
iti , supervision at the State court level seems in genera
Il\gg;t;:?:g:n]s)i/ve l’éﬁgn supervision at the Federal level. For this reaiog aglso,hgl\:g
findings about the impact of program followup activities from our study may
1imited applicability to the Federal system.

1529 18th STREET, N.W. » WASHINGTON, D, C. 20036 = (202) 232-2400
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Page Two

In summary, while I would urge that the impact of supervision on defendant out-
comes receive additional study and evaluation at both the Federal and State
levels, I would not recommend that supervision be eliminated pending the com-
pletion of such analyses. Rather, I would suggest that supervision activities
be continued, while further study of their impact is undertaken. . “

T hope that these additional comments about the findings from our study and the
conclusions that we would draw from them are helpful to you in your consideration
of the Federal Pretrial Services Agencies' legislation. Plcase do not hesitate
to ]ei rge know if there is any additional information you would like to have about
our study. o

Thank you again for your consideration.’
Sincerely,

‘M/VZV A J»@/\g/_
Mary A. Toborg

Associate Director

-
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Mr. HugHEs. OQur next witness is Mr. Robert Ault, supervising
U.S. probation officer for the Eastern District of Virginia, Rich-
mond Division. He has ably served in that position for 5 years.
grior to that appointment he served as a line probation officer for

years.

Mr. Ault is the president of the Federal Probation Officers’ Asso-
ciation, and he has just taken office on January 1. He has been des-
ignated by the national board of the Federal Probation Officers’
Association to testify on behalf of their membership.

Mr. Ault, we have your statement, and without objection it will
be received for the record. Please introduce your colleagues for us,
and proceed to summarize, if you will, your testimony. ‘

[The complete statement follows:]

PREPARED STATEMENT OF ROBERT AULT, PRESIDENT, FEDERAL ProBATION OFFICERS’
ASSOCIATION

Mr. Chairman, members of the committee, I am Robert B. Ault, President of the
Federal Probation Officers Association. On behalf of our Board and the members of
our association, I want to thank you for giving us this opportunity to address you on
the issue of Pretrial Services. Our association consists of more than 1,350 members
inciuding Federal Probation Officers, Pretrial Services Officers and Probation Offi-
cer Assistants. We have been in existence for more than twenty-six years during
which time our membership has steadily increased. We are the only professional or-
ganization whose purpose and activities are concerned exclusively with the Federal
Probation System and its multiple responsibilities. As such, we seek to develop and
improve the services rendered by our members to the United States Court, the U.S.
Parole Commission, the U.S. Bureau of Prisons, the U.S. Attorneys Office and other
agencies comprising the Federal Criminal Justice System. To achieve these goals,
we advocate continuing professional development through education, training, and
related activities on the part of our members.

Our association is also concerned with the administration of justice in the federal
system in keeping with the Constitution and laws of the United States and in the
best interests of all citizens. Thus, we view the issue of Pretrial Services as one of
major importance. As you are aware, our association has been actively involved in
past discussions and debate concerning the development and implementation of Pre-
trial Services. We have also gathered information and conducted surveys in an
effort to determine the best means by which these services can be provided.

Just last week at our National Board meeting here in Washington, D.C., we dis-
cussed Pretrial Services with representatives of the Administrative Office. We also
heard from a delegation of Pretrial Services Officers representing one of the proba-
tion operated pretrial demonstration districts. We feel there is a commonality of
purpose and intent by all concerned parties. The Federal Probation Officers Associ-
ation strongly favors the implementation of Pretrial Services by all federal judicial
district as well as a Pretrial Diversion Program.

The Federal Probation Officers Association believes that the overall administra-
tive responsibilities should be administered by the Director of the Administrative
Office of the United States Courts. Our association believes that the direct adminis-
tration of Pretrial Services should be administered by the Division of Probation, Ad-
ministrative Office, United States Court. The Federal Probation Officers Association
believes that rights of the accused must be protected and to unnecessarily detain
these individuals is economically unwise and morally unjust. We also maintain that
in supporting the rights of the accused we must also be cognizant of the rights of
the community to be protected from the violent and repeated offender.

The Federal Probation Officers Association presents the following rationale to
place Pretrial Services with the United States Probation System:

1. The U.S. Probation Offices nationwide (94 districts with 300 different locations)
are prepared to deliver the services required by the Pretrial Serices Act of 1981. The
United States Probation Officer has available a wealth of community resources as
well as contractual resources for those released in bail status who are in need of
assistance.

2. Last year, this Committee was presented with budget proposals by both the Ad-
ministrative Office and the Federal Probation Officers Association. Rather than
argue the merits of either proposal, the Association relies on simple logic to con-



e

102

"~ clude that with ninety-four (94) districts and approximately three hundred (300) of-

fices, already staffed, nationwide, the Federal Probation System can implement Pre-
trial Services, immediately, at a very limited expense.

3. Research was presented to this Committee by the Administrative Office that
supported the idea that the five (5) Independent Demonstration Districts were more
effective in administering Pretrial Services than the five (5) U.S. Probation based
demonstration districts. The Report that accompanied the Pretrial Services Act of
1980, suggested that although both types (Independent v. Probation) showed irn-
provement for the six categories measured. The Probation districts showed greater
reductions in two important categories, rearrest and failure to appear for trial. In
fact, the only independent study completed on Pretrial Services Agency by the Fed-
eral Judicial Center determined that there was no difference in effectiveness be-
tween the Independent and Probation Districts.

4. A position has been previously raised that the Probation Officers have a preju-
dicial attitude towards the accused as these officers only work with people in con-
victed status. The Federal Probation Officers Association believes that the reverse of
this position is true. First, Federal Probation Officers are encouraged to obtain
higher degrees in the fields of sociology and psychology. They have entered their
choosen careers because they believe there is an inherent good in all people. U.S.
Probation Officers do work with those in pre-adjudication status and they deliver
the same service without prejudice. Second, although the “probation mentality innu-
endo” had been raised, hard evidence was never submitted to the subcommittee
during last year’s hearings. In fact, Congressmen Sensenbrenner in his dissenting
view believed that this option was fallacious.

5. The Federal Probation Associations did take the initiative to survey all Chief
Judges and Chief U.S. Probation Officers. The results determined that seventy-six
(76) of ninety-four (94) Chief Judges responded in favor of Pretrial Services Agency,
being administere. by the Probation Office. We note that two Chief Judges favored
the independent agency and sixteen (16) did not respond. Ninety-two (92) of ninety-
four (94) Chief Probation Officers favor Pretrial Services Agency as a probation
function with one Chief Probation Officer, opposed and one did not respond. The
Federal Probation Officers Association has concluded from the survey that Pretrial
Services Agency is a wanted and necessary function with the majority believing it
should be administered by U.S. Probation.

CONCLUSION

The Federal Probation Officers Association wants to see Pretrial Services become
a reality in all federal judicial districts. We trust that the views and information
presented in this statement will assist this committee and the Congress to prepare
legislation toward that end. The Federal Probation Officers Association stands ready
to assist in this process. We reaffirm our dedication to the fulfillment of our duties
?nd responsibilities to the United States Courts and to the citizens of our communi-
ies.

TESTIMONY OF ROBERT AULT, PRESIDENT OF THE FEDERAL
PROBATION OFFICERS’ ASSOCIATION, ACCOMPANIED BY
RALPH ARDITO, JR., SECRETARY, FEDERAL PROBATION OFFI-
CERS’ ASSOCIATION

Mr. Aurr. Thank you, Mr. Chairman. My colleague is Mr. Ralph
Ardito, who is the national secretary for the Federal Probation Of-
ficers’ Association. He is here with me today.

I would like to amend or add to my qualifications just a little bit,
if I may, so it won’t appear that I'm speaking only from my per-
spective or experience in the Federal probation system. In addition
to that, I have served in the Virginia Adult Probation System, I
have served in the Virginia Juvenile Court System, and I have also
worked with a delinquency prevention program for the Virginia Di-
vision of Youth Services, Department of Corrections.

Mr. Chairman, I'd like to address several points in my statement
and frame this within certain perspectives. First of all, I would like
the committee to be aware that in speaking for the Federal Proba-
tion Officers’ Association, that we have been in existence for 26
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years, that our membership is approximately 1,350 persons, and
that membership does include pretrial service officers and proba-
tion officer assistants, not just probation officers.

As the committee may be aware, U.S. probation officers perform
a variety of functions. We also serve as agents for the parole com-
mission. We perform pretrial diversion services for the U.S. attor-
ney’s office. We perform services for the U.S. Bureau of Prisons.
We perform certain services as parole agents for the military
parole authorities, and we have our duties with the U.S. courts as
probation officers for the district and magistrate courts.

I think it’s important to mention this because there has been a
comment today and testimony to the effect that there may be some
role conflict with the probation officers performing pretrial service
functions, at least there seems to be a conflict with priorities, and I
would like the committee to take this into consideration—that, in
addition to our probation duties, when the parole commission needs
someone to supervise parolees, we are called on and we do that job.
When they need someone to serve as a hearing officer in certain
types of violations, they have called on U.S. probation officers.

We are performing those functions. When the U.S. attorneys
need someone to perform pretrial diversion services, we act in that
capacity and we do that job well. When the Bureau of Prisons
needs someone to verify the conditions of a furlough or other back-
ground information, we are their contact, and we are their contact
with community treatment centers. I'm not trying to impress you,
Mr. Chairman, with the many things we do, but I do want the com-
mittee to be aware that we do perform a variety of roles and I
would submit to this committee or to anyone that we are capable of
performing those services impartially and to the best professional
standards, and I would submit this would be true for pretrial serv-
ices as well.

Mr. Hughgs. I'd like to say parenthetically that I have always
been impressed by the outstanding work done by probation officers.

Mr. Aurt. Last week, our Federal Probation Officers’ Association
had our national board meeting here in Washington. During that
meeting, 1 week ago today, we met with persons from the adminis-
trative office. We talked with Mr. Foley, and with Mr. Cohan, and
Mr. Willetts was there. We discussed pretrial services to some
degree with them, and pending legislation. Later on in the week,
during our deliberations, we heard from a delegation of pretrial
service officers from the southern district of New York and they
have a probation operated agency. We talked among ourselves as
board members both during our formal session and afterward. We
talked about pending legislation and past legislation, and we have
considered this issue and the need for pretrial services at length.
And I want to state for the record here that I do feel there is a
commonality of purpose, whether it's coming from the probation di-
vision or the administrative office, from pretrial services agencies,
or now existing, or from our association, or from U.S. probation of-
fices. We have a common purpose herv today, and with the statis-
tics that were presented this morning, and the testimony, I don’t
need to debate or discuss statistics further with this committee.

I do feel the need for pretrial services has been amply demon-
strated. Our association does take a position as to how we feel the
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seljvices can be implemented, and I would like to revi
g;)iln;s briefly with the committee with certain perssg::’tisfgserﬂ
nd.

I have already addressed the need for retrial servi
a.dmln'lstrative form has been at issue h%re and inwszz’t tiggtiglha?
tion—in what form would these services be administered? Who
would perform them, regardless of the administrative form—proba-
tion officers or pretrial service officers? Who would the administra-
tive head be? A chief probation officer? A chief pretrial service offi-
cer? The_re was testimony this morning to the effect that the larger
Jjurisdictions ‘would best be served by an independent agency, that
the smalle:r jurisdictions—approximately 60 percent of them ,I be-
he_ve——coulc:i go with probation services. That may be true. ‘But I
!:hlnk that is inconsistent, and I think pretrial services as they are
implemented need to be consistent throughout the Federal system
with regard to form as well as to substance. We need to concern
ourselves with the quality of the staff and the people who adminis-
ter pretrial services, and we need to consider cost effectiveness, and
there have been some points addressed along that line today. ’
Chl;lio;v, athe ngeral t1}31'1'01.)a.tic1>n Officers’ Association strongly, Mr

man, endorses the imple i yl i ; .
Fodoral judigorses the plementation of pretrial services in all

%r. I—}I\lALL. V&glether tllley want them or not?

r. AULT. No, sir, I would not impose—I'm not savi
should be,. regardlegs, Mr. Hall, Whethlc)ar the district vigilrilzg i%h?)i
not. Certainly the districts should have a say in that. I don’t think
it sh_ould be mandatory in that sense. But we feel the value of the
service 1s such to judicial officers that they can benefit from good
prle\}:)all 1nveit1gat1ons, recommendations, and so forth.

W, we have some points here that we think tilt i
favgr of pretrial services being administered through tfl}ée[?.cSa}I;rloI}
bation system. First of all, we feel that the administrative struc-
ture would be appropriately placed, within the administrative
ofﬁce_of the U.S. courts for overall responsibility and therein with
the division of probatlon..As you may be aware, in the 94 Federal
g;fgr;%zsffgie :a(‘i’et happrox1llél:ag;ely 300 probation offices established

, an ey cou ev i i
miIr}ister pretrial ser\}f,ices. ey casily used or equipped to ad-
ast year the merits of whether or not pretrial servi
effectively {mpleme;nted through probatign servicgsviicvzss Cg;léie%e
and I sulzmlt that it can be. The question is expense and startup,
g}cgl;iu zgl’;(il £gme of tlgetglata Ithis morning suggested it was a quicker
in probation. I’ i in j i
oanf;}llle ety f;)ctor. m going to comment in just a minute

ere has been testimony before this committee t i
would be no more expensive one way or the other, Whe%(}iliz igsh;ixiz
1ndepe1_1dent or .Wheth_ey it went with the probation system. I sug-
gest this—that in addition to just bodies performing jobs, there’s a
question beyond that, Mr. Chairman. It's a question of the qualifi-
cations of thgas,e people. You can hire people and you can put them
in jobs, but it’s training—the training that they have before they
come to the job, the training they have on the job, the familiariza-
tion they have with the Faderal probation system, and not just
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that, but the whole system of Federal criminal justice is something
you can’t buy easily right off the street.

Something that needs to be addressed also is the perspective that
seems to have been almost a dichotomy here. That is probation offi-
cers performing probation functions versus pretrial service officers
performing just pretrial service functions. Stop and consider for a
moment, gentlemen, if you will, who is the one person in the Fed-
eral probation—excuse me—who is the one person in the criminal
justice system, the Federal system, who has contact routinely with
the case agent, with the prosecutor, in conference with the judge,
with the defendant, the defendant’s family and other people in the
community, with the people in the Bureau of Prisons, with psychia-
trists and others who may perform a study, with employers? Who
is the person that is constantly at the hub of this particular wheel
with regard to the defendant? Who is it that has responsibility for
drug treatment, for placing people in jobs with other community
agencies. These persons are the U.S. probation officers.

They are able to take a broad view, if you will, of the entire com-
munity and the impact of their decisions, whether those decisions
be recommendations for probation, for incarceration, or in cases of
pretrial diversion, or pretrial services.

I have one comment with regard to the statistics this morning.
That it is true that board operated agencies have conducted more
interviews. They submitted more bail recommendations and they
had a higher rate of release on bail. That I won’t dispute. Signifi-
cantly, though, probation operated agencies have a better record
with regard to rearrest or crime on bail and with the failure to
appear rate. What does this suggest? That the decision that must
be made with regard to pretrial needs to be a quality decision. It's
not just simply interviewing x number of people and putting as
many as you can back out. That’s an important consideration, but
it’s the quality of that consideration, who you’re putting back out
and other circumstances.

And that’s where probation operated, agencies, came through
with a better rate with regard to rearrest and failure to appear.
They had four persons fail to show.

Mr. HuGHES. Let me just interrupt you here. As I recall the testi-
mony this morning, there was a 20 percent differential between the
recommendations of board and probation run PSA’s. That means
that in a very high percentage of the cases—90 percent of the time
in board districts—there was a recommendation before the judge,
compared to 70 percent of the time in probation districts. That
means that in probation districts, roughly 30 percent of the time,
the judge was not informed of the relevant facts, I would presume.

Mr. Aurt. I don’t know if that meant the judge was flying blind
or in fact that the interview may not have been conducted because
of the nature of the case—that is, a white collar case or a person
had detainers pending, or immigration. And therefore interviews
were not conducted.

Mr. HugHEs. But the next statistic was that the rearrest record
was different between boards of trustees and probation operated
programs. And yet it represented 20 percent miore recommenda-
tions by the boards of trustees.
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Mr. Aurr. They did give more recommendations and conduct
more interviews, yes, sir. They did do that.

Mr. HugHes. Well, I just think that’s significant. Go ahead.

Mr. Aurr. All right, sir. I think perhaps I have already addressed
the point that the prejudicial position by U.S. probation officers—
maybe that’s too strong a word, but let’s say that they would not
perform the pretrial service function with the same clarity of pur-
pose or with the same orientation that pretrial service officers
would. There are large U.S. probation offices in this country that
have specialized staffs, if you will, those that have drug caseloads
and other caseloads, and perform specialized functions in addition
to supervision. In the smaller offices it’s like a country doctor. Ev-
erybody does a little bit of everything. I think with the proper
training and the proper specialization necessary that pretrial serv-
ices could be appropriately administered there, too.

Finally, Mr. Chairman, as you may be aware—and I believe this
was presented to the committee last year—the Federal Probation
Officers’ Association has made an attempt to find out how judges
and chief probation officers feel about implementing pretrial serv-
ices.

With 94 chief judges, 76 of them stated that they would prefer
that pretrial services be operated by probation agencies; 16 of them
did not respond. Two of these judges—two of the remaining judges
stated they would favor an independent agency. Of the 94 chief
probation officers, 92 favored it go to probation; 1 favored inde-
pendent; and 1 did not respond.

And that may not be anything remarkable, because the inference
I think is that probation—chief probation officers are territory ori-
ented, that they do want to keep what they have or add to what
they had, and this is an implication that I raise here, but I am
aware that has been made earlier.

In conclusion, Mr. Chairman, I just want to say that I feel that
through the existing resources—let me put it that way. Not just
manpower—the resources total of the Federal probation system,
with the quality staff we have and the qualifications that we hold
our people to, both for entrance into service and for standards for
performance while in service, that this is a priceless benefit that
takes years to build up, that it’s compatible with the continuation
of quality services.

And this will be true for pretrial services, but from a cost-effec-
tive standpoint. It would show up there, too. In today’s economic
climate of which we all are keenly aware, if we have to go out and
hire 276 or so additional people—that is, professional people to per-
form pretrial services—and that’s one estimate given to this com-
mittee last year, to staff the service plus clerical people, I question
whether the dollar value you’re going to get is equal to or superior
to what we have to offer in the existing system.

Thank you very much.

Mr. Huchss. Thank you very much. Do I take it that your orga-
nization supports H.R. 2841?

Mr. Aurt. Our organization is largely in favor of 2841, sir. I must
tell you that some question was raised last week as to, I believe,
the Gudger amendment last year, the flexibility clause. In response
to Mr. Hall, we would find no fault with that.
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Mr. Hucues. If the choice were between mandating boards of
trustees and H.R. 2841, I trust you would be in favor of 28417

Mr. AuLrt. I would, indeed, sir. o

Mr. HugHEs. The Chair recognizes the gentleman from Michigan
for 5 minutes. . o ’

Mr. SAWYER. In the western district of Michigan, we don’t have
anything we call pretrial services. As a matter of fact, I never
heard that expression until I heard it down here in the committee.
But the judge and the U.S. district attorney routinely call our pro-
bation-parole office and have them run just the kind of investiga-
tion we're talking about.

Mr. AuLrt. Yes. :
Mr. SAwYER. It seems to work fine. I wondered why we needed a

new program when they do that now. If they have to add some
people to the staff of a given probation office because they can’t ac-
commodate the workload, why do we have to give it a big title and
a whole act? I'm not clear on that. _ .

Mr. Aurr. I don’t think that your observation and our orienta-
tion is really that far apart, Mr. Sawyer. I'm from the eastern dis-
trict of Virginia, and I have experienced the same thing. W,e,have
had people under what amounts to bail supervision. We don’t have
a pretrial services program per se, and we have had cases referred
to us prior to any adjudication, not only for presentence reports but
for, if you will, bail supervision. It’s done on a very limited basis,
and I suspect if it were done on a routine basis, certainly we vs_rould
have to have additional staff, and perhaps in the western district of
Michigan also. . .

Mr. SAwyEr. Yes. I'm not arguing the question of additional
staff. Why haven’t we got everything in place that we need right
now, and where we need some personnel, just add them?

Mr. Aurt. You mean within the Federal system?

Mr. SAWYER. Yes. _

Mr. Aurr. I think the reason—certainly my reply to that would
be, it was the purpose of the 10 demonstration districts to evaluate
the methodology without trying to implement until we have a read-
ing on that and until the supporting legislation were developed.
And besides, I question whether you could put it into place effec-
tively with existing staff. . , ’

Mr. SawyEeRr. As I say, my impression is that that’s what we're
going in the western district of Michigan, although maybe not as
far as you would like, but the probation office handles that, and
I'm not aware of any problems. .

Mr. HugHes. Will the gentleman yield?

Mr. SAwYER. Certainly. .

Mr. HucaEs. One of the problems, aside from the demonstration
district setup, is that there is no present authorization to set up
pretrial services programs. .

Mr. Aurr. I believe that's a comparatively small Federal proba-
tion staff in that district, too. There’s more flexibility in some

S. .
wgi\}’.][r. SawyER. There is a population of about 3% million, so I
assume it’s comparable to any other area. There are some eight
cities with over 100,000 people and urban problems, too. I'm not fa-
miliar with the staffing of the district, but we have four U.S. dis-
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trict judges operating there. But I guess it kind of puzzles me that
we’re handling the thing now. It would just be a question of wheth-
er as a result of these pilot projects, more of the districts wanted to
do more of it. So, I'm not clear why we have to call it pretrial serv-
ices or create some new operation when we seem to be able to do it
now.

Mr. Aurt. I think the concern, as I understand it, Mr. Sawyer, is
that the spirit of the Bail Reform Act is not being fully carried out,
that we're not making sufficient utilization of bail and conditions
of bail, and that people are perhaps unnecessarily being detained.

This, I think, would be much more applicable to State systems
than Federal. My own experience with the Federal system is that
the use of bail—and in many instances in our district nonmonetary
bail is extensive.

Mr. SAwYER. Thank you, Mr. Chairman.

Mr. Hugnss. Thank you, Mr. Sawyer. The gentleman from Texas
is recognized for 5 minutes.

Mr. HaLrn. Mr. Ault, on page 2 of your prepared statement, you
make this statement: “The Federal Probation Officers Association
believes that the rights of the accused must be protected, and to
unnecessarily detain these individuals is economically unwise and
morally unjust.”

Where does the person who has been—well, let me preface it. I'm
not sure I understand fully what you mean by that statement.

Mr. AuLt. That really is a philosophical statement, if you will,
Mr. Hall. We put that statement in there because I wanted it un-
derstood that we are concerned with due process rights of accused
persons, and that to consider them from any standpoint other than
a presumption of innocence at the stage of arrest, would violate
due process, and if they were detained without what we have been
talking about here today, pretrial services, that it would be unwise
from an economic standpoint because of the money involved in de-
tention.

Mr. HaLL. Well, crime is expensive.

Mr. AuLT. Yes, it is.

Mr. HaLL. Detention is expensive.

Mr. AuLrt. Yes, it is.

Mr. Havri. But where do you balance the equities between deten-
tion and releasing people on bond or through probaticn where you
may end up having the community receive the bad end of the deal?

Mr. Aurt. You have hit precisely on the point that I was getting
at when I said “quality of that decision.” Where do you balance
who goes free and who does not, at least at the bail stage, and later
on who might be a good probation risk as oppesed to incarceration?
That is where quality of your staff comes in.

Now I realize this decision is made by judicial officers, but proba-
tion officers and pretrial officers make recommendations which I
suspect comes down to a subjective assessment more than an objec-
tive one, and that if it’s a deadlock, my own personal view is that
you tilt the balance in favor of the good of the community rather
than of the individual, and that might seem drastic, but our re-
sponsibility as probation officers, first and foremost, is protection of
the community. In the statement here I did not mean to imply in
any way that the morally correct thing to do and the economically
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sound thing to do is to get people out on bail without consideration
of the community. Perhaps I should have made an additional state-
ment in there.

Mr. HarL. Thank you for your clarification. I yield back the bal-
ance of my time.

Mr. HucHss. I think that you put your finger on a tremendous
concern earlier on in your testimony today. It was observed that
the earlier that we can know as much as possible about an individ-
ual, the more likely it is that we're going to make the right deci-
sion. Right now, many courts have nothing whatsoever except rec-
ommendations by the U.S. attorney on which to make a bail deci-
sion.

In Philadelphia within the past few days, a judge issued an
order, as a result of a request for constitutional relief, indicating
that Philadelphia should empty out some 400 prisoners from its
system. New dJersey right now has such crowded conditions that
judges are instructed to only incarcerate people where it is abso-
lutely essential. So any system that’s going to enable us to make
the right value judgment at the very beginning of the process
would seem to make not only economic sense but perhaps would
also be the best way to protect society.

Mr. Havi. Will the gentleman yield?

Mr. HugHes. I'd be happy to yield.

Mr. HaLL. You indicated that the judges in New Jersey are being
instructed not to put people in jail. Who is instructing the judges
not to do that?

Mr. HugHEs. The Supreme Court.

Mr. HaLL. Really?

Mr. HucHEes. Yes; because of the constitutional rights that are
now being claimed by prisoners, who indicate that the overcrowded
conditions are violating their constitutional rights. I don’t know
what Philadelphia has done, but an order came down within the
past few days indicating that it had to free 400 prisoners in the
Philadelphia system, and there’s such a leadtime in the building of
prisons and so much furor over where prisons are going to be locat-
ed, that there’s no way in the world that we can secure relief in
the near term to address the problems of overcrowding.

But in any event, let me just make one final observation before
you leave, and that is your remark that we should not force Feder-
al courts into the system. I have some difficulty with that, because
in the Federal system, as in every system, we have prima donnas
who don’t want any change. If in fact the system isn’t good, what is
it about the different areas that would suggest that we should let a
Federal judge or chief judge decide whether he or she is going to
embark on a pretrial services program? If, in fact, it makes eco-
nomic sense? If, in fact, we can better protect the community? If, in
fact, there’s some question as to whether or not some jurisdictions
should have complete services and others don’t, which opens up a
whole area of constitutional challenge to that type of discrepancy
from court to court. Why shouldn’t we say, if in fact it works, that
it’s something that should be implemented in all jurisdictions
where it’s not presently implemented?

Mr. Aurr. I suppose I reacted to the word “force,” that we should
force a district to do this or that, and that is perhaps what I react-
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ed to. And I have said, I feel that pretrial services, value as it has
' been discussed here today, I think pretty well stands on its own
two feet.

If you're talking about simply presenting a bill that requires de-
velopment of these services, maybe it's just the way it's phrased,
Mr. Chairman.

Mr. Hugses. I think that the way the bill is drafted, it’s going to
have to be a phased-in program in any event.

Mr. Aurt. Yes; we can’t just stimulate a pretrial services system
systemwide. Some jurisdictions already have it. Texas already has
it. It's operating in many of the State jurisdictions fairly well, and
the 10 demonstration projects, it seems to me, have clearly estab-
lished that it’s been extremely productive, and the testimony indi-
cates that it will save money in the long pull. We make better
value judgments early on, and we get to know the defendants early
on.

The judge at the time of sentencing is going to have a lot more
information because we kept in touch with that individual during
the time between the arrest and the time of trial. So it seems to me
that all the way around, the system is better served.

I would just like to make one observation in return, if I may. I
have yet to meet a judge, whether he’s a Federal judge or any
other judge, who says that he does not have a problem with sen-
tencing in criminal cases, what to do with the defendants, regard-
less of whether first offender or multiple offender. And whether
you're talking about criminal sentencing or a bail decision, you're
making a judgment on human behavior, and if a person says you're
not predicting human behavior, at least you r& making a determi-
nation as to how this person will respond, given the benefit of bail
or some other form of release later on in the adjudicatory process.
Unfortunately, that judgment, if you will, is subject to all the frail-
ties of human thinking, and we don’t have an absolute predictive
device. We do the best we can. Judges do the best they can, and I
suspect that concurs with your assessment that early on, to learn
something of a given—I don’t know if we could even say “offender”
at this point, because there is the presumption of innocence of the
person charged with a crime, and to make a determination as to
what is the best way to treat them, at least at the initial phase,
and that gets back to what Mr. Hall was commenting on.

Where do you construct the balance between what is in the best
interest of the individual and that of the community? That boils
down, I think. to a subjective determination based on what facts
you can gather, what your training is, and perhaps more than one
mind bearing on that determination.

Mr. HugHEts. Well, we thank you very much, Mr. Ault. You have
been most helpful to us, and we appreciate your testimony.

That concludes the witnesses for today’s hearings, and the sub-
committee stands adjourned.

[Whereupon, at 3:40 p.m., the subcommittee was adjourned.]

EXTEND THE OPERATIONS OF THE PRETRIAL
SERVICES AGENCIES

MONDAY, APRIL 6, 1981

House or REPRESENTATIVES,
SUBCOMMITTEE ON CRIME

or THE House COMMITTEE ON THE J UDICIARY,
Brooklyn, N.Y.

The subcommittee met, pursuant to notice, at 9:10 a.m. in court-
room 3, second floor, U.S. Courthouse, 225 Cadman quza East,
Brooklyn, N.Y.; Hon. William J. Hughes (chairman) presiding.

Present: Renresentatives Hughes and Fish. .

Also present: Hayden W. Gregory, counsel, Virginia E. Sloan, as-
sistant counsel, and Deborah K. Owen, associate counsel.

Mr. Hucugs. This meeting of the Subcommittee on Crime of the
House Committee on the Judiciary will come to order. .

Today we're conducting our second hearing on the operations of
the pretrial services agencies in 10 demonstration districts in our
Federal courts. . _

Last Tuesday, we heard testimony from those with experience
with the pretrial services agencies on a national level, 1r_1c1ud1ng
the judge who chairs the Judicial Conference Committee with over-
sight responsibility for the pretrial services agencies, the national
staff of the Administrative Office of the United States Courts as
well as the head of the District of Columbia agency, and two people
who have conducted significant research and studies on the effect
of the pretrial services agencies program. .

Our witnesses today include those with experience with thp pre-
trial services agencies on the field level. We will hear testimony
from judges, magistrates, prosecutors, defense attorneys, and proba-
tion and pretrial services officers representing the eastern and
southern Districts of New York. _ ‘

Our first witnesses will be Judges Jack Weinstein, Morris
Lasker, and Thomas Platt; and gentlemen, if you will come forward
and take seats, we can begin. _ _

Welcome. First, let me just thank you for taking time from your
own busy schedules to join us today at this field hearing.

The Pretrial Services Act, as you know, became somewl_lat:, con-
troversial in the closing days of the 96th Congress, and so it is im-
portant, I think, for us to take a look at the act to see Whepher or
not it makes sense to continue with pretrial services agencies. We
appreciate your testimony.

(111)
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Judge Weinstein, we have your testimony without objection, and
it will be received in the record in full. You may proceed in any
way that you see fit. . '

I might also note that the Chair has received 2 request to cover
this hearing in whole or in part by television broadcast, radio
broadcast, still photography, or by other similar methods. In ac-
cordance with subcommittee rule 5-A, permission will be granted,
unless there is an objection. . .

Hearing no objection, such coverage will be permitted.

Judge Weinstein, we're happy to have you.

TESTIMONY OF HON. JACK B. WEINSTEIN

Judge WEINSTEIN. Congressman, it’s a great pleasure to welcome
you here to Brooklyn at these very significant and important hear-
ings. These are the fifth anniversary hearings of the establishment
of our own pretrial services agency.

I have lifted our own rules on television and cameras. In our
courthouse, we do not allow television and cameras, but in view of
the independence of the three branches, we felt that for today, the
second floor shall be considered as part of the congressional halls,
and not the Federal District Court.

Mr. Hugues. Thank you. We appreciate that courtesy.

Judge WEINSTEIN. If we can do anything to make your stay more
pleasant, or to assist you in any way with information, please do
call on us.

[The prepared statement follows:]

PREPARED STATEMENT OF Hon. JAcK B, WEINSTEIN, CHIEF JuDGE, U.S. DISTRICT
Court, EasTERN DistriCT OF NEW YORK

Ladies and gentlemen, it is a pleasure and honor to welcome you to Brooklyn, to
this courthouse and to these very significant hearings this morning. It is altogether
fitting that we meet today since this coming Thursday marks the fifth anniversary
of the establishment of our own Pretrial Services Agency. ) i

If we can do anything to make your stay more pleasant or to assist you in your
important work, please let me know. I and my staff are entirely at your disposal.
We appreciate the difficulty you face in traveling away from your homes to make
your inquiries and to try to assist us. We share the mutual task of protecting people
against crime while affording due process and constitutional protections to all per-
sons, including those accused of criminal acts. The people who will testify here
»oday are intimately concerned with the day-to-day operation of our pretrial serv-
ices. It is therefore necessary only that I open with a very short review of the histo-
ry of pretrial services in this court and with one or two of my own impressions re-
garding its function.

When Congress passed the Speedy Trial Act of 1974 it provided in Title II for the
establishment of experimental Pretrial Services Agencies in ten of the judicial dis-
tricts. 18 U.S.C. § 3152. The legislative history makes it clear that the purpose of
Title II was to strengthen the supervision over persons released before trial. 1974
U.S. Code Cong. and Admin. News 7420, Five of the Agencies were to be adminis-
tered by the Division of Probation of the Administrative Office of United States
Courts. 18 U.S.C. § 3153(a). The five others, including the agency for this court, were
to come under boards of trustees appointed by the local chief judges. The statute
provides that the members of these boards be drawn from the bench (in our case the
Honorable Thomas C. Platt, who serves as chairman), the United States Attorney,
the Chief Probation Officer, and representatives of the local bar and community or-
ganizations. 18 U.S.C. § 3153(b). .

The question of jurisdiction over the Pretrial Services Agencies is, of course, one
for Congress and involves a weighing of numerous factors. I am in no position to
address it one way or the other since I do not know how the experiment in the ten
courts has worked in detail. I do know that the program in this court works well
and the function should be continued in some form.
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At present our own Agency is staffed by eleven professionals including the Chief
of Pretrial Services, Mr. John J. Flynn, and the Supervisor, Mr. Thomas Kearney,
and five clerical personnel. During 1980 the Agency conducted 1,269 interviews of
defendants (Annual Report 1980), and each officer at present maintains a load of
over one hundred cases. The total number of interviews conducted by the Agency is
up about forty-five percent from the figure for the first twelve months of our Pre-
trial Services Agency’s existence.

The Agency’s operations follow the guidelines that are promulgated by the board
of trustees,

The guidelines, which have the force of court rules, set out generally the task of
the Agency, and in particular, deal with the important problem of interview confi-
dentiality.

In my experience as a District Judge, I have found the Pretrial Services Agency to
perform a very useful function. From the vantage point of any judicial officer, pre-
trial Services i1s primarily a source of information that is vital for the proper oper-
ation of the bail determination process. Because a full-blown probation report would
not be available prior to conviction, it is very helpful to have a voluntary program
such as this through which the court can learn significant facts about the defend-
ant. Such information makes possible the informed decisions that Congress clearly
had in mind when it passed the Bail Reform Act of 1966.

In our court the Pretrial Services Agency also assists in the supervision of persons
before trial. For example, officers seek to help defendants through employment re-
ferrals, and drug and alcohol counseling. The Pretrial Services Agency also has the
linguistic capacity to deal with various non-English speaking defendants, The pur-
pose of post-arrest supervisory programs is not to rehabilitate defendants—a goal
that would in any case be impermissible—but to make it more likely that defend-
ants will appear for trial.

My sense is that the service in this district has the confidence of the defense trial
bar, the prosecutor and the judges and magistrates. All of us, I think, believe the
Pretrial Services Agency is fair, conducts accurate investigations quickly and well,
will not break confidences and takes a realistic and hard headed view of the need to
prevent flight while reducing unnecessary incarceration prior to trial.

From my necessarily detached perspective, it is not possible to evaluate the actual
success of these supervisory programs. I, for one, am looking forward to reading
comparative studies that will definitively show the results achieved by Pretrial
Services Agencies in their attempt to secure their all-important goals.

Judge WEINSTEIN. In this district, as you know, Congressman, we
face a very serious problem because we have been short two judges
for a long time. We received emergency permission to extend
slightly the period when the speedy trial rules would operate
before dismissal.

This is particularly relevant, I think, in connection with these
hearings today, because without the help of the pretrial services
agency, which has saved us a good deal of time, and has made it
easier for us to adjust our calendars, I think our problem would be
even greater.

Although the pretrial services agency, in and of itself will not
ameliorate the great difficulties we face, it does assist us not only
in saving time and permitting us to devote our energies to litiga-
tion rather than to some pretrial hearings that otherwise would be
required, but it has served, I think, to reduce the load on the jails;
it has served, I think, to make the whole operation fairer and to
make it work raore easily.

One of the chief problems, I know, for you, is the issue of wheth-
er there shall be a pretrial services agency, or whether probation
shall control. I have no doubt that we must have this assistance, or
our metropolitan corrections center will be so overburdened that
we will be unable, really, to handle our present load.

We have got to be able, before the trial starts, right at the outset
of the case, to winnow out those defendants who can be controlled
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and kept out of a place of incarceration and be available for trial,
and those that must be incarcerated.

That's a particularly difficult problem for us, because we have so
many drug cases involving foreigners who were caught coming in
through Kennedy Airport. We have an enormous number of these
international type of complex crimes.

Sometimes, we keep people in jail unnecessarily, because we
have had a very bad experience in connection with these crimes,
drug related cases, where we've allowed people out, and then they
hadn’t shown up, either for trial or for sentencing.

I myself take no position on the question of whether it should be
pretrial services, as in independent agency, or probational. I know
my brother, Judge Platt, has fairly firm views on the matter, and
he will certainly address you on it.

From the point of view of the Chief Judge, there is an advantage
in having probation handle it, because then I deal with only one
head of department instead of two; and that simplifies my life
slightly.

But from the point of view of independence, since the problems
are different, and from the point of view of assuring the defendant
and counsel that nothing said will leak back through probation to
the court, and because of the requirements of the rules of criminal
procedure, which prevent us, as trial judges, from knowing any-
thing about a possible presentence report at the early stage, there
are obvious advantages in the separate system.

I'll be very happy to respond to any questions. My statement, I
think, covers the rest of the matter.

~Mr. Hucaes. Thank you very much. Judge, are you pressed for
Eme,?or can we hear from the other panelists before we ask ques-
ions?

Judge WEINSTEIN. My calendar will wait. Nothing starts in my
court until I arrive.

Mr. Hucgsags. Thank you very much.

Judge Platt, we're happy to have you with us this morning.

TESTIMONY OF HON. THOMAS C. PLATT

Judge Prarr. Congressman, I'm very pleased to be here. As I
think you know, I appeared at your subcommittee’s invitation last
year in Washington, and gave you my recommendations then. I've
incorporated those recommendations again into essentially the
same statement that I filed with you last Friday.

[The prepared statement follows:]

PREPARED STATEMENT OF HoN. THoMmas C. PLATT

I want to begin by thanking you for giving me this opportunity to express my
views on the value of Pretrial Services Programs. At the outset I want to emphasize
that the Pretrial Services officers in our District have done and are doing a very
commendable job. They are efficient, hard working, loyal and dedicated public serv-
ants who have performed the services requested of them with diligence, skill and
cheerfulness. I think I am safe in saying that we are all very fond of them and ap-
preciate the work they have done.

As you know, the Eastern District of New York is one of the five Pretrial Services
Agenc1e§ admmlstergd by a Board of Trustees consisting of me (I was designated by
thep Chief J udge'M1shler as the Judge in charge), the United States Attorney, the
Chief U.S. Probation Officer, the Public Defender, a private attorney and two repre-
sentatives of community organizations,
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The first recommendation that I made last year—i.e., the abolition of the present
Boards of Trustees and supervision by the Chief Judge or his designee which might
be another Judge or a Magistrate—has apparently been accepted and adopted and I
will say no more on the subject.

In order to understand my second recommendation a description of the situation
in our District is in order. Our Agency commenced operations in December of 1975
and cur Agency presently consists of a Chief, a Supervisor and nine Pretrial Serv-
ices officers who are supported by an Administrative Assistant and four secretaries.

During the calendar year 1980 our Pretrial Services officers interviewed 1,269 de-
fendants and activated some 1,197 defendants. A total of 312 of these defendants, or
26.2 percent, were detained in custody following initial arraignment. Of these 312,
101 or 32.3 percent were released from detention at a subsequent court appearance
either because they were able to make bail or the Pretrial Services officer was able
to provide sufficient information to the Court to justify release. A total of 35 or 2.9
percent failure to appear warrants were issued for defendants during 1980. There
were a total of 28 or 2.3 percent rearrested while on bail and a total of 60 or 5 per-
cent bail violations including the rearrests. The great majority of the 312 detained
defendants were and are defendants who were charged with narcotics violations,
bank robberies, and acts of violence and in many cases guns or other arms were
used and the defendants were aliens.

Of the 1,197 total, 139 defendants were placed under Pretrial Services supervision
following initial arraignment and they were required to make personal or tele-
phonic contact with their Pretrial Services officer from time to time to insure their
later presense in court.

The significant figure that I will return to later in my comments, however, is that
of the 1,197 cases handled by the Pretrial Services Agency, approximately 1,058 de-
fendants were released on personal recognizance bonds or otherwise w.chout being
subject to any Pretrial Services supervision.

According to the most recent figures, our District’s Pretrial Services Agency’s offi-
cers had the highest case load per officer among the 10 experimental districts; each
of our officers presently being responsible for 118 cases.

I give you these figures to furnish you with a basis for the next recommendation I
am going to make with respect to what to do with the Pretrial Services Agency in
each district.

Let me begin by saying that there are a number of judges in our district who have
serious doubts as to the efficacy of and need for any pretrial services in the Federal
System but I should hasten to add that I am not one of them. As I understand their
position, it is that they question whether the services are worth the cost which is
not insubstantial particularly where the Agency has separate facilities and separate
supervisory personnel. Their view is that while Pretrial Services officers may serve
a very much needed function in the New York City and State Criminal Courts,
there is not the same need in the Federal Courts and to the extent that there is any
need, it can and should be handled through other existing agencies, such as the Pro-
bation Department.

My brethren’s opposition on these grounds led me to examine and discuss this
problem with them and with my Board of Trustees in an attempt to come up with a
compromise proposal that might be acceptable to all.

In the first place, there is merit to their contention that there is not the same
need for pretrial services officers in the Federal Courts as there is in the State and
City Criminal Courts. As the figures indicate, approximately 90 percent of our de-
fendants are released on their own recognizance and really have no need for super-
vision pending the disposition of their cases. This is understandable when one exam-
ines the nature of many of our criminal cases which turn out to be of the so-called
white collar crime variety, e.g., income tax evasion, bank embezzlement, perjury,
false statements to government agencies and banks, counterfeit recordings, passing
counterfeit currency, alcohol offenses, business fraud, anti-trust violations, etc.

From our standpoint, the principal function or role of the Pretrial Services officer
is to make recommendations to the Judge or Magistrate who arraigns a defendant
with respect to whether the defendant is a good bail risk and whether the officer
feels that the defendant would be a good subject for supervision pending the disposi-
tion of his case. Secondarily, with respect to those who are placed under the supervi-
sion of a Pretrial Services officer, his role is to attempt to find them any necessary
employment, counseling, medical, legal or social services, or drug or alcoholic pro-
grams during the pretrial interval.

Given the foregoing facts, it would seem that in our District, and in the other ex-
perimental districts, we could reduce the number of pretrial services officers by at
least one half if there were a provision in the law limiting the officers concern with
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those cases in which the Government was going to request bail or the Court believed
that supervision might be indicated. In other words, in the normal income tax or
business-type crime pretrial services would not be called upon to interview the de-
fendant, attend the arraignment, open the file, communicate on occasion with the
defendant regarding appearances in Court, etc., and a great deal of time and paper
work could be elin.inated. This would resul!t in substantial savings for the programs
throughout the country, particularly if the Department of Justice pursues its cur-
rent course of turning most ba-ik robberies and many narcotics cases over to the
local authorities and concentrate on the so-called white collar criminal.

I am aware that the way Section 3154 is presently drafted each district court
might arguably make that modification for its own district but as to any such sug-
gestion I would say that it is not all that clear that a particular function of an
agency such as that prescribed in 3154(1) may be rewritten in that fashion as distin-
guished from a specification by the Courts as to which of the nine functions they
wish to be performed and secondly in any event it should not be optional but man-
datory that the great majority of cases which do not need supervision should not
incur such expense. In practical terms, in our District, for example, this would cut
the staff to one chief or supervisor and three or four officers who would be charged
with a manageable caseload.

I should add that there is some sentiment among our judges for keeping the Pre-
trial Services officers intact and using them for other court purposes. Their thesis,
as I understand it, is that the extra officers in our District, assuming my proposal
were to be adopted, could and should be used for more intensive work with the de-
fendants who are on release and work supervision, spending more time with them
and working longer on appropriate employment, counseling, medical, legal, or social
services or drug or alcoholic programs for them. I personally fail to see the need for
this. If the released but supervised defendants in our District were spread between
the reduced force of three or four officers envisaged in my proposal, his or her
actual supervision case load at any one time would be a relatively small number of
defendants and each officer should have ample time for intensive placement work.

The principal complaint against Pretrial Services Agencies in the Federal Courts
is the cost. At present in most Judges’ view the cost is too great for the return in-
volved. This program, like all Government programs which cost money, should be
cut to the bone if the Government’s anti-inflation statements are to be given any
credence. Most reputable economists agree that government spending and its
attendant increases in the money supply are the major causes of inflation.

Let me be brutally frar.k about the Program itself. In perhaps one case out of
twenty is a piece of material information furnished to a Judge in a bail hearing by a
Pretrial Services officer that would not have been furnished to him by the Govern-
ment or the defendant’s lawyer under the old system. Fifty percent of the time such
information is more favorable to the Government, the other 50 percent inures to the
benefit of the defendant. Most would agree that the officers efforts are worth the
expenditure of the time, effort and money in the one out of forty cases in which a
defendant’s prospects for release are enhanced, but not at the cost of .he present
program where so much time, effort and money is being expended on what ulti-
mately amounts to nothing but statistics.

In short, there is a need for Pretrial Services officers; it is not a critical need and
it is only in those cases where there is a genuine issue of release or no release. In
the great n.ajority of cases, ie., in the great majority of our cases, and we are not
atypical, there is no such issue and there is no need to do all the interviewing. re-
porting, verification, etc., that is being done.

My recommendation is that Pretrial Services be placed in the Probation Depart-
ment and the positions and roles of the officers be limited in the manner inat I
have indicated. This should save in excess of fifty percent of the cost presently being
incurred.

Thank you.

Judge Prart. As Judge Weinstein says, I have some very definite
ideas, perhaps because I've had some fairly close association with
the Pretrial Services Association over the last 5 years, having been
designated as the judge in charge here 5 years ago by the then
Chief Judge Mishler.

I am delighted to see in the new bill that the board of trustees
issue is no longer an issue, and that that recommendation has been
adopted, and the board is going to go by the board, so to speak,
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which is all well and good; because I don’t think that they’re neces-
sary for the effective operation of pretrial services.

As I said to the subcommittee last year, and I'll say it again, my
feeling, and the members of my board’s feeling, and indeed, I think
the general consensus is thai there is a need for the pretrial serv-
ices offices and services; but I think the way it's presently being
conducted here and elsewhere is unnecessary.

In other words, I think you only need pretrial services in the
cases where the Government comes in and asks for bail. And in the
Federal court system, unlike the State and city and county sys-
tems, that probably represents maybe 25 percent of the cases.

Stated another way, most of our cases, a great majority of our
cases are what you call nonbail cases, income tax evasion, Govern-
ment fraud, businessmen, white-collar crime, types of securities
frauds, antitrust violations, that sort of thing.

In, T would say, 75 percent of the cases, and I think statistics
bear this out, the Government comes in and says, no bail, personal
recognizance bond, no need for supervision, no nothing.

And yet, all of those cases are being processed, interviews are
being conducted, records are being made, statistics are being filed,
and so forth and so on; and all that expense is being incurred.

I think, and I think I speak for a unanimous board, we all feel
that this is unnecessary; and if Congress is serious about saving
money, as they're reported to be in the press, this is one place
where a substantial saving can be made with respect to one agency.

You could, I think without any difficulty at all, cut by requiring
in the law that only those cases where the Government is going to
ask for bail be subject to the pretrial services agency. You could
cut the personnel involved in this and all other districts by at least
a half, if not by three-quarters.

I think, under those circumstances, certainly in this district and
I think in all districts, if you have a staff of only three or four pre-
trial services officers and one supervisor, we'll say, I don’t think
there’s a need for an independent agency.

I don't see why, under those circumstances, the right move
wouldn’t be to put them into the probation department and per-
haps create a separate division; at least, so that we don’t have this
leak problem that everybody seems to be worried about, which I
don’t really think presents any great concern. If you have a good
responsible head of the probation department, he can keep the in-
formation from being disseminated around the two separate divi-
sions.

So, that was the substance of my remarks last year, and I give
them to you again in the hope that maybe after one or two repeti-
tions, they might take hold.

Mr. Hugngs. Thank you, Judge Platt; and your statement will be
received in the record in full, without objection.

Judge Lasker, it’s good to have you before us this morning.
Again, your statement will be received for the record in full, and
you may proceed in any way that you see fit.
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TESTIMONY OF HON. MORRIS E. LASKER

Judge Lasker. Thank you, Mr. Chairman. I regret that I wasn't
able to deliver my statement until this morning; and that’s because
I was the emergency judge in our court for the last 2 weeks, and it
was a fairly busy time.

[The prepared statement follows:]

PREPARED STATEMENT OF HoN. MoRRIS E. LASKER

Mr. Chairman, members of the committee, I am pleased to appear before you this
morning with regard to HR 2841, the proposed Pretrial Services Act of 1981.

I am present as a proxy for Chief Judge Lloyd MacMahon of the United States
District Court for the Southern District of New York, whom you had invited but
who is unable to attend. He concluded that because I am Chairman of ,he Probation
Committee of our court, in which pretrial services have existed for five years, it was
appropriate for me to comment.

The pretrial services project within our court has at all times been subject to the
direction of the Chief Probation Officer. We have been very satisfied with this ar-
rangement and with its results. It is difficult for me to compare the advantages of a
pretrial service operation which is subject to the direction of the Chief of Probation
with pretrial services which are directed by a Board of Directors because my experi-
ence has been only with the former. However, I am in a position to attest to the
advantages of a pretrial services arrangement directed by the Chief of Probation.

Last year Chief Judge MacMahon wrote to Senator Biden on this subject in con-
nection with the then pending S 2705. He said then and I believe his words are
equally apt now:

“[The Pretrial Services Agency] is now a part of our Probation Department and is
working very effectively with the court at the pretrail stage of criminal cases.

We strongly feel that there should be no change in the present jurisdictional
structure and that that agency should remain part of the Probation Department.
The last thing this busy court needs toward the efficient administration of justice is
yet another bureaucracy.”

As Chairman of the Probation Committee of the United States District Court for
the Southern District of New York, I share Judge MacMahon's views. I have ob-
served the operation of the pretrial services agency in our court with great interest
and am personally persuaded that it is making useful contributions to the bail deci-
sions made by the judges of ths court, to the clients or defendants whom it super-
vises and, in general, to the interest of justice. I stress that my views are personal
because it has not been possible since receiving your invitation to conduct a survey
of the views of the twenty-six judges of my court.

I am aware that some thinkers on the subject believe that a pretrial services
agency should not be directed by a probation officer because, so the argument goes,
probation officers have historically dealt with convicted persons whereas pretrial
services agency, as the name indicates, deals with persons who have not been con-
victed. I believe such an analysis to be superficial. The essential task of a probation
officer is to deal with people in trouble, to assemble the facts relating to that person
and to recommend to the judicial officer as objectively as possible, a disposition of
the case which will be in the interest of justice. The person who performs pretrial
services performs very much the same kind of task. Nor do I see any inherent diffi-
culty for one person in dealing with both convicted and nonconvicted defendants.
Judges are constantly called upon to do so and find no difficulty in recognizing the
distinction between the status of the unconvicted and the convicted.

Fortunately, in our court, the largest trial court in the country, the staff is suffi-
ciently numerous that we are able to assign certain persons solely to the task of
pretrial services: that is pretrial services officers deal only with persons whose cases
have not yet been tried. However, it does not seem to me that if any of our proba-
tion officers were called upon to deal both with convicted and nonconvicted defend-
ants, he or she would be unable to make just recommendations in both types of
cases.

My enthusiastic support of the structure which presently exists in our court, does
not mean that I am criticizing the concept of a pretrial services operation subject to
a Board of Directors. As I said earlier, I cannot do so because I have no personal
experience of such an operation.

I do, however, agree with Judge MacMahon's view that the last thing that a busy
court needs toward the efficient administration of justice to deal with “yet another
bureaucracy,” and I think that this is a point in favor of the operation of a pretrial
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services agency as part of the Probation Department. In the last analysis, however,
the determination whether the pretrial services agency should be an adjunct of the
Probation Department or subject to an outside Board of Directors should be left for
decision by the particular court in question to make.

* * * * * * *

I have been sitting as a Judge for nearly thirteen years. Before the creation of the
Pretrial Services Agency the information as to the background of a defendant avail-
able to the judge or magistrate in reaching a bail decision at arraignment was often
limited. The services performed by pretrial officers goes far toward remedying this
deficiency by assembling background information for the use of the judicial officer
at arraignment.

As a result of the availability of such information to the judicial officer and his or
her knowledge that pretrial services can and will supervise a defendant where ap-
propriate previous to the time of trial, the judicial officer feels much easier about
releasing a defendant on bail, and experience has shown that the risks of nonap-
pearance are minimal under such circumstances. The result is, as it should be, that
persons who might otherwise be detained pending trial need not be and are not de-
tained, thereby enabling the defendant to continue to support and live with his
family, and, a not inconsequential by-product, saving the taxpayer the considerable
sums which it costs to house a detainee.

There may be still another contribution made by pretrial services officers, the
value of which is difficult to measure but is certainly real: that is, the contact be-
tween pretrial service officers and defendants whose cases they handle. In many
cases even if a person has committed an offense for which he may thereafter be con-
victed, his future conduct can be influenced for the better so that the lapse in ques-
tion may not be repeated. The hope of such influence is certainly increased by objec-
tive, fair minded, yet interested treatment on the part of a pretrial services officer. I
am myself aware of a number of cases in which such contacts by the pretrial service
officers and the defendant seem to me to have had a tangible beneficial influence on
the defendant. I don’t want to overstate the matter because I, of course, have not
been in a position to conduct follow up examinations on all the cases that have
come before me. But my experience had led me to believe that such contacts can be
very useful indeed.

I hope these observations are helpful to you in the work of your committee and
will be glad to answer any questions.

Judge LAskEr. I am not quite as intimately involved in the pro-
ceedings of pretrial services as Judge Platt, who has a direct
responsibility in his court, or Judge Weinstein, who is the Chief
Judge of his court; but I am here today as proxy for Chief Judge
MacMahon, whom you had invited but is unable to attend.

He concluded that because I am chairman of the probation com-
mittee of our court, in which pretrial services have existed for 5
years, it was appropriate for me to comment.

I suppose that my message could be boiled down today to the
proposition that, after 5 years of experience in the southern district
of New York, of which I am a judge—it’s the largest trial court in
the country—that we are quite satisfied with the system that does
operate there.

Our system is one which does operate under the auspices of the
probation department, the chief of probation, direction of proba-
tion; and frankly, we believe that no problem has been created by
the fact that the chief of probation heads the pretrial services
agency as well as, of course, heading the probation department.

As I see it, the function of a pretrial services officer has many
characteristics in common with those of a probation officer. He
searches out facts, he makes recommendations as to the disposition
of behavioral problems, and he acts as objectively as he can.
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These are the same talents that seem to me that are called for
by a probation officer, and persons who have had the kinds of
training that a probation officer has can uniquely fill the position
of a pretrial services officer.

Of course, 1 agree with Judge Platt that arrangements have to be
made to see to it that confidential material is preserved in accord-
ance with the statutes, and I believe in the validity of those confi-
dential assurances.

I am not in a position to comment on the virtues or not of a
board-directed agency, because we simply have not operated under
a board. But we are, and I want you to understand that we are,
satisfied with the arrangements that exist at the present time.

I should say also that, although figures are very difficult to ana-
lyze, such ﬁgureg that do exist, I believe, establish that the pretrial
services agency in our court has—its work has resulted in the fact
that less people have been detained in pretrial detention than were
gfefj:ealtned previous to the time when pretrial services went into

ct.

Now, I say that figures are difficult to analyze because there are
80 many variables in a proposition of that kind, that one can’t be
sure Whetl_ler it's the mix of offenses, whether it’s the fact of the
Speedy Trial Act which means, at least in our district, that there
have actually been less indictments filed in the last several years
than there were before.

But in any event, it is consistent with the conclusion that the
pretrial services agency has helped us keep people out of jail. And
to the extent that it does help keep people out of jail, it not only
seems to me to be in the interest of justice, but it’s socially and eco-
nomically constructive that people should be able to stay with their
families until their cases are determined.

_ It also saves a good deal of money, because you know how much
1t costs to house a person in any kind of detention these days.

Finally, as I pointed out in my comments here, I believe that the
pretrial services officer can make a significant contribution now
and then, although it's very difficult to measure the value of that
contribution, by the kind of contact that he has with a pretrial de-
fendenf.:, In supervision as distinct from surveillance, so to speak.

I believe that there are at least occasionally, and perhaps more
than occasionally, contacts between pretrial services officers who
are well-trained and defendants, which can make a difference in
g;e_:l%lfe of the defendant, even if the defendant is thereafter proven

ilty.

‘We have a lot of first offenders, and people in a position of this
kind seem to be able to make a significant impact on at least a cer-
tain number of defendants.

I think there is virtue in the suggestion that Judge Platt made
that we might, if economizing is necessary, review the extent to
which we could call for less reports by the pretrial services officer,
and it may be that in obvious nonbail cases, at least some of those
report’s may be unnecessary.

You'll be hearing from probation chiefs and probation officers
here today, and my impression would be that they believe that
there may be some role for pretrial services even in nonbail cases.

Like the other judges, Ill be glad to answer any questions.
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Mr. Hugaes. Thank you very much, Judge.

I'm going to ask a series of questions, and I'll try to direct them
to one of the specific panelists, and if the other judges have some-
thing that they want to add to it, please feel free to do so; or if
there is disagreement, please volunteer that.

First, Judge Weinstein, do you feel that the Bail Reform Act
should be amended to permit the courts to consider dangerousness
to the community?

Judge WEINSTEIN. Well, it’s hard to know what you mean by con-
sider dangerousness. If you mean, should we incarcerate people
who have not been proven guilty, because of allegations that they
are dangerous, when there’s no danger that they will not appear
for trial, my answer would be, “No,” that this would be a serious
derogation of basic constitutional concepts and rights.

If you mean that dangerousness is a factor in determining the
reliability of the defendant, and therefore the probability that he
will appear when required; or in determining whether he may be
himself endangered because he may be involved in various activi-
ties of a violent kind, then the answer is, “Yes,” we do consider the
character of the defendant in trying to predict how he will react
prior to trial.

My own view is that, in the case of such a person, he should be
tried very quickly. And if he will appear, and there’s no question
about that, he should not be incarcerated.

One of the reascns we cannot try such cases as quickly as I
would like to try them is that, under the Speedy Trial Act, we
cannot set a case down in less than 30 days.

Prior to the Speedy Trial Act, and this is somewhat paradoxical,
in a case such as the one you hypothesize, I would set it down
sometime a week after arraignment, or 10 days after arraignment,
and avoid a great many of these problems. _

Under the present practice, as mandated by the second circuit in
its interpretation of the Speedy Trial Act, I cannot set down a case
before 30 days after arraignment; and the result has been that I
have been delayed in trying dangerous criminals, sometimes for a
long period of time, because of this very Speedy Trial Act.

Mr. Hucrags. Well, of course, the defendant can waive; but he
has to waive that 30-day requirement.

Judge WEINSTEIN. The defendant, as you know, being yourself a
(\iefy experienced prosecutor, does not ordinarily waive. They want

elay.

Mr. HugHEgs. That'’s quite true. The difficulty that we've experi-
enced, it's been suggested by many judicial officers, is that, even