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EXTEND THE OPERATIONS OF THE PRETRIAL 
SERVICES AGENCIES 

TUESDAY, MARCH 31, 1981 

HOUSE OF REPRESENTAT:iVES, 
SUBCOMMITTEE ON CRIME 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met at 10:25 a.m., in room 2287 of the Ray
burn, House Office Building, Hon. William J. Hughes (chairman of 
the subcommittee) presiding. 

Present: Representatives Hughes, Hall, and Sawyer. 
Staff present: Hayden Gregory, counsel, Virginia E. Sloan, assist

ant counsel, and Deborah Owen, associate counsel. 
Mr. HUGHES. The Subcommittee on Crime of the House Judiciary 

Committee will come to order. 
Today the Subcommittee on Crime is holding the first of two 

hearings to review the record of the pretrial services agencies 
[PSA'sJ. Title II of the Speedy Trial Act of 1974 established a dem
onstration program that has been operating in 10 U.S. judicial dis
tricts for about 6 years. The program was established to assist judi
cial officers in making the most appropriate decisions concerning 
the conditions of pretrial release, to assist the courts in supervising 
and providing necessary services to persons released pending trial 
and, as a natural byproduct of better release decisions, to reduce 
rates of failures to appear and pretrial rearrests. 

It was the passage of the Bail Reform Act of 1966 that made the 
PSA program so important. That act, in the words of the House 
Committee on the Judiciary in reporting the bill, had as its goal 
"eliminating the evils which are inherent in a system predicated 
solely on monetary bail." 

The Bail Reform Act creates a presumption in favor of release on 
personal recognizance or an unsecured appearance bond. It pro
vides that when a judicial officer determines that such a release 
will not insure the appearance of the accused, the judicial officer 
shall consider, in order of increasing limitation on the defendant's 
freedom, a number of releas~ conditions set forth in the statute, 
and shall impose the first condition or conditions that will reason
ably assure the appearance of the accused. Th~se conditions in
clude third-party supervision, travel restrictions, secured and unse
cured bonds, and part-time custody. 

It soon became apparent that, in order to intelligently and effec
tively carry out the Bail Reform Act, judicial officers needed assist
ance. They needed information upon which to base a decision on 

(1) 
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release conditions, and assistance in monitoring and supervising 
any nonmonetary release conditions imposed. 

The pretrial services agencies were created to perform this func
tion. Reduction of unnecessary and costly pretrial detention is one 
of the statutory objectives of the PSA's. However, advocacy of liber
alized pretrial release practices is not the sole or even the primary 
function of the PSA's. Their primary function is to assist judicial 
officers, usually magistrates, in improving the quality of their pre
trial release decisions. This of course includes assistance in carry
ing out the policy of the Bail Reform Act to reduce reliance on 
monetary bail and to assist in supervision of released persons. 
However, it also includes providing information and advice which 
might lead judicial officers to set more demanding conditions of re
lease, if the information gathered by a PSA shows that such condi
tions are necessary to assure the defendant's appearance for trial. 

The subcommittee first considered legislation to establish this 
program in 1974. At that time it had before it a Senate passed bill 
which would have established the program as it now exists, with 
one major difference. This is that the Senate bill called for all 10 
PSA's to be administered by a board of trustees outside the admin
istrative hierarchy of the U.S. courts. At that time, the Judicial 
Conference took the position that pretrial services agencies were 
not needed, since probation officers already in place could perform 
any duties required to carry out the Bail Reform Act. This subcom
mittee developed, and Congress adopted, a compromise approach 
under which five PSA's would be operated by boards of trustees 
and five by the probation division. This has given us the opportuni
ty to test and compare the two modalities and, if it is determined 
that PSA's should continue beyond the demonstration period, to 
select the better modality or combination of features of the two. 

The subcommittee has followed with interest the progress of the 
program over the years. In August 1977, the subcommittee request
ed a Government Accounting OffIce study of the PSA's. That study, 
released in October 1978, expressed support for the continuation of 
the programs, and made a number of useful recommen.dations, 
which we will be considering today and in our subsequent hearing. 

In 1978, the subcommittee held an oversight hearing on the 
PSA's. As a result of those hearings, it recommended to the full Ju
diciary Committee an additional authorization for appropriations 
necessary to complete the demonstration phase of the program. 

Title II of the Speedy Trial Act called for a final report on the 
demonstration PSA's to be submitted to the Congress not later 
than July 1, 1979, with any recommendations for the future role of 
the program. This report recommended that statutory authority be 
created for the expansion of the program to other district courts 
when the need for such services was shown. 

Hearings were held in Ma.rch 1980 and a bill was reported out of 
the House Judiciary Committee. The Senate passed a similar bill to 
expand the PSA's. Unfortunately, the legislation died on the House 
floor in the crush of postelection business last year. 

T.he Judicial Conference, after a thorough review of the PSA ex
pe:rI~nce, now advocates making PSA's indepencent agencies 
WIthIn the U.S. courts, and expanding them to all judicial districts. 
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I have, along with Judiciary Committee Chairman Peter Rodino 
and my colleague from California, Don Edwards, introduced H.R. 
2841, which would expand the PSA program into all Federal judi
cial districts. 

We are here today, therefore, to once again examine the record 
of the PSA program, to consider the recommendation of the Judi
cial Conference for its expansion, and to take testimony on H.R. 
2841. Our witnesses should be well qualified to address these 
points, since they include the judge who chairs the probation com
mittee that oversees the PSA's for the Judicial Conference, repre
sentatives from the probation and pretrial divisions of the U.S. 
Courts' Administrative Office, and several people familiar with the 
operation of pretrial release programs on both the national and 
local levels. In addition, we will hear from a representative of the 
Federal Probation Officers' Association, which has a strong interest 
in any legislation regarding PSA's. 

Mr. HUGHES. I would like at this time to welcome to the subcom
mittee Judge Gerald B. Tjoflat. Judge Tjoflat was appointed judge 
for the U.S. Fifth Circuit on November 21, 1975, and entered on 
duty December 12, 1975. Prior to this appointment to the appellate 
bench, Judge Tjoflat served as U.S. district judge for the middle 
district of Florida and as a judge of the circuit court for the judicial 
circuit of Florida. He was appointed Chairman of the Judicial Con
ference Cummittee on the Administration of the Probation System 
in 1978 and to the Advisory Corrections Council in 1976. 

Judge Tjoflat is a member of the American Bar Association, the 
Florida Bar, the Jacksonville Bar Association, the American Law 
Institute, and the American Judicature Society. He was awarded 
an honorary degree of doctor of civil laws by Jacksonville Universi
ty in 1978. 

Judge, it is certainly an honor to have you with us today, and on 
behalf of the Subcommittee on Crime, I extend you a warm wel
come. 

It's good to see you. We had an excellent conference in Williams
burg several weeks ago, and we're interested in hearing from you 
and other witnesses today on this most important subject of pre
trial services. 

Without objection, your statement will be incorporated in the 
record in toto, and you may proceed any was you see fit. 

[Complete statement follows:] 

.... . "1 
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PREPARED STATEMENT OF HON, GERALD B, TJOFLAT, FIFTH CIRCUIT COURT OF Ap
PEALS, CHAIRMAN, JUDICIAL CONFERENCE COMMITTEE ON THE ADMINISTRATION OF 

THE PROBATION SYSTEM 

Mr. Chairman, Committee Members, I am Gera1d B. Tjoflat and I 

have been a United States Circuit Judge for the Fifth Circuit since 

December, 1975. served as a United States District Judge for the 

Middle District of Florida from October, 1970 until my appoin'bnent to 

the appellate bench. From June, 1968 until October, 1970, I was a judge 

of the Circuit Court, Fourth Judicial Circuit of Florida. Since January 

of 1977 I have been a member of the Advisory Corrections Council, authorized 

by 18 U.S.C. §5002. 

Since January of 1973 I have been a member of the Committee on the 

Administration of the Probation System of the Judicial Conference. I was 

appointed chairman of that Committee in May of 1978. The Probation Comnit

tee was established as a standing committee of the Conference in 1963. It 

has oversight responsibility for the organization and work of the Federal 

Probation System and for the formulation and conduct of sentencing insti

tutes for judges and others as authorized by 28 U.S.C. §334. 

As Chairman of the Probation Committee of the JUdicir' Conference of 

the United States, I appeared before this Committee last year (February 13, 

1980) to discuss the pretrial serVices agencies created by Title II of the 

Speedy Trial Act of 1974. At the conclusion of that discussion I recommended 

the continuation and expansion of pretrial services. Shortly after those 

hearings (March, 1980) the Judicial Conference of the United States approved 

the following resolution: 

"The Committee on the Administration of the Probation 
System of the Judicial Conference of the United States has 
revi ewed the report of the Director of the Admi ni stra ttve 
Office of the United States Courts on the experiment with 

--~--~---
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Pretrial Services Agencies created by Title II of the 
Speedy Trial Act of 1974. 

That report states that judges and magistrates in 
the demonstration districts have expressed substantial 
satisfaction with and strong support for the continuation 
of services rendered by those agencies. These views appear 
to be,grounded in the utility of information provided by 
pretrlal service officers to the junicial officers respon
sible for setting bail. JUdicial officers in the 10 demon
stration districts stated that they were able to make better 
~nform~ d~cisions,as a re~ult of the regular, prompt, and 
lmpartlal lnformatl0n provlded by the agencies. This is 
consistent with the findings of the 1978 Comptroller 
General's Report to the Congress regarding the Federal 
bail process, in which the General Accounting Office cited 
the need for better defendant related information and sup
ported the continuation and expansion of this particular 
Pretrial Services Agency function. 

Th~ Con~erence,places great reliance on the opinions 
o~ the J~diclal 9fflcers. !he,Conference also places signi
flcance ln the Dlrector's flndlngs that the operations of 
the Federal agencies compared favorably with state programs 
and that they have provided additional services to the courts 
Wlli.ch have improved the administration of criminal justice." 

The Conference therefore recommends the continued 
funding and expansion of the Pretrial Services operation. 

Subsequently (April 17, 1980), H.R. 7084, the "Pretrial Services 

Act of 1980", was introduced. Unfortunately, the legislation was lIot 

enacted by the 96th CLngress. 

The Federal pretrial services agencies were created as part of an 

experiment to test the theory that judictal officers could make better 

bail decisions if they received the assistance of trained personnel who 

could provide the court with adequate defendant-related information and 

professional supervision of released defendants. Based upon the findings 

of the Report of the Director of the Administrative Office, and significant 

recommendations of the judicial officers who have been associated wtth the 
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agencies, the Committee on the Administration of the Probation System 

and the Judicial Conference of the United States are satisfied that the 

pretrial services agencies have contributed substantially to the improve

ment of Federal pretrial release and, therefore, to the administration 

of criminal justice. 

At its March 1981 meeting the Judicial Conference, on the recommenda

tion of my Committee, reaffirmed the earlier resolution calling for the 

continuation and expansion of pretrial services on a national basis. As 

Chairman of the Probation Committee, and as a representative of the Judi

cial Conference of the United States, I am here today to support the need 

for a legislative proposal that would achieve that goal and provide 

flexibil ity in administra tive structure at the district COUl"t level. 

By way of historical development, the Conference at the March 1975 

session instructed the Probation Committee to exercise oversight responsi

bility for the implementation of Title II of the Speedy Trial Act of 1974. 

That Title provided that the Director of the Administrative Office establish, 

on a demonstration basis, pretrial services agencies in 10 judicial dis

tricts -- five to be administered by the Division of Probation and five to 

be administered by Boards of Trustees appointed by the chief judge of each 

of the five districts. 

The five districts designated by the Chief Justice. ;n consultation 

with the Attorney General. to be administered by the Division of Probation 

were the Central Distt'ict of California, the Northern District of Georgia, 

the Northern District of Illinois, the Southern District of New York, and 

the Northern District of Texas. The five pretrial services agencies to be 

o 
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administered by Boards of Trustees were the District of Maryland, the 

Eastern District of Nichigan, the Western District of Missouri, the 

Eastern District of New York, and the Eastern District of Pennsylvania. 

These agencies were estab1i5hed to maintain effective supervision 

and control over, and Pl"ovide supportive services to, defendants released 

pending trial. Their primary functions are: 

(1) to collect, verify, and l"eport promptly to the judicial officE!r 

information pertaining to the pretrial release of persons 

charged with an offense and recommend appropriate release 
conditions; 

(2) to review and modify the reports and recommendations; 

(3) to supervise and provide supportive services to persons 

released to their custody; and 

(4) to inform the court of violations of conditions of re)ease. 

Title II required that the Director of the Administrative Office 

make a comprehensive report to the Congress on or before July 1, 1979, 

regarding the administration and operation of the pretrial services agencies. 

At its March 1979 meeting, the Conference, on recommendation of the Proba

tion Committee, authorized the Committee to (1) exercise continued over

sight of the completion of the Director's report, (2) approve the final 

recommendations to be included in the report, and (3) authorize on behalf 

of the Conference the release of the Director's report to the Congress. 

As you are aware, Title II of the Speedy Trial Act of 1974 was enacted 

to repair a deficiency in the operation elf the Federal bail process that 
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was placing judicial officers in the position of guessing at appropriate 

bail conditions for criminal defendants. This problem was delineated in 

the Senate Report on the Speedy Trial Act as follows: 

Defendants in the Federal system are released prior 
to trial pursuant to the Bail Reform Act of 1966. Although 
there are no statistics on the operation of the Bail Reform 
Act outside the District of Columbia, it is common knowledge 
that many Federal judges are reluctant to release defendants 
pursuant to the act and all too often when they do, defen
dants either commit subsequent crimes or become fugitives. 
This situation exists because district court5 do not have 
personnel to conduct interviews of arrested defendants so 
that judges can make informed decisions as to whether to 
release defendants. Furthermore, outside the District of 
Columbia, there is no agency charged with supervising bail 
conditions for defendants released prior to trial. Therefore, 
even if a defendant is released on his own recognizance prior 
to trial on a condition set by the judge, for 2xample, that 
the defendant refrain from associating with certain persons 
or that he not use narcotic drugs, there is no agency charged 
with assuring compliance with the judge's order. 

Judges without sufficient information on a defendant's 
eligibility for pretrial release either detain the defendant 
unti1 trial or guess at the defendant's likelihood to remain 
in the jurisdiction. When the court takes the former course, 
it, in effect, ignores both Federal law and constitutional 
requirements that a defendant be released prior to trial. 
Furthermore, pretrial detention is an enormous fiscal burden 
upon the judicial system. It costs approximately $7 to $10 
a day for the Government to detain a defendant. If a defen
dant is detained for six months prior to trial, which is not 
unusual in the Federal system, the total cost to the Govern
ment is between $1,250 and $1,800 for just one defendant. 

If the court takes the latter course and guesses at 
the defendant's likelihood of flight, it risks releasing 
a defendant who will flee the jurisdiction. (See Senate 
Report No. 93-1021, 93rd Cong., 2nd Sess., at 1.) 

The daily cost of detention per defendant referred to above now 

exceeds $22 in the ten pretrial services agency districts. 

o 
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ThE:: House Committee on the Judiciary, reporting on the Speedy Trial 

Act, stated that the above problems could best be resolved by enacting 

"provisions that guarantee a more careful selection of pretrial release 

options by the courts and closer supervision of releasees by trained 

per sonne 1. II' (See House Report No. 93-1508, 93rd Cong., 2nd Sess., at 27.) 

The statements quoted above evidence Congress' recognition that the 

Bail Reform Act had directed judges and magistrates to make informed 

decisions regarding the pretrial release of criminal defendants without 

providing the resources for them to carry out that mandate. 

Recognition of the problems resulting from the lack of resources 

for the administration of the bail process has not been confined to the 

Congress. The National District Attorneys' Association, the American 

Correctional Association, the National Association of Counties, and the 

National Advisory Commission on Criminal Justice Standards and Goals have 

all recommended that mechanisms for providing pretrial services be estab

lished in all jurisdict;ryns. 

Standard 10-5.3 of the American Bar Association Standards Relating 

to the Administration of Criminal Justice states that " ... Every juris

diction should provide a pretrial services agency or similar facility to 

monitor and assist defendants released prior to trial." The standard fur

ther provides, that those agencies should perform certain functions whtch 

are substantially the same as those currently being carried out by the 

Federal pretrial services agencies. 

The commentary to that standard gives the following reasons for 

creation of such agencies: 
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No matter how detailed and imaginative the conditions 
of release imposed pursuant to standard 1-5.2 may be, they 
are likely to be ineffective if the resources to enforce 
them are not provided. Unfortunately, however, many juris
dictions provide no meaningful supervision for defendants 
who are conditionally released prior to trial. It is 
hardly surprising that, without such supervision, the 
conditions are openly flouted and are ineffective in 
preventing eit.her flight or recidivism. When these 
jurisdictions then suffer from a high rate of crime by 
defendants on pretrial release, political pressure builds 
for use of monetary conditions as a sub rosa preventive 
detention device or for denial of release altogether. In 
fact, however, pretrial detention is the most costly, least 
efficient means of dealing with the pretrial crime problem. 
If a small percentage of the funds necessary to operate 
jails in a constitutionally permissible fashion were 
instead allocated for adequate supervision of conditionally 
re 1 eased defendants, there is evel'y reason to bel i eve that 
the pretrial crime and abscondence rates could be reduced 
to acceptable levels. 

This standard is based on the hypothesis that it is 
unconsci onabl e to resOl't to a more costly, 1 ess equitable 
system of pretrial incarceration without first exhausting 
the possibilities of adequate supervision for defendants 
on conditional release. Conversely, it is equally indefen
sible for a jurisdiction to release larg~ numbers of criminal 
defendants pending trial without also taking reasonable steps 
to protect the community from released defendants who may 
pose a danger. The standard therefore requires the estab
lishment in every jurisdiction of a pretrial services agency 
or similar facility with overall responsibility for providing 
supervision for released defendants. 

Further support for the proposition that pretrial services agencie~ 

can improve the bail process is found in the 1978 General Accounting 

Office Report on the Federal bail system, which concludes: 

Judicial officers do not have the necessary informa
tion and guidance to evaluate the significance of each 
of the factors listed in the Bail Reform Act as they 
relate to the danger of nonappearance posed by the defen
dant. Until a way of providing complete and reliable 
information on defendants is available in all districts, 
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the soundness of bail d~cisions will suffer. Also, until 
guidance and information on the results of bail decisions 
is available to judicial officers to assist them in evalu
ating the various factors in the act, some defendants will 
be detained unnecessarily while others who should be detained 
will be released. 

The General Accounting Office Report goes on to say that "because 

pretrial services agencies are now providing this information, we support 

the continuation and expansion to other districts of this particular 

pretrial services agency function." 

Mr. Chairman, this concludes my remarks. I appreciate your courtesy 

and I shall be pleased to answer any questions you may have. 
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TESTIMONY OF HON. GERALD B. TJOFLAT, JUDGE, FIFTH U.S. 
CIRCUIT COURT OF APPEALS OF JACKSONVILLE, FLA., ACCOM· 
PANIED BY WILLIAM A. COHAN, JR., CHIEF, PROBATION DIVI· 
SION, GUY WILLETTS, CHIEF, PRETRIAL SERVICES BRANCH, 
GLENN VAUGHAN, PRETRIAL SERVICES SPECIALIST, AND 
DANIEL RYAN, PRETRIAL SERVICES SPECIALIST, ADMINISTRA· 
TIVE OFFICE OF THE U.S. COURTS 

Judge TJOFLAT. Thank you very much, Mr. Chairman, for a very 
warm welcome. With me at the witness table are William Cohan, 
Chief of the Division of the Probation Service of the Administrative 
Office of the U.S. Courts; Guy Willetts, Chief of the Pretrial Servo 
ices Branch of the Probation Division; Glenn Vaughan and Dan 
Ryan, who are assistants to Mr. Willetts. Mr. Will~tts is going to 
testify with visual aids when I conclude my remarks. 

Mr. HUGHES. Glad to have your colleagues with us this morning. 
Judge TJOFLAT. Thank you. I will add some comments to the 

statement that has already been incorporated into the record. 
I did appear last February before this committee to discuss pre

trial services and the continuation thereof, and then, as you have 
recited for the record, in the following month; March 1980, the Ju
dicial Conference recommended the continued funding and expan
sion of the pretrial services operations throughout the system. The 
Conference also this March, in light of the fact that the legislation 
was not passed, as you have detailed, in the last session of the Con
gress, continued to endorse its prior position, and in effect, readopt
ed the March 1980 resolution. 

Let me sum up the position of the judiciary by saying this: we 
think the administration of justice is far better served when a mag
istrate or judge, setting conditions of bail under the Bail Reform 
Act of 1966, has sufficient accurate and objective information re
garding the defendant, his background, the offense, and all other 
evidence that relates to the question of whether he will appear for 
trial. The system is far better served when the judge can make an 
informed decision and pretrial services has made a major step in 
that direction. 

The system is better served and the judge's decision regarding 
bail can be far more effectively enforced when the defendant await
ing trial is capable of being supervised by a professional officer. 
Not only does the appearance of justice benefit from this supervi
sion, but judges are far more able to identify those individuals who 
ought to be released, thus reducing unnecessary detention and 
trimming the cost that attends that. Thus, the judge can identify 
those offenders awaiting trial who ought to have more onerous con
ditio~~ placed on their bail release and ought to have heavier su
perVISIOn. 

So the bottom line when that is done, is that taxpayer is saved, 
the system is saved, and we think that in gross numbers, crime on 
the street committed while defendants are awaiting trial should be 
reduced and also defendants failures to appear in court. 

And it is for these reasons that the Judicial Conference, as well 
as GAO in its report to the Congress in 1978, as you have indicated, 
recommended that this pretrial services function be performed in 
the Federal system. 

Q 
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If you have any questions, I'd be happy to answer them or wait 
until Mr. Willetts has made his remarks. However you want to 
handle it. 

Mr. HUGHES. Are you under any time constraints, Judge? 
Judge TJOFLAT. No. 
Mr. HUGHES. I thought then that perhaps what we would do is 

move on and hear from Mr. Willetts and perhaps some of the other 
m~mbers might arrive, and we can then question both you and Mr. 
WIlletts, and whoever else is going to be testifying for the panel. 

Judge T.JOFLAT. As long as I'm out of here by 1 o'clock. 
Mr. HUGHES: We ~ll have to be out of here by 1 o'clock, but if 

you have no ImmedIate problems, why don't we just take your 
direct testimony and that of Mr. Willetts. We're happy to have you 
aboard today as a witness representing the Office of the U.S. 
qourts. You are po stranger, as you have testified before this par
tIcular subcommIttee and I trust, others on many occasions. 

Mr. Willetts became Chief of the Pretrial Services Branch in 
1975 and prior to that served as a regional probation administra
tor. 

M;r. Willetts, i~ is.a pleasure to see rou again and to receive your 
testImony. As I mdIcated to Judge TJoflat, your statement will be 
received. withou~ o~jection, althouph there's nobody here to object, 
so we WIll take It In toto, and we 11 ask that question when we do 
have so~ebody here to make sure we're entirely legal in receiving 
your testImony. 

You may proceed as you see fit. 
. Mr. WILLETTS. Thank you, Congressman Hughes. I would like to 
mtroduce Mr. Vaughan and Mr. Ryan, that Judge Tjoflat made ref
ere~'lCe to. ¥r. Vaughan. is an attorney. "[:Ie comes from Federal pro
batIOn out In Kansas CIty, Mo., and he s been with the adminstra
tive office about 6 y~ars now. He's been working with me about 4 
years. ;t\'1r. Vaughan IS over here to my left, and he assisted me in 
~atherIng data and preparing the presentation that we will make 
m a few moments. 

Mr. Ryan. is from Connecticut. He ran a local pretrial services 
agency. He IS also an attorney. He came to pretrial services in the 
F~de~al system to begin the pretrial services agency in the eastern 
dIstrIct of New York and has been with us in the administrative 
office since 1978, I think around late fall. 

I will submit my prepared statement for the record and offer 
some comments, basically from it. 

We have been operational now 58 months. We have interviewed 
approximatly 42,000 Federal offenders. Out of that number we 
have captured extensive data on over 37,000 Federal offenders 
which gives us a substantial data base for preparing the statisticai 
report that was provided by the Director in June 1979 with recom
~enda~ions, an? it gives us further information to provide addi
tIonal InformatIOn that has become available to us over the last 2 
years since that report. 

In looking at the data, I want to explain to you that we elected 
to use a time series evaluation design in the early stages of the de
velopment of the program, since the Congress requested that we 
eval!late. the p.r?gram based on. its ability to reduce unnecessary de
tentIOn, ItS abIlIty to reduce crIme on bail, its ability to reduce fail-

92-180 0 - 82 - 2 
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ure to appear, its ability to improve chapter 207, the release chap
ter. We set about to capture extensive data that we hoped and we 
believe has helped us speak to these primary questions. 

The time series design was debated before the Probation Commit
tee about 5 years ago and as opposed to other types of research de
signs, and the committee supported us and the administrative 
office supported us in presenting the data in this fashion. We be
lieve that the activity of the pretrial services personnel in 10 dis
tricts has had an impact on increasing the release rate of accused 
persons, while at the same time in many instances reducing crime 
on bail and failure to appear, and by so doing improving the oper
ation of the release chapter. 

Since we are convinced that it has had a positive impact, we 
would endorse the recommendation of the directors report, the rec
ommendation of the Judicial Conference, and the recommendation 
of Judge Tjoflat, that these procedures be extended to all judicial 
districts. 

And with that, I'm going to ask Mr. Vaughan, if he will, to show 
us the statistical information, using the charts and graphs to our 
left. 

We will be happy to answer any questions, as he goes through 
them. 

Mr. VAUGHAN. These charts are of time series design, and we'll 
go through them rather swiftly, so stop me if anybody has any 
questIOns. 
. It is ~ time series design and ?arries a longitudinal study out in 
tI~e WIth ~ dead ye~rs of b~selme study for comparison. The act 
WhICh provIded pretrIal serVIces to the 10 demonstration districts 
and successive 4.8 years that we have been in operation, with per
centages as the modulator and time as a longitudinal series. 

One of the first directives of the statute was to contact each de
fendant for a prebail report to be provided to the court. Once a 
year Mr. Ryan and I go out to the districts, survey the amount of 
defendants in the district on a quarterly basis and then ascertain 
through a?tivati?n sheets exactly how many people that each type 
of agency IS gettmg to. 

In the boards, the five districts operated by the board of all the 
defendants coming into the court, those pretrial servi~es officers 
contacted in excess of 91 percent of the defendants. In the proba
tion districts, the contact rate is 78.1 percent. So the data that we 
will be presenting right after this, we know is accurate to 91.8 per
cent of the boards, 78.1 percent of the probation. 

The first di:r:ective-contact defendants, verify information and 
report that prIOr to the bail hearing and to the judicial officer 
charged with setting bail. These time period representations and 
these charts we are using today can and will be reproduced for the 
record in more usable fashion. 

Mr. HUGHES. They will be received in full as part of the record 
so that our colleagues can see what information is contained in th~ 
graphs. 

Mr. V AUGEAN. Very good. You see, additionally, probation start
ed interviewing people, of the people that they contacted, at about 
a rate of 70 percent prebail-prio7L' to the initial bail hearing-and 
the boards well below that, about 64 percent. These time series 
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charts track the difference to where the boards. are pres.entl.y 
achieving almost 90 percent prebail contact rate, whIle probatIOn IS 
still at 74 percent. .. . . 

Mr. RYAN. Excuse me, Glen, you mIght explaIn the dotted lIne. 
Mr. VAUGHAN. The dotted line in the last ye~r reported reJ?re

sents a trend, not an ironclad result. So we show It as a dotted lIne. 
Only one-third to one-half the .data an; completed on those closed 
cases right now. But these tIme perIOds-3, 4, 5, ~nd 6-1975 
through 1979, and into 1980, are good y:ears. There WIll be a few 
more data elements as appeals are deCIded and cases are closed 
out. But for all intents and purposes, these are fully reported years 
up to the dotted line. . 

Mr. HUGHES. Mr. Vaughan, perhaps you can explaIn why we 
start out so low in the chart-at about 62 or 63 percent .for the 
boards, as compared with roughly 70 percent for the probatIOn offi-
cers. b' t' Mr. VAUGHAN. My experience is that the pro atIOn sys em IS a 
part of the family court, they are used to U.s. attorneys, ~hey kn<;>w 
the U.S. marshals and the court structure. Now once tl~IS pretrIal 
program came about, they were the first to get organIzed. They 
were very swift. They contacted defendants at that 70 percent rate. 
I can't explain why they didn't ~~t mo~p.. The boards were new or
ganizations. They were not fam~lIar WIth the court system or the 
court family and had to get acclImated to the system ove.r the first 
year. Once they did, they contacted defendants at a hIgher rate 
than did probation. 

Mr. HUGHES. Thank you. . . 
Mr. VAUGHAN. The second portion of that report reqUlr~ment IS 

to provide a bail recommendation. This was a statut<?ry dIctate .to 
the demonstrations districts-provide a recommendatIOn to the JU
dicial officer. These recommendations were provided at the ra~es 
shown on the chart. Once again, the dotted line represents the In
complete last year. But th,ey.d<;> show tren~s. Again, the rec?mme~
dations provided to the JudICIal officer m char~e of settmg ball 
were lower than probation, in the boards,. to begIn WIth. Howeve~, 
presently the boards perform that operatIOn at a rate of apprOXI
mately 90 percent, with probation performing .th.at at ~ess than 70 
percent. One of the direct results of th~ prebaII InterVl~ws and .re
ports is the initial rate of release, faCIlItated by the InformatIon 
provided the judicial officer at that t~me. . 

Now in the boards we know that In 90 percent of the cases, thIS 
has been the release rate at the first bail hearing. There is no de
tention charge against the Government. This line represents the 
release rate in probation. The present figures show t~at 77.5 per
cent of the defendants coming into the Federal courts In board op
erated districts are released at the first bail hearing, and about 
74.8 percent releases occur in the probation districts. . . 

Mr. HUGHES. Let me just stop you right there. I notIced WIth 
both the boards and with the probation office in. th~ early yea~s
the test years T-l and T-2-that there is a SIgnificant declIne. 
Does that indicate that perhaps the records were not comple~e? 

Mr. VAUGHAN. OK. In the first 2 years yve had records Ju.st on 
convicted defendants, because the records SImply weren t avaIlable 
for nonconvicted purposes. 
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Mr. HUGHES. So you had no data whatsoever on those that were 
not convicted? 

Mr. VAUGHAN. That's right. We had absolutely none. It's just we 
couldn't get it. We did have court records available to us for con
victed ctC!fendants, which is why we have to use convicted cases in 
the comparison years. The one important thing about the time 
series that you must look for is definite alteration in trends. When 
a line changes direction, you know something has happened to 
cause that response. And in T-3, the pretrial services agencies com
mence operation, and there's an immediate reversal in the declin
ing release rate in board districts. The release rate continues to de
cline in the first year of operation in probation districts, but it also 
eventually reverses. 

Another element that we're directed to look at was the failure to 
appear. Since the inception of the pretrial services agency, both 
types of agencies have forced at least a 50-percent-or-better de
crease in the number and percent of defendants failing to appear 
for court. Now, these aren't whimsical numbers. We have defined 
failure to appear to mean a warrant was issued, and some official 
had to pick these defendants up, or somebody had to go out and 
make sure they responded to the warrant or arrest them for failure 
to appear. 

Mr. HUGHES. For the record, I note that T-1 and T-2, the test 
years, show a marked decline in both the boards and the probation 
offices, and then there's a marked increase between T-2 and T-3 in 
that timeframe, which is just when the program is getting under
way. That would appear to be misleading. 

Mr. VAUGHAN. It is misleading. 
Mr. HUGHES. Is it possible that if, in fact, we had accurate data, 

there might have been a steady decline, instead of a marked de
crease and increase? Is that a fair assumption? 

Mr. VAUGHAN. That's a fair assumption. That's what I believe 
has happened. Before pretrial services existed, nobody kept records 
on failures to appear. Only when a defendant was prosecuted for 
failure to appear, could we find the records. And it took a good 
year to dig all those records out to provide a base line-T-1 and T-
2-in order to look at what happened before the pretrial services. 
But there just simply was no one keeping track of the failures to 
appear. 

Mr. HUGHES. Otherwise it would appear in both the probation ex
perience as well as the board of trustees experience that there was 
a steady decline in years T-3, from the beginning of the program, 
to T-7. 

Mr. VAUGHAN. Yes, sir. I would estimate that if we could get ac
curate data, it would be up here somewhere [indicating]. The board 
and proba/,ion, and across and decline. 

Mr. HUGHES. How is that translated into numbers-into percent
ages? 

Mr. VAUGHAN. Yes, I can equate it. In the overall FTA rate, 
which includes fugitives as well as closed and convicted cases, was 
6.9 percent in the third time period. Fifty-three defendants are still 
fugitives. The fugitives included 321 people, total make-up a 6.9-
percent failure-to-appear rate. At present, at the end of these 
dotted lines, there are 46 people who have failed to appear thus far 
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in the boards, for a 1.9-percent failure-to-appear rate, and 92 
people-twice the number-in the probation districts who have 
failed to appear and are not accounted for, for 2.5 percent. Yet, in 
all, that's a 50-percent reduction in all failures to appear, and this 
survey was completed last week. It covers every outstanding fugi
tive in those 10 demonstration districts. So they are accurate 
counts. 

Another important element emphasized by the statute was the 
crime on baiJ. Again, the charts show that the trends are reversed. 
Crime on bail is represented in this chart as a steadily decreasing 
rate in probation. I would estimate that by the time all the records 
come in on both boards and probation we will be at or below 5 per
cent crime on bail in this last time period. 

Mr. HUGHES. Let me just question you on that. I see, of course, 
that there's what looks like a significant increase in the frame 
period T-1 and T-2, in the probation offices. 

Mr. VAUGHAN. In these years, we could ascertain the rate of 
cirme on bail in the dead files of probation. The tendency through 
these first 2 years was an acceleration in crime on bail. When the 
pretrial services agencies began operation, that was reversed. 

In the boards, it looks like crime on bail was decreasing in those 
districts when it came about, and it has steadily declined. 

Mr. HUGHES. How do you account for the substantial increase in 
the timeframe T-4 to T-5 in the boards? 

Mr. VAUGHAN. I would say the true level of crime on bail is right 
about here [indicating]. They just did a superb job in picking people 
at that time. That's all I can account for it, because I have looked 
at the types of crime being committed across the time periods and 
they are constant percentages, board to probation. Also, the types 
of prior record of people coming into the system are equatable, so 
it's hard to put your finger on why that happened. I could not put 
a finger on why. 

Mr. HUGHES. But were the crimes comparable in those areas you 
looked at? 

Mr. VAUGHAN. Yes. The types of criminals coming into the 
system were equatable-board and probation. 

Mr. HUGHES. Thank you. 
Mr. Vaughan, does that complete your presentation? 
Mr. VAUGHAN. Yes, sir. 
Mr. HUGHES. Mr. Willetts? 
Mr. WILLETTS. Congressman, I have a flow chart that I have pre

pared to illustrate the cost, what happens when certain decisions 
are made, as a defendant goes through the criminal justice process 
in the Federal system. I'm sure the chart could be easier to read. 
Let us start with the charge or arrest. The person is brought in for 
the pretrial hearing-a bail release hearing-he can do one of two 
things. He can either be detained, or he can be released on bail. We 
use the 100 days under the terms of the Speedy Trial Act. If a 
person is going to be detained, on the average they shouldn't stay 
over 100 days. Many do, many stay in much less time. The current 
cost of jail time across the country is $20 per day for Federal of
fenders. This figure comes from the Bureau of Prisons, that pays 
the bills, as recently as 3 weeks ago. So if a person stays in deten
tion 100 days, it costs $2,000. If he's released for 100 days, this 
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figure is derived by taking the number of defendants available and 
dividing it into the total expenditure of pretrial services for a given 
period of time. It costs us about $400 per defendant to do all the 
things we do in pretrial services, give or take more or less than 100 
days, but assuming the case is going to get through the system or 
the pretrial part of it in that 100 days. 

If that person is in jail at the time of sentencing-and let's say 
it's a close case-a close call for the judge-he could go in or he 
could go out, but because the person may be detained, he's unem
ployed, he has a prior record, he hasn't been able to demonstrate 
any degree of cooperation, because he has been locked up, and let's 
say the judge opts for a year of prison or a 3-year sentence, 1 year 
in and 2 years parole. Normally, they must serve a third of the 
time before release in many sentences. 

Currently, the rate for minimum detention in the Federal system 
is $38. The maximum detention rate per day per defendant is $48. 
If we use an average which gives us a jail cost-a prison cost-of 
$15,695 for 1 year in prison. 

Mr. HUGHES. What was your average? 
Mr. WILLETTS. $43 times 365 days. 
If the person is imprisoned for 2 years, it's, of course, twice that. 

Federal parolees in the Federal system are supervised by probation 
officers. We estimate about $1,200 per year to supervise a person 
on probation or parole or pretrial diversion release, which I will 
get to in a minute. 

What we have here, if the person is detained from the beginning, 
$2,000 pretrial detention costs, 1 year of prison $15,695 and $1,200 
a year for the parole supervision, it comes to a total of $20,095. 

Now all we're talking about is jail time. We're not talking ai)out 
the arresting agents cost, the judge's cost, the judicial system's 
cost, the marshals, the prosecutor, defense counsel, none of that. 
This is just jail time. 

Let's take that same case and for some reason, preferably the 
fact that the judicial officer had all the information available that 
he needed to make an informed decision, and maybe this was a 
close case at the bail hearing. Do I take a chance on releasing this 
defendant, or do I lock him up? Let's say he opts to release him for 
the 90 to 100 days, and the accused comes back. He's supervised 
under pretrial under whatever conditions that the judicial officer 
elects. He comes back for sentencing and because he was on re
lease, he was continuing to work, he hadn't gotten into any further 
trouble, and had cooperated. Here again, a close case. The judge 
thinks about prison for a year, but elects to go probation, because 
he's got a short track record to base a decision on. He elects to opt 
for probation instead of prison, straight probation, knowing that if 
the defendant violates, we're going to get him back and recommend 
violation. 

So we have $1,200 for probation for a 3-year period and he exits 
the system. The complete period-the probation and pretrial period 
costs the taxpayer $4,000. 

Let's take an even less serious case that normally would go to 
probation, maybe. But let's say that we are actively involved in 
pretrial diversion. Maybe it's a first offender, maybe it's a youthful 
offender, maybe it's a bank teller who, for some reason, needed to 
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make a car payment, and she lifted a few hundred dollars out of 
the till. Well, the first thing is, she's never going to get a job in a 
bank or financial institution. I use that as an illustration, because I 
supervised at one time, seven females who committed that as a 
type of crime. They never had a traffic ticket in their life, but they 
were dealing with money and were in a bind financially. We divert
ed the cases, rather than send them to prison or put them on pro
bation. What happens is, you've got $400 pretrial period, and nor
mally a diversion supervision period is about 12 months, 12 to 18 
months, but if he's diverted for 12 months and exits the system, 
you have spent $1,600 on the case. 

Now, if these people can be released and not commit any more 
crimes and show up for the court process, to me it makes a lot 
more sense to spend-let's say society is getting what it's going to 
get anyway, it's not going to run any greater risk by having the 
person on the street for a time, the court process is not going to 
run any great risk of being interrupted because the person is going 
to show up for trail. 

It makes sense to me to spend this amount of money, $1,600, or 
even this amount of money, $4,000, as opposed to the $20,000, 
which doesn't speak to the issue of continued employment on re
lease, paying taxes, earning a livelihood, taking care of the family, 
as opposed to not paying anything into the Federal till, as opposed 
to being on public assistance and getting food stamps, and what
ever. 

To me, the earlier "lou make the right decision, two things are 
going to happen. You re going to detect more of those people who 
have to be locked up-and I wouldn't argue with anyone that there 
aren't some that have to be locked up pretrial. There are some that 
have to be locked up throughout their period of paying their dues 
to society. The secret to it is deciding which ones, and the quicker 
you get information, the quicker you make an informed and appro
priate decision, the less it's going to cost you, the taxpayer, in the 
long run and the better, more positive that person's attitude is 
going to be toward society in general, and particularly the system 
which controls his activity. 

There are a couple of pretrial officers here who, I'm sure, think 
or at any rate would verify this statement. We have had people 
coming into the system, say to us, time and time again: 

You are the only person who showed any interest in us at the early stages of this 
process. You're the only people that explained to us what we were supposed to do 
next, so we could stay out of trouble. You're the only person who showed an interest 
in us, knowing for sure where we were supposed to be, and when we were supposed 
to be there. 

I have some of these letters that officers have received from time 
to time, because they have sent them in. Now that doesn't happen 
in every case, but it does put a better-it puts the judicial process 
or the criminal justice process in a better light with those people 
who are subjected to it. And in my judgment, we probably can 
reduce slightly this 4 to 6 percent. 

Now we didn't break the statistics down between misdemeanors 
and felonies, but those violations you saw are basically 3% to 4 per
cent new felonies on release, and roughly 3 percent misdemeanors. 
Most people, at least today, are discussing crime on bail, and you're 
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talking about felonies-serious offenses. What we're talking about 
here is a violation by 4 out of 100 people who get released pretrial. 
Maybe we can reduce that if we do a better job. I would hope that 
we could. 

But what we're going to revert back to, if we discontinue this 
procedure, is magistrates, as they are doing in most districts across 
the country today, and in many States and local courts, making 
bail decisions or release decisions "off the seat of their pants," 
which has been the tradition in the country. That's a term that one 
of the magistrates used. I didn't make it up. It was in, I guess, 
Pittsburgh. The magistrate said, "We don't have a pretrial 
agency." He said, "You know, we have never had any basis for 
making those decisions. We just make them off the seat of our 
pants and hope they work out." 

That's all I have to say about it, unless you have a question. 
Mr. HUGHES. Well, first let me just note for the record that our 

colleague, Sam Hall of Texas, has joined us. So the subcommittee 
has a quorum and we're happy that he could join us. He joined us 
in the briefing, as you know, a week or so ago. I'm happy he's with 
us today. 

Without objection, I'm going to receive for the record the state
ments that have been submitted, the graphs that were previously 
submitted, and the flow chart from which you just testified. 

Mr. WILLETTS. I do have 50 copies of this. 
Mr. HUGHES. Without objection, they will be received into the 

record. 
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Mr. HUGHES. Does that conclude your testimony? 
Mr. WILLETTS. Yes, sir. 
Mr. HUGHES. First, I want to thank both you, Judge Tjoflat, and 

you, Mr. Willetts, in providing Mr. Ryan and Mr. Vaughan to tes
tify. I think it has been very clearly established that the pretrial 
services experience has been extremely successful. 

I think that you said it well, Mr. Willetts, when you said that it 
makes sense to provide judges with more information, and to do so 
at the very first moment a defendant enters the criminal justice 
system. We can do a better job all the way around, in screening 
those people who should not be released, and in releasing those 
who should not be in jail. 

It makes economic sense, it makes sense from the standpoint of 
threats to society by those who should not be released, and who are 
released from time to time-because we don't have enough infor
mation to make a good judgment. 

Is it fair to say, Judge Tjoflat, that when they don't have suffi
cient information, judges are often more inclined to set higher bail 
and detain defendants? Or does the opposite happen? 

Judge TJOFLAT. Well, what happens when judges have no infor
mation-and what I say has to do with experience, not only in the 
Federal system, but in the State systems across the country-is 
that the prosecutor usually suggests the monetary bail figure, and 
the judge has nothing more to go on than what the prosecutor has 
suggested. And that is the threshold bail figure. 

At any rate, bail is posted. They can't make it. And they are in
carcerated. And then begins a series of hearings ad infinitum, to 
reduce the bail to the point where the person can be released. 

Then it becomes a pure guess as to what might happen once re
lease occurs. 

But that's basically how it works. I do think the error is on the 
side of incarceration. They can't set a figure, and they try to set a 
figure at a high enough point or plateau to assure that the defend
ant appears. But that starts off by assuring he's probably going to 
be detained. 

That's just a general statement about the bail system. And I 
draw on my experience in the State court, and as a district judge, 
for that. 

And we, on the courts of appeals, many times get applications for 
reduction of bail, mandamus petitions, most any kind of extraordi
nary writ is sought. And we don't have anything more to go on 
than the judge below. 

And, moreover, a great percentage of the Federal judges have 
little understanding of the operation of the bail system, in the first 
place. And if they affirm the district court, they're just granting 
the district court a wider measure of discretion. That's how I see it. 

Mr. HUGHES. It would seem from the graphs that were presented 
as part of Mr. Willett's testimony that there is a relationship be
tween the number of contacts made by the PSA's and the incidence 
of re-arrests while on bail. 

The fact that there seems to be fewer crimes committed where 
there was more contact, that there was a downward trend in re
arrests while on bail, whether under the probation system or wheth
er under the board of trustees experience, would suggest that the 
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very fact that we have supervision-from the very first time the 
defendant enters the criminal justice system until the time of dis
position-creates a tendency-because of the supervision, it would 
seem-of defendants to behave themselves. 

I would imagine that, by the same token, when we found that 
defendants were not behaving themselves-not complying with con
ditions of bail-the courts were made aware of it sooner. 

Is that a fair assumption? 
Judge TJOFLAT. That's true. T~.fe can assume that that is a true 

fact. 
Mr. HUGHES. Under the present system? 
Judge TJOFLAT. As a matter of fact, let me add something Mr. 

Willetts and Mr. Vaughan did not add; that is, when you compare 
data in time periods 1 and 2, which involve convicted defendants
we took all data from convicted defendants' records in time periods 
1 and 2, where there was no supervision by an officer. The defend
ant simply was free, pending trial. 

In my judgment, there was less capability on the part of the judi
cial system to detect crime on the street than when the defendant 
is under supervision. 

So that, if you have a reduction in crime on the street, when 
you're dealing with defendants under supervision, with a greater 
likelihood to detect it or any unsavory conduct on the part of the 
defendant, you can reduce it. Notwithstanding the fact that your 
baseline data had no mechanism for detecting crime, other than 
police blotters, the benefits are even greater. 

Mr. HUGHES. So in essence the testimony shows that the system 
saves us money, because it enables' us to screen early on those de
fendants who are eligible for pretrial release. And, accordingly, it 
enables the judge to make an intelligent value judgment. 

Judge TJOFLAT. I've got another observation to make. That is 
this: My experience tells me that a lot of offenders commit a crime, 
awaiting trial, to pay lawyer's fees or to raise money for a lot of 
other needs. A well-supervised offender, in my judgment, is less 
likely to run that risk. 

Mr. HUGHES. Burglars are notorious for that habit, as are rob
bers, and, in fact, it's interesting that as trial approaches there 
seems to be some direct relationship between crimes ,while out on 
bail and the need to come up with dollars to pay their attorneys. 

Judge TJOFLAT. I'm not suggesting that the bar encourages that. 
Mr. HUGHES. No; I'm not suggesting that either, but it does 

happen. 
Thank you for that observation. 
Mr. Willetts, in your testimony from the flow chart you suggest

ed that actually the system saves an inordinate amount of money 
where we do properly screen out those who are eligible for pretrial 
release. It appears that we save the difference between as much as 
$20,095, where the subject goes through the system, is incarcerated 
for 1 year, with 2 years parole, and $1,600, where the individual is 
evaluated by a pretrial services agency, then is diverted from the 
criminal justice system. 

In relation to these costs, how much does it cost to operate a pre
trial services agency? 
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Mr. WILLETTS. Well, if you look at ~he 100 days' detention, it 
costs about $30,000 a year to support the pretrial officer's position. 
That sounds high, but that's office space, equipment, travel, salary, 
secretarial support. So, if that officer impacts on the pretrial re
lease of the 15 individuals during the pretrial stage he has earned 
his keep. 

Now, if he impacts on unly two cases sufficient to cause the judi
cial officer at sentencing to make the in and out decision-only two 
cases-because the person was on release, because the person by 
being on release was sentenced to probation instead of prison, it 
only takes an impact of two to support that position for 1 year. 

Mr. HUGHES. And of course if pretrial contact with the defendant 
early on indicates to a court that the defendant is a menace to soci
ety, and the defendent is prevented from causing harm to society, 
that is a cost you can't quantify. 

Mr. WILLETTS. That's the other side of the issue. You know, we 
spend most of our time talking about how we can release people 
and save money. The other side of the issue is that knowing those 
who, based on all of our expertise and information available, 
should probably be sent to prison or should be detained ;)retrial 
under the present system and maybe the judge concludes should be 
sent to prison is just as important. It's my feeling that even in the 
presentence report and the recommendation for sentencing, if you 
have obtained early information, if you have given the person an 
opportunity for out and to prove himself-there are a lot of people 
in the system that disagree with me on this, by the way-I think 
you're in a much stronger position to recommend for or against in
carceration at sentencing. It just makes sense. 

And when you have to incarcerate it costs money, and if you 
don't have to, then we shouldn't do it. I don't know if that answers 
your question. 

Mr. HUGHES. It does answer my question. Thank you. I'm well 
beyond my own 5 minutes. 

At this time I'd like to recognize my colleague from Michigan, 
Mr. Sawyer. 

Mr. SAWYER. Having come in late, I'll pass at this time. 
Mr. HUGHES. Mr. Hall 
Mr. SAWYER. I was over at the Supreme Court moving the admis-

sion of a group of my constituents. 
Mr. HUGHES. We're happy to have you here. 
Mr. Hall. 
Mr. HALL. Judge, there's one question I would like to ask, if I 

may, and I know that there is some pro and con to this question of 
whether or not the pretrial services agency has certain overlapping 
with probation, and, for the life of me, I can't see how you could 
really make a clear distinction that would prevent an overlapping. 
Where does it not overlap? 

Judge TJOFLAT. You mean a duplication of effort? 
Mr. HALL. Yes. 
Judge TJOFLAT. Well, the traditional functions of a probation offi

cer and a pretrial services officer are different conceptually. Tradi
tionallya probation officer does not enter the scene until he's deal
ing with a convicted defendant and his first task is to run a presen
tence investigation and make a report to the judge. 
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The pretrial services officer enters the scene upon arrest and is 
furnishing information for bail purposes to the judge and his task 
thereafter is to supervise the person on bail and his job ends where 
the probation officer picks up. 

Now, that's not to say that both jobs can't be done by the same 
officer. There are some districts, for example, where probation offi
cers, just because of the way they do business in the district-and 
that comes essentially from the beginning of presentence investiga
tions shortly after arrest and indictment, with the defendant's con
sent, without fear of the Government getting the information for 
prosecutorial purposes. So that when a conviction results, the judge 
is prepared, almost on the spot, to pronounce sentence. 

Now, that is done in 30 percent of the districts, Mr. Willetts says. 
It started, I think, in North or South Carolina in a couple of dis
tricts, many years ago. 

Mr. HALL. I'm fairly in favor of this pretrial services agency and 
I think it, to a point, does a good job, but I know-I can only asso
ciate the eastern district of Texas, where I know for an actual fact 
that when a person is arrested in that district, that the probation 
officers immediately get into the picture as, as you say, start with 
the consent of the defendant and work it up to presentence reports. 

Judge TJOFLAT. That's because Judge Fisher encourages that 
practice. Also you have a lot of rural area in the eastern district of 
Texas and the officers have to do a lot of traveling and they have 
innovated to perform this function. 

Mr. HALL. Well, are you saying in some areas that maybe pre-
trial services agency would not be necessary? 

Judge TJOFLAT. You mean as a separate entity? 
Mr. HALL. Yes. 
Judge TtJOFLAT. Oh, yes, as a separate entity, pretrial services. 

And that's one of the reasons why, from my view, the flexibility 
afforded by the bill introduced last year-7084 or 86, and the one 
introduced now, which is identical, the flexibility is excellent. 

In some large metropolitan districts a separate office is desirable. 
You have that kind of case filings, you have that many officers in
volved in the pretrial service functions where they are that differ
ent. 

Mr. HALL. Who do you think should make the determination at 
that time as to whether or not pretrial services should be utilized 
in the eastern district of Texas as opposed from the northern dis
trict of Texas? Who should make that distinction? 

Judge TJOFLAT. Well, I think that function ought to be per
formed, the function of giving the judge or the magistrate more in
formation for bail setting purposes. My view is it ought to be per
formed everywhere. 

Whether you have a separate agency or not is a decision that 
ought to be made by the judiciary, and the Congress has drafted 
legislation that enables it to do so, and a combination of the dis
trict court and the circuit council in my judgment can best deter
mine whether or not you ought to have a separate office as it were, 
or agency, with somebody other than the chief probation office run
ning it. 

Legislation drafted in that fashion, such as the bill is now would 
enable that to occur. I think the greatest saving would be effectuat-
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ed that way. In the fifth circuit, with which you are greatly famil
iar, you wouldn't run the pretrial services function-say, in Miami, 
or in New Orleans, maybe, or in Tampa or Jacksonville or along 
the Texas border where you have a tremendous amount of drug im
portation. You wouldn't run it the same way as you would run it in 
the northern district of Mississippi or the northern district of Ala
bama, outsi.de of Birmingham, or in eastern Texas or in places in 
west Texas, or the northern district, in Lubbock and some of those 
areas. 

There really are no two places in Texas, maybe other than 
Brownsville and EI Paso and maybe San Antonio, where you might 
have the function performed alike. And you have to have flexibility 
to allow the function of investigating these defendants for bail pur
poses to be performed most efficiently. 

Mr. HALL. Well, in your statement that may be the chief judge in 
that district who would be the one to make the decision whether or 
not he wants to pursue it on the basis of the pretrial services bill 
here. 

Judge TJOFLAT. Well, whether the court uses a probation officer 
to perform that function or whether it has a separate entity in the 
court to perform that function, it ought to be determined locally by 
the chief judge. 

Mr. HALL. Well, I agree with that. I think Joe Fisher would 
agree with that, too. 

Judge TJOFLAT. But anywhere judges are setting bail they ought 
to have better information about the defendant. 

Mr. HALL. I understand what you're saying. 
Judge TJOFLAT. If Judge Fisher, for example, says I've got a pro

bation staff here, and they could interview these defendants and 
provide me with all the information I need in the first place by 
conducting presentence investigations at the same time. 

Mr. HALL. That's right. 
Judge TJOFLAT. And the pretrial services function is being per

formed, that is satisfactory. 
Mr. HALL. Well, is there any way to make a determination 

maybe-and we're still speaking going back to the eastern district. 
A~d I. might as~ the ~taff this question. Is there any provision in 
thIS blll th~t mIght give someone higher than a chief judge the 
final authorIty to say we're not getting enough information about 
these people and we therefore think that the pretrial services 
agency should operate separately from the probation department? 
Is that written into your bill, Mr. Chairman? 

Mr. HUGHES. No, it's not, as a matter of fact. 
Mr. HALL. Well, who would make, if anyone would, make that 

decision? 
Judge TJOFLAT. There's nothing in this bill. What the Senate did 

in the bill that died in the last session was to provide that the dis
tr~ct cour! and the circui~ counsel could certify the need for a pre
trIal servIces agency whIch would be chaired by somebody other 
than .the chief probation officer. The individual in charge of that 
functIOn would report straight to the chief judge and to the judges 
of the court rather than reporting to the probation officer chief and 
through the chief to the court. 
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But that would be determined by the local court, for example, 
Judge Fisher and his colleagues. The fifth circuit council would 
also approve that kind of a mechanism. Then the eastern district 
would have probation officers reporting to their own pretrial serv
ices chief, and he to Chief Judge Fisher. The House bill does 
not--

Mr. HALL. It does not do that. 
Judge TJOFLAT. No. 
Mr. HALL. Thank you very much. It's good to see you again. I 

yield back the balance of my time. 
Mr. HUGHES. Just to clarify the record, the bill does provide that 

such a decision would be based upon a recommendation of the dis
trict court and the judicial council for the establishment of a pre
trial services agency. 

One of the things that I found extremely interesting was that 
once the boards of the trustees were constituted and became accli
mated, they seemed to take off. I imagine it varied from district to 
district, and it's something we perhaps ought to look at on a dis
trict-by-district basis, but there was a disparity between the con
tacts and recommendations made by the boards of trustees and the 
probation officers. It seemed that the boards of trustees did a much 
better job. Do you agree that this is borne out by the facts and fig
ures? 

Judge TJOFLAT. That is borne out, Mr. Chairman, by the gross 
figures. And may I offer you my thoughts about that, Mr. Chair
man? 

Mr. HUGHES. Yes, please do. 
Judge TJOFLAT. Well, you have a natural inclination in some dis

tricts, and especially the larger ones in the metropolitan areas, for 
folks serving two masters to serve one better than the other. So if 
you have a probation officer performing both functions-pretrial 
services and probation-reporting to the chief probation officer, 
and he to the chief judge, and if the probation work is lagging 
behind, that work will get done first. 

If you have each serving a separate master reporting to the 
court, then both functions get done to the same extent and better. 
So it's a management issue, and again, which way you want to go 
depends on how a particular district is constructed, what its case 
load is, where it's located and so forth. 

Mr. HUGHES. I would imagine that the attitude of the chief judge 
of that district--

Judge TJOFLAT. The attitude of the judges of the court makes a 
difference. 

Mr. HUGHES. It would make a substantial difference on the prior
ity to be assigned to this particular function. 

Mr. Willetts, did you want to make a remark? 
Mr. WILLETTS. Well, our experience has shown-I agree the atti

tude of the judge makes a big difference. The problem is getting 
the judge involved in day-to-day management. It depends on the 
person at the lower level, which in the chief probation officer in
stance is going to call the shots, by and large, and as Judge Tjoflat 
indicated, the dual role sometimes takes away from the full com
mitment to ?:etting both functions performed satisfactorily. And I 
think that it s obvious that where there is a conflict of interest, not 
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by anyone's desire for it to be that way, but it's just the way things 
are, if a person who heads up an agency's activities that go to the 
attention of the judge·~like sentencing, presentences, supervising 
probationers' violations those activities will get priority. Bail mat
ters generally don't get to the attention of the chief judge; they go 
basically to the magistrate. It's very difficult to effect good manage
ment on the chief probation officer because it's difficult to convince 
the chief judge that he needs some direction in that regard when 
he's there everyday and you come in once a year and look at what 
goes on and say to him and the chief judge, well, in order to effec
tively carry out pretrial procedures, you have to do thus and so, 
you have to change the way you operate. 

Our experience has been that it's rather difficult to bring about 
those changes. 

Mr. HUGHES. Some of the personnel who were hired for the 
PSA's were obviously committed to the program. Is it fair to 
assume that that commitment might account for some of the differ
ence in results? In addition, there may have been impediments to 
success in those districts where we have boards of trustees? Could 
that account for these results? 

Mr. WILLETTS. Let me clarify something here which I don't think 
the congressional members are aware of. In each instance where 
we had a probation operation and a board operation, we added as 
many additional staff to carry out the pretrial function in the pro
bation district as we did in board districts. 

Mr. HUGHES. There's no difference costwise? 
Mr. WILLETTS. No difference costwise. Now the problem is, those 

people are getting the support that they need to carry out their 
functions in the higher echelon, which means in the probation dis
trict it's the chief probation officer; in the board district, that's the 
only reason the supervisor or the chief has for existing, and that is 
to carry out that function. And I think or we believe that's one of 
the reasons for the difference in the ratio of contact and the energy 
put forth. 

Mr. HUGHES. Mr. Ryan, do you have something you wanted to 
say? 

Mr. RYAN. I discussed this at the briefing last week, and I think 
it's probably worth saying for the record. As Mr. Willetts said, I 
ran the agency in the eastern district of New York when it first got 
started, and I was paid to make the pretrial services agency oper
ate according to statute. And what that consisted of in the first 6 
months was making a general pest of myself around the court
house. 

People cooperated at higher levels, there were other individuals, 
for example, say, assistant U.S. attorneys, who didn't understand 
what the agency was all about. There were magistrates who 
wanted to cooperate but who had been operating with a different 
system for many years. There were judges doing the same thing. 
And what I had to do, I'd say, for at least half the time, was to go 
around and constantly remind people, "Here's the statute; here's a 
set of procedures that everyone has agreed on; we're not seeing 
enough defendants because of lack of cooperation." 

For example, there's the very issue you raised about contacts. If 
we weren't in there complaining, fighting, every single day for the 
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first 6 months, that district in eastern New York would not be 
seeing 97 percent of the defendants as it is now. It just wouldn't 
happen. The contact rate would have just stayed at a certain level 
and not increased. I think that's what Mr. Willetts is talking about. 

It's not so much a matter of dedication, maybe, as a matter of 
setting priorities. If they are to improve the operation of the Bail 
Reform Act and the Speedy Trial Act, you should do it. I didn't 
have to worry about completing presentence reports or parole 
issues. Providing pretrial services was my job, and I directed all of 
my energies toward that goal. 

Mr. HUGHES. Mr. Ryan, since you obviously worked in the field 
with the program in its infancy, you would be aware of the way 
matters were handled prior to your arrival, obviously. 

Mr. RYAN. Well, I wasn't in the Federal system prior to that. 
Mr. HUGHES. When did you actually begin your work with pre

trial services? 
Mr. RYAN. Well, after the inception of the program, which I 

started in January 1976. 
Mr. HUGHES. I'm sure you learned how those matters were han

dled in prior years, and I suspect you must have heard from time 
to time, "Well, that's not the way we did it." 

Mr. RYAN. Right. 
Mr. HUGHES. I wonder if you could share your own practical ex

perience with how pretrial services worked in the eastern district 
of New York? 

Mr. RYAN. Well, I guess I could start out with talking about my 
understanding of what went on traditionally in that district. And 
my understanding is, that the bail decision was very much con
trolled by the information that the U.S. attorney provided. 

One of the problems that I didn't expect-was that we would 
often make recommendations for more stringent conditions of re
lease than the U.S. attorney wanted. That was because it's helpful 
for them to have certain people on the street as informants. That 
was a point of conflict. 

But at any rate, the U.S. attorneys traditionally had a great deal 
of influence at the bail hearing, because they had the only informa
tion about defendants, especially indigent defendants. A defendant 
would be brought in, and, there will be a legal aid attorney or a 
Criminal Justice Act attorney. They had very little time to talk 
with the defendant prior to that initial appearance, so the informa
tion about the defendant's background was presented primarily by 
the U.s. attorney. That's not the way it is right now in the eastern 
district of New York, although the U.s. attorney's information and 
opinion still carries a great deal of weight, and it probably should. 

Mr. HUGHES. In essence, though, your experience was as the 
graphs have indicated-that indeed you did find that defendants 
could now be released and others not released, and people incarcer
ated because they presented a higher degree of risk, on the basis of 
information that you ascertained early on? 

Mr. RYAN. Right. 
Mr. HUGHES. And was that the modus operandi in the eastern 

district of New York prior to pretrial services? 
Mr. RYAN. I can't say it was. Generally the way things would op

erate would be that defendants would be brought in and a great 
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deal of attention would be paid to the defendant's record, if it was 
a criminal record, since th~re was very little information available 
about the defendant's background. 

Mr. HALL. May I? Doesn't his past record indicate a lot about his 
background, and should it not be considered by the U.S. attorney? 

Mr. RYAN. Oh, it certainly should. 1 didn't say that. 1 was saying 
only that that was the only information available. 

Mr. HALL. Well, are you saying--
Mr. RYAN. What 1 am saying is that it's very difficult to tell, 

from a rap sheet from the New York City Police Department, and 
somebody has three arrests for burglary, such things as where the 
person has lived, who his family is, whether he has a job, whether 
he supports his family and whether he pays his bills. 

Mr. HALL. Well, there's a man who went through an airport se
curity last fall with three pistols and a pocketful of cartridges, and 
nothing was done about him. Now, 1 think that-and he's in jail 
here in Washington today for-we know what he did. He came out 
of a fine family, you understand, but 1 think that man's record 
should be subject to a presiding judge, and 1 don't think anyone 
should take any discretion away from them. 

1 think the discretion of the trial judge who looks at the person 
and sees him and has that rap sheet before him takes precedence 
over nobody else. 1 think that's the man that's going to have to at 
some point in time make the decision as to whether or not to re
lease the person or keep him. And if at some point in time last fall, 
some judge had had the discretion or had used his discretion to see 
that man was put on bail and maybe tried and convicted and put 
in jail, we wouldn't have the problem today. 
. Mr. HUGHES. Let me just indicate that there are a lot of nagging 
Issues surrounding that incident. I can't imagine why this individu
al wasn't known to the Secret Service, and there are a lot of guess
es as to how he was present. We'll get into that, 1 presume. 

But the flip side of the coin is that there are a lot of people who 
enter the ~riminal justice system who are missiles. 1 mean, they're 
absolute tIme bombs, ready to go off, and the courts know nothing 
about those individuals. And that kind of information is what pre
trial services obviously can present to the courts. 

That brings me to something that I'd like to ask you, Judge Tjo
flat. How do we identify those individuals who are time bombs? 
How do we know that they can explode in the community? From 
all appearances, they might appear before the court at a bail hear
ing, an~ they appear when they're summoned for arraignment. 
They mIght appear when summoned for trial. But they present a 
menace to the community, and you can learn that early on. 

Do you find that our present bail structure and the criteria used 
in determining bail under the Bail Reform Act are adequate to ad
dress that particular problem? 
Ju~ge TJOFLAT. The Bail Reform Act d?es not allow a judge to 

take .Into ~ccount ~anger to the commupIty and detain somebody 
pendmg trIal. The Judge can only take Into account that evidence 
which is relevant to the question of whether or not he is likely to 
appear. The judge at the bail hearing can, in my judgment enter
tain under present law all the evidence in the world about 'the de
fendant's propensity to commit crime and so forth, but it is only 
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relevant to the question of whether or not he is likely to appear for 
further hearings. 

If the judge were to separate that information out and say, "This 
individual is likely to commit further crime in the community 
while he's awaiting trial, but he will appear at trial"-as you indi
cate in your hypothetical-and the judge also finds that he will 
appear at trial, the Bail Reform Act would render that information 
irrelevant. The act would not authorize the judge to detain the in
dividual pending trial. 

Mr. HUGHES. But does that present some problems to you, that 
judges can't take that information into account? 1 suspect that 
judges really do take it into account. 

Judge TJOFLAT. Oh, 1 think judges everyday take into account 
the propensity of the accused to commit further crime. They take it 
into account in assessing the likelihood that he's going to appear at 
trial. There's a very fine line between the question of whether or 
not somebody is going to commit further crime and whether or not 
he's going to appear at trial. 

1 think most folks who are hell bent to commit violent crimes 
and have already done so are a risk on appearing at trial. What 
incentive do they have to appear for trial if they have committed a 
seriom~ offense and are likely to be incarcerated for a long period of 
time? And that's been the experience in most of these large drug 
cases. That's one of the reasons why bail is set so high. 

Mr. HUGHES. Well, drug cases present a different problem be
cause of the economic gain. 

Judge TJOFLAT. The point is, these folks you know are going to 
commit further offenses. 

Mr. HUGHES. Well, of course I'm concerned about those situa
tions. 

Judge TJOFLAT. You're talking about preventive detention. 
Mr. HUGHES. Yes, preventive detention. Do you feel that the 

present statute serves the end of justice? 
Judge TJOFLAT. Well, it's an anomaly when you have to lock up 

witnesses to the offense in order to protect them from the defend
ant and his friends and then let the defendant go free. But the 
answer is far from clear, the eighth amendment doesn't provide the 
answer. The eighth amendment says that excessive bail should not 
be required, and there's a serious question, long debated, whether 
or not the framers intended bail to be accorded, in every case or 
whether they intended bail to be accorded, as was the case in the 
English system, only in those cases appropriate for bail. 

Then you have the constitutional question posed by the fifth 
amendment due process clause. If you detain somebody just be
cause of what he is going to do tomorrow and not in any respect 
because of what he did today, the question becornp.8 whether or not 
he is being detained or punished, as it were, for crimes that he has 
not committed and not been charged with. So, there's an interplay 
of several, at least two, constitutional provisions, the due process 
clause and the eighth amendment prohibition against excessive 
bail. And there may be, depending upon the case, equal protection 
implications as well. 

I think it's an issue that ought to be debated. The question has 
not been settled in the courts. 
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Now, a lot of State bail laws, either emanating from the State 
constitutions or from statutes, provide that bail will be accorded in 
every case except a capital case where the proof is evident or the 
presumption great. And I remember in my days as a State trial 
judge in capital cases conducting bail hearings to determine wheth
er or not in the case for which the defendant stood accused there 
was a great deal of evidence to point to guilt. But the Bail Reform 
Act in effect traces State law and says that bail will be accorded or 
you will be released on your own recognizance. 

So, the question of preventive detention is one that ought to be 
debated. And I come from a circuit where there's a tremendous 
amount of drug business being transacted, where you have to go to 
tremendous lengths-I can recall presiding as a district judge in 
the middle district of Florida over a case in which, if I may take a 
moment--

Mr. HUGHES. Sure. 
Judge TJOFLAT [continuing]. There was a drug importation epi

sode. A customs agent flew the airplane in undercover, loaded with 
drugs. Two fellows were in Duval County Jail in Jacksonville, and 
they wanted to get out, so a lawyer came up from Orlando, repre
senting the organized crime boss, to sprin?: those two fellows. 

Well, it was obvious that they weren t going to be alive very 
much longer, because two other witnesses in the case had been 
killed in the previous 2 or 3 days. The customs agent who had been 
undercover was in custody, secluded somewhere by the Govern
men~, and those two witnesses were about to disappear. 

So, when the lawyer said, "The bail is too high, and we want 
t~~m out under the Bai~ Reform Act," I l,ooked at the possible con
dItIons, and I finally saId to the lawyer, 'I'll release them in your 
custody, 24 hours a day. Where they go, you will be." And he said, 
"Your Honor, may we have a brief recess?" We took a brief recess 
and l:3 came back and he said, "Your Honor, they're going to stay 
in jail." The lawyer didn't want any part of the custody of those 
two chaps who were likely to meet the same fate. 

The point I'm making is, it is an anomalous situation where an 
accuse~ is free and you have to lock up the witnesses. How do you 
solve tnat problem and square it with the due process clause and 
the eighth amendment. 
~r. ~UGHES. Well, it's something we're going to have to come to 

gr:lPS Wlt~, as you say? becau~e it's very timely and it fits right in 
wIth the Issue of pretrIal serVIces and protecting society. 

Judge. TJOFLAT .. We~l, let me say this. If you have a law providing 
preventIve detentIOn In some form or another, in my judgment you 
~o~ldn't execute that law without good pretrial services functions 
beIng performed, because a judge would have to have reliable evi
dence to make sufficient findings on the record to be sustained on 
appeal. I mean, the judicial system, in order to manage that kind 
of program, would have to be able to produce evidence and I don't 
see how a preventive detention program could be put together 
early on without the aid of good investigators. 

Mr. HUGHES. Thank you. Mr. Sawyer. 
Mr. SAWYER. Obviously, the pretrial investigation for bail setting 

~urposes has to be done very rapidly and in a very short period of 
tIme. So, almost of necessity it would be fairly superficial. Wouldn't 
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the investigators that brought about the arrest probably know as 
much or more about the individual than would the so-called pre
trial services? 

Judge TJOFLAT. Congressman, that's true, sometimes they do 
know. If it's an organized crime case where they haye been follow
ing the case for a long period of time, for example, they may know 
the accused backward and forward and inside out. On the other 
hand, many times they don't, and many times when bail is being 
set you've got an assistant U.S. attorney standing there who 
doesn't know much more than what's contained in the indictment 
or what the FBI agent's report to the grand jury was. Or maybe 
he's got a 302 statement, for example. But they go to the crime and 
you don't know a thing about the offender. You know nothing 
much about his background, especially where the defendant is 
transient. 

And I resort aJain to the drug cases-refer to those. They come 
from all over the place. The agents pick them up in Atlanta at the 
airport. Drug agents that can literally sniff some of these folks, and 
pick them up with contraband on them, arrest them on the spot 
and take them downtown. The agents don't know anything more 
than somebody got on a plane in Fort Lauderdale or Miami or 
Jacksonville, and went to Atlanta en route to Detroit or Los Ange
les, or whatever, with a bunch of cocaine, and they know nothing 
else about them. 

Without the pretrial services officer running some kind of inves
tigution in those cases, to me the judge is powerless to set bail on 
anything more than the fact that it's a drug case, and that this is a 
courier or pusher or manufacturer or something. 

Mr. SAWYER. I can see that kind of case, but I served as a pros
ecuting attorney for a period of time. We may not have had many 
of these total transients, but the police agencies, 9 times out of 10, 
knew the defendant intimately. 

Judge TJOFLAT. That's true, up around Grand Rapids. 
Mr. SAWYER. Don't you think on the setting of bail that the judge 

is very likely to consider the commission of a felony as it affects 
the defendant's credibility? You know, your earlier bringing out 
more than that, although the rules are to effect credibility. Don't 
the judges consider use of the question of likelihood to appear 
weighted with these other considerations? 

Judge TJOFLAT. You mean prior felony? 
Mr. SAWYER. Rjght. 
Judge TJOFLAT. Well, a prior felo~lY can be considered for all pur

poses at a bail hearing. 
Mr. SAWYER. I understand that. But I mean the rule in a trial is 

to effect their credibility. 
Judge TJOFLAT. I realize that. 
Mr. SAWYER. But, on the other hand, I'm sure it carries in many 

cases a lot more weight than credibility. 
Judge TJOFLAT. For sentencing purposes. 
Mr. SAWYER. What I'm wondering is while the prior commission 

of felonies may be considered in connection their likelihood to 
appear, whether the judges, while fixing bail, also, give some con
sideration to their likelihood to commit crime? 
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Judge TJOFLAT. They might. And I'm sure they ~o. If a d~strict 
judge doesn't want to get reversed-and to be candId about It-he 
puts in the record, HI am setting bail at $1 million that you can 
make." If the judge says, in effect, HI am detaining you on account 
of your prior record," hasn't the judge made a case for a quick writ 
to issue by the court of appeals on the theory that he didn't follow 
the Bail Reform Act of 1966? 

Mr. SAWYER. But, if the rap sheet shows he showed up for trial 
each of the last 17 times he was convicted, I'm sure that that would 
be persuasive, maybe against the bail, rather than some risk about 
showing up. 

Judge TJOFLAT. And the judge might put in the record that he 
finds on all the facts presented that the defendant is not likely to 
appear for trial, and if the facts are in there in sufficient detail and 
supported by the record, it's awfully difficult to set a trial judge 
aside. 

Mr. SAWYER. Well, with the little hit the trial judge, even with 
the pretrial investigation, can know, it's obviously a rather inexact 
science. Twenty-seven people who had already served considerable 
time in the Maryland State Penitentiary, were put on some sort of 
a work-release program and they created a minicrime wave; 26 out 
of the 27 were indicted for crimes running from murder and rape 
through armed robbery. They not only went through the presen
tence investigation, but they actually were under observation in 
the prison. Obviously, the program was just shut down in Mary
land and it was kind of a disaster. It's a pretty inexact science 
anyway. 

Judge TJOFLAT. It's as inexact as sentencing. 
Mr. SAWYER. Yes, I suppose so. I was interested in your reference 

to the State constitutional provision because I was involved with it 
sometime in the past. It's a strange, nonsensical thing, and almost 
every State has virtually the identical wording which says, "where 
the presumption is great." Well, of course, the presumption is of 
innocence at that point in time. I know we had a statute like this 
one in Michigan and I was surprised to find most other States just 
lifted the identical language from somewhere: Bail in all cases 
except in murder or a felony where proof of guilt is strong or the 
presumption great. 

Thank you. 
Mr. HUGHES. Thank you, Mr. Sawyer. Mr. Hall. 
Mr. HALL. No questions. 
Mr. HUGHES. Thunk you very much, Judge, Mr. Willetts, Mr. 

Ryan, Mr. Vaughan. We appreciate your testimony. You have been 
most helpful. We'd like to hold the record open so we can submit 
some formal questions to you. 

Judge TJOFLAT. Sure. Anything we can do, we will be happy to do 
it. 

Mr. HUGHES. We would be interested in ongoing studies and in 
looking at the particular courts and magistrates and the instances 
of rearrest, which I understand you might have some additional 
data for us on in the near future. 

We would like to hold the record for that particular information 
also. 
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We are going to have to recess the hearing until 2 p.m. in this 
room. 

[Whereupon, at 12:05 p.m., the hearing was recessed for lunch.] 

AFTERNOON SESSION [2:05 P.M.] 

Mr. HUGHES. The first item-first I appreciate Bruce Beaudin's 
consideration in permitting Madeleine Crohn to testify next. I un
derstand, Ms. Crohn, that you have a professional commitment this 
afternoon, and we're just delighted to have you here today. 

Madeleine Crohn is presently director of the pretrial services re
source center. Before this position, she was the deputy director of 
the court employment project in New York for 7 years, which was 
one of the first pretrial diversion programs created in this country. 

We appreciate your appearance before us today, and invite you 
to proceed in your own way. Your statement will be entered in the 
record in full, and you may proceed in any way you see fit. 

[The complete statement follows:] 

• 
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STATEMENT OF MADELEINE CROHN, DIRECTOR, PRETRIAL SERVICES 
RESOURCE CENTER 

~lr. Chairhlan and Members of the SUbcommittee: 

I am honored and pleased thilt this Subcomnittee has given me, and the 

agency which I represent here - The Pretrial Services Resource Center _ another 

oppor'tunity to testify on the subject of Title II of the Speedy Trial Act of 

1974. 
The recommendations which my colleagues and I had formulated for last 

year's hearings are unchanged: the proposed legislation is, for the most part, 

the same. Br iefly summari zed. our conclusions are that: 

(I 

Pretrial Services should be continued and expanded to all federal 

districts. 

An independant branch, wi thin the Administrative Of flce of the 

Uni ted States Courts (AOe), should establish and monitor 

standards for tne udministration of these agencies; and ensure 

that the Pretrial Serv lCI.!S fUnction is deSigned as flex ibly and 

a:> eost effectively as possible. 

Pr'etrial dgencies should be allowed to conduct other pretr lal 

screening functions; new programs however, such as Pretrial 

diversion, should be developed on a pilot baSis only, and 

evaluated against concrete s ta ted objectives. 

Before reviewing in more detail these three recomnendatlons. I would like 

to stress the importance of this particular legislation loihich proposes to 

maintain eXisting Pretrial Services Agencies and expand them throughout the 

federal system. The decision of this Congress will have a significant impact on 

state and local govet'nments: not only is federal law lOOked to, by states, as a 

direction which they often follow. 
But, in the current contex t of fear of 

crime, thil bill offers Congress an opportunity to set the example of a measured 

and effective response. 

, 

1. 

Q 
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IMPORTANCE!. OF TilE PRETRIAL SERVICES AGENCY LEGISLATION IN ENABLING STATE 

GOVERN~lENTS TO DEVELOP ~ JUDICIOUS RESPONSE TO THE FEAR OF VIOLENT CRIME. 

A. THE PROBLEM 

before the American Bar Chief Justice Burger's remarks 

1 AS30Qiation meeting in Chicago last year 2 and in HOLlston, this year echo 

a widespread sentiment. Most people bel ieve that violent crime has 

incI'eased significantly: we need only look to the recent covers of our 

nntional magazines. The perception affects the quality of life in this 

country. It lead s to a widespread belief that the crim inal justice system 

is not doing all it ~hould to alleviate the situation. Among several 

proposed responses, the Chief Justice - and many others - suggests a 

"tightening" of our bail laws; the underlying premise is that if we 

1 pretrl' al, we would witness a reduction in violent del-ained more peop e 

cI·ime. 

The problem is further compounded by our general inability to agree on 

what constitutes dangerous behav ior, and to pred ict future behav iour • The 

law:; of fal se ;->:)5i tives (our incarcerating people who would lIot ccmmit 

crimes in order to restrain ose wow th h ill) lead to unfairness and 

unnecessary cost. The laws of false negatives (releasing people who will 

conmit crimes) frustrate the publ c w c i hi h has a right to ex pect that the 

criminal justice system is doing all it can and should to provide for 

safety. 

Finally, we simply can no longer afford, as a society, the ineffective 

use of incarceration. Detention, whether at the pre- or post-trial stage -

has become an almost prohib i ti ve ex pense; in the face of our diminishing 

resources, it should be viewed as a scarce comnodity and used as sparingly 

as possible. 
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The questions which must then be raised - legislative issues aside3 • 

• 

• 
o 

How prevalent is, in fact. pretrial crime-and particularly 

those v iolent offenses which are of most concern to the 

public? 

How can we control this behavior? 

Among those options available to us, which ones can we, or 

should He, afford? 

13. 'i'HE SIGtI!rICflNCE Cf THE FEDERAL PRETRIAL SERVICES AGENCY EXPERIMENT. 

Two of tim wore striking statistics provided to us by the AOC are:
4 

1. Betwe~n 19'!6 and 19UO, pretrial crime in the experimental 

districts was reduced from 9 to less than 3~ for defendants 

released. at the same time as release rates were increased. 

2. Considering that upward of 90S of all defendants arrested are 

released, more than 971. of those are not rearrested while 

awaiting trial. ~ 

It is regrettable that some of the ambiguities of the research prevent 

us from directly attributing such reduction to the Pretrial Services 

Agencies. en the other hand, we find that such a red uction was not 

witnessed in those districts where there wel'e no Pretrial Services 

Agencies. Further, the remarkably low re-arrest rate of released 

defendants is confirmt!d, time and again, in local jurisdictions where 

pretrial agencies operate. 

The federal experiment does demonstrate that: 

--a higher proportion of defendants were released than before and 

yet: 

--failure to appear decreased, and 

--pretrial crime decreased. 

--------------------- ------------- -------------~---------
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Frail bot:1 a cost effective viewpoint and one that addresses public 

concern for safety, we must. ac knowledge the signi ficance of these find ings: 

• 

• 

• 

Pretrial serv ices agencies furnish the jud iciary with data 

otherwise not available thereby assisting in more informed 

decisions. 

They provide the judiciary with the possibility of applying 

and monitoring conditions which - even though designed to 

reduce flight - may also reduce opportunities for the 

defendant to comnit crimes. 

Just as importantly they track data and statistics which 

place aly problem associated with the release decision 

wi thin an informed and objective perspective. 

The point here is that without the assistance of the Pretrial Agency 

there is no Hay for us to verify if there is a problem, how extensive it 

is, and what can be done about it. 

C. POTENTIAL IMPACT CF THE LEGISLATION FOR STATE AND LOCAL GOVERNf1ENTS: 

States will be looking to this pa,-ticular Bill, whether or not it is 

passed, and if so in what language, for a number of traditional reasons. 

• We have repeatedly witnessed how legislation that affects 

our federal courts eventually shapes or transforms aspects 

of our state and local courts. A principal example is the 

Bail Reform Act that led to the adoption of new bail 

statutes by state legislatures-albeit with sane departure 

from the Act in several instances. Nonetheless, decisions 

that will be made by Congress as it reviews--and possibly 

expands--pretrial services agencies at the federal level 
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will bear consequences for pretrial programs around the 

country. If endorsed by Congress, the pretrial release 

concept will gain a legitimacy that should considerably 

assi "it· :'ocal jurisdictions as they decide upon the creation 

or continuation of pr~trial releDse agencies. 

Se~ond, ~hen a magistrate or judge makes a pretrial release 

de..:i!'ion aud determines what conditions should be applied to 

a partkulal' defendi-ttlt, Llle options are essentially the same 

whether at the feder'al or local level. The data which has 

been canpiled by the AOC represents the most ccmprehensive 

amount of infor'mation that was ever collected cn that 

critical :;tage of decision making in our criminal justice 

system. No t only ean information from the federal 

experiment be of great value to the development of pretrial 

programs at the stDte and 10CDl level; but the response by 

Congress to these find ings will influence elected official s I 

reaction to issues related to the pI'etrial release decision, 

The consequences of what Congress will or will not do regard ing this 

Bill are all the more crucial when one considers the extremely Severe 

si tuation faced by most states', 'I th 20 t t I· ore an s a es are under court order 

because of the overcroHding in or condit.ions of their institutions, Local 

facilities in countless jurisdictions are already faced with :>r about to 

undergo legal challenges, The picture is eVen bleaker as one realizes that 

the overall level of incarceration will continue to rise through this 

decade; and that construction alone cannot be the answer - both for reasons 

of cost and of timeliness, 

" 
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Typically, federal and state institutions turn to local facilities to 

ab sorb their overflow; t.hey will do so increasingly, as mandatory and other 

forms of sentencing reforms add to the number and length of prison 

sentences, The federal system is already near capacity, with the majority 

- if not totality - of its detained pretrial population in state or local 

insti tutions , 

The breaking point has already been reached in many places in this 

country. Pretrial mechanisms and programs are among the first requested to 

relieve the pressure. They cannot do so without legitimacy and suport. 

These arC' among the many i~sues which \o/e believe this Con;Jress must 

b «at , in mind when consldering thi s If>",1s1ation. 

I present Lhem here fran the perspective of an organization created by 

the De partment of Ju stice, LEAA, in 1976, and specificall y charged with 

developing an overvie~1 of pretrial justice issues 1n this country. Tlte 

requests for information and assistance we have received from the states 

over the last four years have convinced us of the urgency of the issues I 

just outlined, We are equally convinced - as a neutral, fact-finding 

organization - that changes in statutes and policies should be grounded in 

facts, not in perceptions that are sometimes shaped by dramatic but 

atypical cases, Pretrial agencies furnish those facts and thus assist in 

reaching responsible and informed decisions - which ultimate'iy benefit the 

system, policy makers and the country, 

The federal system has a unique responsibil i ty to reI ieve a critical 

local situation to which It contributes; and to provide leadership to 

states attempting to I'econc j,i~ concerns for public safety and for the law 

Hi th searce l'eSOUI'ces, 
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Gi ven the above context, I wish to elaborate on the thrEle 

r~comnendations listed earlier: 

II. RECOt1MENDATI:)NS 

A. PRETRIAL SERVICES SHOULD BE CONTINUED AND EXPANDED TO ALL OTHER 

FEDERAL DISTHlCTS. 

This commit.tee has been provided with ext.ensive information on t.he 

accomplishment.s of the ten pilot pret.rial services agencies (PSA's). Judge 

Geruld B. Tjoflat, Chairman of the Committee on the Administ.ration of the 

Probation System, U. S. Jud icial Con rerence t Mr. Guy Willetts, chief of the 

Pretrial Services Branch (U.S. AOC) and agency staff have been or will be 

reviewing findings of the AOC's report. 5 Their reconmendations at'e 

supported by the Genet'al Accounting Office report6 that endorses the 

continuation and expansion of these 8gencies. 

All reviews confirm that judicial officers who have received the 

support of PSA' s in their district consider their serv ices val uable. The 

data that was canpiled in the report 7 submitted by the Administrati vo 

Office of the U. S. Courts shows that during the experimental period 

nonfinancial release rates were increased and that the number of defendants 

detained pretrial was decreased. 8 It appears that the objectives stated in 

Title II of the Speedy Trial Act were met at least in part. 

We must. recognize here some of the ambiguities of the AOC' s report. 

Unfortunately, while it does offer some useful and important statistics, 

the conclusions are not, as definitive as had been hoped. In other words, 

we know to a certain extent what happened after the implementation of the 

pretrial agencies; but we are not certain of all the reasons for these 

differences, nor can we conclude that they were entirely attributable to 

--------- - ---
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the existence of PSAs. The limitatioM of the research should not 

preclude, however, the continuation and expansion of the pretrial agencies: 

• The data do support the fact that judicial officers make more 

informed and equitable decisions when aided by pr'etdal services 

agency. Options available through the agencies (such as 

supervision, monitoring of compliance, etc.), help reduce the 

number of defendants that ~Iould otherwi se be released on (or 

possib:y be detained because of) financial conditions. 

• TIlese posi t i ve I'esults arc not is01 aterj . Wh('n we look at the 

development of pretrial release programs in state and local 

courts, we consistently find that well-run release programs or 

systems can: 

--significantly decrease the number of defendants released 

through (or detained because of) imposition of financial 

bond; 

--provide alternatives to pretrial incarceration that will 

help ensure the appearance of the defendant at trial and 

the safety of the community; 

--compare favorably with appearance rates and rates of 

pretrial crime when no such agencies exist and t in fact t 

have a positive impact on flight and danger. 

• As indicated above, the issue of most proficient use of public 

monies in a time of financial constraints is paramount. In 

jurisdictions where a new correctional facility is being 

considered, implementation of a pretrial agency--or 

mechanishl--can save substantial construction costs by reducing 

the number of pretrial detainees. These findings are applicable 

... 
\~ 
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t.o th"! federal system: as I indi.cated earlier, federal hi'll or her, it is imperative to assess whether these 

institutions already operate naar capacity at a time when the conditione. are effective, suffiJient or superfluous. 

number of filings in federal courts is on the increase. It. follows that to be of value, the pretrial agencies should 

Meanwhile, state and local facilitie~ are facing their own crisis never cease to question t reassess t and modify the basis for 

and several are already unable to accomodate federal pretrial their recommendations and supports. To properly serve the 

detainees. A vigorous and responsible program of pretrial courts, they should be able to verify that they indeed 

services in all districts is imperative. recommend for I'elease the maximum number of defendants (in 

• Finally, the mechanism of pretr ial release screen ing should be other words, they should question whether their 

c.vailable to the defendants and the judicial officers in each recommendations are unnecessarily conservative); when and 

district. In addition to the efficiency-related principles what fonns of conditions are needed (as opposed to OR) and 

enumerated above equal access to such an opportunity is most efficient i which factors are better predictors of the 

c .. 'lsistent with our constitutional principles. pretr ial behav ior of the de fend ant. In sum t to be useful, 

B. THERE SHOULD BE AN INDEPENDENT BRANCH WITHIN THE Arx-tINISTHATIVE OFFICE the pretrial release agencies need to be capable of 

or' THE U. S. COURTS THAT ESTABLISHES AND MONITORS STANDARDS FOR THE reassessment and thereby be agents of responsible and 

ADI'-lIrHSTRATION OF THESE AGENCIES AND r.:NSURES THAT IMPLEMENTATION OF THE informed change. 

PRETRIAL RELEASE SERVICES FUNCTION [S AS FLEXIBLE AND AS COST EFFECTIVE AS Unless the cMtral administration that will govern the PSA IS 

rJS3IBLE. is allowed to focus exclusively on these developnents and 

1. The complex Hies which continuously face judicial officers takes the necessary actions with a full understanding of the 

and prosecuto>"s include their having to pI'edict human special nature of the population it deals with (e.g., 

behavior. This is true of the pretrial release decision: defendants that are still presumed innocent), the federal 

Will this person return to court? And will this person courts will be deprived of the exc~llence which they deserve. 

commit a crime while on pre-trial release?9 Prediction of any Again t while the AOC report shows that some differences did 

form of human behavior is-at best--a hazardous one. It exist between the probation-run and board-run PSA's, we 

requires intense study and continuous reassessment--if only regret that the report does not indicate why such differences 

to ensure that the decision is neither capricious nor existed. It has been suggested by both Judge Tjoflat and Mr. 

discriminatol·Y. Further, when the defendant has been Willetts that the disparities may be grounded in 

released, and more or less intensive conditions placed upon philosophical t pol1cy-ori'fnted t and procedural differences. 

) 

i' il 
If n 
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CommJn sense tells us that this assessment may indeed be 

correct. But whether the data is definitive or not, we can 

st111 presume that a central administration, which solely 

concentrates on the progressive development of this 

discipline, and is not affected by conflicting priorities, 

has a better chance to ensure the increasing success of the 

programs. 

2. The central agenC'y should develop minimal standards that 

govern the programs at the district level. These standar'ds 

should defjn€' how the agencies are expected to per fa riO and 

assist in the monitoring of their performance. They should 

be in keeping with the national standards developed by the 

National Association of Pretrial Serv ices Agencies and by the 

American Bar Association, reflect the philosoph)' and 

principles of the Bail Reform Act, and be reassessed on a 

regular basis as new information develops. 

The concept of standards, monitoring, and canpliance should 

be at the root of local operational structures. It seems to 

us that the question of who will be in charge of local 

implementation of the pretrial release service is less 

importar,t than the existence and enforcement of mechanisms to 

assess how well the local unj, t functions. While creation of 

a new agency with new staff may be the most viable option in 

some districts, it may not be so in sOlOe districts with a 

::.na11 or scattered population. Existing mechanisms and 

resources should not be ignored. For example, we have found 

at the local level that a 1 arge range of resources can be 

.. 
;1 
!I 
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as.1 ienell t.he ~~retrial. relea.3e fUnctions in a cost-effective 

manner and ill !<eeping with the professional mandates of the 

t(:js~:: v()luntet~rs, c~lImunity-based organizations with a good 

tra~k record, a local university which provides a pool of 

students. 

Therefore, the suggestion made by Mr. Willetts in his 

testimon y last 
10 

year I i.e., that the central office be 

allowed to subcontract with a variety of existing agencies, 

is an important one. As long as there are provisions for 

accountability and monitoring, the decision of assigning the 

pretrial release function should be dictated by the 

particular need s and situation of the Hstrict, not by 

uniformly applying a model th:1t may be too costly and 

r ' 'd 11 181 • 

C. PHETRIAL AGENCIES SHOULD BE ALLOWED TO SCREEN DEFENDANTS, NOT ONLY 

TOHARDS RECOt1HENDATIONS FOR PRETRIAL RELEASE, BUT ALSO FOR OTHER FUNCTIONS, 

SUCH AS ALTERNATIVES TO PROSECUTION. NEW PROGRAHS, HOIfEVER PARTICULARLY IN 

THE AREA OF PRETRIAL DISPOTIONAL ALTERNATIVES, SHOULD BE DEVELOPED ON A 

PILOT BASIS; AND THEIR SUCCESS IN MEETING STATED GOALS SHOULD BE ASSESSED 

BEFORE THEY ARE REPLICATED IN OTHER DISTRICTS. 

Again, as we look to local experiments, we find that--once the 

infrastructure of a pretrial release mechanism has been set-additional 

functions can be incorporated into the pretr ial reI ease agency. Recent 

developnents in Kentucky are a good example. The statewide pretrial 

agency, created under the auspices of the Kentucky Administrative Office of 
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the Co urts when bail bond ing for profit was eliminated in the r.ommonweal th, 

is now expanding sane of its units into mediation and pretrial diversion 

functions. 

Again, this development is suggested by common sense: the pretrial 

release staff interviews all defendants and, at that time, can obtain 

irlformation which might be necessary for other decisions as well. Th! s 

avoids the duplication of intel"views (by multiple programs each with a 

different pUt'pose) that are both costly to the system and potentially 

alienating to the defendant. By legislatively allowing for these 

additional functions, another useful and flexible mechanism can then be 

set--enabling the pretrial agency to meet other needs as they develop. 

For instance, the central-intake concept could be explored at the 

federal level. This function is currently being tested in some local 

jurisdictions. (}.Je central collection of data and screening function can 

identify--in addition to pretrial release information--eligibility for 

alternatives to prosecution or adjudication; eligibility for indigency 

programs; jail intake information. In the federal system a similal' 

procedure could be effective accomplished by the PSA's. 

This information can also be useful if a decision to handle the case 

in a noncriminal fashion seems appropriate. Two primary methods of 

noncrim inal d isposi tion cane to mind: med iation and diversion. Pretrial 

diversion has existed in local jurisdictions for a number of years, and 

legislation that would implement this concept in federal courts has b<:en 

introduced several times. Mediation and dispute resolution mechanisms have. 

been gaining popularity. 

While we recommend that the Pretrial Services Agencies be allowed to 

screen for al ternati ves, we wish to urge great caution as to the actual 

development of these other alternatives. 
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The balance sheet is still ambiguous on the merits of the various 

forms of noncrim inal d isposi tions. Their impact (on cost, recid ivism, and 

on the criminal justice system caseloads) has yet to be conclusively 

demonstrated. Further, since these options are provided to nonadjudicated 

defendants, a number of serious legal issues need to be considered. For 

these reasons, if such al ternatives are indeed develo ped at the federal 

level, we would recommend that this happen on a pilot basis; that 

objectives and criteria which would guide the operations and assessment of 

these prugrams be clearly spelled 

authorized only after sound and 

out; and that their replication be 

methodologically viable research 

demonstrates Lheir E'ffectiveness. AI so, if these programs are developed, 

the actual operatlons of those programs should not necessarily be assigned 

to the PSA IS; and subcontr'acting for service deliver'y to existing resources 

should take (.llace whenever possible. 
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A pretrial release program or system can assist the courts in making more 

equitable and fairer pretrial release decisions. To be effective, however, the 

program must lie cap::tble of and required t(1 re-assess continuously the basis for 

and succes~ of its recomnendations; it must be flexible enough to change 

dccorJingly; and it must be sensitive to the special needs and status of 

pretrial defendRnts. 

For the.::e reaSQns, despite some of the regrettable ambiguities of the AOC' s 

report to Congress, we recomnend that 1) pretrial service agencies be continued 

in the federal system and expanded progressively to all federal districts; 2) 

that they be placed under a central and independent agency within the 

Aaministrative Office of the Courts; 3) that this agency, with the sole purpose 

0f verifying the efficient administration of programs at the district level, 

issue standards, monitor compliance, and identify those changes necessary for 

optimal services; and 4) that prior to the establis~nent of pretrial agencies 

tm'oughout all district courts, the central administration review more 

definitively the data which it has canpiled and use this information when 

establishing these standards. 

We a! so reCO!f. nend tha t pret.rial serv ices agE'ncies be allowed to augment 

their screening functions for purposes other than pretrial release 

recommend ations; but tha t if programs (such as al ternati ves to prosecution and 

adjudication) are developed they be first tested C~ a pilot basis before 

replication occurs. 

Finally, we urge this Subcommitte to be mindful of the context within 

which this legislation will be introduced. We must be concerned with violent 

crime. We must also remember that every headline that declares the arrest of a 

person pending trial diverts our attention from the thousands released who are 

n:it rearrested. The wise and considered leadership froll your comnittee and from 

Congress can be the cornerstone on how well, or how poorly, we shape pretrial 

decisions in this decade. 

Thank you for your consideration of these few rr'"arks. 

" 

" 

" 

.\ 
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FOOTNOTES 

"There is a special category of criminal conduct that has increased 
significantly in recent years which might be called "bail crime". Remarks of 
Chief Justice Warren Burger at the Midyear Meeting of the American Bar 
Association, Chicago, Illinois, February 3,1980, p. 8. 

2 "It is clear that there is a startling amount of crime comni tted by persons 
on ,'elease awaiting trial •.. " Chief Justice Warren Burger's annual address to 
the Ameri.can Bar Association, Houston, Texas, February 8, 1981. 

3 Such as the appropriateness of detaining on grounds of future dangerousness, 
S01leone who has not been convicted of a crime-an issue on which the Supreme 
Court has, to date, been silent. 

4 "Fourth Report on the l'11plementation of Title II of the Speedy Trial Act of 
197411, Administrative Office of the United States Courts, Washington, D.C. 
June 1979. 

5 ibid 

6 "Statistical Results of the Bail Process in Eight Federal District Courtsll, 
General Accounting Office, Washington, D.C., November 1978. 

7 see supra 

8 We should note here, however, that similar improvements were also found in 
federal jurisd ictions that had no pretr'ial agenci es. For more in-depth 
discussion on the study of the Federal Pretrial Services Agencies, please see 
Pretrial Issues, "Current Research: a Review", Vol. 1, by Dr. Donald Pryor, 
Pretrial Services Resource Center, Washington, D.C., 1980. 

9 Even though the Bail Reform Act does not allow the jud icial officer to 
consider danger, the possibility of danger remains--if only subliminally--in 
the judicial officer's mind. 

10 Page 8 of his testimony presented before this Subcommittee on February 13, 
1980. 

11 We would further recommend that before programs are developed in other 
districts, the central office be required to fUl·ther review the data it has 
accumulated--and which has the potential for yielding more definitive 
assessments than those genel"ated to date. 
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TESTIMONY OF MADELEINE CROHN, DIRECTOR OF THE 
PRETRIAL SERVICES RESOURCE CENTER 

Ms. CROHN. Thank you, Mr. Chairman, members of the commit
t~e, for inviting me to testify on this bill and for welcoming me so 
kindly. And I do thank Mr. Beaudin for allowing me to be first on 
the agenda so I can present to you a few brief remarks at the be
ginning of this afternoon session. 

Our dialog today is particularly important in that it comes in the 
wake of an attack on President Reagan's life' and in the context of 
the concern~ which thi~ Nation has over viol~nt crime. I personally 
we~come thIS opportunIty because we are talking here about a bill 
whIch can provide leadership in this country as a measured and 
concerted response to violent crime. 

First let me give .you. a little of background and context for my 
remarks. The organIzatIOn I represent here-the pretrial services 
resource center-has been charged for the past 4 years with the 
task to develop an overview of pretrial justice issues around the 
country; and based on the information acquired, to provide assist
ar:ce to the St~te~ apd. to local government. Our ongoing dialog 
wIth count~ess JunsdICtIOns around the country, has convinced us 
t~at: Pretnal release syste!lls ~nd pr~g~ams are keyed to help re
lIeve the severe overcrowdIng In our JaIls' that this must be done 
r~sponsibly and objectively in order to respond to issues of commu
nIty safety; and finally that whether or not this legislation is 
passed, and the final language of the bill, if passed, will greatly in
fluence how the State and local governments will address their 
probl~ms, and whether or not they will support pretrial release 
agencIes at the local level. 

Last year I had the privilege to testify before the subcommittee 
and I made ~hr~e recommendations on behalf of my colleagues and 
of my organIzatIOn: 

First, that pretrial services should be continued and expanded to 
all Federal districts. 

Second, that an independent branch within the administrative 
office of ~h.e U.~. courts should establish and monitor standards for 
the ~dmlnlstr~tIO~ of these agencies, and insure that the pretrial 
se~ces functIOn IS defined as flexibly and as cost effectively as 
possIble. 

And the third recommendation, somewhat a side issue-is that 
the pr~trial ag~ncies should be allowed to conduct other pretrial 
scre~nmg functI?ns; new progra.ms, however; such as, pretrial di
verSIOn, should If ,developed be Implemented on a pilot basis only 
and eyaluated agaInst stated and concrete objectives. 

~ wIll be glad ~o elaborate in a couple of minutes on those three 
pOInts, and ce:talnly respond to any questions you might have. But 
fir~t I ~oul~ lIk;e to ~o back to my previous statement, that is, why 
thIS legIslatIOn IS so Important for the States. 

(is I mentioned earlier, violent crime is uppermost I think in the 
mlr:ds of. many I?eople aroUl;-d this country. We have seen it reflect
ed In. ChIef JustIce Burgers remarks before the ABA and we have 
seen It on the cover of national magazines. In the media it's front
page ~ews, One of the recommendations is that we should tighten 
our ball laws. 
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However, we have additional problems. For example-and it has 
been pointed out in this morning's testimonies we can predict, ~ut 
we can't predict very well. As a result we .both unne.cess~nly 
detain some people in order to lock up who mIght commIt cnmes 
during the pretrial period-and that's certainly.costly an? some
what unfair for those who would not have commItted a cnme. On 
the other hand, we also release people that will engage in criminal 
activity during the pretrial stage. And that's because basically we 
don't know how to predict with any great accuracy. . 

In addition, to further compound the problem, we are faced wIth 
diminishing resources. This is again confirmed by most people that 
we talk to at the local level: we can't afford to use any longer and 
indiscriminately Cine of the costliest methods of restraining people, 
that is incarceration. The local governments just don't have that 
kind of money. This is where pretrial agencies can make a signifi
cant difference. 

The data that was provided by the Federal PSA's is crucial to the 
point I am trying to make here. And by the way, that type. of.da~a 
is confirmed time and again in those States or those local Junsdlc
tions where effective pretrial programs are operating. 

If you recall, where pretrial services agencies operate in the Fed
era~l districts, pretrial crime was reduced from 9 or 10 percent to 
less than 3 percent; and when you consider that in those districts 
upward of 90 percent of the people who have been arrested are re
leased what this means is that more than 95-almost 97 percent of 
all reieased defendant&-are not rearrested during the pretrial 
stage. I think this is significant first because it says that we can 
release the largest majority of pretrial defendants at very little 
risk to the community; and I think there are very few systems that 
can claim that kind of success. Second, and perhaps even more im
portantly the pretrial agency. ~rovides us with information ~hat ~aI1 
be shared with the communItIes so that we can say what IS beIng 
done what the risks are, and what the options are for that commu
nity.' It is our general assessment that responsible polici~s are de
veloped on a base of credible information. Without the eXIstence of 
pretrial services agencies, that kind ~f possibility (Hsappear~. . . 

In summary, in terms of what thIS can m~an for local Juns~I~
tions and for the States, we think that at a tIme when local facIlI
ties ~re facing legal challenges for overcrowding or because of inap
propriate conditions; when overall levels of incarceration are going 
to continue to increase through the decade; when the Federal 
system itself is adding and co~tributing to the local pressure b.e
cause most pretrial defendants In the Federal system are housed In 
State and local jurisdictions; and when construction alone will be 
too expensive a solution and probably not even timely enough to 
redress the situation, a clear message should be sent and we hope 
that this Congress will send that clear message: that pr~trial ag~n
cies can be effective, are the best answer for controllIng pretnal 
criminal behavior, short of detention, and that they should be sup
ported. 

The information provided by Judge Tjoflat this morning and by 
Mr. Willetts and his colleagues attests to these conclusions. 

Now, in order for these objectives to be met also some basic prin
ciples need to be observed. 
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First, there should be an ongoing mechanism that helps the 
agency monitor the performance of the programs at the district 
level. This includes the ability and the will to continuously assess 
guidelines and approaches and challenge what has been done. This 
is why we recommend that an independent branch within the AOC 
be charged with establishing standards of performance; with moni
toring compliance or at least assessing whether those objectives 
have been met in each district; and with candid and ongoing ques
tioning of what the pretrial service agencies are doing. 

Second, should also be understood that an effective agency is one 
in the pretrial field which is not afraid to "take the heat" when 
atypical but unfortunate incident occurs. This assumes that there 
will be information available to the judiciary so that it can explain 
how and why recommendations are made, what the track record is, 
what the options are. And without that capacity for providing in
formation, support to the judiciary, the pretrial agency is useless. 

As long as those principles are included in the guidelines that 
will formulate the pretrial services agencies in the Federal system, 
we then believe it can be safely suggested that at the Federal level 
PSA's should be maintained; further, that they be progressively ex
panded to each district in order to provide the entire Federal 
system with a mechanism for improved and efficient pretrial re
lease decisions. 

If you wish me to elaborate later for I don't know how much 
time you wish to devote to some of these issues, I will be glad to 
explain why we think that diversion programs should be imple
mented on a pilot basis only. Details are provided in my written 
testimony. 

But, in summary, I believe that the proposed bill should be sup
ported and that it's essential that it be passed. 

The wise and the considered leadership that this committee and 
that Congress can provide in this area can be the cornerstone on 
how well, or how poorly, we shape pretrial decisions in this decade. 

Mr. HUGHES. Thank you very much, Ms. Crohn, for a very com-
prehensive and important statement. 

The Chair recognizes Mr. Sawyer, the gentleman from Michigan. 
Mr. SAWYER. I have no questions. 
Mr. HUGHES. Ms. Crohn, although the goal of the resource center 

has not been to afford direct assistance to Federal PSA's, do you 
see this as a possibility? 

Ms. CROHN. Well, frankly, I don't know what the possibilities are, 
since our funds will probably run out as of the end of September 
1981. As you may know, we were created specifically by the Law 
Enforcement Assistance Administration 4 years ago to work with 
local governments around the country so that they would be able 
to have access to information which otherwise would be unavail
able to them; in other words, to heip people learn about experi
ences in other states that may be applicable at the local level. Be
cause this primary mission of central information was designed for 
benefit of the state and local governments, assistance to the Feder
al system was pretty much excluded from the concept behind the 
creation of the resource center. But the collaboration of the center 
with the Federal system has been very useful, because we find that 
the pretrial release decision whether in a local court or in the Fed-
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era I system is essentially the same. And the data and experience 
acquired by the Federal PSA can be very useful to the States as 
well. 

Mr. HUGHES. What effect do the pretrial release programs have 
on the ultimate decision in the case-the sentence imposed upon 
defendants that are, in fact, convicted? 

Ms. CROHN. Well, most of the studies, including some of the 
recent ones, have confirmed time and again that whether or not 
the person is detained pretnal will have an impact on whether or 
not the person is convicted and how severally. More recent re
search suggests that in particular whether or not the offender will 
be sentenced to incarceration will be related to whether or not the 
defendant was held in pretrial detention. 

Mr. HUGHES. One of your recommendations would be to insure 
that the pretrial service functions are designed to be flexible. Do 
you find that the legislation that we are discussing provides that 
flexibility? 

Ms. CROHN. Yes. As I read the bill, I do. What I meant by a cen
tral agency combined with local flexibility is that two principles 
must be considered: first, that the type of access and services which 
are provided in one district should be available in another district; 
in order to offer equality in opportunities, objectives have to be 
stated, they have to be implemented, they have to be looked at and 
assessed. On the other hand, to reach these objectives, flexibility is 
crucial since local resources and needs will change greatly from 
one district to the next; and as I read the bill, it will be possible for 
the district to decide what is the best method to implement these 
objectives. We find, by the way, that in some States this type of 
flexibility translate into greater reduction of costs through the 
availability of volunteers and students. 

Mr. HUGHES. The facts that were adduced in the hearing this 
morning would indicate that the boards of trustees had a higher 
success ratio than the probation offices. Do you have any views on 
probation versus independent boards? 

Ms. CROHN. Yes. 1 think that the statistics which were compiled 
by the AOC do fsuggest that probation run agencies did not reform 
quite as well as the independent agencies run by the board of trust
ees; however, the data has not been able to tell us exactly why
but I think that the suggestions which were made last year and 
again this morning by Mr. Willetts, by Judge Tjoflat and by other 
colleagues, may indeed be accurate: when you serve two masters 
you unnecessarily serve one less well than the other. 

On the other hand, the real key is not necessarily who actually 
performs the pretrial task at the local level. For instance, creating 
a brandnew agency in every single district might be something 
which we cannot afford or which is not cost effective. 

However, there must be a capacity for monitoring that whoever 
delivers the service is doing it well. Only then the lesson we have 
learned from the presentation this morning can be gained from. 
This is why I think more important than anything else, is insuring 
the independence of the central agency and its capacity to set and 
uphold standards of performance. Then we will witness a continu
ation of the results that you look to in the board of trustee's experi
ments. 
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Mr. HUGHES. Well, thank you very much. You have been very 
helpful, and we appreciate your taking the time in your busy 
schedule to testify here today. 

Ms. CROHN. Thank you very much. 
Mr. HUGHES. Our next witness is Mr. Bruce Beaudin. Mr. Beau

din has se:rved as Director of the District of Columbia Pretrial 
Services Agency since October 1968. Mr. Beaudin has served as 
Deputy Director and Acting Director of the Legal Aid Agency of 
the District of Columbia and has authored and lectured on the sub
ject of pretrial release. 

Mr. Beaudin, we are just delighted to have you with us here this 
afternoon. We have your statement, which will be received without 
o~jection in ~ull i.n the record, and we hope that you can summa
rlze your testImony for us, so we can get to the questions. 

TESTIMONY OF BRUCE BEAUDIN, DIRECTOR, DISTRICT OF 
COLUMBIA PRETRIAL SERVICES AGENCY 

Mr. BEAUDIN. Mr. Chairman, I appreciate very much the chance 
to be here. I neglected to attach to the statement two very impor
tant letters, and I have supplied counsel with those letters. What 
they are, are letters from the magistrate here in the District of Co
~u~bia.who has worked with our agency since 1967, when we came 
Into eXIstence; and a letter from the chief judge of the local court 
system, in both of which letters a description of how our services 
are viewed, is contained. Since I referred to those letters in my 
statement, I thought it appropriate that you have them. I didn't 
know they weren't attached until I got here this morning. 

Mr. HUGHES. Without objection, they will be ddmitted for the 
record. 

[Complete statement follows:] 

PREPARED STATEMENT OF BRUCE D. BEAUDIN, ESQ., DIRECTOR, D.C. PRETRIAL SERVICES 
AGENCY 

SUMMARY 

H.R. 7084 provides in general for a long overdue reform in the criminal justice 
process. Since the Bail Reform Act of 1966 became law there has been no mecha
nism to assist the courts in the federal system with the implementation of that law. 
To the extent that 7084 would provide this service, it is, as I said, long overdue. 

Based. upon ~y ~5 years of ~xperience in administering a Pretrial Services 
Agency m the DIstrIct of ColumbIa, an agency which provides services to both the 
federal and local courts, I think that the Bill could be strengthened in the following 
aspects: 

(1) Section 3152 sho~ld. mandate. the. delivery of services in every federal district 
whether or not the DIstnct and CIrcUIt Courts have recommended their establish
ment; 

(2) The Chi~f Pretrial Se!vic~s Officer should be appointed by a panel consisting of 
a representatIve of the CIrcUIt Court of Appeals, a representative of the District 
Court, and a Magistrate; 

(3) The Chi~f .Pretrial Ser:rices Officer should be an attorney; and 
(4) An addItIOnal exceptIOn to the confidentiality section should be added to 

perm~t testimony. at condition violation hearings, contempt proceedings, and bail 
Jumpmg prosecutIOns, and the section should be amended to provide that no infor
matI?n can .b~ used in civil proceedings (e.g. deportation hearings, etc.). 

It IS a prIvIleg~ to be invited to te~tif~ before this Committee concerning Title II 
o~ the Speedy. Tnal Act ?f 1974 and Its Impact on the Bail Reform Act of 1966. As 
DIrector of thIS Agency smce 1968, Director of the Public Defender Service and Staff 
Attorney with that Office from 1964 until 1968, as a Member of the original staff of 
the D.C. Bail Project, as founder and Chairman of the Board of Trustees of the Pre-
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trial Services Resource Center and as founder, first President, and Co-Chairman of 
the Advisory Board of the National Association of Pretrial Services Agencies, and as 
a person concerned with the problems posed by the release of certain defendants, I 
hope that my experiences of the past 17 years can be of benefit to the deliberations 
of this Committee. 

Recognizing that the primary purpose for my testimony today is to provide infor
mation that will assist in the very important decision of whether to continue the 
existence of the pilot agencies or not, I find that it is impossible for me to do this 
without first addressing the issues that remain unanswered in the Bail Reform Act 
itself. 

BACKGROUND AND HISTORY 

In 1966 Congress passed the Federal Bail Reform Act. This law was the culmina
tion of many studies of the overwhelmingly complex probiems posed by the release 
of people pending trial. Because many people were indigent and because the bail 
system that had grown up in the United States usually required access to fairly 
large sums of money in order to secure release, many people were detained solely 
because of inability to raise the necessary funds. 

The original purpose for the enactment of the Bail Reform Act was to provide less 
restrictive and alternative methods of release for persons awaiting trial than the 
traditional surety option. Without recounting the evils of the surety system, the in
adequacies of financial conditions to address the specific problems posed, etc., suffice 
to say that the main goal of the Act was to effect the safe release of more people 
and to change the release method=- from financial to less restrictive nonfinancial 
means. 

Unfortunately, during hearings on the bills, the issue of community safety, al
though addressed in testimony, was never mentioned in the law. The sole criterion 
by which any release condition could be measured remained "will the condition im
posed reasonably assure the appearance of the defendant as required?" Indeed, 
under the Eighth Amendment, any condition that did not fit this definition would 
be declared "excessive". I will have more to say about the issue of safety later in 
this statement. 

At the time that the Bail Reform Act was being designed and debated, a parallel 
bill to create the D.C. Bail Agency, was also being debated. Since the District of Co
lumbia was a federal jurisdiction to which the Bail Reform Act would apply, and 
since the District of Columbia federal courts had jurisdiction over crimes that would 
have been state crimes in other jurisdictions, testimony was overwhelming that an 
agency should be created to assist in the implementation of the Bail Reform Act. As 
a matter of history the Bail Reform Act and the D.C. Bail Agency Act became effec
tive in September of 1966. 

Betw2en 1966 and 1970 the Act as it was implemented in the District received 
careful scrutiny as did the Agency created to assist in its implementation. As the 
result of this scrutiny, in 1971, the size of the Agency was tripled, its budget was 
tripled, and its functions were expanded to permit a number of services not mandat
ed in the original law. Those services are provided today and are similar to the serv
ices described in Title II of the Speedy Trial Act of 1974. 

Prior to 1971 most of the D.C. Bail Agency's work took place in the United States 
District Court for the District of Columbia. During the five years between 1966 and 
1971 the system witl1l)ssed a drastic change in the release practices of the courts. 
The proportion of people released on personal recognizance increased from only 5 
percent in 1966 to nearly 60 percent in 1971. The overall release rate jumped from 
45 to 70 percent. The detention population in the D.C. Jail diminished despite an 
overall increase in the number of cases coming into the criminal justice system. In 
addition, failure to appear rates and rearrest rates were studied. Because of the dif
ficulty of obtaining sufficient data no one could really say whether these rates in
creased. At the same time, there was a "feeling" that the rearrest rate was climbing 
although the failure to appear rate seemed to be constant. 

Since 1971 we have continued to serve the Federal courts in the District of Colum
bia. The value of this Agency's work can best be described by reference to the at
tached letter dated February 22, 1980 by one of the United States Magistrates in the 
District of Columbia. The most important of the statistics cited in that letter is the 
fact that better than 90 percent of the defendants charged in the United States Dis
trict Court are released and more than 95 percent appear as required. 

At the local level, the Agency's work in the Superior Court for the District of Co
lumbia, while higher in terms of act'.;oal numbers of cases processed, has about the 
same results. The D.C. Pretrial Sen-ices Agency, with a staff of 44, a budget of 
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slightly over one million dollars utiliz' f II 
~nd gr~duat~ students as its m~in pr~fe~sion~l :,~utomated system, law students 
24,000 mtervIews, supervised more than 14 000 d{~ force, conducted more than 
~onditions for the nearly 4,500 people on r~leas~~n 1 IOn~ of re~ease (an average of 3 
m every case prior to settin of bail b h .t any gIven bme) prepared reports 
tion letters, recorded 76 000 ~heck in c~llt ; Magls

l
trates, generated 35,000 notifica

by people who appeared 'in person: and sub~U~ d~ efiases, r~corded 16,900 check-in's 
tence reports of all defendants convicted fi e h m ormatIOn for use m the presen
pared in Calendar 1979. or w om presentence reports were pre-

THE BAIL REFORM ACT ITSELF 

As mentioned, the initial purpose of th B '1 R fi 
tives to the surety system to permit the e I al form Act was to p:ovide altern a
at the same time eliminating di"c~imi_nf.:_~ase 0 .. mor~ pe~ple pendmg trial while 
"payout." Yet, the Act did not ~dd;~~~i:l~hry prac~ICes base~ on fi,nancial ability to 
assure appearance as to protect society Teh pr!1cbce ~f settmg ~aIl not so much to 
sumed into risk of flight considerations'M e lss~e 0 commumty safety was sub
dangerous persons but justified the b~il any ~kl }e~~rs used high bail to detain 
follow that practice today. Unless the iss 0.0 rIS 0 19ht g~ounds. Many judges 
ue to be criticized for its apparent ineffiICI?e IS addressed the ball process will contin-_ ency. 

A. COMMUNI'l'Y SAFETY 

During the past 5 years there has been' d 
deal v.:ith the issue of danger at the bailan m.crease deIl}and by the community to 
reflective of the District of Columbia's int:~JtI~&' prorehdmg. That. outc~y, perhaps 
1971, has had some interestin results A uc IOn 0 t e danger Issue mto law in 
detention. Many states have au1horized 'th t leas.~ 5 st.ates have authorized pretrial 
the District of Columbia dan er can b e C0!lSI era. IOn of danger in fixing bail. In 
money bail (although the use ~f mone ba~O~sIdered. m fixmg any condition except 
thl> f'f'\nrll't;o~ ~~ ---L-'1' 1 1. •• y 11 IS permItted to assllrp ~npl>a"o"'cn) ~ •. ~_ 
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The Bail Reform Act rl00t:! nnt ":01'_:" LL-.. .. • _ 
the fixing of conditi~;s- of ;;l~;se PThi~lL hUl::t CUU~I; to consIder the issue of danger in 

Much can be said about the iss~e of dS or commg must be addressed. 
able !o provide us with a formula that ~irt~· ObI the °te han?, no. one has yet been 
certamty or preciseness who rna bd na e us 0 predIct wIth any degree of 
cerned, studies that conclude thaI d:ng:ngerou~. As far ~ future activity is con
Past activities which may be an indicati~Ousf ac s are predIctable are non-existent. 
been ~angerous thenselves do not reliably n ~ lr~~hntt dhan~er and which may have 
commIt dangerous acts. p. e IC a t ell' perpetrators will again 
A~ the same time, it is abundantly clear th t th . 

for ItS safety, does not intend to tolerate b h . e crmm';1mty at large, concerned 
~resent .inability of our s stem of c·· .e a~lOr 0 a vlOI~nt nature. Given the 
tIvely WIth alleged cdmiJaI behavio~Ifu~al ~u~bce to. deal SWIftly, fairly, and effec
courts to use bail procedures to deal with rtlls. mcreafcig pressure on legislators and 
.Su~sequent to the Judiciary Act of 1789 Ie ldsue 0 . anger. 

SbtutlOn, no American could be denied B . an th~ El~hth Amendment to the Con
~hat many offenses carried capital punish~~~~rf~rIal) ld non-capital cases. It is true 
~pe, ~urder, Armed Robber , etc could b ~n an . pe~ple accu;;ed of Burglary, 

eXIsts m only a few instance~ tod~ th e demed ball. Smce capItal punishment 
theory on which Bail was denied w:~ ose s~me people are eligible for bail The 
the ultimate in punishment (death) 'f one ':"~ldh presumed that a defendant facing 
no bail could be set that would insurl con VIC e would be so motivated to flee that 
pansi.on of the denial of bail from c:pifJerrcince. If that theory. is correct then ex-
mvalId: . 0 angerous non-capItal crimes may be 

DespIte the IIp' service paid to th " I " . 
purpose for bail' every Magistrate ~:h~lh~ e that rIs.k of flight is the only proper 
for danger. Although unarticulated da ever set ball has done so with a concern 
most significant role in the fixing of'b 'lnger has played and continues to play the 
. On June 1 of 1979 the Honorable EJ~ard M K . 
tI~?al Governor's 90nference in Crime Control ~aid~nnedy, In an address to the Na-

Our current ball procedures are not workin I' . 
sary threat to the safety of the communit It ff· !l particular, ~he pose an unneces-
':lures need substantial revision withintIi" IS tImfe thO recogmze that these proce
Constitution. ,e scope 0 w at is permissible under the 
Mo~t federal and state bail statut',s now 'f . 

permIt a suspect's release on bail 'u'd speCI y. that, 10 deciding whether to 
,J ges must conSIder only what is necessary to 
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secure the suspect's appearance at trial. Flight is the stated test. The law does not 
permit a judge to consider the defendant's potential dangerousness to the communi
ty in reaching the bail decision. Bail is designed only to insure the presence of a 
defendant in court. Preventive detention-the jailing of people not for what they 
have done in the past, but for what they might do in the future-is contrary to most 
existing bail statutes and offends the Bill of Rights. 

For the Nation as a whole, however, the problem of crimes committed by persons 
on bail continues to be a critical one. Statistics show that the likelihood of a person 
committing additional crimes while on bail is much higher than flight of the sus
pect. Although federal and state bail laws largely ignore this fact, the judges do not. 
Although they publicly deny it, many judges concede in private that they set high 
bail or jail a suspect because they feel the suspect is dangerous and will commit 
another crime if released. In effect, they nullify the law. They jail offenders because 
of danger, while adopting the transparent pretext that the offenders pose a risk of 
flight. But this approach is neither candid nor fair. Almost forty percent of the per
sons jailed in lieu of bail in the District of Columbia were deemed in one study to 
pose little risk of committing additional crimes if released." 

In short, though laws speak about risk of flight, bail setters think about risk of 
danger. The time for permitting an honest approllch to the danger issue is ripe. We 
must look to alternatives that will insure the protection of the community and the 
pretrial release of those accused of crime. 

While I do not necessarily subscribe to all of the pretrial detention provisions that 
exist in the laws governing release in the District of Columbia, I do believe that the 
issue of danger is addressed openly and honestly and that proper avenues of appeal 
and review of any decision to release or detain based on a finding of danger are 
available. The law permits the system to analyze the risks of danger and flight and 
deal with each separately. 

I commend to our attention D.C. Code § 28-1321-1832 (particularly § 1322-1332). 
These statutory sections provide a comprehensive release law that includes the pre
sumption of release, consideration of danger, protection of the rights of those ac
cused held in pretrial detention without bail, and a total approach to the problem 
posed by trying to predict danger, flight, appearance, etc. 

To be prefectly candid, when t.he law was first proposed in 1969 and 1970 I was 
adamantly opposed to the idea of openly permitting detention without bail and to 
allowing danger to be a criterion in fixing conditions of release. My reasons includ
ed: a belief in a Constitutional right to release (a right which derives from a com
bined reading of the Judiciary Act of 1789, the Eighth Amendment to the Constitu
tion, and the words of the United States Supreme Court in Carlson v. Landon and 
Stack, v. Boyle); a then recent study commissioned by the Department of Justice of 
the United States at a cost of $360,000 which concluded that danger could not be 
predicted; and a belief that wholesale detention without bail would occur. Subse
quent reflection has convinced me that although there are some minor flaws in the 
law, for the most part, it is a good one. It is the only &tatute I have seen that pro
vides the means to eliminate the hypocrisy that permits the unfettered pretrial de
tention of the poor under the fiction of II money bond "high enough to insure ap
pearance." To be sure, the law has not been used as intended. The retention of the 
surety option has permitted the judges to continue the practice of detaining danger
ou~ persons by employing the illegal but effective method of setting high money 
ball. 

Finally, there would seem to be little that would offend the Constitution if condi
tions designed to protect the community were imposed as conditions of release once 
a determination had been made that the defendant should be released and once that 
release was accomplished. It is my belief that the issue of danger is one which de
serves very careful consideration and analysis. Studies con)l'y·j.ssioned by the United 
States Department of Justice, the Law Enforcement Assisi-'" '. Administration, var
ious states and various independent organizations are preseh"ly under way to deter
mine whether there are effective methods for determining danger at the bail hear
ing. 

B. APPEARANCE IN COURT 

The traditional approach to the bail setting process has presumed that the pur
pose of bail is to assure the presenc!,! of the defendant in court to answer to the 
charges preferred. Traditionally, denial of bail in capital cases has been premised 
upon the belief that a person facing the ultimate punishment (death) has such over
powering motivation to flee that nothing could guarantee that person's appearance. 
This rationale, when extended to its logical end, should have as it corollary that 
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those who face little or no punishment will appear. Unfortunately, experience has 
shown both suppositions to be faul~y. . 

Since implementation of the Ball. Reform Act of 1966 m the Federal system and 
its progeny in various states, experience has shown u.s th~t all~ged m~rderers who 
are released pretrail do not flee while those charged With mmor crimes have. a 
much hig'her incidence of fail~re to appear. E,:en when those convICted ~.re permIt
ted to remain on release pendmg sentence their appearance rates. have .nvale~ and 
in most cases exceeded the appearance rat~s of those charged Wlt~ mmor Crimes. 
Data available from the D.C. Pretri<"! SerVices Agency shows 9. faIlure to appear 
rate for defendants charged with solieit,~g for ~rostit~tion nearl:y double that of the 
failure to appear rate of those chargec1 ,vlth varIOUS vIOlen~ felomes. . 

Studies completed in the Federal ~J ste:-n pursuant to Title. II of the Spe(~dy Trial 
Act of 1974 studies conducted in varIour ~'ates, and data avaIlable through the Pre
trial Servic~s Resource Center all bear t;'~" the fact that failures to appear generally 
occur with much more frequency in misdemeanor cases than in felonies. These stud
ies also confirm the fact that those defendants charged with violent crimes and re
leased pretrial have an exemplary record of appearance. 

Based on these data the rationale upon which bail in capital c.ases has. ~een 
denied is nothing short of erroneous. Community ties and appropriate condItions 
insure appearance irrespective .of the crime charged. . ., 

We can conclude from expenence and from confeSSIOns made. by ball settmg. mag
istrates that the issue of flight is neither the first nor the most Important conSIdera-
tion at the bail hearing. . . . . 

The American Bar Association, the National Advisory CommISSIOn on Cnmmal 
Justice Standards and Goals, the National Association ~f ~retrial Services Agencies, 
and the States of Wisconsin, Kentucky, Oregon, and IllInOIS have all c0l!-cl~ded that 
the surety option of release serves absolutely no purpose. Both aSSOCIatIOns h!;lve 
re~ommended abolition of surety for profit. I~ the sta.te.s ,named, the surety optIOn 
has been eliminated and data reveal that neither reCIdIVIsm as measured by rear
rest nor failures to appear have increased while the percentage of people who have 
been able to secure release has increased. In f.3ct, the commonwealth of Kentucky 
has made it a crime to post bor:d for profit and the Kentucky Supreme Court has 
upheld the validity of that law. . 

The surety bondsman has existed in our criminal justice society as an mdepend
ent busi.ness person who exists to make a profit. In most cases, a. suret~ ch.arges 10 
percent of the bond set as his fee for effecting release. That fee, once paId, IS nonre
fundable. We have permitted this enterprise on the theory that the bondsman, 
having a substantial monetary stake in the defpndant's .appearance (he. m.e}' be 
liable for the face amount of the bond if the def0tldant falls to appear) WIll msure 
the appearance of his bailees. Again, data be.ing. colle.cted by yarious pretrial serv
ices agencies, courts, and independent orgamzatIOns IS revealmg. Most defendants 
who fail to appear are brought back into the. ~ystem by law er;forcemcnt officer,S 
executing warrants not by bondsmei.'l. In addItion, where forfeitures are orderea, 
they are seldom, if ever, collected. . 

What has been recommended and what has replaced the surety system. is an 
option which permits the defendant to post 10 percent of the bond amount wI~h t~e 
court. Consider that the defendant who posts such a bond has a real stake m hlS 
own appearance since all or most of the money post~d. wil~ be returned upon c~m
pletion of the ca?e. It only makes sense ~hat ~hE' ehmU}atIOn of the surety optIOn 
and the substitutIOn of the 10 percent optIOn WIll result m a better appearance rate 
for the simple reason that the defendant owns an intel'est in his appearance. 

In conclusion it is my belief that if the Act is amended to permit judges to protect 
the safety of the cnmmunity by imposing conditions designe? to acc?I!lplish that, we 
can virtualJy eliminat~ the need for surety and other finanCIal condItions. 

THE ROLE OF THE PRETRIAL SERVICES AGENCY 

Un,,10r the terms of the Speedy Trial Ac~ of 19? 4, the ~xperi!l1ental agencies were 
to interview, verify, present reports, prOVI?e SOCIal serv!ces dlrec~ly ?r referr~ls to 
community based agencies that could prOVIde thosE' serVlces, provld~ lIlformat~on at 
sentencing, monitor e:mditions of release, al!-d perform other functIOns as desIgna~
ed. It is obvious that these services were deSIgnated so that as many people as POSSI
ble could be released pretrial with conditions that would insure their appearance 
(and protect the community although this purpose is illegal under the prl2sent law.) 

__ How an agency approaches these tasks can dramatically affect its imP:3ct on the l;11-
timate implementation of the Bail Reform Act. If, for e~ample, an a~tItl:'de prev~Ils 
that there is really no need to interview every defendant or to prOVIde mformatIOn 
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to the bail setter in every case, then, the bail setter has no choice but to follow old 
practices and rely upon incompiete information. At the same time, unless the 
Agency carries out its function under a philosophy that each defendant is entitled 
to release on the least restrictive conditions possible its standards will fall short of 
the innovative thinking necessary to convince and cajole a criminal justice system 
used to other practices to change. 

As was noted in the General Accounting Office report there is confusion among 
the judiciary with respect to the issues of danger and flight. Bail is not set with any 
consistency. As long as there are individual judges and individual defendants bail 
probably should not be based upon things such as heinousness of crime, etc., nor 
should conditions be the same for each case. It is only an agency, however, that can 
provide the consistency of approach and uniformity of process that will ultimately 
persuade a system to change. Thus, it is important that an agency not only carry 
out its statutory mandates but also act as a catalyst., otherwise, the program is prob
ably doomed to fall. 

In Title II the Congress apparently intended to test the differences between imple
mentation of the Act under probation directed agencies versus implementation 
under independent board directed agencies. From the testimony that I have read 
and by the standards under which I would judge the relevant effectiveness of the 
agencies, I wou.ld conclude that independent agencies are far superior. 

Key questions that should }')e asked and answered concerning effectiveness must 
include: 

1. Out of the universe of H,ose arrested and presented for bail hearings what per
cent had Pretrial Services Agt.'l1cy reports ready at the time of the hearing? 

2. Was there a difference bet .... ~en trustee and probation districts? 
3. Did the percentage of personal recognizance releases increase as a result of the 

agency's presence? Even if the total released popUlation increased it is critical to 
know whether there was a shift in the percentage of those who secured release 
through surety and those who were released on personal recognizance. Remember, 
the Act directs that the least restrictive conditions be used. 

4. W ilS there a difference between !:;rustee and probation districts? 
5. Was there a percentage change in the failures to appear before and after the 

agencies bfJgan work? And was there a difference between trustee and probation dis
tricts? 

6. What about detention rates? Did the percentage increase or decrease? 
Based on what I have observed in my role as a consultant to the Law Enforce

ment Assistance Administration I can categorically say that an agency that con
cerns itself first ':. ith the philcsophy of release based upon constitutional and statu
tory presumptions of innocence and the right to release will be more effective than 
will those agencies with other concerns. 

STRUCl'URE AND STAFF OF AGENCIES 

As should be plainly evident by now, it is my belief that without an agency to 
assist with implementation of the Bail Reforrll Act the system will do little or noth
ing to change its practices. The American Bar Association and the National Associ
ation of Pretrial Services Agencies both are explicit and emphatic in their recom
mendations that pretrial services agencies must exist if' we are to correct the wide
spread practices that result in wholesale detention of people pretrial. Assuming that 
this is true, a decision as to how these agencies should be structured, the authority 
under which they should function, and the requirements for the type of staff best 
qualified to deal with the pro.blems posed may really become critical. 

For nearly 15 years this Agency has accomplished its work utilizing primarily law 
and graduate students under the immediate supervision of a lawyer who answers to 
a Board composed of Judges of the several courts. While it may seem a most self
serving statement I have seen no other Agell\!Y that has the independence of move
ment, the enthusiasm or the philosophical outlOOK required for effective implemen
tation of a law which requires releasfl. I believe that the ultimate objective of the 
existence of an Agency such as ours and such as those created under Title II should 
be the release of as many people as possible. The attached letters of Chief Judge 
Newman and Magistrate Dwyer should be the best evidence that our Agency is ac
complishing that objective. 

Mr. Willetts in his testimony referred to the role our Agency played in assisting 
the Administrative Office of the United States Courts with its initial training of 
staff for the new agencies. It was of concern to me then and remains of concern to 
me now that the higher standards for employment imposed by the Administrative 
Office require people with substantially more degrees and education than those of 
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our Agency. While it is true that certain training disadvantages result with the em
ployment of students, the benefits far outweigh any disadvantages. Enthusiasm, con
stant turnover, fresh approach and lower salaries argue strongly for staff patterns 
such as we utilize when the final product is one that seems to be closer to that 
sought under the terms of the Bail Reform Act. Cost effectiveness is important. 

In October of 1980, the D.C. Pretrial Services Agency was awarded an Exemplary 
Program designation by the U.S. Department of Justice. Since 1973, only 34 pro
grams out of the 630 that applied were selected as exemplary. In its award letter, 
the Department said: 

u* * * the Board noted its success in implementing a wide range of procedures 
and innovations for assuring the constitutional right of release for defendants while 
maintaining a low failure to appear rate. The Board was also impressed with the 
screening and processing procedures used to identify and monitor eligible clients. In 
addition, it noted the close working relationship between the Pretrial program, the 
police department, judges and community service agencies and its ability to be an 
accepted part of the criminal justice community. The Board also commended the 
staff of the program for demonstrating a willingne38 to experiment with new and 
innovative techniques." 

In addition, the Department also awarded the Agency a Grant of $150,000 to 
study its unique program of identifying separately da.nger and flight concerns. 

As I stated in my testimony last year, I believe that the structure of this Agency 
(an Executive Committee composed of Judges; a Dire'Ctor, who is an attorney; and a 
staff composed principally of law and graduate students) is the reason that we have 
achieved this level of performance. 

SUGGESTIONS FOR CHANGE 

§ 3152 presently directs the establishment of pretrial services in those districts 
other than the District of Columbia where the Circuit and District Courts have con
cluded that the services are necessary. I believe that the services should be mandat
ed in all Federal Districts to avoid potential problems of equal protection under the 
VIII, XI, and XIV Amendments. 

§ 3153 provides that Probation Officers may serve as Chief Pretrial Services Offi
cers. I believe Chief Pretrial Services Officers should be attorneys for a number of 
reasons: 

Attorneys have been trained to reconcile differences between V and VIII Amend
ment rights. This conflict P,',ust be addressed constantly in the daily operations of an 
Agency; 

An attorney will have no specific allegiance to another Agency already operating 
within the system. A Probation Officer's concern will be the carrying out of proba
tion services and his training is one that presumes guilt as opposed to a lawyer's 
training, which presumes innocence; 

The lawyer will possess training in advocacy, a necessary prerequisite to overcome 
the built-in inertia of the justice system. 

§ 3153 should also be amended with respect to the confidentiality provisions to; 
preclude the use of information in any civil proceeding (e.g., deportation hearings 

and the like); and 
permit the use of information in proceedings concerning condition violation hear

ings, and prosecutions for bail jumping and contempt. 
Since the Agency will be charged with monitoring conditions of release and pro

viding notices of required appearances, the best evidence of willful violation or fail
ure to appear will be the information contained in the Agencies files; it is, therefore, 
important to permit testimony in these types of criminal proceedings in order to en
force the sanctions outlined in the Bail Reform Act. 

CONCLUSION 

To achieve the safe release of the greatest number of persons possible on the least 
restrictive conditions possible should be the goal of the Bail Reform Act and of those 
charged with its implementation. Stumbling blocks to achieving that goal include 
such things as the inability under the present law to set conditions designed to pro
tect the community, the existence of financial conditions which preserve the poten
tial for discriminatory practices that are based on financial ability, adequate infor
mation upon which intelligent decisions can be based, supervision that will insure 
appearance in court when required and acceptance by those charged with imple
menting the law of the principles upon which it is ba..c;ed. The existence of pretrial 
services agencies drastically affects ihe bail setting practices of those charged with 
that responsibility. The philosophical orientation of the administrators of the agen-
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cies dramatically affects the design and imple~entation of ~he operation~ of t~os: 
. I b r ve that the agencies must be mdependent m struct1lre, m. phllos 

ag~nclr~' ide~l~e , and in practice. I also believe that this ~ndep~ndence I,S m~re 

!i~~r~ ~h~~hi.~~~dt!t~h;r~~~~~~:e i~dt t~:~!i' d~i~:nbl:~~~~:~~~~ri:~~:q~; 
mate governmg authonty must provl e some msu a IOn 'bl D 
control while at the same time assuring responsiveness to the group responsl e or 

seit~:p~:~~~te your consideratio~ in inviting me tOhtetstlifY"lfpol~g~z~ f~~i~h~e~~nr.:-
of my statement, and offer my smcere assurance t a WI assls m 
portant project in whatever way that I can. 

\. 
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DISTRICT OF COLUMBIA COURT uF APPEALS 
WASHINGTON. D. C. 

CHAJ.40ER"S Of" 

CHIE .... JUDGE TH[ODORE' Ft. NEWMAN. JR. 

Frank Shults 
Program Monitor 
Model Program Development Division 

February 26, 1980 

Office of Development Testing and Dissemination 
NILE CJ 
LEAA 
U.S. Department of Justice 
Washington, D.C. 20531 

Dear Mr. Shults: 

I understand that the District of Columbia Pretrial Services Agency 
has applied for selection as an Exemplary Project in the "Altenlatives 
to Pretrial Detention" category. It is my purpose to urge favorable 
consideration for their application. 

My support for this honor for the agency is based upon my par
ticular experiences at two levels: national and local. At the 
national level, as a member of several organizations--including the 
Board of Directors of the National Center for State Courts and the Board 
of Trustees of the Pretrial Servites Resource Center--I 7~view 
descriptions of many experiments, projects, and the like in the court 
and bail reform areas. Based upon my persona] knowledge of the work 
accomplished by the D.C. Pretrial Services Agency as compare.! with what 
I have seen ann read about other programs, I have yet to discover one ' 
that carries out as many functions with the highly significant result 
of the pretrial release of 70% of all accused. 

At the local level, as Chief Judge of the District of Columbia 
Court "ystem, as a former trial judge in this city, and as a practic
ing attorney for many, many years, I have known of few other ~g~ncies 
that enjoy the reputation for hard, accurate, and effective work that 
can be attributed to this agency. 

17 
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While I am certain that their application describes in detail their 
overall goals, programs, operations, automated system, and research 
efforts, I doubt that it can convey the aura of what the agency really 
accomplishes. For example, at the appellate level, many of our opinions 
have referred explicitly to the work of the agency while many others 
have relied upon its work in part. At the trial level, it is a mark of 
singularity that no judge would even attempt to fix bail absent a report 
from the agency. As you might suspect, such was not always the case. 

The key factor, however, upon which I base my conclusion that this 
program indeed merits your favorable action is the results it achieves. 
As head of the District of Columbia Judicial Planning Comm~ttee'and, 
more important, as the Chief Judge of the court responsible ultimately 
for the oversight of criminal justice matters in the city, I am con
cerned about the rights of its citizens and any situation that impacts 
upon those rights. Pretrial detention is an awesome prospect, yet one 
with which we are all faced and must deal. It is truly remarkable to 
me that in the face of a statute which permits the outright detention of 
certain defendants, the agency is instrumental in fostering an atmos
phere in which over 70% of all persons brought before the courts are 
released. Given the proportion of felonies charged and the large number 
of persons already on some type of release at the time of arrest (over 
30%), the result is even more remarkable. 

Finally, I have experienced the work of the agency first-hand, in 
cases reviewed in this court and in many cases brought before me as a 
trial judge. I believe that their work has been and continues to be 
instrumental in leading our system to have faith in the principle of 
innocent until proven guilty--particularly as it applies to the bail 
process. Our city is fortunate that its judges have the confidence to 
apply this principle and this confidence exists in large part because 
of the effective work of the D.C. Pretrial Services Agency. 

Yours tru7'r \~ 

,~~_i:~ r-
Theod e R. Ne~~an, Jr. 

Chi: Judge / 
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UNITED STATES MAGISTRATE 
UNITED STATES DISTRICT COURT 

DISTRICT OF COLUMBIA 
WASHINCTON. D. C. 20001 

February 22, 1980 

Frank Shults, Program Monitor 
Model Program Develooment Division 
Office of Development, Testing, 

and Dissemination 
NILE CJ 
Law Enforcement Assistance Administration 
u.s. Department of Justice 
Washington, D.C. 20531 

Dear Mr. Shults: 

I am writing this letter in support of the application 
by the District of Columbia Pretrial Services Agency for 
status as an Exemplary Project in the "alternative to 
pretrial detention" category. 

Under the terms of the various u.S. Magistrates' Acts, 
Federal Magistrates bear primary responsibility for the 
setting of the terms and conditions of release for all 
defendants arrested on Federal charges, under the conditions 
set down in the Bail Reform Act. This is not an eaSY task, 
requiring as it does the determination of what conditions 
of release will be sufficient to ensure that the defendant 
reappears before the court when required. In order to make 
the most intelligent decision, we need as much information 
as possible about the individuals before us. This information 
needs to include community ties; criminal history; record 
of compliance, or non-compliance with earlier release orders; 
employment history; parole or probation status; etc. The 
Pretrial Services Agency provides us with data; verifies it, 
if possibl~ and supervises the conditions set; and notifies 
the defendant of his next appearance date. 

I know that there are agencies throughout the country 
which provide some or all of the services we receive here. 
In 1975, Congress created 10 pilot programs within the F'ederal 
system, patterned after the D.C. system. I am told that, 
even as I write, hearings are being conducted to determine 
whether these aaencies should continue, and under what condi
tions and superVision. I also understand that the Judicial 
Conference of the u.S. is recommending their continuation 
in a form substantially similar to the D.C. Agency. Thus, 
it serves as a model for Federal and state agencies throughout 
the country, as well as a training facility for staff directors 
and members. 

.. 
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Page Two 
February 22, 1980 
Frank Shults, Program Monitor 

Prior to my appointment as a u.S. Magistrate, I was in 
private practice for twenty years; primarily in criminal 
trial work, in the local and Federal courts in this area. 
When the Agency was first started in D.C., I welcomed it 
with open arms, since it was of such value to the clients 
I represented, and to me in attempting to represent them 
effectively. To my knowledg~ it has alwa~s been the only 
organization that serves both Federal and local court systems, 
with their different needs, different types of offenses, 
and their different bail laws. 

I don't think, however, that I fully appreciated the 
value of the .I\gency's work until I went on the bench in 
1972, and was faced with the responsibility not of represent
ing a client, but of making decisions which would be both 
legal, and fair to the best interests of al~ parties. without 
the help of the Agency my job would be infinitely more diffi
cult. I have discussed this with Magistrates throughout the 
country, who are most envious of me for having this resource 
available. 

Although I am sure the Agency's application contains 
a detailed description of its procedures, I wonder if it 
fully depicts their impact. speaking as a judge, I can say 
that it is great. When I set a bond, I need the best and 
most complete information possible. In my view, the bail 
setting function is almost the most vital part of the entire 
judicial process. Certainly in many ways it has the greatest 
impact on the future of the person involved. Not only my 
own legal experience, but many studies have shown that the 
defendant on bond stands a greater chance of being acquitted; 
or of being placed on probation if convicted. Meanwhile, 
of course, family ties, employment, etc. can be maintained, 
with all the advantages this implies, including the dollar 
savings to the community. 

Only complete and accurate informa~ion can produce an 
intelligent bail setting; and this I get from the Agency 
each time. As a result, somewhat more than 90% of the 
defendants are released; and of these, more than 95% return 
as instructed. 

Both as an attorney and as a judge I believe that the 
D.C. Agency more than deserves formal recognition as an 
Exemplary Program. It has earned that status in this city 
among everyone connected with the criminal justice sjstem, 
as a result of its fine work. If you have any questions, 
or if I can be of assistance, please do not hesitate to 
contact me. 

Very truly yours, 

~
_ 7-~~ 

JEAN F. DTVYE~ 1 
United states Magistrate 
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Mr. BEAUDIN. I would like to summarize my statement by hitting 
four or five points very quickly. One, on the need for services, there 
is no need for me to say anything, because Mr. Willetts and Judge 
Tjoflat and everyone else who will testify concedes that there is a 
need for those services to have a more cost-effective system of 
criminal justice, at least in its administration of bail. 

The only fault that I find in the bill is that I think the services 
should be mandated in every Federal district. I don't think a dis
trict should have the option to choose whether to make the service 
available or not, and it may be that I don't have an updated ver
sion of the bill, but I thought I remembered a section that said it 
would be up to a particular district to decide whether or not there 
should be those services. If that v :~re true, I do think there would 
be equal protection problems, and I think no matter what form the 
services ultimately should take, the testimony that you heard 
today and other testimony that will be presented, will indicate the 
absolute cost efficiency of having this service, that is, int.~rview, 
verification, and information presented to a bail setter. 

Incidentally, I suspect you and the subcommittee will be interest
ed in what our agency did with Mr. Hinckley. You may know that 
everybody that's charged with crime in the District of Columbia is 
brought to our agency for an interview and we, by statute, must 
make recommendations in those cases. Now when Mr. Hinckley 
came in late last night, the FBI arranged that we conduct an inter
view with the defendant. We were able to verify through arrange
ments with the FBI, information he gave us with his family and 
with some of his doctors that he had had in the past, and we made 
a recommendation before the magistrate considering the case, that 
he be committed immediately for mental examination or mental 
screening by the Forensic Psychiatry Department of the District of 
Columbia. 

My understanding is that Magistrate Burnett ordered that proce
dure and the forensic people will report on Thursday, at the next 
scheduled hearing, on whether or not the defendant should be com
mitted for a full examination. 

Mr. HUGHES. Let me just interrupt here. What options did the 
magistrate have in determining bail? 

Mr. BEAUDIN. The one thing I would like to talk about later, Mr. 
Hughes, is that the Bail Reform Act needs to be amended. You 
may not want to talk much about that now, but I have been argu
ing--

Mr. HUGHES. I don't know why not. 
Mr. BEAUDIN. Well, there are other issues that are probably 

more important. The options he had, really, were to set bail. The 
Bail Reform Act really doesn't provide that he can commit a de
fendant without bond. But as a matter of fact, I don't even know 
that legally he can be committed for this temporary period during 
which an examination is being conducted without bond. 

Mr. HUGHES. That's the reason I asked. It's an interesting point. 
Mr. BEAUDIN. Well, it happens all over the country that defend

ants are committed and are held. Now the Bail Reform Act pro
vides that somebody can be held in 24-hour custody for specific pur
poses, so that it could be that under that provision the defendant 
was held with no bond set, and since he's not charged with a capi-

-----. ---
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tal offense at this minute, there's no way legally that bail could be 
denied. Some bail has to be set. Now I did not se~ t~e order ~yself, 
but I would suspect that the order would have In It somethmg to 
the effect that he would be committed in 24-hour custody for the 
purpose of the conduct of this mental examination. 

Mr. HUGHES. That 24-hour custody runs from the time of ar-
raignment, I would presume. , 

Mr. BEAUDIN. Well I don't know. I honestly don t know. As far 
as I know there aren\ any decisions on it. I take it he will be back 
Thursday: and at that point if the repo~t. were to be tl;at he Ehould 
be committed there is a statutory provIsIOn under whIch he can be 
committed fo; full examination and in that case, bail would not be 
set. . . U d 

Granting the need for the services, tpe next questIOn 1.S,. n er 
what form? There's no doubt in my mInd that to put thIS m a~y 
form in any way other than an independent form would be to kIll 
the program. And I'll have more to say about that in a few ~in
utes. We should talk about cost efficiency. The most cost-effi?Ient 
way to accomplish pretrial servic~s~ has alread~ been explaIned, 
and it's been demonstrated that It s cost effectIve to release a.s 
many people as possible, consistent with the safe~y of the com~unI
ty' as opposed to detaining those that are questIOnable, even If we 
h~ve to put some extra supervision on a certain number of people. 
The least costly way in the long run i~ t<;> su:per~ise .rather than .to 
have people detained at the cost of bUIldIng InstItutIOns and maIn-
taining them. . ' . 

The most effective way, then, of releasmg these people IS stIll at 
issue, and I'll give you some facts about that in a few minutes. I 
suggest that we compare what our agency .has don~, ~ot only 
against the board run districts, and the probatIO~ run dIStrIcts, but 
against the whole program that was run as a pIlot by the Federal 
system. 

Specifically, our statute di~ects that we use l!iw students and 
graduate students in our serVICes. You heard testImony today that 
in 48 months 42.000 interviews were conducted, 22,000 defendants 
were supervi~ed,· and it cost $12 million to do that, using 106 pro
fessionals, now 88, and 58 clerical people. 

In the same time period we have interviewed over 100,000. de
fendants. That's more than twice as many. We have supervIsed 
over 48,000 defendants. That's over twice as many. And it cost $4 
million in 4 years. . 

I would submit that a 300-percent increase in cost to accompbsh 
half the work product indicates questionable efficiency. 

One thing that the experiment did not do that would ha-ye been 
of substantial value to this committee and anybody else In C~m
gress was to contract out services with exist~ng .St~te. a~encI~s. 
There are agencies in place in all of t?e maJ~r. JUrISdlc:tIOns, In 
Philadelphia, in New York, in San FrancIsco, ana In Washmgton to 
name but a few places where the State-run agency could have con
ducted exactly the same series of services for the Federal system, 
and it would have cost a hell of a lot less than it cost to put a 
whole new organization into ,Place. . 

Since no contract-for-servICes attempts were made, there IS no 
data to compare whether such methods would have been efficient 
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and that's one of the r-easons that I wanted to know what our 
record was. We serve both the Federal and the local jurisdictions in 
the District of Columbia and comparison of our operations with 
those conducted by the administrative office of the courts might 
give you data from which you could make value, cost-efficiency 
jUdgments. 

With respect to efficiency let me echo Judge Tjoflat's statements 
about serving two masters. In many jurisdictions at the State level 
the development of pretrial services agencies, where those agencies 
have begun under VISTA or LEAA funding or whatever means has 
been troublesome. When funding ends and they become part of a 
governmental agency, whether that be probation, correction, or 
what have you, the general efficiency measured in terms of the 
number of interviews conducted, number of recommendations 
made and the followthrough, has declined. 

To some extent the whole notion of bail reform began in New 
York City. As soon as it was turned over to probation, the system 
came to a grinding halt. The number of recommendations releases 
declined. The Vera program went back in and started a new 
agency. In Alameda County, as there were funding cuts as a result 
of proposition 13, the first thing that went was the pretrial services 
aspect of the probation division, because the first inclination and 
first loyality was for postconviction services. 

So, that in echoing what Ms. Crohn and others said, the opinion 
that I hold without any shakiness at all, is that no matter what 
vehicle you pick, there has to be a separation between that vehicle 
and an existing governmental unit, in order to make it succeed. 
You heard Dan Ryan talk about what he did every day. I spent lots 
of days in my life, at the beginning of the time of the District of 
Columbia pretrial services, cajoling the system to get it to do what 
it has a right to be doing anyway. 

One last thing before I would ask if you have any questions of 
me. When I was brought in to assist in the training of the original 
pretrial services officers appointed under this act, I expressed my 
opinion on what the Bail Reform Act was set in place to do. Stated 
very simply, it was to eliminate discriminatory factors between 
rich and poor people. Based on everything I read, when Sam Ervin 
was introducing the legislation; statements by Kennedy, by 
Hruska, and others in the Senate, and by Peter Domenici, by 
Rodino, the chairman of this committee and others; the whole 
notion was that the jails in this country were full of people who 
simply could not afford tc, post bail, and there must be another way 
to deal with this. 

A measurement of the success of the Federal program is not 
just-or should not be just, did the release rate stay the same? 
Whether the release rate stayed the same is irrelevant. The critical 
question is whether the mode of release changed. If we saw a dif
ference batween the rate at the start of these programs and the 
end it might be significant to assume that the release rate stayed a 
constant 50 percent. If 40 percent of that group in the first place 
posted bail, and 40 percent of the group at the end were released 
on recognizance without having to post bail, then the Bail Reform 
Act was being implemented as intended. 
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If on the other hand, the release rate stayed the same and the 
release mode had not changed, then I don't think the experiment 
accomplished anything. Many of the people charged with adminis
tering the program believe that all we had to do is maintain a con
stant rate. I think there are questions that were not asked. I think 
there are questions that should have been asked. It's too late to ask 
them now, and I would just offer to you the experiences of the 
States which, interestingly enough, are ahead of the experiences in 
the Federal system. 

Ms. Toborg from the Lazar Institute has just finished conducting 
a study of what has happened in States and will be able to provide 
you with much more accurate information in that regard. 

To summarize, I feel it's absolutely vital to have the service, that 
the service should be independent. And I also believe that the Bail 
Reform Act should be amended and amended soon. 

Mr. HUGHES. Thank you very much, Mr. Beaudin, for an excel
lent statement. You have given us a great deal of insight into the 
District of Columbia experience, and we are grateful. 

The gentleman from Michigan. The Chair grants you 5 minutes. 
Mr. SAWYER. Just to chang~ the subject for a moment, in what 

particulars do you feel the BaL Reform Act should be amended? 
Mr. BEAUDIN. I believe that the Bail Reform Act should be 

amended to permit the judge to consider danger to the community 
in fixing conditions of release. Senator Kennedy proposed a good 
bill in S. 1722 which would permit consideration of danger. In the 
bill once a the defendant could satisfy the court that he could 
sec~re his release, then the judge would be mandated to consider 
whether or not the release would pose a threat to community 
s~fety. If he felt that way, he could suggest conditions or order con
ditions imposed that would protect the community. 

The anomaly that we face under the Bail Reform Act is that a 
judge may consider-as you heard Judge Tjoflat sEty-he can con
sider only whether the defendant will appear. But if he considers 
danger, he can only consider danger as it impacts on his probabil
ity of appearing or not. Our present data show that no matter J:ow 
heinous the crime charged, no matter the stage of the proceedIng, 
the defendants appear. Therefore, we are hamstrung. We, as a 
system, are hamstrung in that we cannot provide conditions that 
would protect the community. The fifth circuit has said in a 1971 
case, called Cramer v. United States, but anyway, that a condition 
set that has no relationship whatsoever to whether the defendant 
will appear, must be removed. 

If the bail format were amended along the lines that Senator 
Kennedy suggested, short of having a preventive detention provi
sion, but containing provisions under which conditions could be set 
to protect the community, then the defendants who were released 
could have additional conditions put on them that would strictly be 
there for community protection. The process would be out in the 
open and it could all be challenged as a matter of record. As things 
stand now, it's not. 

Mr. SAWYER. Do I understand-I'm not that well acquainted with 
the fun'Jtioning of the Bail Reform Act-but do I understand that a 
fellow who tries to assassinate the President has the right to be re
leased on bond? 
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Mr. BEAUDIN. Yes, sir, he does. He's not charged with a capital 
offense. Under the Bail Reform Act, since he's not charged with a 
capital offense, he must be admitted to bail and the eighth amend
ment says it must be bail which is not excessive and that has been 
interpreted to mean more than is necessary to insure his appear
ance. 

Mr. SAWYER. Well, is assault with intent to kill in effect not a 
capital crime? 

Mr. BEAUDIN. It's not a capital crime, no, sir. 
Mr. SAWYER. That's all I have. 
Mr. HUGHES. Just a followup on that. It seems to me from what 

you say that tpe magistrate has some flexibility to commit an indi
vidual for psy~hiatric tests or other functions for 24 hours, and 
under those rules it would seem that, as of T)erhaps today, the de
fense counsel would have every right to seE:~~ the release of Hinck
ley. 

Mr. BEAUDIN. I think so. I don't know that he can seek release, 
Mr. Chairman, but I think that it provides--

Mr. HUGHES. Setting of bail, in any event. 
Mr. BEAUDIN. If I'm not mistaken, the act also provides under its 

review provisions, that anybody detained as a result of an inability 
to meet whatever condition was set after 24 hours may petition the 
court that set the condition to review that decision. So he has an 
automatic right of review if he is still detained at the conclusion of 
that 24-hour period. He then has a right to appeal to the appellate 
court. 

Mr. HUGHES. So that there is an overlap because apparently 
there is a 24-hour timeframe within which the magistrate can 
commit for psychiatric tests. 

Mr. BEAUDIN. I'm hedging a bit. I haven't seen the order. If I had 
seen the order, I'd feel much more comfortable in telling you what 
I think happened. 

Mr. HUGHES. Well, we don't want to pursue that anyway. Let me 
just ask you how the District of Columbia handles the question of 
protecting the community from individuals who might present a 
threat to the community, but who would probably appear in court 
when summoned? 

Mr. BEAUDIN. There are two ways. There is, for lack of a better 
word, a bifurcated approach to bail in the District of Columbia. The 
first issue that's decided is will the defendant appear or not. After 
that determination is made and the appropriate recommendation 
made from our office, we then look at the record to determine the 
potential for dangerous behavior, and that leaves two options. 

If the defendant presents the kind of danger that under a very 
clearly defined statutory set of procedures amounts to a danger for 
which he should be detained without bail, then the cour~ will con
duct a hearing, make such a determination, and put its findings in 
writing and the defendant will be detained with no bail. 

If, on the other hand, his background is not such that it provokes 
the U.S. attorney to request detention, the U.s. attorney can ask 
for anyone of a number of conditions-house arrest, narcotics 
maintenance, even 24-hour living in a particular address, curfew
apy one of a number of things that are clearly community protec
tIon oriented. He can ask for anyone of those conditions and the 
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court can impose them. There is a case pending in the District of 
Col?mbia Court ?f Appeals r~ght now called Edwards against the 
UnIted States. It s the first dIrect challenge to the preventive de
tention section. Edwards was detained-preventively detained
charged with a serious offense, and it's my information that the 
court of appeals is close to issuing its opinion. I suspect that that 
court is going to sustain the constitutionality of the statute. 

Mr. HUGHES. Obviously it was upheld in the district court. 
Mr. B~AUDIN. Well, since the change of jurisdiction what will 

happen IS that I suspect the public defender will petition for a writ 
of certiorari to the Supreme Court because it doesn't go through 
the Federal system, and whether or not the Supreme Court will 
accept cert, I don't know, but I have my guess about what happens 
if they do. 

Mr. HUGHES. How frequently is preventive detention utilized in 
the D.C. system? 

Mr. BEAUDIN. Since the law was put into effect in 1971, between 
1971 and about 1978 or .1979, maybe 20 times was it sought, simply 
f?r one. reason. In dr~ftIng th~ law, the Congress left in a provision 
Lnat saId a money baIl could not be used to protect the community 
but it ~0l!ld be used 0D: the issue. of flight. The U.S. attorney ther~ 
has ~aId It was much sIm~ler to Just as~ for a high money bail and 
detaIn the defendant on hIgh money ball than it WF.S to go through 
the preventive detention hearing. Since 1979 the prosecutor's office 
has started to use the preventive detention statute a great deal 
:r:t0re: Interestingly enough, in the cases in which preventive deten
t~on ~s requested I would say that in roughly half of them, deten
tIon IS not ordered. The statute requires that the Government do 
more than stand and say "this man has been identified by 17 wit
nesses in a lineup." There's a little more than a proffer that has to 
be made, and the defendant has a chance to challenge some of that 
evidence. 

Chuck Ruff has ?lade a s~atement as recently as, I think, about a 
month ago that hIS office Intends to use the preventive detention 
provision a gr~at deal ~ore in the coming months, and indeed, we 
have seen an Increase In the number of times it has been request
ed. 

Mr. HUGHES. The gentleman from Texas is recognized. 
Mr. HALL. I have no questions. 
Mr. HUGHES. Well, thank you very much, Mr. Beaudin. I do want 

to note pefore you leave us that you have recommended also that 
we modIfy the confidentiality section of H.R. 2841 to permit testi
mony at certain hearings-contempt proceedings and what have 
you. 

!\fr. BEAUDIN. Yes. rr;he r~ason I request that, Mr. Chairman, is 
thIS: .If the a~ency. that s ultimately selected to provide the services, 
p;oVldes notifi?~tIon to defendants and if the agency also super
vI~es the condItions of release, the best evidence-a.nd you know 
thIS, as a prosecutor, Mr. Sawyer-the best evidence available as to 
whether or not that defendant willfully violated his condition or 
willfully failed to appear is going to come from the records of the 
agency. The general confidentiality provision contemplated the 
need to have this information available to protect fifth amendment 
problems. 
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When you contrast the fifth amendment rights against incrimi
nation against the eighth amendment right to bail, the notion was 
it's of more importance to have the bail information, than to be 
able to use information against the defendent later on. 

The statute that you propose anticipates additional services. 
Those services, in a sense, develop additional information beyond 
what has been provided by the defendant. Information in the files 
will be the best evidence in a prosecution, for example, for bail 
jumping. Not to have that evidence available in a bail jumping 
prosecution would be to thwart the statute. 

Mr. HUGHES. I think your point is well taken. You also recom
mend that the chief pretrial services officer be an attorney. Can 
you tell us what you have in mind there? 

Mr. BEAUDIN. This is a controversial statement, I know. I'm 
biased and I'm biased because--

Mr. HUGHES. We like lawyers also. 
Mr. BEAUDIN. Well, I've run into lots of people who don't, and 

since I am one, I guess I can criticize those who are, but an attor
ney is trained, as you know, in advocacy in what the fifth amend
ment versus the eighth amendment means, and what the due proc
ess provisions require. It's my belief that when an attorney admin
isters a program such as this one, if he or she concentrates on the 
legal implication of what's being done rather than being worried 
about administering social services, is not what the Bail Reform 
Act is supposed to be all about-that the ultimate efficiency of the 
agency in meeting the stated goals will probably be ':mhanced. I 
think it's attributable to the fact that he or she has been trained as 
an attorney. 

Now, that is not to denigrate training that anyone else has or to 
say that only a lawyer can do the job. I just think that, based on 
what I have seen in my 15 years, lawyers have done a better job 
than have nonlawyers in these jobs. 

Mr. HUGHES. Thank you very much. You have been most helpful 
and we appreciate your taking time from your very busy schedule 
to testify here. We would be very interested in learning a little 
more about the order that was entered just yesterday in the Hinck
ley matter. 

Our next witness is Mary A. Toborg, associate director of the Lazar 
Institute, a public policy research firm in Washington, D.C. She is an 
expert in evaluating criminal justice and social programs. Ms. 
Toborg received a bachelor's degree from the University of Texas 
and a master's degree in public administration from Harvard Uni
versity. She has directed an evaluation of pretrial release programs, 
analyzing the operations of pretrial release programs and the inter
actions between such programs and other parts of the criminal 
justice system. She is the coauthor of "Pretrial Release: An Evalua~ 
tion of Defendant Outcomes and Program Impact." 

Ms. Toborg, it's a pleasure to welcome you to the subcommittee. 
We do have your statement. We have read it, and we would appre
ciate very much if you would endeavor to summarize your observa
tions and recommendations. 

----~---~--------------
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TESTIMONY OF MARY A. TOBORG, ASSOCIATE DIRECTOR, LAZAR 
INSTITUTE, WASHINGTON, D.C. 

Ms. TOBORG. Thank you, Mr. Chairman and members of the sub
committee. As you indicated, I have directed a national evaluation 
of pretrial release. I'd like to emphasize that it was at the State 
court level. The study is now nearing completion. The draft was 
finished just within the last week, and it is available for review. 
The study involves a detailed analysis of 12 jurisdictions, located 
around the country, that looked at quite a broad range of topics. 
One of those topics was program impact. That is, what difference 
does it make if you have a pretrial release ptogram? Because the 
pretrial release programs at the State court level have many of the 
same functions as the Federal pretrial services agencies, I believe 
that our findings about program impact are relevant to your delib
erations about the future of the Federal agencies. 

I'd like to summarize only three points from my prepared state
ment, but before I do that, I want to say a little bit about how we 
looked at program impact. Our major analysis of program impact is 
based 0':'1 experimental tests that we conducted in four cities. Tbe 
cities were Baltimore, Md., Tucson, Ariz., Lincoln, Nebr., and the 
Beaumont/Port Arthur area of Texas. 

What we did in each of these jurisdictions was to look at what 
happened to a group of defendants who received the full program 
processing of a pretrial release program, as compared with what 
happened to a control group of defendants who did not receive that 
processing. We were concerned about not denying services to any 
defendant who might otherwise been processed by a program, so 
what we did in each of these four cities was to support a temporary 
expansion of program activities into a group of defendants that 
would otherwise not have been processed at all. 

As a result of doing that, we were able to get a group of defend
ants who received full program processing and to compare them 
with a control group that did not, while at the same time not de
creasing the total level of defendants who were processed by a pro
gram. 

That's a fairly strong research design, and because of that, we 
have considerable confidence in the findings that I will share with 
you. 

First of all, we found that the programs had positive impact on 
release rates. That is, when the programs operated, more defend
ants secured release prior to their trials. 

Second, even though more defendants wer'~ released, there were 
no increases in the failure to appear or the pretrial arrest rates of 
those persons who were processed by the programs. 

Third, I will say a little bit about program followup and supervi
sion activities. We were able to do an experimental test in two of 
the jurisdictions. The tests were very limited in scope. In one case 
we looked at the impact of providing notification of coming court 
dates to the defendants. And in the second case, we looked at the 
difference between providing a very minimal level of supervision, 
consisting of the defendants, calling the program once a week or 
providing a more intensive level of supervision that consisted of de
fendants, calling the program more often, coming in on some days 
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for personal counseling, and also in many cases being referred to 
various treatment services for drug, alcohol, mental health or em-
ployment assistance. h 

In both of these cases, we found that the d~fendants w ? re-
ceived greater supervision did not do any better In terms of fai~he 
to appear or pretrial arrest rates ~l:an the group that receIve e 
lesser program followup or supervIsIOn. ., h 

I hasten to add that these are ver~ .lImIted anal~ses of tId 
im act of program followup and supervIsIOn and certaInly shou 
nor be taken as any sort of definitive st~tement about the effect oJ 
su ervision nationwide. However, I thInk they do suggest-an 
t~er studies I think suggest this as well-that there needs to be 
~er careful ~valuati~n of any supervision or program follovyup ac
tivilies that are undertaken, to m~ke sure that they are, In fact, 
having the impact that you would hk~ for the~ to. . 

I might also say that while our maJor anafysis of program Impf,ct 
was based on these four jurisdictions, we dId do so~e analyses or 
the other eight sites that we studied, and. the findIngs v:e.re ver.y 
consistent with the findings from the experlmental analysIs, tJ:.at IS 
to say there was strong evidence that programs were havIng a 
ma!or'impact on release decisions and on relea~e outcomes .. There 
wa~ much less evidence that they were l,laVIng strong lmpact 
through their followup activities on either faIlure to appear or pre-
trial arrest. d" am That's a very brief summary of our fin lngs conC~rning prog~ 
impact. I would be happy to respond to any questions you mIght 
have about that or about other parts of our s~udy .. 

Mr. HUGHES. Were the backgrounds or. Crimes ~n the test gro~p 
similar to those in the group that was beIng serViced by a pretrial 
services agency? Were they comparable? 

Ms. TOBORG. Yes. Because of the fact that we were able to use a 
random assignment procedure, we were able to control for every
thing except the program involvement in one case, and the lac~ of 
it in the other case. We did test that after th~ f~ct .. We lo?ke at 
the two groups in terms of about 20 characterIstICs, Includlng per
sonal background, criminal record and nature of the charge, and 
generally, they were comparable. . ' 

Mr. HUGHES. Did you also look at the ~anne~ In WhICh ~he. p~e
trial services program was implemented .In variOUS State JUriSdIC
tions and determine which of those partICular approaches seemed 
to be more successful than others? . . . 

Ms. TOBORG. We looked at that only In a descriptive. way. WIt~ 
12 sites, there wasn't that much that we could look at In a quanti-
tative sense. h t 

Mr. HUGHES. When you indicate that your. ~tudy .of t e rearres 
record in relation to the degree of superVisIon dId not show a 
marked difference, you suggest it was a limited c~se study, so not'a great deal of significance should be attached to It. How deeply dl 
you look into it? '. 

Ms. TOBORG. We looked deeply, but we lo<?ked ~n only ~wo cases. 
In one case we looked at the effect of notificatI~m-mall or tele
phone notification of coming. curren.t d.at~s-. and In the other c~s~, 
because of some constraints In the JUrISdIctIOn, we looked at mInI
mal versus more intensive supervision, so we don't ,have a pure test 
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of supervision versus no supervision. I think that the proper inter
pretation to put on the findings is, that they raise questions about 
the impact of supervision. 

Mr. HUGHES. It does, because it would seem to me that you have 
a whole range of options including releasing defendants on bail and 
just periodically sending them notices, which is the procedure in 
many jurisdictions. That's what we're doing in the Federal system 
it! many instances, aside from those areas where you have a pre
trial services program, and where you have very strict supervision 
and conditions of release which provide day-to-day supervision, 
such as has been suggested by some of the testimony this morning. 
And it would seem to me that the stricter the supervision, the less 
likely that the defendant would involve himself in criminal wrong
doing once again. Your suggestions fly in the face of ~hat. 

Ms. TOBORG. Correct. I think the whole area is one that needs a 
great deal more attention and more study than we gave it or 
anyone else so far has given it. There's another study underway 
right now that's being conducted by the National Council on 
Crime. Delinquency that looks specifically at the issue of the 
impact of supervision. They're looking, again using a controlled ex
periment, at three jurisdictions around the country. The study has 
just started, so it will be a couple of years before they have the re
sults. But I do think it's an area that needs further study, partly 
because it is very expensive to engage in supervision as compared 
with other activities that pretrial release programs normally would 
undertake. 

Mr. HUGHES. In how many States do we have some form of pre
trial services release program? 

Ms. TOBORG. I would think in every State there is some formally 
established program. 

Mr. HUGHES. In varying degrees? 
Ms. TOBORG. Very much so. 
Mr. HUGHES. Did you take a look at that particular aspect? Did 

you look at how many States? Have you compiled a study? 
Ms. TOBORG. No, we have not looked at how many pr0grams 

there are around the Nation. I know the pretrial services resource 
center does periodically provide a directory of the programs that 
they know about. I think that, as formally established programs, 
there are probably somewhere between 100 and 120. 

Mr. HUGHES. Thank you very much. Mr. Sawyer, I'll grant you 5 
minutes. 

Mr. SAWYER. You say in your statement there was little evidence 
that followup activities after release for the program studied affect
ed failure to appear or pretrial arrest rates. 

Ms. TOBORG. That's correct. 
Mr. SAWYER. Apparently, you would agree with GAO's statement 

that the need for and benefits of pretrial services agencies' supervi
sion and social services have not yet been clearly demonstrated. 

Ms. TOBORG. Well, I think I would agree with that. I would like 
to know a little more about the Federal system. Our study was lim
ited to programs that operate at the State court level, and certain
ly, in general, our study suggests any time you're looking at a pro
gram providing supervision, you should take a close look at what 
its impact was. I might also say that there are some major differ-
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ences between the Federal system and the Sate court system in 
~erms of the level of supervision that's provided. I am under the 
ImpreSSIOn that t~e level. of supervision is much greater in the Fed
eral system than It was In the programs that we looked at But . 
general, I would say that I agree. . , m 

Mr. SAWYER. Well, you say that the programs you studied or 
used as your control in your experiment accomplished a higher re-
lease rate. .1 

Ms. TOBORG. Yes. 
Mr. SAWYER. How much higher? 
Ms. TOBORG. It was considerably higher. 
Mr. SAWYER. Well, what does considerably mean? 
~s. TOBORG. In one case, 86 percent of the defendants in the ex

perImental group were released as compared with 57 percent in the 
con~rol group. In another case, 77 percent were released in the ex
perImental group, as ?ompared with 47 percent in the control 
group. In another cas.e It was 97 and 92 percent; and in the fourth 
Chase, ther.e was no dIfference. There was a difference in three of 
t e four SItes. 

Mr. ~A~YER. N.ow you say that this was done without an in
crease In eIther faIlu;e to appear or rearrest? 

Ms. TOBORG. That s correct. In the experimental grou where 
there. were more people released, the rates of failure to ap~~~r and 
pretrIal arrest were the same as in the control group where fewer 
people were released. 1 

M
Mr·TSAWYER. Are we talking in term of numbers or percentages? 

s. OBORG. Percentages. These are rates. . 
Mr. SAWYER. Well, then if it's the same percentage of let's say 

we have 100 people, to keep it simple, you would have 86 percent 
or 86 people. a~rested, as the same percent of, say, 46, if that was 
the number In the other group. 

Ms
b
· TOBORG. It is tru~ that there would be a change in the actual 

num er of people, by VIrtue of releasing more. 
Mr. SAWYER. If there s no change in the percentage how does it rht us an~here? In other words, the percentages ar~ reduced by 
MscreenIng and recommendations, so what does it accomplish? 

s. TOBORG. You might expect that the people being detai~ed 
d'0uld have worse outcomes, if you released them. But in fact, this 

oes· not se~m to be the case. They seem to have the same out
comes. They re not any worse. 
~r. SAWYER. Y~u're sayi~g, in effect, that the percenta e of 

erIo~ b? the sc~eenmg group Isn't any worse than the percent!ge of 
errOl .. y the Judge-the ones he decided without advantage of 
screenIng? 
th~' TOB?RG. That's correct. The major difference found was in 

e etentlOn rates for the two groups, not in their postrelease out
comes. 

Mr. SAWYER. I guess that's all I have. Thank you Mr Chairman 
c M

5
r. I;!UGHES. The gentleman from Texas, Mr. H~ll i~ recognized 

lor mInutes. ' 
Mr. HALL. No questions. 

I Md' HUGHES. I would be very interested in seeing the final study 

h
un erstand there are a number of particular case studies Tell u~ 
ow many. . 
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Ms. TOBORG. Altogether, the study looked at 12 jurisdictions. In 
four of them, we did experimental tests of the nature that I de
scribed earlier. Basically, a program group that got full program 
services was compared with a control group that did not. That was 
done in four jurisdictions. In addition to that, in two of those four 
jurisdictions, we also were able to do an experimental test, looking 
at the impact of supervision. 

Mr. HUGHES. In your study, did you actually go in and take a 
look at the degree of supervision? 

Ms. TOBORG. Yes. We can describe in those two cases what the 
degree of supervision was. 

Mr. HUGHES. Can you tell us for the record just what the degree 
of supervision was? 

Ms. TOBORG. In one case, it was very little. It was notification of 
coming court dates. 

Mr. HUGHES. That's the sending of a letter? 
Ms. TOBORG. Either sending a letter or contacting the person 

over the phone. 
Mr. HUGHES. And that was the extent of supervision? 
Ms. TOBORG. That was it. As described to us, it was a very limit

ed sort of thing. Also it was done only fOT defendants at the misde
meanor level. In the other case, the test was minimal--

Mr. HALL. Is that misdemeanor level? 
Ms. TOBORG. In case where we were just looking at the notifica

tion. In the other case, it included misdemeanor and felony cases 
both, and the test of a minimal supervision versus more intensive 
supervision. We were not able to look at a situation with no super
vision at all. The minimal supervision consisted of a defendant's 
calling the program once a week, and calls were monitored in a 
rather perfunctory manner. 

In the more intensive case, the program took a look at each de
fendant and, at a minimum, would require the person to call in 
twice a week. In a number of other cases, they thought this level of 
supervision would not be sufficient, and in those cases, they would 
have the person either come in and report to the program, or if 
there was a need, they would refer the person to some kind of serv
ices. They Vlould refer them to drug treatment programs or for al
cohol, mental health, or in some cases, employment services. 

Mr. HUGHES. In any of the controlled situations, did anyone from 
pretrial services actually go out to the reported place of employ
ment? Did he or she ever go to the home unannounced to see if the 
defendant was there? 

Ms. TOBORG. Not to my knowledge. 
Mr. HUGHES. You see, I don't consider sending a notice to be su

pervision. When I sugge6t that's mimimal, I think that's very mini
mal supervision, and I'm not so sure that I would even consider it 
supervision, to require a defendant to call in, because these bur
glars can call from Mr. Smith's home while they're getting counsel 
fees together. So I think that without that type of a check, I'm not 
so sure that it's a very meaningful comparison. 

Ms. TOBORG. I think that's true, that the comparisons between 
State court program activities and Federal court activities are haz
ardous, where supervision is concerned. 
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Mr. HUGHES. Well, thank you very much. We appreciate your 
testimony. 

[The statement of Ms. Toborg follows:] 

PREPARED STATEMENT OF MARY A. TOBORG 

SUMMARY 

As director of a national evaluation of pretrial release programs that serve state 
courts, I am happy to testify in connection with pending legislation on the federal 
Pretrial Services Agencies. Our study, now nearing completion, analyzed pretrial re
lease practices and outcomes in twelve jurisdictions located around the country. 
Four broad topics were considered: (1) release, including overall rates of release and 
types of release; (2) failure to appear; (3) pretrial arrest; and (4) the impact of pre
trial release programs. 

Major findings related to program impact include: 
The programs studied had an important impact on release outcomes. In experi

mental tests c'mducted in four jurisdictions, more defendants were usually released 
when programs provided their full range of services than when they did not Addi
tionally, statistical analyses of data from eight jurisdictions, where experimental 
tests of program impact were not implemented, confirmed that program activities 
had a significant effect on release outcomes (i.e., whether defendants secured release 
and, if so, whether their release conditions involved money). 

The increase in release rates in the experimental sites, with attendant savings in 
detention costs, was accomplished with no increases in failure to appear or pretrial 
rearrest rates. 
T~ere was little .evidence that followup activities after release, for the programs 

studIed, affected faIlure to appear or pretrial rearrest rates. 
One implication of these findings is that programs' supervision activities should 

be carefully evaluated. The relatively high costs of supervision, when compared with 
interview-verification-recommendation activities, and the mixed findings of other 
studies concerning the impact of supervision make such evaluation particularly im
portant. 

STATEMENT 

Mr. Chairman and Members of the Subcommittee: I wish to thank you for the 
opportunity to testify on the legislative proposal concerning Pretrial Services Agen
CIes for the federal court system. Under funding from the National Institute of Jus
tice, U.S. Department of Justice, I have directed a national evaluation of pretrial 
release p.r0~ams that serve state courts. The activities of these programs are usual
ly ver.y sIm~lar to those of the federal Pretrial Services Agencies. Typically, program 
s~aff mtervlew defen~al!-ts about their community ties, verify the information pro
VIded, and present thIS mformation and a release recommendation to a judicial offi
cer who makes t~e release decision. Often, program staff will also notify releared 
defendants of commg court appearances and offer other followup services during the 
release period. 

The evaluation encompassed detailed analysis of pretrial release practices and 
outcomes i!l twelve jurisdictions around the country; this included data collection 
a!ld. analYSIS for a samp~e of approximately 6,000 defendants arrested in those juris
dIctIOns. The study conSIdered four broad topics: 

ReleaBe-What percentage of defendants are released pending trial? What are the 
most common types of release? Which defendant or case characteristics have the 
greatest impact on release decisions? 

Court Appearance-To what extent do released defendants appear for court? How 
well can faIlure to appear be predicted? 

Pretrial Criminality-During the pretrial period, how many defendants are rear
rested; and of those, how many are convicted? What are the charges? How \\-.:!II can 
pretrial rearrest be predicted? 

Impact of Pretr~a! Release Programs-To what extent do pretrial release programs 
affect relea~e deCISIOns? How do the programs affect defendant behavior during the 
release perIOd; for example, does notification of court dates increase appearance 
rates,. or does supervision reduce pretrial criminality? 

I WIll focus my remarks pri.marily on the findings regarding program impact, al
though I would be happy to dISCUSS any other parts of the study that might also be 
of interest to you. I would like to point out that the draft of the study has been 
completed only recently and is now being reviewed. The conclusions I will present 
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should be viewed in that context. In addition, these conclusions may not be ~h~red 
by the National Institute of Justice or the pretrial release programs that partIcIpat-
ed in the evaluation. . 

Our major, analysis of program impact wa.s based on. experif!1ents conducted.m 
four jurisdictions: Pima County (Tucson), Arizona; BaltImore CIty, Maryland; Lm
coIn Nebraska' and Jefferson County (Beaumont-Port Arthur), Texas. In each case 
the ~utcomes ~f a group of defendants who received full program processing were 
compared with the outcomes. of a rand0f!11~,sele~ted contr?19,rouP of defendants who 
did not receive such processmg. To aVOId demal of. serVIce to defendants, the e~
periments involved the expanBion of program operatIOns to reach persons not preVI
ously processed. As a result of this expansion, programs were .able to select a control 
group without decreasing the number of defendants v.:ho receIved full I?rogram serv
ices. The specific way in which the experiments were Implemented varied across the 
four sites, because of different local circumstances that the general research had to 
accommodate. 

Three types of possible program impact were .of m~jor interest: . . . 
First the effect of programs' interview, verificatIOn and recommendatIOn actIVI

ties on' release outcomes, that is, the overall release rate, the type of release (non
financial or financial) and the speed with which release was secured; 

Second, program impact on fail~re to appear rates; and 
Third program impact on pretrial rearrest rates. . 
In ge~eral, programs had a positive impact on relea~e outcomes. SpeCIfically, .re

lease rates were usually higher when defendants receIved full program processmg 
than when they did not. . 

Although more defendants were released when programs operated, those defend
ants had the same rates of failure to app~:mr and. rearrest as ~the: defenda~ts .. rr:hus, 
the increased release rates were accomphshed WIthout offsettmg mcreases m faIlure 
to appear or rearrest rates. . 

We also conducted limited experimental analysis of the Impact of program follow
up activities on failure to appear and pretrial rearrest rates. I!l one. site the effect of 
program notification of ~ourt d~tes for def~n?ants charged wlt~ mls~emeanors. ~as 
tested and in a second sIte the Impact of mmlmal versus more mtenslve superVISIOn 
was a~alyzed. In both cases the defendants without the special followup seryices had 
the same failure to appear and rearrest rates as the defepdants who. rec~ev~d t~e 
services. Because these tests of the impact of followup serVIces were qUIte lImIted m 
scope the findings cannot be considered conclusive. They suggest, however, that p.ro
gram~' post-reJease follow up activities should be carefully evaluated to determme 
whether they are producing the desire.d results.. .. 

These findiners from the four expenmental sItes were conSIstent WIth other find
ings from the ~tudy. Bp.sides the ~xperimental. an:;tlyses,. we apalyzed release ou!
comes, failure to appear and pretnal re~rrest I~ eIght sItes WIthout. use of expen
mental designs. These sites were BaltImore CIty, Maryland; BaltImore County, 
Maryland; Washingt?n, D.C.; Dade County (M,iami), Florida; Jefferson Count?' (L~u~ 
isville) Kentucky' PIma County (Tucson), ArIzona; Santa Cruz County, CalIforma, 
and S~nta Clara County (San Jose), California. . 

In these eight sites, we studied a sample of defendants from pomt of arrest. to 
final case disposition and sentencing. Existing records were used to collect extenSIve 
data on'the backgrounds of defendants, release decisions, program involvement, case 
outcomes, court appearances and pretrial B;rrests... . 

In statistical analyses of these data deSIgned to IdentIfy the most Important fac
tors related to release outcomes-both whether defendants secured release at all 
and if so whether their release conditions involved money-we found that program 
rec~mme~dations were very important. When similar analyses of failure to appear 
and pretrial rearrest were conducted, program activities-such as followup efforts-
were not among the most important factors affecting ~h?~e outcomes. . 

Thus as in the experimental analyses, program actIVItIes were found to be hIghly 
signific~nt for release outcomes but to have relatiyely little impact on failure ~o 
appear and pretrial rearrest. I would also like to pomt out that the analyst;s ?f faI~
ure to appear and pretrial rearrest were on the whole not v~ry successful m ~dentI
fying good predictors of these events. Nor have other studIes been able to Isolate 
accurate predictors of them. 

We also conducted a brief cost-effectiveness analysis of pretrial release programs. 
This analysis, based on data from the four experimental sites, was don~ from the 
viewpoint of the criminal justice system, not that of defe~dants, ~he publ.lC ~t la!ge 
or another group. Thus, costs were included in the analYSIS only If the cnmm.al )US
tice system incurred them; similarly, benefits were counted only when the crlmmal 
justice system accrued them. 

1 
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Four broad categories of costs were considered: (1) detention; (2) failure to appear; 
(3) pretrial rearrest; and (4) program costs. Cost-effectivness was assessed by estimat
ing and summing the costs in these broad categories first for the group of defend
ants who did not. The group with the lower costs was then judged to reflect the 
more cost-effective mode of operation, that is, either with or without a pi'etrial re
lease program. 

Many problems were encountered in the development of this cost-effectiveness 
analysis. A major difficulty was the relatively poor cost data available. Because the 
cost estimates were often very rough ones, the results of the analysis should be con
sidered suggestive, rather than definitive. 

Fairly large differences were found across sites in terms of cost-effectiveness. In 
general the more cost-effective programs processed felony level defendants, although 
not necessarily exclusively. These programs also had minimal followup of defend
ants after release. 

In summary, our evaluation of pretrial release programs at the state court level 
found that: 

The prvgrams studied had an important impact on release outcomes: usually, 
more defendants were released when programs operated than when they did not; 

The increase in release rates, with its attendant savings in detention costs, was 
accomplished with no increases in failure to appear or pretrial rearrest rates; and 

There was little evidence that followup activities after release, for the programs 
studied, affected faHure to appear or pretrial rearrest rates. 

One implication of these findings is that programs' supervision activities should 
be can:fully evaluated. The relatively high costs of supervision, when compared with 
interview-verification-recommendation activities, and the mixed findings of other 
studies concerning the impact of supervision make such evaluation particularly im
portant. 

Mr. Chairman, my thanks to you and the Members of the Subcommittee for your 
interest in (Jur study. I shall be happy to respond to any questions you may have 
about it. 
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THE LAZAR INSTITUTE 

~Iary A. Tabors 

AuoC'''at~ Director 

The Honorable William J. Hug~es 
Chairman Subco~~ittee on Crlme 
committe~ on the Judiciar~ 
U.S. House of Representatlves 
Washington. D.C. 20515 

Dear Chairman Hughes: 

flpri 1 27, ] 981 

. t 't to testify on March 31 in connection I·lith the pe~ding 
1~~~~1~~~O~O~b~~~ ~h~o~ed~~a~ Pretrial Services Agencies. / 1 ~n1 wriii :"9 ~o a~l t~~~11 
a matter raised during the hearing that may not have bcen. u y exp alne 
time. 
C 'the i~pact of prog,"am f~llowuP acitivities upon defe(l~ant behavior ~~!:~r 
r~~~~~~1(1 e failure to appear and pretrial arrest), I would l~ke tt'olsttreSts 11eCl 

• . "h' t . ry limited in scope: In one experlmen a es. 
~u\S~U~ ~~e\~ec~P~~ ~:~17~etePhone notification of coming co~rt dateS o~ defendants' 

~~!~~~~:t~h:P~~~;C~n~fP;'~~~~~!l~r~~~;r~~~~~~ (~~e~~eaO!~;~l~X~~~!~h~~;lc~~(~t~y~/i~~ 
d t t th p ogram) as compared with "more lIltenslVe sllpervlSl0n 1 .. , ' 

defen an 011 e r w ek by the defendant and often face-to-face contact and/or 

~~~~~~!~o t~a se~~~;~s~~r~~~t ai~~h~~fe~~n~~l,,~~~!~hs~~e~~~!~~~e~~~~~p~~!? ~~t~h~~~11 
1n th1~ ~ase Ibteut 1ratnh~r analyzed the effect of different ~ of supervlslon. supervls10n, ',' . 

Becau~e of the } i'~~ ted n~~~';~ o~e ~¥r i ~t~~~s t~~ ~! i~~~~\~ i ~~p~a ~h~~d d~~:~~~~~s ~ ~~;.~ t 
"less prod9rfam d \s o~~~h ~mo~~11 program foll"~:up) should not. be vie\::~c\ as a ~ef1n.· 
rates as e en an .. A reasonable conclus',on from the 
}~~~~n~~a1~si~:~ft~~ei:~~~~t~fo~U~~~~~~~~~0~hOUldc~~~~i~~o~d~i~1~i~!dS~~~y!ism~~e 
~~~~~~~ci~~~~~upI!c~~~~~i~~ti~et~~a~~~:~lih!~ ~~~ervision would be ineffective in 
other sites or when delivered in other ways. 

. . ·t d ' . ) of supervision have found it effective. 
Indeed, other studies ~al~o 11mlc~un~~ s~~~eYork were found to have slightly higher 
Supervised defendants 1n onroe .' d d f da~ts' supervised defendants in a 
court appearance rates than unsuperv1Seteseo~nfailu~e to appear and pretrial arrest 
Philadelphia study experienced lo~e,:, ~ain the District of Columbia 11as found in a 
than other defendants; and superv1s10 t 
recent stuqy to have a favorable effect on court appearance ra es. 

. t t level seems in general to be much 
Additionall~, supervis10n ~t.the ~t~h: ~~~~ra' level. For this reason also. the 
less extenslVe than.superv1s10n a f 11 • u. , activities from our study may have 
findings about the 1mpact of program 0 O~I r 
limited applicability to the Federal system. 

1529 18th STREET, N.W •• WASHINGTON, D. C. 20036 • (202) 232-2400 
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In summary, while I would urge that the impact of supervision on defendant out
comes receive additional study and evaluation at both the rc:deral and State 
levels, I ~/Ould not recommend that supervision be eliminated pending the com
pletion of such analyses. Rather, I would suggest that supcl'vision activities 
be conti nued, 111111 e further study of thei r impact is undel'taken. '. 

, I hope that these additional comments about the findings fl'om our study and the 
conclusions that we ~Iould dral1 from them are helpful to YOll in your consideration 
of the Federal Pretrial Services Agencies' legislation. P'Ic:ase do not hesitate 
to let me know if there is any additional information you would like to have about. 
our study. 

Thank you again for your consideration.' 

Sincerely, 

~/Vr ti, J~ . 
Mary A. Toborg 0-
Associ ate Di rectol' 

MAT:vah 

.. 
D 
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Mr. HUGHES. Our next witness is Mr. Robert Ault, supervisi.ng 
U.S. probation officer for the Eastern District of Virginia, Rieh
mond Division. He has ably served in that position for 5 years. 
Prior to that appointment he served as a line probation officer f~')r 
3 years . 

Mr. Ault is the president of the Federal Prob~.tion Officers' Asso
ciation, and he has just taken office on January 1. He has been des
ignated by the national board of the Federal Probation Officers' 
Association to testify on behalf of their membership. 

Mr. Ault, we have your statement, and without objection it will 
be received for the record. Please introduce your colleagues for us" 
and proceed to summarize, if you will, your testimony. I 

[The complete statement follows:] 

PREPARED STATEMENT OF ROBERT AULT, PRESIDENT, FEDERAL PROBATION OFFICERS' 
ASSOCIATION 

Mr. Chairman, members of the committee, I am Robert B. Ault, President of the 
Federal Probation Officers Association. On behalf of our Board and the members of 
our association, I want to thank you for giving us this opportunity to address you on 
the issue of Pretrial Services. Our association consists of more than 1,350 members 
including Federal Probation Officers, Pretrial Services Officers and Probation Offi
cer Assistants. We have been in existence for more than twenty-six years during 
which time our membership has steadily increased. We are the only professional or
ganization whose purpose and activities are concerned exclusively with the Federal 
Probation System and its multiple responsibilities. As such, we seek to develop and 
improve the services rendered by our members to the United States Court, the U.S. 
Parole Commission, the U.S. Bureau of Prisons, the U.S. Attorneys Office and other 
agencies comprising the Federal Criminal Justice System. To achieve these goals, 
we advocate continuing professional development through education, training, and 
related activities on the part of our members. 

Our association is also concerned with the administration of justice in the federal 
system in keeping with the Constitution and laws of the United States and in the 
best interests of all citizens. Thus, we view the issue of Pretrial Serdces as one of 
major importance. As you are aware, our association has been actively involved in 
past discussions and debate concerning the development and implementation of Pre
trial Services. We have also gathered information and conducted surveys in an 
effort to determine the best means by which these services can be provided. 

Just last week at our National Board meeting here in Washington, D.C., we dis
cussed Pretrial Services with representatives of the Administrative Office. We also 
heard from a delegation of Pretrial Services Officers representing one of the proba
tion operated pretrial demonstration districts. We feel there is a commonality of 
purpose and intent by all concerned parties. The Federal Probation Officers Associ
ation strongly favors the implementation of Pretrial Services by all federal judicial 
district as well as a Pretrial Diversion Program. 

The Federal Probation Officers Association believes that the overall administra
tive responsibilities should be administered by the Director of the Administrative 
Office of the United States Courts. Our association believes that the direGt adminis
tration of Pretrial Services should be administered by the Division of Probation, Ad
ministrative Office, United States Court. The Federal Probation Officers Association 
believes that rights of the accused must be protected and to unnecessarily detain 
these individuals is economically unwise and morally unjust. We also maintain that 
in supporting the rights of the accused we must also be cognizant of the rights of 
the community to be protected from the violent and repeated offender. 

The Federal Probation Officers Association presents the following rationale to 
place Pretrial Services with the United States Probation System: 

1. The U.S. Probation Offices nationwide (94 districts with 300 different locations) 
are prepared to deliver the services required by the Pretrial Serices Act of 1981. The 
United States Probation Officer has available a wealth of community resources as 
well as contractual resources for those released in bail status who are in need of 
assistance. 

2. Last year, this Committee was presented with budget proposals by both the Ad
ministrative Office and the Federal Probation Officers Association. Rather than 
argue the merits of either proposal, the Association relies on simple logic to con-
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clude that with ninety-four (94) districts and approximately three hundred (300) of
fices, already staffed, nationwide, the Federal Probation System can implement Pre
trial Services, immediately, at a very limited expense. 

3. Research was presented to this Committee by the Administrative Office that 
supported the idea that the five (5) Independent Demonstration Districts were more 
effective in administering Pretri"J Services than the five (5) U.S. Probation basE~d 
demonstration districts. The Report that accompanied the Pretrial Services Act of 
1980, suggested that although both types (Independent v. Probation) showed im
provement for the six categories measured. The Probation districts showed greater 
reductions in two important categories, rearrest and failure to appear for trial. In 
fact, the only independent study completed on Pretrial Services Agency by the Fed
eral Judicial Center determined that there was no difference in effectiveness he
tween the Independent and Probation Districts. 

4. A position has been previously raised that the Probation Officers have a preju
dicial attitude towards the accused as these officers only work with people in con
victed status. The Federal Probation Officers Association believes that the reverse of 
this position is true. First, Federal Probation Officers are encouraged to obtailll 
higher degrees in the fields of sociology and psychology. They have entered their 
choosen careers because they believe there is an inherent good in all people. U.S. 
Probation Officers do work with those in pre-adjudication status and they deliver 
the same service without prejudice. Second, although the "probation mentality innu
endo" had been raised, hard evidence was never submitted to the subcommittee 
during last year's hearings. In fact, Congressmen Sensenbrenner in his dissenting 
view believed that this option was fallacious. 

5. The Federal Probation Associations did take the initiative to survey all Chief' 
Judges and Chief U.s. Probation Officers. The results determined that seventy-six 
(76) of ninety-four (94) Chief Judges responded in favor of Pretrial Services Agency, 
being administere..i. by the Probation Office. We note that two Chief Judges favored 
the independent agency and sixteen (16) did not respond. Ninety-two (92) of ninety
four (94) Chief Probation Officers favor Pretrial Services Agency as a probation 
function with one Chief Probation Officer, opposed and one did not respond. The 
Federal Probation Officers Association has concluded from the survey that Pretrial 
Services Agency is a wanted and necessary function with the majority believing it 
should be administered by U.S. Probation. 

CONCLUSION 

The Federal Probation Officers Association wants to see Pretrial Services become 
a reality in all federal judicial districts. We trust that the views and information 
presented in this statement will assist this committee and the Congress to prepare 
legislation toward that end. The Federal Probation Officers Association stands ready 
to assist in this process. We reaffirm our dedication to the fulfillment of our duties 
and responsibilities to the United States Cou~ts and to the citizens of our communi
ties. 

TESTIMONY OF ROBERT AULT, PRESIDENT OF THE FEDERAL 
PROBATION OFFICERS' ASSOCIATION, ACCOMPANIED BY 
RALPH ARDITO, JR., SECRETARY, FEDERAL PROBATION OFFI
CERS' ASSOCIATION 

Mr. AULT. Thank you, Mr. Chairman. My colleague is Mr. Ralph 
Ardito, who is the national secretary for the Federal Probation Of
ficers' Association. He is here with me today. 

I would like to amend or add to my qualifications just a little bit, 
if I may, so it won't appear that I'm speaking only from my per
spective or experience in the Federal probation system. In addition 
to that, I have served in the Virginia Adult Probation System, I 
have served in the Virginia Juvenile Court System, and I have also 
worked with a delinquency prevention program for the Virginia Di
vision of Youth Services, Department of Corrections. 

Mr. Chairman, I'd like to address several points in my statement 
and frame this within certain perspectives. First of all, I would like 
the committee to be aware that in speaking for the Federal Proba
tion Officers' Association, that we have been in existence for 26 

.. 

\ 

103 

years, that our membership is approximately 1,350 persons, and 
that membership does include pretrial service officers and proba
tion officer assistants, not just probation officers. 

As the committee may be aware, U.S. probation officers perform 
a variety of functions. We also serve as agents for the parole com
mission. We perform pretrial diversion services for the U.S. attor
ney's office. We perform services for the U.S. Bureau of Prisons . 
We perform certain services as parole agents for the military 
parole authorities, and we have our duties with the U.S. courts as 
probation officers for the district and magistrate courts. 

I think it's important to mention this because there has been a 
comment today and testimony to the effect that there may be some 
role conflict with the probation officers performing pretrial service 
functions, at least there seems to be a conflict with priorities, and I 
would like the committee to take this into consideration-that, in 
addition to our probation duties, when the parole commission needs 
someone to supervise parolees, we are called on and we do that job. 
When they need someone to serve as a hearing officer in certain 
types of violations, they have called on U.S. probation officers. 

Weare performing those functions. When the U.S. attorneys 
need someone to perform pretrial diversion services, we act in that 
capacity and we do that job well. When the Bureau of Prisons 
needs someone to verify the conditions of a furlough or other back
ground information, we are their contact, and we are their contact 
with community treatment centers. I'm not trying to impress you, 
Mr. Chairman, with the many things we do, but I do want the com
mittee to be aware that we do perform a variety of roles and I 
would submit to this committee or to anyone that we are capable of 
performing those services impartially and to the best professional 
standards, and I would submit this would be true for pretrial serv
ices as well. 

Mr. HUGHES. I'd like to say parenthetically that I have always 
been impressed by the outstanding work done by probation officers. 

Mr. AULT. Last week, our Federal Probation Officers' Assocfation 
had our national board meeting here in Washington. During that 
meeting, 1 week ago today, we met with persons from the adminis
trative office. We talked with Mr. Foley, and with Mr. Cohan, and 
Mr. Willetts was there. vVe discussed pretrial services to some 
degree with them, and pending legislation. Later on in t.he week, 
during our deliberations, we heard from a delegation of pretrial 
service officers from the southern district of New York and they 
have a probation operated agency. We talked among ourselves as 
board members both during our formal session and afterward. We 
talked about pending legislation and past legislation, and we have 
considered this issue and the need. for pretrial services at length. 
And I want to state for the record here that I do feel there is a 
commonality of purpose, whether it's coming from the probation di
vision or the administrative office, from pretrial services agencies, 
or now existing, or from our association, or from U.S. probation of
fices. We have a common purpose hert; today, and with the statis
tics that were presented this morning, and the testimony, I don't 
need to debate or discuss statistics further with this committee. 

I do feel the need for pretrial services has been amply demon
strated. Our associatio!l does take a position as to how we feel the 
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services can be implemented, and I would like to review several 
points briefly with the committee with certain perspectives in 
mind. 

I have already addressed the need for pretrial services, but the 
administrative form has been at issue here and in past legisla
tion-in what form would these services be administered? Who 
would perform them, regardless of the administrative form-proba
tion officers or pretrial service officers? Who would the administra
tive head be? A chief probation officer? A chief pretrial service offi
cer? There was testimony thjs morning to the effect that the larger 
jurisdictions would best be served by an independent agency, that 
the smaller jurisdictions-approximately 60 percent of them, I be
lieve-could go with probation services. That may be true. But I 
think that is inconsistent, and I think pretrial services as they are 
implemented need to be consistent throughout the Federal system 
with regard to form as well as to substance. We need to concern 
ourselves with the quality of the staff and the people who adminis
ter pretrial services, and we need to consider cost effectiveness, and 
there have been some points addressed along that line today. 

Now, the Federal Probation Officers' Association strongly, Mr. 
Chairman, endorses the implementation of pretrial services in all 
Federal judicial districts. 

Mr. HALL. Whether they want them or not? 
Mr. AULT. No, sir, I would not impose-I'm not saying they 

should be, regardless, Mr. Hall, whether the district wants it or 
not. Certainly the districts should have a say in that. I don't think 
it should be mandatory in that sense. But we feel the value of the 
service is such to judicial officers that they can benefit from good 
prebail investig'ations, recommendations, and so forth. 

Now, we have some points here that we think tilt the scale in 
favor of pretrial services being administered through the U.S. pro
bation system. First of all, we feel that the administrative struc
ture would be appropriately placed, within the administrative 
office of the U.S. courts for overall responsibility and therein with 
the division of probation. As you may be aware, in the 94 Federal 
districts we have approximately 300 probation offices established 
and staffed, and they could be very easily used or equipped to ad
minister pretrial services. 

Last year the merits of whether or not pretrial services could be 
effectively implemented through probation services was argued, 
and I submit that it can be. The question is expense and startup 
time. And some of the data this morning suggested it was a quicker 
startup time in probation. I'm going to comment in just a minute 
on the expense factor. 

There has been testimony before this committee today that it 
would be no more expensive one way or the other, whether it went 
independent or whether it went with the probation system. I sug
gest this-that in addition to just bodies performing jobs, there's a 
question beyond that, Mr. Chairman. It's a question of the qualifi
cations of these people. You can hire people and you can put them 
in jobs, but it's training-the training that they have before they 
come to the job, the training they have on the job, the familiariza
tion they have with the Federal probation system, and not just 
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that but the whole system of Federal criminal justice is something 
you ~an't buy easily right off the street.. . 

Something that needs to be addressed also IS the 'perspect~ve that 
seems to have been almost a dichotomy here. Tha.t IS pro~atlOn offi
cers performing probation fu~ctions v~rsus pretrIal servI~e officers 
performing just pretrial serVIce funct~ons. Stop and co~sIder for d 
moment, gentlemen, if you will, who IS the one per~on In th.e ~e -
eral probation-excuse me-who is the one person In th~ crImlI?-al 
justice system, the Federal system, w?o has contact r.outInel~ wIth 
the case agent, with the prosecutor, In conference wIth the Judge, 
with the defendant, the defendant's family and ?ther p~ople In t?e 
community, with the people in the Bureau of P::lsons, wIth pS1'chIa
trists and others who may perform a study, Wlt~ emp~oyers. Who 
is the person that is constantly at the hub of thIS partIcu~a~ .wheel 
with regard to the defendant? Who ~s i~ that ~as responsIbIlIty ~or 
drug treatment, for placing people In Jobs. Wlt~ other communIty 
agencies. These persons are the U;S. p~obatIOn. otficers. . 

They are able to take a broad VIew, If you wIll, of the entIre. c.om
munity and the impact of their decisio?s, wheth~r thos~ decIsIOns 
be recommendations for probation, for IncarceratIOn, or In cases of 
pretrial diversion, or pretrial services. ... . 

I have one comment with regard to the statIstIcs thIS mornIng. 
That it is true that board operated agencies have conducted more 
interviews. They submitted more bail recomme:t;da~ions and. th:ey 
had a higher rate of release on bail. Tha~ I won t dIspute. SIgnIfi
cantly, though, probation operated agencIes hav~ a better. record 
with regard to rearrest or crime on bail and Wlt~ ~he faIlure to 
appear rate. What does this suggest? That the dec.lsIOn t?~t mu~t 
be made with regard to pretrial needs to be a qualIty declsI~n. It s 
not just simply interviewing x number of people a~d pu~tIng as 
many as you can back out. That's an important consI~eratlOn, but 
it's the quality of that consiueration, who you're puttIng back out 
and other circumstances. . h 

And that's where probation operated, agencIes,. came throug 
with a better rate with regard to rearrest and faIlure to appear. 
They had four persons fail to show. . 

Mr. HUGHES. Let me just interrupt you he~e. As I !ecall the testI
mony this morning, there was a 20 per~ent dlfferent~al between the 
recommendations of board and probatIOn run PSA s. That me!lns 
that in a very high percentage of the cases-99 percent of th~ tIme 
in board districts-there was a recommendatlO~ befo!e ~he Judge, 
compared to 70 percent of the time in probatIOn dIstrICtS. ~hat 
means that in probation distric.ts, roughly 30 percent of the tIme, 
the judge was not informed of the relevant f~cts, I would presuI?e. 

Mr. AULT. I don't know if that meant the Judge was flYIng blInd 
or in fact that the interview may not have been conducted because 
of the nature of the case-that is, a white collar case o~ a pe!son 
had detainers pending, or immigration. And therefore IntervIews 
were not conducted. d 

Mr. HUGHES. But the next statistic was that the re~rrest recor 
was different between boards of trustees and probatIOn operated 
program.s. And yet it represented 20 percent more recommenda
tions by the boards of trustees. 
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Mr. AULT. They did give more recommendations and conduct 
more interviews, yes, sir. They did do that. 

Mr. HUGHES. Well, I just think that's significant. Go ahead. 
Mr. AULT. All right, sir. I think perhaps I have already addressed 

the point that the prejudicial position by U.S. probation officers
maybe that's too strong a word, but let's say that they would not 
perform th:e pretrial service function with the same clarity of pur
pose or wIth the same orientation that pretrial service officers 
would. There are large U.S. probation offices in this country that 
have specialized staffs, if you will, those that have drug caseloads 
and other caseloads, and perform specialized functions in addition 
to supervision. In the smaller offices it's like a country doctor. Ev
ery?~dy does a little bit of. e~er~hing. I think with the proper 
~raInmg and the proper speCIalIzatIOn necessary that pretrial serv
Ices could be appropriately administered there, too. 

Finally, Mr. Chairman, as you may be aware-and I believe this 
was presented to the committee last year-the Federal Probation 
Officer~' Associa~ion h~s made an attempt to find out how judges 
~d chIef probatIOn offIcers feel about implementing pretrial serv
Ices. 

With 9~ chief j,udges, 76 of them stated that they would prefer 
t~at pretrIal serVIces be operated by probation agencies; 16 of them 
dId not respond. Two of these jUdges-two of the remaining judges 
stated. they would favor an in~ependent agency. Of the 94 chief 
probatIOn officers, 92 favored It go to probation' 1 favored inde-
pendent; and 1 did not respond. ' 

And that may not be anything remarkable because the inference 
I think is that probation-chief probation officers are territory ori
ented, that they do want to keep what they have or add to what 
they had, and this is an implication that I raise here but I am 
aware that has been made earlier. ' 

In conclusion~ l\1r. Chairman, I just want to say that I feel that 
through the eXlstmg resources-let me put it that way. Not just 
m.anpower-t~e resources total of the Federal probation system, 
WIth the qualIty staff we have and the qualifications that we hold 
our people to, both for entrance into service and for standards for 
performance while in service, that this is a priceless benefit that 
takes years to build up, that it's compatible with the continuation 
of quality services. 
. And this 'Yill be true for pretrial services, but from a cost-effec

trye standpolI~t. It would show up there, too. In today's economic 
cl.lmate of whICh ':v~ all are keenly aware, if we have to go out and 
hIre 276 or. so addI.tIOnal people-that is, professional people to per
fo~m pretrIal servIces-and that's one estimate given to this com
mIttee last year, to staff the ~ervic~ plus clerical people, I question 
whether the dollar value you re gOIng to get is equal to or superior 
to what we have to offer in the existing system. 

Thank you very much. 
. Mr: HUGHES. Thank you very much. Do I take it that your orga

nIzatIOn supports H.R. 2841? 
Mr. AULT. Our organization is largely in favor of 2841, sir. I must 

tell you that some question was raised last week as to, I believe 
the Gudger amendment last year, the flexibility clause. In respons~ 
to Mr. Hall, we would find no fault with that. 

---~----- ---------~~------------
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Mr. HUGHES. If the choice were between mandating boards of 
trustees and H.R. 2841, I trust you would be in favor of 2841? 

Mr. AULT. I would, indeed, sir. 
Mr. HUGHES. 'rhe Chair recognizes the gentleman from Michigan 

for 5 minutes. 
Mr. SAWYER. In the western district of Michigan, we don't have 

anything we call pretrial services. As a matter of fact, I never 
heard that expression until I heard it down here in the committee. 
But the judge and the U.S. district attorney routinely call our pro
bation-parole office and have them run just the kind of investiga
tion we're talking about. 

Mr. AULT. Yes. 
Mr. SAWYER. It seems to work fine. I wondered why we needed a 

new program when they do that now. If they have to add some 
people to the staff of a given probation office because they can't ac
commodate the workload, why do we have to give it a big title and 
a whole act? I'm not clear on that. 

Mr. AULT. I don't think that your observation and our orienta
tion is really that far apart, Mr. Sawyer. I'm from the eastern dis
trict of Virginia, and I have experienced the same thing. We have 
had people under what amounts to bail supervision. We don't have 
a pretrial services program per se, and we have had cases referred 
to us prior to any adjudication, not only for presentence reports but 
for, if you will, bail supervision. It's done on a very limited basis, 
and I suspect if it were done on a routine basis, certainly we would 
have to have additional staff, and perhaps in the western district of 
Michigan also. 

Mr. SAWYER. Yes. I'm not arguing the question of additional 
staff. Why haven't we got everything in place that we need right 
now, and where we need some personnel, just add them? 

Mr. AULT. You mean within the Federal system? 
Mr. SAWYER. Yes. 
Mr. AULT. I think the reason-certainly my reply to that would 

be, it was the purpose of the 10 demonstration districts to evaluate 
the methodology without trying to implement until we have a read
ing on that and until the supporting legislation were developed. 
And besides, I question whether you could put it into place effec
tively with existing staff. 

Mr. SAWYER. As I say, my impression is that that's what we're 
going in the western district of Michigan, although maybe not as 
far as you would like, but the probation office handles that, and 
I'm not aware of any problems. 

Mr. HUGHES. Will the gentleman yield? 
Mr. SAWYER. Certainly. 
Mr. HUGHES. One of the problems, aside from the demonstration 

district setup, is that there is no present authorization to set up 
pretrial services programs. 

Mr. AULT. I believe that's a comparatively small Federal proba
tion staff in that district, too. There's more flexibility in some 
ways. 

:Mr. SAWYER. There is a population of about 3% million, so I 
assume it's comparable to any other area. There are some eight 
cities with over 100,000 people and urban problems, too. I'm not fa
miliar with the staffing of the district, but we have four U.S. dis-

.1 
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trict judges operating there. But I guess it kind of puzzles me that 
we're handling the thing now. It would just be a question of wheth
er as a result of these pilot projects, more of the districts wanted to 
~o more of it. So, I'm not clear. why we have to call it pretrial serv
Ices or create some new operatIOn when we seem to be able to do it 
now. 

Mr. AUL'~'.I th.ink the. concern, as I ~ndersta!1d it, Mr. Sawyer, is 
that the SPIrIt of the Bail Reform Act IS not bemg fully carried out 
that we're not making sufficient utilization of bail and condition~ 
of bail, and that people are perhaps unnecessarily being detained. 

This, I think, would be m~ch mo~e applicable to State systems 
than Federal. My own experIence WIth the Federal system is that 
the use of bail-and in many instances in our district nonmonetary 
bail is extensive. 

Mr. SAWYER. Thank you, Mr. Chairman. 
Mr. HUGHES. Thank you, Mr. Sawyer. The gentleman from Texas 

is recognized for 5 minutes. 
Mr. HALL. Mr. Ault, on page 2 of your prepared statement you 

make this statement: liThe Federal Probation Officers Associ~tion 
believes that the rights of the accused must be protected and to 
unnecessarily detain these individuals is economically un~ise and 
morally unjust." 

Where does the person who has been-well, let me preface it. I'm 
not sure I understand fully what you mean by that statement. 

Mr. AULT. That really is a phil?sophical statement, if you will, 
Mr. Hall. We put that statement In there because I wanted it un
derstood that we are concerned wit.h due process rights of accused 
persons, an~ that t? consider them from any standpoint other than 
a presumptIOn of Innocence at the stage of arrest would violate 
due process, and if they were detained without what we have been 
talking about here today, pretrial services, that it would be unwise 
from an economic standpoint because of the money involved in de
tention. 

Mr. HALL. Well, crime is expensive. 
Mr. AULT. Yes, it is. 
Mr. HALL. Detention is expensive. 
Mr. AULT. Yes, it is. 

. Mr. HALL. B~t where do you balance the equities between deten
tIon and releaSIng people on bond or through probation where you 
may end up having the community receive the bad end of the deal? 

Mr. AULT. You have hit precisely on the point that I was getting 
at when I said IIquality of that decision." Where do you balance 
who goes free and who does no~, at ~east at the bail stage, and later 
on w~o mIght be a good probatIOn rIsk as opposed to incarceration? 
That IS where quality of your staff comes in. 
. Now I realize this de?ision is made by judicial officers, but proba

tIon officers and pretrIal officers make recommendations which I 
s~spect comes dow~ t? ,a subjective assessment more than an objec
tIve ope, and that If .It s a deadlock, my own personal view is that 
you tIlt the ~al~n?e m favor of the ~ood of the community rather 
than of the IndIVIdual, and that mIght seem drastic but our re
sponsibility ~s probation officers, first and foremost, is' protection of 
the communIty. In the statement here I did not mean to imply in 
any way that the morally correct thing to do and the economically 
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sound thing to do is to get people out on bail without consideration 
of the community. Perhaps I should have made an additional state
ment in there. 

Mr. HALL. Thank you for your clarification. I yield back the bal
ance of my time. 

Mr. HUGHES. I think that you put your finger on a tremendous 
concern earlier on in your testimony today. It was observed that 
the earlier that we can know as much as possible about an individ
ual, the more likely it is that we're going to make the right deci
sion. Right now, many courts have nothing whatsoever except rec
ommendations by the U.S. attorney on which to make a bail deci
sion. 

In Philadelphia within the past few days, a judge issued an 
order, as a result of a request for constitutional relief, indicating 
that Philadelphia should empty out some 400 prisoners from its 
system. New Jersey right now has such crowded conditions that 
judges are instructed to only incarcerate people where it is abso
lutely essential. So any system that's going to enable us to make 
the right value judgment at the very beginning of the process 
would seem to make not only economic sense but perhaps would 
also be the best way to protect society. 

Mr. HALL. Will the gentleman yield? 
Mr. HUGHES. I'd be happy to yield. 

. Mr. HALL. You indicated that the judges in New Jersey are being 
Instructed not to put people in jail. Who is instructing the judges 
not to do that? 

Mr. HUGHES. The Supreme Court. 
Mr. HALL. Really? 
Mr. HUGHES. Yes; because of the constitutional rights that are 

now being claimed by prisoners, who indicate that the overcrowded 
conditions are violating their constitutional rights. I don't know 
what Philadelphia has done, but an order came down within the 
past few days indicating that it had to free 400 prisoners in the 
Philadelphia system, and there's such a leadtime in the building of 
prisons and so much furor over where prisons are going to be locat
ed, that there's no way in the world that we can secure relief in 
the near term to address the problems of overcrowding. 

But in any event, let me just make one final observation before 
you leave, and that is your remark that we should not force Feder~ 
al courts into the system. I have some difficulty with that, because 
in the Federal system, as in every system, we have prima donnas 
~ho don't wa~t any change. If in fact the system isn't good, what is 
It about the dIfferent areas that would suggest that we should let a 
Federal judge or chief judge decide whether he or she is going to 
embark on a pretrial services program? If, in fact, it makes eco
nomic sense? If, in fact, we can better protect the community? If, in 
fact, there's some question as to whether or not some jurisdictions 
should have complete services and others don't, which opens up a 
whole area of constitutional challenge to that type of discrepancy 
from court to court. Why shouldn't we say, if in fact jt works that 
it's something that should be implemented in all jurisdi~tions 
where it's not presently implemented? 

Mr. AULT. I suppose I reacted to the word "force," that we should 
force a district to do this or that, and that is perhaps what I react-
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ed to. And I have said, I feel that pretrial services, value as it has 
\ been discussed here today, I think pretty well stands on its own 
two feet. 

If you're talking about simply presenting a bill that requires de
velopment of these services, maybe it's just the way it's phrased, 
Mr. Chairman. 

Mr. HUGHES. I think that the way the bill is drafted, it's going to 
have to be a phased-in program in any event. 

Mr. AULT. Yes; we can't just stimulate a pretrial services system 
systemwide. Some jurisdictions already have it. Texas already has 
it. It's operating in many of the State jurisdictions fairly well, and 
the 10 demonstration projects, it seems to me, have clearly estab
lished that it's been extremely productive, and the testimony indi
cates that it will save money in the long pull. We make better 
value judgments early on, and we get to know the defendants early 
on. 

The judge at the time of sentencing is going to have a lot more 
information because we kept in touch with that individual during 
the time between the arrest and the time of trial. So it seems to me 
that all the way around, the system is better served. 

I would just like to make one observation in return, if I may. I 
have yet to meet a judge, whether he's a Federal judge or any 
other judge, who says that he does not have a problem with sen
tencing in criminal cases, what to do with the defendants, regard
less of whether first offender or multiple offender. And whether 
you're talking about criminal sentencing or a bail decision, you're 
making a judgment on human behavior, and if a person says you're 
not predicting human behavior, at least you·.re making a determi
nation as to how this person will respond, given the benefit of bail 
or some other form of release later on in the adjudicatory process. 
Unfortunately, that judgment, if you will, is subject to all the frail
ties of human thinking, and we don't have an absolute predictive 
device. We do the best we can. Judges do the best they can, and I 
suspect that concurs with your assessment that early on, to learn 
something of a given-I don't know if we could even say "offender" 
at this point, because there is the presumption of innocence of the 
person charged with a crime, and to make a determination as to 
what is the best way to treat them, at least at the initial phase, 
and that gets back to what Mr. Hall was commenting on. 

Where do you construct the balance between what is in the best 
interest of the individual and that of the community? That boils 
down, I think to a subjective determination based on what facts 
you can gather, what your training is, and perhaps more than one 
mind bearing on that determination. 

Mr. HUGHES. Well, we thank you very much, Mr. Ault. You have 
been most helpful to us, and we appreciate your testimony. 

That concludes the witnesses for today's hearings, and the sub
committee stands adjourned. 

[Whereupon, at 3:40 p.m., the subcommittee was adjourned.] 

EXTEND THE OPERATIONS OF THE PRETRIAL 
SERVICES AGENCIES 

MONDAY, APRIL 6, 1981 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CRIME 

T . 
OF THE HOUSE COMMITTEE ON THE uUDiCIARY, 

Brooklyn, N. Y. 
The subcommittee met, pursuant to notice, at 9:10 a.m. in court

room 3 second floor, U.S. Courthouse, 225 Cadman Plaza East, 
Brooklyn, N.Y.; Hon. William J. Hughes (chairman) presiding. 

Present: Renresentatives Hughes and Fish. 
Also present: Hayden W. Gregory, counsel, Virginia E. Sloan, as

sistant counsel, and Deborah K. Owen~ associate counsel. 
Mr. HUGHES. This meeting of the Subcommittee on Crime of the 

House Committee on the Judiciary will come to order. 
Today we're conducting our second hearing on the operations of 

the pretrial services agencies in 10 demonstration districts in our 
Federal courts. 

Last Tuesday, we heard testimony from those with e~perie~ce 
with the pretrial services agencies on a national level, IncludIng 
the judge who chairs the Judicial Conference Com~ittee with ?ver
sight responsibility for the pretrial services agenCIes, the natIOnal 
staff of the Administrative Office of the United States Courts as 
well as the head of the District of Columbia agency, and two people 
who have conducted significant research and studies on the effect 
of the pretrial services agencies program. 

Our witnesses today include those with experience with the pre
trial services agencies on the field level. We will hear testimony 
from judges, magistrates, prosecutors, defense attorneys, and proba
tion and pretrial services officers representing the eastern and 
southern Districts of New York. 

Our first witnesses will be Judges Jack Weinstein, Morris 
Lasker, and Thomas Platt; and gentlemen, if you will come forward 
and take seats, we can begin. 

Weleome. First, let me just thank you for taking time from your 
own busy schedules to join us today at this field hearing. 

The Pretrial Services Act, as you know, became somewhat con
troversial in the closing days of the 96th Congress, and so it is im
portant, I think, for us to ~ake a ~ook at t~e act ~o see whe~her or 
not it makes sense to contInue WIth pretrIal servIces agencIes. We 
appreciate your testimony. 
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Judge Weinstein, we have your testimony without objection, and 
it will be received in the record in full. You may proceed in any 
way that you see fit. 

I might also note that the Chair has received .£1. request to cover 
this hearing in whole or in part by television broadcast, radio 
broadcast, still photography, or by other ~imilar methods. In ac
cordance with subcommittee rule 5-A, permission will be granted, 
unless there is an objection. 

Hearing no objection, such coverage will be permitted. 
Judge Weinstein, we're happy to have you. 

TESTIMONY OF HON. JACK B. WEINSTEIN 

Judge WEINSTEIN. Congressman, it's a great pleasure to welcome 
you here to Brooklyn at these very significant and important hear
ings. These are the fifth anniversary hearings of the establishment 
of our own pretrial services agency'" 

I have lifted our own rules on television and cameras. In our 
courthouse; we do not allow television and cameras, but in view of 
the independence of the three branches, we felt that for today, the 
second floor shall be considered as part of the congressional halls, 
and not the Federal District Court. 

Mr. HUGHES. Thank you. We appreciate that courtesy. 
Judge WEINSTEIN. If we can do anything to make your stay more 

pleasant, or to assist you in any way with information, please do 
call on us. 

[The prepared statement follows:] 

PREPARED STATEMENT OF HaN. JACK B. WEINSTEIN, CHIEF JUDGE, U.S. DISTRICT 
COURT, EASTERN DISTRICT OF NEW YORK 

Ladies and gentlemen, it is a pleasure and honor to welcome you to Brooklyn, to 
this courthouse and to these very significant hearings this morning. It is altogether 
fitting that we meet today since this coming Thursday marks the fifth anniversary 
of the establishment of our own Pretrial Services Agency. 

If we can do anything to make your stay more pleasant or to assist you in your 
important work, please let me know. I and my staff are entirely at your disposal. 
We appreciate the difficulty you face in traveling away from your homes to make 
your inquiries and to try to assist us. We share the mutual task of protecting people 
against crime while affording due process and constitutional protections to all per
sons, including those accused of criminal acts. The people who will testify here 
~oday are intimately concerned with the day-to-day operation of our pretrial serv
ices. It is therefore necessary only that I open with a very short review of the histo
ry of pretrial services in this court and with one or two of my own impressions re
garding its function. 

When Congress passed the Speedy Trial Act of 1974 it provided in Title II for the 
establishment of experimental Pretrial Services Agencies in ten of the judicial dis
tricts. 18 U.S.C. § 3152. The legislative history makes it clear that the purpose of 
Title II was to strengthen the supervision over persons released before trial. 1974 
U.S. Code Congo and Admin. News 7420. Five of the Agencies were to be adminis
tered by the Division of Probation of the Administrative Office of United States 
Courts. 18 U.S.C. § 3153(a). The five others, including the agency for this court, were 
to come under boards of trustees appointed by the local chief judges. The statute 
provides that the members of these boards be drawn from the bench (in our case the 
Honorable Thomas C. Platt, who serves as chairman), the United States Attorney, 
the Chief Probation Officer, and representatives of the local bar and community or
ganizations. 18 U.S.C. § 3153(b). 

The question of jurisdiction over the Pretrial Services Agencies is, of course, one 
for Congress and involves a weighing of numerous factors. I am in no position to 
address it one way or the other since I do not know how the experiment in the ten 
courts has worked in detail. I do know that the program in this court works well 
and the function should be continued in some form. 
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At present our own Agency is staffed by eleven professionals including the Chief 
of Pretrial S~rvices, Mr. John J: Flynn, and the Supervisor, Mr. Thomas Kearney, 
and five clerIcal personnel. Durmg 1980 the Agency conducted 1,269 interviews of 
defendants (Annual Report 1980), and each officer at present maintains a load of 
over one hundred cases. The total number of interviews conducted by the Agency is 
up about forty-five percent from the figure for the first twelve months of our Pre
trial Services Agency's existence. 

The Agency's operations follow the guidelines that are promulgated by the board 
of trustees. 

The guidelines, which have the force of court rules, set out generally the task of 
the Agency, and in particular, deal with the important problem of interview confi
dentiality. 

In my experience as a District Judge, I have found the Pretrial Services Agency to 
perform a very useful function. From the vantage point of any judicial officer, pre
trial Services is primarily a source of information that is vital for the proper oper
ation of the bail determination ?rocess. Because a full-blown probation report would 
not be available prior to conviction, it is very helpful to have a voluntary program 
such as this through which the court can learn significant facts about the defend
ant. Such information makes possible the informed decisions that Congress clearly 
had in mind when it passed the Bail Reform Act of 1966. 

In our court the Pretrial Services Agency also assists in the supervision of persons 
before trial. For example, officers seek to help defendants through employment re
ferrals, and drug and alcohol counseling. The Pretrial Services Agency also has the 
linguistic capacity to deal with various non-English speaking defendants. The pur
pose of post-arrest supervisory programs is not to rehabilitate defendants-a goal 
that would in any case be impermissible-but to make it more likely that defend
ants will appear for trial. 

My sense is that the service in this district has the confidence of the defense trial 
bar, the prosecutor and the judges and magistrates. All of us, I think, believe the 
Pretrial Services Agency is fair, conducts accurate investigations quickly and well, 
will not break confidences and takes a realistic and hard headed view of the need to 
prevent flight while reducing unnecessary incarceration prior to trial. 

From my necessarily detached perspective, it is not possible to evaluate the actual 
success of these supervisory programs. I, for one, am looking forward to reading 
comparative studies that will definitively show the results achieved by Pretrial 
Services Agencies in their attempt to secure their all-important goals. 

Judge WEINSTEIN. In this district, as you know, Congressman, we 
face a very serious problem because we have been short two judges 
for a long time. We received emergency permission to extend 
slightly the period when the speedy trial rules would operate 
before dismissal. 

This is particularly relevant, I think, in connection with these 
hearings today, because without the help of the pretrial services 
agency, which has saved us a good deal of time, and has made it 
easier for us to adjust our calendars, I think our problem would be 
even greater. 

Although the pretrial services agency, in and of itself will not 
ameliorate the great difficulties we face, it does assist us not only 
in saving time and permitting us to devote our energies to litiga
tion rather than to some pretrial hearings that otherwise would be 
~equired, but it has served, I think, to reduce the load on the jails; 
It has served, I think, to make the whole operation fairer and to 
make it work more easily. 

One of the chief problems, I know, for you, is the issue of wheth
er there shall be a pretrial services agency, or whether probation 
shall control. I have no doubt that we must have this assistance, or 
our metropolitan corrections center will be so overburdened that 
we will be unable, really, to handle our present load. 

We have got to be able, before the trial starts, right at the outset 
of the case, to winnow out those defendants who can be controlled 
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and kept out of a place of incarceration and be available for trial, 
and those that must be incarcerated. 

That's a particularly difficult problem for us, because we have so 
many drug cases involving foreigners who were caught coming in 
through Kennedy Airport. We have an enormous number of these 
international type of complex crimes. 

Sometimes, we keep people in jail unnecessarily, because we 
have had a very bad experience in connection with these crimes, 
drug related cases, where we've allowed people out, and then they 
hadn't shown up, either for trial or for sentencing. 

I myself take no position on the question of whether it should be 
pretrial services, as in independent agency, or probational. I know 
my brother, Judge Platt, has fairly firm views on the matter, and 
he will certainly address you on it. 

From the point of view of the Chief Judge, there is an advantage 
in having probation handle it, because then I deal with only one 
head of department instead of two; and that simplifies my Jife 
slightly. 

But from the point of view of independence, since the problems 
are different, and from the point of view of assuring the defendant 
and counsel that nothing said will leak back through probation to 
the court, and because of the requirements of the rules of criminal 
procedure, which prevent us, as trial judges, from knowing any
thing about a possible presentence report at the early stage, there 
are obvious advantages in the separate system. 

I'll be very happy to respond to any questions. My statement, I 
think, covers the rest of the matter. 

Mr. HUGHES. Thank you very much. Judge, are you pressed for 
time, or can we hear from the other panelists before we ask ques
tions? 

J udge WEINSTEIN. My calendar will wait. Nothing starts In my 
court until I arrive. 

Mr. HUGHES. Thank you very much. 
Judge Platt, we're happy to have you with us this morning. 

TESTIMONY OF HON. THOMAS C. PLATT 

Judge PLATT. Congressman, I'm very pleased to be here. As I 
think you know, I appeared at your subcommittee's invitation last 
year in Washington, and gave you my recommendations then. I've 
incorporated those recommendations again into essentially the 
same statement that I filed with you last Friday. 

[The prepared statement follows:] 

PREPARED STATEMENT OF HON. THOMAS C. PLA'M' 

I want to begin by thlmking you for giving mH this opportunity to express my 
views on the value of Pretrial Services Programs. At the outset I want to emphasize 
that the Pretrial Services officers in our District have done and are doing a very 
commendable job. They are efficient, hard working, loyal and dedicated public serv
ants who have performed the services requested of them with diligence, skill and 
cheerfulness. I think I am safe in saying that we are all very fond of them and ap-
preciate the work they have done. ' 

As you know, the Eastern District of New York is one of the five Pretrial Services 
Agencies administered by a Board of Trustees consisting of me (I was designated by 
then Chief Judge Mishler as the Judge in charge), the United States Attorney, the 
Chief U.S. Probation Officer, the Public Defender, a private attorney and two repre
sentatives of community organizations. 
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The first recommendation that I made last year-i.e., the abolition of the present 
Boards of Trustees and supervision by the Chief Judge or his designee which might 
be another Judge or a Magistrate-has apparently been accepted and adopted and I 
will say no more on the subject. 

In order to understand my second recommendation a description of the situation 
in our District is in order. Our Agency commenced operations in December of 1975 
and our Agency presently consists of a Chief, a Supervisor and nine Pretrial Serv
ices officers who are supported by an Administrative Assistant and four secretaries. 

During the calendar year 1980 our Pretrial Services officers interviewed 1,269 de
fendants and activated some 1,197 defendants. A total of 312 of these deff.'ndants, or 
26.2 percent, were detained in custody following initial arraignment. Of these 312, 
101 or 32.3 percent were released from detention at a subsequent court appearance 
either because they were able to make bail or the Pretrial Services officer was able 
to provide sufficient information to the Court to justify release. A total of 35 or 2.9 
percent failure to appear warrants were issued for defendants during 1980. There 
were a total of 28 or 2.3 percent rearrested while on bail and a total of 60 or 5 per
cent bail violations including the rearrests. The great majority of the 312 detained 
defendants were and are defendants who were charged with narcotics violations, 
bank robberies, and acts of violence and in many cases guns or other arms were 
used and the defendants were aliens. 

Of the 1,197 total, 139 defendants were placed under Pretrial Services supervision 
following initial arraignment and they were required to make personal or tele
phonic contact with their Pretrial Services officer from time to time to insure their 
later presense in court. . 

The significant figure that I will return to later in my comments, however, IS that 
of the 1,197 cases handled by the Pretrial Services Agency, approximately 1,058 de
fendants were released on personal recognizance bonds or otherwise w. ',hout being 
subject to any Pretrial Services supervision. 

According to the most recent figures, our District's Pretrial Services Agency's offi
cers had the highest case load per officer among the 10 experimental districts; each 
of our officers presently being responsible for 118 cases. 

I give you these figures to furnish you with a ~asis for the ~ext rec~mmendation. I 
am going to make with respect to what to do WIth the PretrIal SerVIces Agency In 
each district. 

Let me begin by saying that there are a number of judges in our district who have 
serious doubts as to the efficacy of and need for any pretrial services in the Federal 
System but I should hasten to add that I am not one of them. As I understand their 
position, it is that they question whether the services are worth the cost which is 
not insubstantial particularly where the Agency has separate facilities and separate 
supervisory personnel. Their view is that while Pretrial Services officers may serve 
a very much needed function in the New York City and State Criminal Courts, 
there is not the same need in the Federal Courts and to the extent that there is any 
need, it can and should be handled through other existing agencies, such as the Pro
bation Department. 

My brethren's opposition on these grounds led me to examine and discuss this 
problem with them and with my Board of Trustees in an attempt to come up with a 
compromise proposal that might be acceptable to all. 

In the first place, there is merit to their contention that 'Lhere is not the same 
need for pretrial services officers in the Federal Courts as there is in the State and 
City Criminal Courts. As the figures indicate, approximately 90 percent of our de
fendants are released on their own recognizance and really have no need for super
vision pending the disposition of their cases. This is understandable when one exam
ines the nature of many of our criminal cases which turn out to be of the so-called 
white collar crime variety, e.g., income tax evasion, bank embezzlement, perjury, 
false statements to government agencies and banks, counterfeit recordings, passing 
counterfeit currency, alcohol offenses, business fraud, anti-trust violations, etc. 

From our standpoint, the principal function or role of the Pretrial Services officer 
is to make recommendations to the Judge or Magistrate who arraigns a defendant 
with respect to whether the defendant is a good bail risk and whether the officer 
feels that the defendant would be a good subject for supervision pending the disposi
tion of his case. Secondarily, with respect to those who are placed under the supervi
sion of a Pretrial Services officer, his role is to attempt to find them any necessary 
employment, counseling, medical, legal or social services, or drug or alcoholic pro
grams during the pretrial interval. 

Given the foregoing facts, it would seem that in our District, and in the other ex
perimental districts, we could reduce the number of pretrial services officers by at 
least one half if there were a provision in the law limiting the officers concern with 
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those cases in which the Govornment was going to request bail or the Court believed 
that supervision might be indicated. In other words, in the normal income tax or 
business-type crime pretrial services would not be called upon to interview the de
fendant, attend the arraignment, open the file, communicate on occasion with the 
defendant regarding appearances in Court, etc., and a great deal of time and paper 
work couid be elir;. inated. This would resdt in substantial savings for the programs 
throughout the country, particularly if the Department of Justice pursues its cur
rent course of turning most ba~lk robberies and many narcotics cases over to the 
local authorities and concentrate on the so-called white collar criminal. 

I am aware that the way Section 3154 is presently drafted each district court 
might arguably make that modification for its own district but as to any ouch sug
gestion I would say that it is not all that clear that a particular function of an 
agency such as that prescribed in 3154(1) may be rewritten in that fashion as distin
guished from a specification by the Courts as to which of the nine functions they 
wish to be performed and secondly in any event it should not be optional but man
datory that the great majority of cases which do not need supervision should not 
incur such expense. In practical terms, in our District, for example, this would cut 
the staff to one chief or supervisor and three or four officers who would be charged 
with a manageable caseload. 

I should add that there is some sentiment among our judges for keeping the Pre
trial Services officers intact and using them for other court purposes. Their thesis, 
as I understand it, is that the extra officers in our District, assuming my proposal 
were to be adopted, could and should be used for mure intensive work with the de
fendants who are on release and work supervision, spending more time with them 
and working longer on appropriate employment, counseling, medical, legal, or social 
services or drug or alcoholic programs for them. I personally fail to see the need for 
this. If the released but supervised defendants in our District were spread between 
the reduced force of three or four officers envisaged in my proposal, his or her 
actual supervision case load at anyone time would be a relatively small number of 
defendants and each officer should have ample time for intensive placement work. 

The principal complaint against Pretrial Services Agencies in the Federal Courts 
is the cost. At present in most Judges' view the cost is too great for the return in
volved. This program, like all Government programs which cost money, should be 
cut to the bone if the Government's anti-inflation statements are to be given any 
credence. Most reputable economists agree that government spending and its 
attendant increases in the money supply are the major causes of inflation. 

Let me be brutally frar.k about the Program itself. In perhaps one case out of 
twenty is a piece of material information furnished to a Judge in a bail hearing by a 
Pretrial Services officer that would not have been furnished to him by the Govern
ment or the defendant's lawyer under the old system. Fifty percent of the time such 
information is more favorable to the Government, the other 50 percent inures to t,he 
benefit of the defendant. Most would agree that the officers efforts are worth the 
expenditure of the time, effort and money in the one out of forty cases in which a 
defendant's prospect!' for release are enhanced, but not at the cost of Lhe present 
program where so much time, effort and money is being expended on what ulti
mately amounts to nothing but statistics. 

In short, there is a need for Pretrial Services officers; it is not a critical need and 
it is only in those cases where there is a genuine issue of release or no release. In 
the great ll"ljority of cases, Le., in the great majority of our cases, and we are not 
atypical, there is no such issue and there is no need to do all the interviewing, re
porting, verification, etc., that is being done. 

My recommendation is that Pretrial Services qe placed in the Probation Depart
ment and the positions and roles of the officers be limited in the manner ~llat I 
have indicated. This should save in excess of fifty percent of the cost presently being 
incurred. 

Thank you. 

Judge PLATT. As Judge Weinstein says, I have some very definite 
ideas, perhaps because I've had some fairly close association with 
the Pretrial Services Association over the last 5 years, having been 
designated as the judge in charge here 5 years ago by the then 
Chief Judge Mishler. 

I am delighted to see in the new bill that the board of trustees 
issue is no longer an issue, and that that recommendation has been 
adopted, and the board is going to go by the board, so to speak, 
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which is an well and good; because I don't think that they're neces
sary for the effective operation of pretrial services. 

As I said to the subcommittee last year, and I'll say it again, my 
feeling, and the members of my board's feeling, and indeed, I think 
the general consensus is tha-i. the:>:e is a need for the pretrial serv
ices offices and services; but I think the way it's presently being 
conducted here and elsewhere is unnecessary. 

In other words, I think you only need pretrial services in the 
cases where the Government comes in and asks for bail. And in the 
Federal court system, unlike the State and city and county sys
tems, that probably represents maybe 25 percent of the cases. 

Stated another· way, most of our cases, a great majority of our 
cases are what you call nonbail cases, income tax evasion, Govern
ment fraud, businessmen, white-collar crime, types of securities 
frauds, antitrust violations, that sort of thing. 

In, I would say, 75 percent of the cases, and I think statistics 
bear this out, the Government comes in and says, no bail, personal 
recognizance bond, no need for supervision, no nothing. 

And yet, all of those cases are being processed, interviews are 
being conducted, records are being made, statistics are being filed, 
and so forth and so on; and all that expense is being incurred. 

I think, and I think I speak for a unanimou3 board, we all feel 
that this is unnecessary; and if Congress is serious about saving 
money, as they're reported to be in the press, this is one place 
where a substantial saving can be made with respect to one agency. 

You could, I think without any difficulty at all, cut by requiring 
in the law that only those cases where the Government is going to 
ask for bail be subject to the pretrial services agency. You could 
cut the personnel involved in this and all other districts by at least 
a half, if not by three-quarters. 

I think, under those circumstances, certainly in this district and 
I think in all districts, if you have a staff of only three or four pre
trial services officers and ODe supervisor, we'll say, I don't think 
there's a need for an independent agency. 

I don't see why, under those circumstances, the right move 
wouldn't be to put them into the probation department and per
haps create a separate division; at least, so that we don't have this 
leak problem that everybody seems to be worried about, which I 
don't really think presents any great concern. If you have a good 
responsible head of the probation department, he can keep the in
formation from being disseminated around the two separate divi
SIOns. 

So, that was the substance of my remarks last year, and I give 
them to you again in the hope that maybe after one or two repeti
tions, they might take hold. 

Mr. HUGHES. Thank you, Judge Platt; and your statement will be 
received in the record in full, without objection. 

Judge Lasker, it's good to have you before us this morning. 
Again, your statement will be received for the record in full, and 
you may proceed in any way that you see fit. 
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TESTIMONY OF HON. MORRIS E. LASKER 

Judge LASKER. Thank you, Mr. Chairman. I regret that I wasn't 
able to deliver my statement until this morning; and that's because 
I was the emergency judge in our court for the last 2 weeks, and it 
was a fairly busy time. 

[The prepared statement follows:] 

PREPARED STATEMENT OF HON. MORRIS E. LASKER 

Mr. Chairman, members of the committee, I am pleased to appear before you this 
morning with regard to HR 2841, the proposed Pretrial Services Act of 1981. 

I am present as a proxy for Chief Judge Lloyd MacMahon of the United States 
District Court for the Southern District of New York, whom you hac!. invited but 
who is unable to attend. He concluded that because I am Chairman of I,he Probation 
Committee of our court, in which pretrial services have existed for five years, it was 
appropriate for me to comment. 

The pretrial services project within our court has at all times been subject to the 
direction of the Chief Probation Officer. We have been very satisfied with this ar
rangement and with its results. It is difficult for me to compare the advantages of a 
pretrial service operation which is subject to the direction of the Chief of Probation 
with pretrial services which are directed by a Board of Directors because my experi
ence has been only with the former. However, I am in a position to attest to the 
advantages of a pretrial services arrangement directed by the Chief of Probation. 

Last year Chief Judge MacMahon wrote to Senator Biden on this subject in con
nection with the then pending S 2705. He said then and I believe his words are 
equally apt now: 

"[The Pretrial Services Agency] is now a part of our Probation Department and is 
working very effectively with the court at the pretrail stage of criminal cases. 

We strongly feel that there should be no change in the present jurisdictional 
structure and that that agency should remain part of the Probation Department. 
The last thing this busy court needs toward the efficient administration of justice is 
yet another bureaucracy." 

As Chairman of the Probation Committee of the United States District Court for 
the Southern District of New York, I share Judge MacMahon's views. I have ob
served the operation of the pretrial services agency in our court with great interest 
and am personally persuaded that it is making useful contributions to the bail deci
sions made by the judges of thr~ court, to the clients or defendants whom it super
vises and, in general, to the interest of justice. I stress that my views are personal 
because it has not been possible since receiving your invitation to conduct a survey 
of the views of the twenty-six judges of my court. 

I am aware that some thinkers on the subject believe that a pretrial services 
agency should not be directed by a probation officer because, so the argument goes, 
probation officers have historically dealt with convicted persons whereas pretrial 
services agency, as the name indicates, deals with persons who have not been con
victed. I believe such an analysis to be superficial. The essential task of a probation 
officer is to deal with people in trouble, to assemble the facts relating to that person 
and to recommend to the judicial officer as objectively as possible, a disposition Gf 
the case which will be in the interest of justice. The person who performs pretrial 
services performs very much the same kind of task. Nor do I see any inherent di.ffi
culty for one person in dealing with both convicted and nonconvicted defenda.nts. 
Judges are constantly called upon to do so and find no difficulty in recognizing the 
distinction between the status of the unconvicted and the convicted. 

Fortunately, in our court, the largest trial court in the country, the staff is suffi
ciently numerous that we are able to assign certain persons solely to the task of 
pretrial services: that is pretrial services officers deal only with persons whose cases 
have not yet been tried. However, it does not seem to me that if any of our proba
tion officers were called upon to deal both with convicted and non convicted defend
ants, he or she would be unable to make just recommendations in both types of 
cases. 

My enthusiastic support of the structure which presently exists in our court, does 
not mean that I am criticizing the concept of a pretrial services operation subject to 
a Board of Directors. As I said earlier, I cannot do so because I have no personal 
experience of such an operation. 

I do, however, agree with Judge MacMahon's vip.w that the last thing that a busy 
court needs toward the efficient administration of justice to deal with "yet another 
bureaucracy," and I think that this is a point in favor of the operation of a pretrial 
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services agency as part of the Probation Department. In the last analysis, however, 
the determination whether the pretrial services agency should be an adjunct of the 
Probation Department or subject to an outside Board of Directors should be left for 
decision by the particular court in question to make. 

* * * * * * * 
I have been sitting as a Judge for nearly thirteen years. Before the creation of the 

Pretrial Services Agency the information as to the background of a defendant avail
able to the judge or magistrate in reaching a bail decision at arraignment was often 
limited. The services performed by pretrial officers goes far toward remedying this 
deficiency by assembling background information for the use of the judicial officer 
at arraignment. 

As a result of the availability of such information to the judicial officer and his or 
her knowledge that pretrial services can and will supervise a defendant where ap
propriate previous to the time of trial, the judicial officer feels much easier about 
releasing a defendant on bail, and experience has shown that the risks of nonap
pearance are minimal under such circumstances. The result is, as it should be, that 
persons who might otherwise be detained pending trial need not be and are not de
tained, thereby enabling the defendant to continue to support and live with his 
family, and, a not inconsequential by-product, saving the taxpayer the considerable 
sums which it costs to house a detainee. 

There may be still another contribution made by pretrial services officers, the 
value of which is difficult to measure but is certainly real: that is, the contact be
tween pretrial service officers and defendants whose cases they handle. In many 
cases even if a person has committed an offense for which he may thereafter be con
v,icted, his future conduct can be influenced for the better so that the lapse in ques
tIon may not be repeated. The hope of such influence is certainly increased by objec
tive, fair minded, yet interested treatment on the part of a pretrial services officer. I 
am myself aware of a number of cases in which such contacts by the pretrial service 
officers and the defendant seem to me to have had a tangible beneficial influence on 
the defendant. I don't want to overstate the matter because I, of course, have not 
been in a position to conduct follow up examinations on all the cases that have 
come before me. But my experience had led me to believe that such contacts can be 
very useful indeed. 

I hope these observations are helpful to you in the work of your committee and 
will be glad to answer any questions. 

Judge LASKER. I am not quite as intimately involved in the pro
ceedings of pretrial services as Judge Platt, who has a direct 
responsibility in his court, or Judge Weinfltein, who is the Chief 
Judge of his court; but I am here today as proxy for Chief Judge 
MacMahon, whom you had invited but is unable to attend. 

He concluded that because I am chairman of the probation com
mittee of our court, in which pretrial services have existed for 5 
years, it was appropriate for me to comment. 

I suppose that my message could be boiled down today to the 
proposition that, after 5 years of experience in the southern district 
of New York, of which I am a judge-it's the largest trial court in 
the country-that we are quite satisfied with the system that does 
operate there. 

Our system is one which does operate under the auspices of the 
probation department, the chief of probation, direction of proba
tion; and frankly, we believe that no problem has been created by 
the fact that the chief of probation heads the pretrial services 
agency as well as, of course, heading the probation department. 

As I see it, the function of a pretrial services officer has many 
characteristics in common with those of a probation officer. He 
searches out fRcts, he makes recommendations as to the disposition 
of behavioral problems, and he acts as objectively as he can. 
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These are the same talents that seem to me that are called for 
by a probation officer, and persons who have had the kinds of 
training that a probation officer has can uniquely fill the position 
of a pretrial services officer. 

Of course, I agree with Judge Platt that arrangements have to be 
made to see to it that confidential material is preserved in accord
ance with the statutes, and I believe in the validity of those confi
dential assurances. 

I am not in a position to comment on the virtues or not of a 
board-directed agency, because we simply have not operated under 
a board. But we are, and I want you to understand that we are, 
satisfied with the arrangements that exist at the present time. 

I should say also that, although figures are very difficult to ana
lyze, such figures that do exist, I believe, establish that the pretrial 
services agency in our court has-its work has resulted in the fact 
that less people have been detained in pretrial detention than were 
detained previous to the time when pretrial services went into 
effect. 

Now, I say that figures are difficult to analyze because there are 
so many variables in a proposition of that kind, that one can't be 
sure whether it's the mix of offenses, whether it's the fact of the 
Speedy Trial Act which means, at least in our district, that there 
have actually been less indictments filed in the last several years 
than there were before. 

But in any event, it is consistent with the conclusion that the 
pretrial services agency has helped us keep people out of jail. And 
to the extent that it does help keep people out of jail, it not only 
seems to me to be in the interest of justice, but it's socially and eco
nomically constructive that people should be able to stay with their 
families until their cases are determined. 

It also saves a good deal of money, because you know how much 
it costs to house a person in any kind of detention these days. 

Finally, as I pointed out in my comments here, I believe that the 
pretrial services officer can make a significant contribution now 
and then, although it's very difficult to measure the value of that 
contribution, by the kind of contact that he has with a pretrial de
fendc:nt, in supervision as distinct from surveillance, so to speak. 

I believe that there are at least occasionally, and perhaps more 
than occasionally, contacts between pretrial services officers who 
are well-trained and defendants, which can make a difference in 
the life of the defendant, even if the defendant is thereafter proven 
guilty. 

We have a lot of first offenders, and people in a position of this 
kind seem to be able to make a significant impact on at least a cer
tain number of defendants. 

I think there is virtue in the suggestion that Judge Platt made 
that we might, if economizing is necessary, review the extent to 
which we could call for less reports by the pretrial services officer, 
and it may be that in obvious nonbail cases, at least some of those 
reports may be unnecessary. 

You'll be hearing from probation chiefs and probation officers 
here today, and my impression would be that they believe that 
there may be some role for pretrial services even in nonbail cases. 

Like the other judges, I'll be glad to answer any questions. 
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Mr. HUGHES. Thank y~u very mu~h, Judge. , . 
I'm going to ask a serIes of questI~ns, and I II ~ry to dIrect them 

to one of the specific panelists, and If the other Judges have som~
thing that they want to add to it, please feel free to do so; or If 
there is disagreement, please volunteer that. . 

First, Judge Weinstein, do you feel that th~ Ball Reform Act 
should be amended to permit the courts to conSIder dangerousness 
to the community? 

Judge WEINSTEIN. Well, it's hard to know wha~ you mean by con
sider dangerousness. If you mean, should we Inca~cerate people 
who have not been proven guilty, because of allegations that they 
are dangerous when there's no danger that they will not ap:r;>ear 
for trial, my ~nswer would be, "No," that this .would be a serIOUS 
derogation of basic constitutional concepts and r~ghts. .. 

If you mean that dangerousness is a factor In determInIng the 
reliability of the defendant, an~ therefor.e .the probability that he 
will appear when required; or In detern:lnlng wh.ether p.e may. b~ 
himself endanger~d because he may b~ I~volv~d In varIou~ actIVI
ties of a violent kInd, then the answer IS, Y e~, we do cons~der the 
character of the defendant in trying to predICt how he WIll react 
prior to trial. 

My own view is that, in the case of such a person" he should. be 
tried very quickly. And if he will appear, and there s no question 
about that, he should not be incarcerated. . 

One of the reasons we cannot try such cases as q~.llckly as I 
would like to try them is that, under the Speedy TrIal Act, we 
cannot set a case down in less than 30 days. . 

Prior to the Speedy Trial Act, and this is somewhat para.doxlcal, 
in a case such as the one you hypothesize, I would set. It down 
sometime a week after arraignment, or 10 days after arraIgnment, 
and avoid a great many of these problems. ". .. 

Under the present practice, as n:andated by the second CIrCUIt In 
its interpretation of the Speedy TrIal Act, I cannot set down a case 
before 30 days after arraignment; and th~ ~esult has b~en that I 
have been delayed in trying dan~erous crImInals,. sometImes for a 
long period of time, ~)ecause of thIS very Speedy TrIal Ac~. 

Mr. HUGHES. Well, of course, the defendant can WaIve; but he 
has to waive that 3D-day requirement. . 

Judge WEINSTEIN. The defendant, as yo,u kI?-0w, b~mg yourself a 
very experienced prosecutor, does not ordInarIly waIve. They want 
delay. . . h' . 

Mr. HUGHES. That's qUIte true. Th~ 4~f~culty t at ~e ve experI-
enced, it's been suggested by many JUOlcIaI offic~rs,,Is that, even 
though present standards forbid judges from ~onsidermg danger to 
the community except as relevant on the subject of whether or not 
the defendant will appear b.efore the court when summoned, they 
still do take that into account. 

So we've seen a dual standard evolve; and every now and then, 
you're faced with a situation where you have a tIn:e bomp before 
the court. You're on notice that a defendant has a Job, he s. other
wise reliable, he appears when summoned,. he has someh!lles a 
series of 3,J.'rests on the same subject; and so, If ~ou look at hIS pa~t 
record, he will appear before the court, but he s a menace to SOCI
ety. 
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The question is whether or not, in those situations, whether or 
not you should have the flexibility as a judge to consider danger
ousness in deciding whether you should impose conditions of re
lease. 

Judge WEINSTEIN. Well, on the conditions for release, it seems 
that that's a related and relevant issue, but a separable one, I have 
no hesitation in setting conditions for release when I have such a 
person before me. 

I want to distinguish between the psychotic defendant, who is 
unable to control himself, who presents a special problem; I don't 
have any question that I would keep him incapacitated, whatever 
the theory, for purposes of study, or for some other purposes. 

But we're talking about, for example, the professional drug 
dealer, or the professional organized crime person. Now, in the case 
of such a person, I say right at the outset when I release that, 
during this period up to trial, if in any way I get any information, 
directly or indirectly, suggesting that he is engaged in criminal ac
tivities, he will be sent right back to jail. 

I have no questions about that kind of condition; and normally, 
that is sufficient to prevent criminal activity. It probably cuts down 
some of the kinds of criminal activity that I'm sure you faced when 
you were a prosecutor, where the defendant would be released and 
would have to go out and commit further crimes to pay for his 
counsel. We don't have quite that kind of problem here. 

I don't have any doubt about that as a condition. When we re
lease somebody, I expect that person, pending trial, to lead a life 
free of crime; and if there's any question about it, I will throw him 
into jail. That seems to me to be a condition that's perfectly--

Mr. HUGHES. The difficulty with that is, if in fact you do receive 
notice from the pretrial officer or otherwise that the defendant has 
continued a pattern of antisocial behavior, you're still locked in 
with the same criteria, and that is the question of whether or not 
the defendant will appear when summoned for trial. 

Judge WEINSTEIN. I understand that that might be theoretically 
true, but it's a theory that doesn't really prevent dealing with the 
problem. 

I myself have not found that people released under those condi
tions become involved with crime. Now, it may be that we do not 
have the information, and it may be that the threat is illegal; but 
we have not, at least in my court, experienced situations where I 
released somebody, said that "You are not to be involved with 
crime," the lawyer understands it, the defendant understands it
the threat perhaps is illegal, but it is quite effective, and we do not 
really have a serious problem, so far as I am aware. 

Mr. HUGHES. Thank you. Judge Platt. 
Judge PLATT. I wouldn't disagree with anything that Judge 

Weinstein says. As a practical matter, if a man shows violent pro
pensities and/or any likelihood t.hat he's going to be out commit
ting cl'imes, I think most judges here would exercise such discre
tion as they have, and put pretty tight reins on them, or leave 
them in jail. 

Mr. HUGHES. Judge Lasker. 
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Judge LASKER. I'm glad to find everybody in such a high degree 
of unanimity here, and I think experience on the bench does lead 
to the conclusions we've been talking about. 

In regard to your point, which is well taken, that the questicll of 
danger is often considered, at least subconsciously, it seems to me 
the answer to that is, to the extent that it's considered legitimate
ly, and I think it is sometimes, when for example, you consider the 
type of case you have before you. 

If you have an armed robber before you, that's a very serious 
case, and it is one in which there may be considerable sentence, 
and it is one in which, therefore, the judge is entitled to believe 
that there is less likelihood that the defendant will show up than if 
he faces a lesser sentence, and so on. That's one legitimate treat
ment of the subject. 

On the other hand, if the statute were to be amended to specify 
that dangerousness could be considered, putting aside what I 
think-as apparently Judge Weinstein does, too-are serious con
stitutional questions that are raised by that inclusion, it seems to 
me that you would dignify the very process that you imply is 
unsatisfactory, by stating that it's considered sub rosa. 

There are a lot of things that go through judges' minds, because 
we're human, which we do consider, but which are not from a pur
ist's point of view, relevant to the considerations; and I would hesi
tate to see dangerousness enacted, sanctioned legislatively. 

I have to be frank to say, too, that if the sponsors of such sugges
tions in the past, of preventive detention and so forth, had, it 
seems to me, a more thorough grasp of the rights which are pro
tected by the Constitution, I'd feel more comfortable about it. 

I suppose that I do disagree with the philosophy of many of the 
sponsors of preventh,e detention. That may color my view, al
though I hope not. 

Judge WEINSTEIN. I'd just like to pick up one of Judge Lasker's 
points. As a practical matter, since we have the individual assign
ment system, the defendant and his counsel facing the judge at the 
bail question hearing know that that judge will sentence if he is 
found guilty. 

The range of discretion in most crimes of the kind that we're 
now concerned with is so great, and the possibility of consecutive 
sentences in the case of the man or lady on the charge presently 
before the court, plus the possibility of further charges, means that 
that defendant is under great restraint; because if the judge gets 
the impression that he is a man of such bad character that he 
cannot even be trusted to stay away from criminal conduct for the 
short period when he is out pending the trial, the effect on the sen
tence is going to be tremendous. 

Therefore, as a practical matter, dealing with these people and 
their attorneys, we don't have the problem. The attorney under
stands quite well what the situation is, and he will tell his client, 
as the judge will, in the firmest way, to stay away from his crimi
nal companions, not to threaten witnesses, not to engage in crime, 
and to do no further acts of that character, up to and including the 
time of trial. 
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Now, if I could advance the trial, as I cannot at the present time 
because of limitations of the second circuit and Congress, I could 
reduce the period of danger even further. 

Mr. HUGHES. Judge, the difficulty is that-as a practical matter, 
I'm sure you're probably correct that most defendants take into ac
count the fact that they're going to have to perhaps appear before 
that court sometime down the road and face sentence-but there 
are always those in the criminal justice system who believe that 
they'll get no consideration down the line. 

rt doesn't happen in the Federal system perhaps as much as it 
happens in the State systems, where, for instance, you are on 
notice that a five-time loser, a burglar, once he's cut loose on bail, 
is going to be back making counsel fees by burglarizing. 

When that individual is busted again while out on bail, and the 
media picks that up, why, it just undermines the criminal justice 
system. The judges in those instances can't take into account the 
danger to the community. 

The only question is whether or not that defendant will appear 
before the court when summoned to do so; and defendants often 
will do that. They're reliable in that their pattern of conduct over 
the years that they've been before the court demonstrates that 
they'll be there when summoned; nonetheless, they're a menace to 
the community. 

Judge WEINSTEIN. Well, Mr. Chairman, I would hope that the 
problem in the State courts, or even in the District of Columbia
and I do not speak to those problems, because I have not sufficient 
familiarity to do so-do not result in the kind of legislation you are 
now referring to, which will apply to the general jurisdiction dis
trict courts, such as the eastern district or the southern district. 

I believe, based on 15 years of service here, and the trial of hun
dreds and hundreds of these cases, that there is absolutely no need 
for this kind of legislation; and the net effect would be to seriously 
reduce our constitutional protections, with no gain whatsoever in 
the practical administration of justice. 

I understand that legislators, members of the executive, and 
others, have public relations problems; but I take a view of the 
Constitution that requires us to address constitutional problems, 
not as a public relations gimmick. Therefore, I would strongly 
oppose any legislation nf this kind. 

Judge PLATT. Mr. Congressman--
Mr. HUGHES. The District of Columbia-I'm sorry; go ahead, 

Judge. 
Judge PLATT. I might point out to you on page 2, I guess it is, of 

my statement, that there are a total of 28 out of some 1,200 people 
released who were rearrested during the period between the ar
raignmen t and the trial. 

I'm not saying it's de minimus, obviously it's an important 
figure, the 28; but it isn't the kind of problem-and I think Judge 
Weinstein is absolutely right-it isn't the kind of problem that 
they face in the State court system. We don't have quite the same 
problem that thev do. 

Mr. HUGHES. I suspect that part of that is because we've reem
phasized white-collar crime, and we've deemphasized violent crime. 

Judge LASKER. That's undoubtedly true. 
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~r .. HUGHES. That perhaps might have some relevance to that 
statIstIc. 

Judge WEINSTE~N. I believe that it applied during the period 
when we were domg a great many more bank robbery and other 
cases here! too. Obv.iously, if we have a bank robber before us who 
~as c9m~Itted a stIckup wIth a gun, and he is not a person who 
J~st dId It .on the spur of the moment but who has been doing this 
kInd ot: thmg, that person faces such a long term in this court
d~pendm~ on th.e nu~b~r of counts, 25 to 50 years-the chance of 
hIS showmg up. IS . suffICIently reduced by his dangerous character. 

We do. take It Into. acco?nt; and I think myself that that is a 
p:oper VI~W of our dIscretIOn. He is not being kept in to punish 
hIm. He IS bemg kept in because the huge penalty that he faces 
means that there is a risk that he will not appear. 

Therefore, even in. the kin~ ot: crimes you hypothesize, this has 
n9t b.een a proble~ In our dIStrIct. I do not, again, speak for the 
DIStrIct of. ColumbIa or the. St~te courts, or even for my learned 
colleague In the southern dIStrIct or in New Jersey, Chief Judge 
Lacey. 

Judge LAS~ER. Our ~xperien.ce in the southern district, I'd say, 
~ad been entIrely conSIstent WIth that here in the eastern district. 
I ve served almost as long as Judge Weinstein' and it's hard for me 
~o ~emember defendants who did not show up after they had been 
IndIcted. 

There have been 'p!enty of fugitives-or, not plenty, but a notice
~bl~ number of fugItIves who could not be picked up at the time of 
mdlctme!lt; ~ut anybody ~ho was picked up or who surrendered 
voluntarIly, IS almost certaIn to show up. 

l\.1oreover, .I'm very impressed by the ability of the FBI and other 
polIce agenCIes to pICk up, at least Federal defendants when they 
have fl.ed, and the. number of people who violated probation or 
somethmg.of that kmd are brought in, and this is a plenty big city 
to go lookmg for people. And some people have been brought in 
from all over the country. 

I don't wan~ t? merely duplicate what Judge Weinstein has said, 
because ~e Sald It so 'Yell, but I wouldn't want to let the opportuni
~y pass wIthout stressmg J?Y strong feeling, as he does, that I think 
It would be an extreme mIstake to solve whatever problems exist at 
the Fe~eral level-and I don't think that they're very serious-on 
the b.asI~ of the problems that may exist at some other level. 

r:r:hIS IS. alt9gether. putting aside the constitutional question 
whIch I thmk IS a serIOus one as well. ' 

Mr. HUGHES. Well, of course, the District of Columbia has its 
own approach in dealing with it, as you well know because prob
le;ms. are a little different there, just like they vary from district to 
dIStrICt t~ro?ghout the country. 

rrhe DIStrIct of qolumbia addresses it by utilizing conditions of 
bail. Is that somethmg that you have the flexibility to do? 

J!-ldge. ~ASKER. Abso!~tely . .rm not sure that I agree with Judge 
Welnstem s fear th~t It s. an Illegal approach; that is to say, if you 
say to some~ody, I n; gOIng t.o put you on bail on one condition, 
that you don t commIt any crImes. Because it does seem to me not 
only that there's a certain contractual validity to something of that 
sort, but also that if a person is shown to you probably or actually 
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to have committed a crime during that time, i~ ju~t indicates a lack 
of trustworthiness which also se~\ms to me to Justlfy to some extent 
the conclusion tha:t, if you co;nmit a crime while you're out, maybe 
you won't show up while you re oui. .., 

I don't feel concerned, and I guess Judge 'Yeinstein. doesn ~, 
either, about bringing somebody back }n who vlOl~tes ball.condI
tions; not assuming, however, that ~hat s wha~ you!e r~ferrlng to, 
I'm assuming that what you're talkIng about IS.1~glslatrye da~~er
ousness as a factor taken into account at the orIgInal ball deCIsIOn. 

Mr. HUGHES. Th~t's what I'm talking about, and as the old adage 
goes, difficult cases or hard cases make bad law: . 

Judge LASKER. Let me say, too,. that I'm not :;0 sur.e that even If 
it were legislative, it would end In su~h a terrIbly dIfferent resu~t 
than we have today. What I guess we. v~ all been trymg t? say IS 
that, one way or another, there are eXIsting approaches whIch con-
stitute a very satisfactory safeguard. . . 

Our failure-to-appear record, I thIn~, deI?-or:strates that that IS 
so. I don't know how it compares WIt~ dIS~rIctS throu~hout t~e 
country, I haven't studied it; but it certaInly IS not anythIng that s 
worrisome in this part of the country. 

Mr. HUGHES. It's interesting to hear the dialog today, ~ecause. at 
the judicial conference in Williamsburg, whe~e t?e ChIef ~ ustlce 
was in attendance, as were other Federal dIStrIct court Judges, 
there was profound concern expressed. Apparen~ly we. ~o h~ve 
some judges who feel compelled to follow the law S exphcI~ gUIde
lines when setting bail, and who apparently do not take Into ac-
c.;o~nt the seriousness of the offense. 

You've suggested a practical way of addressing. that ~roblem, by 
increasing the bail in proportion to what you thInk mIght be the 
seriousness of the offense. 

Judge LASKER. It's v~ry ha!d for me t? believe that a judge of 
any experience wo~ldn t con~I~er the serIousn~ss of the offense as 
a significant factor In determInIng what the ball o?ght .to be .. 

Mr. HUGHES. The difficulty is when you have SituatlOns lIke the 
Hinckley situation, that is presently before the court. 

Judge LASKER. Well, that's a capital crime, of course, so there's 
no problem there. 

lVIr. HUGHES. Pardon me? 
Judge LASKER. That's a capital crime. 
Mr. HUGHES. It is not a capital crime. 
Judge LASKER. It isn't? 
Mr. HUGHES. No. 
Judge LASKER. I see. . . ' 
Mr. HUGHES. Attempted assassinatlOn of a PreSIdent IS not a cap-

ital offense. 
Judge LASKER. I'm sorry. 
Mr. HUGHES. Can you imagine the clamor that would be heard 

throughout this land if, in fact, the defendant had been able to 
make bail? . 

Judge LASKER. But I think the Hinckley case is. a gOO? case In 
point, because t~ere you have ~ defendant who IS. ObvlOusly, ~t 
least at the partlcular stage of hIS eXIstence, of questlOnable stabIl-
ity. 
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A judge has every right to require that he be examined and the 
~xaIl?-ination takes 3. months. As a practical matter, that 'probably 
IS gomg to be a solutIOn to the question. 

I realize t~at if you didn't do. that, if you literally released him 
and ?lade hIm pu.t up a very hIgh bond, which he probably could 
furnIsh through hIS family, you'd have a hell of a problem. 

Mr. HUGHES. Suppose the defendant in this instance had not had 
that particular background? Apparently under the D.C. Code, a de
f~ndant can be held for 24 hours to pursue a psychiatric evalua
tlOn; ?ut suppose. you have a defendant who just has a history of 
~hoo~mg at promInent people, and the one thing you can point to 
In hIS record where he s exemplary is that he appears when sum
moned to appear? 
~udge LASKER. Well, let me say, Congressman, I think-you 

pomted out about hard cases before-that extreme cases should not 
be the ones upon which a rule is based. I think that in extreme 
cases, our society finds some practical and sensible way to deal 
with the situation. 

I don't know how much better I can put it. 
Judge PLATT: One of the judges ~aid this a moment ago, but in 

the last an~lysls, Congressman, I thmk all of the judges look to the 
~rustworthiness of the person, and if there's an indication that this 
~s 8: fel~ow who'~ had ~everal crimes in his background or any such 
IndICatIOn, they re gOIng to doubt his trustworthiness and they're 
not going to let him out on bail. ' 

Judge WEINST~IN. I th~nk. th~ Hin?kley. case is really a straw 
man. I do not thInk any dIstrIct Judge In thIS country who was wise 
e?ough to have been cOI?-sidered by the President on recommenda
tion of a Senat?r fr?m hIS State, and to have been appointed to the 
Federal bench IS gOIng to release a man like that. 

It's simply not a question, it seems to me, that's a reasonable 
one. And in fact, if he--

Mr. HUGHES. You're suggesting that all judges are reasonable. 
~udge WEINSTEIN. They certainly go through sufficient screening 

to msur~. that, and they have to live with their own families and 
communIty. A person. who appeared on time, but did only shooting 
of Congressmen, or Judges, or Presidents, would show sufficient 
psychiatric pr~blems, I think, to warrant keeping him. 

I really don t think we have a problem here. I don't know what 
~he Chief Justice's views are; but, of course, we sit in daily proxim
Ity to ~hese defendants, and. I really think our views deserve some 
attentIOn. There is no problem, in my opinion. 

Mr. HUGHES. I might say that the Chief Justice's views I believe 
~re just ~he opposite, as are the views of a number of oth~r Federai 
Judges ~ ve talked to, who feel that even though they do take 
danger Into account, they would feel a lot more comfortable if in 
fact, the standard that was utilized was one that enabled the~ to 
take that factor into consideration. That's why I pursued it at some 
length. 

M!. Fish ~f New York, we're happy to have you with us. The 
ChaIr recognIzes you. 

Mr. FISH. Thank y:ou very much, Mr. Chairman. I'm sorry I was 
late. It says somethIng about the law-abiding citizens of the bor-
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ough of Brooklyn that the 50 people here from whom I asked direc
tions to the Federal courthouse didn't have a clue where it was. 

Judge Weinstein, it's nice to be back with you. The last time I 
was here, you will recall, was for the ceremony for Emanuel Celler 
over which you presided. I did want to take this opportunity to 
thank you for your many courtesies to the delegation from Wash
ington on that occasion. It was very impressive. 

Mr. Chairman, I have a brief opening statement. I wonder if this 
could be submitted for the record. 

Mr. HUGHES. lVithout objection, it will be so received. 
[The prepared statement follows:] 

STATEMENT OF HON. HAMILTON FISH, JR. 

Mr. Chairman, I want to welcome you to New York and commend you on your 
decision to hold the first field hearing of the Subcommittee on Crime during the 
97th Congress here. 

Recently released FBI figures indicate that violent crime in the United States 
rose at a rate of 13 percent in 1980. In New York, one estimate suggests an astonish
ing increase of almost 20 percent! Of course, none of us needs to be told that crime 
is sweeping through our streets. All too many of us have been touched by it person
ally. Regrettably, this crime wave has b':!en accompanied by a reduction in police 
forces because of budget constraints. 

As the Chief Justice recently pointed out in his widely praised speech to the 
American Bar Association, "bail crime reflects a great hole in the fabric of our pro
tection against internal terrorism." Certainly, this "revolving-door" approach to so
called justice, which frees habitual criminals to wreak havoc on innocent citizens, 
undermines our faith in the criminal justice system. Furthermore, it destroys any 
incentive for police officers to vigorously pursue these dangerous offenders. 

One important question is whether this deplorable situation is exacerbated by the 
Federal Bail Reform Act, which prohibits judges from considering the lik.elihood 
that the defendant will pose a "danger to the community" in making bail decisions. 
I hope, Mr. Chairman, that we will devote serious attention to this problem during 
the course of these hearings and our consideration of your bill, H.R. 2841. 

Commonsense suggests that judges must have tho information they need in order 
to make reasoned and safe bail decisions. Pretrial Services Agencies could provide 
this information, both as to failure to appear and danger to the community. I be
lieve that the testimony of our New York witnesses, who represent a wide range of 
experience and expertise in these matters, will prove most beneficial in resolving 
the concerns I have mentioned. 

Mr. Chairman, again, I welcome you to New York and I welcome our witnesses 
here today. I hope that these hearings will serve as an announcement to the crimi
nal element that serious efforts are underway to arrest the distressing crime wave 
in this country. 

Mr. FISH. Just to followup on what the chairman has been 
asking, if consideration is given to the seriousness of the crime, 
and, as past witnesses have told this subcommittee, if danger, too, 
is considered in evaluating the failure to appear, then what is the 
problem, other than constitutional, with permitting this? 

J udge WEINSTEIN. Well, of course, Congressman, some of the 
problems of the Constitution are subtle, and there are distinctions 
it seems to me. We do not have the system of this continent and 
most of the countries of the rest of the world, which have what 
amounts to preventive detention. 

They take people in and they hold them, whether for 24 hours in 
some of the continental countries, or indefinitely in the Iron Cur
tain countries, or for 48 hours in some of the Mideastern countries. 

The difference is that our concern is primarily with getting the 
defendant tried promptly, and insuring that he's here. These other 
factors are fed into the consideration of whether he will be here' , 
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and in the case of a dangerous person who presents future danger 
we do consider the fact. ' 

The preventive detent~on ~rovisions will operate, in my opinion, 
to punIsh people for theIr prIor bad conduct and their bad charac
ter, rather than for a specific charge, or one that they are likely to 
commit during the short period prior to trial. 

So rather than propose such preventive detention, I agree with 
my fellow judges that we will not have a serious problem in this 
district during the period of release if the law remains as it is. 

Mr. FISH. Judge Lasker, did I sense an inference in your remarks 
that, while you support the chief judge's position, that this may be 
a tool that would be valuable in State courts, for example that 
deal a lot more without violent crime than the Federal courts? 

Judge LASKER. Well, I didn't mean to take a position with regard 
to the State court situation, I simply wanted to be sure that the 
Federal situation was distinguished from the State situation. 

The chairman had pointed out that this was a much more seri
ous problem at the State level, and I assume that it probably is. We 
deal with very, very few crimes of violence, and we deal, therefore 
with very few people who I would consider literally dangerous' 
even if the term were inserted in the statute. ' 

My objections are based on, I guess, three points, in the course of 
this discussion; the first is the Constitution. And when you say, 
what are the problems other than the Constitution, I think that's 
one that ~e can't pass,idly by, but we can put it aside for purposes 
of analYSIS, to determme whether there are any other objections. 

The second objection I have, or the second caution I think is 
that we don't pass a statute at the Federal level becau~e of a p;ob
lem at the State level; unless the problem exists at the Federal 
level, and it does not exist, I'm convinced, in the southern district 
of New York. 

The third concern that I have really is as to what the symbolic 
significance would be of amending the statute. I really am not sure 
that the practical difference is going to be very great but it seems 
to me that what it would constitute would be a mess~ge from Con
gress to judges for judges to be tough about keeping people in on 
pretrial detention. 

I don't think we should either be tough or lenient, I think we 
should call the shots the way we see them; and I think we have the 
tools to do it right now. 

Mr. FISH. Mr. Chairman, are you planning to devote time at this 
point to a discussion of the constitutional objections? 

Mr. HUGHES. I hadn't planned on it, but there will be other hear-
ings where we'll be getting into it. 

Mr. FISH. So it would be more appropriate at another time? 
Mr. HUGHES. Yes. 
Mr. FISH. Thank you, Mr. Chairman. 
Mr. HUGHES. Thank you, Mr. Fish. 
Judge Platt, you indicated, and I think aptly so, that there are a 

lot of cases where we're committing pretrial service resources that 
really contribute nothing whatsoever. You gave as an example 
some of the typical white-collar crimes-fraud cases-where actual
ly the risk of the defendant fleeing or committing acts of violence
rearrest potential-is practically deminimus, or nil. 
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Can we pretty accurately determine those categories of cases 
where it just doesn't make sense to commit pretrial service re
sources? 

Judge PLATT. I wouldn't do it by that. I think you could, but I 
think it presents some dangers. 

I think a far better way would be to do it as I've suggested, in 
the cases where the U.S. attorney asks for bail. 

There are so many borderline cases; for example, I had an anti
trust case about 2 years ago. They couldn't get the defendant on 
anything else, so they brought antitrust charges against him, and 
pursued it on that basis. 

This fellow was allegedly a member of the Mafia, and a very 
high risk defendant. The normal antitrust case-that's not a 
normal antitrust case; that is to say, they couldn't figure out any 
other charge. 

And if you 'w uld put it by category, he would go out on bail, 
where he shouldn't go out on bail, because of the circumstances. 
But that's just illustrative. If you do it by category, you're missing 
the point. 

What you want to do is say, in those cases where the U.S. attor
ney is going to ask for bail, that he must first present the defend
ant to the pretrial services officer, and let the process proceed. 

In those cases where he's not going to ask for bail, then there's 
no need for it, there's no need for statistics, no need for supervi
sion, no need to invoke the process at all. 

Mr. HUGHES. Judge Platt, a study in this' district showed that de
fendants in non arrest cases have a higher failure to appear rate 
than do defendants who are arrested) that is, in more serious cases. 
How then can we determine which cases need PSA bail and/or su
pervision services? 

Judge PLATT. I don't know as I follow that question, Congrlass
man. I think you need supe:·~.rision in those cases where it's a bor
derline case, where the man, the armed bank robber, or the alien 
involved in drug importation, or what-have-you, you're normally 
not going to have any bail, or a very high bail anyway, it's going to 
be a very high bail situation-in the borderline case, the U.S. attor
neys almost invariably ask for some bail, and maybe t.he judge will 
let them go, and then in those cases, you're going to need some su
pervision. 

Those are the two categories of cases that I think do require pre
trial services officers, and I think you ought to have them. 

Mr. HUGHES. Well, I think that the point that I was trying to 
make was that in the E'astern district, the cases where the Govern
ment has not asked for bail show a higher percentage of failure to 
appear than do the others. 

If, in fact, we rely entirely upon the recommendations of the 
Government, how do we address the issue of trying to get the fail
ure to appear record down? 

Judge PLATT. Let me put it this way. It's the GOHernment's pri
mary responsibility to make sure that the defendant not only ap
pears, but is prosecuted, and so forth and so on. If the Government 
goofs, that is, the Justice Department, the U.S. attorney's office, in 
misjudging whether a fellow is going to appear or not, that's their 
fault; that's their responsibility, and it's their problem, primarily. 
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It's very nice for them to have this added factor of somebody 
helping them supervise, but if they don't ask for it, and they don't 
think it's necessary, and they let them go, that's a prosecutory 
function, as I see it; and I don't think we should be concerned with 
it. 

Judge WEINSTEIN. I would question those statistics. Are those 
cases where there has actually been an arraignment? There are 
many cases which are not arrest cases, because the person was in
dicted but never showed up. 

Mr. HUGHES. Well, this was a management study by the adminis
trative office of the courts. 

Judge WEINSTEIN. Well, I do not say this in criticism, but the ad
ministrative office, but some of their statistical studies, we find, are 
not accurate. 

I have not found situations where the Government, defense coun
sel, and the defendant have agreed that no bail should be required, 
and then the defendant fails to show up. That almost never occurs. 

Mr. HUGHES. The Government sometimes has all kinds of rea
sons for not asking for bail. 

Judge WEINSTEIN. Yes, but usually the Government doesn't want 
bail because the defendant is involved in some kind of undercover 
activity. If the defendant doe:::. not show up, it is usually because 
the defendant is dead. 

Mr. HUGHES. Let me just move you on to another area. Is mone
tary bail relevant in drug cases today? 

Judge WEINSTEIN. It depends on the drug case. There are all 
kinds of drug cases. If you take an importation case, you have 
people from Colombia coming up, they don't get bail, or the bail 
will be set sufficiently high so that they are never released. 

There are some drug cases where you have an ultimate vendor of 
an ounce or less, somebody who has been a messenger, somebody 
who has been brought in by the D.A. who otherwise has a stable 
job, family, and the like, where bail is possible. So I would say that 
there are instances where bail is desirable. Any foreigner coming 
in is almost never placed on bail. 

Mr. HUGHES. As I recall, in Operation Grouper, which hit the 
newspapers a couple of weeks ago, one of the defendants, an al
leged class 1 violator, ha,l l-)ail of $21 million set. 

The fugitive records f ughout our system indicate that there is 
an inordinate number of fugitives in drug-i"elated cases, and it's 
been a trial and error practice trying to determine what is the cost 
of doing business. 

In many districts, we thought that a million dollars was suffi
cient to insure the appearance of the defendant, only to learn that 
that was not really very much. They could post that by midday 
when they were arrested in the morning. 

How do you propose that we deal with that particular problem? 
Judge WEINSTEIN. We come from a rather modest borough; it's 

poor, but there are some of us who love it. Unlike Miami and other 
more affluent drug-related sections, we don't have too many $21 
million defendants here. 

In a case like that, I simply would not go through the charade of 
fixing money bail; I would not set bail at all. 
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Judge LASKER. I'm not sure it's not a good way to raise money 
for the budget, to get $21 million. . . 

The problem does not seem to be s~rio~s in the southern dlSt~Ict, 
although the question that you raise IS. a perfectly appropriate 
question. We, although we probably have rI9her areas than the bor
ough of Brooklyn does, do not seem to run mto cases where money 
means literally nothing. 

We have a lot of cases at the lower end, of small dealers, where a 
low bail seems to do the trick. . ... . 

Mr. HUGHES. Judge Platt, youve IndIcated m your te~tlmony? as 
have the other witnesses, that you feel that the pret!Ial ser:ll~es 
agency has worked, tl:at it perfor~s a vital functIOn In provIdIng 
information to judges In settIng ball at the early st?-ges. .. 

Then you go on to indicate that you prefer that It be kept wIthIn 
the probation system, as opposed to. under a separate boar~ of 
trustees or other vehicle. I wonder If you can elaborate a lIttle 
mure on why you feel that this makes mere sense? 

Judge PLATT . Well, there's no need for a separa.te board of trust
ees let's begin with that. We've had the board now for 5 years; I 
thi~k we've had about five meetings. There isn't that much for 
thel1i to be concerned with. We've discussed the a~nual. report and 
so forth and so on, and we've .helped the exec,utIve dIrector, the 
chief of the pretrial services offIcers; but there IS no need for that 
kind of supervision as I see it. . .,. 

As I've tried to indicate to you In my statement, l.f we!e t~lk~ng 
about the limited number of cases, s~y. one-q~ar~er ~n thIS dIstrIct, 
which I think is one of the busiest crimInal dIStriCts In tl:e coun~ry, 
we're talking about a need for maybe three or four pretrIal serVIces 
officers. . 

And to set up a separate department, agency, both here and m 
Washington, to handle that number of people, fra?kly Qongress
man, it's just in my mind wasteful. That's the princIpal reason, 
money wasteful. 

Mr. HUGHES. Well, in either instance, I would .assume that J:"ou 
would have to have more personnel, certainly In the pro?:;t.tIon 
office I would think. The eastern district had to take on addItIOnal 
perso~nel to administer pretrial services. 

Judge PLATT. I'm told that if you adopt this pr?posal and put 
them into probation, no existin~ employees are gOIng to be hur~, 
they're all going to be relocated In th~ system. Out of the .10 experi
mental districts, 5 presently ope~ate Independ~ntly. And If you add 
two or three additional people In the probatIOn deI;lartment, you 
will, however, I think save on clerical help, you wIll. save on at 
least one supervisor; you won't need to have two superVIsors as you 
have now. d . 

You will save on independent space that they occupy, an SInce 
they have their own ~hol~ separat~ unit, y?u'll save on all the su
pervisional work that s beIng done m Washmgton by a whole sepa-
rate agency. . 

I just can't see the need for it if you adopt my premIse, that the 
only cases where it's needed are those cases where the U.S. attor-
ney is asking for bail. . ., . 

Mr. HUGHES. Judge, the final budget report of the adrr:lnl~tratIve 
office for the fiscal year 1980 shows that the eastern dIStriCt han-
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dIed 1,137 different defendants last year, with a budget of $421,000 
and a staff of 11 professionals and 4 clericals. 

In comparison, the southern district handled 1,137 defendants, 
virtually the same number, with a budget of $577,000 and a staff of 
14 professionals and 6 clericals. The probation-run district needed a 
larger budget and more staff than did the board of trustees district. 

Mr. PLATT. But I think that both those staffs could be cut in half, 
if not more. . 

Mr. HUGHES. Well obviously, if in fact we're spinning wheels, if 
we're dealing with matters that pretrial services should not be 
dealing with because they present little risk to the system, I think 
your assumption is correct. 

Judge PLATT. But I think that both those staffs could be cut in half, 
when the board of trustees first met, I can remember every single 
member of that board's name-we don't understand what the need 
for this is. 

The reasons that were given to us at that time were, "Well, we 
have to make a record for Congress," so we have to interview ev
erybody, we have to get all these statistics together to persuade, to 
show Congress what is actually being done with respect to all de
fendants. 

It was a reason, really what I would call a make-work reason. 
And that reason no longer exists; you have the statistics. 

Mr. HUGHES. Let me tell you why, in my judgment, we wrote the 
bill this way. It was a compromis(~ between the Senate and the 
House, and that's why we set up five demonstration districts run 
by probation and five run by a board of trustees. 

But the belief on the part of a number of people involved in this 
legislation was that it's difficult to get probation officers, who are 
trained to do one particular aspect of a job, to really make the com
mitment or find the time needed to make something else work. 

Judges have a way of doing things, probation officers have a way 
of doing things, and if it's worked in the past, why try something 
new? And it was felt that we ought to find out whether it would 
make a difference to have probation, as opposed to a boa:r;d of trust
ees, run PSA. 

Now, the facts and figures submitted to this subcommittee last 
week demonstrated that there was a marked difference between 
the two approaches; that in fact, a new board of trustees could be a 
little slow in getting started, but once they got started, there was a 
marked difference between the number of pretrial arrest inter
views, and right across the board, the number of rearrests, and the 
number of apparently successful pretrial service contacts was 
markedly different between the two districts. 

Let's just take a look at the difference between the southern dis
trict and the eastern district. If you just look at the number of pre
trial interviews in the eastern district, that is, those interviewed 
just in the last 3 months, 94 percent of defendants entering the 
system were interviewed, as opposed to 56 percent in the southern 
district. 

Judge PLATT. That's the U.S. attorney's fault in the southern dis
trict, Congressman; it isn't the difference between the two systems. 
We had a very difficult time in the first year with the U.S. attor
neys; they refused to take their prospective defendants to the pre-
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trial services agency right from the start. We finally had to lay 
down the law and make them do it, and that's the reason for the 
difference in the number of interviews. 

Let me point something out to you which I'm not sure is entirely 
clear. You know, you say there's a difference in mentality, but 
even in this district, where we have defendants who need supervi
sion that come from some other district-and this happens in a 
great many cases-who does the supervision where there are no 
pretrial services offices-not one of the 10 experimental districts. 

Probation officers do the supervision. A great many cases that 
are being handled out of this district court are being handled by 
Probation officers right now, because there are no pretrial services 
offices. 

I think that this business of saying that the probation officers 
have different mentalities, and they couldn't take half of our pres
ent pretrial services officers and make a separate division and 
work them into the department, saving this kind of money-I 
think it's ~ust doubletalk, to put it very bluntly. I don't think it has 
any meamng. 

Judge LASKER. May I add a word there? 
Mr. HUGHES. Yes, please. 
Judge LASKER. Our chief probation officer, Mr. Kuznesof, is here, 

and I think he's going to testify. 
Mr. HUGHES. He'll be testifying later on. 
Judge LASKER. I'll leave it to him to explain the differences in 

the figures between the southern district and the eastern district, 
about which I don't pose as an expert; but I really find it very diffi
cult to accept this view also, that because a man is a probation offi
cer, and dealt with human beings in a certain way, he can't ap
proach it in another way when it comes to this job. 

This is pretty basic stuff. And judges have to deal with people 
before they're convicted, and after they're convicted, and have a 
different point of view, different function, different relationship. 

It seems to me quite possible that a probation officer can handle 
such matters especially when, in some of the districts that we're 
talking about, such as this district and the southern district, we 
have enough pretrial services officers so that they can wOl·k exclu
sively in that field if it's desired that they do so. 

Mr. HUGHES. Thank you. 
Judge PLATT. Congressman, if you really have doubts on this, I 

think you should not only talk to the southern district probation 
officer, but also talk to our probation officer, Mr. Haran, who is on 
our board of trustees; and he's here in this audience. I think they'll 
both tell you the same thing. 

Mr. HUGHES. Yes, it is a major concern, and unquestionably, one 
of the reasons for advancing the board approach was the fear that 
chief probation officers would not want to buck the system; they've 
run their offices a certain way over a long period of time, and Fed
eral judges, like all judges, have their own way of doing things. 

This was another approach, a different approach; and we've had 
testimony from people in pretrial services about the difficulty they 
had, day in and day out, trying to get cooperation from all the 
players in the system. 

" 
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And unquestionably, the project manager becomes important, 
whether he's the chief probation officer, or whether he's independ
ent. So, we are interested in talking to some of the people in the 
probation office in the southern district, and we will talk to the 
people in the board of trustees-run eastern district. 

Mr. Fish. 
Mr. FISH. No further questions, thank you, Mr. Chairman. 
Mr. HUGHES. Well, thank you again for your testimony. You 

have been most helpful, and we apprs!!iate your taking time from 
your busy schedules to be with us. Thank you very much. 

Our next panel is Magistrate Nina Gershon of the southern dis
trict of New York, and Magistrate Aaron S. Chrein of the eastern 
district of New York. \Ve're just delighted to have you with us this 
morning. Your prepared statements will, without objection, be ad
mitted in full for the record, and you may proceed in any way that 
you see fit. 

Magistrate Chrein, would you want to begin for us, please? 

TESTIMONY OF MAGISTRATE AARON S. CHREIN 

Magistrate CHREIN. Yes. I regret that my statement did not 
reach the committee, though it was mailed in a timely manner. I 
think that it might be best if I just recapitulated some of the points 
that I made in my written statement. 

Mr. HUGHES. That would be fine. 
Magistrate CHREIN. I hesitate to take a position on the question 

of whether or not pretrial diversion should be the responsibility of 
the probation department or an independent agency. 

I also hesitate to take a position on the question of whether or 
not there should be an autonomous pretrial services agency, or one 
managed by the probation department. 

I am sensitive to some of the arguments that are raised both for 
and against probation management, but my perspective as a magis
trate perhaps has not given me the insights to want to go out on 
either of those limbs. 

On the question of the utility of some form of pretrial service 
agency, it's clear that they are unquestionably valuable. If I were 
to just start from the beginning, I would in essence be rep~ati?g 
some of the material that you have already heard from dIStrIct 
judges. 

But I have had some experience that a district judge might not 
often have, which I would like to share with the committee. A mag
istrate's role in the bail process often starts at an earlier stage 
than that of a district judge, especially in a case where a defendant 
is arrested long before his indictment. 

Usually, the defendant who is brought into court is one who is 
represented by a public defender or a legal aid lawyer, who h~s 
met him scarcely one-half hour before he appears before the magIs
trate. 

Where we are unable to obtain counsel, and this often happens 
in situations where more than one defendant is arrested at the 
same time and the hour is either late or it's a weekend, and it's 
totally impossible to find separate counsel, we very often find that 
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defendants wish to intervene in a bail determination, very often to 
their possible detriment. 

There is some authority to support the view that a statement 
made by a defendant in connection with a bail hearing might be 
admissible against him in the event the case goes to trial, and it's 
my usual practice to discourage these interventions by defendants. 

If a defendant is unrepresented, and I don't have the benefit of 
an impartial statement of his backgound and his bail ability, it's 
very hard to keep a defendant from making some presentation 
which might come back to haunt him at a later stage of the pro
ceeding. 

But where a defendant knows that he's been interviewed by a 
pretrial service officer, and he knows that the statements he would 
make to the magistrate are filtered through the medium of the pre
trail service report, he is less likely to intervene, and as an added 
benefit, the pretrial services report has the advantage over the 
presentation of either the U.S. attorney or the defense counsel of 
having been verified to some extent. 

I don't have to discount what I get from pretrial services as advo
cacy, and in many cases, rely in very great part on what I receive 
from a pretrial service officer. 

On the other hand, as Judge Platt and as a number of other 
judges have stated, it's been the practice in this district to inter
view every defendant who is brought into the magistrate's office 
for arraignment. 

A number of these defendants are unquestionably without any 
bail risk, or don't represent risks of flight. Some of them on the 
surface are clearly defendants who could not present a bail ques
tion. 

In fact, the U.S. attorney, on many occasions, comes into my 
hearing room with the release bond already filled out before the 
arraignment starts, and the pretrial services officer's report comes 
running in seconds after I've already had the application by the 
U.S. attorney for release of the defendant. 

This happens in a very large number of cases. It happens in a 
very large number of cases that do not reach the district court 
level because they're either disposed of as misdemeanors before the 
magistrate or as deferred prosecutions. 

So I would venture to say that the overwhelming bulk of defend
ants who are brought into this district do not require any prear
raignment investigation, and to expend resources in this area is 
clearly wasteful. 

In summary, pretrial services performs a vital, an unquestiona
bly vital function; on the other hand, they mine the area a little 
too thoroughly. 

As far as the supervision of persons arrested, and as yet uncon
victed, I recognize that to a certain extent in a borderline case, or 
where the equities of bail are in equilibrium, a magistrate or a 
judge could take a chance and release a defendant on the assur
ance that there will be some reporting. 

On the other hand, my own practice is to minimize the imposi
tion of supervision on people who are as yet unconvicted. The act, 
or the proposed act, does speak in terms of setting guidelines ulti-
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mately for the imposition of supervision or pretrial monitoring of 
defendants. 

I suspect that in some subtle way, if guidelines were established, 
even though they're expressed in terms of a policy that seeks to 
minimize pretrial supervision, it might have the suLtle effect of 
causing more expenditure of funds and imposition on defendants, 
for the reason that, once you have criteria that would suggest the 
need for some supervision, there might be a temptation to fill in 
the grids and require supervision just because the defendant fits 
within a certain pattern that would seemingly permit supervision. 

I feel that guidelines may have a subtle effect of imposing more 
of a burden on pretrial services, or whatever agency fills that role; 
and for that matter, on the courts and the defendants. 

In essence, that's my statement; and I thank the committee for 
the opportunity to be heard. 

Mr. HUGHES. Thank you very much for your statement, Magis
trate Chrein. 

[Magistrate Chrein's statement follows:] 

PREPARED STATEMENT OF A. SIMON CHREIN, U.S. MAGISTRATE, EASTERN DISTRICT OF 
NEW YORK 

I am grateful for the opportunity to address this Committee and will limit these 
comments to areas where my experience as an attorney and United States Magis
trate have created impressions that might be of some use to this Committee. I do 
not feel that I have any particular expertise that would justify my commenting on 
the question of whether or not a Pretrial Services Agency should be autonomous or 
administered by the United States Probation Service. I am also unable to express a 
view as to whether or not the pretrial diversion program would be best adminis
tered by a Pretrial Services Agency or a Probation Department. I will confine these 
remarks to the subject of the value of Pretrial Services to a Magistrate in the deter
mination of bail and the economies that could be achieved by the elimination of un
necessary activities on the part of the Pretrial Services Agency. 

There is no question but that the Pretrial Services Agency in the Eastern District 
of New York has provided a useful service to the Court. In a number of cases a Pre
trial Service investigation has meant the difference between pretrial incarceration 
or liberty for a defendant who has ultimately made all of the required Court appear
ances. Pretrial release where pretrial incarceration is not required to assure the 
presence of a defendant achieves a number of obvious desirable ends not the least of 
which is the economy of not maintaining a prisoner who may not even be incarcer
ated at the conclusion of the criminal case. The interests of justice are also fur
thered where a defendant is at liberty and need not be tried within the ninety days 
provided for in 18 U.S.C. § 3164. This often permits both the prosecution and the 
defense to more intelligently prepare their cases when not laboring under the dead
lines of the "90 day rule". 

The value of the Pretrial Services Agency is best demonstrated in cases where the 
equities of pretrial release or incarceration are in near equilibrium. A significant 
number of defendants who are arraigned and in whose cases the United States At
torney requests some bail that might result in pretrial incarceration are represent
ed by the Federal Defenders Office. The Federal Defender usually has met the de
fendant no more than an hour prior to the initial bail determination. For that 
reason he seldom knows more about the defendant and his background than the 
Magistrate. Any representations made by the defense counsel under these circum
stances have to be viewed as advocacy and discounted to some extent. In these cases 
a report prepared by an impartial agency with some degree of verification can 
permit the Judge or Magistrate to make a more informed decision concerning pre
trial release. In a small number of cases I have had the experience of setting a bail 
that was higher than that requested by the Assistant United States Attorney. This 
has occurred in situations where an Assistant United States Attorney knowing little 
more about the accused than the Magistrate or his newly assigned defense lawyer 
has made a bail request without the benefit of information that had been unearthed 
in a brief and routine Pretrial Services investigation. 
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The value of an impartial factual report is best demonstrated in cases of defend
ants who appear without the assistance of counsel. This happens in a significant 
number of cases. The appearance of an unrepresented defendant is often the result 
of a defendant being arrested at a time when his retained attorney is unable to 
appear in the Court or in cases where a defendant is arrested and brought to Court 
at a late hour when it is impossible to obtain assigned counsel. This can occur on 
weekends when more than one defendant is arrested on a particular case and 
though the Federal Defender is available I am unable to assign the Federal Defend
er to all defendants because of a potential conflict of interest. Where a defendant 
appears without counsel and the Government does request bail I find mYl:ielf relying 
in large part on the material provided by the Pretrial Services report. I tend to dis
courage unrepresented defendants from arguing bail applications because of the pos
sibility that their remarks might be admissible against them should their cases go 
to trial (See U.S. v. Dohm, 618 F.2d 1169, 1174 (5th Cir. 1980)). Where I have the 
benefit of a Pretrial Services report, where this report was prepared and the defend
ant advised that his remarks to the Pretrial Services Agency would be respected as 
confidential, a defendant is less inclined to volunteer at a bail hearing relying on 
the fact that his statements have been presented to the arraigning Magistrate 
through the medium of the Pretrial Services report. In this way the existence of a 
Pretrial Services Agency not only assures a fairer bail determination but also satis
fies the defendant that he has been dealt with fairly. 

Though I feel that the Pretrial Services Agency performs a vital and necessary 
function in the operation of the Criminal Justice System, I do believe that certain 
economies are possible without any appreciable reduction in the effectiveness of the 
agency. The overwhelming number of defendants brought to the Magistrates for ar
raignment invclvc cal::ies in which the Government has reasonably determined to re
quest the release of the defendant on his own recognizance or on an unsecured 
bond. In many of these cases the defendant is ready for arraignment before he or 
she has had the opportunity to be interviewed by the Pretrial Services Agency. In 
many of these cases the Assistant United States Attorney appears in the Magis
trate's hearing room having already prepared a release bond. It has been the prac
tice of the Pretrial Services Agency to interview all defendants who are brought to 
the Magistrate's office for arraignment. Pretrial Services Agency expends consider
able time and effort in interviewing defendants whose rt:leClse is ail but inevitable. 
Interviews are even held of elderly first offenders who are charged with an offense 
that will almost certainly be disposed of as a misdemeanor. I recognize that some 
utility may exist in the coalition of statistics and I am aware that the Congress is 
considering a statistics gathering function for the Pretrial Services Agency (See pro
posed section 18 U S.C. 3154(10)). While in the best of all possible worlds it might be 
desirable to overutilize the Pretrial Services Agency in connection with roles unre
lated to~he bail setting function, the fact remains that in a period of heightened 
sensitivity to Government spending and at a time when many Government pro
grams of unquestioned utility are curtailed due to the need for economies it would 
seem hard to justify an overuse of this agency. I would suggest that a useful ap
proach would be to have a Pretrial Services officer available to interview defendants 
in whose cases the United States Attorney indicates an intention of requesting bail 
that could result in incarceration. While a few defendants have had bails set in 
amounts that were higher than requested by the Government due to Pretrial Serv
ices investigations, these incidents were "too few and far between" to justify the ex
pense attendant on interviewing every defendant brought to Court for arraignment. 

Another area in which economies are possible is the area of supervision of re
leased defendants. An unconvicted defendant enjoys the presumption of innocence 
and my own approach is to impose only those conditions of supervision that I view 
as absolutely essential tc assure the presence of that defendant in Court. The pro
posals in proposed 18 U.S.C. § 3154(3) that guidelines for supervision be set may 
have the effect of, not withstanding its stated purpose, of increasing unnecessarily 
the numbers of defendants who are placed under supervision. Where criteria are set 
for persons not to be supervised there is a strong likelihood that a Pretrial Services 
Agency might recommend supervision in a greater proportion of cases in which the 
criteria for supervision are met than would be the case if the discretion as to Pre
trial Services supervision were left entirely within the discretion of the judicial offi
cer setting bail with recommendations for supervision being made on an ad hoc 
basis. Even if economies did not attend the leaving of the question of supervision in 
the hands of the bail setting Judge or Magistrate it would still be desirable if the 
judicial offcer setting bail had the discretion to impose pretrial supervision where in 
his or her view it was necessary due to the peculiar factors of a given case. While 
the proposed guidelines for pretrial supervision would probably not bind a Judge or 
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Magistrate the setting of formal standards could have a subtle effect on bail deci
sions. 

In conclusion I would note that the Pretrial Services Agency in the Eastern Dis
trict of New York has provided me with considerable assistance in the performance 
of my duties as an arraigning Magistrate. I must however, note that there has been 
a substantial overmining of the area in the sense that much work has been done 
that is unneeded and that a leaner agency could discharge its responsibilities in a 
manner that would vindicate the purposes of the Speedy Trial Act and not impose 
an unnecessary burden on the taxpayers. 

Thank you again for this opportunity to be heard. 

Mr. HUGHES. Magistrate Gershon, we have your statement. We'll 
receive it for the record in full, without objection; and you may pro
ceed in any way that you see fit. 

TESTIMONY OF MAGISTRATE NINA GERSHON 

Magistrate GERSHON. I welcome the invitation to appear here 
today. 

What I would like to emphasize, which will in part duplicate 
Magistrate Chrein's statement, is the practical impact of the pre
trial services agency at the time of making the bail decision, which 
as you know, is an extremely difficult decision to make. 

One of the things I wanted to remind you of is why it is difficult, 
and the nature of the circumstances at the time the decision has to 
be made. It's unlike other decisions that have to be made later in 
the process. 

Counsel for the defendant has just been appointed or retained. 
He usually doesn't know very much about the case or about the 
bail circumstances. The Government agents and attorneys also usu
ally have very limited information at that time. 

In addition, the usual evidentiary rules applicable to factfinding 
later in the proceeding don't apply. What that means is that, in the 
absence of the pretrial services agencies, the magistrate or the 
judge making the bail decision is making it solely on information 
which has been provided by counsel for the Government and coun
sel for the defendant. This information is limited in quantity, and 
often it's unreliable. 

In my experience, the pretrial services agency has performed, 
and performed very well, the essential function for which it was 
created, namely minimizing those two problems. The officers are 
professionally trained to elicit and independently verify the facts 
which form the basis of an informed bail decision. 

I'd like to point out the distinction, at least in our district, be
tween the pretrial services officer and the way similar kinds of pro
grams have operated in various States. My understanding is, al
though I'm not an expert on the State practices, that often, becasue 
of the large number of people involved, there are stock questions 
that are asked of the defendant; there's a checklist. 

The pretrial services officer or equivalent does not appear in the 
courtroom; and accordingly, the value of the report of that person 
is diminished. 

In our district, in contrast, I get to know the individual officers; I 
know what information I can rely on. They don't simply say that 
the information is verified; I know how it was verified, whether it 
was verified in a reliable way, or in an unreliable way. 
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The pretrial services officer is available at the presentation when 
I'm making a decision, so that I can ask any additional questions 
that are necessary. 

In addition, it's important that the pretrial services officer is a 
neutral person. I consider that officer an adjunct of me, who I can 
call upon at any time to give me additional information; and who, 
as Magistrate Chrein has indicated, is a much more reliable source 
than the other sources available at that particular time. 

One example of the recognition accorded to the pretrial services 
officer's work is that while it does not eliminate disputes between 
the U.S. attorney and defense counsel, very often, once the pretrial 
services officer has given his report, there is a dramatic reduction 
in the disputes between counsel, and in fact, very often they will 
confer between themselves right there, and say, based upon that 
report, we have reached the following agreement as to bail. 

I think that's a very significant indication of the value that's per
ceived by everyone in the courtroom. 

Another example is that, on occasion, we will have to have a 
presentation hearing late in the day; unfortunately, it's more than 
on occasion. There isn't time, very often, to have the full verifica
tion that I would like to have. 

That's when I really appreciate pretrial, because of the situation 
where I would be if they didn't exist. 

Very often, a defendant is remanded that night, and it's only the 
next day, after full verification, that I can make what I consider to 
be a legitimate, proper bail decision. 

Finally, there is the additional function, which I don't think has 
been stressed enough this morning, which is that, where an officer 
has been assigned to supervise a defendant, that supervision both 
insures that the conditions of bail are being met, and that if they 
are not being met, that the court is immediately notified. And I 
think that's a vital function. 

The notion that you can set conditions of bail and then release 
the defendant without having any supervision seems to me to be 
pie in the sky. It doesn't mean anything unless you can bring that 
defendant in as soon as you find out that there's been a violation. 
And I think our system operates extremely well in that respect. 

The only other thing that I would like to address this morning is 
the concepts that remain with respect to whether or not the pre
trial services officer may be mining the field too much, as rvIagis
trate Chrein suggests. 

I think it's true that there are some cases which cry out for pre
trial services interview and supervision, and others where it's 
much less important. 

My own view as to how this should be handled is that it can be 
handled within the agency, and very often in fact it is. When I'm 
presiding, quite frequently, the U.S. attorney and defense counsel 
will come to me and say, this is a defendant where it doesn't seem 
necessary to have pretrial services interview. The defendant is a 
postal employee, he's been working for the post office for 25 years; 
that means that he has not been arrested in all that time; and he 
has a wife and family, and he was arrested taking $3 from an enve
lope. 
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Obviously, it would be a waste of pretrial services' resources if 
they get involved in any extensive interview, and I think their re
sources can be better used elsewhere. 

But I don't know if there's any simple way to legislatively define 
when they should be involved, and when they should not. 

What I think should be done, though, is to encourage the pretrial 
services officer, in conjunction with the court, to work out, as a 
practical matter, and case by case, when it's necessary and when it 
is not. 

That concludes my statement. 
['rhe prepared statement of Magistrate Gershon follows:] 

STATEMENT OF NINA GERSHON, U.S. MAGISTRATE, SOUTHERN DISTRICT OF NEW YORK 

Mr. Chairman and members of the committee, my name is Nina Gershon and I 
have been a U.S. Magistrate in the Southern District of New York since August 
1976. I welcome your invitation to discuss with you my views on the operation of the 
Pretrial Services Agency. 

Among my duties is the setting of bail in misdemeanor and felony cases. The im
portance of the bail decision, both to society and to the defendant, is matched only 
by its difficulty. Typically the decision is made at a time when the defendant has 
just been arrested. Counsel for the defendant has just been appointed or retained 
and therefore has limited information to present on the issue of bail. The Govern
ment agents and attorneys also usually have only limited information about the de
fendant at the time of the initial appearance. In addition, the usual evidentiary 
rules applicable to factfinding at trials, of necessity, do not apply at a bail hearing. 
Accordingly, a judicial officer making a bail determination based solely on the infor
mation provided by counsel for the Government and counsel for the defendant is 
faced with making a very crucial decision on facts which are limited in quantity and 
often subject to serious questions of reliability. 

In my experience, the Pretrial Services Agency has performed-and performed 
well-an essential function in minimizing both of these problems. The Pretrial Serv
ices Officer is professionally trained to elicit and independently verify the facts 
which form the basis of an informed bail decision-the defendant's prior record in
cluding any indications of failure to appear in prior proceedings, and the defend
ant's character, physical and mental condition, family and community ties, record of 
employment and financial resources. (The nature and circumstances of the offense 
charged and the weight of the evidence against the defendant, also important ele
ments of any bail decision, are of course the subject of argument by counsel and not 
of analysis by the agency.) Moreover, the Pretrial Services Officer is not an advo
cate, but a neutral adjunct of the Court with one loyalty and one goal, providing the 
Court with as much information as possible. 

The verified information provided by a Pretrial Services Officer vastly reduces the 
guesswork which otherwise pervades the bail decision. Indeed, while the pretrial 
services agency's work has not eliminated bail disputes between prosecutor and de
fense counsel, in many cases the verified facts which the Pretrial Services Officer 
adduces present a sufficiently clear picture as to the defendant's risk of flight that 
the disagreements between counsel either are dramatically reduced or disappear al
together. This indicates both the importance of the kinds of information which the 
agency is able to provide and the general regard for their professionalism by coun
sel. 

On occasion a sufficient inquiry by the Pretrial Services Agency has not been pos
sible prior to initial presentation. This occurs, for example, where the interview 
does not take place until very late in the day and it is no longer possible to get the 
essential verifications. It is on those occasions, when I am confronted with setting 
bail without a full pretrial report, that I am most aware of the value of the agency's 
assistance. While a truly appropriate bail may then have to be put off until the next 
day, I am grateful for the availability of the Pretrial Services Officer who I can 
direct to inquire further into those areas which seem at initial appearance to be 
most significant. 

The Pretrial Services Officer also serves another vital function. Where an officer 
has been assigned to supervise a defendant who is released on bail-either on some 
form of personal recognizance or on a cash bond-that supervision both assures that 
the conditions of bail are being met and, if they are not being met, that the Court 
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will be promptly advised so that appropriate action can be taken. Without this, the 
fixing of conditions of bail would be in large measure a meaningless gesture. 

Of course the value of an agency, whatever its goals, depends upon the training 
and ability of the individuals who actually do the work. I have been most impressed 
with the skills, professionalism and dedication of the Pretrial Services Officers with 
whom I work. I demand a lot from them and I have found them responsive. Not 
only can I call on individual oficers for expeditious and detailed reports, but I have 
also worked with the supervisors of the agency to establish improved procedures 
where needed. They have been an invaluable resource. 

In sum, the Pretrial Services Officer cannot save the Judge or Magistrate from 
making the often difficult decision of what bail to fix. However, the officer, when 
trained and professional as they are in the Southern District of New York, can 
make it possible for that decision to be an informed and responsible one. 

Thank you for inviting me to present my views. 

Magistrate CHREIN. If I might just intervene with a brief 
remark-it has been suggested that the best way of determining 
when a pretrial interview might be appropriate is to have such in
terviews where the U.S. attorney is going to request bail. 

I've had, perhaps, three incidents in the past 5 years in which I 
have, based on a pretrial services report, set bail higher than that 
requested by the U.S. attorney; I emphasize, it was perhaps three 
occaSIOns. 

This was due to the fact that an assistant, who had perhaps first 
met the defendant within 1 hour before the arraignment might not 
have had the benefit of some material that was unearthed in a pre
trial services investigation. 

But I still believe that these incidents are so few and far be
tween, not to justify universal interviews. 

Mr. HUGHES. So you would agree with Judge Platt, that in just 
those instances where a request for bail is made pretrial services 
interviews should be conducted? 

Magistrate CHREIN. Yes. 
Mr. HUGHES. The Chair recognizes the gentleman from New 

York for 5 minutes. 
Mr. FISH. Thank you. I was going to ask you something along the 

same lines. I thought you were saying that you felt it was only in 
the borderline cases that the agency services would be available to 
you. In your response to the chairman, you just said they should be 
provided whenever bail is requested. 

Magistrate CHREIN. Yes, whenever bail is requested; because very 
often, you can't determine the borderline case unless you have the 
benefit of some information. 

Very often, I've had a number of experiences where the U.S. at
torney has asked for high bail, has treated the case as if it were 
one in which pretrial incarceration was inevitable; and where the 
defense attorney, because he hed only a very brief opportunity to 
familiarize himself with the defendant and his background, has 
really had very little to offer. 

In may cases, too numerous to count, pretrial services has meant 
the difference between the almost inevitable incarceration prior to 
trial, and a release under terms that were compatible with both 
the defendant's freedom and his appearance in court. 

So, I would suggest that in every case where the U.S. attorney 
requests pretrial incarceration that there be an interview and an 
investigation. 
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Mr. FISH. I understand that the percentage of cases supervised in 
the eastern district is quite low, 12 percent, I believe. Is that cor
rect? 

Magistrate CHREIN. I don't have the facts at my fingertips. I 
would suggest that it might very well be due to either the attitudes 
on the parts of judges and magistrates. 

There are two magistrates who set bail in this district, and of 
course, a significant amount of the bails are set before the cases 
reach the district court level. 

My own view, and I believe it's shared by my colleague, is that, 
. unless absolutely essential to assure the presence of the defendant 
in court, pretrial supervision is an infringement on the liberty of a 
person, as yet presumed innocent. 

Mr. FISH. Well, I will talk to your colleague, because that's not 
what I understood her to say. I think she thought that-

Magistrate CHREIN. No; I was referring to my colleague in this 
district. 

Mr. FISH. Oh, I see. I thought that Magistrate Gershon was tell
ing us that this type of supervision was very appropriate. 

Magistrate GERSHON. I don't share Magistrate Chrein's view. I 
agree, of course, that it is an infringement, it's some degree of re
striction; but as a practical matter, it's certainly a much milder re
striction than jail, which may be the alternative. 

In fact, I have found that it's extremely useful. I assume you'll 
hear from defense counsel, and maybe they'll have a different view 
of its restrictiveness. But I have found that it's not only useful to 
the court; it can be very useful to the defendant. 

It's not good for defendants to go out on bail and to jump bail or 
to commit other crimes. It's not good for them, either. 

The pretrial services officer very often can help a defendant 
avoid that, through the sURervision. Many defendants wh0 are re
leased on bail who are, let s say marginal members uf the commu
nity, who have committed a variety of crimes, but they're not nec
essarily serious crimes, they do not have the highest sense of re
sponsibility about reporting to court. 

On the other hand, they are not what I would consider fugitives 
in the sense that they're about to run off to Venezuela. They may 
be neglectful, they may be very transient in their lifestyles. 

The requirement of pretrial reporting means that if a defendant 
does not report to pretrial within the fixed period, and we have a 
system of both routine supervision which is once-weekly calls; we 
have varieties of strict supervision, which is much more strict. 

If a defendant fails to report, pretrial is immediately in action. A 
bail review can be fixed; or if it looks like there'r:; an immediate 
flight situation, a warrant can be issued. The defendant is brought 
in, and I can then issue another stern warning to the defendant. 

And usually, that is sufficient to make sure that the defendant 
not only keeps his appointment with pretrial, but also makes the 
court appearance, which is the ultimate goal. 

So, I find that pretrial supervision is a minimal restriction on 
the defendant, which can be extremely useful not only to the court, 
but also to the defendant himself. 

Mr. FISH. I understand that in your southern district, there has 
been a very high percentage of supervision of persons on bail. Has 
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it been your experience that this has at least gone part of the way 
toward resolving the issue of dangerousness to the community? 

Magistrate GERSHON. I can speak only of impressions, because I 
don't have the kind of factual data that would prove my impres
sions; but certainly it would be my impression that supervision 
does help. 

For one thing, where a defendant gets into trouble, feels unsta
ble, he has a person to turn to. For example, if he loses his job, one 
of the things that pretrial attempts to do is either help the defend
ant find employment, or sometimes to help the defendant find 
emergency welfare, which will keep him from needing to commit 
another crime. 

I think one of the things that we are all aware of is that the 
crime rate is much higher among the unemployed than the em
ployed, and this is a very significant fact. 

Mr. FISH. Do we have figures that would show historically the 
number of bail crimes committed during a time when supervision 
was not as great as it is today-compared with the crimes commit
ted today? 

Magistrate GERSHON. WelJ, I understand that there was in 1979 a 
major report from the administrative office, which indicated that 
the crime rate while on bail, the felony crime rate Vi'hile on bail, 
had dropped significantly from the time prior to pretrial to the 
time that pretrial was involved. 

As I say, I'm just not sure how much we can rely on those. 
Mr. FISH. Well, we can get those figures. 
I know my time is going to run out in a minute, but I don't think 

that you expressed a preference as to whether pretrial services 
should be operated by probation or by some other group. 

Magistrate GERSHON. Like most of my colleagues, I really do not 
have any position to take on that. I'm simply unfamiliar with the 
ope~ation under the independent board. 

All I can say is that the system seems to be working satisfactori
ly under probation. But I really have not done any kind of full
scale analysis of that. 

Mr. FISH. Thank you, Mr. Chairman. 
ML HUGHES. Thank you, Mr. Fish. 
I gather both of you have served as magistrates since about 1976? 
Magistrate CHREIN. That's correct. 
[Magistrate Gershon nodding affirmatively.] 
Mr. HUGHES. What was the practice in the magistrates' court 

prior to the commencement of the pretrial service agencies? 
Magistrate GERSHON. That was before we were appointed. 
Mr. HUGHES. Yes. What was the practice, do you know offhand? 
Magistrate GERSHON. I really don't know. 
Magistrate CHREIN. While I wasn't a magistrate prior to 1976, I 

was the attorney in charge for the Federal Defender Office, for 
years, practically, before I took office. And my impression was at 
that time, though I was standing in the well rather than on the 
bench, my impression was that the overwhelming bulk of defend
ants brought to this district were released, most of them on uncon
tested bail applications for pretrial release. 

It's also been my experience that, where bail was contested and 
the defendant wad not charged with the sort of crime that almost 
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always presents a significant risk of flight, even in contested bail 
applications, a significant number of releases have taken place. But 
this, of course, is visceral. 

Mr. HUGHES. I understand. In your judgment, what would be the 
practice if we do not continue pretrial services? 

Magistrate CHREIN. The practice ~ould b~ to rely almost exclu
sively on the statements made at ball hearIngs by the d.efense ~t
torney, who invariably, almost invariably, WOUld. have lIttle J?rIor 
contact with his client, and would be unable to gIve us, even If he 
were not limited by the bounds of advocacy, he would not be able 
to give us an objective statement. 

And while the U.S. attorney might have certain responsibilities 
beyond those of an advocate, his presentation also would be affect
ed by his peculiar responsibilities; and I'm afraid an awful lot of 
mistakes wOl.lld be made. 

Mr. HUGHES. In your own judgment, do the U.S,. attorneys .have 
sufficient information at that stage to be able to gIve you relIable, 
helpful information when you are trying to set bail? 

Magistrate CHREIN. In certain types of cases, they have a fund of 
information' usually where you have a repeated offender or one 
who has b~en under investigation for some period of time. But 
where you have the arrest of opportunity, for want of a better 
term-the person who was apprehended stealing a bundle of let
ters, the person apprehended coming throu~h custOn;tS at Kennedy 
Airport-the U.S. attorney has no fund ?f InformatIOn, a~ a rule, 
and a pretrial services background check IS of Invaluable ald. 

Mr. HUGHES. There's no question from your testimony and t~e 
testimony of most of the 'Yitnesses yve've heard to ~ate, bo~h at thIS 
hearing and at the prevIOUS hearIng, that pretrIal serVIces have 
been helpful. 

The question is, is it worth the commitment of res?u.rces th~t. we 
have to make? We're talking in terms of $3 to $4 mIllIon addltIO~
al to extend this to other districts. Is that worth the investment, In 
y~ur judgment? Does it provide you with that much helpful infor-
mation? . . 

Magistrate CHREIN . Well, let me say that I feel that If restrIct-
ed-if interviews and investigations were restricted to the cases of 
defendants where the U.S. attorney would request bail, there 
would be a smaller commitment of funds. And I believe there is a 
certain savings when people are r~leased .who wo~ld ordinarily}:>e 
confined, where they present n0 rIsk of. flIght; ObVIOusly the main
tenance of a prisoner would cost somethIng. 

The burdens on society would also be increased if deff>ndants had 
to be tried within the 90 days required by statute for persons held 
in custody. The U.S. attorney may not have the ti.me to prepare his 
case with the thoroughness that he would otherWIse be able to, and 
the defense lawyer would find himself rushed into trial, and the 
result might be unfortunate. 

Magistrate GERSHON. I woul~ first rep.eat wha~ was th~ thr';1st of 
my basic statement; that I thInk that InformatIOn, verIfied Infor
mation is absolutely essential. And it has to come from some 
source in order for a judge or magistrate to make an informed and 
responsible decision about bail. 
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That's a value that can't be quantified, but it is of enormous 
value, and I don't think it can be neglected. 

On ~he ot?-er. side, thoug~, if you'~e just talking about straight 
financIal gam, Insofar as wIth pretnal, more people are released 
than detained, it's clearly an economic advantage' because the cost 
of 1 day in jail is enormous, and multiplied day ~fter day-I don't 
have figures, but I would imagine that if one did them it would be 
clear that the cost of pretrial would be modest. ' 

In addition, insofar as pretrial supervision cuts down on failures 
to appear, you're also cutting down on the expenses of other Feder
al agencies, the marshals, FBI, and so on, who have to go out and 
look for defendants who become fugitives. I think that's an addi
tional cost saving that can be attributed to pretrial. 

Mr. HUGHES. Magistrate Gershon, I take it from your testimony 
that you w:ould ac~ord to the pretriB;l services a~e?cy the flexibility 
to determIne whIch matters reqUIred superVISIOn and to what 
degree? 

Magistrate GERSHON. No, I wouldn't leave it to pretrial. I would 
leave it to the magistrate or the judge. 

Now, .there are ~imes when.!. delegate part of that responsibility 
to pretnal but I thInk the decIsIOn should be the judge's decision or 
the magistrate's decision. 

I don't think that there's anything-what pretrial does does not 
~eplace. the jud&e or the magistrate; it just gives the judge or mag
Istrate mformatIOn. 
Fo~ example, I may sa~ to pretrial that I want strict supervision 

of thIs def~ndant. Then, If aft~r 2 or 3 weeks, it appears that the 
defendant IS constantly appeanng and reporting and so on and ev
erything is going well, send me a memo, send a copy to 'the U.S. 
attorney and to defense counsel, that you propose that your re
sources could be better spent meeting this person only once a week. 

If I approve of it, then you could do that· but I wouldn't leave the 
entire question of ~?-ether there sJ:ould be supervision, or the 
~xtent of the superViSIOn, to the pretl'1al services oi.5.cer. It's not his 
Job. 
~r .. HUGHES. I do take it, .however, that you. feel thB;t to develop 

gUIdelInes for use by magistrates and pretnal serVIce agencies 
would not be advisable because of the differences between and the 
need f~r flexibility in dealing with, individual defendants. ' 

MagIStrate GERSHON. I would be opposed to legislative guidelines 
beca:u~e. ~ do?'t think tJ:at .they could effectively deal with all th~ 
possIbIlIties In all the dIstncts. Even in our own district there are 
a lot o~ possibilities that come up. ' 

I thInk that we could probably do better in communicating 
within the district to set guidelines. 

Mr. HYGHES. As a result of your ability to use pretrial services 
a?d t? dIrect the supervision as you've indicated, can you point to 
sipuatIO~s where the defendants would have had unnecessarily 
hIgh ball set, and perhaps be detained if you didn't have the bene
fit of that pretrial service agency's report and information and po-
tential supervision? ' 
M~gistrate GERSHON. Oh, unquestionably. As I indicated in my 

prevIOUS statement, very often the U.S. attorney will come in with 
a high cash bail request for the reason that he doesn't know any-
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thing about the defendant. He wants to protect the interests of the 
prosecution, to make sure that the defendant will appear, and he is 
erring on the side of being cautious, which is an appropriate thing 
for him to do in the absence of information. 

The defense attorney, of course, comes in and says that the de
fendant is a model community citizen, and should be released with
out bail. 

Pretrial services then gets involved, and comes back with a 
report that indicates something in between those two positions, and 
it's sufficiently compelling as indicated by the fact that the Govern
ment attorney himself says, "Yes, I change my recommendation 
from $50,000 cash or surety to a $50,000 personal recognizance 
bond signed by the defendant's mother." 

That's the difference between being in jail and being out of jail; 
and it's a difference which, as I say, even the Government attorney 
will frequently acknowledge as being a reasonable thing once these 
facts are out. 

Mr. HUGHES. My colleague, Mr. Fish of New York, touched upon 
the issue of dangerousness to the community. Do you have any 
views on the present restrictions in the Bail Reform Act of 1966 
and the need, possibly, to change it to permit magistrates and 
judges to take danger to the community into account when setting 
bail? 

Magistrate GERSHON. Well, imposing a new standard of danger
ousness which would be similar, if not identical, to preventive de
tention, raises issues, including constitutional issues, which are 
very separate and distinct in my mind from the basic issue of bail. 

Frankly, it was my understanding that this morning's hearing 
would be focusing on the effectiveness of pretrial services with 
regard to bail, and I was not prepared to discuss an issue like pre
ventive detention. 

Mr. HUGHES. We understand that. 
Magistrate GERSHON. However, having listened to my colleagues 

this morning, the three district judges, I can simply say that there 
is no significant disagreement with what those three judges had to 
say on the subject; and I would rest on their statements. 

I would like to say one thing, though, in adc:ition, which is that 
regardless of what standard may be used for pretrial detention and 
release, somehow or other, the judge or the magistrate has to be 
given the facts by which to know whether or not the standard has 
been met; and that's what pretrial services can do. 

Mr. HUGHES. The difficulty is that, unfortunately, it's often the 
hard cases that we direct and focus our attention on; and it's the 
situations where a defendant has a good background from the 
standpoint of appearing when summoned, but who is a danger. 

It's where perhaps a judge, just a little bit, goes beyond the ques
tion of whether or not the defendant will appear, in order to pro
tect the community; it's that dual standard that gives some judges 
concern. 

You can call them purists; call them what you want, but it's an 
inconsistency that, I suppose, that we are going to have to deal 
with. 

Magistrate GERSHON. I think what the judges this morning were 
getting at is that, as a practical matter, the inconsistency and the 
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difficulty disappears. There may be an incoI?-sistency of more seri
ous proportions in other court systems; but In the Fe~eral system, 
where there are very few violent cri~les, it's a rare clrcums~an.ce. 

I would also say, where you've descrIbed. a, defend~nt as a mIssIle, 
someone about to explode in violence, you re talkmg about a de
fendant whose other characteristics are going to also reflect un
trustworthiness and therefore a poor bail risk. 

Therefore, si~ce the two things are reflected, it's not. r~ally an 
inconsistency, and I think it can be handled u.nder the eXIstIng law. 

Magistrate CHREIN. On a number of occaSIOns, defe~dants h~ve 
been brought into my hearing room, who have had. a falr~y consI~t
ent record of appearing in court, and have h~d baIl s~t, If. only for 
the reason that, by this later arrest, taken Int~ conJunc~IOn. wIth 
the defendant's previous record, I've had to ~onslder the .lIkelIhood 
that a sentencing judge, when confronted wIth ~ probatIOn report 
that will reflect this later arrest added on to a hIstory of other ar
rests, might take the view that the defendant is deserving of a 
higher sentence. . .. 

I also have to consider that the defendant IS sensItIve enough to 
this fact to appreciate that he stands a greater risk of a jail sen
tence. And in effect, a repeated offender who has. a ~Ist.ory of ~e
porting in court, who has now raised the level of hIS ~rlI~llnal actIv
ity, might become, for that reason alone, a greate:: ball rIsk. 

As the district judges pointed out, as a practIcal matter? there 
will be very few incidents where there would ~e .any t~nslOn be
tween the presumption of innocence and the eXlstmg BaIl Reform 
Act standards. . 

I do feel that once we've declared that we're no longer commItted 
to the presumption of innocence, we've lost something more than 
we'll gain by any preventive detention scheme, 

Mr. HUGHES. Well, thank you very much. Mr. Fish. 
Mr. FISH. No further questions. 
Mr. HUGHES. Well, thank you. We certainly appreciate your tes

timony, and we're delight~d that you would take time from your 
own busy schedule to be WIth us today. 

Magistrate CHREIN. Thank you very much. 
Mr. HUGHES. The next panel is Mr. John Martin, Jr., U.S. attor

ney for the southern district of New York, and :ty.Ir .. Raymond 
Dearie, first assistant U.S. attorney for the eastern dIStrICt of New 
York. . . 

Mr. Martin has been the U.s. attorney for the southern dIStrICt 
of New York since May 1980; he began his legal.career in the U.S. 
attorney's office as an assistant, and then as chIef of appeals, and 
assistant chief of the criminal division. 

Before he became the U.S. attorney, he was in private practice 
and lectured at Columbia University. He has also been the Assist
ant to the Solicitor General of the United States. 

Mr. Dearie has been the chief assistant to the U.S. attorney for 
the eastern district of New York since July 1980. He's been an as
sistant U.S. attorney, as well as chief of the criminal division, and 
executive assistant to the U.S. attorney. 

He has also practiced law in the private sector, giving him a 
wide breadth of experience. 
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Welcome; it's nice to see you this morning. Without objection, 
your statements will be received in full in the record, and you may 
proceed in any way that you see fit. Why don't we begin with you, 
Mr. Martin? 

TESTIMONY OF JOHN MARTIN, JR., U.S. ATTORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YORK 

Mr. MARTIN. The statement is part of the record. Let me abbrevi
ate what is there, and start by saying, I think which is true of both 
Ray and I, that to some extent, it has to be recognized that we are 
at times in an adversarial relationship with pretrial services, of 
course; we may take a different position on bail than they do. 

I say that not to denigrate what they do, but to put the commit
tee on notice that perhaps some bias is going to slip into our pres
entation. 

The first point that I wanted to make is one that has apparently 
been made by most of the people who are here this morning, and 
that is, that the bill, as drafted, provides, I think, for Pretrial Serv
ices interviews in each case. 

That seems to me to be inappropriate and unnecessary. There 
are many cases where, by the time you get to go to the magistrate, 
before the Pretrial Services process, the Government is ready to 
take the position that the defendant should be released upon his 
own recognizance; or you have been in contact with the defense 
lawyer, and have agreed upon an amount of bail. 

There is no reason to go to Pretrial Services in that case; and one 
of the problems we have with Pretrial Services is that, very often, 
particularly when we have some large arrests that go on, there's a 
tremendous delay that occurs at that end of the process, because 
there may be more defend an ts arrested than there are Pretrial 
Services officers. 

So, if you could cut down on the number of instances in which 
the Pretrial Services officers will have to interview a potential de
fendant, you will save time and avoid delays in releasing people 
whom the Government is prepared to release. 

There is also, I think, a class of cases where, even though the 
Government is going to be requesting bail, the Pretrial Services 
may not provide any useful function, because you may have a well
represented defendant, and there is no dispute as to the roots in 
the community, but there is simply a real dispute between the de
fense lawyer and the Government as to what the bail should be, 
given the crime that is charged. 

What you're really talking about is not a factual dispute, but a 
judgmental dispute. And again, that's an area where a Pretrial 
Services interview is not going to add anything to the process. 

So, I see those situations as being ones where it's not necessary 
to have the Pretrial Services function, and would suggest some 
change in the language, to simply indicate that Pretrial Services 
shall conduct interviews in an appropriate case, leaving that, I sup
pose, to be worked out on a local basis, what the criteria would be. 

The other area that we have some concerns with is the confiden
tiality of the informaiton in the Pretrial Services files. We have 
found, under the existing regulations, that sometimes Pretrial 
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Services will not advise us when there has been a default by a de
fendant in meeting a condition of his release. 

It may be a single failure to report, which they consider not sig
nificant as to require aciton by the court; and it may come about 
that we do not get contacted until the court is contacted, after 
there have been two or three defaults. 

That causes some problems, because if the defendant has fled 
the amount of time intervening obviously adds to the difficulty of 
recapture. 

The only other comment I have on the bill as written is that I 
think that the provision saying that the evidence in the files may 
be used at a trial only in connection with guilt of a crime commit
ted ~n. obtaining release, sh~)Uld. be broadened to include not only 
obtamIng release, but the vIOlatIon of release, and also any crime 
committed while on release. 
~n fact, I think t~at i~ consis~ent with the current practice, and I 

thmk that broadenmg IS certaInly appropriate, as consistent with 
the purpose of Pretrial Services. 

Mr. HUGHES. Thank you very much. Mr. Dearie. 
[Mr. Martin's statement follows:] 

STATEMENT OF JOHN S. MARTIN, JR., U.S. ATTORNEY FOR THE SOUTHERN DISTRICT OF 
NEW YORK 

Let m.e prefa~e m:y remarks by not~ng that, in assessing the reaction of my office 
to pretrIal serVIces, It must be recogmzed that we are, at least in some instances in 
an adversarial re~ationship with pretrial service with respect to issues of bail. Often 
the recommendatIOns that we make are at variance with those made to the Court by 
the Pretrial Service Officer. I say this not to denigrate the work that they do but 
rather to put this Subcommittee on notice that our reactions may be color~d to 
some extent by this relationship . 

. Fur~her, ~t seems ~o me ~hat st~tistical surveys done throughout the various dis
trIcts.In WhICh pretrIal ser~ICe projects have been operated on a demonstration basis 
caI,l gIve a more accur~te pIC~ure of the success or failure of pretrial services in less
enIng the freq.u~n.cy .wlth whICh defendapts f~iI to appear for trial, shortening inter
vals between InItIatIOn of a case and dISposItion, and increasing the percentage of 
defendants released on bail pending final disposition. 

With this background, I would like to bring to the Subcommittee's attention some 
o~ the conc~rns. whic? we have with respect to the proposed legislation. Let me start 
wIth a s~ecific Item In the propo~ed bill itself. Page 18 of the House Report Number 
96-1312 IndIcates tha~ § ?~54 wIll pro;ride that the Pretrial Services Agency shall 
make a report to the JudIcIal office prIOr to that release hearing of each individual 
c~arged "':'Ith an offense. Our experience indicates that it is a mistake to have Pre
trIal Serv~ces. cOI,lduct an investi!5ation in each case which is to come before a magis
trate or dIstrICt judge. In many mstances, by the time an arrest has taken place and 
a defendant has been processed by the arresting agency and our office we have al
ready mad~ a determination that it is appropriate to release the defe~dant on his 
own recognIZance. In other instances a decision as to a specific amount of bail may 
have ~een reached betwe.en the government and the attorney for the defendant. In 
these Instances the reqUIrement that a Pretrial Services Officer interview the de
fendant and undertake an inv~stigation of the information he provides simply adds 
~nnecess~ry delay. to ~he arra~~me~t proce~s without contributing any additional 
InfOrmatIOn or ,::alIdatIOn of eXIstIng mformatlOn to the release decision. 

Inde~d, <?ne ot t~e problems that we have found with the existing pretrial service 
operatIOn IS that It. often causes substantial delays in the arraignment process. It 
has been our experIence that the practice of having a defendant interviewed in ad
vance by a pretrial service officer C~l1, in instances where the fact that the defend
ant will be released ~s essentially undisputed, result in an additional delay in the 
defendant actually beIng released. 

There are many !nstances where there are two or three times the number of de
fendat:ts to be a~ralgn~d t.han there are pretrial service officers available to conduct 
IntervIews and InvestIgatIOns. In these circumstances, there are often substantial 
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delays in the arraignment process because of the delays at the pretrial service level. 
Such delays are particularly unnecessary where a decision h~s already been made 
by our office, either alone or with defense counsel as to a partIcular ball recommen
dation that will result in the release of the defendant. 

In other instances, there may not be an agreement between the prosecutor and 
defense counsel as to the amount of bailor other condition of release, but there may 
be no dispute as to the factors relating to t~e defendant's roo.ts in th~ co.mmu~ity. 
In these cases there is no benefit to be derIved from a PretrIal ServIce IntervIew. 

In most of the cases I have mentioned there is also no concern by prosecutor or 
the court that the defendant requires specific counselling or direction in order to 
assure his or her appearance at trial, nor does the potential service provided by a 
pretrial officer supplement the ra~ge of options alr~ady ~v~i~able to th~ d.efendant 
through his counsel for demonstratmg to the court hIS relIabIlIty as a ball rIsk. 

Thus I would suggest that the language of Section 4 of the proposed bill be 
changed by inserting the words "in appropriate cases" on line 2 of page 5 before the 
word "collect" and changing the word "each" on line 5 of that page to "an." 

Another area of concern that we have relates to the provisions regarding confi
dentiality of the files of any Pretrial Services Agency found in Section 3153(d) (2) 
and (3) on page 17 of the Report. . 

The Pretrial Services Agency in our district has ta~en the position .that It ca~ ~ot 
inform my office of the fact that a defendant has faIled to comply WIth a condItIOn 
of release until such time as the court is notified of that fact and the court consents 
or directs disclosure thereof to the prosecutor. Thus, it has happened that we have 
not learned of a defendant's failure to meet a condition of his release until some two 
or three weeks after the initial default occurred. Obviously, this makes the task of 
locating a fugitive defendant more difficult. .. . . 

It appears that subsection (B) of the proposed bIll IS broad enough to JustIfy. ou.r 
access to this information but it may be better t.o include a separate statement IndI
cating that the fact that a person under supe;rvision has fa!led to meet a condit~on 
of his release should be brought to the attentIOn of the Umted States Attorney Im
mediately. 

Another significant problem in the legislation is that it makes information con
tained in the files of pretrial services admissible only on the issue ?f guilt for .a 
crime committed in the course of obtaining pretrial release. We beheve that thIS 
standard is far too restrictive. It is wholly consistent with the underlying purposes 
and objectives of the establishment of pretrial services to allow information ac
quired by the agency during the course of supervision of a d~fendant ~o be use~ !ld
ditionally on the issue of guilt in connection with a prosecutIOn for WIllfully fa~lmg 
to comply with the conditions of his release, as well as, in prosecutions for CrImes 
committed while on release. 

The Pretrial Services Agency program was initially designed to make release on 
bail more readily available by improving the quality of bail determinations through 
increasing the amount and reliability of information available to the ju?icial officer 
making the release decision. It is consistent with that purpose to penalIze a defend
ant for providing false information to the pretrial services agency or the cou~t, for 
violating the conditions of his release, an~ for committ~ng other crimes wh~le re
leased. Any different approach could permIt defendants m some cases to be Immu
nized from sanctions for abusing or misusing the release process. 

I therefore believe that the language of Section 315S(d)(S) beginning on line 21 of 
page 4 of the proposed bill should be amended to provide that information in the 
files of a Pretrial Services Agency "may be admitted on the issue of guilt for a 
crime (1) committed in the course of obtaining pretrial release, (2) involving a viola
tion of the conditions of release or (3) committed after obtaining pretrial release and 
prior to the final disposition of the charges on which release was granted." 

I am happy to answer any questions that the Subcommittee has. 

TESTIMONY OF RAYMOND DEARIE 

Mr. DEARIE. Thank you, Mr. Chairman. I think, at the outset, I 
should advise the committee that needless to say, I do support 
what I guess we can now call the Judge Platt-Judge Chrein-U.S. 
Attorney Martin-and now Assistant U.S. Attorney Dearie propos~l, 
which is to limit the amount of interviews conducted by pretrIal 
services to those cases wherein the Government is going to request 
substantial bail. 
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I could go further and support, as Mr. Martin has pointed out, 
the concept that the vast majority of the small percentage of cases 
that involve high bail are easy calls, not only for the Government, 
but for the presiding magistrate or judge. 

In this district, as I've attempted to point out in my statement, 
because of some peculiarities in the eastern district, and because of 
circumstances that are common to the U.s. attorneys' offices 
throughout the country in 1981, there are precious few cases 
wherein a tough decision, or close call, must be made by the presid
ing magistrate or a judge. 

I think realistically, in that area only, the need for some addi
tional input, as the judges have stated, ought to be provided. 

As I have noted in my statement, in 1981, given the impact of 
the Speedy Trial Act, given the change or thrust of our current in
vestigative efforts, the number of cases that involve these difficult 
tough calls, if you will, probably range in the area, to be generous, 
of approximately 10 percent of the cases. 

As you are well aware now, here in the eastern district, as far as 
I understand, interviews are conducted in approximately, or ap
proaching 100 percent of those cases of most defendants passing in 
and through the eastern district of New York. 

From our point of view, biased indeed, but nevertheless, we find 
it difficult to justify or understand the need to continue that kind 
of practice. 

In summary, I would state simply that if the judges and magis
trates of this court see this service as a valuable one, that they are, 
of course, in the very best position of all to make the ultimate de
termination as to whether or not some value exists in continuing 
the concept that is offered here in pretrial services. 

I think because of the numbers involved, and the relatively few 
number of cases that would require this input, a serious question 
has to be raised, and I think has been raised repeatedly here this 
morning, as to whether the effort required for the establishment of 
implementation-and now, with this pending legislation, perhaps 
an extension of a separate pretrial services agency, as we have 
known it here in the eastern district. 

I think with the exception of any further comments that I've 
made in my statement, such as confirming Mr. Martin's comments 
on the question of confidentiality, I might make one other very 
brief comment; and I make it because there does seem to be a wide 
disparity between the practice in this, the eastern district, and the 
southern district, on the question of the supervision while on re
lease. 

The practice that existed before the enactment of the Speedy 
Trial Act and the adoption of pretrial services, accommodated the 
occasional need or interest expressed by either the prosecutor or 
the arraigning magistrate to provide some special circumstances 
wherein a particular defendant, for some unusual reason, ought to 
be required to report on a dail~T, weekly, or monthly basis; in the 
hope that pressure or presence, if you will, would enable or insure 
the defendant's continuing presence throughout the process of the 
criminal proceeding. 

It has been my personal experience, I believe shared with the 
magistrates of this court, one of whom, as you already know, is a 
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former Federal defender, and one of whom is a former U.S. attor
ney, that in the main, those efforts do not supply a sufficient or 
substantial deterrent to defendants to flee courts of this jurisdic
tion during the pendency of these cases. 

I'm quite apparently at odds with my brother, Mr. Martin, in the 
southern district of New York; that has been our practice. We have 
not been able to uncover, or arrive at any conclusive statistics that 
might disprove that theory. 

I think, for all practical purposes, the reason why it is not adopt
ed here is because the magistrates, generally, in the eastern dis
trict of New York, are not utilizing it as an effective weapon. 

Thank you. 
Mr. HUGHES. Thank you very much, Mr. Dearie. 
I think your testimony is that you understand the need for this 

type of a service, but that we should limit pretrial services to those 
cases where there is risk, where high bail is being set, or other cir
cumstances would dictate a need for the services. 

Is that, in essence, what both of you would agree to? 
Mr. MARTIN. I think that's a fair summary. Certainly there are 

situations where further verification may be l'I.:!quired of what the 
defendant's roots are, but certainly not in all cases. 

Mr. DEARIE. I would say in candor, Mr. Chairman, that if the 
judge requests this kind of information from a third source, the 
mechanism should be available to them; my personal view, I do not 
believe that the agency concept, as we've understood it for the past 
5 years, is necessary to insure the aims for purposes of the Bail 
Reform Act. 

Mr. HUGHES. Well, doesn't the U.S. attorney often have this 
background information available that could be furnished to the 
court? 

Mr. DEARIE. In the vast majority of cases in this district, the 
answer is yes. Again, alluding briefly to my statement, which has 
been submitted, just by the nature of the business that we conduct 
here in the eastern district, with the exception of two classifica
tions of cases, the vast majority of defendants arraigned here in 
the eastern district have been the subject of ongoing, and in many 
cases extensive, investigation. 

The two cases that I except from that, one is a relatively small 
class of cases, which was at one time or another a sizable class of 
cases, is bank robbers. It does occur from time to time that without 
any leadtime, so to speak, we are in the process of arraigning a 
bank robber or robbers with very little information about them or 
their criminal history. 

By virtue of the fact that the crime involves-and I assume that 
this question would come up-involves a matter of violence, to say 
the very least, in armed bank robberies, bails are generally set, as 
you might anticipate, at fairly high levels, ordinarily precluding re
lease. 

The other group of cases that may draw an exception to that is 
in one area of our narcotics work, and that is in the area of what 
has commonly become known as mule cases; the kind of low-level 
case usually--

Mr. HUGHES. You said mule cases, M-u-I-e? 
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Mr. DEARIE. Mule; in other words, an individual who will carry 
on his or her back, or any other place--

Mr. HUGHES. Is that an eastern district word? 
lVIr. DEARIE. Well, we are blessed, depending upon your point of 

view, we are either blessed or cursed with an international airport, 
and as a result, we experience in any given workday, and certainly 
in a given week, a sizable number of cases involving foreign nation
alists, usually of very low economic means, who have been carrying 
illicit drugs on their person through Customs at Kennedy Airport. 

Mr. HUGHES. Well, doesn't the pretrial services agency secure 
much of their information right from your office? 

Mr. DEARIE. It is my experience that they do. I don't mean to say 
that we are the sole front. I think that the value that the magis
trates alluded to here today is in the area of their being able to 
confirm certain information provided to them by some of these de
fendants. 

In those areas where we have had no leadtime and know very 
little about these particular defendants, I think the factfinding 
function is a valuable one, not only to the arraigning magistrate, 
but in essence, depending upon the magistrate's recommendation, 
or pretrial's recommendations, to the Government itself. 

Mr. HUGHES. Aside from all of the obvious reasons why magis
trates and judges would like to rely upon an agency like pretrial 
services, which perhaps could be considered an extension of the 
court, what other reasons can you suggest to justify such a service, 
if in fact, the U.S. attorney's office can provide the information? 

Mr. DEARIE. I know of no other reasons, but I don't, as I said 
before, claim to be the sole source for reliable information in every 
case for the magistrate to make an informed judgment on the question of bail. 

Mr. MARTIN. I could just add on that, one of the functions that 
they serve is a supervisory function after release--

Mr. HUGHES. Mr. Dearie doesn't feel that that contributes very much. 
Mr. MARTIN. Well, I was just about to say that that is something 

that we-going back to my earlier association with the U.S. attor
ney's office, was often worked out in terms of reporting to an agent 
involved, or to the U.S. attorney's office as far as keeping a contract. 

We used to provide basically that same type of service in a case 
where some contact with the defendant was thought appropriate. 

Mr. HUGHES. How much of a job do your investigators do in 
working up background information before a case is ready for an 
initial appearance before a magistrate? 

Mr. MARTIN. It depends so much upon the nature of the case. 
You may have in a narcotics case, a very lengthy investigation cou
pled with a great deal of surveillances. In other cases, something 
comes up, somebody is caught stealing mail at a particular time; 
you have no information. So it depends upon the nature of the case. 

The whole shift in Federal emphasis to the larger cases that has 
occurred, I think, in recent years, indicates that in more and more 
cases we will have more information than we might have had in the past. 

--- ----------~---
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judges in the country, who feel that they've got to take a look at 
the defendants past behavior, and the only issue for them is wheth
er or not the defendant is going to appear before the court. 

The Chair recognizes the gentleman from New Y or k. 
lVIr. FISH. Thank you. Gentlemen you indicate that danger to the 

community is in the back of the mind of the judge. Does he get 
input on this issue from your offices? 

Mr. MARTIN. Certainly; because we will be describing the nature 
of the offense. For example, if a bank robbery is done with a note 
and no gun, there is a difference, rather than if the case was where 
a man goes in with a gun and sticks up a bank. 

So, all of the circumstances are going to be laid out in the pres
entation. We will also be laying out the defendant's criminal 
record. 

Mr. FISH. You both have spoken in favor of confining the applica
tion of pretrial services. Let's address the scope for a minute. What 
about some things that are carried on that we haven't mentioned, 
such as social services, counseling, and drug treatment, that I un
derstand go on? 

Is this all relevant to the fundamental informational role that 
they are supposed to be playing? 

Mr. MARTIN. Well, I think it is relevant to the purpOSE: of trying 
to insure that the defendant will appear when necessary in the 
court. 

Mr. FISH. So, these services are only done when he is under su
pervision, then; they are not initiated before that? 

Mr. MARTIN. That's right, it's when he's under some kind of su
pervision. 

Also, the pretrial services does provide another service, which is 
in connection with deferred prosecution. In a number of instances, 
where the nature of the offense and the defendant's prior record 
makes it appropriate, we will defer bringing charges. 

If, during a period, 6 months to 1 year, the defendant has been 
under supervision by pretrial services, and has behaved well in 
those circumstances, the charges will ultimately be dropped. 

Mr. FISH. I'm sure you both have witnessed situations where de
fendants you considered to be dangerous were released on bail. In 
dealing with the police officers, what reaction have you observed? 
Do you think this in any affects their incentive? 

Mr. MARTIN. There are obviously situations when the investiga
tive agents are disturbed by the bail that is set, and a defendant 
being released. I cannot say that it has impeded their willingness 
to carry out their job. 

Mr. FISH. Can you? 
Mr. DEARIE. I agree with the last comment. I think that you have 

to understand, particularly on the Federal side, as I'm sure you do, 
many of the agencies-and the drug area is a perfect example-in
volve months and months of investigation by numerous agents. 
Th~y invest a lot of effort, all of their imagination. 

And the fact of the matter is that when the ultimate date comes, 
and an arrest is effected, if a particular defendant is released on 
bail which, in the minds of the enforcement officers, is considered 
unreasonable, it has psychologically, emotionally, an impact on 
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that officer and I guess causes him to question whether or not his 
efforts hav~ been wisely invested. . . 

Ultimately, however, the bottom. lIne IS the ~)Utcome of the par
ticular case, which we are to experIence assun:nng and only a~suI?
ing that the bail requirements that are establIshed are effectIve In 
producing that gentleman to court. . . 

In many instances, in that area, as long as the example IS beIng 
brought up, the experiences have been very fortunate: Our great~st 
rates of bail fugitives are in t~e com~on area of serIOUS narcotICs 
violators. Again, the cost of domg busmess. ,.. . 

I do think it impacts to a certain extent, but I don ~ thm~ It Im
pacts the nature or zest with which they carry out theIr dutIes. 

Mr. FISH. Thank you. . f 
Mr. HUGHES. Is monetary bail relevant In those class 1 type 0 

t · ? narco ICS cases. . I ' t . I 1 
l\tlr. DEARIE. That's a very difficult questIOn .. t s ~er am y re e-

vant· whether it accomplishes the state~ goal IS a dIfferent story. 
I ~an cite a personal experience of mme, of a defend~nt w.ho

this is back during my first tour of the U.S. attorne:y s off Ice
which was, and still is, considered somewhat legendary In the area 
of narcotics. . h' t t .c 

I guess the highest bail that was ever set In t IS cour was se l?r 
this individual, and he was required, I might also add, to .report, In 
those days, believe it or not, to the U.s. attorney every FrIday at 11 
o'clock. . h b '1 f . t And he reHgiously reported, haVIng met teal 0 ,appr.oxlma e-
ly $1 million; religiously reported to the U.S. attorI;ey s offICe every 
Friday at 11 o'clock promptly, until the day he decIded to leave. He 
hasn't been seen since. 

We are $1 million richer; we are one defendapt :poorer. 
Mr. HUGHES. I notice that in the eas.tern dls.tr~c.t, 33 percen~ of 

all defendants remain in custody followmg the InItIal b~Il hearIng. 
That seems like an extraordinary number of defendants In custody. 
Is there a reason for that? 

Mr. DEARIE. I'm sorry, did you say 33 percent? 
Mr. HUGHES. Thirty-three percent.. . 
Mr DEARIE It is extremely high accordmg to my understandln~ 

of it;' and the' key word may be the wO,rd tli~itia~':' OftentiI?es, if 
there is a legitimate dispute as to one s avaIlablhty for ball, the 
matter would be put over. . 

It's a simple mechanism that I don't think has been mentIOned 
here this morning. It is put over for the balance of the day, or put 
over for 24 hours to allow the pretrial services, defense counsel, 
and the Governm~nt to attempt to locate information that would 
impact on that question. . 

I would be very surprised if the figure of 33 percent was ob~all;ed 
within 2 or 3 days of the initial appearance before the arraIgnIng 
magistrate. h d . . 

Mr. HUGHES. Well, according to data we have from t .~ ~L~unls
trative office of the U.S. courts, that's reduced to somethmg lIke 15 
percent. Ch . I ld 

Mr. DEARIE. And of that 15 percent, Mr. :;urman, ~ou sug-
gest that a good portion, and I would be guessmg at the fIgure, but 
I would guess that the majority of that 15 percent are not close 
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calls. They are cases that require on their face, for whatever 
reason, substantial bail. 

So that you come down to the difference being, whatever the 
number-7, 6, 5, 4, 3 percent, that involve the area that the pre
trial services is able to and had performed services to be provided. 

Mr. HUGHES. How much time, ordinarily, does preJ,;rial services 
have to prepare a pretrial service report? 

Mr. DEARIE. In the eastern district, not much; frankly, it depends 
upon how quickly we are able to prepare the complaint and the 
other papers. 

Mr. HUGHES. Is it often a matter of hours? 
Mr. DEARIE. It can be a matter of hours; yes. It's usually a mini

mum of 1 hour, probably more in the nature of 2 to 3 hours. 
Whatever time it takes to prepare; what they prepare is pre

pared thoroughly. Nobody in my office is going to question the 
effort and what they're able to accomplish in precious little time. 

Mr. HUGHES. OK, so your general feeling is positive? If we re
strict the scope of their activities and try not to have pretrial serv
ice interviews for defendants who present no problem, it can be 
productive and helpful to the courts and all concerned? 

Mr. MARTIN. Yes, sir. 
Mr. HUGHES. Thank you very much. We appreciate your testimo

ny, especially since you took time from your very, very busy sched
ules. Thank you. 

[Mr. Dearie's statement follows:] 

STATEMENT OF RAYMOND J. DEARIE, CHIEF ASSISTANT, U.S. ATTORNEY, 
EASTERN DISTRICT OF NEW YORK 

Mr. Chairman, la.dies and gel!-tlemen, I appreciate the. opportunity and privilege 
to appear before. thIS SubcomlD:Ittee and share the ~xperiences of our office during 
the five years smce the experImental pretrIal serVIces agency was established in 
this district. 

At the outset, we do join others in acknowledging that the Pretrial Services 
Agency has provided the magistrates and judges of this District with information 
not otherwise available which directly influenced the decision to permit pretrial re
!ease. Neverthele~s our experiences do indicate that the services now provided 
Iml?act on a relatIvely small number of cases brought by this office. While we do 
belIeve that a form of pretrial services should be available to the court in those lim
ited inst~nces when a close question as to a particular defendant's eligibility for re
lease eXIsts, we suggest tu this Committee that the availability of such input may 
not require the continuation of pretrial services in its present or any expanded form 
in this district. 

By way of explanation, I should advise the C:,.mmittee that the character of the 
criminal docket in this district has changed rather markedly over the past five to 
seven years whe~ th~ notion of pretrial services was first being seriously considered. 
In the Easte!n PistrICt of New york (and most "major city" districts throughout the 
c~>untry), prlOrItIe:, began to sh~ft and resources yvere geared toward the investiga
bon and prosecutIOn of economIC or so-called whIte collar crimes. To accommodate 
this new emphasis, some areas of federal enforcement were deferred to local au
thoriti~s via their. concurrent jurisdictic;>D. Inevitably the number of arrests dropped; 
and! wI~h th~ arrIval of the. Speedy Trial Act arrests were made very selectively to 
~VOI~ trIg~er~ng .unnecessarily the spe.edy trial clock and inflicting thereby threaten
m~ ~Ime lImItatIOns on the court and prosecution. In those relatively few cases re
qUlrI?~ arrest, every ef~ort was made to release the defendant with appropriate bail 
condItIons so as to :,ivOId the more demanding time limitations established by the 
Act for so-called "jaH cases." 
~s a resul~ of these changing substantive priorities plus the ingredient of Speedy 

TrIal, we arrived .at.today's relevant conclusic;>D, noted earlier by Magistrate Chrein, 
that ~he vast m~Jorltr o~ defendants (a~prOxllnate~y 74 percent according to recent 
PretrIal report) m thIS dIstrict are admItted to ball routinely with the concurrence 
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or suggestion of the United States Attorney. Of the remaining 26 percent detained 
at the initial appearance, a majority of such defendants present situations which for 
a variety of circumstances require significant bail. Most importantly, then, only a 
small percentage of cases (probably less than 10 percent) involve "close calls" where 
additiOltal, verified information may prove influential in the final bail determina
tion. And even in this gro<i.p, the government throughout its investigation is likely 
to have pertinent information on a number of such defendants for more extensive 
than could be secured during a pre-arrangement interview. 

Despite these generally accepted facts, Pretrial Services Agency interviews all de
fendants, an exercise which we find difficult to understand or justify. For the obvi
ous reasons, we believe that such practice should be discontinued. 

Turning to the question of confidentiality, we note the changes in the proposed 
Act and suggest to the Committee that the limitation on admissibility of pretrial 
information to "crimes committed in the course of obtaining pretrial release," be 
specifically expanded to include prosecutions for bail jumping related to that partic
ular case. 

On the question of structure of the agencies, within or without the Probation De
partment, I too do not feel competent to speak t.o this issue without a review of com
parative studies except to offer the Committee my tentative conclusion that the 
needs of this district do not seem to warrant a separate agency. And, of course, this 
Committee is well aware of the fact that two cannot live as cheaply as one. 

FinalJ.y, I want to emphasize that I do not draw across-the-board conclusions as to 
the desirability or necessity of pretrial services as a concept. I have used this occa
sion to share with you our experiences and impressions in G1e hope that this infor
mation may guide you in this important task. 

Mr. Ch:tirman, ladies and gentlemen, thank you. 

Mr. HlJu ·:l"ES. We're going to take a 5-minute recess and stretch. 
The hearing is recessed. 

[Whereupon, at 11:30 a.m., the hearing was recessed, :resuming at 
11:40 a.m. as follows:] 

Mr. HUGHES. Our next panel consists of Mr. John Corbett and 
Mr. Thomas Concannon. 

Mr. Corbett has been a criminal lawyer for some 30 years. Pres
ently, Mr. Corbett is an attorney in the firm of John Corbett and 
Associates. In 1978 and 1979, he was president of the Brooklyn Bar 
Association. 

Mr. Corbett is a member of the board of trustees for the pretrial 
services agency of the eastern district. He is an active member of 
the Grievance Commission of the Appellate Division of the Second 
Department of New York. 

Mr. Thomas Concannon is the Attorney-in-Charge of the Federal 
Defenders Unit of the Legal Aid Society in the Eastern District of 
New York. He has also practiced in the Federal Defenders Unit in 
the southern district, so he has a somewhat unique vantage point 
from which to view pretrial services. 

Gentlemen, it's good to have you today. Without objection, your 
statements will be received in full in the record, and you may pro
ceed as you see fit. Why don't we begin with you, Mr. Corbett? It's 
good to have you before us today. 

TESTIMONY OF JOHN CORBETT, ATTORNEY, JOHN CORBETT 
AND ASSOCIATES 

Mr. CORBETT. I'm appearing here today on behalf of the private 
defense bar, and I've practiced in the eastern district since 1947, as 
a practical matter, and I've had a great deal of experience before 
the existence of the pretrial services agency; and since they've been 
in existence for the past 5 years, I've had the opportunity of taking 
advantage of their work. 

0. 
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Now, there's no question in my mind that prior to the pretrial 
services agency, when the question of bail was presented to a U.S. 
magistrate, or a U.s. district judge, he had to rely on statements 
made by the prosecutor. 

The prosecutor had certain information that his investigative 
agencies had found for him, and he would present that. The judi
cial officer who was called upon to set bail was, of course, bound by 
that information. 

Defense counsel, as somebody said earlier, generally comes into a 
case, he has just met the defendant perhaps 1 hour or 2 before
hand, and naturally whatever he says-and let me say that he's ex
pected to say something and say it vigorously as an advocate, be
cause for the first time, the defendant and his family are looking at 
him and expecting to see wonders. 

Mr. HUGHES. And something nice, I hope. 
Mr. CORBETT Yes, sir. And they expect that he's going to say a 

few words, and the judge is going to bow and turn the defendant 
out. 

Now, here we have with the pretrial services agency, and agency 
which operates almost as an arm of the court. They've interviewed 
the defendant, they've done whatever investigation they had time 
for during that period when they were waiting for the U.S. attor
ney to type up his complaint and get his agents down to the magis
trate's court. 

Now, what the pretrial services agency is able to present to 
either the magistrate or the U.S. district judge is accepted by that 
judge. The burden is taken off defense counsel, and also there's no 
question about the suspicion in the minds of the defendant and de
fense counsel that the prosecutor is perhaps laying on a bit when 
they give their opinion as to how much bail. 

We have an independent agency, which has interviewed the de
fendant, made what investigation was possible, and has arrived at 
a situation where they can be a guide to the magistrate or U.S. dis
trict judge. 

I think it's an excellent system. I've seen it function, and it takes 
a great deal of burden off defense counsel and the court. In other 
words, if the court merely had to listen to the prosecutor, fix a bail, 
and then defense counsel was burdened with the question of 
making motions to reduce bail, the court is tied up with two or 
three of these motions to possibly reduce bail. 

Here, we're in a situation where we can tell the defendant and 
his family, look, an independent agency, a pretrial services agency 
has investigated this matter, and they have determined that x 
amount of dollars, or x amount of bond, or whatever arrangement 
it is, would be a fair bail in this case. 

There's no way that I can go around or change their opinions on 
it, and making motions to the judge will have no effect. So, we do 
save judicial time, a great deal of judicial time. 

When an individual is in jail he and his family are going to do 
everything possible to get him out. And the only way of doing that 
is by making bail motions. 

Now, we must remember also that when pretrial services makes 
a recommendation and gives it to the magistrate or the U.S. dis-
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trict judge so that a defendant is admitted for bail, we save a great 
deal of money. 

Now, I have heard, and I have no way of verifying this figure, 
that it costs about $20,000 to maintain a defendant, $20,000 a year 
to maintain a defendant in the Metropolitan Corrections Center 
[MCC] here in New York. 

Also overcrowding causes a great deal of problems. Many of 
these people belong out on bail. . . 

This is a Federal court. We do not have the type of crImInals 
that appear in the State c~urt. I've had a great deal of ~xperien?e 
in the State courts. Here m the Federal court, we don t have In 
most cases, dangerous criminals. 

If we have an individual who comes in for an armed bank rob
bery, regardless of anything, he's not ~oi~g ~o get a bail that he 
can make from a magistrate or a U.S. dIstrIct Judge. 

When we have heavy narcotics cases, we find that bail will be 
fixed high enough; a;nd I might stop and s~y tha~ money is ~ co~
modity in the narcotIcs trade, so that questIOns wIll be asked If ball 
is fixed at a $100,000 for Juan Gonzalez who just came up from C.o
lombia with a few kilos of cocaine, and somebody wants to post It, 
we're going to end up with a hearing, with the U.S. attorney want
ing to know where the $100,000 came from. 

So we have a situation where the question of danger to the com
munity does not come up in cases like this, beca';!se t~e m~tt~er. is 
taken care of. No one is allowed out who commIts crImes oi. VIO
lence, as in bank robberies or things of that sort; the few crimes of 
violence that are committed under Federal jurisdiction. 

As I can recall from my years of experience here, we've had only 
one instance where a bank robber was allowed out on bail, and he 
promptly went over to Jersey and held up another bank, and was 
recognized by the FBI agents there from his photograph taken by 
the surveillance cameras. 

That's the only instance that I know of in over 30 years of active 
criminal practice. So, we don't have a danger to the community in 
the Federal court. 

In the State courts, yes; every day, I see individuals go out on 
$2,500 for robbery in the first degree, robbery armed, a mugging, 
and so forth, and they commit other crimes. We don't have that in 
the Federal court. 

Now, my own personal reaction to the pretrial services agency is 
that it is an excellent organization in the way it functions here in 
the eastern district. I'd like to see it as a separate agency, and not 
part of the probation department, for the very simple reason that 
as a member of the board of trustees, I've been able to meet pre
trial service officers here in the eastern district, and I admire the 
skill with which they conduct their work. 

They are also able to sense problems, perhaps that the U.S. at
torney doesn't see; a question of drug addiction in the family, ques
tions which would come up. They do a certain amount of counsel
ing to these individuals, and keep them out of trouble. 

They exercise the supervision, which is very important, I think, 
to keep the individual out of trouble. 

Now, under the circumstances, I think the pretrial services 
agency should be continued here as a separate organization, and 
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not made part of the probation department. The probation depart
ment has its own problems and its own attitudes, which are differ
ent than the pretrial services agency's. 

I'm very much in favor of the system that we have in the eastern 
district. 

Mr. HUGHES. Thank you very much, Mr. Corbett. Mr. Concan
non. 

[The prepared statement follows:] 

STATEMENT OF JOHN A. CORBETT 

Since the creation of Pre Trial Services Agency in the United States District 
Court for the Eastern District of New York most of the problems relating to bail for 
defendants have been eliminated. 
. rr:he Pre Trial Services A.gency of the Easterz: District is staffed by competent in

dIvIduals who are all expenenced and well qualIfied for their work. 
When a defendl;lllt is a~rested in the Easte~n Distri.ct he is interviewed by an Offi

cer of the Pre Tnal ServIces Agency as to hIS roots m the community the location 
of his relatives and financial situation of both the defendant and his 'family. If he 
statf~s a place of employment that is checked by the officer assigned to his case. If 
he gIves an address and states that he lives with members of his family that too is 
checked out by the interviewing officer. In short all of the information needed to 
~ssist the United States Magistrate or a United States District Judge in fixing bail 
IS prepared by the interviewing officer and verified. At the same time the officer's 
assigned to this work are experienced in dealing with persons accus~d of crimes. 
They are. able to p~r:e.trate to t?~ tr~th behin.d any statements made by defendants 
as to theIr responsIbIlIty and elIgibIlIty for baIl. When their reports are finished the 
court is prepared to make an intelligent appraisal of a defendant for bail purposes. 
My d~y to day contacts with the Pre Trial Services Agency are those made in my 
capaCIty as ~ member of th~ defense bar. The Agency is exceedingly helpful to the 
defense bar m that cases whICh would puzzle a judge called upon to set bail within a 
f~w minutes of the, defendant being brought before him are solved by the prepara
tIon of the Agency s report. It must be remembered that in the federal court and 
particu.larly a Distri~t Court ~n a seapor~ city as New York wherein defendants may 
be foreIgners trav~ll.Ir:~ to thIS country, It would b~ almost impossible for the judges 
to evaluate the elIgIbIlIty of the defendant for ball. This is the type of service ren
dered by Pre Trial Services Agency. 

The advantage of this Agency and its personnel is that it is not tied in with the 
Probation Department but has its own separate pre trial service officers who will 
co~centr~te ~n the work of th~ A~ency. In the five years it has been operating in 
thI~ fashIO~ I~ the Eastern Dlstn~t ~ have personally observed may instances of 
theIr functIOn mg. I can recall one mCIdent wherein I represented a defendant who 
was a free l~nce airplane mechanic employed as needed by airlines operating out of 
Kennedy AIrport. He had no permanent employment with any airline but was 
known to the chief mechanics in that airport. When a heavy job which had to be 
done at once .ca~e to the individual air~ines they would call on my client as well as 
others to ass~st m the work .. I was retamed by the client who merely informed me 
he was an aIrplane mechamc who worked at Kennedy Airport. He could give me 
only the names of a few people to call to verify. The matter was turned over to a 
~re Trial Service ~fficer who interviewed the defendant, called each and every air
lme an.d venfi~d hIS employment. Within a matter of a few minutes an experienced 
Pre Tnal ~ervICes o~ficer had drawn up for the United States Magistrate a picture 
of the man s occupatIOn and where he was known. The man was able to be admitted 
to bail by the Magistrate who was able to make an intelligent decision in that 
regard. 

Again I can. recall an i~cide?t in w?ich a cl,ient who was an illegal alien in the 
~ou?~ry was pIcked up a ~IOlatIOn ~f hIS probatIOn. We would think that this type of 
mdryldual would l;lutomatIcally be mcarcerated awaiting the disposition of his case. 
Agam the Pre TrIal .Service o~ficer was able tc? ve~ify that he had regular employ
men~, checked out hIS home lIfe and that of hIS WIfe so i-hat he too was able to be 
admItted to bail pending the disposition of his probation violation. 

It must be remembered that the operation of this Agency saves the United States 
Gove~nment a great deal ?f money. If persons who are able to be properly admitted 
to ball a:e released .on ball, the government is not obliged to support them at great 
expense m a detentIOn center. At the same time, the court is relieved of the burden 
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of deciding bail motions. Anyone for whom bail is fixed and cannot make the bail, 
will insist that his defense counsel bombard the court with constant written motions 
for the reduction of bail. This is a waste of time of the clerks of the court in han
dling these motions as well as a waste of judicial time in passing on them. With the 
functioning of the Pre Trial Services Agency of the Eastern District we of the de
fense bar are able to point out to defendants that all they have to do is satisfy the 
Pre Trial Services Agency as to their ties in the community and the fact that it is 
the opinion of that Agency they will return to the jurisdiction of the court and bail 
will be possible for them. 

In the Eastern District the Agency keeps close track of individuals who are re
leased on bail and requires them to report regularly to Pre Trial Services officers so 
that the Pre Trial officer in charge of each case is in a position to inform the court 
as to where the bailed defendant is, what he is doing and to bring him back to court 
whenever he is needed. 

We must realize that a great deal of interest arose in the United States on the 
question of bail reform. Although at the present day there is criticism of all bail 
systems, we must remember that the average individual who is arrested and 
charged with a crime is presumed to be innocent under our system. He is entitled 
under the United States Constitution to a reasonable bail and only an agency such 
as Pre Trial Services Agency can arrive at a bail which is reasonable under the cir
cumstances. Without this Agency we would have a great deal of floundering and hit 
or miss guessing on a proper bail for each defendant. I can say unequivocally that 
the Pre Trial Services Agency of the Eastern District is most careful in the recom
mending of bail and follows through so that no one who is entitled to bail will go 
without it and those for whom there is any element of risk of their failing to appear 
will not be recommended for bail by this Agency. 

I heartily recommend that this Agency continue in the manner in which it .'~ 
functioning at the present time. 

TESTIMONY OF THOMAS J. CONCANNON 

Mr. CONCANNON. Well, I also think that the agency should con
tinue, and that legislation should permit the expansion of the oper
ation of agencies such as this in other places in the country. 

In my opinion the bail decisions that are made by judicial offi
cers are significantly more intelligent and informed since pretrial 
services offices have been assisting the court in malting these deci
sions. There's no question about that. 

As you indicated, Mr. Chairman, I have practiced on both sides 
of the river, that is, in New York, both in Manhattan in the south
ern district and here in Brooklyn and I do not believe that the 
operational differences between the agencies and the various meth
ods through which they're structured, are not so apparent to the 
practitioner. 

I found that offices on both sides have really been excellent, and 
have done an outstanding job in assisting the court in making 
these decisions; and beyond that, in supervising people where it has 
been ordered. 

The proposed legislation does indicate that guidelines should be 
established for helping to determine just which defendants should 
be supervised. I think that would be of enormous benefit. 

I can't begin to imagine how one gets to develop these guidelines, 
but I think it does become important, for this reason. It was my 
experience in the southern district that supervision was often rou
tinely ordered, often in situations where it was not needed. 

But here in the eastern district, there are more than occasional 
instances where perhaps it should be ordered, when it is not. It's 
done, in my judgment, perhaps less frequently than it should be. 
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There are people who-well, perhaps I should step back. Of 
course, I'm in a unit of the Legal Aid Society, and we represent ap
proximately 750 people a year who come into this court. 

They are indigent; and they have problems which you can well 
imagine, that I'm sure you're familiar with, t.hat develop from, at 
least in part, that status. 

So, I do get to knoyv the drug addicts and I get to represent the 
people with drug problems, and people who ,have great difficulty in 
dealing with welfare agencies. Especially when times are tough, 
people who don't know how, for example, to begin to get a birth 
certificate in order to make appropriate applications for welfare, 
ar~ in positions where they're compromised more readily to commit 
crImes. 

I think too few of these people are supervised. I agree with the 
magistrates and the judges, and I guess the U.S. attorneys who 
have testified, that there are situations where defendants are inter
viewed unnecessarily. 

There are also, however, I think, a significant number of occa
sions when information not apparent to the U.S. attorney's office, 
and not apparent to defense counsel, has developed through pre
trial services offices; and that becomes significant for the court, not 
only in deciding bail, but what the conditions of release should be. 

I agree that it would be unfortunate, we'd lose an awful lot more 
than we'd gain to include dangerousness in any legislative fashion 
as a bail consideration. And I've had the very good fortune, I must 
say, . never to have met a judge with little enough imagination to 
know how to approach bail situations, given the present legislation, 
given the present options in fixing bail. 

As to whether or not the organizations should be maintained sep
arate from the probation department, I believe that they should be 
separate from the probation department. It's not because of any in
capacity of the probation officers. I think they are, by and large, 
responsible and helpful and effective people. 

It's not a question in my judgment as to whether or not the pro
bation department can do it. I think they can manage the pretrial 
services function. The question really is, where can it be done 
better and how can it be done better? 

I think that people operating as they do here, independently of 
the probation department, is really the better practice. I think 
people whose responsibilities are not inconsistent with the pre
sumption of innocence should maintain this function. 

I really pretty much have the same position that Judge Platt 
does on whether or not there should be a board of trustees. And I 
am, incidentally, a member of the board of trustees of the pretrial 
services agency in this district. 

I don't see that we accomplish very much as a board; but never
theless, I think it still should be an agency which operates 
independently of the probation department. 

I thank you for the opportunity to be heard. 
Mr. HUGHES. Well, thank you very much. 
[The prepared statement follows:] 
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STATEMENT OF THOMAS J. CONCANNON, ATTORNEY-IN-CHARGE, FEDERAL DEFENDER 
SERVICES UNI'l" THE LEGAL AID SOCIETY, EASTERN DISTRICT OF NEW YORK 

Thank you, Mr. Chairman, I appreciate the opportunity to appear before this Sub
committee. I speak on behalf of the Federal Defender Services Unit of The Legal 
Aid Society, and I am in charge of our Eastern District of New York office. 

I have worked in the Southern District of New York office as well, so that I have 
had experience in working with Pretrial Services officers under both a Board of 
Trustees structure (I am a member of the Board in the Eastern District) and as it 
exists in the Southern District of New York, as part of the Probation Department. 

I believe that legislation should be enacted to continue and expand the Pretrial 
Services Agency on a permanent basis. 

Statistically, it has been demonstrated that, compared with the experience prior 
to the establishment of the Agency, the number of pretrial detainees, as well as the 
average number of days spent in jail prior to release, have been reduced significant
ly. In addition, the number of released defendants who committed crimes while on 
bail has decreased, and the rate of warrants for failure to appear has declined as 
well. 

We find that judicial officers' bail decisions are measurably more informed and 
intelligent than previously, through the efforts of Pretrial Services officers. We also 
believe that sentencing judges get an important addition to the material upon which 
a sentence is based when a supervised defendant's Pretrial Services report is availa
ble for reference or inclusion in presentence reports-i.e., where supervision has 
been ordered, the Pretrial Services officer has significant opportunity to measure re
sponsiveness, whjch often is very useful in determining the ultimate sentence to be 
imposed. 

We have found Pretrial Service offIcers in both districts exemplary in their efforts 
to help our clien.ts with drug, alcohol, psychiatric or gambling problems, with ad
ministrative difficulties in dealing with social agencies such as Welfare and Hous
ing, and with efforts to secure employment and education. As a result, we find that 
clients are more likely to make timely court appearances and avoid further criminal 
activity while on bail and, again, the degree of responsiveness to these efforts be
comes useful to the sentencing court in those cases which result in convictions. 

As you know, our clients are indigent and often are less likely to be conscious of 
supporting community resources to deal with their problems than others. Pretrial 
Services officers are imaginative in their suggestions and generally show a genuine 
concern, not often demonstrated by impersonal government agencies. 

Some features of the proposed legislation which is before this Subcommittee do 
warrant specific comment. 

The proposed amendment to 18 U.S.C. § :n54 mandating the issuance of guide
lines for Pretrial Services Agency supervision and the need therefor would improve 
present practice and encourage efficiency. 

In the course of my experience in the Southern District of N€!w York, supervision 
was ordered routinely, often resulting in the unnecessary sup2t'vision of defendants. 
On the other hand, in the Eastern District of New York, s:.Lpervision is orderd sig
nificantly less often and frequently it is not ordered in situations where it is needed. 

In formulating the guidelines, however, it is of the utmost importance that the 
purposes and policies of the Bail Reform Act be given primary regard. The guide
lines should, therefore, adhere to the basic principle that, in determining conditions 
of a defendant's release, the least restrictive alternative which is adequate to assure 
the defendant's appearance in court should be adopted. 

We also believe that the proposed legislation's provision that Pretrial Services of
ficers be responsible for pretrial diversion programs constitutes an improvement 
over present practice. Traditionally, the Probation Department has served as an 
agent of the court, supervising and, to a substantial extent, policing the conduct of 
persons convicted of criminal activity. In contrast, diversionary programs serve ac
cused persons who have not been convicted and the vast majority of whom have no 
criminal records at all. We feel that the purposes of the dh'ersionary programs are 
best served where defendants are supervised by officers whose responsibilities do not 
require intrusions into individual privacy to the degree necessary in supervising de
fendants under sentence. 

This leads me to a final comment regarding the question of whether the Pretrial 
Services Agencies should operate as independent bodies or as divisions of Probation 
Departments. While the proposed statute would leave that decision to local District 
and Circuit Courts, it is my view and the Federal Defender Services Unit's view 
that Pretrial Services Agencies should operate independently of Probation Depart
ments. 
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The duties and responsibilities of Pretrial Services officers are consistent with the 
presumption of innocence. They are responsible for assuring c0!lr~ al?pe~rances aI?d 
assisting defendants with personal problems. as noted above, thIS IS sIgmfican!ly dIf
ferent from the responsibilities of the probation officers, who are charged wIth su
pervising individuals who have been convicted of criminal activity. It is especially 
important that accused, but unconvic~ed, individuals not be put in ~ position of per
ceiving that they are being treated m th7 same .manner a~ convIcted de:fendants. 

For these reasons, we believe that PretrIal ServIces AgenCIes should be mdepend
ent of the United States Probation Department. 

Thank you for the opportunity to appear before you. 

Mr. HUGHES. Aside from getting the program underway, what 
else does the board of trustees do? What services do they provide? 

Mr. CONCANNON. Well, Mr. Chairman, since I've been in this dis
trict which is since the fall of 1979, I guess it was about 3 months 
afte~ that that I was appointed by then Chief Judge Mishler to the 
board of trustees, so that would have been early 1980-we've had 
only one meeting. 

And I think that our major concern at that time was whether or 
not we should be in existence, we being the board of trustees. But I 
don't think that anybody took the position at that meeting that 
pretrial services should not exist. 

I've had nothing to do with the operation of the agency. I see 
them regularly in my practice, of course; I'm here just about every 
day. But as a board, I don't see that we add anything to the struc
ture. We're not an expense, of course, but I don't think that we 
assist in any real fashion. 

Mr. HUGHES. So, aside from getting the program off the ground, 
which is what the board of trustees has done in other districts, 
there's no other function that you see the board performing? 

Mr. CONCANNON. None that I see. 
Mr. HUGHES. Mr. Corbett, you've indicated your preference for 

the independent board, but you haven't shared with us the reason 
for that belief. Would you do that? 

Mr. CORBETT. Well, I've been a member of the board of trustees 
for approximately 4 years. I was appointed by the recommendation 
of Judge Platt; and I have attended meetings in that time. As a 
matter of fact, as Judge Platt said, we've had only about one meet
ing a year. 

Other than the meeting Mr. Concannon speaks of, in which he 
said that our main discussion at that meeting was whether we 
should continue as a board, we had worked on certain personnel 
problems which had come up in the meetings prior to that, and ar
rived at conclusions. 

But frankly, aside from that, we performed no other function. 
We don't get involved in the operation of the agency. 

Mr. HUGHES. So why do you have a preference for the independ
ent approach, as opposed to having PSA run by the probation 
office? 

Mr. CORBETT. As I said, Congressman, the probation department 
or probation officers have one point of view. My experience with 
the pretrial services officers is that they had to have a different 
point of view, in that they are considering each and every case 
from the point of view of bail, and whether or not bail is proper, 
what problems would come up if the individual goes out on bail, 
the problem of recommendations as to supervision. 
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These are things which I don't think should be put into the pro
bation department. They have their own function. 

Mr. HUGHES. One of the concerns I often hear expressed about 
this issue of board of trustees or independent agency versus proba
tion is that as our caseload increases, and the probation office is 
less and less able to cope with all of their many functions, the new 
man on the block, that is, pretrial services, would be neglected. 

Do you see any substance to that argument at all? 
Mr. CORBETT. No, I do not, Congressman; I do not. 
Mr. HUGHES. How about you, Mr. Concannon? 
Mr. CONCANNON. Well again, I don't think that the probation de

partment is incapable of dealing with these functions. I see no fig
ures by any organization, the General Accounting Office or any 
other, to indicate that there would be a cost saving by making the 
agency a part of the probation department. 

If somebody can demonstrate a cost saving, I suppose then it 
makes sense to see whether or not foregoing that saving, by keep
ing the agency separate, is justifiable. 

But absent a cost saving, I think that we lose nothing, and we do 
gain something, by having this function performed by people whose 
responsibilities are consistent with the presumption of innocence. 

They do their jobs very well in this court. I don't know whether 
or not their perspective would change if they were attached to the 
probation department. 

But I believe that the function should be performed by officers 
whose only interest is to report to a court making a bail decision 
and not a sentencing decision. It should be done by someone who 
does not have that traditional supervisory, somewhat policing, 
function associated with people under sentence. Of course, informa
tion gathered may be useful ultimately in the sentencing process. 

Mr. HUGHES. Do you attach any significance to the argument 
that one hears occasionally, that if you permit the probation office 
to perform pretrial services, you are dealing with the same agency 
that would have to follow that defendant through the criminal jus
tice system, including any presentence investigation that might be 
conducted? 

Mr. CONCANNON. Well, under the proposed legislation, as I un
derstand it, the information prepared by the pretrial services offi
cer eventually would get to the probation department should there 
be a conviction. 

Should that infos:mation be needed, it is available to the proba
tion officer, so that part doesn't trouble me. Again, it doesn't trou
ble me that probation officers would have to make the kind of judg
ments that pretrial services officers have to, but only that their 
perspective must be different. Their responsibilities are different; 
they are dealing with people who are convicted, and they're asked 
by the court to help make a decision as to what should be done . 

Should this person be confined? Not just for bail purposes, but 
for a long stretch of time. Or should he be placed on probation, 
should we take a chance with him? Judgments very different, I be
lieve, from the ones which pretrial services officers have to make 
when they present their views to the judge or the judicial officer 
making a bail decision. 
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Mr. HUGHES .. Apparently both of you agree that perhaps we 
ought to look at the scope of cases where pretrial services is war
ranted. There are obviously some cases when pretrial services 
might not be required. 

Can you share with us any views you might have on how we can 
determine ~hich cases these are? How do we best identify those 
cases? Can It be done by category, or is it something that should be 
left to the probation officer, or to a pretrial services board to deter
mine? How should we decide that? 

Mr. CORBETT. Well, Congressman, if the U.S. attorney feels that 
thm'e shculdn't be any bail, it might be advisable to eliminate the 
position of the pretrial services agency in that particular case. 

But I think it should be limited to cases where the U.S. attorney 
feels that they could allow the individual to go out on his own re
cognizance, without any bail whatsoever. Other than that I would 
certa~nly recommend that the pretrial services agency pe~form its 
functIOn. 
. 1\;1r. HU<?HES. Mr. C<;>llcannon, before you address that issue, you 
IndIcated In your testimony that there were situations where pre
trial services had information not available to the U.S. attorney 
and I p.resume that that would mean that the U.S. attorney per
haps mIght be more predisposed to demand bail if in fact he had 
more information at that stage of the proceeding. ' , 

Do you have a different response, or do you agree with your col
league? 

Mr. CONCANNON. I both agree and disagree. I don't agree that 
the decision sh~uld be le~t er:tirely to the U.S. attorney's offices. 
They make ~he~r determInation before getting to a magistrate's 
cou~t or: ~ dIstr;ct court t~at they're not going to ask for bail. I 
d~n t thIn~ that s enough. I ve seen too many situations where pre
trial servIces officers develop information which becomes very 
useful to a court in fixing bail. 
. M~gistrate C~rein indicated that there were only three instances 
In hIS recollectIOn where he actually increased bail· but the in
crease or decrease of bail is only one of the factors th~t really need 
be considered at that stage. 

L~t' s assume that you say this person should be released. Well, 
that s fine; but what should happen between then and the next 2 or 
3 months when the case is ultimately disposed of? Does the person 
have drug problems that an agent may not be aware of, and conse
quently, the U.S. attorney's office is unlikely to be aware of? 

A pretrial services officer may be able to find that out in part 
because of ~hei~ profess~onalism, but largely, because they ~ake ef
forts to verify InformatIOn of a personal nature, which is of no in
terest to the agents. What agents cull for their purposes is not 
always what a court needs to make an informed bail decision. 

For an example, take the s~tuati?n of a postal employee, for all 
a~pa!ent purposes, he ,wo.uldn t be In the post office if he had any 
CrimInal record. So, he s lIkely to be a good bail risk. 

What oft~n is not clear is that many post office employees have 
problems wIth drug and alcohol abuse, or gambling problems which 
lead to the problems which get them in trouble. And those are 
things which pretrial services officers are able to determine, if by 
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nothing else than by a phone call to a spouse. Does he live there as 
he says? Does he stay there regularly? 

Reluctance or hesitation on the part of somebody responding in 
these telephone calls is indicative of something, and sometimes 
that is useful because it's an early warning sign. It's too late in the 
sense that the person is already in trouble, but it's an early warn
ing sign to the court that if the person is to be released, something 
additional is needed. 

A judge can say, I'd like you to refer this person for gambling 
problems, or for housing problems for people who are living on the 
street. Such guidance would have something to do with whether or 
not they make their way into this building as criminal defendants 
again. 

I hope I've been responsive. 
Mr. HUGHES. Yes, and it would be most helpful if you could share 

with us just how you would develop a methodology to identify those 
cases that should receive pretrial services treatment. 

Mr. CONCANNON. Until a better methodology is developed, every
body should be interviewed unless both the defense attorney and 
the U.S. attorney's office agree that it is clearly an inappropriate 
situation; this happens occasionally. Since these organizations are 
structured now the way they are, I don't think that we lose any
thing by having everybody interviewed. 

Right now, in this district, the pretrial services officers do not in
terview people who come into this court for purposes of removal to 
another district. The assumption is that they're not going to stay 
here, so there's not much that can be done in terms of bail. Howev
er, some of these removal cases would be appropriate situations for 
release if a pretrial services officer had interviewed them to recom
mend a bail position . 

Often, I've asked a court to refer someone to pretrial services for 
an interview, when it has not yet been done. I might do this be
cause I have discovered through my interview with the person that 
it would be unfair to detain the defendant. Someone, such as a pre
trial services agency officer, ought to be able to advise the court 
without the advocacy problems, without selling anything, so the 
court can make an impartial and informed judgment. In such 
cases, I don't know what to recommend myself, and I know that 
the prosecutor is standing there in an adversarial posture, as I 
must, and we're both trying to do the essentials of our jobs, but 
nobody has an verified information to assist the court. There are 
various other routine situations where defendants are not inter
viewed but should be. 

Therefore, I think that not much is lost by having everybody in
terviewed. As to how many people should be supervised, these 
guidelines will be critical. I believe that too many are supervised in 
the southern district, and too few here. 

I don't know how the guidelines should be structured. The 
agency is new, and it is trying to become more efficient and to de
velop statistical guides. Surely they will be able to recommend 
guidelines as they develop some ,experience with each year. But 
right now, as I see it, virtually everybody should be interviewed. 
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It takes a few hours, but it's not a very costly thing just to inter
view defendants, and the benefits to the court in informed decision
making are enormous. 

Mr. HUGHES. Thank you very much. Mr. Fish? 
Mr. FISH. Thank you. The Pretrial Services Act contains certain 

confidentiality requirements with respect to the pretrial services 
files and defendants. What do you think of these requirements? 

Mr. CONCANNON. Mr. Corbett, do you-
Mr. CORBETT. No, go ahead. 
Mr. CONCANNON. Keeping this information confidential is criti

cal. If the court is to make an informed judgment based upon some
thing that it can rely on, defendants have to be assured that this 
information is not going to hurt them further in the course of their 
cases. 

The pretrial services officer is the first person they come in con
tact with after an arrest, when they arrive in this bUilding. I'm 
sure they're distrustful of everybody in this building, including 
myself; so defendants must have confidence that in giving informa
tion about themselves to pretrial services agency officers they do it 
without making their situations worse. 

If the defendant is assured that these reports are kept confiden
tial, I think it helps to insure that the information going to the 
court will be truthful and reliable. There are exceptions to this con
fidentiality in the act, or the proposed legislation, which I think 
are adequate. 

Mr. FISH. no you have a copy of H.R. 2841 with you? 
Mr. CONCANNON. I'm not familiar with the numbers, but is that 

the one that came attached to my invitation to appear here? 
Mr. FISH. Yes, that's the bill we're addressing-the one that the 

chairman introduced on March 25. 
Mr. CONANNON. Yes, I do. 
Mr. FISH. Well, starting at the bottom of page 3, it says, "The 

Director shall issue regulations establishing the policy for release 
of information," and it goes on about "access to such information." 
Then, on page 4, it starts with "by qualified persons for purposes of 
research related to the administration of criminal justice," and on 
line 10, it says, "in certain limited cases, to law enforcement agen
cies for law enforcement purposes." 

I wondered if you thought those two particular-
Mr. CONCANNON. Perhaps-we are on page 4? 
Mr. FISH. Yes. 
Mr. CONCANNON. I see line 7, "by qualified persons for purposes 

of research related to the administration of criminal justice"-and 
beyond that, Mr. Fish, I'm sorry? 

Mr. FISH. Yes, that's A, look down to E. 
Mr. CONCANNON. OK. 
Mr. FISH. You may have last year's copy of the bill, because it 

was mailed to you before the 25th. That's probably why. 
Mr. CONCANNON. That's perhaps the case; but I think that both 

A and E are, in this form, drafted in such a way so that they're not 
very useful to anybody in making a decision as to whether or not 
the information can be disclosed. 
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I think that they are drawn too broadly. With .respect to E, any 
law enforcement agency would be able to get theIr hands on these 
things by filing the appropriate affidavits. 

That would be unfortunate; and ultimately, it would defeat the 
purposes of this proposed legislation, because I don't think it takes 
very long for defense counsel to come to tell their clients that, 
whatever they say to anybody in this building is going to operate 
ultimately to some disadvantage of theirs. 

It seems to me that the purposes of the pretrial services agency 
really, the essential purpose, IS to assist the court in making in
formed bail judgments. 

Mr. FISH. So, you would tighten up these loopholes in the confi
dentiality provisions? 

Mr. CONCANNON. That's correct. I'm somewhat less troubled by 
A, or course. 

Mr. FISH. Mr. Corbett, do you feel the same? 
Mr. CORBETT. I feel the same way, Congressman. I don't think 

that if these things are left in there, and news was going to get out, 
defense counsel is going to be in no position to tell his client that 
whatever he tells the pretrial services officer is confidential. 

I certainly would like to see those eliminated from the bill. 
Mr. CONCANNON. May I interject here. I mentioned briefly 

before there are occasion'S when I ask that pretrial services be as
signed to interview a client, which is some indication, of course, 
that I have some confidence in their professionalism and their 
judgment. . 

I can't imagine myself doing that if I had any concern that thIS 
had any potential for putting my clients in a worse position later 
on. 

Mr. FISH. Referring to the Speedy Trial Act, how is information 
on which the judge will base his bail decision disseminated or com
municated to the judge? 

Mr. CORBETT. Well, I think as I stated before, Congressman, the 
only way that the judge could get any information from which he'd 
make his bail decision was the information given to the U.S. attor
ney by his investigative people, who come in and tell it to him, and 
he'd repeat it to the court. 

The court had nothing other than statements made by defense 
counsel. And as I said, they had to be looked at, not with suspicion 
because of the unreliability of defense counsel, but defense counsel 
appears as an advocate; he's trying to sell the court something. 

Under the circumstances, the court would perforce rely on the 
statements made by the U.S. attorney. 

Mr. FISH. Yes, I'm sorry. I was out of the room Y::J ~n you made 
your initial statement, Mr. Corbett. 

What I have difficulty with is why you feel it's necessary to have 
two separate entities: the existing probation officer, plus some 
other group supplying these services. 

I think you mentioned professionalism too, I'd be interested to 
know how they get professional. You've had probation officers, for 
some time. I assume they are trained professionals. 

What is the training given to the people that your board of trust
ees supervises? 
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Mr. CONCANNON. Well, I don't think that there's any discernible 
difference between the training a probation officer receives in this 
district and the training and education accumulated by a pretrial 
services officer who comes to practice here. 

I'm quite sure that they are college graduates, and I believe most 
of them have advanced degrees, or are working on them. Again, I 
don't mean to suggest that prob;.'tion is incapable of performing 
these functions. 

They are professionals, and thej are effective in doing their jobs. 
~ost ?ften, frankly, I agre~ with th.: ;udgments they come up with 
m theIr presentence probatIOn repm. ~s. 

But what I'm saying is this. I understand that nobody has been 
a.ble to proj~ct a~y cost ~aving whatsoever by attaching this func
tIon, or havmg thIS functIOn absorbed by the probation department. 

Absent some demonstrable cost difference, there is some advan
tage to having the functions separate. That is because the pretrial 
services officer's functions, making bail recommendations and as
sisting people with problems in the community, are consistent with. 
the presumption of innocence. 

By contrast, probati?~ officers are responsible for supervising, 
and to some extent polIcmg people under sentence in these courts. 
Their perspective is difZerent. There are cases, in fact I've seen 
quite a few recently, involving the degree to which probation offi
cers are permitted to search and seize contraband from people they 
are responsible for supervising. They are burdened wit.h the respon
sibility of supervising some people in difficult situations. Pretrial 
services officers don't have that duty. So again, I think absent some 
proven significant cost saving, there is an advantage in having the 
functions separate. 

Mr. FISH. Well, I commend you for your sensitivity to the differ
ence, and af course, it is very important to this subcommittee vvnat 
the cost of the whole program is. 

When one is on probation, and he has a probation officer, 
wouldn't you say the mere fact that we assign probation officers to 
these people. is because we want to ke~p them straight, and to give 
them a helpIng hand to get back into society, and during the period 
of probation, at least, to get all the assistance the v can so they 
won't get into trouble again? . 

Mr. CONCANNON. Absolutely. I have had no question that proba
tion officers m8:ke effort to help, are enc~uraged to help and they 
see themselves In that role, more as helpmg parolees 01' probation
ers, than as policemen. 
Th~y nevertheless do .have~ to some degree at lead, a policing 

functIOn. I have probatIOn VIOlators who were brought' into this 
court because marihuana plant~ ,yere seen in homes. I don't say 
that th:.s shouldn t be done; thIS Just happens to be one of their 
functions. It's legitimate and it's important. 

But the pretrail services officers, again, are dealing with people 
:"po,. at .that st.age, are pres~med innocent. !'hat.'s significant; and 
It s sIgnIficant If they are gOIng to be superVIsing people and trying 
to encourage them to do the right thing before their cases are dis
posed of in this court. 

1'here ar~ five l?-wyers in my office, and we represent 750 people 
that come mto thIS court each year. I would like to be able to tell 
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our clients that "this is a person you can count on to help you and 
who is responsible for recommending the least restrictive ball on 
your case." 

I refer people to pretrial services for job counseling and for drug 
counseling. I'd like to see them develop a dependable record, some
thing I can ultimately point out to a sentencing judge to show that 
this person surely has done wrong, but has made significant prog
ress. 

I think that if I had to deal in the same fashion with the proba
tion department, frankly, 1'd be a little Lit more cautious about it. 

Mr. FISH. Thank you. 
Mr. HUGHES. Thank you, Mr. Fish. I might say for the record 

that the language on confidentiality is existing law. It is loose, and 
I don't think anybody would quarrel with the need to permit us to 
share information with law enforcement agencies in certain select
ed instances; for instanr:e, where a defendant assaults the pretrial 
services agent. Or where, in fact, the conditions of release have 
been violated, that information would often have to be furnished to 
law enforcement agencies, to process eith~r at a bail hearing, or at 
another determination by the court as to whether the bail should 
be revoked. 

So there are instances where that area of confidentiality is going 
to have to give way to the interests of justice; but we've noted your 
concern. 

Do you, from a practical standpoint, agree that the supervision 
by pretrial services is important in reducing rearrests while on 
bail? 

Mr. CONCANNON. I'm sorry, I'm not sure I understand. 
Mr. HUGHEf1. In other words, do you believe that the fact that a 

defendant is supervised is relevant to whether or not he's going to 
get into trouble again before he's back before the court? 

Mr. CONCANNON. I definitely do. I have seen many such situa
tions. I did practice in the southern district before there were pre
trial services offices. And this is also, to some extent, why I say 
that I think that perhaps too few j>eople here are supervised by 
pretrial services offices. 

There are problems that are apparent in people who are brought 
in here as defendants, that do not quite surface in the 1 day or so 
that they are rushed in and out of this court on arraignment. 

I think that pretrial services officers can be very useful in help
ing people: if they're penniless and without work, to help them 
look for work; if drugs are the problem, to refer them. Later pre
trial services agency officers measure the response to their help; 
they call the drug program, and suy~ aid he or she go to the drug 
program? 

There's a pretrial services officer in this district who is a work 
counselor, a job counselor. One of her responsibilities, I believe her 
primary responsibility, is to maintain files. and be aware herself, of 
community resources for employment and education which are 
likely to be available to defendants. Many defendants need some 
way to earn a legitimate income, to put oneself in a better position. 
This may keep him from having to steal to support himself while 
waiting for trial or to provide his wife with some money during the 
time a defendant assumes he will be in jail. I think that pretrial 
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services agency officers can have a very positive influence on avoid
ing the use of drugs; on determining whether or not somebody is 
using drugs; in helping defendants apply for work. 

And again, all of these things have utility after a case is disposed 
of because a sentencing judge may be able to measure a person's 
responsiveness to efforts to help him. In other words, it can be 
enormously significant to a judge if he has a report of 6 weeks to 3 
months' worth of performance, measured by a pretrial services offi
cer rather than just having a presentence report between the time 
of conviction and sentence. 

For a report to indicate that someone was sent 10 times for job 
interviews by a pretrial services officer, and appeared once and 
then it was late, that tells the court a great deal about whether or 
not it makes any sen.se to burden the probation department with 
placing this person on probation. You might as well give a jail sen
tence, either short or long, and be done with it; bec:ause he's just 
not going to respond to any efforts to help him. 

On the other hand, there are people who have done some pretty 
awful things, but who are ver:; responsive when somebody does 
bpgin to help them. 

I tInd it useful to be able to say, "This Pretrial Services Agency 
officer is going to try to help you, and if you respond, that will be 
significant to a judge in sentencing." It's nice to be able to say that. 

Mr. HUGHES. Thank. you. Mr. Fish. 
Mr. FISH. I have no questions, Chairman. 
Mr. HUGHES. Thank you very much. We appreciate your testimo

ny. You've been most helpful to us today. 
Our next and final parel consists of Mr. Daniel Ryan) Pretrial 

Services Specialist, Administrative Office of the U.S. Courts, Wash
ington, D.C.; Ms. Estelle L. Collins, Supervising Pretrial Services 
Officer, Southern District of New York; Mr. IVlorris Kuznesof, Chief 
Probation Officer, Southern District of New York; Mr. Tom E. 
Kearney, Supervising Pretrial Services Officer, Eastern District of 
New York; Mr. Jack J. Flynn, Chief, Pretrial Services Agency, 
Eastern District of New York; and Mr. Jar;les F. Haran, who is \,~'le 
Chief Probation Officer for the Eastern District of New York. 

Gentlemen and ladies, would you come forward and take seats? 
We're very happy to have you here this morning, and we appreci
ate your taking time from your very busy schedules to testify 
before this subcommittee today. 

We have statements from most of you, and those statements, 
without objection, will be received into the record in full. Please 
try to summarize your testimony, if you would, so that we can get 
into questions and answers. 

Wny don't we begin, if there's no objection, in the manner In 
which you're listed on the agenda. Mr. Dan Ryan first. 

TESTIMONY OF DANIEL B. RYAN 

Mr. RYAN. Thank you, Mr. Chairman. I guess this is about the 
thjrd or fourth time I've been before this panel, and I always 
wonder if you're going to run out of questions; but it doesn't look 
that way. 

----------------------------------~------ ----------------~ 
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You have my written statement, and I would like to summarize 
it briefly, and then make some other comments. 

First let me say that the substance of H.R. 7084 has been sup
ported by the Administrative Office of the Courts in thE:> Director's 
report. As the former chief of the Pretrial Services Agency in th~ 
Eastern District of New York, I believe that the experience in this 
district, is indicative that pretrial services agencies can be of value 
in improving the bail system in the United States. 

There was a good deal of skepticism in this district regarding the 
potential value of the pretrial services agency when it first got 
started. 

However, I should say that many of those people who had ex
pressed doubts in the beginning were the most helpful in assisting 
me in establishing the agency. 

Probably the most difficult problem that will be faced in any dis
trict in establishing a pretrial services agency, is that when you set 
up a pretrial services agenJY, you interpose procedures on a system 
that most individuals believe to be operating fairly well. 

What I mean specifically is that you are asking pretrial services 
officers to interview, verify, and prepare reports in a brief period of 
time, when formerly those procedures didn't occur. What happens 
is, unless you have the cooperation of all parts of the courts 
system, the agency isn't going to operate. 

It's been the experience in this district, both when I was chief 
and subsequently that cooperation was forthcoming, both from th~ 
chief judge, Judge Platt, who headed up the board of trustees, from 
the U.S. attorney's office, from the marshal's office and from the 
legal aid office. 

I believe this cooperation is reflected in what the results have 
been. i~ thi~ district. For example, once a year we go out from the 
admInIstrative office and perform an office audit 

We look at certain indicators that demonstrate how well the 
agency is meeting the goal of the Speedy Trial Act. 

When the report was prepared on this district, 97 percent of the 
de:fendan~s coming into the district were being interviewed by pre
tnal serVICes. Of that number, 98 percent had prebail reports pre
pared, and 98 percent had recommendations made to judges. 

As I said, these measurements indicate that the PSA has been 
doing the job in this district; and also that it has received the coop
eration necessary to get the job done from all members of the court 
family. 

I don't believe that it's an accident that, as the agency has inter
~iewed and contacted a greater number of defendants, the deten
tion rates have declined in this district and the incidence of crime 
on bail has been cut by almost 60 percent, as has the rate of failure 
to appear. 

There are also some collateral benefits that have accrued to the 
co?rt .tha~ haven:t been menti,oned. The. pr~trial sery-ices agency in 
thIS dIstnct provIdes the clerk s office WIth mformatlOn on tracking 
defendants for purposes of title 1 of the Speedy Trial Act. 

It has on occasion provided that same information on individual 
defendants to the U.S. attorney's office. It has also made informal 
recommendations at the behest of the U.s. attorney's office regard
ing the pretrial diversion of certain defendants. 
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The agency also provides the U.S. marshal with detailed inforr,na
tion to assist them in executing the warrants for defendants who 
abscond. . h d' t . t th I think that with respect to what has gone on m t e IS rIc, e 
numbers certainly indicate that the agency has operated extremely 
well in this district. . 

I'd like to make a couple of comments about the Issue of the 
scope of what pretrial services should be doing, since that issue was 
raised earlier. 

I think it's certainly an important issue that should. be exam
ined but before we take for granted that there are certaIn types of 
defe~dants that don't need to be interviewed or that the U.S. attor
ney should decide who is to be interviewed. I think there are some 
things that the committee ought to know. . 

In this district in the time period of 1978 to 1979 the rate of ball 
violations for narcotics defendants was 4 percent. Now, I presume 
that's the kind of defendants that the U.S. attorney's office would 
say we should be interviewi~g. . . . 

During the same time perIod, the rate of ball VIOlatIOns for la~ce
ny and theft, a number of which-would probably be ?~lled whlte
collar cases-was 9.3 percent. Forgery and counterfeltmg for the 
same time period had bail violations of 3.4 percent. . 

So I think that it may be a mistake to say to take speCIfic cate
gori~s of offenses, an~ say that tl~ose de~endants don't need to be 
interviewed or supervIsed by pretrIal serVIces. 

On the issue of leaving the initial recommend~ti0!l up to ~he .U.~. 
attorney's office, we have statistics on the 10 dlstncts, whIch mdI
cate that when the judicial officer took only the U.S. attorney's rec
ommendation, and rejected the pretrial services agency's recom-
mendation, 58 percent of the bail violations. occurr~d. ., 

When the judicial officer took the pretrIal serVIces offIcer s ~ec
ommendation, and rejected the U.S. attorney's recommendatIOn, 
8.8 percent Ot" the violations occurred. , 

I can only guess at what the reasons for results are, and I ~on t 
think my guesses would be particularly valuable to the commIttee; 
but that's what the data indicates. 

Mr. HUGHES. What was the total sample? 
Mr. RYAN. The number of yjolations was 3,675. 
Mr. HUGHES. Are you saying that in those instances where the 

U.S. attorney's office made a recommendation, and that recommen
da.tion was accepted by the court, that 58 percent of those recom-
mendations were not-- . 

Mr. RYAN. No, sir. What I'm saying is, if the universe of VIOla
tions is 100 percent, 58 percent of those ~iolations ~ccurred when 
the pretrial services agency recommendatIOn was rejected and the 
U.S. attorney's recommendation was accepted. 

Mr. HUGHES. So you're talking about a class of about some 500 
violators? 

Mr. RYAN. We're talking about a class of 3,675 violators. 
Mr. HUGHES. I see. 
Mr. RYAN. I would like to make one other observation regarding 

the statement which was made on this issue of scope; that probably 
only 10 percent of the cases are the tough decisions. 
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We've seen no evidence that the tough decisions have gotten 
more frequent or less frequent; in other words, there: has been no 
change in the types of cases that have come into this eourt since 
PSA began operating. 

If you accept the estimate that was offered this morning, that 
only 10 percent of the cases involve tough decisions, you would 
have to wonder why crime on bail and failures to appear have been 
reduced by almost 60 percent since the agency started. 

I think some of the observations today were based on gut feel
ings. That's not to say that gut feelings aren't valuable sometimes; 
but I think that on the issue of the scope of what a pretrial services 
agency should be doing, it would be wise for us to look a little more 
at the numbers, because we really haven't analyzed that yet, and 
maybe not rely too much on what people's gut feelings are. 

Thank you. 
Mr. HUGHES. Thank you, Mr. Ryan. Ms. Collins? 
[The prepared statement follows:] 

STATEMENT OF DANIEL B. RYAN, PRETRIAL SERVICES SPECIALIST, ADMINISTRATIVE 
OFFICE OF THE U.S. COURTS 

SUMMARY 

H.R. 7084, if it became law, would result in the extension of new procedures relat
ing to pretrial release practices throughout the Federal court system. While efforts 
at reform are generally subject to resistance by established systems, there is no 
reason to believe that the United States courts would do other than expeditiously 
incorporate the procedures called for in H.R. 7084 into the existing process: 

1. United States court and court-related personnel are dedicated to the implemen
tation of the laws of the United States. 

2. Experience in districts such as the Eastern District of New York has demon
strated that court personnel will willingly cooperate to assure that whatever prob
lems arise regarding the implementation of procedures relating to pretrial services 
can be overcome. 

r feel privileged to be testifying before this committee concerning H.R. 7084, a bill 
which would provide for the expansion of pretrial services to each Federal district 
court. r am currently a pretrial services specialist in the Administrative Office of 
the U.S. Courts. Prior to my appointment to that position, r was the f~rst chief pre
trial services officer for the Eastern District 0f New York from December 1975 
through November 1978. It is my hope that my experience in both of those positions 
will be of assistance to this committee. 

To be more specific, r believe that the most significant contribution r could make 
to these hearings would be to address the problems that had to be dealt with during 
the early development of the pretrial services agency here iu the Eastern District of 
New York and to explain how those difficulties were resolved. While it is true that 
every Federal district court is unique to some extent, r think that many of the les
sons learned by those of us associated with the development of the pretrial services 
agency in the Eastern District of New York will be applicable to other districts that 
may be attempting to establish pretrial services if H.R. 7084 becomes law. 

At the outset let me state that the major problem associated with the creation 
and establishment of the pretrial services agency in the Eastern District of New 
York was that Title II of the Speedy Trial Act of 1974 called for a new set of proce
dures to be interposed within a svstem that had previously operated fairly well 
without them. ~ 

While such attempts at reform often fail because of the inertia of an established 
system, such was not to be the case in the Eastern District because of the determi
nation of all of the major members of the court family that the law would be carried 
out. 

That is not to say t11at geveral members of the game court familj~ diel not have a 
healthy skepticism regarding the value of the agency. Nevertheless, those individ
uals who expressed the most doubt often provided the agency with the most support. 
The primary role of a pretrial services agency is to provide judicial officers with as 
much information as possible that is relevant to the pretrial release of each defend-
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ant. Experience has shown that given the limited amount of time available to pre
pare a pretrial report, it is essential that much of the information be gathered from 
the defendant. From that point verification of the interview information is per
formed by checking with family, friends, employers, law enforcement officers, etc. 
Therefore, it follows that in order for a pretrial services agency to have any impact 
on the pretrial release process, the agency must have access to defendants prior to 
their initial appearance before a judicial officer. 

Both Title II of the Speedy Trial Act and HR 7084 mandate that all defendants 
have pretrial reports provided to the judicial officer setting bail. Nevertheless, while 
it may seem like a simple task to have defendants interviewed and reports prepared 
in time for a bail hearing, the effective interposing of such a procedure without the 
close cooperation of the judicial officer, U.S. attorney, clerk, U.s. marshal, and law 
enforcement officers would be impossible. 

In the Eastern District of New York, that cooperation was Jo::monstrated from the 
outset. The chief judge assured me that it was his intention that Title II of the 
Speedy Trial Act be fully implemented in the district and that I could expect the 
same attitude from the rest of the court. 

Judge Platt who was the court representative on the board of trustees made me 
the same assurances and backed them up by acting as a mediator in those instances 
when conflict arose between the pretrial services agency and other members of the 
court family. 

In a courthouse with space so limited that well-established agencies were forced to 
seek office space at other locations, pretrial services agency was afforded an inter
view room adjacent to the magistrate's courtroom. 

With the assistance of the U.S. attorney, meetings were held with members of his 
staff and members of law enforcement agencies to familiarize them with the proce
dures that would be going into effect. 

The U.S. attorney and members of his staff spent a good deal of time assisting me 
in drafting the rules of confidentiality that were outlined in the statute and in de
vising a process which assured that a maximum number of defendants would be 
screened by pretrial services agency. 

At the same time, the clerk and his staff were establishing procedures that would 
assist pretrial services officers in tracking the progress of defendant's cases. 

Discussions with the Probation Office quickly led to the development of a two-way 
information sharing system that aids the preparation of presentence reports and 
helps PSA in data collection. 

With the passage of time of the establishment of PSA within the district, this sup
port of cooperation has resulted in benefits that have flowed from PSA to the rest of 
the cou::t famil):' in ways not anticipated by the Speedy Trial Act. 

PretrIal serVICes agency currently provides the clerk's office with information 
that assists in keeping track of the time limits established by Title I of the Speedy 
Trial Act. 

Whenever a bench warrant is issued for' a fu9itive, the pretrial services agency 
provides extensive information on the defendant s background to the U.S. marshal 
which can assist in execution of the warrant. 

PSA h,as on occasion made informal recommendations at the request of the U.S. 
attorney s office, on the issue of whether a defendant should be diverted. It has also 
provided that office with information related to Speedy Trial Act time limits on spe
cific defendants. 

It has come to my attention that there have been in addition to those examples of 
mut~al coopera~ion and benefits ~isted above, a great many others. 

ThIS cooperabon has resulted m the development of a service in the Eastern Dis
trict of New Yf)rk that has SUbstantially met the stated goals of Title II of tf.e 
Speedy Trial Act. Detention has decreased in the district as have the incidence of 
crime on bail and failure to appear. The results of the last office audit conducted by 
the ~retri~l S~rvices Branch of the Administrativ~ Office revealed that the agency 
wa,s mtervlewmg 97 percent of the defendants commg into the court, preparing pre
ball reports on 98 percent of those defendants, and making recommendations on 98 
percent of those same defendants. 
Give~ the quality of peTso~nel in the U.S. courts and their commitment to imple

mentabon of the law, there IS no reason to believe that H.R. 7084 could not bring 
about the same results in the U.S. court system. 

TESTIMONY OF ESTELLE L. COLLINS 

Ms: COLL!NS. I would. like to thank you, Mr, Chairman, and the 
members of your commIttee for entering my written testimony into 

--~-~~ ---~ ----- -----~----

179 

the record, and for inviting me to testify today concerning the 
Speedy Trial Act of 1974. 

The Pretrial Services Agency in the Southern District of New 
York has been actively involved in providing pretrial services for 
the past 5 years. We began our operation with ~he primary obje.c
tive of providing sufficient bail-rela~ed inf~rmatlOn t~ the court I~ 
order to assist the judicial officers In makIng better Informed ball 
decisions. 

Our ultimate goal is to secure the release of the greatest number 
of persons possible, on the least restrictive conditions. 

Our experience and growth over the past 5 years have served to 
demonstrate the severity of the bail probll'ms in our criminal jus
tice system. After more than a. decad.e of bail refor~, our c.o~rts 
continue to have an overwhelmIng relIance on financIal condItions 
of release. 

The creation and existence of pretrial services, however, proved 
that judicial officers want and need verified prebail information. 
They want to have optional and followup services when considering 
release. 

We feel that the existence of pretrial in the southern district of 
New York has helped to encourage and aid in the fair, equitable, 
and consistent implementation of the Bail Reform Act. 

The availability of prebail information has assisted the court in 
the early identification of a poor, questionable, and good bail risk 
defendant. The southern district's rate of failure to appear, deten-
tion, and crime on bail has been reduced. . 

The issue dealing with the appropriate structure for the effective 
operation of pretrial services, in my opinion, has a great deal of 
merit. There is need for an organizational structure that is sensi
tive to the legal position of oretrial defendants, who are presumed 
innocent and entitled to be released under the least restrictive con-
ditions. 

The Southern District of New York Pretrial Services Agency op-
erates under the umbrella of the probation department. We have 
concerns unique to our district; however, we have been effective in 
the performance of pretrial functions as cited under the title 18, 
section 3154. 

I feel that pretrial services can operate effectively under either a 
probation department, or independent of probation. It appears that 
the effective operation of a pretrial services agency is primarily de

'~pendent upon the establishment of administrative guidelines and a 
court move specifically geared toward the implementation of pre
trial services as a standard procedure of the bail-setting process. 

I would strongly urge the continuation of the 10 demonstration 
pretrial services agencies, and the expansion of pretrial services 
throughout the district courts. 

I appreciate having the opportunity to testify before this commit-
tee, and I will be happy to answer any questions. 

Mr. HUGHES. Thank you, Ms. Collins. 
[Ms. Collins' statement follows:] 
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STATEMENT OF ESTELLE L. COLLINS, SUPERVISING PRETRIAL SERVICES OFFICER, 
SOUTHERN DISTRICT OF NEW YORK 

Mr. Chairman and members of the Subcommittee, my name is Estelle L. Collins. I 
serve as a Supervising Pretrial Services Officer for the Southern District of New 
York. I am on the Board of Directors for the National Association of Pretrial Serv
ices as an At-Large-Director and serve as Vice-President of Release on the Board of 
Directors for the New York Association of Pretrial Services. It is a privilege to be 
invited to testify before this committee concerning the Southern District of New 
York Pretrial Services Agency operation and its impact on the Bail Reform Act of 
1966. 

The Pretrial Services Agency for the~Southern District of Nevi' York commenced 
operations on February 17, 1976. The Southern District of New York Pretrial S~rv
ices Agency is one of the 10 demonstration districts and operates under the auspIces 
of the Division of Probation of the Administrative Office of the United States Courts 
under the general supervision of the Chief of Probation. We have been in operation 
for a little over five (5) years. Initial staffing consisted of six (6) pretrial services 
officers, one (1) clerk/stenographer, one (1) ~upervising pretrial services of~cer and 
one (1) chief pretrial/probation officer. Today, the staff consists of 12 pretrIal serv
ices officers, seven (7) clerk/stenographers, one (1) agency chief clerk, two (2) pre
trial supervisors and one (1) chief pretrial/probation officer. The Southern District 
encompasses eight (8) counties with a population in excess of 10 million. We have 33 
judges and seven (7) magistrates serving in the Southern District Federal Court. 

The establishment of Pretrial Services in the Southern District of New York ap
pears to have significantly impacted on the judicial officer's ability to set bail, by 
providing substantially more verified background information. The availability of 
verified bail related information, in accordance with the Bail Reform Act (U.S.C. 
18:1346), at the time of the initial bail hearing appears to have improved the courts 
ability to: 

(1) Better identify those cases falling in the category of a questionable bail risk 
therefore requiring some degree of supervision when and if released on bail; 

(2) Readily identify those Ca::;t:8 reflecting a good probability of returning to court 
if released on no money bail, requiring no supervision in order to assure their 
return to court; 

(3) Identify defendants with significant psycho/social problems that may impinge 
on their ability to successfully return to court, indicating a need for extensive super
vision and follow-up subsequent to being released on bail; 

(4) Identify defendants who have prp.viously demonstrated a failure to comply 
with their bail conditions, indicating the high probability that they may be a poor 
bail risk. 

The important factors that appear to have contributed to the standard practice in 
the Southern District of New York of using pretrial prebail information at the time 
of the initial bail hearing are: 

(1) The Pretrial Services Agency is an impartial independent body operating in 
the court system. 

(2) The Pretrial Services Agency prebail summary reports are unbiased and the 
recommendations are in accord with the B&il Reform Act. 

(3) The Pretrial Services Agency provides follow-up investigations of all unverified 
information obtained at the time of the initial bail proceeding bringing to the 
court's attention any subsequent information that would appear to have an impact 
on bail. 

(4) The Pretrial Services Agency provides supervision of all cases that have been 
designated by the court as questionable bail risks and/or those cases where the 
court is of the opinion that the availability of resources are needed to assist the de
fendant with psycho/social problems in order to better assure his/her return to 
court. 

Over the past five years, judicial officers have come to rely upon Pretrial Services 
for verified prebail information. They have expressed a need to have options at their 
disposal when considering the release of a defendant, with some degree of assurance 
that he/she will return to court. They want to know that once a defendant is re
leased, follow-up services will be available, if needed, to assure a defendant's ap
pearance in court. 

According to the conclusion of the Comptroller General Report to the Congress 
entitled "The Federal Bail Process Fosters Inequities": 

"Because judicial officers do not have the guidance and information they need to 
make sound bail decisions, the Bail Reform Act has been inconsistently applied. On 
occasion, defendants have been treated unfairly or society has been exposed to un-
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necessary risks. Judicial officers need information and guidance on the purposes of 
bail and in understanding and evaluating how the criteria listed in the act relate to 
determining the bail conditions which will reasonably assure a defendant's appear
ance. They also need complete and accurate personal information on defendants to 
help them in making bail decisions. Once judicial officers are supplied with this in
formation they should be in a better position to establish a defendant's risk of non
appearan~e. In addition, the use of blanket conditions of release imposed without 
regard to the defendant's danger of flight and excessive reliance on financial condi
tions of release need to be eliminated. 

"Because the bail process dramatically affects the lives and faI?ilies of d~fenda~ts 
and society, concerted efforts are needed to better assure that thIS process IS carrIed 
out as uniformly and as fairly as possible." 

Our experience in the Southern District has shown that Pretrial Services can play 
a major role in addressing the issues stated in the Comptroller General Report. The 
presence of the Pretrial Services Agency during initial bail hearings and the use of 
bail related information appears to have had some significant impact in fostering a 
degree of uniformity in making reliable pretrial release determinations. 

Title 18 U.S.C. 3115 indicates that Pretrial Services Agencies shall "collect, verify, 
and report promptly to the judicial officer information pertaining to the pretrial re
lease of each person charged with an offense, and recommend appropriate release 
conditions for each such person ... " Our objective is to assist the judicial officer in 
the bail setting process by interviewing defendants in order to obtain and verify 
background information so that we can recommend any necessary conditions of re
lease and thereafter provide such supervision as is needed by defendants released on 
bail prior to trial. The standards for release have been set out in the Bail Reform 
Act (18 U.S.C. (146). Our agency has interviewed approximately 6131 defendants, of 
which 5490 were conducted prior to the initial bail hearing and 641 were post bail. 
We have had approximately 3646 of these defendants on supervision. 

The effective operation of Pretrial Services in the Southern District of New York 
and the agency's ability to have a profound impact in the area of assisting the judi
cial officer in making better informed bail decisions, are dependant upon several im
portant factors: 

(1) Pretrial Services must have access to a defendant prior to the time that the 
defendant appears before the judicial officer for the setting of bail. 

(2) Pretrial Services must be permitted sufficient time to conduct a prebail inter
view and investigation. 

(3) Pretrial Services r,hould submit a prebail report and bail i"ecommendation, on 
all arrest cases. 

(4) Pretrial Services should be advised of all bail changes which involve cases that 
are known to the Agency and/or newly assigned cases by the judicial officer. 

(5) Pretrial Services should be advised of all bail review hearings involving Pre
trial Services Agency C3.ses. 

Unique to the Soutlern District of New York system of processing defendants 
prior to the initial bail hearing, the overwhelming majority of our arrest cases are 
interviewed first by the United States Attorney's office for the purposes of obtaining 
background pedigree information twe are the only district out of the 10 demonstra
tion districts where this procedure exists). 

Typically, upon arrest the defendant is taken to the United States Marshal's 
office for processing. Following the completion of this process, the defendant is es
corted by the agents to the United States Attorney's office for the assignment of an 
Assistant United States Attorney. The Assistant United States Attorney interviews 
the arresting agent and the defendant, and prepares the complaint. At the comple
tion of the Assistant United States Attorney's interview, Pretrial Services is noti
fied. The defendant is brought to the Pretrial Services Agency office where he/she is 
interviewed. The Pretrial Services Officer, in accord with the Bail Reform Act, ob
tains and verifies information concerning the defendant's employment, residential 
and family ties, financial resources, health, prior convictions and record of court ap
pearance. 

We do not discuss the nature of the offense with the defendant but obtain a copy 
of the complaint, indictment, information, etc. from the United States Attorney's 
office. 

Following the prebail investigation, the pretrial services officer submits a typed 
report with recommendation to the judicial officer responsible for setting bail. It 
time does not permit, an oral report is given. The bail summary report is not made 
available to the government or defense counsel unless permission is granted in open 
court by the judicial officer setting bail. All copies of the report are retrieved at the 
close of the bail hearing. The pretrial services officer is in attendance. 
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their initial appearance in Court. The percentage of defendants who respond to our 
letter has decreased over 1 he years. Perhaps this can be attributed to the fact that 
most non-arrest cases aplJear to be viewed by the court as reasonably good bail 
risks. A number of defendants even though they were not initially interviewed by 
Pretrial Services are placed under Pretrial Services Agency supervision by a judicial officE:r. 

We are extremely active in the Bail setting process. Frequently, the information 
provided by Pretrial Services Agency played a significant role in helping the court 
to establish whether a defendant is a questionable, reasonable or poor bail risk. The 
court appears to feel more comfortable in releasing a questionable bail risk due to 
the existence of Pretrial Services Agency supervision. 

We have two types of pretrial supervision, routine and strict. Strict supervision is 
imposed by a judicial officer. The degree and extent of the supervision is solely de
termined by the judicial officer. Routine supervision is that supervision imposed by 
the Pretrial Services Officer. The degree of supervision imposed on a defendant is in 
accordance with his/her prior arrest and bond record, residential stability, employ
ment history, health history and family ties. 

Recent statistics received from the Administrative Office of the United States 
Courts Pretrial Services Branch indicates that the Southern District of New York 
rate of failure to appear has significantly decreased over the past five years. 

Our detention rate, according to recent statistics received from the Administra
tive Office of the United States Courts Pretrial Branch has decreased since the end 
of our first year in operation. The Southern District of New York rate of short-term 
detention up to 3 days has decreased fi'om 33.4 percent to 23.5 percent during the 
five years of our operation. Our rate of l,'litial release has increased fr0m 75.9 per
cent to 81.6 percent. 

It appears that a large portion of the Southern District of New York's detention 
rate is partially attributable to the type of cases brought before our court. General
ly, the type of serious offenses committed in the Southern District of New York 
which result in high money bail are narcotic, bank robbery and offenses committed 
by illegal aliens. This position appears to be supported by the 1979 Federal Judicial 
Center Pretrial Services Agency Data analysis: 

"The analysis revealed no statistically significant differences between Pretrial 
Services Agency and other districts in rates of detention and only minor differences 
in the number of defendants who commit crime while on bail. A second central find
ing V'''1.11 that although there were differences in detention between those Pretrial 
Services Agencies managed by an independent board of trustees and those managed 
by the district's probation office, those differences might be explained by the differ
ent kinds of cases that two sets of Pretrial Services Agency district~ processed. In 
particular, although board-managed districts had greater reduction in detention 
than probation-managed districts, they also had fewer serious offenses, which might 
have accounted for the detention differences." 

The Pretrial Services Agency of the Southern District of New York performs a 
number of bail related functions that were not a part of the original research proj
ect. However, we feel these added functions have contributed to our efforts towards 
compliance with the Bail Reform Act in this district. 

(1) We interview and make bail recommendations at the request of judicial offi
cers for a large number of cases outside of the Southern District of New York (de
fendants who are wanted in other federal/state jurisdictions). These defendants ac
count for about .08 percent of cases heard before the judicial officer for bail pur
poses. On numerous occasions, we have been requested after a defendant's release 
on bail, to supervise him until he hm: satisfactority returned to the "wanting" dis
trict. These cases generally involve difficult bail situations. Many times we are 
unable to verify background information before the bail hearing. The judicial offi
cer, therefore, becomes dependent upon our Agency's ability and willingness to per
form additional follow-up verification and make subsequent bail recommendations. 
We supervise a number of these type cases, until disposition, following their remov
al back to the original district. If the case did not originate from one of the 10 dem
onstration districts, it is not counted in the research data. 

(2) The Southern District has also been involved in performing courtesy pretrial 
supervision for cases in which the criminal filing originated outside of the Southern 
District of a defendant who resides in the Southern District of New York area. 
These cases are likewise not counted statistically unless the criminal filing is in one 
of the 10 demonstration districts. 

In the fall uf 1979, with the expansion of the sentencing power of United States 
Magistrates in misdemeanor matters, Pretrial Services Agency bail summary re
ports have been used for sentencing purposes. We provide an average of five reports 
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per month to be used for sentencing. This procedure has enhanced our ability to 
assist the court in the speeding of the disposition of cases with a minimum of 
"bench time" involved. 

SUMMARY 

The Pretrial Services Agency of the Southern District of New York has been ac
tively involved in providing pretrial services for the past five years. We began our 
operation with the primary objective of providing sufficient bail related information 
to the court in order to assist judicial officers in making better informed bail deci
sions. Our ultimate goal is to secure the release of the greatest number of persons 
possible or. the least restrictive conditions. Our experience and growth over the past 
five years have served to demonstrate the severity of the bail problems in our 
Criminal Justice System. After more than a decade of Bail Reform, our courts con
tinue to have an overwhelming reliance on financial conditions of release. The cre
a~' n and existence of Pretrial Services in the Southern District of New York, how
eVvr, has proved that judicial officers want and need verified prebail information. 
They want to have optional and follow-up services when considering release. We feel 
that the existence of Pretrial in the Southern District of New York has helped to 
encourage and aid in the fair, equitable, and consistent implementation of the Bail 
Reform Act. 

The availability of prebail information has assisted the I.A.mrt in the early identifi
cation of the poor, questionable and good bail risk defendant. We feel that the bail 
process has been significantly improved by the existence of ..:'retrial Services. 

The issue dealing with the appropriate structure for the effective operation of 
Pretrial Services Agency has a great deal of merit. There is a need for an organiza
tional structure that is sensitive to the legal position of pretrial defendants who are 
presumed innocent and entitled to be released under the least restrictive conditions. 
There is a need for an agency that will promote the concept that defendants should 
be released under the least restrictive conditions possible. The Southern District of 
New York Pretrial Services Agency operates under the umbrella of the Probation 
Department. We have concerns unique to our district; however, we have been effec
tive in the performance of the pretrial function as cited under U.S.C. 18:3154. I feel 
that Pretrial Services can operate effectively under eitb.:>l' a probation department 
or independent of probation. It appears that the effective operation of a Pretrial 
Services Agency is primarily dependent upon the establishment of Administrative 
Guidelines and court procedure specifically geared towards the implementation of 
Pretrial Services as a standard procedure of the bail setting process. 

I would strongly urge the continuation of the 10 demonstration Pretrial Services 
Agency and the expansion of Pretrial Services throughout the district courts. 

Thank you for inviting me to testify before your Committee today. 

Arres(1 to PSA Interview2 to bail 
interview (1980) hearing (1980) 

February ....................................................................................................................................... .. 21.25 1.0 
21.5 3.0 
18.25 1.5 
16.20 1.5 
3.5 1.25 
1.25 2.25 

13.25 1.25 
2.25 1.25 

15.25 3.75 
March ........................................................................................................................................... .. 5.0 1.25 

13.0 3.75 
1.5 1.0 
2.5 1.0 
2.25 1.5 
3.0 2.5 
6.5 1.0 

22.5 2.0 
April ............................................................................................................................................. .. 13.75 2.75 

20.75 2.25 
1.0 2.5 
3.5 2.25 

22.25 0.75 
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May ............................................................................................................................................... . 

June ............................................................................................................................................... 

July .............................................................................................................................................. 

August .......................................................................................................................................... 

September ...................................................................................................................................... 

October ......................................................................................................................................... 

t' 

Arrest I to PSA 
interview (1980) 

15.0 
3.25 
6.25 

22.75 
6.0 
3.75 
1.25 
1.25 

11.5 
10.25 
20.75 
19.25 
19.75 
3.5 
3.25 

20.75 
14.5 
20.5 
19.75 
3.0 

22.25 
0.5 

19.25 
3.5 
3.25 

19.5 
2.5 
4.0 

15.75 
6.5 
2.0 

15.0 
3.75 
2.75 

18.5 
2.0 
5.5 
3.25 
1.75 
4.0 
3.5 

50.75 
9.75 
3.25 

11.0 
21.75 
5.25 

15.5 
3.5 
4.25 

18.25 
3.0 
1.0 
6.25 

21.25 
19.5 
4.0 
3.5 

18.5 
18.5 
19.0 
12.25 
3.5 

17.0 

Interview2 to bail 
hearing (1980) 

4.0 
5.0 
3.5 
1.75 
1.0 
0.75 
5.25 
0.25 
3.25 
2.25 
3.25 
3.0 
2.75 
1.25 
3.25 
2.0 
2.75 
1.75 
1.75 
3.5 
1.25 
0.75 
2.0 
2.0 
1.5 
3.25 
3.0 
4.25 
2.0 
1.0 
2.25 
2.75 
1.75 
2.25 
3.75 
3.25 
1.25 
3.75 
3.75 h1 
2.5 
3.25 
1.0 
1.25 
4.0 
3.5 
3.5 
1.5 
3.0 
2.5 
1.5 
2.0 
1.75 
1.25 
3.0 
3.25 
1.75 
.50 

1.25 
4.0 
1.0 
2.0 
4.5 
3.25 
4.0 
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Arrest 1 to PSA Interview' to bail 
interview (1980) hearing (1980) 

17.0 2.5 

Totals .......................................................................................................................... .. 
Average .......................................................................................................................... .. 

933.0 
10.75 

202.75 
2.25 

1 Number of hours rounded to nearest Quarter hour. Computation of hours excludes Saturdays, Sundays and holidays when pretrial was not 

nor~~~m~~;r~lio~~~·rs rounded to nearest Quarter hour. TIme computed from the beginning of PSA interview which "on average" consumes some 25 
minutes of time allotted to the PSA. 

Mr. HUGHES. Mr. Morris Kuznesof. Welcome. 

TESTIMONY OF MORRIS KUZNESOF 

Mr. KUZNESOF. Congressman, I wish to thank you for permitting 
me to appear before your committee. . . 

A written st~tement has been submItted, and I wIll now expand 

upon it. . d d' F d 1 
First, I firmly believe that pretrial serVIces ~re ne:e e. In e era 

courts on a national basis. The 10 demonstratlOn dIstncts! Jand the 
other probation departments which volunteered to pr,?vIQe t~ese 
services during the past 5 years, have proven that pretnal serVlces 
are needed by the Federal judici~l syste~. . 

They have proven that pretnal serVlCes can reduce cnme com
mitted by defendants-by the way, we didn't work t~gether, though 
we apparently are on the same wavelength-refernng to fvIs. C~l
lins-can rBduce crime committed by defendants released o~ ball, 
can reduce the failure-to-appear rate, and can reduce pretrIal de-
tention. b t' t d 

In addition, both board of trustees and pro .a Ion opera.e. pre-
trial services agencies, and are equally effectIve. The v~hdIty of 
this statement is perhaps best demonstrated through the Independ
ent study of pretrial services which was conducted by the ~eneral 
Accounting Office in their report entitled "The Federal Ball Proc-
ess Fosters Inequities." ". " h 

The GAO specifically notes that Our reVIew also IndlCates t at 
there is no clear operational distinction between PSA's ma~aged by 
probation offices, and those managed by boards of ~ru.stees. . 

It should also be recognized that the vast. maJo.nty of pretrIal 
services officers and probation officers ~re traIned I~. the same be
havioral sciences and helping professlOns, and utIlIze the same 
practical skills, community re~ources, and others. ."., . _ 

Judges, magistrates, probatlOn officers, attorneys, and othe.l.~ ~n 
volved in the criminal justice field have advocated that I?re~r~al 
services should be expanded throughout the Federal. JudIcIal 
system. This should be the first objective of tl?-is subcOJp.mIttee, and 
it is hoped that this bill is passed so that thIS goal WIll be accom-
plished. . ~ . h ld b 

The dispute that exists is whether pretrIa:.. seryl?eS s ou . e a 
probation department function, or should be admmIstered by Inde-
pendent agencies. . 

I firmly believe that it should be a probatlO?- d~partment fUIlc
tion as does the Chief Judge in the Southern DIstnct of New York, 
who' wrote on May 12, 1980, in his letter addressed to the Honor-

----- --- ----------....-----------------.-,.~- ---

() 

'. 

187 

able Joseph R. Biden Jr., U.S. Senator, then chairman of the 
Senate Subcommittee on Criminal Justice, the following: 

I am adyised that your. subcom.mittee is considering pending legislation affecting 
t!'Ie operatIOn of the PretrIal ServICes Agency. That agency is now part of our Proba. 
tI~n ,Department, and is working effectively with the court at the pretrial stage of cnmmal cases. 

We strongly feel that there should be no change in the present jurisdictional 
structure, ~nd th.at that Agency should remain part of the Probation Department. 
The last thmg thIS busy court needs toward the efficient administration of justice is yet another bureaucracy. 

No added bureaucracy is needed in the Southern District Court 
of New York, or any other court. 

Last year, this dispute prevented the passage of a bill pertaining 
to pretrial services agencies, and it should not deter the enactment 
of a pretrial services bill this year. I believe a bill must be passed 
this year, if we are to continue these services to the courts and to 
the defendants. 

Therefore, I firmly believe the function of pretrial services 
should be delegated to probation departments already existing 
throughout the country, approximately 300 in number. I believe 
the chief judges, including the District of Columbia, should be al
lowed to decide whether pretrial services functions are to be ad
ministered by the respective probation departments or by inde-
pendent agencies. ' 
re~haps I am willing to make this compromise because I feel cer

taIn that o~ly. two to three chief ju?ges will select an independent 
agency, as IndlCated by a survey whlCh was made in 1980. 
. ~oday, we just heard two judges, Judge Platt and Judge Lasker 
IndlCate that they prefer that it remain in probation' and Judg~ 
Platt is with a board-operated agency. ' 

The.refore, I hope. this committee will make every effort to have 
thIS bIll passed. I thInk that the dispute should stop and we should 
have a bill. ' 
No~, ~s to some of the comments made this morning, the south

ern dIstrIct of New York has guidelines; we do have bail guidelines. 
We are the only 1 of the 10 demonstration districts that have guidelines. 

These guidelines were found acceptable by the GAO, and it was 
recommended that they be adopted by the other demonstration dis
tricts. Our guidelines are flexible; they can be changed according to 
the needs of defendants, society, or the judge and the officer. 
~hese gmdehnes were developed to stop disparity of recommen

datIOns among Our officers, and to give them some idea of what 
~eople would experience, and should make on bail recommendatIons . 

. We are. an integrated agency, and yet we are separate. The pre
trIal serVIces ageD:cy group is a unit within the probation depart
ment. There have been no lateral transfers from one section to the 
other. They know their job, and thEW stick to their job 

So, this argument that the probation department' cannot wear 
two hats, cannot be a pretrial officer and cannot be a probation of
ficer, does not work. It's a bad argument because it has worked in 
the southern district of New York. ' 

Mr. HUGHES. Thank you very much, Mr. Kuznesof. 
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[The prepared statement of Mr. Kuznesof follows:] 

STATEMENT OF MORRIS KUZNESOF, CHIEF U.S. PROBATION AND PRETRIAL SERVICES 
OFFICER 

Thank you for the opportunity to appear here today and to share with you my 
views on H.R. 2841. 

I am Morris Kuznesof, Chief Probation and Pretrial Services Officer of the South
ern District of New York, and have held this position since September, 1976. Since 
that time, I have served on the Planning Committee for the Implementation of the 
Speedy Trial Act of 1974 in the Southern District of New York. My total service 
within the federal probation system is over 30 years, and I have held every rank: 
probation officer, supervisor and deputy chief probation officer. As the Chief Pre
trial Services officer of the Southern District of New York, my comments will be 
restricted to Administrative concerns and philosophy. 

I sincerely believe that federal pretrial services are vitally needed and I endorse 
the agency permanency this bill permits. What I herein offer are not objections, but 
recommended improvement. The need of passage of a bill this year is vital if pre
trial services are to be continued as effectively as present in districts which already 
provide these services. Dedicated, industrious, well-trained and experienced pretrial 
services officers are fearful that any failure of passage will result in job dislocation; 
and they are in the process of seeking permanency elsewhere. As case in point, five 
of the twelve pretrial service officers of the Southern District of New York are pres
ently seeking transfers, as probation officers, in other districts, because of lack of 
job security. Their loss will affect operations of the Court adversely. 

It should be recognized that the vast majority of pretrial service officers and pro
bation officers are trained in the same behavioral sciences and "helping" profes
sions, and utilize the same practice, skills, community resources, etc. 

In my testimony before Senator R. Biden, Jr., regarding Senate Bill 2705, on May 
14, 1980, I contended pretrial services can best be provided by the federal pl'obation 
system. Moreover, my position was the same as that stated by Chief U.S. District 
Judge Lloyd F. MacMahon who signified in his letter of May 12, 1980 that there was 
no need for another bureaucracy within the court family. At that time, I proposed 
that each Chief Judge should be allowed to decide whether to have an independent 
agency or to utilize the court's probation department for pretrial services. This was 
a reluctant compromise on my part since I felt that the ongoing conflict of an inde
pendent agency vs. probation system control was endangering the achievement of a 
much needed governmental service. I believed then, as I do now, that pretrial serv
ices correctly belongs with the existing probation system. 

I feel very strongly that the most efficient way, and by far the most economical 
way, of providing pretrial services is through the various probation offices of the 
District Courts. With trained professionals on duty in over 300 different locations 
around the country, the Federal Probation System is capable of immediate response 
at almost any location where federal prisoners are detained. In many districts, pro
bation officers have been providing pretrial services for years. They currently moni
tor people under bail supervision imposed by Judges and Magistrates and they 
make bail investigations as desired by Judges and Magistrates. 

The creation of separate independent agencies in order to provide pretrial services 
would be financially wasteful and certainly not in the best interest of a concerned 
taxpaying citizenry. The Probation System is fully capable of providing top quality 
pretrial services. It appears to me that setting up a separate agency within the 
court would involve a waste of money. As one example, the provision for a Chief 
Pretrial Services Officer in each district at an average entrance salary of JSP 13, 
$32,048, would cost the taxpayers almost $3,000,000 per year, while Chief Probation 
Officers could provide these services at no increase. 

Every effort should be made to avoid jurisdictional disputes and conflicts between 
independent agencies and probation offices, or between probation offices in different 
districts and circuits. Officers should not be required to receive directions from a 
Chief Pretrial Services Officer, whether they are representing a probation office or 
an independent agency from an~ther district or circuit. 

The integrated system operates well, and the Judges, Magistrates and others in
volved in the judicial process of the Southern District Court of New York are satis
fied. Information is exchanged, programs are shared, probation personnel help train 
and provide assistance to Pretrial Service Officers. The Fingerprint Identification 
System staffed by the Pretrial Services Agency provides criminal records to the pro
bation officers of the Southern District of New York, and to the pretrial service offi
cers (a board agency) of the Eastern District of New York. Treatment plans devel-
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oped by pretrial service officers are used b b t' ff] 
mits for both a philoso hic and . y pro. a ~on 0 lCerS,. etc. Integration per-
ices agencies of the Soulhern Disf~~t~f~c coytukUlty. Pro~atIOn. llnd pretrial serv
has never been a complaint from a defend:~ oOh' are servilcde o:Ientated~ and there 
supervision. r IS counse, urlllg pretnal services 

We in the Southern District of N~w Y k b r h 
the goals of Part II of the Seed T": 1 or e Ieve we ave accorr..plished most of 
by the Administrative Offic! of the us ~~~ °t 1~h4. as rfve? by s~atistics provided 
been a lessening of pretrial detentio~ . the l' hebe s a tSbcs llldICates there have 
failure to appear and there have been' f w re £ ive een ewer warrants issued for 
iJef1sion or personal re.cogn~zan.ce bond ~e:din~ di~p~~it~~~ ~ff~~~~~lo~ on bail su
ChiefoP~~t:~k,~d Oi~~:r~~~h~~:<},ew. In 19~0, 77 out of 79 <?h~ef J~dges a~!92 of 94 
functions should be the respPon:' . IJ'h lfbtehheef thbatt~he adm~mstratIOn of the pretrial o f h : ". pro a IOn servICe. 

ne 0 t e reasons House Blli .. ;!. . IS considerabl . t S . . 
an adverse provision in Senate Bill 2705 wh'ch y ~~penol 0 en ate BIll 2705 IS 

hl:~~:s~~d.~:l!? from law school students, gr~du~~r~~de~~~ ~~d~~~hO~t~:~f a~~tl:' 
(Senate Bill 2705-(18 USC 3153(2)(d)-Page 2, Lines 9 and 10). 

tr:i:P~lro~ld O!o\hbeC~~~~~~O~~d d~e e~Ju~r~d to wor~ full-time. Judges and Magis-
sional individuals. All personnel as~gned fa fhi~a[~-~m~, tfd6orary, or non-profes-

f~~~~~~e:tt~~ ~~~~~U~::i~:~ :r~c;r!~r~~l s~~~~~~~e o;AJ~:~:~~h:i~~~~~~%Urgeb~~; 
may ep::~if ~h~m~:~l~~!n~e~fthi~~l :;~~Olfgr"Od su~h 'other available personnel" 
should be avoided. a ua es or paraprofessIOnals and 

pa~~~~~ef~J:ti~~uslY, I fir!?ly believe pretr!al serv~ces should be a probation de
the less, it is hoped' t~e C~~~U~~~' ~ir~!8e4p1t ~hesufoellno~ to Shenate Bill.2705. Never-
2841. l' owmg c anges to Improve H.R. 

(I) SECTION 3152 

Re~ove-(other than the District of Columbia)' 
Ratwnale.-The US District Cou t £ th 'D' t . 

~~~Ej,Fst}~~~~~!i~::.e :a~~~I:ri~~7r J'hl;~i~ :~~~;~:~~!!~J~~.~rf~~ 
The Chief Judge of the District C t dl . 

authority to change department he~d: ~[t~ar theSe of l~catdn, should maintain the 
ed from selecting anyone he may wish the our

d 
an should not be prevent

o c oose as a epartmental administrator. 

(II) SECTION 3153 

Add to (a): 
* * * D' Courts. Irecto>: and the Probation Division of the Administrative Office of the U.S. 

Rationale.-There should not b t d'" " 
one probation and the other pret~ial~er~~~~nTh-lthI~1 the Adminis.trative Office, 
and jurisdictional disputes. ~ . IS WI. cause conflICts, confusion 

Offenders are in need of services in 11 I I F d 
tr!l s~rvice agencies, independent or p~oba~~~ne~dmi~is~:~duld be provided for I?re-
assi~~~be~hank you for the opportunity to appear before yo~. I hope I have been of 

SUMMARY:. WRITTEN STATEMENT PREPARED BY MORRIS KUZNESOF REGARDING H.R. 2841 

(1) PretrIal Services should be d 1 d 
the

2 
federal judicial system ~:m ~ nati~n~leba!s~uccess and should be integrated into 

bi~, )s~~~ia ~~~rde: ~b~~~e~Ip~~f;i~oS~;~i~n~lfdinf the U.S. District 9o.urt of Colum-
respective probation department or an I'ndeepeudnc Itons are to be admmlstered by the 

(3) Pt' 1 S . n en agency. 
Probati~en r:b~visi~:~~es should be under the Director of the Administrative and its 

Mr .. HUGHES. Mr. James F. Haran? !VIr. Haran it's good to have 
you wIth us today. ' 

92-180 0 - 82 - 13 
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TESTIMONY OF JAMES F. HARAN 

Mr. HARAN. Thank you, Mr. Chairman. I greatly appreciate the 
opportunity to address this panel. 

I'm not going to beat to death the many things that were said 
before, but I have two points that I _would like to make, that Mr. 
Kuznesof and some of the others tot:.ched on. 

One was the business of, can the probation officer possibly do 
this type of pretrial service job? And I. think this i~ a comI;>letely 
false issue, and I donft know who contInues to attrIbute thIS psy
chological set to us. 

It's about the same argument that's saying that you can never be 
a judge because you were a prosecutor; or you were a defense coun
sel, therefore you can never prosecute. 

The people that are employed in probation are employed primar
ily to help those who have broken the law, so that they'll reach a 
point in their development that they will be more law abiding. 

Mr. HUGHES. I might interi'upt and say that the only time I hear 
that is when a judge wants to become prosecutor at the same time 
he's judging a case. I hear that from time to time. 

Mr. HARAN. That can happen, but I hope not too often. 
Mr. HUGHES. Go ahead. 
Mr. HARAN. For example, the probation staff in the eastern dis

trict of New York, which helps us do this job that we're doing, we 
have 42 of our 54 people now with graduate degrees, and many 
othes are still working on them. 

We're Vf':ry much service-oriented. We have a complete employ
ment program, we developed a complete drug program, we have a 
followthrough program, as we call it, where we contact families of 
those who have been in prison, to help them through the trauma of 
the sudden failure of the breadwinner to come home, we have 
marital counseling services. 

We have all types of services for these members of the communi
ty that become involved with the Federal criminal justice system. 
And even pretrial diversion was started in this district in the late 
thirties, and has continued to present a great deal of service to the 
court. 

As I said, I really don't know how prob8.ticn is attributed this 
psychological set: that we can't somehow objectively handle people 
at the stage in the process where they're not already considered 
guilty. I hope I might contribute something to laying that to rest. 

The other thing that I would like to mention, and this is an area 
that's come up frequently, of course, is the money factor involved. 

I've looked at this from my own point of view, operating one of 
the largest probation departments in the Federal system in the 
country; and what would I need in terms of personnel to operate 
pretrial in this district? 

Well, I have a lot less overhead than a separate agency has, be
cause we're already in existence, we have equipment, personnel, 
and so forth; and I would feel that, without any exaggeration, we 
could do the job with about one-third of the personnel presently 
employed. 

This is based primarily on the contention that there's a great 
deal of unnecessary interviewing done; and the amount of services 

,. 
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that are rendered could be increased, however, because we have set 
up and in place all these programs for defendants in the area. 

The amount of services that are available for probationers and 
parolees in this district, under that umbrella, could be presented 
for pretrial detainees. 

So, with that, I reiterate what many others have said, that I feel 
that probation could do this job. I'm not saying this because there's 
any personal improvement in my salary status or my grade, or 
anything like that; nor am I asking for greatly increased staffing, 
building any type of an empire. 

I'm simply saying, from my viewpoint as an administrator of a 
probation department in the Federal criminal justice system, that 
we certainly could do the job, and we could do it at much less ex
pense to the taxpayers. 

I'm not saying this with any reflection on the present setup of 
agencies, but simply that this would be possible, and could be done 
uder the present probation services. 

I thank you, Mr. Chairman. 
Mr. HUGHES. Thank you, Mr. Haran, for your contribution. 
[Mr. Haran's statement follows:] 

STATEMENT ON PRETRIAL SERVICES BY JAMES F. HARAN, CHIEF U.s. PROBATION 
OFFICER, E.D.N.Y. 

I address myself to the question of the Pretrial Services Agency and its continued 
existence from the perspective of the Chief Probation Officer of the third largest 
probation office in the federal system and as a member of the Board of Trustees of 
the Pretrial Services Agency in the Eastern District of New York. 

Let me first address the question of the usefulness and necessity of pretrial serv
ices being supplied to the Courts. From my own observations and from the testimo
ny of the judges, magistrates, and prosecutors in both Eastern and Southern Dis
tricts of New York there is overwhelming support for the supplying of pretrial serv
ices to the Courts. 

Should this pretrial service be supplied to every defendant appearing before the 
judicial officers? This is another question on which there was equal unanimity that 
pretrial services should be used with considerably more selectivity and only in those 
cases where the judicial officer requests the assistance to make a fair bail decision. 
This was estimated at somewhere between only 10 to 20 percent of all the defend
ants interviewed and processed by the existing pretrial agency. Remember these es
timates are based on the working experience of the court officers in two of the larg
est metropolitan districts, which have the highest criminal caseloads in the country. 
These experienced-based observations indicate that prf~trial "services" as they are 
currently applied could be greatly reduced for a substantial savings to the taxpay
ers, with no loss of service to the Court or prejudice tel the vast majority of defend
ants at arraignment. Therefore, although I would recommend that pretrial services 
continue to be supplied to the Courts, I would also advocate strongly that the serv
ices be supplied only on the knowledgeable request of the judicial officer and not as 
a result of a routine, mindless and expensive procedure. As we pointed out in our 
testimony before the subcommittee hearing in Brooklyn on April 6, 1981, bail inves
tigations were a costly and unnecessary expense in the not unusual cases currently 
on trial before the Eastern District of New York Court viz, two businessmen of high 
standing in the community (the Sam Goody case); a high government official (Sena
tor Williams); a local, a long time Republican party chairman (the Margiotta case); 
and a long time fugitive drug dealer (Clymer case). Either no bail was required by 
the prosecutor or the Court, or bail was set without a pretrial investigation. 

It is additionally my contention and that of the Board of Trustees, E.D.N.Y., that 
pretrial'5ervices can be supplied by the probation departments attached to the Fed
eral Courts. Some question has been raised in previous testimony that the probation 
officer cannot do pretrial work. This is a gratuitous assertion and is totally unsup
ported by any facts. To claim such a psychological set in the minds of probation offi
cers or others is ludicrous and would be laughed "out of court" by psychologists. 
Can not a lawyer be a prosecutor, a judge, a defense counselor a legislator depend-
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ing on the role he is called upon to play? United States Probation Officers are first 
and foremost professionals. In the Eastern District of New York of the 52 probation 
officers presently on staff two-thirds have masters degrees and all have substantial 
experienc7 in social seryice positions. They regularly submit ~bjective reports to the 
Courts prlOr to sentencIng. They are not law enforcement oriented as has been inti
mated. For example, the original pretrial diversion program originated in the East
ern District of New York in the late 1930's under the name of the Brooklyn Plan. 
:rhis was ~nd is .a probat~on created and sponsored alternative to prosecution and 
IncarceratIon WhICh has SInce spread throughout the federal system and into many 
state justice systems. Additionally, the Eastern District of New York Probation De
partment in its efforts to assist clients and to avoid recommendations for incarcer
atio~ has devoted .mucl~ ~f its reso~rces to employment assistance; a total drug-care 
serVICe agency; prIson lIaIson to assIst the reentry of people to the community' thru
care service to maintain family ties while a person is incarcerated, and oth~r pro
grams to keep people on the streets and law-abiding. The probation department is 
well aware of the destructive impact of incarceration even at the pretrial stage of 
court procedures. Further, the probation department is already in a position, with
out any further cost, to render the entire panoply of its contacts and services to the 
pretrial detaine(~ without the costly duplication of such sf.·rvices that pretrial agen
CIes attempt to supply. The pretrial service probation officer would in all likelihood 
be a specialist in pretrial services. This. would probably only occur in a relatively 
few urban areas where the volume of thIS work warranted it. Advocates of separate 
pretrial service agencies admit that in the overwhelming majority of U.S. District 
Courts pretrial services would still have to be supplied by probation officers. It is a 
fact that th7 majority of the trustee operated pretrial agencies were headed up by 
U.S. ProbatlOn Officers and even staffed to some extent with U.s. Probation Offi
cers. Surely it can not be maintained that these men underwent some type of psy
chological restructuring in order to do their new tasks . 
. Fin.ally, to a.d~ress the cost factor with respect to separate pretrial service agen

cIe~, In my ~pInlOn, based on ~5 years in I?robation. services and some 14 years as 
9hief Pr~batlOn Officer, the~e !S no doubt In my mmd that adequate pretrial serv
Ices C~Uld be rendered by eXIstIng probation departments. Furtr..er, this could be ac
complIshed for 25% or less of the cost of the current experimental agencies' budgets. 
If probation were to assume responsibility for pretrial services the overhead for the 
age~cy both as to its admi1:1is~rative staff, separate housing, office equipment and 
clerIcal staffing w~)Uld be ehmmated. Staffi!Ig could also be considerably reduced by 
as much as two-thI.rds to ~hree-quarters of the present agency staffing pattern, again 
at a very s~bstantIal.savIngs to the taxpayers. Who states this so? In a recent poll, 
88 of 9~ ~~lef probatI.on officer.s stated they were willing and able to assume such 
~esponslblhty. The c~Ief probatlOn officers who stated they can supply pretrial serv
Ices are not self ~ervIng. They have no promotions to get for the added service and 
they are not askIng for any great increase in staff. Probation is willing and able to 
~sume another oI?portunity to be of service to the criminal justice system as it has 
In the past when It assumed parole services for the parole commission supervision 
services for the mili.tary, pretrial diversion services for the U.S. attorneys, and prer
elease and commumty contact for the Bureau of Prisons. Pretrial services can func
tion tomorrow !3-t little c<?st to the t~payer simply by assigning such responsibility 
to the .natlOnwide and hIghly professlOnal federal probation service. Ask the chief 
proba~lOn officers who ~re in the. field already working. Their answer is overwhelm
Ingly In favor of assumIng pretrIal functions and in opposition to the creation of a 
new and costly agency in the government. 

Mr. HUGHES. Mr. Tom E. Kearney, supervising Pretrial Services 
offic~r for the Eastern District of New York? We thank you for 
commg. 

TESTIMONY OF THOMAS E. KEARNEY 

Mr. KEARNEY. T}-~ank you, Mr. Chairman. 
you have alr~a~y received a copy.of my prepared statement. 

WIth your permIssIOn, I should now hke to summarize and high
light some of those remarks. 

The Committee o~ the. Judiciary is hea~ing testimony today rele
vant to the continuatIOn and expanSIOn of pretrial services 
throughout the Federal court system. In considering this motion, 
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let the committee be ever mindful of the accomplishments made in 
the original 10 demonstration districts. 

Due to the groundwork laid in .th?se 10 districts,. and based on a 
study of the comprehensive statistIcal data supplIed to .and co~
piled by the administrative office of the U.S. courts, prevIOUS testi
mony points to the success of these programs, and to the present 
call for continuation and expansion. . . 

We in the eastern district are proud of the contnbu~IO~s m~de ,by 
the pretrial services agency, co~tribution.s to t~e cnmlnal Justice 
system in general, and to t.he b~ll p;ocess .In partIcll:lar. . 

In each of the years SInce Its InceptIon, pretnal serVlCes has 
served not only an increasingly hig~er numbe~ of defendants, but 
has increased the quantity and qualIty of serVIces rendered to the 
court and to the defendants appearing before it. 

In ~ddition to quality performance of functions mandat~d by la~, 
in the preparation of informative, objective an~ profe~sIOnal ball 
recommendations and progress reports, the pretnal serVIces agency 
continues to expand its efforts with specific g?als in mind, the re
duction of crime committed by persons on ball, as well as the re-
duction of unnecessary pretrial detention... . . 

The ability and dedication of the officers In makIng avaIlable to 
all defendants services such as employment referral, tr~at~ent for 
alcohol and drug abuse, the execution of CJA forms for Ind~gent de
fendants, social service referrals, and defenda~t a~d famIly co~n
seling, are but some of the steps t.aken to maIn~aIn contact WIth 
defendants, developing a rapport WIth them, t~ndlng t~ reduc~ the 
amount of crime committed on bail, and redUCIng the rIsk of fl.1ght. 

The constant review of bail status on detained defendant~ has led 
to a noticeable decrease in overall detention rates. The In-house 
study on failure to appear cases presently being undertaken by o~r 
agency will lead us to the development of a profil~ study: on FT A ?, 
and allow for a more realistic analysis of factors ImpactIng on this 
vital question. . 

With more than 5 years' experience ~n the a~ea of ba;l, our pre-
trial services agency continues to grow In expe::lence. It IS prepared 
to be innovative and flexible in its daily operatIon~. . . 

No one can deny that the entire question of ball IS one that IS of 
deepest concern to members of the crimin~l justice system, as well 
as to the public at large; and that concern IS felt most deeply by ';ls. 

Our pretrial services agency, in its present structure, h~s a SIn
gular unobstructed function to perform. Weare able to dedIcate all 
of our efforts toward one common goal. Our skill, experience and 
training are centered in one area, the area of bail and the overall 
improvement of the bail process. . ' . 

If our courts are to be properly served in the questIOn ?f ball, If 
the rights of defendants and t~e co~cerns o.f t~e communIty are .to 
be protected, then pretrial serVIces In our ~IstrlCt must I?re.serve ItS 
identity, and continue to serve the court In those speCialIzed pro
grams it was privileged to establish. 

Thank you very much. 
Mr. HUGHES. Thank you, Mr. Kearney. 
[The prepared statement follows~] 
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STATEMENT BY THOMAS E. KEARNEY, SUPERVISING PRETRIAL SERVICES OFFICER, 
EASTERN DISTRICT OF NEW YORK 

I am pleased to have this opportunity to share with you some of my thoughts as 
well as the thoughts of the individual Pretrial Services Officers of the Eastern Dis
trict of New York, the line officers who day after day dedicate themselves to the 
service of the Court in a never-ending effort to improve the criminal Justice System 
especially in the sensitive matter of Bail. 

While the Committee is in fact hearing testimony relevant to the future status of 
Pretrial Services, the committee should not lose sight of past efforts and labors 
which had led to a discussion not only of the continuation, but the expansion of Pre
trial Services throughout the Federal Court System. 

The Pretrial Services Agency in the Eastern District of New York was one of the 
original ten demonstration districts established by law in 1975. It is an Agency 
under a Board of Trustees. While the concept of an agency established for the sole 
purpose of preparing pre-bail reports for Judicial Officers and an agency involving 
itself only with matte7tS pertaining to Bail had been in vogue in many state and 
local jurisdictions throughout the country prior to 1975, this type program was new 
to the Federal system. Like so many new programs, it was not readily received by 
the entire court family. The predictable roadblocks were present and each Demon
stration District had to endure the growing pains of an infant agency. 

Thanks to the dedicated professionalism of the entire staff of Pretrial Services in 
the Eastern District of New York, our agency has flourished and has made a contri
bution to the administration of justice in general, and to the Bail Process in particu
lar. 

We have especially devoted our efforts to the goals of Pretrial Services: 
(a) The reduction of crime committed by persons on bail; (b) reducing the volume 

and cost of unnecessary pretrial detention, as well as; aud (c) reducing the Failure 
to Appear rate for all released defendants. 

Pretrial Services in the Easterm District of New York is presently staffed by a 
Chief Pretrial Services Officer, Supervising Pretrial Services Officer, nine (9) Pre
trial Services Officers and a Clerical Staff consisting of an Administrative Assistant, 
three full time and one part-time Clerk/Typist. 

It is our policy to assign one Officer full time to our office in the Courthouse, and 
that Officer acts as a liaison with other Court Personnel and coordinates the inter
viewing process. Officers are assigned on a rotating basis to assist the Court Liaison 
Officer so tL ... t three Officers are on court duty each day. The non-assigned Officers 
do follow-up work on their cases, make field visits as mandated by the Judicial Offi
cer, make field visits when necessary to maintain defendant contact, and prepare 
updated progress reports for the Judicial Officers. One of our Officers is assigned to 
the Satellite Court in Westbury, Long Island and this Officer supervises defendants 
from the distant counties. On our staff, we have three Officers fluent in Spanish, 
one in Italian, one in Greek, while other Officers have a working knowledge in 
French, German and Yiddish. 

The most important function of Pretrial Services Officers is the interviewing of 
defendants prior to arraignment and the collecting of verified infilrmation concern
ing the defendant so that the Judicial Officer might receive a report indicating the 
defendant's community ties as well as other data pertinent to the question of Bail 
Release. It has been the policy of our Agency to consistently recommend the least 
restrictive conditions of release, and supervise only those defendants who present or 
seem to present some possible risk of flight. It is likewise our policy to interview all 
defendants accused of violating a Federal Statute, (cf. T. 18 USC 3154 (1)). Following 
the initial arraignment, each Officer assigned to a specific case is responsible for the 
post arraignment verifications so vital in the monitoring of a defendant. Criminal 
-~, ,'ord check, military verification, alcohol or drug counseling when mandated by 
the court or requested by the defendant, and the preparation of progress reports for 
subsequent court appearances. Defendants detained at initial arraignment receive 
special attention and review. Our agency has consistently been instrumental in se
curing post-arraignment releases without a serious increase in Failure to Appear 
Warrants. 

There are some who challenge the notion of interviewing all defendants, pointing 
out the fact that so many defendants are released on thE:,ir Personal Recognizance 
with no reporting conditions. Many of these defendants v,,:>luntarily appear at our 
office to secure our assistance in the matter of employment, drug or alcohol counsel
ing, educational referrals, and referrals to other Social Sel''Vice Agencies. Contact 
with these defendants allows us to develop a closer relationship with the defendant, 
and this type of contact may be one of the reasons fDr the low percentage ~f defend-
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ants in the Eastern district who are arrested wh'l . 
tacts are indeed very helpful not only in m 't .1 e on hBaIl. These additional con
in tracking a defendant who eventuall F o~y o{mg suc a defendant, but is an aid 
who are released with no supervisory c~nd~Ii~ 0 Ap~e~r. Many of the defendants 
arrest .. and look to the Pretrial Services A~ ns are e e~dants who have no prior 
steps m ~h.e Criminal Justice System. gency for a SImple explanation of the 

In addItIOn to the on-going preparation of B 'I R 
to ring of defendants, Pretrial Services Office al. fhPorEts, the Super~ision and moni-
perform many other functions. rs m e astern DIStrIct of New York 

One Officer, with prior experience in th tt 
notable success in the area of employme~tma fi er °t ~mployment Referral, has had 
sen~ defendants who are under no court re erra , os~ <;>f these referrals repre
avaIl themselves of this service. mandated superVISIOn, but freely choose to 

For defendants who admit to a drinkin bl 
a comm.unity b~sed hospital which has an

g o~~~ ~~' rn ?fhfic~r aC.ts. as a liaison with 
PretrIal SerVIces, Eastern district of N pa Ie~ a co olIc clImc .. 

study on all Failure to Appear cases ho ew York !S presently makmg an indepth 
file ~he tYI?e of defendant more likely t/b~~~~~ bemh~le to. ~ore accurately pro
~uctmg ~hIS study also acts as a liaison with an statIstIC. The Officer Con
mformatIOn to the Marshals regarding defe d th~ U.~ ~arshals, and transfers file 
warrants. It often happens the Pretrial S !l an s w o .. ecom~ the subject of FTA 
?elpful i~ apprehending a fugitive. It oft:~vhces has a

th
dd1tIo

h
nai mformation which is 

mf?rmatIOn: appens at t e Marshals l'equest FTA 
(1) On defendants never interviewed b PSA b 

PSA contact; (ii) on defendants whose iditia eca~se someo~e ~aw no need for 
case h~ been re-opened by the United State I complamt ~~s dIsmIssed, but whose 
who faIled to appear for a Probation Viol t' s A~tor~ey; ~lll) on Probation violators 
~o the. U.S. Probation Department for D ff IOd parmg; ~1V) on defendants referred 
mtervI~wed by PSA and on whom PSA e ~r[e. _ rosec~tIOn; and (v) On defendant.s 

Spamsh speaking Officers are called ~am ams an ~ctlve file. 
ants, especially foreign nationals the m~on to .exPli~nhto Sp~ni.sh speaking defend
through the Court system The a~e ft nner m w 11C a CrImmal case progresses 
cally of.uncalendared Co~rt afpeara~c:~ called upon to notify defendants telephoni-

PretrIal Services, in cooperation with th C " 
gram for selected Juvenile Offenders. e ourt, IS Implementing a Diversion Pro-

Durmg recent weeks many ubI' ffi' I 
in crime, have spoken ~f the n~ces~~t 0 oIc1a s, concerned with an alarming increase 
We fully concur. The Pretrial Service~ l a sou~d approach to the question of Bail 
takes pride in the progress made in th ge~cy m ~he Eastern District of New York 
yvhole question of Bail. We feel that wee thIlobophIC~1 and r~alistic approach to the 
m the Federal System in general. and in thveE e~n PID~ee~s m the approach to Bail 
ular. We feel that the entire Baii Process e as ern ~strIct C?f ~ew York. in partie
matter and deserves the undivided att t· and tIl that It entaIls IS an all Important 
experienced in the matter of Bail' an An IOn 0 '~h agency established, designed and 
concern is not only the continuation b~~~lr w: lr~ven effectiveness whose prime 
ess .. As a. group which has for the la~t fives ed ~.Improvemen.t of the Bail Proc
fes.sI~nahsm t~ward this goal, we are hoper )efh's t e Icat~d all of .It~ efforts and pro
CrImmal JustIce System we ma . u a , as a VItal and mcegral part of the 
York and share in this co~rt's con~t~~~tpI~ruseu,tto fs~rvet' thfie Eastern District of New 

1 0 JUs ICe or all. 
Mr, HUGHES. Mr Jack J Flyn Ch' f P . 

for the Eastern Di~trict of New Y' -k? I~1' Fitnal .S~rvices Agency 
you with us today. OT. r. ynn, It s good to have 

TESTIMONY OF JOHN J. FLYNN 
Mr. FLYNN. Thank you, Mr. ChairmaI! 
Mr. HUGHES Again with t b' t' ~. 

ceived in full, ~nd we'd app~~ci~t~e~·~fn, y~dur statem~nt will be re
mony. 1 1 you summarIze your testi-
~r. FLYNN. Mr. Chairman yo h h d 

thIS morning concernin th f u a~e ear many a statement 
would just like to relategto ;ouu~~~eo~~Iste~tCe of pre~rial.services. I 
~ate. I think the two that I'm going to bWO 

1 emk~' as time IS growing 
Important. e spea Ing about are rather 



--------- -- -- -

196 

I was a probation officer i? this court. for 17 years prior to my 
transfer to the pretrial serVIces agency m January 1976 .. For the 
last 4% years of my tenure as a prob~ti~m officer, I was assIgned to 
the magistrate part of the court as a halson officer. . 

I had the opportunity of be~ng close to th~ scene of see~ng what 
happened, particularly at arraIgnments, h~arlngs, at pleadmg.s, and 
sometimes at sentencing. On many occaSIOns, defendants dId not 
appear. h 

When the magistrate would ask, does .anyone here know w. ere 
the defendant is, the answer was negabye; no one had an~ Idea 
where the defendant was, or why he wasn t there at that particular 

time. I d h t 'd W In my opinion, pretrial services has fil eta VOl. e are pres-
ent in the magistrate's part of the ~ourt, ~here the great bulk of 
arraignments takes place. And I thInk we re able to n:ake . sta~e
ments to the arraigning judicial officer as to what the sItuatIOn IS. 

If the defendant doesn't show up-and by the way, he may I?-ot 
be able to show up; he may be in the hospital, he may 1;>e on a Job 
and was unaware that he had to appear that date. I t~Ink we can 
answer those questions which COG~d n~t be an~wered In the, past. 

The other thing I want to say IS thIs-and In fact, there s . o~e 
more after that-someone has said, in fact, many of us have saId It 
here this morning, including the judges who preceded us and 
others, that we should not interview every defendant. . 

No.1, 183154(1) says we should, the board of trustee regulatIOns 
says we should, and there are many reasons 'Yhy we should. ~here 
are a lot of things happening be~we~n a~ arraIgn~ent, a hearmg, a 
pleading, and sentence. SomethIng IS gOIng to radIcally change the 
man's backgrouJld. 

For example, he may move. We usually know wh~n he does, be-
cause he tells us. He may have a health problem WhICh may de,:el
op during the course of time; he usually tells us. He n:a~ ne~d a Job 
situation' he comes into the office and asks our specIalIzatIOn offi-
cer who handles employment, can she help him? . . 

In other words, these things do occur over the perIOd of bme be
tween arraignment and sentence. Befor~, th~re wa~ no ag'e~cy here 
to do this. There was no agency to monItor It. AgaIn, pretrIal serv-
ices has filled that void. . 

Another reason why we should monitor every d~fendant, or m-
terview and monitor every defendant-I'm not sayIng now, super
vise every defendant. The Bail Reform Act says releas~ them on 
the least restrictive conditions, which is personal recognIzance and 
an unsecured bond. Failing those two, you go up the ladder and try 
with a monetary bond. . . 

We should monitor everybody, for the slmple reason, thmgs, as I 
say, have happened an~ do occur duri~g that period of time. The 
most important thing IS too, we monItor the:n be?ause we ca~ 
follow them in the area of whether or not they re gomg to commIt 
a crime on bail. , 

You might ask, how do we do this? We telephone them. I don t 
think that's ::t restriction on their liberty, to telephone a defen~ant. 
They come into the office requesting help. On many occaSIOns, 
we've been able to assist them in that area. 
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I think we've, to this point, fulfilled the mandate of the Bail 
Reform Act in that regard, and also improved title 2 of the Speedy 
Trial Act. 

There might be a question, do I believe that everyone should be 
placed under supervision? I do not; because I've seen many a de
fendant who was not directly under supervision conditions imposed 
by a judicial officer, sail right through from arraignment to sen
tencing without any problems. 

I think it's a waste of time to supervise every single defendant. 
But I do believe that we should see everybody, because there is in
formation that can be developed, that at some future date, can be 
used; for example, by the probation department once a defendant 
pleads guilty. 

It is true that in a case where there isn't direct supervision, 
maybe there's not that plethora of information. But certainly, I 
know that two or three officers in my agency, when they have 
somebody under supervision, they got a lot of information, which is 
helpful to them in the preparation of their presentence report. 

One last item, and I will answer any questions that you have 
with regard to my own statement, It was brought up here long 
before I'm testifying today; as to how I think this operation should 
be managed. 

I think the members of the committee are well aware of other 
prior testimony as to how it should go. My own personal feeling is 
based on law and based on philosophy. 

On the law, each one should be given due process. The law also 
indicates the eighth amendment, 110 excessive bail. Now, what do 
you mean by that? Well, that question has been hassled over for 
many a period of time. 

The second thing is that the probation department deals princi
pally with convicted people. They're dealing with ;?robationers, pa
rolees, mandatory releasees, people sentenced under the Youth 
Corrections Act or the Federal Juvenile Delinquency Act; all con-
victed individuals. ' 

I cannot see putting presumed innocent people under that ap
proach, because I happen to know the attitude of probation officers; 
I was one. It took me 6 months from my transfer from probation 
into pretrial in order to get that idea out of my mind, despite the 
presence of FBI sheets showing a history of crimInality. I had to 
say to myself, this is another ball game here. 

So, my feeling on that score is that it should be a separate unit, 
under the direction of the administrative office, and under the im
mediate supervision of the chief judge of this court or his designee. 

As I say, I don't want to run on too long, but I wantnd to get that 
on the record. Thank you very much. 

Mr. HUGHES. Thank you. We appreciate your re'marks very 
much, Mr. Flynn. 

[The prepared statement follows:] 

STATEMENT OF JOHN J. FLYNN, CHIEF, PRETRIAL SERVICES OFFICER, EASTERN DISTRICT 
OF NEW YORK 

I first would like to express my appreciation to the Subcommittee\ for being al
lowed to express some opinions concerning Pretrial Services. 

92-180 0 - 82 - 14 
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As a former member of the U.S. Probation Department in this District for some 
17 years prior to my transfer to the Pretrial Services Agency in January, 1976, I 
believe I am in a position to offer some valid opinions concerning the continuing 
efficacy and value of Pretrial Services in this District. I firmly believe that the judi
cial officers and other entities in this Court are now well aware of our existence, our 
capabilities and our proven worth in the total bail process. I can remember well, 
prior to the inception of Pretrial Services, in my capacity, for 4V2 years, as Liaison 
U.S. Probation Officer for the U.S. Magistrates, how the bail process worked at that 
time. Since I was close to the scene, I observed, on many occasions, defendants fail
ing to appear for arraingments and hearings and warrants were issued. Also, de
fendants failed to present themselves for pleading and/or sentence, resulting in issu
ance of warrants. Neither the AUSA or defense couns!!l, at that time, seemed to be 
in a position to explain satisfactorily the non-appearance of defendants. Since the 
initiation of Pretrial Services, the situation has been immeasurably corrected. We 
have filled a void that was urgently needed. Pretrial Services has provided a mecha
nism for a more equitable determination of bail for defendants; a means of monitor
ing defendants while on bail; the capability of reducing unnecessary pretrial deten
tion; and a lessening of the commission of new crimes by defendants while on bail. 

As we all know, Title II of the Speedy Trial Act of 1974 was established as a corol
lary to ~he B.ail Reform Act of ~966. Its .two (2) ba&.ic functions are "the compilation 
and venficatIOn of background mformatIOn on persons who are charged with Feder
~l crir~es and the ~u'pervision of i~dividuals wh~ are re~eased from p.ret~ial custody, 
mcludmg the prOVISIOn of counselmg and pretnal serVIces." The objectIves of Title 
II are to insure the presence of defendants in Court when directed; to reduce the 
volume and cost of unnecessary detention; to reduce the commission of new crimes 
by those released on bail; and, in general, improve the operation of the Bail Reform 
Act. 

On February 13, 1980, the Chairman of the Probation Committee of the Judicial 
Conference which has oversight responsibilty for Pretrial Services, cited the success 
of the 10 demonstration district agencieS already established. He said in part "I can 
~ay that w.ith~ut exception those involved in the everyday workings of pretrial serv
ICes agenCIes m these ten districts, those being judges, magistrates, probation offi
cers,. defe~se counsel an~ prosecu~ors, all are testifying to these things; One, the 
conSIderatIOns mandated m the Ball Reform Act which go to the issue of bail. Those 
fac~o:s a:e now being brought to the attention of the judicial officer before a bail 
deCISIOn IS made, a final bail decision. Secondly, the quality of justice is being im
proved because the law is being carried out." 

As .far .as our ~wn operatio!! in thi~ Court is cO!1cerned, I think that the major 
contnbutIOn prOVIded by Pretnal SerVIces to the ball process has been the capability 
of interviewing and presenting to judicial officers verified summary or bail reports 
~m ~)\:er 90 percent of. all defen~ants who appear at the initial arraignment. Some 
mdiVIduals have preVIously mdICated that Pretrial Services neeu not interview all 
defendants who have been arrested for a Federal crime. While it might be true that 
a defendant may have committed a "non-serious" or "non-violent" crime and could 
be. safely re!eased into the community, it is precisely this type of defendant who 
mIght c~mstItute a pOSSible failure-to-appear risk in the future. Because of various 
factors mvolved su.ch as no stable residence, unemployment, prior non-appearances 
for court, and a hIstory of drug or alcohol abuse, we are careful to monitor these 
cases, particularly if the individual has a prior criminal history. 

Another good reason for interviewing all defendants rather than a selected group 
pr?v~des . Pretrial Services with the opportunity to monitor any future potential 
cnmmalIty. We a~e able to record any distinct changes in the defendant's back
ground such a~ reSIdence, employment, health, or even a status change in the Court 
process. Certamly after a plea or verdict of guilty, the likelihood of non-appearance 
mcre~e:s, the defend~t kno,,!,ing that certain sentencing awaits him. 

;Ad.dItIonally, Pretnal ~ervICes should interview everyone for arraignment on a 
cn~~nal offen~e because It provides a more equitable basis for reaching an informed 
d~c.IsIOn on baIl. .More accurate information is now available than heretofore for ju
dICIal officers WIth respect to the poor or disadvantaged who should receive the 
same treatment as the monied/represented individual. For example public assist
ance.may.be as firm a root in the community as a mortgaged home; 'a common-law 
relatIOnshIp may prove to be a solid condition for release than a sour or broken 
marriage. 
~ith resI!ec:t to detained defendants who are incarcerated after the initial ar

~aIgnment, .It IS the ongong practice of Pretrial Services in this District to reappear 
~n 9~urt WIth an upda.te~, verified package of release conditions that would allow 
JudICIal officers to reahstIcally re-evaluate the bail originally set on the defendant. 
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Alternatives for release are indicated and stringent conditions are recommended 
when the situation demands it, should the defendant be released. At the same time, 
detention costs are substantially reduced when the defendant is returned to the 
community. While there is no know reliable predictability factor available to indi
cate what crime might potentially be committed by a person on bail, whether re
leased initially or post-arraignment, it has been demonstrated that supervision, com
bined with a referral service for employment, housing, drug abuse treatment etc., 
has reduced the possibility of potentiai crime while on bail. 

For the past five years since Pretrial Services had been active in this District, the 
incidence of new crime by bailed defendants has decreased dramatically. For exam
ple, during 1980, from the total of 1,197 cases, 28 defendants or 2.3 percent were 
rearrested while on bail. During this same time-frame, 60 defendants or 5 percent 
were reported as having committed bail violations. This overall figure represents 
the number of defendants who were rearrested, failed to appear, and did not fulfill 
the conditions as imposed by the judicial officer. In each instance, these infractions 
were reported to the Court for appropriate action. 

What then has been some of the benefits and results that has accrued to the Fed
eral criminal justice system by the installation of Pretrial Services in this District? 
We thoroughly believe that through our combined efforts over the past five years, 
crime has been reduced on the part of bailed defendants; there has been a simula
taneous decrease in detained defendants; there has been an actual reduction in the 
failure-to-appear rate coupled with an increase in the release rate; there has been 
substantial cost savings to the government by the early identification of defendants 
who potentially could be considered for diversion from the criminal justice system 
as well as the telease of detained defendants into the community with supervision. 
Pretrial Services may not be the answer or panacea for all the ills and problems 
that plagues the criminal justice system. However, to this point, it has become a 
conduit of information for judicial officers and other members of the Court family 
without whose cooperation we would not have progressed as far as we have. We 
have fulfilled the mandates of Title II of the Speedy Trial Act and have conformed 
to the meaning and spirit of the Bail Reform Act although we are always looking to 
the future for ways to improve our function and operation. Pretrial Services is 
really an attempt to bring fairness to all defendants in the initial stages of their 
entry into the criminal process. It is also an effort to assist the Court in coordinat
ing activities which leads to rendering justice to defendants and at the same time, 
protecting the rights of society and the Government. 

I have one last observation or comment to make. It concerns the structure of Pre
trial Services for this District and how it should be managed. My own personal 
belief, based upon prior experience, is that is should be an independent unit of the 
Court based upon legal grounds. Whereas the Probation Department concerns itself 
with convicted individuals, it would seem to me, predicated upon the presumption of 
innocence of arrested individuals prior to convictions, a separate pretrial services 
unit would better serve the defendant's interests on contitutional grounds and due 
process. Further, it should be managed under the aegis of the Administrative Office 
and directly supervised by the Chief Judge or his designee. 

Mr. HUGHES. First, let me just say to you, Mr. Kuznesof, and you, 
Mr. Haran, as probation officers, I worked with probation officers 
for about 10 years when I served in law enforcement many years 
ago, and I have nothing but the greatest respect for probation offi
cers and the tremendous job that they do throughout the country. 

I just hope that you and you colleagues do not take the dispute 
over whether PSA's should be run by an independent agency or by 
probation as any indication that we, or some of our witneBses in 
these hearings, do not hold probation in the highest esteem, be
cause that's not the case. 

But the statistics, and that's one of the things that we're looking 
at, very clearly show that the boards have done a significantly 
better job, that they were a little slower in getting started because 
they were new, but once implemented, the independent boards in
terviewed more people, prebail hearing; there were more recom
mendations by the boards; the rearrest record did not significantly 
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increase-indeed, it was a moderate or declining, as were the re
cords in probation departments. 

So it makes those of us who are trying to decide this issue take a 
long, hard look. And I have a question for you, Mr. Kuznesof, 
which gives me some concern, because I compared the southern dis
trict with the eastern district with regard to the number of cases 
inteviewed, and there is a marked disparity. 

Maybe you can tell me, for instance, why in the southern district 
it seems that your office interviewed only 56 percent of the case
load this past year; in comparison, the eastern district had an in
terview record of 94 percent. 

What is the reason for that? 
Mr. KUZNESOF. I think Ms. Collins made a statement unique to 

the southern district, and it's really got nothing to do with the pre
trial service agency, except for the poor statistics. And you heard 
this morning the magistrate from the eastern district also refer to 
the uniqueness of the southern district, and that they have a cer
tain problem there. 

The problem is that we don't get the person as fast as the east
ern district does. We get as much as 21 % minutes, and many times 
less, to do the interview. 

Mr. HUGHES. There is a problem with notice before the arraign
ment? 

Mr. KUZNESOF. Before the arraignment. In fact, this has been a 
concern of our judges, of our probation committee, which just fin
ished a research project on that. 

We found out that the agents have the individual for about 14 
hours before they even touch the courthouse. Then the U.S. attor
ney has them for about 2 to 3 hours, and then many times the U.S. 
attorney will bring the man down to the magistrate, and only then 
are we notified to, "Come on down, we're ready for the bail deter
mination. 

And we may get as much as 5, 10, 15, or 25 minutes. This has 
been a problem from the start. The magistrates have brought it to 
the attention of the circuit. There has been a case on it, I think it's 
the Norton case, something that pertains to pedigree hearings of 
the U.S. attorneys for the southern district. 

We've been trying to get them to change this, to let us have the 
man as soon as he walks into the courthouse; but that is part of 
the problem. The problem is, we cannot get the man. 

It's amazing that we do as many investigations as we do in so 
short a time that we do have. ' 

Mr. HUGHES. Obviously, if in fact you don't have ample time to 
actually conduct a pretrial interview, that's not something that you 
have complete control over. But if I understand the statistics, even 
in the cases where detention was the result, there was no postbail 
hearing review in one-third of the cases. 

That means that, if the information I have is accurate, where 
there has been detention, there is no followthrough with those 
cases where detention resulted, in one-third of the caseload. 

Mr. KUZNESOF. No, I don't think that's correct, Congressman. I 
think we have a fine record of bail review. In fact, we may have 
three or four or five bail reviews. Am I correct? 

Ms. COLLINS. [Nodding affirmatively.] 

----------~--- ----------- -- --~ --- ----
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Mr. HUGHES. So you would dispute that data? 
Mr. KUZNESOF. I dispute those records; I dispute that fact. In 

fact, we're the only one also that has direct access to the FBI and 
to Albany, and now, within the next week, or the next week or two, 
direct access, to the New York State Police for criminal records. 

If we have these individuals in time, or if they just brought us 
their criminal records, we would have a criminal record for the 
magistrate in relatively few hours. 

Many times, we may receive the fingerprints card 1 day after 
bail has been set. Now, we're the only ones in this country who has 
this type of facility. We planned it actually before the passage of 
the Pretrial Services Act; we anticipated that we would be one of 
the districts chosen. 

At that time, we didn't know whether we were going to go board 
or go probation; but former Chief Judge David Edelstein, and John 
Connally, the former chief probation officer, and I worked it out, 
and we knew that we had to have criminal records. 

Now, because we have criminal records very quickly, and most 
probation departments around the country get their criminal re
cords 10 weeks after the man's fingerprints are taken-we get it 
within a day-our bail summaries are now being used for sen
tences. 

If a man pleads the week after on arraignment, he can be sen
tenced right then and there. So, it has speeded up the judicial proc
ess. We do have bail summaries. 

Also, we refuse to make a recommendation when we don't have 
enough time to investigate and study. 

Mr. HUGHES. 'VeIl, that's understandable. 
Let me ask you this. How do you secure the defendant for an in

terview, Do you do it by letting him know you'd like to inteview 
him? Do you telephone him, do you send him a letter where you 
have time? What is the practice? 

Mr. KUZNESOF. There are a n1;,mber of types of situations. I'll let 
Estelle Collins speak on that. I can also, but--

Mr. HUGHES. All right. Ms. Collins, can you answer that for me? 
Ms. COLLINS. First, Mr. Chairman, I'd like to follow up on Mr. 

~uznesof's response with respect to the number of pr.ebail inter
VIews. 

In my initial statement, I indicated that there was a need for ad
ministrative guidelines and court rules making pretrial services a 
part of the bail-setting process; and I think this is especially true if 
pretrial services is to operate under the probation department. 

This is not to be critical of our agency. However, the U.S. attor
ney's office, it appears, and it seems to be characteristic throughout 
the 10 districts, has developed a certain relationship with the pro
bation department; and I think it is necessary in the preparation of 
a presentence investigation, which requires a discussion of the 
events, talking about the case itself. 

This relatiOl~ship does not exist between the pretrial services offi
cer and the U.S attorney's office, because we are on opposing ends. 
However, there is a tendency to attempt to transfer this relation
ship to the pretrial services agency when it operates under the um
brella of the probation department. 
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And for that reason, I think many times we have been unable to 
conduct initial interviews, because there is a tendency to kind of 
pass over us and we will kind of understand that. 

With respect to detention, in my written testimony I made men
tion of the fact that there are a number of things that should be 
taken under consideration in order to assure that a pretrial serv
ices agency can be effective in its operation. 

One of those, of course, was that pretrial services must be noti 
fied of bail review hearings, in order that we can bring forth our 
information to the court that possibly could have an impact on 
bail. 

There have been a number of occasions where the pretrial serv
ices agency in our district had not been notified of b!:til review 
hearings, which means that the court did not receive the benefit of 
this information, which could have possibly led to a defendant's re
lease. 

Mr. KUZNESOF. Excuse me, let me expand. It would make no dif
ference whether it would be probation or independent, the relation-. 
ship with the U.S. attorneys, vvhich is basically a very good one. 

The southern district of New York has always held pedigree 
hearings. It's the only district in the country that does it. The 
judges, the magistrate, the probation officers, everybody, the de
fense attorneys, have complained about it, but they insist upon 
these pedigree hearings. 

One of the reasons why they will not let us have the individual 
first is that they fear we may advise them of their rights to a 
greater degree than they would; or they may misunderstand some 
of our statements. 

Now, this matter is being considered by the judges of the courts; 
as I said before, they're going to take it up to the circuit commit
tee. It's been a very great concern. We've had this problem right 
from the onset. 

We've had people from Washington come up and meet with the 
U.S. attorney a number of times. We have had many, many meet
ings, but this is one thing that they will not give up. 

As I said, it's the only district in the country that has it, and 
that's the reason for the low number of interviews. 

Mr. HUGHES. I see. 
Mr. KUZNESOF. But those we get, I think we do a very good job, 

and we provide good information to the judges and to the magis
trates. 

Mr. HUGHES. I thank you for that response. 
Do any members of the panel believe that it's not essential to in

terview all defendants in the system? Does anybody subscribe to 
the belief that we should be selective? 

Mr. HARAN. I do. 
Mr. HUGHES. Do you want to comment on that, Mr. Haran? 
Mr. HARAN. Well, let me give you an example right from this 

court. Taking place today, we have an Abscam case, we have a 
white-collar case, Mr. Goody, who is pirating tapes of rock stars, 
and we have a politician on Long Island, Mr. Manigotta, who is on 
trial for some type of misapplication of funds. 

---------
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I don't think pretrial services are needed in any of those cases, 
and I don't think the interview is necessary for the bail. I don't 
think the prosecutor is asking any bail in cases similar to that. 

Mr. HUGHES. Did you want to contribute to that, Mr. Flynn? 
Mr. FLYNN. Yes, I would like to counter by saying that even 

people who are released on personal recognizance or an unsecured 
bond, and then are referred to probation for what we call pretrial 
diversion, or deferred prosecution; there are the two. 

But there are occasions when that person doesn't show up, even 
for the interview. And we've gotten letters back, copies of letters 
that went to the U.S. attorney, indicating that so-and-so did not 
show up for the interview, we are returning the case back to your 
office for whatever action you wish to take. 

Now, that's a case with no supervision; and that's not a white
collar situation, either. 

Mr. HUGHES. I suppose it depends on what you perceive pretrial 
services can do during that period from the time a defendant 
enters the system until some disposition is made, either by a dis
missal of the indictment, or sentence, or what-have-you. 

There are some who believe that pretrial services can perform a 
myriad of functions such as supervision, because defendants, when 
they enter the system, change-their attitudes change. They get 
caught up in economic problems and social problems in the commu
nity, and their attitudes change, and sometimes they become more 
of a risk than when the defendant first came in contact with law 
enforcement agencies. 

There are others who feel that all pretrial services should do is 
determine what bail should be set. 

So do you think that perhaps the answer is to try to decide, first 
of all, what we expect pretrial services to do? What kind of func
tions are they going to perform? Are they going to be helpful to us 
in learning more about that defendant at every stage of the pro
ceeding? 

Are they going to be helpful through the entire process, includ
ing sentencing, if in fact the defendant is c'on"victed? 

Mr. HARAN. Well, undoubtedly some cases need some social serv
ice assistance; but as I said, many don't. 

Mr. HUGHES. Well, I'm sure that this committee can't sell social 
services at a time when we're going to be cutting back on social 
services-that would be the worst thing we could do for pretrial 
services. 

I think you can convince my colleagues in the Congress of the 
need to try to make more intelligent decisions early on about a de
fendant; such as, is he or she a good risk, is he or she a poor risk? 
Does he need help early on? Can we learn more about the defend
ant that possibly will save us money in the long pull? 

Can we learn enough about the defendant in that pretrial period, 
which has previously not given us much information? As the de
fendant enters the system and we see him or her over a period of 
months, can we learn something about him or her that might save 
us some dollars down the line? 

More importantly, can we learn something about the defendant 
that would enabla us to do a better job in understanding the de
fendant and seeing what he or she needs? These are questions I 



-~--~,..-- --

\ 

204 

think we have to ask ourselves in determining how to evaluate pre-
trial services. , 

Mr. HARAN. Well, we would agree with that tota~ly, even a, let s 
say, probation-run agency. It would be the same thIng; we want to 
get that information, too. 

Mr. HUGHES. I have some concerns, that I have heard many 
times from other people as well, that. one of the difficulties pretr~al 
services faces is that there is a certaIn amount of reluctance or In
ertia about pretrial services, because it's relatively new. 

You know we get comfortable with the old system. So, for this 
new idea to ~ork, why, we're going to have to chal1:ge.~ttit~des. It's 
been suggested that perhap~ ~f and as. we order pr~oritIes In an ex
isting department, whether It s probatIOn or anythIng else, and you 
start deciding where your resources, which are always short, are 
going to be committed, it's going to be the ne~ man on the block 
that's going to suffer early on, as you commIt resources to the 
other end of the criminal justice system. 

Do you find that that's a legitimate criticism, Mr. Haran, or Mr. 
Kuznesof? 

Mr. HARAN. I don't think so, Congressman. I think that whatever 
functions are designated to the probation department, t~at as an 
administrator, you of course allocate your personnel wIth some 
degree of priority. 

But for example, if I can, to the eastern district, which I'm most 
familiar with-for example, we have an unemploymant rate among 
those under supervision of 18 percent. So I have worked out two of 
my men who do nothing but employment counseling, pre-e~ploy
ment interviews, and so forth. And they even go out and do Job de-
velopment. . 

Now, I didn't need a law to tell me that that partIcular need 
should be fulfilled. Nobody's giving any dir.ections as to how many 
should be put in there. . 

'rhis is the type of thing if, for exaraple, probatIOn was to take 
over the pretrial functions, certainly I'd tell you right now, that 
however many men we felt were needed for that, that's what they 
would do in any specialized unit. 

Mr. KUZNESOF. And to expound on your point, Congressman, one 
of the reasons for the passage of the preti'ial services bill in 19~ 4 
was to provide services in the hope that, while a man is out on ball, 
he will not only receive the proper supervision, but services, s<? that 
during that interim, he would not have to go out and commIt an
other crime because of need or various problems. 

Now, we are very service oriented, both in pretrial and in pr:oba-
tion. In fact, we have funds given to us from some foundatIOns, 
given to probation which pretrial uses. This is not coming out of 
our country's Treasury. 

We have drug programs. If a judge wants to know whether a 
man is using narcotics, we can find out within 2 hours. This \,;-a~ a 
probation program which we also transferred and gave to pretrial. 

So, there are many, many services that can be just given and 
done by pretrial, because of the fact that it's in a larger organiza-
tion. 

Mr. HUGHES. Well, it's getting rather late. I'm sorry that we 
spent a great deal of time on what-obviously it's a very important 
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issue, probation versus the board. But that really isn't the Issue 
before the Congress, I hesitate to tell you. 

Tt~e issu~ before the ~ongress is pretrial services or no pretrial 
~ervlces. It s not a questIon of whether or not we're going to admin
Ister under one program or another. That's something that I'd like 
to have a little clearer answer to than I have to date, because there 
seems to be a genuine conflict on that issue. 

The only question is whether or not this noble experiment that 
we've embarked on with these 10 demonstration districts is going 
to be a part of our criminal justice system. That's the issue. 
. And ~hat, as a I?ractical matter, is important to my colleagues 
IS, does It work? Is It needed? And can it be cost efficient? Obvious
ly,. if. we ?an .get a little information, it's going to be helpful in the 
crImInal JustIce system. You can't really quantify that. 

But in these days of austere budgets, you're talking about a new 
program. The thing that you can point to which I think sells the 
program is that we know much more about this defendant at the 
early stages of the proceeding. 

So, a judge has a lot more information on which to make a very 
important decision on bail. Should the defendant be released on 
bail; under what circumstances, under what conditions? 

We have the potential of supervision for somebody who was a 
marginal case, and that's an individual that you're going to look at 
from ~ime to time; and if need be, call the judge or bring to his 
attentIOn the fact that we have a defendant who is not behaving 
and who presents some additional problems to the community. 

You also have the question of rearrest, and if we can reduce the 
incidence of rearrest, then we've served society. And it's also a con
tributing factor to understanding that defendant all the way along 
the line, as I've indicated previously. 
Tho~e are the things that are of interest particularly to this sub

commIttee. And even though Congressman Fish had to go to an
other meeting, he has a series of questions, as do we, which will 
bear on these issues in particular, that we'd like to address to you. 

Time isn't going to permit us today to get answers to some of the 
things that we'd like to know to help us better understand this 
pilot program and get some hard data that we can take back to our 
colleagues as we try to debate this issue in the Congress. 

So, if you would be willing, I'm going to hold the record open so 
that we can direct questions to you in those areas in particular, be
cause those are the things that I think are going to be of immense 
concern to my colleagues. 

. ~o with that, ~ want to thank each and everyone of you for 
gIVIng us your time today. I appreciate the time you've put into 
your formal statements. You've made major contributions and we 
appreciate it. ' 

[Whereupon, at 3:30 p.m., the subcommittee was adjourned.] 

- --~----- ~ 
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o ADDITIONAL MATERIAL 

Hon. WILLIAM J. HUGHES, 

ADMINISTRATIVE OFFICE OF THE U.S. COURTS, 
Washington, D.C., July 8, 1981. 

Chairman, Subcommittee on Crime, Committee on the Judiciary, House of Repre
sentatives, Washington, D.C. 

DEAR CONGRESSMAN HUGHES: Attached are our responses to the questions raised 
in your letter of May 13, 1981, following the hearings on pretrial services. If we can 
be of further assistance, please advise. 

Sincerely, 

Attachments. 

GUY WILLETTS, 
Chief, Pretrial Services Branch. 

1. If pretrial services were to become a function of the probation department, 
would this involve new training for current probation officers? 

Yes. Experience with the ten demonstration districts and the six volunteer dis
tricts has shown that for effective pretrial procedures to be established by existing 
staff, training is essential. In fact, some CPO's and line officers have said "that it is 
easier to train a new employee than it is to retrain probation officers to perform 
pretrial services." 

2. During the trial period for the ten demonstration districts, did any probation 
districts, other than the demonstration districts, attempt to provide pretrial serv
ices? If so, with what results? 

Yes. Seven districts attempted to provide pretrial services with varying degrees of 
success. Three of the seven in our judgment were ineffective. (See attachment 1.) 

3. In a nonprobation run PSA, would the chief pretrial services officer do only 
supervisorial work, or would he or she also do "line" work? 

We project that a chief or supervising pretrial services officer in a non probation 
run PSA would perform "line" work in over 60 percent of the districts. 

4. Is there a difference in the number of staff members required to run a pretrial 
services agency in a board district as opposed to a probation district? 

Experience has shown that staff needed to perform pretrial services in board dis
tricts and probation districts is essentially the same. 

5. Have there been any estimates of staffing needs of probation-run, as opposed to 
independent, agencies to conduct pretrial services? If so, who made the estimates 
and what were the results? 

The Probation Division of the Administrative Office has examined very carefully 
the projected' workload that would be generated in each judicial distrIct if pretrial 
services are established either in probation or separate from probation and conclud
ed that the number of staff members required would be essentially the same. (See 
attachment 2.) 

6. Are there defendants who are currently being released on personal recogni
zance or other nonmoney bonds who, in your opini!>n, would not have been but for 
the report, recommendation, or other intervention of PSA? 

Yes. Judicial officers have stated and the experience of the ten demonstration dis
tricts confirmed that providing verified information to the judicial officer results in 
more equitable release decisions. Without sufficient verified information judicial of
ficers may set release conditions that are too stringent or too lenient. 

7. Do you think that most of the information currently supplied by PSA could 
have been adequately supplied by the defense and the government instead? 

No. The prosecution (government) may have a tendency to provide information to 
substantiate high bail or more restrictive release conditions except in those in
stances where they want a defendant released. The defense on the other hand may 
tend to emphasize those areas that would cause less restrictive release conditions 
than are appropriate. The availability of information that has been verified and ob
jectively presented provides the judicial officer with an opportunity to base his deci
sion on more reliable information. The priorities and resources of most law enforce-
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ment ag~ncies andlor def~nse coul1:sel would ~?t allow them to provide the judicial 
offIcer wIth the necessi;lry mfo:mabon .. In ~ddlbon, our examination of non-PSA dis
~~~ts revealed that thIS type mformatIOn IS not being provided to the judicial offi-

8. What .is the effect, if any, of money bonds as opposed to nonmoney bonds in 
terms of faIlure to appear rates and pretrial rearrests? 
FT We hav~ not been. able to discover any significant statistical correlation between 

I 
A or cnme on ball and money bond vs. nO:i1.nloney bond for those defendants re

eased. 
9. Wha.t is. the relationship, if any, between the Heriousness of the crime charged 

and th:e hkehho~d ~hat.th:e defe~dant will fail to appear in court? 
~ vrulable ~tabsbcal mformatIOn does not indicate that seriousness of offense is a 

rehable predIctor of FTA. (See attachment 3.) 
· 10. If PSA does not interview all defendants, how would you suggest distinguish
mg be~ween those who will and who will not be interviewed? 

In VI~W of the ans~~rs to preceding questio,ns th~re is obviously no general way to 
determme who woU1Cl and who would not be mterVIewed. However if a decision had 
to be made we. advocate interviewing all defendants charged with felony offenses 
· 11. ~n ~robatIOn-run pretrial districts, does the same person conduct the pretriai 
mvesbgatIOn as ~oes the presente~ce report if the defendant is convicted? 

N? Generally m the five probatIOn-operated pretrial services districts the pretrial 
ser:'ICes proced.ures have. been carri~d o.ut exclusively by a separate unit in the pro
batIOn office WIth: e~cepb?n of one dlstnct where probation officers in branch offices 
c?nduct6d the ball mtel'Vlew and subsequently conducted the presentence inve:stiga
tIOn~. In two of the seven volunteer districts the officer who conducted the bail in
tervIew would also conduct the presentence investigation. 

ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS 

H W 
Washington, D.C., June 4, i981. 

on. ILLIAM J. HUGHES, 
Chairman, Subcommittee on Crime 
Cannon Office Building, Washingt~n, D.C. 
· DEAR CONGRESSMAN ~UGHES: Enclosed you will find my responses to the ues

tIOns you sent me regardmg the operat ,ons of the Pretrial Services Agencies q 

I
If I may be of any further assistance to you or the Subcommittee on thi~ matter 

p ease contact me. 
Very truly yours, 

Enclosure. 

DANIEL B. RYAN, 
Pretrial Services Specialist. 

1. What pe~centage .of wo~king time is spent on each PSA function? 
. 45 percent IS spent mtervlewing, verifying, preparing reports and attending hear
mgs! 30 percent IS sJ?en~ on ~upervision activities; 5 percent is ~tilized reviewing de
~enrd!! cases ~md. bail VIolatIOns; and 20 percent is spent on miscellaneous activities 

t
I?C u m

d
g reVleW!ng case files, reviewing worksheets, gathering followup informa: 

IOn an completmg the data requirements. 
2. What contribution does PSA make toward preventing crime by defendants who 

present danger to the community? 
. PS1 identi?es pot~l1:tially dangerous defendants which results in recommenda

tIons or specIal. ~ond~tIO!!S of release, such as travel restrictions, reporting require
ments, and .par~I?IpatIOn m treatment programs. 

3. Ma~ a JudICIal officer revoke bail for a defendant who presents a danger to the 
commumty after they are released? 

At the present time, a judicial officer may not revoke bail on a defendant who 
presen~ a danger to the c:ommunity after release because under the Bail Reform 
Actdi;l Judge may only consIder a defendant's likelihood of appearance when setting 
con ltIons of release. 

4. Wo~ld .changin~ the bail lay; to allow a judicial officer to take danger to the 
commumty mto consIderation improve its operation? 
. ~s lon~ as the purpose of bail is to assure the appearance of a defendant at trial 
It IS ,not h~ely t~at. allowing a judicial officer to take danger to the community into 
cons.lderatIOn wIll II?prove the. Bail Reform Act, since potential flight risk and 0-
tenbal danger constItute two dIfferent issues. p 

q 
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5. What efforts have been made to prevent PSA from supervising unnecessarily? 
For example, what is the reason for the disparate rates of supervision between the 
Eastern and Southern Districts of New York? 

The Pretrial Services Branch has recommended through training sessions and 
formal memoranda that PSA's recommend the least restrictive conditions consistent 
with the Bail Reform Act. 

The Southern District of New York is a probation-operated PSA and may be influ
enced by the philosophy generally subscribed to in probation that supervision is "in
herently good." The agency tends to recommend supervision as a condition of re
lease where its value may be limited. In contrast, the PSA in the Eastern District of 
New York was established independent of probation with a strong commitment to 
recommending supervision consistent with the mandate of the Bail Reform Act and 
relevant case law. 

6. What percentage of defendants have had previous contact with Federal proba
tion? In those cases, does probation provide defendant information to the PSA? If 
probation performs the PSA functions, would it provide an advantage in this area? 

A. A recent review of the five probation-operated PSA's reveals that 2 percent to 
3 percent have had prior contact with the probation office in four of the districts. In 
the fifth district, 6 percent had prior contact but in most cases these were probation 
violators from other districts. 

B. Where prior contact has been made, information is provided by probation to 
PSA. However, the same is true in the five bpard-operated districts. Any advantage 
to probation-operated PSA based on this area of concern would be negligible. 

7. What outside factors effect PSA's ability to provide PSA information to judicial 
officers? 

The failure of law enforcement agencies or United States Attorneys to notify PSA 
in a timely fashion is one major factor. The lack of scheduled bail hearings in some 
districts is another factor. Lack of efficient criminal history retrieval systems is still 
another factor. 

8. How often do PSA's bail recommendations differ from those of the United 
States Attorney? 

The recommendations of the PSA differ from those of the United States Attorney 
in 25 to 30 percent of the cases. 

9. Why do the Eastern and Southern Districts of New York have such relatively 
high failu.re to appear rates? 

The failure to appear rate in Eastern and Southern Districts of New York are 
only slightly higher than the overall rates. However, possible reasons are (1) New 
York City is close to two international airports and a third domestic airport, (2) has 
a relatively high percentage of defendants who are aliens, and (3) has a highly tran
sient population. 

10. Why are PSO prohibited from discussing the elements of the crime with the 
defendants when the judicial officer must take such elements into consideration 
when setting bail? 

PSO's are prohibited from discussing the elements of the crime with defendants 
because they are not trained to weigh evidence. The judicial officer is best able to do 
this after he or she receives that type of information relating to the crime from the 
U.S. attorney and the law enforcement agents. 

11. What is the general procedure for notifying the cou ... t about bail violations? 
When a defendant has violated the conditions of his or her release, a memoran

dum which explains the violation and recommends an appropriate action is pre
pared by the pretrial services officer in charge of the case. The me:norandum is im
mediately reviewed by a supervisor and sent to the judicial officer. In some districts 
the memorandum is sent to the assistant U.S. attorney and defense counsel at the 
same time. 

12. What is a technical violation? 
A technical violation takes place when a defendant fails to follow the conditions 

of relemle as set by the judicial officer. An example would be the failure of a defend
ant to attend a drug treatment program. 
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U.S. DISTRICT COURT, 
EASTERN DISTRICT OF NEW YORK, 

PRETRIAL SERVICES AGENCY, 
Brooklyn, N. Y., June 3, 1981. 

Representative WILLIAM J. HUGHES, 
Chairman, Subcommittee on Crime, Judiciary Committee, House of Representatives 

Washington, D. C. ' 
DEAR CONGRESSMAN HUGHES: Reference is made to your letter of May 13, 1981 in 

which you ask that I respond to the enclosed questionnaire which accompanied your 
letter on matters pertaining to Pretrial Services Agencies. Please excuse the tardi
ness of my letter to you as I was attending the Chief U.S. Probation Officers Man
agement Seminar in St. Louis, Missouri the week of May 17, 1981. I will, however 
provided a brief response to each question and number them accordingly. ' 

(1) Percentage wise, it would be difficult to assess the amount of time spent by 
each PSO on the collective bail process and more specifically on information-gather
ing, supervision, providing social services and diversion programs. Each case that 
comes before PSA is unique and may present problems that require more intensive 
work and investigation than the ordinary "run-of-the-mill" type of case. The process 
of opening and closing a PSA case is also time-consuming and may require more 
time e.g. the compilation of verification reports and the chronological status record
ing of persons who are placed under our jurisdication. When not directly involved in 
the bail process, PSOs in this Agency have certain other duties such as counselin?: 
job referral, liasion with community agencies, cooperation with thl~ U.S. Marshal ~ 
Service in the apprehension of defendants on warrants and F'l'As (failures-to
appear) cases etc. Thus it would be hard to place a "handle" on the exact amount of 
time each PSO requires for the fulfillment of their duties. I might mention here 
that we have not been involved in the diversion program. This function is being 
handled by the Probation Department at the present time. 

(2) After five years of experience dealing ill pretrial and bail issues, our staff is 
adept and quite aware of the "danger to the community" issue. However I would 
like to emphasize that EDNY Pretrial is not in the "business of wholesale' release" 
of defendants. By law, Judicial Officers, at present are guided by the Bail Reform 
Act and are required to weigh the evidence of the offense against the defendant as 
well as .th~ ba7kground of the defend apt's I?rior 7riminal activity, if any. Particular 
empha~Is IS dIrected .to t!:e defendant s p~IOr hIstory of non-appearanc~s in court, 
probatIOn or parole vIOlatIOns, and the serIousness of the offense commItted. Viola
tion of conditions of release and re-arrests are always reported to the Judicial Offi
cer and the U.S. Attorney for appropriate action. One would, however be naive to 
think that Judicial Officers, at one time or another, have not th~ught of the 
"da~ger to the community" issue when considering bail on certain type defendants. 
In VIew o~ the community's increased pressures and feelings regarding crime in gen
eral, pbsslbly the Congress should take into consideration this issue but not at the 
expense of due process and the defendant's rights under Constitutional guarantees. 

(3) The provisions of the bail process, in conformity with present legislation re
qUIre that a person be released on the least restrictive type of bail, personal rec~gni
zance or an unsecured bond. If the defendant cannot meet or satisfiy this type of 
release, ther are other forms of release, more restrictive and monetary in nature 
that can be considered. Present bail laws do not require that every defendant should 
be placed under .s':1pervis~on. This Agency, in fact, only recommends conditions of 
relea~e or supervl~IOn be Imposed on defendants who appear to be a bail risk due to 
certam problems, I.e., alcohol or drug subBtance abuse, residence instability, lack of 
employment, and a history of non-conformity with specific societal mores. I heartily 
endorse the proposed legislative change in n.R. 3481, under Title 18, Section 3154 (2) 
which would require guidelines for supervision to avoid unnecessary supervision 
B:nd the specifi~a~ion of factors not requiring supervision. It might be well to men
tion here that It IS a rather known fact that an overabundance of restrictive condi
tions placed on a defendant could and has led, in the past, to violations of bail. 

(4) Although it happens occasionally, Federal probationers who are rearrested 
while on supervision are not treated in any different manner than a new arrestee. If 
PSA. has know.ledge that a defendant is ~nder Federal probation supervision, con
tact IS made wIth the local office. Many times, PSA is the "first to know" of the re
arrest. The probation file, however, might not be available at that moment and 
th~re ma,Y not .be any relevant information on hand which might be useful in the 
ball conSIderatIOn. Also, many probation officers are unaware or not familiar with 
the Bail ~eform Ac~ ~md. its ~uide~ines ~>n bail decision-making and tend to be quite 
conservative and rIgId m dlsclosmg eIther favorable or unfavorable information 
which might assist Judicial Officers in arriving at an informed bail decision. The 

JJ 

211 

idea of locating the Pretrial Services unit within the Probation Dt!partment would 
add, little, if any, assistance to Judicial Officers in the bail process. In this district, 
our Board Agency provides information, following conviction, to the Probation De
partment for the preparation of presentence investigations. Althou~~h it is now re
quired that a brief statement be included in presentence reports regHrding a defend
ant's participation with Pretrial Services, not all probation offictrs contact our 
Agency for this input. Also, on some occasions, our Agency receives either the 
wrong release form or a release form not signed by both the defendant and counsel 
when probation officers request our information. It seems that some of them do not 
quite understand our rules of confidentiality. 

(5) Although there may be other cogent factors affecting our ability to provide Ju
dicial Officers with verified pre-bail information, I would like to address what I 
think is one important element-time. Every defendant, regardless of the offense, 
should have the opportunity to be interviewed by PSA prior to the bail determina
tion, according to due process. An ideal solution w,)Uld be the establishment of a 
definite time-table during the working day for arraignments to take place. Once a 
definite time is established, it will provide PSA as well as other interested parties 
involved in the bail process with the opportunity to prepare adequately for a court 
arraignment. It would eliminate a lot of confusion, haste, and inadequate bail re
ports due to unnecessary time constraints. 

(6) It is the practice of this Agency to record the difference of bail recommenda
tions by the AUSA and Pretrial Services in the case folder. Also it includes the 
actual bail set by the Judicial Officer. Our bail recommendations for people who 
appear to be bag risks would normally be high but also with a practical view as to 
what the individual's resources are; the AUSA might ask for an astronomical bail to 
indicate their feeling someone is a high risk but with little relevance to the person's 
resources e.g. someone with no visible finances who is a high risk might elicit a rec
ommendation from PSA of $150,000 surety bond whereas the AUSA might ask for 
$1,000,000. Conversely, if someone promises cooperation but seems to be a bad risk 
according to PSA (poor reporting to local probation officers, drug habit, etc.) we 
might recommend a surety bond whereas the AUSA might recommend an unse
cured bond. When this Agency has determined that an individual seems to be the 
kind of person who will return to Court, we try to make recommendations that will 
not force the defendant to seek a bail bondsman. Sometimes, this means a creative 
bail recommendation e.g., several collaterals with specific supervision. The AUSA 
however would tend to recommend a surety that the defendant can make but that 
will force or suggest the defendant seeking out a bondsman. 

(7) I can only speak to the statistics that we have com riled in EDNY over a five 
year period regarding the failure-to-appear rate. Having processed almost 6,000 
cases since April 1976, at the present we have approximately 90+ cases that we can 
term truly FTAs. Also, a lot of these cases are the result of confusion about future 
court dates and/or negligence or carelessness on the part of the def.endant. We feel, 
however, that our FTA rate is one of the lowest of the ten demonstration districts 
when you look at the overall figure of the number of defendants processed. 

(8) Each defendant, prior to the interview, is provided with and signs a "Rights 
Form." Among its provisions is the statement "I understand that I will not be ques
tioned about the details of the offense for which I am now being charged." each de
fendant at the arraignment stage, is under the presumption of innocence. PSOs do 
receive information from the arresting agent and the AUSA regarding the defend
ant's involvement. I personally feel that hearing both the agent's and the defend
ant's version of the arrest and the offense would not jeopardi7:e the defendant's 
status before the court especially since the information obtained by Pretrial cannot 
be used for purposes of trial on the substantiw offense according to the rules of con
fidentiality. Onte positive aspect of knowing something about thfl offense would aid 
PSA in arriving at a proper bail recommendation. 

(9) Our PSA staff has been instructed to notify, by memorandum, the Judicial Of
ficer and the AUSA when bail conditions have been violated. Usually, if the viola
tion is serious, bail might be revoked on our recommendation. Also, the conditions 
of release might be reevaluated and a bail review held so that the defendant has an 
opportunity to explain his failure to abide by the conditions originally imposed. A 
Iitechnical violatJion" might occur when a defendant fails to communicate with the 
PSO as previously instructed, e.g., fails to telephone three times per week as or
dered by the Judicial Officer but phones in but once duting the week. Usually, in 
this case a warning suffices and the situation is rectified. 

(10) In the testimony before the Sub-Committee on Crim~ Oli April 6, 1981, both 
the Federal Publi,c defender and the Private Attorney indicated that the defense 
cannot adequately provide pertinent information at the time of arraignment for an 
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informed bail decision. Secondly, they both have the defendant's "interests" at stake 
and are not about to portray their client in a "bad light." With respect to fue gov
ernment prosecutor, he seems only interested in supplying positive information if a 
defendant has been cooperative, promises cooperation, or the case is very "small po
tatoes." On the other hand, defense counsel seems usually to supply only a positive 
type recommendation. It has been noted that defense lawyers make bail applications 
when they have the poorest conceivable risks to work with. conversely, the govern
ment attorney sometimes uses unprovable speculative information to back up a high 
bail recommendation. 

(11) This is a difficult question to answer. I am not that familiar with the intimate 
operation of Probation-run Pretrial Services. In their case, however, I would assume 
that any information that is available in Pretrial Services files is automatically 
turned over to Probation Officers for presentence reports after conviction. In this 
district, however, we are still bound by Board rules which require that the defend
ant and his attorney sign a release form before information is given to the Proba
tion Department. As a former U.S. Probation Officer for some 17 years in this Dis
trict and having been involved quite intimately with the bail process for the past 
five-and-a-half years, I have always felt that Pretrial Services should be apart and 
distinct from the Probation Department since the two units have opposing purposes 
and viewpoints in their respective functions. If Pretrial Services would be absorbed 
into the Probation Department, I believe that it would set a dangerous precedent, 
both legally and philosophically, particularly in the area of sentencing following a 
conviction. Even though Rule 32(C) provides for disclosure of the presentence mate
rial to defense counsel and his client, I do not believe that the time has come when 
Probation Officers can wear "two hats" and, although they may be professionally 
prepared to do pretrial work, it is quite possible that with all the other important 
obligations incumbent upon Probation Officers, Pretrial Services would suffer and 
be diminished in the long haul. 

I wish to thank you very much for allowing me to come before your Committee 
for testimony on April 6, 1981 in connection with proposed House legislation on Pre
trial Services. If you desire any further information or if I can be of assistance to 
you, please do not hesitate to communicate with me. 

Sincerely yours, 
JOHN J. FLYNN, 

Chief, U.S. Pretrial Services Officer. 

U.S. DISTRICT COURT, SOUTHERN DISTRICT OF NDw YORK, 
PROBATION OFFICE, 

New York, N. Y., June 3, 1981. 
Re Pretrial Services Act of 1981. 
Mr. WILLIAM J. HUGHES, 
Chairman, Sui .. rJmmittee on Crime, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

DEAR MR. HUGHES: The following consti.tutes our responses to the questions raised 
by the Honorable Hamilton Fish, Jr., as transmitted in your letter of 5/13/81. 

(1) Responses to item No.1: Pretrial Services Officers spend 1/4 of their time in 
information gathering, 1fa of their time providing supervision and social services, V4 
of their time administering the diversion program and 20 percent of their time pro
viding statistics. This may total more than 100 percent, but our staff does consider
able overtime in order to accomplish all their tasks as required by the Speedy Trial. 
Act of 1974. 

(2) Responses to item No.2: We monitor the acrivities of defendants placed under 
Pretrial Services supervision and report back to tile appropriate judicial officer any 
behavior which constitutes a violation of bail conditions or which may indicate a 
possible threat to society. 

The judicial officer will then modify a defendant's bail in an appropriate fashion, 
and may even revoke bail. There is no need to change the law since the judge al
ready has the authority to revoke bail. If an individual is considered to be a danger 
to the community, it is assumed that he will be arrested by local authorities because 
of his behavior and therefore will not be available to our Court for final disposition. 

(3) Responses to item No.3: The term unnecessary supervision is very ambiguous 
and virtually meaningless because of its vagueness. If a court places a defendant 
under supervision then we must assume that the court and others deemed that this 
is necessary. Supervision has a double meaning in the Southern District of New 
York. It means monitoring a defendant's activities and more than that, the provid
ing of social services. The Speedy Trial Act of 1974 devotes approximately 60 per
cent of its language to the provision of services. If it should be determined by the 
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Pretrial Services Agency that supervision is not necessary, then a report is written 
to the court and a reduction of the bail condition is recummended and usually 
granted. 

It is our understanding that many Congressmen and Senators wish to increase 
the number of indi~iduals placed under supervision during the bail period. 

(4) Responses to.Item ~o. 4: Our records.check r.eflects that two or three percent 
of the def~ndants mterv~ewed by the P~etr~al ~ervices Agency have had some prior 
contact WIth the ProbatIOn Office of thIS dIStrIct. From the onset, Pretrial Services 
has. been c~msi.dered to be an i~tegrate~ function of this department. Therefore, the 
e~tI!e file IS gI~011 to th~ PretrI!ll ServI~es Officer upmediately. Likewise, after con
Vl.ctI?n, the entire PretrIal SerVIces file IS made avaIlable to the presentence writer. 
Fma~ly, after the presentence report is completed it is given to the Pretrial Services 
Agency so that they can complete their file and prepare the dab: code sheets which 
are necessary for the research required under the Speedy Trial Act of 1974 . 

As indicated, ~he cordination of the two agencies' efforts assist in the bail process, 
speeds preparatIOn of t~e prese~tence report, .i~proves the judicial process, and fi
nally provIdes research mformatIOn. In our opmIOn, the integration of the two func
tiom1 is an absolute necessity. 

(5) Responses to item No.5: 
There is a myriad of factors, including those listed below and others: 
(a) Timely availability of defendants for a pre-bail interview' 
(b) Timely availability to obtain prior criminal record' and ' 
(c) Sufficient time to make necessary verifications and determinations. 
~fforts hav!'l been made .to. increase the amount of time to prepare for bail ar

raIgnments, I.e., the acqUlstlOn of our own Fingerprint Identification Network 
Sy~tem which has been improved recently. Magistrates and Judges have endeavored 
to mduce the U.S. Attorney':; Office to eliminate their pedigree hearings and agents 
have been encouraged to brmg defendants directly to the Pretrial Services Agency 
upon entering the Court's premises. 

(6) Responses to item No.6: A recent study indicated that the recommendations of 
the Pretrial Services Agency differ from those of the U.S. Attorney's Office approxi
mately 60 percent of the time. 

(7) R~sp~nse to item No.7: vye can not make a comparison between the two New 
York dIStrICts and other dIStrICtS because we do not have the available statistics. 
However, our statistics reveal that since Pretrial Services for the Southern District 
of New York was organized, the failure-to-appear rate has been reduced over 70 per
cent as revp.aled by the following chart: 

Year 
Total number Total number Percent of 
of defendants of defendants defendants Percent of 

released failing to failing to change 
appear appear 

944 69 7.3 0 
1,007 54 5.4 26.0 

897 45 5.0 31.5 
847 18 2.1 71.2 
194 4 2.0 72.6 

1976 ...................................................................................................... . 
1977 ...................................................................................................... . 
1978 ..................................................................................................... .. 
1979 ..................................................................................................... . 
1980 ..................................................................................................... .. 

A possible simplistic and obvious reason for the higher failure-to-appeal' rate 
could be because of the large number of individuals prosecuted in the metropolitan 
area and the seriousness of the offense. 
. One-third of the defendants who appear before the Court are charged with narcot
IC offenses. We also have a large number of individuals charged with various types 
of fraud offenses. Our research reveals that these individuals have a higher than 
average failure-to-appear rate. 

(8) Responses to item No.8: The answer is quite simple. Pretrial Service Officers 
are forbidden by law to do so; i.e. Speedy Trial Act of 1974. 

(9) Responses to item No.9: The appropriate judicial officer is notified quickly by 
way of memorandum. ~hen~ver bail conditions have been violated. Any failure to 
follow ~he ex.act ~ondltIons.lmpose~ by the court constitutes a violation. In general, 
the serIOUS vIOlaho~s of ?all are fallure-to-appear and crimes committed on bail. An 
example of a techmcal VIOlation would be: failure-to-report on the proper day desig
nated; failure-to-report change of address prior to moving; etc. 

(10) Responses to item No. 10: Definitely No! 

92-180 0 - 82 - 15 

~ 
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As noted we differ from the U.S. Attorney's Office 60% of the time. We do not 
have research available to indicate the degree to which we differ from the defense. 
Research has revealed that there are more failure-to-appear occurrences when the 
Judge accepts the U.s. Attorney's recommendations rather than ours. 

Pretrial Service Officers have professional training in interviewing techniques, in 
the use of comIPunity resources and in the discovery of underlying social problems 
that may not always appear on the surface. Defendants are usually rather open 
with a Pretrial Service Officer about their backgrounds and quickly discover that 
these officers will readily attempt to assist them in resolving their long range prob
lems. The Pretrial Services Agency presents itself as a neurtal party trying to assist 
a defendant in successfully resolving his involvement within the judicial system. 

(11) Responses to it.em No. 11: No. The Pretrial Services Agency in the Southern 
District of New York and the Presentence Unit are two separate sections within the 
Probation Department. One handles pre-conviction and the other handles post-con
viction. By sepurating the two functions we avoid many legal problems and each 
group is trained and works within its own specialty. 

Please advise if we can be of further assistance to you. 
Respectfully submitted, 

MORRIS KUZNESOF, 
Chief, U.S. Probation and Pretrial Services Officer. 

U.S. DISTRICT COURT, EASTERN DISTRICT OF NEW YORK 
PRETRIAL SERVICES AGENCY, 

Brooklyn, N. Y., May 29,1981. 
Hon. WILLIAM J. HUGHES, 
Chairman, Subcommittee on Crime, Committee on the Judiciary 
House of Representatives, Washington, D.C. ' 
DE~R CONGRESSMAN HUGHES: I.am for.warding my response to the list of questions 

su1;>mItted by Congressman HamIlton FIsh. The responses to the enclosed question
naIre reflect not only my personal feelings, but also the opinions of some staff mem
bers. I s?a,u num~er each paragraph to correspond to the questions posed. 

(1) It .IS ImpossIble to break down by percentage the amount of time spent by each 
officer In the particular areas suggested by the question, since the question does not 
cover all of the facets of work carried on by the officers on our staff. In addition to 
t~e regl!-lar dutie~ of ea~h officez: which in~eed include interviewing the defendant, 
hIS ~aJ?Ily and. f~Iends; m~ormatlO.n gathermg from sources apart from family; su
p.ervislOn; provIdmg of SOCIal serVIces etc., our officers conduct ongoing special as
sIgnments. We have officers assigned as liaiJ'lon with the United States Marshals 
exchanging informatio~ rel~vant to fugitive ca3es, and an in-depth study into a pro: 
file. of warrant .cases IS bemg conducted by our office. One officer is specifically 
tramed and assIgned to Job Referral; officers fluent in foreign languages conduct 
informal discussions with defendants explaining the entire facet of court procedure 
while other officers assist in collecting statistical data for in-office profile studies: 
~ll of these endeavors are at once in addition to and are part of the overall profes
sIOnal approach to the complex question of bail. Each officer maintains an average 
cas~load .of 110 cases, all of which require, in addition to investigative and reporting 
duties, timely reporting to the Administrative Office. It is not unusual for staff 
members to remain after working hours (without compensation) in order to com
plete assigned as well as voluntary duties. 

(2). All Pretrial Service Officers are well aware of the issue of danger to the com
mumty. However, as the law now stands, our primary interest is assuring the de
fendant'~ !ippearance i~ cou,rt as 'Yell as a .re?-uction in crime on bail. Our reports to 
the JudiCial Officers pmpomt prior convICtIOns as well as character traits which 
may indicate a propensity to criminal activity. In these cases, the Judicial Officer is 
then prepared to place suitable conditions of bail on the defendant. If Pretrial feels 
~hat !in i~dividual doe~ in~eed pose a threat to the community, present legislation 
Impairs hIm from consldermg that aspect when making a bail recommendation. A 
Judge can i.n fact revoke bail only when a defendant threatens government wit
nesses in a :osecution. In his testimony on April 6, 1981, Chief Judge Weinstein 
went on r~cor~ as opposing any such legislation and Judge Platt concurred. Gener
ally sp~aking, I~ f~d7ral cour~, 'fe seldom come across the street mugger or violent 
assaultive type mdIVIduai. ThIS IS a problem more evident in locel courts. Some staff 
feel ~hat danger to t~e community should be considered per se, while others feel 
that It should be cOnE'Idered to avoid the sub rosa use of this criterion in the setting 
of bail. 
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(3) PSA recommends supervision and Judicial Officers impose supervision only 
when it appears that the defendant appears to be somewhat of a risk due to a drug 
or alcohol problem, instability of residence, and a prior history of irresponsibility. If 
it appears that a supervised defendant in fact does not need supervision, PSA rec
ommends that he be removed from supervision. There is a disparity between super
vision in the EDNY and other districts for several reasons. Some probation districts 
make it a policy that all defendants are subject to supervision, and they in fact 
decide the type of supervision. The ED NY has always followed the mandates of the 
law by recommending the least restrictive conditions of release, thus the lower per
centage of supervision cases. It should be noted that studies indicate that supervi
sion has little impact on FTA rates. 

(4) Rarely are probationers on the active caseload of U.S. probation arrested on 
new federal charges. Even less frequently are probationers under the supervision of 
the local U.S. probation office arrested. Consequently, the instances are few when 
the probation office has the capability of providing up-to-date and relevant informa
tion in the short time between a defendant's arrest and his arraignment. 

In the few instances when a federal probationer is arrested on new federal 
charges, it has been as problematic to contact the appropriate officials in the U.S. 
probation department as any other source of relevant information and verification. 

Keeping in mind the time constraints under which bail agencies must operate 
having had "some sort of contact with the probation office in the past" is by no 
means a guarantee that the information is readily retrievable prior to arraignment. 

Relocation of pretrial services to within the probation office would effectively 
serve to make it a pre-sentence, information-gathering and verification unit for the 
probation office. The probation office's priorities would subvert the purposes and 
goals of the Bail Reform Act by emphasizing sentence-related data at the expense of 
data relevant to pre-trial release. 

The probation department receives PSA information for assistance in preparing 
the PSI. 

(5) The most important change would be a simple one. Each defendant must have 
the opportunity to have an interview with PSA prior to bail, and a Judicial Officer 
should never set bail until he has received a report from PSA. A defendant is not 
sentenced without a PSI, nor should bail be set until the PSA report has been sub
mitted. PSA must become part of the overall Judicial process. The shortness of time 
often impairs our ability to make proper verification. Efforts should be made for 
bail hearings to be held at specific times of the day, e.g., 11:00 a.m. (for those arrest
ed the previous evening or early in the morning), 2:00 p.m., and 4:00 p.m. Such a 
timetable would aid the Judicial Officer, United States Attorney, PSA and Federal 
agents. 

(6) The difference between PSA recommend&tion and United States Attorney rec
ommendation should be available from statistics gathered by the A.O. I prefer not 
to make a guesstimate but feel that there is a significant difference especially be
tween recommendations as to PR release as opposed to Unsecured release. 

(7) Speaking for the EDNY, we do not have high failure to appear rates. Most of 
ou Failure to Appear cases involve individuals who failed to appear due to negli
gence or confusion, as well as lack of proper notification. The EDNY carries as fugi
tives some individuals who are presumed dead, but whose case remains alive. Since 
1976 EDNY has processed more than 5,700 cases and at present there are 90 out
standing warrants for Failure to Appear. This figure is hardly a high figure for all 
of these cases. 

(8) When the defendant is to be interviewed by PSA, he is advised of certain 
rights, one of which is that he will not be questioned concerning the offense. We are 
trained to observe the presumption of innocence, and that presumption precludes 
our questioning him as to the offense. We do receive some information from the ar
resting agent and from the United States Attorney, each of whom naturally has 
some prejudice in this matter. On the other hand, defense counsel has a different 
approach. We are not trained to weigh evidence, nor to discuss facets of a case 
which do not properly fall into our domain. We are a Bail Agency, and as such, rec
ognize the rights of the defendant, while at the same time acting in a prudential 
manner when making a bail recommendation. 

(9) When bail conditions have apparently been violated, a report is immediately 
prepared for the Judicial Officer recommending that either bail be revoked and that 
a warrant be issued, or that a bail review be held so that the defendant can show 
cause as to why he should not fulfill the conditions of bail. A technical violation can 
be described as a violation which goes against the letter of law regarding bail condi
tions. If a defendant is instructed to phone PSA three times a week, and fails to 
phone on one of these days, technically he is in violation of his bail. When this is 
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reported. to ~he Judicial Officer, he usually advises us to warn the defendant that 
futur~ v~olatIOns of this type will receive swift judicial action. A technical violation 
n;ay mdICate some lack of responsibility but not necessarily an indication of flight 
nsk. 

(10) Both Mr. Concannon and Mr. Corbett indicated that defense could not ade
quately supply information t~at is sUI?plie? by PSA. The position that the United 
States At~o~ney can. sup:ply mforma~IOn IS to say that the arresting agent can 
supply thIS mformatIOn smce the Umted States Attorney gathers his information 
from. the agent. Defend~nts vie~ PSA in an entirely different light and speak more 
candIdly to us than to eIther theIr attorney or the arresting agent. 

(11~ We. do not know the policy of Probation run districts. However, Mr. Concan
non, m hIS remarks on Apnl 6, 1981 indicated that he would find such a procedure 
extremely dangerous. 
Th~nking you for the oPP?rtu?ity t? testify before you on April 6, 1981, and confi

dent "hat the I?roposed legislatIOn WIll be favorably received, I remain, with ever 
best personal WIsh to you and your staff 

Sincerely yours, ' 
THOMAS E. KEARNEY, 

Supervising U.S. Pretrial Services Officer. 

PRETRIAL SERVICES RESOURCE CENTER 
Washington, D.C., May 27, 1981. 

Hon. WILLIAM J. HUGHES, 
Chairman, Subcommittee on Crime, Committee on the Judiciary 
U.S. House of Representatives, Washington, D.C. ' 

DEAR CHAIRMAN HUGHES: Thank you for the opportunity to supplement my testi
m~my ?f Mar~h 31 by providing additional comments for the record of your Subcom
mIttee s ~earmgs on the Pretrial Services Act of 1981. I will address each of your 
five 9uestlons .below. I h,?pe Y01~ will find the responses helpful as the Subcommittee 
conSIders the Important Issues mvolved in this proposed legislation. 

1. Are there defendants who are currently being released on personal recogni
zance or other non-money bonds who, in your opinion, would not have been but for 
the repOl:t, recommendatIOn, or other intervention of PSA? 
. UneqUIvocally, yes. The most current and comprehensive information on the sub
Ject comes from the 4-year, multi-site National Evaluation of Pretrial Release con
ducted ?y .the L~ar Institute. Their fmdings, currently available in draft form, 
cl.early mdIcB:te tnf'lt recomme~dations from pr~t!ial release programs have a sig
~Ifica;nt relatIOnship to the ultImf'lte, release decisIOn~. For example, in 8 sites stud
Ied, 97 percent of those who reCeiVec. an own recogmzance release recommendation 
f~om a release pr.ogram were released (92 percent released on nonfinancial condi
tIons). By companson, \~then a recommendation for release on bail was made only 
56 percent were released (only 16 percent nonfinancially), and when the releas~ pro
gram made no recommendation, 72 percent were released (32 percent nonfinancial
ly). The dra~t reports conclude that "[T]he type of program recommendation was one 
of t~e most II?-portant facto!~ affecting release/detention outcomes . . . and nonfin
ancIal/financIal release deCISIOns." 

It is perhaps of even ~eater si~ificance to note Lazar's findings in 4 sites where 
the effects of program mterventIOn were experimentally analyzed. In each site 
some defendants were yr.ocessed (with interviews and recommendations) by are: 
lease program, and a SImIlar cont.rol group of defendants was not processed by the 
program. In three of the four SItes, the release rates were significantly higher 
~mong the defendant~ processed by a release program. Moreover, there were sugges
tIOns fro I?- . the expen.mental analyses that "[B]iases based on employment, status, 
and ethmclty:.may eXIst when pretrial release programs do not operate. In three of 
the four sues, greater release equity was found for the experimental 
groups ... than for the control groups." 

At the federal ~evel, al~hough there were problems with some of the analyses un
dert~ken concermng the lmpact of the experimental Pretrial Services Agencies the 
~ndmgs nonetheless suggest that those federal districts with PSAs had highel: ini
tIal re~ease rates, highe~ nonf:ina?cial .release rates, and lower rates of detention 
t~an dId the five c~~panson dIstncts WIth no PSAs. Thus the existence of the agen
CIes appears to faCIlItate the release of defendants who would otherwise not be re
leased. M~reover, th.ese higher release rates have been accompanied by significant 
decre~es m both fallure-to-appear and pretrial rearrest rates since the PSAs were 
establIshed. 
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2. What is the effect, if any, of money bonds, as opposed to non-money bonds, in 
terms of failure to appear rates and pretrial rearrests? 

Research conducted in a variety of jurisdictions throughout the country has con
sistently confirmed that release on recognizance and other nonfinancial forms of re
lease are at least as effective as financial methods of release in assuring appearance 
in court and minimizing pretrial rearrests. In fact, much of the research has indi
cated that defendants released through the auspices of a pretrial release agency 
have higher court appearance rates and lower pretrial rearrest rates than do de
fendants released on money bail. Data from nearly all studies confirm that there is 
no basis for the eontinued widespread use of money bail. (For further discussion and 
for more detailed references on this point, see the attached "Significant Research 
Findings Concerning Pretrial Release," with particular reference to Conclusions 2 
and 9.) 

3. What is the relationship, if any, between the seriousness of the crime charged 
and the likelihood that the defendant will fail to appear in court? 

In contrast to the "conventional wisdom" that defendants with serious charges 
and/or a strong probability of conviction will fail to appear in court, most research 
has shown no such effects. There is considerable evidence that in many cases de
fendants charged witil the more serious offenses are the best risks. In the District of 
Columbia, for example, defendants released in 1979 on charges of homicide, rape, 
robbery, or kidnapping (1418 cases) had a combined appearance rate of approximate
ly 94 percent.l Numerous sutdies also show FTA rates for serious charges to be no 
higher, and in some cases lower than those for less serious charges. (For more de
tails, see the aforementioned paper, particularly conclusion seven.) 

4. If PSA does not interview all defendants, how would you suggest distinguishing 
between those who will not be interviewed? 

Ideally, all defendants should be interviewed. Certainly, based on the point made 
above, there should be no automatic exclusions based on the nature of the charge. 

If exclusions were deemed necessary, two alternate approaches could be consid
ered: (1) It would be possible to exclude defendants arrested on relatively minor 
charges, who have who have no prior revord and/or no record of FTA, and who, on 
paper, appear to have good community ties. For such defendants, an automatic own 
recognizance recommendation might be envisioned (akin to a "citation" type of ap
proach, albeit at the arraignment level). On the other hand, failure to interview 
such defendants could lead to (a) the inability to verify that the information on 
paper is indeed accurate; (b) a missed opportunity to detect whether some problems 
might affect the defendant's probability of making future court appearances and to 
recommend conditions that would heignten that probability. In other words, the effi
ciency of the PAS recommendations-and of pretrial screening-would be reduced. 
(2) In contrast, there cc::uld be a policy of excluding those defendants against whom 
there is an outstanding warrant or detainer on another charge, anyone with a pro
bation or parole hole, or anyone known to be on release on another pending charge. 
Such exclusions, however, limit the ability to verify Ca) whether the outstanding 
warrant detainer results from a systemic breakdown, rather than willfully abscond
ing on the part of the defendant-thereby, risking both unfairness to the defendant 
and unnecessary detention: (b) the severity of the hold against the defendant (as 
checked for instance with probation or parole officer) and the necesssity of detaining 
the person pretrial (again, a possibly unnecessary cost to the defendant and the 
system). 

It ~eems to us that for reasons of both equity and efficiency, the allocation of re
sources that would ensure the interviewing of all defendants is well offset by the 
benefits that would accure. 

5. Are there any studies that show a relationship between failure to conduct a 
pretrial investigation and make a recommenda'uion and the setting of a monetary 
bond? 

Yes. Among them are the previously-noted Lazar study. According to their draft, 
40 percent of those defendants who received no release recommendaton from a pre
trial agency we released on money bail, 32 percent were released with no financial 
conditions, and 28 percent were detained until disposition of their cases. By com
parison, only 5 per"cent of those who were recommended for own recognizance re
lease were released on money bail, 92 percent were released with no financial condi
tions, and only 3 percent were detained. Similarly, ongoing research conducted by 
the Criminal Justice Agency in New York City consistently indicates that about % 
of all defendants for whom release recommendations are made are released on their 
own recognizance, compared with about half of those defendants for whom no rec-

1 This exceeded the overall combined appearance rate for all charges of 91 percent. 
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ommendation can be offered by the program. Money bail is St,!t f?r the vast ~ajor~ty 
of the remaining defendants. In short, .the~e data and other. natIOnal expene~c7 m
dicate that independent release investIgatIOns do affect u~tIm.ate release ~ecisIOns. 

I hope that this information sufficiently ans':V7rs t~e Impor!ant questIOns you 
have raised. If you would like clarification or addItIOnal mformatIOn,.please feel free 
to contact me. Thank you for your interest, and please let me know If there are any 
other ways in which we can be helpful. 

Sincerely, 
MADELEINE CROHN, 

Director. 

SIGNIFICANT RESEARCH FINDINGS CONCERNING PRETRIAL RELEASE 

SUMMARY OF CONCLUSIONS 

1. The vast majority of defendants who are :eleased awaitin~ disposition of their 
case return for all court appearances and remam a~rest-free whIle on release. 

2. Release on recognizance and other non-financIal for~s of re~ease are as effe.c
tive as, if not better than, financial methods of release m assurmg appearance m 
court and minimizing pretrial rearrests. . 

3. The establishment of effective pretrial relea~e recommen?atIOn.s proc~dures ~an 
lead to significant reductions in ~he pretrial detamee populatIOn, wIthout mcreasmg 
the rates of rearrest or of non-appearance in court. . 

4. The expense of pretrial release pr.ograms c;;tn be favorably compared wIth the 
costs associated with unnecessary pretnal detentIOn. . 

5. The outcome of the pretrial release decision (whether th~ defenda?-t IS re~ease~ 
or detained prior to triaD can have a significant impact on hIs/her ultImate dISPOSI-
tion and sentence. . . 

6. The longer a defendant is on pretrial release, the greater the probabIlIty that 
(s)he will miss a court appearance and/ or ~e rearres!ed. . ! 

7. The risk of non-appearance or of serIOUS pretrlal cnme does not appear to in
crease with the seriousness of the original charge. 

8. Many non-appearances are due to system problems or to factors other than 
willful non-appearance by defendants. . . . . 

9. The use of notification procedures, supervIs.IOn, and~ or condItIonal release can 
be used to increase the number of releases whIle reducmg court non-appearances 
and (apparently) pretria~ rearrests. . . . 

10. Preventive detentIOn based on any predIctIOn system developed to date wIll 
result in the detention of large numbers of defendants who would not be rearrested 
if released. . . Th 't' t 

11. Objective criteria should be used in making release decIsIOns. e cri ena ? 
be applied will vary among jurisdictions and therefore should be developed and pen· 
odically validated at the local level. 

SUMMARY * 
The summary of research that follows has been organiz~d. according to eleven 

major issues which are relevant to individual release decIsIOns and to systems 
reform. The discussion highlights findings as they. relate to measures of both .court 
appearance and pretrial rearrest because the law m some s!ates al!ows a conSIdera
tion of the "danger" factor in addition to an assessment of nsk of flIght. 
Conclusion No. 1 

The vast majority of defendants who are released awaiting disposition of their 
case return for all court appearances and remain arrest-free while on ~ele~se. 

Careful research conducted in numerous sites aro.und th7 .coun!ry II,1~ICates th~t 
upwards of 90 percent of all defendants released whIle aWB;Itmg dIsposItIon of theIr 
cases do appear as directed f?r .all. s?heduled ~ourt se~sIOns. ~ ApP7arance rates 
exceed 95 percent in several Junsd~ctIOns, .partIcularly tho~e m whICh there are 
active pretrial release programs. 2 WIllful faIlure.s to appear m court, 'Yhere the de
fendant absconds or is returned only after bemg apprehended, tYPIcally do not 
exceed 4 percent of all released defendants. 3 Thus th7 clear conensus of ~he re
search findings is that few defendants escape prosecutIOn as a result of bemg re
leased into the community while awaiting disposition of their case. 

"Footnotes at end of article. 

------~ ---~ ------------~---- -------------------------------
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Rates of pretrial criminality are more difficult to assess, primarily due to difficul
ties in defining and reliably measuring pretrial crime.4 Not surprisingly then, esti
mates of the amount of such pretrial activity vary considerably across research 
studies. Several indicate rearrest rates of between 10 and 15 percent, with corre
sponding conviction rates of between 5 and 10 percent. 5 Other research has reported 
lower rearrest rates of between 3 and 8 percent.6 Most of the studies suggest that 
even where the overall rearrest rates seem to be high, there are relatively few rear
rests for serious or dangerous crimes during the pretrial period (with reported rates 
typically not excc::eding 5 to 7 percent). 7 

Conclusion No. 2 
Release on recognizance and other non-financial forms of release are as effective 

as, if not better than, financial methods of release in assuring appearance in court 
and minimizing pretrial rearrests. 

Several studies have shown that defendants released through the auspices of a 
pretrial release agency or through other non-financial means have higher court ap
pearance rates and lower pretrial rearrest rates than do defendants released on 
money bail. 8 Other research has shown more mixed findings, but with few signifi
cant differences in rates between those released through non-financial and financial 
methods. 9 The data from nearly all studies confirm that there is no basis for the 
continued widespread use of financial money bail. Based on the research findings, 
two noted commentators in the field have unequivocably stated that most jurh,dic
tions could significantly increase their use of own recognizance and other non-finan
cial forms of release without increasing the rates of non-appearance or of pretrial 
rearrest. IO In fact, in the 1970s, substantial increases in ctvn-recognizance release 
were instituted on an experimental basis in two communities, in California and 
New york, with no increase in non-appearance rates. I I 

It should also be noted that those ultimately released on high money bail do not 
appear to be any more likely to return for their court appearances than those with 
lower bail set. This is another indication that money bail frequently does not pro
vide an incentive to return to court, as was once thought.12 Moreover, available in
formation suggests that released through bail bondsmen are more likely than those 
released through pretrial release programs to fail to appear in court or to be rear
rested pretrial. I3 To the extent that financial release continues to exist, tentative 
data suggest that those released on percentage deposit bail (e.g., 10 percent) are as 
likely to appear in court as those released through bondsmen or other forms of fi
nancial release. So far there is insufficient data available to know the effect of per
centage deposit bail on pretrial rearrests. 14 

Conclusion No. ;] 
The estabHshment of effective pretrial release recommendation procedures can 

lead to significant reductions in the pretrial detainee population, without increasing 
the rates of rearrest or of non-appearance in court. 

The National Bail Study, conducted by Wayne Thomas, indicated that between 
1962 and 1971 there were significant reductions in the proportions of defendants de
tained from arrest to disposition in the 20 cities studied. Despite the fact that there 
was about a 30 percent reduction in the detention rates during that period, the 
court appearance rates actually increased in some cities. There was a slight overall 
increase in the failure rate across all 20 cities, but Thomas concluded th!.lt in the 
future most jurisdictions could safely increase their rates of non-financial release 
without negatively affecting appearance rates. 15 

Data from Philadelphia indicate that the introduction of a pretrial release agency 
(in conjunction with the establishment of 10 percent deposit bail) led to a 28 percent 
reduction in the pretrial jail population over a five-year period when the number of 
arrests was increasing by 5 percent. This reduction took place without a correspond
ing increase in the rates of failure to appear in court or of p::etrial rearrests. I 6 Sep
arate studies in Denver, Colorado; Rochester, New York; and San Francisco, Califor
nia, have demonstrated the impact of release programs in reducing the detained 
populations in ways that were cost effective for their communities. I 7 

Although there were problems with some of the analyses, data in a recent study 
on pretrial release and misconduct in Washington suggested that release decisions 
based on predictions developed during the study could lead to substantial reductions 
in the detained popUlation in the District of Columbia, with no increase in the num
bers of defendants rearrested or failing to appear in court.18 Further support for 
such reductions comes from a comparison of outcomes of release decisions made by 
two judges in Washington for similar groups of defendants meeting the District's 
criteria for eligibility for preventive detention. Bail conditions set by one judge al
lowed 80 percent of the defendants to gain release, compared to only 49 percent for 
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the other judge. Despite the difference, the rearrest rates were almost identical (9 
and 8 percent respectively). Thus a substantial number of additional defendants 
could have been released with no appreciable impact on crime in the District. 19 

The extent of reduction of detainees possible obviously depends in large part on 
the procedures, practices, and philosophies adopted by the release program when 
compared with those in existence prior to the advent of the program. Thus the 
impact will vary somewhat across jurisdictions. But the general conclusion should 
apply to most areas: Jail populations can be reduced without adversely affecting the 
community. 

Conclusion No . .4 
The expense of pretrial release programs can be favorably compared with the 

costs associated with unnecessary pretrial detention. 
The actual extent to which a given program can prove to be cost effective depends 

on how it operates, its staff size, how often it recommends own-recognizance release, 
the frequency with which its recommendations are accepted by a judicial officer, the 
point at which the recommendations are made and the release occurs, etc. Clearly, 
an effective release program can save a jurisdiction money, as demonstrated in sev
eral studies in different types of communities. 20 

Moreover, many defendants are detained throughout the country during the 
entire pretrial period with minor charges and with low bonds set, simply because of 
an inability to post even those low amounts. A number of these could be safely re
leased without financial conditions being imposed. 21 Furthermore, many defendants 
are detained for short periods of time and then released pending trial. There are 
substantial costs-to both the defendant and the system-associated with such un
necessary short-term detention. The compound effect of these two categories of pre
trial detainees is to substantially increase unnecessary pretrial detention costs, with 
little or no added protection to the community or to the judicial process. 

Conclusion No. 5 
The outcome of the pretrial release decision (whether the defendant is released or 

detained prior to trial) can have a significant impact on his/her ultimate disposition 
and sentence. 

Research has consistently confirmed that a defendant's pretrial release or deten
tion status affects his/her ultimate disposition and sentence. Proponents of this 
point of view generally attribute this to one or a combination of three factors: (a) 
reduced access of the detained defendant to counsel and in general a reduced ability 
to prepare his/her defense, (bl pressure on the detained defendant to plea bargain, 
and (c) a negative perception of the detainee on the part of the court and/or jury. 

Findings have shown that released defendants are more likely to have their cases 
dismissed; less likely to be convicted; and, if convicted, less likely to be incarcerat
ed. 22 One researcher has suggested that some judges may set high bail to help 
assure pretrial detention as a means of imposing a form of "pretrial punishment" 
on defendants accused of serious crimes and/or with lengthy records. 23 

More recently, one researcher has raised questions about some of the earlier find
ings, suggesting that they may be less clear cut than has been assumed. His study 
in Philadelphia indicated that pretrial custody had no effect on the disposition of 
the case but that it did influence whether the defendant was sentenced to jail. Thus 
he concludes that pretrial detention may negatively impact on a defendant's ulti
mate sentence if convicted. 24 Recent findings for felony cases in Houston suggest a 
similar conclusion.25 

Conclusion No. 6 
The longer a defendant is on pretrial release, the greater the probability that s/he 

will miss a court appearance and/or be rearrested. 
Most studies which have assessed this "exposure time" variable have concluded 

that substantial proportions of both missed appearances and pretrial rearrests occur 
several weeks or even months into the release period. Even when a study in North 
Carolina took into account such factors as previous record and nature of current 
charge, exposure time on release was the most important factor in explaining both 
missed court appearances and rearrests. 26 Other studies have shown that more than 
60 percent of all rearrests and failures to appear occur after more than two months 
on release. 27 Although a few studies suggest that significant proportions of both 
missed appearances and rearrests occur earlier,28 the overall findings lead to the 
conclusion that speedier trials and/or specific prioritization of court calendars could 
be instrumental in significantly reducing the amount of missed court appearances 
and crimes committed while on release.29 
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Conclusion No. 7 
The risk of nonappearance or of serious pretrial crime does not appear to increase 

with the seriousness of the original charge. 
In contrast to the "conventional wisdom" that defendants with serious charges 

and/or a strong probability of conviction will fail to appear in court, most research 
has shown no such effects.30 In fact, there is considerable evidence that in many 
cases defendants charged witl; the more serious offen~es are tl;e be::;t risks. ~ 1 Some 
studies have shown that particular charges have speCIfic relatIOnshIps to faIlure-to
appear rates (e.g., alleged property offenders an.d those charged with pros.titution 
may have higher FTA rates; persons charged WIth assault may. be more. lIkely to 
appear).32 But the overall conclusio~ ofthose who.have systematIcall!, revIe:ved the 
literature in this area is that seventy of charge IS not a good predIctor of nonap-
pearance in court.3 3 . 

The data on the relationship between original charge and subsequent pretnal 
rearrest are less clear. There are a few studies which suggest that th0se charged 
with more serious !!rimes are no more likely to be rearrested than are those charged 
with less serious offenses. 34 On the other hand, several studies have indicated that 
there is a greater likelihood of rearrest associated with particular original charges 
such as robbery, larceny, and burgl~ry-and that those charged with homicid~ are 
relatively unlikely to be rearrested If released. 35 Several authors have also pomted 
out that rearrests for violent or other serious charges are relatively low (even 
among those defendants origi~ally charged :v~th serious offenses).36 On bals;nce, 
there is little basis for concludmg that the ongInal charge can accurately predIct a 
defendant's probability of committing any subsequent offense while on release, 
much less a serious one.37 

Conclusion No. 8 
Many nonappearances are due to system problems or to factors other than willful 

nonappearance by defendants. 
As noted earlier willful failures to appear in court, where the defendant absconds 

or appears only after being apprehended, are rare. They typically amount to less 
than 4 percent of all defendants released. 38 One author has estimated that nearly 
half of all nonappearances are invol.untary and caused by the defendant's e~th~r for
getting or not being adequately notified of the scheduled appearance. 39 ThIS IS sup
ported by data from New York City, Louisville, and Washington, DC. These data 
indicate that system-related factors, uncontrollable reasons, forgetfulness, and ap
pearances at the wrong place or time led to many of the nonappearances.40 

Conclusion No. 9 
The use of notification procedures, supervision, and/or conditional release can be 

used to increase the number of releases while reducing court nonappearances and 
(apparently) pretrial rearrests. 

Many pretrial release agencies routinely notify defendants of future court appear
ances. The little formal research that has been done on the impact of such proce
dures indicates that they are effective in reducing FTA rates, especially for early 
court appearances.41 No formal assessment of the impact of notification on rear-
rests has been reported. . . 

Use of supervision (or conditional release) has been shown to b~ effectI~e m red~c
ing rates of nonappearance in court and seems to also have an Impact m reducmg 
rearrest rates.42 This appears to hold true even where "high risk' defendants are 
being released under special supervision programs as in Des ¥oines and Philadel
phia.43 Such programs have been suggested as ways of releasmg more defendants 
who might otherwise be detained (under a preventive detention statute or because 
money bond cannot be raised) while maintaining acceptably low rearrest and nonap
pearance rates.44 A detailed national study of supervised release programs is about 
to be funded by the National Institute of Justice. 

Conclusion No. 10 
Preventive detention based on any prediction system developed to date will result 

in the detention of large numbers of defendants who would not be rearrested if re
leased.45 

The criminal justice system's ability to predict danger (or subsequent rearrests) 
is-like our ahility to predict suicide or other violent acts i~ a mental h~al~h. con
text-limited at best. To the extent that we attempt to predIct what an mdividual 
defendant is likely to do, over prediction will occur. In other words, to detain a true 
"dangerous" defendant, a number of non-dangerous defendants would also be unnec
essarily detained. The resulting errors in prediction are known as "false posi
tives".46 



\ 

The District of Columbia was the first jurisdiction to implement a preventive de
tention statute. The National Bureau of Standards studied defendants who were re
leased but could have been considered eligible for preventive detention under that 
statute. The study found that only 5 percent of those defendants were subsequently 
rearrested for a similar alleged serious crime while on release. Thus, in order to 
have prevented each of those arrests, 19 defendants would have been inappropriate
ly detained.47 

In another study using a sample of' defendants who would have met the basic eli
gibility criteria for preventive detention, a group of researchers de~eloped two sepa
rate prediction equations to determine who should have been detamed. In order to 
prevent all subsequent pretrial rearrests, the best equation would have incorrectly 
detained the equivalent of 5.5 defendants for everyone correctly detained (i.e., for 
each one who was subsequently rearrested). There was no formula derived which 
would have resulted in more correct than incorrect detentions. 48 

Judicial predictions are equally fallible. As noted earlier, two judges using the 
same legal standards had significantly different release rates (80 and 49 percent), 
yet comparable subsequent rearrest rates. Thus it can be concluded that a signifi
cant number of defendants were inappropriately detained.49 

It has been suggested that one alternative to the difficulties inherent in such inac
curate predictions is to make additional use of conditional release, as suggested 
above. 50 Also, preliminary findings from a national evaluation nearing completion 
indicate that courts frequently take no serious action if a defendant is rearrested 
pretrial or fails to appear in court. Suggestions have been made that pretrial crimi
nality might be reduced through harsher sanctions for violating release conditions 
and/ or consecutive sentences for those found guilty of any crimes committed while 
on release. 51 Each of these alternative approaches has problems and is by no means 
a panacea, but they should perhaps be considered as options which may be prefer
able to the widespread use of preventive detention. 

Conclusion No. 11 
Objective criteria should be used in making release decisions. The criteria to be 

applied will vary among jurisdictions and therefore should be developed and periodi
cally validated at the local level. 

The Vera point scale was an important pioneering development in the bail reform 
movement, with its emphasis on verified information about a defendant's communi
ty ties and other factors thought to be important in predicting subsequent court ap
pearance. However, the same scale has often been used in various jurisdictions, with 
no attempts to determine its appropriateness in those different settings. 

Summaries of national research suggest that there is little ability to accurately 
and reliably predict who will fail to appear in court and who will be rearrested 
while on release-and that what ability does exist varies considerably over time and 
from jurisdiction to jurisdiction. 52 Because the factors that do predict-and those 
that shape actual judicial release decisions-do vary so widely, it is important that 
each community and/or release program maintain, on a systematic basis, the ability 
to collect and analyze information on how well its recommendation procedures pre
dict and to change those procedures as the need arises. Information available from 
about 120 release programs around the country suggests that. this capability does 
not now exist within most jurisdictions.53 

Those who make release decisions frequently do not ever learn the outcomes of 
their decisions. If bail is set, they may never know if the defl;mdant made bond or 
not. If the person is released, the judicial officer, release pr.Jgram practitioner, or 
police officer who set the release conditions often never learns whether the defend
ant subeequently makes all of his/her court appearances and/or is rearrested while 
awaiting trial. 

In the absence of this information about individual cases, and without adequate 
systemwide data, it is not surprising that release decisions are often based, at least 
in part, on factors that are unrelated (or even negatively related) to the ability to 
predict who will fail to appear for court appearances and who will be rearrested if 
released. 54 In other words, because release decision makers often lack sufficient 
knowledge of what has happened to previous defendants, subsequent inappropriate 
decisions may be made which lead to unnecessary detention of defenda.:lts who 
would otherwise appear for court and avoid rearrests. It is unrealistic and unfaIr to 
expect more appropriate release decisions to be made without more complete and 
accurate information. With more direct feedback of such information to judges, 
prosecutors, defense attorneys, and release program officials, such conditions can 
begin to be corrected in the futUre. 
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The footnotes that follow include complete references to the studies on which this 
summary was based. Readers interested in more informat~on can contact the Pre
trial Services Resource Center, 918 F Street, NW., Washmgton, D.C. 20004; tele
phone (202) 638-3080. 

FOOTNOTES 

1. See, for example, Wayne Thomas, Bail Reform i,! America, Berkeley, CA: l!ni
versity of California Press, 1976, pp. 87-105; Paul WlCe, Freedom fo,r Sale, l:exmg
ton, MA: Lexington Books, 1974,. PP: 65-73; Jeffre{' Roth a~d Paul WlCe, Pre!rzal Re
lease and Misconduct in the Dlstrzct of Columbza, Washmgton, D.C.: InstItute for 
Law and Social Research, 1978 unpublished draft, pp. II-54, 55; Mary Toborg, 
Martin Sorin and Nathan Silver, "The Outcomes of Pretrial Release: Preliminary 
Findings of the Phase II National Evaluation". Pretrial Services Annual Journal 
(Vol. m, Washington, D.C.: Pretrial Serv~ces.Resource Cent~r, 1979, pp. 150-151; S: 
Andrew Schaffer, Bail and Parole JumpllZg lIZ Manhattan lIZ 1967. New York, NY. 
Vera Institute of Justice, 1970, p. 3; Stevens Cl~rke, Je~n Freeman, an~ Gary Koch, 
"The Effectiveness of Bail Systems: An AnalYSIS of FaIlure to Appear m Court and 
Rearrest Whil~ on Bail" Chapel Hill, NC: Institute of Government, University of 
North Carolina 1976 Ta'ble 1. More generally, see also Michael Kirby, Findings 1, 
"Recent Reseal'Lh Fi~dings in Pretrial Release, Washington, D.C.: Pretrial Services 
Resource Center 1977 (hereinafter cited as Findings 1; Kirby, FTA, "Failure to 
Appear: What D~es it Mean? How Ca~ it be ~e~sured?", Washington, D.C.: Pretr~al 
Services Resource Center, 1979 (heremafter cItIed as FTA); Donald Pryor, Pretnal 
Issues, "Current Research: A Review", Washington, D.C.: Pretrial Services Resource 
Center, 1979 (hereinafter cited as Issues). 

2 Wice Ibid' Thomas Ibid; Administrative Office of the United States Courts, 
Fo~rth R;port ~n the I~plementatior.. of Title II of the ~eedy Trial Act of 1974, 
Washington, D.C.: June 1979, p. 54, Table .C;-1 (herein~fter cited as AOC !1eport);,Di
rectory of Pretrial Services (197911980 EdItIOn), Washmgton, D.C.: PretrIal ServlCes 
Resource Center (hereinafter cited as Directory). 

3. Wice, Supra 1, p. 65; Thomas, Supra 1, pp. 102-104; Roth and Wice, Supra 1, pp. 
II-56-58; Directory, Supra 2. .. . 

4. John Goldkamp, Two Classes of Accused: A Study of Ball and Detentwn llZ 

American Justice, Cambridge, MA: Ballinger, 1979, pp. 95-96. 
5. Mary Toborg and Brian Forst, Crime During the Pretrial Period: A Special 

Subset of the Career Criminal Problem, Washington, D.C.: prepared for Career 
Criminal Workship, sponsored by the National Institute of Law Enforcement and 
Criminal Justice Law Enforcement Assistance Administration, September 1979, pp. 
3-4; Roth and Wice, Supra 1, pp. II-48, 50, 51 (felonies only); Issu,:s, ~upra 1, pp. 5, 
12; J. W. Locke, R. Penn. J. Rick, E. Bunten, and G. Hare, Compllatwn l!nd Use of 
Criminal Court Data in Relation to Pretrial Release of Defendents: Pdot Study, 
Washington D.C.: National Bureau of Standards, U.S. Department of Commerce, 
1970, p. 2; Arthur Angel, Eric Green, .I-f~nry Kaufma;n .and. Eric v: a~Lo~n, "~reven
tive Detention: An Empirical AnalYSIS . Harvard CWll Rlghts-ClUlI Llbertles Law 
Review (Vol. 6), 1971, pp. 30S-309; Clarke et al., Supra 1, Table 1. 

6. Roth and Wice, Supra 1, pp. II-49-50, 52 (misdemeanors only); Wice, Supra 1, p. 
75; AOe Report, Supra. 2, p. 54; Gerald Wheeler ~nd Carol Whee~er, ':~wo Faces.of 
Bail Reform: An Analysis of the Impact of Pretl'lal Status on DIspOSItIon, Pr:et!Ial 
Flight and Crime in Houston", Houston, TX: unpublished, 1980, pp. 18-19; WIlham 
Landes, "Legality and Reality: Some Evidenu.! on Criminal Proceedings", Journal of 
Legal Studies, (Vol. 3), 1974, p. 309; Malcolril Feeley and John McNaug?ton, The 
Pretrial Process in the Sixth Circuit: A Quantitative and Legal AnalYSIS, unpub
lished, 1974, p. 40. 

7. Locke et al., Supra 5, p. 2: Michael Gottfredson, "An Empirical Analysis of Pre
trial Release Decisions", Journal of Criminal Justice (Vol. 2), 1974, p. 292; Gold
kamp, Supra 4, p. 96; Report of the President's Com~i~sion on Crime in the District 
of Columbia, Washington, D.C.; U.S. Government Prmtmg Office, 1966, p. 515. 

8. Clarke, et al. Supra 1, Table 4; Roth and Wic~, Supra .1, pp. II-4.S-5S; Michael 
Kirby, An Evaluation of Pretrial Release and Ball Bond m MemphIS and Shelby 
County, Memphis, TN: The Policy Research Institute, Southwestern Colle~e, 1974, p. 
4 (hereinafter cited as Bail Bond in Memphis). All show clear differences m favor of 
nonfinancial release on both court appearance and rearrest variables. Also see, 
Findings 1, Supra 1, p. 8, note 43, p. 12; FTA, Supra 1, pp. 3, 7. 

9. Wice, Supra 1, p. 75; Thomas, Supra 1, pp. 87-105; Toborg, et a1., Supra 1, p. 
151. 

10. Thomas, Supra 1, p. 101; Goldkamp, Supra 4, p. 101. 



\ 

224 

11. Thomas, Supra 1, pp. 101-102; James Thompson, "Pretrial Services Agency 
Operations Report, April I-April 28, 1974", Brooklyn, NY: mimeographed, Pretrial 
Services Agency, May 1974. 

12. Goldkamp, Supra 4, p. 102; Issues, Supra 1, p. 6; Schaffer, Supra 1, Table 9-a. 
13. Bail Bond in Memphis, Supra 8, p. 4; Roth and Wice, Supra 1, pp. II-48-58; 

Clarke, et a1., Supra 1, Table 4. 
14. John Conklin, "The Percentage Bail System: An Alternative to the Profession

al Bondsman", Journal of Criminal Justice (Vol. l), 1973, pp. 299-317; Thomas, 
Supra 1, pp. 192-196; D. Alan Henry, Ten Percent, "Ten Percent Deposit Bail", 
Washington, D.C.; Pretrial Services Resource Center, 1979, pp. 7-11. 

15. Thomas, Supra 1, pp. 37-46, 65-79, 87-105. 
16. Dewaine Gedney, "The Philadelphia Detentioner Population", Philadelphia, 

PA: Pretrial Services Division, Court of Common Pleas, 1977; David Runkel, "More 
Suspects are Staying Home Awaiting Trial", Philadelphia, PA: The Sunday Bulle
tin, December 4,1977, p. 1; Henry, Supra 14, p. 9. 

17. Pretrial Services Program, Denver, Colorado: Cost Benefits and Effectiveness, 
Denver, CO: unpublished, 1976; Cost-Benefit Analysis of the Monroe County Pretrial 
Release Program, Rochester, NY: Stochastic Systems Research Corporation, 1972; 
Elisabeth Jonsson, Benefits and Costs of Own Recognizance Release: An Empirical 
Study of the San Francisco OR Project, San Francisco, CA: School of Public Policy, 
June 1971. 

18. See discussion of Inslaw study by Roth and Wice in Issues, Supra 1, pp. 6-10. 
19. Thomas, Supra 1, pp. 239-240; Report: of the Judicial Council Committee to 

Study the Operation of the Bail Reform Act in the District of Columbia, Washing
ton, D.C.: Judicial Council of the District of Columbia Circuit, printed in Hearings 
on Preventive Detention before the Subcommittee on Constitutional Rights of the 
Senate Committee on the Judiciary, 91st Cong., 2nd Session, 1970, p. 149 (herein
after cited as 1970 Hearings). 

20. See note 17, supra. See also Chapter VI of "Pretrial Intervention Mechanisms: 
A Preliminary Evaluation of the Pretrial Release and Diversion from Prosecution 
Program in New Orleans Parish", New Orleans, LA: unpublished, 1976; Susan Weis
berg, Cost Analysis of Correctional Standards: Pretrial Programs, Washington, D.C.: 
National Institute of Law Enforcement and Criminal Justice, Law Enforcement As
sistance Administration, May 1978, p. 54; California State Board of Corrections, 
Report of Inspection of Local Detention Facilities to the California Legislature, 
March 1980, p. 190. 

21. See, for example, Roth and Wice, Supra 1, pp. II-44-47, IV-18-21; Issues, 
Supra 1, p. 6, note 7. 

22. Caleb Foote, "Compelling Appearance in Court: Administration of Bail in 
Philadelphia". University of Pennsylvania Law Review (Vol. 102), 1954, pp. 1052-3; 
George Alexander, Michael Glass, P. Kind, J. Palermo, J. Robers, and A. Schurz, "A 
Study of the Adr:..1inistration of Bail in New York City", University of Pennsylvania 
Law Review (Vol. 106), 1958, pp. 705, 726-7; Charles Ares, Anne Rankin and Herbert 
Sturz, "The Manhattan Bail Project: An Interim Report on the Use of Pretrial 
Parole", New York University Law Review (Vol. 38), 1963, pp. 77-85; Anne Rankin, 
"The Effect of Pretrial Detention", New York University Law Review (Vol. 39), 
1964, pp. 641-55; Eric Single, "The Unconstitutional Administration of Bail: Bella
my v. The Judges of New York City", Criminal Law Bulletin (Vol. 8), 1972; Landes, 
Supra 6. Some of these studies controlled for such variables as severity of charges, 
previous record, and other defendant characteristics; others did not. Regardless, the 
fmdings were consistent, as stated in the text. 

23. Landes, Ibid. 
24. Goldkamp, Supra 4, pp. 185-21l. 
25. Wheeler and Wheeler, Supra 6, pp. 9-15. See also, Marvin Zalman, Charles 

Ostrom, Phillip Guillaims, Garret Peaslee, Sentencing in Michigan: Report of the 
Michigan Felony Sentencing Project, Lansing, MI: Michigan Office of Criminal Jus
tice, July 1979, pp. 267-268, which suggests similar findings, although that study 
does not focus primarily on the pretrial custody issue. 

26. See generally, Clarke, et al., Supra 1. 
27. Angel, et al., Supra 5, pp. 324, 360; Locke, et al., Supra 5, pp. 162-165; Bail 

Bond in Memphis, Supra 8, pp. VI-6, 17; N. H. Cogan, "Pennsylvania Bail Provi
sions: The Legality of Preventive Detention", Temple Law Quarterly (Vol. 44), Fall 
1970, p. 51; Thomas, Supra 1, p. 105; Gottfredson, Supra 7, p. 293. See more general
ly, FTA, Supra 1. 

28. Schaffer, Supra 1; Marian Gerwitz, "Brooklyn PTSA Notification Experi
ment", New York, NY: unpublished, Pretrial Services Agency, 1976, p. 4; Toborg 
and Forst, Supra 5, p. 13. 

f 

225 

29. Thomas, Supra 1; Jan Gayton, "The Utility of Research in Predicting Flight 
and Danger", prepared for the Special National Workshop on Pretrial Relea<je, San 
Diego, CA, April 1978, p. 15; Goldkamp, Supra 4, p. 97; Clarke, et a1., Supra 1; 
Issues, Supra 1, p. 15. 

30. Clarke, et aI, Supra 1; Freeley and McNaughton, Supra 6; Roth and Wice, 
Supra 1. 

31. Schaffer, Supra 1; Table 7-a; Chris Eskridge, An Empirical Study of Failure to 
Appear Rates Among Accused Offenders: Construction and Validation of a Predic
tion Scale, Columbus, OH: Program for the Study of Crime and Delinquency, Ohio 
State University, 1978; John Galvin, Instead of Jail: Pre- and Post-trial Alternatives 
to Jail Incarceration, Washington, D.C.: National Institute of Law Enforcement and 
Criminal Justice, Law Enforcement Assistance Administration, 1977, Vol. 2, pp. 76-
78. 

32. Bail Bond in Memphis, Supra 8; Chris Eskridge, "The Point Scale: Its Use and 
Abuse in Pre-Trial Release", prepared for National Symposium on Pretrial Services, 
Louisville, KY, April 1979; Roth and Wice, Supra 1, p. IV-15; Robert Wilson, "A 
Practical Procedure for Developing and Updating Release on Recognizance Crite
ria", Wilmington, DE: College of Urban Affairs, University of Delaware, 1975; 
Schaffer, Supra 1, Tables 7a, 8a. 

33. FTA, Supra 1, p. 7; Gay tor., Supra 29, p. 8; Goldkamp, Supra 4, pp. 92, 102. 
34. Clarke, et al., Supra 1; Feeley and McNaughton, Supra 6. 
35. Daniel Welsh, "Is Pretrial Performance Affected by Supervision?", Washing

ton, D.C.: D.C. Bail Agency (D.C. Pretrial Services Agency), May 1978, pp. 15, 19; 
Locke, supra 5. p. 135; Roth and Wice, Supra 1, p. IV-15; Angel, et &1., Supra 5, pp. 
382, 384; Bail Bond in Memphis, Supra 8, p. VI-14; Toborg and Forst, Supra 5, p. 7. 

36. Angel, et al., Supra 5, pp. 382, 384; Locke, Supra 5, pp. 2, 135; Gottfredson, 
Supra 7, p. 292; Goldkamp, Supra 4, p. 96. 

37. Yet, even though charge is not an accurate predictor of either court appear
ance or pretrial rearrest, many pretrial release programs automatically exclude de
fendants from consideration for release on own recognizance eligibility. See, Donald 
Pryor and D. Alan Henry, Pretrial Issues, "Pretrial Practices: A Preliminary Look 
at the Data, Washington, D.C.: Pretrial Services Resource Center, 1980, pp. 13-14. 

38. See note 3, Supra. Definitions of nonappearances (FTAs) may vary consider
ably. For a more complete discussion of this issue, see FTA, ~'<Ipra 1, 

39. Wice, Supra 1, p. 65. 
40. Stan Boy ton, Warrant Study, New York, NY: Pretrial Services Agency (Crimi

nal Justice Agency), 1977; FTA, Supra 1, pp. 6-7; Second Annual Report, July 1, 
1977 to June 30, 1978, Frankfort, KY: Kentucky Pretrial Services Agency, p. 17; D.C. 
Pretrial Services Agency unpublished data, 1980. 

41. Gerwitz, Supra 28; Wice, Supra 1, p. 71. 
42. The following studies have shown supervision and/or conditional release pro

grams to be effective in reducing both nonappearance rates and pretrial rearrest 
rates (or in maintaining rates which are as low as, if not lower than, those of de
fendants released through other means): Peter Venezia, Pretrial Release with Sup
portive Services for "High Risk" Defendants: The Three-Year Evaluation of the 
Polk County (Iowa) Department of Court Services Community Corrections Project, 
Davis, CA: National Council on Crime and Delinquency, 1973; Herbert Miller, Wil
liam McDonald Henry RosRman, and Joseph Romero, Second Year Report: Evalua
tion of Conditional Release Program Philadelphia, Pennsylvania, Washington, D.C.: 
Georgetown University Law Center, Institute of Criminal Law and Procedure, 1975. 
In addition, Welsh, Supra 35, found supervision to be effective in increasing appear
ance rates, but to have no impact on reducing rearrest rates. 

43. Venezia, Ibid; Miller, et a1., Ibid. 
44. Wice, Supra 1. p. 173; Issues, Supra 1, p. 21; FTA, Supra 1, p. 7. 
45. Thomas, Supra 1, p. 173; Clarke, et a1., Supra 1. 
46. John Monahan, "Ethical Issues in the Prediction of Criminal Violence", pre

sented at the Conference on Solutions to Ethical and Legal Dilemmas in Social Re
search, Washington, D.C.: February 1978. 

47. Locke, et a1., Supra 5, p. 2. 
48. Angel, et al., Supra 5, pp. 314-316. 
49. Thomas, Supra I, p. 240; 1970 Hearings, Supra 19. 
50. Angel, et a1., Supra 5, p. 362; Toborg and Forst, Supra 5, pp. 12-13. 
51. Toborg and Forst, Ibid. 
52. Eskridge, Supra 32; Gayton, Supra 29; Findings 1, Supra 1; FTA, Supra 1; 

Issues, Supra 1; Goldkamp, Supra 4. 
53. Pryor and Henry, Supra 37. 
54. Roth and Wice, Supra 1; Toborg, et aI., Supra 1; Issues, Supra 1. 

o 




