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’ . i 5 In this paper 1 W1ll discuss the experxences wlch guxdellnes wlchln the;
5 S e o - i ‘Dutc\ crxmxnal Jus:1ce system. Naturally tnese expetlences can only be
n N i i o
, T L ; understood w1th1n che context of the Dutch system. The dangers of cross—
' o =n N 5 ‘ . .
; : . natlonal generallzatxons on: senCenang pollcxes or. related subJects are
I B Q . : e
il . Lo s S cg strxklngly 111ustrated by ‘the Anglosaxon concept of a sentenc1ng
:; ? E %7 o guxdellne Th:s concept glves rxse to(serxous mlsunderscandlngs when
é ‘ - ) ' R * applled to the Dutch experlences Hlth harmonlzlng Jud1c1a1 dxscretlonq',
{ o o . i o o
. N , ( : < o In the Netherlands guldellnes of thxs sort are used extensxvely by the . -
ol - SO i i S
S " : ¢ . 5 . offxce of the publlc ptosecutor in ordet to. harmon;ze the declslons of,A;a )
i) R
iy 5 - - P Sl ft# ® @local prosecutors regardlng crxmlnal prosecutlons(>1n Lhelr effects most
B . e R : S “
) ‘ a e : ; , , guidelxnes contrzbute to. the hatmonlzatlon of the sentences as.
gk ¢ Ty ' &) ) FE o
S “ . . g . ;f{) uell For obv1ous reasons they cannot be Aabelled as sentenelng guldellnes
A L‘? R W -

e f formal guldelxnes by Judges? In any case the adoptxon of sentenc1ng

gu1de11nes by the Judges of the Netherlands vould 1mDIY'& maJor change
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i T ! °
: i 7+ » ¥ : - e understood w1th1n the context of the Dutch system. The danger8<of cross—
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. ' . G guldellne : ThlS cuncept glves rlse,to serious mlsunderstand1ngs when
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e LA q br 8 g o In the Netherlands guldelxnes of thls sbret are used extene1ve1y by the
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Judges are superfluous. It can even be argued that the " exxstence of a'b

strong offxce of the publlc prosecutor is 1ncompatxb1e wlth the use of
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“not ob11ged to: 1n1t1ate.proceed1ngs in

suff1c1ent evidence;

the nlncteen d1str1ct courts has 1ts own’ local of£1ce of the pub11c
L R \ e !

ot prosecut1on gu1de11nes which reflect actual decision making. practlces

In the last paragrapﬁj

practice-oriented guidelines and try to list their mudn;fnnctions.'
& .

o o

.. THE FUNCTION OF " THE PUBLIC PROSECUTOR IN lHE DUTCH CRIMINAL JUSTICE/SYSTEM
A’ central role within the Dutch Criminal Just1ce system is played/byothe o

office of the pub11c prosecutor. This offlce employs app. 200 spec1allzed

Unllke the

The 1arge maJorlty of the
prosecutors however ‘end thelr carcers as senlor

peral lawyers who arerecru1ted trained: and payed 11ke Judges.

judges they are not appointed’ forxllfeQ

prosecutor or-. (deputy)
prosecutor general, ‘ L, - 9

The prosecutors are formally in charge of Lhe cr1m1na1 1nvest1gat10n

departmentsof the varlous polxce forces. They also have the monopoly of

initiating cr1m1na1 proceedlngs.bDesplte this mon010py the prosecutor 1s

seach case Even if’ there is o o o

o

the Prosecutor may declde not to Prosecute. on grohnds
der1ved from the Common 1nterest (the prlnclple of exped1ency) On the
other hand 1nterested part1es@may lodge a comp1a1nt wlth the Court of

Appeal against ‘such’ a decision. in practlee prosecutlon 1s 1n the

‘Netherlands no 1onger the rule on susplcxon of an offence. 1t takes place

only if the common 1nterest warrants it. At this t1me less than half of

the cases presented to. the prosecutor by the pollce are brought‘to tr1n1
The: otler‘cases are e1ther dlsmlssed flatly,

o

dealt w1th by the prosecutor

by means of cautlonlng, orderlng of restxtutxon or communLty servlce

" AE the stage ‘of trial ‘the prosecutor decldes upon the natur@ of the charges

and summarlzes the ev1dence. He also demuns a spec1f1c penalty Lf he

. conslders theoffence to be proved Ehe Judge 1s not bound by thlS demand

By tradltlon however the Judge hardly ever 1mposes a penal/y whlch goes

beyond the one: demanded by the prOSecutor. In most cases the Judge, after

consrderlng thie counsel's reply, grants the defendant n'“dlscount" of ten
"of twenty percent upon the’ sentence demandedﬁby the prosecutor. For thls
reason’ guidellnes for: local prosecutors concernxng their sentenclng
demands are effectlve means of harmonleng actuel sentences.

The’ offlce of the prosecutor is 1tse1f hxerarchlcally orgsnlzed Eoch of

‘8

I w111 d1seuss the first experiences with these "

o

4]

1

et P

PN s : - 5 s =
? > 0
: -2 - . S| ¢ i =3P
8
G . <, » .
......... o ° o d
) @ ° ¥ #T ) o
B ; : B progecutor. These local offices are coordinated by Cthe prosecutors - )
. = 3 ) D% . ks & . J
" 4 . general, who are attached to the five Courts of Appeal. At the top of v
a @ i LR, o
. ' ' = - the office one finds the assembly of prosecutors ‘general, chaired by. the o
ave been used as a theor ' l
etical frame for thé construction of a/new type « secretary general of the Ministry of Justxce (representlng the minister). (-

The minister of JUSLICE or the assembly of prosecutors general w111von1y iy
a s

.« in highly exceptlonal cases interfere w1th the declsxons of lgcal

prosecutors on 1nd1v1dual cases te.g. cases which will set a precedent
in a sensitive area like euthanasia )) Prom the sixties the assembly of
prosecutors general h;ve tried .to arrive at nattonal policies with regard
“to. the prosecution of certain offenses. The or1g1nal thrust behind this
« effort has been the wish to reduce the levels of crime by way of a clear )
,rand harmonxzed sentencing policy. In order to achieve this the assembly
have 1ssued~severa1 national guidelires, e.g. on the prodecutxon ~f the
111ega1 possession of fire-arms, the sale of drugs, and drunken driving.
Since the mnational gulde11nes on drunken driving have been the most”

“influential ones, the experiences thh them will be dLscussed extensxvely

“in the next paragraph. o

o

3. THE 1974 AND 1977 GUIDELINES ON DRUNKEN DRIVING
 Thé first national guidelines on the[penaltiesLto be demanded for dpunken
{'driving' have been issued after the enactment of a new section in the ¢
Road Traffic Act which defined drinken - dyiving as driving a car with a .
‘leood alcohoi'reading above 0.5 per mille, During the preparation of. these
guidelines the prosecutors general discussed the various local sentencing
trad1t1ons and their presumed social effects but could not rcnch an
agreement F1nally xt was decided, by way of a compromise suggested by
the secretary general ‘that unconditional custodial sentences were not
to be sought in cases with blood-alcohol readmngs below 1,5 per mille. u*
The Research and Documentation Centre of the Minigtry of Justict (rRDC)’ wau
invited to evaluate the xmplementatxon of theae guxdelincs, isuucd at
the end of 1974, The maxn findtngs of this atudy are summarized in table 14 N
" fhis table shows the natute of the sentences imposed by the courts forx g

drunken dr@vxng before and after the impltmentution of the prosccutlon
guldelines of I974 and l977 (to be discussed below), A

A

‘)Serious criminal cases against ministers or other high officials axe
prosecuted by the prosecutor general at ChL High Couxt who cannot be

dlschatged fron his post, . s ¢
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‘Igg}e 1 : Percentages of uneond1t1ona1 custod1a1 sentences imposed: for ¢ aefendants w1th known alcohol readxngs Ui$h~9h€:PeP,§9¢F19“u9f't§e Roadv;m_;
drunken driving by the nineteen Disctrict . Courts of the Nether- T ££1 Act we B 5 T o SRR N
lands in 1974, 1976 and 1980, disaggregated according to the ratiic. e e SRR T R e e £ the
‘ : Jurlsdlctton according to the Jurlsdlctlons of ‘the. Courts oE The rxght column o£ table l shows that three yearsafter the 1ssuance 0
° ' ! jg L ~ Appeal. ' q e e T - , second nat1onal prosecutxon guxdelxnes forudrunken dr1v1ng the local N
" 213 o E : < o X = o
(T s . 5 S e . s senten; g tradxsxons had not yet vantshed altogether.,The relatxve lou ;
ik Jurisdiction ¢ Percentages unconditional custodial sentences ‘ percentage of custodial senteaces imposed by the district court °f e
.i; N o ‘ ' R [ 8 Arnhem howeve; is not due to: departures from the guxdelxnes by prosecutors.
* it Ce o197 <1976, < ’ 1980 " It is maxnly due to the reluctance of the Judges to impose such sentences .
28 : N a e IR
: ‘ St s S "By and large however the new gu:dellnes seeu fxnally to_have ‘been accepted
= o Den Bosch. . # : A L 46" L : 6 : by the majority of bOth prosecutors .and judges (Van der werff l98|)
) . N L, - S o " -
e Arnhem’ B35 s “7S§g»én ' Theeeventual effe“txveness of the drunken drivers' guxdelxnes has not
The Hague 79 k 48 : ‘26 ' 1nduced the assembly of prosecutors general to 1ssue ~many other natxonal =
© v kS ) © . A i
Amsterdam . [, " 26 : S B e guldelxnes. In fact the“implenentatlon of the, drunken dr1vers'bu1de11nes
Leeuwarden R e O 0;22 e g 8 secws to have been aphyrrxc victory for the p;osecutors general. S
éi' Netherlands : 49 o 7@i ) 33 ‘ 16 Although this guldellne haifﬂchleved ics main goals,the OPPOSIUJOn rowards =
:: | < . 2y : - &

9

e el

S,

. " ) iE Jurlsdlctlons however appeared to be as
- . N { Q

A
e

: £ g
: : \\‘ jurisdictions of The Hague and Den Bosch seemed to run
\ o » a
- 3 prosecution gu1de11nes. ’

o

prosecutor and the sentences' 1mposed by the Judges
The Hague and Den Bosch

custodial sentences for cases with alcohol readlngs bel

the old section in the Road

S NP SN ST

R s

the guidelines only applled to the new sectlon th1s cha

the guldellnes.

.ff,,r%‘:.?:‘.:w?tﬁ_,,

© JAfter the RDC had reported on thrs 1nstance of'hureaucr

loca! prosecutors the assembly of py. 9ecutors general i

gutdelxnes in I977 The new gutdeltnea made it mandatnr

]arge in i976 as in |976
g‘\% Especially the very h1gh percentages of custodxal sentences 1n thF

revealed that .dn A

several prosecutors had routxnely demanded

eénabled them to stick to thetr own more punxtrve polxcy wtthout flouttng

sentences 1mposed for drunken dr1v1ng "In 1976 the overall percentage of
custodial sentences had gone down sxgn1f1cant1y to 33 percent com ared to

49 in 1974. The d1spar1ty between the sentenc1ng*pollc1es of”the warlous'

{ SRR
counter to ther

[

A more detailed analys1s of both the sentences suggested by ‘the 1ocal

ow |, S _per mxlle.

In most of- these cases these prosecutors had charged the defendants w1th

Fraffic Act concernlng drunken drlvxng. 51nce

rglng polxcy had

A,
atic devxance by

Rsued r9v1sed

y to charge all ’

KR

The data presented in table | show that the prosecutor1a1 gulde11nes lssued

at the end of I976 have led to an almost 1mmed1ate reductlon OF the custod1a1

&

8

L

T

central guldelxnes anong local prosecutors has not decreased The more *
recent guxdelxnes of the prosecutors general on drugs seem to have hgd

much less meact on prosecutlon or sentenclng pollcles and has never beenyﬁ
. o v <
evaluated. ~;vn_ﬂ':".r e T s e o

%

- Part of the. anlﬁyment -of the local proseeutors thh the drunken e
drivers' guxdellne vas redlreceed towards the RDC Accordxng to some local
prosecutors"the CEntre had reg;stered thexr departures from the guxdellnes
, uxthout/cons1der1ng their reasons for thxs. Parcly on account of these v
observatxon;the RDC has subsequently 1n1t1ated a ma]or research project on.

the actual 1nformat10n offpiocessxng and problem solvxng byﬂlocal ;__~u

.
Ay

progetutors and Judges (Van DLJk l980) ‘qu'r Sl L
4, A CLOSER LOOK AT THE PROSECUTOR L:‘““f“’ {V'VVQa?V”

As part of our‘study on - the declsnon -akxng on sentences the prosecutors
i of one oi ‘the s-aller dxatrxct offlces agreed ‘to- read and- thlnk aloud
wrth a tape recorder at thexr desk while reachtng a prellmlnary deczsxonﬁ
on. & newly arrlved case. Th;s part otwthexr work seeus to be sxmllar to "
‘7§_' :uhar is called "-aekxng 'by the procuratora fiscal in Scotland. 5 ;'

The: researcher assenbled lﬁtotal of approxanately“hundred thxnk—aloud
representatlve sanple

%,

J‘n o ‘reports by aeven dxfferent prosccutora concernlﬂse.
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hlghllght those fxndlngs which seem to have .a direct bearing upon the

D

use of guxdelrnes by prosecutors. Three general research fxndxngs seem to

stand out in this respecty .

First, the’ contents of the thlnk'aloud‘reports confirm the conclusxon of
prev1ous experrmental research that prosecutors (and judges) ‘are hlghly
select1ve in thexr utilization of avallable 1nformat10n. Only a small ‘w
pr0port10n of the 1nformat1on contalned in the file was actually used -or
even‘read by ‘the prosecutors. The wxll1ngness to conslder new 1nformat10na

“"mirking". After an initial

declined 1ncreas1ngly dur1ng the’ process of \
3]

image of the case had been constructed the ‘prosecutors selected those
1tems of 1nformat10n wh1ch could confxrm and partlcularlze th1s 1mage.

’ Much of the ‘other information was d1sregarded Conflxctlng 1nfornat10n would
compel, them to recou51der the case altogether. In order to avoxd this .

they sometlmes even unconsclously misread small pieces of 1nformatlon in

order to make it fit thelr 1mage of the case. ‘4 o : . oo

Secondly and related to the above the more experienced prosecutors
appeared to reach ‘their decr51ons on most categorres of cases along
semifixed routes. After having made a global image of,a/tase they
uncouscxously applied a pre-existing scheme to it, e.égrthe scheme -for '
“cases of. professional burglars. This means they would check a limited
number ofkthensame aspects of thchase‘(e-g.‘value’of stolen property,
number of previous arrests, aggravated cxrcumstances like use o£ weapons
etc.). Subsequently a tarlff based upon prevxous dec1slons on cases'

interpreted by means of the samefscheme, see-ed to’ determlne the penalty

v

to be demalﬁed. -0 ‘ “"' : ‘ . S v )
Thirdly, oEertnreferences to the various well known phxlosophles of '
sentencrng were strikingly absent in the large majority of the think-
aloud-reports.’ Utilitarian obJectlves like deterrence or rehabilitation:
were only rarely -enttoned durrng the decision -aklng on the approprlate

sentence’, ) The same is true for the- objectlve or )ustlflcatxon of

@ , ;lt) the goals

retribution”’ ‘When prompted by the researcher to comment . upon

of a partrcular sentence the prosecutors would usunlly refer to severabq

‘of these goals. Such prolptlnghowever@ee-ed often to enbarrass the

. W . . -~

A : P . . PRI S -

‘x’ln ‘this sunnarnzed desctrptaon the assessment of the avatlable evrdence

concerntng the case is dnsregarded for reasons of slmplxcrty. In some -cases’

I3

this ofmcourse is an imsportant part. of . the "marking”.
C—..",:
")Shapland ( Bl) found that sentencers oniy rarely refer-to sentencing
phrlosOphles in their sentencing- peeches. Accordrng ‘o our frndlngsr _
. such phrlosophres don t play a promrnent role in the 1nternal decxsxon

-akrng enther.' ’ e TR X&

o 4

.
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&
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interviewed prosecutors’ and was’discontinued ,

From the v1ewpoxnt of penal phrlosophy the actual decrslon makrng\of the
Drosecutors- seems ,to be'a rather crude applrcatron of the prrncxples of
rerrxbutlvxsm The varlous schemes which .are used by the prosecutors to

raach a sentenclng dec1slon seem to be standardxzed ways of determining the

O

'ﬂl) The schenes
l1ke the

serxousness of the 1ntended effects of the: crime, the defendants wxlful

defendants measure of culpab111ty or. desert (Von Hrrsch

are buxld up by a llmlted nunber of flxed indicators of desert

xnvolvenent in other crrmtnal act1v1t1es as apparent from his er1-1nal

-4

technxques and criminal record aggravatxng”cxrcumstances like the use of
weapons, éetc. To the defendants desert, determxned an thxs obJectxve '

way, a penalty 1s matched according to a-fixed tarlff.

Thxs whole practxce seems to. beurather far removed from. any- utrlltarxan

penal phllosophy. BT . . L

It cannot be doubted that the classxcal theory of retrxbut1v1sm hasbneverg
been dlscarded altogether by Dutch penal lauyers. Also. it 1sc1earthat

the posxtrvrstxc phxlosophy of rehabxlltatlon has recently lost some of - . °
1ts credxbxllty with many proseeutors -and ]udges. Yet we have no 1nd1cat10ns
that prosecutors or Judges have converted themselves to the socalled
movement of new retrrbutxvlsm. emerging in the USA and Sweden (Vonﬂxrsch -8 2)..
When dntetvxewed on ‘thesr sentencrng phrlosophy most Dutch prosecutors :

urll declare themselves adherents to-a phrlosophy uhrch combines elements

o

of ut111tarlan theorres thh some form of retributivism. <In their dec1s10n

3

maklng on 1nd1v1dual cases however they: seemwto focus their attentron almost
exclusxvely on the defendants culpabrlrty ) e "r‘ = - el
In our view this 1nconsxstency is not due to 1ns1ncer1ty on the part of-

the 1nterv1ewed proseeutors. It is -axnly due to the srmple ‘fact that the
aims of punrshment xn géneral -meanlng the arms of the cr1m1nal Justxce
system ' as a system, 1nclud1ng its subsystemsalxke the polxce,and the
probation offlce-*cannot be‘equated to the factors which play a role in the:

decision making 1n a partrcular case: = . = BRI ST

T o & K &

)Accordxng to the lav pretrlal detentxon for crimes llke burglary is to
be ordered only on the ‘grounds of the danger of recxdrvxsm or the
possxbalxty of escape. Research by the RDC has shown however that in practice

the. prosecutors decision to demand custody is primarily determined by the -

seriousness of the offense’ (Berghurs a.o., '81), This frndlng too indicates .
the ‘predominance “of the - prrncrples of retrnbutlv:sm or just desert over
utilitarian constderatrons. e IR k !
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. on the use of guxdellnes by
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At the abstract level Of&the crlmlnal justice'system the'social objectiVes

of deterring potential offenders and rehab111tat1ng convxcts .seem to be the
pr1nc1pa1 ones. At the level ‘of ‘individual ‘cases the prosecutors and Judges, ]
however,have to meet first of all the demand of falrness of both the )
defendant and soc1ety, that is the demand of measur1ng out paln in direct
proportion to ‘the defendants culpab111ty, In our view this demand is not

an- academic ph1losoph1ca1 codﬁtruct1on but a vital element of the’ publlcs
sense "o justice. The leading pr1c1p1e of sentenclng seems ‘to be that a >
defendant ‘who is less to blame for his deeds should never be. punxshed more" _gkf
severely and vice versa. - ¢ ' ST ‘ ' “
"In some respects the problems facing the sentencer are” familiar to any
eriminologist who has’ever evaluated the work of students. ‘Regardless of
the current ideology on the aims of a criminology coursevany method‘of
determlning‘marks must meet the studeﬁts demand‘bf fairnesSf For this

reason many cr1m1n010015ts tend to base the1r marks on _an evaluatlon of

5.

a 11m1ted number of obJectlve aspects of tne vork Although these ‘aspects -
do’ not necessarlly fully reflect: the stated aims of the course, thxs approach

is widely: accepted N ‘ " »

3
by

. . L o . . . ) )
The tendency tO‘evaluateApapers on the basis of a small number of objéctive
aspects is primarily motivated by a concern to do justice to the students.

It is strongly re1nforced houever by the aevere time l1m1ts 1mposed upon

the evaluator by his workload No cr1m1nologlst can afford to spend. much -

‘time on the evaluation of the work of one partlcular student.' s ]

In this respect academlc criminologists and: 'sentencers' are affected 1n L ‘e

thexr work by 31m11ar factors. Both are. vorklng much of their time at

)

.anllntellectual assembly llne«and suffer‘the ensu;ng symptoms of ‘a highly ”J bt

economized and routinized way of information processing anduproblem~solving.

@
. on

The above presented findings and their tentative interpretation are not
meant tc be a blueprint for. a~theory on. the decision making~processes‘of
prosecutors or judges. In our Judgement however they do throw a new l1ght

sentencers The seml-standardxzed way 1n

whlch experienced«prosecutors Prepate therr decrsxona bn most cases hf@f
naturally 11m1ts therr flex1b1lxty 1n adoptxng formal guxdellnes lmposed

upon them from above. The xntroductxon of such guxdellnes 1np11es that . \‘?. i

each prosecutor has to-do’ away with his prxvately developed schemes and

,tarrffs. Since these schemes directly reflect the prosecutors Pe!gepthns A o

SR

g
b

S e Gl 4 S
of just desert orosecutors“will logically resist the adoption of such
guxdelrnes, regardlese. of: the1r utilitarian ob1ect1ves. The reqlstance oflocal
prosecutors towards the drinken dr1v1ng guidelines 1s therefore understandahle.
ﬂn the other hand the highly standardlzed nature of most dcc151on making
processes of prosecutors seems also to argue in favour of the uge of guidelines

Guidelines whfchAWOuld reflect*the common ground‘of the ‘schemes and tariffs °
unconsclously applied by theumaJorLty of prosecutors would be effectlve

mean’s. to harmonlze sentenc1ng demands . ‘Such’ gu1del1nes would requ1re a’

o mrnlmal amount of adaptatlon from- the 1nd1v1dua1 prosecutors. Themr development

would also loglcally requrre the act1ve and contlnuous 1nvolvement of the -

o

local prosecutors themselves. As a result of thls thelr 1ntroduct10n w111 most
probably be met thh much less re51stance than the prescr1pt1ve and more r1g1d
gu1dellnes Lssued by the prosecutors general 1n the 51xt1es and seventxes.

ERAREE . 4 . v ) o o

A

THE DEVELOPMENT OF DESCRIPTIVE GUIDELINE? ER SRR e

Parallel to the observatlonal study, the, RDC analyzed ¥:| 1arge sample of
cr1m1nal flles which had been dealt with by the prosecutors of the courts,wé
in-1975. On the basxs of the results from the studles of W11k1ns &.0, (|978) ! i
in the USA and our_own observat10na1 study 1t was assumed that the ’
stat1st1cal relatlonshxps hetween the items of Anformat1on about
the defendant and hts crxme eontaxned in the file and the prosecutlon
decision or sentencing decL81on would reflect the schemes: and tarlffs
underlying these dec131ons. In, order to find these . statxst1cal relat10nsh1ps
we used a technique of statlstlcal ana1y51s called stepwlse regre551on
analy81s. This technlque f1rst1y identifies the item of information whxch
expiaxns most of. the var1ance in the prosecut1on dec1slon (is most closely
related to it). Next it seeks the item (or varlable) wh1ch explaxns most "
of - the remaxntng variance and 8o on. This terhnlque not only shows which
varxables have’ presumably most strongly 1nf1uenced ‘the prosecutlon

decision but also the respectlve wexghts accorded them. The results of

one'ofkthese&analysesrare presented in tableut.k

5
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Results ‘of a stepwise regression analysls of the declslon
' to prosecute cases of sxmplc theft; dcpendent varlable.
o : proaccute no/yes - : L ; . a

Table 2}

standard partial = coefficient of regression
. ‘ f1a etky )

E

Value of stolen property ' R o ,yr‘~<w +.25 vt
Previous ‘offences I " .15 o ;0 D
Large firm (yes/no) TR B i (f 3 s
Age (lovlh1gh) -4 S ° Tt

39 T ; ' '
b e 5. o ) 9o LR PR y ‘

Mu1t1ple r. =

O
P & L f .
o o - G : o

As expected table 2 shows ‘that the decxslon to prosecute cases’ oﬁqthefe
ls dependent most strongly on the amount of damabc and on the number of

prev1ous arrests. In add1t10n ‘to thls cases of shopllftxng from department :

[ty

stores and cases of theft by older people were. easler drsmlssed Thest

o

factors can’all be consxdered as operat1onalr;at1ons of the defendants

) : . L o : ol ) ®

[ .
v . . Lo

The total amount of~variance in'the prosecution deéision explained by SR R

o

.these four- factors is rather low (app. lﬁz) This is partly due to

technical shortcomlngs of the app11ed analysls. Apart:form that, ‘high-

Cefy I

statistical relatlonshlps 1n thls analysts were not * 'to ‘be. expected Such ‘ 'f&:f‘
0 B
a result would 1mp1y that the 1ocal prosecutors would ‘already have

achieved a high- degree of unlformlty and constancy 1n thelr collectlve 'l,. ¥

4,

prosecut1on pollcy. With a view to the hxghly autonomous way 1n which -

‘such dec1sxons are made by 1nd1v1dual _prosecutors such unlformxty Ls

)

unlikely.. e gel : A o

.
o

rather

If .. the statlstlcal ana1y81sawould have shown almost no relatlonshxps

between the obJectxve lnformat1on contained in the flleQand the proscutoﬁb ©

decls1ons 1t would have been impossible to use the results for the o

constructlon of a guideline. Houever when the ana1y91s would have identified. -

rperfect correlatlons the constructxon of a: guldellne would have been R

y

superfluous. The task of developing descrlptlve guidelines is the dlfflcult
one’ of 1dent1£y1ng the commbn elements in the otherwlse greatly dlfferent Cite

ways of dec131ou makxng of 1nd1v1dual prosecutors.i";, coh , cv
£ i

Most thefts by old people seemed to have been

the moment

w

o = Tl Vo
comniii tted on, the spur of " °
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" The above presented regressxon analysls solutxon for the prosecutlon
[§ li\ .
d]declslon on the ts can be v1ewed aéja mathematlcal represenratron of the
&

common elements 1n~the schenes used by. the 1ndxv1dual prosecutors for

maklng these dec1sxons. If th1s representatlon would make sense to the -
. w
prosecutors. 1t could be utllxzed by them as a model for reachxng future

decisions. - C T = o I EA ‘
= @ Mot

The results of such statlstlcal analyses can be transformed 1nto practlcal“v

o

a

guldellnes in several ways The above presented flndxngs have’ been0 B o

transpesed by us 1nto a nuuerlcal guxdelrne 1n a rather straxghtforward

way 3

o8 LG ®

represented xn table 2 were transformed idto a max1mum score for each

’). The wexght of the regtessxon coe£f1c1ents of the various factors\'

- factor. After the total maxxnum score had been £1xed at twelve for reascns S

.of convenxence, thls meant “that the strongest factor

SN

property rrecetved a maxlnum score of four, the two second. strongest factors

(prevxous arrests and age) a nax1num score of three and - ‘the least strong
factor (type of v1ct1n) a naxxnum score of two. Subsequently the scores for
each value ‘of the factors was calculated on the bastskof the crosstabulatxons l
betueen each of the factors and thé prosecutxon decision, For each chmxnal '
case in our dataset a total score was subsequently calculnted by addxng up.

the scores for the four factors. Pron an analysxs of the relatxonshlps

between these scores and the prosecutlon declslons Hlthln our dataset. the L

: crltlcal value for the decxaxon to prosecute or not appeared to be sxx.ufb
Above thls value -ost cases had been prosecuted An outllne of thls

,;nduthvgly constructed guzdelxne 1s glven in table 3. (page B P R

: <k s . 3 .
: . : _— .4 f @ o . o 4
o - 9 gl ) X ; @ N
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o o, "‘ ) »°v‘ . . e )

yts.o 6y
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Accordxng to thla guldelxne the case of an old lady urth no prior arrests.
vho has stolen a bar of chocolate from a departaent store would ‘have. a

score’ of one p01nt baly and. be dxaatased deflnltely. The case of a young

N
CUESL s T
. i 9

o R . “

)The data have also been inalyzed by means of a Canals analysls for -
categorical data with a set of six independent variables. Thxarendered M
a correlatxon coefficient of 48, Theoretxcally this technlque offers
good opportunttxea for the construction of a deacrxptxve guideline, In

practice however this approach appeared to ba leaa effxclent than the
*, one folloued by ua.:a‘ R RPN '
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o o man- of - 20 ,with three prior arrests who hasxstolen a TV-set from a prxvate
S i} . . e e - N Pl ’ ORI PR S house w111 have a score of i2 and be prosecuted def1n1te1y o i
« S . . [ b 3 A : = Ca . . R 2 ERN o ° i
. o U : - ) : : ‘a ) S i ' T ) S - i o ¢ . N o e - .
v . ~ “ NS e % . e e i ~'7ﬂ",g, R R NI I |
i oo , : SR : I 6. YTHE EXPERIENCES WITH DESCRIPTIVB GUIDELINES .= ° - Lo
Table 3: bdeple of a “UNeTlCﬂl 801dellﬂe for the PIOSEC“tlon °f Tre e e o 'nsaguxdelrne presented above reflects the actual prosecut1on deCISlons
thefts, based upon an analys1s of current p011c1es RS e H R R 5
I ) k L L B R of the approx1mately fourty prosecutors 1n the ThewHague 3ur16d1ctlon made
g ¢ ! chw}; R . e o S - R B .
~ . ‘ ' t “ﬂ ‘ , = : - » vt 1 -1n l975 In order to tesL the capac1ty of thrs guldelrne to ptedlct future
A. Offence~factors ot o ! . \numher»of points,‘; S E g e ’ dec1slons on petty thefts a small experlment was conductedelth the s1x
| ; damage R ' = : " ‘ . Toe Se R ‘prosecutors who deal wrth the cases reported bx the municipal pol1ce force “
‘ omilc Co e o 0 e CH « of The Hague.,Durlng four months in 1981 all new lees concernlng petty
o _‘under 50 gufﬁders d 3 ' o 5 S , B of] ‘ theft vere prrmarlly analysed by the RDC The model ‘decisions based- upon ﬁ'
oo between 50 and 100 gu11ders S o R 5 SEEPEE T ao 3 the calculated scores accordlng to the guldellne were. wrrtten on forms whlch
between 100 and 250 gurlderS‘ . ~ S IR o N £1 . awereaddedtm the fxles in sealed envelopes.,Ihe part1c1pat1ng prosecutors
‘ S e T PO ‘ b ER
over 250 guxldersq ® S N T 1 S .- were instructed to‘reach decisions on these cases 1n their own ways = . .
, | 0 . ’ JERE SRR : Lo F ... 7 and check these afterwards to the model decrslons. They vere also asked
. R : Yo L.' . o 0 . L R . . g b N Lt S : s ; ) g i v
o 9 victin' Y o co e S e 5 W R S to wr1te down the reasons for the1r decxslons on the form, when the1r » :
& VY R TR : : o 7oy S k 4 . e a . ’ L g N
: 'large flrmb . . AR 0 ‘ ¢ ¢ declslon dev1ated ‘from the oneﬁsuggested by the guldelrne.; ”: N L
| : a\f ol o ERRE N S T "; é s et IR : ‘A subsequent analysrs showed 682 of the actual decxsxons had been made
; U hot as arge 1rn : o \ . ' +.2w e ' i F e
' o W ‘ T g T T R L e e s in accordance with the;gu1de11nes. A more detalled analys s showed »
B Offe d Fant R ‘ T Ty T Sl o that a sugftantlal proporci'n of the declsrons departlng from the guxdellne
nder-factors S » R T T
| ff TR Ly Ve » Far ol eI o = 'had. been taken by . one partxcular-prosecutor This prosecutor appeared to ;
| prevxous o ences . b by o : o "
B ; Sae Tl s e o’ have beenv a tralnee ‘who' apparently had shrunk from the responsxblllty
=2} : none o ) o e 2 s W Lo !
. el e e A L S T ‘ of dlsmrssﬁng cases. Hhen hls declsrons were exc]uded from the ana1y51s
,ono prior conviction ' g ‘ +1 _ E' i
, S : LR . Ry E R 782 of the remarnlng decxsxons appeared to have been in accordance w1th<nk .
g two prior conv1ctxons LG . 4 + 2 o T ‘ ) %, y ' daf, i o ‘ : ) , :
’ e o : ey v - PR . . i . ) tle ‘mode : : / ! . " *  ' n‘_ " . " L
> + - three or more prror convxctlons SO 43 * ‘ 2 ‘ 7 ' v S
: A L R RS w0 Wb CIn view of the fact‘tnat theaguldel1ne had not been constructed on the T
‘2 B 8 S i [ SR ARSI > s %9 bas}s of recent decxsrons of the part1c1pat1ng prosecutors themselves these
. age - ) . s . ' . : ) . ) SR | TR .
65+ L o ' e : o o ‘ " g results are encouraglng; Also . ‘most of the reasons ngen for devratxng
1 . . ; 1 . o g . o ‘ . - . h).'. N
;b S5 o ; S ~ | : o «decxsions did not 1mp1y the use of drfferent crrterra but only a dlfferent
r o 30 . ' +ohe co S T e e a i
: I : . L ALY T PSSR | S “werghtrng ‘of the four. factors used in the gurdellne. R AR R
18-22°% o S e RE I PR - . 7 ' S j%'} : e f ,_‘f‘u‘a IQ\FQr:,f'N ‘,a [ S
'A‘;' : o : . @ “The orlgxnal guxdelxne has“been readJusted on. the basrs of3the newly
<0 - 2 very strong 1nd1catron not to prosecute (i, e. definitely drop o ‘ ' : :
‘ ‘case), o 0aa o e R i ‘ collected dsta from 1982, It was decxded to split. the’ factor value of
9 : - ! e : LT : ’ a » ‘
: '3~ '5: strong 1nd1cat10n not te. prosecute- i e SR R # stolen property’ anto)tuo drfferent factors ("number of thefts"and "value
. ) SR "_' SRR S : o . ' LI ‘ ‘ - " - : . : ) L o . ‘"v o o
; 6+ 8: lndxcatnon to prosecute-;_ R T RN e T e s * - of ltolen propcrty ) B e e g",»,v,“a‘a>'%‘ DN
9. -12: stron 1nd1catlon to rosecute N " TS N UL P ' W S
T 8. o ’ T A e R g b SR ;Jbefendants who had comuxtted a sernes of small thefts vere apparently ‘
R c : v , B R L R LG R 4 viéwed as more hlaneuorthy than; ‘
R . N T - . L N : rather serxous theft. : ‘%
. : E ' E v » W : : Sy e ‘" N ‘; . Ty e 3 BRI i
[ ¥ . © © s . S 5 . : . :
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VThe faetor age was given a more nuanced sc02>ng (thh low. scores for both
the very young and the old). Lastly the ‘new data suggested the extenslon of
the guxdellne utth a new factor' unemploynent @ases of the employed had

been dxsmxssed more readrly) °Thrs last factor is of course a rather

controversial one and cannot be easrly 1nterpreted as an operatxonalxzatron

e . N @ N Al - . 3 W
i " : v : . Py o : £ °

culpabxlxty. . R
A‘flrst test of the new guxdellne showed a concordance between the acutal

@

dec1sxons and the ‘model dec1s10ns of 742, With the use of the org1na1 '
}%eu

guldellne the ‘concordance would have’ been roughly the same. Slnce ‘the

guideline is more extensive and Lequ1res more calculatrons 1ts ' ’
superxor1ty over the elder one can be dlsputed. ¢ - 1'0 B fv
The revrsed guxdelxne has been presented to -the prosecutors of The Hague.‘
who have decided to adopt it thh some modxfxcatxons. A relatrve low:
score“for defendants between 18 and 2l year as suggested by the empxrlcal
findings was rejected Also re]ected uas a p031t1ve score for unemployed k
defendants. At the request of some prosecutors thxs last aspect was
replaced by the factor "drug addletton Drug addxctxon sbowed a strong
statlstrcal relatlonshxp Hlth unemployment The readlness to prosecute
thefts by drug add1cts was motxvated by thexr sunposed ‘need for help or ;.
treatment. The dectsron on thxs part of the proposed guxdellne underllnes
our poxnt that descrrpt1ve gurdel1nes should not be dcrxved drrectly from
emplrlcal data on exlstlng practices. They should always be based upon

a normatlve assessment of such data by the prosecutors themselves. o
The calculatlon of the scores Ulll be made by legal clerks.‘lf/a prosecutor
from the declslon as suggested by thls scoxe, he urllw

Q
write down hxs reasons for d01ng so on a short form. These forms wlll be

decrdes ¢o dev1ate

analysed by the RDC and the frndxngs uxll be dxscussed durxng perxodlcal
meetlngs ulthUthe prosecutors. Durlng 1983 sxmllar descrxptxve guxdelrnes“
will- be adopted for all other 1mportant categorxes of crimes. Host llkely'

other’ 1oca1 offxces wxll start slmllar pro;ects as well.

B ) - R

2 L . %

7. SIMMARY AND DISCUSSION ( o e o

G

The offrce of the publrc prosecutor possesses a central posxtron thhln‘
Jthe criminal Justxce system of . the Netherlands. Although it is formally
organrzed hxerarchxcally the natronal guxdellnes on the sentences tO'be :

demanded for drunken drxvrng and other categorxes of crrmes have been uet ;
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‘ wrth much 0pp0$1t10n by"local prosecutors. Observatlonal studres of the ' ﬂ

‘Research and Documentatlon Centre of the Mlnlstry of Justlce on the actual
decls1on maklng processes of local prosecutors have clar1f1ed the roots

of the re31stance”towards guxdellnes 1mposed by the ™ central author1t1es.”

- At the“same“tlme these studxes have refuted the tradxtxonal notlon that

Jud1c1al decisjion making cannot for intrinsic reasons be standardlzed
by’anylmeans. In fact, on the level of ‘the’ individual prosecutdr the fbf
information proCessing and problem solvinﬁ eoncerning‘the;more‘frequent
categorles of cases.’ appeared to be process of check1ng some frxed Lndxcators‘

of culpabllrty accordrng to a pre-eaxstlng‘scheme and match1ng the penalty

to the outcome accordlng to’ a tariff. This rargely unconscrous tendency

seems’ to have been reinforced by the neces51ty of flow productlon. Pressed

ﬁiby deadllne, several prosecutors show a drst1nct tendency towards result

thlnklng.‘the wlllxngness to, conSLder new andnposs1bly dev1ant _information
B

decllnes repldly after an 1mage of the case has been constructed and an‘

‘approprlate scheme has been appl1ed. N
EThese fxndlngs have xnsplred us to advocate the xntroductron ofa new -

gftype of guldelxnes. The new gulde11ne would have to reflect primarily

‘the” collectxve wisdom of the local prosecutors themselves instead of the

“sentencxng phxlosofles or pollcy consxderatxons of the central authori-

- txes. Such guldellnesonlght therefore be charaeterxzed as’ descr1pt1ve ‘

' gu1de11nes. Srnce thexr substance reflects the common ground of 'he

departrng fro- the wodel declsron will be evaluated however perxodrcally

schemes and tarlffs currently applled by the 1nd1v1dual prosecutors they
wxll be more agreeablewto its’ users and therefore be more effectlve.‘ S
thecenvrsaged descrrptxve gurdelxnes are bexng used experrmentally by k
_the local prosecutors of The Hague vxth the assistancé of “the Research

and Documentation Centre of ‘the Hrnxstry of Justrce. The prosecutors

have agreed to take guxdance frowa numer;acal guxdelme on the -
prosecutlon of thefts whlch has. been developed by means of an emperncal

o

study 1nto therr past declsrons.~The gurdel}ne 1s not bxndlng Decxsxons w

w : . . i
5

In our vxew thexuse of descrlptxve guxdelxnes i-plxes the 1nst1tut10nnlrzat1on

1n Joxnt meetxngs.

and coordlnatlon of the exlstxng tendency touards standardlzed declsxon

cnmakrng on sentences. This formalization of an existlng practlce seems to :

have several edvantages. , » o : T e

W

o
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The @ansmamm of formal fguzdehnes lllll fn'st. of all smnﬂaze zhe '

< warbalization and articularization of the vanous schenes and tatxffs

@rwenﬂy ap;ﬂxe& umu:mgl;@y 1ndxvzdual prosecuwu,‘ By this process

:ﬂ}ze arvasl ctms:.&emu'aas forx ptosecuuon ‘and sentencmg decision will

Ibecame sdbject to :pee:: review an& pubhc cru:u:xsa. Gradually a’ ;tonaded

m‘bam—y”' on sem:encnng mg‘hr evolve 5. which v111 presumably be different

> From The’ cun:snt scademc p‘h) ‘losophies of sentencxng. «

"Tire ;mmoﬂrrcmm, of gu:gdeétzu?es will also serve several i“-portznot; palicy

; ) ' = - y e . © - v A ]
.'ga‘a?ls, Disparities im prosecution decisions and sentences will be reduced

mnihm ithe jurisdicitions of ahscrnct courts by the adopnon of guidelines
’b}' Tocal offices of the ;pubnc pmsecur.ors, After several Iocal offices-

e adapte& itheir own gu:ﬁei:nes a spontaneous process of cmwetgem.e

msgh‘t DOTUT. 3Rresum§b’iy this process will be strongly pro-oted by the

a’c’en’nz:an auﬁhoran:es In ;pmc:xpie bowever each local offlce should be free

wo adapr s ovh ;gu:l.del:mes t»o local attu:udes and pollmes,;

8

#r present ithe mmnxl Jusr,v:e systen faces the dual problem of
fegp’unen:tmaﬂ n:ncreases of senmxs cru:e on the one: hand *and substantial
fcu‘t:s s.mta zﬁr.‘s Ebutineit on ithe other.
mhe mqput ft:n the eriminal Jusnece systen (and to u:s pnson system in
;p:mmwar‘) seems more wrgent than ever. Descr1pt:1ve guidelines ia )
marm@ulmr @u?rﬂe.’llmes For the aemandmg of m:er.nal detention, seem o

‘be @& most welcon;e ;pa?lacy ms!:rmnentwdunn:; this period of economic
wecession. . ¢ . - : : S ”

Jhe Envroduction mf :Elescrz;p’nva ;guldellnes will probably increase the
wifiiciency ©f the «‘iec:.:snon m*ung by nwsecutors on individual cases.

Elie wse ©F such ggnn&ehmes Seems & more efflcxent working xetira& ﬁxan

fthe ‘qpp*lncat:mn of fsem@onsufons schemes and ‘tanffs i;ased upon mrev:.nas

 decisions., z‘ﬂ.‘ls‘o he mml;:zxufon 'of information will becm lus biasaa
oy uuu..:.al nmpxeysnons Ebf n’he Tas€. , : DT
IRrgbably Jthe jproparation ©of most Toutine raecéxfsmms can be aeiegarea oo

ibegell clerks siver @ ser of }gmﬂel’rnhﬁ has been adopreds

tradk of e @rnsecumr smim then be restr:m‘t«ea L0 thie
tro wiliddh wo. iguideliines xan e & Ja’,lwea ‘ e

4

Tonsequentily rmorra tiime «an lbe wpend ©n fx:he womew“hat meiglset;?tad usfk of

ggiving jguitdance ito the unves:m,ga’mnn :&qparmnts of the police Esbm

[Ror tthis wask oo wilear mrosmmmnn fnundeuues =il ,m-cve o e @ m’flma”hle

jex] " W &

‘In tlus suuatum ‘the’ need to con\:tol

mﬁ: of court.
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Because of it:sxmany positive fu‘nct:ions the adoption

guidelines seems to

and efficiency of tLe criminal justice system.
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