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The unfalr labor practlce process protects the rlghts glven
to Federal agency management, ‘employees, and unions by the
Civil Service Reform Act of 1978. The number of unfair labor
practice charges: has more than doubled since 1978 and is

_'expected to continue to increase. GAO beliéves that .
'labor—management relationships could be. improved and the

number of unfair labor practice charges and their related
pProcessing costs could be reduced if more disputs were'’

- settled informally. In addition, unfair labor- practlces can‘-

be prevented: by assessing the effectlveness ‘of “managerial

" labor relations and by monltorlng and evaluatlng unfair
‘labor practlces.v .
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COMPENSATION DIVISION

. B-203039N

The Honorable Ronald W. Haughtoa
Chairman, Federal Labor Relations
~Authority ' SN
The Honorable Donald J. Devine
‘Director, Office of Personnel
- Management S '

L

‘practice process under the Civil Service Reform Act.

labor-management .relations.

mental Affairs and the House Committee on

' This report assesses the efficiency of the. unfair

concerned that the high volume Of unfair labor practice
charges, coupled with their attendant processing costs, has’
" lessened the process' effectiveness and has impaired Federal-

This report contains recommendations to you oOn pages 15 and |
22. As you know, section 236 of the Legislative Reorganization Act -
of 1970 requires the head of a Federal -agency to submit a written
“statement Qn'actions'taken on our recommendations. This.written
statement must be submitted to the Senate Committee on Govern-—.
: ) : Government Operations
" not later than 60 days after the date‘of,the,report."'A'written"”‘
statement must also be submitted to the House and Senate Commit-
. tees on. Appropriations- with an agency's first request for. appro-
priations made more than 60 days after the date of the report. - -

_ We are sending copies of this report to the Director, Office”
_of Management and Budget, . and to the Chairpersons of the House
and Senate Committees on Appropriations, House Committee on Gov-
" ernment Operatidns,}Senate-Committee on Governméntal Aff
and House Committee on Post Office and Civil;Sérvice;~
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. GENERAL ACCOUNTING OFFICE " STEPS CAN BE: TAKEN TO IMPROVE

1; REPORT TO THE FEDERAL LABOR -~ - FEDERAL LABOR—MANAGEMENT RELATIONS
" RELATIONS AUTHORITY AND THE : AND REDUCE THE NUMBER. AND COSTS OF -

OFFICE OF PERSONNEL MANAGEMENTh' ‘UNFAIR LABOR PRACTICE CHARGES. - |
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- The. number of unfalr labor practlce (ULP)
charges has more than. doubled since the -
‘Civil Service Reform Act was passed in 1978. -
GAO estimates that the cost to proceéss .the |

.- 6,448 ULP charges filed in flscal year 1981

=,'could be §25.9 mllllon. : .

”bThe objectlve of GAO s review was . to determlne
- “'the nature of ULP charges" and complalnts and
: 1dent1fy ways to av01d them.

"GAO believes that many dlsputes between agen-
cies, employees, and unions. could be resolved
informally, thereby improving labor—managenent
relaticns and avoiding the high .costs associ-
ated w1th the formal ULP process._ ,

TMany ULP charges are flled as a result of al—
legations that managers. falled ‘to negotlate '
.changes in working.conditions. Assessxng
‘these changes to determine whether they have’
. ~a "substantial and material" effect on em-
- ployeés c¢ould reduce the number and cost of
uLp charges. GAQ brought ‘this matter to-
the attention of the Office of General: Coun-
sel, Federal Labor Relatlons Authority (FLRA),uu
which issued a pollcy statement on determ1n~
ing whether changes. in ‘Wotking conditions..
- have a. substantlal and materlal" effect onm" R
employees.y (See PP 8 9. ) I

In addltlon to the ULP process, labor and
management can-also pursue. disputes through -
negotlated grievance/arbitration procedures.
" The advantage of these- procedures is that-

" they offer more opportunlty to resolve dls—

© putes w1thout third-party 1ntervent10n., But,
because unions incur greater costs when us-—--
ing grlevance/arbltratlon procedures, dlsputes
are generally handled as ULP charges., FLRA's .

" GAO/FPCD-83-5
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;L'.offiéevof‘Géﬁeral:Counse1 is'at£embting to. . ..
- i, /encourage greater use of negotiated grievance/.

_arbitratioq procedures.. (See pp. 9-11.)

. .- FLRA decisions on some ‘ULPs establish precedents
f'jg:,fpriother*similar'situations. Precedent deci-
. ... sions can be effectively used. to preclude the -
.. need to file formal charges or to further proc-
“Jgess'ULPYChargesﬂalrgadyzfiled;,AHowever;‘preceé
" dent decisions have not been timely. ~"Although:
" .FLRA is taking steps to improve the timeliness’
-of decisions, problems could reoccur in the -

1  ffutur9; 5(See pPp.-11-13.)

"':.Précharge_d15cussions_between parties are
.. another way to reduce the number and cost of
- ULP chargew. " “he purpose of these discussions
. 7 is to try to resolve disputes informally, elim- -
. inating tl'z need for a formal ULP. In nost }
' agencies. GAO visited, precharge discussions -~

were seldom used. (See pp. 13-15.) "

~ULP and labor reélations training enhances man-
agers' ability to effectively carry. out their
.reSponsibjlitiés;in collective bargaining; such
training can. reduce the number of ULP charges’
and improve the labor-management relationship."
However, not all managers receive this training
‘and, when given, it is often piecemeal. or spor-
adic. Further, agencies aire not annudlly as<°
»‘fsessing‘theirplabor”relations't:aining_needs, ,
':7developingfstrategies:foereéting these neéeds, °
- and determining the effectiveneSS’of'trainihg;3

(See pp. 18-19.)

Also, most agencies are not assessing managers' . ..

~ -labor reldtions pérformanceﬁor monitoring and
ﬁ’v-eyalpating‘thevULP‘process,“ Consequently, ad-
- versary relationships,mynnecessarYQULR;charges,f-

*-andginq:easedﬁcdsts, that could otherwise be,pre-jl
vif:yeﬁpedl_arelbeing'perpetuated;ﬁ‘(See.pp; 19-22.)

" RECOMMENDATIONS -

:»iTo‘énébﬁrageftheAres¢iu;iqn:of_disputeS’Qitﬂéuf
'ﬁthirdeqrtyuinvqlvement‘and to reduce the num- ...
n;berqqhdﬁcostsféf ULp charges being processed,

- .'GAO recommends that FLRA require. parties to con-.. -

ductfpréchqrge:dischssions to try to'inﬁbrmélly,]

', 7investigated by FLRA. (See p. 15.):

];esolve issues-before<having,a formal ULP chétge'~'

ii-




“of. Personnel Management.;

'-—Develop guldellnes for agencies to use in

. assessing managers ‘labor relatlons per—
formance, where appropriate, and in imple-
‘mentlng systems to monltor and evaluate,,_
Athe ULP process._ : :

L~'--Work wlth the General Counsel, FLRA. to -
T determine how ULP information can best
‘be used to monitor and evaluate the ULP
process. (See p.-22 )

AGENCY'COMMENTS

GAO solicited omments on its draft report’
. from the eight -jencies visited and the
' seven unions co.cacted durlng the review.
In general, the eight agencies and four
unions which chose to comment supported
the need for 1mproved labor—management
relatlonsh1ps.

:Some of the agenc1es agreed with some of
GAQ's conclusions and, recommendations

- on how the volume of ULP charges and their
related- costs could be reduced, - while some
agencies had other views. (See PP. 15-17 . =
and 22- 23 and app. IV ) S s

OPM characterized the report and recommen— ,
dations as a positive effort toward achiev-
ing needed improvement in the unfair labor
practice process. However, OPM.reserved
fcomment ‘on the spec1f1c recommendatlons. 1

- Whlle the Chalrman of FLRA believes that .
it should explore the development of a
procedure to encourage parties to resolve
o .. . . ULP allegations before formal charges are
Cruiwmide 0 ¢ investigated by FLRA, its Office of Gen-— L
T o  eral Counsél, which alsc favors and strongly
. . . _ '-encourages precharge discussions, noted
e . . .some potential legal and ‘practical prob-.
‘ s ©  lems involved in requiring precharge dis=
cussions. .GAO has noted ways to. overcome-

these problems. (See pp. 16 17 and app - IV,) :

. Tear Sheet.

T‘GAO also recommends that-the Dxrector, Offlce ‘41
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. 'The unions .generally disagreed with GAO's’
conclusions and .recommendations. . They. -
~made some other Suggestions on how labor--- T :
. - management relationships could be improved. = ' © e
“. (See pp. 15-17 and 22-23 and app. IV.) - . A
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ULPs. AN IMPORTANT PART

“:INTPODUCTION

'The C1v11 Serv1ce Reform Act of 1978, ?ubllc Law 95 454,

“legallzed for the first time a labor-management relatlons pro-

gram for about 2 million nonpostal Federal employees. l/ The
act delineated management, employee, and union rlghts and
procedures to resolve unfalr labor practlces (ULPs)

L.respon51b111t1es.

Jf’OF FEDERAL LABOR RELATIONS

The ULP process is a key to sound labor—managenent relatlons.

"'The process, prov1des a peaceful ‘means of resolving management, em-’

"ployee, and union. problems. . By identifying and solving such prob-.

i lems, the partles ¢an improve their relatlonshlps ‘with eazh other '
" and, thereby, 1mprove employee morale and operatlng eff1c1ency.

From 1970 until the Reform ‘Act became effectlve in January

1979 "Executive Order 11491 provided the basic pollcy for Federal

labor-management relatlonshlps. The order established a Federal
Labor Relations Council as the central authority for ‘the labor
relations program and provided for several third parties to as- ..
sist in resolv1ng Federal labor-managemerit disputes. It~ also '

v'deflned ULPs .and establlshed a process for resolv1ng them._

Many of the Executive order's prov151ons were 1nc1uded in

f the’ Reform Act. In addltlon, the act expanded the scope.of col—i
_;lectlve bargaining and 1dent1f1ed new ULPs.” It &also. 1ncorporated
‘organizational changes made by President Carter's Reorganlzatlon

Plan No. 2., These changes abollshed the C1v1l Service Comm1551on

J”and Federal Labor Relatlons Council and established the Offlce-“'
. of Personnel Management (OPM) and the Federal Labor Relatlons

Authority (FLRA), both of whlch have ma]or labor-management ,

-Ix»p.,, .

-FLRA AND OPM' 'EACH HAS MAJOR

LABOR-MANAGEMENT RESPONSIBILlTIES

FLRA is an 1ndependent blpartlsan, and neutral thlrd party

:grespon51ble for deciding policy questions, negotiability dis=
-putes,. exceptlons to arbltratlon awards, Iepresentatlon cases,..
_and ULP charges and complalnts. FLRA components 1nclude (1) three

l/Over 1. 3 mlllJon nonpostal employees in more than 60 Federal
agencies are represented by 94 labor .unions and organlzed -in,
2,523 bargalnlng units.: Labor—management relatlons in the, »J'

. Postal Service are governed by the prov151ons ‘of: the Postal
:Reorganlzatlon Act (Publlc Law. 91 375, Aug.;l2 1970)

o




g;;"Anthority Members " and thelr staff, (2) the Federal Serv1ce
~-Impasses Panel, (3) the Office of Admlnlstratlve Law Judges,

i3yand (4) the Offlce of General Counsel (OGC)

v OGC is an’ 1ndependent entlty whose chlef function"is to in-~
,'vestlgate uLp charges and prosecute .ULP’ complalnts{ OGC's prose-.
" cution of ULP’ complaints is-an important change in the labor rela-
tions program brought about by the Refor.n Act because employees,
labor organizations, and employers do not have to prosecute their
“own, complalnts if OGC [} 1nvestlgatlon flnds that . thelr cases have
merlt. . Jo S : o

OPM as prlmary agent for the Pre51dent carries out’ the
President’ S respon31b111ty for- managing the Federal ‘work force.__
It provides policy guldance, téchnical assistance, tralnlng, and

;pelnformatlon to Federal agencies on labor-management relations;
. consults with labor organlzatlons on Government-wide personnel

rules and regulations; and assists agencies with cases before
FLRA whlch may have Government-w1de labor relatlons 1mpact.“-

~_'STAGBS OF THF ULP PROCESS

S The process for adgudidating ULPs begins when a charge is
flled with an FLRA regional director. . If the charge was filed -
within 6 months from the time the incident occurred, a regional
office representative“investigates-to determine’ whethor the
rights established by ‘title VII of the Reform Act may have been.
'~v1olated.. If the- charge we"not filed within 6 months, or lacks
. 'merit, the director may request the charglng party to withdraw
the charge or the-director will’ dismiss it. The: charglng party
may appeal the dlsmlssal to the General Counsel.

s If the charge is tlmely and has merlt and the partles have
‘not reached settlement the reglonal director will issue a com-

'4pla1nt. 1/ After a8 complaint is-issued, the parties can still

. agree to a settlement. .However, if a settlement is not reacheq,
OGC will prosecute the case ‘in a hearlng before an FLRA admin- =
‘1strat1ve law judge (ALJ).  The 0OGC may .also request Fermission
from Authorlty Members, te. seek approprlate temporary rellef w1th
the dlStrlCt court.r : . o . :

After the hearlng{ Authorlty Members may afflrm, reverse,'

s or modify ‘thé ALJ's decision. Usually, however, if neither party

”flles a formal objectlon, the ALJ’'s decision becomes the £inal

o dec151on of: FLRA T If. elther party is: dlssatlsfled with FLRA'g "

‘E{flnal deCLSlon on a uLp, the party may request a U.S. Court of .

'1Appeals to review the decision. FLRA may also petltlon that
court to enforce any FLRA order.A ,

’

'Al/A complalnt contalns a notlce of the alleged v1olatlon and
the tlme and place of a hearlng.- . o

.lr2.




,OBJECTIVE, SCOPE, AND METHODOLOGY T PR RO

Thls rev1ew is part of our. efforts to evaluate major aspects

»pof the Reform Act's implementation. - Our objective was to deter- ¢
. mine the nature of ULP charges.and complaints and identify ways

they could. be avoided, thereby improving labor—management,rela—

‘,tlons and reducxng ULP process1ng costs.

We" 1nterv1ewed FLRA and OPM headquarters off1c1als and na-W

o tlona1 Federal employee unlon representatlves to

'—-obtaln an overv1ew of" how the ULPp pxocess works,’

f——ldentlfy changes that would make the proceSs“work‘better;f

and L

1——obta1n statlstlcal ULP data and cost 1nformat10n.

We VlSlted the four FLRA reglons of Washlngton, Kansas Clty,
San Francisco, and Boston to discuss ULP Pprocessing ‘and related.
issues with regional officials, collect statlstlcal information
on ULP charges, review ULP case files, and analyze regional ULP
caseload. We selected these regions because they accounted for

- 20, 11.5, 10. 5, dand 7.5 percent of FLRA's total calendar - ‘year 1980

caseload, respectlvely——about 50 percent of FLRA's total caseleoad.
These regions' caseloads ranged from the highest to lowest w1th1n
FLRA and prov1ded a wide geographic dispersion.:

After analyz1ng uLP caselcad within each of the, four rLRA re-

- i gions for the 6-month period October 1, 1980, through March 31,

1981, we selected agency field sites to visit. - This time frame, .
was selected to give ULP charges enough time to complete the ULP

' process. We selected 13 field sites (see app. I) from among those

that had the highest to lowest aumber: of ULP cases within each of

.3the four selected FLRA regions. We also limited our selectlon by

not ch0031ng fleld sites that performed 51m11ar act1v1t1es.

At each fleld Slte, we rev1ewed the ULP process and caseload -

and examined ULP charges in detail. .We discussed the process;

" with management. and .bargaining unit officials. (See app- II for
. unions contacted.) We attempted to identify (1) what. ULP process—5'
flng ‘procedures were followed, (2) what ULP information- was. col=" . o
lected, (3) what incentives existed to preclude ULP situations, -

(4) what ULP/labor relations tralnlng was prov1ded and_(S).how»f
the ULP process was monltored and evaluated. CL T .

To gain a further understandlng of and xdentlfy problems

‘and issues’ relatlng to Federal sector ULP’ “and their adjudication
.process, we also attended various symp051ums,.sem1nars, tralnlng _
classes, and meetings whlch were sponsored by OPM, FLRA, the Soci-

ety of Federal Labor Relatlons Profess1onals, and the Interagency-

g
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Advisory Croub Committee on LaboréMahagemen£7Ré1atiOhs. We also

conducted Literature searches and observed ULP'hearings_before
ﬁb;We-berfbrméd
vernment audit standards and conducted our .fieldwork from May
1981 to May; 1982, S : : .

RN

R T TR

olr work .in accordance with:generally accepted
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. #4073 CHAPTER' 2

: RESOLVING ALLEGED ULPS INFORMALLY CAN IMPROVE

LABOR—MANAGEMENT RELATIONSHIPS AND REDUCE COSTS

" The formal ULP process is a key to sound labor—management
relatlons. However, settlement of disputes py the parties them-

. selves—-lnformally and without third-party 1ntervent10n—~enhances o

© . the labor—management relationship and helps reduce the number of
. ULP charges and the high costs associated with their processing.

The partles can resolve disputes. w1thout thlrd—party lnterventlon'
"by. - : . :

-—closely scrutlnlzlng potentlal ULP charges about changes
‘in working conditions to insure that charges are filed only
“when such changes substantlally and materlally affect ‘em-=
ployees. , . :

—-usxng negotlated grlevance/arbltratlon procedures more often,i

-—applylng precedent dec151ons to alleged ULP 91tuat10ns
before decxdlng whether to file a formal ULP charge, and

‘—-dlscu551ng alleged ULP-matters before.flllng charges.

NUMBER AND COST'OF ULPs ARE HIGH

Since the Reform Act became effecn;ve in’ Januar ‘1979. the
volume of ULP charges has inc¢reased and lengthy processing back-.-
logs are developing.. The process for adjudlcatlng these ULP '

1charges is very costly to the Government.'

' ULP charges have 1ncreased

Durlng the flrst 9 months after the passage of ‘the Reform
Act, the number of ULP charges filed with FLRA averaged about
26 a month. The’ number increased to an average of 413:a month
in 1980 and 537 a month in fiscal year 1981l. (See app. I11.) .
The Federal sector fiscal year 1981 ULP flllng rate l/ was 2 5
rtlmes that of. the private sector.

As of December 31, 1981, OGC had 881 cases that were over

30 days old and for which no- dlsp051t1ve action 2/ had been taken;T::f,f

-:. l/Flllng rate equals the number of ULP charges flled d1v1ded by
the number of employees represented by bargalnlng unlts.

'2/ULP dlsp081t1ve actions consist of dismissal or w1thdrawal of
a charge,. 1ssuance of a complalnt, or approval of -a settlement
agreement. ’ : L .

ey et i wimnniin
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. .. Of these, 457 were over 75 days old. OGC officials told us that _
- fiscal yéar_l982 budget cuts ;/Vfor FLRA could resultiinxbacklogs
ﬂl.andfincreQSed casevprqcéSSing'time. ‘ S CoT .

' Acéording to FLRA, the number of ULP-chargesﬁbeing filed in
fiscal year 1982 is declining somewhat. Although the reason for
_this decline is not specifically known, FLRA and OPM officials be-

‘lieve it may be attributed in part to unions' uneasiness result-

,,Z“ihg'frOm Federal budget trimming. .Management, union, OPM, and )
. FLRA officials expect the humber of ULP charges filed to increase
in the;future,._-‘ T o : _
- Ptoéessihg“c05£s-aré high 1

o %=Whilé.Govérnment4wide'costs'fob_p:ocessing ULP charges are -

' -unknown,  the 13 field offices we visited provided fiscal year
'-,ﬂ'l981 estimates of ULP processing costs. FLRA-ggvevustits actual ' - .
.~ costs for processing ULP charges. Using theSe'figufeé”ﬁé;estimate N
' the average cost of processing a nonmeritorious ULP charge to. . . Lo

“be $2,062. . . . ST S T

' Normeritorious : :
charge ‘ -Cost
Agency '>__ . $ 925
- 0oGC - : . a/1,137

Total cost per case = $2,06

a/oGe incurs an additiohal $7801for évefy dismissal appealed to

the General Counsel. . . .. : C o : oL
. As shb&n in.thevfbliowing‘tabletlthe cost of processing a méritor;. g
" dious ULP charde averages $2,589 to $21,27s6, depending on the proc- .~
'~ essing stage_at_which it is resolved. TS S

i/FLRAfé'fiséal year 1981 budget ‘was $16.02 million.. ‘Its fiscal:
. year 1982_continuingjresolution,was'$14,2‘million.:f. I

e S fly ;fZ1,"V:"f?f]*‘vt4*



Processmg etaé;e

- T bre-= ____ Camplaint__ -
Merl.torlous charge R _settlenient - setilement ' settlement litigation

Agency (note a) T $l 452 .. 93,634 $7,257 - $.7,257. -

Soeee C e 1,137. Lo 1,137 S 2,227 2,227, -
_ALJs - L e e e Cibf624 . - 3,754 -
' Members and staff == T . 8,038

'Ibtal cost per case  $2,589 54,711 LN $10 108 s21,276

' __/’Ihe agency processmg costs mclude management and union tlrne and travel
- . €Xpenses for case mvestlgatlon, preparatlon, and presentatlon at hear—
mg as’ approprlate. S . S

b/ALJs attempt to get a settlement before holdmg a hearlng.

T -v Note_: 'Slnce costs are based on limited 1nfornatlon, they should not be v

considered definitive. However, we believe they are the best

§ avallable indicator of the costs that are mcurred in process-

! ing ULP charges. . i

Oon’ the ba51s of these estimates, the total ‘cost for proce531ng
: ‘the 6, 448 ULP charges flled in 1981 could be about - '$25.9 million.

Nonmentonous charge R . Meritoricus charge . . - - © Total -
: , B .-~ Pre— L Canplaint. - : :
T B Lo Mot . ' canplaint Pre-ALJ ALY T ALJ
R o Appealed I_i.ppealed _settlement settlement settlement'. litigation.

Percent of ‘ )
cases o . e o : L
) (rote a) . 49.3 13.2 . . 21.2. . 28° - 8.3 . 5.2 100
A cases.
R " case - - $2,062. - $2,842 $2-,589 - $4,771° - $10,108° . - §$21,276 LT
‘millions $6.56 $2 42 $3 54 0. 86 0 $5.41 70 " $7.13 0 §25.92

3,80 = 850 - 1,37 ‘181 o535 335 L6448

a/On the ba51$ of actual fiscal’ year 1981 OGC experlence.
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- .. MORE ATTENTION TO THE "SUBSTANTIAL
- AND MATERTAL EFFECTS TEST" IS5 NEEDED

: .:Labo:'réiatibns officials at EhévSiteé Qé_yiéitéd:éstimatéd
15 to 80 percent of the ULP chargesAcould,be‘precluded by -

- addressing the substantial and material effects of the allega-

‘tions.  The followi g are examples cf ULP charges, that could have-

' been precluded:'A_v

f——Alteriﬁg partitiohs in a particular work location.
" ~<Moving a coffee pot"from one area of an dffiCe to another.

_ 44Relocating an employee from ohe'floor to another when the
‘employee was apparently satisfied with'the‘move.

- Management labor relations officials stated that the substan-
tial and material effects test not only saves money but also dis~
courages the misuse of .the ULP system as a political tool. A. few

avenue foripursuing'matte:s of principle against management,;re-“
gardless of how insignificant»the charges may ‘be. .- N

‘Some "cases have gone through the higher levels cf the ULP
process, only to be dismissed by an ALJ on the basis that the .ac-
tions in question were not substantial and material. 'For example,
in one case a foreman violated a requirement. He discovered his -

" error immediately and reversed his decision.: The ALJ noted that.
. '_thej"fleeting violation was:qorrected‘immediately,ﬁ»and he there-
- _fore ruled the'case_lackedﬂsubstantial;and material effect.. =

Charges with no adverse effect afexaismissed; andlcharges with'

'_'minimal-effeétrare closely reviewed before deciding whether to

issue a complaint. We found, however,~that.gctual practice§-'

"regarding this test vafy'among FLRA regions. WO regional di-

-rectors stated that the substantial and material effects test is

being: applied; however, another regional directo:,expressed-reser—:3

vations about applying this test without .a policy statement from
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FLRA;*NWhéh'We bfought thiS'situation to t

he attention of 0GC, it

a_'issuédvajpolicy_statement to all FLRA regional directors which. ..
Q-clarified>when to use the substantial andg material effects test.
. GREATER 'USE OF NEGOTIATED GRIEVANCE/ . '

..~ ARBITRATION PROCEDURES COULD REDUCE |

- .~ VOLUME OF ULP. CHARGES o T ’

' © ' The Reform Act gives labor and management the opportunity to: -

. Pursue disputes using a negotiated grievancé/arpitration-prdcedure ,’

as well'as.the.ULP'prqcess. ULPs are defined as specific viola-

~tions of employee, - union, and agency rights established by the

" act.. The act's definition of a grievance includes alleged viola- -

tions of ainegotiated_labor'qgreement. . Many disputes over the

~ _interpretation3and/or application of negotiated labor agree-"
7. ments can be handled under either process, but not both.

not ;esoivgd'under these procedures be subject to arbitration..
"The act also requires that, except for certain actions, negot-

_iated_grievance,procedures'shouldfbe used exclusively for resoly-

'ing grievances which fall under collective bargaining agreements.

Negotiated grievance/arbitrationfprbcedgres usually contain

“a number of steps that correspond to higher management decision-
-making levels. 1If a problem is not resolved at one level; then
" it moves to the next higher level. A third-party arbitrator is
‘not involved until all steps have been exhausted--and then only -
"at theé option of the aggrieved party. i y ‘

.. Although négotia;éd gfievanée/arbitratiohfproéedures;pro4v

' vide more opportunity for resolving disputes_without;third-party

being

intervention, the benefits 6f these pProcedures are no%

'fully realized because most disputes are being handled as ULPs

rather than grievances.

Why is the ULP pfoceés‘uséd in place
of negotiated grievance/arbitration

" procedures?

ance/arbitration procedures because it' costs the unions ‘little

--;or;nothing'tQTUSe'the_ULP_prO¢eSS,-whéteas both management and .
the. union share theé costs of

'negotiatédVgrieVance/arbitra;ion
procedures. = - - o : SR SN :
' Labor relations officials at the sites wé>visited‘QStimated'

“from 20 to 100, percent of the ULchhatges'filed, such as the fol-
lowing, could be handled under their negotiated'griévancé/arbitraf
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7'1—-A union flled a ‘uLp charge alleglng that management had
Iv1olated the negotiated labor agreement provisions dealing

duty assignments. According to FLRA's OGC, this dispute -
. involved an arguable ‘interpretation of the labor agreement

" and it should have been more appropriately handled through

.;g;the negotiated grlevance/arbltratlon procedures.' OGC dis~
o mlssed thls case. -

”fﬁ——A Uhion flled a uLp charge allegln that'management had
“ . denied requests for -"a reasonable amount of time" for
: employees to meet with union representatlves to process
. 'grievances. According to FLRA's OGC, this dispute princi-
. pally related to the proper ‘administration of the official
- time provisions of -the negotlated agreement- and, therefore,’
.. 'should have been more suitably resolved under negotiated .
grlevance/arbltratlon procedures. This caseé was dismissed

o The off1c1als cited faster resolutlon of problems and the ablllty
to be morée selective of cases pursued as benefits of using the

negotiated grlevance/arbltratlon procedures. These officials
believe, however, that unions are reluctant to.use these procedures
because of the potential costs they might incutr should arbitration .
be invoked. However, OGC officials point out that.once a case,

‘such as those described above, has been filed as an alleged ULP,
_-the Reform Act precludes it - from being filed as a grlevance. Thus,

when such cases are dlbmlssed by  0GC, the aggrieved party has'’

. no remedy

Informatlon at one site, according to officials, indicated
that the union was using the ULP process rather than the negotl—
ated grlevance,arbltratlon procedures. Within a 3—year perlod
the number of grievances filed decreased 46 percent while the -

.-number of ULP charges increased 40 percent.~ The cfficials con-

cluded that the union's strategy is based on the fact that it

‘g'can get’ much more. visibility at less cost out of the UuLP process'tf
',than the grlevance procedures.. . . T

Unlon representatlves at ‘some sites. would not provxde 1nfor-‘

"mation on the volume. . of ULP charges they filed that could be han- .
- dled through negotlated grlevance/arbltratlon procedures. Others
».said that the amount is "minimal" or ranges from 5 .to 10 percent.‘

- .Most representatives. cited the potentlal cost: to the union for

‘"arbitration as a definite reason for using the ULP process. One"

ﬁﬂrepresentatlve acknowledged that many ULP charges could ‘be filed -

‘as grievances but he uses the ULP prOcess because arbltratlon '
' costs are hlgh._

OFf1c1als of FLRA's. OGC said that they encourage partles ‘to
use negotlated grlevance/arbltratlon ‘procedures to: resolve dis-.

"putes whenever: possible. It is OGC 's pOlle to pursue UuP charges

Yo -

_with the selection of employees to part1c1pate in temporary

VR P
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that céuld‘dtherwiSe.be handled under negotiaﬁéd”grievance proce-

. 7'dures only when there is a "patent breach" of avnegotiated‘labor‘
: fvagreemént,"fAccording to these officials, the most prévalent reéa-
son for the ULP charge. dismissals in fiscal year 1981 was that

the disputes should have been handled under negotiated grievance/

'{arbitration procedures.. . e e D s

«fﬁaffiéiaié in opM, FLRA.iandlthe other.agéncies we'visited .

,allows“such,disputes.tb be raised as ULPs. These officials

generally agree that thé‘best possible way to resolve-a.labor- 
management dispute is - one reached by the parties thgmselvgs—-»~

o without;third—party intervention.

'QUICKER PRECEDENT DECISIONS HAVE BEEN NEEDED . °

.The Authority Membe:s hélp fulfill‘their role of érovidinéﬁ

- guidance on Federal sector Jlabor-management relations by making .

final ULP decisions which establish precedents for other similar
situations. These precedent decisions improve 'labor-management
Telations by reducing the need to file formal ULP charges or to
further process .ULP charges already filed. These benefits, how-
ever, have not been fully realizea because precedent decisions
have not been timely. Although progress is being made to improve

_the timeliness of decisions; problems could reoccur in the future.

. As of March 31, 1982, 427 ULP cases were pending ‘at some
stagevin processing béfore‘the-Authority Members, and these cases.
had a median age of 288 days..i/ .OGC officials believe that many
of these cases, such as the following, could have benefited from

"( precedent decisions: _ S L

==0On Januafy79f 1981, an ALJ's.decision_concerhing iésueS'oh B

""the duty to bargain on the scope of grievance Procedures"
was 'given to the Authority Members for a final decision:
Subsequently, approximately 10 -additional cases went to

-the Authority Members on this same issue. Aall 11 of these e

+ uUnilateral changes in working conditions that-were di-
" rected by highe: agehcy’managementfregulatiQﬁs should be. .

 1/Number of dgyé calculaﬁédjfrdm'thejdate that all filings reléteq,7’”

to the disposition of the case have been received.:

a1

b
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* ULP procedure or the heéétiébilityﬁ
3 7 .. As of May 1982, ‘eight cases are
1pending;befogg the Authority Membersion_this issue.

5 to FLRA regions, agency. field sites, and collec-

ions, final decisions on .ULP cases were

d novmore;priority than_apyfotherrcase,'_In-Jéhuary\
ority Members eéstablished”a bProcess for handling -

asis of an assigned Priority. ’They=now sc;een:all“_

1. Cases for which precedent has been estabiiéhéd‘are de-""
'cided,expeditiously. .

D2 Cases:without-précedent but which havevahalogous‘casés“
" .| pending are decided next. . - B

.3. Cases without'analogous cases pending may be deéided
' ]wch;qnologically.' B . -

~‘.RepresentatiVes of the Authori£y>Members pointed-éhﬁ, howeverf
b i ‘

that priority‘may e. given t0'deciding'any case that may have the .

'most‘significant effect on Federalvlabor—management3reIations.

" - These I'epresentatives told us this new process was,being ap-
Plied to incoming Cases as well asg thoSé'backlogged 1/ and, ‘at ‘
current Processing rates,-incoming bPrecedent cases a?é being kept
current. ang backlogs are being reduced. For"example,'during the -

" first 4 months of 1982, case-handling was completed on over 60
»;ULP deCisionS'compared to 30 decisions:fpr the first74~months _
of 1981. Many of the 60 cases established Precedents which will "

i 1/Backlogged cases are those whichAhave'been available1for‘Au£h6£—

ity Members* Processing but.for whiech more. than' 90-days have
elapsed without a final decision. According to the.AuthOrity
Members, cases are not. availabie for'prQCessing until the par-
ties have had the opportunity to file exceptions, oppositions,f :
" and Cross-exceptions to ALJ decisions;-  : : B : -

r more'timely decisions. When the Authdr— 

Thus, cases having‘precedént value gen- -
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_;PRECHARGE DISCUSSIONS SHOULD BE
. REQUIRED

B T B e A e D O T T R R R

be used to resolve many other pendlng cases, a process whlch is.

 ‘now taklng place. Notwithstanding these efforts,- budget reduc=

tions since FLRA's inception-~coupled with increasing caseloads--

'Jhave caused. backlogs. Should these SLtuatlons contlnue, untimely ..
”precedent case dec1sxons may reoccur. ’ . S . C e e

,’ A precharge d1scussxon is one whlch occurs between the
partles before a ULP charge is filed with FLRA% . Parties take
part in these discussions in an -attempt to resolve disputes

-informally. The use of precharge discussions can 51gn1f1cantly

reduce the volume of formal ULP charges and their attendant

-processing: costs and, in turn, promote improved 1abor-management

relations. These benefits, however, are not belng reallzed Sane‘

vprecharge dlSCUSSlonS are not requ1red.

Precharge dlscu551ons not requlred

under current rggulatlons'

Under Executlve Order 11491 (29 CFR 203 2 [1978] and Federal
Register 1988 [1975]), informal discussions were ‘required to pro-
vide an opportunity for: parties to resolve issues informally.

 ‘While the Reform Act did not specifically provide for informal

procedures, FLRA adopted in its rules and regulations (5 CFR
2423.2 and Federal Register 3482 [1980]) a policy of encouraging
the parties to resolvn 1nformally ‘and voluntarlly any allegations

Of ULPS. K

o FLRA rules and regulatlons on: proce551ng ULPs ‘do not mandate '
that precharge discussions be held. FLRA's OGC. belleves it -is '
preferable to afford parties the flex1b111ty to resolve informally’

and voluntarlly any allegations of ULPs. . OGC's. representatlves

"believe that FLRA should not have to regulate what occurs between

management and the unions before filing a ULP charge. They. noted
that it takes about 30 days from the filing of the charge to the

beginning of FLRA's. investigation, during which. tlme the partles

could communlcate and settle thelr dlfferences.-

Use of precharge dlSCUSSlOno can .
help solve potentlal ULPs,

Desplte ‘the potentlal ben fi.s from using precharge dlSCUSS—':

1ons, ‘11 of ‘the 13 sites we. visited had no established pOlle

-of dlSCUSSlng alleged ULPs, and the parties’ generally maqde llttle
~0r-no effort to engage in precharge discussions., A primary’ reason

cited was the lack of a spec1f1c mandate requlrlng the use. of

‘precharge dlSCUSSlOnS.‘

Labor relatlons off1c1als estlmates of ULP charges whlch B

could be precluded through precharge dlscu551ons ranged from 5 to':

13




sunion's’ or: management's unawareneés'of_éertain{pblicies,'(2) in-
VQLyejminOr'misundeqstandings,.and/or (3) require fairly simple' 
- agreements to settle., For example, a union filed a charge that . .

Wi;change;-;since a formal charge was filed, FLRA was required to in-

f;fvestigate;ﬁﬂFLRAffbund that the manager was unaware that{Sﬁbh;af\.

"ﬁpolicy was negotiable7and, when informed of the charge, readily

'l'met_with union representatives. An'agreement-was‘reached and - .

Ja

_ithe charge was withdrawn. -

ot

xfffﬁabof félations'officialé‘at two sités]bélie?éd't
_fjreducing thé number of charges filed. At one of thesse sites, the
. number of-formal'charges filed by one union decreased from about .
-six per month to less than one Per month. At the other site, the

T number'of‘charges_filed_decreased from nine to two per month.

In addition to reducing the number of .ULP éhargésifiled,.

' -‘labor relations officials believe that engaging in precharge dis-

- cussions helps promote better'labor-management relations. One
labor-management relations director presented these views .in a ..
- speech at an April 9, 1981, conference for labor relations pro-
fessionals on ULPs.in the Federal sector, when he stated that:
MELE X §t just makes good sense--as well as being
a,matter,of.simplevfairness——for a party contem-
plating the filing of an unfairﬂlabor'practicev,
- charge to inform the other'partyvand.be willing
to engage in dialog on the subject. before going
to‘thg Authority." . B T

pProcedures are designed to insure'consideration and, if possible,.
resolve the problem before resorting to a third party. He stated

Union opinions regarding the'bénefit”of*piecharge.giSCUS; -
- sions varied considerably. Officials of four local unions we
talked to were concerned that precharge discussion5~would<give 
management the opportunity to obtain more information to-help
‘build its case against the union. 'An official of another local -
union“viewed‘precharge discussions as a waste of time: ' Officials

-of nine other local unions, however, believed that a mandatory re-
- quirement was needed to force an exchange between'management and -

unions. They agreed that simple. cases involving misihformatioh.
or misunderstandings cquld'easi;y be resolved without costly,

ENPERES et DA

. _ hat greater -
involvement in precharge discussions was primarily responsible for

i
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{CONCLUSIONS

_f»formal proceedlngs. One union off1c1al estlmated that up to L
... 90 parcent of the local's charges may have been precluded through -
,,precharge procedures, two others estimated p0531b1e reductlons of S
40 and 20 percent in thelr ULP caseload. ;

T LA E A , N ¢

Both opM and FLRA s OGC off1c1als agree that the use of pre—V

, charge dlscu5310ns can help resolve potential ULPs.” OPM officialsg -

have stated that the. unprecedented rate of ULP filings under the -
Reform Act may be traced, in part, to the elimination of the . -
Executive order requlrement for precharge discussions. They’

f strongly. support the need for a specific mandate for informal
»;dlscu551ons by the partles as a precond1t1
: charge Wlth FLRA : :

to flllng a- formal

r

Labor—management relatlonshlps are’ not as effectlve as they
might otherwise be because the volume of ULP charges and related
proce351ng costs are increasing. Factors contributing to this.

'situation include the limited appllcatlon of the substantial .and

material effects test, use of the ULP process to resolve dlsputes

.';over negotiated labor agreements wnich could be handled through

negotlated grlevance/arbltratlon procedures, untimely ULP precz-
dent decisions by Authorlty Members, and 11m1ted use. of precharge
dlscus51ons.' i - _ o ,."’

After we dlscussed the results of our work with officials of .
FLRA's OGC, they issued a pollcy statement to FLRA regional direc- .

" tors which clarified the use of the substantial and material-

effects test ‘and the conditions for its application. FLRA's OGC"
encourages parties to use negotiated grlevance/arbltratlon pro-
cedures to resolve dlsputes over negotiated labor agreements, = ...
and.- it pursues. ULP: charges that could be. handled under these pro- -

‘cedures only when there.is a patent breach of. a negotiated labor

agreement.; OGC's emphasis on these efforts as well as. the Authorlty
Members:* ‘actlons to make more timely precedent decisions can- help

. resolve more dlsputes 1nformally. However, addltlonal empha515
';.should be placed on u51ng precharge dlscuss10ns. .

'RECOMMENDATION

We recommend that FLRA requlre the partles 1nvolved 1n al—.
leged ULPs to hold dlscu591ons to try to informally resolve
issues before- hav1ng a formal" ULP charge 1nvest1gated by FLRA

AGENCY COMMENTS

Eight agencmes, including'OPM.and FLRA, and four national .
Federal unions commented on our draft report. (See- app- 1V. )

-The comments, in general, indicated support for our ‘conclu-
51on ‘that labor management relatlonshlps can be 1mproved., The™ |
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 comments varied, however, on our cohciﬁéions with regard to how
.the number of ULP charges and related processing costs could be
. reduced. T R RN

;~Fivé'i/ agéhcieé‘agréed;with the need for greater appiicaé

;2" tion of the substantial and material effects test. Three. l/
. unions disagreed with this conclusion, stressing the need for

‘'greater manaGement recognition of their bargaining obligations. .

- Four agencies and three unions agreed that benefits can be °

derived from timely'and yell-publicized FLRA decisions.w

FLRA's 0GC faisedvquestibns about whether greater use 6ffL

_negptiateﬂ.grievance/arbitration procedures would.be less costly
- to the Government than the ULP process. - We recognize -that. there
are costs associated with using the negotiated g:iévahcé/arbitraﬁw

tion process:. However, as we discussed in our report, "Federal

. Grievance/Arbitration Practices Need More Managemerit - Attention"

(FPCD-81-23, May 5, 1981), more management attention is needed

- in the area of cOst accountability since the total costs associ-'

ated with the negotiated grievance/arbitration process is un- -

- known. -Our. reason for ‘encouraging more use of grievance/
rarbitration procedures is to achieve more: interaction between.

management and unions in resolving problems without. third-party
intervention. Hopefully, this interaction would solve problems
at the early, less costly stages of the negotiated grievance/
arbitration procedures.’ Three agencies endorsed the benefits

.0f using negotiated grievance/arbitration procedures, but three

unions disagreed because these procedures are more costly to
the unions. - - s : o : .
_ Five agencies endorsed our recommendation for’ requiring
Pprecharge discussions before formal charges are filed: -. All co

-four unions disagreed with this recommendation. FLRA agreed

.Withx"the‘recommendﬁtion,that We_éxplore_the'developmentfof a
procedure that encourages parties to-attempt resolution of ULP

allegations prior to an FLRA conducted investigation.” The

OGC also favors precharge discussions and attempts at resolu-

‘tion but questioned whether a regulation precluding a party

from fiLing_a"cha;géQWithout first engaging in precharge settle-

:”"_ment.éfforts would

| ~-be coasistent with the statutory timé'limiﬁ\fOfffiiiﬁg_ULPl.

'fcharges;v
=-delay issuance of a ULP complaint where the témpofary re- -

lief provisions of the statute are involved: ang

'l/Evefy:agency and‘uhiohvdia‘nOt,comméﬁt‘onieachiconclusion andi

- recommendation.

i
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. related to statutory time limits and, accordlngly, have changed

‘hj before a formal charge is filed to requiring. partles to ho]d
-,dlscus51ons before a formal charge 1s 1nveatlgated

“d--lead to allegatlons of noncompllance w1th the precharge
- settlement effort requ1rement thus nece551tat1ng further
flnvestlgatlons. o o T gaq» : :

It 1s dlfflcult to progect what problems FLRA could encounter B
- in lmplementlng our recommendation. ' One agency noted that
“: the questlon concerning the ‘statutory time limit could be.
‘resolved by permitting a party to file a formal charge in those
._cases where the time-limit would expire, but requiring a pre-
. charge discussion before an FLRA investigation. One union, while
:'questlonlng whether precharge discussions met. the - intent of - the.
- Civil Service - Reform Act, also suggested that a party be allowed:
' to file a formal charge but be required to engage in precharge
discussions before an FLRA 1nvestlgat10n, as a means of motivat~
ing parties to settle alleged ULPs informally. 'We feel these. " .
suggestions provide an option to overcome the potential: problem

our recommendatlon from requ1r1ng partles to hold discussions

. We belleve that, over tlme, FLRA cah galn experlence and,vL;V
'through its decision and rule—maklng ‘processes, establlsh

(1) how the temporary relief provisions should be used 'in con—~
Junctlon with precharge discussions and (2) what it- w1ll con=" -
sider as legltlmate 1nformal settlement efforts.

s OPM has reserved -comment on our spec1f1c recommendatlon,i
° but suggested that negotlated ‘agreements which require either.
party to submit alleged ULPs to the other ‘party .before filing
formal charges afford an opportunity for informal ‘settlement.
. One union also suggested this approach as a means of settling :
.charges informally.. Another union also stressed the: need for
a cooperatlve relationship instead of a forced one.. We endorse. ..
~ the use of negotiated agreements for dlscu551ng alleged ULPs_fﬂ

as a means of motivating unions and management to solve prob-
:lems 1nformally without thlrd—party 1nterventlon.bnﬁ» .
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_ CHAPTER 3

MORE EMPHASIS ON ULP PREVENTION IS NEEDED

Preventlng ‘ULPs is Just as 1mportant (1f not ‘more so) than

adjudicating them. By reducing or eliminating conflicts, the

efforts of management and employees and the financial resources
that are otherwise devoted to ULP charges can be more directly

" channeled toward accomplishing the Government's mission. To

achieve these benefits, however, greater emphasis is needed

‘.—-providing‘labor relations and ULP training,’
;-—lncludlng labor relatlons effectlveness as part of
. organlzatlonal and managerlal performance assessments,
- and ‘ -

-—monltorlng and evaluatlng ULPs.

MORE LABOR RELATIONS AND

ks

Simporenra Fr o
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ULP TRAINING IS NEEDED

At most of the sites we v151ted not all managers ‘had re-

ceived labor relations and ULP- tralnlng, and,_when glven, it was "™

often plecemeal or sporadic.

, Off1c1als at OPM, FLRA, and the other 51tes we visited agree
that adequate and. appropriate labor relations tralnlng is a pre-—

requisite to a successful labor relations program. They p01nt

‘out that such training should not be a one-time effort but is a

continuing obligation. Such tralnlng is needed to insure that
managers and employees are familiar with and understand basic

-labor relations concepts; their rights and responsibilities,
-especially in collective bargaining; and what constitutes ULPs
and how they can be precluded. . More understandlng ‘of these.-

areas could reduce the number of ULPs. For example, some of

the ULP charges we reviewed occurred because. mahagers did not
"understand the scope of their respon51b111ty to bargain cver’
"changes in working conditions. When the managers were advised,
“through the ULP- process, of their responsibility to bargain

over the subjects causing ULP charges, actlon was-taken-to

:-.settle the problems.

The need for- Federal sector labor relatlons tralnlng has
long been recognized by agenc1es ‘which have or have had central
_management responsibility for labor relations. In 1972, the ’

" former Civil Service Comm1551on and the Offlce of Management and

g mee e
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.~ Budget issued joint guidelinés 1/ thét.stréaséd'theyheéd for labor

_'relations training in Federal agencies. These guidelines, which

are still -applicable, 2/ encourage agencies to (1) identify agency-
wide labor relations training needs, (2) develop a program to - .

' meet these needs, and (3) annually evaluate the program's success.

The guidelines point out that these program evaluations should be .
qualitative as well as quantitative and should address the effi-
ciency of training provided. o o L

" "In a report to the Director, OPM (FPCD-81-23, May 5, 1981), .

" we recommended that OPM emphasizé to agencies the importance of .
labor relations training and periodically follow up to make sure. .
jagenqies‘are-COmplYing with the 1972 labor relations training: '

- guidelines. ST I T T ULV

©© ‘While CPM‘hds-takén:cértain_actiéhs'ihﬂghié_rega:d, our work
indicates that greater emphasis on labor relations training is -

" still needed. Only 2 of the 13 sites we visited were following
the 1972 guidelines for labor relations training. - Labor relations

officials at eight sites said they were unaware of the guidelines,

"and officials at three sites said they were aware of the guide-

lines. but admitted that they were not being followed. '

Lt all 13 sites we were told that some form of labor relations
training is provided to managers. ‘Labor relations officials said,
however, such training has been limited and has not beén provided

"to all managers. For example, at three sites we visited, labor

relaticns training is provided only to new managers during orien-

_ tation. .  Therefore, those individuals who became managers before
" the Reform Act have not had training on the provisions.of the act

‘that changed various aspects of Federal sector labor relations. .

At another 'site, we were told that labor relations training has

" been provided to only 40 percent of the supervisory personnel.-

' MANAGERIAL LABOR RELATIONS ;
PERFORMANCE NEEDS TC BE ASSESSED .

, ,Despité the iméoftance of'a manager's labor rela;iqns péfé'

\""formahceh the sites we visited placed little emphasis on évaluat-'

-ing'performanée in this area. Eleven of the 13 sites generally

-did not include labor relations matters_in‘Line‘managers' perform-=
. ance evaluations. This type-of évaluation is needed to curtail”

managerial behavior that promotes an adversarial and costly labor-

'managément‘relatiohshipg- For example, at ‘one site.the'actions of - .

L/Guidélineé for the Management and Organization of,Agéhcy Respbﬁ-
~sibilities Under the Federal Labor-Management Relations Program,
‘csc/oMB, 1972. - : . e S

2/The guideline§ arefin_Appehdix B;ﬂEederal_Eérsonnel,Manﬁai_
Supplement 711-1. LT : S e

©19.

e sumgee ey o o3 e e vt e gy



"fonr'managers accounted for 10 of the 19£mer1torlous ULP charges
.. filed between October 1, 1980,.and March 31, 1981. 1In one in-"
‘stance,. a manager refused to hear an employee's grievance. In

“others, managers made 1nt1m1dat1ng and threatening remarks to and °

'jabout the unlon 1n the presence of bargalnlng unlt employees.

At another slte, personnel thh other job cla531f1cat10ns
.were being used as labor relations specialists. This occurred
because the agency, in attempting to consolldate personnel func-

‘tions agencywide, did not allow enough labor relations spec1a115t8'

" to meet its needs. The personnel used as labor relations spec-

"V'1allsts 'did not have performance ‘standards reflecting thelr '

: ba51c dutles nor were they evaluated in these areas.

FLRA and labor relatlons off1c1als ton us that a spec1f1c
labor relatlons element with clearly defined standards is- needed
in managers' performance appraisals. However, as pointed out
by OPM and. an- 1nternal labor relations study in another agency,
not all managers have direct labor rélations respon31b111t1es.

. Therefore, including a labor relations element in scme: managers
3performance appralsals may not be approprlate. ’ s

;ULP MONITORING AND EVALUATION
COULD HELP REDUCE ULP VOLUME

v ) ULP monltorlng and evaluatlon are essentlal to determlne 1f
the process is functioning efficiently. Union representatives -
and agency labor relations officials agree that an efficient ULP "
process is one in which ULP charges are resolved in a timely and
jequltable manner and at the lowest level and cost possxble.s

3 Agenc1es headg uarters need to monltor and evaluate the num—'
" ber of ULP charges flled, issues raised, locatlons and .unioris af-
fected, how ULP. charges are resolved, and how long it takes to.

resolve them. ‘This type of information can 1dent1fy problem areasf

for whlch solutlons can be developed.

L1ttle ULP monltorlng and f‘
~evaluation done at sites

Although labor relatlons offlclals belleved that & formal ‘f
ULP monltorlng and evaluation system would be beneficial in

- managing the. ULP process and preventlng ULPs, they generally

. did not formally assess the. ULP process for efficiency. Of the.

seven agencies included in our review, ‘only two had formal agency- .

. wide ULP monltorlng and evaluation systems, and only 1 of the
13 field sites had a formal monltorlng and evaluation. system.

The field site used its system to identify groups of managers
who reeded additional labor relations tralnlng and to prov1de
a ba51s for such ‘training. . , : _

20

et e e g

s g e i



‘monitor and evaluate the ULP process,- they
‘mation that can be useful. vHoweve:,,the‘pype'of,info:matipn '

.=OQf viéits to field éites-ihdiéated a need for systematic
ULP'monitoring and evaluation.. For example, our analysis of
meritorious ULP charges filed between October 1, 1980, and

 March 31, 1981, at one site showed that three issues accounted.

for 84 percent of all meritorious ULP charges. The actions of

“three managers resulted in more than half of the ULP charges .

filed oh'theSe.issues;Q Similar situations existed at-other

‘sites we visited.’

infofmatioh évailabfe for ULP
monitoring and evaluation-

~varies by type and usefulness

"',Whilé"ﬁost,dgenciés”and‘sites we visited do not formally:

varies considerably. = .-

-’;QPMHhéS'developéd défa

‘uate ‘some ULPs on a Government-wide basis by entering Authority
‘Members' decisioas in its Labor AgreementvrnformatiOn'RetrievalA

System YLAIRS}.,I/_'These decisions, however, account. for only

about S.pércent”af'all.ULPfcharges. The remainder, which are re- .

solved before an FLRA decision, are not. entered into LAIRS. OPM

is attempting to expand its monitoring and_eValuation'capability

by including in LAIRS all ULP charges for which complaints are,
or have been, issued.” Present plans, which have been revised

-because of limitations on staff and finances, call for a concert-
- -ed effort in the second half of é&alendar year 1982 to complete
this project. Data and analytical results should be available.
. before the end of the first quarter of 1983.. TR =

FLRA'#'OGC has the basic data needed to assiét'agénciés”inff

monitoring and evaluating ULPs.- This data cOnSiSts:of'such irifor--
. mation as the parties involved in the alleged ULP,: the geographic -

location in which the alleged ULP occurred,. the FLRA region where- o

the ULP charge was filed, the type of settlement reached. ang

the processing point at which it occurred, and the elapsed time -

. between each processing stage and the total time.ﬁ‘Data is mahua;f_f'"
1y coded onto summary sheets which track,eyery'ULP'charge filed . .
;_in.each-FLRA,regional,office throughout the process. - The summary

sheets‘afe’peripdically forwarded to 0OGC headquarters where
selected informapign snch.as-ULP'charge volume, FLRA region,
levels of'reédlution;Aand;processing time is'Summarizedw_ oGC

'.officials,told us ‘they are computerizing this information
"so it canh be more ‘useful, and it will include information on

"ULP qhafges‘by.phé:typelgf issueS‘involved;a'We.were_also told; 

i/Informatioﬁ from LAIRS is;ayailabie tQ both Federdl,ggencieé{';
~and unions. - " . S o e S S

21

accumulate some infor- .-

that can be used to monitor and eval-




'¢'completlon of thls progect.

" that when this information is computerized, 0GC would be willing
to make it available to Federal agencies and unions for: ULP moni-
-~ toring and evaluation. However, budget reductlons are hamperlng

CONCLUSIONS : “fg_»'iA’l‘r_g_ﬁff_zu”

. Preventlon of ULPs. can increase the effectlveness of Govern—
. ment operations by enhancing labor relations. at various organiza-
. tional levels and by reducing the costs associated with ULPs.

" However, these benefits are not being. achieved because not enough
emphasis has been placed on (1) tralnlng managers in ULP and
"labor relations processes, (2) assessing managerial performance
in labor relations, and (3). monltorlng and evaluating the ULP’
process to identify problem areas and to reduce situations that .
"result in ULPs. Although FLRA, OPM, and agency OfflClalS reallze
the 1mportance of reducing ULPs, progress: in this.area has’ been '
limited. ™ OPM has taken sonme actions in response to our May 1981
recommendatlons to lmprove 1abor relatlons tralnlng. but more
needs to be done. "

‘RECOMMENDATIONS

: ] To help prevent 51tuatlons g1v1ng rise to ULPs, ‘we recommend.
that the Dxrector, OPM~ ' .

--Develop guldellnes-for agencies to use in assessing man--

' agers labor relations performance, where appropriate,
and in implementing systems to monltor and evaluate the-
ULP _process.- .

—=Work" w1th the General Counsel, FLRA, to determlne how ULP
'lnformatlon accumulated by FLRA can-best. be used to mon--
itor: and evaluate the ULP process.

AGENCY COMMENTS

_ Three l/ agenc1es agreed that tralnlng can help 1mprove 1abor—r
' management relationships but. noted that’ tralnlng alone will not re-
duce-the flllng of ULP. charges._ Three 1/ unions. agreed that- more -
tralnlng i1s needed; two also suggested that agenc1es should traln

-~ union off1c1als.‘ . v » _ o : e

: One agency supported tbe need to assess managerlal 1abor re—
blatlons performance but expressed concern about how 1t should be .

).. . . . N

*1/Every agency and unlon did not comment on eoch conclu31on and -
recommendatlon. . :




as well as supervisors, be monitored..

e s Sy i

measured. . Another agency suggested that such asséssments should.
only be part of a manager's overall personnel management assess-’

-..ment. Two unions agreed with the need to assess managerial labor
'~ relations performance. S e

_One'agénéy7said that,ULP.monitoringfshould_bé ddne oniy where

:;needed'since agencywide systems would be costly. -One union agreed

with the need to monitor ULPs and suggested that-bargaihiﬁg units,

“ .
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FIELD SITES VISITED DURING THE REVIEW

De partment of Educatlon B

:; Central Office
o Washlngton, D C.

"-Department of Health and Human Services_

,Social Securlty , SoCial Security .
i Administration . o o o Admlnlstratlon
- Central office oS s YLRegion IX. o T
Baltlmore, Maryland E L. san. Francxsco, California

~\Department of Hou81ng and Urban Development

Denver Area/Reglonal Offlce
‘,Denver, Colorado

Department of the Navy

3'Mare Island Naval Shlpyard_'r

'Vallejo, Callfornla o

- Department of the Treasury»4'

" u.s. Customs Serv1ce
Region 1 :
uBoston,,Massachusettsf

’fInterna 1 Revenue Serv1ce

--St. Louis District

U:Dt Louls, Mlssourl

OfflCe of Personnel Management

' Central Offlce'._
}Washlngton, D C.~

'-Veterans Admlnlstratlonf7t

' Denver Reglonal Offlee 55"
Denver, Colorado T

B Portsmouth Naval Shlpyardn
Portsmouth New Hampshlre

U. S Customs Serv1ce

" Region VIII . BN
.San Franc1sco,'California

ijnternal Revenue Serv1ce
"Freésno Servxce Center
- Fresno,_Callfornla_';

w;Veterans Admln;otratlon

Hospital: .
Bedford, Massachusetts o
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COLLECTIVE BARGAINING UNITS CONTA”TED DURING THE REVIEW

'”f:Amerlcan Federatlon of Government Employees, AFL~CIO

Local '3z . S Local 1923

Office of Persqnnel‘ ' -+ .. Social Security
' - Management - o Co L . Administration .
.. Central Office - .- ’ : o Central Office =
"~ Washington, D.C. . S e o ”Baltlmore, Maryland
‘-Local.C-147" . ¢ ... Local 2607 R
"~ Social Security [ - -, » - ..+ ... Department of Educatlon .
- Administration L . : Central Office ‘ :
Region IX B . - 7 washington, D.C.

. san- F"anClSCO, California-‘

‘Local 1557
. Veterans Admlnlstratlon
- ~Denver Regional Office
. Denver, Colorado S

vIntéfnatiohal'Associatiou of Fire Fighters, AFL-CIO

: Local 48
.. Mare Island Naval Shlpyard
Vallejo,.Callfornla

Internatlonal Federatlon of ProfeSSLOnal and Technlcal
AEnglneers, AFL CIO : .

Local 4 SR o B Local 11

. Portsmouth’ Naval Shlpyard AR Mare Island- Naval Shlpyard
. vPortsmouth, New Hampshlre f_ - U Vallejo, Callfornla

a Metal Trades Counc11, Metal Trades Department, AFL- CIO

'Metal Trades Coun01l L "_ tg" Metal ‘Trades Counc1l

',Portsmouth Naval Shipyard o " Mare Island Naval Shlpyard_u

Portsmouth New Hampshlre S T Vallejo, Callfornla

vleatlonal Assoc1at10n of Government Employees

Local .Rl- ?2 E o ".lawf- ' Local R1- 132

Veterans Admlnlstratlon R Veterans Admlnlstratlon
Hospital . - ‘ _ 5 Hospltal" '

. Bedford, Massachusetts S : Bedford, Massachusetts

25
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;';; Natlonal Federatlon of Federal Emplqyees

e Local 1900 ; o e w:, 'r_iz.' R I R
”:Department of Housxng and ST _— ‘
Urban Developrent
Denver Area/Regional Office
Denver, Colorado

'1'Nat10nal Treasury Employees Union

.Chaoter e . '+ . Chapter 97 ‘ 7
‘Internal Revenue Service - ...~ - Internal Revenue Servxce
."..8t. Louis District . 7. Fresno Service Center ..
- St. Louis, Missouri. . = o L;;,';Fresno, Callfornla

Chapter 133 S S I Regional Chapters :

U.S. Customs’ Serv1ce ... -+ . U.S. customs Service -
“__Reglon I L ..~ Region VIT . o
v' Boston; Massachusetts o o '..San Francisco, California-

AT ~_;“-_»‘.;§rmr,_-,§?~;
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APPENDIX IV

, umn:o STATES OF AMERICA
FEDERAL LABOR RELATIONS AUTHORITY

500 C STRCEY sw WASHONGYON D C. 20424

(eoz):ez o7oo ;3;

July 30, 1932 o

o Mr. Cleford I. Gould

.nnxrector ’

Federal Personnel and )

B Compensation varsxon.'

... U.S. General’ Accounting Offlce
. 441 G Street, NW, i

washxngton, D.C. 20548

.Deor Mr. Gonldt

: This is in’ response to your request for comments.on a draft report
entitled, "Steps Can be Taken to Improve Federal _Labor~“Management
Relatrons and Reduce Numbet and Costs of Unfair Labor Practlces", -

"~ (GAO/FPCD~82-48). Set forth below are our comments as they relate to the
operation of the Authority. The comments of the Office of the General
" Counsel of the Authority related to its portion of processxng unfair .labor
practlce (ULP) cases sre separately set forth herein.:

Page 1. The draft descrxbes FLRA and OPM as sharing 1abor—management
~welation: responsxbxlxty. More ACCurately. this should be expressed to
show that OPM is. the lead management agency which provides management
‘advice and guidance to the management of other Government agencies and
-FLRA is the neutral, 3rd party agency which resolves labor- mansgement
"disputes between the management of - Government agencies and unions which
represent the employees of those agencxes. .

_ Page 7.7 . In the summary paragraph at the top of page 7.
- pro;ected cost of $25.9 million is st.own as ‘'the total cost for-
C processxng" ULP's in 1981. From the table on’ page 7, it is indicated thaL
" this. is the estimated cost based ‘on both FLRA expenditures and -those of
the agencies who are involved in the cases. As the focus of the report is’
. on FLRA, there is a potential for confusion. .The text on page - 10 should
make clear that this is a total cost fxgure.

o More sxgnxfxcantly, ve have some concerns about the development of
this cost data. The FLRA's total budget for FY 83 is under $15 mxllxon

" while we have not endeavored to "break out" ULP costs..even assumxng as

" much as two—th1rds were attributable ‘to such cases, that would mean that
agencxes would be spendxng an additional sum of $l6 million for their.
share of processing ULP cases. We would be interested in support for such
a conclusion. While we have no hard data on agency costs. the available
data suggests that the cost flgures are overstated. Such data, 1f not
accurate, could pro;ect a distorted view of the program.
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. With respect to FLRA costs, it should be noted that the average costs
for some 90 percent of the approximately 6,000 ULP filing per 'year 'is only

~..¥1,100 for the FLRA. The higher cost figures reflected in-the last column
.of the chart represents only 5 percent of total cases.. ‘In this regard, it

would be meaningful to make compatrisons with NLRB costs for processing ULP

cases. The Statute and procedures in this regard are quite comparable. -

. Page 9. . “Greater Use of Negotiated Grievance/Arbitration Procedures.
Could Reduce ULP Volume". K The first sentence of this section states that

-8 negotiated grievance procéedure "as well as the ULP process" can be used.
. Section 7116(d) of the Statute provides that issues that can be raised

under & grievance procedure may, in the discration of ‘the aggrieved party,

"but not under both procedures". .

.be raised-under the grievance procedure or as an unfair labor practice, . .

- . Page 11." Throughout the draft, cases are characterized as being. -
"before the Members" when they are under consideration at some stage. ' . .
vithin the Authority. The 427 cases referenced at the top of page 16 were.
not. "before: the Members," but .rather were at stages of processing, most. -
were either being worked by staff or were newly. filed cases awaiting
assignment. o S ‘ - .

With respect to the timeliness of precedent setting cases, as

" reflected in the réport, major changes in processing procedures have
greatly improved our ability to dispose of precedent setting cases more

quickly.  However, it should be recognized that our resules to date, while_.

"not what we would like them to be, compare favorably with NLRB private
-sector experience. . S T ' ,

. . 'Footnoteé 1 on Page 11 shoyld read "Number of ‘days from thé date that -
all filings related to the disposition of the case have been received.

"' The Autﬁdri:y fully concurs with the recommendation :hét we exploréﬁ‘

the development of a proceduraz that encourages parties to attempt-

resolution of ULP'alleggtions prior to an FLRA conducted investigation."t,

"Yours truly,

. Ronald W. Haughton
Chairman : ’

. Attachment. c ,¢ f RSO I S S ’ SRR  "‘;




'ﬁhbTﬁe’followfng are the comments

_contents of the -draft report. - - o R

‘Technical Comments o

- unfair Yabor practice has, in fact, occurred. Only the Gehérél

" not unfair labor practices.

- ;"gomments'of.the Office of the Gener&14Couhse1;'V, . A“:_ */rf'
_ ‘of ‘the 0ffice of the GéneraiﬁCosteI, E
Federal Labor'Relations Authority, on.the'draft'of'a<proposeq report
entitled “Steps Can be Taken to Improve Federal Labor-Management - . -

- Relations and Reduce Number and Costs.of Unfair Labor.Practices"
(GAO/FPCD-82f48)ﬁ:; S . =

L TheAcohments‘of the 0ffice of the General Counsel are divided fnto two

sections.. The first section pertatns to -technical aspects of . the draft

report and the second section contains our substantivé,commentsfbn the -

1. - 0On the report cover, reference should be made. to the number of
unfair labor practice charges which 1s expected to increase. - Through-
out the draft report reference 1s made. to unfair labor practice - v
complaints or ULPs, when reference should be made to unfair Yabor-
practice charges.” Failyre to distinquish between ULP charges, ULP
‘complaints and ULPs will. substantially distort the report and present
fnaccuqatejdatq and information. Any individual, Yabor organization or -
agency may file an unfair labor practice charge alleging a violation of .-

.. Title VII of the Civil Service Reform-Act of 1978; 1i.e., an unfair

labor practice. " The filing of an unfair labor practice. charge does not
mean that an unfafr labor practice complaint will issue or. that an

Counsel is statutorily empowered to make the decision to. issuean

- unfair labor practice complaint and only the Authority is empowered- tg

make the finarﬂdeCféfon,as to whether an un<aip Tabor practice has, in

~fact; occurred. These words have specific meanings in the Federa)

- service Tabor-management relations program and under the law.

Accordingly, it is imperative that differentiations between-unfafff
labor practice charges, unfair labor practice complaints and unfair
laborvpractices be‘vividly and clearly set forth in the report. :

2. 0n page i of the Digest, it should be clarified in the 1st and 4th

Tines that reference 1s befng made to unfair labor practice charges'andr'“ﬁ

e

3. on page 1, 1t should be noted that the‘Fédéréi'Laﬁbr elations

Authority was established by Reorganization Plan 'No. 2 of 1978 (not by

- "the Reform Act") and was in existence ‘on-January. 1, 1979, prior: to the ..
: Januarj'll;,1979?‘effectiye.datE.of Title VII of the Act. i

4, Also on'pagé*l,vzhd Hne of the sen - full pérégréph;-thé Abfﬁoffty,' e

does not decide unfair labor ﬁractice,tharges. The Authority only

" determines if a unfafr labor practice has occurred after the General

Counsel 1ssues ‘an unfair labor practice complaint based on the ‘filing

-of an unfqir'labor‘practice'charge by an_1nd1y1dual;'1abo&‘qrganfgatjqn:.

or agency. .

el ad e

e
i
H
a
;




" APPENDIX IV

“unions' uneasiness,'not necessariiy employees

R NN U |

. paragraph 6. on

L 5;' :There'is‘a'typographicai error on line 2 ofppage 2 ("modify") and
~.an extra word ("was“) appears on page 4 iine 6. ) -

SRR - On page s, references in the title and on lines S, .8, and 14
L should” spécify unfair iabor practice charges rather than “ULP =~ - .
.. complaints” and "ULPs." " Thus, "parties can resolve disputes without
- -third-party intervention by--closeiy scrutinizing” unfair labor -
. practice charges - not complaints. Again, references to increases in -
L fiiings sﬁould se to unfair labor practice charges not ULPs. :

i 7;  The use of a "fiiing rate" as a basis for comparison between the -

Federai sector and the private sector on page 5 is distorted since a

‘substantially larger proportion of Federal employeés covered by -the
" Statute .are in exclusively represented bargaining units compared to.
B - private sector employees who are covered by the National Labor

f"».Reiations Act, the 1arge majority of whom are unrepresented

8, The reference on page 6, line s should be unfair 1abor practice

. -charges, rather than "ULPs". .Further, in line 8. the Office of the ,'
" - General Counsel believes that the decline in the number of unfafr labor .

practice charges in Fiscal Year 1982 may be attributed in part to-
' uneasiness.

9, - in the tabie on page ‘7, the reference under 'Meritorious“ to ’
“"charge" should rather.be to “"pre- complaint settlement." In the totai
column, the total number of cases shouid be 6,448, not "6408."

,lO.g Also on page 8, under the diScUSSion concerning the substantiai

and material effects test,” on lines 1 and 8. .reference should be to
unfatr labor practice charges and not "ULPs". Similarly, on line 2 of
page 8, <the reference should be to unfair iabor practice’ charges. A

11. On page. 11, Vine 2, the term breach" 1s misspeiied

12 The graph in Appendix 11 entitied "ULP Cases Filed With FLRA"
begins at the level of 275 cases. ' The graph, to avoid: the pictorial

.appearance of distorting the number of unfair iabor practice charges

being fil~d, shouid rather begin at 0.

~13. On page I, the second exampie utilized'to describe a'precedent-""

decision pending before the Authority is unciear and inaccurate. _Thei

" case. shouid be described as follows:

. --In eariy 19R0 two - ULP cases were transferred for Authority
- processing after issuance ¢f .complaint for a decision on whether
" local management's failure to bargain over unilateral changes in
working conditions that were directed by higher agency management -
+ vegulations should be decided under the unfair: iabor practice '
' procedure or the negotiabiiity dispute procedure. ‘ .

“31.
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' Substantive Comments -
- "1.  On page &, in the section entitled, "More Attention To The S
- 'Substantial and Material Effects Test' Is Needed," the draft report's
© premise that "[t]echnica]ly,”the‘Reform Act requires that management -
-, notify the union of its intent to make these changes-[i.e., changes in
- working conditions that have little or no. effect on empYoyees] and - o o o X
- negotfate with the unfon over their impact if the union so desires" is .= ‘ . JRA
" incorrect.. As held by the ‘Authority in'5 FLRA No. 45 (1981) and as L B
.. stated by the Office of the General Counsel ‘in its memorandum to.the
- Regional Directors concerning the duty to bargain over a change in
- working conditions (which‘mémorandum'js referenced on page 8 of the
“draft report), there is no statutory duty to bargain-over a‘change in &
negotiable condition of employment or over the .impact and implémenta-
- tion of a change in:a nonnegotiable matter .unless there is a. substan-
- . tial and material effect on bargaining unit employees. Thus, there is.
~ - no.statutory duty to notify the exclusive representative and bargain
. _over a change which does not meet the ‘substantial and material effects = .
test. B S Lt R T e

' ,21f?1oﬁ'bégé 8., it should be notéd‘that;turrent]y chargeéﬁih!o1ving

. changes such as moving a coffee pot are routinely dismissed, absent fA"‘ o NS T v}?m-

“.withdrawal, by the Office of the General Counsel. In this-regard; it -

. should be ndted that the Office of the General Counsel has ne control

over ‘the types of unfair labor practice charges which are filed. - :

Parties: can file as many charges as they desire making any allegations - ) .
" “that they choose to include. To present a fair and accurate picture of . = o : ,
-the unfair labor practice process and to discourage the filing of such B T -

© patently nonmeritorious charges, it should be noted that.such charges
- will bejsdmnarily dismissed by the Office of the General Counsel.‘-

3.  The example set forth in the fourtn full paragraph on page 8 of
“the draft report of a case .which was dismissed by an Administrative taw:
Judge for lack of substantial and materia) impact is not an exampie .of
a case involving the duty to bargain; i.e., the case does rot répresent
" the principle being discussed in the report. Thus, the case dges not :
involve a unilateral change in.a condition of employment but rather
s concerns a supervisor's statement which is alleged to constitute -an
. 1interference with protected employee rights under the law; i.e., “the .
“.right-to form, join or assist a labor organization. As’ such; the case
-“has nothing to do with the substantial-and material effects test-in
regard to unilateral changes and the obligation to bargain which the
report discusses. . = .0 . .o 0 - S S

4. The draft report recommends at page 15 that. the Authority “require -
the parties involved in alleged ULPs to conduct discussions toinform- -
~ally resolve issues before filing a formal ULP charge with FLRA." The
-~ draft report ‘acknowledges- the Authority regutation and policy of ’
. encouraging the parties to resolve informally and voluntarily any - .
allegations of unfair Tabor -practices, notes that most. unfair “Tabor
practice charges are not investigated until about 30 days from:the
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. f11ing of the unfair labor practice charge thus affording the parties ,
“ time to settle their dispute, and states that the 0ffice of the General =~

.. Counsel agrees that-the use of precharge discussions’ can help resolve -

;- disputes prior to the filing of an unfair labor practice change. = - '
" However, the draft report does not address itself to the possible legal -

and practical barriers to its recommendation to require precharge - |

filings and discussions. - While the Authority could by regulation _
require charging and charged parties to attempt informal settlement for.

" -a specified period after ‘the filing of a charge, a regulation = -
"gréclUding,a~partyjfrom filing a charge with the -Authority without

. ¥1rst engaging in pre-charge informal settlement efforts with the .- -

"~ charged party may be, inconsistent with the statutory requirement in. -
section 7118(a)(4) which establishes a six(6) month.period of limita-

“tion in which to file an -unfair labor practice charge. Therefore, . to. .
effectuate such a change' in the unfair labor practice process may

.. require an amendment of the Statute. Moreover, the requirement of a -

' precharge prior to the filing of an unfair labor practice charge with .°
~an Authority Regional Office would also delay {issuance uf an unfairi: . .

labor practice complaint by the General Counsel in cases where the '

appropriate .temporary relief provisions of section 7123(d) of the

- Statute are -fnvoked. It should be noted that section 7123(d) does not

apply solely to “strike" cases (e.g., as in the PATCO case), but rather
app11es.to all cases where appropriatevtemporany relief is just. and-
proper. L e o . .

It is also possible that the requirement that a charging party file a
precharge with the charged party and attempt to informally resolve =~ .
. the disputéfprior,to‘theAfiltng of an unfair labor practice charge with'
the Authority. could lead to allegctions. of noncompliance with this. .~ -
- requirement thus raising issues collateral to the unfair labor practice '

- dispute necessitating fu)ther investigations, determinations and i o
- possibly litigation enly complicating resolution. of the alleged unfair - -
. labor practice. Although, as stated in the. draft report, the Office of
the General Counsel favors and strongly encourages precharge ... . _
discussions and attempts at resolution, the report is incomplete in :
~making a recommendation that such discussions be a. requirement without .. -~
addressing- the above noted legal ana practical problems involved in

. “1mp1emehtfng its recémmendatjon.

5. Aithdughlxhe gréater use of negotiated gfﬁevéhcé/arhitration--f-

.'f procedures could reduce the number of unfair labor practice charges-

- filed with the Authority, the use of such procedures may not reduce the
‘total cost to the:Government of resolving the disputes giving rise to. =
..use of such pkocedureSjas implied by the draft report. Thus, aYthough- = . .
one of 'the ‘purposes-of the draft report was the development of recom- . - "

- ~mendations which would reduce the cost to the Government of the unfair -
labor practice process, the ‘draft report does not evaluate the cost to.”

~ " the Government when the Government s a participant in the grievance/:-
~arbitration procass. . In .many.cases,’ the use of grievarce/arditration "
procedures: could be -more costly to the Government in.total than the “use’
- of the unfair labor practice procedure as a means of dispute resolu-- .-

tion. *WNo data on the costs to the Government of utilizing grievance/ :-
.arbitration procedures to resolve matters which could .be processed =~
. under the unfair labor practice procedure are provided.in the draft =

_ report. ‘The high levels of productivity by the staff of the Office.of

'

‘L
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the General Counsel, fhe high settlement rate, and the Tow cost factors

. for the Office of the General Counse) indicate the strong possibility . ... o R ‘Hl'g‘
. that, {n many cases, the use of grievance/arbitration machinery could ’

. be more costly to the Government than the unfair labor practice =~ - -~ " ‘ . : g,,
. process. - If the draft report is to make the assumption that the use of RN S
"grievance/arbitration procedures will be less costly to the Government LT

" than use of the unfair labor practice procedure, the draft report e
shoutd contain at least some cost data to substantiate that assumption.

¥
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" Honorable Charles A. Bowshér ~ - LT
| ; wsher A 2 vee

. - United States Genera
; washington,~DCl20548 -

o Dear Mrf-BQQsherﬁ

_ found after investigation by the FLRA's ,
without merit, it is difficult to see any direct ability of management

= 7United States

"%ﬁ T Office of

- Personnel Management  washngon. 0.C 20415

s by N LT Yot Reberence

s

Comptroller General

lﬁAccbunting Office A:'

.. This - is ﬁnf}esbonse‘to,yoqureqdeSt for the Office of Personnel Management's
‘. comments on GAO's draft report, "Steps .Can Be ‘Taken to Improve. Federal :

Labor-Management Relations and Reduce Number ‘and Costs of Unfair_Labor‘

'_Pracpicgs" (GAC/FPCD-82-48).

' Oﬁ-tﬁe'whole, the report and reconhehdations representvé posiﬁiVe,

effort toward achieving much needed improvement in the process for '

resolving unfair labor practice complaints, and for stimulating more’

_attention to prevention and early settlement of allegations and

formal charges. However, we believe some additions or corrections
will put the report's_findings‘in better perspective. We also wish
to call your attention to a few instances where editorial or clarifying

changes secm appropriate:(these are included as an attachment).. .- .

At this time we will reserve comment on the specific recommendations

included in the report. However, it should be noted that the

. recommendations are directed almost exclusively at the third-party
agencies and management, primarily OPM, Yet, as- the report correctly
notes, ninety percent of the unfair labor practice charges are filed. -

" by unions which are not-subject to direct GAQ oversight or influence.

This 1is particularly significant in the one. recommendation (page 7) -
affecting both parties, union and management, in which both are urged
to “insure" that ULP's are filed only on serious and substantial - .

" issues. As noted, since the overwiieiming number of ULP charges are

filed by unions and sincé more than 60 percent of'the~chargesiarg
: General Counsel, to be

"to influence change. ' Yet, there is no specific mention of the unions' .
major résponsibility_for the great number’ of non-serious and unsub- .
stantial filings. We believe it might be helpful to note the major

. burdeh'plaCedfqn'unions-to improve this situation, - D

© ‘APPENDIX IV
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. In the report OPM is said to believe that the volume of ULP*s will increase in
-the future. This is reluctantly our view based on long-term trends in the .
Private sector under the National Labor Relations Act as well as early experience
under Title VII.of the Civil Service Reform Act. We want to emphasize, however,
that such increases need not be inevitable. We are heartened by the decrease
‘in filings in the first six months of this year, but are concerned with long-~--
Lt - .range increases unless all participants make concerted, tangible efforts to
o q - . .. _reduce the causes and incidence of ULP's, )

It g g wprees .

L -, We strongly support the draft report’s call for mandatory filing of unfair
STy - _ labor practice charges directly with charged party and requiring a 30-day
Sl . ~ period for attempts at informal settlement prior to formal” filing with the ]
; General Counsel. This procedure, which was .an integral part of the executive
order labor relations program, resulted in some agencies reporting settlement
- ratios of 75% or higher. "We caution, however, that such high settlement rates
are unlikely. under present law, where completely free processing and prosecution . -
eor by General Counsel staff are available to the union if agreement.is not reached ...
e . during the pre-charge period. A S : S

. Another option available to the parties, not mentioned in the Report, is to '
negotiate dn agreement provision that would require either party to submit o
each ULP allegation to the other prior to filing a formal charge with the °
General Counsel. The 1egality of such an agreement is clear, provided individual
employees are not prevented from exercising their statutory rights to file

~directly with the General Counsel, Bilateral agreements between the parties

- affords an opportunity for informal settlement not’othenwise_regular]y
available to them.. Some agencies and unions have reached such agreement and,
we believe, the report should urge others to consider this option.

D . We have no further comment on the draft report, but do 1ook forward to the
? . opportunity to consider and act on the conclusions and reccmmendations in

| the final, official report. We are confident that the volume and cost of -
i . ULP's can be reduced and controlled through renewed commitment by all

b ‘concerned. ’

.?‘ R i C -',-?' ' o Sincerely,
5. <. - ““~2.. T

v PR o :A . Dohald'J.vDevine
1 : . S o ;. ' .:"_Mruny
5 * Attachment

[See'GAO note_below{J'

GAO note: The attachﬁent dealt with suggested wording changes'
' ' to the report. We have dealt with the comments where

appropriate and have therefore not included the
.attachment. ’ e : ST
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. ASSISTANT SECRETARY OF DEFENSE - i

g Lo

WASHINGTON D C 20301

Vb g

" MANPOWER.
RESERVE AFFairs
AND LOGISTICS

N - {eAUG 1982

. 'ﬁn'v i Mr.:Clifford I. Gould .

: ‘Director, Federal Personncl
and Compensation Division
U.S:. General Accounting Office

Washlngton, D.Cc. 20548

‘Dear Mr. Gould;"' : s SRR R S

This is. in response to your letter of June 29, 1982, to the’
Secretary of Defense concerning your draft report entltled
. "Steps Can be Taken to Improve Federal Labor- -Management =
Relations and Reduce the Number -and Costs of Unfa1r Labor.
Practlces" (GAO/FPCD 82 -48)(0SD Case No. 6006). : .

“The report makes no recommendatlons to the Secretary of DefenseL
- However, it does make recommendations to the ‘Federal Labor
" .Relations Authority (FLRA or Authortty) and the Office of
Personnel Managément. (OPM) which: rmpact on this Department.
In view of this, we would like.to take the opportunlty
you have provided us to comment. on the: draft report. Our S
comménts are provxded below. ' -

The Department of Defense fully concurs thh the premlse of
the report that labor-management relutionships can be improved
and 'the number of unfair labor practices (ULPs) and. their
related processing costs reduced by settling more disputes
‘informally. -Chapter 2 of the draft report identifies four
steps’ that the parties to a potential dispute can take to ’
resolve it without third-party intervention. These steps
are to closely scrutinize potential ULP allegations concerning
changes in working conditions to insure that ULP charges are
.filed only when such changes substantially and materially"
affect bargaining unit emplovees; rely more heavily on

. S negotlated grievance/arbitration procedures in lieu ‘of
- P : processing dlsputes through ULP procedures; apply precedent
N i " . decisions in evaluating situations allegedly involving ULP
' ' _before deciding whether to file a ULP charge; and dlscuss ULP-
allegatlons before flllng a ULP charge. . .

We agree that good falth application of the above steps .
would strongly enhance the chances of disputes being resolved
o informally between the parties themsc¢lves without third-
P T party intervention. We must recognize, however, that the
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party.éohtemplating the fiiing of a ULP charge bears the

~.. greatest burden, at least initialiy, in utilizing these

- steps. For it is that party which must initially analyze

. the relevant facts and circumstances, determine the appli- |

~cability of precedent decisions of the Authority and the
Authority's Office of General Counsel (OGC) including those
involving the."substantial -and material effects test",
"decide which forum to pursue the matter, and provide the .
"other party with an opportunity to discuss the matter. The.
party bearing this initial burden is normally the union
and/or an employee since they-initiate the vast majority of

. ULP charges. "Thus, to a very large extent, it is they who

' must be either convinced or required to adhere to these
steps. Of course, once notified of the allegation, the

. Charged party must undergo a parallel decision-making

' process. S L : R : o

.The Authority and its OGC have taken certain measures which,
we believe, will tend to promote the informal settlement of

- disputes. The establishment of the “"substantial and material

effects test” by the Authority has reduced the number and

" costs of unfair labor pPractices, particularly with regard to’
the issuance. uf ULP complaints. As your report correctly ’

. points odut, however, the test will only begin to have its ,
full impact when the party contemplating the filing of a ULP
charge 'is knowledgeable of the test and wiiling to objectively
apply it to the particular facts and circumstances giving
rise to that party's concern. : : S

Another positive development in reducing the number and
costs of ULPsS is the. current policy of the OGC to pursue
ULPs that could otherwise be handled under negotiated
grievance procedurés only when there is a "patent breech" of
a negotiated agreement. Here, we would strongly urge that
office tc go one step further and adopt a general policy. of
deferring to arbitration. As with the application of the
"substantial and material effects test", for the existing
deferral policy to have its full effect, it must be applied
prior to-a charge being filed. i : -

The Authority must continue its efforts to issue timely - -
precedent case decisions. This is particularly important
with respect to cases having a éignificantieffectvon the
Federal labor-management relations programs and those.which
are causing similar cases to back-up in the system. O0f"-
course, it is-here again incumbent upon all interested
parties to be knowledgeable about, and able and willing to
apply such precedent decision before filing a charge.

The sole recommendation . in Chapter 2 of the Draft Report is .
that the Authority require the parties involved in an alleged
- ULP to conduct Qiscussions to informally resclve issues :

.38‘ .
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before f111ng a charge with the Authorlty. We strongly _f

support the need for rule making by the Authority establishing
a requirement_that the parties meet in a good faith effort

to try to - lnformally resolve their dispute. While.there may
be numerous ways in which this could be accomplished, we
prefer your recommendation. Requiring the parties to

attempt resolution of ULP allegations under Executive Order
11491, as amended, prior to third-party intervention, resulted
in a substantial number of 1nformal settlements without' any

Undex the "pre- charge procedure, 1t would obviously be

“incumbent upon the party maklng an allegation Lo initiate
the discussions and .to engage in those discussions in a good o

faith effort to resolve the dispute and not view them as
merely a necessary procedural step to further formal processingi

-of its allegation with the OGC. Where the party making an

allegation failed to satisfy this procedural requirement;:

" the OGC should not he51tate to dlSmlSS a subsequent formal -

charge. -

Alithough not. Specifically addressed in thé Draft Report,

“"there are certain other matters 1nexorably intertwined with

the informal resolution of unfair labor practlce charges
which invite comment.

1. We believe that the charging party should be required
to furnish the charged party not only with a copy of the
charge, which should contain specific facts regarding the
allegations contained therein, but also with the. supporting
evidence and documents. . Under current practice, the agents

" of the Office of General Counsel investigate charges which

contain nothing more than bare assertions that a ULP was
committed. [Further, under section 2423.6(b) of .the rules " - ..
and regulations of the Authority, 5 C.F.R. 82423.6(b), the
charging party is not required to provide the charged party
with the supporting evidence and documents. We think that -

if charges are to be resolved informally, the charged party

-must. know with as much particularity as possible what the |

allegations are and what supporting evidence and documents.
there are for them. Providing the charged party with such
information would allow that party to better understand the
allegations and make a more informed judgment and .thereby .
would fac111tate lnformal resolutlon of the dlspute.

: “2. Second, we belleve ‘that the charging party should
have to make out a prima facie case before the agents of the
OGC begin their investigation. Where such a casé is not-

- presented  to that office, the’ charge should be summarlly

dismissed.

"3, Flnally, we have several observations with respect
to the encouragemznt of informal settlement of charges that

“have been filed with the 0GC. We strongly believe that

39
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",of»settlement-agreements by the OGC. impairs settlement

- will be no-worse off if found guilty following full litigation . = -

' ’a panacea, is one method of insuring an effective”labo;f’
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where the parties have agreed- to the séttlement-bf'a’charge,‘ o
with or. without 0GC intervention, the settlement -agreement
should be- accepted by the 0GC unless contrary to law or
regulation. - The current Authority requirement’ in’section )
2423.9(a) (3) of its rules and regulations for the approval

efforts. -Similarly, the requirement - in Section 107.012 of -

- the OGC's ULP Case Handling Manual that "... (t)he remedy ' -
provided for in a settlement should be reasonably equivaleént
to the remedy which could be expected from a favorable =
'_AuthoritdeeCisionﬁ also clearly impairs voluntary settla-

- ments., . Such-a practice discourages settlement by virtually P
: Precluding compromise,fa‘necéSSary-ingredient to most settle-
. ments. Stated otherwise, it removes the opportunity to .-
achieve a more favorable outcomevby,séttling“the,Casemwhichj‘

" is one of the major_incentivesﬂfor.settlemeht. _Under the' -
requirement, the charged party ' is left to believe that it "

of the case. Lastly, weé would urge the OGC to. reexamine its . -~
~‘almost universal insistence of the posting of a notice in

the. settlement process. " Collectively, the‘above'practices .
significantly diminish the incentive to settle charges and -
avoid ‘the costly litigation process. . . .. . -

-Chapter 3 of the: Draft Report,  éoncerns those program’éreas

" where emphasis can be placed to help prevent ULPs from T
-occurring in the first instance. Specifically, the report: -
. calls for Pproviding more labor relations and ULP training,."
including labor relations effectiveness as part 0f'cfgahiza—*;
tional and manageria;.performance.assessmeqts, and ronitoring
and evaluating ULPs. -The Chapter's recommendations call for S S .
the Director of OPM to develop guidelines for agencies to . . ‘- . " - ORI e
follbwlin_assessing_managers'_labor relations performance . - : I e e
where appropriate and implementing systems to monitor ang’

evaluate the ULP process, and to work with the Authority's -

General Counsel to determine how .ULP. information.'dccumulated

by the‘Authority‘can‘best‘be‘uti;iZed to ‘monitor and evaluate

the ULP process.: . e o e Ce ;

_:‘Adequate-and apprbpriaté'labor,relatioﬂs training.diiéctéd
- to address specifically identified training needs, whileﬂnotN_Hﬂ

‘'relations program. Where managers are ‘'unfamiliar with their:

- rights and obligations under the program, such training can
‘assist in preventing. ULPs from arising or in remedying
“problem situations. It must be fecognized,‘howeVerL‘that~,'
~there.are practical as well as economic Timitations to the .

. amount of training that can or should be‘accdmplished;f.vj,»f
--Additionally; lack of .training on.the part of managers-and,

. supervisors ié*onlyfone'factor,fahd‘perhaps‘often not ‘even: "

" one of the most impoftant'factors,‘creatingfsituations which. .-

give rise to ULP allegations.
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‘W1th1n the Department of Defense, substant1a1 1abor relatlons
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training, 1nclud1ng training designed to prevent ULPs, is
accompllshed at significant cost both in terms of money and
staff resources. We continue to stress tralnlng for managers -
and supervisors with respect to management's rights and

"obligations in an effort to build constructive relationships

and  avoid "technlcal" but unintentional violations of the

" Federal labor law. Further, we recognize that labor relations

tralnlng is a continuing obligation. This obl;gatlon is not
made any easier by the fact that ‘labor relations policy 1is

'largely established through developing case law with its
"inherent difficulties in understanding and reconciling the .
,.various cases, particularly ULP cases, each of which arises
from different. facts and circumstances. It is compounded by.

‘the lack of clear prededence in many areas upon which to. )
- .inform: managers and supervisors of their rights and obllgatlons.

Much’ testing of the scope and nature of the rxghts and

:obllgatlons of the parties also remains and this in itself

often leads to ULP allegations. Consequently, it is perhaps
not surprising that particular managers Or Ssupervisors are
not- completely aware of the full scope of their obligations
and that, particularly where a litigious: relatronshlp exists
between the partles, thelr actions result in ULP allegatlons.

Effectlveness in the arca of labor relations could properly-

be considered, where appropriate, as one aspect of overall
managerial- performance. We do not believe, however, that a )
specific labor ‘relations element with clearly defined standards
is-needed in the performance appraisals of managers and
supervisors As the report correctly states, not all managers
have labor relatlons responsibilities. Those who do, -

‘ordinarily have other equally important managerial responsl—

bilities, including those in the other areas of personnel
management. - All must be considered, - as appropriate, in
evaluating managerial performance and generally this is best
accomplished by establlshlng performance .elements that
recognizeée the unique requirements of each posrtlon and

’the settlng in whlch 1L operates.

Monltorlng and evaluatlng ULPs could be one means for 1dent1fy1ng
and then correcting specific problem areas and reducing
situations that result in ULPs. We would not concur, however,
with the imposition of.agency systems to accomplish this .

task. Given the increasingly austere environment in which -
Federal agencies, including the Department of Defense; nust
operate;  the budget cuts which the report notes have affected’

- OPM and the Authority's OGC with respect to expanding their

capabllltles to monitor and evaluate ULPs on a Government-
wide basis, could have the same effect on other Federal
agencies. Such systems, with their ‘inevitable reporting -

-requirements, can carry a significant administrative burden-

and should only be’ implemented where there is a clearly
identified managerial need for them. Thus where agencies
determine that there is a need for the systematic nonltorlng
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"' and evaluation of ULPs in order to improve the effectiveness
» of- their labor-management relations programs, they cculd oL
establish agency-wide or local systems to accomplish this IR
~.goal. In view of the above, any guidelines established o ke
. should, at best, only €ncourage the systematic monitoring
and evaluating of ULPs as a means of assessing the labor-
-, . Mmanagement relations program in the ULP area. g

Information collected by OPM and the Authority's OGC would
be most useful in making such assessments. To be of any
~ benefit, however, the information would have- to be timely,
.. readily accessible at little or no cost, and easily utilized.
" Reports by those offices drawn from the information collected
could also be of significant benefit to Federal agencies.
"~ In this regard, the Authority's OGC currently issues a
- 'quarterly report on case handling developments covering
s .. -~ primarily ULP cases. This report, which includes certain
f] .7 - . " statistical data, discusses selected cases that have come - - AR S
SRR T . before that office. - It is of value in evaluating ULP allegations- SRR
¢ . - -  and determining appropriate courses of action thereon. S T

Finally, with regard to the report as a whole, we noticed :
that the field sites visited included only two Department of R 4
Defense activities, both within the Department of the Navy. E ) -
Given the'size of the Department compared to all otheér ' ;
Federal agencies both with respect to the number of bargaining

units and the number of employees represented by unions, we -

believe that DoD activities should have constituted: a larger

percentage of the sites visited. This reflects our concern

that such a narrow sampling of DoD activities may not accurately

reflect the labor-management relations program within the

Department. . . : . )

. We appreciate the opportunity to ¢omment on the Draft Report.

Sincerely,
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_DEPARTMENT OF THE TREASURY"
: WASHINGTON, D.C. 20220 .

huga 1982

Dear'Mri'Andérson:f,

" We have been requested to respond to'thevdraft_Réport»prepared

~by the GAO Staff entitled "Steps Can Be Taken To Improve Federal

Labor-Management Relations and Reduce Numbers and Costs of Unfair;'

Labor Practices."™ We agree with the Staff's conclusion that the

-unfair labor practice proceduré has become a costly mechanism for -
. resolving labor-management disputes and we

 strongly support your
efforts to make the system more efficient. = . ' .
One of the most .effective means for'eliminating the numbers
of unfair labor practices and associated costs is the Staff's
recommendation for informal settlement discussions- betweeh the
parties prior to the filing of a charge. That concept has been

suggested on many occasions by the labor relations community but -

was resisted by the former Genéral Counsel because of his belief
that he was precluded by Statute from instituting such a procedure.
The finding by the Staff  that informal discussions are used
infrequently by the parties may be due in large part to the fact

- that the General Counsel's office has not only declined to estab- -

lish a procedure for informal discussions but ras maintained that

it would even refuse to honor bilateral agreements providing for
. informal settlement discussions. The General Counsel -has in-'-

dicated that in cases where a party waited until the end of ‘the six
month statutory time period to initiate a charge, the time limit

might expire if they weré‘first_required to participate in settle-
-ment discussions. However, any statutory questions can be re-
. solved with the procedure recommended by the Staff requiring pre-

charge settlement discussions but‘also-containing'a,provision,

permitting a charge to be filed but not investigated-by‘the'FLRA .
until settlement discussions have taken place in those cases where
the time limit would otherwise expire- Maximum savings from .

informal  settlement discussions will be derived only if the
General Counsel’'s office rigorously enforces the procedure so that

‘the'parties understand tpat railure to follow it will result in the

FLRA's refusal to begin processing the charge.  Although the

.General Counsel may argue that-an informal discussion procedure

will be an additional. burden, we are convinced that it will -
actually reduce the workload by increasing- settlements and wiil-

. During the current fiscal year, the former General Counsel
proposed to shift some of the cost for processing unfair. labor

practices from the FLRA to agencies by requiring witnesses to

travel to the FLRA investigator's office even where it involved a

number of employees and would have been far less expensive for the .

investigator to have traveled .to the agency. - Although this:.

.proposal might have alleviated the immediate budgetary problems of .’

the FLRA itself, it would have .in fact actually increased the.
overall cost to taxpayers for processing unfair labor practices.
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_ -Since ultimately a substantial amount of the expense involved in
. the unfair labor practice procedure is borne by the taxpayers

either through the FLRA or individual agencies, we believe that

a more equitable solution, and one which may help reduce. costs by

discouraging ‘the filing of frivolous charges, would be the

_establishment of a procedure to ensure that a share of the cost

is borne by both parties involved, possibly by the assessment of

- .filing fees. At a minimum, the General Counsel could alleviate

the amount of staff time required to process. charges- by more

. vigorously enforcing its requirement for specificity in the

charge itself and could require additional cooperation and. as-
sistance from the charging party where possible in the form of
preliminary statements from available witnesses and evidentiary
materials.’ 3 : . R o

We are encouraged by the Staff's finding that the FLRA has
established procedures this year to handle cases by priority

rather than deciding them-in chronological order. However, many . -
.of the decisions which are issued on significant cases, often
~raise more questions than they answer and generate additional - _
cases. . The numbers of unfaic labor practices could be reduced if . .. -

the issues were more fully developed in precedent cases. The
Authority could be assisted in. this endeavor by adopting a
procedure, similar to the one it utilizes in deciding major policy

"questions outside the unfair labor practice forum, of notifying
interested parties when a significant issue is presented and

‘inviting oral arguments or at a mipimum amicus briefs. ‘Since the

"'principles of these cases will be applied throughout government,
. it would be most appropriate to involve as many potentially

affected parties as possible in the process and would provide the
Authority with extensive information on the subject as well as
complete arguments.on which to base its decision at this final

administrative step of the procedure.

We support the concept of evaluating managerson their labor
relations performance but have some concerns that the evaluation
process Tould easily degenerate into a numbers game because of the
difficulties which may be experienced attempting to evaluate

managers in an area which has many intangible aspects. We urge -

that care be exercised to ensure that any procedures developed
provide for evaluating a manager's individual efforts and atti-

tudes rather than relying on numbers.of grievances or unfair labor.

Ppractices filed during the evaluatjon period. We also agree that

" the training of managers and supervisors is an effective part of

.improving the labor-management relationship and therefore coh-

"tributés to the reduction of caseloads. In fact, ‘the Department's
largest bureau, the IRS, is currently involved in-an 2xtensive -
program to train and update its management. However, we believe

that it would be even more effective to have all parties appro-
priately trained. Our experience incidates that policies ‘and
practices vary among FLRA field offices and we believe that unfair
labor practices could ‘be processed more efficiently with in-

creased training, direction and guidance for FLRA field agentshwl

. :44
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) We'hrge that to the extent possible, the General Counsel's '

office handle cases on a priority basis and when processing cases
involving unilateral changes, concentrate on cases involving

_significant and material changes.- In addition, if the parties are

to truely develop and maintain a good. labor-management rela-

-tionship, it is far preferable to defer to the negotiated griev-

‘ance procedure where the parties deal face to face through several
levels of management, rather than repeatedly and almost auto-

matically using the FLRA and its.limited resources to resolve

- problems.

In'éhm,<we believe that positive steps should be taken to

" improve overall efficiency in processing unfair labor practices

and to reduce costs. We appreciate the opportunity to provide you

with our comments on this matter.

-Sincerely yours, -

. - o // : g - T

- af‘/ Z)/L‘—L‘:Z"‘-“"“ )
- D. S. Burckman Lo

) ‘Director of Personnel

Wwilliam J. Anderson, Director

General Government Division :

United States General Accounting Office

"washington, D.C. 20548 - '
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Mr. Gré éty-,l'; I"Ah:_art' -

‘ "Ih:mk you for the oppor'tgh ; ,
. - unfair- labor practice cases. We were pleased ‘to’ participate..in the st
' found'oqr discussions with your representative interesting and fruitful.

APPENDIX v

_UNITED STATES DEPARTMENT OF EDUCATION |
o WASHINGTON, D.C: 75201 - S

e 12 e

- Director . : ‘ . o
"~ Human Resources Division o o e o

* United States General Accounting Office
_Wash;'n'gt.on, D.C. _'2051_48_.3 . e

" Dear Mr. Ahart:

i:ty to review y"ou_rvbdraft -report on the‘proc’éssirg__ of
udy and -

The Department of Educat ion strongly supports the draft's eﬁphas'is on 'i'nforrnal

resolution of wnfair labor practice issues along with a more frequent use of

- the negotiated grievance/arbitratjon procedure as a channel for resolving then
when' informal discussion is not successful., We have found ‘ these methods valy-

able and would'welcome.measures which ‘encourage their use (such as gz require-
ment for pre-charge discussions), We 3gree also that the application of a sub-

Stantial and material impact test could reduce both the wlume and processing
costs of cases. It would be important, though, for suwch criteria to be well -

* knownt and consistenily applied in order to meet these goals..

Sincerely, R

s

. éﬁarl_es L. Heatherly
Acting Deputy Under
- for Management

retary. -
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" DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
. - WASHINGTON, D.C. 20410 ’ i

. July 27, 1982

. OFFICE . ¢ : ’ DR :
_ OF YHE ASSISTANT SECRETARY . . ) IN REPLY REFER TO:
FOR ADMINISTRATION - : . T : o - Co

'Mr.'Henry'Esébwege5 

Director .

~ Community & Economic Development

Division - N
U. S. General Accounting Office
w§shingtqn; DC 20548 -

.Dear Mr. Eschwege:

This is in response to your reqguest for comments on the.
pDraft Report entitled, "GAO Draft Report, "gteps Can Be-Takén,
To Improve Federal Labor-Management Relations and Reduce Number
and Cost of Unfair Labor Practices.” . o o :

We' respectfully disagree with the emphasis théAreport S

.puts on potential -benefits of requiring precharge discussions.

Precharge discussions normally occur now; and when they happen

- only because they are required, -the charging party may not

make a real effort to resolve the issue.

We have no objections to the‘recommendations in the report,
and we do recognize the importance of managers understanding

" union rights. Hcwever, we do not agree that the recommendations

deal at all with the major cause of the escalating use of
the ULP process. S :

'Pfoliferétion of unfair labor practice charges and resultant

. deterioration in labor-management relations is directly related

_to the Federal Labor Relations Authority (FLRA) General Counsel
and staff entertaining frivolous charges. ‘The need for a
ngubstantial and material” standard has been clear. The "sub-
stantial and material” standard, if applied reasonably, can
contribute significantly to the stated objectives of the study. -

.With a rational application of the standard, ULP case costs ’

" will be reduced, and relationships will improve because both’

parties will have clearer expectations regarding bargaining-. -
Sincerely, S
hﬂ-/(‘_ j l

gith L. Tardy 7 .
sistant Secretdry, A

4
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. Office of the - .Washington, D.C, 20420 5
e Administrator - S . ok
: " " of Veterans Affairs - . .

Administration ~© = = IRRURE o - N

TERAN,
VY %,

O AUGUST -9me R NV

" M. Gregory J. Ahart ) .
"' Director, Human Resources Division -
U.S. General Accounting Office

TP
. !
Yo dommns*

Washington, DC20548” - - e N T DL

ot e G

" Dear Mr. Ahart:

- Tﬁank you for the opportunity to re‘vieiv,your July 7, 1982, draft re_p..ort,: "Steps Can )
Be Taken to Improve Federal Labor-Management Relations and Reduce Number -
and Costs of Unfair Labor Pr_actices."'_ I basically agree with the conclusions and

recommendations stated in the report and strongly support some of the findings.

l am pleased that the Office of General Counsel (OGC), Federal Labor Relations
Authority (FLRA), issued a policy statement to its regional Managers clarifying -

Your report states that quicker processing of cases by the FLRA js needed,
Particularly those having a broader impact on Jabor-management relations in the
Federal sector. It would seem reasonable that if “landmark decisions" which set a
precedent are applied to similar factual situations, the backlog and the numbeér of

. unfair. labor practices (ULP) requiring FLRA involvement could be reduced. It )
should be noted, however, "that section 2423.29 of the FLRA's regulations

filed in order for the FLRA's decision to have precedential signiﬁcanc’g. I would o R
like to have seen this matter address~i in your report because this requirement . e T K

 Administrator )

?ﬁ P.W]. o
Do 3 . and in the
- ROBERT P. NIM Qbsence of

48.




Mr. Gregory J. Ahart ,
" .Director, Human Resources;

'United States General .

.
A St

'APPENDIX IV

Office of Inspector General .

* . Washington, D.C. 20261 "

Division =~

Accounting Office :
Washington, D.C. 20548

Dear Mt, Ahart:

The Secretary asked that I respond to your request for ‘our
comments on your draft of a proposed repart "Steps ‘Can Be
Taken to Improve Federal Labor-Management Relations and
Reduce Number and Costs of Urnfair Labor Practices.," The
enclosed comments represent the tentative position of the
Department and are subJect to reevaluation when the f1nal

ver51on of this report’ lS received.

We aparec1ate the opportunity to comment on’ th1s draft report
before its publlcatxon.

" Sincerely yodrs;

Richard P. Kusserow
- Inspector General

Enclosure
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"STEPS CAN BE TAKEN To THFROLE TEDERAL LABOR-MANAGEMENT RELATIONS
“:. : AND REDUCE NUMBER AND COSTS OF UNFATR LASOR Fiiswimccn —

" COMMENTS BY THE DEPARTMENT oOF HEALTH AND EUMAN SERVICES

ing relationships with 11 separate national and/or international.labor'orgenié

‘ifations.. The American Federation of Government Employees (AFGE);, ~AFL-CIO, -

- represents ‘some 64,000 employees in one consolidéted_dni;'in;the-SociaI

Security Adminiatration._ That unit ie one of thé“latgeat'in_the ?eder&l'séctor’
and we'have'qnly_recently signed a three year agreement with AFGE concerning

.-+ . conditions of employment of unit employees.» We expect that the-bulk of our
-, labor relatione'dctivity will continue to be centered in the Social Security

vhen any particular aspect of the program, i.e., unfair'lgbor'bractices,‘hgé
4 negative impact on the overall pProgram. We are, theréfore, pleased to L
have this opportunity_to comment on the General Accounting'Office (GAO) report

RESOLVINC'ALLEGED ULPS IN?ORHALLY CAN IHPkOVi THE LABOR
RS RELATIONSHIP AND REDUCE COSTS_

For the most part, ue‘égree with,thé findings and recommendatiohé.of the ‘re-

_port., The report objédtive, to determine the nature of ULP charges and com-
- plaints and identify ways to prevent the need for formal processing, is

clearly & watter which needs review ‘and we atrongly 8Upport such a review. We

"-also support the GAQ observation that the ULE-prchaa is' 2 key to sound Iaborf;db
- manggement relationg apg that ny disputes bEtween,ageﬁciés, employees and .+
. umions could be reaolved'informqlly. However, we have some difficulty with

the statement on Page 7', paragraph 2 which 8ays, "Many ULPs are: filed over

‘management's failure to negotiate changes in working conditions that have little
.0or no effect on employees, " ) . : T T g

In calendar year 1981, the union filed'a total of 933 chafgea'agqiﬂat manége-,

‘ment in this Department: Of that number, 495 were later withdrawn by the uanion; -
.62 were dismissed by the ede:alequt Relations Authority (FLRA), and 57-

vere settled either by diredtion of the FLRA or voluntarily by the parties.

any of the above categories. This statistical Picture is fairly_désqtiptive _
of :he‘Depgrtment's ULP process over the past several years. 'We would note

~ that on page ‘s » ‘'Paragraph omne; - the GAO report states: "A' few union officials

acknowledged .the use of the ULP process as an avenue for pursing matters of

‘ principlé'against_management, regatdleaaiof-th ingignificant charges_mqy be." . -
We feel that the majqiity'of the ‘above cired wi;hdtayalq and dismigsa%s,v' o

.;: 50 o
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"which account for more than half of the ULP filings iz this Department, . g
are not apecific violations of employee or union rights as eastablished by : .
the Federal Service Labor—Hanagement Relations Statute. We are pleased to . i
acknovledge that the "substantial and material effects test" uased by the "

" General Counsel of the Federal Labor Relations Authority appears to us to
be of positive value to FLRA-Regional Directors in deciding whether or not -
to issue complaints of unfair labor practices. Unfortunately, the uae of

R, _the test is applied rather sparingly throughout the system. We believe it

i "~~~ should become a policy statement of the Authority, published in the Federal
R . Register end made binding on Authority ageats. :

GREATER USE OF NEGOTIATED SRIEVANCE /ARBITRATION .
PROCEDURES COULD REDUCE ULP VOLUME

BT - o The grxevance machinery of any labor contract, in either the ptivate or
; R public sector, affords both labor and management the due process method of
resolving their differences. However, we have now complicated the process
of dispute resolution by offerxng labor and management (it must be noted
that management almost never files a ULP against the union), a system which
only prolongs labor unrest -- a situation inconsistent with .the intent of the
. statute. If we are to get back' to the "basics" of dispute resclution, for
the purpose of providing labor harmony and increased employee productivity,
then we must look for a realistic solution for the dilemma we have created..
The Federal Service Labor-Management Relations Statute provides labor and
management the opportunlty to purrue disputes through ULP processes as well
. as negotiated grievance procedures., We believe those statutory procedures
S . should be preseived, bul because Liwy are beiuy used s0 iuterchungeably they
i ; merit constructive consideration, Indeed the GAQO finding is accurate when
it notes that the somewhat costly negotiated grievance procedure, with its
binding arbLCratLon step, is bexug replaced by the free, unfaxr labor practice
" procedure.

When a union realizes that it has the free legal representaonn capab111t1es
. of the General Counsel of the Authority at its command, it is not surprising
P that the number of ULPs fx‘ed against management steadily increases. We have’
i " ' obtiserved incidences when representatives of the General Counsel of the Federal
; Labor Relations Authority have offered positive assistance to the union in
preparing their ULP charges. Also, by amending the or1gxna1 charge filed
by the union these tepreaentatlvea of the Authorxty -asgist in ‘strengthening
the position taken by the union on a ngen issue. We believe this approach
only serves as ecncouragement to the unioa to file a charge on practically
any issue knowxng that it will be placed in proper order by the General
Counsel's representatives who will later recommend that a complaint be issued.
If the General Counsel were to discontinue this service for both’ labor and
‘management, we suspect the xnc1dence of ULP fxllngs would dxmxnxsh to.a
notxceable degree.
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. QUICKER PRECEDENT DECISIONS HAVE BEEN NEEDED - ' C

We are ccavinced that the Authority is making meaningful progress to improve

" the timeliness of issuing decisions. We believe, hovever, that there is

) room for. improvement in the area of issuing more guidance by way of inter—

b o pretatiov: of the law. We believe agencies are relying too heavily on decisions

o of case lav. Interpretations would provide agencies, labor organizations . )

and employees with the meaning and inteat of the law and would offer guide- AR
lines for working with each other within the parameters of such meaning and

. intent. . B o )

e
[P NP A

Seid s

L e e e

. One other area, vith'reapectvto decisions, that should be reviewed by the
. Authority concerne the distribution of cages that are Dismissed by the
e Authority. At the present time, ooly the parties to the dismissed case
. _- receive such notification from the Authority. -Other parties are generally
‘mot intentionally made aware of the diemissal and consequently are required
to "reinvent the wheel" in subsequent cases. . We recognize .the cost savings in Sk
- mot printing and distributing dismissed cases, but the costs of preparation L v i
for litigation of an already decided issue generally would exceed the cosat
~of printing and distribution. - . . : -

N

Precharge Discussions

P . The. issue of precharge discussions has great merit. Our experieace in this '
¢ : area under Executive Order 11491 encourages us to suggest that we.need to
' reture to required precharge discussions. When the parties to a labor
- dispute know that they must continue some dialogue for a period of 30 days,
—_— ‘the possibilities for a resolution of the dispute are greatly enhanced. Uander
' the current procedure, the parties feel no obligation toward each other to find
their own resolution of the dispute. On the contrary, it appears now that
once a filing is made, the parties draw their battle lines and gird chemselves
for litigation. In practice, the voluntary precharge discussion simply never
) takes place. The parties should be required to file written statements of the
i positive measures taken to resolve their dieputes. .

'MORE EMPHASIS ON ULP PREVENTION WILL DECREASE VOLUME AND
) " IMPROVE LABOR-MANAGEMENT RELATIONS E

" This Department has invested a significant amount of time and money in labor
relations training for managers and supervisors. We were an early supporter
of . the recommendations of the CSC/OMB joint guidelines referenced on page 24,
paragraph one of the GAO report. As a follow on, the Social Security Administra-

" tion has already trained its managers and supervisors in the provisions of the
contract it signed with AFGE on June 11, 1982. Additionslly, we plan continued

. ) ‘labor relations training for managers and supervisors. This notwithstanding,

. i " we point out that this investment in labor relations training has not had

. C wmuch impacdt on the increased use of the unfair labor practice process. Nor

do we believe that by including labor relations matters in line managers'

: performance evaluations, will we see any change of the use of the unfair labor -

ey .. practice process.- - . : S
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'.'ro':a‘\m up, we believe that: o i A T e
i+ The "aubstgptiaL and material effects test” should be;publiahed a8 a '
. policy statement of the Federal Labor Relations Authority.
" 2. Théhcénefal'Counaéllof the Federal Labor Relations Authority should o
“ . discoantinue the practice of providing assistance in preparing and amending
charges filed by any party to a ULP. : : o
3. The Federal Lsbor Relations Authority should issue more guidanée‘through
ite interpretation of the Federal Service Labor-Management Relations
Statute. : o . o . .
4. The Fédefai'Labor Relations Authority should hqké the same distribuﬁioﬁ
; for dismissed cases gs it does for all other cases, e
5. The Federal Labdr:Rélatiode‘Ahthoriti shbuld, by regulation, require a

" precharge discussion period of 30 days with vritten statements by the

parties of the positive measures taken to resolve their dispute. °

53 .
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Enclosure

AMERICAN FEDERATION OF
GOVERNMENT EMPLOYEES

. AFFILIATED WITH THE A;L:blo
KENNETH T BLAYLOCK L WAYNE F BUCKLE NICHOLAS J NOLAN
MATIONAL PAESIDENT . EXECUTIVE VICE PRESIDENT NATIONAL SEC ‘TREAS

- 1325 MASSACHUSETTS AVE., N.W.  WASHINGTON, D. C. 20005
- Telephone: (202) 737-8700 -

T IN REPLY PLEASE REFER TO

L : . 12k /GA
. August 2, 1982 T

Mr. Clifford I. Gould _ : S o
--Director - : : S )  r~»

Federal Personnel and
Compensation Division

'U. S. Genéral Accounting Office

Washington, D, C. 20548

Dear Mr. Gould:

LEnélosed are 6ur comments on your draft report entitled

"Steps Can-Be Taken To Improve Federal Labor-Management

.Relations And Reduce Number And Costs Of Unfair Labor
_Practices." . (GAO/FPCD-82-48)

‘ Thankvyou again for the opportunity_to'comment on this report.

Ol et O K&T;&@@g |

"John W. Mulholland, Director .
- Labor Management Services Department

TO DO FOR ALL THAT WHICH NONE CAN DO FOR ONESELF = <gmp
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- APPENDIX IV " APPENDIX IV
' COMMENTS ON THE PROPOSED
- GENERAL ACCOUNTING OFFICE REPORT
- ~ REGARDING STEPS THAT CAN BE TAKEN TO
' IMPROVE FEDERAL LABOR-MANAGEMENT RELATTONS .
' AND REDUCE THE NUMBER AND COSTS CF
. UNFAIR LABOR PRACTICES
!
g
Submitted by
) the.
American E"ederatibﬂbf Government Empl}_oy'e_'es",ﬂ :
AFL-CIO
. oo i Bugust 2, 1982
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~‘report on- steps that Can be taken to 1mprove Federa¢ Labor—Management

;Relatlons and reduce the number and costs of Unfalr Labor Pract1ces.

Slnce unlons flle the maJorlty of ULP s, the Federatlon is extremely

lnterested in any ellmlnatlon of the problems in. collectlve bargaln-'

hflng whlch glve rlse to such charges. Whlle our comments may be

fsomewhat crltlcal ‘we hOpe they are- constructlve. It is for that“

,purpose they are offered
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APPENDIX IV .
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- The Federatlon agrees w1th the General Accountlng Offlce bellef
ljthat Labor-Management relatlonshlps could be 1mproved and the- number

of Unfalr Labor Practices and thexr related proce351ng costs reduced'

1f more dlsputes were settled lnformally. In addltlon, we agree

unfalr 1abor practlces can be prevented by asse351ng managerlal labor
relatlons effectlveness,fand monxtorlng and evaluatlng unfalr labor'f"

. practlces.

However, we belzeve the Report has the cart before the horse.

’ The Report is unmlstakably 51lent regardlng the real ‘and- fundamental

2‘problems whlch prevent 1mproved labor-management relatlonshlps and

the consequent reductlon of ULP' s. The first 1s the lack of

‘acceptance of Collectlve Bargalnlng by Federal managers.' This
i opp031t10n to a bllateral relatlonshlp is prevalent w1th1n the .
lhlghest levels of Agency managers. We wish we could in all good

~faith comment to. the contrary.

Any assessnent of managerlal performance on the basls of laborf

relatlons effectlveness is most llkely to contlnue to be evaluated

" upon the manager s succéss in ‘an adversary role rather than thelr

success in establlshlng a- cooperatlve relatlonshlp. ThlS ls‘

.hlghllghted by OPM' s change from a role, whlth prev1ously prof“ssed»
to represent both employees and managers, to thelr present adversary~
. role as the Federal managers' chlef representatlve in- llmltlng the .

scope of bargalnlng and protectlng management rights. Whlle this 1s‘
‘a normal role for a personnel branch the alarmlst reactlon of OPM

"and agency management over negotlatlon of the most mlnor 1ssues is

a matter of concern.

‘ The centrallzatlon of labor relatlons from the OPM down through'

‘the headquarters of the agenc1es has also contrlbuted greatly to the o

-»57 _
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eradlcatlon of 1nformal settlements or bllateral cooperatlon at : .7'3f

lower levels. The CPM and agenc1es pOllCe each other and actlvely

_; o ‘ ST o prevent such settlements.'

4
£

Thls is accompllshed through peer oressure SuCh as, the maxzm

'A that precedents agreed to by one agency wxll affect other agenc1es.

Fortunately, some. agenc1es, 1solated mllltary commanders,'and non—

mllltary agency reglonal managers have not bowed completely to thls

concept

- Stable and mature relatlonshlps cannot ‘occur untll there is.

acceptance of a bllateral relatlonshlp and collectlve bargalnlng by . ".»f o E'p

'g, o , the Agency heads and top level managers. Only then can there be a Vl" ’ 'w':‘

: o persuasive reason for acceptance by mid—level and flrbt llne managers.s

FOnce this happens,.staole and mature relatlonshlps will occur and

unfalr labor practlces will drop markedly. A«_ _ : ,v . ) +
' This lack of acceptance 15 ‘not new ‘in labor relatlons. In

. Contemporary Collectlve Bargalnlnq, Harold W, Davey, ‘the Prentlce-

Hall Industrlal Relatlons and Personnel Serles, ‘Mr, Davey recounts
the three stages in the history of GM-UAW labor relatxons-; o K ST 1"'v i
Labor Relations in"Flux

The se. three stages in the history of GM-UAW T
*labor relations dramatize the fundamental a : o : )
. changes in dur industrial economy that have

S . . ..accompanied the tremendous growth in unlonlsm
S L - and collective bargalnlng over the past - : C. T :
L B © fifteen: years. ' R _ T

" The flrst stage, marked by the 51tdown strlkes, o
was one of bitter conflict. The second stage S
L . .. ... marked by the lengthy reconversion strike, M
Lo ) . was one in wnich economic issues rather than
e R ) *  union recognition was uppermost.  The .issue of.“
' managerlal prerogatives and the scope of i
scollective bargaining was so important that the
1945-46 struggle appeared to one for survival
on both sides, Stlll there -was a marked Charge;
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. from 1937: the principle of union recognition

... and collective bargaining had been accepted by
the Corporation. The strike was almost o
completely free from vrolence

n"'The thlrd ‘stage w1tnessed the signing. of a
~ ..precedent-shattering 5-year contract runnlng
“iuntil May, 1955. Although the contract ; o
‘contains many 31gn1f1cant prov1510ns for - C
A,both income and non-income issues, its chief =~
importance lies in the.firm acceptance of
. collective bargaining as a method of 1ndustr1al

.“government . : R L R
f»The;General Motors-United Automobile Workers - ;
case is perhaps the most celebrated illustration.
~ - that could be used to underline the transform-
-+ . ation that unionism and collective bargaining
~-have made in American labor relations 1n a
relatlvely short span of years.,’

The flght over management rlghts and the present reluctance to!

“;':‘ '_nv‘tﬁ.negotlate in the Federal sector is 51m11ar. Thls goes to the’heart

) of the ‘cause and prollferatlon of ULP s. The means: to brlng about
the necessary acceptance of bargalnlng anytlme soon is not prevalent‘
unless 'Federal employees strike as the employees did in General
Motors.A The present enforcement of the obligation to bargaln by -

.the Federal Labor Relatlons Authorlty through the ULP process w1ll

o . not anytlme soon persuade Federal managers that the obllgatlon to
>‘barga1n 1s here to stay. Until “that happens, progreSS'to theﬁnext"

v stage of stable labor-management relatlons cannot occur.'

'; In commentlng on spec1f1c chapters of your Report we would

made the follow1ng observatlons'

Dlgest | _ o
B : ' We would suggest that the wordlng of the first’ few pages be suchli'

i that 1t would assure the Report is as concerned w1th the ULP process.

fulfllllng 1ts purpose under the C1v11 Serv1ce Reoorm Act as 1t is 'in

]

' reduc1ng the number and costs of the ULP 8 flled. Absence of such

i
¥
¢
'
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‘a purpose in your ob]eCtheS in the second paragraph m1ght well

leave the Report open to such cr1t1c1sm.

‘ The substantlal and materlal" standard can well be troublesome.
To ellmlnate or reduce the number of cases FLRA 1nvestlgators are .
already forc1ng 1neffect1ve settlements upon the Unlon or face,'as
the alternatlve, dlsmlssal of the case.; Your statement on page 3
that the Reglonal Dlrector Wlll 1ssue a complaint unless a settlement‘

is negotlated is 1ncorrect What may not be "substant1al or materlal"

" to an FLRA 1nvestlgator may be very substantlal and materlal to
employees who must 11ve w1th such condltlons everyday for years. The - -
same matters in whlch quallty of llfe commlttees cons1stently recommend

" ‘changes and 1mprove product1v1ty.

The statement . that the partles can_persue dlsputes throuqh

negotiated grlevance/arbltratlon procedures is true on 1ts face,.

However, we would hope that the Report is not recommendlng that the
partles (1nclud1ng employees) go to arbltratlon to obtain the rlghts

granted them by law. A large share of Agency management feels ho

compelllng need to ablde by the obllgatlon to bargaln or other rlghts ‘

/ .
‘establlshed by law. .

' The problem would only be exacerbated if unlons were forced to ”“

pay $1, OOO every tlme it wanted to’ enforce the law . Slmply by:.»
breaklng the law, management could elther break the unlon flnanc1ally

“or destroy lts effectlveness in the eyes of the employees.

B We would p01nt out the problem of grlevance and arbltratlon costs.

* The problems of these costs are related in a slmllar rev1ew of the

postal Serv1ce performed by the Natlonal Academy of Publlc Admln-‘

: 1stratlon, Government Employees Relatlons Report number 970 dated




have employees pay part of the cost through arbxtratlon, it would'

. not work in the Federal sector. Thls 1s 31mply so because of the

' employees ‘help to carry the burden. Any such shift would cause the‘

APPENDIX IV APPENDIX IV-

July 12 1972 : The report states.,
jGrlevances ‘are Expen31ve'

. Reorganization wasjfollowed-by'more;direct

' confrontation in collective bargaining and o ‘:i’gf SR T

.. - .. Mmore aggressive public employee - unions, the:
o '-j.report'says, resulting in an adversarial
" .- relationship between unions and USPS
‘management. 'The unsatlsractory ‘state of
”labor-management relations is shown by the’
eyce551ve number of grievances filed and’ . o » R
der901ng arbitration,' the report says —-- . ) o T ]4"?
grievances that cost the USPS an .estimated . ) H
$40 million to '§143 million, and the unions
.between $5 million’ and. S$10 million, over the
life of the 1975 1978 contract. -

”Slngle coples of the report Evaleatlon of

. the United States Postal Service, are _
available for $7.00 plus postage from the
National Academy of Public Administration, -

1120 G Sst., N.W., Washington, D C. 20005,
telephone (202\ 347-3190.

i

Whlle some adjustment in the flllng of contract 1nterpretatlon
dlsputes under arbltratlon rather than ULP's may be p0551ble, any
major rerouting w1ll only shift the prcblem from one procedure to L SR . ;?

the other. This is no solution at all. If the objective is to N ' PO

lack of: unlon securlty and the fact that only part of Federal

system to collapse.'_ ' _ s ‘_' g uh- . o ‘jf L rv.{;

Precedent dec131ons by the FLRA have not been tlmely.' We have

con51stently beenra proponent of tlmely, precedent dec151ons for the

ki reasons cited 1n your Report Our p031t10n and the problems o I ' R :

encountered on this matter are contalned in the Statement by -

Kenneth T. Blaylock NatlonalppreSLdent Amerlcan Federatlon of "
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"Offlce and Civil Service Over51ght Hearlngs on the C1v1l Serv1ce

j Reform Act of 1978. A copy of thls report is attached

Precharge dlscu551ons between partles is another way to reduce
the. number and cost of ULP S. )

’ The prev1ous Executxve Order governlng labor relatlons contalned
precharge dlscuss1ons. These requ1red procedures did llttle, 1f
anythlng,'to brlng about 1nformed settlement and only served to

‘_GEIay ULP procedures. It is our understandlng that precharge
) dlscu531on procedures were proposed and reJected by Congress under
the C1v11 Servlce Reform Act - If thxs is true, the Authorlty mlght
lack authorlty to etfectuate such a mandatory regulatlon in that 1t
‘would be in confllct with the intent .of Congress.
Should such a procedure be legal and 1mplemented itdshouldf.
come after the flllng ‘of the charge. _This would leave-ther"clock
" tlcklng. COmblned w1th the partles knowledge that the 1nvestlgator
will be rev1ew1ng both partles good faith attempt at settlement,

this should alve the partles some motrvatlon. These

procedures also-
should'not be imposed on per se violations in thvh FLRA - cease and
des;st orders or TRO's to ‘maintain. thelstatus quo are flled :Thej

. procedures Should certalnly contaln short and preclse tlme llmlts
‘and requ1rements. For example, the mov1ng party would serve a

notlce of 1ntent to flle and -a proposal for settlement The respondent

would have seven worklng days to 1nvest1gate 1nd1cate agreement 5f‘
ﬁoffét counter proposals and meet wlth the mov1ng party. ,If ag:eement~
,céuld not be reached w1th1n seven more’ working days, th? ﬁoving‘partyl
"jwould reportathe laok'of successfulAsettlement to.thewAuthority;'

Anything involving longer time limits, (except by mutual agreement),
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addltlonal steps ‘or levels would only sérve to delay procedures.t

‘i'We belleve that such procedures would not be materlally benef1c1al

V:w1thout v1gorouq enforcement of ULP 'S by the FLRA.l

..-’,‘»\m ) ~

We agree w1th the Report s advocacy ‘of such tralnlng.v We‘a_’.

dlsagree w1th the degree of~change such tralnlng w1ll obtaln absent

" a v1gorous enforcement of ULP s by the FLRA. 0therw1se, the agency

and managers w1ll not have the motlvatlon neceasary.~

We would further propose that the Report recommend addltlonal

: tra1n1ng for unlon offlcers ‘on off1c1a1 tlme for proce551ng ULP 5.

Such tralnlng could 1nclude the type of cases properly flled 1n

ULP s, arbltratlon, etc.,.and how to seek 1nformal settlement etc,

‘Use of ULP 1nformatlon to monltor and. eva‘uate the ULP process.

The Federatlon is in agreement w1th the- nece531ty for the -
collectlon and monltorlng of ULP data on a computerized basis.
We would further recommend that the bargalnlng unlts which show

an exceptlonally large number of ULP 8 be 1dent1f1ed That a list

'Serv1ce for proce351ng under thelr Relatlonshlps by Objectlves

program. The FMCS could offer the services of thls program to both

the natlonal and local partles 1nvolved in the bargalnlng anit.

v

. of these units be submltted to the Federal Medlatlon and Conc111atlon -

Adequate fundlng of such a progect under the FMCS would probably go-".

long way towards obtalnlng the. objectlves of the Report : We

'belleve it would be an 1nvestment Wthh has the potentlal to show

'a h1~hly benef1c1al return in 1mproved labor relatlons.
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Enforcement of ULP procedures

We belleve the report remalns srlent on the slngle most

31gn1f1cant cause of the prollferatlon of ULP s and thelr resultlng

costs in the federal sector. That is the lack of enforcement by

Enforcement ‘as’ presently constltuted 1s elther non-exrstent

so long in comlng that the 1ssues are dlsmlssed as’. moot or too"

late or lax to have any meanlng.For example, see - the attached ULP

Amerlcan Federatlon of Government Employees, AFL—CIO Natlonal

Border Patrol Councrl and U, S. Department of Imnlgratlon and

Naturallzatlon Serv1ce Border Patrol 3- CA—lSSl

This condltlon

falls to demonstrate to- management any compelllng need to abide

by the obllgatlon to bargaln or favor any other rights establlshed

by law. It also renders the ULP system so 1neffectual that it

promotes the prollferatlon of ULP's

g
i
h
1
i

S8
i
{
i
;
1
i
i

N . - If federal managers were conv1nced that the obllgatlon to

bargaln and deal bllaterally were here to stay by meanlngful

' enforcement they wculd ablde by the law and reduce the need for'“

unfalr and/or 1ncrease 1nformal settlements. Thls 1s hlghllghted

by the effectlveness of medlatlon/arbltratlon in 1mpas°e settlement

As long as the partles espec1ally management Sees no alternatlve

or reason to settle they w1ll contlnue to negotlate ad 1nf1n1tum

.”However, if the medlator has the authorlty to 1mpose a reasonable

proposal they’ have con51stently shown a w1lllngness to come to

agreement and, settle the contract. Conversely, the union could

-expect meanlngful enforcement of major issues they would Settle
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L case.

< mlnor ones rather than'clog the system and hold up the 1mportant
f_dec131ons.‘ An example of thlS is the appeal of arbltratlon awards.‘~'

"Aqency management flles the majorlty of appeals. The natlonal

unlons are able to p01nt out that the prollferatlon of appeals

w1ll undermlne the system. Thls ‘has been a Credlble argument 31nce A
AAthe system has been more effectlve than ULP's and the FLRA has o '
stuck by thelr standards in rev1ew1ng arbltratlon awards.- Presently,
. fxllng a ULP is the only reward for d01ng so.p Natlonal unlons'f
o cannot credlbly p01nt to a reward of better enforcement if. 1less

vunfalrs are flled The present enforcement 1s 1neffectual 1n eltner

The hlgh number of ULP charges flled w1ll not be- substantlally
reversed untll the FLRA prov1des tlmely and efFectlve remedies or

go 1nto court. for TRO s to keep the status quo .upon issuance of

a legltlmatt ULP complaint or to enforce FLRA cease and de31st orders

when agenc1es commlt the same or like offense a second time. With

- ULP's having no deterrent effect, agenc1es commlt 1llegal acts and

, challenge the‘uniOn to file. Agenc1es then accept the slap on»l.

the wrlst that they get 2 years later when the case is- dec1ded

' and they are found qullty. '

‘ggnclusions

A two—way campalgn 1s necessary if ULP" s and thelr costs are

to be reduced 1n "the federal sector. Tlmely and. effectlve
f.enforcement comblned w1th a campalgn to promote better labor—' '
’management relatlonshlps 1n glven bargalnlng unlts and thereby

}'promote 1nformal settlement of ULP s.

" APPENDIX IV.




SERVING THE FEDERAL EMPLOYEE SINCE 1917

" APPENDIX IV

'NATIONAL FEDERATION OF FEDERAL EMPLOY_EEN =

JAMES M. PEIRCE o PRESIDENT o
: ABRAHAM ORLOFSKY © SECRETARY TREASURER .

1§ Y91 9101

In reply refer to: _GAQO=-CW/CB-04

. August 12, 1982

' HAND ‘DEL IVERED

Mr. Clifford I. Gould

- Director ...+~ I S

- Federal Personnel and Compensation Division.
U.S. General Accounting Office S '
4th & G -Streets, N.W., Rm. 4001

‘Washingten, D.C. . 20548 - -

Déar.M:. unid:

Thank you for sending me for review and comments a copy of GAO's.
draft report entitled "Steps Can Be Taken to Improve Federal -
Labcr-Managemént Relations and Reduce Number and Costs of Unfair
Labor Practices” (GAO/FPCD-82-48). T appreciate Mr. Maccaroni's"
agreement to accord us until August 13 to provide our comments.

We have reviewed the report with care and find we are in agree-
ment in a few areas. As you might expect, we also-find several
areas where we believe GAO's conclusions are substantially erro-

outset, however, I might note one technical error: The draft’
states (on p. 1) that the Civil Service Reform Act abolished the
Civil Service Commission and created the Office of Personnel
Management. That is“incdrrect;,OPM,was_established,by President
Carter's Reorganization Plan No. 2 of 1978, found in 1978 USCCAN
(95th Cong., 24 Sess.) 9801, , Lt T

The draft makes five basic recommnendations designed to éncourage
informal resolution of ULPs ‘and -reduce costs. First, it is :
asserted that many ULPs are filed as a result of a failure by
management to. négotiate regarding changes in ConditionsAof} ]
employment which have little or no effect on the employee. Con-
sequently, it is urged that more attention be paid by the Office
of General Counsel to the "substantial and material effect™ test
‘in determining whether to bursue-a complaint. The draft cites
management's estimate Of the.amcunt of reduction in ULPs to be

€002 "2'q ‘NOLONIHSVA "A'N °

My comments focus on GAO's major subject areas. At the

-00++-798-207 :Hd

_

" ® "Reglon 8, Gary W. Divine, Indepondence, Mo. © Rogion 9, Charles G. Smith, Cincinnati, Ohie  ~

Beglon 1, Paul C, McNaught, Woburn, Mass. Region 2, J. Kichard Hall, New York, N.Y, ® Reglon 3, A. 8,
_u.ynoldl. Panoma City, fla.- - ® Foglcn 4, Rkhavq E. Relmon, Terfton, Okia. o Region §, onu;iio (Pros} Chaver,
Albuqueryue, NM. @ Region 6, Marlane Steflen, Vista, Cal. Region 7, -Albart W. Lompton, Richlond, Wath.

66. - .

Py

si dine

PRRRPRIN




| expected if ma ‘ ‘
. tiate on matters which they deem of little concern to employees.
- The "assertion that certain changes in conditions of employment

gt s

nagement were .rélieved of the obligation to nego-’

-~ .the CSRA. . The GAO should not throw its weight behind this man=-
" agement effort. Management's obligation to notify the union of -
Planned changes in conditions of employment is central to the . 7
- bargaining relationship'under'Title VII; it is not a mere

'technicalf requirement, .as the draft implies. The GAO should

.. not focus on whether management should be permitted to evade its.

obligations by asserting that changes in employment*cohditions,f
are not major; rather, GAO should: focus. on whether management. -
abides by itS'leigation to infcrm,the.unibn of changes in

_employment,condi;ions,so_that'the union: may exercise its.right

to bargain. If ‘managers abided .by this simple legal require-

‘ment, the number ¢f ULP charges based upon management's refusal
. .to notify .thé union of changes’ and bargain on those -changes
- .could be reduced to zero. e g : L :

GAO also recommends that'gteaﬁet uéé be made of-negotiated,;vvm

grievance/arbitration procedures to. reduce ULP volume. It is. -

true that unions attempt to. utilize the ULP procedure on issues
which could be handled -~ sometimes more appropriately -- under -
the negotiated grievance procedure and arbitration. NFFE regu-

larly counsels its”Locals'regarding the appropriate forum. Howf”
.ever, while we encourade the use of negotiated grievance proce- .
dures, we regard GAO's recomnendation on.this point as utterly .-

empty in the absence of any provision for'unipn security.
Federal unions generally cannot affcrd the high cdésts of arbi-

- tration and untit they are permitted to negotiate,some.fqtm of - 7

union security to reimburse them for their work on behalf of"
bargaining unit membersy they will continue to utilize the ULP

they believe they mighﬁ_find any relief thrpygh_thévULP N

‘procedure in preferénce to the arbitration procedure anytime -

-procedures. .

We'agrée'yith’GA03that the.FLRA's performance needs tb(be
improuved.  Cases which depend upon a precedential decision

’: should be decided expeditiously, once the precedent case has

been decided on the basisg of a careful review of a -complete.

"record. - Precedential cases themselves need to be issued faster -

tc provide needed guidance .to the parties.

The proposed report includes a fourth recommendation ‘that "FLRA °
require the parties involved in alleged ULPs to conduct discus-
sions to informally resolve issues before filing a formal vLp-
charge with FLRA." We could not disagree more.- Réquiring pre-
. charge discussions betwéen the parties would be a step backward
.. in the Pederal labor-management relations systenm, something the
system can ill afford. ‘ . . ‘ . -

. APPENDIX IV
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“‘The Federal labor management relations system was originally
Patterned after the system existing in the private sector. -Cer--
~ . tain actions on.the part of either management or labor were.’ con-
" sidered violations of the Executive Order and "therefore unfair.
labor practices (ULPs). Sections 19(a) and (b) of Executive -~ = : S
Order 11491 closely followed Sections 8(a) ‘and (b) of the Labor - e A
Managenent Relations Act. However, the Federal program deviated . S
from private sector experience by providing a neutral third
party, the Assistant Secretary of Labo¢ for Labor Management
T ‘Relatiorns (A/SLMR) only to adjudicate the alleged ULP; the
E "~ charging party had to prosecute the .case itself. The Federal
' ' » program deviated. further by requirihg that the charging party
notify the other party of .its allegatiodn and allow time for a
response, before bringing the charge to the' attention of the
A/SLMR. The Federal sector wished to keep its unions in a sub-
‘servient role, requiring them to beg management's benevolance .-
beforé entering an arena of -contest. In a strange tvist on the
theotry of sovereign immunity, the system, in essenge. required -
. the union to receiveAmanagement's-permission'beﬁorﬁvcomplaining
oy - to the agency specifically empowered to receive such complaints.
e .. With the passage of the Civil Service Reform Act, the Federal -
’ sector program was brought one step closer to that of the pri-
vate sector. The requirement for precharge discuzsions was
~ eliminated. Now that a large number of unfair lavocr practice
charges have been counted each year, management represesntatives

and the GAO believe that this elimination is in Targe part
responsible. : o - .

1
'
3

We find it remarkable that as the private sector labor relations
R framework approaches its golden anniversary, we are not aware.of
¥ . ... - one serious observer  from labor, management or- the NLRB calling-
o for pre-ULP charge discussions as a way of improving thepro- . S o
~.gram.’ The reason is that the law created an adversary relation-= . - T 1
ship.in which the Goverhment would act as an irpartial umpire. ' - A
Until the adversaries decide to bring their disputes to the
umpire, the Government has no business dictating ‘the relation~ "
ship between the parties. o o R

S S NFFE has long preferred having,cooperative'and'consg:uctivé"
Sl e relationships with management when they can be built by the }
A parties themselves, There ‘are a number of instan:es where NFFE

T can .consistently resolve complaints-without-bringing_a charge to
: ' . a. third party.  But such. a relationship cannot 'he artificially
imposed from. outside. In too many cases, Mmanagement rafuses to
' e - " informally settle chargés and comply with its legal ‘obiigations.
e T The union is dared to file a charge if it does not like-manage-
) " . ment's action. On page 13 ~of the draft-repor; you state the .
Lo oo © 7" nearly useless estimate ot the labor- relations officidls inter-
L -+ viewed that between 5 and<90'percent;of ULP charges' could be
N ' precluded through precharge discussions. Those management .
representatives who take their obligations seriously that are-
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willing to deal responsibly with a union can and do avoid ULP - . S 3
charges through informal discussions with the. exclusive repre- - . T BRI |
sentative. These are probably thé same management representa- R : : I
tives who avoid uLp charges simply by avoiding condvet which -
would be in violation of & U.S.C. .7116(a). Those who are not as
‘ responéible*will_see"a large_numbervof,pLP charges filed against

"them.becausé,they will commit a-larger number of ULPs. . . .. .

Pequiring precharge discussions between the parties will unnec- v ]
.escarily delay -the adjudication’ . process. The GAO's own. data - : o : 3
"attest to the' fact that the time .between filing and adjudicating . = - . R £

& charge is already intolerably long. This time needs to be .~

shortened, not. lengthened by adding yet another'stép to the pro-

cess. ~Ample time already, exists for. the parties to settle

~‘informally during the 30-day average period ketween the - filing
of a charge and the start of an FLRA inveStigation:iﬁ-the par-.

" ties are so inclined. 'Any delay in adjudication will only serve
tlie charged party, which in the vast majority of cases 'is man-. : :
“agement. The longer management can delay, the more it is able - : : : !
to frustrate the union.” With no means of venting this frustra- . e §
tion, such as a job action, the union. leadership and membership
become weakened. Any labor-management "consultant" that teaches
union busting will tell you that time is. management's best

R 2 T

,Precharge;diSCUSsions‘as teguired by the Executive Order were -,
ST - recognized as an error when the Civil ‘Service Reform Act was ..
Yo} . ' passed. ‘In a time whén the Federal labor relations systém-. & .
should be maturing, it would be extremely harmful to repeat the-
mistakes of the past. -. N ' e _ o

fra e

Finally, we endorse your recommendation that greater training be:

provided to managers on their. labor relations responsibilities.
~-This is-a critical area to improving labor management relations

and it could contribute more than anything elsé to decreasing

w

SV TR SR

the:volume of ULPs filed. "

4 - T am pleased 'to. provide these tomments con the draft report and T~ P R S D
P - hope they will be useful in develuping the final report. Please v . BT N
.let me know ‘if further amplification:would‘bethelpfu14in,any . L
. area. ' I look forward to reviewing the final.report. " In any R A I
. - ‘furtheér correspondence on this matter, please use our reference S C o

s i . GAO-CW/CB-04. - =~ .. - .. .. T S i
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fﬂ Washlngton, D.C 20548

Sune 1101 - 1730 K SUeet N VV
Washmgton D C ?OC06 (202) 785 4411

July 21, l982 o

v,

Gould i

Mr. Cllfford I.
Director = ) - : o
. Federal Personnel and Compensatlon DlVlSlOn
‘U.S. General Accountlng Offlce
‘441 G Street; N W.

Room ™ 4001 s

o4

(:,ADraft of Proposed Report —"
."Steps Can Be Taken To = . -

T-f;f_:;' Relations and Reduce Number
- - and Costs of'Unfalr Labor
z-Practlces."' .

Dear“Mr.‘Gould:

‘We have’ read and studied your draftoreport and_Wish to provide the

'.follow1nq comments.

I; The Study Lacks A Profe551onal and
Approprlate Methodology :

«", -

Perhaps the most strlklng aspect of thls ‘report- is the assumptlon

on page 6 that the costs associated with processing UJLP's are high.

Since it is this assumption. which provides the rationale for all" the

g recommendations for change, one.would expect that it would be rlgorously

tested and sc1ent1f1ca]ly establl hed. That ls, however, not the .case.’

Slnce costs are not only absolute, ‘but . also relatlve indicia of ]
efficiency, loglc seems to require that GAO study the costs associated

with processing ULP'sS before other bodies prior to reaching such a broad
_,conclu51on. Clearly, this study cannot be premised on the  fact. that-
- there are costs. That is inevitable. The need for change must flow

from a conclu51on that others have done 1t less expen51vely.

There is certalnly no- lack of sxtuatlons with whlch to compare the
current federal sector system. The NLRB -has processed cases. for years
and surely has cost figures that ‘can be used for comparison purposes. -

o Many state bodies exist, such as the Public Employee Relations.
~Commission in New Jersey- which could have provided proper Pomparatlve

data. Clearly, the costs associated with processing a grievance through

" .arbitration should have been: examined before GAO concluded that it would

be better for. government if ULP's were processed through the grlevance—-

National Headquarters, Washington, D.C. - .

l_Improve Fedéral Labor-Management,'
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"a;bit;atidn'machihefy.' By not eXamining‘éomparatiVé costs, GAO is-
_'leftfonly with its opinion that costs. are unreascnably high and, as &
result,. change is needed. This.is hardly an acceptable basis upon

which to call.for near total upheaval in the federal sector.  Moreover, -

. the lack of scientifically tested conclusions at the base of these

- recommendations wikl undoubtedly undermine the acceptability of this

'.;eport.and’further_erode,the confidence
For this reason alone we recomménd the study be redone before this

_ report  is issued. At a minimum, the flaws and shortcoming of the GAO's'".

analysis should be ‘listed in the report., e ik

. 1I. - Precharge Discussions of ULP's May Not Legally
’ Be Required and Should Not Be Required: for .
_ Policy Reasons. . . e T

_ Perhaps the.most objectionable aspect of the report is the.. -

recommendation that FLRA order-the parties to-engage in precharge”

discussions = (pp.13-15). As GAO surely knows such a requirement was
part .of the system under E.O. 11491. ' This syspem_was'specifically."

" considered by Congress in deliberations leading to the Civil Service:

- Reform .Act of 1978 and was specifically rejected by Congress. "In-:light
of such a 'clear action by Cungress and the fact that FLRA is required :
.to. act. within the intent of Cong.ess, we believe it would be a violation
of statute for FLRA to order such discussions.. If Congress felt they " -.
were appropriate Congress could- have required them. Since Congress not

" only failed to require them but also rejected thém, it would ke an abuse
.of discretion- for FLRA to order prz:charge discussions. 2 -

- beyond tth)égal aspect.is the pdlicy iséue. NTEU has ﬁad-a-wéalﬁh '

. of experience under the old system which required precharge ‘discussions.
and thé new system which does not. 1¢ is our opinion :that the precharge
process cnly works if the parties have faith in“*it and. are truly: '

motivated to resolve complaints. ~In our units there were places where .

‘this process did work successfully. However, they were not many.’

" AS a result, when the IRS recently. asked. us to reinstitute the
“process throughout our nationwide unit covering. approximately 75
appointing offices, we refused. Yet we did agree to encourage. our ‘local
chapters to listen to a request by local nanagers for the use of pre-
charge discussions. We ‘took the position that if local managers . can
_convince our local chapters of their good faith intent. to settle
complaints rather than just “har and dismiss them, then it would be
appropriate to make short-term agreements to use the precharge step. -
1 managers'can'tjdemohstkate the ‘commitment to use the process .= '~

productively, it will have no tenefit and should be. avoided.: WeQbéliéve-’“h

* this voluntary approach is infinitely more likely to succeed than a-

. forced -approach. Afterall, wheré else in the area. of human. relations -~
have two parties_successfully developed relationships when they were. .
ordcered by an outsider t6.do so? 1/ R N Gt :

L/ GAO fails to recognize  that if -this precharge step dues .hot resolve °
matters, for whatever,reasQn, it will make the ULP process even - ;
more costly. - e ERRE I ‘
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federal employees have in GAO. =~
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e We recommend that CAd]change its recomméndation and ip thqrfinal o0 f;
o report merely urge managers to seek tne use of precharge dlscuss;pns , e
‘at . the bargaining table. "The: GAO-should also note that the process o S

should ot be used unless both parties have fajth in it. It would be

a-waste of funds to automatically Iock allfparties‘ihto.rt‘if it is not

'gOing,thproduce results. ..

iII, Sé&eralzprobloms} Which Were Not Recbgnized in

..., the GAO Report,

UL>b's,

{,the'GrieVance_Arbitration Machinery To Resolve

u_f"'ThélreCOﬁmendatiOn oh‘pages.8~U~‘ of . the report concernin~’ the use
of grievaaée‘pr0cedure3jls'typicql‘of what ‘we believe to be GAO's lack

of sophiscication i

One problem’ in using the gtievarce machinery is tliat grievances

ULP incident until long after that.. As a résult,-the_statutory-process
with its six month deadline is more appropriate. Since agencies are.
MOSt reluctant to extend the deadline for filing grievances,, perhaps GAO
will recommend they do so in this report. There is no good reason

: whyvthe'deadl;nes should not be the same,. - . -

" A ‘second pfoblemlétemS'ftom

eno;mous cost.

Thirdly, processing,grievancés means the union repteséntatiVes

-need official time, Perhaps GAO

discduraqing agencies from giving cfficial time. We believe GAO. shoulq -,
recommend agencies Provide reasonab;evamOUntSZOf time and other-inc«htivés

to pm0cess'ULP's~through the grievance procedure. Otherwise, a union '
puts itself at d disadvantage when it uses jts limited OEficial time

for which it hegotiated, to do what_under the statute it gets official "
time, not chargeable to its negotiated bank, to.do. e

- .. A fourth problém is thatva griévance arbitrqtion-is_no faster thén o - kR
.a ULP'prdcessed'through_thc Statutoiy Procedures. - an arbit(ator's- R R

decision can be appealed to FLRA

- {5 U.s.c. 57123(@){1))u1 How is ‘jt going to save time Or money? - There
- should be incentives established
'procedures to process ULP's. ‘We.

pursuanc to_airecentvFLRA’décision; Consequently, if
€t adoption of the process it would be interfering in
- by nandating cértain terms and conditions of .~
~'employment;',This is Clearly outside its ‘power and contrary to the
'American ‘system Oof voluntary labor relations. . . R ’

- n.the area of labor relations. GAQ seems to have
,blundefed»through a question Which'is'su:roundéd by subtle influencesﬂ‘
"-Perhaps=it will re;ohsidet these. 2 R T : : :

familiar with federal sector case law. The decisiors are ot widely
.reported.VtConsequéntly; how would' an” arbitrator. .in Watertown, N.Y. of .-
7 Sam Ysidro, CA;jréqearch a case? 1 i i

of the 20 to 30 cases that might be'

.by 'FLRA for use c¢f. .the grievance

Inhibit the Productive Use of = IR

days.  Cften vou de net discover the

the fact that few arbitrators. are

remembers a prior report-it 1ssued

(5 u.s.c. §7122) Aaq4 the courts - = o '_L _f:?.

recommend - the Authority estgblishﬂé:', -
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pollcy of receiving and’ passxng on ULP related arbltratlon dec151ons in
60 days.. ThlS would at least makt the process faster. : i

As can- be seen above, GAO needs to rethlnk its recommendatlon on
the use of the‘grlevance machlnery.

Iv. GAO Should: Encourage The Authorlty To Use

T Tougher Penaltles To Dlscourage ULP's.
From our perspectlve, the management ‘bias of the GAO was revealled

by the fact that not one word of the. report concerned the use of tougher
~ penalties against agencies which v;olate the Act., It is.axiomatic. . .
- that if violators stand to suffer more than the need to past a cease
and desist notice for 60 days then they will be motivated to v101ate the
Act ‘less and settled charges more frequently._-'

. To date ‘the FLRA has taken one step toward 1ncrea51ng penaltles
when it ruled the status quo ante remedy is appropriate-even in impact

- bargaining cases. (See Defense Logistics Agency and AFGE, 5 FLRA No.. 21 =~

(1981) and San Antonio Air Logistics Center, Texas and AFGE, AFL-CIO, .
Local 1617, 5 FLRA No. 22 (1981). Howeéver, it .has not con51stently ]
'-used this penalty and in fact seems to have retreated from its early
pollcy by making a status quo-ante order more -difficult to impose.

(See Federal Corrections Institution and AFGE, Local 2052, 8 FLRA No. 111

- (1982)). GAO could help FLRA sound a stern warning to violators if it
urged FLRA to use the status quo ante penalty absent proof of great
dlsruptlon of government eff1c1ency. ' .

GAO should also encourage the use of attorney fees and costs ‘as a -
remedy against repeat offenders. Attorney fees and costs-have been
awarded in private sector cases (See IUER & M v. NLRB, 502 F.2d 349, 358
(D.C. Cir. 1974)), but to date not used in the federal- sector. = FLRA
should be enccuraged to examine cases for evidence pf frivolous, bad-
faith defenses and toward fees and costs when found. We suspect ‘the
.mere fact that GAO recommends this or that the Authority does it once
or twice w11l have a substantlal effect on violators. :

Flnally, GAO should encourage the FLRA to make greater use. of- 1ts
power to pursue an injunction to quickly remedy ULP' S.. (5 U.S.C. §7123
(d)). To date the Authority has not used this power in a v151ble way
in the federal sector. If it did pursue just two or three:cases tc
ccurt, we believe it would substantlally improve voluntary compllance
with the Act. If GAO had examined the NLRB it would have seen how the
Board uses its injunctive powers to remedy ULP's and in turn, warn.
partles of the penaltles of noncompllance.- . R

I1f GAO encourages greacer use of 1njunctlons as a means ‘to remedylng . d»

the growth in violations, it should help FLRA - conv1nce approprlate s
. courts to accept FLRA requests.

Y

(3o




: : Aﬂfféf‘pehalties in the
3 ave.any‘balance at all_in‘its_éppr@qch._
Unaddressed The StéffvShbrtagé;jff

':'GAOjCahndt,Léavé
-, FLRA Has Experien

v. ) ; rity itself befinc:easéd; at leastvoq
ca temporary ‘or term basis, toé improve'thejrage at which Precedent is.
-VI;fjinqyeased Training ISfWeLched T L ’

J e accept thé“recémmendation that there be incféased"training;
but lave - to wonder why no specific mention  is made of  training.union -
‘representatives.. Sirce it is local union representatives who start .
‘thée uLp pfocessvin motion, surely it would help if they«were»thorohthy
’ familiar'with casé law and other matters. Perhaps GAO will encourage ;. - e
'v'agencies_to,provide official time to union,representativesvforﬁtrainfﬂg" L
. in this area. : : o S o T : S :

_VII._,EValuéEion Of Man

gers bé evaluated‘on their
) Ice.”. We suggest GAQ order orM to develop a-
- Plan to do SO within $ix months. o Sl SR . '
" VIII. " cConclusion

If GAO is' to avoid
labor relations received

the‘adve:se:reactioﬂ its last réport of federal
_ _ + ‘l.e. dealing with official “"time, .it needs to
improve;itsjmethodOIOgy and-balance ‘its approa

: ' : chi;,The.tQpic is indeeq .
a worthy one, but this report is unfair to many parties and,*thereforé, S E
-lacks_aCCéptabilityﬂ oo : R A T A _//
' . " ‘Sincer, ¥, o e

Cames

vi‘Vinéent-_;'Cdnnefy S
National President -

VLC/jew
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“Mr. Cllfford I.

;- Director . i :
|- Federal Personnel and Compensatlon Dlv1510n

. 'United States General Accountlng Offlce
QWasnlngton, DC 20548

o Attentxon- Mr..Ronald Maccaron1

T Dear Mr. Gould- .»J“Z;‘,'” S v;f:j- ¢f~l v_r{ff g ,;%;f

d. and : respon51b111t1es under the 1aw.

HE LARGES® INDEPENDENT GOVERMMENT UNION 1IN THE COUNTRY '

NATIONAL ASSOCIATION OF GOVERNMENT EMPLOYEES‘

2I39 WISCONSIN AVENUE N w WASHINGTON D. C 20007 S

T auly 27, 1082

Gould

ThlS letter is in response to your "Draft of a Proposed
Report on Steps to Improve Federal Labor Relations and Reduce
the Number and costs of Unfalr Labor Practices" We have made
‘comments on selected portlons of your report. We would be .

happy. to meet with your representatlves to further discuss” these
'~matters in more detall - . - : .

It is key to the smooth’ functlonlng of 1abor relatlons

".that an 1ndependant body investigate ahd decide labor relations

_controversies in an efficient and rational manner. The Federal .
Labor Relations Authority has failed miserably in this crucial.

- endeavor. Long delays and inconsistent decisions have left both’m

laber and management mystified as to the partles rlghts, dutles

with long delays 31m11ar cases multlply throughout the
country. THus we urge the GAO-to encourage the FLRA to take

"all. appropriate steps:to issue timely and consistent precedents."

This should be the- hlghest ‘priority for the FLRA: Timely .
decisions will do more to deminish the numbers of ULP's filed
than any other measure. Similarly, precedents will instruct
both labor and management more. completely .than would seminars.
More expeditions .and consistent precedents. would'imprOV€ the .
current lack of confldence which, both labor.and managenent has

in FLRA's decision making. This crisis of confidence has: caused;"

‘the parties to increasingly - seek appeals and other’ Jud1c1a1
~actions whlch is. wasteful and costly._ _
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The Authority should ‘take approprlate steps to make more
efflc1ent use of current resources. The Authority could utilize
fewer of it's resources in 1nvest1qat10n ULP's -at the precharqe
stage if it adopted a procedure whereby the parties presented

their respective positions at an informal investigatory- ‘hearing. <
The petltloner would have the burden of establishing a prima '
_facie case. The respondent would have-the burden of indicating
‘available defenses. - Appropriate rules of evidence ‘would. be loosely.
-applied.. ‘The investigating official would have "both partles.;

. present to: develop whatever record was needed. Utilization .of -
this on similar process could screen meritorius from non ‘meritorious
cases more guickly. The staff would be ‘free to 1nvest1gate more
cases 1n a shorter perlod of tlme. . L -

= NAGE 1s skept1cal that prov1d1ng greater tralnlng opportunltles
‘to federal manageérs and supervisors would assist much in decreasing
TULP's. 'Curxrent .evidence suggests that any training would be directed
" to as51st1ng supervisors 1n c1rcumvent1na the iaw rather: than com—'
plylng w1th it. N . : x. o ; .,._\ S

e " We ' support GAO's suggestlon of formally asse51ng federal

imanagers performance in labor relations..  Too often an anti union
attitude has been rewarded in certain activities. The ability’to
carry out: labor laws should be regarded as a key job element in B
. any  manager with superv1sory obligations. Implementation of thls

‘ sugqestlon would not requlre any addltlonal resources.

The NAGE has serious reservatlons wlth the suggestion that
ULP's demonstrate a substantial impact on working conditions in - -
bargaining unit employees. Use of this provision would increase
rather than decrease ULP charges. Predlctably, agencies would
_attempt to make more unilateral changes ‘under the rubrlc that
' - there was no’ material 1mpact. .

The NAGE extends its thanks to the GAO for the opportunlty
to comment of this report.

'sQLiebc

GAO note: Page references have been changed to cOrresPond
w1th those in the report. s -
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