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This re~rt is about a negotiation process: who participated, 
why there was a need to negotiate, what issues were involved, and 
the outcome of the negotiation. As such, it describes a process we 
are all familiar with. We all negotiate, almost constantly, in 
order to get most of what we really want when we can not have all 
we would like. 

It is also about a mediation process. In a mediation process, 
parties in dispute receive assistance in negotiating a resolution 
of their differences. A mediator organizes and directs the negoti- 
ations until they are concluded or the parties can continue without 
help. Parties enter into mediation voluntarily and agrepments are 
made at their discretion. A mediator, unlike an arbitrator, has no 
authority to impose a settlement on the parties. The parties are 
free to reject proposals made by the mediator or the other parties 
or withdraw from the process at any time. Once they sign an agree- 
ment with one another, however, it acts with the same force as a 
contract and the parties can hold one another accountable for 
failure to perform under t h e  terms. 

In many instances, it seems that the involvement of a neutral 
mediator causes parties in dispute to consider a wider range of 
options in the course of their negotiations and may cause thmn to 
agree on a solution different from that proposed by any of the, at 
the outset. For this reason, complex negotiations between par~ies 
confronted with environmental disputes can often be assisted by a 
neutral mediator. Careful examination of the mediation process 
that occurred in Swanville may provide a model for the resolution 
of other natural resource disputes. Therefore, the report con- 
eludes with a section on the implications of the case for those 
concerned with hydroelectric development and its environmental 
impacts -- public officlals, developers and representatives of 
host co~mcnitles. 

The report was written by the mediator of the dispute and 
represents the views and behavior of the parties as the mediator 
understood them. It is intended te presen~ the mediator's obser- 
vations in a way which will inform and assist others who may some- 
day face a difficult situation like the one the Town of Swanvllle 
and Maine Hydroelectric Development Corporation faced, and success- 
fully resolved, in the spring and summer of 1979. 

David O'Connor 
Boston, 1980 
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SUMMARY OF THE CASE 

In 1978, the president of Maine Hydroelectric Development 

Corporation, Lawrence Gleeson, announced that the company planned 

to spend almost a half million dollars to renovate five dams on the 

Goose River near Belfast, Maine to generate electricity. The most 

important part of the plan involved the use of the first of the 

dams, the one which stands at the lower end of Swan Lake, not to 

generate power, but to regulate the flow of water to the downstream 

dams. In short, Swan Lake was to be used to retain water when the 

downstream dams were operating at capacity through normal runoff 

and to release water for them when rainfall and runoff were low. 

For Maine Hydro, management of the Swan Lake dam could make an 

otherwise marginal proposal lucrative. 

However, Swan Lake and the dam which regulated its water level 

were vitally important to the towT. of Swanville, a co~nunity of 

about 400 persons wrapped around the shore of the lake. The resi- 

dents use Swan Lake for swimming, fishing, boating, drinking water, 

and rely on it to maintain property values (and therefore property 

taxes) in the face of inflation, serious unenlployment and a dimin- 

ishing agricultural industry. The town was so concerned about the 

impact of this proposed hydroelectric project that in November, 

1978 it petitioned the Federal Energy Regulatory Con~nission (FERC) 

to deny Maine Hydro's application on the grounds that it would 

damage the environment, reduce property values and eliminate rec- 

reational opportunities for its citizens. 

- -  
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In December, 1978, FERC accepted Swanville's petition and 

granted the Town status as an intervenor* in its review of Maine 

Hydro's license application. Meanwhile, community sentiment had 

long since turned against Maine Hydro and there were threats of 

reprisals if the company went ahead with its plans. Efforts to 

bring the developer and the con~unity face to face for rational 

discussion of the project were unsuccessful. 

In the spring of 1979, the Maine Office of Ei,ergy Resources 

requested the assistance of an environmental mediator to resolve 

the dispute. In May of 1979 the parties, represented by G:.~eson 

on the one hand and the Selectmen from Swanville and their attorney 

on the other, voluntarily agreed to enter into negotiations with 

one another under the direction of a mediator in an effort to 

resolve their differences. Their decision I:o enter into mediation 

was unprecedented in Maine and very possibly in the history of 

hydropower development in the United States. 

The Federal Energy Regulatory Commission supported their 

decision, anxious to learn if hydropower licensing disputes might 

be more efficiently and more sati,~factorily resolved at the local 

level with the help of mediators. (See page 55 for a discussion 

of this question.) The Maine Office of Energy Resources hoped some 

settlement could be achieved that was acceptable to both sides and 

believed that negotiations between develope;s and host co,unities 

*To qualify for intervenor status, one must show that participation 
is either "necessary or appropriate to the administration" of the 
Federal Power Act, or "may be in the public interest" (18 C.F.R. 
§ 1.8, Conservation of Power and Water Resources). Once the com- 
mission grants intervenor status it is required to hold a series 
of hearinc~ to allow the applicant and intervenor each to present 
their case as well as to allow for comments by other concerned 

parties and fer the preparatian of studies that may be required to 
rule on the application. It is a lengthy and costly process for all. 
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might encourage the responsible development of hydropower capacity 

in the state. 

The negotiations took place over five months and included five 

joint negotiating sessions, a public information meeting, two tours 

of the lake and numerous private discussions between the mediator 

and one or the other of the parties. The two most i:~portant and 

most difficult issues to resolve were the establlz~ent of minimum 

and maximum lake levels and the plan for management of the area 

around the Swan Lake dam. 

In the end, the parties reached agreement on a strategy for 

management of the Swan Lake dam by Maine Hydro so that the level of 

the lake will (i) not rise above a point 2.5 feet below the top of 

the dam at any time during the year, nor (2) fall below a point 5.0 

feet below the top of the dam during the summer months, nor (3) fall 

below a point 7.5 feet below the top of the dam during the remainder 

of the year. At the same time, they agreed to take a number of 

actions to improve and clarify responsibilities for management of 

the area around the dam and t~ create a Swan l~ke Committee comprised 

of representatives from Swanville and (ex officio) Maine Hydro, to 

"ensure future communication and cooperation" and to "develop and 

implement a plan for management and public use of the area around 

the (Swan Lake) dam." 

The final agreement signed by the parties on August 2, 1979, 

covers fourteen different areas of concern, including water rights 

and recreational opportunities, upper and lower limits for fluctu- 

ation of the lake level, flood control procedures, dam maintenance 

and repair, and management of the area around the Swal, Lake dam. 

i ! 
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The parts of this agreement pertaining to water use and dam manage- 

ment have been incorporated by the Federal Energy Regulatory Commis- 

sion tn the license it has since issued to Maine Hydroelectric 

Development Corporation for operation of the Goose River Hydro- 

electric Project and the Town of Swanville has withdrawn its oppo- 

sition to the project. 
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II. THE SITUATION PRIOR TO MEDIATION 

Maine Hydro's Situation 

In the spring of 1976, Lawrence Gleeson left his job as a 

systems planning administrator with Sun Oil Company and fo, med 

Pennsylvania Hydroelectric Development Corporation and began efforts 

to obtain rights to operate a number of hydroelectric projects in 

Pennsylvania. After some initial successes in Pennsylvanga, he began 

to investigate the potential for hydroelectric development in Maine. 

In the course of his investigation he located a number of dams which 

had been abandoned or were not in use and which were, in his esti- 

mation, promising sites for hydroelectric development. This led him 

to form Maine Hydroelectric Development Corporation and to seek to 

acquire the rights to develop these sites. One of these sites was a 

series of five dams along the Goose River, north of Belfast, Maine. 

The Good6 .River has its headwaters in Swan Lake about ten miles 

north of Belfast and drops from an elevation of 200 feet above sea 

level at the lake to a few feet above sea level when it empties into 

Belfast Bay. It is not a large river by any means, averaging forty 

to fifty feet wide most of the way and is rarely deeper than three 

feet. Gleeson estimated the mean flow to be 40 cubic feet per sec- 

ond (cfs). He calculated runoff from the surrounding hillsides to 

contribute approximately fifty percent of the total stream flow. 

The remaining fifty percent was provided by Swan Lake~ 

IMaine Hydroelectric Development Corporation, "Application to the 
Federal Energy Regulatory Co~ission £or a Minor License to Con- 
struct and Operate a Hydroelectric Project on the Goose River"; 
September, 1978 (Mimeographed; See Appendix 1 for the complete 

text of the License Application) f~ereafter, Maine Hydro, "License 
Application") 
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Over a period of many years, 311 of the dams and the rights 

to make use of the water in Swan lake and the Goose R/ver had been 

acquired by a leatherboard manufacturer, The Sherman Company. 

Gleeson a::ranged to lease these rights from the company with an 

option to purchase them outright if he could successfully construct 

and license a hydroelectric project on the river. 

On its route to the sea the river passes over, first the dam 

at Swan Lake, which has an 8 foot head, then Mason's Dam which has 

a 31 foot head. Next comes Kelley Dam, which has a 22 foot bead, 

followed by the Mill Dam (near the site of the leatherboard manufac- 

turing plant, originally constructed by the Sherman Company) which 

has a 21 foot head, and finally, a dam originally constructed by Cen- 

tral Maine Power Company which has a head of 79 feet. Maine Hydro 

in its license application, stated that "the degree of regulation 

of this stream, which drains approximately 21 square miles of coastal 

Maine, should permit operation of this project at an annual capacity 

factor of approximately 80%. In total, Gleeson estimated the power 

generating capacity of the system to be 470 kilowatts which could 

produce 2,700 megawatt hours of electricity annually 2. 

2Maine Hydro, "License Application", page I. The power generation 
capability of the Goose River project (2,700 megawatts) could pro- 
vide electricity to serve the lighting requirements of 400 to 500 
residences each year. However, it is important tc note that the 
power produced by the project wDuld flow into the power transmis- 
sion system maintained by Central Maine Power Co~peny and will not 
be distfn~uishable, to retail purchasers, from power produced by 
other sources within the Central Maine Power Company system. Thus, 
regardless of the efficiencies of the Geose River Project, residents 
of the Swanville area would find no appreciable difference in their 
electricity bills as a result of the project. 
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Of the five dams included in the proposed project only the Swan 

Lake dam would not be used to generate power. This dam, however, was 

crucial to the effectiveness and financial feasibility of the pro- 

posal for the lake holds some 7,500 acre feet of water storage 

capacity and the dam could provide a sufficient supply of water to 

the downstream generating stations to keep them cperating at ~ull 

capacity most of the year. In timer when there was little or no 

natural runoff it controlled virtually all of their water supply. 

Most hydroelectric facilities cannot claim nearly this degree of 

control over river flow and therefore have a much lower "capacity 

factor" (the amount of time the facility can be reliably called upon 

to deliver full output) 3. 

There was one more aspect c f the Goose River project which made 

it desirable to a develope, such as Gleeson. ~ine Hydro's license 

appllcation reported that "the process of consolidating essential 

water rights under a single owmer was begun in the l~80's; the result 

is that, now, the excellent regulation potential of the basin has 

been developed and is available to this project." This meant that 

the righ~ to the dams and, therefore, under Maine state law, the 

"reasonable use" of the water that flowed over them, was no longer 

available to "riparian" (water front) land owners, and flowed over 

3The flow of water along a river in an uncontrolled state varies sig- 
nificantly from season to season and even week to week. Turbines 

.:ust b~ sized to capture as much of this flow as possible while net 
incurring excessive capital carrying costs. If a river flow is 
largely uncontrolled, the capital cost of the equipment must be 
amortized over a much smaller volume of productive hours in a given 
period of time, and one cannot predict when it will be available. 
Both characteristics make it less economical. Because of Swan Lake 

and the dam there, the Goose river project offered the rare prospect 
of being able to provide maximum output, consistently. 
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them, was no longer available to "riparian" (waterfront} landowners, 

and could be leased to Maine Hydroelectric by a single corporate 

entity 4 Management authority could be transferred easily and com- 

pletely to Gleeson. 

Maine Hydroelectric expected its proposal ~ould raise concerns 

on two fronts. The Maine Department of Inland Fisheries and Wildlife 

could be expected to be concerned about the effect of fluctuating 

lake levels on fish habitats and the people of Swanville could be 

expected to be concerned about the effect of these same fluctuations 

on recreational opportunities. Nonetheless, Gleeson felt Maine 

Hydro could respond to these concerns by demonstrating that regulated 

river flow for downstream power production would produce fluctuations 

in the lake which were substantially less than those that had occurred 

when the downstream dams had been used for mechanical power and pro- 

duction of manufactured goods. Gleeson expected lake level fluctua- 

tions to be moderate and therefore a net improvement over past fluc- 

tuations. He foresaw a desirable situation for both the ~mtural 

environment and recreational use. 

"Development and operation of a co-dependant system of 
hydroelectrlc sites, sized al~proximately to the stream's 
flow, will quite reasonably produce a beneficial effect upon 
fish and wildlife resources as opposed to the effects of 
historic usage. The primary difference will lie in stream 
flow regulation. The stations are to be operated continu- 
ously, at essentially fixed power settings, as contrasted 
with the nlstoric usage situations in which sh/ft/workday/ 
production schedules dictated highly variable power settings 
and resultant variations in stream flow.-5 

4 m 
See Olson, Robert A. et al., A Case Study Analysis of Legal and I 
I~----'ti~tional Obstacles and Incentives to the Dev:lopment of the ,~ 
l~7roelectric Potentlal at uhe Goose River, Maine , September, 
979~ Energy Law Institute, Franklin Pierce Law Center, Concord, 

New Hampshire, pages 24-25. 
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Maine Hydro went on t o  state in its license application that 

"r-~]ulatlon of flow is llkely to enhance the warm water fisheries" 

that exist in the sluggish, lower portion of the river. The c~npan y 

recognized, and had "no objection" to, the continuation of historical 

patterns of recreatlonal uses of the lake for fishing, swimming and 

6 boat~ ng. 

Swanville' s Situation 

The residents at Swanville had long been familiar with the capa- 

bilities of the Swan Lake dam. The 10 foot high, 250 foot wide dam, 

made of stones and cement, was constructed in the 1850's to regulate 

the flow of water to mllls located downstream and to inczease the 

capacity of the lake to retain flood waters. However, at the time, 

the area around the lake must have been sparsely settled, used mostly 

by hunters and fishermen from nearby Belfast. Therefore, the impact 

of higher or fluctuating lake levels on those who owned property 

around t h e  lake would have been minimal .  

Over t he  y e a r s ,  the  P o p u l a t i o n  in  the  v i c i n i t y  o f  t h e  l a k e  

gradually increased but, until recently, remained small except 

for the su~er months. Then, the Population of Swanville would 

swell when t~le residents of Be/fast and surrounding com- 

e~nltles would fill the cottages around the lake. Over the 

l a s t  decade  t h e r e  has  been a s l o w  but  s t e a d y  i n c r e a s e  i n  t h e  

number o f  c o t t a g e s  around t h e  l a k e  and c o n v e r s i o n  o f  o l d e r  s e a s o n a l  

6 I b i d .  
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cottages to year-round residency. By 1978, Swanville had reached a 

stage in its development when it would take great pains to protect 

its interest in continued access to the natural beauty, recreational 

opportunities and clean water of Swan Lake. 

There had been anger and dissatisfaction in Swanville over the 

management of the level of Swat Lake long before Maine Hydroelectric 

announced its plans to put the ~ownstream dams back in operation. 

Management of the dam to serve downstream manufacturing i lants had 

caused unpredictable and extreme fluctuations, while few benefits, if 

any, were delivered to the residents of Swanville by these manufac- 

turing operations. 

Under common law doctrine, land owners along a river or other 

inland body of water have the right to a "reasonable use" of that 

water as it touches or flows past their land. However, through a 

process of deed consolidation, begun in the 1880's, the Sherman 

Company had purchased the rights to the water from lake front and 

river front land owners. Having sold their water rights, these ].and 

owners no longer had a right ho "reasonable use" of the water? 

Under Maine law, the owner--f the water rf.yhts could operate 

the dams and manage the flow of the river in whatever ways were 

8 necessary to take advantage of its potential for "beneficial" use. 

Tb s the To%~ ~f Swanville could do little, under Maine laws to gain 

control or influence over the regulation of lake levels as long as 

the Sherman Co. controlled the water rights and was using the power 

generated by the dams. 

7 
Se__~e Olsen, ut al., page 25. 

BNeglected Dams Act, Vol. 6, Maine Revised Statutes Annotated, Title 
12, Chap. 6, § 304. 
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When the leatherboard plant burned down in December, 1976, the 

d=ms were no longer in "beneficial use," and authority to regulate 

their operation passed to the State's Soil and Water Conservation 

Commission under the State's Neglected Dams Act? In May, 1977, 

following a series of public hearings, the Commission established 

an upper level of 2.5 feet below the top of the dam and a lower level 

of 6.5 feet below the top of the dam and directed the operators of 

Swan Lake dam to operate it in such a way as to comply with these 

limits. The Con~uission stated in its ruling tbat "high water has 

resulted in significant flooding of property, undermining of founda- 

tions, septic field failures and shore erosion" and that water quality 

had been reduced because of low water. The residents of Swanville 

were very pleased that the State of Maine, which had been unable to 

respond to their "pleas for help in the past, had required positive, 

protective maasures at last. I0 

i 

However, only a month lata.=, in June of 1977, Gleeson announced 

his plan, put the Mill Dam back in operation producing electricity 

instead of mechanical power, and applied to the Federal Energy Regu- 

latory Commission for a license to operate a hydro project. Authority 

to regulate operation of the Swan Lake dam passed from the State Soil 

and Wa~er Commission to the Federal Energy Regulatory Commissi.Jn. II 

91bid. § 305. The Maine Soil and Water Conservation Commission has 
the authority to regulate dam operations in certain instances under 
Maine's Neglected Dams ~.ct but not in cases where the dam is "oper- 
ated for the beneficial use of the owner or operator." The law 
states that "such beneficial use shall include but not be limited 
to the generation of hydroelectric power." 

10Se__ee Maine Soil and Water Conservation Co~ission, Findings of Fact 

and Order, May, 1977 (See Appendix 2 for the complete text of the 
Order) 

lithe Federal Energy Regulatory Commission is authorized to issue 
licenses for water power development by the Federal Power Act 
(16 U.S.C. 797 (e)) 
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The residents were shocked and angry. They felt sure this meant 

the level of the lake would fluctuate, not according to their needs, 

nor in harmony with nature's patterns, but according to the needs of 

the downstream power generators. Later, Gleeson indicated he would 

abide by the limits set by the Soil and Water Conservation Commission 

until the Federal Commission ruled on his license application. But 

the townspeople were skeptical and unsatisfied. Not long thereafter, 

their worst suspicions were confirmed, not by human malfeasance, but 

by a series of events which are distinguished most by unfortunate 

timing, bad luck, and confusion. 

The Goose Rivfr watershed received an unusually large amount of 

rain in the early spring of 1978. Water in the lake in March and 

April approached the upper limit set by the Conservation Commission 

of 2.5 feet below the top of the dam. This created serious conce~-ns 

among residents. As the water approached the top of the dam it began 

to lap against the foundations of homes built in recent years around 

the lake with foundations below a level equal to the top of the dam. 

Homeowners could see that, if the water was allowed to rise to the 

top of the dam, their property and foundations would be inundated. 

This was not a situation they trusted Gleeson to protect them from. 

Moreover, they were aware that needs for water in the summer and fall 

suggested that future water supply would be best protected by retain- 

ing as much water as possible in the lake. Resentment of the com- 

pany's initiatives and fear of its future plans led to vio]ence when 

vandals ~cre rocks from the downstream side of the dam, n:ar the gates, 

allowing water to spill through uncontrollably, and tossed them to 

the upstream side to further hamper effective operation of the gates. 

• -'. .- 
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The damage to the dam s"-verely reduced its ability to hold water. 

Millions of gallons were lost long after it had dropped below the 2.5 

foot mark. This was unfortunate because the latter part of the spring 

and the entire summer of 1978 were extremely dry. By July, leakage, 

evaporation and lack of rainfall had caused the water level to drop 

well below the 6.5 foot mark and in August, the water had reached 9.5 

feet from the top of the dam. Gleeson claimed there was nothing he 

could have done to prevent this but the residents did not believe him. 

They grew more and more angry as water intake pipes were exposed, cut- 

ting off water supplies, ~horeline areas dried up and concentrations 

of animal and agricultural wastes beg~n to build up in the lake and 

give off unpleasant odors. Most residents observed this as the re- 

sults they had Predicted when the Soil and Water Conservation Comis- 

sion lost authority to protect the lake levels. They were sure the 

water running through the gates every day was being put to profitable 

use by Gleeson downstream. 

During the fall of 19-~, Gleeson made efforts to respond by re- 

pairing the gates and inviting residents to meet with him on several 

e~casions so that he might explain the details of the proposed project. 

But the residents felt resentful and distrustful and believed they 

had "seen enough of Gleeson's operation to know what to expect. ." 

The Selectmen from Swanville ~'anted to stop the escalating at- 

mosphere (f hostility toward Gleeson but were also anxious to protect 

the Town's interest in responsible lake level management. Consulta- 

tions with an attorney in Augusta who specialized in environmental 

law suggested that the most effective course of action would be to 

intervene in the license proceeding before the Federal Energy 

j j 1  
° . 
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RegulatorY Commission and seek to have the license denied or heavily 

conditioned to protect th~ ~own's interests- The selectmen and their 

attorney were aware that an intervention process would be lengthy and 

might tax the resources of Maine Hydro beyond its limits and force 

Gleeson to withdraw his proposal- 
The selectmen discussed this with residents at the annual fall 

town meeting and again at a special open meeting- The residents 

authorized expenditures of a limited amount of Town ftunds to retain 

Goodall to represent them before the commission- 

on November 9, 1978, Goodall filed the Town's petition with the 

Federal co~ission- In it the Town alleged that fluctuation of the 

level of Swan Lake could: affect the ground water table upon which 

local residents depend for potable water; impair property owners who 

take water directly fro~.~ the lake for domestic purposes; and destrOY 

the recreational values of the lak~ and the property values of 

littoral landowners; economically harm marinas located on the lake; 

and damage fisherY and waterfowl habitats- 

The Town also alleged that degradation of littoral property 

values would erode the Town's property tax base; that the Goose River 

watershed could not suppo rt the P roposed project without interfering 

with the other private and public uses of the watershed; and that 

Maine Hydro had not adequately evaluated the impact of the pro~ect 

on recreation, fish and wildlife, riparian and littoral l~ndowners, 

12 
and navigation- 

12Town of swanville, Maine, .petition to I ntervene in APP lication 
for Minor License for Hydroelectric Pro~ect", November, 1978 (see 

Appendix 3 for the complete text of the petihion)- 
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On January 9, 1979, after reviewing Glee;on's response to the 

Town's allegations, the Federal Energy Regulatory Commission granted 

the Town the right to intervene in the license proceeding, finding 

that "it may be in the public interest to grant Swanville's petition 

to intervene". However, it pointed out that "admission of the 

intervenors shall not be construed as recognition by the Commission 

that they might be aggrieved by any order entered in this proceeding~ 3 

Despite this qualification the town felt it had won a major 

victory in its effort to stop or significantly alter Gleeson's proj- 

ect. The Selectmen hoped to obtain protection equal to, or better 

than, that provided by the Soil and Water Conservation Commission, 

since a federal agency was, in their eyes, more powerful than a state 

counterpart. The attorney for the Town began to assemble the tech- 

nical analysis that would be necessary in the proceeding before the 

Commission. 

However, in late January of 1979, a crude fire bomb exploded on 

the dam causing the gates to catch fire. The atmosphere in the com- 

munity was tense and the methodical approach favored by the Selectmen 

came under severe pressure. Newspapers across the state were begin- 

ning to cover the dispute and gave the fire bombing incident more 

than ample coverage. Communication between the parties had c, ~ to 

a standstill and no one seemed sure what might happen next. 

13Federal Energy Regulatory Commission, "Notice Granting Intervention,,, 

January, 1979 (See Appendix 4 for the complete text of the Notice). 
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The Entry of the Mediator 

John Joseph, director of the Maine Office of Energy Resources, 

knew that Maine Hydro had applied for a license to operate the Goose 

River Project and was aware of the escalating tensions in Swanville. 

During the fall of 1978 he had had occasion to meet with a person 

who described himself as an "environmental mediator" to discuss a 

o 

dispute over construction o ~  a large coal-fired pewer plant o n  a n  

island off the coast of Maine. Mediation was not a process he was 

familiar with in energy and environmental disputes but the type of 

behavior and the nature of the problem in Swanville had no precedent 

in his experience. In his meeting with the mediator, Joseph had 

sensed that mediation might create an informal atmosphere in which 

the parties could con~nunicate directly with one another about their 

needs and concerns. Joseph thought it might be the right way to solve 

the problem to e v e r y o n e ' s  satisfaction. If this were to occur, it 

could work to the advantage of both developers and host communities 

as the state's low head hydropower potential was developed ~, the 

future. Joseph invited the mediator to meet with him and discuss the 

$. 

case. 

• o/ 

In fact, the idea of mediation had been suggested to the parties 

in an indirect way some time earlier in the dispute. The invitation 

to make use of a mediator occurred in the form of a letter to the 

editor of the Belfast Republican Journal in April, 1978, written by 

Frank Ricker, Executive Director of the Maine Soil and Water Conser- 

vation Co~nission. He stated: "In my conversations with the littoral 

I 
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owneTs . -., I offered to sit down with Mr. C-leeson and try to work 

out a solution beneficial to all parties and Mr. Gleeson's commercial 

operation" and "... I am willing to discuss the matter with him in 

an attempt to reach an agreeable Solution. -14 

Ricker's offer to mediate was not acted upon. This may have 

been because he or his agency was ~t acceptable to the parties, or 

because the offer was indirect, or because he admitted he had "no 

legal authority to force Mr. Gleeson", or for that matter, the Town, 

to do anything. Whatever the case may be, no mediation or serious 

negotiations had occurred between the parties at the time Joseph 

considered inviting the parties to work with a professional envir- 

onmental mediator. 

After discussing the case with Joseph, the mediator met with 

representatives of the Federal Energy Regulatory Commission in Wash- 

ington in February, 1979 to discuss the%r views on mediation, gener- 

ally, and any concerns or objections they might have to an invitation 

to the parties to enter mediation in this particular case. Their 

response was uniformly positive and supportive of the concept. 

There seem to have been a number of reasons for the Federal 

Energy Regulatory Comm/ssion representatives to support the use of 

mediation to resolve the Swan Lake dispute. First, they doubted FERC 

would be able to satisfy, entirely, the demands of both parties. 

Second, they assumed that resolution of the dispute through an inter- 

vention process, regardless of the merits of the positions taken by 

the parties, would be more time-consuming and costly to all parties 

14 
Ricker, Frank W., Letter to the Editor, Belfast Republican Journal, 
April, 1978. 

A 
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than the benefits to be gained from such a process by any of those 

involved, including the Commission. Third, the representatives seemed 

to feel that the underlying issues in dispute corcerned control of 

community resources which might best be resolved locally. The feeling 

an~ng the representatives of the Commission was that if a solution 

could be worked out at the local level through direct negotiations 

anlong the parties, it ~muld be more likely to serve the variety of 

local concerns, he achieved more quickly and less expensively than 

through the licensing process and be more likely to succeed in the 

long run than a resolution designed by the Commission. 

With the support of the Commission and the Maine Office of 

Energy Resources, the mediator decided to introduce himself to the 

parties and discuss the idea of entering into a mediation process 

with them. In February, 1979, the mediator met first with the 

Selectmen, then with Gleeson, and raised the possibility of volun- 

tarily entering into a negotiation process with one another under 

the direction of a mediator. 

At their first meeting, the Selectmen were suspicious of the 

mediator and angry that he had discussed the case with FERC. They 

did not understand what mediation was, why it would be needed when 

the Commission's process seemed adequate, or why they should agree 

to negotiate with Cleeson. They felt there was "no room for nego- 

tiation" and that they would prove their case before the Commission. 

Finally, they did not believe that a mediator sponsored even in part 

by the State Office of Energy Resources could be neutral. 

I 
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The mediator explained what mediation was and how it might be 

helpful. He then responded to their concerns by pointing out that 

since the case was being handled by the Federal Commission and medi- 

ation could not occur without its support, it was, in the mediator's 

judgement, essential that the Commission appreve of the concept 

before discussing it with the parties. He suggested that the 
0 

apparent lack of room for negotiation would be proven or disproven 

only after an attempt at negotiation had been made. Finally, he 

reported that the Office of Energy. Resources had no authority over 

the mediator and understood the need for the mediator to remain 

neutral. The Selectmen remained suspicious but agreed to discuss 

the ,matter with their attorney and proceed on his advice. 

The mediator then met with Gleescn and repeated his invitation. 

Gleeson responded by stating that "any negotiations were better than 

none," and that if the Federal Co~mission had supported the concept, 

he was willing. Gleeson's primary concern was that the mediation 

process would be used by the Town as a £actic to delay resolution 

of their aispute and drive up the co~t of the project. The mediator 

assured Gleeson that he would not allow this to happen and that both 

sides would have to sign a "participation agreement" before the 

process got underway in which they would declare their intention 

to resolve their differences expeditiously by negotiating "in good 

faith." 

In each meeting, the p~rties claimed that they had been reason- 

able and conciliatory, while the other had proven untrustworthy and 
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uncooperative; that their case would w~n the licensing debate. The 

Town alleged that Maine Hydro had operated the dam in arrogant dis- 

regard of the interests of the lakeside residents, while Maine Hydro 

contended that the Town had ignored previous offers to negotiate. 

In each meeting with the parties the mediator discussed the 

issues that would have to be resolved for them to consider the medi- 

ation process successful. Swanville's Selectmen insisted that the 

quality of the water in the lake b~ preserved for purposes of drink- 

ing, swimming and fishing; that the value of lakefront property be 

preserved for the purposes of maintaining assessed tax valuations; 

and that fluctuation of the level of the lake minimized. Gleeson 

insisted that the results assure Maine Hydro's right to a volume and 

rate of flow of water from Swan Lake sufficient to operate the gener- 

ating sites economically, that he be able to operate the Swan Lake dam 

to maintain this flow, and that some mechanism be established which 

would require the Town to join with him in his efforts to respond to 

complaints by local residents regarding the maintenance of lake levels 

and policing of the area around the dam. 

When the mediator met with the Town's attorney the following 

morning, he received a tentative acceptance of his invitation. The 

Town would agree to participate in three meetings and then determine 

whether or not to continue. In addition, the Town would require that 

Gleeson make available to its hydrologist all hydrological information 

pertaini~ to the proposed project. 

"i: 
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The mediator agreed to see that these conditions were met if 

the Town, in turn, would sign an agreement promising to negotiate in 

good faith, and agree not to withdraw from the mediation process with- 

out explaining its reasons for doing so beforehand. The attorney 

obtained the approval of the Selectmen for these conditions. 

The essential -ngredients for initiating a formal mediation 

process were in place. The mediator recommended to the Office of 

Energy Resources and the Federal Energy Regulatory Commission that 

a mediation ~:ocess begin as soon as the parties had reviewed and 

were prepared to sign the participation agreement. 15 

15See Appendix 5 for the complete text of this document. \ 
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THE MEDIATION PROCESS ! 

The First Session: A Tour of the Lake 

On May 2, 1979, Lawrence and Catherine Gleeson of Maine Hydro. 

three Selectmen and a Planning Board member from the Town of Swan- 

ville, the Town's attorney and hydrologist, several representatives 

of the Federal Energy Regulatory Conm~ission and the mediator toured 

the lake and the dams along the Goose River. The purpose was to 

examine the physical characteristics which the parties felt supported 

their arguments or caused their concerns. The Selectmen pointed out 

damage done to property from high water in the lake and described the 

scene the preceding sunnier when the lake had been low. Gleeson 

described how each of the dams would be outfitted with equipment 

to produce power and explained exactly how the dam at Swan Lake could 

be used to regulate the flow of water downstream. He also explained 

why maintaining a minimum flow was necessary to preserve the river 

bed downstream and provide water to the wells which supply water for 

the city of Belfast. He described the damage done by vandals to the 

dam and described his limited ability to police the area around the 

dam. 

4 .  
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That evening the mediator met with the Town's attorney and 

Gleeson to complete arrangements for the next day's first formal 

mediation sassion. Most importantly, final adjustments were made 

to the participation agreement so that it could be signed by each 
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of the parties in the presence ol the other. The order for presen- 

tations was agreed upon. After the mediator's opening remarks, the 

representatives of the Federal Energy Regulatory Commission would 

"ascribe the Commission's view of the mediation process, then Gleeson 

would describe his proposal and the issues he wished to have addressed 

in the course of the mediation and then the Town would describe its 

concerns and the issues it wished to have addressed. It was agreed 

that the major work for the first meeting would be establishing a 

procedural framework within which each party would be able to 

address and negotiate issues of substance. 

% 

S 

The Second Session: Estab]ishin~ Groundrules and Openin 9 Proposals 

The following morning, May 3, the same group of persons that had 

toured the lake met in a restaurant near Swanville. The mediator 

began by describing his role and the purpose of the mediation process: 

to facilitate negotiation between the parties on the matters which had 

caused them to be in dispute and to assist them in developing an 

agreement which would protect their interests. All this would be done 

without }mssing judgement on the principles the parties held and would 

continue as long as they chose to make an effort to resolve their 

differences but not longer. 

One of the representatives from FE~C described the position of 

the Commission. The Commission believed it would be wise for the 

parties to attempt to resolve their differences through direct nego- 

tiation before resorting to its administrative procedures for resolv- 

ing disputes over licensing; that it supported the involvement of a 

jo 
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mediators and that if the parties could reach an agreement the Com- 

mission could incorporate some or all of the agreement, within the 

limits of its authority, in a conditional license approval. However, 

the agency was free, he pointed out, to reject any or all parts of 

such an agreement. Finally, he indicated that t h e  Commission viewed 

the use of mediation in this case as an experiment in an effort to 

determine how the agency might responsibly expedite the licensing of 

low head hydroelectric projects'. 

Discussion then moved to a number of procedural issues. The 

parties discussed and signed the participation agreement and reached 

agreement on a number of other procedural matters: to review a sum- 

mary of the discussion from each joint meeting prepared by the medi- 

ator; to prepare a written description of the terms of their agree- 

ment, if one was reached, or of the reasons for termination of the 

mediation process prior to the formal conclusion of the mediation 

process; to refrain from public conm~nt on the substance of the 

negotiations until they were concluded; to make the sunm~ries of 

discussion available to the public and press, upon request, once 

they had been approved by both parties. 

Next, each party presented to the other their proposals for a 

sunmmr operating schedule (to be effective June 15 through Labor Day). 

However, before any negotiation could take place the mediator pointed 

out that the priority of various issues, including the sunder operating 

schedule, had to be discussed and some order for consideration of these 

issues needed to be established. In order to do so, each party needed 

to describe and explain its proposals. In short, the mediator asked 

. 
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that each side understand the entire set of proposals the other was 

making before negotiations began. Further, where there were areas 

of disagreement concerning hydrologic and other scientific data, the 

parties needed to determine how and why their information differed. 

As each side presented its proposal it became clear that the 

identifiable issues were held in reverse order of priority by each 

party. The Town felt there were only two issues: the lower and 

upper limits on the level of the lake. The lower limit of the water 

level of Swan Lake appeared to be its primary concern because too low 

a water level disrupted recrL cional use and enjoyment of the lake 

and created health concerns and environmental concerns. The upper 

limit appeared to be the Town's next most important concern because 

property damage was caused by too high a lake level caused this 

feeling. 

Maine Hydro saw things differently. First and foremost, Gleeson 

claimed he needed to have sufficient flexibility in the operation of 

the dam to protect against flooding downstream and be assured of a 

sufficient volt, me of water to operate the downstream turbines eco- 

nomically. He also would have to be able to release sufficient 

water to maintain the downstream riverbed and to supply Belfast's 

wells; finally, Gleeson wanted the Town to assist Maine Hydro in 

policing the area around the dam at Swan Lake. 

Each party then made specific proposals which would meet their 

needs. The Town proposed the lake never be raised above three feet 

below the top of the dam nor be allowed to drop below five feet below 

"/ 
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the top of the dam throughout the year. Maine Hydro, on the other 

hand, proposed that it open the gates to release water whenever the 

water level rose above two feet from the top of the dam, and close 

the gates whenever the water level fell below five feet from the top 

of the dam during the summer months. The remainder of the year there 

would be no specified lower limit. 

The meeting closed with a summary by the mediator of the agree- 

ments reached during the course of the meeting, assignment of tasks 

to be completed before the next meeting, and agreement to meet again 

on May 15th in Augusta. 

The Mediation Strate97f: Separate the Issues and Narrow the 

Disagre ,~ments 

Between the May 3rd meeting in Belfast and the next meeting, 

held on May 15th in Augusta, the mediation team examined the parties' 

initial proposals and considered alternate strategies to accommodate 

their concerns. They characterized the basic problem in the follow- 

ing manner: How could the Town be assured of relatively stable and 

predictable lake levels while allowing Gleeson adequate flexibility 

in the use of his primary storage site, Swan Lake? Specific solutions 

were less important to the mediators at this point than getting par- 

ties to agree to a statement of the problem that would enable them 

to work together on solving it. 

Nonetheless, like the parties, the mediators searched for a 

strategy to resolve the tension between the Town's need for predic- 

l 
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gates. The mediators noted that, in general, the lake levels pre- 

ferred by each side rose and fell throughout the year in a similar 

fashion. Each seemed to want the dam used to hold water in the lake 

through the spring and summer and each wished to see the lake level 

reduced in the fall and winter to accommodate spring runoff. They 

thought a system of cyclical guidelines whereby gate management would 

be adjusted according to anticipated rainfall and runoff might be 

satisfactory. The operations of the gate could be targeted to keep 

the water level within a "green zone" representing a range of water 

levels within which Maine Hydro would be allowed to operate the dam 

with complete freedom. On either side of the green zone they 

envisioned a "yello~, zone", ranges of high or low lake levels within 

which Maine Hydro would manage the flow of water from the lake in a 

specified manner, releasing more water as the lake rose and less 

water as the lake fell. Beyond the yellow zones would lie "red 

zones" where extremely high or low water levels ~uld require that 

the Swan Lake dam be completely opened or closed. These zones could 

shift from month to month or season to season as preferred levels 

shifted. The mediators believed that outlining the green and red 

zones would be relatively easy, since these areas were likely to be 

similar for both sides, and would show them the similarities in their 

preferred levels. The difficulty would come bl establishing the bor- 

ders of the yellow zones and the gate management program within those 

zones. 

.... - 
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The Early Caucuses: Problems of Mistrunt and Poor Conmn~nication 

Prior to the next joint meeting, the mediator caucused with the 

Selectmen to determine their view of the "optimum lake levels." The 

discussion led to an unexpected confrontation. The Selectmen suspec- 

ted that the mediator's efforts were a ploy to get them to agree to 

lake levels different than those specified in their opening proposals. 

The Selectmen accused the mediator of being biased in favor of Gleeson 

and threatened to terminate the mediation process. 

After a private discussion with the Town's attorney, the mediator 

took responsibility for the misunderstanding and repeated his purpose: 

to help each side reach an agreement which protected their most impor- 

tant interests. The Selectmen explained the reasons for their suspi- 

cions and mistrust. They felt they had been ignored or misled by 

every organization to whom they had turned for help in the past. 

They feared the mediation process would be no different. 

The mediator assured them this would not be the case; that the 

process would allow them to deal with the mediator and Gleeson with- 

out fear of being taken advantage of. The caucus ended with the 

Selectmen and the mediator on better but still distant terms. The 

candid exchange between the mediator and the Selectmen seemed to 

encourage them to believe they would be listened to and respected. 

In any case, they had agneed to continue to participate. 

- .  
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The Third Session: Beginning a Dialogue on the Issues 

That evening, May 15, the parties met in Augusta for the second 

time and began to delve more deeply into the substance of the dispute. 

The mediator invited each party to re-state its proposal and then to 

answer questions. Not surprisingly, as each of the parties offered 

this re-statement, they proved to have made minor adjustments to the 

proposals offered at the first meeting. The most important of these 

was a demand by Gleeson that the final agreement include a public 

meeting in Swanville at which the Selectmen would describe the bene- 

fits of the project for the Town and encourage cooperation with Maine 

Hydro by members of the community. 

Needless to say, the Selectmen were surprised by this demand. 

The last thing the Selectmen had expected was to be asked to help 

Gleeson promote his project and assure his safety. They felt it was 

not necessary to include it as part of the agreement. 

Gleeson responded by describing the refusal of the Town resi- 

dents to listen to his 2ast efforts to explain the project and how 

it would benefit Swanville. He said there had been vandalism of the 

dams and threats on his life and the safety of his family. 

The Selectmen seemed to be moved by the sincerity of Gleeson's 

appeal for help and agreed to help run a Public meeting at some 

future date to allow Gleeson to explain his project -- if agreement 

could be reached on lake levels. They did not agree to support 

or promote the project unless they felt it was one they were 

satisfied with. 

/ 
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The remainder of the evening was spent on efforts to work out 

an agreement on lake levels. 

In their discussion with Gleeson, the mediator learned that he 

was willing to attempt to define some limits for lake level fluctu- 

ations. However, his conception of limits was not the same as the 

Yown's. Gleeson wa~ accustomed to analyzing water supplies with a 

mathematician's apprec.~ation for the subtleties of statistical prob- 

abilities. He knew that Lhe precipit]tion in a given year would be 

predictable only within a range of uncertainty and that the manage- 

ment of the gates at Swan Lake could moderate, but not control, lake 

levels. In his view, the forces of nature would be controlling and 

it was only because he had carefully charted and analyzed the broad 

predictabilities of rainfall that he could be confident his project 

would succeed. The storage capacity of Swan Lake was his best pro- 

tection against the uncertainties of future precipitation, but in 

his view it was limited protection at best. 

Thus, Gleeson's primary concern was to retain as much flexibility 

as possible in the cse of'that storage capacity. For him, limits on 

fluctuation would have to be understood as guidelines and his ability 

to meet those guidelines would vary in relation to changes in raiufa]! 

and the resulting changes in his need for water downstream. 

The Selectmen were not the least bit familiar with the use of 

differential equations and statistical probabilities for predicting 

rainfall and future water supply nor were they interested in them. 

Whenever Gleeson began to discuss his project in these terms, they 
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would quickly lose interest and become suspicious of his motives. 

Moreover, the selectmen were unfamiliar with the operational require- 

ments of a hydroelectric project. They believed the operator had a 

substantial degree of control over the amount of water which backed 

up behind a dam since he could release or restrain water "as he 

pleased." They saw limits on lake level fluctuations in absolute 

terms as levels which would not be exceeded- 

In short, they believed Gleeson had a great deal more control 

over the level of the lake than he believed he did. Nonetheless, 

they began to make agreements on limiting lake levels rather quickly. 

The first level agreed upon was a lower limit of 5 feet from 

the top of the dam during the summer months. Gle~son's proposal had 

been identical to the selectmen's on the lower limit for this period 

and no negotiation was required. The next subject diszussed was the 

upper limit in the spring. The selectmen had proposed an upper limit 

of two feet from the top of the dam. Gleeson was prepared to accept 

this limit if provisions were made to allow him to accommodate unex- 

pectedly large spring runoff. This was the first time the parties 

faced the need to define more precisely what a "limit" was. 

After lengthy discussion of problems related to managing heavy 

runoff and flooding, both at the dam and downstream, the parties 

reached agreement on a schedule for release of water as it rose above 

the two foot limit. The Selectmen seemed to be .persuaded to accept 

this approach by Gleeson's description of the problems encountered 

by homeowners do~stream if all flood water was released instantly. 
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Thus, in the case of high water levels, the "limit" was understood 

to be a point at which Gleeson would institute gate management strat- 

egies to moderate the level in consideration of the downstream flow. 

The mediator agreed to draft a description of the flood control 

plan for review at the next meeting. The parties agreed to meet 

again on May 21 to continue negotiations. 

The Fourth Session: Disagreement Over the Level of the Lake in the 

Fall 

The major subject for discussion at the third session was the 

lower limit which would apply for the non-summer months. This prcved 

far more difficult to reach ag,'eement on than any of the participants 

had expected. By setting an u} ~er limit on the level of the lake in 

the spring and a lower limit in the summer, Gleeson and the Selectmen 

created a situation in which more water would be wasted or stored at 

either time than might otherwise be preferable given the runoff anti- 

cipated thereafter. The pressures created by these restrictions were 

not evident until debate on the lower limit in the fall got underway. 

Gleeson made it clear that because of the requirement to main- 

tain a minimum level 5 feet below the top of the dam until Labor Day, 

he would curtail or stop operation of the downstream stations through- 

out rost of the summer months. However, in the early fall he would 

need to draw down the lake for two reasons -- to supply the mean water 

flow to the generators throughout the fall (to make up for the cur- 

tailment in the sun.her) and to make available sufficient storage 

capacity to handle runoff the following spring. 

....'" 
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Given the uncertain amount of precipitation each spring, Glee- 

son felt it would be impossible (and unwise) to establish a minimum 

fall lake level. He argued that a minimum might cause flooding or 

waste ~f water the following spring. Since the lake would be at or 

near 5 feet below the top of the dam on Labor Day he expected that 

in most yeers it would not be necessary to draw the lake down below 

7 or 7.5 feet from the top of the dam. Pressed by the mediator to 

state a non-~er lower limit that he could accept, he offered 9.5 

oz" I0 feet from the top of the dam. 

The Selectmen had an entirely different perspective on the non- 

summer lower limit. They felt that the hostility created by the low 

levels of the lake in 1978 were a good indicator of the residents' 

feelings about unrestricted drawdown. Moreover, they felt that 

agreeing to a lower limit in excess of the 6.5 foot mark set by 

the Maine Soil and Water Conservation Commission would be tantamount 

to a surrender to Gleeson. They felt, also, that lack of a speci- 

fied limit would make it impossible to hold Gleeson accountable for 

failing to live up to his con~nitments. 

Gleeson, after a number of caucuses with the mediator, proposed 

a lower limit of 7 feet below the top of the dam. He would accept 

nothing higher. 

As the third meeting on May 21 wore on, the 6-inch difference 

on the lower limit brought negotiations to a standstill. It became 

clear that the Selectx, en would need the authorization of the resi- 

dents before they would agree to anything below 6.5. Since Gieeson 

< 



had wanted a public meeting a) ~ along, he readily agreed. At first 

the mediator resisted this strategy , arguing that it would make 

future negotiation more difficult if the residents were invited to 

express their opinions on the remaining differences. The parties 

were convinced this was not the case and persuaded the mediator it 

would be useful and constructive. They agreed to allow the mediator 

to draft and circulate for review and revision a summary of the 

agreements reached to dat~ ~nd a description of the remaining 

16 
differences. 
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%'he Fifth Session: A Public Information Meetin~ 

The Public Information Meeting took place on June 14, 1979 in 

the Swanville ,Tcwn Hall and signaled a turning point in the negotia- 

tions for a number of reasons. As those in attendance read the Sum- 

mary of Agreements and the parties, first Swanville, represented by 

its attorney, Clifford Goodall and then ~ine Hydro, represented by 

Gleeson, made their case3 in support of those agreements, there was 

a shared effort to gain approval and advice unprecedented in the 

previous relations between the Town representatives and Maine Hydro. 

Admittedly, each made an appeal for the non-summer lower limit they 

had proposed, but this difference seemed to grow increasingly insig- 

nificant as the evening wore on. 

When public cogent grew heated and au.tagonistic, the First ~ .- 

.. Selectm?n ,ose several tlmes to remind the townspeople of the need | 
for reason and cooperation. The residents attending made it clear 
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that the ma.jority of them were most concerned with property damage 

which resulted from high water. Low water seemed to create only 

minor inconveniences by comparison. Several ::esidents angrily claimed 

that the 2 foot upper limit was too high; that it would not prevent 

damage to their property. Consensus on what the limits should be, 

however, did not develop, for the effect of different lake levels 

varied at different locations on the lake. To resolve this issue, 

the Selectmen a.n~ Gleeson agreed to tour the lake by boat, once with 

the lake at the 2 foot level and once at the 2.5 foot level. 

The presentation of the tentatively proposed agreement and the 

effort to ascertain public opinion on the maximum winter drawdown 

a~: c..:ain co~ents on the proposed agreement was an important part 

of ~he mediation process. It demonstrated that there was real poten- 

tial for cooperation and agreement. It showed the community that the 

medation process was open and that their concerns and advice would be 

respected. It indicated the shape of the agreement to come and the 

cooperation thus far. It granted Gleeson the recognition and public 

their ability to present the costs and benefits of each proposal 

honestly, clearly, and without emotionalism. Finally, it helped to 

refocus the negotiations: the lower limit did nct turn out to be as 

important to the townspeople as the Selectmen had thought it was. 

the townspeople as the Selectmen had thought it was. 

The public meeting and the tours of the lake keyed the final 

agreement on lake level~. The potential for high water damage at 2 

feet convinced both the Selectmen and Gleeson that a 2.5 foot upper 

limit was essential. With local concern on the lower limit less 
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critical and a 5 foot range of fluctuation necessary to run the 

Goose River project and to accommodate spring runoff, a 7.5 foot 

lower lim/t was agreed to for the non-summer lower linit. 

The Sixth Session: Beyond the Issue of Lake Levels 

The fifth session occurred on July 20th at the Grange Hall in 

Swanville. Two important considerations were addressed at that meet- 

ing= discussion of the effects of lake level fluctuation on the fish 

habitat and the management of the area around the dam. 

Because the dams to be used by the hydro project were already in 

place, environmental disturbances caused by construction, renovation, 

or flooding would be insignificant. Once in 9peration, the project 

would provide a steady flow of water to the Goose River, creating an 

almost ideal environment for animals downstream. At Swan Lake, mini- 

mal drawdown in the spring and sunder would protect waterfowl nesting 

and bass spawning. According to the Maine Department of Inland Fish- 

eries and Game, the only environmental drawback presented by the 

project might be caused by sizable drawdown fr~, October to May. 

During this period, lake trout (toque) might spawn in Swan Lake. 

Dra~own after spawning might expose and kill the eggs. 

The parties were aware that the Maine Department of Inland Fish- 

eries and Game was concerned about the impact the agreement might have 

on toque spawning. The parties agreed with the mediator that it would 

be wise to invite the Department to their next meeting to discuss the 

agreement to determine what impact, if any, there might be on the toque. 

At the meeting, the Department's representatives described the 

State's toque spawning program. The toque in Swan Lake, stocked by 
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the Department since 1971, were as yet too young to spawn. They 

.noted that stocked rogue sometimes never s p a w n  in the wild, and that, 

depending on the habits of the fish in Swan Lake, those that did 

spawn might d o  s o  in areas deep enough to remain under~ater despite 

the 2 to 3 feet of drawdown possible after Labor Day under the pro- 

~sed lake levels. 

Gleeson wished to have the Department's position made explicit, 

pointing out that he might not be a b l e  t o  obtain financinq for con- 

struction if there was the chance it might seek to alter his operat- 

ing limits in the future. The Department's representatives recog- 

nized this risk but refused to foreclose the possibility that the 

Department might request FERC to disallow drawdown after October 1517 

The remainder of this meeting was focused on resolving the dif- 

ferences between the parties over the management of the area around 

the Swan Lake Dam. Just above the dam on the east shore of the lake 

is a sandy area used by many local citizens as a landing for placing 

their boats in the lake and r~_moving them. It is also not uncommon 

to see young people or families sunbathing and swimming near the dam 

in the summer. In the winter it is the logical place to build a fire 

i7 
In ~.act, prior to the issuance of the license but after the Memoran- 
du~ ._-" Agreement had been signed, the Department of Inland Fisheries 
and ~ildlzre requested that the Federal Energy Regulatory Commission 
restrict drawdown during the fall months to protect the spawning 
habitat of lake trout. (See Appendix 7 for the text of a letter 
from Glenn H. Manuel, Commissioner, Maine Department of Inland Fiuh- 
eries and Game to William W. Lindsay, Director, Office of Electric 
Power Generation, Federal Energy Regulatory Commission, September I0, 
1979). Subsequently, in its order issuing a license to Maine Hydro, 
FERC stipulated that it should determine "what measures can be rea- 
sonably taken to provide protection to lake trout during the spawning 
and post-spawning period (October 15 through May i) " and that "within 
three years from con~nence~ent of operation of the project, the 
Licensee shall file for approval a report describing measures deemed 
appropriate for protecting the lake trout of Swan Lake and taking 
into consideration other beneficial uses." 
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to warm ice skaters or ice fishermen. Just below the dam, in the 

warm months is a grassy area (less than a half acre) which slopes 

from the road to the river. It has a picnic table and on weekends 

families picnic there and children play along the river's edge. 

On warm summer evenings the area around the dam is a favorite 

gathering place for boisterous people in their late teens and twen- 

ties. The activities of this group bother many of the residents 

who live in nearby houses and they complained reqularly that Gleeson 

(like his predecessors) did nothing to stop or discourage these 

activities. Gleeson claimed that he had attempted to do this for 

his own interests as well as theirs, fearing that the activities 

wDuld eventdally lead to damage of the gates or an accident for which 

he might be liable. Signs he posted were removed as fast as he put 

them up and he had been threatened with bodily harm when he had 

attempted to remove these people himself. It was impossible to 

expect the county police force to be able to patrol the area other 

than infrequently. Moreover, Gleeson felt that letting any of the 

residents, even the best behaved, have use of the area, was to risk 

law suits in the event someone was injured, either on land or in the 

water around the dam. 

Gleeson was convinced that the only way to adequately manage the 

area, even though it was private 9roperty, was with the help of the 

Town and its elected officials. He feltthat official recognition 

of a shared responsibility for policing and maintaining the area was 

: the most reliable and lasting way to assure his acceptance by the 
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The Selectmen saw the matter differently. They acknowledged 

that policing the area was a problem for Gleeson but they felt there 

was little they could do to help and that it would be inappropriate 

for the Town to be involved in the management of privately owned 

property. They steadfastly refused to participate in any activities 

which might make the To~ liable for injuries or damages that might 

occur in the area. His proposal seemed impractical, inappropriate 

and dangerous. 

The mediator sensed a joint management plan could improve and 

strengthen future relations between the parties but it could also 

create and inflame disagreements as easily. The mediator had advised 

Gleeson to wait until an agreement on lake :evels could be reached 

before formally insisting that a joint management plan be devised. 

On July 20th, Gleeson proposed that the Town be responsible for 

"normal maintenance" of the area around the dam, provide t~ trash 

barrels, two picnic tables, and see that the grass was ~wed. Fur- 

thermore, he proposed that the Town install a guardrail around the 

grassy area to encourage parking across the street and pay the annual 

premium on Maine Hydro's liability insurance. Maine Hydro would 

install gates to keep persons from walking on the dam and post signs 

notifying persons attempting to walk on the dam of the dangers and 

risks incurred by such actions. 

The mediator caucused with the Selectmen before they responded. 

They were angered at the degree to which they were being asked to 

assume responsibility for the area. After considerable deliberations 
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and consultation by both sides with the mediator, the meeting was 

reconvened and the Selectmen offered a counter-proposal. They pro- 

posed the formation of a Swan Lake Committee, comprised of represen- 

tatives of Swanville and two neighboring communities with propezty 

along the lake, be created to monitor and report on compliance with 

the various provisions of the agreement and that the committee in 

consultation with Maine Hydro develop and implement a plan for man- 

agement and public use of the area around the dam. In addition the 

Town would ask the Maine Department of Transportation to install the 

guardrail requested by Gleeson. 

After some discussion to clarify the responsibilities and au- 

thority of the Committee and the actiens to be taken immediately, 

Gleeson accepted their proposal. 

The mediator then presented a draft of a Memorandum of Agreement 

and the parties edited it to reflect the agreements reached that day. 

The parties scheduled a meeting for August 2 to sign the document. 

The Seventh Session: Finalizin 9 the A~re~pnts 

The final M~.morandum of Agreement develor~w: in several stages 

with the parties revising and refining its wording until the hours 

just before the signing. Some parts of it were first articulated in 

the "summaries" of discussion. Most first appeared in the "summary 

of agreements" prepared by the mediator for the public information 

meeting. The final agreement covered fourteen topics including: 

recognition of the parties' water rights and recreational opportuni- 

ties, measurement of water levels, a plan for controlling flood 
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waters, gate operating procedures for maintaining summer and non- 

summer lake levels, procedures for the release of spring runoff, 

plans for routine maintenance and repair of the dam, procedures for 

responding to emergencies caused by weather conditions, authorization 

of a monitoring committee to maintain the area around%~the dam and 

other aspects of the.agreement, delineation of the parties' legal 

rights and resPonsibilities, and 'conmdtment by aprties to cooperate 

in protecting the recreational value of Swan I~%ke and the eocnomic 

feasibility of the project. 

Once signed, the agreement was designed to become binding upon 

the parties when the FERC granted a license to M~ine Hydro which in- 

corporated the parts of the agreement pertaining to lake level man- 

agmDent. Most important in this regard were the provisions that the 

upper and lower limits would allow not more than five feet of fluc- 

tuation in lake level from Labor Day to June 21 and would assure 

Maine Hydro of adequate flexibility in storage and release of water 

to the downstream dams for economical operation of the project. 

From June 15 until Labor Day, Maine Hydro would close the gates 

to maintain the level of the lake at five feet from the dam's top 

through the sum~er but would release the minimu~ flow necessary to 

maintain the downstream environmental and water supply for Belfast. 

The area around the dam at Swan Lake would be managed and policed by 

t h e  Swan Lake Monitoring Coumnittee and Maine Hydro, in con'-~Itation 

with the State Police, Sheriff, and others. 
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In the section entitled "legal rights and responsibilities" the 

Town and Maine Hydro declared their intention to abide by all govern- 

ment laws and regulations. If at any time the parties find that 

provisions in the agreement conflict with their legal responsibili- 

ties, those provisions will no longer be binding. In the event of 

such conflict, the parties agreed to modify the agreement to elimi- 

nate the conflict. The agreement is binding upon the parties and 

their successors so long as the Swan Lake dam constitutes part of 

any hydroelectric project similar to the one describe in Gleeson's 

license application. 

The day before the signing of the final agreement, Gleeson's 

attorney requested the addition of the section on "legal rights and 

responsibilities." when this section was presented to the Selectmen, 

they were concerned that it could be construed to make them respon- 

sible for operation of the dam under certain circumstances. They 

momentarily resisted signing. However, assured by their attorney 

that this was not so, both parties were prepared to sign the 

agreement. 

The Memorandum of Agreement between the Town of Swanville and 

Maine Hydroelectric Development Corporation was signed by the three 

Selectmen and Lawrence Gleeson on August 2, 1979 and submitted to 

FERC soon thereafter.18 

18See Appendix 8 for the complete text of the Memorandum of Agreement. 
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Maine Hydro's license was granted on March 24, 1980. Article 

26 of that license states 

"The Licensee shall, in the interest of protecting and 
enhancing the scenic, recreational and other environmental 
values of the project, cooperate with the Town of Swanville, 
Maine (Town) in implementing the terms of the agreement for 
operation of Swan Lake Dam, signed by the Licensee and the 
Town on August 2, 1979. The Commission reserves the right 
to order any changes in the project's operating procedures 
that may be needed to resolve any differences between the 
licensee and the Town concerning the terms of the agreement." 

Articles 27, 28 and 29 require Maine Hydro to determine mea- 

sures which will protect lake trout which spawn in Swan Lake consis- 

tent with other "beneficial" uses of the lake. However, the Commis- 

sion did not establish a limit on dr&wdown in the non-summer months 

more restrictive than that set by the Memorandum of Agreement signed 

by Maine Hydro and the Town of Swanville~ 9 

19See Appendix 9 for the complete text of the license issued to 
Maine Hydro. 
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-\ IMPLICATIONS OF THE CASE 

At the time of this writing it has been more than a year since 

the signing of the Agreement between Maine Hydro and the Town of 

Swanville. The requirements set forth in the Agreement have been 

included in the conditions attached tc the license, which was issued 

March 24, 1980. It may be useful to reflect on the implications of 

this case for government offfcials concerned with the licensing and 

regulation of hydroelectric development, developers of hydro projects, 

co~unities affected by the impact of these projects, and mediators. 

It is important to keep in mind that generalizations from one 

case must be tentative at best. Therefore, this section does not 

attempt to provide a manual of what to do, but catalogue what was 

done and why it was important in this case. 

Implications of the Case for Regulatory Officials 

In the Swanville case, regulatory officials tcok a number of 

antions which made possible a successful mediation process. 

1. Officials of the Federal Energ~ Regulatory Co~nissionmade 

their support of mediation evident to the parties. This 

encouraged the parties to consider the proposal seriously. 

The officials explained that an agreed upon proposal would 

have a greater chance of being licensed than a proposal 

which was in dispute. At the same time, they pointed out 

that the grounds for rejecting an application on environ- 

mental issues were narrow and might not be found in this 

case. 
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The officials of the Commission and the Maine Office of 

Resources allowed the mediator to present the con- 

cept of mediation to the parties and invited them to paL- 

ticipate. This allowed the parties more freedom to decline 

the invitation than they would have felt had either of these 

organizations extended the invitation. Moreover, it gave 

the parties a chance to assess the mediator's style and 

approach to the case and to |mve their questions answered 

by someone experienced in mediation. 

3. The officials from the Commission were willing to try to 

incorporate the conditions of an a~reement which resulted 

from mediation in a final license approval. Thi& was the 

reward the parties needed to keep them involved. The de- 

veloper wanted a license. The community wanted an enforce- 

able agreement. Con~nission approval would provide both. 

4. The officials carried out all of their regulatory respon- 

sibilities. If the parties failed to reach an agreement 

their case would revert to the standard process for inter- 

vention proceedings. The agency was able to fulfill its 

re§ponsibilities and at the same t~_me encourage the parties 

to attempt mediation. 

5. The officials ass[fred the parties that they could participate 

in a mediation process without pre~edice to any rights oL 

future proceedings before the Commission on the case. This 

reassured the Town, which was not confident the mediation 

would be successful. If the case had to return to the 
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intervention proceedings, the Town did not want its 

petition weakened by having participated in a mediation 

process. Knowing the process would be confidential until 

after the Commission rendered its final decision seemed 

to put these fears to rest. 

6. Finally, when the a~ree_~ent was delivered to the Commission, 

it acted favorably on the amended application within a few 

months. It incorporated the important conditions of the 

agreement in the license approval. Both parties saw their 

efforts result in a timely decision which responded to their 

concerns. 

In conclusion, it is clear that the supportive and considered 

response by the Comm;~sion to the proposal to mediate was crucial to 

the eventual success of the process. 

L 
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Im~)lications of the Case for Communities Affected by Hydro Development 

The Town of Swanville took a number of actions which made possible 

a resolution of the dispute in a way that protected its interests. 

I. Concerned resldents successfully organized themselvps into 

a single, cohesive bargainin 9 unit. Not surprisingly this 

occurred through the Town's politic~l process and the per- 

sons appointed to represent the Town's interests were the 

Selectmen who retained legal counsel. Organization of con- 

cerned citizens and selection of spokespersons are vital 

steps toward being ~ble to negotiate as equals. 

2. The Town successfully petitioned ~he Commission for sta~u.~ 

as an "intervenor" in the project's ]_ icensin~. Thxs estab- 

lished the Town as an entity with concerns to be reckoned 

with. This encouraged the Town to believe in the legitimacy 

of its concerns and served to articulate the nature of those 

concerns. At the same time the petition gave evidence of 

the Town's determination to stop the project or obtain con- 

cessions in its design and o~peration if it were in the Town's 

power to do so. The Commission's acceptance was crucial if 

the Town were to have any grounds on which to justify its 

demands for change. When the Commission accepted the peti- 

tion, the Town was encouraged to believe it might prevail. 

3. The Town chose to enter into negotiations with the developer. 

Negotiation seemed to hold greater promise from the Town's 

perspective (and that of their atlorney) than an intervention 

proceeding. The opport~lities for clarification of issues, 
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face-to-face negotiation, and accommodation might not 

have arisen during the intervention proceedings. For 

example, the public information meeting (which revealed 

the concern of the residents for flooding), and the de- 

velopment of the flood management plan might never have 

occurred had there not been negotiation between the Town 

and developer. Likewise, formation of the Swan Lake 

mlttee and development of a plan for management of the 

area around the dam might never have occurred. 

The Town reserved its right to return to the licensing 

process and assured its ability to do so without prejudice 

to its standLn~ befo/e the Commission. With this, the 

Town could withdraw from the mediation process with no 

loss of appeal rights and a minimal loss of time and legal 

fees. And, until an agreement was signed, it protected 

the Town from any results of the mediation process which 

appeared harmful to the Town's interest. 

The Selectmen returned to their constituents for discussion 

of the pro Dosed agreements. This allowed them to teat the 

reaction of the community to the agreements already reached 

and to gain guidance on the difficult question of the lower 

water level limit. As a result, the problem of the lower 

limit was eliminated and a strategy was devised to resolve 

the outstanding difference on tl~e upper limit. Overall, the 

meeting served to reaffirm the confidence of the co~m~nlty 

in the Selectmen's ability to fairly represent their interests 
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6. 

7. 

in the negotiations and served to authorize them to conclude 

the process. 

The Town insisted that its agreement with Maine Hydro becom~ 

~art of the project's license. This meant that the Town 

could rely on the Commission and its police powers to enforce 

the terms of the agreement if the Town's ability to assure 

compliance through discussion and future negotiation was 

ineffective. 

The Town won acceptance of its proposal for the creation of 

a "committee" which would provide a forum for discussion and 

negotiation with the developer in the future. This signalled 

to the developer and the Commission the Town's intention to 

remain actively concerned with the project and implementation 

of the agreement. It also created the opportunity for the 

Town to continue to have a significant degree of influence 

over the project without incurring the legal fees and delays 

caused by the Commission's appeal process or the courts in 

the future. 
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Implications for Developers of Hydroelectric Power 

Maine Hydroelectric Development Corporation took a number of 

actions which contributed to a successful resolution of its dispute 

with the Town of Swanville while preserving the economic feasibility 

of the proposed project. 

I. The company was willin~ to negotiate with the Town to make 

the project acceptable. This was true even prior to the 

Town's successful petition to intervene and it offered the 

Town an opportunity to alter the project to protect its 

interests. Without a willingness on the part of the de- 

veloper to negotiate with the host con~nunity, the mediation 

process could not have occurred and no agreement could have 

been reached. 

2. Maine Hydro was willinu to abide b~ the decisions and au- 

thority of the Con~nission. This clarified the lines of 

autholity which circumscribed the project. Even though 

as a federal agency, the Commission may have been farther 

away and less accessible than a state or local authority, 

it was an agency of the government charged with balancing 

competing public interests. There was never any confusion 

regarding the location of final decision-making and enforce- 

ment powers. Recognition by the developer of a controlling 

authority with a public interest assured the Town that the 

co,,pany respected laws and regulations and would be willing 

to abide by them. This was particularly important when the 
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Commission agreed to incorporate an agreement in its license 

approval. The developer could then be expected to adhere to 

the restrictions and would be accountable to an acknowledged 

authority. 

3. Maine Hydro reserved all of its legal rights even while it 

agreed to enter into mediation. Like the Town, the company 

recognized the possibility that mediation might not be suc- 

cessful and wanted to reserve the right to return to the 

intervention process with its arguments unaffected and its 

position uncompromised by the attempt at mediation. This 

was essential for the developer to mahe the choice to enter 

the mediation process freely and with confidence. 

4. The representatives of the Company were willing to put 

forward specific proposals in writin~ in attempts to meet 

the Town's concerns. This gave the Town (and the mediator) 

a clear idea of what was being proposed and how it reflected 

the degree to which the developer understood what the Town 

was requesting. It also showed the developer was willing 

to convair himself to certain specific actions to meet the 

Town's concelns. Finally, it made it possible to pinpoint 

areas of outstanding disagreements and future problems in 

implementing the proposal. 

5. Maine Hydro a~reed to have the results of its negotiations 

with the Town put into writin~ and sign the document. This 

showed a willingness to specify actions to be taken and to 

be accountable to the Town and the Commission for future 

l 
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performance. It also Ir,~icated the company's intention to 

hold the Town equally accountable in return for promises it 

had made. 

Maine Hydro agz~ed to the creation of a local entity ftho 

.(Swan Lake Committee) which would "monltcr" implementation 

of the A~reement. This Committee holds the prospect for 

continuing the negotiation process started in the mediation. 

For this reason it holds equally good prospects for resolving 

the many differences, whether large or small, between Maine 

Hydro and the Town which will arise during the implementa- 

tion of the Agreement. 
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Implicatior~s of the Case for Environmental Mediators 

This case confims many standard assumptions about how a medi- 

ator ought to operate to successfully resolve a dispute. A few of 

t h e  most i m p o r t . ~ n t  a r e  d i s c u s s e d  below. 

I. The app,~val and authorization of the Con~nission was crucial 

to successful entr~ to the case. The parties would not have 

accepted the mediator or mediation without it. 

2. The parties were allowed to propose preconditions on the 

~rocess before a~reein~ to participate and the mediator did 

the same. This allowed all to have a chance to negotiate 

with one another on procedural issues -- a less threatening 

and more instructive introduction to formal negotiation 

than beginning with emotion-laden substantive issues. 

3. The mediator did not claim to have special technical or 

legal expertise but did claim to understand negotiation 

and to be neutral. This encouraged the parties to believe 

the process would not be so sophisticated that they might 

be tricked and at the same time suggested that it would be 

fair and would concentrate on -~Lters of direct concern to 

them, avoiding irrelevant formalities and procedures and 

eliminating the incentive for complex scientific and eco- 

nomic analysis which might otherwise be used to obscure 

weak, confused or unjustifiable demands. 
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4. The mediator held most caucuses and joint sessions near 

5. 

the site of the pro~ect. This gave a sense of immediacy 

and relevance to any who might otherwise have denied the 

importance of the issues in dispute (from water levels to 

parking signs). It also created an experience of negotia- 

tion within the community which may have removed images 

of negotiation as an alien and pre-determined event. It 

proved to fit as well in Swanville as anywhere, and this 

may encourage more negotiation there in the future on 

public/private disputes of this kind. 

The public information meetin~ enhanced the negotiations. 

Instead of encouraging re-trenchment and face-saving pos- 

tures as the mediator had feared, it created new areas for 

negotiation (e.g. the lower and upper limit) and resulted 

in a sincere effort by both sides to explain themselves, 

to ask together for the support and advice and cooperation 

of the community. It indicated that both sides recognized 

the co~unity's long term interest in a peaceful and well- 

managed physical environment and served as a clear example 

of how the Town and Maine Hydro could work together to 

achieve that goal. 
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THE USE OF MEDIATION TO RESOLVE FUTURE HYDROPOK~R LICEP~SING DISPUTES 

During the course of the mediation process questions were raised 

on a number of occasions about the potential to apply mediation to 

other disputes over hydro development. More specifically, the ques- 

tion was put -- How could the existing licensing process be modified 

to encourage mediation? The case of Swanville suggests there are no 

major procedural or legal impediments to mediation of these disputes. 

In fact, as a result of the successful mediation of the dispute 

over hydroelectric development at Swan Lake, it is possible to offer 

a number of potential benefits regarding the use of mediation to 

resolve disputes which occur within the licensing process and inter- 

vention proceedings directed by the Federal Energy Regulatory Com- 

mission. 

Potential Benefits of More Frequent Mediation 

1. Mediation may allow the parties to examine a wider range 
of options than they do when battling one another in an 
intervention proceeding. Solutions to the disputes may 

tend to be more environmentally sound and/or more econom- 
ically or energy efficient as a result. 

2. The number of intervention proceedings settled without 
recourse to a formal resolution of the dispute by the 
Commission may increase as a result of mediation because 

the negotiations would be managed by an independent medi- 
ator who has (a) no substantive interest in the outcome; 
(b) professional skill in mediation; and (c) greater 
latitude than Commission staff to design a solution 
acceptable to the parties. 

3. In some cases, parties may make use of the intervention 
process when their most serious concerns are not related 
to the energy or environmental impacts of the proposed 
project. The Co~ission is limited to protecting the 
interests of the Federal Power Act. It has difficulty 
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requiring measures which address these peripheral concerns 
and Justifying allocation of resources to these cases. 
Mediation might allow the Commission and its staff to 
concentrate more of its resources on the technical and 
legal analysis of the most significant cases. 

It does not appear that the existing licensing process need be 

change~ to allow mediation to occur. If anything, the formal nature 

and adversarial tone of the existing intervention process would seem 

to encourage parties to enter into a less formal and more flexible 

process to resolve their differences. 

Institutional Barriers to Mediation 

Nonetheless, there a r e  a number of "institutional" impediments 

to mediation. First, officials are largely unaware that the services 

of professional mediators are available to them. Second, officials 

are reluctant to seek out such help because it may appear they are 

unable to do their job or are inviting parties to a dispute to side- 

step existing procedures. The case of Swanville indicates neither 

accusation need be true, but the reluctance of regulators to take 

such risks is familiar and understandable. 

Third, the existing intervention process tends to create the 

impression that the issues in dispute are not negotiable. Parties 

are anxious to present the strongest case they possibly can. A 

developer seeks to create the impression that any change in the 

proposed project will make it economically infeasible or technically 

unsound. Opponents seek to create the impression t/at the proposed 

project is unsafe, uneconomical, or environmentally destructive. 
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Even though there may be ample room for negotiation, there is no 

incentive or reward for being conciliatory whe:, one is not in nego- 

tiation. It is very difficult for officials to determine if nego- 

tiation would result in substantive and constructive changes in a 

pzvject. Therefore, they are unlikely to encourage such negotiation, 

whether it occurs under a mediator's direction or not. 

Fourth, there is no standard procedure yet established for an 

agency or commission to introduce parties to a mediator or to author- 

ize and account for the results of a mediation process. Given that 

the courts have found it feasible and useful to establish such pro- 

cedures, it seems likely that regulatory agencies may someday do the 

same. For the time being, each instance of mediation is unique and 

precedent-setting and these agencies inevitably approach the pros- 

pect gingerly. As the Swanvixle case demonstrates, the approval and 

encouragement of the adjudicating authority is crucial to the success 

of any mediation effort. 

Reco~nended Actions 

There are a number of actions which FERC or other regulatory 

agencies might take to foster negotiation and mediation. The first 

step is to indicate in the agency's rules and regulations that direct 

negotiations between the parties is a preferred way to resolve inter- 

vention {or similar) proceedings. The second is to provide oppor- 

tunities (such as workshops and seminars) to brief regulatory 

officials on the mediation process, how it can work within the 

existing regulatory framework and how they can obtain mediation 
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assistance. The third step would be to have these officials work 

with a team of mediators to design a procedure to be followed when 

parties wish to enter mediation. These procedures would describe 

the most advantageous time to invite the parties to meet with a 

mediator, the best way to present this invitation, steps for obtain- 

ing approval of the process by the agency, steps for reserving legal 

rights and participating without prejudice, and possibly provisions 

for payment by the parties and/or the agency for the services nf a 

mediator. 

Implementation of Recon~nended Actions 

The most logical way to implement these reconunendations might 

be to undertake a limited experiment in mediation designed to deter- 

mine the usefulness of mediation to the Federal Energy Regulatory 

Commission. This experiment would most likely include observations 

of the existing intervention process by mediators, mediation of a 

number of cases selected by the mediators in consultation with the 

FERC legal and technical staff, and preparation of a written report 

which addresses the following questions: 

CASE LOAD 

i. What percentage of licensing disputes involved in interven- 
tion proceedings are suitable for mediation? 

2. In what proportion of these disputes do the parties agree 
to enter into mediation? 

3. What types of issues and parties distinguish these cases 
from the rest? 

4. What criteria seem to emerge for successful mediation of 
hydropower licensing disputes? 
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5. What is the potential for mediation to reduce the number 
and severity of disputes over hydropower licensing and 
allow the Commission to allocate staff resources more 
effectively? 

PROCEDURES 

6. What changes in present procedures for handling interven- 
tion proceedings (or other aspects of a case) could be 
made to increase the number of settlements and/or the 
prospects for successful mediation? 

7. What are the essential elements for presenting mediation 
to the parties? 

8. What are the general steps taken to complete the mediation 
process? 

SUBSTANCE 

9. What effect does the involvement of a mediator have on 
the definition of the issues which are in dispute? 

i0. What effect does mediation have on the resolution of these 
issues compared to the likely results of direct negotiation 
between the parties or a resolution defined by the Federal 
Energy Regulatory Commission? 

Conclusions 

The use of mediation to resolve the dispute at Swan Lake sug- 

gests that mediation may be helpful in resolving a greater number of 

hydropower licensing disputes. It also suggests the general criteria 

for a successful mediation and a procedure for incorporating media- 

tion into the licensing process when disputes occur. For these rea- 

sons, it seems ~lite clear that further investigation of the poten- 

tial for mediation to be helpful in these cases is warranted. That 

investigation will require controlled experimentation, testing and 

analysis along the lines suggested above to determine the costs and 
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benefits of using mediation on a regular basis in the hydropower 

licensing process. The case suggests that the increased use of 

tdediation to resolve hydropower licensing disputes may serve the 

interests of all those concerned with the responsible and efficient 

development of hydroelectric power. 
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