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MANAGEMENT SUMMARY

I. Purgose

The purpose of this study is to assess the potential of mediation as a
tool for resolving disputes related to the permitting of new energy facilities,
and to explore possible Federal government roles in stimulating the use of medi-
ation. These disputes frequently result when parties challenge the Siting or

modification of an energy facility on the basis of jts potential environmental
impacts.

II. Background

The demand for energy in tne U.S. creates the need for new energy facil-
ities, both to replace old plants and to contribute to additional energy supplies.
At the same time, increased permitting requirements resulting from environmental
regulations and heightened public sensitivity to potential environmental impacts
of energy development increase tne likelihood that an enargy facility will be
challenged, and thereby possibly delayed, at some stage in its olanning. Adjudi-
cation (i.e., court hearings and trials), the traditional method for handling
many of these disputes, has major weaknesses in terms of achieving quick solutions
that are satisfactory to al} parties because:

8 Court procedures are inherertly slow and time consuming. The
workloads facing the court system can delay the initiation of
tha conflict-resolution process. Once court proceedings are
initiated, statutory law and civil procedures allow parties to
stall and appeal.

© Adjudication allows 1imited opportunity for compromise. A party
generaliy either wins or loses its case. Lack of compromise can
result in solutions that do not strike a reasonable balance be-
tween energy and environmental needs.

Alternatives to wholesale dependence on the court system to resolve all
disputes must be examined, and pursued if found appropriate, if new energy facil-
ities are to be brought on-line with minimal cost and delay. Mediation is an
alternative conflict-resolution method which has been used successfully for years
in labor/management dicputes and more recently in soie environmentai disputes.

III. Definition and History of Mediation

Hediation is a method of conflict resolution vihich has been defined as
follows:

- - . @ voluntary process in which those involved in a dispute
Jjointly explore and reconcile their differences. The mediator

has no authority to ‘mpose a settlement. His or her strength

a—
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lies in the ability %0 assist the parties in resolving their
own differences. The mediated dispute is settied when the
parties themselves reach what they consider to be a workable
solution."l/

Although mediation was pioneered by labor/management negotiators, the
technique has been applied to several recent environmental disputes. While
environmental applications have proven somewhat more difficult and conplex,
success has been achieved in a few cases. Experience is still rather limited,
however, especially with regard to energy-related environmental disputes. This
paper examines three cases, one involving an energy facility, in detail: e

® Brayton Point coal conversion, a dispute arising from a plan to
convert certain New England Power company boilers from 0il to coal;

o Washington highway extension, a disnute arising from a proposal L
to extend highway 1-90 across Lake Washington into Seattle; and T

e General Electric discharces, a dispute concerning what penalties
should be assessed G.E. for discharging a toxic chemical into the e
upper Hudson River.

These cases provide ample illustration of the points presented here.

Iv. Relative Merits of Mediation

If the dispute is hasically suitable for mediation and the mediation
effort is professionally managed, mediation can generally achieve a quicker, C -
more satisfactory solution than adjudication. Mediation has these advantages E
for the following reasons:

o Conduciveness to compromise: Unlike adjudication, mediation
does not pose a win-or-lose outcome for either side. The
parties- have complete flexibility to compromise to avoid out-
comes that would seriously harm either side.

o All parties and issues are considered: Mediation is flexible
with regard to: (1) who has standing to participate in the
process and influence the solution; and (2) what issues may
be addressed. Under adjudication., multilateral disputes can
result in a series of bilateral lawsuits, which delay solution
of the overall conflict. Mediation is more efficient in re-
solving such disputes, because it allows numerous concerns to
be addressed simultaneously.

Y Leah K. Patton & Gerald W. Cormick, "Mediation and the NEPA Process: The -
Interstate 90 Experience," Office of Environmental Mediation, Institute ,
for Environmental Studies," Seattle, Washington, May 1977. -
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© Genuine conflicts are discussed: Under mediation there is
less inclination to dwell on trivial or spurious issues.
Adjudication, on the other hand, often encourages a party
to base its case of such issues, if the legal probability
of winning on such issues is higher than on the issue of
genuine concern.

Mediation also allows face-to-face communications among the disputants,
a frank exchange of technical data, and the development of constructive working
relationships as a basis for resolving future disputes.

The relativaly flexible and informal structure of the mediation process,
however, poses iimitations as well:

@ Mediation does not quarantee an agreement. A mediation effort
that does not produce a signed agreement to implement a solu-
tion is potentially useful only if it helps the disputants
better define the issues separating them. In any subsequent
efforts to adjudicate the dispute, this understanding may help
eliminate trivial issues from the court's consideration, there-
by making adjudication more efficient.

o In general, a mediated agreement is legally binding only on the
parties signing the agreement and is applicable only to the
dispute in question. Any party not included in the agreement
mady take action to prevent its implementation. Unlike adjudi-
cated settlements, mediated settlements do not as a rule set
precedents for other disputes. A mediated agreement can have
the effect of setting a precedent only if it results in a
change to a law or regulation, or if the parties explicitly
agree to limit their actions in future such cases.

V. Disputes Where Mediation Is Applicable

For a dispute to be suitable for mediation, room for compromise must
exist. In general, this criterion excludes disputes involving differences on
fundamental policy, where only extreme choices would satisfy either party.

Compromises must also be capable of being implemented. Disputes involv-
iny naiional poiicy issues are generally unsuitable for mediation because of the
difficulty of implementing an agreement at the local level. For any such agree-
ment to be meaningful, all potentially concerned parties would have to sign it,
generally an impossibility.

The above criteria limit mediation to disputes involving how fundamental,
agreed-upon national or local policy is to te implemented in a specific case in
a specific locality. The dispute should concern Guestions of “where," when,”
and "how much" rather than of "should or should not." Assuming that a dispute
can be defined in these terms, the relative efficiency of mediation is especially

great if the dispute involves several parties or issues.




V1. Related Characteristics of Energy Facility Disputes

Based on the criteria identified above, only a subset of the disputes
related to energy facilities appear suitable targets for mediation. The fol-
lowing types of energy disputes, because they allow no room for compromise,
are not promising candidates:

® Whether or not an energy facility is Justified, on the basis
of Tocal eneroy needs or environmental costs;

® Whether ur not a specific technology (e.q., nuclear) is
environmentally acceptable for a facility.

Such issues reflect fundamental differences between energy and environ-
mental policies and offer no apparent middle around for a sclution.

Likewise, many energy disputes-concern issues of national policy, e.qg.:
o ihe extent to which the U.S. should convert to coal;
@ The schedule for implementing the national synfuels program.

A mediated agreement capable of being implemented would be virtually
impossible to achieve on such broad issues, because of the wide-ranging co-
operation needed at the Federal, state, and local levels.

The energy disputes most suitable for mediation are those where the
basic need for an energy facility in a specitic locality is agreed upon, and the
remaining issues concern negotiable matters of implementation, such as:

o the best location for the facility;

e - type of pollution controls;

@ arrangements for waste disposal;

@ compensation for persons inconvenienced by the facility;
e timetable for construction; and |

® stipulations in permits (e.q., measurement techniques and reporting
requirements).

As implied above, numerous issues can arise concerning the implementation
of policy related to an energy facility. Moreover, several parties are likely to
be actively involved in deciding them. Environmental public-interest groups,
Federal energy and environmental agencies, and state and local agencies are invar-
iably drawn into some stage of the facility planning ans siting process. DOE
often finds itself at odds with EPA and environmental groups on certain issues.
State and local agencies may have scmewhat different concerns than either the
Federal agencies or the environmental groups. Mediation has potential for provid-
ing an opportunity to address these numerous concerns in one set of proceedings.



YI1. Views of Environmental Groups

Environmental groups are likely to be key participants in disputes con-
cerning energy facilities. They are not only the initiators of such disputes,
they are generally prepared and willing to pursue their interests through the
court system. Environmental groups interviewed for thic studyl/ generally indi-
cated that, under certain conditicns, mediation could be an improvement over
other metnods of conflict resolution. Local issues related to implementation
of cnergy or environmental policy, rather than disagreements over fundamental
policy, were cited as having potantial. Nevertheless, these environmental
groups believed that other conditions would have to be met before they would
aqgree to participate in a mediation effort:

o Sufficient technical staff and data resources must be available
for them =0 negotiate on an equal basis with industry. Environ-
mental groups believe that in adjudication and lobbying their
relative weakness in this area matters less in achieving a
favorable outcome.

e To the extent that environmental groups' overall technical re-
sources are limited, a mediated agreement would offer them a
high payoff in terms of setting precedents for similar dis-
putes. (As indicateu earlier, such an agreement would have
to contain certain provisions either binding the parties in
future such actions or changing a law or regulation.)

Although environmental groups expressed the need for financial support,
for technical staff and data as well as mediation services, they desired that
such funding not affect their independence our the impartiality of the mediation
services. Funding totally under DOE's control was considered unsatisfactory.
Funding by a coalition of agencies (DOE, EPA, and others) or through the Federal
Regional Councils was considered acceptable. Their other conditions for parti-
cipation in a mediation effort included:

o The parties bargain in good faith.

o Other environmental groups are willing to share responsibility
for the issue.

e Particination does nat ieopardize the right to sue if an agree-
ment is not reached.

e A party to the mediation is not a funding source for the mediator.
A1 furding sources must be revealed.

Y Interviews were conducted with the Washington, D.C. offices of the Environ-
mental Defense Fund, the Natu-al Resources Defense Council, the Environmental
Policy Center, and the Sierra Club.



e The proceedings are not publicized until an agreement is reached.

¢ Each party's representative has authority to make binding com-
mitments.

VIII. Possible Taraet Programs for Energy/Environmental Mediation

This study examined two regulatory programs which govern implementation
of energy projects at the local level and which are often a source of disputes:

(1) the National Environmental Policy Act (NEPA); and (2) coal conversion pro-
grams,

Regulations generated by NEPA provide ample opportunities for energy
projects to be challenged in the planning phase. The chief focus of dispute
is often the Envirormental Impact Statement (EIS), since projects are often
challenged on the basisg that the EIS is inadequate. Although NEPA regulations
provide opportunities for challenges via adjudicatory means, the implementing
regulations allow sufficient flexibility to parties who wish to negotiate a
compromise settlement to achieve compliance. Mediation therefore has potential
for resolving such disputes.

Legislation related to coal conversior, the Energy Supply and Envirc.i-
mental Conrdination Act (ESECA) and the Fuel Use Act (FUA), oftgn generates
local disputes related to facility exemptions from coal-conversion orders:
Petermining whether an exemption is warranted is often a complex process 1pvo!v-
ing several government agencies, the utility company, and the public. Mediation
thus has substantial potential in this area and, in fact, one of the case stud-
ies presented in this Paper discusses how a coal-conversion dispute was success-
fully mediated.

IX. A Potential Federal Role

If the Federal government chose to promote the expanded.use of mediqtlon
in energy facility disputes, several avenues for such support might be consider-
ed. It is unlikely that support under the total financial control of e1thgr EPA
or DOE would be appropriate, because of the perceived threat tg the 1mpart1a11ty
of the mediation process. A coalition of agencies or the Federal Regional Coun-
cils, as suggested by many environmental groups, might offer more acceptable
vehicles for funding.

Environmental mediation institutions and environmental groups have sug-
gested types of support that might be provided by the Federal goverrment:

© Federal Mediation and Conciliation Service: This independent
Federal agency has been supplying mediators for labor/managemgnt
disputes for years. It seems to have the respect of many envi-
ronmental groups.

® Federal Services Ombudsman: Such an organization could coordinate
Feceral services and grants for mediation efforts.




® Development of Skilled Mediators through Training and Licensing:
It was indicated that environmenta] mediators need special skills
to handle the multilateral negotiations that typify such disputes.
Such training could be formalized through a licensing program. If
the Federal government begins supplying significant amounts of fund-
ing for mediation, some control is needed over the quality of media-
tion services. Without minimum professional standards as preregui-
sites, such funding could spur the growth of marginally competent
mediation urganizations, established and sustained largely because
of Federal money. 1/

@ Pilot Mediation Projects: Cne environmental group suggested that
the Federal goverament support pilot procjects on mediation to gather
more evidence on the technique's potential for energy-related dis-
putes. The projects would be the basis for Justifying and develop-
ing any large-scale mediation support program,

® Educational Services: The Federal government wonld act as a clear-
inghouse for compiling, editing, and distributing infcrmation on
mediation. This effort could include research, workshops, and
seminars on environmental mediation. One representative from AAA
suggested that such an effort could begin through expanding the
dispute settlement project being conductaed by the Department of
the Interior and the Council on Environmental Quality (CEQ) for
the Resource and Land Investigation Program.

- ® Direct Technical/Analytical Assistance: The Federal government

. would provide technical assis<ance and data to groups preparing
for and participating in negotiations. Environmental groups er-
pressed interest in this type of assistance to help them negotiate
on equal terms with industry.

Except for use of the Federal Mediation and Conciliation Service to
mediate disputes, the above approaches require the Federal government to play
an indirect or educational role in promoting medjation.

X. Conclusion

Mediation has potential for achievina auicker and more satisfactory colu-
tions for certain energy-facility disputes than the court system. Mediation has
the fundamental advantages of conduciveness to compromise and to discussion of
genuine issues, and an ability to accummodate numerous parties and issues effi-
ciently.

Yy Labor/mar.agement mediation does have a generally recngnized certifying agency,
the American Arbitration Assocation (AAA). The field of environmental media-
tion, because it is relatively young, has not yet developed one.
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I. INTRODUCTION

A. Purpose

The purpose of this study is to assess the potential of mediation as a tcol fcr
resolving disputes related to the environmental regulation of new energy facilities,
and to identify possible roles which the Federal government might play in promoting
the use of riediation. These disputes result when narties challenge an energy pro-
Ject on the basis of its potential environmental impacts. The paper reviews the
basic theory of meciation, evaluates specific applications of mediation to recent
environmental disputes, discusses the views of environmental public-interest groups
towards mediation, and identifies types of energy facility-related disputes where
mediation could have a significant impact. Finally, potential averues for tne
Federal government to encourage use of this tool are identified.

B. Statement of the Problem

The demand for energy in the U.S. creates the need for new energy facilities,
both to replace the old plants and to contribute to additional energy supplies.
There is a need to bring new facilities on line with a minimum of cost and delay.
Pt the same time, however, two deve.lopments have combined to increase the likeli-
hood that a proposed energy facility will be challenged, and thereby possibly de-
layed, at some stage in its planning and siting phase.

® New procedural and permitting requirements;/ resulting from the growth

in environmental legislation. The procedural rules associated with new

Yy Recent legislation such as the Toxic Substances Control Act and the Resource
Conservation and Recovery Act passed in 1976 and the 1977 amendments to the
C]ean Air Act and the Federal Water Pollution Control Act are already begin-
ning to pose new obstacles for facility developers, as *he Federal government
and individual states stablish the new permit programs called for by these
Acts. Another recent environmental law likely to have a significant impact
is the Surface Mining Control and Reclamation Act. Although this law affects
only new surface coal mines and the surface effects of underground mines, it
represents a large increase in the requlation of these facilities in most
states, and may sigificantly extend the time required to open a new coal mine.



permit programs not only provide opportunities to challenge proposed
facilities, they also specify the means to pursue disputes (e.g., public
hearings, adjudicatory hearing, and judicial review).

o Increased tendency of public parties to oppose energy projects. This
trend has been due primarily to:

-- Increased public sensitivity to the cnvironmental impacts of

economic and enerqy development in general, as evidenced by the
growth in recent years of environmental public-interest groups.

-- The increased magnitude of local environmental issues raised by

proposed new energy facilities. which may be attributed to:

- a growing reliance on environmentally controversial energy
~ technologies such as nuclear power and coal, a consequence
of U.S. efforts to reduce dependence on uncertain foreign
0il supplies;

1/

- the trend to larger-scale facilities;— and

- competiticn from existing sources of pollution, such as
automobiles and facilities already in operaticn.

Fiqure 1, derived from data collected-from utility companies in early 1979,
indicates.that permitting and legal impediments combined may have contributed
as much as 255 of the total delay experienced by new power plants. These cata
point to the importance of these elements of delay in bringing on-line new power
nplants.

—

/

!

One large-scale design currentiy under study by utility firms and consulting
enjineers is the "flexbig" model. Plants built according to this confiqura-
tion would be characterized by several relatively small generating units (of
approximately 500 MW) which would combine to produce a very large total gen-
erating capacity (at least 3000 MW). Such plants would have to obtain ini-
tial siting permits which would approve the total ultimate holding capacity.
Because of the size of these facilities and the geographical concentration
of their environmental impacts, obtaining siting approval may be a lengthy
and controversial process.




Chalienges to an energy facility can be very serious (in terms of timing
impacts) if they culminate in court action. In recent years, many such dis-
putes have, in fact, been brought to state and Federal courts. Moreover,
-courts currently employ very liberal policies concerning who may be granted
standing to bring suit against a proposed facility on the basis of its envie
ronmental impacts. The result is that the utility or mining firms planning
a new facility are faced with a permitting process requiring e large and grow-
ing investment in time and money, much of which may be wasted if a third party
succeeds in obtaining a court injunction. These corditions not only poten-

- tially add to the cost and delay of completing projects; they may discourage
many weuld-be developers and their investors from attempting new projects.

Clearly, a mechanism for conflict resolution would be helpful for dealing
with challenges to energy facility development. As implied above, adjudica-
tion, which involves court proceedings such as hearings and jury trials, is
a widely used approach; however, it is not at all clear that it is either the
most efficient approach in every case or the one likely to strike the best
balance between energy and environmental considerations.

“he major weaknesses of adjudication are:

@ Court procedures are time-consuming. Even after all issues and argu-

ments have been formulated, time is required to prepare a legal brief
and file suit. The workloads and backlogs rrequently present in the
court system may impose a long waiting period before a case is brought
berore a judge, and before each subsequent step (i.e., trial, appeal).
Moreover, statutory law and civil procedures allow parties to use
stalling tactics to prolong the process, if they feel that delays will
work to their advantage.

e Litigants may, for strategic purposes, choose not to argue the real

issues at question. For example, a plaintiff opposed to a power

' plant because of its environmental impacts may attack the project by
challenging the utility firm's demand Toad forecast, if that type of
argument seems to offer the greatest chance of success.
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FIGURE 1/

POWERPLANT DEILAYS
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l This chart is derived from data collected by the Federal Energy
Regulatory Commission from utility companies in early 1979.
*This includes court actions of all types, in¢luding environmental
challenges.



o Court proceedings offer only limited opportunity for compromise.

Rather than dealing directly with each other, the opposing parties
present their cases to either a judge or jury, who makes a final
decision in favor of one party or the other. This type of sattle-
ment generally does not seek to maximize the satisfaction of both
parties, and can lead to appeals by the party not favored in the
decision.

Clearly, alternatives to wholesale dependence on adjudication to resolve
all disputes may offer potential benefits in bringing on line new energy facil-
ities with minimal cost and delay. Mediation of environmental disputes, in
which opposing parties use a third party to facilitate direct negotiation of
the issues of concern and attempt to reach a solution in which all parties are
satisfied, may represent an improvement over adjudication as a means of con-
flict resolution. If so, mediation mcy have potential for expediting the permit-
ting and siting of energy facilities.

C. Organization

The remaining chapters of this paper will explore both the potential benefits
and limitations of mediation, and assess the extent to which mediation is being
used today as a means of resolving environmental conflicts.

Chapter 11 defines mediation, explores the theoretical advantages and limita-
tions of mediation relative to other conflict resolution methods, and defines
criteria for effective mediation procedures. Chapter II] examines three case
studies in environmental mediation. Chapter IV discusses the views of environ-
mental public-interest groups on mediation. Chapter V presents conclusions
drawn from mediation experiences and a net assessment of the potential of media-
tion for resolving environmental disputes. Finally, Chapter VI dis,cusses
potential ways for the Federal government to encourage application of mediation
to energy facility disputes.




I1. EMVIROMMENTAL MEDIATION: THEQRY AND TECHNIQUES

This chapter reviews the basic theory ot mediation from the perspective
of environmental disputes. First, traditional forms of third-party inter-
vention are defined. This is followed by a discussicn of the relative merits
of mediation. Hext, the differences between mediating in labor and environ-
mental disputes are described. This is Tollowed by a discussion of environ-
mental mediation techniques. The chapter concludes with a discussion of the
basic criteria for effective mediation and an overview of existing environ-
mental mediation institutions and projects.

A. Types of Third-Party Intervention

Figure 2 depicts the two basic types of third-party intervention: (1) ad-
judicatien, where the third party acts as a judge in a dispute; and (2) nego-
tiation, where the third'bqrty acts to facilitate bargaining among the parties
to enable them to resolve the conflict themselves. Mediation is.3 type of
negotiation. The fundamental difference between adjudication and negotiation
js that in adjudication, the third party makes a judgment, and in negotiation,
he does not. The specific characteristics and approaches used in each type of

third-party intervention are discussed below.

1. Adjudication

Under adjudicatory processes, the disputants attempt to present the
best possible cases for their positions before a judge or hearing officer, who
then rules in favor of one party or another. The current requlatory environ-
ment has many adjudicatory processes, the most obvious example being courts of
}aw, where many energy facility disputes are eventually heard. Both DOE and

e s
’
\
\
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EPA have quasi-judicial hearings as well. Originall
what informal forum for parties to express their pos
have become increasingly formal and have adopted man

y intended to be a some-
itions, these hearings
y of the procedures of

courts of law. Specific types of adjudicatory processes are arbitrati:n and

litigation.

Litigation is the most common form of third-

party intervention. be-

Cause both trial and hearing are the methods used for settling most formal
disputes. Arbitration is often confused with mediation, primarily becau-e

both methods are used extensively in labor/managemen
great differences between them, however. Arbitratio
cess in which the arties agree to present their cas
party, the arbitrator. The arbitrator reaches a dec
record, and the parties are Tegally bound to accept
mediator does no: make decisions, although he my pr
promise. Parties involved in mediation ara not lega

t relations. There are

n is an adjudicatory pro-
es to an impartial third
ision based on the hearing
his or her decision. A
opose solutions for com-
11y bound to accept such

proposals; however, if the parties accept a proposed solution and sign a written

agreement to that effect, the written agreement may
binding.

As discussed in Chapter 1, the costs and del
catory processes have provided new incentives to 190
Furthermore, the increasingly severe strain on the ¢
increased caseloads accentuates the importance of fi
tives to courts to resolve conflicts.

make the solution legally

ays associated with adjudi-
k at bargaining processes.

ourt system due to greatly

nding effective alterna-

L g O



2. Negotiation

Under negotiation, the parties communicate with one another in an
attempt to work out a solution, often involving compromise, that is acceptable
to all parties. The role of the third party may be passive (i.e., just getting
the parties to know each other) or active (i.e., getting the parties to con-
struct an agreement). Of the two types of institutional negotiations, “medi-
ation" ic considered to be the more active aporoach while "conciliation" is
the more passive approach. =N

Mediation, the subject of this paper, is perhaps the most promising
new form of third-party intervention in environmental disputes. Its purpose
is to develop a compromise between the parties and to ccnstruct a written,
implementable agreement as the resolution of their dispute. Mediation has a
Tong history in resolvirnn labor disputes. For applicaticn to environmental
conflicts, the follow’  definition has been proposed iy the Office of Envi-
ronmental Mediation and has been accepted by many groups in the field:

"Mediation is a voluntary process in which those !
involved in a dispute Jjointly explore and recon- {
cile their differences. Yhe mediator has no '

authority to impose a settlement. His or her

strength lies in the ability to assist the par-

ties in resolving their own differences. The ke

m2diated dispute is settled when the parties s

themselves reach what they consider to be a work-

able solution."l/ RN

It should be noted that a mediation effort in which the parties fail to reach
agreement may be beneficial as well, to the extent that new channels of commy-
nication are established and the parties gain a better understanding of one
another's concerrs and positions. Clarification of the positions of the two

1/ Leah K. Patton & Gerald W. Cormick, "Mediation and the NEPA Process: The
Interstate 90 Experience," Office of Environmental Mediation, Institute
for Environmental Studies, Seattle, Washington, May 1977.
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parties can make any subsequent adjudicatory process more efficient, in that
trivial or spurious issues can be identified and eliminated in advance.

Under concitiation, the third party attempts to foster negotiation
between the disputants. Many groups working in this field, including the
Federal Mediation and Conciliation Service, use the terms mediation and con-
ciliaticn interchangeably. Those who do make a distinction, however, view
conciliation as a mere passive tecanique in which the third party only tries
to improve the attitudes of the parties and help them clarify the issues in-
volved, with the goal of enabling the parties tn begin negotiation among
themselves.

B. Relative Merits of Mediation

The flexidoility of the mediation process give. it several thecretical
advantages over adjudication as an effective and efficient means of resolving
conflicts. Hnether these theoretical advantages are realized in practice de-
pends c¢on:

& tne suitability of the dispute to mediation; and

® the skill with which the process is managed by the mediator.,

Assuming that these requirements, which are discu.sed in detail later in
this chapter, are met, mediation offers distinci advantages in the areas dis-

cussed below.

1. Parties Communicate Face-to-Face

Increased opportunities for the parties to communicate their needs and
concerns face-to-fa:e make it easier for the parties to understand one another's
priorities in addressing complex issues. This is an important advantage in

-

—-———
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cases where the parties have had little previous contact and may have severe
misperceptions of their pposition's views and objectives. Resolving these
misperceptions can be a significant first step in achieving a solution accent-
able to all parties.

If not carefully conducted, however, this direct communication can
have negative effects. For erample, if the personalities of the negotiators
clash, face-to-face meetings may lower the degrees of trust and cooperation from
their pre-mediation levels. Further, if the parties have entered mediation with
unreasonably high expectations, failure to resolve the dispute may cause frus-
tration and damage the prospects for future uses of the mediation process by the
parties. These problems should be minimized by a gocd mediator, however.

2. A Constructive Working Relationship Is Established

Parties mey estadblish a good working relationship, helping to resolve
future disputes more effectively.

"Mediation allows indivicuals to develop the attitudes
of trust and resnect they need in order to tackle dif-
ficult problems. One of the often unarticulated pur-
poses of mediation is to create a needed working rela-
tionship where none has existed previously among the
disputing parties. The close working relationships
forged during mediation help to ensure successful im-
plementation of an agreement, and often create an en-
during relationship within which subsequent problems
can be addressed before they become conflicts."1/

3. Conduciveness to Compromise Solutions

Mediation allows more flexibility to construct innovative solutions.
In mediation, the parties search for common ground in formulating solutiuns

2 American Arbitration Association, Clark-McGlennon Associates Inc.
"Perspective on Adapting Mediation to an Environmental Context”, pp. 5-21.
National Park Service Workshop on Mediation, Spring 1979.
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to their conflict. Since there is no need for one party to win and the other
to lose, they can compromise to avoid vutcomes that would seriously harm either
party.

Adjudication is inflexible in this regard. The traditional
emphasis is on complete victory for one side or the other. Facing a win-or-
lose outcome, each side attempts to present the strongest possible case, often
suppressing information that could be useful in the formulation of a compromise
solution. For this reason, court rulings can result in long-lasting enmity be-
tween the parties.

Under adjudication, parties may bargain outside of the courtroom, but
generally only after having expended considerable amounts of time and money.
A party's willingness to bargain early in the procass may be seen as a sign of
doubt as to the strength of his or her case; thus, the party may be reluctant
to bargain until relatively late in the process when the prospects for an in-
court victory can be more accurately predicted. Use of mediation before de-
ciding to go to court allows parties to bargain early in the process without

conveying an image of weakness.

There is no guarantee of a result in mediation, however. Under an ad-
judication process, a ruling is always made; such is not the case with media-
tion. When parties find it impossible to reach a meqiated agreement among them-
selves, there must be some process by which a third-party may impose a decision.
Furthermore, temporary restraining orders may be necessary at times. A mediator,
however, is not officially empowered to restrain a party's actions; however, he
may choose to suspend the mediation effort contingent on the party's ceasing
other activities.

4. Experts Debate Directly

Experts on opposing sides may deal with each other directly. Because
environmental issues are often . scientific and complex, the analysis of scienticts
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and engineers is usually needed. In adjudicatory processes, each side may pro-
duce an array of experts to testify for its case. A judge, hearing officer, or
Jury lacking the technical competence tc understand the subtleties of the tech-
nical evidence can be misled. In a mediated dispute, opposing experts debate
directly, reducing the temptation to present misleading technical information.
Moreover, the sharing of technical data helps the parties reach agreement on
what the principal issues are, thereby focusing their discussions.

To proceed efficiently, however, mediation also requires the presence
of high-level masagement. Negotiations should take place between representa-
tives who have the authority to make commitments on behalf of their organiza-
tions; otherwise, participants have to wait repeatedly while various repre-
sentatives seek approval of their superiors on each decision. If the issues
involved are significant, an organization is not likely to delegate such
authority to a lower-level person; moreover, the complexity of the issue may
prec]ude turning negotiations over to an outsider (e.qg., an attorney). As a
result, mediation may require a larger commitment by high-level fersornel than
they are able to give. For some parties, such as small state agencies, this
time requirement could seriously disrupt other activities.

5. Stall Tactics May Be Avoided

Stall tactics can cause court cases to last for years., A party may
prolong the proceedings as a strategic move, For example, if an environmental
group feels that delaying a project to which it is opposed will make that pro-
ject economically infeasible, it may use the courts as a means of stalling
to kill the project. A judge's power to expedite a trial is limited by the
ruies of procedure. A mediator, on the other hand, may caution one of the
parties that he feels that party is stalling. If the party continues to stall,
the mediator may suspend or terminate the mediation. Thus, it is much more
diffic1t for parties to use mediation as a strategy to delay a settlement.
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[f, however, the party accused of stalling fails to cooperate and
thereby causes suspension of the effort, mediation in effect adds to the
overall delay in reaching a solution. Adjudication of the dispute is simply
nostponed by the unsuccessful negotiation. Moreover, certain conditions that
will lead tc this effect are not always easy for the mediator to discover. For
example, if all parties treat mediation as simply another-obligating step in a
series of confrontations, hearings, and tri.ls, they may “go tkrough the
motions" of negotiations in order to appear cooperative. Where one or more
parties has alreaay filed suit, one party may use mediation to gather infor-
mation for its court argument. Clearly. the intentions of each party must be
carefully assessed by the mediatcr.

6. All Parties Are Considered

The informality of mediation procedures gives persons who might not have
Tegal standing in a court case an opportunity to contribute their views to the
decision. While cross-examinaticn is permitted in the courtroom and to a limited
extent in an administrative hearing, the formality of these procedures provides
very limited opportunity for outside parties to influence the process. Conse-
quently, the traditional means for solving multilateral disputes is with numerous
bilateral lawsuits. Because of its relative openness to participation, media-
tion enables potentially numerous proceedings to be combined into one.

While the ability to include all parties is desirable, it can make
mediation difficult to manage if the number of parties is large. The prob-
ability of having a large number of participants in an environmental dispute
is high because of the wide pubic .interest in such issues. Although the
problem may be ameliorated by restricting the number of participants, decid-
ing who has a legitimate claim on particination may be difficult. Moreover,
an excluded party may resort t¢ adjudicatory action.
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7. All Issues Are Considered

As previously discussed, bilateral lawsuits are the typical adjudi-
catory method for resolving disputes betewen multiple parties. This prac-
tice also applies to conflir ; involving multiple issues. Handling each issue
as a separate case delays a satisfactory solution to the overall conflict. A
single mediation effort can intercept numerous issues and address them before
they are caught up in adjudication. Even if mediation fails to resclve all
the issues, it can rerluce their number and thereby simplify Subsequent adjudi-
cation.

8. Genuine Conflicts Are Discussed

Under mediatior, parties are more likely to discuss the issues that
are a genuine source of conflict and dispense with spurious issues. Under
adjudication, a party npposed to a project often files suit on the grounds
that a regulation or law has been violated, although that violation by itself
is of little interest to the party. For example, a group may file a suit
claiming that the Environmental Impact Statement (LIS) does not satisfy the
National Environmental Policy Act (NEPA) requirements when, in fact, its real
concern is the proposed design of the plent. If denied a forum for discussing
the design issue, the group birings suit uver the EiS to biock the project
completely. Since the court must restrict itself to the issue defined in the
lawsuit, the underlying problem often goes unresolved through repeated appeals
and trials. Parties engaged in mediation, on the other hand, are more likely
to focus their attention on issues over which there is a genuine dispute.

9. Decisions Are !lore Satisfactory and Permanent

The parties are more likely to be satisfied with a decision they have
developed among themselves. Under adjudication, the third party imposes a
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"win or lose" ruling with which at least one party is likely to be dissatis-
fied. This situation leads to costly and time-consuming appeals. By defini-
tion, a successful mediation effort produces a solution which all parties
voluntarily agree to sign. The disputants are more likely to be satisfied
with a solution arrived at in this manner.

As indicated earlier, a successful mediation usually results in a
written agreement signed by all the parties. The written agreement is the
parties' determination of a feasible solution ~- a good basis for implementa-
tion. From a legal perspective, this written agreement resulting from media-
tion is interpreted as a mutually binding contract.

Unlike adjudicated disputes, signed mediated agreements generally do
not establish legal precedents governing non-participating parties or other dis-
putes. Consequently, an issue may have to be re-debated in each case in which
it arises. For a mediated agreement to have the effect of a Tegal precedent, it
must resuit in a change to a law or regulation. It may set a precedent for the
parties involved if the agreement explicitly limits specific future actions of
the parties. In general however, prior mediated agreements are useful only to
the extent that they serve as examples of successful approaches to solutions.

C. Differences in Mediating Labor and Environmental Disputes

The field of laboi-management relations has pioneered the techniques and
furnished the institutions for other uses of mediation, including environmental
mediation. Because labor mediation has a longer history and is therefore more
familiar to peopie, it is useful to point out the basic differences between
the two applications of the tecanique. This section briefly discusses these
differences.

e
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1. Ease of Transition to Mediation

In labor/management disputes, the transition to mediation is easier.
Usually barecaining has been underway for some period; the labor mediator en-
ters only aiter these direct negotiations have broken down, with the objective
of restarting them. Parties in labor/management disputes are also likely to
have had prior experience with mediation. In environmental disputes the
parties are unlikely to have attempted negotiations and usually will be un-
familiar with mediation procedures. Consequently, the hediator must take
more time to familiarize the disputants with one another and with the process
of mediation.

2. Number of rarties Involved

Labor/management disputes generally involve only two parties. En-
vironmental disputes, un the other hand, often involve public-interest groups,
private industry, and Federal, state and local governments, simultaneously.
Consequently, more coordination is involved in managing the mediation effort.
Although some restrictions may be put on participation, the participation of
many parties may be essential to ensure that any subsequent agreement is im-
plementable.

3. Similarity of Values

While the specific objectives of labor and management may differ,

both sides generally agree on what the issues are and share a common purpose:
to keep the enterprise operatinag to the benefit of both sides. Parties to
environmental disputes are likely to have more widely divergent values and

priorities. Consequently, they may have more difficulty in agreeing on what
issues are important and in identifying a common purpose for the effort.
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4. Balance of Power

In labor/management disputes, each side has concrete economic weapons
to use against the cther, and both parties are aware of them. This knowledge
provides an immediate incentive to ceek a compromise. The opposing sides in
environmental disputes may have less tangible or more urequal levels of power.
Morcover, each party hay inaccurately compare its own power to that of the
opposition. Consequently, some power-testing must be dealt with before the
parties can establish their willingness to make concessions.

5. Continuity of Negotiating Relationships

Union and management have onqoing contractual relationships. Such re-
itionships help to ensure that both :ides will comply with any agreement they
reach. The repeated neeting may facilitate future bargaining as well. Because
both sides meet periodically, they realize that a concession granted in one set

of negotiations may be compensated for in the next set.

Parties to environmental mediation are less likely to meet often. Con-
sequently, more effort is required to ensure that the parties stay committed to
the agreement. Because concessions are seen as irrecoverable, the parties are
more cautious about offering them.

6. Permanence of Impacts

Since labor/management disputes are renegotiated periodically, the im-
pacts of any given set of negotiations are short-lived. This is not generally
the case with environmental disputes. Often, the impacts of a proposed energy
facility are irreversible or long-term. This prospect dictates conservatism

in offering concessions and caution in attempting innovative approaches to
reaching a solution.



7. Ability to Project Costs and Benefits

The degree to which impacts may be forecast differs greatly between
labor disputes and environmental disputes. In most cases, the impacts of
changes in a labor contract may be predicted with a high degree of certainty.
The environmental and other impacts of a proposed energy facility are felt over
a longer time period and are more difficult to predict. The parties are faced
with weighing the short-run economic “enefits of construction jobs and increaced S
energy availability against the future likelihood of accidents, unemployment
after construction and pollution damage. Consequently, the disputants mzy be
unable to agree on what constitutes a reasonable projection. Mediation may be
necessary simply to reach an agreement on which analytical techniques, models,
and data are relevant and valid.

D. Disputes That Can Be Successfully Mediated

Proponents of mediation concede that the technique is iikely to succeed
only under certain conditions. Pioneers in the field of envircnmental media-
tion have developed several criteria by which to determine if a given dispute
is suitable for mediation.l! Because experience with the mediation of disputes
is limited, these criteria are constantly reviewed as new cases are processed.

""""" o nol Tully ayree abuut which criteria are most important or
valid, the following criteria are widely suggested.

1. Room for Compromise Exists

The issues must be suitable for compromise. Agreements are unlikely T~
where the issues offer only stark “"either-or" or "yes-no" choices. Without

v Lists of criteria have been developed by: (1) Office of Environmental Media-

ticn, Seattle, Washington; (2) RESOLVE, Palo Alto, California; and (3) Clark- !
Mclilennon Associates, Boston, Massachusetts.
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intermediate choices to minimize the harmful impacts on all parties, compro-
mises are impossible. fhus, the type of pollution control equipment that a
Proposed plant will have installed is much more suitable for mediation than
is the issue of whether or not to build the plant at all.

2. Potential for Good-Faith Bargaining Exists

The parties must be willing to enter the mediation voluntarily and in
good faith, with the objective of resolving the conflict rather than stalling.
This can occur only if there is a reasonably even balance of power among the
disputanis. If one party is totally confident that it can win its case in
court, it will te unwilling to compromise during negotiations. Similarly, if
delay represents a complete victory for one party, that party can be expected
to stall. For example, delay may constitute a victory for environmentalists
seeking to block a project which will become economically infeasible if post-
poned, or for a company seeking to block the imposition cf environmental regu-
lations. All parties in the mediation must feel that it is in their self-
interest to resolve the dispute in a timely manner.

3. A Feasible Agreement is Possible

The parties who are willing to enter mediation must have the backing
and resources to ensure that any &gresd-upon ssiution is politicaily, technicaily,
and financially feasible. An agreement reached through mediation is a solution
to a problem only if it can be implemented. To ensure feasibility, all of the
relevant parties should somehow be brought into the negotiation process. The
relevant groups should be reasonably well-defined at the time the mediator enters.

Further, the disputants must be able to delegate auithority to individual members

.to serve as representatives in the negotiations. These representatives must be
able to make commitments on behalf of their organizations and constituents.
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For this reason, mediation is not well-suited for resolving national
policy issues, such as whether or not the United States should increase its use
of coal. Local, site-specific issues are more appropriate targets of mediation,
since the opposing parties can be more readily identified and agreements capable
of being implemented are more likely.

E. Basic Techniques of the Environmental Mediation Process

The techniques and procedures for environmental mediatien continue to be
adapted and modified as case experience grows. For examole, one of the main
objectives of a project supported by DOF Region X is ‘5 develop an energy-
facility mediation prototype that recognizes the special needs and problems
arising in such disputes.l/ Nevertheless, no concrete formula yet exists for
every application. What follows is merely a general framework that has evolved

from past experience.

1. Role of Mediator

An important first consideration is the role of the mediator. Basically,
the mediator's function is to bring a fresh and objective viewpoint to the dis-
pute and help the parties work out a solution among themselves. The mediator
does not take sides or force the outcome; the disputants are the decision-makers.

There are many techniques and procedures available to mediators, and
each case is unique in some respects. Unlike the labor mediator, the mediator
in environmental disputes must do considerable groundwork to set the stage for
negotiations. He must familiarize the parties with the process of mediation
and one another and help them define the issues. Moreover, the mediator often
must familiarize himself with scientific matters in order to be reasonably com-
petent in this task.

1 . .
—/A}nterv1ew with Robert Hackman, Director, DOE Region X, September 5, 1979.
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2. Timing for Beginning the Process

In general, there is more danger of mediation beginning too early than
beginning too late. [n fact, even after a case has entered an adjudicatory
process, it is not too late to use mediation to reach a final settlement. In
general, mediation shoulq not be undertaken until the parties have reached an
impasse. Since the purpose of a mediator is to facilitate discussion and nego-
tiation among the disputants, he may not be required if the parties are still
making progress in discussing the issues among themselves.

The g=neral sense of urgency concerning the need to resolve the dispute

is another factor in timing. If no conditicns exist to put pressure on all
parties to make progress, the pace of the mediaticn effort will be affected.
Often it is best to wait until the dispute becomes a crisis and there is out-
side pressure to resolve it.

3. Basic Stens of the Process

a. Get Parties tg Zaree to Mediation

A mediator may be brought into the conflict at the request ¢f some
or all of the disputants, or at the request of an outside party wko is rot
directly involved in the dispute. In some cases, the mediator may learn of a
dispute through the media or other sources and approach the parties on his own
initiative.

Once the mediator has entered the dispute, his first task is to
develop a framewcrk in which the negotiations may be congucted successfully.
This task involves familiarizing the parties with the process of mediation and
With one another. It is critical te the conduct and succass of mediation that
the mediator establish and maintain. his impartiality and that the parties per-
ceive him as impartial. The parties will not be candid with a mediator whom
they suspect is biased.
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Since a successful mediation requires that parties be willing to
make a sincere effort to resolve their dispute through mediation, the mediator
must secure a commitment from each party to participate in good faith. Obtain-
ing such a commitment is not an easy task. Since many parties in environmental
conflicts have had no prior exposure to the mediation process, they may be sus-
picious or skeptical. For example, the parties may fear that the mediator will
try to impose a solution on them, or they May believe that their participation
will jeopardize their positions if they later resort to adjudication.

Once face-to-face negotiations have bequn, breaking them off is
costly to at least some of the parties. Thus, before negotiations can take
place, tie parties need assurance of a reasonable chance of success. The
parties must believe that all sides are willing to make a sincere effort to
reach an agreement. Through a variety of techniques, the mediator works to
foster some trust and understanding among the parties.

The mediator explains the prccess to tie parties, emphasizing that
he has no formal powers of coercion. The mediator can also help the parties
work out agreements and procedures to ensure that future legal recourse is
not forfeited 1o¢ achieve these understandings, the mediator miy meet separate-
ly with each group to learn its attitudes and values and pesitions and convey
them to the other groups.

b. Develop Ground Rules for Mediation

During meetings with each group, the mediator helps the parties
develop ground rules for the negotiations. Often as much time and effort is
expended obtaining a ccnsensus on ground rules and procedures as is spent re-
solving the substantive issues. The procedures on which agreement must be
reached include:



24

o How frequently to meet, and for how long;

o What groups sheculd be part of the negotiation process and
who each party's representatives should be;

o What the real issues are and the order in which they should
be discussed;

@ How to formulate and present proposals;
o What deadlines should be set; and

@ How to deal with the news media (e.g., should all statements
be made jointly?). '

€. Begin Substantive Negotiation

Once the ground rules have been established, the negotiations on
the substantive issues may begin. The negotiations involve meetings at which
the mediator talks with one group at a time, and meetir.gs among the parties
themselves, chaired by the mediator.

the most important. A
about their strengths, weaknesses, and priorities; consequently, they help
the mediator identify the potential areas for compromise.

Armed with insights into views of each party, the mediator is in
a good position to be a sounding board for proposals. By checking with the
mediator in advance, a party is protected from placing proposals on the negotiat-
ing table that could turn out to be completely unworkable or embarrassing, or
that would be perceived as a sign of weakness. With this assurance, the par-

ties may be more willing to suggest compromises.
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The extent to which a mediator should use his substantive expertise
in negotiating a technical issue is, however, limited. The mediator is expected
to be sufficiently familiar with the terminology of the issue to communicate with
the parties. It would, however, jeopardize the mediator's nedtrality for him to
take on the role of a technical expert.

Although some practitioners consider this practice potentially detri-
mental to the mediator's neutrality, the mediator may introduce proposals of his
or her own. A more widely-accepted approach, howsver, is for the madiator to
develop a package of contingent concessions by going back and forth between
the parties. In doing so, the mediator basically presents the ideas of the
parties, but in & manner that involves less risk to the parties than uni-
laterally offering a concession and asking for a concession in return.

At the joint meetings, the mediator serves as a neutral party to
help focus the debate when necessary. He can help clarify positions and assump-
tions by asking basic questions that the disputants might be reluctant to ask
for fear of appearing to be unsophisticated.

The mediator must be prepared to do a certain amount of prodding.
If one party is rejecting every proposal while making no counter-proposals,
the mediator may suspend the negotiations and work with that party tu deveiop

a more posiiive attitude and constructive strategy. Or, if a representative__

agrees to a proposal that the mediator feels might not be accepted by the
negotiator's constituents, the mediator may ask that person to confer with
those constituents. By suspending the negotiati.ns to ailow representatives
to check with their backers, the mediator ensures that the agreement will be
feasible.

d. Develop and Implement the Agreement

Once the parties have reached a mutually acceptable solution througn
negctiation, a formal agreement generally results. There are many possibie
types of agreements, including consent decrees, changes in laws and regulations,
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memoranda of agreement, position Papers, and joint neyws conferences.l/ While
the form may vary, there should be 3 document specifying the actions to be
taken by each party and the sanctions to be applied for failure to comply
with the agreement. The actions specified in the agreement should be visibJe

to all parties, to ensure that they are able to monitor ane another's compli-
ance with the agreement.

The mediator aids the implementation of the agreement in severa]
ways., First, he guides the parties towards an agreement that is feasible and
enforceanle. Second, once the agreement has been reached, the mediator may

government officials may be crucial for successtul implementation. Further,
such officials may be able to Provide enforcement mechanisms with which to
énsure compliance. Finally, the parties may have meetings with the mediator
if any issues relating to the dispute arise after the initial agreement has
been signed. Py éncouraging the parties to caimly discuss the subsequent

issues in an atmosphere of cooperation, the mediator minimizes the charnces of
the initial agreement breaking down.

F. Environmental Mediation Institutions and Projects

The application of mediation technigues in environmental disputes has en-
couraged the development of environmental mediation institutions. This develop-
ment has proceeded along two paths. First, several organizations involved in
labor/management relations have broadened to include environmental and energy
disputes. Second, entirely new organizations have been developed to provide
environment/energy mediation services.

Exhibit 1 summarizes the institutions
Surveyed, as well as their degrees of in

volvement in environmental mediation,
are described in more detatl in Appen-

= David 0'Connor, "Environmental Mediatjon: "The State of the Art,” EIA Review,

Volume 2, October 1978.
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Summary of Environmental Mediation Institutions
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ELMPLES OF EnVIRDMENT
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government is & parly

for n.P.S.
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[{1, 41]
-- Conflict Resolution] Federal Migmay Administra-
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I7T1. [ENVIRONMENTAL M DIATION: THREE CASE STUDIES

This chapter reviews three cases where mediation has been applied to
environmenta! disputes. Experience with past cases is a source of insights
for improving mediation techniques and assessing their potential for
specific applications; however, it should be noted that because the field

- or environmental mediation is young, accumulated experience is limited.
. Naturally, cases involving energy facilities are even more scarce.

The three cases reviewed are:

@ Brayton Point coal conversion, a dispute arising from a plan to

convert certain New England Power Company boilers from burning
0il to coal;

e Washington highway extension, a dispute arising from a proposal to

exterd highway 1-90 acrnss Lake Yashington into Seattle; and

© General Electric case, a dispute concerning what penalties should

be assessed G.E. for discharging polychlorinated biphenyls into
the upper Hudson River.

1
A. Brayton Point Coal Conversion"/

1. Background

The Brayton Point power plant, located on the southern shore of
Massachusetts and owned by the New England Power Company (NEPCD), is the
largest fossil fuel-powered electric generating plant in New England. The
- plant consists of four boiler units, all of which were oriqinally designed to
burn residuai oil.

Y Most of the information about this case was obtained from "Conversion to

Coal at Brayton Point: Final Report to the New England Energy Task Force,”
October 1978.
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During the Areb oil embargo of 1973, NEPCO responded to diminishing
0il supplies by converting boiler units 1, 2, and 3 so that either coal or
oil could be burned. Unit 4 had not been completed at that time. Before
installing suoplemental transportation and storage equipment necessary to
handle coal, NEPCO secured a temporary variance from the U.S. EPA and the
Massachusetts Department of Environmental Quality Engineerina (DEGE) enabling
them to burn coal with sulfur and ash levels which would ordinarily violate
state air pollution regulations. Coal was subsequently burned at units 1,

2, and 3 for a period of thirteen months (May 1974-June 1975).

In mid-1975, when 0il once more became readily available, the EPA
variance was terminated and o0il combustion was resumed in all units. This move
left an inver Lo -y of 266,000 tons of unburned coal on site at Brayton Pcint.

In late 19%c, ine Federal Regional Council's New Enaland Energy Task Force Coal
Work Group proposed that a one-year test burning of ccal without flue gas
desulfurization equipment be conducted at Brayton Foint. This test wasintended
to gather technical data for developing a permanent coal conversion process,

as well as to dispose of the remaining coal stockpile. EPA, however, threatened
to fine NEPCO for exceeding applicable limits on sulfur dioxide and particulates
if coal were burned.

NEPCO found itself in a quandary in May 1977, when the Federal Energy
Administration (FEA)l/ sent NEPCC a Notice of Intent to issue a Prohibition
Order under 52 of the Energy Supply and Environmental Coordination Act of 1974
(ESECA). This notice required the plant to convert to coal or shut down. At
this point, the parties agreed to begin 31 mediation process as soon as possible.

2. Nature of Dispute

While all the parties involved in this case agreed on basic policy issues
(i.e., the need for efficient energy production, environmental protection, and

1 FEA is now part of DOE.
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decreasing rational and regional dependence on foreign sources of fuel),
several critical disagreements existed concerning how these objectives should
be balanced. NEPCO did not challenge FEA's policy that the plant would even-
tually heve to convert to coal; it was the schedule of the conversion that
remained to be resolved. Both NEPCO and FEA were opposed to requiring that
costly and sophisticated flue 328s desulfurization equipment be installed,
since it would slow the conversign process considerably. EPA and DEQE, on the
other hand, wer2 unwilling to let the plant violate air pollution restrictions.

3. Parties Involved

Five parties were disputants in the Brayton Point mediation process:
(1) NEPCO; (2) Region I of the EPA, (3) Region I of the FEA,l/ {4) Commonwealth
of hassachusetts DEQE, and (5) Massachusatts Energy Office. The Director of
the Massachusetts Science and Technology Foundation also participated. The
mediator, who was afflilated with the Center for Energy Polic» in Boston,
brought the total number of direct participants to seven.

4. Mediation Process

The mediation process, begun in May 13977, continued for eleven months.
Eighteen meetings were held witn the entire group. The mediator also held
several private meetings with some of the parties to hear their candid opinions,
suggest compromise positions, and nelp them prepare for ¢iscussions at the group
meetings.

The mediation process consisted of three phases:
e First, the parties agreed to an agenda which dictated the order

in which the various issues would be discussed, and which groups
would participate in each phase of the discussion.

L/ Although during the course of the mediation process the FEA was absorbed
into the Department of Energy, the same individual participated through-
out the process.
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o For the next several months, the group focused on technical
and quantitative analyses. NEPCO contended that FEA's analysis
had undz2rstated the costs of converting to coal, and several
conflicting results were brought out at a public hearing held
in accordance with ESECA. EPA performed a study of violations
of the air pollution standard for particulates in the Fall River,
Mass. area, and found that most violations were attributable to
wind-blown road dust, rather than power plant emissions. This
finding led EPA and the State DEQE to consider relaxing some
emissions limits for the plant, thereby bringing the negotia-
tions into their final phase.

© The process culminated with bilateral negotiations between NEPCO
and DEQE during early 1978 which established the form, level, and
duration of new particulate and sulfur emission standards for the
olant. These standards and their schedule of application, in turn,
dictated the timing of the coal conversion Jrocess.

By March 15, 1978, NEPCO and DEQE had reached -n agreement which they
submitted to the entire group. The group examined and approved the proposal
in three meetings over a two-month period. In June, DEQE concucted a public
information meeting to present the Plan and elicit public comment. The
mediation process reached a formal conclusion in August 1978, when all parties
signed the agreement in a ceremony presided over by Governor Dukakis.

5. Resul:-

The agreement reached by the five parties involved in mediation con-
tained five major provisions:

@ Limits were set on the sulfur content of the coal to be
burned;

® Special particulate standards were cet for the plant;

\,
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@ The emissions 1imits were guaranteed to remain constant for
a ten-year period, unless further health effects research
indicated that the plant was posing an irminent hazard to
the area;

@ DEQE and NZPCO would solidify an agreement with a Memorandum
of Understanding; and

e Providing that EPA approval of the DEQE compromise was not delayed,
NEPCO would begin burning coal at unit 1 in 1981, unit 2 in 1982,
and unit 3 in 1983. Unit 4 was to continue to burn oil.

None of the parties has since attempted to chai.enge the terms of the
agreement. DOE issued a draft Environmental Impact Statement (EIS) on the

coal conversion in November 1978. The final EIS was issued in early 1979, .

6. Significant Points

Because several parties were able to reach agreement on a number of
complex and sensitive issues, the Brayton Point case is frequently cited as a
model example of how mediation can be used successfully to resolve environmental
disputes. Several significant points of this case can be identified to help
generalize the Brayton Point experience to other mediation procedures involving
energy facilities.

o All parties already were in basic agreement on fundamental policy
issues when mediation began. That is, everyone agreed that even-
tually coal conversion was inevitable, that air pollution emissions
had to be controlled somehow, and that pollution control equipment
which was prohibitively expensive had to be avoided since it would
force NEPCO to shut down the three older units at Brayton Point.
The timing, cost, and environmental impact of the coal conversion
remained to be determined, however.

.
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o Mediation was begun at a time when the issues were tairly
clear and each party's basic objectives were known to the other
parties. Since the conflict had reached an impasse, it was
hoped that group negotiation would be more successful than
trying to settle a group of interdependent bilateral disputes
separately.

@ The mediator maintained flexibility throughout the process.
While the entire group attended sessions on overall policy and
matters of interest to everyone, smaller bilateral meetings were
used where approprizte, to address more specific technical issues.

o Due to the general agreement on fundamental policy issues existing
at the outset of mediation and the urgency imposed by the FEA
Notice of Intent, none of the parties attempted to delay or
unnecessarily extend the process.

o Although no public-interest or environmantal group was a formal
party to the mediation process, several hearings and public
meatings were held during and after the negotiations to ensure
public acceptance of the agreements that were reached. These
communications helped the parties reach a settlement which was
politically, as well as technically and financially, feasible.

. 1
B. Washington Highway D1spute-/

1. Background

‘ Route 90 is the longest Interstate highway in the U.S., extending from

i Boston to western Washington State. The highway, as initially constructed, ends
in Bellevue, Washington on the east side of Lake Washington, directly across
the lake from Seattle. Since much of the growth in the Seattle metropolitan

1/ Most of the information presented on this case was obtained from G.W.

Cormick and L.K. Patton, "Mediation and the NEPA Procesc: The Interstate
90 Experience," prepared for a Conference on Environmental Impact Analysis
hold at tho llnivercity af T1iinnic. Champaian. T1linnis. Mav 22-25. 1977.




34

area had taken place in the suburbs east of the iake, there was considerable
daily commuter traffic crossing tre lake, which caused congestion on the
existing bridges. To help alleviate this problem, a bus transit system was
established to serve the area. Nevertheless, traffic congestion continued
to increase. These conditions led to a proposal to extend 1-90 across Lake
Washington.

Plans to extend 1-90 westward across Lake Washington were formulated
almost as soon as the original highway was completed. The initial plan, approved
in 1959, called for 26 lanes crossing the lake on various pridges. Over the
years, financial constraints and fear of encouraging over-development in the
suburbs east of the lake caused the plans to be scaled down. The 1975 Wash-
ington State Cepartment of Highways (DOH) plan called for ten lanes: four auto-
mobile lanes in each direction and two reversible transit lanes for buses and
carpools (commonly referred to as 4-2T-4). The 4-2T7-4 plan then became the
focus of dicpute.

By late 1975, supporters and opponents of the DOH I-90 glan had begun
to mobilize. The DOH prepared a draft EIS for the 4-2T7-4 plan which citizen
and environmentai groups attacked as inacequate and suceeded in stalling in
the courts. Estimatec of how much longer the project could be tied up in court
varied from one to five years. Meanwnile, the $500 million estimated cost of
the 4-2T-4 project was escalating at an estimated $140,000 per day. When the
Seattle City Council formally expressed its cpposition to the plan in a resolution
passed in January 1976, several parties approached the University of Hashington's
Office of Environmental Mediation to nelp resolve the dispute.

2. Nature of Dispute

ANl parfies agreed on the need to reduce the traffic snarls crossing the
lake each day. They did not, however, agree on how this objective should be accom-
plished. The City Council and Mayor of Seattle joined the environmental interests
in advocating increased susport of Metro buses and rail mass-transit facilities to
meet commuting needs without encouraging increased auto use. The suburban '
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communities of Mercer Island and Bellevue, on the other hand, considered the
10 lanes called for in the 4-2T-4 plan the absolute minimum needed to provide
their residents access to the city.

Although environmental and other public interest groups had been some-
what successful in delaying any construction by challenging the draft EIS,
none of the parties were actually achieving their objectives at the time
mediation was beqgun. Additional automobile capacity was not being constructed
and no transit system of any kind was being developed tc improve transportation
across lake Washington. The urgency of the situation was heightened by the
threat of losing all Federal highway funds if action were further delayed.

3. Parties Involved

Six parties were directly involved in'the mediation process: (1) the
City of Seattle, (2) the City of Bellevue, (3) the City of Mercer Island,
(4) Metro, (5) the State DOH, and (6) King County. The Governor and the
Hashington State Legislature maintaired a neutral position in the dispute.l/
A press release from the Governor advocated a settlement which was "in the best
interest of all citizens of the state.” He expressed more interest in finding
some resolution to the dispute than advocating any particular alternative.
This neutrality was essential to establishing the impartiality of the mediators,
since they were affiliated with the State University.

Before mediation began, an assurance was obtained from the State High-
way Commission that whatever agreement was reached would be implemented,
provided it was legally and financially feasible.

Y Although- the: State Department of Highways was one of the major advocates
of the 4-2T7-4 design, it was administered by a semi-independent State
Highway Commission, which was not directly under the Governor's controi.
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4. Mediation Process

At a press conference on March 16, 1976, the Governor appointed two
employees fror t"=2 Cffice of Environmentzl Mediation to serve as tha mediators.
In 2ddition to moderating the formal negotiating sessions, the mediators
served as a communication link with outside parties, researched the issueas,
and worked with parties individualiy to help them redefine their positions in
terms of broad priorities rather than narrvow goais.

Althouch none of the pubiic-interest groups involved in the highway dis-
pute and in the associated jawsuits were officially represented in the mediation
process, they did participate in a series of smaller meetings with one or two
of the major parties. These meetings, which tcok place intermittently through-
out the ten-month negotiation pericd, wsrs arranged and attended by the mediator
to ensure that all important viawpoints were reflected in the final agreement.
Net only-were all mediation sessions open to the public, the nighlights of a
few meetings were televised locally.

During the early stages of the prccess, the mediators sought an
agreement on basic policies, such as the need for increased auto and mass transit
facilities across the lake, the need to minimize the environmental impact of
the highway in Seattle, and the danger of &llowing unplenned suburban sprawl] east
of Bellevue. WHhen a consensus was reached on these fundamental issues, specific
topics were addressed. The most controversial specific issue was the exact
number of lanes which would be constructed across the lake. Seattle represen-
tatives initially demanded that no more than three automobile lanes enter the
city on 1-90, so that commuters would be encouraged to use mass-transit facilities.
“ince plans called for the highway to cross Mercer Is:end, located in the
iiddle of Lake Washington, officials of that community demanded that one lane
of 1-90 be dedicated to their exclusive use. While this was the single most
debated issue, other issues were also considered, such as increased access to
I-90 from the more remote eastern suburbs, the number of lanes which would be
se aside for bus or carpool transit, and the design and routing of the highway
vithin Seattle.
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A breakthrough was reached in early November wilen the parties
agreed in principle to endorse building a kridge with a 3-27-3 design.
This compromise proposal had been advocated fcr some time by King County.

5. Results

Although each delegate to the mediation process approved the 3-27-3 plan,
it had to be ratified by each of their constituent bodies. B8y the end of Novem-
ber, the agreement was approved by the three city councils, the County Council,
the Metro Council, and the State Highway Commission without a single dissenting
vote. On December 21, 1976, the “"Memorandum of Agréement" was formally signed
in a puolic ceremony arranged by the Puget Sound Council of Governments and
presided over by the Governor. The major provisions of the agreement were:

0 I1-50 would cross Lake Lusaington in a 3-27-3 configuration, with
special access to the two transit lanes for buses and carpools
from Mercer Island;

@ The T1-90 extension would be accompanied by major improvements in
other traffic corridors connecting downtown Seattle with suburban
areas;

@ Access to 1-90 would be 1imited during peak hours in the areas
east of the developed suburban area, to discourage the growth’
of suburban sprawl;

@ To minimize the environmental impact of the highway, it would be
constructed underground and covered through most of Seatils and
Mercer Island; and

® Joint commit*~es of citizens and local elected officials would be
formed to assist planning and oversee implementation.

Since these provisions were developed as a package, the Memorandum of Agreement
specified that all subsequent actions shoittd ha takan in ~cacanw .
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6. Significant Points

The Washington highway dispute is one of the better-known environmental
mediation cases, as well as one of the first disputes mediated by the (ffice of
gnvirgnmental Mediation in Seattle, a major mediation institution on the west
coast. Although the highway is not an energy facility, several aspects of
this case are significant:

© The number of differen* parties and viewpoints involved and the
ambiguity and delay inherert in the NEPA process created a dispute

so complex that a group negotiation process -- mediation -- seemed
the only way to reach a mutually acceptable solution;

@ As in the Brayton Point case, mediation was begun after an impasse
had been reached and the need for a solution became urgent;

€ Although only officials from state and local governments and Metro
were direct participants in the mediation process, the proceedings
attracted wide outside interest. The mediators' efforts to maintain
contact with local citizens and environmental groups ensured that
the final agreement reached would be acceptable to all concerned
parties;

@ The negotiating parties gave considerable thought to eventual
implementation of tne agreement. Throughcut the process, contact
was maintained with key Federal agencies to ensure that the agree-
ment could receive adequate funding. Moreover, the final agreement
called for continued joint planning and cooperation throughout
the construction period; and

® The media“ijon procass broduced better results than the protracted
NEPA process and associated jawsuits in two ways: (1) an agreement
was reacned sooner, and (2) the dgreement was satisfactory to all
concerned parties, whereas a court decision would almost certainly
have left one of the litigants dissatisfied.
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1/

C. General Electric Case~

1. Background

The General Electric Company (G.E.) had been manufacturing heavy-duty
electric transformers in plants on the upper Hudson River for over 40 years.
Many of these transformers contained electrolytic fluid whose major ingredient
was polychlorinated biphenyls (PCBs).gf Part of the manufacturing process in
these plants .involved discharging of waste water which contained PCBs into
the river.

In 1973, G.E. applied to EPA for a National Pollutant Discharge Elimina-
tion System (NPDES) permit allowing discharge of PCBs into the Hudson. The
permit was granted in late 1974, allowing 30 pounds to be discharged daily, but
requiring a gradual decrease which would result in a daily d1scharge of only
four ounces of PCBs by mid-1977.

In Auqust 1975 the New Yc~k State Department of Environmental Conserva-
tion (DEC), which had assumed responsibility for the NPDES program within the
state, sued G.E. for violation of state water quality standards prohibiting
impairment of fishing on the Hudson. Court hearings were scheduled, with Abraham
Sofaer of the Columbia Law School faculty appointed Hearing Officer. By the tine
hearings began in November 1975, numerous environmental and trade groups had
requested and were granted permission to intervene in the case.

Professor Sofaer issued an interim opinion on February 9, 1976 holding
G.E. liable for damage to the fishing industry caused by the PCB discharge, but

1/

~ Much of the information on this case was obtained from Weinstein, "Application
of Environmental Mediation tc Energy Facility Siting Disputes: Prospects and
Probiems,” a Master's Thesis submiited to the Department of Urban Studies and
Planning, Massachusetts Institute of Technology, May 1979.

PCBs are a family of synthetic chlorinated hydrocarbons, which, because of

their chemical and thermal stability, are in wide industrial use in large
batteries and transformers. Although first produced in 1929, their toxic

and mutagenic effects weren't determined until the mid-1960's. Control of PCBs
was the first action taken by EPA under the Toxic Substances Control Act of 1976.
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acknowledging that G.E. had been unaware of the dangers posed by the chemical
until recently. The opinion also acknowledged that by issuing a discharge
permit, EFA and DEC had, in effect, faiiad to condemn the company's activities.

The complexity of the case as expressed in Sofaer's opinion made final
assessment of a penalty difficult, especially since near]y'every participant
in the case held « different opinion about tha degree of reclamation G.E.
should be required to perform, and whether punitive fines should also be
assessed. Because of the perceived fairness of Sofaer's opinion, several
parties asked him to serve as a mediator in a negotiation process to determine
a final settlement.

2. Nature of Dispute

The DEC initially proposed that a severe settlement be imposed on
G.E., consisting of three requirements: (1) G.E. would immediately halt all
discharges of PCBs into the Hudson: (2) the firm would undertake a cleanup
and reclamztion of all poilution it had caused; and (3) substantial punitive
damages would be assessed. G.E. contended that government issuance of a dis-
charge permit absolved the company of exclusive blame, thus making punitive
damages urwarranted. G.E. also questioned the feasibility of conducting a
thorough cleanup of the river and challenged the DEC's authority to order
reclamation under New York law.

3. DParties Involved

There were only two principal parties involved in the mediation process,
G.E. and the DEC; however, five groups had initially intervened in the case on
the side of DEC: (1) the New York Department of Commerce, (2) the Natural Re-
sources Defense Council (NRDC), (3) the Hudson River Fishermens' Association,
(4) the Hudson River Sloop Restoration, and (5) the Federated Conservationists
of Westchester County. A trade group, Associated Industries of New York, Inc.,
was granted intervenor ctatus of the side of G.E. in April 1976.
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/.. Mediation Process

The mediation process required a somewhat unique approach because of
the past rele of Professor Sofaer in the case. Although he was origirally a
Hearing Officer with power to adjudicate the case and set an appropriate
penzity, he agreed to change the nature of the procecs and act as a mediator
under certain conditions. First, Sofaer refused to take any action as media-
tor which would undermine his ability to decide the case in the event that the
negotiation broke down or its results were unacceptahle to all parties. Second,
all intervenors had the right to review, comment on, and challenge any agreement
reached by the two principal disputants. Finally, Sofaer reserved ihe right to
review any agreement to decide whethe» to recommend its acoption as being "in
the public interest." Neither the principal disputants. or the intervenors

objected to these stipulations.

Once the mediation process was underway, agreements were negotiated at
a progressively greater Tevel of detail. After a number of extended sessions,
the principals agreed on a basic settlement. Next, this prop.sal vas presented
at a meeting which included attorneys from the principal groups and all the
intervenors. After this basic framework was agreced to by all concerned, the
principals began a second round to negotiate the details. Once again, the other
groups were consulted und agreed to accept the final plan.

5. Results
The agreement finally reached consisted of six basic points:

© The DEC agreed to drop its claims for civil penalties and for
immediate total abatement of discharge;

® G.E. agreed to spend $3 million on treatment facilities and
phase out PCB use entirely by July 1, 1977;

© The DEC recognized that requiring G.E. to completely clean up
the PCBs it had discharged was unreasonable;
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¢ G.E. contributed another $3 million to a program to clean up
the PCBs, or any other substances chosen by the DEC;

e G.E. also agreed to spend an extra $1 million on researching
PCB removal techniques and the environmental impacts of PCB
substitutes; and

@ The DEC committed itself to matching G.E.'s $3 millicn contribu-
tion to the cleanup progran,.

While G.E.'s S7 million commitment represents one of the largest settle-
ments ever obtained in an environmental case, the fact that the agreement was
negutiated rather than imposed allowed the company to avoid the appearance of
legal liability. This distinction was important to G.E., since the company had
never released any discharges whick were not authorized by the {erms of a permit
it nad been granted.

6. Significant Points

An unusual feature of the G.E. mediation case was its timing vis a vis
adjudication. Aajudication to reach an initial finding end assign genaral
culpability was followed by mediation to arrive at a final settlement satisfactory

to all parties invo]ved.l/ Some other points are important:

o The de:ision to proceed from adjudication to mediation resulted
primarily from the complexity of the dispute. In his initial
role as a Hearing Qfficer, Professor Sofaer was called on to
decide a fairly simple questicn (i.e., did the PCB discharges
impair fishing in the upper Hudson River?). Although G.E. was
found at fault on the simple question, it had acted under the
terms of a valid permit. This consideration complicated the

1/ Conversely, it is also possible for adjudication to result from initial
unsuccessful attempts to resolve disputes by mediation.
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task of reaching a fair settlement. Medistion was initially
agreed to by all parties because they recognized the legal
complexities involved in reaching a fair settlement on this
question and wished to avoid a costly and time-consuming

judicial review process.

As in the I-90 case, one of the critical rales played by the
~diator was as a liaison between the direct participants in
-diation and the other groups which had chosen to become in-

volved in the case. '
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IV. ATTITUDES OF ENVIRONMENTAL GROUPS TOWARD MEDIATIOMN

One of the major results of the environmental movement during the last
decade has been the growth of public interest environmental groups. In the
past, organizations such as the Sierra Club, Izaac Walton League and National
dildlife Federation were formed to support the common interest of their mem-
bers in conservation and protection of wildlife. Recently, these and newer e
organizations have begun to take a more active role in legal and poiitical '
debates concerrning a wider range of environmental issues, such as pollution
control, land use, occupational healtn and safety, and the environmental im-
pacts of enerqy technoiogies. Environmental groups currently participate in
decisions and conflicts concerning environment.! issues at the national, re-
cional, and lccal ievel. Consequently, their willingness to participate is
a critical factor in the success of any effort to promote environmental meaia-

tion.

70 aszess the viewpoints of environmental groups, the Washington, D.C.
cffices of several national environmental groups were contacted. The informa-
tion presented telow is the result of interviews conducted with spokesmen from .
the Environmental DJefense Fund (EDF). the Natural Resources Defense Ccuncil -

{("RDC;, the Environmental Pclicy Center (EPC), and the Sierra C]ub.l/ -

reoresentatives of these groups were asked to present their views on enerqy/
ervironmental mediation at two levels: (i) their overal® attitude toward media-
tion; and (2) specific conditions under which they would be willing to partici- N
pate in an environmental mediation process. The latter topic addressed such —
issues as funding mechanisms, the extent of government involvement, and the
ground rulec which the groups felt would be required to make mediation effective.

iy interviews were conducted both in person and by telepnone during November 1979.
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A. Views on the Potential of Mediation

Most representatives of environmental groups contacted had had little ex-
perience with environmental mediation. The one mediation experience mentioned
most frequently was the National Coal Palicy Prcject. Several major environ-
mental groups participated throughout this effort. The excepticn was the Envi-
ronmental Policy Center (EPC), which walked out early in the negotiations.

Most groups felt that the National Coal Policy Project had in fact accom-
plished little. Ropresentatives from EDF ana NRDC cited the Project as an
example of why environmentalists may stand to lose more than they gain in medi-
ating broad national energy policy questions. They felt that industry accom-
plished three objectives in the Project: (1) gained intelligence on the policies,
plans, and tactics of the environmental groups; (2) extracted a few substantive
concessions from the envirunmentalists on policy questions, while sending indus-
try negotiators who had no autnyrity to grant any meaningful concessions in re-
turn; and (3) occupied several hundred valuable man-hours of environmental
lawyers' time, which could have been devoted to more meaningful efforts in court

or in Congressional lobbying.

The positive experiences with mediation mentioned by environmentalists in-
volved local issues. An NRDC lawyer, who was favorably impressed with ROMCOE's
efforts in Colorado, advocated using mediation on disputes involving implementa-
tion of national environmental and energy policy at the local levei. Representa-
tives from the EPC and the Sierra Club suggested that some alternative form of
conflict resolution such as mediation is needed for local disputes, since local
citizen and environmental groups are becoming increasingly militant and disen-
chanted with litigation and other traditional procedures as a means of protecting
their rights and property. They believe that dissatisfied local groups may in
the future resort to "direct action" such as civil disobedience and sabotage.
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According to one spokesman, the major factor in an environmental group's
attitude towards mediation is likely to be its militancy. A1l spokesmen
interviewed agreed that local environmental groups are the most militant. These
groups, and some of the more militant national groups such as EPC, are skeptical
of mediation. They still feel that adjucication and other tactics provide better
prospects for achieving their goals. The Sierra Club a national group, exhibits
a more optimistic attitude;l/ it has participated in some mediation processes in
the past and currently advocates experimenting with mediation in future dis-

putes to assess its effectiveness.

A1l gioups interviewed agree in principle that negotiation s more desirable
than rigid adversarial procedures such as lawsuits. Nevertheless, militant groups
such as EPC seem too distrustful of mediation to participate heavily in such pro-
grams. Since they have successfully uscd adjudication to achieve their aims,
the incentive to shift to a relatively untested method is not high for them.

Even the grou,s that are considered less militant desire more experience-based
evidence that mediation can achieve fair settlements on environmental issues.

As indicated earlier, the national environmental groups believe that media-
tion is likely to be more successful in resolving specific, local environmental
disputes than questions of national policy. The major reason for this view is
the requirement that mediation be restricted to issues where room for compromise
exists. They feel that the high stakes involved in national issues make both
sides less willing to make concessions. Moreover, a feasible negotiated agree-
ment on national policy is difficult to achieve because of the variety of or-
ganizations that must be involved in order to make it work.

Y The Executive Director of the Sierra Club, Michael McCloskey, currently
serves on the board of directors of RESOLVE.
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B. Views on How to Support and Operate Mediation Proarams

The previous section described the overall attitude of environmental groups
to mediation. While many groups agreed that the technique has some potential,
they also expressed ideas on how mediation efforts could be supported and oper-
ated most effectively. Their views covered two major issues: (1) the sources and
types of support that woul< be appropriate for promoting use of mediation; and (2)
the ground rules for pa:ticipating in the mediation of individual disputes.

1. Sources and Types of Support

Support fo mediation can include one or both of two basic components, the
services of the mediator and the technical staff and data resources of the dispu-

tants. The 2nvironmer.tnl groups interviewed implied a need for support in both
areas.

The current funding mix of each environmental group is surmmarized in Ex-
hibit 2. Most of the groups interviewed received about 50% of their funds from
membership dues and individual contributions. The remaining 50% usually comes
from special fund-raising efforts, foundations, and gove-sment grants and con-

tracts. At 60%, NRDC has the highest proportion of funding from foundations and
government.

Though the aroups generally hzve balanced funding (i.e., equal propor-

tions from two or three sources), they believe their total funding is insufficient
for them to negotiate on equal terms with incustry. These groups see their
overall negotiating strength as a combination of available legal and technical
erpertise, access to data, and persuasive ability. These resources, which de-
" pend heavily on tie level and continuity of funding, are considered important
to a group's ability to perform competently in a protracted negotiation. One
' representative of the Environmental Defense Fund therefore felt that the out-
come of any mediation effort is largely dependent on the relative levels o€
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these resources among the disputants. This factor, in his opinion, gives
industry an inherent advantage.

Although most environmental groups agree that additional funding would
be necessary, they have reservetions about the appropriatg source of funding.
They want to be insulated from any pressure that would affect their responsive-
ness in the eyes of their constituents. Moreover, the mediator's impartiality
rust be above question.

EXHIBIT 2
Current funding Mix of Environmental Groups

ENVIRONMENTAL GROUP CURRENT FUNDING MIX
Environmental Defense Membership 60%
Fund
1525 18th St., N.W. Corporations 40%
washington, D.C. and Foundations
Environmental Policy Individuals 70%
Center
317 Fenn. Ave., S.E. Foundations 30%

Washington, D.C.

Natural Resources Membership 40%
Cefense Council

1725 T St., N.W. Foundation 40%

Washington, D.C. feeemmmmm ool ___
Federal Gov't. 20%

The Sierra Club Membership 95%

330 Penn, Ave., S.E. Foundation 0%

Washington, D.C. |eeccoomommmmocamceeoos

Federal Gov't. 5%
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In general, the groups seemed receptive to the idea of Federal funding.
Without exception, however, they opposed accepting funds from any agency that is
an opposing party in a dispute. Exhitit 3 summarizes each group's reactions to
3 number of funding options where the funding agencies would not be involved in
the dispute. In all cases, financial support from DOE alone is considered unde-
sirable. They looked more favorably on funding by coalitions of agencies or the
Federal Regional Councils.

Suggestions were made by the groups concerning the various forms that
Federal support might take. For the most part, they call for Federal government
to be an educator on or a beneficiary of mediation, rather than be the mediator.
The group's suggestions, which are summarized in Exhibit 4, include five speci-
fic approaches to Federal sponsorship of medigtion:

e Use of the Federal Mediation and Conciliation Service (FMCS):l/
This was the only suggestion that entailed an agency of the Federal
government supplying a mediator. FMCS is an established and reput-
able mediation institution; moreover, it is an independent agency
with both its own line item in the Federal budget and lecal mandate.

e Analytical/Technical Assistance: The Federal government would pro-

vide technical assistance to environmental groups who are preparing
for and participating in mediations. Lack of staff expertise and
data were common explanations for groups seeing themselves at a dis-
advantagg in negotiatians.

Y The muCS s described in Appendix A.



EXHIBIT 3

Environmental Groups' Reaction to Federal Fundingl/

RESOURCE OPTION

ENVIRONMENTAL
DEFENSE FUND

ENVIRONMENTAL
POLICY CENTER

NATURAL RESCURCES
DEFENSE COUNCIL

THE
SIEARA CLUB

AVERAGE
RATING

(1)

DOE provides funding for mediation

(2)

A coalition of Federal agencies (DOE,
DOI, USDA, and EPA) provide equal shares of
funding.

(3)

DOE and EPA provide equal shares of funding.

(4)

The Federal Regional Council provides
funding for mediation.

Scale:

Yy Assumes the Federal agency is not involved in a dispute with the group.

. Preferred
. Favorable
. Satisfactory

4
3
2
1. Unsatisfactory

0s



EXHIBIT 4
Suggestions for Federal Role
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ENVIRONMENTAL GROUPS

FEDERAL ROLE

Environmental Defense Fund a) Provide Technical Assistance
1525 18th St., N.W.
Washington, D.C.
Environmental Policy Center a) Encourage use of FMCS
317 Pennsylvania Ave., S.E. b) Provide Technical Assistance
Washington, D.C.
Natural Resources Defense Council a) Encourage use of FMCS
1725 1 St., N.W. b) Provide Technical Assistance
Washington, D.C.
¢) Create Federal Services
Ombudsman
The Sierra Club a) Experiment with Mediation
— Pilot Projects
330 Pennsylvania Ave., S.E.
Washington, D.C. b) Provide Technical Assistance
¢) Encourage use of FHMCS
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¢ Pilot Projects: One of the representatives interviewed suggested

that before large scale mediation services are developed, pilot
mediation projects should be tried to gather more evidence on the
potential of the technique. These projects would vary both the
type of environmental issue and geographical location of the energy
project.

o Federal Services Onbudsman: One representative stated the need for

mediation that i not only ‘insulated from partisan influence on the
services provided, but i3 able to coordinate Federal services and
grants. It was suggested that a Federal Ombudsman could serve this
function.

® Development of Skilled Mediators: Although this idea was not speci-
fically mentioned by the groups interviewed, recognized articles in
the fie]dl/ have stated a growing need for qualified environmental

mediators. The fundamental difference between labor and environmental
mediators is their skill with multilateral negotiations. Training

in addition to the traditional mediation skills is necessary to
accommodate this difference. A related suggestion was that mediators
be licensed and listed in a national directory.

The representative of the Sierra Club strongly advised that environmental
groups be consulted and included in any Federal decisions related to establishing

mediation programs for energy-related environmental aisputes.

2. Ground Rules for Individual Disputes

In adjudicatory proceedings, rigid rules govern the actions of the dis-
putants. These rules help maintain an orderly interaction between parties before,
during and after dispute resolution. As discussed in Chapter II, mediation pro-
cedures are more informal. While this informality can allow certain conflicts
to be resolved efficiently, it can be disruptive when parties have conflicting

Y One such article is "The Political Realities of Environmental Disputes," by

Lawrence E. Susskind, Associate Professor of Urban Studies and Planning,
Massachusetts Institute of Technology, May 18, 1978.
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expectations concerning the management and purpose of the procedures. To mini-
mize the possibility of such misunderstandings, the environmental groups sug-
gested ground rules for three stages: (1) pre-mediation; (2) during mediation;
and (3) post-mediation. The environmental groups seemed to be in generzcl agree-
ment on these rules, which are discussed below.

. a. Pre-mediation

In order %o consider participating in mediation of an enerqgy dis-

pute, the environmental groups believe the following conditions should exist:

¢ The energy issue should be of the type that allows room for
compromise. This condition eliminates any disputes concern-
ing nuclear powered facilities. Most envirommental groups
are so strongly opposed to the very concept of a national nu-
clear energy program, that it is not considered a negotiable
issue.

o The major issues (e.g., whether or not an energy facility is
justified) are agreed upon and the issues to be negotiated
relate to implementation matters (e.g., the plant location,
design and type of pollution control equipment).

o A solution to the dispute has a good chance of setting a
national precedent.l/

o Other concerred environmental groups are willing to share
responsibility for the issue.

o Staff, expertise and data are available for the environmental
groups to negotiate on equal terms with opposing parties.

Yy As noted in Chapter II, mediated agreements generally do not set legally
binding precedents. A mediated agreement can have the effect of setting
a precedent only if it results in a change to a law or regulation, or if
the signatories explicitly agree to limit their actions in future such
cases,
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e Participation does not jeopardize the right to bring suit if
an agreement cannot be reached.

o A party in the mediation is not also the funding source for
the mediator.

e All funding sources for mediation services are revealed.
o The mediator selected is considered impartial.

b. During Mediation

Once the abcve basic conditions are met, the following procedures
are expected to be followed during the negotiation:

@ The negotiations are kept confidential. No release of infor-
mation to the media is allowed until an agreement is reached.

o Each party's representative has the authority to make binding
commitments for the organization he represents.

@ Each party makes reasonabie proposals and negotiates in good
faith. ‘

The Sierra Club Executive Director, who is also a member of RESOLVE,
described the "Rule of Reason" that parties in the National Coal Policy Project
attempted to follow:

"... they will share all pertinent facts; they will not
mislead -each other with unfair tricks; they will not
Tightly inpugn each others' motives; they will avoid doo-
matism, they will simplify complex concepts so thev can
communicate to lay persons; they will identify and iso-
late subjective considerations; they will distinguish be-
tween facts and value judgments."l1/

Yy Quote from Michael McCloskey in an article by Joan Nice, "Stalemates Spawn
New Breed: The Eco-mediators," High Country News, Lender, Wyoming, March 23,
1979, Vol. II, No. 6.
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c. Post-Mediation

The outcome of a successful mediation is a legally-binding written
agreement. The following conditions are desired regarding that agreement:

@ Once the agreement is reached, it is considered final, as well

as respected and implemented by higher authorities who might
otherwise treat it lightly; and,

e There is some assurance that once an agreement is reached in a
certain area, it will provide precedents which industry and
government will honor in similar future cases.
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V. POTENTIAL FOR RESOLVING ENERGY FACILITY DISPUTES

This chapter presents an assessment of mediation's potential for improving
the handling of environmental disputes related to energy facilities. First, the
theories and case histories presented in the preceding chapters are used to sum-
marize the basic characteristics of disputes which favor solution by mediation.
These characteristics can be used as criteria to be applied on a case-by-case
basis wherever mediation is being considered. Next, related characteristics of
environmental disputes involving energy facilities are compared with these cri-
teria t2 assess the overall potential of the technique for this application.
Finally, two major regulatory programs are identified as potential sources of
disputes that could be successfully handled through mediation.

A. Characteristics of Disputes Where Mediation Has an Advantage

Two basic objectives should apply to the resclution of conflicts over
erergy facilities: (1) achieving the best possible solution, baiancing
economic, energy, and environmental considerations; and (2) achieving the
sclution as quickly and economically as possible, so that vital energy
projects are not seriously delayed. As an alternative to adjudication,
mediation nas a relatively good chance of achieving these objectives for
disputes which have the characteristics described below.

Torm—

1. Room for a Feacible Compromise Exists

It is essential that thc dispute leave flexibility for compromise.
In the G.E. case, the hearing officer was able to aajudicate the initial
question of whether fishing had been impaired. Because this was a yes-or-
no determination, no middle ground existed. But once thic decision had been
made, considerable Vlexibility existed for structuring a feasible and fair
sattlement. Although both sides began with somewhat extreme positions, they
also exhibited willingness to compromise.

.
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The same flexibility ¢xisted in the Washington highway dispute.
Although the City of Seattle and the allied pubiic-interest groups opposed
extending [-90 across Lake Washington, all partie- recognized the basic
reed to construct some kind of transit facility. The important issues then
became the negctiable questions of how large the bridge should be, and
where bridge access should be located.

Compromises, however, must be capable of being implemented. If the dis-
pute does not involve an issue of national policy, where nationwide cooperation
at the local level is necessary tc make any agreement work, it has a better chance
of being implemented. This criteria limits consiceration to disputes involving
how to implement national policy in a specific instance in a specific locality.
The cases discussed in this paper all dealt with local disputes, where the parties
necessary to.implement the agreements participated directly in the decisions.

2. Multiple Issues Must Be Addressed

Mediation has a significant advantage over adjuagication in disputes
involving either a single complax issue (e.g., what settlement should be
required of G.E. for having dumped PCB's into the Hudson River) or multiple
issues. Mediation has worked successfully in cases where a number of
priorities and concerns (e.g., energy conservation, envircnmental protection,
and economic efficiency) may conflict or_interact. Such conditions existed
in both the G.E. and Washington highway disputes. In the G.Z. case, the
complexity of the dispute was the major factor in the narties' decision
to resort to mediation. Each party realized the sdjudication would nct
allow sufficient c.ceativity and compromise to assure a fair settlement.

3. Multiple Parties Must Participate

While nediation is most often used to settle disputes in labor/management
relctions where only two parties are involved, it is an efficient way to reach
settlements among three or more parties. For example, in both the Brayton Point



and 1-90 cases at least five distinct parties were actively involved in the dis-
pute and participated in tne mediation process. Given that the alternatives to
group negotiation in these cases were numerous lawsuits, mediation probably pro-
duced both the quickest and best solution.

The case studies also snow that mediators can be particularly effective
when one of the parties involved is the general public. Since the mediator is
often perceived as the only impartial participant in the dispute, he or she can
serve as an effective liaison by communicatiny with citizens and relating their
comments and criticism to the principal disputants. Consequently, disputes aris-
ing from regulatory procedures that include a high degree of public participation
(e.g., through comment periods and hearings) are promising targets for mediation.

B. Characteristics of Energy Facility Disputes

This section assesses the characteristics of erergy facility disputes with
respect to each criterion discussed above.

1. Potential for a Feasible Compromise

Not all energy facility disputes have a high potential for achieving a
feasible compromise. For example, some disputes involve differences in funda-
mental policy, where no middle ground exists, e.q.:

e Whether or not an energy facility is justified, on the basis of
local energy needs or environmental costs.

e Whether or not a major technology (e.g., nuclear) is environmentally
accepiable for a facility.

Likewise, certain disputes may concern issues of national scoupe, e.g.:

e The extent to which the U.S. should convert to coal.
e Tha schedule for implementing the national synfueis program.
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Many energv facility disputes, however, do not require national partici-
pation and do not present extreme choices. These disputes invelve how funda-
mental, agreed-upon national or local policy is to be impiemented for a specific
facility in a specific locality. Examples of such issues are:

tne best location for the facility

type of pollution controis

arrangements for waste disposal

compensation for persons inconvenienced by the facility

timetable for construction

stipulations in permits (e.g., reporting requirements and measurement

o © © 9 o ©

techniques).
These questions are relatively negotiable; moreover, agreements reached
on them are easier to implement because all key parties can more easily partici-

pate in the decisions.

2. Number of Parties

Disputes concerning an energy facility rareiy involve only two conflict-
ing parties. Although there may be only two basic sides to a dispute (thcse ad-
vocating energy production and those concerned primarily with environmental pro-
tection), many more individual parties are usually involved, for several reasons.
First, energy is now a highly visible issue to the public. As was discussed in
Chapter I, the size of energy facilities and their degree of environmental impact
make them controversial, and, therefore, a prominent target for citizen aroups
concarned with the environment. Second, the extensive government regulation of L~
energy faciiities prevents government from playing a neutral role in energy-
related disputes. As illustrated by the Brayton Pcint casa, several government

- agencies with different or conflicting objectives can be involved.

i
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3. Number of Issues

The interplay of energy, envirormantal, social and economic variables
in plunning energy facilities tends to make the disputes technically complex.
The relatively large number of parties involved in such disputes, a character-
istic discussed above, is to some extent a symptom of this complexity.

. Target Proqrams for Energy/Environmental Mediation

The preceding section established that many energy-related environmental
disputes could be effectively and efficiently resolved through mediation.
Assuming that this general potential exists, it is necessary to consicer soe-
cific Feceral programs where application of mediation might have a significant
impact on resolving disputes. The ‘two addressed here are the processes result-
ing from the Netional Envirormental Policy Act (NEPA) of 1969 (P.L. 91-190) and
coal conversion programs.

1. NEPA

The regulaticns generated by NEPA provide ample opportunities for energy
projects to be challenged in the planning phase. The chief focus of such chal-
lenges is of*en the Environmental Impact Statement (EIS). NEPA requires that a
detailed EiS be prepared in conjunction with any "major Federal action signifi-

, cantly affecting the quality of the human environment." Although the Federal

agency taking such an action (e.g., awarding a grant, issuing a permit, or leas-
ing Federal mineral deposits) is technically responsible for compiling the EIS,

most of the supporting measures and analysis are performed by the applying firm.
Thus, the EIS has become a prerequisite for issuing of many Federal environmental

permits.

NEPA requires that the EIS be both broad and detailed in addressing en-
vircnmental impacts. It must consider alternative designs in justifying the
propos2d facility. NEPA regulations also provide opportunities for broad public
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participation in the EIS review process. Rather than claiming a project will
violate specific pollution control standards and procedures, outside parties

may attack the nroject by claiming that the EIS is inadequate. Since no de-
finitive analytical rules exist for preparing EISs, these disputes are difficult
to resolve in a clear-cut, "right or wrong" fashion. On the other hand, NEPA
and implementing regulations allow sufficient flexibility to parties who wish

to negotiate a compromise settlement to achieve compliance.

2. Coal Conversion

As a result of the Arab oil embargo, Congress passed a series of legis-
lative actions in 1973-74 designed to curtail national dependence on foreign
0il1 supplies and increase cevelopment of the abundant coal reserves found in
the U.S. The Erergy Supply and Environmental Coordination Act (ESECA, P.L.
93-319), passed in June 1974, required the Federal Energy Administration (FEA)l/
to issue coal conversion orders to power plants and ozher facilities which were
major consumers of o0il and natural gas. Although its basic mandate is simple,
the remainder of ESECA is largely devoted to complex exceptions and exemptions,
which are the basis for determining whether and when a particular facility shouid
be issued such an order. Conditions which must be present for a coal-conversion
order to be issued include: (1) the availability of facilities for transporting,
storing, and burning coal, (2) the availability of coal at a reasonable price,
and (3) the installation of flue gas desulfurization equipment or a variance
from air pollution control authorities to allow coal to be burned.

In order to avoid the expense of converting to coal combustion, many
uytilities have requested an exemption under one or more of the above provisions.
Such requests have led to extensive debates, which frequently include interagency
participation and public hearings.

Y The FEA was absorbed into DOE in 1977.
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The Carter Administration brought a renewed commitment to increased
coal use. The first of President Carter's National Energy Plans (NEP-1)
in April 1977 called for a doubling of national coal production and use
by 1985. The ccmponent of the National Energy Act which implements these
policies i3 the Powerplant and Industrial Fuel Use Act (FUA) of 1978
(P.L. 95-620). WWhila the objectives of FUA are generally the same as those
of ESECA, its provisions are intended to be broader and more effective.
The FUA applies to both new and existing plans, and contains criteria for
both temporary and permanent exemptions. Like ESECA, these criteria require
that economic, technical, and environmental factors be considered. Exemptions
ara also available under FUA on the basis of synthetic fuel use, ianovative
technology, and a broad "public interest" provision. Determining whether
an exemption is warranted is crten a rather complex process involving several
government agenices, the utility company, and the public.

Conflicts arising from both ESECA and the FUA may be good targets
for mediation, becuase of the flexibility included in some of the exemption
provisions and the frequent involvement of several conflicting priorities
and parties.
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VI. THE FEDERAL ROLE

It would clearly b2 infeasible for the Federal government to require that
mediation be used for environmental disputes concerning energy facilities.
First, mediation is by definition a voluntary process. Second, as explained
earlier, it is not suitable for all disputes. Therefore, any Federal effort
to increase the use of mediation should be limited to providing support to par-
ties who are inlerestad in participating on a voluntary basis. The question
then becomes the appropriate type of support.

The views of envircnmental groups should be a significant factor ir*con-
sidering the appropriate types of Federal support. First, environmental groups
are likely challengers of energy projects. Second, lack of funding seems to be
one of the concerns with respect to participating in mediation efforts; further,
they are likely to be critical of how that support is provided.

Oue to their limited technical staff and data resources, environmental groups
sce themselves at a disadvantage vis-a-vis industry in any negotiation process.
Therefore, they have more faith in methods (i.e., adjudication and lobbying)
where, in their view, limited technical resources are not as critical i.: achiev-
ing a favorable outcome. On the other hand, environmental groups are sensitive
to the sources of furding for support. They do not wish to be supported by gov~
ernment in such a fashion that their constituents wouid question their ability
to remair independent on substantive matters. Likewise, they desire that the
mediation services (e.g., the mediator) be free of undue influence by energy
interasts.

Although the energy-oriented opponeris of environmental groups may have less
need for additional technical data and staff support, they too are likely to be
concerned about the source of mediation services. They would desire the media-
tion to be free of undue influence by environmentalists.

Taking the above constraints into consideration, this chapter discusses
two aspects of possible Federal support: (i) how it is funded; and (2) the
*== ="type of support.
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A. Funding

It is unlikely thet any support under the total financial ccntrol of either
DUE or EPA would be well recejved. gnvironmental groups reacted more favorably
to funding by a coalition of agencies (e.g., equal contributions from DOE and
EPA and other agencies). The Federal "egional Councils were mentioned as a
possible vehicle.

B. ZIype of Support

Numerous avenues for Federal support have been identified. All of these
have been suggested by environmental groups or environmental mediation insti-
tutions:

@ Federal Mediation and Conciliation Service: This indepandent Federal

agency has been supplying mediators for labor/management disputes for
years. It seems to have the respect of many environmental groups.

e Federal Services Ombudsman: This person could coordinate Federal .
services and grants for mediation efforts.

o Development of Skilled Mediators through Training and Licensing:

It wes indicated that environmental mediators need special skills to
handle the multilateral negotiations that typify such disputes. Such
training could be formalized throuch a iicensing program. If the
Federal government begins supplying significant amounts of funding
for mediation, some control is needed over the quality of education
services. Without minimum professional standards as prerequisites,
such funding could spur the growth of marginally competent mediation
organizatiens, established and sustained largely by Federal money,l/

v Labor/management mediation does have a generally recognized certifying

agency, the American Arbitration Association (AAA). The field of environ-
mental mediation, because it is relatively young, has not yet developed one.
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® Pilot Mediation Projects: One environmental group suggested that
the Federal government support pilot projects on mediation to gather

more evidence of the technique's potential for energy-related dis-
putes. The projects would be the basis for justifying and developing
any large-scale mediation support program.

© Educational Services: The Federal government would act as a clearing-

house for compiling, editing. and distributing information on mediation.
This effort could include research, workshops, and seminars on environ-
mental mediation. One representative from AAA suggested that such an
efrort could begin through expanding the dispute settlement project
being conducted by the Department of the Interior and the Council on
Environmental Quality (CEQ) for the Resource and Land Investigation

Program.l/

o Direct Technical/Analytical Assistance: The Federal government would

provide technical assistance and data to groups preparing for and

participating in negotiations. Envirommental grouns_expressed in-
terest in this type of assistance to help them nagotiate on equal

terms with industry. -

Except for use of the Federal Mediation and Conciliation Service to mediate
disputes, the above approackes require the Federal government to play mere of
an indirect or educatioral role in promoting mediation.

I-77Fr'om comments of Donald Straus, President of the Research Institute of the
AAA, at RESOLVE Conference on Mediation, January 12, 1478,
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I. Introduction

This appendix briefly describes the activities and capabilities of several
mediation institutions: The first institutions discussed are essentially labor
mediation institutions which are now beginning to get involved in the environ-
mental mediation area. The second group of institutions is relatively new and
is directed at non-labor social conflicts, which include conflicts involving
environmental/energy issues.
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II. Modified Labor Mediation Institutions

The two examples that follow are traditionz1 Tebor institutions that have
recently expanded to take on disputes related to environmental andg energy issues.
While they have applied the skills and techniques nf mediation to this subject
area, labor/management mediators are typically not technical experts on energy
or environmental topics.

A. The Federal Mediation and Conciliation Service (FMCS)l/

1. Purpose and Activities

d. Labor Mediation

The Federal Mediation and Conciliation Service (“MCS) is an
independent executive agency of the Federal government created
in 1947 to facilitate the resolution of labor/management con-
flicts. Its primary duty is to promeote labor/management peace.
This responsibility is fulfijled by providing mediation ass;s-
tance in preventing and resolving collective bargaining dis-
putes. For this purpose, approximately 3060 Federal mediators,
Fnown as commissioners, are stationed strategically throughout
the country.

The FMCS mediators enter a labor/management dispute only at
the request of the parties involved. The parties are, however,
obligated to notify FMCS if an agreement has not been reached
30 days in advance of a contract termination or reopening date.
This notice alerts the Service to possitle bargaining trouble.

Y The information on FMCS was obtained through an interview with Edward Hartfield
of FMCS and from a document entitleg: "Securing Labor-tianagement Peace Through
Mediation," Federal Mediation and Conciliation Service, Washington, D.C.
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If the case falls within the jurisdiction of the Service, the
regional office then assigns a mediator to ask the employer and
union invoived if assistance is required. In about 95% of the
cases in which notices ara filed, the employers and unions reach
agreements on their own without requiring mediation aid.

FMCS mediators are carefully selected and trained. About eaual
numbers have backgrounds in management and in labor, and many
have had some experience in both. Mediatcrs are picked for the
Jjob because of this knowledge and their demonstrated skills in
collective bargqaining. Regardless of background, they are re-
quired to maintain strict objectivity as representatives of

the public interest.

Non-Labor Medijation

Until recently, non-labor mediation was done if the mediators
had time left from labor activities. 0f the 15 mediators in
the national and D.C. field offices of FMCS, 3 or 4 have had
experience with non-labor mediation. These mediators have
handled non-labor mediation on an ad hoc basis, however, and
not necessarily withkin their official role as FMCS mediators.
In 1979, the FMCS became involved in non-labor mediation on an
official basis. In general, FMCS enters new areas at the re-
quast of a Federal agency, which provides funds. Examples of
cases FMCS handled are:

® The Department of Health, Education, and Welfare (HEW) has
sponsored a contract to establish a mediation system for
the Equal Employment Opportunity Commission's age discrimi-
nation project. Complaints about age discrimination in
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federally-funded projects will ¢7 first to FMCS, although
parties will retain fuil legal rights. FMCS will also
conduct a training program. A public information brochure
is being printed outlining the mediation process and its
limitations. :

e Federal Highway Administration (FHWA) is funding the train-
ing of management-level state and Federal empioyees in
conflict-resclution techniques. For th2 most part, FHWA
will bandle enviromental and transportation disputes -- -
such as right-of-way or community/municipality opposition
related tc naw highways.

At present, the closest example of environment/energy mediation
in the FMCS is the FHW& p-oject described above. But, accord-
ing to an FMCS spokesman, potential projects may exist in the
Washingtcn metropolitan area or any of the 89 regional and field
offices about which FMCS has little information. Although FMCS
has not solicited work, it hes recently been in touch with a

few Federal agencies who are curious about: (1) mediation as a
means for resolving land-use disputes; (2) the appropriateness
of mediation for environmental disputes; or (3) the institution-
alization of mediation.

Funding

In the non-labor mediation cases, the Federal agency requesting )
FMCS assistance provides the funds. For example, the FMCS is e
receiving funds from HEW and FHVYA to conduct a training program .
for using mediation in age discrimination suits and in environ-
ment/transportation disoutes, respectively.
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Because it is an agency in the executive tranch, FMCS receives

funds for labor/management disputes throuah the Federal budget.
Consequently, these services are pravided free of charge to the
disputants.

Experiences, Views, and Capabilities Reagarding Environmental
Mediation

Should a specific party (an agency of the Federal government for
example) request FMCS 2ssistance for projerts applying mediation
to new types of disputes, the FMCS will give the request serious
consideration. FMCS is capable of reviewing and mediating such
cases. Several limitations, however, govern the availability of
FHMCS services:

e As in the HEW program, the major obstacles are funding and
associated billets. Since the FMCS funds cover only labor
relations, activities beyond tnat scope require additional
resources. In non-labor mediation cases, the Federal agency
requestirg FMCS assistdance provides the funds. For example,
the FMCS is receiving funds from HEW and FHWA to conduct a
training program for using mediation in age cdi.¢crimination
suits and environmental/transportation disputes, respectively.

@ Another concerrn is the legality of FMCS funding new activities.

This question would have to be resolved by the FMCS General
Counsel.

The spokesman suggested that -energy/environmente! mediation ef-
forts not be funded through fees paid by the disputants, because
environmental groups desiring mediation service would have an
unequal ability to pay. Fees would be anpropriate only for
smaller disputes. A suggested altevnative was for the involved
Federal agencies to provide funds (as in the HEW case) or charnel
them through a neutral agency.
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These considerations aside, the FMCS spokesman was confident that
FMCS could handle any energy/environmental tasks. Ye reasoned
that the mediator's role in the necotiation is common to all types
of disputes, althcuch specific techniques vary.

B. The American Arbitration Associatian (AAA)l/

1. Furpose and Activities

The American Arbitration Association (ARA) is a public-service,
non-profit organization with headquarters in Mew York City. Its
main goal is the resoluticn of disputes of all kinds through use
of arbitration, mediation, demcratic action and other methods.
Founded in 1926, tne AAA has more than 50,000 persons piasently
serving on all of its impartial panels. Only about 300, however,
are experts in the environmental area.

i
Y The information on AA4 was obtained primerily from interviews wi*h Donald B.

Straus, President of the American Arbitration Associaticn, and from the fol-
lowing publications:

o Michael Greenbura and Donald B. Straus, “Up Front Resolution of Environ-
mental and Economic Disput2s," Snvironmental Comment, Urban Land Institute
Washinaton, D.C., May 1977.

® “Conflict Management in the Fuel Use Act Exemption Process,” The Research
Institute of the AAA, for the Courcil on Environmental Quality (CEQ) and
DOE, July 6, 1976.

@ "Developing Methods for Environmental and Enerqgy Dispute Settlement: Pro-
ject Summary," AAA, New York, N.Y., February 1979.

- emsimee e e
. s
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Labor Mediation

Most disputes resolved by the AAA have involved a limited num-
ber of parties (e.g., labor and .nanagerent) and easily identi-
fiable issues (e.g., wages, working conditions, and benefits).
AAA became involved in these disputes at the point of impasse.
Settlement was sought through arbitration, mediation, and con-
ciliacion.

Environmental Mediation Activities

AAA initiated environmental mediation activities about five
years ago because there was a demand for them. Currently, less
than 1% of all the AAA activities are devoted to this work.

The AAA is using three ongoing projects as vehicles for develop-
ing and testing its thecries on environmental mediation:

e Resolving conflicts related to the Office of Coastal Zone
Management (OCZM) of the New Jersey Department of Environ-
mental Protection (DEP) activities.

o Developing a report for the Council on Environmental Quality
(CEQ) on conflict management in the Fuel Use Act {FUA) ex-
emption process. The AAA was asked to suggest ways that
innovative conflict-management techniques might help expedite
administration of FUA.

e Testing the use of mediation in five disputes involving
public acancies with responsibilities for such issues as
herbicide spraying, recreational land-use, forest manage-
ment, phosphate mining, multiple use of fragil land, and
endangered species protection. This ongoing effort in-
volves CEQ and the Department of the Interior.
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AAA's experiences with these activities are discussed in detail
later in this section.

Funding

The sources of funding for the abova projects are the Federal govern-
ment -- Departments of Fnergy (DOE) and Interior ard the CEQ -- and
private foundations. . Since the pracess of environmental mediation

is still in the experimental stages, funding for this kind of media-
tion is ad hoc; it has not be institutionalized. Some of the larger
private cornorations that have contracted with the AAA for environ-
mental mediation are the Rockefeller, Ford, and Hewlett Foundations.

Experiences, Views, and Capabilities Regarding Environmental
Mediation

As previously stated, the goal of the AAA is to resolve disputes
of all kinds, through arbitration, mediation, and other methads.
In environmental mediation, AAA's activities have focused on con-
ducting the necessary research and applying those findings to
practice. Interest in AAA's research projects has been high and
AAA has been re.arded as highly credible by the parties partici-

pating in those projects.l/

In the AAA's view, many disputes are not solvable bv the mediator‘s
last-minute intercession, especially when both environmental and
economic tradeoffs are involved. For decisions having irreversible
consequences, the sharing of information on goals, assumptions, and
methods should rot wait for adversary proceedings. Some disputes
can be completely avoided and others settled mnre easily and with

2y Op. cit., Michael Greenburg and Donaid B. Straus.
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less animosity if al! interested parties are invited to participate
in th2 decision-making process from the very beainning.

To test this concept, in 1977, AAA aivocatec that third-party inter-
vention include consensus at the following four stages of the
decision-making process:

# Clarificaticn of goals.
@ Explicit notation of the limitation of data.

o Choosing of analytiial methods.

1/

e Testino of the impact of alternative iand-use patterns.=

The Office of Coastal Zone Manacement {OCZM) of the New Jersey
Department of Environmental Protection (DEP) has provided AAA a
vehicle for testing these dispute settlement procedures. Under a
arant from the Rockefeller Foundation, AAA has tested the four-
stage resolution approach under the auspices of 0CZM. OCZM's tasks
were to prepare a management plan and to evaluatc applications for
development. These activities have produced conflict and will con-
tinue to do so. The experiment was conducted in two phases: first,
data validation; and second, impact testing for various devzlopment
patterns.

The experiment with data validation was nut as successful as it
might have been, because many parties had difficulty relating the
data to nossible outcomes of DEP's coastal zone program. In essence,
the process was too abstract for many of the non-technical partici-
pants, who were primarily interested in the outcome of management

Y Michael Gieenburg anu Donald B. Straus, “Up Front Resolution of Envircnmental
and Economic Disputes.”
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plans and permit appiications. On the other hand, most technically
triined participants valued the opportunity to express their opinions
outside the adversary process.

As for the impact testing, AAA is attempting %o devise simple com-
puter programs that can be used to respond quickly to a wide variety
of questions, so that debate and negotiation ran immediately follow

interaction with the computer.l/

Using a terminal, the user enters the number of dwelling units and
type of heating system. Based on national averages and local data,
the computer reports back the projected air emissions caused by home
heating and automobile use. O0CZM as well as opponents and proponents
of a proposed project can changa such variables as fuel type, number
of dwelling unics, and miles driven per dwelliing unit. An irmediate
response from the computer enables the parties to make alterations
until the proposal falls within acceptable limits. At the same time,
the AAA team will mediate issues ranging from the accuracy of a map
to the interpretation of projections.g/

In the second case, the AAA, under a contract for the %ouncil on Envi-
ronmental Quality (CEQ) and the Department of Energy, has prepared a
report on Conflict Management in the Fuel Use Act (FUA) Exemption Pro-
cess. The exemption process under the Fuel Use Act provides a high
potentiai for conflict, since there 1s much at stake for major Tuel
users and state and Federai governments. Tre technical complexity
and uncertainty regarding fuel choices and their environmental conse-
quences further complicate this issue.

l FAA is still in the developmental stages of this proj.ct, according to Donald
Strauc.

&/ 0p.cit., Michael Greenburg and Donald B, Straus, May 1977.
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The Econcmic Regulatory Administration's (ERA) proposed regulations
under FUA provided a formal structure and detailed data requirements
for processing exemption petitions. The AAA was asked to suggest
ways that innovative conflict management techniques might expedite
resolution of conflicts and expedite decision-making. AAA presented
ERA Y;th recommendations for inducing voluntary compliance with the
FUA.~

In the third case, the AAA Research Institute is working with CEQ

and DOI to test the use of mediation in five disputes involving public
agencies with responsibilities for such issues as herbicide spraying,
recreational land use, forest management, phosphate mining, multiple
use of fragile land, and endangered species protection. The objective
of this research is to identify, apply, and refine new approaches to
the settlement of environmental disputes in which the Federal govern-
ment is a major partic.pant. CEQ and DOI have under:aken to expand
the tools available within the procedures established by the National
Environmental Policy Act (NEPA) by developing methods to anticipate,
analyze, and resolve multi-party disputes that unnecessarily delay
Federal decisions anu lead tb NEPA litigation. Clark-McGlennon Asso-
ciates, Inc. of Boston is associated with the AAA in this project.

The CEQ/DOI project has three major areas of activity: (1) conducting,
studying, and evaluating environmental mediation for specific cases;

(2) transferring information and experiences gained during the project
to Federal and other governmental agencies, as well as to a broader
base of professional mediators and the interested public, by means of
workshops, a revised handbook on conflict resolution, and other reports;
and (3) identifying and analyzing specific new environmental/energy
disputes involving the Department of Energy and the Office of Surface
Mining (DOI) The work will also involve » among other things, close

Yy “Conflict Management in the Fuel Use Act Exemption Process," The Research Insti-
tute of the American Arbitration Association.

0
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attention to the agencies' NEPA regulation processes and the ways
in which environmental mediation might be integrated into the process.l/

ITI. New Non-labor Mediation Institutions

The four examples that follow describe new institutions that deal with
many types of disputes, including those involving environmental/energy
issues.

A. QOffice of Environmental Mediation (OEM 2/

1. Purpose and Activities

The 0fficc of Environmental Mediation (OEM) was established in 1974
to experiment with techniques for assisting disputing individuals,
organizations, and agencies in reconciling their differences. Sup-
ported by the Ford and Rockefeller Foundations, it can provide re-
sources to suppoirt joint discussions and the services of experienced
mediators.

a. Non Energy-Related Activities

OEM has handled a variety of mediaticn cases, including flood

control, wetlands protection, port development and transporta-
tion system development. Examples of these cases are:

® OEM recently resolved a dispute over a major freeway project
for the Seattie metropnlitan area. A dispute cver the plan
to construct a $500 million addition to the interstate high-

1/
Op.cit., "Developing Methods for Environmental & Energy Dispute Settlement:
°roject Summary."

2/ The jnformation an OEM was obtained primarily vrom interviews with Leah Patton,
co-director of GEM, and a publication "New Approaches to Conflict Resolution,”
Ford Foundation Report, New York, New York, May 1978.
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way system had tied up transportation planning for nearly
20 years. Although an agreement has been reached, the EIS
is still tied up in appeals on its adequacy.

e In concert with the District Court's technical advisor,
OEM mediators worked with Indian tribes, the State cf Wash-
ington, and steelhead sport fishing groups to develop a
viable steelhead management plan for the 1977-78 season,
which was adopted as a Court Order.

@ Late in 1976, OEM was asked by the Commissioners of the
Port of Everett, the third largest in Puget Sound, to in-
vestigate a dispute over the development of Jetty Island.
Environmentalists opposed the Commissioners' plans to develop
the port-owned property. An agreement, signed in 1977, is
now governing the development of this port.

Most recently, the OEM has been formally involved in mediating
disputes involving such issues as zoning, corporate and airport

expansion, and noise containment and control.

Environment/Encrgy-Related Mediation Activities

No OEM mediators have had experience with energy-related media-
tion. Although certain disputes related to energy facilities
have been considered by OEM from time to time, the institution
has not found the conditions right for successfully mediating
such disputes. Either the issues have been too broad in scope
and ill-definec, or the parties have lacked faith in the
Federal government honoring a mediated agreement. The major
energy disputes in that region typically involve pipelines or
nuclcar facilities.
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OEM has recently contracted with the Northwest Federal Regional
Council and HEW in Region X to explore opportunities for media-
tion within the decision-making and permitting processes of six
participating Fedzral agencies. This planned effort is the
closest OEM has come to addressing energy facility disputes. The
aim of the project is to develop a prototype for energy facility
mediation. This involves examining specific aspects of energy
facilities that necessitate nonstandard mediation techniques.

2. Funding

As indicated earlier, OEM is funded primarily by the Ford and Rocke-
feller Foundations.l/ In 1979, these Toundations srovided one-third
of the OEM budget; in previous years, they provided two-thirds. Match-
ing funds have been received from the Federal Regional Councils and
threugh grants from the Pacific Northwest Reqicnal Commission.g/ It
is hoped that these regional, Federal, and state sources will provide
an increased share of future tudgets, as the foundation grants are

due to expire in June 1980. It is also anticipated that a diversified
funding base will help OEM maintain jte independence. The current mix
of 1/3 Foundation, 1/3 Federal-regional, 1/3 state-regional is con-
sidered idez1 from this standpoint.

v In the case of AAA, OEM, and other estabiished mediation institutions, a primary

source of grants for third-party approaches ta conflict resclution has been the
Ford Foundation. According to a Ford Foundation Report ("New Approaches to Con-
flict Resolution," New York, 1978}, Ford presently has three cbjectives for im-
proving society's capacity to manage conflicts and to streamline regulations:

e Strengthening the capacity of existing formal institutions;
o Finding better ways of handling disputes outside of the formal system; and
¢ Identifying specific or general reforms tnat may halp to avoid conflicts or

simplify them.

Promotion of such research and development is not, however, peculiar to the Fard
Foundation. The Rockefeller, Hewlett, and Atlantic Richfield Company foundations
are also promoting environmental mediation.

2/ “New Approaches to Conflict Resolution," Ford Foundation.
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Views and Capabilities Regarding Energy/Environmental Mediation

Since OEM is dedicated to resolving ncn-labor social conflicts, it

believes that it can handle environmental/energy disputes of: (1) the

dispute is contained within the Northwestern region; (2) funding
exists; and (3) the dispute meets certain other criteria regarding

suitability for mediation.

OEM believes that several criteria should be satisfied for it to
mediate energy facility disputes:

# Clear identification of the parties and decision-makers;

e Assurance that the Jisputants agree on the basic need for
the energy facility;

o Specification of the geographical bounaaries of the dispute; and

o Assu.ances by gnvernmer:ital agencies that they will cb-
nperate in implementing any agreement.

The OEM spokesman also expressed concerns about approaches to fund-
ing. Since most of the private foundations are linked (at least in
name) to major U.S. corporations, there may be suspicion of the mo-
tives of the grantors. MNot only might this suspicion stifle the
atmosphere of trust in mediation proceedirgs, it might cause the
resuiting ag-eement to be challenged in court.

Suspicion can focus on 'the Federal funding. Institutions like OEM
might be perceived as pro-goverament, since all levels if govern-
ment are likely to be both the providers of grants and parties



in mediation. For example, when OEM was asked to mediate a dispute
between local county residents and local Native Americans, it spenf
considerable time convincing the Mative Americans that they were not
fact-finders for the Department of the Interior, which had final say 4 ii:,
in the use of the island the Native Americans inhabited. -

According to the spokesman, the alternative of having mediation ser- '731-:
vices paid for on a fee basis also has its drawbacks. Because there L
is an imbalance in financial resources between environmental groups '

and industry and government groups, having the parties pay for media- ‘
tion could be burdensome and thereby discouraging to participation. ST

The spokesman suggested that an improvement in the Federal funding )

process would be for the Federal Regional Councils to coordinate ' -
ard channel grants. Under this approach, organizations like OEM
could more easily maintain their flexibility and independent image. S

B. RESOLVE, Center for Environmental Conflict Resolutionl/ o

1. Purpose and Activities S

RESCLVE is a new nonprofit organization created by a cross-section of l RIS
leaders from the environmental movement, industry, and labor. Its '
purpose is to create a coordinated national effort for resolving environ-
mentai disputes through fact-finding, conciliation, ard mediation tech- o
niques. RESOLVE's goal in promoting use of these techniques is not ;;%ﬁ[i
only tc speed up the process of environmental decision-making, but to .
produce more equitable and environmentally sound decisions.

Y The information on RESOLVE was obtained primarily from interviews with Richard B :iﬁi_%ﬂq
Livermore, RESOLVE Director of Conflict Resolution Services, and: - } fz;,?“
¢ John Busterud: "Its Better to Mediate," EPRI Journal, December 1978. :i_:;_ :
® "Innovative Approaches in Settling Environmental and Resource Disputes,* _ _ i

RESOLVE, Center for Envirormental Conflict Resolution, Palo Alto, California, ;..?;%{%’:Ei

1.8,
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b RESOLVE intends to be flexible in responding to specific opoortu-

nities in this field. It will act as (1) a promoter in furthering
B of voluntary conflict-resolution techniques; (2) an experimenter
in the use of various innovative processes; and {3) a brcker in
arranging for environmental dispute settlement services.

a. Non Energy-Related Activities

RESOLVE has participated in the following experimental field
orojects:

o In the summer of 1973, RESOLVE assisted in identifying issues
during the public participation phase of an EIS on the U.S.
Forest Service's designation of wilderness arzas in Colorado.
a;ff‘ Representatives of the oi :ad gas producers, recreational
B vehicle users, hiking and skiing interests, water suppliers,
ethnic groups, environmentalists, and many others participated.
v RESOLVE's report, submitted in the fall of 1978, was expected
| to “enable the Forest Service to identify che primary issues
and get a sense of the degree of concern on these issues from

each of the interests groups.”l/

- ® RESOLVE has analyzed the feasibility of using negotiation in

o specific disputes. This testing has been applied to such

e issues as: historical preservation; endangered species; ski
- " area vs. local residents and Native Americans; and water

.o development and water procurement. The parties involved

S have been varied: ad hoc chambers of commerce, Native Ameri-

-:} L cans, environmentalists, U.S. Forest Service, local and state
- governments of California, and legislative delegations of

Congressmen and Senators.

Yy John Busterud: It's Better to Mediate," EPRI Journal.






b. Environmental/Energy Mediation Activities

At present, RESOLVE does not have any projects directly related
to energy or energy-facility issues. According to the Director
of Conflict Resolution Services, RESOLVE has avoided projects
in which its Board of Directors has a financial interest in the
outcome.?/ This policy was established to maintain RESOLVE's

image of impartiality.

RESOLVE's Board has balanced representation. Approximately half
of the members are educators and environmentalists, while the

other half are commercial, utility, and construction trade repre-
sentatives. Because RESOLVE places a premium on maintaining its
image of overall impartiality, it 1imits its case load to a manage-
ble level.

2. Funding

Grants from the Atlantic Richfield, Ford, Hewlett, a.d Hearst Founda-
tions provided at least 70% of the RESOLVE budget in 1973. Atlantic
Richfield contributing at least 40% of that tota].g/ Other founda-
tion grants come from EXXON, Fleishman, Cowell, and the Sierra Club.
RESOLVE has numerous contracts with the U.S. Department of Agriculture
and the Forest Service.

RESOLVE's grants, like OEM's, have expiration dates. The Atlantic
Richfield grant will expire in 1982. Although the requests for RESOLVE
aediators from state and public officials are numerous, no state

Y Of the thirteen RESOLVE Board members, one owns a lignite plant. A funding
source is the Atlantic Richfield Foundation.

2/ 0p.cit., EPRI Journal.
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fundinag has been provided. Consequently, no such disputes have
been settled directly by the institution. The question of total
subsidies for dispute settlement services after 1982 remains un-
resolved, although RESOLVE is attempting to obtain grants for at
least 50% of its annual operations.

Views and Capabilities Reqarding Eneyrgy/Ervironmental Mediation

The RESOLVE spokesman saw some obstacles o0 its effectively handl-
ing energy facility disputes:

© The difficulty of maintaining an image of impartiality. As in
the case of OEM and AAA, RESOLVE believes the funding source
can affect the neutral image of the mediator and the institu-
tion. Unlike OEM and AAA, RESOLVE has deliberately avoided
disputes where such doubts are Tikely to be raised. This policy
nas had one side effect: the caseload has been constrained.
Disputes related to a coal-fired power plant or offshore oil
are most likely to be rejected by RESOLVE, at least in the near
term. Although RESOLVE is very interested in energy facility
disputes, it prefers caution to avoid public suspicion.

@ The need for additional personnel. Energy vacility disputes,
becausa they often involve multiple parties and issues, take
time to resolve.

In spite of its reservations about participating in such dis-
putes, ReSOLYE has aciess tu in-house technicai ancé non-techni-
cal personnel for handling environmental/energy matters. A
branch of its services has been established for that purpose.
In the Colorado project, RESOLVE quadrupled its permanent staff
to six. Temporary and part-time staff members, recruited from
the localities involved in the dispute, are, however, the pre-
ferred®means of obtaining additional personnel. Once the staff
is available, RESOLVE typically sets up a four-person mediation

team (mediators, researchers, ard an accountant).
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Mew Jersey Office of Dispute Settlementl/

Purpose and Activities

The New Jersey Office of Dispute Settlement (0DS) is located in the
Department ot the Public Advocate. Established in 1975, it is the
only state agency that mediates community disputes. There are full-
time mediators on the staff. They enter by request of the disputants,
a state agency, or on their own initiative. The Office has a program
of ragular consultations with public and private groups. ODS provides
mediators for community organizations, state government, and business-
es -- group mediatior only. It is the only state agency that can sue
the state government in disputes. The Office also provides training
for the negotiation process.

a. Non Energy-Related Mediation Activities

0DS has handled disputes such as:

¢ The taking of land by the Department of the Interior;

- 0DS mediated a land-use dispute between a shore community
and the Department of the Interior. The issues involved
the acquisition of and usage restrictions placed upon
local land, and inadequate compensation to the town. The
agreement reached specified a wildlife program, £S re-
quirements for new developments, and a joint approach to
revising the compensation plan.

- The safety of a toxic waste disposal facility. Following
an explosion at the Rollins toxic waste disposal facility,
0DS began a seven-month mediation process to bring together

1/

The infcrmation on ODS was obtained primarily from interviews with J. Stanley
Husid, Cnief of ODS and “The Coastal Development Review Process in New Jersey:
Avoiding Disputes and Resolving Conflicts," Environmental Comment, lrban Land

Institute, Washington, D.C., May 1977.

N
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the company, Logan Township, federzl, state and local
government agencies, and a citizen group. An agreement,
reached in June 1978, enabled the plant to reopen under

improved safety and émergency procedures, and vith great-
€r cooperation between the parties.

0 A school boycott on a discrimination issue;

® A compiaint by mothers of school children about *the
safety of buys routes;

6 The nead for road services and maintenance; and

@ The blockage of an entrance to an industrial park by a
center median.

Environmenta]/Energy Mediation Activities

00S has received no requests to mediate energy facility
disputes. Another state agency, the Division of Public
Interest Advocacy in the Department of the Public Advocate,
would be more likely to handle energy facility cases, such
as the siting of a nuclear plant.

The Department of Environmenta) Protection (DEP) recently
instituted new procedures to avoid disputes and resolve con-
i38 Trom ihe state’s resource manage-
ment law, the Coastal Area Facility Review Act (CAFRA). CAFRA
gives DEP final Jurisdiction over specific major construction
proposals -- including residential projects of more than 25
dwelling units, marine terminals, and nuclear power plants --

in an area éncompassing 18 percent of the state. The permit
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application and development review process under CAFRA has five \
major pre-decision phases providing opportunities for resolving

disputes. It also has a post-decision stage, where conflicts

can be resolved administratively without recourse to the courts.

DEP instituted new project design and development review proce-

dures in an attempt to be flexible and responsive during the -

process.l/ . N

Funding

00S is financed by tre State of New Jersey. Only mediation services,
nowever, are state funded; training must be provided by other means. .
The State Law Enforcement agency, with money irom the Federal govern- i,
ment, provides funds to 0DS to train individuals on negotiation methods. '

Views and Capabilities Regarding Energy/Environmertal Mediation -

00S has provided the state and its communities with a mechanism for -~
resolving disputes successfully. Although the Office has not taken
on any energy facility disputes, a spokesman indicated that it would
be capable of and interested in doing so, especially if it were a £
residential community issue. The spokesman also suggested that the

Division of Tublic Interest Advocacy (mentioned above) could do the

same. This office, he suggested, could handle the larger, more com- —
plex disputes. :

e SN
LI

In both cases, it was suqgested that the
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case, as well as its potential length, would determine 0DS's ability
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l/

putes and Resolving Conflicts."

to handle it. Little state money is available, however, for such i
issues; supplemental funding would be necessary. !
= Op.cit., "The Coastal Development Review Process in New Jersey: Avoiding Dis- bE
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0. Clark-McGlennon Associates=
1. Purpose and Activities
Clark-McGlennon Associates is a private, profit-oriented environment/
energy consulting firm established to promote mediation in cases
where the Federal government is a party. It sees its role to be more
as an information clearinghouse than as. a source of mediators. ~..
a. ion Energy-Related Mediation Activities \i
Typical activities for this firm have been: L
N
® Training National Park Service employees in mediation tech- o
niques; and
'/
@ rFacilitating "resource recovery" (gartage recycling)
negotiations. .
11 .
b. Environment/Energy Mediation Activities ?_;
In two cases, Clark-McGlennon nas examined energy issues on its
own. In the other cases, the firm has teamed up with the AAA .
or the Energy Exchange (described later) to tackle energy pro- }ii
blems. These efforts have not, however, concentrated on negotia- N
tion, per se. Recent activities, for example, involved: .
e Examining ways to streamline the state facility permitting
process; and '
o Working with the Nuclear Regyulatory Commission and the Massa- s
chusetts Energy Facility Council to explore the idea of develop-
ing an integrated regional approach to energy facility siting. P
.

Yy The information on Clark-McGlennon Associates was obtained primarily from inter-
views with Suzan Carnduff of Clark-McGlannon. s
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Clark-McGlennon is interested in applying rational decision-
making mechanisms, including negotiation, to energy-related
issues.

Funding

Since Clark-McGlennon is a private, profit-oriented firm, its
source of funds is client fees. Its typical clients are the
U.S. Department of the Interior (with its many bureaus and agen-
cies) and the Massachusetts Facility Siting Council. According
to the Clark-McGlennon spokesman, foundation money is not avail-
atle for a profit-oriented firm.

Views and Capabilities Regarding Energy/Environmental Mediation

The spokesman stated that her firm is capable of handling energy
facility disputes, since 30 percent of the staff has knowledge of
the intricacies of facility siting issues. The only constraint is
that the dispute be confined to the New England region.
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The American Arbitration Association
140 West 51st Street
New York, MNew York 10020

(212) 977-2084

Donald Straus
19/17 and 11/5/79
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1000 Statler Office Building

Boston, Massachusetts 02116
(617) 482-8660

T. P. Schwartz
10/26/79

Clark-McGlennon Associates, Inc.

148 State Street, Suite 300

Boston, Massachusetts 02109
(617) 742-1580

Susan Carnduff
10/25/79
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142 Pleasent Street

Brookline, Massachusetts 02146
(617) 742-1580

David 0Q'Connor
8/23 and 10,/30/79

The Federal Mediation and
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2100 K Street, N.W., Room 402
Washington, D.C. 20427
{202) 653-5290

Edward Hartfield
9/17, 10/16 and 10/23/79

Ford Foundation
320 East 43rd Street

New York, New.York 10017
(212) 573-806C

William Pendleton
10/31/79

Office of Environmental Hediation
Institute for Environmental Studies
University of Washington
230 Engineering Annex, FH-12
Seattle, Washington 98195

(206) 543-6713

Leah Patton
8/29 and 10/30/79







Institution Address & Phone Number
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RESOLVE, Center for Environmental
Conflict Resolution
2010 Massachusetts Avenue, H.W.
Washington D.C. 20036
(202) 347-3767 or (415) 329-152s
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Richard Livermore
10/26/793

State of New Jersey -- Department
of the Public Advocate
Office of Dispute Settlement
P. 0. Box 14} '
Trenton, New Jersey (3625
(609) 292-0275

J. Stanley Husid
10/26/79

Environmental Public Interest Groups

Group Address & Phone Humber

Source & Contact Date

Environmental Defense Fund

1525 18th Street, N.W.

Washington, D.C. 20036
(202) 833-1484

William Butler
11/6/79

Environmental Policy Center
317 Peansylvania Avenue, S.E.
Washington, D.C. 20023

(202) 547-6500

Robert Alvarez
11/9/79

Natural Rescurces Defense Council
1725 1 Street, N.W.
Washington, D.C. 20006

(202) 737-5000

Jonathan Lash
11/7/79

The Sierra Club
330 Pennsylvania Avenue, S.E.
Washington, D.C. 20003

(202) 547-1144

Jonathan Gibson
11/20/79
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Centributors

Affiliations

Cortese, Commissioner

Massachusetts Department of
Environmental Quality Engineering
(617) 727-2693

Curran, Chuck

Coal Policy Project
(202) 833-1930

Emrich, Wendy

Courcil on Environmental Quality
(202) 395-4522

NS

Hackman, Rober:

U.S. Department of Energy, Region X
(206) 442-7280

Kaslow, John

New England Power Company
(617) 366-9011

Lake, Leura

Adjunct Professor or Political
Science -- UCLA
(213) 825-4331

~

Masilli, David

Friends of the Earth
1202) 543-1312

My Gatt, Sam

Executive Office of Environmental
Affairs, Commonwealth of
Massachusetts
(617) 727-5830

Olentine, Chuck

U.S. Department of Energy,
Office of Licensing & Siting
(202) €33-8630

Sanderson, Debra

Energy Impacts Project, Massachusetts
Institute of Technology
(617) 492-3207 -
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Contributors

Affiliations

Schroeder, Christopher

Faculty at Duke University Law School
(919) 684-3062

Sheets, Edward

Cnerial Assistant to Senator Magnuson
(No phone number available)

Stein, Robert

Environmental Mediation International
(202) 457-0457

Whysong, Karen

U.S. Department of Energy, Region X
(206) 442-1746

Hcodcock, !en

U.S. Department of Energy, Economic
Regulatory Administration
(617) 254-6030
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