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SUMMARY

The Racketeer Influenced and Corrupt Orgarizations Act (RICO)

introduces investigative and remedial tools for criminal
prosecutions. These materials examine the application of
RICO's "entity" concept and forfeiture remedies in the
event of corporate and group criminal liability. The
examination begins with the historical foundations of
corporate criminal liability. Next, the materials
examine specific elements necessary to establish "entity"
liability and the extent of RICO forfeiture remedies ornce
liability is established. The circuit courts are divided
on the issue of what interests are forfeitable; an issue
that is crucial to the effectiveness of corporate and
entity liability generally. Finally,the materials con-
sider the alternative remedies for entity liability and

the efficiency of each.




INTRODUCTION

1l Title IX of the Organized Crime Control Actl-reSulted
from congressional Tecognition of the dangers posed by the
infiltration of organized crime into our economic system. New
investigative and remedial tools were authorized by Title IX
of the Act, entitled Racketeer Influenced and Corrupt Organ-
izations (RICO) (18 U.S.Cc. §1961 et. seq.). The Primary
objective of Title IX was the eradication of organized crimez,
but the act was not limited to orjanized crime.3

12 As finally enacted, RICO expanded entity as well as
individual liability. Entzzy liability is vicarious, since no
entity itself can act; the corporate or other entity's agent's
conduct is imputed for the purpose of liability Not only may
criminal fines be so imposed, but "any interest acquired or

maintained... in violation of section 19624 [can be]...

forfeited." These materials will examine the application and

lpub. L. No. 91-452, 84 stat. 922 (1970) .

2Statement of Findings and Purpose, Pub. L. No. 91-452, 84
Stat. 922-23 (1970).

3E.g., United States v. Parness, 503 F.2d 414 (24 Cir. 1974),
cert. denied, 419 U.S. 1105 (18975) (Persons include white
collar criminals not just members of organized crime).

‘18 U.s.C. §1962 (1976). Section 1962 (a) prohibits investment
of proceeds from a pattern of racketeering activity. Section
1962 (b) prohibits acquiring ownership or lesser interests
through a pattern of racketeering activity Section 1962 (c)
prohibits ¢onducting a pattern of racketeering activity

while engaged in the affairs of an enterprise. Section

1962 (d) prohibits conspiring to violate any of the above!

1145




scope of entity criminal liability under R.I.C.O. and the comparative

efficacy over traditional criminal sanctions.

The History of Entity Criminal Liability

43 Both in the United States and England, the earliest cases

held that a corporation or other entity could not commit a crime.

Without a mind, it could not formulate a criminal intent, and
without a body it could not be punished by imprisonment or
death.6 The law of corporate criminal liability, however, soon
borrowed principles from the civil law and grew with the ex-
panison Qf vicarious liability in tort. 1In the sixteenth
centﬁ;y, a master was liable for the torts of his servant
only if he expressly commanded the servant to perform the
particular act.7 Due to the vagaries inherent in the notion
of command, however, the theory of express command proved
impracticable and yielded to the theory that the employment
itself implies a fictional command, from the master to the

servant, to engage in particular acts.8 Courts eventually

abandoned the fictional command theory and adopted instead

5Anonymous, 88 Eng. Rep. 1518 (K.B. 1701); 1 W. Blackstone,
Commentaries 476 (8th ed. 1788).

6w. LaFave & A. Scott, Criminal Law 228 (1972).

7See Wigmore, Responsibility for Tortions Acts: Its History,
Harv. L. Rev. 315, 383 441 (1894).

8See e.g. Hern v. Nichols, 91 Eng. Rep. 256 (1708).

1146

10

11

12

the doctrine of respondeat superior.9

14 The first extension of vicarious criminal liability

to a corporation, by the United States Supreme Court, occurred

in the 1909 landmark case of New York Central R.R. v. United

States. Defendant carrier was indicted under the Elkins
11 . . :
Act for making illegal rebates to a skipper. The statute
carried a presumption that acts of agents or employees of
common carriers were deemed to be the acts of the corporation.
Although Congress, in enacting the statute, contemplated
extending only vicarious civil liability, the Court held:
Applying the principles governing civil liability
we go only a step farther in holding that the
act of the agent, while excercising the authority
Qelegated to hlm:.. may be controlled, in the
interest of public policy, legimating his act

to his employee and imposing penalties upon
the corporation for which he is actin 15

15 With this sweeping stroke, the Court rendered coexten-
sive the scope of ‘a corporation's criminal liability for its
agents' conduct with civil liability for its agents' torts.
Moreover, the Court's language does not distinguish between an-
agent's acts and his mental state. Consequently, attributing

to the corporation the agent's acts as well as his mental state

9w. Prosser, The Law of Torts 459 (4th ed. 1971).

212 U.S. 481 (1%09).
32 Stat. 847 (1903) (current version at 49 U.S.C. §41 (1976).

212 U.S. 481, 494 (1909).
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. 13
i i ccountability.
involves the same principles of a y

1 ’ reme
In United States v. Illinois Central R.R. the Sup

16

irmed the validity of New York Central and placed

Court reaff

its imprimatur on the expansion of the holding eliminating
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i i crime
an agent or emplovee of the corporation commits a

... 16 . . £it
within the scope of his authority and with intent to bene
- L

imi iabilit 36 Yale L.J.
13 igerton, Corporate Criminal Llab{llyx, ;
82§ee8§§‘(l927) [hereinafter cited as Edagerton]; LaFave

& Scott, supra note 5, at 229.

14303 U.S. 239 (1938).

15Id at 244. For a vigorous defense of the federal rule,
seE_élkins, Corporations and the Criminal Law: An Uneasy
Alliance, 65 Ky. L. J. 73, 124-129 (1976) . In contrast to the
American rule, with which only the English concur, most civil
law jurisdictions either reject corporate criminal 11aplllty

in toto (for example, the Phillipines and Czechoslovakia), or
Iimit it either to narrow regulatory offenses (France, Belgium,
Japan) or offenses for which the legislature has expressly 4
included corporate liability (German¥). Mueller, Mens Rea an
the Corporation, 19 U. Pitt. L. Rev. 21, 29-35 (1957).

- th \'\vho. ay ’ Ja'th
co

- - . "‘ p'c.
"High manacerial acent" 1is defined as "an o;§iger
of a corporatior or an unincorporated association,

L148

the corporation.l7

I. Elements of Entity Liability Under RICO

Who May Be Liable

47 Section 1962 of Title IX Proscribes conduct by any person.l8

The statute defines 'person' as including,"any entity capable

of holding a legal or beneficial interesv in property."19 This
definition is not exhaustive, but illustrative of the scope

of "persons" under RICOZ? According to the statute's

specific mandate, its pProvisions are to be liberally construed21

and this definition has been so read.22

(16 cont'd)

or in the case of a partnership, a partner, or any
other agent of a corporation or association having
duties of such responsibility that his conduct may
fairly be assumed to represent the policy of the

coporation or association." Model Penal Code §2.07(4)
(c) (1962).

Ill. Rev. Stat. §§ 5-4, 5-5 (1961); N.Y. Penal Law §20-20
(McKinney 1975); 18 Pa. Cons. Stat. Ann. §307 (a) (3)
(Purdon 1973); Model Penal Code §2.07 (1962) .

17 ,
1l U.s. Natlonal.Commission on the Ref

. orm of Federal Criminal
Laws, Working Papers 163 (1970). [hereinafter citegq as Working
Papers].

18

18 U.s.C. §1962 (1976) .

1918 u.s.c. s1961 (3).

20This definition uses the word "include" not "is", "are", or
"means" as in other definitions under RICO. See, e.g.,
18 U.s.C. §1961 (1), (2), (5) or (6) (1976).

lOrganized Crime Control Act of 1970. Pub. L. No.
91-452 §904 (a), 84 Stat. 947.

°2y.5. v. Campanale 518 F.2g 352, 363, (9th Cir. 1975).

"persons not limited to members of Organized Crime". cf

United States v. Parness, 503 F.24 430 (24 cir. 1974),

cert. denied, 435 U.S. 1105 (1276) .
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How Liability is Incurred: "Enterprise"

18 Liability of the entity is necessarily vicarious.

The federal courts follow the doctrine of respondeat superior.

Consequently, any agent's act will be imputed to the entity
as an imprimatur ‘on which to base the entity's liability.23
RICO is violated when a person acquires or maintains through

an investment or conduct constituting a pattern of racketeering

o . . .24
activity an interest in or control of an enterprise or

conducts or participates in the conduct of an enterprise's

N.Y. Central R.R. v. United States 212 U.S. 481 (1909).

18 U.S.C. §1962 (a) & (b) (1976)

"(a) It shall be unlawful for any person who has
received any income derived, directly or in-
directly from a pattern of racketeering activity
or through collection of an unlawful debt in
which such person has participated as a
principal within the meaning of section 2,

title 18, United States Code, to use or

invest, directly or indirectly, any part

of such income, or the proceeds of such

income, in acgquisition of any interest in, or
the establishment or operation of, any enterprise
which is engaged in, or the activities of which
affect, interstate or foreign commerce. A
purchase of securities on the open market for
purposes of investment, and without the
intention of controlling or participating in

the control of the issuer, or of assisting
another to do so, shall not be unlawful under
this subsection if the securities of the

issuer held by the purchaser, the members

of his immediate family, and his or their
accomplices in any pattern of racketeering
activity or the collection of an unlawful

debt after such purchase do not amount in

the aggregate to one percent of the outstanding
securities of any one class, and do not confer,
either in law or in fact, the power to elect

1150

affairs through a pattern of racketeering activity.25

Central to each category of violations is the coneept of

enterprise under RICO.

19 "Enterprise includes any individual, partnership, corp-

oration, association or other legal entity, and any union

or group of individuals associated in fact although not

. 126 D Ao s .
a legal entity.' This cefintion is also jillustrative rather

than exhaustive. An enterprise under RICO has been

liberally construed to include private businesses,27

27 .,
United States v.

(24 cont'q)

one or more directors of the issuer.

"(b) It shall be unlawful for any person
through a pattern of racketeering activity

or throggh collection of an unlawful debt

to acquire or maintain, directly or indirectly-
any interest in or control of any enterprise
which is engaged in, or the activities of which
affect, interstate or foreign commerce.

18 U.S.C. §1962 (c) (1976).
"(c) It shall be unlawful for any person employed

by or associated with any enterprise engaged in,

or tbe activities of which affect, interstate or

fgrelgn commerce, to conduct or participate,

directly or indirectly, in the conduct of

such enterprise's affairs through a pattern

of racketeering activity or collection of

unlawful debt.

"(4) ;t shall be unlawful for any person to

conspire to violate any of the provisions of

subsections (a), (b), or (c) of this section."

26

18 U.S.C. §1961 (4).

Marubeni, 611 F.24 763 (9th Cir. 1980).

1151
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. C . 29
illegitmate associations of individuals

. 30
and associations of individuals and corporations.

. 28
labor unions,
The

holdings regarding the status of government agencies as

31

enterprises, however, are inconsistent.

$10 The only limitation on the scope of "enterprise" is

that it must affect interstate commerce.

Pattern of Racketeering Activity

33
$11 The acguisition under section 1962 (a) or (b)

Supp. 55 (S.D.N.Y. 1977),

*Synited States v. FPield, 432 F. 439 U.S. 801

: X | 3
aff'd, 578 F.2d 1371 (2d Cir.), cert. dismissed,

(1978)

29 i Elliott, 571 F.2d 880, 898 (5th Cir.),
United States v. R :
ceiie dgnied, 439 U.S. 953 (1978), where the court held:

"There is no distinction for 'enterprisef
purposes, between a duly formed corporation

i 1
that elects officers and_holdg annua
meetings and an amoeba~like infrastructure

S "
that controls a secret criminal network.

30 i ates v. Thevis, 474 F. Supp. 134,
133?390?;FS? 2§.t1§79). The association includedtseveral
corporations and individual§ associated to conguc a
pornography business. The 1ilic1t nature of the
association is not a determing factor.

31See United States v. Mandel, 415 F. Supp. 99?, 1022
(b. Md. 1976). The court held that congress did not

i tate government to be included in the
ézgigit?oi of egterprise. But cf. United States v. Frumento,
563 F. 24 1083 (3d Cir. 1977), ce;t denied, 43? U.S.

1072 (1978). The Third Circuit disagreeq and 1ncl§§eq a
Bureau of Cigarette and Beverage Taxes in the definition

of enterprise.

32Interstate telephone calls, mailings or purchases have been
adequate to satisfy this condition. See, e.qg.,

United States wv.

Elliott, supra note 29.

3318 y.s.c. §1962 (a) & (b) (1976).
1152

must be with money directly or indirectly from or by acts
through a pattern of racketeering activity. Conduct
violative of section 1962 (c)34 must also form a pattern.
Section 1961 (1) defines and limits racketeering activity

to enunerated federal and state offenses.35 A pattern,
"requires at least two acts of racketeering activity, one

of which occured after the effective date of this chapter and

the last within ten years (excluding any period of imprisonment)

‘18 u.s.c. s1962 (c) (1976) .

18 U.S.C. §1961 (1) (1976) .

"As used in this chapter-
"'racketeering activity' means (a) any act or threat
involving murder, kidnapping, gambling, arson,
robbery, bribery, extortion, or dealing in narcotic
or other dangerous drugs, which is chargeable

under State law and punishable by imprisonment for
more than one year; (B) any act which is indictable
under any of the following provisions of title ls,
United States Code: Section 201 (relating to
bribery), section 224 (relating to sports

bribery), sections 471, 472, and 473, relating to
counterfeiting), section 659 (relating to theft
from interstate shipment) if the act indictable

under section 659 is felonious, section 664 (relating
to embezzlement from pension and welfare funds),
sections 891-894 (relating to extortionate credit
transactions), section 1084 (relating to the
transmission of gambling information), section
1341 (relating to mail fraud), section 1343
(43lating 1343 (relating to wire fraud),

section 1503 (relating to obstruction of justice),
section 1510 (relating to obstruction of criminal
investigations), section 1511 (relating to the
obstruction of State or local law enforcement),
section 1951 (relating to interference with
commerce, robbery, or extortion), section 1952
(relating to racketeering), section 1953 (relating
to interstate transportation of wagering

1153
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after commission of a prior act of racketeering activity.

$12 Sporadic activity is not sufficient to establish a
pattern. Racketeering acts must be related such that they
constitute a common scheme. The relationship must be proven
not between each act, but between the acts and the enterprise

. . 37
to establish a section 1962 (c) violation.

(35 cont'd)

' paraphernalia), section 1954 (relating to
unilawful welfare fund payments), section 1955
(relating to the prohibition of illegal
gambling businesses), sections 2314 and 2315
(relating to interstate transportation of
stolen property), sections 2421-24 (relating
to white slave traffic), (C) any act which
is indictable under title 29, United States Code,
Section 186 (dealing with restrictions on
payments and loans to labor organizations)
or section 501 (c¢) (relating to embezzlement
from union funds), or (D) any offense involving
bankruptcy fraud, fraud in the sale of
securities, or the felonious manufacture,
importation, receiving, concealment, buying,
selling, or otherwise dealing in narcotic or
other dangerous drugs, punishable under any
law of the United States;

3618 y.s.c. §1961 (5) (1976).

(5) 'pattern of racketeering activity' requires at
least two acts of racketeering activity, one
of which occurred after the effective date of
this chapter and the last of which occurred
within ten years (excluding any period of
imprisonment) after the commission of a prior
act of racketeering activity;

37

cert. denied, 439 U.S. 953 (1978). The Court also elaborated on
two cases reaching different conclusions:

See, e.g., United States v. Elliott, 571 F.2d 880, 899 (5th Cir.),

We note that at least two district courts have
construed "a pattern of racketeering activity",

1154
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913 Collection of an unlawful debt, however, may also violate
section 1962 (a) or (b):38 subsection (a) if proceeds of

the debt are used to invest or acquire an énterprise; subsection
(b) if through collection of the debt an interest or an
enterprise is acquired. Only one such act is required to

violate RICO in this fashion.

C. Elements Peculiar to Entity Liability

Scope of Employment or Authority

114 Scope of authority is one of two elements that dis-
tinguishes entity liability from individual liability.
Courts, however, rarely discuss the scope of employment or

authority in the criminal context. Nevertheless, a distinct

(37 cont'd)
as used in the Act, to require that the two
or more acts of "racketeering activity" be
interrelated. United States v. White, 386
F. Supp. 882, 883-84 (E.D. Wis. 1974); United
States v. Stofsky, 409 F. Supp. 609, 614 (S.D.N.Y.
1973). On its face, however, the statute does not
require such "interrelatedness", and we can perceive no
reason for reading it into the statutory definition.
18 U.S.C. §1961 (5). There is no constitutional
principle that would prevent Congress from labeling the com-
mission of two crimes within a specified
period of time and in the course of a particular type
of enterprise a "pattern"” of activity, whether
or not a sequence of two similar acts amounts
to a pattern as that term is ordinarily
understood.

Id. at 898 n. 23.

3814 y.s.c. §1962 (a) and (b) (1976). This theory has not
been used to prosecute any RICO violators, in any reported
decisions.
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pattern emerges. In jurisdictions following the federal

rule of respondent superior, it is the employee's function

ather than his position or title that determines his authority
r

. 39
to bind the corporation in a criminal transaction. It

is not necessary, on the otherhand, te identify a single, culpable
individual. A corporation acquires the collective
knowledge of its employees and will be liable notwithstanding

that no one employee comprehended the unlawfulness of the

40 s
totality of the individual acts. In addition, acts

committed outside the scope of employment may serve to -

pinad the corporation provided the acts are subseguently

41
ratified or adopted.

115 wWhere the individual actor is an agent rather than an

! i mi i tors
391n United States v. George F. Fish, Ipiéédc;;m;niéwvizizl
i f 1942 commi
he Emergency Price Ac? o} . . :
Zilzsman wege held sufficient to bind the corporation. Th

court held that

"[N]Jo distinctions are made ...‘betwee? gfficers and
agents, or between persons holding p95+t%ons"
involving varying degrees of responsibility.

154 F.2d8. 798, 801 (2d4. Cir.), cert. denied 328 U.S. 869 (1946).

"hi ial Agent"
however, follow the hlgh_Mgnagerla )
?i?g Siiziz'only a high management official of the board of

i can bind the corporation. .
2;§eg?;f5Model Penal Code §2.07 (4) (c) (1962); N.Y. Penal Law

§20.20 (McKinney 1975).

0, 738
40ynited I.M.E.-D.C., Inc., 381 F. Supp. 730,
States v. T.I.

(wugltsg. 1974); United States v. Sawyer Transport, Ingt.:r,1 i
335 é. Supp. 29 (D. Minn. 1971), aff'd 463 F.2d. 175 ( ir.

1972).

41Continental Baking Co. v. United States, 281 F.2d4 137, 149
(6th Cir. 1960).

1156

employee, the test is whether the agent acted within the scope

of his authority. Scope of authority is broader than
employment because it includes acts committed pursuant to
implied and apparent, as well as actual authority.42 This
rule extends corporate liability consistent with the rule
denying to corporate defendants the defense of ElEEE.Xi£§§'43
In each case, the corporation is denied the possibility of
holding out its agents to third parties for the purpose

of committing a crime and then later repudiating the agent's

authority.
$il6 Only a few reported decisions involving RICO have
impo

sed liability upon the corporation or other entity.44

*

425. Rep. 553, 96th Cong., 24 Sess. 81 (1980). See also Continental
Baking Co. v. United States, 281 F.2d 137, 150 (6th Cir. 1360)
(apparent authority of general manager held sufficient to

bind corporation). Apparent authority arises from manifestations

Restatement Second of Agency §8 (1958).

United States v. Steiner Plastics Mfg. Co., Inc. 231 F.24

149, 153 (24 Cir. 1956); Continental Baking Co. v. Uniteqd
States, 281 F.2d4 137, 149-50 (6th Cir. 1969); United States V.
Van Riper, 154 F.2d 492 (3d Cir. 1946); C.I.T. Corporation v.
Unitgd States, 150 F.2d 85, 89 (9th Cir. 1945); United States
V. Mirror Lake Golf & Country Club, Inc., 232 F. Supp.

167, 172 (1964); People v. Aquarian Age 2000, 85 Misc.

2d 504, 507, 380 N.Y.S. 2d 545 (Sup. Ct. Queens Co. 1976).

44See generally, United States V. Parness, 503 F.24. 430;
United States v. Marubeni, 611 F.24. 763 (9th Cir. 1980);
United States v. Thevis, 474 F. Supp. 134, (N.D. . Ga. 1879);
United States v. Grande, No. 78-5056 (4th Cir. 1980).

United States v. Elliott, 571 F.24 880 (5th Cir.) cert. denied
99 s, Ct. 349 (1978).
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In these cases, the issue of scope of authority was not
discussed, apparently for two reasons. First, in most

cases the individual actor was either owner or chief

operating officier of the enterprise.45 Scope of

authority is generally determined by an employee's function.46
Conseqguently, that the illegal acts were within +these actor's
scope of authority may be easily infered from their broad
function to run the company .

117 RICO's express language offers a second explanation.

In two recent cases involving a lesser employee47 and an agent,48
the court failed to discuss scope of authority separately. At
first glance this could be troublesome; however, closer scrutiny
clarifies this result. These, as well as all of the above cases,
49

involved prosecutions under section 1962 (c) The relevant

language states, "It shall be unlawful for any person employed by

or associated with any enterprise ... to conduct or participate

directly or indirectly in the conduct of such enterprise through

a pattern o  racketeering activity." Incorporated in

SSee e.g. United States v. Huber, 603 F.2d4 387 (24 Cir. 1979).

4GSee generally Note, 50 Geo. L. J. 547, 552 (1962).

"United States v. Marubeni, 611 F.2d 763 (9th Cir. 1980).

8United States v. Thevis, 474 F. Supp. 134 (N.D. Ga. 1979).

4918 U.s.c. §1962 (c) 1976.
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the expressly proscribed conduct, therefore, is a requirement

of relatedness to the affairs of the Corporation. Most
courts liberally construe "scope of authority" to include
anything occuring during job related activity.50 Thus,
proof of one express element oir §1962 (c) - conduct in
affairs of the enterprise - satisfies a second element:
imputable acts within the agent's scope of authority.

Y18 This was demonstrated in United States v. Nerone 51

The trial court convicted appel}ants of violating §1962 (c) .
Two of the appellants worked for Maple Manor Inc., which

operated a mobile home park. They had participated in an illegal
gambling operation in an associatés mobile home renting

space in Maple Manor's park. Their acts were imputed to

Maple Manor therefore finding the enterprise liable also.

The Seventh Circuit, however, reversed the RICO conviction
because the government had not proven that the imputable

acts were conducted in the affairs of the enterprise.52

Consequently, neither Maple Manor nor appellants hag violated RICO

5OUnited States v. Hangar Ore, Inc., 563 F.2d4 1155, 1158

(5th Cir. 1977); United States v. Steiner Plastics Mfg. Co., Inc.
231 F.2d. 149 (2dcjr, 1956) and United States v. Armour & Co.,

168 F.2d 342 (3d Cir. 1948). For a detailed discussion see also
Developments in the Law - Corporate Crime: Requlating Corporate
Behavior Through Criminal Sanctions; 92 Harv. L. Rev. 1227, (1979).

“lunited States v. Nerone, 563 F.2d 836 (7th Cir. 1977).

213, at 852.
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E 2

Intent to Benefit the Corporation

119 In addition to proof of acts within his scope of
authority, intent to benefit the corporation is the

second distinguished element of entity liability. The
corporation must be the intended beneficiary of the criminal
conduct. If it is, the entity will be liable even if the
act was misguided, or if the corporation received no actual
benefit.53 Although, according to the federal practice, the
agent's position or title does not affect his power to bind
the corporation, i§ may be probative of whether the actor
intended to beﬁéfit the corporation.54

420 The factual circumstances necessary for proof of some
elements under RICO raise a strong inference of intent to
benefit the corporation. This could explain why this issue
has not been discussed in most reported cases. Proof that
conduct is "in the affairs of an enterprise" would usually
support an inference that it was engaged in with intent

to benefit the corporations.

121 Further light is shed on this aspect of the reported

cases by the nature of RICO prosecutions where entity liability

was imposed. The alleged predicate offense in the majority

of cases was fraud or bribery. The immediate object was to

53Old Monastery Co. v. United States, 147 F.2d4 905 (4th Cir.),
cert. denied, 326 U.S. 734 (194%).

54Standard 0il Company of Texas v. United States, 307 F.2d4 120,
127 (5th Cir. 1962).
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procure more busines for the corporation. Intent to benefit
can reasonably be inferred from proof of this sort of
predicate offense and has not been an issue on appeal.

422 Presumably, actions brought under section 1962 (a) or
(b)55 would prominently discuss the issues of "scope of
authority" and "intent to benefit the corporation”". The
liberal construction of these elements of entity liability,
however, compels the conclusion that these issues would
rarely impede entity liability under RICO.

Scope of Entity Liability

%23 The effectiveness of a criminal sanction as a deterrent
depends in part upon its extent.56 Vidolation of section 1962
may subject a corporation or other entity to a $25,000 fine
and possible forfeiture under section 1963 (a)57 or (b).

Section 1963 (a) has express limitations upon its extent. It

provides:

°%18 U.5.C. §1962 (a) & (b) (1976).

~6 See generally: Regulating Corporate Behavior 94 Harv. L.
Rev. 1227 (1979).

5718 U.S.C. §1963 (a) (1976). 1In general deterrence goals
underlie corporate criminal sanctions. Offenses committed

by corporations are punished almost exclusively by criminal

fines. Ultimately, the effectiveness of the corporate fine

depends upon the entity's ability to pass the cost on to its

customers. Correctional aims, therefore, are inhibited by

fines set so low that their imposition can be regarded as a

cost of doing businesss. Mueller, Mens Rea and the Corporation

19 U. Pitt. L. Rev. 21,42 (1957) and Regulating Corporate Behavior
94 Harv. L. Rev. 1227, 1236 (1979).
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"Whoever violates any provision of section 1962

of this chapter shall be fined not more than
$25,000 or imprisoned not more than twenty years,
or both, and shall forfeit to the United States (1)
any interest he has acquired or maintained in
violation of section 1962 and (2) any interest 1n
security of, claim against, or property or
contractual right of any kind affording a source of
influence over, any enterprise which he has
established, operated, controlled, conducted,

or participated in the conduct of, in violaticn of

section 1962."

o 61 .
punishment. But the forfeitable interest is limited to
a present interest. The right to future re-acquisition
of such interest is maintained by the individual. 1In

. . 62 . .
United States v. Rubin, the Fifth Circuit overturned a lower court

ruling, barring the defendant from ever holding union office

62a

again. After examination of the statute's language and

Section 1963 requires a nexus between the forfeitable interest’ legislative history, the court concluded that RICO forfeiture

58

and the violation of §1962. This distinguishes RICO "contained no prophylactic ban on holding future offices."®3

forfeiture from the general forfeiture of estate outlawed

by Section 3563 of the United States Code.59 This distinction has

What is a Forfeitable "Interest"?

125 This issue has created the most controversy in decisi
satisfied the courts as to the constitutionality of Section Y SerErens
es (o) o involving vicarious entity liability. It has been argued
3 (a).

. that the words "any interst" should be limited only to
124 RICO forfeiture has alsc been sustained against Eighth
things, "acquired or maintained in violation of section 1962."
Amendment challenges that it constituted aruel and unusual
No similar controversy has developed regarding forfeitable

interest under section 1962 (a) or (b) which necessarily

involve an acquired enterprise or interest.64

Nonetheless, decisions involving violations of i
58g.e e.g., United States v. Grande, No. 78-3056 at 38 ’ g section 1962 (c)

(4th cir. 1980); United States v. Manino , No. 79 Cr. 444
(s.D.N.Y. April 23, 1980); United States v. McNary,
No. 78-2102 at 13-15 (7th Cir. April 23, 1980); United

States v. Nerone 563 F.2d #36 (7th Cir. 1977). This
requirement has given only one court difficulty. 1In United
States v. Marubeni, 611 F.2d 763 (9th Cir. 1980), the nexus the
court analyzed was not between the violation and the interest
but between the linguistically similar section 1962 (a) and the
forfeiture provision. Id. at 766. The violation, however,

was of §1962 (c).

61 .
See United States v. Aleman, 609 F.2d 298 (24 Cir.).,

cert. denied, 100 S.Ct. 1345 (1979); United States v. Thevis,
474 F. Supp. 134, 142 (N.D. Ga. 1979), and United States v,
Grande, N. 78-5056 at 38-39 (4th Cir. April 21, 1980).

62, . .

United States v. Rubin, 559 F.2d 975, 991-93 (5th Cir. 1977),
vacated and remanded, 99 S. Ct. 66 (1978), reinstated in relevant
part, 591 F.2d 278 (5th Cir. 1879).

2313, at 991-93.

5918 uU.S.C. §3563 (1948).

60See United States v. Grande, No. 78-5056 at 38-39 (4th Cir.
April 21, 1980); United States v. Thevis, 474 F. Supp. 134, 141
(N.D. Ga. 1979).

6314. at 993.

64 .
Sge, e.g., United States v. McNary, No. 78-2102 (7th Cir.
April 29, 1980).
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®CUnited states v. Marubeni 611 F.2d 763, 766 (9th Cir, 1980).
67

68

have reached contrary results as to whether income from a

pattern of racketeering activity is a forfeitable interest.65
In a departure from earlier circuit court opinions o R
following a policy of liberal construction, the Ninth Circuit

. . 66
held illicit income was not a forfeitable interest.

126 In United States v. Marubeni, the Ninth Circuit

. . o 67
limited "any interest" to those "in any enterprise".

The corporation was convicted of conducting an enterprise

through a pattern of racketeering activity, in violation of

section 1962. The government sought forfeiture of income

from contracts illegally procured. Reasoning that "any

See, €.9., United States v. Smaledone, 583 F.24 1129, 1133
(10th Cir. 1978), cert denied, 439 U.S. 1119 (1979)
(restaurant forfeited); United States v. Hawes, 529 F.24 472
(5th Cir. 1976) (cash compromise in lied of four vending machine
companies); United States v. Huber, 603 F.2d4 387 (24 Cir. 1979)
(cash compromise in lieu of forfeiture of three companies). Howeve
these decisions do not discuss the forfeiture aspect., But cf.
United States v. Marubeni, 611 F.2d 763 (9th Cir. 1980) and
United States v. Thevis, 474 F,. Supp. 134, 142 (N.D. Ga. 1979)
These decisions exhaustively discuss forfeiture and conclude
that only the violator's interest in an enterprise, not income or
other interests with nexus to the violation, were forfeitable.
Cf. United States v. Grande, N. 78-5056 (4th Cir. April 21, 1980)
(50% interest in an enterprise forfeited by the violator;
no discussion, however). 1In light of the statute's language,
this limitation appears wrong. See notes 66-88 ang
accompanying text infra. T

.....

Id. at 769,

Id. at 766.
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interest" was ambiguous the court concluded:

(1) That the Statutory purpose was to prevent
infiltration of legitimate businessges therefore
Oonly interest in businesses need be forfeited.

(2) That the linguistic similarity between §1962
(a) and (b) and §1963 (a) meant they must intend
the same meaning, thus "in any enterprise"
should be added to §1963 (a).

(3) That §1962 (a) and (b) refers to income and
§1963 (a) contains a one percent investment
eéxception which would both be surplusage
if income was a forfeitable interest for
violation of 1962 (c) and

(4) That the legislative history requires 69 -
the stricter interpretation of "interest",. -

These conclusions are contrary to the express language and

purpose of the statute and to its legislative history.

Analysis of these conclusions will indicate their short-
. 70
comings.

127 Interest is a word of common usage and is not defined

in the statute. It may be defined as the most general term

to denote a right, claim, title or legal share in something.7l

It is a general tefﬁﬁgnd should ihciﬁde'ihcome, which is

a lesser share. Use of a general term with a common known

®90nited states v, Marubeni, 611 F.2d 763 (9th Cir. 1980)
( sUMMaYy OF The noldingjy.

7OFor an exhaustive analysis of the Marubeni decision,

see Trojanowski, RICO Forfeitures, in 1 Technigues in the
Investigation and Prosecution of Organized Crime- Materials

on RICO 354 (G. Robert Blakey ed. 1980). [Hereinafter cited as
1 Materials on RICO. ]

71Black's Law Dictidnary 729 (5th ed. 1979).

1165

o T B R IR —~—




meaning reflects no ambiguity. Resort to other sections of
the statute was therefore unnecessary.72

128 Assuming arguendo that resort to other sections was
proper, evidence of congressional intent is best found in
its statement of purpose. The Marubeni court chose to
focus upon the narrow intent "to prevent infiltration of
legitimate business." Congress expressly stated a broader
purpose: "to seek the eradication of organized crime."’3

Congress further stated the intent to provide "enhanced

.sanctions and new remedies to deal with the unlawful activities

721n this connection, Mr. Justice Jackson once stated that

Resort to the legislative history is only justified
where the face of the Act is inescapably ambiguous,
and then I think we should not go beyond committee
reports, which presumably are well considered and
carefully prepared.

... It is the business of Congress to sum up its own
debates in legislation. Moreover, it is only the
words of the bill that have presidential approval,
where that approval is given. It is not to be
supposed that, in signing a bill the President
endorses. the whole Congressional Record.

.... By and large, I think our function was well

stated by Mr. Justice Holmes: "We do not
inguire what the legislature meant; we ask
only what the statute means." Holmes, Collected

Legal Papers, 207.

Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384,
395-97 (1951) (Jackson, J.; ccncurring opinion).

73pub. L. No. 91-452, 84 Stat. 922-23 (1970).
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of those engaged in organized crime."74 The Ninth Circuit's

narrow interpretation of congressional purpose is contrary

to the broader purpose stated in the act. If congress intended
to narrowly define interst, it could have added the words

"in any enterprise",

129 The statute contains a specific mandate that its
provisions shall be construed liberally.75 Liberal

construction of this provision would be more, not less
inclusive as in Marubeni. Strict construction of a criminal
statute can be waived by express congressfbnal intent.76
A majority of federal courts have recognized this and

construed RICO provisions liberally.77

I4d.

75pub. L. No. 91-452, 84 Stat. 947, Title IX, §904 (a) (1970).

76Eisen, Liberal Construction under RICO, in IV Techniques
in the Investigation of Organized Crime: Materials on RICO
(G. Robert Blakey ed. 1980)

77The overwhelming majority of the courts have adhered to
RICO's liberal construction clause. See United States v.
Swiderski, 593 F.2d 1246, 1248 (D.C. Cir. 1978); United States v.
Elliott, 571 F.2d4 880,899 (5th Cir.), cert. denied, 439 U.S.
953 (1978); United States v. Forsythe, 560 F.2d 1127,

1135-36 (3d Cir. 1977), cert. denied, 435 U.S. 951 (1978);

691 (5th Cir. 1977); cert. deniea, 43> U.S. 951 (1978);

United States v. Kaye, 556 F.2d 855, 860 n.7 {(7th Cir.),

cert. denied, 434 U.S. 921 (1977); United States v. Brown,

555 F.2d 407, 416 (5th Cir. 1977), cert. denied, 435 U.S. 904
{1978); United States v. Altese, 542 F.2d 104, 106

(2d Cir. 1976), cert. denied sub nom. Napoli v. United States,
429 U.S. 1039 (1977); United States v. Parness, 503 F.2d

430, 439 (24 Cir. 1974), cert. denied, 419 U.S. 1105 (1975);
United States v. Vignola, 464 F. Supp. 23, 29-30 (E.D. Pa.
1975). Contra, United States v. Mandel, 415 F. Supp. 997,
1022 (D. Md. 1976).
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q i e's
i30 The Ninth Circuit again dlsrega{:ded the statut
I

i ! the
language DY referring to section 1962 (a) to define

. . £
forfeitable interest. Marubenl et al. were convicted o

violating §1962 (c) and the statute specifically requires that

the forfeitable interest have a nexus with the offense

committed 78 in this case section 1962 (c¢). A violation
[4

of section 1962 (c) entails committing the predicate

of fenses while conducting affairs of an enterprise. The

violation focuses On conduct of the predicate offenses with
the contingent circumstance of their commission during

employment O agency for an enterprise. The interest commonly

acquired from predicate of fenses under R1CO is income for

. . 80
the corporation,79 not interest 1n enterprises. Conduct

violative of section 1962 (c) is the commission of predicate

ofenses unlike subsection (a) or (b) which make specific

. . Lt
78"Whoever violates any provision of sgcthn 19§2 .:.152§li forfei
ny interest he has acgquired Or maintained in violatio
oot m 18 U.S.C. §1963 (a) (1) (1976).

of section 1962 «.--

79Enti iabili .on 1962 (c) has been

ity liabilit under RICO section )
pr?gzri{y for wh;ie collar offenses such as bribery or
fraud except when the enterprise has been lllega}. See '
e.g. United States v. Huber, 603 F.2d 387 (ch Cir. 1979}, 5
Onited States V. Grande, No. 78-5056 (4§h Cir. 1980); Unite
States V. Marubeni, 611 F.2d 763 (9th Clr..l980). ‘
See also United States V. Elliott, 571 F.2d 880 (5th Cir.)

cert. denied 99 S. Ct. 349 (1978).

80 ' beni, 611 F.2d 763, (9th Cir. 1980).
£., United States V. Marubeni, : . '
(I%Eeéest gained from §1962 (c) racketeering was several million

in contracts); and United States V. McNary, _ ‘
38113252102 (7th Cir. 1980) [Interest gained from §}962(a) violation
wa; interest is an enterprise from illicit dollars invested.) -
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conduct after the predicate offenses the violation.81 The
Marubeni interpretation would make entity forfeiture sanctions
surplusage when section 1962 (c) is violated.

If the court had focused on the proper subsection of 1962

its decision may have been different.

131 The Ninth Circuit's conclusion that section 1962 (a)

and (b) would become surplusage if income were forfeitable

under Section 1962 (a) indicates a misreading of the

statute. Section 1962

(c) proscribes conduct that is performed

while engaged in the affairs of .an enterprise. An individual who

not conducting affairs of an enterprise could engage in a pattern
of racketerring activity and not be liable under RICO unless

he invests proceeds or uses racketeering acts to gain interest

. . 82 , :
in an enterprise. Subsection (a) and (b), however, proscribe

conduct which an individual may violate whether conducting affairs

of an enterprise or not. The primary acts under each subsection

are different; therefore violations will entail acgquisition of

different interests.

problem of corruption of legitimate businesses to get money

is

This reflects congressional recognition of the

BlTo violate §1962 (a) or (b) the conduct required is

acquisition of an interest in an enterprise after the predicate
offenses forming and pattern of racketeering have occurred.
Section 1962 (c), however, punishes the commission of the
predicate offenses themselves if committed while conducting the
affairs of an enterprise.

8
218 U.S.C. §1962 (1970).




and power.83 Interpreting section 1962 (c) to mandate
forfeiture of income does not make (a) or (b) surplusage;
those sections involve individual conduct not proscribed by
(c).

$32 The 1% investment exception does not become surplusage

by the suggested interpretation of "any interest" including

income.84 It indicates an intent not to impose multiple sanctions

where the small investor does not gain control; it does not
indicate an intent not to sanction the conduct under

Section 1962 (c). Congresssional recognition of this problem
and its intent to provide broad new sanctions should not be
thwarted by unnecessarily narrow interpretation.

§33 The potentially absurd results obtained by applying

the Marubeni holding mandate the more expansive reading of
section 1963 (a) (1). A wholly owned small company would

be completely forfeited for violation by the owner as in

83pub. L. No. 91-452, 84 Stat. 922-23 (1970) ([orginized crime],
“derives its power through money obtained from such illegal
activities as gambling, loansharking, narcotics and

other forms of vice")...

("this money and power, in turn, is being increasingly used
to infiltrate legitmate business and labor unions").

841 Materials on RICO, 368-374.

®3Gore v. United States, 357 U.S. 386, 387-93 (1951).
Congress can subdivide a course of conduct'and provide
separate penalties for each act. This action should not
be thwarted because of judicial discomfort.
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. 86a . .
U.S. v. Huber. This would reach lncome and interests in

the enterprise of illegal activities. A similar result

could occur where a large corporation conducts the affairs

of a wholly owned subsidiary to form a pattern of racketeering
activity. Forfeiture of its interest means forfeiture of the
whole corporation. Finally, the assets of an assocation

in fact for the purpose of conducting ‘4t5 affairs in a pattern
of racketeering activity would be forfeited completely.86b
Interest in the enterprise would equal the en:ire enterprise
including, therefore, its illicit income. Marubeni, however

protects the illicit income of the corporation that

vicariously violates the statute. The decision effectively

eliminates RICO's Corporate criminal sanctions in the context

883603 F.2a 387, 394-97 (24 cir. 1979). Despite a jury

finding and initial order for forfeiture of the company the
court subsequently imposed a $100,000 cash payment in lieu

of forfeiture. This discretionary act has been found by

other circuits to be improper. See United States v. L 'Hoste,
609 F.2d 797, 810 (5th Cir. 1980) (Holding forfeiture mandatory).

86bUnder section 1961 (4) an enterprise may also be an
association in fact which would not be a legal entity. The
"assets" of the association would be the joint property of
its members. Under the court's decision, forfeiture of an
interest in the enterprise under section 1963 (a) (1)

would reach the "assets" of the association in fact, including
racketeering income. In this situation, forfeiture under
section 1963 (a) (1) or (2) would impact on the same
interest. The racketeering proceeds would not be

forfeited as encompassed by the phrase "any interest"

under the government's reading of section 1963 (a) (1), but
rather as encompassed by the phrase "any interest in any
enterprise" or the phrase "any interest in . . . a

source of influence over, any enterprise" under the

court's reading of section 1963 (a) (1) and (2).
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of an employee violating RICO. Only the individual's
interest would be forfeitable.

$34 These disparate outcomes reveal the inconsistency of
such a narrow interpretation of "interest" under RICO. It
presupposes that Congress sought to allow forfeiture for the
small company and the association in fact but not the
traditional large company. This appears a most unlikely
supposition.

135 Evaluation of the legislative history of RICO lends
more support to reading the plain language of section 1963
(a) (lfwto include income among forfeitable interests.87

If courts persist with this interpretation of "interest"”

it should be noted that if interest does not include income

from activities it certainly should to preserve the

efficacy - of this sanction.88

-

136 Decisions regarding section 1963 (a) (2) 89 have

,,,,,,

871 Materials on RICO 374-377.

88The argument in favor of corporate criminal liability assumes
that the threat of perscnal conviction of individual actors »
is not enough to adequately deter illegal corporate conduct for thred
reasons. First, the entity tends to conceal the real actor.
Second, restricting the criminal sanction to individuals

allows the corporate entity to benefit from the commission

of the crime. Finally, corporate criminal liability

may induce some shareholders to exercise greater supervision over
management. Kadish, Some Observations on the Use of Criminal
Sanctions in Enforcing Economic Regulations, 30 U. Chi. L. Rev.
423, 433 (1963) and G. Williams, Criminal Law (24 ed 196l).

.....

8918 v.s.c. §1962 (a) (2) (1970):

... (2) any interest in, security of, claim against,
or property or contractual right of any kind
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?een fewer and less troublesome. Courts have interpreted
this section liberally to include forfeiture of offices
or other positions of control.90 But to cast a further
shadow on the Marubeni interpretation of §1963 (a) (1),

the income used in further racketeering activities is

91

forfeitable. This will result in income forfeiture not

if you do but if you do twice!

III. Alternative Entity Criminal Sanctions

137 Deterrence is described by most commentators as the

primary rationale for imposition. of corporate criminal

92

sanctions, The efficacy of corporate criminal liability

depe ) )
pends upon its Success at achieving that and any other

statut j 1
ory objectives. RICO forfeiture has significant deterrent

ele iv it i
ments. Comparatlvely, 1t 1s better suited to these

st . .
atutory objectives than other possible alternatives

(G9 cont'd)

Sifgﬁdﬁggh:ssouicglof influence Over, any enterprise
established operated

conducted, or partici ’ - r controllegq,

; : ! pated in the

1n violation of section 1962, conduct of,

United States v Rubin, 55
. 9 F.
vacated and remanded, 99'S. Ct. é? s

relevant part, 591 F.2d 278 (1979).

991-93 (5th Cir.)
(1978), reinstated in

91 . .
United States v. Thevis 474 F

Supp. 134, 143-44 (N.D. Ga. 1979)

92
Developments - Corporate Cri i
. ime, Requlat i
Through Crim.nal Sanctions, 92 Hérv.gL. Résg EgggoriggsBihazéor
. I -

3 : -
(1979) T[hereinafter citeg as Regulating Corporate Behavior].
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Individual versus Corporate Liability

»

438 Some commentators argue that corporations, unlike individuals |

cannot be deterred because they are incapable of action.93 5.
This argument misconceives the nature of an organization for
the purposes of criminal law. Corporate decisions are made

by individuals. Their decision-making entails an evaluation

of benefits and burdens of various courses of action; thus,
they are particularly vulnerable to being deterred if the costs
are sufficiently high. Deterrence may, therefore, play a
stronger role in entity liability than in other areas of

criminal law.94 g

139 RICO forfeiture makes the cost of individual criminal
conduct very high. If the corporation may lose any illicit

gain as well as face the potential for civil treble damage actions
the policy formulators within will be inclined to avoid

such conduct.95 Excessive costs compared to the benefits

of a particular activity have deterred such activity in the

93See Working Papers, supra Note 17 at 188-89. Shareholders,

however can act and therefore, theoretically, can be deterred
and coerced. In fact, however, shareholders seldom

engage in conduct constituting the offense. Thus, to

the extent the beneficial owners are non-participants

any sanctions imposed on the entity will not operate

directly on the criminal actor.

94

.....

Regulating Corporate Behavior, supra note 92 at 1236 (1979).

95Comment, Increasing Community Control over Corporate Crime,

71 Yale L. J.280, 302 -(1961)
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corporate regulatory field.96 Individual liability,

however, keeps the cost of the activity away from the entity
itself. The corporation can mainatin its profits from the
individual's misdeeds with impunity.

140 Individual liability in the context of RICO's objectives
suffers an additional infirmity. Organized crime's infiltration
of a legitimate business is not deterred by an individual's
incarceration. His organization will simply supply another

a8

individual while he serves a prison term. Individual

Tiability will not destroy the economic base of organized

96The experience with Equal Employment Opportunity regulations
under Executive Order #11246 indicates that if any activity is
too costly it will be stopped. [at least in that case the
blatant discriminatory activityl}.

97Corporate criminality has been criticized on the ground that
the loss falls on the innocent shareholders. If punishment is
justified by advancing corrective goals, however, public

policy considerations outweigh any unfairness objection.

See Working Papers, supra note 2, at 189 n. 77. Indeed,

failure to punish the entity would unjustly enrich the
shareholders. McAdams, Appropriate Sanctions for Corporate
Criminal Liability, 46 U. Cin. L. Rev. 989, 994 (1977).

Inasmuch as shareholders pay corporate tort and contract
liabilities, the criminal fine is simply another risx of
investment, a risk diminished somewhat by the limited

liability of equity owners. Edgerton, supra note 17, at

837. See generally Model Penal Code §2.07, Comment at 148

(Tent. Draft No. 4, 1955); Mueller, supra note 1, at 35-40.
Finally, if the corporation is closely-held there is no

injustice to innocent shareholders since the fine simply punishes
the guilty by means of a corporate rather than individual assessment.

98The broad sweep of the Statement of Findings and Purpose
reflects Congress' awareness that,

"[A)s long as the flow of money continues,
such prosecutions will only result in a compulsory
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corporate behavior.
142 In light of the statutory objectives under RICO102
entity liability is more effective then individual liability

alone.

Other Alternative Corporate Criminal Sanctions

143 RICO forfeiture is a departure from corporate criminal

(101 cont'd)

(The court concluded there was 0o separate scienter to commit

a RICO violation.) This result seems untenable given the
Supreme Court's holding in United States v. United States Gypsum,
438 U.S. 422 (1978) that mental state 1is always inferred to be
an element of a crime unless expressly excluded by Congress.

102The Congress finds that (1) organized crime in the United

States is a highly sophisticated, diversified, and widespread
activity that annually drains billions of dollars from America's
economy by unlawful conduct and the illegal use of force,
fraud, and corruption; (2) organized crime derives a major
portion of its power through money obtained from such illegal
endeavors as syndicated gambling, loan sharking, the theft and
fencing of property, the importation and distribution of
narcotics and other dangernus drugs, and other forms of

social exploitation; (3) this money and power are increasingly
used to infiltrate and corrput legitimate business and labor
unions and to subvert and corrupt our democratic processes;

(4) organized crime activities in the United States weaken the
stability of the Nation's economic system, harm innocent investors
and competing organizations interfere with free competition,
seriously burden interstate and foreign commerce, threaten

the domestic security, and undermine the general welfare of

the Nation and its citizens; and (5) organized crime continues
to grow because of defects in the evidence-gathering process of
the law inhibiting the development of the legally admissible
evidence necessary to bring criminal and other sanctions or
remedies to bear on the unlawful activities of those engaged

in organized crime and because the sanctions and remedies
available to the Government are unnecessarily limited in scope
and impact.

It is the purpose of this Act to seek the eradication of
organized crime in the United States by strengthening the legal
tools in the evidence-gathering process, by establishing new
penal prohibitions, and by providing enhanced sanctions and
new remedies to deal with the unlawful activities of those
engaged in organized crime.
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sanctions which generally include fines or individual

penalties. Forfeiture has intrinsic benefits not evident

in fines. Fixed fines have been inadequate to deter cor-

porate criminal violations. Corporate violators have been

103

classified as recidivists because of their repeated offenses.

This indicates that fixed fines are not imposed enough or are

104

not large enough. A fixed fine may have no relation to

the actual benefit from the criminal conduct. In contrast,

forfeiture under RICO divests the entity of all ill-gotten

gains from the specific violation.105 -

violation.105

144 A fixed fine large enough to deter crime would be
unduly burdensome when violations are small and benefits
are marginial. RICO is closer to a "rational caléulation®

since nothing is taken that was not related to the violation.

W TTAGR

W

103A study of the 70 1 t d
arges omestic corporations r
that 60% should be classified as "habitual criminalsﬁvsiiﬁd

four convictions each, Sutherland, White Collar Crime 25

that almost 75% continuously violate the antitrust laws (1949)
£g..at §l, and.that over 97% should be classified as ’
recidivists, with two convictions each. Id. at 218 See also

M. Clinard, Illegal Corporate Behavior (197

, 79) (a compr i
study of the 528 Iargest corporations in the United gtggzgflve
104

Meuller, Mens Rhea and the Cor i
42 (1957). Poration,

19 U. Pitt. L. Rev. 21,

105, .
'Whoever violates .... any provision of section 1962 shall

forfeit ... any interest he has i olaty.
ac i i i :
SF sestion 106y TNk guired or maintained in violation

18 U.S.C. §1963 (a) (1) (1970) But cf i

. . Unit
?ll F.2d 763 (9th Cir. 1980) (Forfeiture is
in any enterprise).

ed.SFates V. Marubeni,
limited to interest
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145 Flexible fines106 or multiple fineslo7 also were

possible alternatives for legislative drafters. These, as

well as fixed fines, would be imposed by the judge only.

Without procedural safeguards akin to those provided by

RICO forfeiture, there is a great risk of arbitrariness.108

The extent of forfeiture is determined by the jury under

RICO and a forfeitable interest must have a proven relationship

109

to the specific violation. There is an element of

fundamental fairness evident in the application and scope

of forfeiture under RICO that is not evident with fines

large enough for actual cleterrence.ll'O

146 RICO forfeiture is capable of the broad deterrent

111

objectives of the Organized Crime Control Act. This is

10657 4ck's Law Dictionary, 569 (5th ed. 1979).

108Forfeiture under RICO is subject to the Rules of Evidence and
the prosecution must meet the "beyond a reasonable doubt" Standard
of proff as to the interest's nexus with a violation of section
1962. Fines, however, are set by the judge, who is given no
standards for setting the fine.

109,5 y.s.c. §1963 (a) (1970).

llOThis paper operates on the premise that deterrence of
Corporation and other entities is possible. This is supported
by commentators and practical experience of regulatory agencies.
See notes 92-102 and accompanying text supra. '

111pb. L. No. 91-452, 84 Stat. 922 (1970).

1179



only if the letter and spirit of the law are followed by the
courts. Departures such as those by'the Marubeni and Thevis112
courts curtail the effectiveness of the corporate sanctions

and of the act as a whole. The pervasiveness of the problem
addressed by this act requires adherence to its mandate to

construe its provisions liberally and therefore to emphasize

strict, not lenient application.

1125 ited States v. Marubeni, 611 F. 2d 763 (9th Cir. 1980)
United States v. Thevis, 474 F. Supp. 134 (N.D. Ga. 1979).
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SUMMARY

11 The Racketeer Influenced and Corrupt Organizations
Act provides both criminal and civil sanctions. Section
1964 (c)lcreates a treble damage action for "any person
injured in his business or property by reason of a viola-
tion of section 1962." These materials examine the various
types of damages which could result from a RICO violation
and the current methods of measuring these damages in an

attempt to ascertain the probable measures of damages under

RICO.
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I. Introducticn: Civil Remedies Under RICO - Damages

12 One of the greatest potential strengths of the Racke-

teer Influenced and Corrupt Organizations Actl is found in

its provisions for both criminal and civil sanctions. While

the civil remedies have not, as yet, been vigorously pursued,

they offer several advantages over the criminal prosecutions.

The most important is the lower standard of proof in the

civil proceeding. The civil plaintiff needs to prove his

case by a preponderance of the evidence, not beyond a reason-

able doubt. Other advantages inherent in the civil proceeding

are the right of appeal,

broad discovery that is allowed, and

easy enforcement of injunctions.

93 RICO provides various types of civil remedies, including

an action for treble damages plus attorney's fees for a plain-

tiff injured in his business or Property by a violation of

section 1962.2 1his action is modeled on the antitrust treble

damage action. The elements which a plaintiff must prove in

order to recover are:

l) a violation of section 1962;

2) injury to plaintiff's business or property

resulting from such violation; and

3) proof of the amount of damages.

118 U.S5.C. §§ 1961-1968

(1977).

218 U.S.C. § 1964 (c) (1977).
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44 These materials will address the question of what the
measure of these damages will be, by.examining the measures
currently used in various types of damage actions and evalu-
ating these methods in light of the remedial purpose of
RICO.?

II. Damages Generally

45 Traditionally, the function of damages has been to
compensate the victim for the harm he has suffered as a
result of the defendant's wrong. Compensatory damages

are a kind of substitutionary relief; giving the plaintiff
a monetary substitute for what he has lost. Other types

of damages have developed to fit differing circumstances.
Nominal damages, awarding a minimal amount (usually $1.00),
serve to vindicate a technical right where there has been
no actual harm.4 Punitive damages, that is, awarding an
amount above and beyond the amount needed to make the plain-
tiff Qhole, serve to punish the defendant and to deter bad
conduct. Courts also give damages for harm which is not
measurable in dollars, awards for pain and suffering, men-
.tal anguish, and the like. These are often used as a sort
of "back~-door" method of awarding attorney's fees and the

other nonrecoverable costs associated with litigation.

16 Multiple damages are available in some types of
actions. The right to multiple démages is created by
statute.

Although the concept of multiple damages seems

to be punitive, this is not entirely accurate. Multiple

damages provide an incentive to a Plaintiff in a case

where he may be reluctant to sue. They also help to

ensure that the

will be adequately compensated.6

w7

vVictims of wrongful activity as a class

Under the traditional approach, when the court mea-

sures the damages a two_ step process is used. First, a

rule of general damages is applied and then

damages are added.

"special™®

Special damages are those items of

loss which are peculiar to the particular plaintiff,

Usually, courts are willing to award general damages,

but tend to be reluctant to award special damages. 1In

addition, special limitations are applied to special

damages: they must be proved to a reasonable certainty,

and they are not recoverable if they are too remote.7

3Organized Crime ¢ontrol Act of 197C, Pub. L. No. 91-452,
§ 904 (a), 84 Staxn. 947.

4An example woula be trespass to land where there has been
no injury to the land.

5See D. Dobbs, Remedies, Ch. 3 (1973)
1186

7See D. Dobbs, Remedies, Ch. 3 (1973).

For a more detailed discussion of multiple damages see
K. Goering, The Characterization of Treble Damages:
Conflict Between a Hybrid Mode of Recovery and a Juris-
prudence of Labels, 1 Materials on RICO 428, 488, G. R.
Blakey (ed.) (1980).

For a discussion

of the various types of damages and the RICO treble damage
provision, see K. Goering, The Characterization of Treble
Damages: cConflict Between a Hybrid Mode of Recovery and

a Jurisprudence of Labels, 1 Materials on RICO 428, G. R.
Blakey (ed.) (1980).
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III. Rico Offenses and Resulting Damages

18 The racketeering activities that are defined in Sec-
tion 1961 of the statute give rise to a number of types of
damages. Several deal‘with fraud,8 an area of the law that
has developed specific rules for the measure of damages.9

A number relate to harm caused to a business or enterprise
through various types of interference.lo These damages
would be similar to those found in the antitrust field. 1In
addition, several offenses are included that might result in
harm to propertyll or to persons.12 By examining the methods
for measuring damages that have been used in these areas,
conclusions can be drawn as to the probable implementation
under RICO.

IV. Damages Relating to Fraud

A. Two Stages in Damage Measurement

19 Damages are assessed in a two step process. First,

818 U.S.C. § 1341 (1973) (mail fraud), 18 U.S.C. § 1343 (1973)

(wire fraud), any offense involving bankruptcy fraud or fraud
in the sale of securities.

9See 419, infra.

loExtortion, bribery, etc. Most of the predicate offenses

could result in some sort of harm to a business or enter-
prise affected by the offense directly or indirectly.

llArson, 18 U.S.C. § 659 (1973) (theft from interstaté ship-

ment), 18 U.S.C. §§ 471, 472, 473 (1973) (counterfeiting).

leurder, kidnapping, etc.

1188

courts-appiy a rule of general damages. Then, they
include "special" or "consequential" damages if such
damages are adequately proved and are not considered
to be too remote. Special damages include losses that
are peculiar to the particular plaintiff and would

not necessarily occur to other plaintiffs in similar

circumstances.13 General damages are those that flow

from the wrong done by the defendant. For example,

_a defendant fraudulently induces a plaintiff to buy

property by representing its worth as $50,000. The
plaintiff pays $40,000 and the property is actually
worth $35,000. The plaintiff spends $800 travelling to
the property to inspect it and spends another $500 to
have it appraised. The plaintiff would recover either
$5,000 or $15,000 as géneral damages, depending on the
rule of general damages applied. The plaintiff may also
be able to recover the $1300 he spent for travel and the
appraisal as special damages.

1. General Damages

110 A defendant's fraud usually involves a bargaining
transaction between the parties and the transfer of some-

thing of value. Courts normally award general damages,

13Vallgy Die Cast Corp. v. A.C.W., Inc., 25 Mich. App. 321,

181 N.W.2d4 303 (1970).
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adding special damages that the plaintiff can prove.14
There are two general measures of damages that are com-
monly used, benefit of the bargain15 and out of pocket.16
While courts have traditionally used one or the other of
these measures exclusively, a third option of applying
whichever traditional rule seems more just, has been emer-

ging recently.l7

a. Benefit of the Bargain Rule
Y11 The most commonly acceéted measure of damages is the
benefit of the bargain rule. Under this rule the plaintiff
recovers the difference between the price paid and the value
if the representations made were true. The purpose is to
give the plaintiff his expectation interest for the loss of

the bargain. This rule puts the plaintiff in the same

financial position that he would have been in had the

. 18
fraudulent representation been true. In Pace v. Parrish,

the defendant sold a large tract of farm land.19 He
claimed that all of the fences, including some remote

ones, were ir good repair.20 After completing the purchase,
the plaintiff discovered that some of the fences were down
and in disrepair.21 The plaintiff recovered $100, the cost

of repairing the fences, which put him in the same finan-

cial position as if the fraudulent representation had been

true.22

b. Out of Pocket Rule

112 A less widely accepted measure of damages is the
out of pocket rule. Under thiéwruie the plaintiff recovers
the difference between the price he paid and the actual
value of the property. The plaintiff does not recover for

the loss of his bargain.23 A simple illustration follows.

141n stamp v. Rippe, 29 Colo. App. 185, 483 P.2d 420 (1971),

the.pIaintiftf received benefit of the bargain damages. 1In

addition the plaintiff was awarded the costs of hiring work

done and other damages suffered as a result of the defen-
dant's fraud.

lSSee 11, infra.

16See 12, infra.

l7See Y13, infra.

18122 Utah 141, 247 P.2d 273 (1952).

1190

Y14, at 143, 247 p.2a at 27s.

20
Id. at 143, 247 P.24 at 275-276.

21
Id. at 147, 247 P.2d at 27s.

22"The damage to the fence was fixed at actual estimated
cost to put it in reasonable condition and repair." I4.

at 150, 247 p.24 at 277.

3Few states use the out of pocket rule. 1In Price v.
Mabrey, 231 Ark. 971, 333 S.W.2d 724 (1960)7, the
Arkansas court first stated the out of pocket rule
and then applied the benefit of the bargain rule.
Though California has adopted, by statute, the out of
pocket rule, the courts have sidestepped it in certain
cases. See Ward v. Taggart, 51 Cal.2d 736, 336 P.2d
534 (1959). "Idaho, Maryland, Minnesota, Mississippi,
Montana, Pennsylvania, and Texas accept the out of
pocket rule but qualify it by statute or otherwise in
certain cases. See 13 A.L.R.34 875 (1967).
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A plaintiff pays $75,000 for a house that was represented
as termite free. The house would have been worth $80,000
had the representation been true. The house with termites
is worth $70,000. The plaintiff would be able to recover
$5,000 because he paid $75,000 and got a house worth only
$70,000. The plaintiff would not recover for the increase
in value for which he bargained.2

c. Benefit of the Bargain or Out of Pocket,

Whichever Is Most Just

113 Recently, the courts have been applying the rule that
seems most just in the particular situation. This is a i
sensible approach since both the benefit of the bargain
rule and the out of pocket rule have merit. The benefit

of the bargain rule works as a deterrent. If it were not
used, a defrauder could attempt to gain illicit profit
through fraud with no risk of loss. Under the out of pocket
rule the fraudulent vendor would simply have to return the
amount paid in excess of the true value. Though the out of
pocket rule has no deterrent effect, it can be very useful
for plaintiffs since courts seldom deny recovery under this

rule. Particularly in breach of contract cases, where

the plaintiff's lost expectancy may ke difficult to prove,

the out of pocket rule would allow at least some recovery.
The plaintiff should have the option to use either rule,
providing he can prove the facts necessary to establish
his claim. This rule has been explicitly adopted in

25 6 27

Massachusetts, New Jersey,2 and Oregon.

2. Special Damages

a. Generallx

114 A plaintiff can recover general damages under one

of the three rules discussed above., 1In addition, the
plaintiff in a fraud case can recover special damages if

he is able to prove them with reasonable certainty.28 Thus,
in addition to recovering the benefit of his bargain a
plainti’ff may recover lost profits. In Valley Die Cast

Corp. v. A.C.W., Inc.,29 a buyer of a car wash system

recovered lost profits, upon showing with reasonable

certainty that he had lost profits due to the seller's

24Under the benefit of the bargain rule, the plaintiff
would recover the difference between the actual value
of the house ($70,000) ané the value it would have had
if no termites had been found ($80,000.) The plaintiff
would recover $10,000.

1192

Rice v. Price, 340 Mass. 502, 164 N.E.2d 891 (1960).

26301iff v. Sabatino, 15 N.J. 70, 104 A.2d 54 (1954).

?’selman v. Shirley, 161 Or. 582, 85 P.2d 384 (1938).

28Baker V. Northwestern Nat’'l Cas. Co., 26 Wis.2d 306,

132 N.W.2d 493 (1965).

2925 Mich. App. 321, 181 N.W.2d 303 (1970).
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fraud 30 Expenses incurred in adapting other property

ered.
for use with the misrepresented property may be recov

. . . 3
In Schwecke v. D. Leong, Inc.,3l the plaintiff was induce

£ d to take a lease. He purchased personal property
by frau

especially adapted for use in this apartment, which would

The plaintiff was allowed recovery

. . 34
upon proof that the premises were uninhabitable.

be useless elsewhere.

15 A plaintiff may recover for injury to other property

35

caused by the fraud. In Cole v. Gerhart, the plaintiff

recovered special damages when‘he,proved with reasonable
certainty that crops were lost due to a defective water

36
well on the land he had purchased. The defendant had

3O"Although recovery of damages for }oss of Proflts is )
a close guestion, resolution of this questéog wifecon
fined to that measure of damages coptrolle y th Lan
evidence which was reasonably certain and not specu
tive." Id. at 336, 181 N.W.2d at 310.

3131 N.J. Misc. 6, 29 A.2d 624 (N.J. Dist. Ct. 1942).

3214, at 6, 29 A.2d at 626.

3374, at 9, 29 A.2d at 627.

34 i t limited to general damages, but
"A defrauded party is no : ‘
mgy zlso recoser special damages which have proximately
resulted from the fraud." Id. at 9, 29 A.2d4 at 627.

355 ariz. App. 24, 423 P.2d 100 (1967).

36w we believe the jury should be permitted to consider any

i i , to crops by reason of
fits lost or losses sustained as :
2;2 ;ailure of the well to come up to representations, up
to the time of trial." Id. at 27, 423 P.24d at 103.

1194

fepresented the land as free from defects.37

b. Special Expenses Incurred by Plaintiff

116 When a plaintiff incurs special expenses due to
the defendant's fraud they may be recoverable. In McInnis &

Co. v. Western Tractor & Equipment Co.,38 the buyer of a

tractor was forced to travel considerable distance to
negotiate with third persons about its value and use.39
Upon proving this with reasonable certainty, the buyer
recovered for the travel expenses necessitated by the
defendant's fraud.40 —_

117 A plaintiff may recover special damages for attor-
ney's fees spent in litigation with third parties caused

by the defendant's fraud. In Spillane v. Corey,4l the

court awarded damages that were identical to the expenses

3714, at 25, 423 P.2d at 101,

3867 wash. 2d 965, 410 P.2d4 908 (1966) .

914, at 970-71, 410 P.2d at 912.

4O"Where, as here, application of the benefit—of—the-bargain

rule as the sole standard of damages will not tend to make
the buyer whole because Plaintiff has suffered injuries
not entirely encompassed by the rule but which, neverthe-
less, follow as the natural and ordinary consequences of v
the wrong, additional damages thus caused will be allowed."
Id. at 971, 410 P.24 at 912. "...[Pllaintiff's journey

to the final place of delivery to both protect the property
and negotiate its final acceptance can be said to be a

natural and ordinary consequence of the misrepresentation.™
Id. at 972, 410 P.24 at 912.

41

323 Mass. 673, 84 N.E.24 § (1949).
1195
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the plaintiff had incurred in litiga£ion with third parties.
Thié recovery did not violate the usual rule against allow-
ance of attorney's fees since the fees covered are those
incurred in other litigation.43

Y18 Normally, the plaintiff is barred from recovering
damages he could reasonably have :voided by slight expense.
In a fraud case, the plaintiff is entitled to recover any
reasonable expenditure he does in fact make to minimize

or avoid damages caused by the defendant's wrong, since
reasonable expenditures of this kind are likely to reduce
the defendant's ultimate liability.44

c. Punitive Damages

119 Punitive damages in fraud cases are allowed only

where the fraud is gross, oppressive, or aggravated,45

42

or where it involves violation of trust or‘confidence,46
or where the fraud also amounts to another recognized tort.47
To mitigate this rule, juries are often allowed to find

gross or oppressive fraud. In J. Truett Payne Co. v
48

Jackson, the defendant fraudulently represented a car
49 . N
as new. The jury, finding the fraud gross, oppressive,

and malicious, awarded the plaintiff $20,000 including
50

punitive damages. Some states, like New York, allow
punitive damages in fraud cases only where the fraud is

"aimed at the public generally and is gross and involves

high moral culpability."Sl

42"This expense was an additional 'loss directly and naturally

resulting, in the ordinary course of events', from the
false representations..." Id. at 676, 84 N.E.2d at 7.

43The rule against allowance of attorney's fees only for-

bids recovery of fees incurred in litigation with the
tortfeasor himself.

44c0le v. Gerhart, 5 Ariz. App. 24, 423 P.2d 100 (1967).

45J. Truett Payne Co. v. Jackson, 281 Ala. 426, 203 So.2d

443 (1967), ("malicious, oppressive or gross"). See also,
Poplin v. Ledbetter, 6 N.C.App. 170, 169 S.E.2d 527 (1969)
in which the court said no punitive damages were allqwed
unless there was "insult, indignity, malice, oppression or
a bad motive" in the fraud. For a more extensive explana-
tion of punitive damages see 165 A.L.R. 614 (1946).

1196

46
Fowler v. Benton, 245 Md. 540, 226 A.2d 556, cert. denied,

49

50

389 U.s. 851 (1967).

47 .
In Morris v. MacNab, 25 N.J. 271, 135 A.24 §57 (1957), the

defendant, a man, fraudulently told the plaintiff, a woman,
that he was unmarried and induced her to marry him. He
was already married. The plaintiff recovered for mental
anguish and punitive damages.

48

281 Ala. 426, 203 So.2d 443 (1967).
Id. at 428, 203 So.2d at 444.

"...[Plunitive damages are allowed in this state in fraud
cases where the defendant has made false misrepresenta-
tions intended to defraud the plaintiff....[T]lhe awarding
of pgnitive damages in such a case is discretionary with
the jury, acting with regard to the enormity of the wrong

and the necessity of preventing a similar wrong." 1Id. at
429, 203 So.2d at 446, T

51

Walker v. Sheldon, 10 N.Y.2d 401, 223 N.Y.S.2d 488, 17
N.E.2d 497 (19€1). r 473
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d. Interest
120 In fraud cases interest is usually awarded not only

from the date of the judgment for the plaintiff, but from

the time he first lost use of his money due to the defen-

dant's fraud.52

B. Probable RICO Interpretation

121 The RICO provisions are to be liberally construed to

>3 When

effectuate the remedial purposes of the statute.
courts are to assess damages in RICO cases they should keep
this in mind and award those damages which will serve to
compensate the victim and which will also serve to remedy
the wrong done to society. The provision for treble damages
advances this remedial aim. Since, in many cases, the
defendant may be judgment-proof, the awarding of treble
damages helps to balance the recoveries of the class of
plaintiffs with the wrongs of the class of defendants.

22 - In RICO cases which involve fraud, it would re most

advantageous to the plaintiff for the courts to use the

benefit of the bargain rule in measuring damages.s4 This

Szcity of Salinas v. Souza & McCue Constr. Co., 66 Cal.2d

217, 57 Cal. Rptr. 337, 424 P.2d 921 (1967).

S3Organized Crime Control Act of 1970, Pub. L. No. 91-452,

§ 904 (a), 84 Stat. 947.

54See %11, supra.

1198

rule also helps to serve as a deterrent since the defrauder

will be required to compensate the victim for the difference

'between the actual value of the property and the value repre-

sented.55 Using the benefit of the bargain rule would best
serve to advance the aims of the statute.

123 Though courts have traditionally been reluctant

to award special damages, they should be more willing to

do so in RICO cases. General damages are seldom adequate
to fully compensate the victim and to give full remedial
effect to the statute special damages must be allowed.

V. Damages Relating to Business Harm

124 Since the RICO treble damage provision is modeled
after antitrust treble damages, it will be most useful to
examine the methods of measuring damages in antitrust
cases. While the goals of the statutes differ, it seems
likely that the general concepts of how to measure damage
to a business, which are now used in antitrust cases, will
also apply to RICO cases.56

A. Fact of Damage

125 Before the court even reaches the various theories and

rules for measuring damages, the plaintiff must show that his

55See 111, supra.

56The following discussion on damages as measured in anti-

trust cases draws heavily on Timberlake, The Legal Inijury
Requirements and Proof of Damages in Treble Damage Actions
under the Antitrust Laws, 30 Geo. Wash. L. Rev. 231 (1961) .
[hereinafter cited as Timberlake].
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business has, in fact, been damaged. Under the antitrust
law, the requirements for passing this preliﬁinary test are
rather stripgent.57 These requirements have been developed
over the years to ensure that only cases where there has
been genuine injury and where it is important to compensate
58

the victim will result in damage awards.

B. Measure of Damage

126 The plaintiff must furnish a factual basis for deter-
mining with reasonable certainty the extent of the damages

suffered. Damages must always be proved for there is no _

presumption as to the amount of damages.s9 The cardinal

rule is that damages must not be speculative.60 The case

61

of Bigelow v. RKO Radio Pictures, Inc., firmly established

the rule that a plaintiff in an antitrust private treble

damage action is not required to prove the amount of damages

with exactness.62 Nevertheless, the court also stated that
damages can not be based on speculation and guesswork, even
where the defendant's wrong has prevented more precise com-
putat.ion.63 following the Bigelow decision, lower courts
have held that when the fact of damage is proved, evidence
reasonably tending to show the amount of damages is all

that is required. The standard of proof is relaxed where
the defendant's tort has caused a "blackout" of evidence.64

There are several theories of damages which can be used as

a base for the damage award, to keep it from becoming too

speculative.65

57‘I‘here is also the earlier hurdle of standing which the

plaintiff must pass. See V. Seiling, Standing Rules and
the RICO Treble Damage Action, 1 Materials on RITU 533,
G. R. Blakey (ed.) (19B80).

58 . . .
For a discussion of these requirements see Timberlake,
supra note 1, at 232-252. B

59Sano Petroleum Corp. v. American 0il Co., 187 F.Supp. 345

(E.D.N.Y.1960); Camfield Mfg. Co. v. McGraw Electric Co.,
70 F. Supp. 477 (D. Del. 1947).

60Central Coal & Coke Co. v. Hartman, 111 F. 96 (8th Cir.

1901); Keogh v. Chicago & Northwestern Ry. Co., 260
U.S. 156 (1%22).

61327 U.S. 251 (194e6).

1200

62"...[T]he jury could return a verdict for the plaintiffs,

even though damages could not be measured with...exactness
....[Tlhe jury may make a just and reasonable estimate of
the damage based on relevant data, and render its verdict
accordingly....Any other rule would enable the wrongdoer
to profit by his wrongdoing at the expense of his victim.
It would be an inducement to make wrongdoing so effective
and complete in every case as to preclude any recovery,

by rendering the measure of damages uncertain. Failure to
apply it would mean that the more grievous the wrong done,
the less likelihood there would be of a recovery. Id. at
264-265.

63"...[E]ven where the defendant by his own wrong has pre-

vented a more precise computation, the jury may not render
a verdict based on speculation or guesswork." Id. at
264.

64william Goldman Theatres, Inc. v. Loew's, Inc., 69 F.Supp.

103 (E.D. Pa. 1946), aff'd, 164 F.2d 1021 (3rd Cir.),

cert. denied, 334 U.S. 811 (1948); Emich Motors Corp. V.
General Motors Corp., 181 F.24 70 (7th Cir. 1950), rev'd
on other grounds, 340 U.S. 558 (1951).

635ee 44 27-34 infra.
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Diminution of Revenue From Business Actually

1.

Transacted

$27 The plaintiff can recover out of pocket expenses
caused by increased prices to him or losses suffered by
66 The burden

reason of lowered prices at which he sold.

of proof is met by showing,

e level previously existing,

od of

(1) the cost or pric

(2) the cost or price level during the peri

the restraint, and

(3) the amount of business actually transacted

during the period of the restraint.

1f there was a diversion of business the plaintiff can also
prove the amount of profits it lost due to the unlawful act.
price without more is

Nevertheless, mere discrimination in

not sufficient to establish the amount of damages.

Loss of Profits Which Would Otherwise Have Been

f Wwas Actually Operating The

2.

Made When Plaintif

Business

These are the type of damages most frequently encoun-

128
The problem is toO assemble the

tered in the antitrust field.

underlyi
ying data and to present it so that it fairly
proves
the amount o i
f damages without guessing or speculation Th
. ere
are t i i
hree basic methods which are used to measure 1 £
| 0ss o
anticipated profits
. 7They are the before and after theory 69
the yardsti 0 |
3% ick theory, and expert testimony as to anticipa
ted gross receipts.7l i

a. Before and After Theory

129 The before and after theory requires a comparison of
profits prior to the impact of the wrongful act with the
profits made during the period of the violation, the differ
ence being the anticipated profits lost by reason of the

wrong.72 i i
If the plaintiff's business was increasing or

d
g

(1) the plainti i
Plaintiff's business must be one which was

est i i
ablished and operating prior to the impact of

6SStory parchment Co. V. pPaterson Parchment Paper Co.;, 282
U.5. 555 (1931); T,oder v. Jayne, 142 F. 1010 (E.D.Pa.),
rev'd on other grounds, 149 F.21 (34 Ccir. 1906).

67Timberlake, supra note 1, at 259.

240 F.2d 457,

68Enterprise Tndustries, Inc. v. Texas Co.,
t. denied, 353 U.S. 965 (1957).

359 (2d Cir.), cer

1202

69
See (29, infra.

See Y31, infra.

See Y33, infra.

1927); i
); Bigelow v. RKO Radio Pictures, Inc

251 (1946). , 327 U.s.

3 ] : \ J 4
Y n[ . - 0

(4th Cir. 1917).
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the violation,
(2) the prior earnings must have been reasonably
uniform,
(3) the earnings during both periods must be in
the same line of commerce, and
(4) the earnings during the prior period may not
have been made when the plaintiff was a participant
in, or a beneficiary of, the unlawful acts of the
defendant.74
If these criteria can be met, the evidence of damages is
the best that the plaintiff can offer, since the before and
after theory uses the same business with its inherent strengths
and weaknesses.

b. Yardstick Theory

131 This theory uses evidence of the gross receipts of the
"vardstick" business to measure the volume of the plaintiff's
gross receipts absent the unlawful act.75 Certain fundamen-
tal conditions must be met in order to use this theory. The
plaintiff must show that the two businesses are in fact

comparable, that absent the violation the plaintiff's busi-

ness would have done the same or better than the yardstick

business and the yardstick business must be identical to the
type of business of the plaintiff.

132 A few cases have used this theory without requiring
that the businesses be exactly comparable. Minor differ-
ences may be taken into account by the trier of fact.76

This theory provides an advantage for the plaintiff since he -
does not need to prove any pre~existing business. It can be
useful when the impact is at the inception of the business.

If the defendant's business is used as the yardstick the
result will be inaccurate since it has benefitted from

the restraint. The courts will allow use of the defen-

dant's business as long as an adjustment is made to modify

the effect of the benefit.77

c. Expert Testimony as to Anticipated Gross

Receipts
4§33 This is the least desirable method of proof since the
testimony will be excluded unless the actual knowledge
and experience of the witness on the particular subject is

shown to be adequate and sufficient.78 The expert must

74Timberlake, supra note 1, at 264.

7SBigelow v. RKO Radio Pictures, Inc., 327 U.S. 251 (1946);

Richfield Oil Corp. v. Karseal Corp., 271 F.2d 709 (9th
Cir. 1959), cert. denied, 361 U.S. 961 (1960) .

1204

7 . .

6See William Goldman Theatres, Inc. v. Loew's, Inc., 69 ‘
F:Supp. 103 (E.D:Pa. 1946), aff'd, 164 F.2d 1021 (34
Cir.), cexrt. denied, 334 U.S. 8ll (1948); Charles

Rubenstef@, Inc. v. Columbia Pictures Corp., 176 F. Supp.
527 (D. Minn. 1959), aff'd, 289 F.2d 418 (8th Cir. 1961).

77... . .

Yggi?r Talking Machine Co. v. Kemeny, 271 F.810 (34 Cir.
78 ., . .

Flintkote Co. v. Lysfjord, 246 F.2d 368 (9th Cir.), cert.

denied, 355 U.S. 835 (1957).
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explain the method of reaching the figure and the figure

must be based on the facts. If the expert's method is

improper the testimony will be excluded. Despite the

difficulties involved, this method has often been used
79

successfully.

3. Damages Based Upon Loss of or Injury to

Investment in Property

134 Once the plaintiff proves loss of profits he can
also prove that the value of the business is diminished.
There are two types of faunal situations which involve
this injury to "good will", one where the plaintiff is

ready, willing and able to engage in the line of commerce

affected by the violation, the other where the plaintiff has
abandoned or sold the business affected by the violation.
In Atlas Building Products Co. v. Diamond Block & Gravel

co.,80 the court recognized the right to damages for this

type of injury.

in the RICO statute84 would have some effect on a plain-
tiff's business. In assessing the harm caused to the
plaintiff's business courts are likely to look to the
methods of measuring damages to a business that are
currently used in the antitrust field.85
138 It is likely that the rigid requirements for proving

the fact of damage,86 and the standing rules8’

of the anti-
trust field will be relaxed or eliminated in RICO cases.
This would help to advance the remedial aims of the RICO
statute. The actual methods used to measufe the various
kinds of damages caused to the plaintiff's business by the
defendant's actions, however, will probably remain about
the same.88 They have been fairly accurate and useful in

the antitrust field, and with some modification will serve

well under RICO.

79Bordonaro Bros. Theatres, Inc. v. Paramount Pictures, Inc.,

176 F.2d 594 (24 Cir. 1949); Kobe, Inc. v. Dempsey Pump
Co., 198 F.2d 416 (10th Cir.), cert. denied, 344 U.S.

837 (1952); Sablosky v. Paramount Film Distrib. Corp., 137
F.Supp. 929 (E.D.Pa. 1955); Atlas Bldg. Products Co. v.
Diamond Block & Gravel Co., 269 F.2d 950 (10th Cir. 1959),
cert. denied, 363 U.S. 843 (1960); Delaware Valley Marine
Supply Co. v. American Tobacco Co., 184 F.Supp. 440 (E.D.
Pa. 1960).

80,69 F.2d 950 (10th Cir. 1959), cert. denied, 363 U.S. 843

(1960). " [The jury] might also consider as another element
of damages the extent to which the value of appellee's pro-
fit or the net worth of its assets had been diminished as

a result of the price discrimination." Id. at 958.

1206

8418 u.s.c. § 1961 (1) (1973).

®>See King v. Vesco, 342 F. Supp. 120, 122 (N.D. Cal. 1972),
where the court pointed out that the RICO venue provisions
were modeled after the Clayton Act venue provisions and
stated "Thus, in order to properly construe the venue
provision at issue in the instant case, it is necessary to

turn to the antitrust provisions and the cases construing
them."

86See 125, supra.

87 ‘s .
See V. Seiling, Standing Rules and The RICO Treble Damage

Action, 1 Materials on RICO 533, G.R. Blakey (ed.) (1980).

88See 19 26-34, supra.
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935 Thg plaintiff must first prove that the business did
indeed have a good will value.Bl Then the plaintiff must
have evidence valuing the good will and what it would have
been worth when the plaintiff was forced to sell. The
measure of damages is relatively simple. The plaintiff must
show the value which, but for the violation, the property
would have had at the time of abandonment or sale and the
value of the property for other uses or the sale price
actually received. The difference equals the loss in

value.82

136 Problems can arise in connection with the types of
evidence that are admissible to prove value. It is best
to show a change in the market value of the property or
the amount that would be required to spend in order to
adapt the property to another use. The value of the pro-
perty must be determined as of the time of the injury.
Subsequent events may be introduced as evidence of the
inherent value at the time of the injury.83

C. Probable RICO Interpretation

137 Quite a few of the racketeering activities defined

VI. Damages Relating to Loss of or Harm to Property

A. Traditional Measures

139 There are two basic measures of damages when injury

is done to land itself or to structures on it.89

The first,
and most commonly used, is the diminution measure. It is
computed by showing the difference in the value of the
property immediately before and immediately after the

injury to it. Thé plaintiff recovers the amount his

property has diminished in value as a result of the injury.90
The other measure awards the plaintiff the reasonable cost
of restoring or repairing the damage.91 Most courts use
both measures and the selection of one test or another is
based on an evaluation of which is most likely to give full
and reasonable compensation.

140 When items of personal property are destroyed, the

usual measure of damage is the market value of the property

lBausch Machine Tool Co. v. Aluminum Co. of America, 79
F.2d 217 (24 Cir. 1935).

82Timber1ake, supra note 1, at 279.

83.. . - )
Sinclair Refining Co. v. Jenkins Petroleum Process Co.,

289 U.S. 689 (1933).

1208

895ee D. Dobbs, Remedies, Ch. 5 (1973), the following discus-

sion draws heavily on this chapter.

90Frankfort 0il Co. v. Abrams, 159 Colo. 535, 413 P.2d

190 (1966); Hale v. Glenn, 108 Ga. App. 579, 134 S.E.
2d 60 (1963); Realty Associates v. City of New York,
1 A.D.2d 1049, 152 N.Y.S.2d 766 (1956); Hogland v.
Klein, 49 Wash.2d 216, 298 P.24 1099 (1956).

91Union Pac. R.R. v. Vale, Or. Irrigation Dist., 253 F.

Supp. 251 (D. Or. 1966); Frye v. Pennsylvania R.R.,
187 Pa. Super. 367, 144 A.2d 475 (1958); Olson v. King
County, 71 Wash.2d 279, 428 P.2d 562 (1967).
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at the time and place of destruction. Similar rules apply

to conversion of property. If the property is not destroyed
but merely damaged the plaintiff may recover damages as
measured by the depreciation rule, the difference between
the value of the property immediately before the damage and

93
the value immediately after the damage.

Some courts
reject this approach and substitute some other measure, such
as the reasonable cost of restoring the property to its
previous condition,94 or use repair as the measure when it
substantially restores the property and islless than

the depreciation measure.95

41 Even if there has been no physical damage to a
plaintiff's personalty or realty, he may have been injured
in his "property". The term property includes intangible

assets such as bank accounts and stocks. The diminution

of a plaintiff's wealth amounts:to an injury in his busin-

92Dubiner's Bootery, Inc, v. General Outdoor Adver§i51ng
Co., 10 A.D.2d4 923, 200 N.Y.S.2d8 757 (1960). Adjust-
ments are made for salvage value, New York State Eéec.
& Gas Corp. v. Fischer, 24 A.D.2d 683, 261 N.Y.S.2

310 (l1965).

93Robbins v. Voight, 280 Ala. 207, 191 So.2d 212 (1966);

.
e
e

Pl

€55 or property under the antitrust laws.96

B. Probable RICO Interpretation

142 If a plaintiff's property is damaged or destroyed

as a result of a defendant's RICO violation, it is most

likely that the traditional measures will be used. The
Plaintiff will be awarded either the diminution in value

Oor the replacement cost. While, in most cases, the plain-

tiff may be better off if he is awarded the replacement

cost, the damages will be trebled and he is, more likely
than not, going to be~ade§uately compensated., Nevertheless,

in light of the remedial aims of the RICO statute, it would

be best to award the Plaintiff the replacement cost so that

he can restore the property.

VII. Damages Relating to Personal Injury or Death

A. Traditional Measures

143 In cases involving personal injury there are three
basic kinds of losses plaintiffg prove.97 They are pain
and suffering, medical and other expenses incurred, and

time losses or loss of earning capacity. In cases in-

volving death, most states measure damages by the loss

i i . Civ. App. 1967);
11 v. Tropoli, 414 S.W.2d 474 (Tex
Qiizger v. Stegfen, 30 Wis.2d 445, 141 N.W.24 200 (1966).

94 1267, 142 N.W.2d 460 (1966);
v. Scott, 258 Iowa ’
gg?§s;? Anderson’& Co. v. Suhr, 181 Neb. 474, 149 N.W.2d4

101 (1967).

954unt v. Chicago, B. & Q. R. Co., 180 Neb. 375, 143 N.W.2d

263 (1966); Skaggs Drug Centers, Inc. v. City of Idaho
Falls, 90 Idaho 1, 407 P.2d 695 (1965).

1210

diminished." Chattanoo
390, 396, 399 (1906)

97

See D. Dobbs, Remedies, Ch. 8 (1973).
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the death caused to the survivors.98 A few states reject
this approach and measure damages in the amount the
decedent would have saved during his life expectancy
(loss-to-estate). 1In all cases recovery is limited to
pecuniary loss.

B. Probable RICO Interpretation

va44 The RICO treble damages provision99 creates a

cause of action for persons injured in their "business or
property." Conseguently, injury oOr aeath of a person

wculd not be compensable in a RICO action, that is, the
usual measures of damages for personal injury and wrongful
death could not be used. Nevertheless, if the injury or
death affected the plaintiff's business or property

in some way, it may be possible to recover some damages.

In personal injury cases the cost of hiring a substitute

or assistant is sometimes allowed as an item of damages.loo

If a plaintiff could show that he incurred additional

expense to get the same work done when one of his employees

98cae Comment, 44 N.C. L. Rev. 401 (1966).

%918 u.s.c. § 1964 (c) (1977).

lOOSee Annot., "Cost of Hiring Substitute or Assistant

During Incapacity of Injured Party as Item of Damages
in Action for Personal. Injury" 37 A.L.R.2d 364 (1954).

1211a

was injured, he might be able to receive these expenses
as part of the recovery under RICO. If the decedent had
been a key employee in the business, it is possible

that his death had an adverse effect on the business.

This effect could be measured by a before and after test,
with adjustments for changes in the business not related
to the death. Recoveries of this sort may be allowed

under RICO to help fulfill its remedial purposes.
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ZED CRIME

ENTERPRISE

FROVISIONS.

@

SUMMARY

41 In section 904 (a) of the Racketeer Influenced ang
Corrupt Organization Statute (RICO), Title IX of the Organized
Crime Control Act of 1970, Congress provided thaﬁ its provisions
[should] be liberally construed to effectuate its remedial
purposes."l This innovative? liberal construction directive
augmented the effectiveness of the statute's potent criminal and
civil antitrust-type remedies and reinforced Congress'

intent to create a statute that would launch a broad attack

on organized crime as well as other forms of group

criminality and its deleterious effects on society.

42 When construing RICO, courts ought to follow the
legislative directive, and most courts have, in fact, given

the statute abroad construction consistent with its remedial
purposes. Nevertheless,a few courts, ignoring the directive
have adopted an'unjustifiably narrow interpretation3 of

the statute. These decisions reflect an inadequate

understanding of the judicial function and a misapplication

of the rule; of statutory construction as well as a misuse of

lOrganized Crime Control Act of 1970, Pub. L. No. 91-452,
§ 904 (a), B4 stat. 947 (1970).

2RICO is the only statute imposing criminal penalties which has

a liberal construction directive in the United States Code.

3For the purposes of this paper, the terms "interpretation"
and"canstruction"are used interchangeably.
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iegislative ~iSLOry. As a result, the courts have frustrated

t3 Statutory construction is one of the most confused
- 4 . Cy .
areas of the law. American courts have been critized for

naving no coherent theory of statutory interpretation.

3
1y
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Tl ng canons of construction have often led to
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ent results. Cuurts have been slow in recognizing
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Teated interpretive aids outdated. The rule

Hh
t

construction exemplifies a rule that some courts
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toc cven thouyh the historical justifications for
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the rule are lcng gone.

4 Traditicnally, ccurts have followed the rule that

7
peral statutes are to be strictly construeg.’ The obsolescence
4

See R. Dickers on, The Interpretation and Application of
Statutes (1975) Llewellyn, Remarks on tne Theory of
Arpellate Dec1s:on anc the Rules or uanons about How Statutes
aré to be Cons:irued,3 Vand. L. Rev. 395 (1950) ; Johnstcone,
Arn Efglaaulon ¢©f the Rules of Statutory Interpretation.
“¥an. L. Rev. 1 (1954); ho&ack The Dl&lntecratlonapf

1%,

; ory Conscruction, 524 Ind. L. J. 335 (1949).

|
I

Karl Llewellyn notes that every canon of corstruction can be
countered by its opposite. Llewellyn, suora note ﬁ,

at 401. Llewel:yn lists 28 "thrusts" and "parrys" a

lawyer can use in arguing for a _articutar starutcry
Intezrnrevaticn. Id. at 401-06.

6Se notes 42-36 and accompanying text infra.
7‘w% tes 3E-40 and acoGipanying oaxt infra.
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‘‘‘‘‘‘

©f the rule in light of modern conditions has gradually 1leg
to a trend toward liberal construction.8 RICO's liberal
directive illustrates the progress this trend has made.

While many state legislatures have abrogated the rule and
adopted liberal construction statutes,9 the courts are far
from sounding its death-knell. As some recent RICO decisions
indicated, the attitude of strict construction lives on.lo
¢5 In these decisions, the courts have either ignored

or refused to apply Congress' liberal construction directive.
They have tried to defend a strict construction of the
statute on constitutionalll and separation of power
principlesl? Neither of these justifications, however, can
stand up to close scrutiny. The courts' misapplication of the

rule of strict construction combined with its misuse of

8See note 45 and accompanying text infra.

9See note 45 and accompanying text infra.

05ce United states v, Sutton, 605 F.2d 260 (6th Cir. 1979)

(RICO not applicable where persons engaged in racketeering
activity unrelated to any legitimate enterprise);

United States v. Mandel, 415 F. Supp. 997 (D. M&. 1975)
(Public entlty {State of Maryland) not a RICO enterprise);
United States v. Marubeni Am. Corp. 611 F.2d 763

(9th Cir. 1980) (Criminal forfelture limited to interest in
RICO enterprise).

ll;.g., United States v. _Mandel, 415 F. Supp. 997, 1022
(D. mMd. 19757 -

lzggg hote 60 and accompanying text infra.
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the legislative history has reduced the effectiveness of RICO
13

as a weapon against organized crime. One circuit has

iimited its application to legitimate businesses only. A districtls
14 . . , .

court has held that a government entity cannot

constitute a RICO enterprise. Another decision has curtailed

. s . - 15
the scope of RICO's forfeiture provision.

IT. Fundarentals of Statutory Construction

A. Ambicuity and The Plain !lNeaning Rule

1]

46 The function of the court in construing statutes is

to carry out tnhe will of the legislature within constitutional

16

iimits. Not surprisingly, much controversy rages over how

United States v. Sutton, 605 F.2d 260 (6th Cir. 1979).

United States v. Mandel, 415 F. Supp. 997 (D. Md. 1975)

SUnited States v. Marubeni Am. corp., 611 F.2d 763
(9th Cir. 1980).

165ee Dickerson, supra note 4, at 12-13; Murphy, Old Maxims
Never Die: The "Plain-Meaning Rule" and Statutory
Interpretation in the "Modern" Federal Courts, 75 Col. L. Rev.

99; 2A C. D. Sands, Sutherland Statutory Construction
45.03 - 45.07, (4th ed. 1973)..Sands observed:

12
5§

For the Interpretation of statutes, "intent of the
legislat.ive” 1s the criterion, or test, that is
most often recited. An almost overwhelming
majority of judicial opinions on statutory
issues are written in the idiom of legislative
intent. The reason for this c¢oubtless lies

in an ass.amption that an oblication to construe
statutes in such a way as to carry out the will,
real or attributed, of the lawmaking branch

of goverrrent is mandated by principles

ef sexaration of prwers.  1d. §45.05.
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courts should go about ascertaining the meaning of a statute.l7

47 Resolving ambiguity is the primary task of the

court in construing statutes. Because words are imprecise

symbols for conveying meaning, language is inherently
ambiguous, The equivocal nature of language, however,
does not mean that every time a case involves a statute the
court must resort to statutory construction. As Justice
Frankfurter put it, "A problem of statutory construction can

seriously bother courts only when there is a contest between

probabilities of meaning."19

18 Unless the court decides that there is a substantial
degree of ambiguity that could lead to more than one

plausible interpretation, the court should accord the words

or the statute their plain meanlng.zo The Supreme Court has

explained when the rule is to be used: "where the language

of an enactment is clear and construction according to its
terms does not lead to absurd or impracticable

consequences, the words employed are to pe taken as the tinal

expression of the meaning intendedg"21

In other words, once the

17
See generally note 4 Supraj; Murphy Note 16 supra.

Frankfurter, Some Reflections On t

he Readi
47 Colum. L. ReV. 527, 528, eading of Statutes,

20 "
See 2A C.D. Sands, Supra note 16 at §46.01.

See generally Murphy, supra note 16.

1. . .
United States v. Missouri Pac R.R., 278 U.S. 269, 278 (1929)
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court makes an independent determination from the statutory schem
that no manifest ambiquity exists, it .hould not resort to any
extrinsic aids or other canons ot construction.22

%9 Abuse of the plain meaning rule has opened it up to an

P
S S

‘.

-1
e}

. C e 2 :
onslaught of criticism. 3 Nonetheless, there are persuasive

reasons for the continued vitality of the rule. It serves as a

i
3
gl

P e o

e Y -
-
-

reminder to the court that the most important source in interpret

-

P -

.
P

=3
e

where the language is plain and admits OX no more than one
meaning the duty of interpretation does not arise and the
rules which are to aid doubtful meanings need no discussion.

Caminetti v. Unitea States, 242 U.S. 470, 485 (1yl7).

But see Fordham and Leach, Interpretation of Statutes in
Derogation of the Common Law. 3 Vand. L. Rev. 438, 440 (1950).
(f[A] court is not compelled by what appears to be a clear,
literal interpretation to forego taking into account the
common law or statutory background, the social matrix,
}eglsiatlve history and the conecaquence of a literal
interpretation.”) Boston Sana and Gravel Co. v. United

States, 27¢ U.S. 41L. Mr. Justice Holmes stated:

It 1s said that when tne meaning of language is
plain we are not to resort to evidence in
order to raise doubts. This is rather an
axiom of experience than a rule of law,

and does not preclude consideration of
persuasive eviaence it it exists."

Id. at 14-15,.

23§§e Murphy, supra note 16; Dickerson, supra note 4, at 224
("ITThe rule has sometimes been used to read ineptly expressed
lansuage out of its proper context, in violation of
established principles of meaning and communicaticn. %o this
extent it is an impediment to interpretation"), Jones,

The Plain Meaning Rule and Extrinsic Aids in the Interrretation

Federal Statutes, 25 Wash. L. Q. 2 (1939).

1221

a statute are the words of the statute itself.24 While

the legislative history may be useful at times for discerning
a broad legislative purpose, c<ourts should use it

cautiously since it is not an official declaration by the

25

legislature. The court should always keep in mind that only

the statute is the law. The plain meaning rule is also consistent

24“Though we may not end with the words in construing a
disputed statute, one certainly begins there."

Frankfurter, supra note 18, at 535.

" [Wlhen counsel talked of the intention of the legislature

I was indiscreet enough to say I didn't care what their
intention was, I only want to know what the words mean."
Frankfurter (quoting Mr. Justice Holmes) supra note 18, at 538.

25See generally, Dickerson supra note 4, at 162-168.
In a famous concurring opinion, Mr. Justice Jackson wrote:

Resort to legislative history is only justified
where the face of the Act is inescapably
ambiguous, and then I think we should not go
beyond committee reports, which presumably
are well considered and carefully prepared...
moreover it is only the words of the bill
that have presidential approval,

where the approval is given. It is not
supposed that, in signing a bill, the
President endorses the whole Congressijonal
Record. For us to undertake to reconstruct
an enactment from legislative history is
merely to involve the court in political
controversies which are guite proper in

the enactment of a bill but should have

no place in its interpretation.

Moreover, there are practical reasons why

we should accept whenever possible the

meaning which an enactment reveals on its face.
Laws are intended for all of our people to
live by; and the people go to law offices

to learn what their rights under those

laws are... To accept legislative

1222
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with legislative supremacy.2b The farther away the court strays

from the statute in its search for meaning, the more likely it wi!

encroach on the legislative law-making power.

B. Differences in Construing Remedial and Penal Statutes

110 Traditionally, courts have made a distinction in the way
they construe remedial and penal statutes. Courts have been
inclined to construe liberally remedial legislation to suppress

the evil and effectuate the statutes' remedial purpose

(25 Cont'd)

debates to modify statutory provisions
is to maxe the law inaccesgsible to a large
part of the country.

By and large, I think our function was well
stated by Mr. Justice Holmes. "We do not
inquire what the legislature meant; we
only inguire what the statute means."

Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 348,
395-97 (1951).

6Johnstone defends the plain meaning rule:

To deny that the plain meaning has any force
or validity opens the door to violation of
a fundamental obiective in statutory
interpretation. This position leads to

a denial of legislative supremacy in

the statutory field. Under such a

view, statutes never are binding on

a court as they never are clear. A court
can aiways, make whatever rule it wishes
and decide cases in any way it wishes,
despite statutory meanings because it
cannot be restricted by statutory
language.

Johnston, supra note 4, at 13.

27See 3 C.D. Sands, Su:cherland Statutory Construction §A0.01

(4 ed. 1973). T T

1223

while they have strictly construed penal statute528

to protect the party against whom a penalty may be imposed.
Though courts and commentators have used the terms "strict”

and "liberal" in different ways,29

"the terms are meaningful
characterizations of attitudes when 'liberal' is used to
signify an interpretation that produces broader coverage

or more inclusive application of statutory concepts, compared
to speaking of more limited or use inclusive coverage as the
result of strict constriction.“30
111 Even without RICO's liberal directive, the statute should
have been construed liberally to effectuate its remedial
purposes. Unlike typical criminal statutes. RICO creates no

new substantive offenses. Racketeering activity is based on

the commission of at least two acts already prohibited under

federal or state laws. The Statement of Findings and purpose of
the Organized tontrol Act of 1970 states that the primary purpose
of the Act was "to seek the eradication of organized crime in the
United States . . . by establishing new penal prohibitions, and
by providing enhanced sanctions and new remedies to deal with

the unlawful activities of those engaged in organized crime.“31

The entire statute was, therefore, remedial in that it created

28§gg 3 C.D. Sands, note 27 supra at §59.03.

2gsee Dickerson supra note 1 at 206.

302A C.D.‘Sands, supra note 16 at §58.02.

3lpub. L. No. 91-452, 84 stat. 922 (1970).
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a new arsenal of remedies, civil as well as penal, to achieve

its goal. persuasive justification can be given for a rule that so

c. The Rule of Strict Construction deprecates the role of legislation in a democratic society.

412 All statutes regardless of whether they are classified as Since almost any modern statute can be read as changing the common

remedial or penal should be construed to effectuate the law and since the legislature is constitutionally the law

legislative purpose.32 The history and the application of the making body, it is difficult to see any sense in such a

rule of strict construction reveals, however, a hostile attitude presumption. Critics of the rule have observed that the "derogation'

of the judiciary towards legislative innovation. canon reflects an attitude of the courts which often nullifies

1. Statutes in Derogation of the Common Law legislative action,35 No critic has condemned the canon more

§13 No other canon of interpretation better illustrates the than Roscoe Pound who wrote: "it {[the "derogation" canon] had

reluctance of judges to acknowledge the superiority of its origins in archaic notions of interpretation generally,
statutory law over judge made law than the canon that now obsolete, and survived in its present form because of
statutes in derogation of the common law are to be judicial jealously of the reform movement; and that it is

strictly construed. The rule establishes a judicial wholly inapplicable to and out of place in the American law ot

presumption that the legislature did not intend to alter today.“36 Although most states have abrograted the common

the common law unless the statute clearly indicated otherwise?3 law rule by statute, courts at times have still invoked it.37

{14 It arose as an unfavorable response to the shift from the 2. Strict Construction of Penal Statutes

courts to the legislature as the primary law-makers.34 No $15 Over a hundred years ago, Chief Justice Marshall wrote
that "[t]lhe rule that penal laws are to be construed strictly
is perhaps not much less old than construction itself."38

32

See Pound, Common Law and Legislation, 21 Karv. L. Rev. 383
("The idea that an act mav be strictly or liberally construed,
without reference to the legislative intent, according as it

The rule operates to construe ambiguities in favor of the

1s viewed either as a penal or remedial statute,... is in its
very nature delusive and fallacious".) Id. at 386-87 n. 3
(quoting from Sedwick, Construction of Const. and Stat. Law,
c. viii). 35
Pound, supra note 32, at 387.
33§gg Fordham and Leach, supra note 22, Brown v. Barry, 3 U.S. 36
365 (1797). i Id. at 388.
34 37

In 1875, more than 40% of court cases were based on common
iaw litigation while the number dropped to 5% fifty vears later.
Almost all czses today rast on a statute. See Frankrfu
supra ncte 1€, at 527. T

See Fordham and Leach, supra note 22 at 449-552,

rher, 38

United States v. Wiltberger, 5. Wheat. 76, 95 (U.S. 1820).
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criminal defendant.39 The courts may broaden as well as

narrow a stétﬁte to benefit the accused.40 Though the courts
may at one time have had reason to invoke the maxim, its use
today is just as inconsistent with the constitutional
division of power between the judiciary and the legislature

as is the "derogation" canon. Proponents of the rule contend
that strict construction of penal statutes 1is constitutionally
compelled by due process requirements.41 As the hiscory of
the rule demonstrates, however, there is no constitutional

basis for the rule.

(a) History of Strict Construction

£16 The English courts developed the rule of strict

construction as a countervailing force to the severity of early

criminal law that imposed the death penalty for the commission

of virtually all felonies. Benefit of Clergy (freedom from the

395¢g Hall, strict or Liberal Construction of Penal Statutes,
48 karv. L. Rev. 748, 749 (1935).

4O£§.

Hsee United States v. Mandel, 415 F. Supp. 997, 1022

(. FMd. 1976). Cf. United Statcs v. Sutton, 605 F.2d 260, 269
(6th Cir. 1979) (court acknowledges the directive but construcs

statute narrowly holding that RICO is limited to legitimate
enterprises).

Several dissents have atso argued that the liueral counstruction
dirvctive violates due process. Sce United States v. Grzywacz
603 F.2d 682, 692 (7th Cir. 1979) (dissenting opinion, Swvagert,
J.); United States v. Davis, 576 F.2d 1065, 1069 (3d Cir. 1978)
(concurring opinion, "Aldisert, J.); United States v. Altese,
542 F.2d 104, 107 (2d Cir. 1976) (dissenting opinion, Van
Grecieiland, J.).
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death penalty for common law felonies) vas unavailable for a
number of felonies from the reign of Henry VIII through 1765.

By tne mid-seventeenth century, theretore, the courts widely

employed the maxim.42

117 The doctrine of strict construction, carried over

to this country by English case law and text writers,43

became equally imbedded in the American judicial system even
though the reason for the rule's existence had long faded.
By the nineteenth century, the death penalty had ceased to
be the principal punishment for felonies. The uncontrolled
application of the rule led Chief Justice Marshall to declare:
Though penal laws are to be construed
strictly, they are not to be construed
so strictly as to defeat the obvious
intention of the legislature ... The
intention of the legislature is to be

collected from the words they employ.
Where there is no ambiguity in the

words, there is no room for construc;tion.44
For the mos* part, his declaration went unheeded.
118 Frusiration with the common-law rule zaused many

state legislatures to either abrogate the rule or to adopt
statutes that typically provided that all statutes should be

"liberally construed" to effectuate "the true intent and

42
For a more extensive treatment of the history of strict

construction, s=ze Hall, supra note 39, at 749-51.

43
For example, Blackstone wrote "{plenal statutes must be

construced strictly.” 1 W. Blackstone, Commentaries *88.

44

United States v. Wiltberger, 5. Wheat 76, 95 (U.S. 1820).
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meaning of the legislature.™" Many courts have either been

unaware of these statutes, purposely ignored them, or
interpreted them as not including penal statutes.46

With the strong attachment courts have shown toward the

rule of strict construction, it is not surprising to find that

RICO's liberal construction directive has met resistance.

(b) Strict Construction and Fair Warning

119 Advocates of the strict construction doctrine have
argued that the rule is necessary to insure that people
are given fair warning of what constitutes punishable conduct.

Fair warning is one of the principle justifications

. ‘ . 4
for the constitutionally compelled void for vagueness doctrine.

$20 There is an essential difference, however, between

4SStatutes of this sort and the reaction of courts to them

are considered in 3 C.D.Sands, supra note 27, at §59.07 and Hall,

supra note 39, at 752-56. Only 2 states specifically require
that penal statutes be construed strictly. See Fla. Stat. Ann.

§755.021 (West 1976); 1 Pa. Cons. Stat. Ann. §1928 (Purdon Supp.

1974-79).

14211, supra note 39, at 755.

47§gg Quarles, Some Statutory Construction Problems and
Approaches in Criminal Law, 3 Vand. L. Rev. 531, 539 (1950).

*Ssee connally v. General Conmstr. Co., 269 U.S. 385, 391 (1926)
("[A] statute which either forbids or requires the doing of
an act in terms so vague that men of ccimon intelligence

must necessarily guess at its meaning and differ as to its
application violates the first essential of due process.");
See generally, Note Tne Void-for-Vacueness Doctrine in the
Supreme Court, 109 U. Pa. L. Rev. 67 (1960).

1229

construing an ambiguous statute and an indefinite one.49
Ambiguows statutes are sufficiently definite to have meaning;
the problem the court faces is choosing between possible
meanings. In the situation of an inadefinite statute the court
concludes that a person cannot reasonably ascertain what
conduct is proscribed (or penalty provided) because

there is no clear meaning. Unlike an ambiguous statute,

a court must invalidate the portion of a statute that is too
vague,

121 A court may save a statute from being unconstitutionally
vague by giving it a narrow construction. A liberal
construction of RICO, though, does not make the statute

unconstitutionally vague. Many courts have rejected vagueness

43Two principal postulates have grown out of the philosophy
that an individuals' life and liberty are to be
vigilantly safeguarded. One rule is that craiminal
statues are to pe strictly construed; the other,
that a statute which fails to meet certain
requirements for definiteness of standard
is not a legal basis for punishment. These
approaches are otten the same because they are
rooted in the same basic consideration and
because the distinction between construction
is whether particular conduct Ffalls within
the scope of the statute. <he proplem of
vagueness, on the other hand, presents this
question and in addition the guestion
whether a court or individual ever can tell
when conduct is or 1is not included ana
theretore whether the statute should fall
completely.

Quarles, supra note 47, at 532.
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challenges while construing RICO broadly.so A defendant has

little reason to complain that he was not given fair warning authorities, these opinions either cite cases that involve the

since acts of racketeering are based on other state and federal void for vaguenessdoctrine53 or cases that are grounded on

offenses and since a minimum of two predicate acts are statutory, not constitutional principles.54 Since RICO

required. is not unconstitutionally vague and since no Supreme
22 The judges that have challenged the constitutional Court case has ever mandated that strict construction of
validity of the RICO directive are misguided in their use penal statutes is constitutionally compelled, the logic
of authorities?l They have argued that due process principles of these opinions should not be followed.
(c) Dangers of Strict Construction

require that penal statutes be strictly construed
and, therefore, the directive as applied to the criminal 123 The continued use by courts of the rule of strict

provisions of the statute is unconstitutional.s2 As

construction can only impede the success of legislative
goals. As long as judges insist on construing penal

statutes strictly, the defense will be encouraged to

>0sce e.g. United States v. Hawes, 529 F.2d 472, 479

(5th Cir: 1976) (holding that RICO gives adequate notice that
"ente¥prlse" includes persons who participate in their own
organization); United States v. Castellano, 416 F. Supp.

12§, 128 (E.D.N.Y. 1975) (holding that RICO gives adecuate notice
and tha? "enterprise" includes illegitimate as well legitimate
enterprises; United States v. Stofsky, 409 F.Supp 609, 613 y
(. D. N.Y. 1973), aff'd, 527 F.2d 237 (24 Cir. 1975) (holding that |
the "conduct or participate" language of §1962 (c) is broad i
but not wvague).

53For example, all the authorities cited in note 52 supra,
except United States v. Resnick, deal with the void for vagueness

doctrine.

54Though the court in United States v. Resnick said, "Statutes
creating crimes are to be strictly construed in favor of the accuseqd,"
the court in deciding the case employed the plain meaning rule.
299 U.S. 207, 209-10 (1936).

Rewis v. United States, 401 U.S. 808 (1971) and Bell v. United
States, 349 U.S. 81 (1955) are often cited to

support the view thatstrict construction is constitutionally
required. See United States v. Mandel, 415 F. Supp. 997, 1022
(D. Md. 1976); United States v. Moeller, 402 F. Supp. 49, 59

(D. Conn. 1975).

In Rewis, the court citing Bell noted that "ambiguity

concerning the ambit of criminal statutes should be resolved

in favor of leniency."40l1 U.S. 808, 812 (1971). 1In a footnote,
however, the court declared that "the guestions in this case are
solely statutory. No issue of constitutional dimension is

presented.” I1d. at 811 n. 5

51 . : “
' Thg constitutionalility of the directive has bzen challenged
in dicta. Sc2e cases cited in note 41 supra.

SZJudge Swygert's dissent in United States v. Grzvwacgz typifies
thelv1ew 0Z Tae strict construction proponents. ]

It is unclear whether Condgress intended its directive to apply
to those sections which establish criminal liability or )
T?rely_to the "remedial" provisions of Title IX. By applying thi
glrec?;ve to the criminal liability provisions, the majority

nas violated tbe due process principle that "statutes crcating
crires are to be strictly construed..." United States v~ Re;nic
299 U.S. 207, 209 (1936). ] ki
See also Morissette v. United States 342 U.S. 246, 263 (1952);
Smith v. United States, 360 U.S. 1, 9 (1959). See generally '
Parachristou v. City of Jacksonville, 405 U.S. T56, 162 (1974);
sined v, City of Rochiord, 408 USS. 104, 108 n. 3 (1972):
ce, smer.can Constitutional Law, 719-19 (1978).
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55
"find" ambiguities to avoid the application. of the statute.

As long as able lawyers are paid high fees, statutes will be
"ambiguous".

§24 Though the deliberate nullification of the legislative
will through the application of strict construction may have
been politically justified in seventeenth century England,

it cannot be defended in light of today's mqore sophisticated
criminal justice system and democratic law-making process.

Pound eloquently explained why courts should abandon the rule:

In the sixteenth and seventeenth centuries
the judiciary stood between the public,
and the crown. It protected the
individual from the state when he required
that protection. Today, when it assumes
to stand between the legislature and the
public and thus again to protect the
individual from the state, it really stands
between the public and what the public
needs and desires, and protects
individuals a%ainst society which

does need it.-6

It is undisputably the function of the legislature to
determine what conduct should be sanctioned and the
severity of the sanction, whether civil or criminal.

By adhering to the doctrine of strict construction, courts

will continue to frustrate the legislative intent and will

55"[T]his lack of precision in criminal statutes affords
numerous opportunities for astute and zealous defense counsel
to discover or to create ambiguity in the meaning of a statute
and then to urge an interpretation that will place the
conduct of his client in a less unfavorable light."

Quarles, supra note 47, at 531.

56Pound, supra note 32, at 403.
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fail to give effect to the statute's meaning.s7

(d) The Case for Liberal Construction

125 The modern trend of construing statutes liberally

should be applauded. Where an attitude of construing statutes
strictly caused unpredictability in the law, an attitude of
liberal construction can restore stability in the law and

make the law appear more rational.58 One commentator noted

that interpretive guides like liberal construction can predicate

an attitude of mind "more likely to recreate the atmosphere

-surrounding the statute in its passage and thus more likely

. . w5
to give effect accurately to the real legislative purpose. ?

126 By including the liberal construction directive in RICO,
Congress instructed tne judiciary as to the attituade it should
adopt when interpreting the statute. Objections that interpretive
provisions violate separation of powers principles by vesting

S . 6
the power to punich in the judiciary are unpersuasive. 0

57Quarles, supra note 47, at 535.

58See Hall, supra note 39, at 760. Hall does believe there are
some exceptional situations which justify strict construction
of penal statutes. Id. at 762~68.

59Landis, A Note on "Statutory Interpretation", 43 Harv. L. Rev.

886, 892 (1930) Contra Horack, supra note 4, at 346
("But why 'liberal construction™ No greater reason
justifies artifical determination of meaning in favor of
the statute then against it").

60

The argument is sometimes advanced that strict
construction of criminal statutes is advisable
because of the separation of power among the
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On the contrary, interpretive provisions discourage the

courts from indulging in judicial legislating61 and provide

(60 cont'a)

branches of government. This argument must
assume that courts punish or legislate when
they construe statutes liberally or at least
non-strictly and that the power to punigh is
given to the legislature alone. The answer

to this propcsition is obvious. It is the
primary duty of the legislature rather than

the judiciary to make the law, but the courts
ofter make law by confining or broadening the
principles of the common -law. The function

of the courts is primarily to construe or
interpret the laws, but this requirement

does not mean that the courts should construe
or interpret +he law in any particular manner.
Separation of powers is a doctrine which may
militate against the validity of a statute

when the statute is so vague as actually to
have no meaning. If a court should by
interpretation or construction give vitality

to a meaningless combination of words, it would
undoubtedlyﬁbelegislating and its action would
be obnoxious to general principles of government
in this country. But when a statute is
ambiguous, interpretation is necessary. Aand

if the court is "making law" when it interprets
the statute, it is making law regardless of
whether its interpretation is strict or liberal.
To say that a court is legislating when it
construes a statute to include doubtful conduct
seems to require the concession that a strict
construction, by limiting the operation of the
statute, repeals the statute in part, and thus
legislates just as fully as in the converse
situation. Quarles, supra note 47, at 534.

6l[s]uch provisions [legislative mandates for liberal
construction] can be rationalized as requests to the court
to stop subverting normal meanings under the quise of
"interpretation". Rather %han a legislative intrusion into

the province of the courts, it may merely be an attempt, in the
form of a rule of law, to keep the courts form paying insufficier®

deference to its pronouncements in the field of the
legislative. C. Nutting, S. Elliott, and R. Cickerson,
Lecislation 397 (4th ed. 1969),
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guidance in how the legislature intended ambiguities to be
resolved.

127 The enactment of RICO reflects Congress' concern

about the effect of racketeering on the American economy. By
following the directive to construe the statute liberally,
courts can insure that RICO has the greatest inpact on the
evil Congress perceived.

III. Problems Construing RICO

- 62
128 Though RICO is complex statute, it was carefully drafted.

Courts, facing questions of statufory construction, should rely
primarily on the language of the statute and the interrelationship
between each section before they turn to the legislative history.
So far, cases involving statutory questions have principally
iﬁvolved sections 1961, 1962, and 1963. Section 1961 defines

63 . . - .
the major elements of the statute including racketeering

®25ee Ianelli v. United States, 420 U.S. 770, 782-791 (1975).

®318 u.s.C.A. §1961 (Supp. 1979). This section provides in
part that:

As used in this chapter- ‘
(1) "Racketeering activity" means (A) any act or threat
involving murder, kidnapping, gamblipg, arson, .
robbery, bribery, extortion, or dealing in narcotic
or other dangerous drugs, which is charceakle

under State law and punishable by imprisonment

for more than cvne year; (B) any act which is
indictable under any of the following provisions

of title 18, United States Code: Section 201
(relating to bribery), section 224 (relating to .
sports bribery), section 471, 472, and 473 relating
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63 con'td.

to counterfeiting), section 659 (relating to theft
from interstdte shipment) if the act indictable
under section 659 is felonious, section 664
(relating to embezzlement from pension and
welfare funds), sections 891-894 (relating to
extortionate credit transactions), section
1084 (relating to the transmission of
gambling information), section 1341 (relating
to mail fraud), section 1343 (relating to
wire fraud), section 1503 (relating to
obstruction of justice), section 1510 (relating
obstruction of criminal investigations),
sections 1511 (relating to the obstruction of
State or local law enforcement), section 1951
(relating to interference with commerce,
robbery, or extortion), section 1952 (relating
to racketeering), section 1953 (relating to
interstate transportation of wagering
paraphernalia), section 1954 (relating to
unlawful welfare fund payments), section

1955 (relating to the prohibition of illegal
gambling businesses), sections 2314 and

2315 (relating to interstate transportation
of stolen property), sections 2341-2346
(relating to trafficking in contraband
cigarettes), sections 2421-24 (relating to
white slave traffic), (C) any act which is
indictable under title 29, United States Code,
section 186 (dealing with restrictions on
payments and loans to labor organizations)

or section 501 (c) (relating to embezzlement
from union funds), or (D) any offense
involving fraud connected with a case

under title 11, fraud in the sale of
securities, or the felonious manufacture,
importation, receiving, concealment,

buying, selling, or otherwise dealing in
narcotic or other dangerous drugs,

punishable under any law of the United

States;

(3) "person" includes any individual or
entity capable of holding a legal or
beneficial interest in property;

(4) "enterprise" includes any individual,
partnership, corporation, association, or
other legal entity, and any union or group

of individuals associated in fact although
not a legal entity;

(5) "pattern of racketeering activity" requires
at least two acts of racketeering activity,
one of which occurred after the effective date
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. 65 . .
act1v1ty,64 person, enterprlse,66 pattern of racketeering

activity,67 and unlawful debt.68 Section 1962 lists the four
prohibited activities;69 all of which aim at curbing the
(63 cont'd)

of this chapter and the last of which occurred
within ten years (excluding any period of
imprisonment) after the commission of a prior
act of racketeering activity;

(6) "unlawful debt" means a debt (A) incurred or
contracted in gambling activity which was in
violation of the law of the United States, a
State or political subdivision thereof, or which
is unenforceable under State or Federal law in
whole or 1in part as to principal or interest
because of the laws relating to usury, and (B)
which was incurred in connection with the
business of gambling in violation of the law of
the United States, a State or political subdivision
thereof, or the business of lending money or a
thing of value at a rate usurious under Scate
or Federal law, where the usurious rate 1is at
least twice the enforceable rate;

6418 U.s.C.A. §1961(1) (Supp. 1979).

6314, §1961(3)

6614, s1961(4)

714. 51961 (5)

°%14. 51961 (6)

6918 U.5.C.A. §1962 (Supp. 1979). This section provides that:
§1962. Prohibited activities

(a) It shall be unlawful for any person who has received any
income derived, directly or indirectly, from a pattern of
racketeering activity or through collection of an unlawful
debt in which such person has participated as a principal
within the meaning of section 2, title 18, United States Code
to use or invest, directly or indirectly, any part of such
income, or the wroceeds of such income, in acquisition of
any interest in, or the establisl.rment or overation of, any
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growth and impact of group crime as well as organized crime's

infiltration into legitimate businesses. The third section

provides for criminal penalties including criminal fofeiture.70

(69 cont'd)

enterpr1§e which is engaged in, or the activities of which

affgc;,'lnterstgte or foreign commerce. A purchase of

:iguiitieston'tng open.market for purposes of investment,

an Oout the intention of controlling or participating in
e control of the issuer, or of assisting another to do

so, sba}l not be uplawful under this subsection if the

s;cu;lt;es oﬁ the issuer held by the purchaser, the members

in 215 immediate family, and his or their accomplices

n ug{apitiern Or racketeering activity of the collection of

wiul debt after such purchase do not amount in the

aggregate to one percent of the outstanding securities of

any one class, and do not confer, either in law or in fact

%g? pg:eghtileéect ine Oor more directors of the issuer ’

(b) ha €@ unlawful for any person through a .

E:gtetierlng;actlv1ty_or Fhrough collection ofgan uiissii? oF

interestaigugre or maintain, directly or indirectly, any

or the activitics of which affert. tatecernreorsrord2ded in.

(c) It shall be unlawful for igy’ égzgisgati ve fPIElgn SOmmeres

associated with any enterprise enggged in e Ozid hetivits

which affect, interstate or foreign - . ® ondues res of

Or participate, directly or indirgctE;TmiiciéetgoggggECt'

of such enterprise's affairs through a pattern of

7g§keteer1ng activity or collection of unlawful debt

ld O%ttigall ?g gnlawful for any person to conspire to violate

Section. AGced Bub.T. S1-457. tiere in) saonialt oS} Of this

84 Stat. 942. emphaéls adgeé)?ltle e 8300 (), Oct. 13, 1970,

70
18 U.s.C.A.
C.A. §1963 (Supp. 1979) Section 1963 (a) provides that:

§1963 Criminal penalties

(a) Whoever violate ;
; S any provision of i
shall be fi OI section 1962 i
Shall fined not more than $25,000 or imprisoned nog this chaptg;ﬁ
Lateg %T?r:, or Soth, and shall forfeit to the Unitgd nore than
- ny interest he has acquired i
: . ] or i :
:g?iizéon ?f s?c§1on 1962, and (2) any inte?gggti;ned o
ofbany gigd, §za1m.aga1nst, Or propertv or COntracéual e
enter r? ,?:Lordlng a@ source of influence over, a risht
cond p&lse wnich h? bas established, operated c’ tny
: oucEed, or participated in the conduct of rpontrolled,
violation of section 19Y62. O, in
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A. Does RICO Apply Only to Members of Organized Crime?

ﬁ29 ' The qguestion has arisen whether RICO's sanctions apply
exclusively to members of organized crime. The plain meaning
of the statute unequivocally answers the question in the

negative. Each of the four subsections of section 1962 makes

clear that "any person" can be in violation ot the act by

engaging in the prohibited activity.7l Section 1961 states that

"'person'’ includes any individual or entity capable of
w72

holding a legal or beneficial interest in property.
Though Congress undoubtedly intended the statute to reach the
Mafia figure as well as other types of syndicate ~connected
individuals, it was far-sighted enough to realize that other
individuals and organizations engage in "racketeering activities".
For example, white-collar crime offenders fall within the scope

of RICO. 1In addition, the wuse of the term "includes", which is

a word of illustration, not a word of limitation, indicates
73

that Congress intended an expansive application of RICO.
330 In holding that RICO did not exclusively apply to

members of organized crime, one district court noted that

7lSee supra rote 69.

7218 uy.s.c.A. 1961(3) (Supp. 1979).

73See Dreidcer, Legislative Drafting, 27 Can. B. Rev. 291, 307
(1949) ("means restricts and includes enlarges the mzaning
of a word"); Burrows, Interpretation Sections, 8 N.Z2.L. R.
(1978) ("means prefaces a comprehensive and exhaustive

s
definition, where as includes introduces a definition

which merely states some but not all of the things
covered by ithe word.").

33,43
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requiriﬂg proof that a defendant was a member of "organized
74

crime” would have rendered the statute unenforceable.

The court also pointed out that the statute would probably be
unconstitutional if the unlawful activity was based on one's
status as a member of organized crime. 5

76
131 Only one civil case, Barr v. WUI/TAS, Inc., has reached

a contrary conclusion. Because the complaint did not

suggest "that defendant is connected in any way with organized
orime,"77 the court denied plaintiff's motion to amend its
complaint against the defendant, a telephone answering service,
to include a count under RICO. The court, however, made no
reference to the statutory language and relied solely on

it's reading of the congressional history's references to

78

the "mafia" and the "syndicate". As Senator McClellan, one

of the principal sponsors of the Organized Crime Control Act

of 1970 explained, however, the term, ordanized crime "is a

"United States v. Mandel, 415 F. Supp. 997, 1018 (D. Md. 1976).
Accord, United States v. Campanale, 518 F.24 352, 363-64
(9th Cir. 1975), cert. den.ied sub. nom. Grancich v. United

States, 423 U.S. 1050 (1976) (" [Tlhe words of the
statute are general. They contain no rustrictions to
particular persons."); United States v. Amato, 367

F. Supp. 547, 548 (S.D.N.Y. 1973).

5United States v. Mandel, 415 F. Supp. 997, 1019. (D. M4. 1976).

7866 F.R. D. 109 (S.D.N.Y. 1975).
"T14. at 113.
7814
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functional concept like 'white-collar crime’', servind simply as
a shorthand method‘of referring to a large and varying group of
criminal offenses committed in diverse c1rcumsr_ances”.79

No where in the legislative history is a statement that

RICO was designed to apply only to organized crime.

It is evident that the Barr decision was wrongly decided.

B. The Scope of "Enterprise" under RICO

132 The meaning of the word "enterprise" has been one of

the most litigated issues under RICO. Challenging an

effort to employ a broad scope for a RICO enterprise, defense
counsel have raised three issues: whether the statutes proscribes
the operation of illegitimate as well as legitimate enterprises,
through a pattern of racketeering activity, whether a foreign
business falls within the purview of the statute, and

whether a government agency constitutes a RICO enterprise.

An examination of the plain meaning of the statute coupled

with its liberal construction directive leaves little doubt
that Congress intended a RICO enterprise to encompass all

three situations.

1. Illegitimate vs. Legitimate Enterprises

133 Defense counsel have often tried to convince the
court that the statute should not be applied to persons engaged
in racketeering activity unrelated to any legitimate enterprise.

They contend that the term "enterprise" is ambiguous and that

79McClellan, The Organized Crire Act (S.30) or Itgwggggg_g
Which Threatens Civil Litertics 46 Notre Came Law. 55,

CS:
5, 60-61

(1970).
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the legislative history demonstrates that RICO's sole purpose

- was to prevent the infiltration of organized crime into.

80 Of the circuits that have passed on the

legitimate business.
issue, all but one81 have construed "enterprise" broadly,
and have correctly held that it includes illicit as well as licit

. . B2
organizations.

(a) A Look at the Statute's Plain Meaning

134 The plain meaning of the statute's language supports

the majority's viewpoint. Section 1961 (4) states that "'enter-
prise'" includes any individual, partnership, corporation,
association, or other legal entity, and any union or group

of individuals associated in fact although not a legal entity."83

80Compare United States v. Sutton, 605 F.2d 260, 267

(6th Cir. 1979) ("The construction unmistakenly endorsed
by the legislative history is the one appellants have urged--
limiting section 1962 to the conduct of a 'legitimate’
enterprise's affairs through racketeering activity.")

with United States v. Elliott, 571 F.2d 880, 897 (5th Cir.
1978) ("On its face and in light of its legislative
history, the Act clearly encompases...'enterprises which
are from their inception organized for illicit purposes'."
(quoting United States v. McLaurin, 557 F.24 1064, 1073
(5th Cir. 1977).

8lunited states v. Sutton, 605 F.2d 260, 264-70, (6th Cir. 1979).

82See,e.g., United States v. Rone, 598 F.2d 564 (9th Cir. 1979);
United States v. Swiderski, 593 F. 24 1246 (D.C. Cir. 1978),
cert. denied, 441 U.S. 933 (1979); United States v. Whitehead,
No. 78-5160 (4th Cir. 1980); United States v. Elliott,

571 F.2d 880 (5th Cir.), cert. denied sub nom. Delph v.

United States, 439 U.S. 95 (1978); United States v. ltese,

542 F.2d 104 (24 Cir. 1976), cert. denied, 429 U.S. 1039

(1977); United States v. Cappetto, 502 F.2d 1351 (7th Cir.
1974), cert. denied, 420 U.S. 925, (1975).

318 U.S.C.A. §1961(4) (Supp. 1979 (emphasis added).
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Here, again, Congress introduced the definition with the term
"include" to signify its intent to give "enterprise" a

broad, unrestricted meaning. Further, section 1962 (a), (b) and

84 and Section l963(a)85 each speak in terms of "any

(c)
enterprise". The statutory language unambiguously says,
therefore, that all enterprises that are conducted
through a pattern of racketeering activity or collection
of unlawful debts falls within its interdiction.
As the Second Circuit said:

Congress could, if it intended any

other meaning, have inserted a

single word of restriction.

Instead, it left out the word

and inserted a clause providing

that the provisions of the RICO

statute "be liberally construed

to effectuate its remedial
purposes."86

If Congress had intended to limit RICO's application to

only legitmate enterprises, it surely

would have stated that clearly. As the Supreme Court
remarked, the Organized Crime Control Act of 1970 "is a
87

"

carefully crafted piece of legislation.

435 The title and preamble of an act have long been acceptable

4See note 69 suora.

85See note 70 supra.

86

United States v. Altese, 542 r.2d 104, 106 (2d Cir. 1976).

®71anelli v. Urited States, 420 U.S. 770, 789. (1975).

1244




T T e RSN

intrinsic aids to the courts in construing statutes.88 Unlike
th2 legislative history, the preamble to the Organized Crime
Control Act of 1970 was voted on by the entire congress and

was signed by the President. It is, therefore, the authoritative
statement of both the Congressional purpose, and the evils that
the Act was primarily designed to remedy.

136 Both the title of Title Ixsgand the B8tatement of Findings
and Purpose90 of Organized Crime Control Act of 1970 support
the interpretation that the statute applies to illegal as well
as legal enterprises. Had the sole congressional aim

been to eliminate organized crime's involvement with legitimate
enterprises, the first part of the title "Racketeer Influenced"
would have sufficed. The addition of "corrupt organizations"
evinces Congress' intention to include illicit enterprises
within the scope of the statute.

4§37 In its broad statement of Findings and Purpose, moreover,
Congress nowhere indicated that it was limiting the Act to
organized crime activities only as they related to legitimate

91

enterprises. The stated purpose was to "seek the

eradication of organized crime" by dealing with its

See 2A.C.D. Sands, supra note 16, at §§47.03-.04.

8918 u.s.c. §5§1961-1968 (1970).

0pun. L. 91-452, 84 Stat. 922 (1970).

Mg,
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"unlawful activities",92 that is, all of its activities.
138 Where Congress wished to discuss organized crime as it

involved legitimate business, it did so, as in its third findiné
where it found that the money and power of organized crime was
being used to "corrupt legitimate business..."93 In its

fourth finding, Congress further found that "organized crime
activities", not just the corruption of 1legitimate business,
were weakening the stability of the nation’s economic system

as well as causing other serious problems.94 In its fifth
finding, Congress found that "organized crime continues to grow"
because of existing limitations of the law, sanctions, and

remedies available to the Government.95 Congress then

specifically stated that the purpose of the Act was to eradicate
organized crime, not just deal with it in the context of
legitimate business.96

139 The structure of section 1962 is consistent with the
stated goal of eradicating organized crime. Taken together
Section 1962 (a), (b), and (c) focus on three key aspects

of organized crime: expansion through investment,

expansion through racketeering, and racketeering gqua

92:3. at 923.
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racketeering in the operatiog of either_licit or illicit
organizations. Typically, racketeering has begun as an
exercise of illicit power in the context of an illicit
organization. Its activities have generated money that,

in turn, has generated further power. Money and power,
individually or together, have been used to infiltrate
legitimate organizations as well as to annex, Or establish
and operate new illicit organizations. Both the

licit organizations taken over and the new ilicit
organizations generate more money and power; they thu
intensify the expansion of organized crime. Consequently,
the failure to attack any one aspect of organized crime would
make eradication of the whole more difficult. Each is
capable of regenerating the entire organized crime structure.
As drafted, therefore, RICO was clearly designed to

attack each major aspect of organized crime as well as the
operations of other groups. An interpretation limiting the
scope of "enterprise" to a licit organization would

seriously undermine the legislative purpose of the statute.

(b) A critical analysis of United States v. Sutton
97

440 In United States v. Sutton, the defendants had run a

neroin distribution business and a large volume stolen

property fencing operation. Ignoring the plain meaning of

the statute, the Sixth Circuit reversed their convictions
holding that a RICO enterprise must have "some ostensibly

lawful purpose.98 The court supported its conclusion

on several grounds, none of which are persuasive.

The court contended that if it read the statute as
including illicit businesses, the terms "enterprise" and
"pattern of racketeering activity" would be redundant. This
interpretation would presumably transform the statute into
"a simple proscriptionagainst patterns of rackéteering
activity."99 Apparently, the court did not understand the
distinction between the terms. "Enterprise" is a concept
that denotes an entity or group of persons organized for a

particular purpose, while "pattern" is a concept that denotes

the relationship, not between people, Lut between acts that

"are interrelated by distinguishing characteristics and [are] not

isolated events."loO

141 The Sutton court also relied heavily on the statute's
legislative history, citing numerous legislative sources,
which it saw as supporting the proposition that the sole

purpose of RICO was the "'elimination of organized crime and

97¢05 F.2d 260 (6th Cir. 1979).

1247

9814 at 270.

9914. at 265.

l0018 U.S.C.A. §3575(e) (Supp. 1980) (Title X*of Organized_
Crime Control Act of 1970 which must be read in pari materia
with Title IX).
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racketeering into legitimate organizations operating in
interstate commerce.'"lol

42 The court, however, should not have examined the
legislative history at all since no ambiguity existed on the

face of the statute.102

In addition, the court is mistaken in its assertion

that the legislative history clearly supports its holding.103
It treats the legislative history as being exhaustive of the
meaning of the statute rather than illustrative of one aspect
of its application. Although the principal concern of
Congress with re®erenceto the RICO statute may have centered
around organized crime's corruption of legitimate business,
nowhere does the legislative history indicate that this was

the statute's only purpose. Congress' avowed purpose was

10165 .24 260, 267 (6th Cir. 1979).

lo’)See note 25 —upra; Dickerson, supra note 4 at 195 ("The
more realistic approach to legislative history would be to
end or severely limit its judicial use").

lOBCommentators who have examined the legislative history have
reached different conclusions, Compare Comment, Title IX

of the Organized Crime Control Act of 1970: An analysis of
Issues Arising In Its Interpretation, 27 De Paul L. Rev.

89, 98 (1977), ("The published legislative history of Title IY..

convincingly indicates that Congress aimed exclusively at
legitimate organizations") ~ With Atkinson, "Racketeer
Influenced and Corrupt Organizations", 18 U.S.C. §§1961-58;
Broadest of the Federal Criminal Statutes, 69 J. Crim. L. &
Criminality 1, 13 (1978) ("Legislative history supports the
broad interpretation of "enterprise”).
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"to seek the eradiction of organized crime",104 which

necessitates the elimination of the illegal enterprises,

the source of its economic base. Further, the

legislative history is replete with discussions concerning
the use of the statute against illegal enterprises.lo5

143 The Sutton court also failed to follow the legislative
directive. The court so convinced itself that the

statute only had one purpose that it misread the directive.
The court stated that "[a]lthough Congress had declared that
RICO's provisions be liberally construed to effectuate its

remedial purpose, we do not read that directive as

authorizing us to write a new and substantially different

lO4Organized Crime Contreol Act of 1970, Pub. L. No. 91-452,
84 Stat. 923.

lOSSenator McClellan observed that

[While credit card offenses] are commonly
committed by persons having noc organized
crime connection, organized crime has made
a big business out of dealing in stolen
and counterfeit credit cards...

Credit cards have therefore played a role
in organized crime activities.

116 Cong. Rec. 15940 (1970). (emphasis added).
The Department of Justice's view of Title IX, as described
to the House Judiciary Committee conflicts with the Sutton
court's conclusion.

Title IX is aesigned to inhibat the infilitration ot
legitiniate business by organized crime, and, like
the previous title [Title VIII, relating to uambllng
enterprlses], to reach the crlmlnal synd¢cates maior
sources of revenue.

H. Rep. No. ©1-1549, 91st Cong., 2d Sess. 170 (1970)
(emphasis added).
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law. Appellant's construction fully serves the statute's exclusively, but are combined with other people and non-business

remedial purEose...h"106

purposes " lOZn the plural. If the court had read the

The directive aétually reads "remedial instrumentalities‘ to create a new and larger illegal

enterprise. The court actually creates a serious problem
statute in light of more than one remedial purpose, it might of proof since no clear line can be drawn between legitimate
have reached a different result. For support, the court also and illegitmate enterprises.

turned to canons that require a lenient construction of 2. Foreign business

$45 In a unique attempt to circumvent the application of RICO,

criminal statutes. As earlier discussed, these canons carry no

Constitutional Weight-los one defendant, who engaged in fraud and racketeering activities
144 As the Sutton court has construed RICO, it does not apply in the United States to obtain an interest in a gambling

to organized crime generally, but only to its "front-end" hotel located outside the United States, contended that the109
activities. Such an interpretation severely limits the broad meaning of "enterprise" did not cover foreign corporations.
scope of RICO that Congress intended as evidenced by the The Second Circuit had no difficulty in refuting this

statutory language, the structure of the statute and, argument. The court noted that the statutory language in

the liberal construction directive. The court's no way restricted RICO to American enterprises, citing the
distinction between illegitimate and legitimate legislative directive in support cf its interpretation.110 As

: : : . the court stated, if it adopted the defendant's restricted
enterprises will make it more difficult for prosecutors to :

; P~ reading, "the salutary purposes of the Act would be frustrated by
obtain a conviciton. Racketeers can circumvent the provisions

; : such construction. It would permit those whose actions ravage
of RICO, especially §1962 (c), with no more than a little '

: : : s . the American economy to escape prosecution simply by
planning or just blind luck. Legitimate businesses can be Y

investing the proceeds of their ill-gotten gains in a
wlll

used as "fronts" with impunity as long as they are not used

fereign enterprise.

106605 £.24 260, 269 (6th Cir. 1979) .

lOgUnited States v. Parness, 503 F.2d 430, 439 (24 Cir. 1974).

lO7Organized Crime Control Act of 1970, Pub. L. No. 91-452,

§904 (a), 84 Stat. 947 (1970).
110,

:Eg..
108See notes 52-54 and accompanving text supra.
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3. Government Entities

1146 A number of recent RICO cases have involved the
illegal activities of public officials. In these cases, the
defendants asserted that their conduct did not fall

within the purview of the statute because a government unit

could not be a RICO enterprise. Only one court has adopted

this narrow interpretation.112 So far, the courts have found

113 a sheriff's department,114

a state Bureau of Cigarette and Beverage Taxes,llS a state

16 a traffic court,ll7

that a police department,

Alcohol Beverage Control Commission,l
and a governor's office,118 can constitutz an enterprise under
RICO.

§47 As these cases have observed, a government unit falls
within the plain meaning of the statute either as a "legal

entity" or as "a group of individuals associated in fact

HM2ynited States v. Mandel, 415 F. Supp. 997, 1021

(D. Md. 1976). See text ¢87-94 infra.

M3ynited states v. Brown, 555 F.2d 407, 415 (5th
Cir. 1977); United States v. Grzywacz, 603 F2d 682, 686,
(7th Cir. 1978).

1140nited states v. Baker, No. 79-5167 (4th Cir. 1980).

13ynited states v. Frumento, 563 F.2d 1083, 1092 (3d Cir. 1977) .

}18ynited states v. Barber, 476 F. Supp. 182, 191 (S.D.W.vVa.
1979).
117 . .

United States v. Vignola, 464 F. Supp. 1091, 1097 (E.D. Pa.
1979). )
118..

United States v. Sisk, 476 F. Suapp. 1061, 1062
(M. D. Tenn. 1979).
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119 The statute nowhere

although not a legal entity."
distinguishes between the public and private sectors. Further,

as one court pointed out, two of the crimes listed as racketeering
offenses - bribery under state and federal law and extortion

under color of law - can only be violated in the context of
government activity.120
148 In the third finding of the Act's Statement of Findings
and Purpose, Congress expressed its concern over organized
crime's subversion and corruption of democratic processes.l2l
As one commentator stated, "the need to remove racketeering
activity from government is as great or greater than the need
to remove racketeering from private business. Corruption
within a government does more to undermine democratic
institutions and public confidence than does corruption

122

of business.’

C. Scope of Criminal Forfeiture

149 RICO's criminal forfeiture provisions, one of the

statute's most innovative remedial sanctiorswas designed to

take the profit out of crime and to destroy the source of money and

11918 u.s.c. 1961(4). (1970).

120ynited states v. Sisk, 476 F. Supp. 1061, 1062 (1. D. Tenn.
1979).

121

Organized Crime Control Act of 1970, Pub. L. No. 91~-452,
84 Stat. 922 (1970).

lzzAtkinson, supra note 103 at 13.
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power which enables organized crime to grow and flourish.123

By ignoring the liberal construction directive and the plain
meaning of the statute, several court's, which have

narrowly construed these provisions, have undermined one of the
most potent weapons against organized crime.124

150 Section 1963 (a) (1) is designed to reach the "ill-gotten
gains" that are "acguired or maintained" by those who engage in
pronibited racketeering activity "in violation of section 1962".
Section 1963(a) (2) provides for the removal of those who

engaged in prohibited racketeering activity from any "source

of influence over, any enterprise which [it] has established,

operated, controlled or participated in the conduct of, in violation

of section 1962." Thus, section 1963 (a) launches a two-pronged
attack upon ill-gotten gains of racketeering as well as the
"economic base" of racketeering by mandating the seizure of
ownership or control assets upon conviction for a section 1962

violation.

$51 More specifically, the plain language of section
1963 (a) (1) mandates the forfeiture of "any interest... acguired

Oor maintained in violation of section 1962". The word "any",

123 . s .

For a more extensive discussion of RICO's forfeiture
provisions see Trojanowski, RICO Forfeitures : Tracing and
Procedu;e 1 Materials on RICO 353 (ed. G. Robert Blakey 1980)
upon which this section heavily relies.

124 .

United States v. Marubeni Am. Corp., 611 F.2d 763
(Sth Cir 1980); United States v. Thevis, 474 F. Supp. 134
(N. D. Ga. 1979); United States v. Mevers, 432 F. Su D
456 (W.D. Pa. 19777. - ’ PE
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as in the case of "any enterprise", is broad in its scope.

Unlike the term "enterprise", the word "interest" is not

defined by RICO. As a word in common use "interest" has

been defined as "[t]lhe most general term that can be employed
. . 125
to denote a right, claim, title, or legal share in something.”

The phrase "any interest" is not modified by any words of

limitation and so it reaches the "ill-gotten gains" from a RICO

. 126
enterprise regardless of their form.

125p1ack's Law Dictionary 729 (5th ed. 1979).

l26In this connection, it should be noted that the use of
the word "profits" in 21 U.S.C. §848(a) (3) (A) (1970),

a narcotics forfeiture statute, has led at least one court
to conclude that the phrase "any interest" in 18 U.S.C.
§1963 (a) (1) (1970) does not include "profits." United
States v. Mevers, 432 F. Supp. 456, 461 n. 18 (W.D. Pa.
1977).

Section 848 (a) (2) (A) & (B) provide that:

(2) Any person who is convicted under
paragraph (1) of engaging in a continuing
criminal enterprise shall forfeit to the
United States---
(A) the profits obtained by him
in such enterprise, and
(B) any of his interest in, claim
acainst, or property or contractual
rights of any kind affording a
source of influence over, such
enterprise.

Section #848(a) 2) (A) was not enacted as part of the Orcanized
Crime Control Act of 1970. The word "profits" is appropriate
in the context of 1iilicit narcotics sales since "profits”
"[mlost commonly . . . [means] the gross proceeds of a
pusiness transaction less the cost of the transaction,
i.e., net gproce=ds." Black's Law Dictionary 1090 (5th
ed. 1979). However, the much more inclusive phrase
"any 1interest" 1s appropriate to a field as multifarious
as organized crime. For example, 1f a linen supply
contract is cktained by extortion, the contract is
coverea by the vhrase "any interest," but arguably
not by the worc "profits,"
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152 The scope of the phrase "any interest" is only

limited by the requirement that the government establish a
nexus between the property it wishes to seize and a violation
of section 1962, For example, the govefnment might be required to
prove that the contents of a bank account were traceable to
the income from a defendant's participation "in the conduct
of [an] enterprise's affairs through a pattern of racketeering
activity"127 before the contents of the account would be
forfeitable under section 1963 (a) (1).

ﬂ53 Section_1963 (a) (2) mandates the forfeiture of

"any interest in security of, claim against, or property or
contractual right of any kind affording a source of influence
over, any enterprise which [a defendant] has established,
operated, controlled, conducted or participated in the

conduct of, in violation section 1962." The target of section
1963 (a) (2) is the racketeer's "source of influence over,

any enterprise," that is, organized crime's power base. Its

subject-matter reach is, therefore, narrower than that of

section 1963 (a) (1). The government must establish a nexus
between the "interest in, security of, claim against, or
property or contractual right of any kind affording a source
of influence over, any enterprise" and a violation of any part

of section 1962 before a conviction will result in a

l2718 U.S.C. §1962 (c) (1970).
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forfeiture under section 1962 (a) (2). The violation of any
part of section 1962 triggers the forfeiture provisions of

both section 1963 (a) (1) and (2).

Y54 The major issue involving RICO's forfeiture provisions
concerns the scope of "any interest" under section 1963 (a) (1).
Some courts have erroneously held that this section only
subjects an interest in a RICO enterprise and not the illicit

proceeds to forfeiture.128 The recent case of United States v.

Maruabeni America Corp.129 best illustrates this position.

1. An Analysis of United States v. Marubsni American Corp.

. . 130 .
55 In United States v. Marubeni American Corp., Marubeni

and others were charged with wire fraud, mail fraud, interstate
travel to commit bribery, conspiracy, and racketeering in a
scheme to rig the competitive bidding for several million
dollars worth of telephone cable.131 On appeal, the government
contended that the criminal forfeiture of "any interest" under
section 1963 (a) (1) of RICO extended to the contract price

132

received by Marubeni and Hitachi, another defendant.

Marubeni, on the other hand, contended that the criminal

l28§§2 note 124 supra.

129611 F.2d4 763 (9th Cir. 1980).

13114, at 763-64.

Id. at 766.
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. 133
forfeiture was limited to an "interest in the RICO enterprise"

134

misunderstanding of RICO may well: have contributed to its

under several principles of statutory construction and misconstruction of the scope of RICO forfeiture. Had the

undaer RICO's legislative history.l35 The District Court for the

. _ 136
Northern District of California adopted Marubeni's position.

court not narrowed its focus to the one purpose, it might have

seen the inconsistency between its holding and the other

156 The Ninth Circuit affirmed the district court's purposes of the statute.
interpretation%37\By reading the phrase "in any enterprise" into 158 The Marubeni court agreed with the district court that
section 1963 (a) (1), the court narrowed the reach of the it was "natural"l4l to look to section 1962 "to discover what

138 sorts of interest were forfeitable"142 because section

phrase "any interest". The court's analysis, however,

1963 (a) (1) forfeiture is triggered by a violation of
143

reflects its misunderstanding of the statute's

purpose and a misuse of RICO's legislative history. section 1962.

%57 The circuit court's analysis suffers from the same 159 The district court stressed similarities in vocabulary

myopic vision of the Sutton court. The circuit court found that between section 1963 (a) (1) and section 1962 (a) and (b).

the Congressional "purpose [in enacting RICO] was to rid Section 1962 (a) proscribes the investment of illicit income

139

legitimate organizations of the influenceé of organized crime," "in acquisition of any interest in... any enterprise." Section

140

and "not to attack racketeering brocadsides". The court's 1962 (b) proscribes acquisition or maintenance of "any

interest in... any enterprise" "through a pattern of rackeﬁeering

activity." 144

133

Brief for ippellees at 4; United States v. Marubeni 160 The district court found that "'[i]t follows... that when...
Ame Corp., 611 F.2d 763 (9th Cir. 1980).
§1963 (a) (1) speaks of 'any interest ... acquired or
134

Brief for Appellees at 15-29. maintained inviolation of section 1962 ...,' the provision

13514, at s-14.
lBqu;ted States v. Marubeni Am. Corp., 611 F.24 763,
764, 766 (9th Cir. 1980). ‘“‘
137 14114, at 76s.
‘18, at 766. Id. |
138 14219-
Id. at 769.
1434
139_. id.
Id. at 769 n. 11.
1

18 u.s.c. 51962 (b) (1970).
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refers to interests in any enterprise'.145 The circuit court
guoted this analysis with approval.146

161 This suggested linguistic relationship between section
1963 (a? (1) and section 1962, however, provides no basis

for the courts' addition of the restricting phrase "in

an en ise® i i
iterprise” to the Phrase "any interest" in section

1963 (a) (1).

$62 The section 1963 (a) (1) nexus requirement links the

forfeiture remedy to the particular racketeering offense commltted

Only an interest "acquired or maintained in violation of section »

1962 "is subject to section 1963 (a) (1) forfeiture.

Under section 1963 (a) (1), the Presence or absence of a nexus

between a section 1962 violation and some particular interest,
€gardless of the form of that interest, determines whether the

interest is forfeitable. Section 1963 {a) (1) does not look

to section 1962 for g definition of the form a section

1363 (a) (1) interest can take. Nothing in the Plain words

of the statute mandates such a reading of the statute,

Moreover, section 1963 (a) (1)'s Plain words and express

Purpcse militate against that interpretation. B

163 If Congress hag intended to limit section 1963 (a) (1)

ic the f ] inte i
C the forfeiture of interests in enterprises, it would

1261

have included the word "enterprise" in this section, as it
did in section 1962 (a), (b), and (c), and section 1963 (a) (2).147

164 The district court found support for reading the phrase

"in any enterprise" into section 1963 (a) (1) in "a distinction,
implicit in the language of RICO, between 'income' and 'interest'".l48
The "distinction" seized upon by the district court and

described by the circuit court is akin to the "distinction”

between racketeering and "crime".

165 Section 1962 (a) proscribes the investment of

income "from a pattern of racketeering activi+y "in acquisition

of any interest in... any enterprise." The district court

focused on the fact that the word "income" appears in section

1962 (a) and noted that "[w]hen Congress meant 'income'... it

149

used that term". According to the circuit court, "[tlhe

implication was compelling that 'the term "interest", as it is
used in §1963 (a) (1) ..., means something other than income
derived from a pattern of racketeering activity.'"150

{66 Neither the word "interest", nor the word "income," is

defined by RICO. As a word in common usage, "income" may be

147Cf., United States v. Rone, 598 F.2d 564, 568 (9th Cir. 1979)
("It is notable that Congress could have rectrlcted the'
meaning of the Act by inserting a single word ["illicit"],

but did not do so.").

148ynited states v. Marubeni Am. Corp., 611 F.2d 763, 766

(9th Cir. 1980).

149 4.
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defired as "[t]lhe return in money from one's busiress, labor, or
L . wl51 - " . "[+]he

capital invested". The word "interest", defined as o

most general term that can be employed to denote a right, claim,
. . . g 152 C .

title, or legal share in something", 1s unlimited in

scope and encompasses "income".

“67 The narrow term "income" is appropriate in the context

of section 1962 (a) investment. Unless it is already in the

form of inceome, that is, money, an interest must be converted

into income before it can be invested. oOn the other hand, the

brcad term "interest" is appropriate where forfeiture is

designed to reach ill-gotten gains, since the "interest"

realized from a pattern of racketeering need not be limited to

"incoire" or money, but can extend to a virtually unlimited class

of valuable things, including "income" or money.

68 In its analysis, the court also ignored the Congressional
e . P _ 153 X

Statement of Findings and Purpose that suggests that

Congress intended the forfeiture provision to be read

broadly. The Statement evidenced Congressional awareness

of the illicit income of Oorganized crime on American's

€conomy’ and gerneral welfare:

[Ojrzanized crime...annually drains billicns
of Zcllars from .America's economy by unlawful
corduct and the iliegal use of torce, fraug,

ané CcoOrruption... [O]Jrganized crime derives

a ra=]JOr Dportion of its power through

mon==Y obtained from... illegal endeavors...

[T]: -1s money and power are increasingly

usec~ to infiltrate and corrupt legitimate

busi:ness and labor unions and to subvert

and corrupt our democratic processes...

[0]rzganized crime activities...weaken the

star~ility of the Nation's economic

sys-:iem... threaten the domestic

seci-rity, and undermine the general 154

welr are of the Nation and its citizens...
Section 1963 ::2) (1) is one of the tools that can help in
fulfilling the Congressional goal of eradicating organized
crime. This £ orfeiture provision was specifically designed
as a remedy tc reach organized crime's illicit income.
169 The Mar .beni court, like the Sutton court, needlessly
turned to the .egislative history in its search for the
meaning of the statute. Since the meaning of section 1963 (a)
(1) is clear c-. its face, the court was unjustified in its
use of the Cor -'ressional history.155 The court, which never
even mentioneé¢ RICO's liberal construction directive, ought
to have used t-.e directive to resolve any "ambiguity" in
favor of enhar:ing, not limiting, the remedial impact of RICO.
$70 Neverth«less, the legislative history nowhere asserts

that only intrrests in enterprises are subject to RICO

15414, at 922-.3.

1555ee note 23 supra; United States v. Rone, 598 F.2d

564, 569 (Sth ir. 1979) ("When no ampiguity is.appa;ent

on the face of 2 statute, an examination of‘leglslatlye .
history is ir: .;ropriate. The proper funct}on.of %eglslatlve
history is tc 2lve, and not create, an ambiguity.”).
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nts from
forfeiture. The Marubeni court offered several comme

its i ion
the legislative history in support of 1its interpretat

of the statute.156 Though it is true that the legislative

i i in
history, at times, refers to the forfeiture of interests

enterprises,156a these references describe only one type

of forfeiture. They are not inconsistent with the existence

157

of another type of foreiture that reaches racketeering 1ncome. —

is i i tive. Since the
RICO's history is illustrative, not exhaus

two types of forfeiture are not mutually exclusive,
i i ht not
legislative history discussing one type of forfeilture oug

to be interpreted as excluding the other.

$71 Further, the Marubeni court's reliance on two statements
156United States v. Manubeni Am. Corp., 611 F.24 763, 768-

769 (9th Cir. 1980).

lSGaE. ., H.R. Rep. No. 91-1549, 91st Cong:,'Zd sess.
35 (1970) ("[Plrovision is made foF tbe crlmlngl o
forfeiture of the convicted person's lnterﬁst in e
enterprise engaged in interstate commerce. ).

157 id. at 57 ("[v]iolations shall be punished by
for%é%%&rédto the United States of all property gnd 1ptere§§s,
as broadly described which are related to the v1olat102§. ):
116 Cong. Rec. 591, 18939 (1970) (remafkg of Sen. McCle ?n H
J. McClellan, supra note 79, at 141 ("Title IX attacks the
p;oblem by providing a means of wholesale removal of hei
nized crime from our organlzat}ons, preven§1og of their
iéiirn, and, where possible, forfeiture of their ill-gotten

gains.").
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cited in support of its interpretation is completely misplaced.158
The court itself admitted that its use of one of these two
passages was questionable when it stated that the passage
"permit[ted] but... [did] not make the goverment's case". 153

The court was hardly in a position to argue that the

legislative history was unequivocal when it admitted that

"[a] few ... statements in the legislative history...seem to
support the government's position that Congress intended
forfeiture of all "illgotten [sic] gains."160

B. Liberal Construction and Criminal Forfeiture

172 The Marubeni case illustrates how a court can defeat
the legislative purpose of a statute by going beyond its plain
meaning. Had the Marubeni court followed the Congressional
directive to construe RICO liberally, it would have given
section 1963 (a) (1) a broad construction consistent with

its remedial purposes.

173 A few cases involving the forfeiture provisions have
reached the correct result even though they did not turn

to the liberal construction directive. 1In United States v.

158
See H. R. Rep. No, 91-1549, 91st Cong., 2d sess.

571970; Hearings on S.30 before Subcomm. No. 5 of the Comm. on

the Judiciary of the House of Representatives, 91st Cong.,
2d Sess. 171 (1970).

159 .
United States v. Marubani Am. Corp. 611 F.2d 763, 768 n. 10
(9th Cir. 1980). — ' "

1604,
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161

Rubin, the court held that forfeiture of union office was

within the scope of section 1963 (a) while inexplicably finding
that section 1963 (a) must be strictly construed.162 Though

the court correctly analyzed the statutory language, it

should have given effect to the Congressional directive. Another
court, after examining the Plain meaning of the statute, held

that the section 1963 (a) forfeiture provisions were
mandatory rather than discretionary.163 It also never cited
the directive to Support its interpretation. In a dissenting
opinion of a denial for an enbanc rehearing,le4 the judge
argued that the language of section 1963 (a) should have been
narrowly construed so that forfeiture would have been within
the sentencing judge's discretion. Unless courts give effect
to RICO's liberal construction directive, they run the

risk of curtailing the impact of the statute's forfeiture

pProvisions as well as its other remedial provisions.

IV. United States v. Mandel: A Case Study

174 The complex prosecution of Marvin Mandel, former governor

of Maryland, is undoubtedly one of the most publicized cases

18lhnited states v, Rubin, 559 F.2d 975 (Sth Cir. 1977)
vacated and remanded ©9 g5. Ct. 68 (1978) reinstated in relevant
part, 591 F.2d 278 (5th Cir. 1979).

16215, at 991-992.

163 ited states v, L'Hoste, 609 F.2d 796, 812 (Sth Cir. 1980)

l64United States v. L'Hoste, 615 F.2d 383 (1980) (per Curiam)

(dissenting ccinion, Tate, J.)

involving RICO. The government spent more than four years trying
to convict Mandel and his associates on charges of maii fraud,
bribery, and R.I.C.O.. During the course of the case, major
issues were raised concerning the meaning and scope of the
statute. Unfortunately, both the district court and the
Fourth Circuit narrowly construed the statute and failed to

give it the legislatively mandated broad reading. It is

likely that the wide media coverage of the case, which

involved a politically prominent figure, contributed to the
courts' attitude of narrow construction.

A. Background of the Prosecution

175 The judicial opinions in the Mandel case lack the drama
and intrigue captured by the media Coverage. Governor Mandel
was accused of using his executive powers and influence on

the overwhelming democratic state legislative first to veto a
bill in 1972 that would have given former owners of the Maryland
and Marlboro Racetrack profitable additional racing days and then
to persuade the legislature to override the veto, after his
secret partners had obtained a concealed interest in the

track from the discouraged former owners.165 In return,
prosecutors charged that Mandel had accepted interests in

two real estate ventures as well as gifts of money, clothes,

and jewelry.166 The government sought not only the conviction

1654 v, Times, Nov. 25, 1975 at S9.

166y v, Times, sept. 21, 1976 at 18.
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of Mandel and his associates, but also forfeiture of their
interests in their real estate and race track enterp;ises.
76 The political overtones of the case were reflected in
the action of the trial judge. In an unusal move, the trial
judge ordered that all the documents rather than- just a few

C . . . ywlb7
sensitive ones be sealeg "'to avoid unnecessary publicity.
The Fourth Circuit, however, ruled that the trial judge's action

. . ynl1l68

was "'an unnecessary prior restraint on freedom of press
and violated the First Amendment. After the trial was underway,
one of the jurors was offered a bribe to prevent Mandel's
conviction. Prosecutors said that one of the two men indicted
for the jury-tampering incident was known to have Mafia

connections.l69 The trial judge was forced to declare a

mistrial when other members of the jury learned of the bribery
attempt.l7o

V77 After twelve days of deliberation, one of the longest in
Federal jury deliberation history, the jury in the second trial

in August of 1977 found Mandel and the co-defendants guilty

of fifteen counts of mail fraud and one count of prohibited

N.Y. Times,‘July 22, 1976 at 14.

N.Y. Times, Oct. 12, 1976 at 15.

N.Y. Times, Dec. 8, 1976 §1, at l, col. 2
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racketeering activity under RICO.171 Each of the federal

mail fraud counts carried a maximum of five years imprisonﬁent
and a $1,000 fine. The maximum penalty under RICO is twenty
years imprisonment and a $25,000 fine. Mandel was sentenced
to four years imprisonment. Three of the co-defendants

were also given four year sentences plus a $40,000 fine. One
co-defendant was given a twenty month sente;ce anda $10,000 fine.
178 On appeal, the Fourth Circuit in a 2-1 decision in
January of 1979 overturned the convictions because of the
trial judge's failure to instruct the jury properly.172

In an en banc hearing in June of 1979, the Fourth Circuit
reinstated the convictions in a split 3-3 vote.173 On April
174

14, 1980, the Supreme. Court denied certiorari,

B. Construction of RICO

179 In the prosecution of Mandel and his associates, the
courts were confronted with the three major icsues concerning
the scope of RICO. 1In all but one instance, the courts narrowly
construed the statute. Though the prosecution was successful

in convicting the defendants, ultimately, the congressional

will suffered a defeat.

l7lN.Y. Times, Aug. 24, 1977 at 1.

1725nited States v. Mandel, 591 F.2d 1347 (4th Cir. 197¢).

173Gnited states v. Mandel, 602 F.2d 653 (4th Cir. 1979)
(per curiam) cert. denied No. 79-1029 (L980).

l74Man<§el v, Urited States, No. 79-1029, (Sup. Ct. 1980).
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1. The Scope of Forfeiture

180 Before the trial began, the prosecution reguested that
the district court enter a pretrial restraining order to

prevent the defendants from transfering or disposing of

the property and interests subject to forfeiture under

Section 1963 (a).l75 Specifically, the enterprises involved
were thé Security Investment Company, one of the real esate
ventures in which Mandel was given a 4% interest, and the
Marlboro Race Track (Southern Maryland Argicultural Association,
Inc.). The district court denied the prosecution's request.l76
%81 Section 1963 (b) gives the district courts "jurisdiction
to enter such restraining orders or prohibitions ... in connection
with any property ... as it shall deem proper."l77 Though

this section gives the district court discretion in issuing

a restraining order, the government would never be able to
obtain such an order under the district court's analysis in
Mandel. For guidance, the court examined the criteria

used for determining whether a preliminary injunction should

178 The analogy, though, is in-

be granted in a civil case.
appropriate. In a civil case, a preliminary injunction Lreserves

the status quo between private parties pending the final deter-

l755nitg§»8tates v. Mandel, 408 F. Supp. 679 (L. Md. 1976),
17644

Y7718 u.s.c. 1963 (b) (1970).

178501 cea states v. Mandel, 408 F. Supp. 679, 662 (D. . 197g).
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mination of their respective rights. 1In contrast, the
forfeiture provision is a mandatory criminal penalty triggered
by a section 1962 viblation. The purpose of the forfeiture
provision is to destroy the economic and power base of

those who engage in racketeering. a restraining order prevents
the property or interest subject to forfeiture from being
transferred or disposed of prior to conviction under section

1962. Without such precautionary measures on the government's

part, the forfeiture provision, in most instances, would be

unenforceable.

182 The district cou-t in Mandel set a standard that the

government would have to meet before it would issue a

restraining order:

[Tlhis standard would ... require the
government to demonstrate that it is
likely to convince a jury beyond a
reasonable doubt that the defendants are
in fact guilty of the crimes charged...
A mere indictment, which is not

evidence but only the formal mechanism
by which the government brings crimini}g
charges,...cannot meet that standard.

The court also contended that issuance of a restraining order
would be incompatible with the presumption of the defendant's
innocence.180 But as one district court that upheld the

issuance of a restraining order under section 1963 (b) stated,

17914. at 683.

1272




A S TR L i

"[a] [d]efendant is no more stripped of the presumption of
innocence by [a] restraining order than would be the case
were he reguired to post bond".181

183 Moreover, section 1963 in no way suggests that the
government must meet the stringent standard adopted by the
Mandel court. For all pPractical purposes, the government
would first have to obtain a conviction under section 1962
since issuance of a restraining order would always
prejudice the defendant according to the court's
reasoning. Though the court may exercise its discretion,

it ought not to apply a standard that nullifies the

statute's remedial provisions.

184 In addition, even after conviction, the government d4dig
not succeed in obtaining the Security Investment Company.
through RICO's forfeiture provisions. After the

jury returned its verdict the trial court entered a

judgement of acquittal on one of the racketeering charges

under section 1962 (c).182 The Fourth Circuit

affirmed the acquittal, holding that the co-defencants transfer

of an interest in the Security Investment Company as part of a
payoff in a mail fraud scheme did not "constitute the conduct

of the business through a pattern of racketeering activity"

18lynited states v. Scalzitti, 408 F. Supp. 1014, 1015
(W. D. Penn 1975).

182,

1273

United States v. Mandel, 591 F.2d 1347, 1374 (4th Cir. 1979).

under section 1962 (c).183 The Circuit Court adopted the

district courts unjustifiably narrow reading of the

statute.lB4 Specifically, the Fourth Circuit excluded from

the scope of the "conduct or participate" language of Section
1962 (c) a transfer of interest in an enterprise.185 The court,
in support of its interpretation, made a distinction

between an active and passive interest in an enterprise.

The court found that Mandel, having no management role,

only had a passive interest in the company.186

185 Section 1962 (c), however, makes no such distinction.

The plain language of the section in no way indicates that
Congress intended to exclude a transfer of interestor to require

that the party hold a management position. The section makes

it unlawful for any person "to conduct or participate, directly or

indirectly, in the conduct of such enterprises affairs

through a pattern of racketeering activity."lS7 The "directly

or indirectly" language which the Mandel court never
discusses, expresses Congress' intent that thé section be

given a broad construction. The court in United States v.

I1d. at 1376.
Id. at 1375-76.

Id. at 1376.

See note 69 supra.
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cection 1962 (c)

4 ined:
in such broad terms. AS the Stofsky court expla

The perversion of ligitimizeoguiigess may
; forms. The goa )

Zit:rgigée may themselves be perverted.

Oor the legitimate goals may be ced

continued as a front for unre?‘La‘eal

criminal activity. Or the crimin

activity -may be pursued.by sqii

persons in direct conflict wg .

the legitimate goals, pursuec ‘{

others. ©Or the crlmlnal actlvthzr

may, indeed be utilized to fu§

otherwise legitimate goals. o

good reason suggests itself ‘o

as to why Congress should waﬁt :

cover someé but not all of thes

:’orms...18

iti judical
The Mandel court overstepped the bounds of legitimate J

i isti i hat have
statutory construction by creating distinctions t

i f section
no textual basis. By its narrow construction O

i CO's
1962 (c), the court also failed to give effect to 31

Tre
vic s

liberal construction directa

s 3 "
5. The Scope of "Organized Crime

i narrow
186 On one issue, the district court refused to nart

The court held that RICO did not
90

the scope of the statute.

enterprise.

the term "organized crime" and that the statute was based on
conduct, ﬁot status, it relied primarily on the legislative
history.191 While the legislative history uneguivocally
supports the court's holding, it only needed to look at the
unambiguous language of the statute to reach its result.

The court, however, correctly realized that a contrary holding
would render the statute unenforceable and would raise

serious constitutional questions.192

3. The Scope of Enterprise

187 One of the RICO charges against Governor Mandel was

dismissed because the district court narrowly construed the

term "enterprise".193 This decision is the only one that

has held that a government unit cannot constitute a RICO

134 In its decision, the court held that the

State of Maryland did not fall within the definition of
"enterprise" as a "legal entity".195 The Mandel court

defended its position on several grounds, none of which can

stand up to close scrutiny.

188,49 p. Supp. 609 (S.D. N.Y. 1973).

l891d. at 613.

190, s.eq Scztes v. Mardel, 415 F. Supp. 997, 1018-19

(D. Md. 1976) .
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192

Id. at 10189.

1393

Id. at 1022.

194

For cases holding that a government entity can constitute

a RICO enterprise, see notes 113-118 supra.

195

United States v. Mandel, 415 F.

Supp. 997, 1021 (D. Md. 1976)
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488 The court began its analysis by rejecting the plain
meaning of the statute. It expiained that it was "hesitant
to construe such expansive and undefined terms as 'any legal
entity' and 'any group of individuals associated in fact

although not a lega® entity', to the broad limits that

the words taken by themselves suggest..."lg6 In other words,

the court refused to read the statute as Congress wrote it.
Instead of discerning the legislative intent from the

statute itself, the court turned to the legislative

history. Wwhile the court conceded that the congressional

history did not specifically consider the question whether

an "enterprise" may include a government entity, it concluded
from the legislative silence that Congress did not intend the
statute to be construed so broadly.197 Like the Marubeni

and t .« Sutton court, the Mandel court read the legislative
history as being exhaustive rather than illustrative. The

court noted that the legislative histcry emphasized congressional
concern over the infiltration of organized crime into legitimate

business.l98 This observation led the court to the conclusion

that Congress was not concerned at all with the effect of

organized crime on government.199 It does not logically

follow that Congress intended to exclude government

entities from the scope of the statute just because one of

its pfimary concerns Was the protection of legitimate business.
The court's interpretation is further undermined by the Act's
Statement of Findings and Purpose. Congress specifically

found that the "money and power" [of organized crime] are
increasingly used...to subvert and corrupt our democratic

, 200

processes.' The court's holding is also inconsistent with

the Congressional purpose "to seek the eradication of

. . w201
organized crime,
$89 The Mandel court next contended that Congress could not

have meant an "enterprise® to include a government unit because of

'
207

RICO's civil remedies. " The court erroneously reasoned

that the treble damage, divesture and forfeiture provisions

of section 1964203‘were only meant to apply to commercial

19614, at 1020.

197Id. at 1020. Contra United States v. Barber, 47§ F. Supp.
182, 188 (S.D.W.VA. 1979) ("[I]Jt appears inappropriate to
interpret Congress' silence as an exception for all public

entities").

lgSUnited States v. Mandel, 415 F. Supp. 997, 1020 (D. Md. 1976).
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1994,

290pup. L. 91-452, 84 stat. 922-23 (1970).
:
201,

202 .
United States v. Mandel, 415 F. Supp. 997, 1021 (D. Md. 1976).

3
20 18 U.S.C.A. §1964 (Supp. 1979) Section 1964 provides in part:

"§10¢4., Civil remedies
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. . . a
entities.204 The court found it inconceivable that

i -ion
"private citizen ... could bring a treble damage acta

i i ffice
against [a public] official and require forfeiture of o

205 - : \ t
' ne distric
and dissolution of the state government.' As ©

< "di sture
court pointed out, the Mandel court over looked that "dive

i i i used by
and civil forfeiture are discretionary sanctions to be

206

3 n
the government and the court to fashion adequate remedies.

"(a) The district courts of the United Statizin
shall have jurisdiction to prevent and res
violations of section 1962 of thls chgpterbUt
by issuing appropriate orders, 1nclud1ng{ :
not limited to: ordering any persor to 1vis
himself of any interest, direct or indirect,
in any enterprise; imposing reisonable
restrictions on the future gcthl?les or
investments of any perscn, including, but
not limited to, prohibiting any person
from engaging in the same type of gn@egvor as
the enterprise engaged in, the activities
of which affect interstate- or.forelgn
commerce; or ordering dissolu?lon or-.
reorganization of any eptgrprlse{ maﬁlng
due provision for the rights of inncecent

ns. .
E?ETOAny person injured in h%s bu§1“85§
or property by reason of a violation of
section 1962 of this chapter may sue
therefor in any appropriate United States
district court and shall recover threefold
the damages he sustains and the cost of .
the suit, including a reasonable attorney's

fee.

204United States v. Mandel, 415 F. Supp. 997, 1021 (D. Md. 1976).

2OsUnited States v. Barber, 476 F. Supp. 182, 189 (S.D. W. Va.
1979).
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A court would never order the dissolution of the state government
as the Mandel court feared. On the other hand, there

would be no objection to a court nholding that forfeiéure of

a public office by a corrupt official was required by the
statute. There is also no reason why a corrupt official should
not be subject to a treble damages suit if private citizens have

sustained damages because of his actions. After all, public

officials have been, for example, subject to civil damage suits
in civil rights cases. The flaws in the Mandel court's
analysis are caused by its limited conception of the purpose

of the statute.

190 The court also drew support for its interpretation

from two canons of statutory interpretation. The first canon
that guided the court is that, "[u]lnless Congress has

clearly indicated its intention to 'alter sensitive
federal-~-state relationships', courts should be reluctant

to give ambiguous Phrases within a statute that effect".207

5
“O7gpited States v. Mandel, 415 F. Supp. 997 1021 (D. Md4. 1976).

Contra Penin v. United States, 48 U.S.L.w. 4009 (1979).
In an unarnimous decision, the Supreme Court rejected

the canon of concern with the federal-state balance once
the sufficiency of the interstate nexus is

established. The court held that once "Congress

has clearly stated its intention to include violations
of state as well as federal ..." law, this "reflects

a clear and deliberate attempt on the part of Concress
to alter the federal-state balance in order to reinforce
state law enforcement" and this "choice is for Congress,
not the courts." Icd. at 4012-13.
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First, the definition of "enterprise" is not ambiguous so the
court had no reason to employ the canon. Second,ithe
construction of the term "enterprise" to include "states"”
would not seriously alter the federal state balance since
most acts of racketeering are carried on in violation of federal
law other than the RICO statute. The main thrust of RICO is to
provide the government with "enhanced sanctions and new remedies
to deal with the unlawful activities of organized crime."208
Finally, an examination of the legislative history shows that
Congress was well aware of the possible impact of Title IX on
federal state relationships and that it carefully tailored the
09

statue to strike a prope : balance.

191 The court next turned to the doctrine of ejusdem generis

that requires that in an enumeration, broad language immediately

208, b. L. 91-452, 84 Stat. 922 (1970).

209As originally drafted, Section 1961 (A) defined
"racketeering activity" as "any act involving the danger of
violence to life, limb, or property, indictable under state

or Federal law and punishable by imprisonment for more than

one year." The Department of Justice took the position that this
definition was "too broad and would result in a large number

of unintendea applications as well as tending toward

a complete federalization of criminal justice." Measures
Relating to Organized Crime: Meanings on S$.30, S. 974, S.975,
S$.976, S.1623, S5.1624, S.1861, S.2022, S.2122 and S.2292 Before
the Subcomm. on Criminal Laws and Procedures of the Senate
Comm. on the Judiciary, 91st Cong., lst Sess. 405(1969).

The Department's suggestion for narrowing the scope of Section
1961 (1) (a) was adopted by Congress. The Department stated

that the version o¢f Section 1961 (a) drafted by it and incorporated

into the Act would be "both broad enough to include most state
statutes customarily involved against organized crime, vet narrow
enough to be constitutional." Id.
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followed by specific terms be construed narrowly.ZlO

The court, by employing this rule would limit the phrase
"any legal entity" to private business and labor

, . 1 s
organizations. 1 Commentators have critized the doctrine

for being an artifical means of determining the meaning of

212

words. Other courts that have held that government entities

fall within the statutory definition of "enterprise" have

213

refused to apply the rule. In United States v. Frumento,

the court explained that the doctrine "is not a rule of law

but merely a useful tool of construction resorted to in
ascertaining legislative intent. The rule should not be
employed when the intention of the legislature is othérwise
evident. Nor should it be applied to defeat the obvious purpose
of the statute or to narrow the targets of congressional
concern."214 The enactment of RICO reflects Congressional
concern over the devastating effects of organized crime on

the American economy. Since many government entities are

involved in large scale economic activities, it is unlikely that

210
See 2A C.D. Sands, Supra note 16 at §47-17.

)
United States v. Mandel, 415 F.

Supp. 997, 1021 (D. Md. 1976).

212,
See e.g., Horacu, sSupra note 4 at 339,

213, .
£.9., United States v. Frumento, 563 F.24 1083, 1090 (3d Cir

1977); United St
1979) . ates v. Barber, 476 F. Supp. 182, 187 (S.D.W.VA.

21

4
563 F.2d 1083, 1090 (3@ Cir. 1977) (citations omitted) .
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Congress intended to limit the scope of the statute to the
lprivate sector.

92 The Mandel courts misunderstanding of RICO is also

reflected in its refusal to apply the liberal construction

215

directive to the entire statute. The court based its refusal

on the rationale that "the Act, with its civil and criminal
provisions, has both punitive and remedial purposes."216
It argued that only the civil provisions were remedial and

2
217 According

were meant to be given a broad interpretation.
to the court's logic, "enterprise" would be construed liberally
in civil proceedings and strictly in criminal proceedings.
Neither the language nor the structure of the statute supports

this dichotomous approach that would lead to inconsistent

interpretations.

493 The Mandel court reached its result by adopting

an unduly narrow meaning of the word "remedial".

Black's Law Dictionary defines "remedial" as "[alffording a

remedy; giving means of obtaining redress;...intended to remedy
218

wrongs and abuses". By this definition the whole RICO

statue is, of course, remedial. RICO creates a new arsenal of

215

21BBlack's Law Dictionary 1162 (5th ed. 1979).
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United States v. Mandel, 415 F. Supp. 997, 1022 (D. MA&. 1976).

remedies, both civil and penal, to combat organized crime and
other forms of group criminality because Congress found the
existing remedies insufficient. Through the directive,
Congress requires that the courts liberally construe
ambiguities regardless of the nature of the proceedirngs.
$94 According to the court, a liberal construction of
the penal provisions would violate due process.z19 Strict
construction of criminal statutes, however, is only a
judicially created canon of construction, not a

220

constitutionally compelled doctrine.

C. Mandel in Perspective

195 The Mandel prosecution illustrates the effect that
the attitude of the court can have on a case. At crucial
junctures, both the district and circuit courts had a choice
between narrowing or broadening the scope of RICO. 1In

all but one instance, the courts, by exclusion, narrowed the
statute. Their attitude of strict construction caused them
to ignore the plain meaning of the statute and its liberal
construction directive. As a result, the courts defeated
rather than carried out the legislative will.

V. Conclusion

196 The importance of judicial attitude towards statutory

construction cannot be underestimated. lomatter how carefully

219%nited States v. Mandel; 415 F. Supp. 997, 1022 (D. MG. 1976).

220t‘.ee notes 51-54 and accompanying text supra.
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or clearly a legislature drafts a statute, the courts can
potentially alter its intended meaning. The judicial

function is to construe, not to re-write the law. For

this reason, the courts should give the utmost deference

to the words of the statute.

197 The majority of courts have obeyed RICO's

legislative directive by adopting an attitude of liberal
construction. The courts that have clung to outdated rules

of statutory construction have not only impeded the Congressional
goal of attacking racketeering, organized crime and other

groups in our society, but have further eroded public confidence
in our legal system. In the words of Roscoe Pound, "{[t]he
public cannot be relied upon permanently to tolerate

judicial obstruction or nullification of the social policies

1} 221
to which more and more it is compelled to be committed.

221Pound, supra note 32, at 407.

*Tbese materials rely in part upon the analysis of a Note

written by Craig Palm for the Cornell Law Review (see Note,

RICO and the Liberal Construction Clause, 66 Cornell L. Rev
(]9807). =’ '
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SUMMARY
491 The state of mind required, ,if any, to violate RICO

has received little attention since the statute was enacted in
1970. Congress, in drafting RICO, consistent with the remain-
der of the federal criminal code, did not make explicit the
state of mind, if any, required with respect to each element of
the offense. The attempts that have been made, using tradition-
al mens rea analysis, to determine the required state of mind
issue provides the necessary analytical tools to determine the

state of mind required, if any, for each element of a RICO

violation. The conclusion reached in these materials, using
those tools is that RICO requires a state of mind for the
imposition of criminal liability, with respect to certain of
its elements, independent of the state of mind required to

commit the predicate offenses.

I. SCOPE
42 The state of mind required to violate RICOlhas received
little attention in the cases.2 These materials will focus on

the state of mind required, if any, to vioclate RICO criminally.3

l1g u.s.c. §§1961-1968 (1976)

25ee 4y 22-23 infra.

3RICO is not typical of criminal statutes. Indeed, it cannot

be classified as either criminal or civil. The statute, like

the antitrust laws it was based on, see Relating to the Control
of Organized Crime in the United States: Hearings on S. 30

and Related Proposals Before the Subcomm. No. 5 of the Comm.

on the Judiciary House of Representatives, 91st Cong., 2d Sess.
147-49 (1970), provides for both criminal penalties, see 18 U.S.C.
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13 RICO's structure is unique in that it incorporates a

variety of federal and state offenses4 into the definition of

§1963(1976) and civil remedies, gee 18 U.S.C. §1964. The
treatment of the state of mind issue in antitrust law suggest
the state of mind required to violate RICO civilly may be
different than the state of mind required to violate RICO
criminally. See United States v. United States Gypsum Co.

438 U.S. 422 (1978). 1In Gypsum the Supreme Court held that the
state of mind required with respect to the result of the def-
endant's conduct is different in civil and criminal proceedings
under the Sherman Act. To be punished criminally, the defendant
is reguired, at a minimum, to act with knowledge that this con-
duct would produce anti-competitive effects, Id. at 444. 1In
the civil context, however, the Sherman Act has, as a

general rule, been interpreted to require no state of mind

with respect to the anti-competitive effects. The defendant
whose conduct has anti-competitive effects, therefore, can

be held civilly liable without regard to his mental state.

In RICO, only one section has a result requirement. See
18 U.s.C. 1962(b) (1976). The state of mind required with
respect to the result may be different if the proceeding is
civil as opposed to criminal. Whether the state of mind re-
quired with respect to the existing circumstances specified
in the statute is different for civil and criminal proceedings
is unclear.

4The predicate offenses involve engaging in racketeering
activities anZ collecting unlawful debts.

18 U.S.C. §1961(1) defines the "racketeering activities as:
(A) any act or threat involving murder, kidnaping, gambling,
arson, robbery, bribery, extortion, or dealing in narcotic or
other dangerous drugs, which is chargeable under State law and
punishable by imprisonment for more than one year; (B) any act
whi~ " is indictable under any of the following provisions of
title 18, United States Code: Section 201 (relating to bribery) ,
section 224 (relating to sports bribery), sections 471, 472,
and 473, (relating to counterfeiting), section 659 (relating
to theft from interstate shipment) if the act indictable under
section 659 is felonious, section 664 (relating to embezzlement
from pension and welfare funds), sections 891-894 (relating to
extortionate credit transactions), section 1084 (relating to
the transmission of gambling information), section 1341 (re-
lating to mail fraud), section 1343 (relating to wire fraud),
section 1503 (relating to obstruction of Jjustice), section 1510
relating to obstruction of criminal investigations), section 1511
(relating to the obstruction of State or local law enforcement),
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the activities it prohibits. Two analytically distinct in-
quiries with respect to mental state, therefore, must be under-

taken to determine whether a criminal violation of RICO has

occurred:

1) Did the defendent have the requisite
mental state to commit the predicate

offenses?

2) Did the defendent have the required
mental state, if any, independent of
the mental state for the predicate
offenses, to violate RICO?

These materials, however, will deal with only the distinct

mental state reguired to violate RICO.

section 1951 (relating to interference with commerce, robbery,
or extortion), section 1952 (relating to racketeering), section
1953 (relating to interstate transportation of wagering para-
phernalia), section 1954 (relating to unlawful welfare fund
payments), section 1955 (relating to the prohibition of illegal
gambling businesses), sections 2314 and 2315 (relating to
interstate transportation of stolen property), cections 2421~
2424 (relating to white slave traffic), (C) any act which is
indictable under title 29, United States Code, section 186
{dealing with restrictions on payments and loans to labor
oranizations) or section 50l(c) (relating to embezzlement

from union funds), or (D) any offense involving fraud connected
with a case under title 1ll; fraud in the sale of securtites,

or the felonious manufacture, importation, receiving, conceal-
ment, huying, selling, or otherwise dealing in narcotic

or other dangerous drugs, punishable under any law of the United
States;

Section 1961(6) defines "unlawful debt"as a debt; (A)
incurred or contracted in gambling activity which was in violation
of the law of the United States, a State or political subdivision
thereof, or which is unenforceable under State or: Federal law
in whole or in part as to principal or interest because of the
laws relating to usury, and (B) which was incurred in connec-
tion with the business of gambling in violation of the law
of the United States, a State of political subdivision thereof,
or the business of lending mcney or a thing of value at a
rate usurious under State of Federal law, where the usurious
rate is at least twice the enforceable rate;
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II. STATE OF MIND GENERALLY

14 A primary goal of any raéional criminal justice system is
to hold criminally liable only those people who are morally
culpable.5 Traditionally, the American criminal justice system
has sought to protect the blameless by its basic premise that,
as a general rule, criminal liability will be imposed only when
there is "concurrence of an evil-meaning mind [and] an evil-
doing hand."6 Human conduct, therefore, generally will not be
punished unless acruatedpy 4 culpable state of miLd.7

15 When defining crimes, the mental element, often character-
ized traditionally as mens rea , scienter, or criminal intent,8
has long been the source of confusion. The National Commission

for the Reform of Federal Criminal Laws, herrified at the "con-

fused and inconsistent ag hoc approach™ to the mens rea issue,

5See e.gq. the general burpose sections of the fellowing criminal
codes: 1) American Law Institutes Model Penal Code §1022 (c)
(Frop. OfFf. Draft, 1962);

2) 8.1722, 96th Cong., lst Sess. §107(a) (1979) (The
proposed new federal criminal code) ;

3) Ill. Ann. Stat. ch. 38, §l~2(b)(Smith~Hurd,l961).
See also Morrissette V. United States 342 U.S. 246,252(1952)
("[clourts of various jurisdictions have sought to protect those
who are not blameworthy in mind from conviction..."),

6Morrissette v.United States 342 y.s. 246, 251(1952). See
generally Lafave and Scott, Criminal Law §24 (1972).

7Accidental conduct should not be punished for as Oliver

Wendell Holmes wrote: "...even a dog distinguishes between
being stumbled over and being kicked." Holmes, The Common Law 3,
(1881).

8see Lafave and Scott, Criminal Law §27 (1972).
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called for a "new departure."9 In recent years, there has been

N . .o wl0
"a general rethinking of traditional mens ‘rea analysis.

A modern approach to the mens rea issue, "exemplified in the

11 .
American Law Institute’s Model Penal Code" advanced significantly
12 . .
in the proposed federal code, and cited approvingly by the
Supreme Court,13 seeks to end this confused state of affairs.

A. LANGUAGE

1. TRADITIONAL APPROACH

16 The major problem that has resulted from the confused state
of affairs is inprecision in the drafting of criminal statutes.
The state of mind required to violate a given statute is often
unclear because legislatures traditionally have used a "stagger-
ing array" of words or phrases to define the mental element of

the offense.14 In the current federal code, for example, over

. . 15
seventy-five different descriptions are used. It has been

91 Working Papers of the National Commission on Reform of
Federal Criminal Laws 123 (1970). .

10united States v. Bailey 26 Crim. L. Rptr. 3065, 3067(U.S. Sup.
ct. 1980,

1114. at 3068.

125.1722, 96th Cong. 1st Sess. (1979).

13ynited states v.Bailey 26 Crim L. Rptr. 3065 (U.S. SUP.
Ct. 1980); United States v.United States Gypsum Company
438 U.5.422 (1978).

14, Working Papers of the National Commission on Reform of
Federal Criminal Laws 119 (1970).

1514. The various terminology used in the federal code is listed.

1292




suggested that "the courts have been unable to find substantive
correlates for all these varied descriptions of mental states,
and, in fact, the opinions display far fewer mental states than
the statutory language."16

2. MODERN APPROACH

47 Under the "modern approach," only four primary words are
used to describe culpable mental states}7In descending order of
culpability, the possible culpable mental states are usually
described as: 1)purposely (or intentionally); 2)knowingly;
3)recklessly; 4)negligently. By using this hierachy of culpable
states of mind, the authors of the Model Penal Code hoped to,
"dispel the obscurity with which the culpability requirement is

treated when, such concepts as 'general criminal intent’',

'mens rea ', 'presumed intent', 'malice', 'willfullness',
'scienter', and the like must be employed."larhe new approach,
for the most part, discards the language of the traditional
analysis.

B. STATUTES AMBIGUOUS AS TO STATE OF MIND

48 The mental state required to commit a particular offense
may also be unclear because many existing criminal statutes make
no mention of the state of mind required for their violation

While constitutionally criminal statutes generally need not re-

1614. at 120.

17see e.g. Model Penal Code §202(2) (Prop. Off. IDraft 1962) ;
S$.1722 96th Cong. lst Sess. §302(1979); United States v Bailey
26 Crim. L. Rptr. 3065, 3068(U.S. Sup Ct. 1980).

18Model Penal Code, Comments on §202 at 124 (Tent. Draft No.4
1955).

12¢9°

quire a culpable state of mind,lg it is a "familiar proposition

that [tlhe existence of a mens rea 1is the rule of, rather than

the exception to, the principles of Anglo-American criminal
jurisprudence."20 Consequently, it cannot be assumed, with-
out further analysis, that the failure of a statute to specify

a state of mind implies a legislative intent to create a crime

that requires no culpable state of mind. In general, criminal
statutes defining crimes having their origin in common law have
been held to require a culpable state of mind; others have not

been so construed.21

"The Supreme Court recently noted that it
"has on a number of occasions read a state-of-mind component

into an offense, even when the statutory definition did not

19Shevlin—Carpenter Co. v.Minnesota 218 U.5.57(1910) (State
statute making criminal the removal of trees on state land,
even if done "accidently", held to be constitutional).

20united States v.United States Cypsum Co. 438 U.S5.422, 436(1978)
citing Dennis v. United States 341 U.5.494, 500 (1951). The
major exception to the general rule requiring mens rea is the
so-called "strict liability" or "public welfare" offense. See
enerally Lafave and Scott, Criminal Law §31 (1972); sayre,
Public Welfare Offenses 33 blum. L. Rev. 55(1933). A person
may be entirely blameless and still be convicted of a "strict
liability" offense. Although Congress has created and the
Supreme Court has approved "strict liability" offenses on in-
frequent occasions, they are generally looked upon with dis-
favor by the Court. See United States v. United States Gypsum Co.
438 U.S. 422, 437-438(1978). The Model Penal Code advocates the
elimination of strict liability offenses where punishable by
imprisonment. As the author of the Comment notes, these offenses
are "indefensible in principle , unless reduced to terms that
insulate conviction from the type of moral condemnation that
is and ought to be implicit when a sentence of imprionment
may be imposed." Model Penal Code, Comment on §205 at 140
(Tent. Draft No. 4 1955),

2lMorrissette v. United States 342 U.S. 246, 263 (1952).
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in terms so ﬁr:?ide."zz The problem, then, is to determine

when a criminal statute, silent as to the mental element, re-
guires a culpat-le state of mind for its violation. Consideration
must also be given to which state of mind, if any, is applicable

to which elemer-:+ of the offense.

1. TR&DITIONAL APPROACH

49 Whether —he statute reqguires any state of mind for its
violation, under the traditional solution to the problem, de-
pends largely on the type of statute involved. As just noted,

statutes defining crimes having their origin in the common law

have been held to require a culpable state of mind.23 Statutes

24

defining crimes classified as "regqulatory" or "wrong for policy

reasons"25 or "public welfare offenses"26 generally are inter-
preted as requiring no state of mind for their violation. Several

problems are immediately apparent with the traditional approach:

22ynited States V. United States Gypsum Co. 438 U.S. 422,437
(1978).

23gsee note 21 and accompanying text supra.

24see e.g.United States v.Freed 40l U.S. 601(1971); United
States v.Dotterweider 320 U.S. 277(1943); United States v.
Balint 258 U.S. 250 (1922).

25gee Note, Investing Dirty Money, 83 Yale Law Review, 1491,1502
(1974).

26gee Sayre, Public Welfare Offenses 33 Colum. L. Rev. 55(1933).
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‘1) The classifications are necessarily inprecise2
and, therefore, their usefulness is doubtful; 7

2) The approach allows the courts, in effect, to
define a major aspect of the crime, a result .
hardly consistent with the "principle of legality;""“8

3) The traditional approach speaks only of im-
Plying a state of mind, not which one, and it
says nothing about which elements should have
a state of mind applicable to them.

2. MODERN APPROACH

410 Under the modern approach, these problems are largely
e;iminated. In both the Model Penal Code and the new proposed
federal code, a general section on culpable states of mind is
incorporated into the code itself.29 The general section

provides guidance in interpreting statutes which leave am-

275ee Morrissette v United States 342 U.S. 246,260(1952)
("Neither this Court nor, so far as we are aware, any other

has undertaken to delineate a precise line or set forth compre-
hensive criteria for distinguishing between crimes that require
a mental element and crimes that do not. We attempt no closed
definition for the law on the subject is neither settled nor
static.")

28gee generally Hall, General Principles in the Criminal Law,
ch. 2 (2nd Ed. 1961) The principle of legality "is in some
ways the most fundamental of all of the principles [of criminal

law]." Id. at 25. The principle, stated generally, requires
that "no person may be punished except in pursuance of a
statute which prescribes a penalty." 1Id. at 28. If the courts

are allowed in their discretion to decide when a culpable

state of mind is required, as they traditionally have been, the
court, not the legislature, is defining the crime and this
fundamental principle is clearly violated.

29Model Penal Code §202 (Prop. Off. Draft 1962); S.1722 96th
Cong. lst Sess. Ch. 3 (1979).

1296




30 In the Model Penal Code,

biguous the required state of mind.
for example, if the state of mind is left ambiguous, the statute
is to be interpreted as requiring a minimum of recklessness.
Strict liability31 offenses as to some elements will exist, but
only if the legislature makes it explicit that no culpable state
of mind is required.

C. READING IN MENTAL STATE WITH RESPECT TO EACH ELEMENT

Y11 As noted, criminal statutes are also often unclear be-

cause the confused state of mens rea analysis has precluded
legislatures from satisfacto}ily designating the mental state
required for each distinct element of the crime.32 The de-
finition of virtually all crimes involve more than one element;
for example, conduct, surrounding circumstances (of which there
may also be several), and a resul:.. Often the state of mind
required for one of the elements should be different than for

one of the others.33 Yet few criminal statutes distinguish

014, Model Penal Code §202(3); s.1729 §303(b) .

3lsee note 20 supra. .

32The physical elements of a crime are customarily character-
ized as:

1) The conduct (either act or omission to act) proscribed
by the statute;

.2) Each attendant (or surrounding or existing) circumstance
specified in the statute (if any) ;

’

3) The harmful result of the conduct specified in the
statute (if any).

See generally Lafave and Scott, Criminal Law §8(1972).

333 simple illustration involves the law of statutory rape. a
typical statute might read: It is unlawful for any man to have
sexual intercourse with any girl under sixteen years of age. The
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adequately between these elements.

1. TRADITIONAL APPROACH

112 The traditional solution is to allow the courts sound
judgement to determine the required mental state for each
element of the offenses. This solution, too, sometimes lends

to inconsistent statutory interpretation and is hardly con-

n_ . . w34
sistent with the principle of legality.
2. MODERN APPROACH
413 The modern approach secks to solve the problem by in-

corporating into the general culpability section of the criminal
code a guide to determine what state of mind is required for
which element of the offense. The Model Penal Code, for example,
suggests that if any state of mind is included in the statute,

it should be assumed, as a general rule, that this state of mind

(33 cont'd) -
: 1l)Conduct - having
ical elements of the offense Vould be : )
ggiiéiaintercourse; 2)Attendant circumstances - a)girl; b) under

f age; 3)Result - no result requirement. Shquld .
tgeyizisbg reguired to intend to or only kgow thatkhe lihgivtﬁg
sexual intercourse? Should the man be required po xgowS hat o
person is a girl? Or is being reckless or negllggn a to the |
sex of the person all that should be requlrgd to 1m§ose criminal
liability. Finally, should ?he mailgzSg:zulgiangligZxce at,

i sixteen? Or 1s rec s ‘
%;;t :iguﬁgdgz required? It would be perfectly senSlglillﬁogilit
instance, for a legislature to reagh the.conclu51on tha inla Y
should be imposed only if the man 1ntentlonally.e?gigisbein
sexual intercourse knowing the person to be a gir u g

reckless as to whether she is under sixteen.

345ee note 28 supra.
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applies to all of the "material elements"35 of the offense.
If the statute includes no state of mind for any element, it
should be assumed that a minimum of recklessness for each

"material element" is required.37

114 The proposed federal code38 adds sophistication to and
improves the approach taken by the Model Pénal Code. 1In the
proposed code, if the statute is silent as to state of mind,
section 303(b) reguires that the state of mind to be proven
with respect to:

39

(1) conduct is knowing

(2) an existing (attendant) circumstance
is reckless40

35Material element is defined as: "an element that does not
relate exclusively to the statute of limitations, jurisdiction,
venue or to any other matter similarly unconnected with (1) the
harm or evil, incident to conduct, sought to be prevented by
the law defining the offense, or (ii) the existence of a just-
ification or excuse for such conduct." Model Penal Code

§ 113(10) (Prop. Off. Draft 1962).

35§§§ §202(4) (Prop. Off. Draft 1962). For example, in the case
of statutory rape, if the statute explicitly required "know-
ingly have sexual intercourse", the minimum culpable state

of mind for the other elements would also be knowing. If

the statute included a jurisdictional element, however, no
culpable state of mind would apply to it.

3714. §202(3).

385.1722, 96th Cong. lst Sess. (1979) .

39section 302(b) provides in pertinent parts: "A person's
state of mind is knowing with respect to his conduct if he
is aware of the nature of his conduct.

40section 302(c) provides in pertinent parts: "A person's

state of mind is reckless with respect to an existing circum-
stance if he is aware of a substantial risk that the cir-
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{3) a result is reckless41

The propssed code, in section 303(d), also classifies more sat-
isfactorily the matters that regquire no culpable state of mind.
These matters are: 1) legal?ZZ) jurisdictional;433) grading‘,}4
4) venue‘.}5 Section 303(d) reflects the treatment of these mat-

ters in the case law. Traditionally, legal matters, for a variety

of reasons‘}6 have not required a culpable state of mind. In

(40 cont'd) -
cumstance exists but disregards the risk... A substantial

risk means a risk that is of such a nature and degree that

to disregard it constitutes a gross deviation from the standard
of care that a reasonable person would exercise in such a sit-
uation."

4lgection 302(c) provides in pertinent parts: "a person's
state of mind is reckless with respect to a result of his
conduct if he is aware of a substantive risk that the result
will occur but disregards the risk." For a definition of
“substantial risk," see note 40 supra.

42gection 303(d) (1) describes the legal matters as follows:
(1) EXISTENCE OF OFFENSE. - Proof of knowledge or other
state of mind is not required with respect to--

(A) the fact that particular conduct constitutes an
offense, or that conduct or another element of an offense is
pursuant to, or required by, or violates, a statute or a reg-
ulation, rule, or order issued pursuant thereto;

(B) the fact that particular conduct is described in
a sectieén of this title; or

(C) the existence, meaning, or application of the
law determing the elements of an offense.

43see 5.1722, 96th Cong., lst Sess. §303(d) (2).
4414,
4514.

46gee generally Lafave and Scott, Handbook on Criminal Law
§47 at 363-64(1972). Lafave and Scott discuss the arguments
traditionally used to support the conclusion that ignorance
or mistake of law is generally not an excuse.
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addition, jurisdiction, grading, and venue matters have not re-

quired a culpable state of mind because they are generally ;

s 47
thought irrelevant to the moral reponsibility of the defendant.

415 The legal matters include the existence, meaning, or
application of the law determining the elements of the offense.
The defendant is not required to know (or have any other state
of mind as to whether) his conduct violated a criminal law.48
As is frequently said, "ignorance of the law is no excuse."49
In addition, the d?fendant is not required to have any mental

state with respect to the meaning or application of the law.

Here, the code follows the Supreme Court which in Horning v,

District of Columbia50 held that misconceiving the meaning or

application of the law is generally not a defense.
%16 Similarly, matters in the code that would be solely a

basis for jurisdiction require no culpable mental state. .In

47Witn respect to the other matters, in general the factual
matters involved in the code,a culpable state of mind is
required. Each of these factual matters is relevant to the
moral responsikility of the defendant.

48see Rex v.Esop 173 Eng.Rep. 203(1836) (Defendant's contention
that the crimehe is charged with was not a crime in his country
rejected as a defense. )

49gee generally LaFave and Scott Handbook on Criminal Law
§47 at 362 (1972).

50254 y.s. 135 (1920) (The conviction of a rPawnbroker was
upheld where the pawnbroker, aware of a statute regulating
the pawnbroking business, misconceived the meaning of the
statute, and violated its terms) .
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United States v. FeolaSl the Supreme Court held that a culpable

mental state need not be proven with r'espect to jurisdictional
matters. The code follows the Feola approach. Feola involved
18 U.S.C. 111, a statute that prohibits assaulting a federal
officer. The Court reasoned that whether the person charged with
the assault had a culpable state of mind with respect to the
federal status of the officer is irrelevant to his blameworth-
iness. Assaulting a federal officer is no worse, for example,
then assaulting a state officer. The sole reason that the de-
finition of the crime includes the requireﬁent that the person
assaulted must be a federal officer is to allow the federal
government to exercise jurisdiction.

117 Finaily, any matter in the code tha£ is solely the basis
for the grading of an offense will not require a culpable state
of mind. The Supreme Court has not ruled on this issue, and in
fact, few cases directly involve the problem.s2 The code does,
however, reflect the traditional statutory treatment of grading

matters.

{118 Many criminal statutes prescribe more serious punishment

for aggravated forms of the crime. 1In the law of larceny, for

51420 U.s. 671 (1975) (Government not required to prove any
culpable mental state with repect to the federal status of
undercover agents making a drug purchase who were assaulted

by defendants).

52see generally Packer, Mens Rea and the Supreme Court,
1962 Sup. Ct. Rev. 107, 140-141 (1962).
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example, the severity of punishment often depends on the value
of the property stolen. A person whé steals a diamond neck-
lace, for instance, will often incur a harsher penalty than a

person who steals a glass necklace. The problem arises when the

person believes he is stealing a glass necklace but, in fact,
steals a diamond necklace. Should such an individual be punished
for stealing a necklace of glass or of diamonds? Since the

value of the article stolen is generally not considered an
"essential element of the crime,"53 the traditional solution has
been to punish the defendant for the actual value of the property
not his estimation of its worth.54

§19 The law of statutory rape similarly reflects the tradi-
tional solution to this question. Statutory rape (sexual inter-
course with a girl, not your wife, under sixteen years of age)
was traditionally viewed as an aggravated form of the common

law crime of furnication (intercourse with any woman, not ynur
wife). Viewed as only an aggravated version of fornication
statutory rape has generally been defined as requiring no state
of mind with respect to the female's age. Since the man en-
gaged in the illegal conduct anyway, reagardless of the female's

age, the girl's age is merely a grading factor. The man is

535ece e.g.United States v.Belt 516 F. 2d 873, 875 (8th cir. 1975) . NS

54see Lafave and Scott, Handbook on Criminal Law §87 at 635

n. 16 (1972) {"One who steals a piece of glass, believing it

to be a diamond, is not guilty of grand larceny [as opposed

to petty larcen]...; but one who steals a.yaluable aecklace, .
believing it to be costume jewelry, is guilty of grand larceny.")
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morally culpable for fornicating without regard to the female's

55
age.

Statutory rape may be viewed merely as an aggravated

form of fornication.

D.

120

CONCLUSION

The modern approach to the mens rea issue introduces

rationality into an area of the criminal law noted for its

difficulty.

56

A rational approach to the issue is especially

compelling when attempting to interpret complex modern criminal

statutes.

III. RICO

A.

121

PAST ATTEMPTS

Traditional mens rea analysis is inadequate for the task.

In drafting R.I.C.0., Congress, consistent with the

remainder of the current federal criminal code, did not des-

ignate with respect to each element of the offense the state of

mind required for its violation. In cases involving RICO

prosecutions, few courts have attempted to resolve this state

of mind issue.

Of those that have made the attempt, one

approach taken has been that no additional state of mind is

55see Commonwealth v Murphy 165 Mass. 66,70,42 N.§.504(1895)

("The defendants in the present cases know they were violating

the law.

Their intended crime was fornication, at the least").

See generally Lafave and Scott, Handbook on Criminal Law

§47 at 360 (1972).

56see United States v.

Bailey 26 Crim. L. Rptr. 3065, 3067

(U.S.

Sup. Ct.

1980).
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reguired to violate RICO.57 Unfortunately none of the courts

. . 61
had been characterized as a "business regulatory statute.'

who reach this conclusion adequately analyze RICO in reaching As something "not unlike" this "business regulatory statute,"

their conclusion. RICO, too, the court reasoned  did not require any additional

122 In United States vs Stofsky 58, for example, the court state of mind.62

employs traditional mens rea analysis to justify that RICO 123 In United States V. Boylan63, the second circuit

does not contain "a requirement of scienter independent of or recently asserted, "The RICO count does not fnvolve a scienter

in addition to that necessary to prove the predicate Crimes'nsg element over and above that required by the predicate crimes..."64

The court analogizes RICO to 21 U.S.C.§848,60 a statute which The court unfortunately offered no explanation of, or justifica-

tion for, the conclusion reached.

6124 One commentator has also addressed this state of mind

c
57 . issue.GJIn Investing Dirty Money, the author concludes, however,
See United States v. Boylan 45 AFTR 2d 80-1546, 1547 (24.

Cir. April 29, 1980); United States v. White 386 F. Supp.
882, 883, (E.D. Wisconsin, 1973) (quoting from United States

V. Stofsky); United States v. Stofsky 409 F. Supp. 609, 612
(S.D. N.Y. 1973).

that a culpable state of mind should be required for a RICO

violation. The author justifies her conclusion by character-

izing section l962(a)66

58409 F. Supp. 609(S.p. N.v. 1973). as defining a crime "wrong on principle"
°91d. at 612

6

O21 U.5.C. 848 provides, in relevant parts, the following:

(a) (1) Any person who eéngages in a continuing

criminal enterprise shall be sentenced to a term

of imprisonment which may not be less than 10 years

and which may be up to 1life imprisonment, to a fine

of not more than $100,000, and to the forfeiture

prescribed in paragraph (2); except that if any

person engages in such activity after one or more

prior convictions of him under this section have

become final, he shall be sentenced to a term

of imprisonment which may not be less than 20 vears

and wiich may be up to life imprisonment, toc a

fine of not-'more thah $200,000, and to the forfeiture

prescribed in paragraph {2).

(b) For purposes of subsection (a) of this sectlon, a
person is engaged in a continuing criminal enterprise if --

(1) he violates any provision of this subchapter or

subchapter II of this chapter the punishment for which is a
felony, and .
(2) such violation is a part of a continuing series of
violations of this subchapter or subchapter II of this chapter --

(60 cont'd)

(A) which are undertaken by such person in concert
with five or more other persons with respect to whom such
person occupies a position of organizer, a supervisory position,
or any other position of management, and

{B) from which such person obtains substantial
income or resources.

6lynited States v. Manfreed; 488 F. 24 588 (2d Cir. 1973).

2united States v. Stofsky 409 F. Supp. 609, 612, (S.D. N.Y. 1973).
6345 AFTR 24 80-1546, (2d Cir. April 29, 1980).

6414. at 1547.

S3Note, 83 vale L. Rev. 1491 (1974).

66see note 106 infra for text of 1962 (a).
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as opposed to a crime "wrong for policy reasons."®’ Since a
crime "wrong on pPrinciple" is defined as engaging in blame-
worthy conduct, she contends that a culpable state of mind is
required to violate l962(a).68

B. A GRADING STATUTE ?

§25 The analysis used in these attempts is not a substitute
for the sophisticated analysis embodied in the modern approach
to the mens rea issue. a possible interpretation of RICO,
using the new approach would reach the same conclusion as the
Stofsky court, but for different reasons. The conclusion

that RICO requires no additional culpable state of mind for

its violation, could be reached, using the new approach, if the
statute were viewed as merely defining a crime that is an
aggravated form of the predicate offenses. Viewed in this way
RICO would be a grading statute, analogous to statutes defining
the crime of grand larceny or statutory rape.69 As a grading
statute, it would require no culpable mental state, in addition
to the culpable mental state required to commit the predicate
offenses.

C. PREFERRED INTERPRETATION

$26 If RICO defines crime that is only an aggravated form of

67Note, 83 Yale L. Rev. 1491 (1974).
6814. at 1507.

59see 119 sepra.
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the predicate offenses, no further inquiry into the state of
mind issue is necessary. The preferred interpretation of RICO,
however, views the statute as defining a crime distinct from and

of a different kind than the crimes defined by the predicate

offenses.70

127 To view RICO as an aggravated form of extortion7l (one

of the predicate offenses), for example, seems absurd since the

penalty for extortion (18 U.S.C. §1951) (20 years) is the same as the

penalty for a RICO violation. The central issue in a RICO pros-

ecution 1s not that the defendent engaged in a criminal act; any

70g5ee p. L 91-452, 84 Stat. 947("nothing in [Title IX] shall
supersede" other iaws). In a variety of contexts, the courts
have generally concluded that RICO defines a crime separate and
distinct from the predicate crimes. The second circuit for
example, recently wrote: "...Congress clearly defined separate

crimes. The purpose of RICO was to establish new penal provisions

and. ..enhanced sanctions and new remedies to deal with the un-
lawful activities of those engaged in organized crime." United

States v. Boylan, 45 AFTR 24 80-1546, 1547 (24 Cir. April 29, 1980)

citing Organized Crime Control Act of 1970 Statements of
Findings and Purpose 84 Stat. 922 (L970) . The ninth circuit,
discussing whether a defendant could be convicted under both
RICO and the predicate offenses, viewed RICO as distinct andg
held that conviction under both RICO and the predicate offenses

was not multiplicitous. See United States v. Rone 598 F. 24 564,

571 (9th Cir. 1979). The fifth circuit, discussing the
requirements of a conspilracy to violate RICO, concluded,

" [tlhrough RICO, Congress defined a new separate crime to
help snare those who make careers of crime. Participation in
the affairs of an enterprise through the commission of two

or more predicate crimes is now an offense separate and distinct

from those predicate crimes. So too, is conspiracy to commit
this new offense a crime separate and distinct from conspiracy
to comm!t the predicate crimes." See United States v. Elliot

571 F. 23 911 (5th Cir. 1978). T :

71The crime of extortion is defined in 18 U.S.C. §1551(1976) .
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of the predicate crimes punish individual criminal acts. The
focus of RICO is on relationship. Relationship, not the conduct
prohibited by the predicate offenses, is the essence of RICO.

l. RELATIONSHIPS INVOLVED

128 Three analytically distinct relationships must exist
for a RICO violation to occur:

1). A relationship must exist between
the individual?? and either a)two or
more racketeering acts’3 that form a
pattern’4; or b)the collection of an

unlawful debt.’S

2). A relationship must exist betweén the
individual and an enterprise.’6

3). A relationship must exist between the
two or more racketeering acts or the
debt collection and an enterprise.

The existence of each »f these relationships is what distin-

guishes a RICO violation from a violation of any of the

72qhe "individual" can be an "entity." 18 U.S5.C §1961(3) (1975)
defines "person" as including an:

entity capable of holding a legal

or beneficial interest in property.

73see note 4 supra for the meaning of "racketeering activity."

74u.s.c. 1961(4) (1976) provides:

(5) "pattern of racketeering activity" requires at least
two acts of racketeering activity, one of which occurred after
the effective date of this chapter and the last of which occur-
red within ten years (excluding any period or imprisonment)
after the commission of a prior act of racketeering activity;

755ee note 4 supra for the meaning of "unlawful debt."

7618 u.s.c. §1961(4) illustrates "enterprise"

(4) "enterprise" includes any individual, pPartnership,
corporation, association, or other legal entity, and any union
or group of individuals associated in fact although not a legal
entity .
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predicate offenses.

29 The relationship between the individual and two racketeering

acts or the collection of an unlawful debt may take any of

three forms:

1). The defendant may actually engage in
the conduct prohibited by the predicate
.offenses and, therefore, would be guilty
as a principal’?’ in the first degree.

2). The defendant may agree with others to
engage in such conduct and, therefore,
would by guilty of conspiracy to commit
the act.’/
3). The defendant may substantially facilitate
such conduct, and, therefore, would be
guilty as an aider and abettor (or principal
in the second degree).
As long as the defendant is involved in any of these ways
with two or more racketeering acts or the collection of an
unlawful debt, the first required relationship is satisfied.

430 The relationship required between the individual and an

enterprise includes the individual who:

?7principal is defined in 18 U.S.C. §2(1976) Section 2 provides:
(a) Whoever commits an offense against the United States
or aids, abets, counsels, commands, induces or procures its
commission, is punishable as a principal.
(b) Whoever willfully causes an act to be done which if
directly performed by him or another would be an offense
against the United States, is punishable as a principal.
As amended Oct. 31, 1951, c. 655, § 17b, 65 Stat. 717.

785ee Lafave and Scott, Handbook on Criminal Law §61(1972)
for a general discussion of conspiracy law.

79see note 77 supra. See generally Lafave and Scott, Handbook
on Criminal Law §64(1972) T
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1). conducts or participates in the affairs of
an enterprise; 80

. . . . . . 8
2). acquires or maintains an 1nterest in an enterprise;

3). invests in an enterprise.82 \

Since, generally, a group of people constitute the enterprise

involved83

» this relationship usually involves the individual
with several parties. If the individual's relationship to the
enterprise includes conducting or participating in the affairs
of an enterprise, the individual has probably, as a practical
matter, agreed with other members of the enterprise to engage

in those activities. If the activities agreed to are two or

more racketeering activities or unlawful debt collection, a

8018 u.s.Cc. §1962(c) (1976). For the text of 1962 (c), see
note 111 supra. The sections of RICO are discussed here in
reverse order because the required relationships involved in
1962(c) are more common than the relationships involved in
1962 (b) or 1962(a).

8118 u.s.c. 1962(b) (1976). For the text of 1962 (b) , see note
108 infra.

8218 u.s.c. §1962(a) (1976). For the text of 1962 (a), see
riote 106 épfra. E—

83Congress provided in 18 U.s.cC. §1961(4) (1976) that an
enterprise can consist of only a single individual. Congress,
in so providing, was probably responding to past situations in
which an interest in an entertainer or prize fighter has

been acquired or maintained by engaging in criminal activity.
See e.g. Carbo v United States 314 F. 24 718 (9th cir. 1963)

(Threats and extortion are used to secure managerial control
of a professional boxer.). Conceptualizing the entertainer or
prizefighter as an enterprise facilitates a RICO prosecution.
The need to conceptualize an individual as an enterprise,
however, rarely arises.
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conspiracy to violate RICO has occurred.
131 The final relationship that must exist is the racket-
eering acts or the debt collection must be related to the enter-
prise in one of the following ways:
l). The racketeering activities or unlawful
debt collection must be engaged in while
conducting or participating in the enter-
prises affairs. 84
2) . The racketeering activities or unlawful
debt collection must cause the individual

to acquire or maintain an interest in the
enterprise.

3). 1Income or the proceeds of income
derived from racketeering activity
or an unlawful debt collection
must be invested in or used in an
enterprise.

Collection must be invested in or used in an enterprise.86

An individual, for example, associated with an enterprise,

who engages or agrees to enéage in racketeering activity cannot
be convicted of violating RICO unless the criminal activity re-
lated in one of these ways to an enterprise.

2. CASE ILLUSTRATIONS

432 Illustrations of these required relationships, and a
sounder legal approach to the state of mind issue different

than that taken in United States V,Stofsky87 and United States

8418 U.s.C. 1962(c) (1976) prescribes this relationship.
8518 U.s.C. 1962(b) (1976) prescribes this relationship.
8618 y.s.c. 1962 (c) (1976) prescribes this relationship.

87409 F. supp. 609 (S.D. N.Y. 1973). See 422 supra.
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89 .
v.Boylan§8 are provided by two recent, well reasoned” ", fifth

. . 90 .
circuit cases, United States v, Diecidue and United States W

Elliotgl. Involving defendants convicted of conspiracy to
violate RICO, both cases draw appropriate distinctions among
the required relationships. Moreover, in the conspiracy con-
text, the court was forced to inguire into the character of the

defendant's state of mind with respect to the enterprise and its

8845 APTR 24 80-1546 (24 cir. April 29, 1980). See 423 supra.

89The opinions adeptly discuss the complex relationships in-
volved in a RICO prosecution. Their consideration of the
evidence demonstrated the judges understood these relation-
ships. The fifth circuit, however, in determining the sufficienc
of circumstantial evidence as a matter of law, uses a special
standard. The standard stated in Elliot, is "whether the jury
might reasonably have concluded that the evidence fails to
exclude every reasonable hypothesis but that of guilt." See
United States v. Elliot 571 F. 24 880, 906 (5th Cir. 1978).
This standard places a higher burden on the government than
the standard suggested by the Supreme Court, See United States
v. Helland 348 U.S. 121(1954), or the standard used in other
circuits. See e.g. Dirring v. United States 328 F. 2d.

512 (lst Cir., 1964) cert. den. 377 U.S. 1003 (1964); United
States v. Schipani 362 F. 24 825 (2nd Cir., 1966); United
States v. Allard 240 F. 2d. 840 (3rd Cir., 1957); United
States v. Ragland 306 F. 24 732 (4th Cir., 1962) cert. den.
371 U.S. 949 (1962); United States v. Van Hee 531 F. 2d 352
(6th Cir., 1976); United States v. Wigoda 521 F. 24 1221

(7th Cir., 1975); United States v. Snow 525 F. 24 317 (8th
Cir., 1975); Unites States v. Heck 499 F. 24 778 (9th Cir.,
1974); United States v. Jackson 482 F. 2d 1167 (l10th Cir.,
1973) cert. den.414 U.S. 1159. The majority of courts apply

a reasonable doubt standard to test the sufficiency of cir-
cumstantial as well as testimonial evidence. No special
standard is generally used, therefore, to test the sufficiency
of circumstantial evidence.

90603 F. 2d 535 (5th Cir. 1979).

91571 F. 2d4. 880 (5th Cir. 1978).
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activities. Without such an inquiry, the court could not have
determined whether the - -defendant agreed with other members of
the enterprise to commit two or more racketeering acts. Since
the individual who violates the substantive prohibitions of
RICO also generally conspires with other members of the enter-

92 the discussions in these

prise to violate RICO's prohibitions,
cases of the mental state with respect to the enterprise's

activities required for a conspiracy is relevant to a discussion
of what should be held to be the mental state required to violate

RICO substantively. These cases illustrate the importance of

the mental element when attempting to prove that these required

relationships, in fact, exist.

133 In Diecidue, the court overturned the conviction of
Frank Boni Jr., a codefendant, because the government failed to

show the required relationship between Boni, or Boni's criminal
activity, and the enterprise involved as well as Boni's state
of mind with respect to the enterprise and its activities. The
government, in its case against Boni, introduced evidence that
showed the following:
1). An enterprise existed, the affairs of
which involved contract murders, armed
robbery, distribution of counterfeit

money, and stolen Treasury Bills.

2). Frank Boni transferred dynamite to mem-
bers of the enterprise.

925ee note 83 and accompanying text supra.
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3). Frank Boni purchased cocaine from mem- D
: bers of the enterprise,

Transferring dymamite, the court observed, was not one of the
statutorily defined predicate offenses”> and it was not shown
how this transfer related to the affairs of the enterprise, the
activities of which were conducted by a pattern of predicate

offenses. Drug dealing was a Statutorily defined predicate

94

offense but the government failed to show that the sale of

cocaine was part of a pattern of predicate offenses of the
enterprise. Finally, the court found that the evidence was
igsufficient to conclude that Boni agreed with other members

of the enterprise to e€ngage in any of the predicate offenses of

the enterprise. The court explained this finding by observing

that the government had introducedinsufficient evidence suggest-

ing that Boni "knew something" of the affairs of the enterprise.9:

134 In Elliot,%® the court overturned Eilliot's conspiracy
conviction because the government failed to show a relation-

ship between Elliot and the enterprise and a relationship

between the criminal act engaged in and the enterprise. 1n

the case against James Elliot, the government introduced evi-

93United States v. Diecidue 603 F. 2d 535,

556 (S5th Cir. 1979),
945ee 18 U.S.C. 1961 (1) (A) (1976) .

>United States v. Diecidue 603 F. 29 535, 557 (5th cir.
This case provides little guidance as to the
sufficient to permit an inference of guilt,

1979),
quantum of evidence

96571 F. 24 880 (5th Cir. 1978).
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dence that showed the following:

1). An enterprise existed, the activities

of which involved arson, theft, murder,

drug dealing, and the obstruction of
justice.

2). James Elliot received large quantities
of amphetamines from a pPharmacist, James

Fuch.

3). James Elliot sold or gave meat stolen
by members of the enterprise to James
Fuch.

The government offered only inconclusive evidence that the
amphetamines transaction was related to the affairs of the
enterprise as such as opposed to being merely an isolated act.97
A relatiohship between Elliot and the enterprise existed, the
court found, because Elliot participated in the affairs of the
enterprise by agreeing to distribute the stolen meat. The
evidence, however, did not show beyond a reasonable doubt that

Elliot "knowingly and intentionally joined the broad conspiracy

w98

to violate RICO. The court concluded that the relationship

between Elliot and the enterprise may have been limited to this
one transaction and poésibly did not extend to a pattern of

predicate offenses of the enterprise.99 Insufficient evidence

97The standard used by the fifth circuit to determine the
sufficiency of the circumstantial evidence is higher than
that commonly used. See note 89 Supra. The evidence con-
ceivably could have been sufficient in other circuits to
support a conviction.

98ynited States v. Elliot 571 F. 2d 880, 970 (5th Cir. 1978).

9914,
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was introduced, therefore, using the standard applied by the
fifth circuit, to justify reaching the conclusion that Elliot

agreed to engage in any other racketeering acts related to the

entefprise. The government, therefore, failed to show the re-

guired relationship between Elliot and the pattern of racketeer-

ing acts of the enterprise.

D. ANALYTICAL TOOLS

135 The existence of these relationships is what dis-
inguishes RICO from the predicate offenses. If the statute
is interprézed-as defining a separate crime, further analysis
is necessary to deﬁermine what state of mind is required for
each element of the offense. Proper analysis of any criminal
statute entails determining:

1) Who can violate the statute;

2) What conduct is proscribed by the statute;

3) What existing circumstances are specified in
the statute;

4) What result of the conduct is required (if any);

5) What state of mind is required with respect to
each element of the offense.

136 In the following materials, the language of RICO will

be analyzed using the categories established in the proposed
federal code (5.1722). Each element of a RICO violation will
be categorized as: 1)conduct; 2)an existing circumstance; or

3)a result.100 The ma’ters constituting the existing circum-

stances will be categorized as: l)legal;lOl 2)jurisdictional;102

3)grading;103 4)factual.104 Finally, arguing analogously from
the general culpability section of the proposed federal code
(S.1722}95the state of mind applicable to each element of the
offense will be determined.

E. STATUTORY ANALYSIS

A. 1962(a)106
37 1. Who

Any person who receives any income derived, directly or
indirectly from:

(I) a pattern of racketeering activity in which the
pPerson participated as a Principal; or

(II) collection of an unlawful debt in which .he person
participated as a principal;

lOOSee note 32 supra.
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lOlggg 1% 14 supra. Terms used in the statute that are defined
in the statute are included in the category of legal matters.
Each time such a term appears, the term constitutes a legal
matter. Since no culpable state of mind is required with
respect to the existence, meaning, or application of the law,
each such term will not be identified. Only those legal
matters which pose a specific problem will be discussed. See

also Y 15 supra. E—
102See 19 14, 16 supra.

103see 9 17-18 supra.
104See note 47 supra.
1055.1722, 96th cong., 1st sess. ch. 3 (1979) .

106The text of 18 U.S.C. 1962 (a) (1976) is as follows:

It shall be unlawful for any person who has received
any income derived, directly or indirectly, from a pattern
of racketeering activity or through collection of an unlawful
debt in which such person has participated as a principal
within the meaning of section 2, title 18, United States Code,
to use or invest, directly or indirectly, any part of such in-
come 1n acquisition of any interest in, or the establishment
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can violate section 1962(a).
138 2. Conduct
a) The conduct proscribed by 1962 (a) is:
(I) using
(A) directly; or
(B) indirectly
or
(II) investing
(A) directly; or
(B) indirectly
capital.

139 3. Existing Circumstances

a) The statute limits capital by specifying that
it must by capital

(I) that is any part of income
or

(106 cont'd)

Oor operation of, any enterprise which is engaged in, or the
activities of which affect, interstate or foreign commerce.

" A purchase of securities on the open market for purposes of
investment, and without the intention of controlling or parti-
cipating in the control of the issuer, or of assisting another
to do so, shall not be unlawful under this subsection if the
securities of the issuer held by the purchaser, the members
of his immediate family, and his or their accomplices in any
pattern or racketeering activity or the collection of an un-
lawful debt after such purchase do not amount in the aggregate
to one percent of the outstanding securities of any one class,
and do not confer, either in law or in fact, the power to
elect one or more directors of the issuer.

The exception delineated in 1962 (a) applies only to ag

of small interests without the intent to control.

tion implicitly requires something less than intent
interests,

quisitions
The excep-
for large
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(II) that is the proceeds of income.
b) The statute spécifies tha£ the income must be:
(I) derived directly from
(A) a pattern of racketeering activity; or
(B) collection of an unlawful debt.

or

(II) derived indirectly from:
(A) a pattern of racketeering activity; or
(B) collection of an unlawful debt.

c) The statute limits use or investment by
requiring that the using or investing of the
capital must be:

(1) in acquisition of; or
(11) in the establishment of; or

(III) in the operation of

an enterprise
d) The statute limits enterprise by specifying
that it must be "an enterprise"
(I) engaged in
(A) interstate commerce; or

(B) foreign commerce

(IT) the activities of which affect
(A) interstate commerce; or

(B) foreign commerce.

Result

Section 1962 (a) does not require any result.
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Y141 5. State of Mind

a) Conduct - The state of mind required by S.1722
with respect to conduct is knowing. The defendant,
then, must knowingly use or invest, directly or
indirectly, capital. The defendant cannot be
convicted as a principal in the first degree
for violating 1962(a) if, for some reason, he
did not know he was using or investing capital.

b) Existing circumstances

(1) existing circumstance "a" involves a
factual matter. S.1722 reguires that
the defendant was at least reckless

as to whether the capital was income or
~the proceeds of income.

(II) existing circumstance "b" involves a
factual matter. S.1722 requires that the
defendant was at least reckless as to
whether the income involved was from
activity that constituted a pattern of
racketeering or the collection of an
unlawful debt. The defendant, of
course, is not required to have any
state of mind as to whether the activities
the income was derived from violated any
of the predicate offenses or, for that
matter, with respect to whether the
activities were criminal at all.

(IIT) existing circumstance "c" involves a
factual matter. S5.1722 requires that
the defendant was at least reckless
as to whether the use or investment
of his money was related to an enterprise.
The focus of 1962(a) is on the relationship
between the "dirty money" and the enter-
prise. The defendant should be required
to be at least reckless as to whether
his use or investment of the income
involves an enterprise.

(IV) existing circumstance "g" involves only
a jurisdictional matter and with respect
to it no culpable state of mind is
required. The requirement that the
enterprise affect interstate or foreign
commerce is in the statute solely to
allow the federal government to
exercise jurisdiction.

1321

st

The following is one example of what the prosecution would
have to prove to obtain a conviction under 1962 (a):107
1) That the defendant received income
indirectly from a pattern of racketeering
activity in which he participated as a princ¢ipal.
2) That the defendant used capital

that is the proceeds of income

1075yt cf.Devitt and Blackmar, Federal Jury Practice and Instruc-

tions Vol.2 §§56.26-56.28 (3rd ed. Pocket Part, 1980). Devitet
and Blackmar's manual serves as a guide to federal judges in
the giving of jury instructions. Section 56.26-56.28 set out
the standard jury instruction used in the federal courts for
prosecutions under 1962(a). The authors' treatment of 1962 (a)
is helpful but the authors, too, are victims of the confused
state of mens rea analysis and their suggested jury instruction
is inadequate with respect to the mental element. The authors’
only suggestion, with reference to mental state, is that the
government must prove beyond a reasonable doubt:

that the defendant received income which

he knew to be derived from (a pattern of

racketeering activities) (the collection

of an unlawful debt).

2 authors' justification for reading in a knowledge require-
~wnt is, unfortunately, not provided. Devitt and Blackmar,
perhaps unwittingly, have increased the government's task
unjustifiably. The authors also do not include an instruction
on mental state with respect to other elements of the offense.

The jury instructions that can be readily derived from
these materials would alter the standard jury instructions
used since RICO was enacted in 1970. Although this new
instruction would add elements, proof of which was not re-
quired under the standard instruction, adoption of this new
instruction by the federal courts would not mean that all
previous instructions were reversible error. Unless defen-
dant's counsel specifically objects to the instructions with
respect to the mental element, defendant may not assign
as error the standard intructions omission. See Fed. R. Crim.
P. 30 ("No party may assign as error any portion of the charge
or omission therefrom unless he objects thereto before the jury
retiring to consider its verdict, stating distinctly the matter
to which he objects and the grounds of his objection").
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142

1143

144

3)

derived indirectly from a pattern of
racketeering activity

in the operation of an enterprise

the activity of which affect interstate
commerce.

That the defendant knowingly used the capital

aware of a substantive risk that the
capital used was the proceeds of income

and aware of a substantial risk that the

income was derived from activity that constituted
a pattern of racketeering activity

and aware of a substantial risk that the

capital used was in the operation of
an enterprise,

1962 (b) 108

Who

Any person can violate section 1962 (b).

Conduct

a) Two distinct conductsare proscribed in 1962 (b):
(1) engaging in activities; or
(II) collecting

Existing circumstances (limiting conduct)

If the conduct involved is "engaging in activitiesg"

the following circumstances must exist:

108the text of 18 U.S.C. §1962(b) (1976) is as follows:

It shall be unlawful for any person through a pattern of

racketeering activity or through collection of an unlawful
debt to acquire or maintain, directly or indirectly, any
interest in or control of any enterprise which is engaged in,
or the activities of which affect, interstate or foreign

commerce.
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a) The activities are limited in that they must be
activities
(I) that are racketeering activities;
b) The "racketeering activities" are limited
in that they must be "racketeering activities"
(I) which form a pattern.
If the conduct involved is "collecting” the following
circumstances must exist:
¢) The defendant must collect
(I) a debt;
d) The debt is limited in that the statute
specifies only a debt
(I) which is unlawful.
Result
The result of the conduct specified in the statute
is that the person must engage in conduct:
(1) causing the person to acguire
(A) directly
(1) any interest in; or

(2) control of;
or

(B) indirectly —-
(1) any interest in; or
(2) control of; or
(ITI) causing the person to maintain
(A) directly
(1) any interest in; or
(2) control of;

or
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(B) indirectly
tl) any interest in; or
(2) control of .
an enterprise. .

146 5. Existing circumstances (limiting the result)

a) The enterprise is limited in that it must be
'an enterprise:"
(I) engaged in
(A) interstate commerce; or
(B) foreign cdﬁmerce;
or
(II) the activities of which affect
(A) interstate commerce; or
(B) foreign commerce.

147 6. State of Mind

a) Conduct - The defendant must knowingly engage
in activities or knowingly collect. This
reguirement simply means that the defendant
must be aware of what he is doing.

b) Existing circumstances (limiting conduct).

(i) existing circumstance "a" involves only a
legal matter. Therefore, no culpable
state of mind is necessary with respect
to it.

(1i) existing circumstance "b" involves a
factual matter. The defendant is
required to be at least reckless as to
whether a relationship exists between
the distinct activities. Relationship
is the key idea of RICO. TIf the
defendant is not aware of a substantial
risk that the activities he engages in
are related in some way he is guilty
only of the predicate offenses, not RICO.
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(1ii) existing circumstance "¢" involves a
factual matter. $.1722 requires that
the defendant was, at least, reckless
that what he was collecting was a debt.

(iv) existing circumstance "d" involves a
legal matter. Whether the debt was
lawful or unlawful is a legal question,
and with respect to the unlawful character
of the debt, no culpable state of mind
is required.

c) Result - S.1722 requires a minimum of recklessness
with respect tc a result. The defendant, then,
must be aware of a substantial risk that
his conduct will result, for example, in his
acquiring control of or maintaining an interest
in an enterprise but disregard the risk and
engage in the conduct anyway.

d) existing circumstance (limiting the result)
(1) existing circumstance "e" is a jurisdictional
matter and with respect to it, no state
of mind is required.

148 The following is one example of what the prosecution

would have to prove to obtain a conviction under

1962 (b) s 10

109Congress has defined unlawful debt in sach a way that the
defendant will generally know the debt ccllected is unlawful.
The usurious rate involved must be at least twice the enforc-
able rate. See 18 U.S.C. 1961(b) (1976). The defendant who
misconceives the law or attempts to approach the line defining
lawful and unlawful will generally not be guilty of collecting
an unlawful debt with this definition.

110 .
But cf. Devitt and Blackmar, Federal Jury Practice and

Instructions Vol. 2 §56.34 (3rd Ed. Pocket Part 1980). 1In

Fhe.charge suggested by Devitt and Blackmar no state of mind
1s included:

In order to establish the offense charged in

(Count of) the indictment, three essential

elemgnts must be established beyond reasonable doubt:
First: That the defendant (acquired) (maintained)
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1) That a person
2) engaged in activities
that are racketeering activities
which form a pattern
causing the person
to acquire control of an enterprise

engaged in interstate commerce.

3) That the person knowingly engaged in the activities

aware of a substantial risk that the
activities engaged in were related

and aware of a substantial risk

that engaging in the activities would cause
him to acquire control of an enterprise.

C. 1962(c)t1l
149 1. Who

a) Any person

(110 cont'd)
(any interest in) (control of) an enterprise;
Second: That he acquired or maintained such
interest or control through a pattern of
racketeering activity, as hereafter explained;
Third: That the enterprise was engaged in, or
that its activities affected, interstate or
foreign commerce.
As has been said before, the government has the
burden of establishing every element of the offense
by proof beyond reasonable doubt. The law never
imposes on the defendant in a criminal case the
burden of introducing any evidence or calling any
witnesses.
The justification for including no state of mind requirement,
especially with respect to the result, is unclear.

1ll7he text of 18 U.S.C. 1962(c) (1976) is as follows:

It shall be unlawful for any person employed by or
associated with any enterprise engaged in, or the activities
of which affect, interstate or foreign commerce, to conduct
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(I) " employed by; or
(II) associated with

an enterprise engaged in
(I) interstate commerce; or
(II) foreign commerce; or

an enterprise the activities of which affect
(I) interstate commerce; or
(II) foreign commerce.

150 2. Conduct

a) Two distinct conducts, as in 1962(b), are
proscribed in 1962 (c):
(I) engaging in activities; or
(II) collecting

151 3. Existing circumstances

As in 1962(b) if the conduct involved is "engaging
in activities," the following circumstances must
exist:
a) The activities are limited in that they must
be activities that are
(I) racketeering activities.
b) The racketeering activities are limited
in that they must be racketeering activities

(I) which form a pattern.

(111 cont'd)

or participate, directly or indirectly, in the condgct of §ugh
enterprise's affairs through a pattern of racketeering activity
or collection of unlawful debt.
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As in 1962TB) if the coniuct is "collecting"
the following circumstances must exist:
c. The defendant must collect
(I) a debt.
d. The debt is limited in that the statute
specifies only a debt
(I) which is unlawful
Regardless of which conduct is engaged in, the
following circumstances must exist:
é. The conduct must be engaged in
(I) while conducting
or
(I1) while participating in
(A) directly or
(B) indirectly
the affairs of an enterprise.
f. The enterprise is limited in that it
must be "an enterprise"
(I) engaged in
(A) interstate commerce or

(B) foreign commerce
or

(IT) the activities of which affect
(A) interstate commerce or
(B) foreign commerce.

452 4, State of mind

a) Conduct - same as for conducts in 1962(b).

453

b) Existing circumstances

(1) Existing circumstances "a", "b", "c"
"d", identical to the corresponding
existing circumstances in 1962 (b), require
the same state of mind as their counter-
parts in 1962 (b).

14

(II) Existing circumstance "e" involves a
factual matter. The defendant is
required to perceive a substantial
risk that his conduct was connected
with an enterprise, disregard the
risk, and engage in the conduct anyway.
Engaging in the prohibited conduct,
then, ignorant of the relationship
between the conduct and an enterprise,
would be insufficient to violate RICO.

(III) Existing circumstance "f" is a
jurisdictional matter, and with respect
to it, no culpable state of mind is
required.

The following is one example of what the prosecution
would have to prove to obtain a conviction under

1962 (c) . 112

112

[

But cf. Devitt and Blackmar, Federal Jury Practice and
Instructions Vol. 2 §56.20 (3rd ed. Pocket Part, 1980). In

the charge suggested by Devitt and Blackmar for section 1962(c)
a state of mind requirement is included:

In order to establish the offense charged (in Count_

of the indictment, five essential elements must be

established beyond reasonable doubt, as follows:
First: That defendant was employed by or
associated with an "enterprise," as defined
in these instructions;
Second: That the defendant engaged in a
pattern of racketeering activity, as herein-
after defined, by knowingly and willfully
committing, or knowingly and willfully aiding
and abetting, of at least two acts of
racketeering activity, as hereafter explained;
Third: That at least two acts of racketeering
activity occurred within ten years of each
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1) That a person
associated with an enterprise
engaged in interstate commerce
2) engaged in activity
that are racketeering activities
that form a pattern

while indirectly participating in the affairs of an
enterprise

engaged in interstate commerce.

3) That the person knowingly engaged
in the activities

aware of a substantial risk that
the activities engaged in were related

and aware of a substantial risk that
he is engaging in the conduct while
participating in the affairs of an enterprise.

11z cout'ad) )

other, that one of such offenses took place
after October 10, 1970, and that the offenses
were connected with each other by some common
scheme, plan, or motive so as to constitute
a pattern and not merely a series of disconnected
acts;
Fourth: That through the commission of two or
more connected offenses the defendant conducted
or participated in the conduct of the enterprise;
Fifth: That the enterprise engaged in, or
that its activities affected interstate (foreign)
commerce,

As stated before, the burden is on the prosecution to

prove beyond reasonable doubt each of the elements

of the crime charged. The law never imposes on the

—~

defendant in a criminal case the burden of

1ptroducing any evidence or calling any

witnesses,
No explangtion if offered as to what "knowingly and willfully"®
means or 1f.there is a difference in meaning between the two
words. No instruction is given on the state of mind required
for the glements of the offense other than the conduct The
1pstruct19ns suggested by Blackmar and Devitt for l9622c)
like the instructions suggested for 1962(a), see note 107'
supra., and 1962(b), see note 112 supra, are inadequate with
respect to the mental element in RICO violations.
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SUMMARY

11 Organized crime is a major force in the business

world today. The American economy depends on competitive
market conditions to flourish; the illegal methods used

by organized crime restrain competition and cripple legitimate
businesses. The civil remedies provisions of RICO permit
courts to issue injunctions against offenders. While the
constitutionality of injunctions and their enforceability

by contempt proceedings has been a matter of controversy

in the past, today injunctive remedies are widely employed.
The injunctive provisions of RICO are modeled after

antitrust legislation, where injunctions are the foundation

of decrees in monopoly cases. Consequently, antitrust cases
are excellent examples of the types of relief that could be
obtained under RICO to enjoin illicit activity in business.
Yet, RICO has not been effectively used in prosecuting
organized crime or other forms of group crime. 1In the ten
years since its enactment, only one reported case has successfully
invoked RICO's injunctive power. These materials offer a
guide for the potentially wide scope of RICO injunctions.

Introduction

142 The infiltration of organized crime into American
business poses a serious threat to the econcmic health of

the country. Title IX of the Organized Crime Control Act

vof 1970, entitled Racketeer Influenced and Corrupt Organizations

(RICO) wes a r.=ponse by Congress to this wroblewnm a3 well
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as other forms of group crime. In addition to criminal
. L .1 . . .
sanctions, RIZZ provides civil remedies™ for violations of its

substantive provisions. Section 1964 (a) and (b) gives courts

lig u.s.c. s1c64 (1976)

(a) The district courts of the United States '
shall have jurisdiction to prevent and restrain
violations of section 1962 of this chapter by
issuing appropriate orders, including, but not
limited to: ordering any person to divest
himself of any interest, direct or indirect,

in any enterprise; imposing regsgnqble
restrictions on the future activities or
investments of any person, including, but

not limited to, prohibiting any person

from engaging in the same type of endeavor

as the enterprise engaged in, the

activities of which affect interstate or
foreign commerce; or ordering di;solution

or reorganization of any enterprise,

making due provision for the zights of
innocent persons.

(b) The Attorney General may institute
proceedings under this section. In any .
action brought by the United States under this
section, the court shall proceed as soon as
practicable to the hearing and determination
therzof. Pending final determination thereof,
the court may at any time ernter such other
actions, including the acceptance of satisfactory
performance bonds, as it shall deem proper.

(c) Any person injured in his business or
property by reason of a violation of section
1962 of this chapter may sue therefor in any
appropriate United States district court and
shall recover threefold the damages he

sustainrs and the cost of the suit, including

a reascrnable attorney's fee. _

(d) A final judgment or cdacree rendered in favor
of the United Etztes in eny criminal vroczading
brought by the United States under this chapter
shall estop the defendant from denying the
essential allegations of the criminal offense
in any solbscqguant civil rroceedings brought by

“he (r-T2 States.
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the authority to award equitable relief to a plaintiff in a
RICO case. A court can issue an injunction to restrain the
activities of a RICO offender, as well as order dissolution
or divestitiire of the defendant's business.

13 The injunctive provision of RICO has the potential to
be an effective remedy against organized crime's bhusiness
activities as well as racketeering in general in the
legitimate market place. An injunction is an order by the
court to compel a defendant to do, or refrain from doing,

a specific act.2 Equity is the appropriate relief where

the legal remedy is inadequate. Yet, the maxim "equity will
not enjoin a crime" is not strictly followed.3 In the

common law, public nuisances traditionally have been enjoined.
The fact that a public nuisance is also punishable by criminal
sanctions will not preclude equitable relief if the

criminal remedy is ineffective in restraining the criminal
activity.

IIY. Cigarette Bootlegging: A Sample Fact Pattern Where

RICO Injunctions Could Be Successfully Employed

For discussion on the use of equity to enjoin illegal activity,

see Enjoining Tllegality: Use of Civil Actions Acainst Organized
Crime, Y413-34 infra.

D, Dobbs, Remedies §2.10 (1973).
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44 Cigarette bootlegging4 provides a good example of a
criminal distribution system that could be significantly
curtailed by the injunctive relief available under Section
1964 of RICO.

%5 Cigarette smuggling is a response to the disparities
between cigarette tax rates in the various states. Some
states, such as New York, impose high taxes on cigarettes
sold within their borders, while others tax their cigarettes
at much lower rates. It is profitable, therefore, to buy
cicerettes in a low tax state for use or sale in a high
tax state.

W6 Initially, most cigarette smuggling was done by
individuals who merely crossed state lines to purchase

their cigarettes more cheaply. As the gap between the

tax rates widened, however, people began smuggling cigarettes

on a large scale. It was not long before organized crime
moved in on the smuggling business. Today, a major portion
of the cigarette bootlegging traffic is controlled by
organized crime families.

17 Normally, cigarette manufacturer sell to

wholesaler/distributors or large retailers. Wholesalers

Fcr a cdwrailed discussion of cigarette bootleoging, gee
Corrzll i .stitute on Orgarized Crime, Vol. 1, Cigaret®e
3ott.zgoing: The Problem, Civil, and Criminal Remedies

a
and M. Tonn, Cigarette Bootlegging: A Strategy for Attacking

the Manufacturer Through Civil Litigation (Aug. 1980).

then supply the retail market: shops, vending machines, and
wherever else cigarettes are sold. Cigarette taxes of the

state of manufacture are assessed at the first transaction

between the manufacturer and the distributor Oor authorized

retailer. Cigarette taxes of the states of sale are

assessed by the distributor at the point of his contact

with the retailer.

48 The tax is calculated by running the cigarette packs
through a machine that registers the total quantity and
stamps the packs. 1In order to buy directly from a
manufacturer a purchaser must have tax-stamping authority from
his own state where he sells the cigarettes, i.e., a New York
distributor must have authority from the state to affix the
New York tax stamp before he can deal with a cigarette
producer. The tax stamp has to be of the state in which

the distributor is chartered and does most of its business: a
New York distributor must pay the New York tax while a

North Carolina distributor pays the lower North Carolina tax.

19 As it is the distributor who pays the tax, this is the
point at which the cigarette smuggling process usually begins.
There are at least two major ways in which high tax state
distributors have evaded the tax:

(1) A wholesaler in a low tax state, especially the state in
which the cigarettes are produced, buys cigarettes from the
manufacturer and pays the state tax without affixing the
stamp. The wholesaler then sells to northern retailers who

counterfeit the stamp of their state or sell the cigarettes
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unstamped. In cigarette producing states like Morth Cérolina,
it is illegal for in-state wholesalers to sell to retailers
outside North Carolina, but the law is apparently
consistently and profitably violated.

(2) A northern distributor from New York, for example,

buys directly from the cigarette manufacturers in North
Carolina. Legally, the New York distributor must then stamp
the cigarettes and pay the New York tax, but smugglers
transport the untaxed cigarettes north and either counterfeit
the New York stamp or sell the packs unstamped.

10 The difference between what the northern distributor
pays for the cigarettes, whichever way he obtains them,

and the high price they command in the "impact state" (since
the retail price reflects the state's high tax) is the sub-
stantial profit of the cigarette bootlegger.

411 The loss in revenues to the import states is huge and
the infiltration of crganized crime into the smuggling business
has driven legitimate wholesalers and retailers out of
businesss. The criminal justice syztem has been ineffective

in combatting the situation, partly because in organized

criminal operations no single person is indispensable.

The long process of cbtaining a conviction and sending an
offender to prison does not make a dent in the operation as
a whole; he is easily replac=d. 1If a plaintiff could
obtain injanctive relief acai-st certain activitics of
manufacturers and/or distributors, however, cigarette

muggeling ¢ :ald be substantiz’ . “aczd. Under the civil

in

remedies provisions of RICO, a plaintiff is authorized to
obtain that relief.

IV. Temporary Injunctive Relief

112 Preliminary injunctions and temporary restraining orders
are stopping methods of obtaining injunctive relief before

a full hearing on the merits of a case can be conducted. The
required steps for obtaining a preliminary injunction in

the federal court system are laid out in Rule 65(a)5 and

many states follow the same procedure.

A. Temporary Restraining Orders

113 A temporary restraining order, or ex parte injunction,

is an injunction granted to the plaintiff without notice to

the defendant.6 The defendant is not bound by the rules,

however, until he receives notice of its contents. Since

the defendant does not have the'opportunity to be heard

before the injunction is issued, the plaintiff must show

a more compelling need for relief than is required for a preliminary
injunction.

B. Preliminary Injunctions

114 In order to obtain a preliminary injunction a plaintiff
must give notice to the defendant and there must be a hearing

on the motion.7 The hearing is not a full trial on the merits,

5Federal Rules of Civil Procedure.

®red. R. Civ. P. 65 (b).

7Fed. R. Civ. P. 65 (a).

1340




L Sk

but a preliminary procedure where the parties may offer their
evidence in the form of affidavits. The judge has wide discretiong
to evaluate the reliability of the affidavits and to require

a more acceptable form of proof if he deems them insufficient.8
The plaintiff must post a security bond or protection for a
defendant against an erroneous injunction.

Y15 In order to obtain eguitable relief at all, a plaintiff
must demonstrate that the legal remedy is inadeguate. 1In
addition, a plaintiff who seeks a preliminary injunction or
temporary restraining order must show that he will suffer
irreparable harm if relief is denied.lo
116 In considering a request for temporary relief, the
court weighs the possible hardships to each side. 1Its

aim is to preserve matters until the final hearing with as
little harm to each party as pos'sible.ll
4§17 The tests of "inadequacy of legal remedy" and "irreparable
harm" do not apply to the government when it seeks an injunction

under Section 1964 of RICO.l‘ When Ccngress enacted Section

8p. Dobbs, Rizedies §2.10 (1973).

9Fed. R. Civ. P. 65 (c).

105, pebbs, Remedies §2.10 (1973).

Mg, at s2.10.
12Gnitea stezas v. Cappetio, 502 F.2d 1351 (1974)
Cert. denied, 420 U.5. 975 (3w ).

1964 it considered injury to the public welfare inherent in
any of the substantive RICO violations.13 Consequently, it

provided statutory authority for the government's right'to
injunctive relief.

C. Relaxed Reguirements for Obtaining Injunctive Relief

Y18 Traditionally. plaintiffs in antitrust cases had

to show a likelihood of success on the merits before they

could obtain a preliminary injunction. The trend in recent cases,
however, has been toward less stringent requirements. Generally,
it is enough that the plaintiff show he is raising a serious

guestion, which merits litigation, for the court to grant

him a preliminary injunction.14

V. The Constitutional Framework of Injunctions

A. Nuisance Abatement and Traditional Injunctive Remedies

119 Since the late nineteenth century the use of an
injunction to abate a public nuisance has withstood
constitutional challenges on several fronts. The most

common objection to the remedy of injunction was that it
deprived defendants of their right to a trial by jury,
guaranteed by Article III, Section 2 of the Constitution

and the Sixth and Seventh Amendments. The Supreme Court dis-

pensed with this argument by holding that suits in equity

l318 U.S.C. §1962 (1976) lavs out the substantive violations.

“see peauty craft Supply co. v. Revlon, 402 F. Supp. 385,

388~89.(ET-D. Mich. 1575) and qacékgqpm§“Cp,“X;_ﬁgqgt!nng
Cork Co., 248 F.2d. 438, 442-43 (2d Cir. 1977).
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brought for the purpose of enjoining a public nuisance do
not require jﬁry'trials.ls The abatement of a nuisance by
summary proceedings enjoyed a common-law tradition long
before the Constitution was adopted; the constitutional
provisions for jury trials could not be presumed to abridge
the common-law practice.16 Enjoining a nuisance does not

. Do co s ise
constitute a criminal proceeding; instead, it is an exerc

of the state's power "to stop the continuance of a present,

wl?
existing hurt.

20 A second major argument against the injunctive remedy
was that an injunction may have the effect of depriving a
defendant of his property without due process of law as when
property is seizedl8 or the defendant is prohibited from

using his premises to conduct activity which has been declared

a nuisance.19 This due process objection carried little

lSMugler v. Kansas, 123 U.S. 623, §673 (1887).

16; swton v. Steele, 152 U.S. 133, 142 (1894).

Y havis v. Auld, 53 Atl. 118, 120 (1902).

18 awton v. Steele, 152 d.S. 133 (1894). The plaintiff's nets
were seized from illegal fishing grounds by the fish and game

protector.

“PMugler v. Kansas, 123 U.S. 623 (1887). The plaintiff was
enjoined from manufacturing liguor on his property’pursugnt
to a Kansas prohibition statute. He a;gugd that since his
property was a beer brewery and the bu1ld}ngs cguld be‘used
for no other purpose, the injunction depr}ved him of his
property without due process or compensation.

- 1343

weight with the Supreme Court, which stated that "all property

in this country is heldqd under the implied obligation that

the owner's use of it shall not be injurious to the community."20

In addition, if a person thinks his property was wrongfully
seized he can bring an action for replevin against the
government. The availability of a legal remedy accords

the individual the jury trial and due process, which opponents
of injunctions claim he is denied.21

B. Injunctive Relief and the National Prohibition Act

4121 Enactment of the National Prohibition Act in 1919 22

gave rise to much controversy over the validity of its abatement

and injunction provisions. The ensuing litigation
challenged particularly Section 22 of the Act,23 which

permitted the United States to bring a suit in equity to

2014, at 665.

?liawton v. Steele, 152 U.s. 133, 142 (1894).

*Zact Oct. 28, 1919, ch. 85, 41 Stat. 305 (repealed 1935).

23pct oct. 28, 1919, ch, 85, title II, §22, 41 Stat. 314:

An action to enjoin any nuisance defined in this
title may be brought in the name of the United
States by the Attorney General of the United
States or by any United States attorney or any
prosecuting attorney of any State or any
subdivision thereof or by the commissioner or
his dupties or assistants. Such action shall

be brought and tried as an action in equity

and may be brought in any court having
jurisdiction to hear and determine eguity cases.
If it is made to appear by affidavits or
otherwise, to the satisfaction of the court,

or judge in vacation, that such nuisance exists,
a temporary writ of injunction shall forthwith
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enjoin any nuisance defined in the Act (that is, the use of

. 24
premises to manufacture or sell liqguor. ) The court could,

(23 cont'd)

issue restraining the defendant from conducting

or permitting the continuance of such nuisance
until the conclusion of the trial. If a temporary
injunction is praved for, the court may issue an
order restraining the defendant and all other
persons from removing or in any way interfering
with the liquor or fixtures, or other things

used in connection with the violation of this

Act constituting such nuisance. No bond shall

be required in instituting such proceedings. It
shall not be necessary for the court to find

the property involved was being unlawfully used

as aforesaid at the time of the hearing, but on
finding that the material allegations of the
petition are true, the court shall order

that no liquors shall be manufactured, sold,
bartered, or stored in such room, house, building,
boat, vehicle, structure, or place, or any part
thereof. And upon judgment of the court ordering
such nuisance to be abated the court may order that
the room, house building, structure, boat, vehicle,
or place shall not be occupied - used for one year
thereafter; but the court may, in its discretion,
permit it to be occupied or used if the owner, lessee,
tenant, or occupant thereof shall give bond with
sufficient surety, to be approved by the court
making the order, in the penal and ligquidated sum

of not less than $500 nor more than $1,000, pavable
to the United States, and conditioned that
intoxicating liquor will not thereafter be
manufactured, sold, bartered, kept, or otherwise
disposed of therein or thereon, and that he will
pay all fines, costs, and damages that may be
assessed for any violation of this title upon

said property.

*nct Oct. 28, 1919, ch. 85, title 11, §21, a1 Stat. 314.

Any room, house, building, boat, vehicle, Sstructure,
or place where intoxicating liguor is manufactured,
sold, kept, or bartered in violation of this title
and all intoxicating liguor and property kept and ’

used in maintaining the ....e, is herebv declared
to be a conmon nuisance, . any peérson who
134 -

at its discretion, order the premises to be completely
vacated for one year,25 the so-called "padlock prévision."26
Section 23 of the Act27 declared the activity of bootlegging
a nuisance subject to injunctive relief by the court. It

was not necessary for the plaintiff to show the defendant's

intent to continue the offending activity in order to obtain

(24 cont'd)
maintains such a common nuisance shall be guilty
of a misdemeanor and upon convicition thereof
shall be fined not more than $1,000 or be
imprisoned for not more than one year, or both.
If a person has knowledge or reason to believe
that his room, house, building, boat, vehicle,
structure, or place is occupied or used for the
manufacture or sale of liquor contrary to the
provision of this title, and suffers the same
to be so occupied or used, such room, house, building,
boat, vehicle, structure, or place shall be subject
to a lien for and may be sold to pay all fines
and costs assessed against the person guilty of
such nuisance for such violation, and any such
lien may be enforced by action in any court
having jurisdiction.

25§22 of the National Prohibition Act. The trial court could
at its discretion, permit the owner of the premises to

post a bond as surety of compliance with the injunction,
rather than "padlock" the property for a year. In

Schlieder v. United States, 11 F.2d 337, 338 (5th Cir. 1926)
the court held that the trial court's discretion was not
absolute but had to operate to fulfill the intention of
Congress in enacting the bond provision. Congress' intention,
according to the court, was that a property owner not be
denied the use of his property if he complied with the
injunction, since §22 was a preventative measure, not a
penalty. Id. at 347.

*®ynited States v. Boynton, 297 F.261, 267 (E.D. Mich. 1924).

“’act Oct. 28, 1919, ch. 85, title II, §23, 41 Stat. 314.

That any person who shall, with intent to effect a
sale of liguor, by himself, his employee, servant,
or agent, for himself or any person, company or
corporation, keep or carry around on his person,
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an injunction so long as the plaintiff initiated the suit

within sixty days of the offense.28 Section 2429 provided

(27 cont'qd)

or in a vehicle, or other conveyance whatever,
or leave in a place for another to secure, any
liguor, or who shall travel to solicit,

or solicit, or take, or accept orders for the
sale, shipment, or delivery of liguor in
violation of this title is guilty of a nuisance
and may be restrained by injunction, temporary
and permanent, from doing or continuing to do
any of said acts or things.

In such proceedings it shall not be necessary
to show any intention on the part of the accused
to continue such violations if the action is
brought within sixty days following any such
violation of the law.

For removing and selling property in enforcing
this Act the officer shall be entitled to charge
and receive the same fee as the sheriff of the
county would receive for levying upon and selling
property under execution, and for closing the
premises and keeping them closed a reasonable
sum shall be allowed by the court,.

Any violation of this title upon any leased
premises by the lessee or occupant thereof shall,
at the option of the lessor, work a forfeiture
of the lease.

for contempt proceedings against a defendant who violated an

injunction.

122 The combined effect of Section 21 through é4 was that

a law enforcement officer could declare a building or even

a person (a bootlegger) a public nuisance and bring an action

in equity against the building owner or the bootlegger. The

court could order an injunction against the operétion
of the building or the activity of the bootlegger, punishing
a violation by a fine and/or imprisonment.3O It was

argued that the result was that a defendant could be "punisheg"

for an offense without the benefit of a jury trial.3t 1n

(29 cont'd)
whereupon the court or judge shall forthwith

cause a warrant to issue under which the defendant
shall be arrested. The trial may be had upon
affidavits, or either party may demand the
production and oral examination of the witnesses.
Any person found guilty of contempt under the
provisions of this section shall be punished by

a fine of not less than $500 nor more than $1,000,
or by imprisonment of not less than thirty days
nor more than twelve months, or by both fine and
imprisonment.

28 - .
But see United States v. Cappetto, 502 F.24 1351,

1358 (7th Cir. 1974), cert. deniegd 420 U.S. 925 (1975)
which reflects the traditional principles of equity,
stating that an injunction should be issued only when

a preponderance of the evidence indicates that deferdants
are likely to engage in future misconduct.

29
Act. Oct. 28, 1919, ch. 85, title II, 8§24, 41 stat. 314:

In the case of the violation of any injunction,
tempgrgry Or permanent, c¢ranted pursuant to the
provisions of this title, the court, or in wvacation
a judge thereof, ay summarily try andg punish thé
defendant. The proceedings for punishment for
contempt shall be commenced by filing with the
glerk o? the court from which such injunction
isstvead 1?formation uncer csth cetting out tre
alleged facxts constituting the violation,

Q2o

l_l
(V]
.
~J

0National Prohibition Act §24.

Black, The Expansion of Criminal Equity Under Prohibition,

5 Wisc. L. Rev. 412 (1930), points out that the injunctive
process deprives the defendant of the following rights guaranteed
by the 5th and 6th Amendments: " (1) jury trial; (2) indictment
by grand jury; (3) that the accused shall enjoy the right

to a speedy and public trial; (4) to be informed of the

nature and cause of the accusations against him; (5) to be
confronted with witnesses against him; (6) to have compulsory

process for obtaining witnesses in his favor; (7) to
have the assistance of counsel for his defense." Id. at
414. Since a court of eguity can only enforce its injunctive

decrees by punishment for contempt, the efficacy of an
injunction is actually no greater than that of normal
criminal sanctions. "Criminal equity" merely operates to
deprive an offender of a jury trial. Id. at 418-19.
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addition, the building owner could be deprived of all the
benefits of his property, such as occupancy, rental income,
etc., by the summary proceedings of the padlock provision.
123 Courts‘sustained the validity of Sections 21 through

24 against charges that the statutory provisions violated
. . . 33

constitutionally guaranteed rights to a jury trial.

The Supreme Court held that the padlock provision was

preventative, not punitive,34 and that it was a suit in

35

equity not requirng a jury trial. The Court did not consider

the constitutionality of the National Prohibition Act again.

1124 With few exceptions,37 lower courts declared the padlock
provision constitutional, upholding the authority of a court

of equity to enjoin a nuisance by ordering the offending

38

pPremises vacated. The function of the injunction was to

32National Prohibition Act §22.

33_.
Rights guaranteed by Art. III §2, and the Sixth anrnd Seventh
Amendments.

3Grosfield v. United States, 276 U.S. 494 (1928).

>>Duighan v. United States, 274 U.S. 195 (1927) .

3%5 7. Moore Federal practice §38.24 [3] (1979).

37 . . .

United States v. Cunningham, 37 F.2d 349 (D. Neb. 1929).
The court hgld §23 of the National Prohibition Act
unconstitutional because it essentially punished criminal

conduct (bootlegging) without permitting the defendant a
jury trial.

8. .
3 United States v. B3oynton, 297 F.261, 266 (E.D.

Mich. 1924).
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prevent the continuance of the nuisance, not to punish the

owner of the property.39 Consequently, the acoutrements

of criminal procedure, such as a jury trial, were not required,40
even when the nuisance enjoined was bootlegging.41 It was
not necessary for the United States to show it would suffer
irreparable injury in order to obtain an injunction; the power
of the state to abate a nuisance was sufficient.42 The
Eighteenth Amendment conferred on Congress the power of the

43

states to abate nuisances. The injunctive provisions of

the National Prohibition Act were compared to legislation

providing such relief in Sherman Antitrust Act Vviolations, 3%

39;g. at 267.

*schlieder v. United states, 11 F.2a 337, 347 (6th Cir. 1926) .
The fact that the injunction is a remedy, and not a
punishment, is what allows Such a result. If abatement of a
nuisance were a penalty the contempt provisions of the National
Prohibition Act would be unconstitutional.

41United States v. Lockhart, 33 F.2d4 597, 691 (D. Neb. 1929);
§23 of the National Prohibition Act; see United States v.
Boynton, 297 F. 261 (E.D. Mich. 1924).

42United States v. Lockhart, 33 F.2d4 597, 601 (D. Neb. 1929).

“3ynited States v. Cohen, 268 F.420, 425-26 (E.D. Mo. 1920).
But see Golding, Constitutional Questions Involved in th '
Abatement and Injunction Sections of the National Prohibition
Act, 19 Ill. L. Rev. 71 76-77 (1929) which denies.the
authority of Congress to transfer the state's police power
to the federal government.

%nited States v. Lockhart, 33 F.2d 597, 602 (D. Neb. 1929).
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VI. The Nature of Injunctive Relief in Antitrust Cases

125 Ten‘years after the enactment of the Organized

Crime Control Act of 1970 there is a dearth of

litigation effectively employing the civil remedies of RICO.45
The injunctive relief available under Section 1964 of RICO
is patterned on the antitrust remedies of the Sherman Act.46
The potential power of the injunction as a means of combatting
racketeering activity, then, is best illustrated by examining
the use of injunctions in antitrust cases.

126 In issuing an injunction a court must consider not

only established principles of equitable relief, but the

purpose and permissible uses of the injunctive remedy as

reflected in relevant case law. The injunctive relief availabe

under Section 1964 and antitrust law is strictly remedial
in purpose, not punitive.47 A court may not fashion an
injunctive decree that has as its actual purpose a punitive

effect on the deiendant.48

45The only successful exception is U.S. v. Cappetto, 502
F.2d 1351 (1974) cert. denied, 420 U.S. 925 (1975).

See Y51 infra, for a discussion of the case.

4615 U.S.C. §4 (1976) authorizes U.S. attorneys to institute

proceedings in equity against antitrust violators.

“714. at s1.

*®hartford-Empire Co. v. U.S., 323 U.S. 386, 409 (1945) .

See United States v. United States Gypsum Co., 340 U.S. 76,
89-90 (1950) which says that it is appropriate for a court

to impose sterner measures, in its decree, on defendants

who deliberately violated the law than on those whose offense
was due to a rezsonable misunderstanding of the law. The
court is not advocating a punitive attitude tecward the
defendant, however; the probable reasoning underlving

the Court's position is that defendants who cormmitced an

1351

127 In its remedial function a court decree should, where
possible, operate to undo the damage caused by the defendants'

criminal activity.49‘

In addition, defendants who have violated
the law should not be allowed to derive future benefits from
their offense.50 For example, where the offense is violation
of the antitrust laws, dissolution of the defendant company

or divestiture of some of its assets is often necessary to

restore competition to the affected industry.51 Dissolution

is especially appropriate where the combination itself

- constitutes the violation.52 The goal in such anti-monopoly

(48 cont'd)
offense purposefully are more likely to repeat their
misconduct than those whcse offense was inadvertent.
An injunction's purpose is to prevent future misccnduct
and defendants who are though more likely to engag 1in
illegal behavior require the imposition of more stringent
injunctions.

*SUnited States v. United States Gypsum Co. 340 U.S. 76, 88
(19507, .

5014, at 89.

SlSchine Chain Theatres, Inc. v. United States, 334 U.S. 110,
128 (1948) where the Court said, .

"Divestiture or dissolution must take account

of the present and future conditions in the particular
industry as well as past violations. It serves
several functions: (1) it puts an end to the
combination or conspiracy when that is itself the
violation, (2) it deprives the antitrust defendants

of the benefit of their conspiracy, (3) it

is desicned to break up or render impotent the
monopoly power which violates the Act."

United States v, Crescent Amusement Co. 323 ’
189 (1¢a24y. oS s AT

’
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remedies is to return the market to its pre-monopolization
state.”3 Where necessary to further a competitive market,

the court should protect the divested interests of the
offending company.54 For a divestiture decree to be effective,
the court must determine exactly which assets of the defendant
company comprise the violation, or were illegally acquired,

, e . 55
and order those specific assets divested.

128 Since injunctive relief is not a penalty to the offender,

but a preventative remedy aimed at furthering the public

interest,36 the court's primary consideration in framing an
. . 5 '

injunction should be the well-being of the industry. /

Injunctive relief should be ordered only where it is

required to accomplish an acceptable end, i.e., in a

®3Ford Motor Co. v. U.S. 405 U.S. 562, 573 (1972).

>414. at 575,

>3Schine Chain Theatres, Inc. v. U.S., 334 U.S. 110, 126
(1948). But see F.T.C. v. National Lead Co., 352 U.S. 419
429 (1957) where the Court required only a "reasonable
relation" between the remedy and the unlawful acts.

6. .
°6%. Sullivan, Handbook of the Law of Antitrust, §55 (1977)

57 .
An antitrust case where the court denied the government's

request for dissolution because it considered such a
drastic remedy to be against the public interest is
U.S. v. Alcoa, 91 F. Supp. 333 (1950). Among the =
the court offered to support its decision were tha
uable aluminum industry was important to the
nation, Alcoa was engaged in vital research which would
be disrupted by dissolution, and it would be difficult
to develop a competitive market atrmesphere in the
aluminum industry at that time. 9] F. Suvp. at 416-17.

ons

&a
2.
[

S
a
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monopolization case the court should take notice that a
defendant's share of the market has diminished to a point
where the injunction requested is no longer necessary.58
Similarly, before issuing an injunction, the court should

be convinced by a preponderance of the evidence that the
defendant is likely to continue its illegal activity unless
specifically enjoined from deing so.59 Yet the fact

that the defendant may suffer economic hardship as a result
of a decree is immaterial; the court looks only to the affect
on the industry in issuing its decree.GO
129 When the court orders equitable relief the decree may
encompass more than the express violations of which the
defendant has been convicted.61 The court can enjoin a
defendant from engaging in particular illegal practices which
may be only related to the defendant's past conduct.62 A

decree must be specific in stating what activities are

58Berkey Photo Inc. v. Eastman Kodak Co., 603 F.2d4 263, 293
(2d Cir. 1979).

59U.S. v. Cappetto, 502 F.2d4 1351, 1358 (7th Cir. 1974)

cert. denied, 420 U.S. 929 (1975).

60U.S. v. Crescent Amusement Co., 323 U.S. 173, 189 (1974).

See United States v. DuPont, 366 U.S. 316, 326-27 (1967).

61U.S. V. United States Gvpsum Co., 340 U.S. 76, 88-89
(1950); Bartford-Empire Co. v. U.S., 323 U.S. 386, 409 (1945).

62U.

S. v. Grinnell Corp., 384 U.S. 563, 579 (1966).
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prohibited. An injunction that is vague puts the defendant

. . . . ., 63
in the precarious position of unintentionally violating it.

It thus defeats its purpose, which is to restrain only
behavior that is detrimental to the welfare of the industry.
130 In an action for eguitable relief, the trial court is

in the best position to mold an injunction to the contours

64

of each case. The Supreme Court will interfere, however,

where the decree is inappropriate65

66

or the judge has
abused his discretion. The court which issues a decree retains
jurisdiction to modify it if circumstances change or it proves
. e 67 ' . . ,
insufficient. In order to enforce an injunction the court

4 s . . , 68
usually awards inspection rights to the government.
Inspection rights enable the government to receive reports,
examine financial statements or other documents, and sometimes

even visit the defendant's physical plant to confirm that the

defendant is obeying the injunction.

63 - .
Hartford-Empire Co. v. U.S., 323 U.s. 386, 409 (1945).

64 .
International $alt v. U.S., 322 vu.s. 392, 401 (1947).

65 . . .
United States v. United States Gvpsum Co., 340 U.S. 76, 89
(1950).

4

66
U.S. v. Crescent Amusement Co., 323 U.s. 173, 185 (1944).

67Los Angeles Meat & Provision Drivers Union v. U.S., 371

U.S. 94, 103 (1962); D. Dobbs, Rermedies §2.10 (1973).

nited States v. Bausch & Lomb Co., 321 U.S. 707, 725
); U.S. v. Grinnell Corp., 384 U.S. 563, 579 (1966);
Hartford-Empire Co, v. U.S., 323 U.S. 386, 433 (1945).
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VII. Examples of Injunctive Relief in Antitrust Cases

131 There are three types of equitable relief commonly ordered
in antitrust cases: dissolution, divestiture, and injunction.
Dissolution involves a court order to dissolve the existing
business entity that has committed an antitrust violation,
usually by breaking it into smaller, independent companies.

A divestiture decree orders the defendent enterprise to rid
itself of particular assets such as subsidiary firms or
interests in outside companies. An injunction either compels
a defendant to do, or prohibits it from committing, a specific
act.

432 Divestiture and dissolution are particularly drastic

remedies because they often result in an extensive restructuring

of the affected industry. Yet, where such severe remedies

are necessary to undo the damage that an antitrust violation

has caused, the law authorizes the government to request them.69
In fact, courts have not hesitated to order dissolution of a
combination of business enterprises where that combination was
formed for the purpose of moncpolizing a market.70 For example,

a group of film exhibitors in the South combined to create a

regional monopoly ¢f the first run movie business. The

69United States v. DuPont, 366 U.S. 316, 326-27 (1967).

See discussion of United States v. United Shoe Machinery Corp.
Y4 36-39 infra.

7OInternational Boxing Club of N.Y. v. United States,

358 U.S. 242, 259~60 (1959); U.S. v. Crescent Anusement Co.,
323 U.S. 173, 183 (1944); U.S. v. Grinnell Corp. 384 U.S. 563
(1966) .
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combination used its domination of small, local theatre markets
as a lever to force film distributors to make anticompetitive
agreements with it in the monopolized markets. Using thig

and other anticompetitive methods, the combination purposefully
drove independent theatre owners in the competitive markets

out of business. The Supreme Court in United States v.

Crescent Amusement Co.7l held that where the combination itself

is a violation of the antitrust laws72 injunctions alone may
be insufficient and that dissolution may be the most effective
remedy.73 The film exhibitors were ordered to sever their
connections with each other by a prescribed program of
divestiture and injunctions enjoining various practices. 4

Similarly, in International Boxing Club of New York v. United

State_s,75 two corporations successfully conspired to

monopolize the business of bromoting and broadcasting professional

7l323 U.S. 173 (1944). The opinion was delivered by Justice
Douglas, with one dissent. Three of the justices did
not participate in the decision.

72Crecent was convicted of violating sections 1 and 2 of

the Sherman Act, 15 U.S.C. §§L, #2 (1976). 14. at 176.
7314. at 189.
74

Id. at 187~189. Crescent was enjoined from:

acquiring financial interests in additicnal theatres without
an affirmative showing that the acquisitions would not
restrain competition; making certain franchise and

licensing agreements with film distributors; combining

with its affiliates or other theatre operators for the
purpose of inhibiting competition.

75323 U.S. 173 (1944).
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world championship boxing contests. The Supreme Court
explained its reasons for ordering dissolution:

New corporations, if formed, would start off

with clean slates free from numerous written

and oral agreements and understandings now
existent and known throughout the industry.

Hence dissolution might well have the salutory
effect of completely clearing new horizons that

the trial judge was attempting to create in the
boxing world, especially when effected in 76
conjunction with the stock divestiture provision.

%33 A typical dissolution case is United States v. Grinnell
CorE..77 Through its affiliates, Grinnell was found to

monopolize the central station alarm service industry, a

fire and burglar alarm system that used electronic devices
hooked to a central station to provide superior protection

for its clients. The Supreme Court ordered Grinnell to divest
itself of its stock in the three affiliates that together
controlled over 87% of the national market. 1In addition,
Grinnell was enjoined from acquiring any other interests in
the central station alarm business.78 The majority opinion,
written by Justice Douglas,79 stated that such an injunction

was required because obtaining interests in other companies

76£g. at 260.

"T384 u.s. 563 (1966).

7814, at s79.

79Justice Douglas' opinion represented the views of six members
of the Court. The three justices who dissented objected to the
Court's definition of the "relsvant market" in the case, not

Lo tre re.dizs nrescribei.
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was one of the ways by which Grinnell had been able to monopolize
the industry.80 The Court addressed two other anticompetitive
methods practiced by Grinnell: the reguirement that clients

sign a five-year contract and the lease-only policy concerning
the alarm equipment installed on customers' property. While
concediﬁg the responsibility for a specific decree to the
District Court, which could better examine the particularities

of the case, the Court emphasized that the two practices should
be deprived of their anticompetitive effects by an appropriate
injunctive order.sl The Court also suggested that the government
be granted visitation rights to verify Grinnell's compliance
with the decree.82

$134 Courts have dissolved, not only business enterprises, but
associations of people as well. Where a trade association

was a vehicle for anticompetitive practices the Supreme Court

. 8 . .
in Hartford-Empire Co. v. United States 3 ordered it dissolved

and issued a decree enjoining the defendant companies from
joining or forming any such association for five years. A

similar situation arose where some independgnt waste grease

80384 U.S. at 579,

817a. at s78-579.
821a. at s579.

83323 U.S. 386 (1945). The corporate defendants were foun@
to have mornopolized the industry of manufacturing glassmaking

machinery.
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peddlers joined a powerful meat and provision drivers union.
They then used the strength of the union to fortify their
coercive and threatening gestures to competitors in the grease
peddling trade with the goal of driving the competitors out

of business. 1In Los Angeles Meat & Provision Drivers Union

v. United States,84 the Supreme Court expelled the defendant

grease peddlers from the Union and enjoined them from engaging
in the various anticompetitive practices of which they had been

convicted.85

135 Divestiture is the means by which dissolution of an
enterprise is accomplished; it is also an extremely effective
remedy when dissolution is not the goal. 1In antitrust cases,
where the defendant is found to monopolize a market, the most
efficient means of restoring competitive conditions to the
industry is a decree by the court ordering the defendant to
divest itself of a share of its assets. The object of the
decree is to reduce the defendant's share of the market,
while helping independent companies to become viable competitors.
136 If a court's initial deéree does not succeed in
abolishing a monopoly, the court is obligated to refashion

its orders to fulfill that end. 1In 1953, for example,

84371 U.s. 94 (1962).

85Id. at 98-99. The decree enjoined the union from permitting
any grease peddlers to become members. Since the order

was entered against the union, it applied to all grease
peddlers, not just the four who had been joined as

defendants. Id. at 101.

e ——




the government brought an antitrust suit against United Shoe

Machinery Corp.,86 seeking dissolution of the corporation

into three separate companies. United Shoe manufactured

shoemaking machinery and, primarily through the complex

terms of its lease-only policy, effectively controlled the

shoe machine market.

37 The District Court in United States V. United Shoe

Machinery Corp. found United Shoe in violation of Section 2

of the Sherman Act, but did not grant the government's
request for dissolution.87 Instead, it directed its
attention to the specific practices that had enabled
United Shoe to monopolize the shoe machine industry. The

court ordered United Shoe to make its machines available

for sale as well as lease and to change the restrictive

terms of its leasing arrangements to eliminate their anticompeti

effects. United Shoe was also ordered to divest itself of its
subsidiaries in the ancillary field of shoemaking supplies
(such as eyelets, nails, and tacks) as well as its
distributorships of supplies produced by other companies.

In its decree the court retained jurisdiction of the case,

and ordered that ten years after the entry of the decree both

parties were to report to the court on its effects and the
state of the shoe machinery market.89

138 1 :
i n 1965, the government reported that United Shoe still

monopolized the market and requested further relief The

Distri
istrict Court refused to modify the original decreee in

th n
e absence of "(1) a clear showing of (2) grievous wrong

(3) evoked by new and unforeseen conditions n30

On
the government's appeal, the Supreme Court reversed
14

stati . . C
ating in a unanimous oplnlongl that the trial court's

duty was to eliminate the monopoly and if the original

decree had not accomplished that puféose, it should be

e 92
mod ithi
ified. It was within the trial court's discretion in

the initial suit to choose a remedy less drastic than

complete di 1 93
)o} issolution, but upon a showing that United Shoe's

monopoly power had not been eradicated, the trial court

was obli
bligated to employ more stringent measures to restore

competitive conditions to the industry 94 The cas
. e was

86,10 . Supp. 295 (D. Mass. 1953), 266 F. Supp. 328 (D. Mass.
1967), 391 U.S. 244 (1968), CCH 1969 Trad. Cas. 472,688 (D.

1969).

87,10 F. supp. at 348.

88:3. at 351.
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Mass.

89;9. at 354.

0
9 266 F. Supp at 330.

91United States v. United Sh
C . . Unite oe Machinery Corp., 391 U.S. 2
(1968). One justice did not participate in thé decisioﬁ. #

9213, at 251-52.

9313. at 250-51.

9414. at 251-52.
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United Shoe continued to monopolize the shoe machinery

market and to take the appropriate remedial steps.

139 The final result, in 1969, was dissolution.95 The
District Court ordered United Shoe to reduce its share of the
market to 33% by divesting itself of machine assets that

had produced a gross revenue of eight and a half million
dollars the year before. The machine assets could be

sold only to parties who were or would be viable competitors
in éhe shoe machine manufacturing industry, or parties

which the government approved. United Shoe was ordered tg
furnish reasonably priced training, repair services, aﬁd
replacement parts to purchasers of its machines and to issue for
reasonable royalties nonexclusive licenses under the patents
it owned at the time. To ensure compliance with the decree,
United Shoe was ordered to submit reports to the Department
of Justice when reguested to do so.96

440 Since the aim of a decree in an antitrust case is to
reestablish a competitive market in the monopolized industry,
the court must take care to assure that the orders it issues
help realize this goal. Dissolving a monopoly or ordering
large scale divestiture may cure the antitrust violation,

but without the presence of effective competitors in the

93CCH 1969 Trad. cas. 172,688 (D. Mass. 1969).

®14. at pp. 86, 445-451.
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indﬁstry, there can be no competitive market. Ford Motor

Company was convicted of violating the Celler-Kefauver

Antimerger Act97 when it acquired Autolite, tﬂé second largest
independent manufacturer of sparkplugs in the country. Before the
acquisition, Ford was the single largest buyer of sparkplugs

from independent manufacturers. By becoming a manufacturer
itself, Ford significantly reduced the sparkplug market

negating the competitive conditions its position as a

potential entrant into the industry had inspired.

141 In Ford Motor Co. v. United States98 the Supreme Court

held that divestiture of Autolite by Ford was reguired to
correct the imbalance in the sparkplug market.99 The

decree did not, however, end there. 1In order for competition
to be restored, it was necessary that Autowlite be a viable
business entity after divestiture by Ford.loo In its

opinion, delivered by Justice Douglas, the Court expressed
concern that without specific provisions aimed at protecting
Autolite, the company would be unable to re-establish itself

as a competitor in the sparkplug market. The divestiture
decree was to eradicate monopolization in the industry; harming

Autolite in the process would defeat the decree's purpose.

?7)5 u.s.c. s§§18,21 (1976).
98

405 U.S. 562 (1972).
9914, at 574.
100

Id. at 575.
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42 In this light, the decree handed Qown by the Court
included a number of injunctions directed at Ford and
benefitting Autolite. Ford was enjoined for ten years from
producing sparkplugs; it was ordered to buy half its
requirement of plugs from Autolite for five years, and the
price at which Ford could sell plugs to its dealers was
controlled.lol In addition, Ford was restrained for five
years from using its own trade name on sparkplugs it used in
102

its cars or sold at its dealerships. The rationale behind

i i ! i was the existence
the restriction on Ford's use of its name

in the replacement plug market of an "original equipment" (OE)

tie. The "OE tie" is the tendency of dealers and garages to
replace worn sparkplugs with the same brand as was originally
installed in the car. If Ford were allowed to use

sparkplugs with the Ford name in its cars, it would create

a huge market for Ford sparkplugs, with subsequent

. 103
monopolistic effects.

%43 Last, the Court ordered Ford to divest itself of Autolite

in a way such that the employees of the sparkplug plant would

not be disadvantaged by the sale.104 Ford was required to

sell only to a purchaser who would cohtinue Autolite's
existing employee benefits system, including wages. Fcrd
itself had to provide jobs for any workers harmed by the
discontinuation of non-sparkplug operations at the Autolite
plant.

144 For a divestiture decreee to be effective in an anti-
monopoly case the court must determine which of the defendant's

assets were acquired by unlawful means. Schine Theatres v.

United States105

106 a large chain of motion picture theatres

involved a fact pattern similar to Crescent

Amusement Co.:

used the power of its combination to stifle competition,
conspiring with film distributors as well as with each other
to force competitors out of business.

145 The Supreme Court ruled unanimouslylO7 that while
divestiture, ordered by the trial court, was the appropriate
remedy, the decree issued below was not based on an adequate
determination of exactly which theatres were "fruits of the
conspiracy."108 Ordering Schine to divest itself of theatres

that were acquired by illicit methods would be the most

efficient way of depriving the defendant of the benefits of its

Id. at 572-75.
10214, at 576.
1d. at 576.

Id. at 572.
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105334 U.S. 110 (1948).

l06See $132 supra.

107The opinion was written by Justice Douglas for the seven
members of the Court who reviewed the case.

108£§. at 129.
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conspiracy.109 The Court recognized, however, that even such

a remedy might be insufficient to eliminate Schine's

monopoly power, as monopolization is in itself illegal, whether

obtained unlawfully or not.llO Consequently, the case was

remanded to the District Court for it to make the findings

11

of fact necessary to fashion an effective divestiture decree.

The injunctions entered by the District Court against

Schine were sustained: restrictions on Schine's purchase of
other theatres in the future, a prohibition against buying or
booking films for theatres not owned by Schine, and dissolution
of certain agreements betﬁeen the defendant theatres.112

146 An injunction in antitrust cases is sometimes directed
against an activity, which in itself is not unlawful, but has
the effect of restraining competiton. 1In Federal Trade

Commission v. National Lead Co.113 the defendants were

sellers of lead pigment who conspired to employ a common
pricing system. The‘purpose of "zone délivered pricing"

was to eliminate éompetitive pricing between the various lead
sellers: prices for each type of lead were set according

to geographical location of the buyer (the zone) and all the

Id. at 129.

Id. at 129-30.

Id. at 130.

Id. at 127.

352 U.S. 419 (1957).

lead dealers adhered to them.114 The defendants were found

by the Federal Trade Commission to have violated Section 5 of
the Federal Trade Commission Act.lls. The Commission issued

an order prohibiting individual lead sellers from using the
zone delivered pricing system. The Commission did not claim
the pricing system itself was illegal but that concerted
adherence to it constituted restraint of trade.116 An

order merely restraining the combination of lead sellers would
be ineffective if the sellers could continue independently

to use the same pricing system. The injunction against the

use of the system was temporary, to be removed when competition
was restored to the industry.ll7
147 In a unanimous opinion the Supreme Court supported the
Commission's authority to issue such an order, emphasizing
that the use of geographical territories to set prices

was not illegal, but the purpose of eliminating price
competition was. The Court said, "Although the zone plan
might be used for some lawful purposes, decrees often

supress a lawful device when it is used to carry out an

118
unlawful purpose."

11414, at 421-22.

11515 U.S.C. §45.

116;g. at 424.

11714, at 424-25.

llBId. at 430.
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148 In issuing antitrust decrees against corporate defendants,
courts are not limited to restraining only actions of the
corporate entity. Courts have enjoined the executive officers

of a business from holding positions in the defendant corporation
or other companies. For example, in United States v. Crescent

Amusement Co;,llg the Court required one of the individual

defendants to resign from his position as an officer of any
of the affiliated defendant corporations except for
Crescent itself. Another individual was ordered to give up

his post as executive officer in the affiliates of Crescent; he

. 120
could remain as an officer in one of the corporations only.

149 In United States v. Grinnell 121 the Supreme Court

modified the District Court's decree prohibiting Grinnell's
president from working for any of the corporate defendants,
but acknowledged the appropriateness of such an order in
different circumstances:

Defendants urge and the Government concedes
that the barring of Mr. Fleming from the
employment of any of the defendants is unduly
harsh and guite unnecessary on this record.
While relief of that kind may be appropriate

where the predatory conduct is conspicuous,
we cannot see_that any such case was made on
this record.

323 U.S. 173 (1944). See 432 supra.
Id. at 189.
384 U.S. 563 (l9€6).

Id. at 571.
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150 As a final provision of an injunctive remedy, the court
often awards the government "visitation" or "inspection"
rights. The defendant is required to submit repﬁrts, financial
documents, or other materials to the government to evidence

its compliance with the court's decree. Inspection rights

were awarded in United States v. Grinnell123 and United

States v. United Shoe Machinery,124 discussed above.

VIII. The Use of Injunctions Under RICO

451 United States v. Cappetto125 is an example of a case

126

where the injunction provision of RICO was successfully

employed by the government to enjoin criminal activity. 1In

Cappetto, the defendants were charged with conducting

gambling operations in violation of 18 U.S.C. §l955127 and

. 128
Section 1962 of RICO. The government obtained a preliminary

123

124See §1435-32 supra.

125502 F.2d 1351 (7th Cir. 1974), cert. denied 420 U.S. 925 (1975).

l2618 U.S.C. §1964 (a) and (b). See note 1 supra.

127:8 y.s.c.A. §1955 (1980) reads in part:

(a) Whoasver conducts, finances, manages,
supervises, directs or owns all or part of an
illegal gambling business shall be fined not
more than $20,000 or imprisoned not more than
five vears, or both.

128
18 U.S.C. §1962 (1976) outlines the subst . ) i
at which RICO is aimed. ubstantive violations
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injunction129 under Section 1964 to restrain the defendants
from gambling. The defendants in turn challenged the
constitutionality of the civil remedies provision of RICO,
claiming that Section 1964 proceedings were actually criminal
in effect so they should be allowed to exercise the

Constitutional rights130 guaranteed to defendants in criminal

131
cases.

152 The Seventh Circuit rejected the defendants' arguments

and affirmed Congress' authority to provide both

criminal and civil remedies to enforce a statute. The availabili t i

of a criminal sanction along with civil proceedings does not
- . o 132
‘ in itself make the use of the civil proceeding criminal.

453 The court then outlined the criteria for determining
when an injunction is appropriate: "Whether equitable
relief is appropriate depends, as it does in other cases in
equity, on whether a preponderance of the evidence shows

a likelihood that the defendants will commit wrongful acts
in the future, a likelihood which is frequently established

by inferences drawn from past conduct."133 The court

129“The preliminary injunction order merely enjoins further
gambling activities pendente lite, relief clearly civil in
nature and within the power of the District Court to grant."
502 F.2d at 1359,

13oSee 119.

131502 F.2d at 1355.

l321d. at 1377,

13374, at 1.39.

1371

established that a preliminary injunction enjoining the
defendants from gambling was justified in this case.

154 Cappetto was followed by the District Court in

134

United States v. Winstead. In Winstead, the government

sought a temporary restraining order under Section 1964 to
enjoin the defendants from gambling. The court acknowledged
the availability of injunctive relief under Section 1964 and
denied it only because the evidence did not establish that
the defendants were continuing their gambling activities at
the time the complaint was filed.l35

IX. Suggested Application of Injunctive Remedies to

Cigarette Bootlegging.

455 The types of decreces handed down in antitrust cases

suggest the breocad scope of equitable relief that would be

available under RICO. Injunctions can reach individuals as

well as organizations and may be swiftly enforced by the

summary nature of contempt proceedings.

156 The injunctive remedies of RICO could be applied successfully
to the problem of cigarette bootlegging. In attacking cigarette
smuggling, the plaintiff's target should be the manufacturer.

The cigarette manufacturing industry is composed of only a

few giants: easily accessible to the legal process, in

contrast to the numerous distributors and elusive organized

134421 F. sSupp. 295 (N.D. I11l. 1976).

13514, at 296-97.
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crime networks. The manufacturing companies are legitimate
business enterprisés and injunctions against them would be
easier to enforce than a decree aimed at curbing the activities
of wholly illicit operators. Since individual offenders in

the cigarette smuggling business are often part of the larger
entity of organized crime, even successfully prosecuting them
will be ineffective in putting an end to smuggling, as they are
easily replaced. Cigarette manufacturers represent the first
step of the bootlegging process; highly visible and
geographically immobile, they are the point at which the

civil remedies of RICO would be most potent.

157 For an injunctive decree to be effective, it must

be based on a thorough understanding of the mechanics of the
activity (whether monopoly or criminal operation) sought to

136

be enjoined. Cigarette manufacturers play a key role

in the smuggling process but their culpability may be

difficult to prove.137 Assuming, however, that a plaintiff can
demonstrate the manufacturer's liability, it then becomes the
court's responsibility to order the appropriate injunctive
relief.

. , 138
%58 As illustrated in F.T.C. v. National Lead Co.,

l36See the description of cigarette bootlegging §44-11.

137See M. Tonn, Cigarette Bootlegging: A Strategy for
Attacking the Manufactuers Through Civil Litigation (Aug. 1980)
(unpublished manuscript for Cornell Institute cn

Organized Crime.)

138Discussed 4§446-42 supra.
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the court can enjoin business practices which are not unlawful

in themselves but whose effect is a violation of the law,

Cigarette manufacturers, for example, could be enjoined

from selling cigarettes to buyers whose legitimacy is questionable.
They could be required to collect and afix the tax and tax

stamps of the states of ultimate sale at the point of

manufacture.

$59 Similarly, in the case where out-of-state buyers purchase

the cigarettes and then sell them at home-in fact without

paying the tax--the court could order the manufacturers to forwarad
copies of sales receipts to the tax department of the buyer's
state. The tax department in New York, for example, would
receive records of salgs from the manufacturers in North

Carolina indicating the quantity sold to each purchaser from

New York. The tax department would then compare that information
to the tax returns of the distributors and wholesalers, bringing
actions for tax evasion where significant differences appear.
Such an order is similar in concept to the inspection rights
given to the government in antitrust cases.

160 In the situation where the manufacturer sells to
legitimate distributors within their own low tax state, and

then those distributors sell to out-of-state smugglers,vthe

court could limit the manufacturer's sales to the in-state
buyers. 1If a court in an antitrust case can determine whether

a dependent controls a national market, and exactly what

steps are necessary to reduce its market share to a prescribed
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level 135 it should also be able tc derive sufficiently
’

. . . » e
accurate information on cigarette consumption within on
state. This information could be used as the guide in

restricting the sales of each manufacturer to conform to

i ed in
the state's demand. Adequate margins would be allow

order not to stifle market competition between manufacturers
and to coméensate for fluctuations in consumption. The goal

in cigarette bootlegging is not to eliminate every single

untaxed pack of cigarettes in the country, but to wipe out
the large scale bootlegging operations. The big time operators
who control the cigarette smuggling business today

do so because the profit in large volume activity is huge;

remove the volume factor and bootlegging will be substantially
eliminated.

161 Corruption within the organization of the manufacturer
could impede the success of these suggested types of
injunctions. Nevertheless, if a plaintiff can ferret .ut

culpable individuals, they could k= enjoined from holding

139See discussion of United States v. United Shoe Machinery Corp.,
1436-39 supra.
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positions in ahy cigarette manufacturing company, ané would be

subjected to criminal proceedings by prosecutors.l40

140 . . . . .
See discussion of inspection rights, ¢430,50 supra.

Arson for profit is another area of criminal activity
whe;e organized crime is profitably involved. "Arson
empires often consist of a mob-connected "torch", who

sets the fire, a corrupt insurance broker, an accommodating
insurance adjuster, and a cooperative official in the fire
department. See Gabel, "Arson and RICO", in 1 Technigues
in the Investigation and Prosecution of Organized Crime:
Materials on RICO -211-240 (G.R. Blakey ed. 1980). Injunc-
tions obtained under RICO would be effective in breaking
down these arson networks. An insurance company that has
been convicted of taking part in arson activities could be
ordered by the court to insure buildings at reasonable,
rather than inflated, levels. Culpable employees in the
lnsurance company or the fire department could be removed
from their posts and enjoined from obtaining similar
employment elsewhere. Arscn organizations, like any

corporate defendant in an antitrust case, could be
dissolved.

Cite checked and shepardized through July 1980 for:
U.S. Reports
Federal Reporter

Federal Supplement
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SUMMARY

11 These materials consider several procedural problems‘that
may arise in the course of a RICO prosecution. Each section
provides a discussion of the general legal principles governing

that area and then remarks on their applicability to RICO.

I. Introduction

412 Title IX of the Organized Crime Control Act of 1970,
entitled "Racketeer Influenced and Corrupt Organization (RIco)l
is an unique criminal statute that represents a concerted con-
gressional ei.ort to combat organized crime and other group
criminality with civil and criminal procedures and sanctions.?2
Congress, in enacting the statute, was concerned with the
failure of traditional law enforcement efforts to contain the

3

growth of organized crime. Both the current substantive and

lorganized Crime Control act of 1970, 18 U.S.c. §§ 1961-1968,
(1970), [hereinafter cited as RICO}.

“Id. §§ 1961-1963 of the RICO statute define the words used in
the Act, explain the prohibited conduct, and provide criminal
remedies. Id. §§ 1964-1968 define the pProceedings, remedies,
and sanctions involved in a civil action brought under RICO.

3see  Organized Crime Control Act of 1970, Pub. L. No. 91-542,
§ I, 84 Stat. 922(1970) for a complete statement of the legi-
slative purpose behind the Organized Crime Control Act of 1970.
One of the premises underlying enactment of the statute was a
recognition that "defects in the evidence-gathering process of
the law" inhibited the "development of the legally admissible
evidence necessary" to successfully hamper and restrict the
activities of those who engage in organized crime. Id. It is
well established that the term "orcanized crime" is not limited
to members of La Cosa Nostra; United States v. Mandel, 415 F.
Supp. 977, 1018 (D. Md. 1976)." T
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procedural law are ineffective in curtailing the activities of
those engaged in oréanized crime. Prosecution under RICO offers
much improved rrospects of effective control of "organized crime"
and other forms of crime that is organized. Existing procedural
law is not fullwy adapted to meet the peculiar needs of a RICO
prosecution. These materials will focus on these procedural
problems and how they may be solved. First, however, it is
necessary to recite the basic provisions of the RICO statute.

A. Basic Provisions of RICO

1. Standards
13 The basic prohibitions of RICO are found in Section 1962,
which makes unlawful four activities by any person:
1. Using income derived from a pattern of racketeering

. . . . 5
activity to acquire an interest in an enterprise;

418 U.s.Cc. § 1962 (a), (b), (c), and (d) (1970).

°18 U.S.C. § 1962 (a) (1976) provides: It shall be unlawful

for any person who has received any income derived, directly or
indirectly, from a pattern of racketeering activity or through
collection of an unlawful debt in which such person has par-
ticipated as a principal within the meaning of section 2, title
18, United States Code, to use or invest, directly or indirectly,
any part of such income, or the proceeds of such income, in
acquisition of any interest in, or the establishment or operation
of, any enterprise which is engaged in, or the activities of
which affect, interstate or foreign commerce. »a purchase of
securities on the open market for purposes of investment, and
without the intention of controlling or participating in the
control of the issuer, or of 3Ssisting another to do so, shall
not be unlawful under this subsection if the securities of the
issuer held by the purchaser, the members of his immediate
family, and his or their accom

activity or the collection of an unlawful debt after such pur-
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plices in any pattern Oor racketeering

i

2. Acquiring or maintaining an interest in an enterprise
through a pattern of racketeering activity;®6 |
3. Conducting the affairs of an enterprise through a

pattern of racketeering activity;7 and
4. Conspiring to commit any of these offenses.8
An understanding of these legal standards requires a look at
the basic concepts used in their drafting.

B. Concegts

1. Persons

14 Section 1961 (3) indicates that "person" "includes" "any

individual or entity capable of holding a legal or beneficial

interest in property."9 This definition is an illustration;

chase do not amount in the aggregate to one percent of the out-
standing securities of any one class, and do not confer, either

in law or in fact, the power to elect one or more directors of
the issuer.

613 U.S5.C. § 1962(b) (1976) provides: It shall be unlawful for

any person through a pattern of racketeering activity or through
collection of an unlawful debt to acquire or maintain, directly

or indirectly, any interst in or control of any enterprise which
is engaged in, or the activities of which affect, interstate or

foreign commerce.

718 U.5.C. § 1962(c) (1976) provides: It shall be unlawful for
any person employed by or associated with an enterprise engaged
in, or the activities of which affect, interstate or foreign
commerce, to conduct or participate, directly or indirectly,

in the conduct of such enterprise's affairs through a pattern
of racketeering activity or collection of unlawful debt.

818 U.s.C. § 1962(d) (1976) provides: It shall be unlawful for
any person to conspire to violate any of the provisions of sub-
sections (a), (b), or (c) of this section.

918 u.s.C. § 1961(3) (1976).
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hence, it does not limit the concept.lo Manifestly, this

. c . i+ 4 17 .
definition of "person" includes many groups in addition to legitimate. Government agencies may also be enterprises.lB

The definition
> . en N ] i i
ers of "organized crlme."ll Compasses associations in fact, which are often

2. Enterprise

45 A second vital concept in RICO is that of enterprise.

formed for the Purpose of eéngaging in criminal activites,19 but

To violate RICO, a person must acquire or maintain an interest

in or control of an enterprise,12 or conduct or participate in

13 Cir. 1978) (legitimate restaurant serving as front for nar-

cotics trafficking); United States v. Brown, 583 F.2d 659

(3@ Cir. 1978) (auto dealership), cert. denied, 99 S. Ct. 1217
(1979); United States v. Weatherspoon, 581 F.2d 595 (7th Cir
1978) (beauty college); United States v. Forsythe, 560 F.3d .
1127 (2nd Cir. 1977) (bail bond agency); United States V.
ggrne§s, 503‘F.2d 430 (2nd Cir. 1974) (foreign hotel and
gambling casino), cert. denied, 419 U.S. 1105 (1975); United
States v. DePalma, 461 F. Supp. 778 (S.D.N.Y. 1978) (theater);
Un%ted States v. Field, 432 F. Supp. 55 (S.D.N.Y. 1977) (laboé
union), aff'd, 578 F.2d 1371 (2nd Cir.), cert. dismissed, 99 s.
Ct. 43 (1978).

17, .
United States v. Rone, 598 F.2d 564 (9th Cir. 1979); Unitegd
States v. Castellano, 416 F. Supp. 125 (S.D.N.Y. 1975).

l8See. E.g., United States v. Frumento, 563 F.ed 1083, 1092

(3d Cir. 1977) (Bureau of Cigarette and Beverage Taxes), cert.

denied, 434 U.S. 1072 (1978); United States v. Brown, 555 F.2d
407 (5th Cir. 1977) (law enforcement department), cert. denied

435 U.S. 904 (1978); United States V. Ohloon, 552 F.2d 1347 '
(?th Cir. 1977) (law enforcement department); Unites States V.

Vignola, 464 F. Supp. 1091, 1095 (E.D. Pa. 1979) (Philadelphia

Traffic Court). In United States v. Mandel, 415 F. Supp. 997,
1022 (D. Md. 1976), the court held that Congress did not intend

Section 1961 (4)

the conduct of an enterprise's affairs.

provides that "enterprise" includes any individual, partnership,

corporation, association, or other legal entity, and any union

or group of individuals associated in fact though not a legal

entity.l4 Here, too, the definition works by illustration, not

by limitation.1® Private businesses as well as labor organiza-

tions are enterprises under RICO.l6 The enterprise need not be

lO"Inclpdes" is a term of enlargement, not of limitation. See.
E.g., Highway & City Freight Drivers v. Gordon Transps., Inc.,
576 F.2d 1285, 1289 (8th Cir.), cert. denied, 99 S. Ct. 612
(1978).

llUnited States v. Gambino, 566 F.2d 414 (2d Cir. 1977), cert. a state government to be included in the definition of enter-
denied, 435 U.5. 1006 (1978). See. e.g., United States v. prise. The Third Circuit disagreed with this holding in United
Parness, 503 F.2d 430 (24 Cic. 1974) T cert. denied, 419 U.sS. States v. Frumento, 563 F.2d 1083 (3d Cir. 1977), cert. denied
1105 (1975). 434 U.S. 1072 (1978), where it stated that Congress intended '

to prevent the infiltration of organized crime into all areas
of econemic life, nct only into private business. TId. at 1090-

1218 u.s.c. 5 1962(b) (1976).
91. In addition, the legislative history indicates that Congress

1318 u.s.c. § 1962(c) (1976). Under this subsection, the person was aware of tbe.role ©f government, through corruption and
must be'employed by or assogia#ed with the enterprise and the bribery of officials, in facilitating other illegal activites.
enterprise must bg engaged in interstate commerce or its activ- See S. Rep. No. 617, 9lst cong., lst Sess. 16 (1969). Mandel
1tes must affect interstate commerce. clearly was wrongly decided.

14 i

418 U.S.C. § 1961(4) (1976). 19E.g., United States v. Clemones, 577 F.2d 1247 (prostitution

ring), modified, 582 F.2d 1373 (5th Cir. 1978); United States

v. Altese, 542 F.2d 104, 106 (2nd Cir. 1976) (gambling), cert.
denied, 420 U.S. 925 (1975). Such illegitimate associations are
in fact usually connected with Section 1962 (c) violations;

150n the use of the word "includes," see supra note 10.

16 .
See. E.g., United States v. Swiderski, 593 F.2d 1246 (D.C.
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their purposes may be legitimate as well.?9 The group associated

in fact may also change its membership in the course of its

activity.21

3. Pattern of Racketeering Activity

16 A third concept, which has important procedural impli-
cations, is the pattern of racketeering activity. To violate
RICO, the takeover or operation of an enterprise must be accom-
plished through a "pattern" of "racketeering activity." Section
1961 (5) limits "pattern" by reguiring that it include "at

least two acts . . . , one of which occurred after the effective
date of this chaptefzand the last of which occurred within ten
years . . . after the commission of a prior act.?3 Beyond this

statutory limitation, the legislative history of RICO%4 as well

c £ ,
vt ed s Yes v. Elliott, 571 F.243 880, 898 (5th Cir.), cert.

denied, 99 S. Ct. 349 (1978), where the court held: There is

no distinction, for "enterprise" purposes, between a duly

formed corporation that elects officers and holds annual meetings
and an amoeba-like infra-structure that controls a secret crim-
inal network.

20see. s. Rep. No. 617, 91lst Cong., lst Sess. 157 (1969).
legitimate associative groups are often the enterprises infil-
trated in Section 1964 (b) violations.

2lynited states v. Clemones, 577 F.2d 1247, 1253, modified, 582
F.2d 1373 (5th Cir. 1978). —

22The effective date is October 15, 1970. The requirement that
one act occur after the effective date avoids the prohibition
against ex post facto laws. See. S. Rep. No. 617, 91st Cong.,

lst Sess. 158 (1969).
2318 u.s.c. § 1961(5) (1576).

%s. Rep. No. 617, 91st Cong., lst Sess. 79 (1969).
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. United States v. Mclaurin, 557 F.2d 1064 (5th Cir. 1977) cert. |

as.its judicial interpretation indicate that the racketeering

acts must be "related."2> Sporadic activity cannot constitute

a pattern of racketeering activity. "The racketeering acts

must have been connected with each other by some common scheme,

Plan, or motive so as to constitute a pattern and not simply a

series of disconnected acts."26 They may be unrelated to each

other, but held together by a relationship to an enterprise.27

A pattern may be found where the separate acts have had a similar
29

2 . 0
purpose, results, part1c1pants,3 victims, or methods of

. 31 .
commission. Under Section 1961 (1), "racketeering activity"

25See. United States v. Stofsky, 409 F. Supp. 609, 613 (S.D.N.Y.
1973) ("'pattern' should be construed as requiring more than
accidental or unrelated instances of proscribed behavior").

26

Id. at 614; see United States v. White, 386 F. Supp. 882, 883
(E.D. Wis. 1974) ("pattern" suggests a greater interrelationship
among the acts than simply commission by the same person). But
see United States v. Field, 432 F. Supp. 55, 60-61 (S.D.N.Y.
1977) (Congress may define pattern as the commission of two acts
within a specified period, even though the acts would not consti-
tute a pattern as the term is usually understood), aff'd, 578
F.2d 1371 (24 Cir.), cert. dismissed, 99 S. Ct. 43 (1978).

2Tynited States v. Elliott, 571 F.2d 880, 899 (5th Cir. 1978).

But see United States v. Stofsky, supra note 25. g}liott,not'Stofskz
was correctly decided. See §. Rep. No. 617, 91st Cong., lst

Sess. 158 (1969) (need only be not isolated).

28nited States v. Gibson, 486 F. Supp. 1230, 1241-43 (S.D. Ohio
1980). See also, United States v. Rone, 598 F.2d 564 (1979);

denied, 434 F.2d 1020 (1978); United States v. Morris, 532 F.2d4
436 (5th Cir. 1976).

29

Id. and cases cited therein.

30;@. and cases cited therein. 4

311d. and cases cited therein.
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e
is defined by incorporating state and federal offenses. Th
statute precisely limits those offenses that will prove
"racketeering activity" to those listed in the statute. The

state offenses are generically defined. Arson, bribery, and

extortion are, for example, among the incorporated state
crimes.32 Many federal statutes are incorporated under RICO

as well. Mail fraud33 is perhaps the most inclusive of the
federal statutes,34 since it covers a broad range of criminal
activity bottomed in fraud. Not surprisingly, certain proced-
ural problems, most notably venue, are introduced when a federal
RICO prosecution is brought utilizing state offenses to define
the federal crime.

4. Liberal Construction

§7 RICO is to be "liberally construed to effectuate its

n33

remedial purposes. Generally, the courts have faithfully

-----

-

;;;;;;

218 U.S.C. § 1961(1) (A) (1976). Other state crimes are murder,
kidnapping, gambling, robbery, and dealing in narcotics. Id.

3318 u.s.c. § 1341 (197s).

%18 U.s.C. § 1961(1) (B)-(D) (1976) also includes federal bribery

and wire fraud statutes, among others.

35Organized Crime Control Act of 1970, Pub. L. No. 91-452,

§ 904 (a), 84 Stat. 947.

3618 U.S5.C. § 1963 (1976) provides: Criminal Penalties {a)
Whoever violates any provision of section 1962 of this chapter
shall be fined not more than $25,000 or imprisoned not more than
twenty years, or both, and shall forfeit to the United States

(1) any interest he has acquired or maintained in violation of
section 1962, and (2) any interst in, security of, claim against,
Oor property or contractual right of any kind affording a source
of influence over, any enterprise which he has established,

1388

followed this Congressional directive

5. Criminal Penalties

18 Proof of the foregoing permits the use of the expanded
sanctions of RICO. Section 196336 provides for criminal
remedies for a violation of its standards. A violator may
"be fined not more than $25,000 or imprisoned not more than
twenty years, or both."37 These penalties sometimes, but not

always, will exceed those that could be imposed for two viola-

operated, controlled, conducted, or participated in the conduct
of, in violation of section 1962. (b) In any action brought by
the United States under this section, the district courts of

the United States shall have jurisdiction to enter such restrain-
ing orders or prohibitions, or to take such other actions,
including, but not limited to, the acceptance of satisfactory
performance bonds, in donnection with an property or other
interest subject to forfeiture under this section, as it shall
deem proper. (c) Upon conviction of a person under this section,
the court shall authorize the Attorney General to seize all
property or other interest declared forfeited under this section
upon such terms and conditions as the court shall deem proper.

If a property right or other interest is not exercisable or
transferable for value by the United States, it shall expire,

and shall not revert to the convicted person. All provisions

of law relating to the disposition of Property, or the proceeds
from the sale thereof, or the remission or mitigation of for-
feitures for violation of the customs laws, and the compromise
of claims and the award of compensation to informers in respect
of such forfeitures shall apply to forfeitures incurred, or
alleged to have been incurred, under the provisions of this
section, insofar as applicable and not inconsistent with the
provisions hereof. Such duties as are imposed upon the collector
of customs or any other person with respect to the disposition

of property under the customs laws shall be performed under this
chapter by the Attorney General. The United States shall dis-
pose of all such property as soon as commercially feasible,
making due provision for the rights of innocent persons.

3714, § 1963(a).
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tions of the incorporated offenses.38 Besides a fine and
imprisonment, the violator musts%orfeit to the United States

any interest he has acquired (all his ill-gotten gains) as well
as any interest in an enterprise (his economic base) that affords
him a source of power over the enterprise involved in the viola-

tion of RICO.40 ‘The statute authorizes the courts to enter

38

- For example, 29 U.S.C. § 186 (unlawful payments to a union
representative) is a misdemeanor. 18 U.S.C. § 1(2) (less than
one-year misdemeanor). When Section 186 is used as a "racke-

teering act," the potential penalties for a pattern of Section
186 payments is raised to the felony level. 18 U.S.C. § 1(1)
(more than one-year felony). On the other hand, murder is also
a "racketeering act." Usually, it may be sanctioned by itself
at the life improsonment or death level. See. E.g., 18 U.S.C.
§ 1111. ©Under RICO, however, the penalty of imprisonment could
not exceed twenty vyears.

39United States v. L'Hoste, 609 F.2d 796 (5th Cir. 1980) is a
well reasoned and correctly decided decision. But see United
States v. Huber, 603 F.2d 387 (24 Cir. 1979). L'Hoste, not
Huber, reflects what Congress intended.

%018 u.s.c. § 1963(a) (1)-(2) (1976). A union official who
breached his trust would not only have to disgorge his ill-
gotten gains, he would have to give up his office. See. E.g.,
United States v. Rubin, 559 F.2d 975 (5th Cir. 1977) (forfeiture
of union office). The Ninth Circuit in United States v.
Marubeni America Corp., 611 F.2d (9th Cir. 1980), however, held
that the only interests subject to forfeiture under section
1963(1) and (2) were those "in an enterprise." In so reading
RICO, the Court ignored the statutes liberal construction clause
(Pub. L. No. 91-452, 84 Stat. 947, Title IX, § 904 (a) (1970))
and its Statement of Findings and Purpose (Id. at 84 Stat. 922)
and read into the section 1963 (a) (1) words ("in an enterprise")
that were plainly not there. The court's construction of the
subsection not only violated the plain meaning of the statute,
it also contradicted the intent of its chief sponser. (See
McClellan, “The Organized Crime Control Act (S.30) or Its Critics:
Which Threatens Civil Liberty?" 46 Notre Dame Law 55, 141 (1970)
("Title IX attacks the problem by providing a means of whole-
sale removal of organized crime from our organization prevention

1390

.restraining orders prior to coﬁviction to prevent the trénsfer
of the property threatened with forfeiture.4l Subsection (c¢)
Prescribes that the Attorney General shall seigze the forfeited
property "upon such terms and conditions as the court shall deem

proper. "42 It also provides that the provisions of the customs

laws dictate the procedure for disposing of the property.43
Finally, subsection (c) states that "[t]lhe United States shall
dispose of all such property as soon as commercially feasible,
making due provision for the rights of innocent persons."44

49 An examination of these concepts ;eveals that a RICO
prosecution has several advantages in attacking organized
criminal activity. First, it allows the details of an entire
criminal enterprise to be brought before the court. Second, by
integrating state and federal offenses into a RICO count it

is possible to join the efforts of state and federal authori-

ties. Third, and most significantly, significant enhanced

of their return, and, where possible, forfeiture of thei ill-
gotten gains") (emphasis added). The decision is clegii; %%%h
anq shoul@ not be followed in the other circuits. For a de- 7
tailed critique, see Materials, pp. 378a-378jj. For a contrary
view, see Taylor, "Forfeiture Under 18 U.S.C. § 1963 -~ RICO's
Most Powerful Weapon," 17 Am. Crim. L. Rev. 379 (1980).

118 u.s.c. § 1963 (b).

42;§ U.S.C. § 1963(c).

Bailey, "Private Actions for In-q i 13
- . : njunctive ", i ]
in the Investlgatlon and Prosecutgon of Oggjiiggd’cig l‘Technlques
Materials on RICO 375-404 (G. R. Biakey ex 1980) e

4

1d.  at 388-90, 393-99.
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_ . i ven malefactors. . . . . .
sanctions can be obtained to neutralize pro resolve these guestions, it is necessary to examine the defini-

) . . roblems . . .
These materials will examine several procedural p tional requirements of lesser included offenses and the rules

raised by the unusual status of the predicate offenses of RICO. governing their use.

II. Lesser Included Offenses and RICO B. Constitutional Provisions

A. Introduction

11 Lesser included offenses are more than mere technicali-

e . st two predi- .
110 A RICO conviction requires proof of at lea P ties of statutory construction; significant constitutional

. : — i . . .
cate offenses, which establish a pattern of racketeering considerations are involved.%?® a defendant's right to due

. to an . . .
actiVitY-45 These predicate offenses must be related process requires that he receive notice of the crimes charged

"enterprise",46 but need not be the same kind of criminal 50

against him. This is necessary so that the defendant has

activity.47 A troublesome, but guite important gquestion is adequate time to prefare a proper defense.?l Tt has been held

raised as to whether these predicate offenses are lesser in- that a defendant has adequate notice when he is charged with

. - ignif- . .
cluded offenses of the RICO charge. At stake are two sign the greater offense.>2 Hence, in most instances, a conviction

. . i itled . .
icant issues. First, is the defendant or prosecution entitl on a lesser included offense will meet the constitutional re-

to an instruction to the jury that a predicate offense as a quirements of due process.

lesser included offense? Second, is consecutive sentencing 112 Under the double jeopardy clause of the U.S. Constitution,

barred by finding RICO predicate offenses lesser included the government may not prosecute a defendant on a lesser included

offenses, and if so, does this coincide with a policy of en- offense once there has been an acquittal on the greater offense.

. . 48
hanced penal sanction, mentioned in the RICO statute? To Nor can there be a prosecution for the greater offense after an

49 .
* 1961, 1962 (1970). See, Comment: Jury Instructions on Lesser Included Offenses,
Cee s ndi 57 N.W.L. Rev. 62 (1962-63).
46 : "enterprise" includes any indiv-
18 U.S.C. § 1961(4) (1970): en P 5 & i
idual or entity capable of holding a legal or bgneflc1al interest 5019.
in property. Case law has broadly construed Fhls term; see .
United States v. Elliott, 571 F.2d 880 (5th Cir. 1978). 1d.

52Walker V. United States, 418 F.2d 137 (1977); see alsoc United
States v. Barbeau, 92 F. Supp. 196, 199 (Alaska, 1950) aff'd
193 F.2d 945, 947 (9th Cir.), cert. denied, 343 U.S. 968 (1952);
5 Orfield, Criminal Procedure Under The Federal Rules, § 31:11
at 137 (1967).

47§ 1961 defines "racketeering activity" to include a wide range
of state and federal crimes.

4BStatement of Findings and Purpose, Pub. L. 91-452, 84 Stat.
922-23 (1970).
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In Jeffers wv.

acquittal on the lesser included offense.

United States the Supreme Court stated:

The general rule [is] that the Doub{i Jeiiaiié Clause
prohibits a State or Federal Governmfnt ;Eogas Zon—
a defendant for a greater offense after 1 as
victed him of a lesser included offense. .

e man-
The court went on to explain why the Double Jeopardy Claus

dates this result:

What lies at the heart of the Douple Jeopagii—
Clause is the prohibition agai?st mul;;gi;]piiz cu
"t " We rea !
tion for "the same offense.
that one convicted of the grea?er offiﬁzelgzgezogf?:nse,
j : tion on
bjected to a second prosecu ] :
zinge that would be the equivalent of two trials for
“the same offense."55

The court concluded by asserting that " [Blecause two offenses
are "the same" for double jeopardy purposes. . . 1t follows

that the sequence of the two trials for the greater and lesser

. . wob
offenses is immaterial. .
C. Rule 31 (c)
113 The doctrine of 'lesser included offenses developed at

common law to help the prosecution when its proof failea as to

57 . ,
some element of the crime charged. It was soon recognized to

53Jeffers v. United States, 432 U.S. 137 (1977); Brown v. United

have benefit to the defendant, since a jury may believe the

defendant guilty of something and would find him guilty of the

greater offense without the lesser included offense charge.58

Rule 31(c) of the Federal Rules of Criminal Procedure is now

. - 59 . .
the source of law on lesser included offenses. This rule is

simply a restatement of prior law.60 It provides that:
The defendant may be found guilty of an offense

necessarily included in the offense charged or of an

attempt to commit either the offense charged or an

offense necessarily included therein if the attempt
is an offense.61l

Despite the clear wording of the rule, it has been sub-

ject to different interpretations.

l. Stric: Statutory Approach

114 The key term in the rule is the requirement that the

lesser included offense be "necessarily-included" in the offense

charged. Many courts have followed a strict statutory construc-

tion approach to determine when an offense is necessarily included

in a greater offense. Emphasis is placed on the elements of the

crime:

It is always true that the greater offense contains
an element which the lesser included offense does not;
this is one of the reasons for the use of the tz-ms
"greater" and "lesser" to describe the two offenses, and

States, 432 U.S. 16l (1977).

54Jeffers v. United States, supra, 150-51.
5519. at 151.

56&9. at 151.

57

See. 2 C. Wright, Federal Practice and Procedure, § 515 at
372 (1969), and cases cited therein.
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=

> S¢ . 57 N.W.L. Rev. 62, supra. 2 C. Wright, supra, § 515 at
372. .

>9ed. R. Crim. P. 31(c).

60§§g. 2 C. Wright, supra, § 515 at 372,

61Fed. R. Crim. P. 31l (c).
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)

why the lesser is thought to be in the greater.62
Under this approach, the lesser included offense must involve

fewer of the same constituent elements than the charged greater

63

offense. Courts utilizing this approach may make their deter-

mination, as to whether two crimes are greater and lesser-
included by an examination of the elements of the crimes charged

in the indictment. It must be impossible to commit the greater

: 64
offense without committing the lesser one.

2. Fact-Element Model

415 A close variant of this strict-statutory approach is the

"fact-—element'65

approach. Here courts examine the elements of
the two crimes and the facts necessary to prove them. If the
two crimes have similar elements and the facts used to prove
the greater offense also prove the lesser one, then the lesser
offense in a lesser included nffense.66 For example, a defen-
dant is charged with assault with the intent to kill and at

trial it is shown that he used a gun in the assault. This fact

establishes all the elements necessary for a conviction of

62United States v. Brewster, 506 F.2d 62, 75 (D.C. Cir. 1.974).

63United States v. Cady, 495 ¥.24 742 (l1974). See also: Sansone

assault with a deadly weaéon. Hence, assault with a deadly
weapon is a lesser included offense.67

16 Both of these approaches focus Primarily on the elements
of the crime charged. The latter one permits some inquiry

into the actual facts shown at trial, but only to a limited
extent. Since the prosecution or defendant often may have a
strong interest in obtainind a lesser included offense charge,
the elements of the two offences are fregquently subject to
tortuous reasoning to justify a lesser included-offense charge.
Not surprisingly, this yields anomalous results and hence, the

strict statutory approach is frequently criticized as being too
rigid.68

3. Cognate Approach

117 In contrast to the strict statutory and fact-element

tests is the "cognate" test. 69 Originally, the cognate approach

examined the pleadings and permitted any offense to be charged

whose elements were alleged in the indictment, 70 Therefore,

joyriding would be a lesser included offense of grand larceny

if an automobile hagd beeri stolen.7l This approach, however,

v. United States, 380 U.S. 343 (1965). 5 Orfield, supra, § 31:
12; note 20 at 190 and cases cited therein.

64Note. Critique of Wisconsin's Lesser J.icluded Offense Rule,
Wis. L. Rev. 1979, 896, 905 (1979).

®514. at 904.

6614.
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7Koenig, The Many-Headed Hydra of Lesser Included Offenses:
A Herculean Task for the Michigan Courts, Det. Col. L. Rev.
1975: 41, 44.

%813, at 46-47.
914, at 43-44.
0.,
Tl1q,
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has been limited by many ccurts because it is too broad to be

72
fair or useful.
118 The most important formulation limiting the cognate

. 73
approach appears in United States v. Whittaker. The court

first rejected the strict statutory approach stating that:

To determine that two offenses in a given'case~are
in the relation of greater offense and lesser included
offense is not as simple as defining the elements of _
the two offenses separately and laying them side by side.

it then set up an alternate standard, which was designed to

permit the flexibility that the strict statutory method lackegd,

while providing a set of standards absent in the cognate approach:

A more natural, realistic and sound interpretation
of the scope of "lesser included offenses,". . . is
that defendant is entitled to invoke Rule 31(c) when a
lesser offense is established by the evidence adduced
at trial in proof of the greater offense, with the
caveat that there must be an "inherent" relationship
between the greater and lesser offenses, i.e., they
must relate to the protection of the same interests,
and must be so related that in the general nature of
these crimes, though not necessarily invariably, proof
of the lesser offense is necessarily presented as part
of the commission of the greater offense.?5

The court justifies this application of the rule by arguing that

the "necessarily included" language does not specify a partic-

7214,

73447 F.24 314 (D.c. cir. 1971).

74Id. at 318. Accord. United States v. Pirio, 606 F.24 908
(10th Cir. 1979)7 United States . Raborn, 575 F.2d 688 (9th
Cir. 1978); United States v. Stolarz, 550 F.2d 488 (9th Cir.)
cert. denied, 434 U.S. 851 (1977).

Pra. at 319.
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ular point in the pProceeding at which the determination is

to be made. That is, the court, under Rule 31(c), does not

ha§e to analyze only the elements of the crime charged in

the indictment, but rather, can examine both the crimes charged
and evidence adduced at trial.76 The concept of the

"inherent relationship" between the greater offense and crime
alleged to be a lesser included offense provides the necessary
guidance to make this determination.77

Y19 Courts may find this inherent relationship 1f the two
offenses pProtect the same interests’S and if proof of the lesser
offense is necessarily presented to pProve the greater offense. ’?
The requirement that the offenses protect the same interests was
designed to include crimes which were de facto closely related
even though elements analysis would not find a greater-lesser
included offense relationship. Concurrently, it eliminated the
pPossibility that any crime whose elements could be found in the
facts proven could be charged as a lesser included offense.
Although no cases have clearly defined the meaning of "same
interest", arguably this limits a finding of a greater-lesser

offense relationship proscribing the same general type of activity.

D. Supreme Court Decisions
76Id. at 318.
77£i'
78£§.
7914,
1399
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%120 These conceptual approaches to the problems of lesse
included offenses have received some attention from the Supreme

Court The (ourt seems to utilize the fact-element model out-

81 .
lined above. In Sanscone v. United States, the Court stated:

A lesser-included offense instruction.ls oniy pro-
per where the charged greater offense.rqulres the jgiéd
to find a disputed factual element wﬁlch is nogzrequl
for conviction of the lesser-included offense.

FPirst, the greater crime must contain all elements of the lesser
one and some additional elements. Secondly, the facts at trial
must prove the elements of the lesser crime and there must be
factual uncertainty over those elements unique to the greater

offense. The court, however, seems to have avoided the narrowness

: 83
of the face-element model. In Jeffers v. United States, the

Court accepted the reasoning of the Seventh Circuit that con-
spiracy to distribute heroin84 was a lesser included offense of

conducting a continuing criminal enterprise to violate the drug

85

laws. By SO, construing these statutes, the Court tacitly

encourages a broad and flexible analysis of the element of a

8OBrown v. United States, 432 U.S. 161 (1977); Jeffers v. United
States, 380 U.S. 343 (1965); Berra V. United States, 351 U.S.
131 (1956).

81

Sansone v. United States, supra, at 350.

8229. Accord Jeffers v. United States, supra, at 150.

83Supra.

8421 u.s.c. s sas.

8521 U.5.C. § 848.
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crime for the purposes of determining lesser included offenses.

E. Implementation of Lesser Included Offenses

121 Once it is determined that an offense is a lesser included
offense of a greater charged offense, the court must decide
whether the defendant or Prosecution is entitled to have the
lesser included offense charged to the jury. It is clear that
both prosecution and defendant may request that the lesser
included offense be charged.86 The Eighth Circuit in United

States v. Scharf, has best stated the requirements for the

defendants use of a lesser included offense charge. -

The following conditions [must be] met: (1) an
appropriate instruction must be reguested; (2) the
elements of the lesser offense are identical to part
of the elements of the greater offense; (3) there
is some evidence that would justify conviction of
the lesser offense; (4) the proof on the differen-
tiating element of elements must be sufficiently in
dispute that the jury may consistently find the de-
fendant innocent of the greater offense but guilty
of the lesser; and (5) a charge on the lesser offense
may appropriately be requested by either the pro-
secution or defense, 88

The court is not required to charge lesser included offenses

86Keeble V. United States, 412 U.s. 205, 208, (1973): There
was never any doubt that the prosecution could request a lesser
included offense instructicn. For some time, a defendant has
had an equal reight to request a lesser included offense:

it is now beyond dispute that the defendant is entitled to

an instruction on a lesser included offense.

87

558 F.2d 498 (B8th Cir. 1977).

881d. at 502. See: United States v. Lamartina, 584 F.2d 764
(6th Cir. 1978); United States v, Crutchfield, 547 F.2d 496

(9th Cir. 1977); United States v. Madden, 525 F.2d 972 (5th Cir.
1976); Governor of Virgin Islands v. Carmona, 422 F.2d4 95 (34

Cir. 1970); 5 C. Wright, supra, § 515.
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sua sponte, there must be a request from a party to do so.

Although once requested it is a matter of discretion for the

trial court, reversible error will be found if a lesser included
offense request is improperly denied. Therefore, if there is
dispute over factual elements which distinguish the greater and
lesser crimes, the lesser included offense charge should be
given. There is some support for the idea that the trial
court must give a lesser included offense charge if the evidence

and crimes charged indicate that it might be successful, even if

neither party requests it.go

argument under Federal Rules of Criminal Procedure 52(b), that

i1s, the plain error rule.91 A defendant is not entitled to a

lesser included offense charge if the factual elements to be

resolved for both offenses are the same.92

F. Lesser Included Offenses and RICO

122 Very important questions arise when the above described

law of lesser included offenses is applied to a RICO prosecution.

Are RICO predicates lesser included offenses of the RICO offense? [

If so, then the defendant may obtain a lesser included offense

A defendant certainly can make this .

89, .

SuUZ;FeS States V. Lamartina, supra; United States v, Crutchfield,j
Pra; United States v. Madden, supra; Governor of th i i '

Islands v. Carmona, supra. irgin

30 .

5 C:AW;lght, supra, § 515.
91 o
Id. Fed. R. Crim. p. 52(b).

92 : )
Sansone v. United States supra, at 349-50; United Sta
’ p ; tates v.
Thomgson, 492 F.2d 359 (8th Cir. 1974); 65 Geo. 1. J. 4:5 (1976).
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charge and the prosecution a conviction on the predicate offense
(if a federal crime is used as a predicte) if the RICO convic-
tion fails. This result, however, will vitiate the enhancea
penal sanctions of RICO by making consecutive sentencing imposs-
ible.93 These competing considerations are resolved by an
examination of the statute and its purposes. Additionally, it
is unclear whether the law of lesser included offenses permits

a finding of a lesser included -- greater offense relationship

where the predicate offenses are completely different from the

greater offense.

l. Statutory Znalysis

23 Discussion of this problem must begin with an examination
of the statute. The statute clearly states that, "Nothing in
this title shall supersede any provision of Federal, State or
other law imposing criminal penalties or affording civil
remedies in addition to those provided in this title, "4
Although this language has received no judicial commentary,

i1ts undermines a finding of a lesser included offense.

status for predicate offenses. Each federal RICO predicate
offenses has a congressionally mandated Penalty structure.

If RICO predicate offenses are lesser included offense of the
RICO charxrge then their pPenalty structure will be ignored due to

the constitutional bar on consecutive sentencing for lesser

93See the discussion of the Rone decision, infra, at § 24

%5 904; United States v. Aleman, 609 F.2d 298, 306 ( 7¢p Cir

1403
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95 £ Section 904 tee;ipg statutes were designed primarily as an
. jed and gr-sater offenses. The language o ! additional tool for the prevention of rackete
include s activity, which consists in part of the commi.
of a number of other crimes. The Government is not
required to make an election between seeking a con-

victicn under RICO, or pProsecuting the predicate

offenses only. Such a requirement would nullify

the intent and effect of the RICO prohibitions. .

- - Congress clearly intended the Act to provide for

hew penal prohibitions and enhanced sanctions. If we

were to accept appellants' theory that sentences im-

posed for the predicate offenses may not run consecu- -
tively, then Congress' purpose would be thwarted.

If the RICO sentence must run concurrently with a

sentence for any predicate crime, there would be no
"enhanced” penalties. A conviction under RICO would,

ering

federal remedis=s applicable to each predicate offense.

124 The lancguage of the RICO statute$ individual provisions
also supports & finding that predicate offenses are not lesser
included offensies in another important way. The "Statement of
finding and pu-pose" of RICO states that, "[I]Jt is the purpose

of this Act to seek eradication of organized crime in the United

i in fact, grant immunity for the offenses charged in
States by providing enhanced sanctions and new remedies to the "pattern of racketeering." With the maximum penal-
I - ) - ties for RICO violations much less than those might be- -

deal with the =nlawful activites of those engaged in crganizeq Wi x - - Obtained for the series of predicate crimes (18 USC §

€ - 1963), the RICO statutes would be rarely used.98

. W96 o vasis added). The possibility of obtaining en-
crime: o d if th dicate offenses . ~ Hence, two important aspects of the RICO statute support a finding
ior.s i tically reduced i & predic *
hanced sanctior.s 1s drama that ) ) .
predicate offenses are not lesser included offenses.

re considered lesser-included in the RICO charge. This is due

a

) 2. RICO and Approaches to Rule 31 ({c)
to the above-mentioned constitutional restriction on consecutive
o &

125 A statutory analysis tends to preclude an examination of
sentencing of lesser -included and greater offenses. For this

the law of lesser included offenses with respect to RICO predicates.
reason, a strong policy argument exists to bar predicate offenses
'

Nonetheless, this body of law, discussed above,

may support a
from being lesser -included. A recent decision, United States v.

finding that RICO predicates are mot lesser included offenses.
Rone97 states it thusly:

The strict statutory and "fact-element"

approaches to lesser
There is nothing in the RICO statutory scheme

which would suggest that Congress intended to preclude
separate convictions or consecutive sentences f9r a
RICO offense and the underlying or predicate crimes
which make up the racketeering pattern. The reake-

included offenses would seem to include RICO predicates. RICO

requires proof of each element of two predicate acts before the

"greater" RICO conviction can be obtained. 9 However, there is

9SJeffers v. Tnited States, supra; Brown v. United States, supra.

96statement of Findings and Purpose, Pub. L. 91-452, 84 Stat.
922-23, (1570).

97598 F.2d 564 (9th Cir. 1979); United States v. Aleman, 609
F.2d4 298, 306 .7th Cir. 1979).

?81a. at 571-572.

918 u.s.c. §§5 1961, 1962 (1970).
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no identity of _interests or actions between the two predicate
offenses 100 qrhe strict statutory approach stresses that 1t
f .

rust be impossiible to commit the greater offense without also

101
committing the lesser offense.

This requirement contemplates
that the two crimes be closely related in the type of activity
they prohibit. Clearly, it would be possible to commit a RICO
violation by cc:mmitting a variety of different acts which would
serve as RICO p'redicates.

126 The cogn.ate approach as explicated by the "Z»I_hittakerlo2
opinion would & 180 exclude RICO predicates as lesser included
offenses. The language of this opinion stresses the "inherent
relationship" b=tween the two offenses.lo3 Emphasis is placed
on the fact thet the two offenses protect the same interests.
RICO p%edicates protect quite different irtecests; thus

extortion, mail fraud, wire fraud, etc., are not farily

included by this approach either.

127 The lescer included offense doctrine developed from crimes
which had degrceSlO4 to include crimes which were closely related.

RICO predicates do not comfortably fit within that scheme.

1
¢001d.

lOlDet Co]_leqo of L. Rev. 1975:41 (1975)0

lOZUnited States V. whittaker, supra.
United otatt

1034,

4 .~y
10 2 prfield, s2pra.
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However, since there is no express prohibition in Rule 31(c) or

in judicial language excluding RICO predicates from the scope of

lesser included offense law, it is possible to argue that RICO

predicates are lesser included offenses. This argument should

fail, however, if the purposes of the statute are considered.

III. RICO and Criminal Venue

128 At present RICO prosecutions are subject to the general

federal law of venue. The RICO statute contains no criminal venue

provisions. Although no RICO prosecutions have failed dQue

to an inability to satisfy venue requirements, the law of venue

is inadequate for RICO purposes.

106 to determine proper venue. But

The federal rules utilize the

"crime committed" formula

where is the proper venue for a RICO charge whose predicate

offenses have been committed entirely within different districts?

No clear answer emerges from existinag law.

129 RICO venue problems stem from its inclusion of many
defendants and offenses within a single charge. Fortunately,
adequate venue provisions have been established for the crime of
conspiracy which has many of the same characteristics. Conspiracy

venue law is broad and permits trials to take place in a wide

107

variety of districts. This approach provides an excellent

RICO does contain a special provision for issuance of sub-

poenas in both civil and criminal proceedings. See. 18 U.S.C.
§ 1965(c) (1970). -

106p.3. R. Crim. P. 18.

107See discussion of conspiracy venue, infra. 438.

pasme

1407



e —

s T
T S

model for RICO. Adoption of this would permit the RICO charge to

limitatiqns.on the sovereign's use of judicial proceedings for

political purposes. Venue assumed a special importance to the

i done to further the criminal . ‘ '
be tried whersver an act had been American colonists who resented that many offenses committed in

: ; i oper for one . . .

enterprise being prosecuted. Hence, if venue was prope the colonies were tried in Engla'nd.lll For this reason, the rights
; i i for the RICO . . . . . .

predicate offense, it would certainly be proper fo of venue and vicinage appear prominently in the Constitution.t12

charge. As with conspiracy, substantive offenses which appear This reflects a fundamental belief that it is unfair to subject

in the RICO charge as predicate offenses, could be tried with a person to the economic and physical hardships attendant on a

the RICO charge only if the requirements of the general federal 113

trial held in a distant forum.

venue law were met. B. Constitutional Provisions

An examination of current venue law will reveal tﬁe 4§31 Article III, §2, clause three, provides that crimes will

special problems raised by RICO. be tried in the state where committed, and the Sixth Amendment

A. History of Criminal Venue

says that the accused shall be tried by an'impartial jury of
130 The basic requirement of the federal law of venue dictates

the state and district where the crime was committed.
108

that a crime be prosecuted where it was committed. The defen-

"Literally read, the Sixth Amendment guarantees a jury of

dant's right to be tried where the crime was committed evolved . . ) ,
n rig the district and not a trial in the district."!® courts have

from the English common law right to a trial by a jury selected

109 .
from the vicinage. At first, vicinage guaranteed that jurors,

who actively participated in judicial proceedings, were personally g

110 o ' ’ 1112 Orfield, Criminal Procedure Under The Federal Rules, § 18.3
familiar with the parties and issues of the trial. Later, . B . at 728 (1966).

when juries based their verdicts on the evidence at trial rather lle.S. Const. art. III, § 2 cl. 3; U.S. Const. amend. VI.

than personal knowledge, vicinage and venue were important as 13United States v. Flaxman, 304 F. Supp. 1301, 1304, (S.D.N.Y.

1969): In order that the defendant be tried before the most
. informed jury, the Sixth Amendment directs that trial be had
- T - among those who know the local conditions surrounding the crim-
‘ ' 1 inal acts and who should thus be able to draw the most accurate
inferences from the evidence presented at trial. The venue
provisions seek to avoid prejudice to a defendant's case that
might well result from facing trial in a place where it would
be difficult to obtain witnesses and prepare for trial. See.
Blume, supra; Orfield, supra.

114

108,.4. R. Crim. P. 18.

l09See 1 C. Wright, Federal Practice and Procedure, § 301 at
577 (1969); Blume, The Place of Trial of Criminal Cases:
Constitutional Vicinage and Venue, 43 Mich. L. Rev. 59 (1944).

U.S. Const. amend. VI.

115

Orfield, supra, § 18.3.
lloBlume, supra. r !
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construed it, however, to guarantee the defendant the right to

3 . > 'tt d 116
trial in the state and district where the crime was committed.
Article III, §2, and the Sixth Amendment allow venue to be
changed by legislative means. 117 Specific venue provisions are
117a

controlling but they must meet constitutional requirements.

C. Federal Rules of Criminal Procedure: 18

32 These provisions of the Constitution are embodied in

Rule 18 of the Federal Rules of Criminal Procedure: "Except as
otherwise provided by statute or by these rules, the prosecutu?37b
shall be had in a district in which the offense was committed." )

The crucial concept lies in the "crime committed" formula of

the rule. Once it is determined where the crime was committed,

ll6ld. § 18.4 at 729: This seems sensible since if the defen-
dant asserts his constitutional right to a trial by the jury
of the vicinage, he may not be tried in any other district

than that in which the crime was committed since only there

can such a jury be impaneled.

117
1l17a

Id. § 18.5 at 731.

Id. See also; 1 C. Wright, supra, § 302 at 587: Congress
lacks power to provide for trial in a district other than that
which the offense was committed, but this is not a significant
limitation on congressional power. By altering the verb in a
statute it may alter the nature of the offense, and thus the
proper venue,

lljh’Fed. R. Crim. P. 18 (1966} (full text):

Except as otherwise permitted by statute or by these
rules, the prosecution shall be had in a district in which
the offense ‘was committed. The court shall fix the place of
trial within the district with due regard to the convenience
of the defendant and the witnesses.

1410

a finding of proper venue is simple.118 This determination

depends on the verb used in £he statutory definition of the

offense;119 a tremendous variety of definitional verbs exist.

A partial list of these verbs includes: accepting, receiving,

promising, offering, making, presenting, mutilating, and issuing.

Hence, generalizations about the venue possibilities of different
120

crimes are difficult to make. In RICO prosecutions, venue of

predicate offernses can only be determined, under Rule 18, by a

"nice" analysis of the definitional verbs of the offenses.

D. Continuing Offenses -

133 Many crimes, especially complex ones like those contemplated
by the RICO statute, are committed in more than one district.

18 U.S.C. § 3237 states that venue will lie in any district in
which an offense was begun, continued, or completed;lzkhis
continuing offense venue provision also provides for offenses

involving the use of mails or of transportation in interstate

118 .

. See 'Abrams, Conspiracy and Multi-Venue in Federal Criminal
Prosecutions: The Crime Committed Formula, 9 U.C.L.A.L. Rev.
751 (1962): See also; 1 C. Wright, supra, note 15 at 584;

—

OFfield, supra; Orfield, Venue of Federal Criminal Cases, 17 U.
Pitt. L. Rev. 375,

119

‘l C. Wright, supra, at 584 (Quoting Judge Dobie): All federal
crimes are statutory, and these crimes are often defined, hidden
away amld pompous verbosity, in terms of a single verb. That
essenFlal verb usually contains the key to the solution of the
question: In what district was the crime committed. See.

Dobie, Venue in Criminal Cases in the United States District
Court, 12 Va. L. Rev. 287 (1926).

120l C. Wright, supra, at 586.

12118 u.s.c. s 3237 (1948).
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or foreign commerce; venue can lie for those coffenses in any
district from, through, or into which such commerce or mail
moves.122 A continuing offense has been described in this

manner:

A continuing offense is a continuoug, unlgwful

act or series of acts set on foot'by a single im-

pulse and operated by an unintermittent force,

however long a time it may occupy. Where sgch'éf

act or series of acts runs th;ough several juris

dictions, the offense is committed and cognizable

in each.123
Offenses such as kidnapping, receiving stolen property, and
conspiracy are ordinarily continuing offenses, while the crimes
of burglary, arson, rape, and murder would not be considered
continuing offenses.124
134 Application of continuing offense venue to factual situ-
ations raises a problem of interpretation: where and when does
an offense begin? Generalizations about the case law are
difficult to make, because the venue problems in any particular
case will depend on the statutory language of the offense. One
court has approved venue in a district where a scheme (not a
conspiracy) to defraud in the sale of securities through the use
of mails was formed, but where no mailings had occurred. Venue

. 125
was also proper where the use of the mails had occurred.

123Armour Packing Co. v. United States, 153 F.1l, 5-6 (8th Cir.),
aff'd 209 U.S. 56 (1907).

124

Abrams, supra, at 790.
125

United States v. Coshin, 281 F.2d4 669 (24 Cir. 1960).
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135 Since a RICO conviction requires proof that a pattern of

racketeering activity affected interstate commerce, it is likely
that many predicate offenses charged will be continuing ones.
For this reason 18 U.S.C. § 3237 is an extremely valuable pro-

vision since it allows for a finding of venue in many districts.

E. Offenses Outside District

436 Special problems may arise where a continuing crime takes
place, in part, outside of the territorial boundaries of the

United States or in some other manner which makes it difficult

to locate the crime for venue purposes.

137 "Article III, Section 2, of the Constitution lays down
the rule that if an offense is "not committed within any State,

the Trial shall be at such Place or Places as the Congress may

by Law have directed %% g U.S.C. § 3238 provides statutory

definitions to the constitutional mandate:

The trial of all offenses begun or committed upon
the high seas or outside the jurisdiction of any par-
ticular State or district, shall be in the district in

which the offender. . . is arrested or first brought. .127

In United States v. Jackson,128 smuggling of heroin into the

United States was considered a continuing offense and venue was
properly laid in the district where the package of heroin first

entered the country and in the district where the package

126) ¢. wright, supra, § 304 at 594.
12718 u.s.c. § 3238 (1948).
128

482 F.2d4 1167 (10th Cir.), cert. denied, 414 U.S. 1159 (1973).
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5 . conspiracy venue is tl .
has less direct requirement of an overt £
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: 12
Venue under the laws of conspiracy
related to the conspiracy It need £ b
. no e illegal .
, lmportant,

clear.
application to current RICO prosecutions, but may provide an complex, or 1
, or logically related
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can constitute an omission to act 135 A
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439 18 U.S.C. § 371 m
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: If overt acts committed in furtherance of the con-

agreement was made or in any district where any overt act .
spiracy are ch
ar 3 .
ged as substantive offenses, venue as t
s to each

of the conspiracy was committed.131 The seminal

in furtherance
132

case of conspiracy venue law is Hyde V. United States,

133Id.

134Ab
rams, supra, at 765:
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of importance 2? giggtgﬁi.P§FPOSe is ngz mezgiizgtg;n of the
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simple and commonplace actgvit;nd innocent; or that it is ZI
135 ‘ :

: e act requirement h
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, at least in
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o ; ith
f effecting the object of conspiigczas done wi the purpose

where venue was permitted in a district where one conspirator

Lt :
P—— .
.
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sy

i

129,5 y.s.c. § 371

i30Abrams, supra, at 753.

131
The common 1
was sufficient to const

aw had no overt act requirement; agreemenﬁ alone

itute the crime of conspiracy-.
135a .
United States v. H
1948); United State ughes Tool Co., 78 F
’ tes v. Choate ! . Supp. 409 (D -
, 276 F.2d 724 (5 - . Hawaii
: th Cir. 1960)

132
225 U.S. 347 (1912) .
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particular substantive offense must be found independent of the
conspiracy charge.136 The cénspiracy charge can be joined with
any one substantive offense that was also an overt act, but
joinder of the other overt acts charged as substantive offense
will not necessarily be permitted. Venue for overt acts tried
as substantive offenses will be governed by the venue provisions

of Rule 18 and § 3237.

G. Venue and RICO

142 The venue problems in a RICO prosecution are the same as
in any other crime: where was the crime committed. To answer,
it is necessary to ask what law governs. If venue for the RICO
charge with its predicate offenses A and B is determined on the
basis of Rule 18 and § 3237 there will be two possible results.
Venue for A and B may be found in the same district. Hence, it
is correct to state that the RICO crime was committed in the
district in which venue can be found for both predicates. This
may happen somewhat infrequently when a large number of counts
are involved. The other possible result would be that venue
could be found for only one predicate offense. Does this mean
that the RICO charge (as opposed to a substantive charge) could
not be brought at all, since the crime, for venue purposes, was
not committed anywhere? And since no two predicate offenses were

commi tted in the same district, prosecution is barred. It is

entirely reasonable that if each predicate offense is also charged

as a substantive offense, it would be impossible to try the RICO
and all substantive counts in the same proceeding. But it seems

questionable to say that a RICO charge, which might be proven,

1416
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could not be brougkt due to operation of venue laws.

1. Relevance of Conspiracy Venue Law

143 The law of conspiracy developed to counter the peculiar
threats inherent in crimes committed by an organized group of
individuals. Unlike crimes committed by a single felon; murder

or robbery, for example - conspiracy crimes may take Place in

several different districts and involve actions by conspirators
which are not illegal in themselves. Yet these actions are
connected by a single illegal purpose. For this reason, it was
necessary to create a crime which recognized this problem.

RICO was designed to combat "highly sophisticated, diversified,
and widespread activity that annually drains billions of dollars
from America's economy by unlawful conduct and the illegal use
of force, fraud, and corruption."137 RICO, 1like conspiracy,
attempts to attack crime involving a group of individuals
engaged in a variety of criminal activities.

§144 The law of conspiracy and RICO are closely related by
nore than the type of activity and defendants they try to reach.
An analogy can be drawn between the law of conspiracy and the
substantive RICO violations (§ 1962 a, b, c).138 The concepts

of erterprise and pattern, like the agreement to conspiracy, can

136Id.

137Statement of Findings and Purpose, Pub. I. 91-452, 84 Stat.

922-23 (1970).
13

“18 u.s.c. s 1962, (a), (b)) (&) (1970).
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serve to hold together many different types of crimes, commi tted
in many different places. The predicate offenses that make up
the pattern of racketeering related to +the enterprises can be
considered like the overt acts committed in a conspiracy. The

predicate offenses are acts done to further the common scheme

just as overt acts are done to further the goals of the conspiracy) .

445 Conspiracy venue law is designed to cope with the venue

problems associated with the prosecution of group crime. Since
RICO has the same objective, it seems logical and necessary to

utilize the same type of venue provisions.

2. Venue and RICO Objectives

146 Further, the purposes of RICO clearly would be thwarted
by restrictive venue rules. The statute mandates that “"the
provisions of this title shall be liberally construed to effec-

tuate its remedial purposes."139

Since most criminal statutes
are narrowly construed, this provision indicates the intention
of Congress to fashion a statute which broadly and flexibly
approaches the problems of organized crime and other forms of
group crime. A second related aspect of RICO is that by making
a pattern of racketeering activity an element in the crime, the
entire pattern of criminal‘activity must be placed before the

140

court. By so structuring the statute, Congress clearly de-

39
13%0it1e IX, § 904, 84 Stat. 947(a). See United States v.
Kaye, 556 F.2d 855 (7th Cir.), cert. denied, 434 U.S. 921 (1977).

140g0¢ discussion of joinder and severance under RICO, infra,
for the mechanics of this process.
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sired that crimes which were a part of a criminal enterprise,
wherever they occurred, be tried in the same proceeding.
Therefore, the purposes of RICO would be frustrated by an appli-
cation of venue law which took no account of the s£atute's ob-
jectives. Broadening venue for RICO, either by judicial
development or congressional action, would mean that the RICO
crime would be committed in any district where a significant act
in furtherance of the criminal enterprise occurred. This would

effectuate the statute's overriding purposes and be consistent

with existing constitutional and statutory probisfons.

While it follows that RICO could be tried anywhere where an
overt act occurred relating to its commission, it does not
follow that separate charges of the predicate offenses could
be joined with the RICO count. Venue for them would have

to be separately determined, as in the case of conspiracy
charges and substantive counts.

IV. RICO and Joinder

A. Introduction

147 Joinder and severance under the federal rules play a cru-
cial role in facilitating and shaping trials in complex criminal

prosecutions involving multiple counts and defendants. 14l The

14l 4. R. Crim. P. 8, 13, 1l4.
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structure of RICO avoids many of the potential limitations im-
posed by the federal laws of joinder and severance. Since RICO
predicate offenses are an integral part of the RICO crime, they
do not need to be "joined" as would otherwise be required by
Federal Rules of Criminal Procedure, Rule 8(a). Similarly,
predicate offenses as well cannot be "severed" as permitted by
Rule 14. Since joinder and severance have tremendous strategic
importance for the prosecution in bringing all aspects of a
criminal enterprise before the court, these special RICO pro-
visions have profound implications. To see why, it is necessary
to examine the existing law of joinder and severance.

B. Iaw of Joinder

1. Joinder of Offenses

148 Joinder of offenses in one indictment against one defend-
ant is governed by Kule 8(a) of the Federal Rules of Criminal
Procedure which states that:

Two or more offenses may be charged in the same
indictment or information in a separate count for each
offense if the offenses charged, whether felonies or
misdemeanors or both; are of the same or similar
character or are based on the same act or transaction
or on two or more acts or transactions connected to-
gether or constituting parts of .a common scheme or
plan. 142

The 'same or similar character"test of Rule 8(a) joinder

is the most liberal, conceptually, of the offense joinder tests.

142, 3. R. Crim. P. 8(a).

1420

The relationship between the two crimes joined under this test

need not be as close as under the other tests of offense joinder.

Same or similar character test joinder will be permitted when
the offenses are of the same type (e.g., two bank robberies),

or they involve the same modus operandi, or when the evidence

as to the two counts substantially overlaps.143

149 Joinder of offenses under Rule 8(a) can be sustained when
the joined offenses are based on the same act or transaction.

In United States v. Parkl44 the word "transaction" was defined

to mean an act or series of acts that néed only be connected
logically. 1In Park, the court upheld joinder of a gun and drug
charge, because they were both discovered during a search of
apellants apartment.145 Related acts will be joined when they
stem from the same transaction. Thus, perjury, unlawful posse-
sion of a stolen treasury check, gnd uttering the check were
properly joined, because they were logically connected to the
theft and cashing bf the check.146

450 The final test of offense joinder under Rule 8(a) permits

joinder where two or more acts are connected together or form

parts of a common scheme or plan. In United States v. Isaacs,

143

See Decker, Joinder and Severance in Federal Criminal Cases:

An Examination of Judicial Intexpretation of the Federal Rules,
53 Notre Dame Law. 147, 149-54 (1977-1978) and cases cited
therein.

144531 F.2d4 354 (5th Cir. 1976).

14514, at 761.

1463 ted States v. Jamar, 561 F.2d 1103 (4th Cir. 1977).
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perjury and a variety of substantive counts concerning race track

stock fraud were joined because "They are all connected with,
or arose out of, a common plan to corruptly influence the
regulation of horse racing."l47

2. Joinder of Defendants

51 Joinder of defendants in a criminal indictment is set
forth in Rule 8(b) of the Federal Rules of Criminal Procedure.148
Rule 8 (b) covers either of two situations: multiple defendants
charged with one crime; or multiple defendants charged with
several crimes. The significant difference between Rﬁie 8(a)

and Rule 8(b) is that the same or similar character test no
longer serves as a basis for joinder under Rule 8(b). Addition-
ally, joinder of offenses and defendants is always determined

149

by Rule 8(b) when more than one defendant is prosecuted.

Offenses may be very similar in type of crime or modus operandi,

but joinder will not be permitted on this basis if multiple
defendants are involved. The other two tests for Rule 8(b)
joinder are the same as those in Rule 8(a) and the standards re-
quired in Rule 8(b) joinder are substantially the same as those

described in determining the propriety of joinder of offenses

1470nited States v. Isaccs, 493 F.2d 1124, 1159 (7th Cir.),
cert. denied, 417 U.S. 976 (1974). See also: United States v.
Webster, 437 F.2d 327 (3d Cir.), cert. denied, 402 U.S. 932
(1970).

148

Fed. R. Crim. P. 8(b).

1497 c. Wright, supra, at 304; Decker, supra, at 154.
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under Rule 8(a).150

§52 In multi-count, multi-defendant indictments, conspiracy
is often charged and can properly serve to cement together
crimes and defendants whose interrelatedness might otherwise

seem too weak for joinder.181

If properly joined at a pre-trial
stage, Jjoinder of defendants and offenses will survive the dis-
missal of the count that served as the original basis for Jjoinder,
whether it be a conspiracy count or another count.

53 Of course in any joinder case, serious philosophical and
evidentiary concerns are at stake. The thrust of the law is

to individualize guilt, and trials where many defendants are
joined together on many different counts pose serious difficul-
ties in realizing the ideal of the individuation of guilt. A
defendant may rightly fear that the jurors will be prejudiced
against him,.or confused, by evidence introduced against a co-
defendant%52 Further, defendants may be hampered in their
efforts to present a defense, because their co-defendants, who
might otherwise testify on their behalf, will refuse to take

. . . . 5
the stand in fear of opening themselves up to cross—examlnatlon.l 3

150Decker, supra, at 154.
15129. at 158-60; See: Johnson, supra; Abrams, supra.
152

See e.g., United States v. Hoffa, 349 F.2d 20 (6th Cir. 1965),
aff'd, 385 U.S. 293 (1966); Kata v. United States, 321 F.2d 7,
cert. denied, 375 U.S5. 903 (1663).

153500, United States v. Mclaurin, 555 F.2d 1069, 1074 (5th
Cir. 1977), for discussion of misjoinder for prejudice and
dangers of joint trials. See also, United States v. Elliott,
supra; United States v. Malatesta, 583 F.2d 748 (5th Cir. 1978).

1323




Balanced against these justifiable concerns of the defendant
are the interests of the government in the most economical and
convenient prosecution. If joinder were not permitted, pro-
secutors would be required to bring many different trials all

involving substantially the same evidence.

C. RICO and Joinder

154 A typical RICO prosecution involves a RICO charge with
its predicate offenses and separate substantive charges for each
predicate offense where the predicate offense violates a federal
statute. Separate counts where the offenses are state violations,
of course, cannot be joined and tried in a federal court. The
law of joinder, outlined above, functions here in two ways.

With the substantive offenses, normal joinder prov;sons apply.
Since these substantive offenses arise out of the same criminal
enterprise, their joinder provides few difficulties.154 These
substantive offenses, however, can be misjoined and may also be
severed under Rule l4.155 The law of joinder does not apply to
the predicate offenses of the RICO charge. Rather the RICO
statute itself determines whether these offenses and defendants"
may be djoined.

1. RICO Enterprise as Joinder

¢55 Consideration of joinder of the predicate offenses in

1545¢0e 128 et. seq. for discussion of the possible venue pro-

———

blems raised by such joinder.

155 . . .
St e Folizwiag section on Severance for fuller discussion.
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RICO cases requires clarification of two key concepts of the
RICO statute. The pattern of racketeering that is a regquired
element of a RICO violation must be comprised of at least two
predicate o ffenses which need not be related to each other. 1In
order to form a pattern of racketeering, the predicate offenses
need only be related to the enterprise engaged in interstate
commerce, whose conduct or operation the pattern of racketeering
is affecting.156

156 The enterprise concept of the RICO statute is somewhat
analogous to the common scheme or Plan element of Rule 8 joinder.

Nevertheless, the RICO enterprise requires an association in

fact that "furnishes a vehicle for the commission of two or
more predicate offenses."157 ghe RICO enterprise concept can

include a highly diversified criminal activity, loosely connected
and joined together by a desire to "make'money."158 In United

States v. Elliott a wide variety of different crimes, involving

different people and committed over several years, were found
properly joined, because they were all part of a pattern of
racketeering used to conduct the affairs of an enterprise (RICO
§ 1962(c)). If the RICO enterprise concept did not exist, mis-
joinder might have been found in the Elliott case. The acts of

racketeering alleged in Elliott could have been deemed unrelated

156Unitced States v. Elliott, supra.
157
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to one another and therefore inadeguate to meet the requirement

of Rule 8(b) joinder 159 permits the jury to examine the entire scope of the alleged

157 The importance of the "enterprise" concept, as a surrogate activity. An excellent example of how this might be used appears
160 : - 162 )

for joinder, can be seen in United States v. Sutton, where in the case of John Connally. Connally was charged with three

the court determined that the concept of enterprise did not offenses: (1) accepting two $5,000 payments for influencing the

. . S 3 ' . . . .
include illegitimate enterprises. The court then threw out the ecretary of Agriculture's decision to raise the milk support

. ice; (2) c i i .
substantive RICO count because the RICO enterprise was not price; (2) conspiracy with Jake Jacobson to obstruct a grand jury

' Lgati ; ' ury 16
legitimate, and also determined that the three hundred and twenty investigation of graft; (3) perjury before the grand jury.163

. .. The ial jud ' i
nine counts were improperly joined. The Court reasoned that the trial court judge granted Connally's motion to sever the

o - . erjur unt from th i . i
various offenses alleged could be divided into approximately perjury co e corruption charges. By so doing, an

) . . important aspect was removed from the jury's considerati
four separate categories of crimes which could not meet the test P P Jury ation,

.. . . i.e. did C ally lie bef i 2
of Rule 8(b) joinder without the connection between defendants e. did (onnally e before the grand jury. Had the jury been

_ . considering this issue along with the ot , it i i
and offenses supplied by the § 1962 (c) and RICO conspiracy charge. J K others, it is possible

) . o ) ) that the credibility of Connally's story would h
The Court stated that crimes within the various categories might o Y Y ave seemed less

.. . . . . compelling. This 1s important where a prominent itici i
be joined but joinder between the categories of crimes simply P d P Pre nt politician is

) indicted, since he may have an establishedqd tati i
could not be upheld without the RICO charges.161 ’ Y reputation which
makes his assertions at trail seem a pri i i .
2. RICO and Connally Prosecution 2 prioni crediblie Connally
) was acquitted and the perjury charge was dropped.
458 The value of the enterprise concept in RICO to the d peXIuLY J PP

_ . o o ) Under RICO, the perjury charge, at least arguably, would
prosecution of organized criminal activity 1is very great. It

. . ., 164
) o be obstruction of Jjustice and hence a predicate offense.
allows a large variety of offenses to be joined and thereby

l6281akey, Technhigques in the Investigation and Prosecution of

159 -
Organized Crime: Manuals of Law and Procedure, Joinder and

Without the conspiracy and substantive RICO allegations, it

is probable that the court would have found a series of inde- Severance, (1979).
rendent conspiracies. 163
0 Id. at y32.
605 F.2d 260 (6th Ccir. 1979). 164
le1 United States v. Griffin, 589 F.2d 200 (5th Cir. 1979);
1d. contra, United States v. Essex, 407 F.2d 219 (6th Cir. 1969).

1426 1427




e S

R

Under these,cirqumstances, Connally could not have severed the
perjury charée as a predicate offense of the RICO charge. It
could have been severed only as a substantive count. The result
would be that the jury would have heard evidence about Connally's
possibly false testimony to the grand jury. With this evidence,
a conviction may have resulted. Significantly, an important
defense tactic ~— Seéverance- would have been vitiated.

165

Interestingly, in United States v. Isaacs, the former governor

of Illinois and Court of Appeals judge was convicted on corruption
charges where the perjury count was not severed.
160 Joinder problems frequently thwart the prosecution of

large enterprise crime. The structure of RICO removes many

of these problems.

V. RICO and Severance

A. General Provisions of Rule 14

161 Closely related to the question of joinder is that of
severance. Severance is provided'for by Rule 14 of the Federal

. 166 . .
Rules of Criminal Procedure, which is a restatement of prior

law.167 Courts rarely grant severance}GBTherefore, the defendant

1
65United States v. Isaacs, supra.
166peq. R, Crim. P. 14. .
l671 C. Wright, Federal Practice & Procedure, § 221 (1965).
168

2 Orfield, Criminal Procedure Under the Federal Rules. § 14
et. seqg. (1966); 1 C. Wright, Federal Practice and Procedure,

§ 221 at 431 (1969); 66 Journal of Criminal Law and Criminology
44, 47 (1975).
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has a heavy burden to prove that Jjoinder was prejudicial and

hence that severance should be granted:l69

It is imperative to recognize on appeal Rule 14
prejudice is conceived only in terms of constitutional
dimensions. It is most frequently identified as that
prejudice which violates a defendant's right to a fair
trial. 170

Nonetheless, it is a persistent argument on appeal from a RICO

conviction. 171

162 Severance is mandatory if the original joinder was improper

and reversible error is committed if it is not granted.l72 A

few appellate courts have applied the harmless error rule where

improper denial of the defendant's severance motion resulted in
.. 173

no prejudice.

63 If the original joinder is proper then Rule 14 allows the

court discretion to sever defendants or offenses, i1f prejudice

169See United States v. Mclaurin, 555 F.2d 1069, 1074 (5th Cir.
1977), for the best discussion of misjoinder and prejudice under Rule
14. See also; United States v. Elliott, supra; United States v.
Malatesta, 583 F.2d 748 (5th Cir. 1978). '

17053 Notre Dame Lawyer 147, 178 (1977); see also; United States
v. Chovanec, supra.

l7lUnited States v. Aleman, 609 F.2d 298 (7thCir. 1979); United
States v. Grzywacz, 603 F.2d 682 (7th Cir. 1979); United States
v. McLaurin, 557 F.2d 1064 (5th Cir. 1977); United States v.
Vignola, 464 F. Supp. 1091 (1979); United States v. Chovanec,
467 F. Supp. 41 (S.D.N.Y. 1979); United States v. Thevis, 474
F. Supp. 117 (N.D. Ga. 1979).

l72McElroy v. United States, 164 U.S. 76 (1896); Tillman v.
United States, 406 F.2d 930 (5th Cir.) vacated on other grounds
as to one defendant and cert. denied as to all others, 395

U.S. 830 (1969).

l73United States v. Parson, 452 F.2d 1007 (9th Cir. 1971).
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is shown.174 Genérally, courts will attempt to balance the
needs of judicial economy -expediency and cost -with the poten-
tial of prejudice to the defendant.l75 Many argue that the
interests in economy are given too great an emphasis by the

courts.176 But as long as the same evidence is to be used at

both trials,l77 and there is a limited chance of significant

jury confusion, courts will not grant severance. The decision

of the trial court will be reversed only if there has been an
e . 178
abuse of discretion.

164 Severance may be requested by the government or the

179

defense. The cases do not clearly indicate whether failure

to make a motion for severance waives the right to raise that

17 rew v. United States, 331 F.2d 85 (D.C. Cir. 1964); Roth
v. United States, 339 F.2d 863 (10th Cir. 1964); 1 o Wright,
supra, § 221 at 432,

'75united states v. Rrogers, 475 F.2d 821, 828 (7th Cir. 1973);
United States v. Andreadis, 238 F. Supp. 800 (E.D.N.Y. 1965).
176 . .

Note, Joinder of Substantive Offenses and Perjury in One
Indictment, 66 J. Crim. L. & Criminology 44, 47 (1975)

177

United States v. Jones, 374 F.2d 414 (2nd Ccir. 1967).

178 .
See. E.g., Opper v. United States, 348 vu.s. 84 (1954);
United States v. Turcotte, 515 F.24 145 '

(2nd Cir. ] i
432 0.5. 1032 (1975). r.) cert. denied.

179 Fed. R. Crim. P. 14.

government will seek severance less often sin

termines the parties and issues to be tried b
indictment.

Of course, the
Ce it largely de-
Y framing the
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issue on appeal.lBO There 1is also authority that failure to
renew a motion for severance at the appropriate time at trial
will result in a waiver of that issue.181 In contradistinction,
other courts have held that once the Séverance motion is made

and denied, the court has a continuing duty to grant severance

if prejudice appears at trial.->82 Further, a trial court may
order severance on its own motion.183 Appellate courts may

also examine the trial court proceedings to determine whether

severance should have been granted.lB4

B. Grounds For Severance
1. Generally
165 Defendants typically raise several arguments to demonstrate

prejudice sufficient to justify severance of offenses. Defendants

180Defendant must request: United States v. Franklin, 452 F.24
871 (8th Cir. 1971); Mee v. United States, 316 F.2d 467 (8th
C.r), cert. denied, 377 U.S. 997 (1963); contra: United States
v. Guterma, 181 F. Supp. 195 (N.Y. 1960); 1 C. Wright, supra,

§ 221 and cases cited therein.

18lynited States v. Carlson, 547 F.2d 1346 (8th Cir.), cert.
denied, 431 U.S. 914; United States v. Johnson, 540 F.2d 954
9th Cir.), cert. denied, 429 U.S. 1025 (1976); United States
v. Porter, 441 F.2d 1204 (8th Cir.), cert. denied, 404 U.S.
911 (1971).

1820nited States v. Gentile, 495 F.2d 626 (5th Cir. 1974);
Schaffer v. United States, 362 U.S. 511 (1960).

183ynited states v. DeDiego, 511 F.2d 818 (D.C. Cir. 1975) ;
United States v. Guterma, 181 F. Supp. 195 (E.D.N.Y. 1960).

18%ynited states v. Swainson, 548 F.2d 657 (6th Cir. 1977);
Gajewski v. United States, 321 F.2d 261 (9th Cir.), cert.
denied, 375 U.S. 968 (1963); 1 cC. Wright, supra, § 221 at 434.
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assert that the jury will assume that he must be a "bad man" to

5 .
be charged with so many offenses;18 that proof on a stronger

86
count will induce the jury to convict on a weaker one; and

that the multiplicity of issues and defenses will confuse the

. ‘ 187
jury or render a coherent defense impossikle.

recognize merit in these contentions,188 they are rarely deemed
189
sufficient to justify severance.

2. Cross Doctrine

166 One important argument for severance of offenses is that
the defendant is inhibited from testifying on one count but not
on others. Since he may wish to do this for strategic purposes,

he is forced to either remain silent, and not exercise his right

Although courts

185 .
Johnson v. United States, 356 F.2d 680 (8th Cir.), cert.

denied, 385 U.S. 857; Pummill v. United States, 297 F.24 34

(8th Cir. 1961).

186ynitea States v. Sherman, 84 F. Supp. 130 (E.D.N.Y.), rev'd
in part on other grounds, 171 F.2d 619 (2nd Cir.), cert. denied,
337 U.S. 931 (1948); 1 C. Wright, supra, § 222 at 438.

87United States v. Lewis, 547 F.2d 1030 (8th Cir. 1976)
(severance denied: crimes simple and distinct); United States
v. Roe, 495 F.2d 600 (10th Cir.), cert. denied, 419 U.S. 858

(1974); Robinson v. United States, 459 F.2d 847 (D.C. Cir. 1972).

188prew v. United States, 331 F.2d 85, 88 (D.C. Cir. 1964) :

The argument against joinder is that the defendant may be pre-
judiced for one or more of the following reasons: (1) he may
become embarrassed or confounded in presenting separate defenses;
(2) the jury may use the evidence of one of the crimes to infer
a criminal disposition on the part of the defendant from which
is found his guilt of the other crime or crimes charged; or (3)
the jury may cumulate the evidence of the various crimes and

find %ilt, when, if considered separately, it would not so
find.

189

See @.9.: note 19, supra.
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to testify; or, testify to only those counts he wishes to, in-
viting prejudice to his defense on other counts; or, testify to

all counts despite an unwillingness to do so. 1In Cross V. United

States,190 the court held that, under these circumstances, the

defendant was prejudiced by the joinder of offenses within the
meaning of Rule 14,191 The holding in Cross has been limited
by other circuits facing the issue.192 These courts have in-
sisted that the defendant make a showing that his testimony as

to one count would be especially valuable and to other counts

especially damaging.193
2. Bruton Doctrine
167 Rule 14 permits severance of defendants as well as

9 C . .
offenses. Not surprisingly, defendants raise many of the
same objections to denial of severance of defendants. The poss-

ibility of jury confusion, the appearance of the defendant as

190335 .29 987 (D.C. cir. 1974).

lglId. at 989: It is not necessary to decide whether this in-
vades his constitutional right to remain silent, since we think
it constitutes prejudice within the meaning of Rule 14.

192United States v. Jamar, 561 F.2d 1103 (4th Cir. 1977);
(defendant must show a "particularized need"); Baker v. United
States, 401 F.2d 958 (D.C. Cir.) on remand 301 F. Supp. 973,
aff'd, 430 F.2d 499 cert. denied, 400 U.S. 965 (1968); United
States v. King, 335 F. Supp. 523, aff'd in part, rev'd in

part, 478 F.2d 454 (9th Cir.), cert. denied, 414 U.S. 846 (1973).

193

See. Id.

l94Fed. R. Crim. P. 14.
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a "bad man"195 and the simple fact that defendant claims a

. 96
better chance of acquittal at a simplified proceeding are

common to both Rule 14 motions. But there are appreciable
di fferences between the two types of joinder. One of the most

troublesome aspects of joinder of defendants is that of the

197

testimony of co-~defendants. In Bruton v. United States the

Supreme Court held that the confession of a co-defendant that
implicated the defendant, even with limiting instructions, could
not be used against co-defendant since the damage of prejudice
was too greatl The court reasoned that the prejudicial effects
of an incriminating confession by a co-defendant that also
implicated the defendant could not be eliminated by careful
limiting instructions. The Bruton decision has been limited
somewhat by a recent line of cases which assert that Bruton is
not violated where the defendant has an opportunity to cross-

198
examine the confessing co-defendant.

195See e.g., United States v. Huffa, 367 F.2d4 698, 709, (7th
cir.), rev'd on other grounds, 387 U.S. 231 (1966).

-

196

Robinson v. United States, 210 F.2d 29 (D.C. Cir. 1954).

19739) y.s. 123 (1968).

198 . O'Neil, 402 U.S. 622 (1971); Government of Virgin
Isliﬁézog.vRugz, 295 F.2d 1175 (34 Cir. 1974); Un%ted States V.
Sims, 430 F.2d 1089 (6th Ccir. 1970); Duggar V. United Stgtesi
734 F.2d 345 (10th Cir. 1970)5 see, 1 C. Wright, supra, SupP
lement 1979 § 224 and cases cited therein.
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4. Conspiracy

168 The testimony of a co-defendant may also pose a problem
where the co-defendant wishes to exercise his right not to tes-
tify and the defendant needs that testimony to establish his
defense. Courts are reluctant to sever defendants on this

basisl?? unless there is a persuasive showing that the co-defen-

dant will provide important testimony.200
469 Finally, joinder of defendants raises special problems
in conspiracy cases. Conspiracy law allows the prosecution

01l
certain procedural benefits which may prejudice a defendant.2

Importantly, broader venue possibilities and the ability to use
out-of-court statements by co-conspirators increase the chances
of prejudice to defendant. Courts are generally unwilling,

however, to sever defendants in a criminal conspiracy proceedings.202

199 hited States v. Wood, 550 F.2d 435 (9th Cir. 1976); United
States v. Jackson, 549 F.2d 517 (8th Cir. 1977); United States
v. Cruz, 536 F.2d4 1264 (9th Cir. 1976); United States v. Wilson,
500 F.2d 715 (5th Cir. 1974).

00
United States v. Vigil, 561 F.2d 1316 (9th Cir. 1977);
United States v. Martinez, 486 F.2d 15 (5th Cir. 1973); United
States v. Shuford, 454 F.2d 772 (4th Cir. 1971).

ZOlggg. 1 C. Wright, supra, § 226; Anno: Right of Defendants
in Prosecution For Criminal Conspiracy to Separate Trials, 82
ALR 3d 366 (1978), for a discussion of the many grounds used to
challenge denial of severance motions.

2025 E.g., United States v. Ricco, 549 F.2d 264 (2nd Cir. 1977);
United States v. Morrow, 537 F.2d 120 (5th Cir. 1976); United
States v. Bernstein, 533 F.24d 775 (2nd Cir.), cert. denilied, 492
U.S. 998 (1976). Contra: United States v. Butler, 494 F.24

1246 (10th Cir. 1974); United States v. Balistrieri, 346 F. Supp.
336 (E.D. Wis. 1972).
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Rather courts rely on limiting instructions to avoid prej 171 One of the most valuable aspects of the RICO statute is

Cc. Special Advantages of RICO

that it avoids the dangers of severance outlined above. For

70 Severance under Rule 14 is a remedy which courts will use

example, consider a prosecution under RICO with a RICO charge

. ; i i j ar- . . . . .
primarily when the defendant's right to a fair trial is Jjeop and several substantive offenses listed in the indictment.

. . FUP - ] e . .
dized. The court has discretion, however, to sever either The defendant may wish to sever the substantive offenses from

. s . - 1204 1
defendants or oifenses when "Jjustice requires.’ For this the RICO charge. Even if he is successful, he will not be able

reason many comdlex prosecutions involving multiple defendants to keep from the jury the facts related to those substantive

and counts may 52 complicated by the granting of severance. offenses as they are included in the RICO count as predicate

This danger is particularly great when a prosecution of organized offenses. Since the substantivse charges are RICO predicates,

crime or criminal enterprise is involved. The prosecutor seeks proof of them is necessary to find the "pattern of racketeering

to bring the entire range of criminal activity before the court. activity" required for a conviction on the RICO charge.206

Severance may also damage the prosecution of a single defendant,

205

171 These predicate offenses are elements of the RICO charge;

as in the case of John Connally discussed above. There, the

severance relates to Joined offenses not to the elements of a

severance of the perjury charge from the corruption counts may crime. Hence, the "enterprise" concept of RICO serves as a

have diminished the chances of gaining a conviction on any count. special joinder provision which unites several different criminal

Therefore, severance is potentially damaging to any criminal acts as predicate offenses. Because the offenses are part of

prosecution. the statute, they may not be severed. As a consequence an im-
portant defense tactic has been eliminated.

VI. Verdicts and RICO

A. Basic Problems

4§72 There are two basic problems with verdicts in RICO pro-

secutions. Both arise from a RICO prosecution which involves
203 ' - . :
See. E.g., Eanger v. United States, 398 F.2d 91 (8th Cir.),
cert. denied, 393 U.S. 1119 (1968).

2045.45. R. Crim. P. 14.

206

205gee. y58, supra. 18 U.S.C. § 1962 (1970).
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a RICO charge with predicate offenses also charged as sub-
stantive offenses. First, it may be unclear whether the jury
found the pattern of racketeering necessary to properly obtain
a RICO conviction. This uncertainty is caused by the fact that

the jury does not specify which two predicate offenses satisfy

the "pattern" requirement. If the Jjury returns a guilty verdict
on one of the predicate offenses charged as substantive offenses,
and guilty on the RICO offense, it is possible that the predicate
offense which received acquittal was one of the two offenses
necessary to prove the ﬁattern of racketeering. If this were

so, then the RICO conviction could not stand. This problem

can be resolved fairly easily by reference to the genral law

of verdicts which permits inconsistency in verdicts and

discourages judicial speculation about them.

B. General lIaw of Verdicts

173 The second problem arises when one of the predicate

offenses as a substantive count is reversed by an appellate

court. Assuming that the original jury verdict was guilty on
the RICO count and all substantive counts, reversal raises the
possibility that the appellate court has removed one of the two
crimes used to establish the pattern of racketeering activity.
The courts are divided as to whether this result requires that
the entire RICO conviction be reversed. Arguably the courts
could utilize certain tests to determine whether reversal is
necessary rather than choose either automatic reversal or

affirmance. Such a test would require examination of the evi-

1438

dence to determine whether sufficient evidence existed without
the reversed count to support finding a pattern of racketeering
activity. To resolve these problems it is necessary to first
examine the legal framework of verdicts.

B. General Law of Verdicts

173 Verdicts are governed by Rule 31(a) of the Federal Rules

. 20 .
of Criminal Procedure. 7 It provides that the verdict must be

208

unanimous and must be returned to the judge in open court.209

The verdict represents a legal decision on the facts of the case.

.21 :
It must be certain?i9 ang cannot be waived. 21l The jury is pre-

sumed to perform its duty, including following a court's instruc-

212

tions. If there are multiple defendants in a multiple count

indictment, the jury is expected to return a separate verdict for

each count and defendant.213

207ped. R. Crim. P. 31(a).

2OSFed. R. Crim. P. 31; Andreas v. United States,

333 U.S. 740, 748 (1972). The states are not required to
have an unanimous verdict. Apodaca v. Oregon, 406 U.S. 404
(1972).

209Fed. R. Crim. P. 31; United States v. Gipson, 553 F.2d
453 (5th Cir. 1977).

210 .

Glenn v. United States, 420 F.2d4 1323 i

. . . D.C. C . ;
United States v. DiMatteo, 169 F.23 798 (éd Cir.lf94é?69),
211 .

United States v. Scalzitti, 578 F.24d 507 ( i

_ ‘ . 3d Cir. 19 H
Unlteé States v. Lopez, 581 F.24 1338 (9th Cir. 1978); éggden
v. United States, 204 F.2d 834 (6th Cir. 1953). ’

212 :

Eses v. United States, 335 F.24 609 (5th Cir.), cert. denied
379‘U.$. 964 (1964); Donaldson v. United States, 248 F 24 364 '
(9th Cir.), cert. denied, 356 U.S. 822 (Io59) — ’

213, .
United States v. Brilliant, 274 F.2d 618 ( i
' . 2nd Cir. .
denied, 363 U;s. 806 (1960), United States wv. DiMatteg’ fggt
F.2d 798 (34 Cir. 1948); United States v. Crescent—Keléin
r

164 F.2d 582 (3d Cir. 1948); Super v Uni
648 (9tn oiv. 19297 P nited States, 27 F.24
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174 It is a fundamental principle of the law of verdicts that

the verdict need not be rational.214 There is no requirement of

consistency between counts of an indictment;215 each count is
treated as though it were a separate indictment for jury delib-

eraticn purposes.2l6

A jury can acquit on one count of an
indictment but convict on another count even though the evidence
is the same as to both counts.and the defendant could not have
committed the one crime without committing the other. All that
is required of a verdict is that the evidence be sufficient to
support it.2l7

175 In- 1932, the Supreme Court in Dunn v. Unites States stated

that "Consistency in the verdict is not necessary. Each count in
an indictment is regarded as if it was a separate indictment."218
In Dunn, a three count indictment charged defendant with "1) a
common nuisance by keeping for sale at a specified place intox~-

icating liquors, 2) unlawful possession of intoxicating liquqr,

and 3) unlawful sale of such liquor."219 The jury found the

214

Horning v. Dist. of Col., 254 U.S. 135 .
v. Moylan, 417 F.2d 1002 (1920);
910 (1969).

215 .
Hamling v. United States, 418 U.S. 87 (197 i
i .S. 4); Dunn v. U
States, 284 U.S. 390 (1932); United States v. Havynes, 554 gfggd
231 (S?h Cir. 1977); Battsell v. United States, 403 F.24 395
(8th Cir.), cert. denied, 394 U.S. 1094 (1969). ’

216

: United States
(4th Cir.), cert. denied, 397 U.S.

Dunn v. United States, supra.

7 .

Battsell wv. Unltgd States, supra; Aggers v. United States
366 F:2d TE4(Bth Cir. 1966), cert. denied, 385 U.5. I0Tg

66); See. 2 C. Wright, § 514 and cases cited therein.

218384 y.s. 390, 393 (1932).

2194,
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defendant guilty of the first but not the second two counts.

The Supreme Court reiterated the opinion of another court:

"that the verdict may have geen the result of compromise, or of
leniency on the part of the jury, 1s possible. But verdicts
cannot be upset by speculation or inquiry into such matters. "220
176 It has been said that the apparent inconsistency of a
jury's verdict may represent leniency toward the defendant on
the jury's part or the price that society pays for jury unani-
mity.221 Another rationale for permitting inconsistent verdicts
is the belief that what the judicial system seeks through jury
verdicts is the opinion of the country. If juries were required
to return rational or consistent verdicts, they would be pre-
vented from performing their rightful function -- to represent

222 Inconsistent ver-

223

the people's opinion on the given issue.
dicts are not, however, permitted in a non-jury case.
jury's verdict is considered sacrosanct, and a jury's logic will

not be analyzed.224

ZZOEQ. 20. The Dunn court quoted the Steckler opinion.

221See. Id.; United States v. Maybury, 274 F.2d4 899 (24 Cir.
1960).

222

United States v. Maybury, supra. note 221

223United States v. Maybury, supra; note 221, Note, Ashe v. Swenson:

collateral Estoppel, Double Jeopardy, and Inconsistent Verdicts,
71 (Col. L. Rev. 321 (1971).

224

United States v. Zane, 495 F.2d 683 (2nd Cir. 1974).
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177 The great respect given to the jury verdict reflects the
strong historical and philpsophical commi ttment to the jury
system. Every attempt is made to allow the jury to render an
impartial verdict free from the pressures and influence of the
judge, police, friends, and the press. By so doing, the defen-
dant's right to a fair trial and the prosecution's need for
certain convictions is protected. It is with great reluctance

that the jury verdict, already subject to many protections, is

overturned on appeal for inconsistency. There are casSes, however,

where courts have overruled jury verdicts, not for insufficent
é&idence, but for what may be only an apparent inconsistency.225
A special problem exists when this inconsis*ency is created by
the appellate court overturning some, but not all, of the

counts in the original verdict.

C. RICO Problems: Proposed Solutions

1. Inconsistent Verdicts

178 An examination of the law of verdicts suggests the answer
to the problem of a finding of not guilty on a predicate offense

charged as a substantive count and guilty on the RICO charge.

226

Since consistency is not required of the jury verdict and the

jury is presumed to follow the court's instructions,227 it is

225, . o

See ggnerally, Annot. Inconsistency of Criminal Verdicts As
Between Different Counts of Indictment or Information, 18 ALR
3d 259 (1969).

226See supra, note 215.

227See supra, note 212.
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re;sonable to assume that the jury found the requisite pattern
of racketeering activity. This assumption is buttressed by the
fact that the jury knew that there would be a finding of not
guilty on one of the substantive counts. Reversal of the RICO
conviction would necessitate unwarranted speculation into the
jury's deliberations.

2. Dansker, Brown, Parness, and Huber

179 A more complex problem is raised by an appellate court
reversal of some predicate offenses charged as substantive
offenses. Here it is more difficult to be sure that reversal is
not removing proof of an essential element of RICO. Nor have theA
courts settled this problem.

480 In United States v. Dansker228 a jury returned a verdict

of guilty on a count that charged a conspiracy having two objec-
tives. On appeal, the evidence as to one of the objectives of
the conspiracy was found insufficient to sustain a conviction.
The court of appeals ‘concluded that since it could not be deter-
mined on which objective the jury had found defendant guilty, the
guilty verdict on the conspiracy count must be reversed. 229

The Dansker opinion was cited to support the decision of
230

the Third Circuit in United States v. Brown. The appellants
2 .

28537 F.2d 40 (34 Cir. 197e6).
2291d. at 51-52. A similar result was reached in United States
v. Tarnopol, 561 F.2d 466 (3d Cir. 1977).

230

583 F.2d 659 (3d Cir. 1978).
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in Brown were found guilty of using extortionate means to collect
credit, Count I; conspiracy, Count 2; mail fraud, Counts 5, 6,
and 9: and violations of § 1962(b), Count 13, and § 1962(d),
Count 14. On appeal the evidence was held insufficient to prove
the mail fraud, Counts 5 and 6. The jury had been properly
instructed that a finding of guilt on any of the substantive
counts, 1, 5, 6, or 9, would sustain a finding of guilt on the
RICO counts. In reversing the convictions on counts 5 and 6 for
insufficient evidence, the court stated that the RICO counts
would have to be reversed too, because the jury may have relied
on counts 5 and 6 in reaching their verdict on the RICO viola-
tions. Sincevthere was no way to tell whether the jury found
the predicate offenses to consist of counts 5 and 6, or counts

1 and 9, or any combination thereof, the court decided it must

. . 31
overrule the RICO conv;Lctlons.2

481 In United States v. Parness,323 the Second Circuit reached

a conclusion antithetical to that of the Brown court. It con-
cluded that conviction on any two of the alleged three acts of
racketeering was sufficient to establish the necessary pattern

of racketeering activity and sustain a RICO conviction.233

232503 F.2d4 430 (2nd Cir. 1974).

233
Id. at 438.
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182 In United States v. Huber, the appellant challenged

the sufficiency of the evidence on several counts and tried to
advance the Brown argument -- if any counts that might form the
pattern of racketeering are reversed, then the RICO vioclation
must be reversed also. The Huber court declined to decide the
issue and indicated that there were two sides to the Brown
argument, one side being the Parness approach.235

183 The reasoning provided in the Brown, Parness, and Huber

opinions does not satisfactorily address the problems raised by
appellate court reversal of some substantive counts. If Brown
and Parness become the alternatives -reversal of RICO conviction
where a substantive count is reversed or affirmance of RICO if
two predicate acts still remain -inequities could easily result.
Consider two extreme cases. Case one involves a large number

of predicate offenses (charged as substantive counts), for example
twenty, one of which is reversed on appeal for insufficiency of
the evidence. It seems doubtful that the Brown approach would

be sensible here. The nineteen remaining convictions clearly
would support a finding of a pattern of racketeering activity and
reversal of the RICO conviction would be unnecessary and costly.
In case two, however, a large number of the predicate offenses
are reversed but two predicates (again as substantive offenses)

remain. Here there is a significant question whether the jury

4
603 F.2d 387 (2nd Cir. 1979).

235
35 4.
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criminal forfeiture cases (Federal Rules of Criminal Procedure

based its finding of a pattern of racketeering activity onvtwo 31(e)). The jury could be asked tc return with its general ver-
of the many reversed counts. Application of the Parness approach dicts . a special verdict indicating which two counts made up
allowing the conviction to stand might be unfair to the defendantg the pattern of racketeering. 1In United States v. Rone,236 a

Nor is it satisfactory to assume that the Jury's verdict is special verdict form was returned on count II of the indictment,

acceptable if the remaining two counts are supported by the evi- which was the substantive RICO offense. It indicated that the

dence. jury kad found appellants guilty of all of the acts of racke-

3. Proposed Solutions

teering alleged in the indictment. The court did not discuss

184 Arguably, a better resolution to this problem would be the special verdict form or why it had been used. Special

to set standards for appellate review of RICO convictions in verdicts are not favored because they limit the jury's deli-

this situation. These standards could emphasize two related berative role.?3” Hence their usefulness may be very restricted.
ideas. First, there must be two RICO counts that are simply
supported by the evidence and which a reasonable jury could use CONCLUSION

186 Substantive law always exists in a procedural context.

to find a pattern of racketeering activity. And second, no

i 1 i i : Indeed rocedure often defines the boundaries of substantive
special circumstances exist in the case, i.e. reversal of a r P :

jori i i ising and not altogether positive ways. The RICO
majority of the counts, which make the finding of a pattern of law in surpr d d P

i ivi ; te contains certain provisions which help insure its
racketeering activity particularly unreliable. Standards of statute P

i ffectivensss. But at present, many difficulties have yet to
this sort would preserve the benefits of the Parness approach: errec P '

o . . _ ' ‘ be resolved. It can only be hoped that the courts heed the
limited intrusion into jury functioning, preservation of actual

icti 1113 congressional concern over the growth of organized criminal
RICO convictions and a willingness to allow inconsistencies in

1 i activity and imolement flexible procedural approéches to guar-
verdicts. Concurrently it would retain the protections to the o

i ] antee the effectiveness of RICO.
defendant inherent in the Brown opinion where circumstances re-

guire them, without placing every RICO conviction in jeopardy.

4., Special Verdict

185 Finally a policy argument could be made that for RICO 236598 F.2d 564 (9th Cir. 1979).

prosecutions a special verdi i F 13 . .
P rdict might be utilized. Special ver- 237See United States v. O'Looney, 544 F.2d 385 (9th Cir. 1976) ;

United States v. McCracken, 488 F.2d 1337 (2nd Cir. 1971), cert.
denied, 404 U.S. 939 (1971); United States v. Spock, 416 F.24

165 (1lst Cir. 1369).

dicts, though frowned upon in the general criminal law as an

intrusion on the jury's functions, are sanctioned for use in
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+SUMMARY

11 Piracy is a general term for the unauthorized duplication
and subsequent sale and distribution of a record, tape, or film.
The problem exists because the pirates have access to materials
that can be duplicated, the duplicating process is simple,

fast, and inexpensive, and the potential profits are enormous.
Hundreds of millions of dollars are lost by the industries,

by the performers, and by the federal and thé state govern-
ments due to piracy.

12 Records, tapes, and films are now granted full copvright
protection, but sanctions under the copyright law are in-
sufficient to deter piracy in light of the profits that can

be made. RICO provides additional legal sanctions to combat
piracy; its substantial criminal and civil sanctions could
provide, if utilized, one of the most effective deterrents
against this high profit crime. The ﬁsefulness of RICO

in combatting piracy has only just begun to be realized;

The Government and the industries should adopt litigation
strategies to insure its continued, effective use against
pirates and also against legitimate retailers who are selling

pirated products.
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- 1
trademarks:

I. The Problem Defined

2, Cheap looking or plain colored packaging or both;
A. What is Piracy?

3. Legal sounding statements on the cover, for example;
43 Piracy is a general term for the unauthorized duplication the phrase: "All copyrights have been complied
and subsequent sale and distribution of a record, tape, or with";
f£ilm. It is unauthorized because the duplication and the 4. A mixture of artists or groups on the same tape
sale are done without the consent of the copyright holder or album;
in violation of federal and state copyright laws. Piracy is 5. Locale of sale, pirated material is prevalent
a white collar offense that, in fact, involves both organized in flea markets and at street corner markets
crime offenders and a large number of amateurs. The sale although it also appears in reputable stores; and
of pirated materials results in lost industry profits, lost 6. Low price.
royalties to the legal copyright holder, and lost federal Piracy was the most common form of unauthorized duplication
and state tax revenues. Piracy is not a new phenomenon. To until 1977. BAs a result of the new copyright‘laws3 and the
varying degrees it has always affected the film and recording increased investigation into and prosecution of pirates,
industries. Advances in duplicating technology, however, piracy diminished. Tape and album counterfeiting, however,
have transformed a once manageable loss into a multi-million replaced piracy as the major form of unauthorized duplication.4
dollar drain of profits that threatens the long term economic b. Counterfeiting consists of duplicating an album or tape

viability 9f the industries. and also duplicating its label, album cover design, and any

1. The Recording Industry

other identifying marks. Many of the counterfeit albums and
14 In the recording industry there are several forms of

piracy.

a. Piracy usually consists of taping a legitimate rececrding

and then selling the spurious tape. Less frequently, it involves lstereo Rev., Jan. 1980, at 34.

the duplication of a record. A pirated recorxrd or tape is a
2Irwin, "piracy on the High C's", N.Y. News, Jan. 27, 1974

easy to detect. Attributes that distinguish a pirated album (reprint).

or tape from a legitimate one include: 3Copyright Act of 1976, Pub. L. No . 94-553, §101, 90 Stat.

1. Unfamiliar or misspelled company names or 2541 (1977) .

45i11lpoard, Nov. 3, 1979, at 1.
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tapes are reproduced so accurately that neither the consumer
nor the recdrding companies can easily distinguish the
authorized from the unauthorized version .

c. Bootlegging (performance OI personal piracy) consists of

taping live performances OI taping directly off the airwaves.

2. The Film Industry

45 In the film industry, the term piracy 1is used to refer
to any form of unauthorized duplication.

B. The Extent of the Losses- -

1.~ The Recording Industry

16 According to the Recording Industry Association of

America (RIAA), the industry lost $400 million to counterfeiters

in 1979. FBI estimates put the loss at closer to $600 million.
The RIAA estimates that one-fourth of all prerecorded tapes

and one-tenth of all albums sold are counterfeits. Further,
the RIAA estimates that another $200 million is lost through
piracy and bootlegging.7 None of these estimates include

lost royalties or lost tax revenue, which undoubtedly run in

+ne hundred millions.

2. The Film Industry

§7 It is estimated that the movie industry loses $100
million to $700 million a year in ticket sale revenue due to
piracy.8 Unestimable losses result from lost television

saies revenue, lost tax revenue, and lost royalties.

18 Film piracy is one of the fastest growing white collar
crimes in the world, chiefly because of technological advances
made by the video cassette industryg. This industry is growing
at a fast pace; "[i]ln 1978, Japan exported almost one million
videocassette machines and it will be 1.4 million by next year.
blank videocassettes are being manufactured at a rate of 2.5
million a month?.lo It is estimated that Americans will spend
$50 million on recorded videotapes with at least $25 million
spent on pirated material.ll This growth, coupled with the
recent Betamax12 decision, holding that audiovisual copyright
holders do not have the monopoly power over their material

to prevent off-the-air copying by owners of videotape

5See Rolling Stone, April 17, 1980, at 9.

6Losses resulting from this form of piracy are minimal when
compared with losses resulting from piracy and counterfeiting.
The recording industry, however, has expressed concern over
the boom in blank tape sales and also expressed anger with
radio stations who are encouraging taping off the airwaves.
See Billboard, Oct. 27, 1979, at BT1 - BTI1S6.

7L. A, Times, March 22, 1980, at 20.

1454

8Wall st. J., Aug. 23, 1979, at 6; Am. Film, July - Aug.
1978, at 57.

9£§.

105:11board, July 21, 1979, at 26.

llVillage Voice, Oct. 8, 1979, at 88 (Estimates are for 1979).
12

Universal City Studios v. Sony Corp. of Am., 430 F.

Supp. 429 (C.D. Cal. 1979) (An appeal is expected. Most
commentators think either the Supreme Court or Congress will
have to decide this issue).
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recorders if the copying is done in their own homes for pPrivate,
non-commerical use, indicates that the movie indastry's losses
may rapidly escalate.

C. The International Dimension

19 The recording and film industries are experiencing

the piracy problem on an international basis. This problem
is compounded by the lack of uniform, international copyright
laws in this area13 and a high worldwide demand for American
music and movies.

1. The Recording Industry

110 In the Arab countries, where there are no copyright
laws protecting either records or tapes, pirated materials

are manufactured and then exported to nearby countries,

market in Italy and control nearly all the market in Turkey.14

2. The Film Industry

Y11 Recent international raidsi® highlighted the magnitude

copyrigh; is based on a territorial Principle. Thus, the
legislation of one nat;on has no affect outside the territory

Corp., 106 F.?d 45 (24 cir. 1939), aft'q, 309 U.S. 390 (1940)
(L. Hand) (while ho}d;ng that the exhibition of Pictures abroad
i + the court

l4Billboard, July 21, 1979, at 27. . e

15_,
Billboard, Jan. 15, 1980, at 3; Hollywood Rep., Dec. 11,

1979, at 1 (coordinategd raids in the United Kingdom
and Holland on December 6, 1979 netted more than 1,000

feature films and more than 6,000 Prerecordeqd bootleg
videocassettes).

of the international film piracy problem. Piracy thrives
abroad because of the large numbers of vVideocassette machines,
a more limited selection of television Programming, and a
policy of staggered releases for American films.l6 Key areas
of pirate activities include South Africa17 and the Arab
countriesl8 as well as Europe, Australia, and the Far East.19

II. The Copyright Laws

A. Pre-1976 Music Copyright Protection

112 Musical compositions have had federal copyright
Protection since 1831.20 This protection, however, did not

cover the mechanical means of reproducing the copyrighted

See, 22 ASCAP Copyright L. Symp. 53 (1977) (International =i il

16Variety, Oct. 25, 1978, at 7; Daily Telegram (Sydney),
April 21, 1979, at 17.

copyright bill).

18L. A. Times, July 13, 1977, at 6 (many argue that the biggest
problem is in the Middle East where there are "more video-
cassette players and more home mOovie screens... than anywhere
else in the worlg").

lgE.g., Panorama, Feb. 1980, at 92; Malay Mail, Feb. 1980,
at 2; Strait Times (Singapore), Jan. 30, 1980, at 1;
Australian, Feb. 21, 1980, at 3.

20Statute Feb. 3, 1831, 4 sStat. 43¢ and subsequent laws.
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composition. In 1909, the copyright law was amended.

These changes seemingly prohibited the mechanical reproduction
of a copyrighted musical composition. Nevertheless, a

. . 23
proviso limited the breadth of this protection. Once a

21See White-Smith Music Publishing Co. v. Apollo Co.,

209 U.S. 1, 17 (1907) (The court narrowly defined a copy of

a musical compostion as a "written or printed record of it

in intelligible form" and stated that "in no sense can musical
sounds that reach us through the sense of hearing be said

to be copies as the term is generally understood, and as we
believe it was intended to be understood....”).

22909 copyright Act, Pub. L. No. 349, c. 320, §1, 35 Stat.
1075 (1909). Section l{a) provides that the copyright owner
shall have the exclusive right to "print, reprint, publish,
copy, and vend the copyrighted work". Section l(e) provides
that the holder of a copyright of a musical composition shall
have the exclusive right "[t]o make any arrangement or
setting of it or of the melody of it in a system of notation
or any form of record in which the thought of an author

may be recorded and from which it may be read or reproduced. "

231909 copyright Act, Pub. L. No. 349, ch. 320, §l(c), 35

Stat. 1075 (1909). And provided further, and as a condition e
of extending the copyright control to such mechanical reproductions,
That whenever the owner of a musical copyright has used or
permitted or knowingly acquiesced in the use of the
copyrighted work upon the parts of instruments serving to
reproduce mechanically the musical work, any other person

may make similar use of the copyrighted work upon the payment
to the copyright proprietor of a royalty of two cents on

each such part manufactured, to be paid by the manufacturer
thereof; and the copyright proprietor may require, and

if so the manufacturer shall furnish, a report under oath

on the twentieth day of each month on the number of parts

of instruments manufactured during the previous month serving
to reproduce mechanically said musical work, and royalties
shall be due on the parts manufactured during any month

upon the twentieth of the next succeeding month. The payment
of the rovalty provided for by this section shall free the
articles or devices for which such royalty has been paid

from further contribution to the copyright except in case

of public performance for profit. And provided further,

That it shall be the duty of the copyright owner, if he uses
the musical composition himself for the manufacture of parts
of instruments serving to reproduce mechanically the musical
work, or licenses others to do so, to file notice thereof,
accompanied by a recording fee, in the Copyright Office,

and any failure to file such notice shall be complete

defense to any suit, action, or proceeding for any
infringement of such copyright.

~~~~~~
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composer recorded his composition or allowed it to be recorded
by another, he had to permit any other person, provided they
gave proper notice and paid the rovalty fee, to make similar

use of the composition.24 Under judicial interpretation of the
similar use proviso, subsequent recordings could not be
duplicates of the original recording. Instead, they had to

be reproduced from the original written composition.25

413 Under this statute, no criminal actions could be brought
in cases of unauthorized use of a copyrighted musical composition,

but the copyright holder could bring an infringement action,

in which he could recover the infringer's profits and his

24Id. Note this section also sets out the compulsory
licensing requirement.

25,e01ian Co. v. Royal Music Roll Co., 196 F. 926, 927
(W.D.N.Y. 1912). ("The provision of the statute (§l(e))

that 'any other person may make similar of the copyrighted
work' becomes automatically operative by the grant of the
license', but the subsequent user does not thereby secure

the right to copy the perforated rolls or records. He cannot
avail himself of the skill and labor of the original
manufacturer of the perforated roll or record by copying

or duplicating the same, but must resort to the copyrighted
composition or sheet music, and not pirate the work of a
competitor who has made an original perforated roll".).. ‘
Subsequent cases reaffirmed this position; compulsory licensing
was denied to pirates. Duchess Music Corp. v. Stern, 458

F.2d 1305 (9th Cir.), cert. denied sub nom. Rosner v. Duchess
Music Corp., 409 U.S. 847 (1972). The Duchess case and its
progeny is criticized at 2 Nimmer On Copyright 139 (1976).
Nimmer contends that if record pirates paid the royalty

fee they were exempt from further liability under pre-1971
statues.
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actual damages.26 Alternatively, the copyright holder could

bring an action for injunctive relief, 1in which he could recover

royalty payments in lieu of profits and damages. Despite

these sanctions, most piracy cases were brought on the grounds

: 29
of unfair competition28 or common law copyright.
114 Many attempts were made to amend the copyright law to

. 3 .
provide greater coverage for sound recordings. 0 Finally,

31

in 1971 the Sound Recording Amendment was added to the

federal copyright statute.32 Added in part in response to

261909 Copyright Act, Pub. L. No., 349, ch. 320, §25(e) 35
Stat. 1075 (1909). (e) Whenever the owner of a musical
copyright has used or permitted the use of the copyrighted
work upon the parts of musical instruments serving to
reproduce mechanically the musical work, then in case of
infringement of such copyright by the unauthorized .
manufacture, use, or sale of interchangeable parts, such
as disks, rolls, bands, or cylinders for use in mechanical
music-producing machines adapted to reproduce the
copyrighted music, no criminal action shall be brought,
but in a civil action an injunction may be granted upon such
terms as the court may impose, and the plaintiff shall be
entitled to recover in lieu of profits and damange a
royalty as provided in subsection 1l(e).

27£g. Royalty payment was two cents for every record
manufactured.
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28§§§, Staff of subcomm. on Patents, Trademarks and Copyrights,
Senate Comm. on the Judiciary, 86th Cong. 2d Sess., The
Unauthorized Duplication of Sound Recordings 47 (Comm. print
1961) (study No. 26 by Barbara Ringer) [hereinafter

cited as Ringer]. The traditional basis of an unfair
competition argument that (1) plaintiff and defendant

were engaged in competition with each other; (2) defendant
appropriated an asset that plaintiff had acgquired through the
investment of skill, money, time, and effort; and (3)
defendant fraudulently passed off the appropriated asset

as the plaintiff's, were relaxed by the courts in order

to reach equitable results in this area. E.g..

Fonotipio Ltd. v. Bradley, 171 F. 951 (E.D.N.Y. 1909), over-
ruled on other grounds, 194 F.2d4d 914, 916 (2d Cir. 1952)
(injunctive relief granted in abscence of the passing

off requirement).

29Halpern, "Sound Recording Act of 1971", 40 Geo. Wash. L.
Rev. 964, 969-70 (1972); Yarnell, "Recording Piracy 1is
Everybody's Burden: An Examination of its Causes,

Effects and Remedies", 20 Bull. Copyright Soc'y. 240
(April 1973); Ringer, at 20. Under the doctrine of common
law copyright, the author has exclusive control over the
first publication of his work. Once the work is published
it loses this common law protection and only statutory
copyright applies. Common law copyright provides little
protection for most works. Distribution of a sound recording,
however, is not considered publication of the work. Thus,
common law copyright protection is available for a sound
recording until the musical composition is published.

30See Ringer for a summary of these attempts.

311971 Sound Recording amendment. Pub. L. No. 922-140, 85

.Stat. 391 (1972). Constitutionality upheld Shabb v.

Kleindiest, 345 F. Supp. 589 (D.C. Cir. 1972).

3217 y.s.c. §101 et seq. (1977).
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the growing piracy problém,33 this amendment bestowed

copyright status on the recording itself;34 it protected

recordings fixed in a tangible medium after February 15, 1972.33

Recordin¢s fixed Prior to this time were protected by state
36 . .

statutes or by common law copyrlght?7 Coupled with

increased investigation and prosecution of pirates, this

amendment is credited with reducing the amount of record

piracy.38

33see, U.S.C. Vol. 2. 92ng Cong., lst. Sess., 1971, at 1567.

34l7 U.5.C. § 1 (£f) (1972). The copyright owner shall have
the exclusive right "[t]o reproduce and distribute to the
public by sale or cther transfer of ownership or by rental,
lease, or lending, reproductions of the copyrighted work

if it be a sound recording."

351971 Sound Recording Amendment, Pub. L. No. 92-140, 85

Stat. 391, §3 (1972).

36E.g., Cal. Penal Code §653(n) (West 1980). Cconstitutionality

upheld Tape Industries Association of America v. Younger,

316 F. Supp. 340 (C.D. Cal. 1970y Appeal dismissed for want
of jurisdiction, 401 U.S. 902 (1971). Although copyright
power is primarily a federal concern, U.S. Const. Art. I.

§8, it is not exclusively a federal power. Goldstein v.
California, 412 U.S. 546 (1972), rehearing denied,

414 U.S. 883 (1973). At this time eight states had anti-
piracy statutes.

37See note 29 supra.

3SSee Rolling Stone, April 17, 1980, at 20.
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B. Pre-1976 ¥ilm. Copyright Protection

115 In 1912, an amendment to the federal copyright law added
"motion picture photoplays" and "motion pPictures other then
Photoplays" to the list of protected works;39 it gave the
copyright holder the exclusive right to copy and to preclude
unauthorized pProcessing and reproduction of films.40 Prior

to the technological changes of the late 1960's, the film
industry viewed piracy as an annoyance, not as a major

industry problem.41 The post-1971 crackdown on record and

tape piracy highlighted the film Piracy problem and led to the
creation of the Film Security Office and the beginnings of

the film industry's war on piracy.42 Sanctions, however, under
the pre-1976 copyright laws were not high. Fines ranged

from $250 to $5,000, a small sum in comparison to the profits

that could be made through pirate activities.43

39 488 ¢ 358, § 5(1), §5(m).
Act of Aug. 24, 1912, 37 Stat.. ’ )

Prior to th?s daée the§ were registered fgr copyright

protection as photographs. Edison v. Lub}n, 122 F.240

(3rd Cir. 1903), Am. Mutoscope v. Edison, 137 F. 262

(C.D.N.J. 1905).

40 Film Distrib., Ltd. v.
Id.; See also, Independant Fi r
ChEEaéeake Indué., Inc., 250 F.2d 951 (2d Cir. 1958).

lam. Film July-Aug. 1978, at 57-9.

Id.

43Copyright Act of July 30, 1947, c. 391, 61 Stat. 652,
§101 (b) (1947).
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C. The 1976 Act

116 In 1976, the copyright law was substantially revised.44
These changes provided increased protection for récords, tapes,
and films. Under this act, protected works of authorship
include "motion pictures and other audiovisual works"45

46

and "sound recordings".

1. Exclusive Rights

117 Under this statute, if the copyright holder complies
with the notice,47 deposit,48 and compulsory licensing

provisions,49 he is granted the exclusive right to dec or to

“4pub. L. 94-553, Title I, §101, Oct. 19, 1976, 90 Stat.

2541, effective January 1, 1978, except sections 118, 304 (b),
and Chapter 8, which are effective October 19, 197s.

317 u.s.c. §102 (1977) defines motion pictures as
"audiovisual works consisting of a series of related images
which when shown in succession impart an impression of motion,
together with accompanying sounds, if any. 17 U.S.C. §101
(1977) defines audiovisual works as "works that consist of a
series of related images -thich are intrinsically intended to be
shown by the use of machines or devices such as

Projectors, viewers, or electronic equipment, together

with accompanying scunds, if any regardless of the

nature of the material objects, such as films or tapes,

in which the works are embedied.

4617 U.5.C. §102 (1977). sound recordings are "works that
result from a fixation of g series of musical, spoken, or other
sounds, but not including the sounds accompanying a motion
Picture or other audiovisual work, regardless of the nature

of the material objects, such as disks, tapes, or other
phonorecords, in which they are embodied.

4717 u.s.c. sao1, 402, 405 (1977,
48
17 U.S.C. §407 (1977).

917 u.s.c. 115 (1977)  (Thic section states that compulsory
licensing is not available to record pirates
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authorize another to do the following:

1. [T]o reproduce the copyrighted work in copies or
phonorecords;

2. To prepare derivative works based on the copyrighted
work;

3. To distribute copies or phonorecords of the
copyrighted work to the public by sale or other

- transfer of ownership, or by rental, lease, or
lending.

2. Limitation =- The First Sale Doctrine

418 The first sale doctrine limits the copyright holders
control over his work once he has sold or otherwise disposed
of it. The new owner is entitled to dispose of the work as
he wishes.51 This doctrine does not apply to temporary loans
of the work, for example, to movie leases.52 The federal
courts disagree over the applicability of this
doctrine to music or film piracy cases. The ninth circuit

requires a showing that the allegedly infringed work has not

017 u.s.c. s106 (1977).

51l7 U.S.C. §109(a) (1977). Notwithstanding the provisions
of §106 (3), the owner of a Particular copy or phonorecord
lawfully made under this tile, or any other person .
authorized by such owner, is entitled w1;hout.the authority
of the copyrignt owner, to sell or otherwise dispose of

the possession of that copy or phonorecord.

217 U.s.C. §109(c) (1977). The privileges described by
subsections (a) and (b) do not, unless authorized by the
copyright owner, extend to any person who has acquired
possession from the copyrighted owner, by renFal, lease, loan,
or otherwise, without acquiring ownership of it.
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' 53 . , .
been the subject of a first sale, while the District of
Célumbia circuit has held that first sale issues are not

. . . 54
Present in cases involving pirated material.

3. Penalties for Infringing

$19 The 1976 copyright act provides broad civil and
‘criminal infringement remedies. The copyright owner who
prevails in a civil infringementaction is entitled to recover
actual damages suffered as a result of the infringement and
"any profits of the infringer that are attributable to

the infringement and are not taken into account in computing

the actual damages."55 Alternatively, the copyright owner may

elect to recover statutory damages.56 For nonwillful infringement,vw
fines range from $250 to $10,000.%7 A willful infringer
can be fined up to $50,OOO.58 Further, an award of court
costs and attorney's fees may be granted at the court's

discretion.59

*>United States v. wise, 550 F.2d 1180 (9th Cir.), cert, i - -
denied, 434 U.sS. 929, rehearing denied, 434 U.s. 977 (1977);
United States v. Atherton, 561 F.24 747 (9th Cir.

1977); United States v. Moore, 604 F.2d 1228 (9th Cir. 1979).

54 . .
United States V. Whetzel, 589 F.24 707 (D.C. Cir.

55
17 U.s.c. s§504 (b) (1977).

1978).

56
17 U.s.c. ss04 (c) (1) (1977).

Id.

58
17 U.s.c. ss504 (c) (2) (1977).

59
17 U.s.c. §s05 (1977).
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120 If an in@ividual infringes a copyright willfully for
commercial advantage or private gain, he has committed a
criminal offense.60 If convicted, the infringer can be
fined $25,000 or imprisoned for one year, or both.61 The
court can also order the déstruction of all non-authorized
duplicates and all duplicating'equipment.s2

D. Contributory Infringers

$21 Individuals who do not do the actual duplicating but
who are involved in some aspect of the infringement of a
copyright may be held liable as a contributory or vicarious
infringer. An owner of a bar, for example, can be held
civilly liable if a band he hires plays copyrighted music
without authorization from the copyright holder.63 A retail
store chain can be held civilly liable if one of its stores,

without the knowledge or consent of the chain, sells pirated

tapes, records, or films. 9%

6017 u.s.c. §506 (a) (1977).
Id.
6217 u.s.c. s506 (b) (1977).

GBE.g., Keca Music, Inc. v. Dingus McGee's Co., 432 F. Supp.
72 (W.D. Mo. 1977); Chess Music, Inc. v. Sipe, 442 F. Supp.
1184 (D. Minn. 1977); Warner Bros., Inc. v. O'Keefe, 468

F. Supp. 16 (S.D. Iowa 1977).

643.9., Shapiro, Bernstein Co., Inc. v. H. L. Green Co., Inc.
316 F.2d 304 (2d Cir. 1963); See also Audio-Visual
Communications, Sept. 1978, at 25
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E. Copyright and Obscenity

122 Traditionally, a defense of "obscenity" could be used
in a copyright infringement suit. This defense was based

on common law notions; it is not part of the copyright
statutes.65 The courts uniformly refused to grant copyright
protection to an obscene work.66 Recently, however, the
fifth circuit broke with this view and held that the alleged
obscenity of a work does not excuse its infringement.

Thus, an area that once could legally and profitably be
exploited by film pirates has begun to be closed.

III. The Industries

123 Piracy thrives because the pirate has access to materials

that can be duplicated, the duplicating process is simple,

fast, and inexpensive, and the potential profits are enormous.

65§§g Phillips, "Copyright in Obscene Works: Some British
and American Problems", 6 Anglo-Am. L. Rev., 138 (1977);
46 Fordham L. Rev. 1037, 1038 (1978). The current
copyright statute is silent on the obscenity issue.

66E.g.,Martinetti v. Maguire, 16 F. Cas. 920 {No. 9173)

(c.c.Cal. 1867), Barnes v, Minen, 122 F. 480 (C.C.S.N.Y.

1903); Bullard v. Esper, 72 F. Supp. 548 (N.D. Tex. 1947);

Khan v. Leo Feist, Inc., 70 F. Supp. 450, (S.D.N.Y.

1947); Broder v. Zeno Mauvis Music Co., 8% F.74 (C.C.N.D.

Cal. 1898); Simonton v. Gordon, 12 F.2d 116 (S.D.N.Y. 1925);

Cain v. Universal Pictures Co., Inc., 47 F. Supp. 1013,
(s.D. Cal. 1942).

67MitchellBrothers Film Group v. Cinema Adult Theater,
F.2d 203 USPQ 1041 (5th. Cir. 1979). Reversing the
lower court which accepted the obscenity defense.
F. Supp. 192 USPQ 138 (N.D. Tex. 1976).
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A. The Recording Industry

124 To copy a record or tape, the pirate need only acquire
a legitimate tazpe or record. To duplicate the original

tape, "the pirate puts it on a master duplicating machine

to which are attached as many as 20 'slave' recording units
with blank tapes. These pick up the electronic impulses

of the original.68 With this system, 20,000 tapes can be
reproduced during each twenty-four hour period.69 Duplicating
a record is more complicated and is, therefore, less frequently
done; it requires "hydraulic presses, steam to build up the

pressure, lacquered platters, (and) such supplies as vinyl

compounds."70

Y25 In addition to duplicating the album or tape, counter-
feiters also take a picture of the original tape or album
cover and reproduce it. The process of reproducing and
sizing distorts the color and the sharpness of the image and
this distortion, although not always easy to detect,
distinguishes an authorized version from an unauthorized

71

version. Another distinguishing factor is that

pirated and counterfeited records and tapes are sonically

681rwin, "Piracy on the High C's", N.Y. Sunday News, Jan.
27, 1974 (reprint).

7lN.Y. Times, Feb. 28, 1980, at Cl; Rolling Stone, 'April 17,
1980, Daily News, March 7, 1980, at 4.
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inferior to the original version because they are several
generations removed from it. Thie difference, however, is
only apparent on the best stereo systems.72

126 The recording industry also has an internal problem,
pirates acquiring records and tapes from individuals within
the industry. In many instances, this results in pirated

or counterfeit albums and tapes appearing in stores before the
company has officially released the product.73

127 The pirate!s profits are high because they are able

to avoid the legitimate industry's overhead costs by waiting
for a record to become a hit and then duplicating
duplicating songs they think will 5ecome big hits.74
Classical works or works by unknown artists are seldom
illegally duplicated and sold. Recent works that were
heavily pirated includes the original movie soundtracks of
"Saturday Night Fever" and "Grease", works by Donna Summer,
The Bee Gee's, and the Bagles.75 The counterfeiters
potential profits are enormous. It costs $1.50 to duplicate
an album and $.75 to duplicate a tape which can then be

sold at the current market price of $5.00 to $8.00.76

B. The Film Industry

128 Generally, film studios do not sell films. Instead,

they license them for limited use for a limited period of time.77

A rental arrangement is made between the studio and the
distributor. In turn, the distributor makes various rental
arrangements with individual theater owners. The terms of a
typical license agreement reserve title to the: film in the
studio and require the return of the film at the end of the
license period.78
429 -Ooncé a film is produced approximately 300 to 400
prints are sent to the distributor who then distributes them
to his branch offices, the exchanges, where screenings are
done and contracts with the exhibitors are finalized. The

prints are then distributed to 3,000 to 12,000 exhibitors

for public showings in theaters.79 In addition, various

73gee Billboard, Oct. 20, 1979, at 4.

7428 Stereo Rev. 63 (March 1972).

75Wash. Post, March 9, 1980, at Hl.

76L.A. Times, March 22, 1980, at 21.
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77Usually, film studios are in charge of the production
activities and film distributors are in charge of distribution. Prior
to 1949 this was not the case. The major motion picture
companies had their own distribution system and also
frequently owned theater chains. This practice was

outlawed in the Paramount Conseat Decrees of 1948,

See Nolan, "Copyright Protection for Motion Pictures: Limited
or Perpetual”. ASCAP, Copyright L. Symp. 1970. United States
v. Paramount Pictures, Inc., 344 U.S. 131 (1948), remanded

85 F. Supp. 881 (S.D.N.Y. 1949). Gregory, Making Film

Your Business, Schocker Books, N.Y., 1979 at 134-36.

7850 United States v. Wise, 550 F.2d 1180 (9th Cir.).
cert. denied, 434 U.S. 929, rehearing denied, 434 U.S. 922
(1977).

79Nolan, Copyright Protection for Motion Pictures: Limited
or Perpetual". ASCAP, Copyright L. Symp. 1970, at 178-79.
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other prints are loaned to V.I.P.'s in Hollywood, military
bases, hotels,  and airlines. Later, prints are loaned to
television networks, Home Box Office, and film libraries.80
130 Uusually, the "borrowing” of a film by pirates occurs
along these distribution routes. Changed technology has made
the duplicating process quick and it now requires littlec
equipment. Film in transit frequently disappears for short
periods of time, for example, overnight, and then reappears.
Projectionists are thought to be the pirates' best saource for
films; it is claimed that many projectionists have standing
offers from pirates for $5,000 for each film they deliver.82
The developing labs and the salvage companies are other sources
used to obtain master films.83
131 The pirates' influence is not felt exclusively along
the distribution chain; it is also felt within the studio.

Frequently film pirates, as do record and tape pirates, obtain

a master copy of a film before it has been officially released.

8014, at 179; Am. Film, July - Aug. 1978, at 60; United
States v. Drebin, 557 F.2d 1316 (9th Cir. 1977), cert.
denied, 436 U.S. 904, rehearing denied, 438 U.S. 908 (1978).

8lc.o Clev. Plain Dealer, Dec. 4, 1977, at 30.

82Variety, July 10, 1979.

83Am. Film, July-Aug. 1978, at 59. For a discussion of the
salvage company link see United States v. Wise, 550 F.2d
1180, 1184 (9th Cir.), cert. denied, 434 U.S. 929, rehearing
denied, 434 U.S. 877 (1977).

1472

Thus, they must have a connection within the industry.84‘

132 The duplicating process requires two videorecording
machines. The master is played on one machine, while the other
machine records the image. Once a good print is obtained

from the original as many as 400 duplicates can be created

off this print and each of these duplicatés can be used to

make 400 more copies. Thus, a pirate could produce 160,000

85

copies from one good master. With a minimal investment,

cost of the duplicating equipment, the black cartridges,
and the cost of the bfibe to obtain the master brint, a
pirate's profits can be enormous. It is estimated that some
pirates have made $14 million a year.86

133 The quality of a pirated film varies. If it is a
videocassette of an older movie, the consumer is often unable

to distinguish between an authorized and an unauthorized version.
But if it is a print of a big name film that is still playing

in the major movies house, it is probably a pirated version.87

134 An alternative method of pirating film involves copying

a film directly off the airwaves. The proliferation of Home

See Am. Film, July - Aug. 1978, at 59.

85Daily News, April 10, 1978, at 14; Daily Telegram (Sydney),
April 21, 1979, at 17.

86Detroit Free Press, Jan. 21, 1979,

87,i11age Voice, Oct. 8, 1929, at 88.
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Box Office has facilitated this form of duplication. These
prints, however, are usually of poor guality and sell for less.
on the black market.88

IV. Industry Measures to Combat Piracy

135 The recording and film industries have initiated some

internal changes with the intent of reducing the piracy

problem.

A. The Recording Industry

136 RSO, one of the labels hardest hit by the counterfeiting
wave, hired private, plainclothes investigators to maintain

constant surveillance of points along the record-making line

89
to prevent internal leakage.

137 The National Association of Recording Merchandisers has
held workshops to discuss guidelines for internal control
of the industry to prevent the unknowing purchase and sale

. 90
of counterfeit products.

4138 As a result of recent allegations that retailers are

returning counterfeit albums and tapes interspersed with the
legitimate versions to obtain cash refunds from the company,
£he companies have tightened their return policies and

procedures.9l The percentage of returns accepted has been

reduced by RCA, A & M, and Associated Labels.ﬁ2 Afista

has begun a policy of examining all returns in an attempt

to catch the counterfeijt product.93

B. The Film Industry

39 The film industry has tightened security measures
inside the plants and along the distribution lines in an
attempt to prevent the borrowing of films,-94 it has also
adopted a policy of indicting pirates with copyright
infringement and also with additional offenses, for example

violations of 18 U.S.G. §2314,95in an attempt to net stiffer

penalties.96
40 The film companies have also begun to fight pirates
with their own weapons, videocassettes, United Artists

recently entered into an agreement to rent twenty of its

pictures for videocassette distribution.97 In the future,

Id.

89Variety, Dec. 20, 1978; Record World, Dec. 23, 1978.

90pi11board, Feb. 23, 1980, at 18.

9lyariety, Feb. 6, 1980, at 1.
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2Billboard, Oct. 27, 1979, at 1.

?3cash Box, March 15, 1980, at 68,

®4Am. Pilm, July-Aug. 1978, at 59.

95§gg note 116 infra for text. The $5,000 statutory minimum
has posed some problems. In United States v. Whetzel,

589 F.2d 707 (D.C. Cir. 1978), the court refused to consider
the actual copyright cost of the unauthorized tapes in
determining whether this minimum had been nmet.

96Am. Film, July - Aug. 1978, at 62. See United States v.
Atherton, 561 F.2d 747 (9th Cir. 1977); United States v.
Whetzel, 589 F.2d 707 (D.C. Cir. 1978).

Variety, April 11, 1979, pt. 5.
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it is expected that cassette versions of a film will be

released by the film companies simultaneously with the movie.98
141 State legislators have also attempted to counter the
piracy problem. In 1971, when tlie Sound Recording Amendnent

was enacted, only eight states had anti-piracy laws to protect
pre-1972 works.99 Today, all the states, with the exception

of Vermont, have passed anti-piracy laws. Oregon was the first
state to enact an anti-video taping law, making it illegal

to produce or sell unauthorized videotapes of motion pictures.loo
All these measures have hélpeﬁ in the war against piracy but

none have put a serious dent into pirate activities.

Iv. RICO
A, Introduction
142 RICOlOl provides an additional weapon to combat the

piracy problem. Its sanctions are much higher than those
provided by the copyright law. RICO's criminal and

civil penalties provide one of the most effective deterrents
against this high profit crime. The advantages of RICO include
the ability inanciallyto immobolize the enterprise through

the use of it's criminal forfeiture provisions and to make

?8wall st. J., June 27, 1980, at 27.
998ee note 36 supra.
100

1979 Or. Laws, c. 550.

10118 u.s.c. s1961-1968 (1976).
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whole actual injuries suffered by victims cf the fraud through
the treble damage suits. 1In addition, RICO enables either the
Government or private individuals to commence a suit against
the pirates to obtain injunctions.

143 Although the principle purpose behind RICO was to
curtail the infiltration of organized crime into legitimate

102

business, it was not, as finally adopted, so limited.

Section 1962(c) provides an effective tool to combat the

piracy problem.

[Ilt shall be unlawful for any person -
employed by or associated with any
enterprise engaged in, or the activities
which affect, interstate or foreign
commerce, to conduct or participate,
directly or indirectly in the conduct of
such enterprise's affairs through a
pattern of racketeering activitg or
collection of unlawful debts.l0

To explain the usefulness of RICO a few words on the meaning
of this section may be in order.
B. Structure
1. Person
444 As defined by the statue, a person "includes any
individual or entity capable of holding a legal or beneficial

104

interest in property.” This definition works by

1025. Rep. No. 617, 91st Cong., lst Sess. 76 (1969).

10318 U.S5.C. §1962 (c) (1976). These materials do not deal
with the collection of unlawful debts. They are confined to
patterns of racketeering activity.

1045 y.s.c. §1961 (3) (1976).
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illustration not by limitation. Those "persons" who
S 106
can violate RICO include white-collar criminals as
. . 107 h3 1
well as members of organized craime. Thus, this section

applies to most types of pirates.

2. Enterprise

145 To violate section 1962 (c¢) a person must conduct
or participate in the conduct of an enterprise's affairs.

An enterprise includes "any individual, partnership,

e

, . 110 . . .
private businesses or associations in fact formed for

the purpose of engaging in criminal activity.lll

3. Racketeering Activity

146 Racketeering activity is defined by incorporating a

broad spectrum of specific state and federal offenses.

112

These include violations of certain state laws and
corporation, association, or other legal entity, and any

union or group with individuals associated in fact though

e .. . 109
not a legal entity.lo8 This definition is illustrative.

Included under this definition are common pirate enterprises,

lloSee, e.g., United States v. Brown, 583 F.2d 659 (3d Cir.
1978) (auto dealership), cert. denied, 440 U.S. 909, rehearing
denied, 441 U.S. 918 (1979); United States v. Weatherspoon,

581 F.2d 595 (7th Cir. 1978) (beauty college); United
States v. Forsythe, 560 F.2d 1127 (2d Cir. 1977) (bail bond
agency); United States v. Parness, 503 F.2d 430 (24 Cir.
1974) (foreign hotel and gambling casino), cert. denied,
419 U.S. 1105 (1975); United States v. DePalma, 461 F.
Supp. 778 (S.D.N.Y. 1978) (theater).

lOS"Includes" is a term of enlargement, not of limitation.
See e.g. Highway & City Freight Drivers v. Gordon

Transps, Inc., 576 F.2d 1285, 1289 (8th Cir.), cert. denied,
439 U.S. 1002 (1978); American Fed'n or Television and

Radio Artists v. NLRB, 462 F.2d 887, 889-90 (D.C. Cir. 1972);
Argosy Limited v. Hennigan, 404 F.2d 14.20 (5th Cir. 1968);
Federal Power Comm 'n v. Corporation Comm'n, 362 F. Supp.
522, 544 (wWw.D. Okla. 1973), aff'd, 415 U.S. 961 (1974).

lllSee e.g.,United States v. Clemones, 577 F.2d 1247
(prostitution ring), modified, 582 F.2d 1373 (5th Cir.
1978); United States v. Altese, 542 F.2d 104, 106 (24 Cir.
1976) (gambling), cert. denied, 429 U.S. 1039 (1977);
United States v. Cappetto, 502 F.2d 1351, 1358 (7th Cir.
1974) (gambling), cert. denied, 420 U.S. 925 (1975). Such
illegitmate associations are in fact usually connected with
Section 1962 (c) violations United States v. Elliot, 571
F.2d 880, 898 (5th Cir.), cert. denied, 439 U.S. 953

(1978), where the court held: There is no distinction

for 'enterprise' purposes, between a duly formed corporation
that elects officers and holds annual meetings and an
amoeba-like infra-structure that controls a secret

criminal network.

losE.g., United States v. Parness, 503 F.2d 430 (24 Cir. 1974),
cert. denied, 419 U.S. 1105 (1975).

107 g., united States v. Gambino, 566 F.2d 414 (2d Cir. 1977),
cert. denied, 435 U.S. 1006 (1978).

1085 y.s.c. §1961(4) (1976).

ll218 U.S.C. §1961(1) (A) any act or threat involving murder,
kidnaping, gambling, arson, robbery, bribery, extortion, or
dealing in narcotic or other dangerous drugs, which is chargable
under State law and punishable by imprisonment for more than

cne year.

109See note 105 supra.
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violations of specific sections of Title 18.ll3 Sections

of particular reference to the piracy problem because they

are frequently violated by the pirates are §1341 (mail fraud)114

of stolen property).

§1343 (wire fraud)115 and §2314 (interstate transportation

116

14

4. Pattern of Racketeering Activity

147 To violate section 1962(c), the operation of an

enterprise must be conducted through a pattern of racketeering

11315 u.s.c. s1961 (1) (B) any act which is indictable activity.ll7 The essential elements of this pattern are:
under any of the following provisions of title 18, United

States Code: Section 201 (relating to bribery), section 224 1. At least two acts;

(relating to sports bribery), section 471, 472, and 473

(relating to counterfeiting), section 659 (relating to theft 2. One of which occurred after October 15, 1970; and
from interstate shipment) if the act indictable under section :

659 is felonious, section 664 (relating to embezzlement from 3. The last of which occurred within ten
pension and welfare funds), sections 891-894 (relating to 118
extortionate credit transactions), section 1084 (relating to years of the commission of the prior act.
the transmission of gambling information), section 1341 119

(relating to mail fraud), section 1343 (relating to wire The legislative history of RICO and its judicial

fraud), section 1503 (relating to obstruction of justice),
section 1510 (relating to obstruction of criminal investiga-
tions), section 1511 (relating to the obstruction of State
or local law enforcement), section 1951 (relating to inter-
ference with commerce, robbery, or extortion), section 1952
(relating to racketeering), section 1953 (relating

to interstate transportation of wagering paraphernalia),
section 1954 (relating to unlawful welfare fund payments),
section 1955 (relating to the prohibition of illegal
gambling businesses), sections 2314 and 2315 (relating to
interstate transportation of stolen property), sections 2341-
2346 (relating to trafficking in contraband cigarettes),
sections 242i-24 (relating to white slave traffic).

interpretation indicate that the racketeering acts must be

related. Sporadic activity does not constitute a pattern

lls18 U.S.C. §1343 (1976) Fraud by wire, radio or television.
Whoever, having devised or intending to devise any scheme

or artifice to defraud, or for obtaining money or property

by means of false or fraudulent pretenses, representations,

or promises, transmits or causes to be transmitted by means
of wire, radio, or television communication in interstate or
foreign commerce, any wiretaps, signs, signals, pictures,

or sounds for the purpose of executing such scheme or
artifice, shall be fined not more than $1,000 or imprisoned
not more than six years, or both.

11415 y.s.c. §1341 (1976). Frauds and swindles. Whoever
having devised or intending to devise any scheme or artifice
to defraud, or for obtaining money or property by means of
false or fraudulent pretenses, representations, or promises,
or to sell, dispose of, loan, exchange, alter, give away,
distribute, supply, or furnish or procure for unlawful use

any counterfeit or spurious coin, obligation, security, or
other article, or anything represented to be or intimated or
held out to be such counterfeit or spurious article, for

the purpose of executing such scheme or artifice or attempting
so to do, places in any post office or authorized depository
for mail matter, any matter or thing whatever to be sent or
delivered by the Post Office Department, or takes or receives
therefrom, any such matter or thing, or knowingly causes to

be delivered by mail according to the direction thereon, or

at the place at which it is directed to be delivered by the
person to whom it is adcdxessed, any such matter or thing,
shall be fined not more “han $1,000 cr imprisoned not more than
five years, or both.

11618 U.S.C. §2314 (1976) in pertinent part reads: Whoever
transports in interstate or foreign commerce any goods, wares,
merchandise, securities or money, of the value of $5,000

or more, knowing the same to have been stolen, converted

or taken by fraud... [s]hall be fined not more than $10,000
or imprisoned not more than ten years, or both.

117,58 y.s.c. §1961 (5) (1976).

llSId.

1195 Rep. No. 617, 9lst. Cong., lst Sess. 79 (1969).
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of racketeering activity.l‘z0
C. sSanctions

1. Criminal Penalties
148 RICO criminal penalties are set out in section 1963,

which states that a violator may "be fined not more than

$25,000, or imprisoned not more than twenty years, or both".121

1205.c ynited States v. Stofsky, 409 F. Supp. 609, 613

(s.D.N.Y. 1973) ("The racketeering acts must have been
connected with each other by some common scheme, plan, or
motive so as to constitute a pattern and not simply a
series of disconnected acts.").

l2l18 U.S.C. §1963 (1976) Criminal penaities (a) Whoever
violates any provision of section 1962 of this chapter shall be
fined not more than $25,000 or imprisoned not more than

twenty years, or both, and shall forfeit to the United States
(1) any interest he has acquired or maintained in violation

of section 1962, and (2) any interest in, security of, claim
against, or property or contractual right of any kind

affording a source of influence over, any enterprise which he
has established, operated, controlled, conducted, or participated
in the conduct of, in vioclation of section 1962. (b} In

any action brought by the United States under this sectionm

the district courts of the United States shall have

jurisdiction to enter such restraining orders or prohibitions,
or to take such other actions including, but not limited to,

the acceptance of satisfactory performance bonds, in

connection with any property or other interest subject to
forfeiture under this section, as it shall deem proper.

(c) Upon conviction of a person under this section, the

court shall authorize the Attorney General to seize all property
or other interest declared forfeited under this section upon
such terms and conditions as the court shall deem proper.

If a property right or other interest is not exercisable or
transferable for value by the United States, it shall expire,
and shall not revert to the convicted person. All provisions

of law relating to the dispcsition of property, or the

proceeds from the sale thereof, or the remission or mitigation
of forfeitures for violation of the customs laws, and thé
compromise of claims and the award of compensation to informers
in respect of such forfeitures shall apply to forfeitures
incurred, or alleged to have been incurred under the

provisions of this section, insofar as applicable and

not inconsistent with theprovisions hereof. Such duties

as are imposed upon the collector of customs or any other person
with respect to the disposition of property under the

customs laws shall be performed under this chapter by the
Attorney General. The United States shall dispose of all

such property as soon as commercially feasible, making due
provision for the rights of innocent persons.

1482

The violator must forfeit to the United States any interest

he has acquired as a result of the racketeering and élso

any interest he owns in an enterprise which affords him

a source of power over the enterprise involved in the violation
of RICO.122 Thus, both ill gotten gains and bases of economic

power are subject to forfeiture.

2. Civil Remedies

149 Section 1964 allows either the Attorney General or
"any person injured in his business or property" to bring a

123 Available equitable relief includes divesture

civil suit.
of an interest in an enterprise, restrictions on future
activities or investments, and dissolution or reorganization

of the enterprise.124 In addition, if the suit 1is brought

by a private party, the plaintiff may also obtain treble

12375 y.s.C. §1964 (b) (c) (1976).

12415 y.g.c. §1964 (a) (1976). Civil remedies (a) The
district courts of the United States shall have

jurisdiction to prevent and restrain violations of section
1962 of this chapter by issuing appropriate orders,
including, but not limited to: ordering any person to
divest himself of any interest, direct or indirect, in any
enterprise; imposing reasonable restrictions on the future
activities or investments of any person, including, but

not limited to, prohibiting any person from engaging in the same
type of endeavor as the enterprise engaged in, the
activities of which affect interstate or foreign commerce;
or ordering dissolution or reorganization of any enterprise,
making due provision for the rights of innocent persons.
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damages and costs, including a reasonable attorney's fee. 25
D. Application
150 The usefulness of RICO in combatting record, tape, and

film piracy has only just begun to be realized. Illustrations
of how RICO was used successfully in several recent cases

can provide a basis for understanding how RICO applies in

this area and also establishes how it should be used in

future piracy litigation.

451 In a recent record counterfeiting case, John La Monte,
president of House of Sounds, Inc. and principle in James

Enterprises, Inc. plead nolo contendere to a 149 count

indictment. This indictment charged him with racketeering

(18 U.5.C. §1961 et seg.), wire fraud (18 U.S.C. §1343)

and copyright infringement (17 U.S.C. §§101 et seg.).126

Based on the RICO forfeiture provisions, La Monte was
required to forfeit his interest in House of Sounds and in

James Enterprises.127 In addition, he was required to serve

125;8 U.S.C. §1964 (c) (1976). Any person injured in his
business or property by reason of a violation of section
1952 of this chapter may sue therefor in any appropriate
United States district court and shall recover threefold the
damages he sustains and the cost of the suit, including a
reasonable attorney's fee.

126, . :

United States v. La Monte, 455 F. Supp. 952 (E.D. Pa.
1978)~(an attempt to obtain a motion to suppress was aenied.
Defendant's plea at this time was not guilty.

127 . .
Yarnell, Anti-Piracy News, March 9, 1979, at 1-2, Note,

according'to Yarnell, this was the first successful
counterfeiting prosecution under RICO.
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128

18 months in jail and to pay a $25,000 fine. It is likely

that these penalties, especially the forfeitures, will take
La Monte out of the counterfeiting business.
152 Indictments growing out of the recent FBI sting

9 130 raids, may also

operations, the Modsound12 and Mi Porn
be based on RICO violations. John Jacobs, special attorney
of an Organized Crime Strike Force, - indicated, after the
Modsound raids, that stress would be laid on RICO indictments
rather than on copyright violations because of RICO's more

131 George Tucker, for example,

stringent penalties.
was indicted as a result of Modsound raids of his house and
his duplicating plant, Super-Dupers, Inc., with, among other

charges, one count of violating 18 U.S.C. §1962(c),

nine counts of violating 18 U.S.C. §1343 (wire fraud) and also

129After a two year undercover investigation federal agents
posing as recbrd and tape pirates smashed a $350 million-a-
year piracy ring and seized $100 million worth of pop records,
cartridges, cassettes and developing equipment in a raid that
spanned five states. See The Charlotte Observer, Dec. 7, 1978,

at 1, Winston-Salem J., Dec. 7, 1978, at 1l; Greensboro Daily
News, Dec. 7, 1978, at A-l1l, N.Y. Times, Dec. 7, 1978,

13OA two and one-half year undercover operation centered in
Miami in which federal agents posed as pornography video
peddlers and distributed obscene material nationwide through a
mail order business. The investigation led to raids in

ten states. L. A. Times, Feb. 15, 1980, at pl. 1 p. 3.
Variety, Feb. 10, 1980, at 1.

131h:91poard, Dec. 16, 1978, at 1.
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eleven counts of copyright violation.132

453 The Sam Goody investigation, resulting in part from
taped conversations between federal undercover agents and
Tucker during the Modsound investigation, has also resulted
in RICO indictments. Sam Goody Corporation, its president,
George Levy, and its vice president, Sam Stolen, have

all been indicted for one count of racketeering, three
counts of interstate transportation of stolen property, and
twelve counts of copyright violation. All three have pled
not guilty and the case is still pending.133
154 A similar reliance on RICO indictments has resulted
from the Mi Porn raids. The underlying allegations

include interstate transportation of obscene material, mail
134

fraud, and wire fraud.

VI. Litigation Strategies

455 Eliminating record, tape, and film piracy would benefit
the Government, by increasing tax revenues, and benefit the

film and recording industries, by increasing profits. Thus,

132 . . .
Tucker's motion to suppress evidence and to dismiss

other allegations was denied. United States v. Tucker, 481
F. Supp. 182 (E.D.N.Y. 1979). 1In his subsequent

guilty plea; however, the RICO charges were dropped. The
Record, March 4, 1980.

133 .
See Variety, March 12, 1980, at 91; Cash Box,
March 15, 1980, at 68.

134 )
See L.A. Times, Feb. 15, 1980, at pt. 1 p. 3; Vari
Feb. 15, 1980, at 1. ! ’ P pP. 3; Variety,
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the Government and the industries should develop an anti-
piracy program based on RICO litigation. The goal of this

program should be twofold. First, to persuade retailers

who are selling both authorizéd and unauthorized products

to stop selling the unauthorized materials. Second, to
eliminate large producers of pirated material. RICO allows
either the Government or a private individual to institute a

135 and it provides for criminal as well as civil

136

suit,
sanctions. Careful consideration should be given by

the Government and private parties to these remedies in
litigation against these two groups.

156 The Government should bring criminal suits against
large scale producers of pirated material. The aim of these
prosecutions 1is to put the pirates out of business. The
prosecutions should be, if possible, enlarged to include
outlets as co-defendants to facilitate subsequent civil suits
by victims of piracy. Thus, the Government should seek the
maximum penalties, a twenty years prison sentence, a $25,000
137

fine, if the defendant is solvent, and criminal forfeiture.

957 RICO c¢ivil suits can be brought by either the Government

135See notes 121 and 123 supra.
136See notes 121 and 124 supra.

l37§§§ note 121 supra.
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or private individuals.l38 The advantage of having a civil

suit brought by a private party is that the private party can
be awarded treble damages,l39 one of the potentially

most effective deterrents against a high profit crime. The
film and recording industries should establish a strike force
of lawyers prepared to use RICO to eliminate, or to at least
reduce, the piracy problem. The industry should concentrate
its litigation on using RICO civilly against retailers, who
are engaging in the sale oﬁ_authorized and unauthorized
products., Substantial ;;iminal sanctions of high

money judgments resulting from such suits should convince
retailers to abandon their infringing activities; the
attractiveness of potential profits might not be high enough
to counter these sanctions and judgments.

these retailers would also eliminate a large part of the

piracy problem, such pPiracy cannot exist on a large scale

without retail outlets.

133b‘ee note 135 supra.

139See note 126 supra.
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the Manufacturers through
CivilL}itigation
by
Martha Tonn

John Trojanowski

1489




TABLE OF CCNTENTS

SUMMARY.
I. INTRODUCTORY COMMENTS . . .
IT. CIGARETTE BOOTLEGGING

111,

Iv.

A. THE PROBLEM . . . . . . . . .
B. EXAMPLES OF BOOTLEG OPERATIONS . . . .

1. THE NORTH CAROLINA-PENNSYLVANIA CIGARETTE
TRAFFIC e e e e e e o,

a. THE FRUMENTO STORY
b. THE MCCURRY 2ROSECUTION
C. THE INDUéTRY c e e ..
MANUFACTURER LIABILITY - THE LAW
A. GENERALLY . . . . .
B. CONSPIRACY/COMP-ICITY: GENERAL ANALYSIS

C. THE PRE-FALCONE/DIRECT SALES CASES

D. UNITED STATES v. FALCONE/DIRECT SALES v. UNITED
STATES . . . . . . .7 e e e e .o,

E. POST FALCONE/DIRECT SALES CASES

- . . . -

F. RICO

LITIGATION STRATEGY

A. STANDARDS TO MEET

B. GATHERING THE EVIDENCE - PRE-COMPLAINT .
C. USING THE EVIDENCE

D. GATHERING THE EVIDENCE - POST~-COMPLAINT

CONCLUSION . . . .

1490

Y1
v 2

¥ 3

Vv 8

w0

i
1 23
1 25

27

¥ 40

4 58

1 62

v 77

1 85
1 88
1103
1104

1112

SUMMARY

1 Cigarette bootlegging drains needed tax revenue from

states and localities and generates other serious crimes,including
murder, hijacking and official corruption. All levels of the
cigarette industry are involved in bootlegging. Laws exist to
control bootlegging, but in the past, enforcement efforts have

not been focused on cigarette manufacturers. Cigarette manufac-
turers are the legally responsible level with the highest degree

of control over the flow of cigarettes into illiecit traffic.
Litigation directed at the manufacturer provides greatest hope

for industry self regulation and clean-up. Elaborate record-
keeping at each level of the industry eases the effort of obtaining
evidence and would facilitate successful litigation. The Racketeer
Influenced and Corrupt Organizations Act (RICO) provides for both
civil and criminal suits, but civil suits would be preferable
because of lower standard of proof, broad discovery provisions, and

vecause the objective of the suit would be reform, not vindictive

justice.
I. Introductory Comments
12 These materials | pose civil litigation against the

cigarette manufacturers themselves, to end illegal bootlegging.
Litigation would be initiated by State Attorneys General as the
injured party under 18 U.S.C. 1964 (c). Such litigation
combines the advantages of a civil suit, including a lower
standard of proof and broad discovery, with the injunctive and
treble damage provisicns of RICO. The desired impact of these
materials is not to discourage other forms of litigation.
Rather, they demonstrate how to confront cigarette bootlegging

through one type of litigation designed for maximum impact on
1491
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the illicit trafficting of cigarettes.

II. Cigarette Bootlegging

A, The Problem

13 Cigarette bootlegging is the introduction of cigarettes
purchased in a state with a low cigarette tax rate into a state
with a high cigarette tax rate without payment of the tax imposed
by the second state. The large tax differential that exists
between various states makes cigarette bootlegging a highly
profitable criminal activity.

14 The amount of cigarette bootlegging has been steadily
increasing since the latce nineteen—sixties.l It is generally
agreed that bootlegging becomes profitable when the tax differ-
ential reaches at least ten cents per pack of cigarettes.2 In
196C the largest tax differential between any two states was
eight cents per pack.3 In 1965 the largest tax differential
was eleven cents.4‘ Then, as now, the cigarette manufacturing
states (North Carolina, Virginia, and Kentucky) were low tax
states. Today the larqgest tax spread between two states is

nineteen cents,5 and the differential between North Carolina

lCigarette Bootlegging: A State AND Federal Responsibility,
Advisory Commission on Intergovernmental Relations (May 1977)
[hereinafter cited as ACIR Report].

21d. at 9.
319. at 12.
414.

5See tables 2 & 3 in appendix.
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and New York City is twentywone cents peor pack.6

15 The North Carolina-New York City spread is two dollars
and ten cents per carton of ten packs, one hundred and twenty-
six thousand dollars per trailer truckload of one thousand cases.
The financial lure of cigarette smuggling is obvious. The extent
of the problem is indicated by estimates that one out of every
three packs of cigarettes sold in Philadelphia and one out of
every two pacvs sold in New Yerk City are contraband.7

16 Cigarstte bootlegging is not a victimless crime. Every
dollar of cigarette tax revenue lost to a state means either a
one dollar increase in the general tax burden imposed on its
citizens.8 The revenue loss of a state affects every citizen

of that state. It is estimated that in 1975 thirty-four states
lost a total of $390.8 million tax dollars through bootlegging.9

The 1975 estimated loss for Pennsylvania was $35.6 million.lo
It is estimated that Pennsylvania now loses $1 million per week

. 11
in revenue. Those states that attempt to combat the smugglers

6See id. at 69, and tables 2 & 3

7
S. Rep.No.962, 95th Cong, 24 Sess. 4, reprinted in [1978]

U.S.Code Cong. & Ad. News 5518, 5519; ACIR Re
‘ S, .9; port, supra note
3, at 69, 112; The Philadelphia Inquirer, May 6, 1979? at 14-a.

8ACIR Report, supra note 3, at 2.

’1d. at 64-65.

10.14.

llNewsweek, February 25, 1980, at 51; The Philadelphia Inquirer
14

May 6, 1979, at 1-A.
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are forced to increase their expenditures for tax collection

and law enforcement. Increased costs further erode the value

of the taxpayer's dollar.
17 Cigarette bootlegging also gives rise to the commission

of other crimes. Trailer trucks are hijacked. Warehouses are
burglarized. Rivals, witnesses and informants are assaulted
and murdered. Politicians, law enforcement figures, members

of the judiciary, legislators, and other public officials are

. 12
corruptec.

B. Examples of Bootleg Operations

48 The following is an outline of two types of bootlegging
operations in one state. Bootlegging operations vary from state
to state and within each state. This outline should be viewed

only as an example. In addition, because the Pennsylvania

litigation discussed focused on individual smugglers, manufac-

turer facilitation was not explored.

1. The North Carolina-Pennsylvania Cigarette Traffic

199 Unless within an exception, the sale of unstamped cigarette

is a misdemeanor in North Carolina.l3 Under North Carolina law

all cigarette distributors, including cigarette manufacturers,

must affix the states' two cent tax stamps to each pack of

12See generally S. Rep. No. 962, 95th Cong., 2d Sess. 6, reprinteg
in (1978) U.S. Code Cong. & Ad. News 5518, 5521; ACIR Report, ]
supra note 3, at 3; The Philadelphia Inquirer, May 6, 1979, at :
1-A, 14-A, 15-A; The Philadelphia Inquirer, May 7, 1979, at 1-2, . [N .
8~A; The Philadelphia Inguirer, May 8, 1979, at 1-A, 10-A, 1ll-A ' .

" poamay

13N.c. Gen. Stat. §105-113.27-.33 (1979).
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resale.
One exception exists for cigarettes shipped by manufacturers

to other licersed distributors.15 Another exception exists for

The salg of cigarettes to a nonresident wholesaler
or retailer registered through the Secretary who has
no place of business in North Carolina and who pur-
chaseg the cigarettes for the purposes of resale
not‘w1th1n this State and where the cigarettes are
Qellvered to the purchaser at the business location
in North Carolina of the distributor who is also

licensed as a distributor und
Lo . the laws of
of the nonresident purchaser.Eg of the state

That is the only situation in which North Carolina tax stamps
need not be affixed prior to the sale éf cigarettes in North
Carolina to a nonresident for purposes of out of state resale.
110 A legitimate Pennsylvania distributor, licensed by

Pennsylvania and registered with North Carolina, buys cigarettes

in bulk from the manufacturer in North Carolina to acquire his

sto i i
ck at the lowest possible cost. Four of America's six major

cigarette manufacturers have production facilities in North
Carelina: American Brands, Inc. (American Tobacco), Liggett
Group, Inc., Lowes Corp. (Lorillard), and R. J. Reynolds

. 17 .
Industries, Inc. The cigarettes purchased from these

14y c. Gen Stat. §105-113.20 (1979).

15y.c. Gen Stat. §105-113.10 (1979) .

16y.c. Gen. stat. §105-113.9 (1979).

171 Moody's Industrial Manual 77 (1979); 2 Moody's Industrial

Marual 2563, 2573, 2904 (1979).
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manufacturers bear neither the North Carolina, nor the Pennsylvan:

tax stamp. The distributor trucks these cigarettes to his
Pennsylvania warehouse where he imprints the Pennsylvania tax
stamp on each pack. A meter on the stamping machine records
the number of packs stamped. The distributor then remits
eighteen cents for each stamp affixed, less a three per cent
commission for serving as & state tax agent, to the Bureau of
Cigarette and Beverage Taxes of the Pennsylvania Department of
18

Revenue. The cigarettes are then resold to distributors,

retailers, and members of the public.
$11 The sixteen cent tax differential that exists between

North Carolina with its two cent per pack tax and Pennsylvania
with its eighteen cent per pack tax is a strong incentive to

cigarette bootlegging. A typical trailer truckload of one

thousand cases of cigarettes (sixty thousand cartons, six hundred

thousand packs) generates a gross profit of ninety-six thousand
dollars through the differential alone. TIf a dealer's markup
is added, the profit is bigger still.

112 Pennsylvania smugglers generally purchase cigarettes

from North Carolina distributors rather than from manufacturers.

Contrary to North .Carolina law, the cigarettes purchased do not

bear that state's tax stamp. The North Carolina distributor

either evades his state's cigarette tax, or, more probably,

18
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runs the cigarettes through a stamping machine in such a way
that they remain unstamped while the machine's meter keeps track
of the number of cigarettes processed by the distributor. The
distributor can then pay his own state's tax on all of the
cigarettes he handles while keeping any desired number of cigar-
ettes unstamped and, thus, readily saleable to smugglers.

413 Cigarette Lootleggers are highly desirable customers
for the distributor since they buy in quantity and pay in cash.
The distributor's sales to smugglefs benefit the manufacturer
as well as the distributor. The more cigarettes the distributor
sells, the more cigarettes the manufacturer sells; and the more
cigarettes the manufacturer sells, the greater his profits.

The manufacturer will give the distributor a 3.25% discount if
he pays his bills promptly.19 The distributor's cash sales to
bootleggers enable him to take advantage of that discount. The
manufacturer, in turn, increases his cash flow, and eliminates

the possibility that the bills will never be paid.

414 The bootlegger trucks his unstamped cigarettes north

to a warehouse in Pennsylvania. The trip takes about eight hours.

Once in Pennsylvania, the cigarettes are imprinted with the
Pennsylvania tax stamp to make resale safe. The stamp may be
counterfeited, or it may be imprinted by an authorized stamping

machine. There are over 250 licensed wholesalers

in Pennsylvania. At least twenty of them have owners or employees

P
See Pa. Stat. Ann. tit. 72,§§3169.301.302 (pPurdon) (Supp. 1979)%

19Forbes, December 15, 1977, at 47.
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with criminal records.20 John Sebastian LaRocca, reputed LCN

. 21
boss of Pittsburgh, is vice-president of Keystone Sales. The
late Angelo Bruno, reputed LCN boss of Philadelphia and Southern

New Jersey, listed his occupation as cigarette salesman for

. 22 .
John's Wholesale Distributors, Inc. in 1977 and 1978. During

the first eighteen months of Bruno's association with John's,

the corporation's volume went from forty thousand to two hundred

thirty thousand cartons per month.23 A number of Bruno's assoc-

iates have also been connected with John's over the years.
415 A Pennsylvania statute provides in relevant part that

Applicants for wholesale (cigarette dealer's)
license or renewal thereof shall meet the fol-
lowing requirements:

(2)....The applicant or any shareholdev
controlling more than ten per cent of the stock,
if the applicant is a corporation or any of-
ficer or director of said applicant is a
corporation, shall not have been convicted of
any crime involving moral turpitude.25

116 In 1971 John's wholesale cigarette license was revoked

by the Secretary of Revenue pursuant to this statute. Raymond

percent stockholder of John's.

onhe Philadelphia Inquirer, May 6, 1979, at 14-A.

21The Philadelphia Inquirer, May 7, 1979, at 8-A.

22The Philadelphia Inguirer, May 7, 1979, at 8-A.

23Forbes, December 15, 1977, at 47.

Pa. Stat. Ann. tit. 72, §3169.403 (Purdon) Supp. 1979)
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Martorano, a reputed lieutenant of Angelo Bruno, was a fifty

Martorano had been convicted of the
sale of untaxed liquor in 1951, the possegsion and transportation
of untaxed liquor in 1952, and the possession and sale of

opium derivatives in 1954 and 1955.26 The Supreme Court of
Pennsylvania ordered the license restored. The court found

that,

[t]o interpret 403(2) as a blanket prohibition

barring anyone who has been convicted of a

crime of moral turpitude without regard to the

remoteness of those convictions or the individual's

subsequent performance would be unreasonable. We

cannot assume that the legislature intended such

an absurd and harsh result. 27
417 As a result of this decision, individuals with criminal
records can become licensed cigarette stamping agents as well as
licensed cigarette wholesalers since the statutory requirements
for the two licenses are similar.28 Once the Pennsylvania Tax
Stamp is affixed to each pack of bootlegged cigarettes, the
criminal wholesaler blends them with his licit inventory and

resells them to other wholesalers, retailers, or the general

public.

26Secretary of Revenue v. John's Vending Corp., 453 Pa. 488,
490-91, 309 A. 2d 358, 360 (1973).

2714, at 494, 309 A. 2d at 362 (1973). At the time this decision
was handed down Martorano was serving a six month prison term
for refusing to answer the questions of a grand jury investi-
gating organized crime; The Philadelphia Inquirer, May 6, 1979,
at 14-A; The Philadelphia Inquirer, May 7, 1979 at 8-A.

28Compare Pa. Stat. Ann. tit. 72, §3169.402 (Purdon) {(Supp. 1979)
with Pa. Stat. Ann. tit. 72, §3169.403 (Purdon) (Supp. 1979).
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118 Pennsylvania has criminalized the sale of unstamped

29 30

cigarettes, the possession of unstamped cigarettes, the

counterfeiting of tax stamps,3l the tampering with stamping

32 33

equipment, and other activity associated with bootlegging.
Pennsylvania's efforts to combat bootlegging under these statutes
in the past, however, have often been thwarted by inefficiency,
ineptitude, and corruption.

§19 Yahn & McDonnell is the largest licensed cigarette
wholesaler in Philadelphia. In 1978 it collected $18.3 million

in cigarette taxes for the state.jq

In 1973 the Revenue Departme
compared the records of Yahn & McDonnell with those of the cigare‘- =

manufacturers. The audit revealed that the firm had sold three

hundred sebénteen Ehousané ﬁgféhcartons of Eigarettes than it

had purchased from the cigarette manufacturers. Yahn & McDonnell
paid the state $360,000 in back taxes plus a $60 thousand
penalty. It was not subjected to a criminal investigation or

prosecution, and the source of the cigarettes was never determined

2%pa. Stat. Ann. tit. 72, §3169.902 (Purdon) (Supp. 1979).

30pa. stat. Ann. tit. 72, §3169.903 (Purdon) (Supp. 1979).

3pa. stat. Ann. tit. 72, §3169.504 (Purdon) (Supp. 1979).

32pa. stat. Ann. tit. 72, §3169.905 (Purdon) (Supp. 1979).

33 .
3 E.g., Pa. Stat. Ann. tit. 72, §3169.906-.909 (false record

keeping; impoundment of vending machines stocked with illicit

cigarettes; failure to comply with duties under the Cigarette
Tax Act).

34The Philadelphia Inquirer, May 7, 1979, at 8-A.
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The firm's licenses were not revoked.35

120 Much of the hiring of the Bureau of Cigarette and Beverage
Taxes, the primary cigarette tax enforcement agency, has been
based on the personal and political connections of the job
applicants, rather than on their qualifications.36 In 1977 the
Pittsburgh office of the Bureau cost the state $300,000 to
operate. The office's thirty employees confiscated fewer than
four hundred cartons of cigarettes during the entire year.37
Those cigarettes cost tge state approximately $750 per carton to
intercept. The Pennsylvania tax on a carton of cigarettes is

only $1.80.

921 The Bureau's other major office is located in Philadelphia.

In 1975 a tax agent informed Paul Landau, the then head of the

Bureau, alleged that the supervisor of the Philadelphia office, Joseph
Trout, was a bootlegger. The agent was transferred to another

office, and Landau did not investigate the charge. 1In 13978 Trout

was convicted for his involvement in a smuggling operation that

2
cost the state $750 thousand in tax revenues.“8 In 1972 the FBI

35The Philadelphia Inquirer, May 8, 1979, at 8-a, 10-A. See Pa.
Stat. Ann. tit. 72, §3160.405 (Purdon) (Supp. 1979). T

367he Philadelphia Inquirer, May 6, 1979, at 14-A; The Philadelphia

Inquirer, May 8, 1979 at 1-A, 10-A.

370he Philadelphia Inguirer, May €, 1979, at 14-A; The
Philadelphia Inguirer, May 8, 1979 at 10-A.

38The Philadelphia Inquirer, May 6, 1979, at 14-A.
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had informed Landau of an impending raid on a smuggler. The next

day the smuggling operation shut down. ‘ ' ‘
Y s . , Philadelphia lawyer, and Pisciotta's client, Harold Sharp, a

122 In 1973 a Pennsylvania grand jury indicted Melvin Shelton, _ ) )

Philadelphia cigarette wholesaler with prior felony convictions.

supervisor of the Philadelphia office, for larceny, extortion, L )

Pisciotta, Sills and Frumento then held a series of meetings

bribery, and blackmail in connection with cigarette bootlegging.

SRR : where Frumento revealed a plan to smuggle large quantities of
Robert Kane, the Pennsylvania attorney general, ordered that no

untaxed cigarettes into the state, using his position with the
disciplinary action be taken against Shelton regardless of the

39 . Cigarette Bureau to protect his accomplices. 1In August 1971 the
outcome of the prosecution. The charges were eventually dismissed

bootleg operation began. At approximately the same time as the
because the office of the Philadelphia district attorney, Emmett o . '

! beginning of this conspiracy, Frumento's appointment to the
Fitzpatrick, a Democrat, failed to bring the case to trial in a

' Bureau was approved. Approval came after state senator Henry J.
timely fashion. The case was begun undexr Fitzpatrick's predecessoXym _ _
' Ciafrani held up Governor Shapp's proposal for a state income tax

Arlen Specter, a Republican. Robert Kane attempted unsuccessfully| _ _
40 until he agreed to hire Frumento. Frumento was known to be a
to have the state pay Shelton's legal bill of §$12,563.

A. The Frumento Story41

cigarette smuggler; in the past he had been arrested in a truck

transporting bootleg cigarettes. The bootleg operation continued
123 In 1971 John Sills, the man in charge of patronage for i . ) _
for about thirty weeks, terminating with the arrest of Harold

Peter Camiel, chairman of the Philadelphia Democratic Cit )
P Y Sharp on March 13, 1972. 1In May of 1972 John sills was arrested

i te .wted to secure Rocco Frumento's appointment as an ) ) . . .
Committee, atte .p 12 subsequent to a grand jury investigation. Sills, Sharp,

i for the Pennsylvania Bureau of Cigarette and Beverage , . } )
inspector T Yy el g Millhouse, the supervisor of the District II Office of the Bureau,

. i o his a intment, Frumento met Vito Pisciotta, a . . .
Taxes Prior t 1S appointment, 4 ! and Frumento were charged with extortion, bribery, conspiracy to
. accept bribes, and conspiracy to evade payment of Pennsylvania's

cigarette tax. Sills; Frumento, and Millhouse were tried and

acquitted in the Philadelphia Municipal Court. A special investi-
gating grand jury indicted the principals again. The charges

. . . i smi d £ lack of timel h i .
Id.; The Philadelphia Inquirer, May 8, 1979, at 10-A. were dismisse or ely prosecution after Emmett

Fitzpatrick succeeded Arlen Specter as District Attorney, and

.....

The Philadelphia Inquirer, May 6, 1979, at 14-A; The Phil-
adelphia Inquirer, May 7, 1979, at 8-A; The Philadelphia
Inguirer, May 8, 1979, at 10-A. See United States v. Frumento,
563 F. 2d 1083 (3d Cir. 1977). All of the information in

the following discussion of the Frumento case was taken from
these sources.

Fitzpatrick failed to bring to trial the case that Specter

initiated. In 1976 Frumento, Sills, Millhouse and Vito Pisciotta
were convicted of federal income tax violations and violation of

Section 1962 (c) of RICO. The convictions were upheld on appeal.
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Unfortunately, the prosecution's focus did not extend beyond the

smuggler level. In addition, no follow up civil litigation

under RICO was undertaken.
124 Rocco Frumento was murdered on February 14, 1977. He was‘_uv
rumored to have been willing to cooperate with the authorities
in exchange for a lighter sentence.

. 42
b. The McCurry Prosecution

125 Suppliers became the target of federal agents in the
investigation and arrest of the "McCurry" ring. The FBI discover:lw;
the ring through surveillance of Southern Wholesale Company in
Goldsboro, North Carolina, a supplier of cigarettes to the

Philadelphia area. Agents staked out the warehouse for months,
watching unmarked rental trucks transport unstamped cigarettes
from the wholesale company to Philadelphia warehouses. On two
occasions the agents were spotted and they feared that the

operation was over. In 1978, however, Southern's Vice-President

volunteered to cooperate with enforcement officials in exchange
for leniency in sentencing. Bryan was wired with a recording
device and conversations with Fred McCurry, a prominent Philadelp
businessman suspected of having ties to organized crime and a

key figure in interstate cigarette smuggling, were taped. The
tapes were instrumental in a federal grand jury indicting McCurry,'

Bryan and eight others in June, 1979 for conspiracy, racketeering

42The information about McCurry was taken from Newsweek,

February 25, 1980, at 51.
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and trafficking in contraband. According to the indictment, the
ring was responsible for the sﬁuggling of 4 million cartons of
untaxed cigarettes into Pennsylvania between 1972 to 1979, with
an attendant revenue loss to Pennsylvania of $7.5 million in
taxes. McCurry and four others received prison sentences,

Bryan and three others were put on probation; the tenth fatally

————— s e m—— e ——

shot himéelf; Tﬁis violent end paralled earlier violence Qﬂén

in 1976 an associate of McCurry was murdered.

126 The McCurry prosecution made effective use of the 1978
Federal Contraband Cigarette Law and RICO to pProsecute wholesalers.
It fails, however, in the same way as the Frumento Prosecution.

No subsequent civil litigation was undertaken and the failure to
extend the prosecution to the manufacturer level deprived the
effort of any real impact on the traffic itself.

¢. The Industry

427 The legitimate cigarette distribution industries in the
states with serious bootlegging problems have suffered serious
financial set-backs. Their insurance and security costs have

43

risen sharply. Sales and profit margins have declined drastically.

Competitors selling bootleg cigarettes are always able to under-
cut the prices offered by legitimate dealers since their costs

are as much as 50% lower.44 Large numbers of distributors and

43ACIR Report, supra note 3 at 21.

4Forbes, December 15, 1977 at 44.
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retailers have been forced out of business or have been taken
over by bootleggers. Over seven thousand firms have gone out

. 45
of business since 1967 in New York iZity alone. As the number

of firms in the field declines, thr number of employees in the

., 46
industry follows suit.

128 It is estimated that approximately 50% of the nations'
illicit cigarette traffic is controlled by organized crime. 47
In the northeast alone, organized crime is estimated to smuggle
more than one billion packs of cigarettes each year with a
profit of over $105 million.48 The income from bootlegging
swells the pool of capital available to organized crime for
investment in both licit and illicit operations. There are
indications that organized crime has acquired cigarette distri-
butors in at least one low tax state,49 as well as in several

50

high tax states. The danger also exists that organized crime

may attempt to infiltrate the cigarette manufacturers themselves, i

4SSee S. Rep.No. 962, 95th Cong., 24 Sess. 7, reprinted in(1978)
U.S. Code Cong. & Ad. News 55185522: ACIR Report, supra note
3, at 21; Forbes, December 15, 1977 at 44.

Or at least their export operations.51 Access to cigarettes
destined for export would increase organized crime's profit
margin since those cigarettes are not subjected to either

federal or state cigarette taxes.52 In the short run, the

manufacturers have no interest in discouraging the traffic in

contraband cigarettes since bootlegging increases the consumption

of cigarettes, and, therefore the profits of the manufacturers.

In the long run, however, the corruption of their sales and

€xport operations would threaten their very existence. Individuals

working for the manufacturer who are capable of criminally and
civilly implicating the corporation, profit in the short run
from bootlegging activities vet do not have the long range

perspective necessary to discourage such activities.

129 Even as public knowledge of the bootlegging problem
increases, so does the amount of traffic itself. Despite
Ooptimistic official reports,53 cigarette bootlegging continues
to be a pervasive problem. New means of bootlegging cigarettes

have developed54 and tax collection figures have not increased

5:LF‘orbc-:as, December 15, 1977, at 4s8.

461 .
o SzId
475.Rep. No. 962, 95th Cong., 24 Sess. 6, reprirted in (1978) Id
- & Ad. News. 5518, 5521. 53 . -
S3ssede cond ' See Newsday, "Clearing the Air Alone 1-95", June 18, 1980
48 and Binghamton Sunday Press, "New State Stamps expected to
ACIR Report, supra note 3, at 21. slow cigarette bootlegging, " June 15, 1980.
49 a £ 5 54In Florida the latest form of bootlegglng to present a problem
Id., a .

50Forbes, December 15, 1977, at 47; The Philadelphia Inguirer,
May 6, 1979, at 14-a. .

1506

profits serve as an easy source of cash for organizations

needing extra money. Tobacco Tax News, Tobacco Tax Council
of Florida, June, 1980,
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in a statistically significant manner that would justify a
conclusion of effective enforcement.
%30 New York is the one state on record as feeling extremely

. . 55 .
Optimistic about solving cigarette bootlegging. Cigarette

tax collections have been reported as being up seven million
dollars but official figures show an increase of only $4.1 milliod
or 1.26% between March 31, 1979 and March 31, 1980?6 New York
City accounts for the increase; the upstate area actually suffereg .
a tax collection decline.57 Increased revenue does not, however,
automatically permit an inference that bootlegging has decreasedq. ¥
In the same year period, industry officials report an incr;ase
in consumption - one explanation for the increase in revenue
collections.58 An additional explanation can be seen in New York

City's increase in tourism and retail expenditures over the same

55Newsday, Sipra. note 53.

56Figures provided by New York Tax Agent Ronald Lewis in an

interview in New York City on June 25, 1980. The seven
million dollar figure appears in the Binghamton Sunday
Press, supra. note 53.

57Revenue collection figures were provided by the
" Tobacco Tax Council, P.0O. Do 8269, 5407 Patterson Ave.,
Richmond, Virginia 23226¢.

58

Information given by Arnold Gordon, President of Jack Gordon,
Wholesale Tobacco Company, Inc. in Syracuse, New York, on e
July 2, 1980. Mr. Gordon is also thecurrent.president of
the Upstate Cigarette Wholesaler's Association. He can be
reached at 1-315-422-0207. His company address is 1000 Erie
Blvd. W., Syracuse, N.Y.
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period of time.59 Tourists do not have access to bootlegged
cigarettes; their increasing retail purchases of retail cigarettes
add to the increased revenue collection. Projections for the
future show continued increases, subject to modification depending
Oon changes in the economy. The tourism and retail figures are
considered to be conservative estimates.

131 New York officials also took to a new tax stamp to
substantially decrease bootleggin960 but industry officialé are
less optimistic.6! Even with a new stamp, counterfeiting and

corrpution will facilitate the sale of bootlegged cigarettes.

New tax stamps will not curb the sale of cigarettes through
illicit channels. Cigarettes without an avthorized stamp can
be sold illicitly through bars, beauty shops, apartment buildings

and even post offices and benevolent organizations in some

. 62
instances.

9'I‘ourism and retail figures were obtained from Ms. Lori Miller
at the New York Visitor and Information Bureau. (212-397-8252) .
The expenditure date is from an International Association
Convention and Visitor Bureau Survey conducted under the
auspices of the United States Travel Data Center in Washington,
D.C. The link between retail expenditures, tourists, and
increased tax revenue collection was pursued at the suggestion
of Morris Weintraub, Editor of Vending Times and head of the
Council Against Cigarette Bootlegging. He can be reached at
212-697-3868.

60See the Binghamton Sunday Press, supra note 53.

61Mr. Weintraub and Mr. Gordon both expressed concern over the

stamp's effectiveness, although both were pleased with
New York State's concern.

62See note 54 supra.
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132 Solutions through changed tax structures have often been

proposed.6 While a_uniform tax rate nationwide would remove
the profit'motivé that perpetuates bootlegging it is not a
practical proposal under current political conditions. State
taxes are set according to state priorities and revenue needs
and any attempts at uniformity would significantly affect
§tate efforts.64 Low tax states resist the change and blame

the problem on high tax states and their "unreasonable" taxes.

High tax states are dependent on cigarette tax revenues and

consider any uniform reduction a political and fiscal impossibili

Political pressures and economic realities make tax solutions
highly unlikely.

133 Another proposed solution is improved accounting for
and licensing of cigarettes coming into the state. A bill to
that effect has been submitted in the New York State Assembly
but no action has been taken.65

434 Some records are currenély required by statute and many
more are kept as a consequence of efficient business practices.
Any law endorcement efforts against manufacturers will require

procurement and use of existing records.66

tg

A1

6
3ACIR Report, p. 13. See also Second Report of The N.Y.S.

Special Task Force on Cigarette Bootlegging and The Cigarette

Tax. (December, 1976), p.5. The two reports are available
from Al Donati, the Committee's Chairman, at 212-488-5980 or
Attn: Al Donati, Two World Trade Center, N.Y., 10047

6414,

65Mr. Donati's office has copies of the bill.

6Industry information was provided by Morris Weintraub in a
series of telephone conversations.
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%35 Manufacturers should be the target of anti-bootlegging
litigation. Manufacturers exercise the ultimate control over
the flow of cigarettes from their warehouses to the consumer.
Magufacéurers have the capacity to contfgl the diversion of
cigarettes from legitimate to illegitimate trade.

136 In a legitimate operation a cigarette manufacturer sells
to a distributor agent. An agent is licensed in his state to
stamp cigarettes; this licensing serves as his authorization to
order directly from the manufacturer. The agent then stamps

the cigarettes and sells them to either a subjobber or a retailer.
A subjobber does not have stamping authority so he buys from an
agent prior to distributing the cigarettes to retailers. Retailers,
such as gas stations and supermarkets, purchase from the subjobber
or distributor-agent and sell to the consumer. In some instances
vending operators are licensed to stamp cigarettes and serve as

a direct link between the consumer and manufacturer. Occasionally

large supermarkets get taxing authority so that they too can

buy directly from the manufacturer and sell to the consumer.

Generally, however, the agent is a large wholesaler who deals

in cigarettes as well as cigars, candy and sundries.

137 Of these commercial entities, the manufacturer

is the most complex in its chain of organization. A manufacturer,
as an entity, consists of positions ranging from chairman of the
board to "Missionary Men" - the pPeople that put up displays, visit
retailers and vending operators, and generally account for and
promote the flow of cigarettes from the manufacturer. While

parties at all levels of the corporate structure may criminally

or civilly implicate the corporation, individuals at each level clearl

have different degrees of knowledge and involvement in any

1511




Manufacturer ‘
(through one of their
warehouses)
A
Vendin
distributor-agent large ) opergtor
(usually a large retailer
wholesaler)
V
Consumer
N\
subjobber 7
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bootlegging enterprises. These materials will define the
manufacturer as any individual who can criminally or civilly

implicate the corporation, the only constraints being traditional

limits imposed by the civil and criminal law.

138 Manufacturers are ideal targets for litigation in
that they are legally liable and in a position to control
bootlegging in a bootlegging operation. Many agents reveal
sufficient méns rea to merit punishment but limited resources

prevent continued apprehension of all such agents.

éuccessful judgments againét one or mére of the six major
cigarette manufacturers could result in the adoption of effective
controls at the source of the cigarette traffic. It would, for
example, be pPhysically possibie to have all cigarettes stamped
and all taxes tabulated for the individual states before the
cigarettes left the pPossession of the manufacturers. The
manufacturers could easily be reimburged for their costs out

of the states' increased revenues. Any extra costs involved

in the extra storage and stamping would be far less than continued
litigation expenses. The stiff penalties available under the
Racketeer Influenced and Corrupt Organizations statute67 (RICO)
provide a real incentive for manufacturers to protect themselves
through federal anti-bootlegging efforts . Successful RICO
litigation could remove the economic advantages of manufacturer
facilitation of bootlegging and makes prevention the financially

feasible choice.

718 U.5.C. §§1961-1968 (1976).
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139 A changed system of stamp affixaticn is only one of the
anti-bootiegging weapons that a manufacturer possesses. Manufac-® ™
turers could design in-house record keeping systems with a clear
system of authority for double checking.68 Those with authority
for overseeing the inventory and accompanying records would face
disciplinary action by the company if any cigarettes disappeared
from legit:imate channels of trade.69 Subjecting manufacturers

to civil or criminal liability would surely hasten workable

in-house solutions.

e

68This would be similar to the standards that the proposed

New York bill seeks to establish.

69 -
Current recordkeeping procedures are explained in the lltlgatlon

strategy section of these materials; ¢y85-111 infra.
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ITI. Manufacturer Liability - The Law

“A. Generally
140 In 1978, at the urging of enforcement officials and

members of the industry, the federal "Trafficking in Contraband

Cigarettes" Act was passed.70

41 Section 2342 of the statute provides that:

(a) It shall be unlawful for any person know-
ingly to ship, transport, receive, possess,
sell, distribute, or purchase contraband cigar-
ettes.

(b) It shall be unlawful for any person know-
ingly to make any false statement or representa-
tion with respect to the information required
by this chapter to be kept in the records of
any person who ships, sells, or distributes any
quantity of cigarettes in excess of 60,000 in a
single transaction.

142 Section 2341 (2) defines the key phrase "contraband
cigarettes" as,

a quantity in excess of 60,000 cigarettes, which
bear no evidence of the payment of applicable
State cigarette taxes in the State where such
cigarettes are found, if such State requires a
stamp, impression, or other indication to be
placed on packages or other containers

of cigarettes to evidence payment of

cigarette taxes, and which are in the pos-
session of any person other than--

(A) a person holding a permit issued pur-
suant to chapter 52 of the Internal Revenue
Code of 1954 as a manufacturer of tobacco
products or as an export warehouse pro-
prietor, or a person operating a customs
bonded warehouse pursuant to section 311
or 555 of the Tariff Act of 1930 (19 U.S.C.
1311 ir 1555) or an agent of such person;

(B) a common or contract carrinr trans-
porting the cigarettes involved under a
proper bill of lading or freight bill which
states the quantity, source, and destina-
tion of such cigarettes;

7018 y.s.C. §§2341-2346 (1976 Supp. II, 1979).
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(C) a person--
(1) who is licensed or otherwise author-
ized by the State where the cigarettes
are found to account for any pay cigar-
ette taxes imposed by such Stape; and

(ii) who has complied with the account-

ing and payment reguirements relating

to such license or authorization with

respect to the cigarettes involved; or
(D) an officer, employee, or other agent of
the United States or a State, or any de-
partment, agency, or instrumentality of the
United States or a State (including any
political subdivision of a State) having
pPOssession of such cigarettes in connection
with the performance of official duties|[.)

71

The exception created by section 2341 (2) (A)' means that a
cigarette manufacturer cannot directly violate section 2342 (a).
Nevertheless, a manufacturer may be criminally liable as a
Co-conspirator, or accomplice, if his sales facilitate the
violation of the statute by one of his distributor—buyers.

The distributor may violate section 2342 (a) through his member-
ship in a corspiracy to smuggle unstamped cigarettes into a
high tax state without the payment. of the tax imposed by that
state. On the other hand, a distributor's knowing possession
of unstamped cigarettes in violation of the law of his state72
will not violate section 2342 (a) urnless he also fails to comply
with his state's "accounting and payment requirements.;7%ince a
distributor can comply with his state's "accounting and payment
requirements" by tampering with his stamping machine so that

it counts cigarettes without Stamping them, he is likely to do

18 v.s.c. §2341(2) (1973 Supp. II, 1979).

"25ce, e.g., N.C. Gen. Stat. §105-113.20 (1979),

7318 v.s.c. §2341 (2) (1978 Supp. II, 1979).
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SO in order to minimize the possibility of detection. Therefore,
the focus should be directed at those cases in which the
distributor—buyer is part of a cigarette bootlegging conspiracy.

B. Conspiracy/Complicity:General Analysis

143 Conspiracy is traditionally defined as an agreement
between two or more bpersons "either to do an unlawful act or a

lawful act by unlawful means"74 In addition, the general

conspiracy statute in the Uniteé States écde requires an "act

to effect the object of the conspiracy."75 It is necessary to
apply a detailed analytical framework to the crime of conspiracy
in order to understand how a manufacturer's cigarette sales may
violate the federal conspiracy statute.

144 The modern mode of analyzing criminal statues begins by
determining the class of persons who may violate the statute at
issue. It then isolates the elements of the offense: conduct,
surrounding (attendant) circumstances, and result. Finally, it
determines the kind of culpable state of mind required for each

individual element of the offense.76 The possible states of

"Rex v. Jones, 110 Eng. Rep. 485, 487 (1832).

7318 u.s.c. §371  (1976).

"®Sec United states v. Bailey, 100 S. Ct. 624, 630-32 (1980);

S. 1722, 96th Cong., 1st Sess. §§301-303 (1979(; s. Rep. No.
553, 96th cong., 24 Sess. 59-69 (1980); Model Penal Code §2.02,
Comment (Tent. Draft No. 4, 1955); W. LaFave & A. Scott,
Handbook on Criminal Law 191-95 {1972).
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mind are intent77 (purpose)?8 knowledge?grecklessness,80

and

77A person's state of mind is inten

(1) his conduct if it is his cons
to engage in the conduct; or

(2) a result of his conduct if it
or desire to cause the result.

tional with respect to--
cious objective or desire

is his conscious objective

negligence.81

state of mind requirement.

145
. 83
federal consplracy statute.

the statute is agreement.

Certain "strict liability" elements may have no

The federal general conspiracy

statute contains no explicit state of mind requirements.

Any person, including a corporation,82 can violate the

The conduct required to violate

84 The requisite state of mind for

S. 1722, 96th Con., lst Sess.
78

A person acts pur

an offense when:

(1) if the element invo

result thereof, i

§302(a) (1979).

(

posely with respect to a material element of

a

from his conduct.
that,
and the circumstances kno
gross deviation from the standard of
person would observe in the actor's s
Model FPenal Code §2.02 (c)

80 cont'd)

t exists or will result
ch a nature and degree
ure and purpose of the actor's conduct
wn to him, its disregard involves a
conduct that a law-abiding
ituation.

(Proposed Official Draft 1962).

The risk must be of su
considering the nat

nduct if he is awa
tiall
+ 96th Cong., 1lst Sess.

re or believes that
Y certain to cause the result.
§302(b) (1979).

an offense when:
(1) if the element inv
the attendant circumst
is of that nature or t

S.
olves the nature of his conduct or

ances, he is aware that his conduct
h circumstances exist; and
a result of his conduct, he

is aware that it is practically certain that his conduct

will cause such a result.
Model Penal Code §2.02 (b) (Proposed Official Draft 1962).

81

A person's state of mind i
(1) an existing circumst
substantial risk that +th

S negligent with respect to--

ance if he ought to be aware of a

e circumstance exists; or
(2) a result of his conduct if he ought to be aware of a sub-
stantial risk that the result will occur.

A substantial risk means a risk

exercise in such a situation.

1722, 96th Cong., 1lst Sess. §302(d) (1979).
A person acts negligently with r
of an offense when he sould b
justifiable risk that the mat

result frpmAgis conduct. ;
and—dégree that the actor'

espect to a material element
€ aware of a substantial and un-
erial element exists or will

The risk must be of such a nature

s failure to perceive it, considering
stances

the nature and purpose of his conduct and the circum
known to him, involves a gross deviation from the standard of
asonable person would observe in the actor's

situation.

Model Penal Code §2.02 (d) (Proposed Official Draft 1962).

82
éxcept that awareness o

is due to self-
a risk that is

f the risk
induced intoxication.
of such a nature and de

absenuus
A substantial risk means
gree that to disregard i
standard of care that a |
h a situation. -
(1979).

83

rcise in suc

1st Sess. §302 (c) 84

B
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See e.g. Alamo Fence Co.
(5th Cir. 1957).

V. United States, 240 F.24 179, 181,

See 18 U.S.C. §371 (1976).

See Direct Sales Co. v. United States, 319 U.S.
(1943); Aikens v. Wisconsin, 195 U.S. 194,

703, 711

205 (1904).
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. 85
that element of the offense is intent. The agreement may be

tacit rather than explicit.ssl"The proof [of tbe existence of

the agreement], by the very nature of the crime, must be

w87 Similarly, intent may be inferred from

.. 88
the circumstances of the individual case.

circumstantial.

146 Plurality of parties is one of the surrounding circum-
stances of the crime of conspiracy. The agreement essential
to membership in the conspiracy must be between at least two
parties.89 A manufacturer can enter into an agreement with a

Distributor-Bootlegger conspiracy through his contact with

Manufacturer must

Distributor. 1In either case, the state of mind require@ for

this element of the offense is knowledge.

. . t
know of the existence of his co-conspirators. He need no

. 93
know their identity,92 nor their number.

85pirect Sales Co. v. United States, 319 U.S. 703, 711 (1943).

8614, at 714.

8714.

8814, at 713.

89

See Morrison v. California, 291 U.S. 82, 92 (1934).

o

90See Direct Sales Co. v. United States, 319 U.S. 703,709 (1943) .
United States v. Falcone, 311 U.S. 205, 208, 210 (1940).

Id.

?2See Blumenthal v. United States 332 U.S. 539, 557-58 (1947).

3see United States v. Andolschek, 142 F.2d 503, 507 (2d Cir. 19430

1520

147 A Manufacturer/Distributor/Bootlegger/Wholesaler conspiracy
would fit the "chain" conspiracy pattern. Each member of a "chain"
conspiraéy implicitly knows of the existence of the other

members or "links" necessary to the successful functioning of the

conspiracy since he knows the scope of the conspiracy as a

94

whole. He need not know all of the details of the consPiracy.95

148 Once Manufacturer is a member of a conspiracy, he is
liable as a principal for any foreseeable offense committed by
a fellow conspirator in furtherance of the conspiracy.96 He is
also liable for any offense committed in furtherance of the
conspiracy before he joined it.97

149 Another surrounding circumstance is that the conspiracy
must have an unlawful purpose. Manufacturer, a seller, must
know that Distributor, a buyer, intends to supply unstamped
cigarettes to a bootlegger before there is any possibility of
subjecting Manufacturer to criminal liability; it is not
necessary that Manufacturer know that the conduct is illegal.98
150 Section 371 requires that there be a nexus between the

unlawful purpose and the federal government.99 This attendant

*4see Blumenthal v. Uniteg States, 332 U.S. 539, 556-59 (1947).
14, at 557

%€5ee Pinkerton v. United States, 328 U.S. 640, 645-48 (1946).
97

See United States v. Sansone, 231 F.2d 887, 893 (24 Cir.),
cert denied, 351 U.S. 987 (1956) .

*8pirect sales Co. v. United States, 319 U.S. 703, 711 (1943)

%18 u.s.c. §371 (1976).
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circumstance is jurisdictional and has no state of mind

requirement associated with it.
51 In addition, section 371, unlike the common law, requires
the commission of an overt act in furtherance of the conspiracy

during its existence.lo0 The act can be caused by any member

101 The act can be the substantive offense

of the conspiracy.
which is the purpose of the conspiracy;lo2 however, the crime of
conspiracy has no result requirement.

152 In so far as is relevant to the purposes of these
materials, the crime of conspiracy is similar to liability restir
on a complicity theory. The difference would be thaE"coﬁplicity
has a result (the completed offense) requirement. The federal
complicity statute places no limitation on the type of person

who can violate it: a corporation engaged in the manufacture

of cigarettes is within its reach.103

153 Section 2 sets out the conduct element of the offense:
"[W]hoever...aids, abets, counsels, commands, induces or
procures."104 The state of mind required for the conduct element

of complicity is intent.l05 Manufacturer must intend to aid

the Distributor-Bootlegger conspiracy. o ...

o

100Id.; Direct Sales Co. V. United States, 319 y.s. 703, 711

(1943).

0lsee 18 u.s.c. §371 (1976) .

102pinkerton v. Uniteg States, 328 U.S. 604, 644 (194g).

103506 18 U.s.C. §2(1976) .

105pirect sales co. V. United States, 319 u.s. 703, 711 (1943).

1522

154 The existence of the person (or donspiracy) aided is an
attendant circumstance of the crime. The requisite state of

mind is knowledge.106 Manufacturer must know the Distributor-
Bootlegger conspiracy exists. The person (or conspiracy) aided
need not be aware of the aid given or its source.107

455 Another surrounding circumstance is the purpose of

that person (or conspiracy). The necessary state of mind for
this element of the offense is knowledge.108 Manufacturer must
know of the use to which the Distributor—Bootlegger conspiracy
plans to put cigarettes that Manufacturer sells to Distributor.
Nevertheless, Manufacturer need not know that the use is actually
illicit, 109

156 The federal complicity statute requires that the crime
aided be "an offense against the United States."110 This

surrounding circumstance is both legal and jurisdictional in

hature and has no attendant state of mind requirement.

157 Unlike conspiracy, complicity has a result requirement.
The offense aided must actually be committed.lll The unlawful

objective must be attained. The state of mind required for the

106hnited states v, Falcone, 311 U.S. 205, 210 (1940).

107See State ex rel. Martin v. Tally, 102 Ala. 25, 70-7s6,

15 So. 722,7739-41 (1894).

108pirect sales co. v. United States, 319 U.S. 703, 709, 711
(1543).

109sce Mack v. United States, 112 F.2d 290, 292 (2d Cir. 1940).

1108 u.s.c. s2 (1976).

111,

I 1523




R

B

result element of the offense is im‘:ent.112 Moreover, this is

implicit in the requirement that the conduct element of the offer
be performed intentionally.‘ Manufacturer must intend that the
Distributor-Bootlegger conspiracy smuggle the cigarettes that
Manufacturer sells to Distributor into a high tax state.

C. The Pre-Falcone/Direct Sales Cases

158 The 1920's and Prohibition brought with them the first
group of cases to hold commercial sellers criminally liable when
goods they sold were used for an illicit purpose by their buyer.

Prior to Falconell3 and Direct Salesll4 in 1940 and 1943, uniform

state of mind requirements for conduct, surrounding circumstanccfif
and result did not exist. An analysis of the pre-1940 cases, ho
ever, reveals that the courts demanded more than that a sale
knowingly facilitated the illegal conduct and required generally
that the state of mind approach that of intent to aid the conduct’
itself or profit from it.ll5 The question then becomes whether
the attendant circumstances sufficiently demonstrate that the
supplier shared the intent to achieve the purposes of the buyer.
A "stake in the venture" as such was not found to be essential,

;
although it was thought to be relevant. 10

112506 United States v. Peoni, 100 F.2d 401, 402 (2d Cir. 1938).

1135ited States v. Falcone, 311 U.S. 205 (1940)

«««««

1l4pirect sales v. United States, 319 U.S. 703 (1943).

115LaFave and Scott, Criminal Law §61 at p. 466 (1972).

116y, 5. v salcido-Medina, 483 F2d 162, 165 (9th Cir. 1973)
Cert. denied, 414 U.S. 1070.
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159 In Rudner v. United States,117 for example, a seller of

whiskey was convicted of conspiracy to violate the National
Prohibition Act.118 The defendant was convicted based on
his "repeated sales of whiskey in large gquantities...under
circumstances amply justifying the conclusion that he knew
it was being regularly transported to Canton for general

bootlegging purposes."119

The continuing and frequent sales
of large quantities were the attendant circumstances that
convinced the court that the whiskey merchant's conduct

warranted his being found criminal.120

121

160 Pattis v. United States also involved a conspiracy

to violate the National Prohibition Act.122 In this instance,
the defendant sold and delivered the materials to be used in
making whiskey. He made the sales after being informed of the
purpose for which they were being sought, and in addition, made
arrangements to sell the whiskey that the other conspirator

manufactured.123

His assistance as well as his promises of
future aid demonstrated the defendant's guilt, state of mind,

and involvement in the illegal use that his co-conspirator planned.

117 Rudner v. U.S., 281 F. 516 (6th Cir. 1922)

121Pattis v. United States, 17 F. 2d 562 (9th Cir. 1927).

122Id.

12314, at s63
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§61 Anstess v. United Sﬁates124

~

case. In Anstess the defendant seller made only one sale but

is another bootlegged liguor

the sale was of extremely large quantities of whiskey and grain

alcohol and was made with knowledge of the intended illegal

125

transportation. The Anstess court noted the contraband

126 The court defined the defendant's

127

nature of the coods.

conduct as active participation. The test the court relied

on - "...If an inference of guilt may be fairly drawn, the
evidence meets the test of legal sufficiency..."lzs— does not
meet today's standards. The analysis of the court, however,
does reveal a concern that the defendant's level of participation
not be punishable absent sufficient circumstances to draw an

inference of a guilty state of mind.

D. Falcone v. United States/Direct Sales v. Uni}gd States

462 Prior to Direct Sales the Circuit Courts split over the

» » '-) Q
necessity of intent to further the buyer's ugse. “~

12%anstess v. United States, 22 p.2d 594 (7th Cir. 1977) .

12574, at 595,

1264

1274

2

12814

12%8ackun v. U.S., 112 F.2d 635 (4th Cir. 1940) held that
¥ncwledce w23 enough. Backun states; "The seller wmey oot
ignore tha | aipcse for which tha purchase is ~ade if e

is advisad of that purpose, or wash his hands of the aid
that he has given the permetrator of a felony by tre pica
that he ras merely made a sale by merchandise.” Id. at r37.

United Stales v. Peoni, 100 2a 401 (1938), the 1.-ading
case to the rntyrary, held a "parposive attitudie"
to be nize ary. Id. ~t 40?2, vr.oni z-8 Frnorun oace " oabn
srooaaplics 1izbhility, not consoiraly, cuses.

-
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United States v. Faicone ant, more particularly, Direct Sales V.

United States are the two Supreme Court cases that ciarify the standa.

for criminal liability of the commercial seller. Falcone and

Direct Sales make it clear that the key elements of the offense

committed by the seller, be it conspiracy or aiding a conspiracy,

iy |
are the seller's "knowledge the buver will use the goods illegally,l3o

the seller's Knowledge of the existence of the conspiracy in
which the buver is a memberl3l and the seller's intent"to further,
promote and cooperate in" 132
63 Absent a confession, an informant, or electronic
surveillance, the gquestion then becomes one of the quantity and
guality of circumstantial evidence sufficient to prove these
state of mind elements of the offense. “The proof, by the very
nature of the crime, must be circumstantial and therefore

wl34

inferential. The factual analyses undertaken by the Supcene

Court in Falcone, and Direct Sales provide guidelines for ithe
answer of the cevidentiary guestion, that is, the amount of

circumstantial evidence sufficient to infer "intent" as well as

"Xnowledge."

*0bizect sates c =Y. United States, 319 U.s. 703, 709.
"H1d.; vniied States v. Falcone, 311 U.S. 205, 210 (1340) |
"Zniract Sales Co. v. United Statos, 319 U.S. 703, 711 (1543)
1334,

134

T3, ¥% /74,

1527

"the buyer's intended illegal use.“lBJ



e e

T e

RS TR

—

164 In Falcone several commercial sellers of various "articles
35

'

of free commerce" were charged with aiding and abetting a

conspiracy through their sales of sugar, yeast and cans to

members of a conspiracy engaged in "the production of illicit

w136

distilled spirits. The sales volume of the defendants was

"materially larger during the periods of activity of the illicit

still." 137 Several of the sellers had "casual and unexplained

meetings"l38

with members of the conspiracy. The Court found
that this eviderce dia no more than show knowledge by the sellers
that the goods sold "would be used for illicit distilling." 139
It did not permit the inference that the sellers knew of the

140 The Court held that without

existence of the conspiracy.
knowledge of the conspiracy between the buyer and others the

sellers could not be party to it. 141 Since the government failed
to pitove each element of the offense charced, the Court affirmed

142 mhe court dig

the reversal of the defendants' convictions.
not consider the issue of conspiracy solely hetween the seller

and buyer.)

13514, at 710.
"*®united States v. Falcone, 311 U.s. 205, 206, 207.
137l§. at 208, ~.1.
13814, at 210.
1394, at 209.
=054, at 210.
101,
243, ap 210411
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165 In Di