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» CHAPTER ONE:
THE COURT REFORM MOVEMENT

- y G
=3 R &9

- Over the last thirty-five years the judicial sys-
tems in the states have undergone dramatic changes in
design. Drawing on the inspiration of Roscoe Pound in
a speech to the American Bar Association in 1909,

~court unification advocates have attempted to improve

the administration of justice by restructuring state
judicial systems. The reforms have simplified court
jurisdictions, made financial and budget control a state
function, and lodged administrative rulemakmg respon- .
sibility in central offices. In addition, chief judge and
presiding judge positions have been charged with man-
aging statewide systems and multimember trial courts;
and administrative offices have been created to assist
them in these efforts.
S

The success of court unification advocates, has
furthered debate over the wisdom of these changes, in
large part because there have been very few efforts to
assess the effects of the reforms. (Jacob, 1983b;

- Broder, et. al., 1981; Tarr, 1981; Green and Cass, 1980)

This monograph is an outgrowth of a project initiated to
remedy this deficiency. It summarizes the policy
1mphcauons of a three year study of the judicial

- systems in five states — Georgia, lowa, Lolorado, New

Jersey and Connecticut —and their experiences with
reform. We shall examine the impact of unification on

these states and apply the lessons to court reform in

general.
the final report of the pm)ect- Henderson, et. al.,
1983.) o ’

Court Uniﬁ@ticn: The Issues

A great deal of the debate over unification has
centered on whether a particular organizational' model
is appropriate for the judiciary. The more fundamental
issue, however, is whether the court is meeting its
objectives. ‘Is the quahty of )usnce improved? . Is the

-1 -

{The more detailed findings are reported in
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i c - {4 ‘ SO ‘ PR o - o o :?géllxjag; ti?t‘ ai.s ";cci:cclari audience than thet first twot, T T .
SN e reater speed or con- ‘ S . o i 1 It s becoming more prominent in recen
l‘ court di';sp}*en:lhng ]:::lgzcx::abgle‘? P ‘ o : < s ‘ R _, behavorial inquiries -into court dynamics. (Jacob, » .
sistency? is the co ’ L e - : ) : u 19§§a; Clynch and Neubaurer, 1981) A mfjlor effect of ) i (ﬁ ; 3
| One’of the significant contributions of the court . ° ‘ X1 B KON :ﬂ,‘,f‘cfa;mc;ﬁfg 'T‘:o ‘SU:Z %Zat;;::g:t;‘é%‘rici%‘;ggg
: o o - explicit recognition ¢f e S S o e o = . o5 Babuhtivs Al
I - refiorm. movement hasfbeer;lthede)f(g:‘;lional agspects of . , S : available to other formal organizations. This liter-i : 7.
: lifikages between the formal an ‘ . Y ’ ; , : [
: ufnikag Such recognition -emphasizes the SRR R ature, therefore, has much to offer coirts but only if ~ -
o ﬂﬂg;lle i);t;r;ies to which a court fnust be de Vm& = S N T thte unique tcharactex_;istics of - the juc:lic:iarﬁ5 are taken
! ‘ . : o . into account. g ; '
4 Judges, lawyers, court managers, and legislators igc— . “ ‘ ; |
: havg u’niq:e Pef’SPeCﬁ"es on how courts can perform o T T 3 0ot s Court Unificatin As Court Structure
' most effectively in dispensing justice. In ﬁi’us wag', < ‘
- iF5 et s i ' the judici o e . e ' . g L
3 unification has ;“C’iased theagfi:?ﬁfezrof prd é COU::Y AN . Much of the debate over unification has centered
be accountable for the many ' ‘ = on the specific structural changes which should be
| . ich will guide this dis- Ce Dl - included within the rubric of reform. (Berkson and
_ These are fh; 1f;ﬁ;£§hasw;gu§wsz o L Carbori, 1978; Flango, 1981; Tarr, 1981) Roscoe Pound's
cussion. They can be s g - B N timuail proposals focus;edbon ;hr:he gon}pc?nepts o§ j:-
- . have been imple- ; oo icial organization: the bench, the jurisdiction of the.
¢ e What ;t,"“tcgzr:iag;asggzr study? P : ’ courts, and administrative services. (Pound, 1940,
mented in : - - 1963) In a review of the court reorga,gizati)on move-
“trial court man- o ment in the st.at.es, Berkson and Carbqn‘”(l\\978 describe
e How d°:75 struclc}:e affect _ O . how these original proposals have been 'expanded by
«, 5 /pi; . agement: N . o : , } > zt:l;}tzsecg;‘gnt refzrrr!ers dto in"‘.clude a yiccllg r:lnge of spe-
L & , sy o : : : ic changes designed to jmprove judicial operations
. , ry process affect ‘ : . .
‘( d Howﬂtdoes ghgei%rcrlr:g:%e{ngnt issues? L o through structural changes. Recommendations for im-
structyre an gemen ptoving the bench have included proposals to establish
iecti ‘ t by a unified . B minimum quahﬂcgtan_s for appointment, merit selec-
e Z/llal._?t?objecnves can be met by ! & - e b tion processes, judicial compensati¢n commissions,
ourt? . 3 ) ; kel
Ccoutd mandatory retirement requirements, and parajudicial
b N : intallect ' o : L positions.. Proposed changes in the definition of court
, i vide the intellectual R § positions.. Propose g . I ;
G ; nd:&;iefi;?dtf: gfié’iiﬁa::;:aggv and for this report. .o ; h O jurisdictions have included reducing the number of trial | : :
g ‘I%;‘e first’ centers on the debate over unification which ’ e e ‘ C e ; ~ ‘f.oﬁfts’ \;:.'mng'umform. ac?pje:lls prqcedure:, and estab-
" : i 7 . I : . ishing - discretionary judicial assignment processes.
has furnished the vocabulary, if not the substance, for ( ' i Pounc%s concern wi);:h Jcour‘c admin%stration Phas been
| “iy iudici efforts in the states. The second s I Mol , . !
' mziy judicial reform efforts in : ; VO , translated into such reforms as the appointment of
s the ing body of literature reporting studies of ‘ : A RN reor ppointment ol a
! Is the” growing ially’those treat- _— oo | -+ professional court administrator, the use of traiyed . ; , =
L court operations and procedureS, especi : 5 © ‘administrati taff, unifor : ts f de ¥
; cour lems of court management.. Most-of the o ( o, L administrative staif, uniform requirements for reco v .
: e th‘eaiprci’so;mih;é two, sources will be familiar to J o]l - ' - keeping and-an independent personnel plan for rony
j S A . ) ) 3 E N K H e . X - e N ¢ . o
) Txgl":gir;l' practitioners and )scholars alike. The  third J - o LT judicial ,.emp}oyees. In gddmor}, the .original list of : v, .
Js:.)u“rc:e' of guidance is the dxtensive material on organi="=ur I's - Qpropo§als has been expanded to include state financing
,4 zation theory and the em(\ irical s?udie‘s of npmuqxcxal : : ‘ o 4 -fj ' Ce N : o =
R ' organizations. This third bodyof literature will be less: 4 . | 1 | o O - T ‘ .
i . ) x::’\:;;ff - 5 i @ ¢ ) | : x,‘ :‘ -. i o) 5. ‘ " . “ / i ) i - E .
R : : ) . B ’ Bl ) ’ } = i o " kc' T ’\13 = 3 - : : D | // ; ’ | | |
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the courts, shiftingthe locus of court policyma
‘i):o‘m local to state officials, and unification of the be%r.‘_

Collectively, these propasals vd:eifme court un !
tion. Berkson aric; Carbon (1978, 4-16) suggest th;at,thﬁ
many proposals put forward as a result of DPounds ca'
for change can be surmnmarized in terms-of fxve{_reforms.

e consolidation and simplification of court:
% structure, :
e centralized managen/\/ent of the judicial sys-
temn, .

e centralized rulemaking,
e centralized budgeting protess, and
e state financing.

41 v '
To assess the degree of unificag/z’on present in a system,
they identified 16 attributes of judicial structure, ‘as-

signed a value to each attrib}lte ranging from-zero to‘

four, and summed the scores for each state.

Ithough the indicators are valuab{e, the sum-
mary }i\nde %:hat Berkson and Carbon devised assgm.cles
that unification structure can be arrayed along a smghe
dimension. However, a review of the content of t ?
indicators suggest that they measure three a‘gtnbutes o
a state's judicial structure, not one. First, th?re a;e
several reforms which are designed to reorganize the
horizontal relationships among judicial actors at.t 2
local level (consolidation of tm.al .court:s). ~Reforms o
this kind include placing jur.isdxcuons. into one cf two
courts, shifting adm'mis?ra_n\.re fgngfzxens from an }:—
dependent agency to a judicial d_wlsx.on, and assxgrnLl é
managerial authority to 2 presiding judge and a c;)f N
administrator. Second, there are several reforms w dxc;
affect the vértical' links between trial courts an lia
state office (centralization of admmlstt:ajcw"e and pot-
cymaking functions). A state court administrator, state
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funding, centralized rulemaking, and the judicial assign-
ment powers in the ‘hands of the supreme court are all
examples of reforms directed at the vertical dimension”

of the state. judiciary. ‘The third’ category of reforms
contains those designed to protect the judiciary against

~external influence by clarifying the boundary lines

" between judicial .and nonjudicial functions. Efforts to
exclude the legisiature and go,f:grnoz'gs from rulemaking,
budgeting; and judicial,selection processes are examples
of these kinds of reforms. ' K

The unification literature has tended to assume

that the three dimensions are interdependent; that is, a
system "cannot be consolidated ‘without being central-
ized and the boundaries being clearly defined. Much of
the rhetoric is cast in terms of all-or-nothing argu-
ments. (Berkson and Carbon, 1978: 18-43) However,
there js no reason in the abstract to assume that one
cannot occur without the other. A system may have a

- simple trial court structure with a very weak central
authority and intensive legislative involvement in rule- .
making; a strong state office with many special juris- °

diction courts; and intensive legislative involvement in

- rulemaking with both a consolidated and centralized

structure. Moreover, as a result of this study there is
ample empirical evidence that such arrangements exist.

Distinguishing among these- th\\ge dimensions
makes it possible to recast the issue of \nification in a
much more useful form. The lltera/’;tgre on court
unification frequently implies ar absolute categoriza-
tion scheme which makes clear distinctions between
state systems which are unified and those which are
not. (See, e.g., Tapley, 1981) The three dimensional
concept shifts the issue from identifying the ideal to
assessing the effect of different combinations of
centralization, consolidation, and boundary definition.x.

A second implication of this approach to unifica-

tion is that there are two units of analysis which must, '

be given attention:* trial courts and judicial systems. "
The unification literature assumes the judicial system
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will opératef as a coherent, centrally managed process.

- (Mahoney and Solomon, 19813 Gallas, 1976) However,

as will be “cleéar .during our discussion, the issues for
trial courts are very different from those of central

authority. [Each perspective must 'be taken int“q ac-

count.

Court Unification As Management |
) ) 5 0 S

The common theme, which dis;inguishgs the qn;f_;_
cation reforms from other e‘ffpr“t‘s to 1mprovfe; thg
judiciary s their focus upon manipulating the strugture
of the courts. The proponents argue that'it is necessary
to replace a large set of loosely associated, aut.ono\. ous
courts with a reduced number of operating units inte-
grated into a single, coherent organization. (Kleps,

- 1981)" The exact boundaries of this organization, are

ject to debate, e.g., should there be some court of
;urg{te:; jurisdiction gand are appellate courts.to be
included. What is to be creat_ed, in effect', is a
collective body with established lines of authority and
responsibility . to ensure individual activities of judges
and administrators serve a comrmon purpose.

It is frequently assumed that the str'uctural design
will lead, inevitably, to changes in behavior. ‘However,‘
unification reforms are not self-implementing.  As
Berksen and._Carbon argue, "it is .reauy ‘xrye:levang
whether a state adopts the collective, definition .o
court unification. . What is critical is whether th‘e
objectives of a unified system can _bg me"'t by a s.tatief;
approach to systematizing the judiciary. (1978. :
Unification is not an end itself.," )hut rathe_r a means o;
realizing a set of goals and objectives. As Berkson an

A

: it is irical inquiry what -
Carbon argue, it is-a matter of empiric
form’ those r’neans may take, and whether| they are

necessary or sufficient for improving the adfn\\m\gstrau%
of justice. DR o

A close examination of the various’ unification:

1 ¢ “the specific cha in strycture
eforms suggests that the specific changes in stry
:nay be lesgsgimportant than the philosophical Qal}prgach
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to judicial management. The traditional approach to
courts places the individual judge at the center of all .
decisionmaking. No distinction is made between ques-
tions of justice: and the problems of directing the day-"

to-day activities-of a court. Court management issues
are resolved by each individual judge within. the broad

governing all judges.

confines of the administrative rules and procedures -

Unification reforms challenge this éapp‘roach to
judicial policymaking. They assume that courts are

analogous to other public ‘agencies and, as' such, are'

subject to the same management techniques. (Wheeler,
1977; Gallas, 1976; Burstein, 1980) ‘Instead of policy
reflecting the summation ~of individual judicial de-
Cisions, it is expected to grow out of an explicit,
collective process. Instead of leaving certain issues to
the direction of others, judicial management s to
include all activities which affect courts, from case
processing to financial and personnel policies. (Klep,

1981; Hodson, 1981; National Center for State Courts,
1976 o ’

-0 !

Effective management requires a general under-
standing of court activities and a conceptual framework
which will permit the manager to take into account the
multiple functions and objectives a court must meet.
Like all formal organizations, courts must address three
broad categories of issues. (Thompson, 1966; Perrow,
1967; Mintzberg, 1979; Burstein, 1980; Cook, et. al,
1982) The first category contains the issues associated
with the core of the judiciary — the adjudicatory pro-
cess. It is common to assume
tion is ‘the exclusive prerogative of a judge that the
whole process is subject to his/her control. The judge's
decisions; however, are only a part of a much larger
process involving clerks, lawyers, plaintiffs, defendents,
security personnel, etc. (Eisenstein and Jacob, 1977;
Nardulli, 1978; Jacob, 1983b; Henderson, et. al., 1983)
Although the judge's decisicns on the law or facts of a
case are not subject to managerial control; the¢ context
within which the hearing of a trial takes place are very
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B : o , claim. (Alfini and Doan, 1977; Sarat, 1982; Lawson and
8 L . , : ‘ ¢ ‘ , Geltne, 1980) ” ;
~ much part of the management process. (Nagel, ‘llgggf . , , :
. . and Munshaw, 1978; Knab and H?ugh, 197?? Ryana, e During the course of our field work, it becare
; e Ryan, et. al., 1980) . ” o o d clear that from a functional perspective there were )
. ) . i three different approaches to case processing in the s . -
ond category of issues are those associ- ! . 4 ; - .
. C ated Th"eth secdministra%ivg services,  (Mahoney and - | } : ‘ ) trial courts we observgd._ We have called these ap ,
C . ated with a Ackerman & Fuller; 1979) ‘ : bt ! _proaches procedural agi;uf:hca.tmn, decisional adjudica- N
%c})}lomon, 198'11_;“ ol;aalwsg:éateg ;f "_;he literature as the ‘ Lo tion, and diagnostic adjudication. All three approaches : .
ese ?!rehggtance g'f court management. (Saari, 1982; i shared a commitmént to the classic norms of die o L
[ Sum and Subs h ich things as record- 3 process. \prgver, t!'!ey dlﬁergc} in how the norms were -
. Gallas, 1976) Included here are :é‘i - issuges security, o 3 translated into practice depending upon the complexity
Lo keeping, personnel issues, financic he other details | A of the case and the purposes to be served. All courts,
e building maintenance, and all of the o f be they general, limited or special jurisdiction, em-
: associated with operating a bureaucracy. R . o ] ployed all three approaches to process cases. It was the
: @ . Ve o relative importance of certain practices ‘which differ-
. The final category of .issues is the problems courts i entiated the courts. ~
. have in dealing with nonjudicial agencies. (Hydesl?!‘;lqé, RIS T .
1975; Eisenstein and Jaccb, 1977; Fretz, l%tls’ c talb"é . 4w , The distinction among these three adjudicatory
C . 1981) These arg not t”"ial 9‘1’::3_:"5'&?:#5:1 g]flﬁces / £ . processes is critical to understanding the implications
i with state legis : 2 5 : o W als X 2
nego:::lated e andgcity cm’.\ncils. (Baar, 1975) L of,u_:vurt unification. }:’.a.ch process hagi very different
county comts S one b:e made with the city, county, or : g requirements for administrative services and posed
' . i : i ler-
Arrtange:'::glf ice space. The sheriff may provide bailiffs L dxflzr.ent pfrobll’ems‘ f?t‘f external relations. .An under ‘
state fo pe :l'h mputer is often under the ; e iR standing o these dl.f erences gave meaning to the
) for the courtroom. € compute ency. Members T observed variations in- activities among trial court
¢ purview of a central data processing agency. b Wi administrators, judges and state level officials. '
s of the media demand constant access. And the bar - ca .
association cannot be ignored. S . ) At this point in the discussion we will only ‘sum-
; : : ) N © marize the 'underlying differences among the. three
Adjudicatory Process ' , S B i adjudicatory processes and provide some illustrations.
- . f the iudiciary requifes a o B ' The implications of these differences for administrative '
- -1 ,Eﬁ(?::sl:aené?:n 'aff T:gtfzn:tignz lrelquzlremq«‘e:n'ts of : ) i & services and _external relat_ions will be developed more
* 3 n ! g - B S ¥ 1]
‘ct:hzara:judicatory grocess.‘ The legal literaturge has \ 7 ° ‘ I — kfuuy }n the remainder of this rgport N
’ i . m a ) B S o
tended to assume that the p}r oces:ef Fiotnsfsanzlea:othat ; S I -7 . Procedural Adjudication. Procedural adjudication
management Pe.,l'SPeCTWe;{ ‘%"{? - Guvnes and Baar. Lo lies at the heart of the common law tradition in the
‘ . ‘there are dlfferf:pces-_ (Hen e‘j&‘f" c):,‘e's have tended B o & United States. (Parker, 1967; Roper and' Maline, 1981;
( '1981) Efforts td identify thc"tsen ; eerencrimin al versus- ‘ , sl E Clarke and Koch, 1980) It emphasizes adherence to
to focus upon the ca:: clo n ael i,'ssufs;’ involyed, felony 4 : T established rules“and procedures to ensure a just resolu-
: e compcli?ﬁ:);ngf Sth:§ efforts have focussed on . ’ b tlon of a case. The primary role of the judge prior to
o ‘V:rsugh mils tiristics '-of the litigants, e.g., number of 1k E and during a trial Is t0 ensure that proper procedures
| the characteris dents. value of the - | PR B are followed and tg determine the appropriate penalty N
litigants, juvenile versus adult defendents, e , A . ‘
{ B . . i . | 1,\}‘ . ) O .
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s _ ’ ~ and procedures followed in hearings. (Alfini and Doan,
: in criminal cases or remedy in civil suits. The cases 19775 Sarat, 1976; Rubin, 1977; Knab and Lindberg,. g
. which actually go to trial are usually characterized by N - 1977; American Judicature Society and Institute for .
; unclear “fact situations or complicated applications of . . Court Management, 1981) - o
~_ the law and always relatively high -stakes. The empha- ¢ 0 O : ‘ , . ) : .
- sis, therefore, is on careful deliberation and extended ; : . The sentences and financial awards which can be .
Lo fact finding. S e ‘ _ “ imposed in decisional adjudication tend to be limited.
) o . | . 39 100, its orders, e.g., denial of bail or committal to
Trials are time consuming affairs which typically R L r trial are either temporary or subject to automatic
require from half a day to several weeks of.a judge's ‘, sreview.: ’_I'h,ef‘efore, the matters dealt with in decisional
o ~ time.” Moreover, the case i$ likely to appear pretfial =~ - ° e o adjudication lend themselves to or require speedy dispo- ‘
’ Lo ' before a judge on several occasions as motions are filed ‘ P la ’ \ ~ sition. . Litigants generally will not or cannot invest ,
o , . by -attorneys for each side. Too much emphasis, how- - P i considerable amounts bf money to sustain their posi- ) '
; ever, should not be given 'to the-trial as a form of . , ‘ ¢ . tioms.  As a practical matter, this limits the nature of
disposition. Only a small percentage of cases are actions lp_decxsxonal/ adjud1ca'.czon to those with narrow ff
. resclved by formal adjudication by a judge. - The mere. 3 § . +and specific factual and legal issues.
¥ - common practice is for resolution of the issues :proﬁéh : Ao N . S T
e diréct negotiations between attorneys for each side in . .. This simpler proceeding is' sometimes confused
BT “the form of plea bargaining in criminal cases or settle- with a disregard for due process because judges may
ment conferences in ‘civil cases. Formal motions may - ° ) take a more activerrole in all phases of the adjudicatory
narrow -thé range of negotiation but are rarely dispo- process even when lawyers are present. (Feeley, 1979) " -
sitive of the case. In this situation, the judge rules on ° e ~In fact, since many of these attorneys are handling a
= £ motions, serves as a referee during face-to-face dis- @ high volume of cases themselves, the judge may be the
¢ cussiéns and as a public ratifying authority for private . only. guarantor of real fairness in the proceedings by - o
- agresments.’ o assuring that the attorneys have not overlooked a
- ) , | 7 . ‘ critical issue. . . A
The effect on the trial characteristics and the = é . 3 R o : . - '
settlement procedures is an adjudicatory process which ! L o N N . The simpler proceedings serve several functions .
is oriented toward treating each case as sui generis, ; goe ;Y‘FhWt“' necessar ity lnfrlnglng upon. the rights .of the
e standing on its own rather than as 2 part of a continu- S litigants. (Kpab and Lindberg, 1977) The cases involve
L ous flow. Cases are collections of events which often . & } simpler fact situations than those commonly heard in -
“follow no predictable pattern-and which may or may not ) ¢ 3 g the .court' of general jurisdiction-and an elaborate
involve the judge. The process moves in fits and starts a W, procedure is less critical. The decisions to be made are
.. to ensure’ ample opportunity for deliberation and ne- B | 1 - ‘usua\uy“m hly: routinized. \.,(Hydebrgnd, -197%) Everyone
. gotiations. From a due process point of view. this ) / | o has heard/ descriptions of the old night court in.a large
@ . process may have great virtue; from an organizational 1 ‘e "City.  But the patterns of routinized decisions occurs in
P perspective it has critical implications, for the kind of v ¥ rural as well” as urban settings. The most highly -
: .administrative structure which is likely to emerge. . cone i ' 1;%'3?{::& decisions are probably found in traffic
Eo Decisional Adjudication. .Decisional adjudication N {5 B . C ) S
- | s designed to establish the facts in a case so that the o i el . Diagnostic Adjudication. Diagnostic adjudication
G g - .law can be applied as quickly and direcfly as possible. fs is oﬂ;en adjudication in name only. It is not predicated
: Its most striking characteristics-are the simplified rules bl : R :
' i e W ;
0 = : ' 7 fas s A ‘ 21/ ﬁ“ - o o
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on determining guilt or innocence. (Flicker, 19813 ' . ' N s It is important to understand the difference be- a
S Clarke and Koch, 1980) Nor is there an assumption that ‘ .« pot : tween the concept of adjudicatory "process, as used
a just decision will emerge from a regulated conilict : ‘ ’ Pk o here, and other attempts to categorize judicial activi- .
between opposing sides. Instead, the objective of® - . S R ' ties. The labels reflect observed ‘differsnces in hdw:
Cp diagnostic adjudication is to identify the problems , A e ~ judicial decisions are made in various settings. The
< ‘which are the source of the dispute before the court or : ) following matrix presents examples of actions which
: Tequire court action for the protection of both ‘the o - Lot S 1 - occurdn different types of courts categorized according
1. . persons before the court and the broader societal . . . : to the adjudicatory process involved., Several points
“<interests at stake. The key characteristic of diagnostic should be clear from this brief summary. First, we ‘
. adjudication is, therefore, its focus on the proactive : S - p make an explicit distinctizn between the formal struc- : :
. . role of the court in defining the issues and fashioning R ; . £ ture of trial courts (i.e., general, limited, and special .
i C appropriate remedies. = P o ' ‘ * jurisdiction) and the adjudicatory processes which occur o
oo e e i LS . " within them (procedural, decisional, and diagnostic). o o .
S -+ The archetypé of the court dominated by diag- “ S . JSecond, individual courts house different mixes of - |
;¢ - ¢7  nostic adjudication is the juvenile court. Its objective - | ) ; " ‘adjudicatory processes. For example, a juvenile couit ‘ T
R is to identify the problems which are the source of the . i is likely to employ diagnostic adjudication much mére v "
IS I juvenile's behavior and to provide the remedy which is : . frequently than a traffic court. Third, a case is likely o
C in the best interest of the juvenile. The Gault decision to undergo several different processes as it moves from o
requiring the presence of attorneys for children charged ' B o N 5 B B filing to final disposition. For example, a felony case i
_with serious offenses has mitigated this orientation. . L ] 5% B may begin with a bail hearing handled by decisional -~ < . e LI
(Flicker, 1981: Clarke and Koch, 1‘980) But this de- ‘o : i ti - adjudication, a trial conducted as procedural adjudica- = -
4 cision_has not yet converted juvenile courts to domi- . : da :  tion, and sentencing decided within a diagriostic frame- ' N
’ b - nance by procedural adjudication; the basic approach is _— i B N ~ work. This matrix should not be treated as a definitive ~
S still much more akin.to that of a social worker than a b \, . T list of actions for each adjudicatory process.. Rather, it n
. lawyer. o o ' ) = ; . Is presented for illustrative purposes only to demon- i ‘ " -
; ' ‘ ' L ‘ Wb strate the kind of actions included in the various '
o g ‘ Juvenile courts are not the only courts dominated . ‘ AR categories.
oooE T by diagnostic adjudication. The orientation toward , v - ; E
¢ P "diagnosi‘s and search for a remedy is also characteristic ‘. : o Vo Court Unification And Judicial Accountability
1 C -of family and domestic relations courts, some probate . : u 18 N '
e courts, and many equity proceedings. Disposition of the o | The court ufiification movement has cast in sharp
- case does not depend solely upon establishing the _iacts e o5 relief the issue of accountability of the judiciary.
in a case and applying the law to determine guilt or I i T * R (Baar, 1975; Alfini, 1981; Cook, et .al., 1982; Hosticka s
| } . liability; rather, disposition becomes closely inter- ) BT T : and Murphy, 1981) The traditional court system relied /
. twined with clarifying the issue. The law is frequently . ' : . F primarily upon the appellate structure and trial de Ve
e less important than the feelings of those directly. in- ‘ ; novo, supplemented by electoral politics, to hold judges : '
£ -7 volved; and there may be no contending parties, as in a accountable for their actions. One:gf the ironies of the /
no-fault divorce. The judge in diagnostic adjudication unification movement is that the siiccessful effort to ‘\
may, therefore, ‘go beyond a reactive role 'to search out . expand judicial control over its own aficirs has simul- \
e appropriate solutions. o ' taneously expanded the ability of external“zgencies to Y
L o s _ ‘ % . hold courts accountable for effective managiment of a0
i € ; . ‘ ' their affairs. “ - ' ¥, »
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H Procedural Adjudication  Decisional Adjudication Diagnostic Adjudication N
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2 . Civu.mds. & Supptession of o Pro se litigation E
) . Cnmm_al trials avidence s Criminal sentencing i
g o Valuation cases e Pretrial motions ¢ Equity motlons b
H o Clvil damage deter- e Divorce sectlement g
5 mination (simple) 2 L
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a g ¢ Commercial matters o Traffic hearings s Sentencing o
= 2 -{lawyers present) e Small claims actions o
2 5 . o Indictiment hearings s
o : ® Suppression of
2 evidence
g s Bail motions
3 e Housing marters
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The traditional system’ camouflaged .adminis-
trative responsibility. . The overlapping jurisdictions of.
the numerous.courts which were part of a traditional
state system confused efferts to identify who was
résponsible for what activities. To further confound
things, -administrative functions were usually shared
among several independent agencies, some of them part
of the judiciary, but most of them outside of judicial
boundaries. : o .

‘Accountability can mean many things, depending
upen the perspective of the viewer. (Cook, et. al.,
1982) Each perspective emphasizes different objec-
tives, with its own means for ensuring they are
achieved. Ulﬁ@a’cely, however, all of the cbjectives
.involve the conc\‘\,!pts of justice. For judges the primary
emphasis is_uron whether the law is appropriately
applied to a fact situation. From their perspective all
other criteria of evaluation must be sylsumed under the
requirements of justice. The most appropriate control
mechanism, from this perspective, \is other judges,
either through the appellate process Fx\through ad-
ministrative rules and procedures.

4
I
A\

Legislators are likely to take a different per-
spective on the courts. Their concern is with what are
considered to be appropriate resource allocation ques-
tions and politically sensitive court decisions. Requests
for additional judges and staff are translated into
questions of judicial productivity. A large backlog of
cases may be seen as a signal of inefficiency rather
than a need for additional personnel. Unpopular de-
cisions, as sometimes happens with well publicized
criminal cases, are potential ammunition for electoral
campaigns. From a legislative perspective, the judici-

S 3

ary is likely to be seen as far too insular.

A third 'perspective is represented by the media
whose representatives see accountability as informa-
tion. In their view the judiciary will enly be held
accountable if specific objectives and goals are less

. important than the fact that the activities are available
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~ time or another.

for public scrutiny. A simple reporting of events is -

expected to ensure that courts do not 'stray too far
from the accepted norms of the community.

«

The legal profession has §til.l another, perspecti\;e

‘on the accountability of the courts. . For them the

G\

N3

central issues are ones of ‘fairness and access. IE the .

courts are to meet their needs, they must be predictar
ble, adhering to accepted lega.k\ncfrms.
o . N o

. These perspectives illustrate the diversity of
objectives to which the judiciary must.resfiond at one
No organizational® structure can
guarantee that any or all of these values will be equally
well met. Effective ‘court management, however, re-
quires that these objectives be balanced against each
other to ensure that no one objective is emphasized at
the expense of another. A major issue for consideration
in this monograph’cohcerns which objectives are most
appropriate for which form of organization. .

Tt;ls Monograph ,

The discussion which follows reflects the issues
raised in this introductory chapter. Drawing on the in-

[
.

depth study of the courts in five states — Georgia} Iowa,

Colorado, New Jersey, and Connecticut — we’ examine
the relationship between judicial structure and court
management, and the effect of this relationship on trial

. court operations. Qur central concern throughout the

monograph is with judicial reforms and their impact on
court operations and accountability. ‘

\Chapter two lays the foundation for the discussion
by describing, the system characteristics of the judici-
ary in the five states.: The need to-establish a coherent,

integrated judicial system is a central theme in unifi-
The experience of these five states -

cation reforms.
suggests that the system concept may take a variety of
forpis ~when translated into specific organizational
%cmres; Chapter thiree ‘describes the organizational
structure of trial courts in the five states we visited.

( 7
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‘Chapters four and five are concerned with the forms

and effficiency of management activities at the system
and trial court leveis, respectively. These chapters

attempt to capture the.range of management efforts in.

both unified and nonunified states. Finally, chapter six

summarizes the implications of this study fEﬁ\ policy -

> / - N

development and suggests major issues for future re-

sedrch. -
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judicial systems as possible.

CHAPTER TWO:
* THE STRUCTURE OF JUDICIAL SYSTEMS

The concept of a judicial system is prominent in
the literature on court unification. The advocates of
unification argue that all units in a judicial system
should be part of a single, comprehensive, statewide
structure which defines the constituent units and their
interrelationships. (Berkson and Carbon, 1978) Under
this model the power tomake and enforce policy is to
be vested in state-level officials, and these policies are
to be carried out in trial courts which have .been

" organized into simplified operational units, with com-

prehensive, uniform jurisdictions. Such a judicial:sys-

“tem it is argued, allows for active management of

activities at both” lévels and holds the promise of
effective and efficient justice.

The five states selected for detailed study — Con-
necticut, New Jersey, Colorado, lowa, and Georgia —
reflected as wide a variation in the design of their
At one extreme was
Connecticut with a strong central authority, and a
single trial court. New Jersey, Colorado and lowa were
offered variations on these themes, differing in the
authority they assigned to the state level office, and
the design .of their trial courts. - Georgia was_our
control state with a weak central direction, and numer-
ous trial courts with overlapping ]unsdlcnons.

The extent to which a state ;udxmary appears to
be integrated depends, .in large measure, on what is
considered to be the prxmary structural attribute of a
system. One attribute is the substantive jurisdiction of
the trial and appellate courts in a state. There are

" several efforts in the literature to compare state

judiciaries using this model. (State Court Organization

1980, 1981; National. Criminal Justice Information and_
Statistics Serv1ces, 1973, 1977) A second attribute of a

« ,system is the structure of the bench. States differ in

the number of classes of judges defined, the authority
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i o . . o = were selected to represent the extreme ends of the
0o of each class, how they arejelected, and the degr.eg of o continuum — Georgia, lowa, Colorado, [New Jersey, and
i indep“endeQCe. from each other. A third ,:,‘a‘gtrlbute is the i Conn'ectic.u'_t. In the second step a set of trial courts .
. organization: and operation’ of the various .?g.m“;“s' . was identified for-detailed study in each of the five
= ; judiciary. s o - - The court of general jurisdiction was used as
E trative services required by a judiciary. This ha : ; states. ] g ju n was use
C received increased attention in the literature in recent Vi the initial trial court sampling unit. From three to five .
[ years. (Lawson, et. al., ND; Institute for Court Man local districts or their functional equivalents were 7
agement, 1975; Nieland and Doan, 1979) . : i selected in each state. Then, a set of limited and
. ) ' s . 0 Co L Pa, special jurisdiction courts was drawn from within each
Eo ‘The descriptions of the five states which follow district. A total of 103 separate courts were selected .
o . take accounit of all three at!:r’ibutes vqf a ]Udeal Sys- Cl for study. They included large, multim?_{nb_er _urban
" tem. The discussion is organized around the fgﬂowms ‘o L - courts, single member rural courts, general“jurisdiction,
sets of questions. : ' Limited jurisdiction, juvenile courts, and-all of the
X e_to ; urufed . g - Gomnbinations thereof. (Henderson, et. al., 1983) y
e~ How does the central authority of a unifi | - _ ‘ <
= system differ from one which is less unified? % } ¢ The information we collected on the judiciaries in
{ Are there important differences in the ) o .«  ach state came from personal interviews conducted in
c powers and capabilities of central auth.ox:me'f ‘ / b "7 'two stages. The first stage involved extensive inter-
o to make policy and manage judicial activites? X b views with the most prominent leaders of the judiciary
| E , 5 - ’ - within the state. Our sample included chief Jjustices
&  What are the critical structural features of n and their representatives, supreme court justides, and
trial courts which define them as organiza- . directors of state administrative offices and their
“tional units? - How do judges, substantive . b C o senior staff. (Henderson, et. al., 1983) From these
s - jurisdictions, and administrative services {it i - N interviews and a review of state documents and reports,
Do together? {Jacob, 1983) we formulated descriptions of each judicial system
‘ hani d elationships: if any ¢ | from the perspective of central authorities..
e ~ What mechanisms and r nsnips, g o .
bind together central authorities and trial , . In the second stage, interviews were conducted
’ courts to form a judicial system? Are thi"‘; o - with local court actors, L., judges, court adminis-
: significant differences in the substance "o . trators, clerks, and administrative staff.  Informal
I SN .. these contacts? -0 7 @ - background discussions were held with local attorneys,
- : s o . . 2 prosecutors, and other officials knowledgeable in trial °
BT ) We will begin the discussion with a description oé o court activities. This data collection effort provided a
" the process followed for selecting the {ive states, an \ rich source of information on the effects of struéture
Lyl the data collection techniques.. _Tms will be followed s . ’ on the five different judicial systems.
J. € with descriptions of the five judiciaries. : ) - o ‘ s
o Selecting The Five Judicial Systems : s ‘ ’ o _ : :
R L . ) . r | _ The judicial system in Georgia at the time of our o
-, Site selection was done through a two step pro- . ’ : : field work was a systém in name only. It could be -best
1 ) cess. The first step was to classify all 50 states e characterized as a constellation of independent judges
S ® according to the degree ‘tod'w'l';ilch tl:ey : ad ;‘levr;tr:th:t:: : s B & and administrative officials, held - together through
I ' consolidated their judicial systems. Five . . ,
and c ) A _ - , \ . .
. . . ///_/,‘:.‘:—"—\\'T\(—"‘::% ., s :;w- 21 . r pariiay
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v ~ and overlapping jurisdictions, operations, and organiza- ; i D The number of staff of th‘:::gdrxzs : sty oper ispute. ’
i - tion. Administrative services were supplied by inde- o 1 Courts declined dramatically wftf'l r:;we Stfice of the
e pendent agencies and officials. The authority of the . L e ~Support. Even when federal grants sue Joss of LEAA
©© central authorities was limited or nonexistent. It was, " ?r??l;a;‘{qn, the only substantial work dOPnPeS";Ceci ha, lar er
in short, an ideal control state for purposes of assessing o - &ddition to couecting statistics, was in tﬁ e s
: .the importance of unification. a - : © U Malning and ‘research, T ‘ ' e areas of .
; i ocal trial couy : - ‘preme Cour
) Almost all control over trial court operation ‘in - foLs trial’ courts, Any central influences which T.to .
Georgia rested with the individual judges. There was a ) were channeled Indirectly or informalj vere
Siri-:igcl:ﬁ court dof gzger.al jur&;dic.ﬁonz the sgperigr c.:c.:>urti L a . H e{///d/’/ \ 2 ; Y. ;
L which was divi into 43 circuits. onstitutional . fod judiciary in Georgia, then, - o s
i amendments had established eleven different additional - IR Zﬁtemi \‘l/ﬁhﬂe local trial cgurzts{ dzr;inx'a:d]}%Zt?cmdfckc:al
: : classes of courts with limited and special jurisdiction. . o : 4d, so with little or no djreeti -€, they
pe- ‘Many of these- amendments defined Snique jJurisdictions ) Hes and with no cohgr:;;e%‘?on from central authori-
for specific municipalities. This resulted in a patch- ¢ together. Ther ganization binding 'them
. ior sp un es. : « patc AN > cls & were common characteristi
e .. work of local units, almost™too numerous to count, with . R P ‘ Bl‘litssii of courts, especially within the Superigs g o ’
: little uniformity even within the same general class. - : : e t e primary mechanism linki L ourt.
i . . . s St . . o i E 10t] nki i )
For .example, the 383 courts failing into the municipal I énpthg:- was the appellate process. Irr:gmggtere?ass with e
“or city class were variously named the recorder's‘court, : W 4 ) weorgia Judlcxayry‘ was more akin to a co pects the
: mayor's court, criminal court, city council court, and ) ) ) o ok independent organizations than to g s stnSteuaﬁlP“ of
L police court. The structure of the judicial bench varied - ‘ ) L o dependent actors and Procedures. - oo Of nter-
as greatly as the types of courts: The.process for =~ . . S . Iow s . ‘
' selecting judges and the educational requirements of ; : : > T owa '
- potential candidates dep/e/ngied more upon the criteria of o ¢ : g ; ' ) Th A )
local officials then on stjite law. oo ‘ L — : : ‘ € structure of the s -,
E ‘ L e ‘ : ’ ‘ CL marked Contrast to that of Geolx? “i,aa i:dlcfary stood in . Tt
. c. - The Administrative Office of ‘the’ Courts .(AQC) | : < 7 o dEf:Fned ‘the jurisdiction of aﬂg- c-ourtgm'versal System
" bad limited responsibilities, \aptﬁi\cigang %onﬁrfled. to . ‘ 6 ‘ ii’;‘ﬁrs -of the bench were subject t;n n:giagzall-}:i
i gathering statistics on court workload. Funding for the . 7 . S t1olS as well as appellate revic
: JudlcxaryMcéme dpnrn.arxly‘.from local ;S?urces,alnot the s ) . , g : :::&om)';"hhoweveﬁ lay with loca] u‘fﬁ‘;’s rat-;: iﬁgst:f
..state. ost administrative services for trial courts rate. ere were clearly defin €
;; were provided by independent offices —superior court - o :;10515 at the local level adm);nisteriig Eg?éijme“? posi-
e . clerk, police. department, sheriff's office, the state. = . the trial courts. In many respects the Io activity in
i %;Qbatipn oifice, anl'd .\tl':j;cognty or cxtg' goy:lrnment. . ) : z);::;f:l was analagous to a confedéracy —w:n "i‘g‘vf
, e primary control mechanism over the trial courts : L e government (the Sy reme
i DT was the appellate process or trial de novo for lower ‘ ' . i ;"n’glsft;act;;’e Ofﬁceﬁof the l.éiour‘cs)c:::.‘J-l'::r’ciasrijr‘wﬂg tgiwif;
0o ‘courts. ‘ ’ ‘ - ' uons specifically cede : A
o . S - | ‘ R stituent units (trial courts))’. ded to them by the con- ., .
i c Georgia had little management capability to sup- o &K/ ' o ‘ g
port central initiatives. . The authority of the Suprerme o N :
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i *  The policymaking body for the judicial system was A . ity !
i the Supreme Court of the state; but it shared-its most - - . The outtine! ’ N
i significant powers, budget and rulemaking, with the IR S ¢ . ___+he outlines of a coherent, comprehensive iudicix i
’ legislature. The Office of the Supreme Court Adminis-- - - ; system were present in lowa. Thép trial’ Coux)-':smgr?é
‘ trator was responsible for administration of the judicial T & bench had been consolidated and all were linked to 4
system, but its activities were limited primarily to ¢ ; central office. ' However, any tension between the : L 5
routine tasks. ‘ ‘ e " gg%;giatxva of th_e state level officé and those of the &7 e -
The only class of trial ourt in Jowa was the il : g o of the T:?:e:r fa‘lﬂs: u; tsgtended; to be resolved in favor °
- The only o - court in 3 §1 | = > ety tema onds between the two levels were
district court. It was organized into a few - large Sonuous because the powers of the former were
. geographical districts with a presiding judge and dis~ 1 | ‘consciously limited, : g
trict administrator in each one. The bench was divided g : o
, into three classes of judges: district -judges “with - Wl Im Colorado .
4 unlimitaed jurisdiction over cases; district associate b : :
judges who were full time judges with limited juris- L S The Colerado judiciary also contained strong sys
diction; and magistrates, who were part time judges tem characteristics. Unlike the lowa structurg tyh“-
I with limited jurisdiction operating within each county. Lo ] central E}uthOritie‘s exerted substantial control over z
) : i istri bl variety of tri i : .
) fbject 't the managerial direction of the. sistrict e cnlimited, However, 2 ocal turt i Sor i, Vs not
' presiding judge. Administrative services for the trial . 22’ 5 control over key policy areas. The mana -
courts were provided by independent -agencies; with & i ~In Colorado were directed almost excl%.\i;::?; iifoar;f
: local fundmg};“hnd recruitment of personnel. .’ o Tl;mstratwe services rather than the. supervision of
L= The Sﬁprei:né Court of Iowa was ’empbv&ered by ! 1 -{°C§f i‘-.OUl"g: ié?f?clg;ﬁ hm;(m'g central authorities to
o lowa mp ' s i . | TNis priority. .
‘law to assure effective and efficient admimstrauop of . ? f ) ; , .
justice. And it was supported in this task by an ° a4 ’ . Most trial courts which were part of the state
. administrative office. But the Supreme Court had to 9 b System were organized into twenty-two districts and
; vie for authority with an indeperident organization of divided between a court of general jurisdicti istric “
trial judges in policy and administrative matters. Asa - - ] o court) and some highly specialized )li g on (district
: & result; its work and influence tended to be confined to - Ricasa 4 & (county court). In addition, Denver c;?j;iidhé‘énascgr?it e ‘
legal and judicial functions. The work of the adminis- " - e ;?tto_f jurisdictions, and there were anomolies in otheq %
Ive icve 1 Al o u af 1S FICTS as - s i Ny o A P Q
C miee e smelwmegioens 0 gl DT S S dos o i
, e ‘ o - : ; o o LR SR em altogether.
; statistics for purpnases of allocating judgeships among o ? . 3 g C et ‘ . B
- the districts and monitoring certain expenditures by i1 - © Judges were recruited locally regard]
o A e . . BTN e g .y . " 5 ess
¢ judges. As we will discuss in_ {g@\ next chapter, the - : type of court. The Supreme Court apgointed aoi:hggi o /
central office did perform cerwuin managerial functions v Ju:s:s*{ o :erve in each judicial district. No evidence
which influenced trial court operations. ~ But the v - ok was.zound to suggest that the chief judge: con i
; i hiah 2 . - d o o} N S o e Jwd @S Were - .
L methods tendéd to be indirect rather than through the . 3 A duits ol central policies. In fact, jmg strong.. bg:gs :
] ~exercise of hierarchical authority. S . s - fx:cgls‘gzgig_eatlween- central and local autherities concern-
o . , . ‘ . Judicial activities except for tradit: late
& S o : relationships., . " aditional. appellate
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v The dxsuncnon between judicial and adminis-
trative direction by central authorities observed in
Colorado provided a new perspective on court unifica-
‘tion. The. relationship between' state and trial court

interests was analagous -to.that of a federation, that is,’

a strong central authority which had to contend with'
well established local prerogatives. Central direction is
possible, in such a system, but it must be tempered by a
recognmon of local interests and concerns. o

Administrative services on the other, hand, were

closely supervised by central authorities. The Adminis-

“trative Office of the Courts was responsxble for fund-

- ing, pérsonnel, recordkeepmg, and legisiative matters.

While the Supreme Court was among the most active in
issuing rules for both judicial procedure and adminis-
trative practice, enforcement of the latter was .more
prominent and better supported by the central office.
Strong ties existed between the state and local levels
on administrative matters.

New. Jersey ”
The New Jersey judicial sysiem also exhibited

many of the characteristics of a’federal system. In
contrast to Colorado, however, the focus of central

" -office activities was judicial rather than adminis-

trative. Most of the rules and procedures were directed
at the: judges’' behavior and practices. Administrative

Ues.

¢~ The formal structure of the ‘New Jersey ;udxcxary
suggested a system which was centralized and .uricon-
solidated at the time of our field visits. The Supreme
Court was charged ‘with estabhshmg and enforcing
pohaes and procedures for the )udxcxar/y. It had super-

visory authority over’ ‘the members of the bench as well
- as confrol over all rules and procedures . governing

courts in the state. At the local level the trial courts
appeared to be nonconsolidated as the . constitition

“defined four types of trial courts — superior, county "

ke b ° K
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. district, juvenile and domestic relanons, and munici-
pal- angl three types of judges — superior, county dis-
trict, and combined intp two classes— general juris-

diction and municipal. The general jurisdiction (superi-.

or) was divided into districts (called: vicinages) with an
administrative’ judge appointed to. manage all courts
operating in the area. The judges on these courts were
appointed and funded by the state. Municipal court had
limited jurisdiction. The judges were appointed by the
local government and served’ on a part-txme basis.
Although the administrative judge of the vicinage had
some administrative authority over the municipal
courts in his/her district, the primary control was
through. the appellate process.

Central authorities had a long history of intense
involvement in organizational reform in New Jersey.
 The Supreme Court and the Administrative Office of
the Courts (AOC) were closely linked, as in Colorado.
The AOC had the largest staff of any of the central
offices we studied. The Supreme Court had formal
authority for supervision of both judicial and adminis-
trative aspects of the judicial system. Unlike Colorado,
though, there was high priority placed on enforcement
of the rules which pertained to judicial proceedings,
whilé management of administrative services appeared
to be less prominent. Central influences in the ad-

* ministrative activities of trial courts were discernible,

but clearly circumscribed by local organizations and
prerogatives. For example, funding for the trial courts
was provided largely by county boards of freeholders
and administrative servxces) were provxded by inde-
pendent agencies. 7

" Although central office control over ]udges was
“strong, central direction of administrative services was
much more limited. Fundxng for most activities, other
than judges, was provxded by county government., Staff
and administrative services were the responsibility of
locaily - elected officials — clerk, sheriff, surro-
gate — who recexved thelr fundmg: from local revenues.

&
2 1
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And the municipal courts and judges were éntirely
funded and staifed by the various city governments.

The effect of this distribution of.responsibilities.

was a judicial system in which there were strong
institutional bases at both the state and local level
which could (and did) contend for dominance over
particular activities. Responsibility for- the concyct of
the bench was clearly assigned to the central authori-
ties. It was less clear who had authority over the
conduct of administrative services and this lack of
.. Clarity was the source of recurring tension at the time
[ of our field visits.

Connecticut

The Connecticut judiciary came closest & con-
forming to the centralized, consolidated system pre-
scribed by the advocates of unification. It had a single
trial court, a single class of judge, and had fully
integrated most administrative support services into
the judiciary. The state central office housed a number
of functions devoted to monitoring and supervising
virtually every aspect of trial court operations. All
judicial and administrative policies were established
/L\cen_trally and any direction enjoyed by individual judges

or administrators at’ the local level was exercised
/ within the bounds of central direction. The only units
outside of this system wére Probate Courts which had
elected judges and were ‘organized into their own in-
dependent statewide structure. '

On a superficial level the Connecticut judicial
system was a simple organization which combined all
judicial and administrative functions int6 a coherent,
statewide, and centrally directed structure. ,There was
only one court, the superior court, which operated with
a single class of judge’ The judges rotated every six
, months to a new location or, jurisdiction. The superior

court met in three types of locations — judicial district,
geographic area, and juvenile. .Each of these locations

had a specific substantive jurisdiction which: corre-

3]
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s;;:]hdei:l to t::adzxtiona}l *-distinctions between courts c;f
g del.-a )uyxsdxc;clon, {1m1ted jurisdiction (criminal only)
and juvenile. Al trial courts operated with uniform,
statewide rules and procedures. ’

~ Judges served in ‘a varie ' i

. ; ty of supervisor -
sélm:gos. _T.here were three divisions of p1:he sugerggr

s::t ew-i-diwclzlﬁ . infnt’nal, and family —and each had a

el judge. The -judicial district h
administrative judge with authori he superiar
_ i ' ority over the superior
court locations in the district I icial
ourt : : - In the larger judici:

Svlz;:nct ar}d geographic area locations presigc!ingJ jung:;
. € appointed to supervise the work of judges assigned,
\]

to specific divisions of the superior court jurisdiction,

had The Chief Court Administrator's Office (CCAO)

ad extensive authority over the bench and adminis-
_fcrapye services. Rulemaking for legal procedures and
:Judlma‘l asslgnment, which are key elements of central
authority, were controlled by judges working either in
ggfr,?cr:xt.tt:g?i or 1IN Senlor management positions in the
Since exd e '\3 ‘Most ac‘imxmstrati?ve services, e.g., ju-
Seial emfr?tu n, bugthng, personnel negotiations, jury
)agement, land external relations, were supervised by

0 ’?on]“udlcxal sté_ff. The relationships between adminis-

Erators at the 1oc§1 and state level were well defined
Each court location — district, geographic area, and
Juvenile — had its own clerks' office with direct t;es to

a counterpart in the central office. The clerks also

repcrted. to several .functional divisions in the CCAQ
such as Jury management, financial services, facilities
managemernt, arnd information systems, o T

g geasts

; The relatively simpi N o
‘ . nple organizat )
i 3 Connecticut was, in actpa.r §anization of the courts in
? orientati < uality, a complex network. The
. fenwetlon was toward strong central control with
g1 virtually no local direction. - .
‘i r | sumer;!cneht:j'atl to the unification reforms is the pre-
-Need 10 create a coh t iudici
o . T erent jUdleal system in ,iea_ch
“v
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N Saari, 1976) Both COnCents of iich y
oy oncepts of justice can la i
legitimacy. The five states described herey claim to

oy

state which binds together the constituent parts, Ad-

X _ ] repre
vocates have argued that such structures are necessary ¢ G ’ : d1fferent‘ solutions to the resolution of these Corr?pei?:;
to ensure that policies can be developed and imple- . b : “perspectives on justice. , :

mented which will promote the efficient delivery of ‘ A RN £ S o= At <
e justice which is fair and equitable. . o : L one extreme is the union system of Connecti-

@ N g;lft Y;Tic“ assigns ultimate authority to state level
, icials. There is no clear institutional base to support

3
e

In four of the five states selected for study,“ ‘a local concer
: ns.

statewide judicial system had been created which clear-
ly defined interrelationships among 'its members. The
glue holding the systems together was based on ad-
ministrative authority as well as the more traditional
network of trial de novo and appellate review. As a

ocal At the other extreme is t -
tion of Georgia courts in which all power ?iiscmi;eltl’:e
1nd1v1dqa.l trial units. Efforts to 'impose statewide
constraints must depend primarily upon the appéal
process. In between are the confederacy of lowa and

A\
AN

result, policies could be made and implemented for the , /f/’r\% :::d ézdi’t:tioxl of I\iew .‘{1ersey and Colorado. . These
constituent parts of each system. Only in Georgia, our ’ s . O MOt resolve the tension between the two
control state, was it di_fﬁ‘cul’t_ to describe the judiciary 4 3 gg::p:g:ilzes n fav?r of one level over the other. Both
as a system. The distinction between judicial and 5 Strugt €3 2re glven credence by the management
nonjudicial institutions was difficult to draw for many ures at each level.
?f the limite_d jurisbf.{iction c;]:urts.” And there were v;e\ry 5 ) Thesé formal descripti |
. » : ‘ X iption i
fav mechanisms binding the vaFious courts together . tensions among the constitutent arse op Srcieal
} : Systems in establishing judicial policy. We must ngvs :
. Among the states which had created systems, . 33«? mine the structure of trial court management to
. however, there were major differences. There was aﬁ:gn tlg: dlfﬁ and' how these system level concerns
wide variation in the range of activities which had been elivery of justice in the five states.
included in the statewide system. Colorado and Con- o
necticut had integrated most administrath/le support .
; services into their system. However, in%6th states a ) ‘ b
; set of courts was outside the system — municipal courts . , 4 A I
¢ . in Colorado and probate courts in Connecticut. In Iowa . ; [ .
g and Ng—:w Jersey the system held a monopoly over the i 2
; bench, but major administrative services were the re- o =t . q i e
' sponsibility of nonjudicial agencies. o, o L " S S R ‘ ‘
L From a management perspective, the more inter- ) ‘ o & e ° ; ’ )
! esting variation among the-states was the difference in ' t ) : L o «

the relationships among state and local officials. The
, . debate over unification has focused on the advantages
or dangers of strong, central direction of the judiciary.
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én The reformers have argued that justice requires uni- . . | 4 V B . ’ N
< e formity of practices and procedures across the state; . ° : ( . % 3 ‘ :
o ' others have contended that justice must be tailored to X g 173
R E: . o « Py B s
£ the requirements of the community. (Gallas, 1976; ~ .
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CHAPTER THREE:
THE MANAGEMENT STRUCTURE OF TRIAL COURTS -

One of the ironies of the court unification move-
ment is that a.lthough improved trial court performance
has been a major argument behind the reforms, most of

‘the actual changes have focused on restructuring the

judicial systemn and centralizing its administration; only
recently has any attention been given to the problems
of managing trial courts. (Green and Cass, 1980; Cook,
et. al., 1982; Solomon and Doan, 1981; Weake, 1980;
Knab and Hough 1979; Mahoney and Solomon, 1981) It

~has been assumed that if a central authority is created

with control over rulemaking, budgeting, financing, and
personnel, improved trial court management and per-
formance will automatically follow. {(Cashman, 1981;
Harris and Dodge, 1982; Hoffman, 1982; Hays, 1978)
Our research makes clear that such an assumption is
much too facile. -

The effectiveness of court management is strong-
ly effected by the dynamics of both structure and the
adjudicatory process. The experiences of these five
states in managing the courtroom make explicit the
tension that occurs irom the differing management
requxrements of formal structure and of the' adjudi-
catory processes. The management structure is a

preduct of the formal design of the judiciary. It

establishes the leadership positions, the jurisdictional
and geographic boundaries, and the administrative

* resources available to each court. (Henderson, et. al.,

1983) The success of court managers, however, depends

upon the ability to resolve issues created by the par-

ticdlar attnbutes of each adjudicatory process.

It is not an easy task to 1dent1fy the organiza-

“tional focus for tnal courts. As testimony to the

difficulty, several’authors have argued that the formal

“structure of the courts is less important than the work

roup which operates around each c¢ourtroom.
Eisenstein and Jacob, 1977; Nimmer, 1976; Nardulli,
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1978) Qur research suggests, however, that variations
in structure are important. First, thiey define the kinds
of courts’ which must be managed in a state by defining
thely jurisdi¢tional and/4eographic boundaries. It is one
thing to direct the activities of a single member small
claims court (Sarat, 1976); quite another to manage a
large criminal court in a metropolitan area. (Eisenstein
and Jacob, 1977) Second, formal structure determines
the management resources availabie to a court. Some
state statutes or rules and procedures provide for
strong presiding judge positions and professional court
managers; others depend upon each judge for direction
and external agencies for administrative support.
(Henderson, et. al., 1983; Jacob, 1983a) .

Finally, structure can affect the range of man-
agement issues which must be resolved at the trial
court level. At the very least, structure determines the
scope of management _problems by defining single or
multimember courts. On a more abstract level, struc-
ture can affect the complexity of the issues which must
be resolved. A major problem for any court manager is
balancing the functional requirements of procedural,
-decisional, and diagnostic adjudication.
the jurisdiction of a trial court (i.e., the more consoli-
dated), the more complexq will° be the problems of
coordinating these functional requirements.

The trial courts in, the five states represent the
full range of §truc1‘;ural variations. Their experiences
illustrate the general issues raised about alternative

The broader °

organizational/ arrangements and their impact on the°

adjudicgtory process. Let us briefly consider the man-
agement structures of the courts in each-of the five

o
i

The structure of the trial courts in Georgia en-
couraged each judge to operate ‘as an independent
entity, depending upon informal arrangements with non-
judicial agencies for staff. In part this is a function of
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the large number of single-member limited jurisdiction
courts which are dependent on city or county govern-
ment for their administrative staff, and dver which
there is little judicial direction beyond trial\‘ de nocvo.
But even ori multimember, urban courts this independ-
ence is the norm; very few courts have the organiza-
tional“resources necessary for strong consolidated lead-
ership. .

Formal leadership positions at the trial court
level are very limited, especially on the Superior Court
(the court of general jurisdiction). All superior court
circuits have a position of chief judge; but they must
handle full caseloads in addition to their administrative
duties. Their position as chief judge was more akin to
that of chairman of a committee of volunteers-rather
than director of an organization. There was very little

" administrative staff available to the chief judges to

support their management efforts, especially in rural
areas. Administrative services were the responsibility
of an elected clerk, a sheriff, and the local probation
offices of the State Department of Currections. There

was little incentive for .a chief judge to take an -

aggressive management position on internal issues.

Limited and special jurisdiction court manage-
ment positions differed from those on the syperior
court, especially in urban areas. . The large, multi-
member juvenile, state and municipal courts were under
the direction of a chief judge who had significant
management responsibilities. Moreover, administrative
support services — recordkeeping, probation and secre-

‘tarial staff — were part of the court, under the direct

authority of a trial court administrator who was ap-
pointed by the chief judge. Although the relationship
among the judges.was essentially collegial, the chief
judge; had the authority to decide and implement in-

. ternal practices in the court.

In rural areas the need for administrative support
for’ courts of limited and special jurisdiction was no less.

intense than in ‘the urban Setting. However, these

o
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- of a handful of cases.

a

courts tended to be single mernber jurisdictions, often

- with part-time judges only. Support staff was drawn
from the: clerk's office, sheriff's department, various,

municipal agencies, even staff from the law office of
the judge. Since most of the judge's attention to the
court was part-time, the administrative stdff provided
the continuity in management. These judges operated
with little judicial supervision other than trial de novo

-Still, the Georgia judiciary demonstrated that
effective court management practices can occur with-
out a formal management structure. On the Superior
Court most management activities were carried out by
individual judges, or through informal arrangements
among independent offices rather than by formally
designated positions’ of authority. In many instances
the personal commitments of individual judges, court
staff, and nonjudicial agency members were sufficient
ingredients for a well managed organization. At the
same -time, the Georgia experience also makes clear
that without formal management positions with explicit
responsibilities the use of such procedures will be

- episodic, waxing and waning with each shift in person-

nel. It is no accident that the most ambitious and
_purposive management operations tended to be found in
‘the urban courts of limited jurisdiction which :had
formal management staff. Overall, Georgia's trial
courts exhibited the wide range of variations in man-
agement capabilities "and activities one would expect
from a judiciary which lacks the homogenizing influ-
ences of a formal system. We observed in Georgia

courts a highly professional staff who used standard :
‘,procedui'es& to ma,/nage ‘caseflow, prepare and implement
_ budgets, .and negptiate with external agencies. We also
“.observed courts” with operations and procedures which

‘bore only the faintest resemblance ‘to a judicial forum;
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- Charged with directing

* trates operated in a single county.

“the district.

Jowa

.. The lowa trial courts are highly consolidated. A
chief judge, assisted by ‘a court administrator, is
within each of the~ eight judicial districts. Their
au_thonty‘ extended to all three classes of judges — dis-
trict ‘(ggneral. jurisdiction), district associate (general
and limited jurisdiction), and magistrate (part-time
!;mxted Jurisdiction). It included the power to assigr’t
judges to the several circuits contained withif each
district. (Henderson, et. al., 1983) ’

Despite this superficial consolidation of manage-
ment, the_ courts in lowa tended to operate as simple
organizations, centered around. individual judges, rather
than as complex, multimember entities. Most district
judges rode circuit among two or more countieg, under-
mining any efforts to .integrate them into a single
organization. The district associate judges and magis-
i This tendency to
fx:agrpent was reinforced by the practice of rotating
circuit assignments of district judges every three
months, and by the part—timq;-"/'@tus of the limited

© -jurisdiction judges. - ° :

lIowa also demonstrates the. difficulty of ‘cé.se

-management in a rural detting. It was not possible to

move judges or cases on a moments notice to relieve
backlog or make better use of resources. A full-time
case flow manager in the form of the district court
adm;nzstrator was required to minimize' the problems. -

. This tendency to fragment was reinforced by the®
independence of the administrative support services.

Bailiffs and clerks were organized around counties, not
t. It was not surprising that the closest”
working relationship between the clerk's office and the
bench was with the limited jurisdiction judges — magis-
trates and’ district associate judges — rfather than the
district court. | e

@

the activities of all judges:
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. Finally, it was obvious that the simple organiza-
tional structure ‘was appropriate for most rural areas. < . s
The ‘problems of recordkeeping and courtroom. security ° St
were not very great. ‘A complicated organizational g
structure which demanded equally complicated coordi-
nating mechanisms would have Eeen inappropriate. In
~ one site visited, the ancient record books may have o
would not have significantly improved on.the informa- )

tion available from the two people who had a combined
g work experience of 30 years. It is no accident that _
L . mest of the district court administrators devoted their P v
: ' time to managing the calendar for' the district court;. - .
that was the most complicated coordination task re-
‘quiring intense effort and skill for success. A

o

Colorado trial“z:b”grts illustrate’the important dis-

* tinction between the organization of ‘administrative
 services and the structure of the bench. (Lawson, 1982)
* Nearly all administrative services were part of the

judiciary in Colora”s, rather than an  independent
& agency. The ‘bench,however, was divided into two
units — district court (general jurisdiction), and county .
court (limited jurisdiction). In most of the districts of
the state the administrative services tended to operate

On

L as part of the same organization, regardless of the level -

. of judge served. The bench, on the other},;hafnd, was
€ clearly divided into two operational unity” with only

;

Colorado also demonstrates that a state's judici-
ary frequently contains important variations on the
primary organizational structure. Most of the states -

& were organized around the two ¢ourts of district and
county, which were part of the statewide judicial
‘system. In Denver, however, there were three courts —
district, juvenile, and superior — which were all part
of the state system but operated as independent man-

’ agement entities, and a fourth — county court = which
g was outside of the state system all together. Finally,
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there was a class of courts — municipal court — which
> was not part of -thg statewide system. Their juris-
diction was . municipal ordinances and they operated

‘ more as a subunit of town government th
o of the judiciary. & . an as members

o There were several mana positi "
- R MISLE Were sev r gement positions at the
> . trial court Jevel in.Colorado. The chief judges of the

e B R A e =R s M NS
‘ ‘_,-.-»’ gxmctions' z }:cr ébunm_ ; E ounty court in most juris- -

!% O dic . There was, in afidr:;‘on,va court administrator

responsible - for all administrative support services.

Although the chiet judge was the formal executive

officer ‘of the courts, in practice the court adrninis-

- trator tended ‘to fill a large management role because
of the extensive support activities which were part of
the judiciary in Colorado. o ~ |

. N a0 ’

The chief judges viewed their role as that of
coordinator, r;ther than supervisor, particular”ly of dis~
trict court activities. The primary management officer
Was the court administrator in each district. However

“the _focus of their activities was directing adm]nisl

, trative services rather than the adjudicatory process
Their duties included such things as préparing thé

- budget for both the district and county court, person-
nel, _case scheduling, facility management’ record-
keepmg and all ‘of the other administrativé support
duties associated with the two levels of courts.

L

An important deviation from thé st i -
tern was the role of ‘the chief judges ofatti?clibeeg\?etr
juvenile court and the Denver county court. Unlike
the}r district court counterpart in Denver, they took an
:_ actlve part in the management of all aspects of the
f court — adjudication, administration, and external

© relations. In both cases, however, these activities were

carried out in close collaboration with
ministrator. kthe court ad-

2

Colorado demonsrates the di'fﬁcult ini
( . . t N 2 of def
consolidation in _simplistic terms. Our ﬁ,r?dings ac;:lmt‘g
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he rich variation in approaches to consolidation an
;ef-ceived eifects on management reported elsewhere.
(Hosticka and Murphy, 1980; Schepard, 1979; Berkson,

: A o o :the
et. al., 1978) From an administrative perspective
’ gourts" were highly consolidated. With some notable

exceptions, i.e., the Denver courts aqd all rqumcxpal
courts, management of -the administrative services was

a.sl = MSIeOr a2 DT ON . o s i gm—
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ot gl e S R petunds -
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The bench, on the other hand, had a very different
pattern.

W

| New Jersey

0

e lessons to be learned from New Jersey prac-
tices g‘e two-fold. First, they demonitrate a manage-
ment’ structure which concentrates more upon supexc'i-
vision of judges than of ac!mxmst.ra.tors; and sec:nt,
they illustrate how managerial policies can be use l10,;
-consolidate a trial court system without altering the
jurisdictional definition of its components. If we focus
on formal definition, there were fqur _dLStxlect courts 12
New Jersey — superior, .county d1§tr1ct, Juven{le andr_
domestic relations, and municxpa! - gach o'f which ha
its own class of judges with unique appointment and

- retention rules. In practice, however, county district"

and juvenile and domestic relations courts were treated
as subdivisions of the superior court with judges regu-
larly moved from one bench to the othgr-dependxr}g
upon administrative policy. Only the mumcxpal cci;.lg s
were 2 separate entity. The key to informal consolida
tion lies in the character of the management structure
in New Jersey. ,

Trial court administration was organized around
geographic vicinages — as the distiicts were called. in
New Jersey — which consisted of one fo fo_ur cguntu;s.
The assignment judge was charged with directing t r:
activities of the superior court, county district cou :
and juvenile and domestic relations court, and \th
supervising municipal courts. Hg/:she was assiste dm
this effort by a trial court administrator. An inde-
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penaent clerk and sheriff provided .important staff
support for all but the municipal courts.

The most important of these management po-
sitions were the assignment judges. They viewed them-
selves as holding intermediate positions in a hierarchi-
cal -authority structure with the Chief Justice at‘the

¥

“elrVicinages. ’”Assi‘g'?ﬁi’énts““'f?"‘“yuivxsions; including

juvenile and domestic relations and county district
courts, was at the discretion of the assignment judge.
In all of the sites visited there were examples of judges
being reassigned on a regular basis to meet workload
requirements, to match judge skills with the subject
area, or, in at least two instances, as punishment for
‘lack of cooperation. The assignment judges were
charged with enforcing Supreme Court rujes governing
housekeeping, time spent on the bench, qualification of
judicial staff, judicial ethics, caseflow management,
and local government relations.

Each vicinage has a trial court administrator
position. The duties of this position were not spelled
out by court rule, but rather depended upon the dis-
cretionary delegation of authority or responsibility of
the assignment judge. The primary role of the trial
court administrators in the sites visited was that of
staff aide to the assignment judge rather than general

manager of administrative services. (Mort and Hall,
1980)

The assignment judge was also responsible for
overseeing the municipal courts in the vicinage. The
judges on the municipal courts were hired by the city,
were usually part-time, and were physically separated
from the other courts. As a consequence, the assign-
ment judges interviewed only gave cursory attention to
these courts or used the trial court administrator to
conduct periodic reviews. The control over the conduct
of these courts were governed more- closely by the
appellate process than through administrative direction
by the assignment judge.
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- The majority of municipal courts were single
member jurisdictions, dependent upon the city or town
for statf. Since all municipal judges were part-time
positions the chief clerk played a major rolg in the
operation of the court as he/she wasa full-time em-
ployee.

nt agencies — county clerk, sheriff, and Qroba—
Sﬁ)pnggcfifeice.ﬂ gI-Ic.'.swe\{er, the informal direction pf Jques
over staff ass_igned to themn had been formalized in a
New Jersey Supreme Court rule. L}nder the .rt..xle, all
' personnel were under the administrative supervision and
authority of the assignment judge while engaged in
~ judicial activities. In all of the sites visited the county
clerk and sheriff's offices were bﬁurcatgd bet reen
those staff members who worked for the mdepeq{ﬁent
office and those who worked for the court. Supervisory
authority over the latter clearly lay with th,g individual
juages to whom they were assigned, no”t the independent
office. -

‘In sum, the emphasi§ in N_ew Jers'ey‘ was on
integrating the trial court judges into a single bench
structure without negessarily disturbing thg traditional
jurisdictional boundaries between the various courts.
The key figure in this effort was the assignment judge
who was given broad, hierarchical authority to manage
the bench. Administrative services were given much

attention. )
1t;e-:.ftor and the decentralized personnel supervisory
structure in the sites visited reflected-the low priority
assigned such activities.

Connecticut

Connecticut had the most consolidated judicial
and administrative court system of our five states.
With one exception, judges were members of a single
class regardless of case assignment, and all support
services except courtroom security were under the
direction of judicial officials. At the same time, trial
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court management was highly fragmented with respon-
sibility distributed among several state and local ju-
dicial and administrative officials. Judges were regu-
larly rotated across district lines, undermining any
identity with a locally defined court organization;
administrative services were divided into discrete units
organized around each division and several functions;
and_the systemwide. functiqral -divisksns™were "as i
portant a source of trial court ‘Mmanagement decisions as
the geographically defined districts. :

P A A

The complexity and fragmentation of the trial
court management structure in Connecticut is reflected
in the large number of positions responsible for trial
court direction. Each judicial district contained a chief
administrative judge. In the sites visited their role was
largely confined to handling local housekeeping prob-
lems rather than general management of judicial and
support resources. Judges were assigned to each ju-
dicial district and to divisions with the superior court
by officials in the Office of the Chief Court Adminis-
trator. State level administrative judges headed each
of the substantive law divisions of the superior court —
criminal, civil, and family. They were responsible for®
the movement of cases and conduct of judicial business
for their divisions in all judicial district,
area, and juvenile locations. To assist these statewide °
division administrators, local presiding judges for divi-
sions were named in those districts where caseload was
substantial. While technically subordinate to the dis-
trict administrative judges, these presiding judges
answered primarily to. the statewide division adminis-
trative judges. :

. The administrative management structure was
similar to that of the ‘bench, There was a separate
clerk's office for each judicial district, geographic area,
-and juvenile court. In addition, the adult probation,
juvenile probation, court reporter, and matrimonial
services were organized into separate units. The dis-
trict -administrative judge was the nominal supervisor of
these offices. However, as with the bench, a statewide
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director for each type of service was of equal or more ' . ] ‘ N N _
importance in determining policies for these services. : ' Lo | lcf: e\y’Jersey; or as an episodic, tertiary endeavor as in
The independence froin each other carried over to the 8 L -, eorgla. ;
relationship between the administrators and the judges. . | L \ This brief e 3 7 7
The managerial authority of individual judges was un- L th is brief review also suggests some limitation on
dermined by the practice of regular rotation, precluding . | - 0 the lf:ffeg‘t of structure. One influence which carries
‘ the development of any personal relationships with m;‘p cations beyond the scope of this mionograph, but
o gt s e e g TINIS trEHIVE ST L i e e e LS . which should not be overlooked, is the character of the
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Conclusion ‘ : small rural cour’ are very different from directing one MmO -
o ‘ - , / ] - g-l an urb@g setting. The management structure of the
( It is common to speak of trial court managemerit / - 0 istrict colrt in Des Moines is, in practice, very differ-.
as if the term described a uniform set of positions and : ent from the rest of the state although its formal
activities. These thumbnail sketches of five states outhn'e_xs. the same. Structure is important in this.issue
indicate that the reality is very different. Trial court o bgcause it can define the relevant environment ‘for a
management may be the respensibility of a formally - trial court.” The large districts in Jowa contain numer-
differentiated position as in the Colorado district court FL ous county seats in which court must be held, By
or New Jersey vicinages; or an incidental effect of %3;, Contrast, the New Jersey multicounty vicinages require
judges and administrators conducting their day to day . very little .travel.mg. Hence, structure is important to
activities as in most Georgia courts. The responsibility : the extent it defines the relevant environment — urban-
. may be broadly defined to include case processing, : or rural, co;}ncentrated or dispersed — of trial courts.
administrative services, and negotiations with outside : o ;
agencies as we found in the Denver juvenile and county fa ‘ Al'though the variations between the states are
. courts; or narrowly construed to mean only scheduling o interesting, of far more significance are the similari-
judges or administrative services as we found in Iowa ; ties. There were markgd differences in the manage-
and Georgia. ‘ : 4 ment structures of the different classes of courts. The
' . strongest management structures were found on courts
AR  Without a consolidated court system it is unlikely b i of limited jurisdiction and juvenile/family, regardless of
N B that systematic management activities will be carried ) lv:'hlcl'\ state they were in. Such courts were far more
B out, but it is also obvious that formal simplification of : Lt J i & r:kely than their general jurisdiction counterparts to
' ‘judicial structures is not enough. The evidence irom . - i ave a presiding judge and court administrator who
Connecticut makes clear that there must be local focus - 5 e actively managed the activities of the court.
I ) to trial court management if policies are to be directed N Lo sﬁgnd'ers_pn, et. al., 1983) Even in Georgia the limited.
3 locally. » ; jurisdiction courts in the major cities were ‘actively
3 . : “ . : + managed. General jurisdiction management was far
S L Structure has-an important influence on which of o e é 3 more likely to work mdi::ectly through general rules and
oo these ,pattérns is likely to emerge. The definition and ~ R ; - 1 procedures rather than direct supervision.
’ authority of the local management leadership is direct- , N .
ly related to the organizational boundaries of the court Strong management was far more difficult on the
as Connecticut's simple trial court structure demon- L ; . B L courts of general jurisdiction. The prerogatives of the
P strates. It also affects whether management will be . : S 0 individual judge were much stronger, undermining
v institutionalized as an on-going, legitimate activity, as i ‘ <y efforts at central coordination. The individual calendar
' ‘ : was the rule of such courts rather than the exception.
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caseflow management and supervision of staff on courts
of general jurisdiction than they did on courts  of
! limited jurisdiction.
s strong administrative judge position, the individual
i - " judge was a major management figure. Connecticut
was the exception to this rule because of the weak local
e eessoNANAZEMERLE _SILUCtUIre and the _Strong dxrecnon Arom
il T the state for all courts.

e There were also marked differences among the
’ different classes of courts in who- managed the courts.

Each judge had a far more important part to play in

Even in- New Jersey, with its-

50 5 e

S g e ey iy e N e

I,

[

<

o

bow

. - S s et et g
. B

Lol

WS

-
o

¥

LT v,

i< o i s S i ez s B, B e~ sl
T A P | W e ot T W SN e ok e ik v e 3 50 Y i i i e 5 i g N .
== “—.%3“_.;‘;va.» B g S P T L YT e e

appear to pel"Sl.St re
structure.

e
- s ves
: B e e e
Sonna el

== SN

gardless of the formal judicial

A
\

[

T TS s £t oo, «

"R R e P e

o = On courts of general jurisdiction there was a clear
: demarcation between judges and administrative person-
nel on management issues. Judges could manage other
\ judges and administrative personnel; administrators
e - could only manage other administrators. In almost all
Lo instances it was difficult, if not impossible, for ad-
ministrators to supervise "judges, even on logistics :
issues, unless they were clearly acting in the name of ‘ o Lo
the presiding judge. This was not the case on courts of ‘ s

limited jurisdiction, or on juvenile and family courts. It
€ was much easier for the administrators on such courts 2 ;
C to manage caseflow, staff assignments, and courtrooms’ B
without threatening the prerogatives of the judges. o

These differences among the three general classes , . : Pl

of courts‘appeared in'all five states. This should not be e

C interpreted as meaning that structure had no impor- s , {

tance. As the brief descriptions make clear, there were o . Pl y

significant differences among the five states which E ,

could be directly ascribed to the differences in struc-

ture. However, within each state structure was im-

portant in that it served to either reinforce or mute the

€ management tendencies of each class of courts. >
. J . : : 4

" We will argue in a subsequent chapter that these o @

differences can be best understood as reflecting the

different combination of adjudicatory process operating

in each of these courts. For the moment-:it is oniy

necessary to recognize that these differences exist and
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CHAPTER rOUR. ‘
MANAGING THE JUDICIAL SYSTEMS

N

- court reform literature as a singular concept. In
prac‘uce, however, there are great differences between

the issues canfronnng, those. 0c€. ALTeMmpling . 10 MANAER A = wr v sy
PR v,»w}u icial-system “and the problems trial court admmxs—

trators must face. Managers at both levels must deal
with the three organic categories of functions confront-
ing: any judicial organization: adjudicatory process,
administrative services, and external relations. But.the
content of each funcnon, and the relative prqxty of

@

each of the three activities differs depending’ upoE the

level of manager involved.

Those, at the state level must take a broad per-
specuve,\ balancing the requirements of the varxous
courts and administrative units within the juticiary
against the ‘requirements for dealing with ex\éernal
sources of funding and other resources. At the local
level the focus is more often on the logistics of
scheduling and processing cases. In general, the prob-
lems of administrative services and external relations
are defined by the needs of the adjudicatory process
and secondary to them. It is not that any of the three
activities are ignored at either level; rather it is a
matter of emphasis and orientation. These difierences
in priorities affect .the organization and operations of
those who manage judicial institutions at each level.
They are also the source of confusion about the impor-
tance of unification for the courts.

In this chapter we will focus on the problems |

associated with managing a judicial system at the state
level. Al five states had an office with some system-
wide responsibilities, although they differed widely in
the authority they wielded over the constituent units.
We will examine how the various states resolved the

problems associated with the three functional areas of -
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~management — adjudicatory  process, aﬁﬁministrative, Tbe - T, o o - rhe St ance of effec:t e exterral relations )
® ‘services, and exterhal relations. {: ; s L <y nanc i xtern ons
; . for a jUd.lClal system and its components has been a
In our ﬁeld work we paid parncular attennon to " , ) ma]or issue in the unification debate. The most exten-
the operations of the administrative office of - the _ _ TR ‘ Lo o i sw? s%holarliy arz]nd p;ofessxonaé a'}t\ter;tufm has been g;v;n
: courts (AOC) in each state.. The AOC occupies a Lo . R N L to funding of the judiciary and-the difficulties faced by T
S c;mcjé Junctu::zt g\ eif:oéxtts 1Q aientrahzehmanaiement of - e e S s 2t -;samwm_a\a - (:::"cg;;lt‘:n%l;;n 7?::? ’il;«?ﬂ; Vlt{;%\f:;;"{ft r;lsgulflcgfﬁmgﬁfm o
. the ci e. traditional. zpproach. relied on.rule-.... s R B N . ’ » et. al,,
T = maktxjr'glaniéx;he appellate function to provide central - ‘ ' , research indicated that this was a major concern for
s‘" direction o the judiciary. The unification reforms _ b Ao central authorities .as well, ‘even in states with de-
C supplement this authority by assigning to the supreme (> 1 v gggtr;lmedh jun::lr;ngrt B;-lt we allso foung that ?L;dget
7 T Tt e e jusnceh acxn;réxstratw: c:gtrol aﬁ ’ g of :xtye’rr‘:,al ?-elagoon:n e’ﬁ‘z::sm;é,r?gfmoedse;; racegtr;isl
well. At the very least the AOC provides the.st ‘ : ’ -
‘ D erators, e et oy 8 e extem 0 | | © legisative. activity which. might atiect the Sourey
ties, therefore, are a clear indicator - ; HE
/ Whléh a state ,has moved to establish central dxrecnon L compiling and reporting court statistics; negotiations
L " of the judiciary. . . 1P with executive branch agencies; coordination of rela-
s . : - tions with the medla, and work with a multiplicity of
- The discussion will begin with a consideration of v “advisory commissions and groups. (Nieland and Doan,
s efforts by the AOC in each-state to manage external 1979) .
z relations. We found these’ issues dofr;unated t:e att:n- . % ﬁ Leglslatwe liaison was an lrr{portant activity for
o on of the central authorities, affecting how. they - s
. gpproached the other functional ’area.;. (‘-iegnderson, et. ¥ ﬁ T all five AQCs. They differed, however, in.their ability
€ al., 1983) The reason for this importance lay in the § ;co regulate the eXC}‘lingebs between the judiciary and the
i visibility of the AOC as-spokesman f_or '_the )ud1c1§rhy. A ; S?ngf‘g:::;;. ;:;t remgf utndii eipég;t;cel,c ‘rti};?;e i;a;esczi;r:
g;g;v;:s‘alééiraﬁrecéi:gss ?r[;gc Eguoe; 1roicfilr:cc:;i}:4nv:;;ﬂft§? ‘:;"“: : rado — were also the stateE‘ which wez:e most effective
(Sarat, 1983; Ryan, 1983; National Center for State 1= in serviqg as the primary, if not exclusive, spokesn}&{n
Courts, 1983; Cook, et. al., 1982; Dubois, 1982) They | for the judiciary. However, New Jersey was a signifi~
€ were held ac:countable by other state institutions for g cant lieXCepc*inon t}o‘ ;tch‘st Ptdttem't Atltlk;ongh s1:atc=;j fundzng
judicial performance, even in those states where they P :{18: | ;ngleat ul: t ;ass safcr?ét i:onczcr:‘tmﬁe\geebn n:hges cl‘ir;f
had very limited powers to manage the components of x g e y y
; the system. Legislators, executive branth agencies, g ; 1ust1ce and state court administrator.
; various groups interested In the judiciary, and the press L 1 & In Connecticut, where state funding was virtuall
P made "regular demands upon the central guthorl‘gxgs.for b : 1 s C,l . N g1 virtu: ty
€ information and explanation of the quality of justice, o : complete, and in Colorado, which was largely state
the productivity of the courts, the behavior of judges s funded, the leadership and staff of the AOC dominated
. ~ and administrative personnel, and the expend1tures of budget discussions with their state legislators. Budget
tunds. Much of what central authormgs a\nccxi offxcgs ;hd ‘ & 22?1::::?5 \;:!*;:v efeor:m;:xl;ﬁgl b);n gen;;:}ugfggal;e?::n naeli
can be understood as management of these demands for : 1 /.
. purposes of accountabmty.g o /1’ A & L g werg coordinated ‘by the central office. Both stateg .
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program for pending legislation. - . S ow

The role of the New Jersey central authorities in~

legislative liaison activities was similar to those  in
Connecticut and Colorado. Contact was the exclusive -
prerogative of the chief justice-and state court ad-
ministrator on both budgetary and substantive legis-
lation. The AOC even became involved in budget
negotiations at the local level by reviewing the requests
of each vicinage before they were. submitted to the
county boards of freeholders. The explanation for this
role lies in the longstanding authority of the central
authorities over the behavior and performance of
judges. Protecting the integrity of the bench from
external interference was the principal reason for the
reorganization of the judiciary in 1948. Control over
legislative liaison activities was: a logical extension of
this concern. ~

State funding in Iowa was limited to support for
district judges. The Supreme Court, with the assistance
of the state court administrator, took the lead in
budget negotiations with the legislature, but there was
no attempt to monitor or regulate contacts by local
judges or court personnel. Organizations representing
various judicial and nonjudicial court personnel regular-
ly pursued their separate agendas with the state legis-
lature.

As might be expected, the most limited legis-
lative liaison role was that of the Georgia AOC. It
collated budget requests from local judges and trans-
ferred them to the legislature. It also monitored
substantive legislation.  However, the longstanding
tradition in Georgia of passing legislation which affect-

ed specific counties or municipalities precluded any

efforts to control contacts between local judges and the
state legislature. To further complicate their role, a
continuing conflict between the Chief Justice and a
prominent member of the legislature undermined the
effectiveness of AOC efforts as well. ’ ;

o
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Maintaining relations with executive departments "

at the state level
legis!ative liaison.
AOC served as ‘the hub of a network of both permanent

followed patterns similar to that of

cerned with one or ‘more aspects of judicial system- ;J

The AOCs provided staff J
> AQ : support reporti
assistance, pgbhcatlon and dissemination of studli)es a::g
or simply served as a conduit of communica-
It is easy to underestimate

;r;lsggee :glfs :v%r‘aud Coherence to the work of ext.ernal“
. » Dy directing the activities of
groups, central authorities can have a direct a??;?{n:ri

the criteria f ; 2l hd !
countable. Which the judiciary will be held ac-

All five AOCs devoted a signifi
' a significant proportion of
their resources to collecting and reporting statistics on

In each state, including Georgia, the

filings and dispositi

ons.

In.one s

ense, these data were

objective instruments of
used to support budget pos

judgeships in addition to serving, in some st

accountability.
1tlons and reques

They were
ts for more

ates, system

management purposes.

2

< The availability-
tistics enhanced the legitimacy of 1:h::hty of such sta-

| ,:t‘);rsx‘;ssuesi was greatest, i.e., Connecticut and New
 ders Y. In Mmost states the statistics were supplied to
¢ a: ral authorities by local officials. In Georgia, the
oy € counts were done with personnel under contrac’:t to
e ?central office to ensure their accuracy.
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Managing Administrative Secvices

* little discretion over expenditures.

St . . § . N . o .

»

: - ' 3 ] m . 3 : .. [ )
Central direction of-zdministrative services is a

o

.major tenet of unification reforms. In all five states -

this was a prominent part of ‘the AQCs' concerns. The
thrust of these efforts, however, was on setting stand-
ards, monitoring local practices, and developing general

policies rather than providing direct support for the day '

to day trial court activity. This is not surprising, given
the implication of administrative services for account-
abili‘tY' . e, .
nonjudicial personnel, and the productivity df the court

were the major concerns of the other state ingitu;iohs, .
particularly the legislature. Much central office effort

was devoted, accordingly, to these aspe;t; oif agmim;-“
trative services. To demonstrate the variations in
central office efforts to manage administrative serv-
ices we will limit our discussion to four areas: resource
allocation, personnel, information systems, and techm-
cal assistance. '

‘Resource Allocation. The most important control
mechanism" an AOC can have is authority over the
allocation of the financial resources of a judicial sys-
tem. In Connecticut, the budget for the entire system
was prepared in the central office. The process ’for
developing that budget was frequently charagtgrxzed by
extensive negotiations among central officials, the
chief judges of the districts and geographic areas, and
chief clerks at the local level. The final authority to

fix the budget was in the bhands of central authorities. .

Moreover, once the budget was adopted local courts had

budget allocations was supported by full and regular
audits of court financialirecords. :

Colorado exhibited similar central influence over

resource decisions. The budget development process.

was supported by a formal judicial cost model. Unlike
Connecticut, however, Colorado's centgal authorities
had_ only limited control over expenditures because
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local court officials maintained considerable discretion
over the expenditure of allocated funds.

Q

Central officials in New Jersey and lowa prepared -

budgets for the state's contribution to system expendi-

* tures. But the primary source of funding was local

government. The New Jersey AOC took an active part
in support of local efforts to obtain funds from ‘county
government. New Jersey was also moving toward full
accountability for all spending in courts by developing
fiscal accounting forms. Iowa's AOC maintained fiscal
data relating 'to judicial payrolls and travel reimburse-
ments for district judges which were received by the
comptroller of the state. Georgia served as bursar for
the state share of budget funds for the Superior Court
judges. But the AOC had no control over the amounts

or patterns of spending of funds received from local -
sources. . :

Judges are the most important resource in any
judicial system, but we found only one state, Connecti--
cut, in which assignment of judges was a significant
responsibility of central officials. Technically, there
was only one assignment for trial judges in Connecti-
cut — the Superior Court. But that court had several
types of location and substantive law divisions. - Judges
were rotated among thie many possible assignments
every six ch\ths by officials in the AQC. If necessary,
judgeships, as“well as individuals, could be reallocated
among the locations or divisions by administrative

directive. The officials making the assignment de-

Cisions. were themselves judges, specifically the chief
court administrator and the deputy chief court adminis-

drator. The decisions were based on.caseload figures;

needs assessments of chief judges of the statewide
divisions; and assessments of the quality of work done
by-individual judges in current assignments. The 'con-

" trol of central authorities over assignment was moder-

ated only by self-imposed restraints to ease the po-
tential disruptions of the six month rotaticn rule. For
example, there was an implicit agreement not to place -
judges in courts far from their places of residence.
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‘Reassignments to the same jurisdiction were not un-¢

common, but normally the same assignment would not
exceed a year. These extensive assignment powers

transformed the judge from a fixed asset to a flexible

resource which central authorities allocated according
to their perception of the needs of the judicial system.

The assignment power in Connecticut constitutes
a radical departure from the general pattern we foqnd
across the other states. In New Jersey, Colorado, lowa,
and Georgia, the traditional practice of _permanent
assignment to a court in & specific jurisdiction was the
rule. Even temporary movements of judges across
jurisdictional boundaries were uncomr.non.and fraught
with political and administrative complications. In New
Jersey, the Chief Justice had the power to move judges
across- locations of the court to.which they were
initially assigned. However, such rgasagnments were
rarely done, even on a temporary basis. Because of the
need for compensation to affected counties, any re-
assignment required specific orders by the Supreme
Coui® and the agreement of assignment judges.

Judicial selection varied across the states.. In

Iowa, judicial selection was a state level function, as it

was in New Jersey. Judgeships were distributed among
the districts according to the previous.year's case
statistics to minimize disparities in c_aseloads. How-
ever, temporary Cross assignment of judges was rare.
In Colorado, nomination to the bench was a local
prerogative. While cross assignments in New: Jersey
and Colorado were rare, when they occurred jche ;AOC
acted as an informal broker between the chief judge
needing help and the chief judge will_ing to supply it. In
Georgia, all .aspects of judicial assignment were con-
trolied locally. All states used senior or retired judges
as caseload pressures demanded. In this area AOCs
played more significant roles ranging from actual as-
signment to payment of vouchers. .

Personnel. Managing nonjudicial personnel is
another aspect of trial court administration. Central

- 56 -

A

R

@

R

B s

bl

vk

e, o T

P

\

controls over personnel rarely, if ever, included the
power to move individual administrators, professional
employees, or clerical workers from court to court or
jurisdiction to jurisdiction. In Connecticut and Colo-

IS S St s

rado central office authority over personnel matters

was extensive. Statewide systems dictated terms of
employment, records maintenance, and payroll dis-
bursments. New Jersey also had a statewide personnel
system, but it included only judges and their personal
staff, trial court administrators, and probation offi-
cials. -

The extent of central influence over personnel in
Connecticut was limited somewhat by the presence of a

union which represented a large percentage of em-.

ployees in Superior Court. The emergence of collective
bargaining for clerical and administrative employees
was not a process that the ACC could control, but it did
lead to creation of a labor negotiator position. Instead
of negotiations with employees being handled on an ad
hoc basis by a temporary committee of central offi-
cials, or by local officials, the negotiator provided a
degree of coherence and consistency.

In no state we studied did central authorities
exert significant influence over individual hiring de-
cisions in the trial courts except at the most senior
level, e.g., chief clerk and trial court administrator.

" Individual appointments were approved by central offi-

cials in Connecticut and Colorado, but this activity
amounted to littie more than pro forma ratification of
decisions by the leadership of local trial courts. Day to-

“day supervision of nonjudicial personnel in trial courts
“was also largely a local trial court function, although

central office policies provided a context for such

management in Connecticut and Colorado.

No state reassigned administrative and clerical
personnel across court boundaries. This was true even
in Connecticut, where the trial court was supposedly
fully consolidated. In New Jersey, we observed de

facto consolidation of the bench through the judicial
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assignment process; but clerical personnel were assign-

_ed to the jurisdiction of one or another of the trial

courts. In Colorado, there was greater coherence
among various administrative units in the trial courts:
than on the bench. Not surprisingly, in neither Iowa: nor
Georgia did we find evidence of any signficant central
effort to direct the administrative component of trial
courts. :

Information Systems. Our research indicates that
the potentially strong centralizing and homogemzmg
influence of information, systems are not fully appreci-

ated or understood in the literature on court adminis- -

tration: Much of the business of trial courts can be
classified as information. Too often, our discussion of
information systems fails to capture their significance
in a centralized judicial system. If central autherities
control the manner in which information is received,

classified, retained, and reported they will be structur- o

ing a substantial amount of the administrative services
associated with trial courts.

We found gr;t:\l\a.riations across the states in the
S o e . R ore

status and-use ¢f information systems. Accountability
was a focus for the development of these systems. The
greater the volume and diversity of information which
central officials were expected to provide external
‘parties, the more elaborate and centralized information
systems were likely to become. All states maintained
information systems which central authorities used to
conduct external relations. These systems consisted of
traditional caseload and disposition figures reported to
the central office on a regular basis by local court
officials or, in the case of Georgia, collected directly
by agents of the AOC. Every state used these summary
statistics in an annual report to justify budget and
judgeship requests to the legislature. :

In three states—Connéi:ticut, New Jersey and
Colorado — the AOCs went beyond simply assembling
summary statistics.

o
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formation systems which would allow them to influence

directly trial court operations and administration.

Connecticut operated eight distinct information

_ systems. The systems for family and civil divisions of
- the Superior Court covered all docketing activity, file

maéintenance, and notification processes on an on-line
basis. Both systems provided the central office indi-
vidual and aggregate case tracking capability. Similar
systems were being developed for criminal, motor
vehicle, juvenile, and adult probation cases. Another
information system operated by the AOC supported jury
management. It included selection of panels, .prior
notification, and payment to jurors. Two systems were

devoted to payment of fines and fee collections. Final<

ly, the judicial component of the Connecticut State
Employee Information System was maintained by the
AOC. Central officials in Connecticut made a con-
scious decision to develop systems rglated to case
processing first. In so doing they exerted a powerful
influence over the way certain administrative functions
were carried out in the various locations of the Superior
Court. With on-line docketing and system specifica-
tions for the entry of case related information, clerical
tasks were structured and administrative procedures
were made more uniform. - Regardless of the local
variations in paper handling and hard copy filing, there

was a standard data base, records system and docketing

protocol which. bound together all elements of the
Superior Court. In many ways the central control over
case processing provided by the information systems

more than offset the lack of day to day supervxsxon oi 5

local administrative personnel by the AOC.

New Jersey presents a comphcated case. The
AOC maintained many information systems at the same
time some counties independeritly acquired their own.
“The AOC received a large amount of hard copy due to

. procedural requirements calling for filing of civil cases
in the central office. Other information systems were .
~ dispersed throughout various divisions of the AOC.

These included systems for monitoring compliance with
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the Speedy’ Trial Act; auditing of attorney trust ac-
counts and background checks:on judicial nominees;

payroll accounts for AOC employees; and the collection

and disburseriénts of child support payments and case-
load and disposition data. Plans were developing for
installation of the PROMIS and CAMIS systems as well.
The combination of county operated and AOC operated
information systems created a diversified but frag-
mented information base. With no caseflow system or
constraints on local recordkeeping activities the central
office's influence on case processing at the trial court
level had to be indirect. o

Colorado's information systems were devoted to
support of the budgeting process, personnel records,
payroll maintenance, and caseload measurement. In
addition, jury selection and notification was done by the
AOC. '

Technical Assistance. Technical assistance to
local courts was a significant vehicle’for central office
influence and direction. Since this activity varied
widely and tended to be episddic, its impact was
difficult to trace and measure/ However, its service
orientation gave the AOCs an important means for
influencing trial court operations withtut appearing to
threaten local ‘prerogatives, Even Georgia was able to
use this technique effectively. The AOC in .Georgia
developed model forms and procedures for recordkeep-
ing which were adopted voluntarily by many local
courts: The AOC in lowa provided staff support to a
number of study groups sponsored by the Judicial
Coordinating Committee.
lished by the AOC of study groups were disseminated
widely throughout the trial courts. In .addition, the
AOC developed model procedures for the elected clerks
and published them in handbook form. Several of the
central offices had written staff manuals for local
clerical offices and court personnel. All of the AOCs.
disseminated the results of research and management
studies of interest to those working in-the trial courts.
Services were even more direct in some instances. For
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'exag;/tple,* the coordinator of clerks in Connecticut as-
sisted one Superior Court clerk when a temporary
sh/drtage of personnel, coupled with increased volume of
work, created a crisis in that court. ‘
pa}‘}lper physically transferred to Hartford for processing
by central office staff, the clerk averted’ falling far
behind in processing paperwork. ‘

' The services prov1deH by the AOCs can be reason-

ably expected to reflect the AOC's view of good.

management. The influence gained when providing
these services inevitably reinforces coherence and con-
sistency in trial court operations and such services
become priorities of the central office. '

Managing The Adjudicatory Process

Adjudicatory activities of trial courts are the
furthest removed from central office control. The
focal point of such activities is usually the judge.
His/ber professional training and skills, coupled with
the norms of judicial integrity, provide powerful insu-
lation against supervisory authority. The most obvious
mechanisms of central direction of the adjudicatory
process are the appellate and rulemaking processes.
However, these processes are judge oriented. They
enjoy a long tradition in all the states and their
legitimacy at the local level is very high.

These traditional techniques of central control
were supplemented in several states by administrative

- supervision of bench activity. Most of these activities
- were designed to enhance the qualifications of members

of the benhch through such things as education prograrms,

or investigation of complaints against judges. But case

‘management was also a concern and occupied the
attention of central office staff as well. This adminis-
trative involvement in adjudicatory process issues did
not affect the content of cases, but it did influence the
‘ fx"ameworkwwithin which adjudication occurred. -

hvi
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_"results of adjudicatory processes.

AOQOC efforts to supervise“ the adjudicatory process
were motivated, in part, by the increased efforts, by
external institutions — legislature,” executive, me-

dia — to hold the judiciary accountable to performance-

standards, particularly productivity standards. Re-
quests for additional judges prompts questions about
current case management practices. The AOCs can
only satisfy these concerns by becoming involved in the
adjudicatory process. .

Judge OQualifications. Influencing the general
demeanor of judges was one of the major ways a central
office affected adjudicatory process. In lowa, for
examplé, AOC staff assisted nominating commissions
and screened candidates for the bench. New Jersey's
AOC was particularly concerned with the qualitative
aspects of adjudicatory process. The division of ethics
and professional services monitored the competence
and integrity of judges and attorneys. A major function

of this divisionwas to receive, investigate, and take -

appropriate_action when complaints were filed by attor-
neys or Ithe public regarding judicial conduct in indi-
vidual cises. The office was guided in this activity by

its recéa‘};\jcly’completed manual of legal ethics. Colo-

rado and Connecticut had similar units, although not on

the scale of New Jersey.

In three states — Connecticut, New Jersey, and
Colorado — central - autherities developed compilations
of all relevant rules of procedures for trial judges
called bench books. Frequently referred to as "bibles"
by trial judges, these books influenced the consistency
of ‘judicial decisions across the states. New Jersey's
office reviewed all felony sentences for compliance
with, appropriate guidelines, demonstrating the degree
to which an AQC- can be engaged in evaluating the
In several states
central office staff played important roles in organizing
judicial education. In New Jersey, the Committee on
Judicial Performance offered seminars on * special
topics, and sponsored an annual Judicial College .which

surveyed developments in legal and bench matters.
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lowa operated a more modest program. The:central
office prepared an agenda for the annual judicial con-
ference, organized evaluations of lower jurisdiction

judges, and developed a comprehensive judicial plan for

the Supreme Court. The Colorado AOC assisted with
programs for biannual judicial meetings. The most

ambitious program was encountered in Connecticut. A .

specialized unit of the CCAO conducted periodic
formal needs assessments on -which an-&xtensive pro-
gram of continuing education seminars vas based.

Caseflow Management. Al of the AOCs were
concerned with the movement of cases through the
courts.” In part this reflected the professional commit-
ment of the staff with court delay and backlog issues.
But an additional incentive was provided by the legis-
latures' concern with judicial productivity. Although
the interest in case flow management was universal

. among the five states, the authority and resources

available to them to become involved in such issues
varied widely. :

Connecticut's was the most ambitious and organi-
zationally complex caseflow management program.
Using monthly statistics, a caseflow manager for each
division of the Superior Court — criminal, civil, and
family — monitored the movement of cases in each
judicial district and geographic area location. Relative
performance levels were reported to the chief judge of
each division, who in turn, communicated his/her views
or concerns to the administrative judge in each district.
The administrative judge had the authority to move
trial judges, as needed, across divisions. The central
office used these powers on occasion to.respond to
crises in case movement.  Twice in the last several
years the chief court administrator ordered a criminal

.blitz to cleat what he considered serious backlogs in

several courts. It entailed placing all available judicial
resources on criminal cases until the docket was cur-

rent. = . ; .
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Other " state offices were concerned with case
movement but they had fewer resources than Connecti-

cut and less authority to take significant actions. The .

New Jersey AOC used its extensive s!:atistigal _reporuqée
and analysis system to inform assignment judges ‘,...od
their position vis-a-vis other courts. It also mopx‘cc:re »
compliance with a speedy trial act. The effec;}w{eaes; |
of these efforts, however, depended on the ab;hty: o

the assignment judges to encourage greater producn-;?s-
ty ffom their judges or to move cases across courts.
The AOC power to reassign judges was far less ex-
tensive than in Connecticut.

In Colorado, lowa, and Georgia, '_the cer)tre_zl
offices had minimal influence over the pace of 4ad]ud1-f-
cation. Temporary assignment or reassignment o
judges in each state was rare except for gse-oi §e;uor or
retired judges. The state offices disseminated informa-
tion and advice on how to expedite caseflow. However,

- the use of delay reduction techniques and case process-

'S

ing innovations was discretionary at the local level.

Traaitional norms of judicial independence ensur?
‘that the adjudicatory process and the outcome ©
individual cases will be insulated from central direction

" except through appellate review and the use of stand-

. ardized rules and procedures. However, in some states

direct or indirect central influence over t‘he. pace ar}‘d
quality of litigation was considerable and it is dlfflCUIt
to state how these pressures affect mdlyxdual cases. In
‘other states the most powerful mechanism of the state
offices to encourage satisfactory levels of caseflow was
the circulation of comparative court. pe:gformance
statistics.’ In these instances only peer pressu;c:: dqr
individual judicial standards could affect the .adjudi-
catory process. : R
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* The 'cout:,t unification literature has ‘tended 1o
focus upon the positive benefits of centralization -re-

forms, There is a strong tendency to confuse §ysteml”

e

a e 2Bl - o,

9

§

gl

b A DA o L

L
EE

ey

ol

et

B e RN

‘o

A

f ST

ok
&

@

e

)

e B D SRR

¢

management with trial . court management.: (Sum-

marized in Berkson and Carbon, 1978.) Our observa-
tions of these five states suggest that those who have
argued that there are critical limitations to such
reforms are on firm grounds. (Gallas, 1976; Saari, 1976;
Burstein, 1980.) The most important functional area for
- a central office appears to be external relations, fol<
lowed by administrative services. The issues surround-

ing the adjudicatory process, while important, were far

less visible in these five states.

This orientation toward managing . external re-
lations is not surprising given the role ‘the AOC played
as major spokesman for the judicial system. There
were heavy demands for information by. nonjudicial
agencies and actors. In all five states the central
office was held accountable for judicial performance.
‘Their statistical reports were used to justify judicial
appropriations, additional judgeships, and adminis-
trative reforms. In most of the states they were the
focal point for complaints about members of the bench
from attorneys or the general public. And members of
the media) made frequent demands for information
about the judiciary. ‘- The incentive to devote significant
energies to external relations came from within the
offices as well. The central authorities were expected
10 ensure that the integrity of the courts was protected
from outside influence. = In short, the greater the

. pressure to hold the judiciary accountable for efficient '

as well as effective justice, the more important ex-
ternal relations become for central officials.

Administrative services also received much at-
tention from the central officer., The techniques varied
by state, depending upon the supervisory authority of
the AOC. Where central authority was limited, as in
Iowa and Georgia, technical assistance and’ training
programs were the primary instruments. In those states
with greater authority direct supervision .was possible.

Colorado and Connecticut central offices exercised
. direct supervision over personnel, budget,

recordkeep-

ing procedures, and information systems. New Jersey

u o - S o
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“administrative staff to supervise judges.

' ‘operated more indirectly, because of the independently

elected offices at the county level. But they too were
able to have a substantial effect on local administrative

services through the use of detailed rules and pro--

cedures.

The most difficult functional area for a central
office to manage was adjudication. In part this was a
function of the formal powers available to adminis-
trators to become directly involved in the adjudicatory
process. With the exception of Connecticut and, to a
lesser extent, New Jersey, efforts 'to influence the
adjudicatory process had to depend upon indirect tech-
niques — education programs, publicizing case backlogs,
writing benchbooks, etc. New Jersey officials supple-

mented these indirect techniques by working through

the administrative judges in each vicinage to promote

specific case management technigques and enforce the’

speedy trial rules. But only Connecticut authorities had
the ability to redistribute judges between districts as a
matter of routine to meet shifting caseloads.=

Further complicating central office efforts to
manage the adjudicatory process is the status differ-
As dis-

ences between most AOC_staff and judges.
cussed in Chapter 3, it is difficult, if not impossible, for
The status

differences appear to be so great as to undermine, if

.not preclude, ncnjudge managers from directing the

activities of judges. It is no accident that the two

states in which the central office was heavily involved

in the adjudicatory process — Connecticut and New
Jersey — judges were prominent in the mmanagement
process at the state, as well as local, level.

In all five states, most of the attention of the
AQC was devoted to the courts of general jurisdiction.
Limited jurisdiction courts were given short shift, or
ignored altogether. This inattention is somewhat ironic
as the history of court reform in most of these states,
as with other states, frequently began with a concern
over the condition of the lower courts, not the court of
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-their general jurisdiction counterparts.-

gerié‘:al jurisdiction.” (Johnson, et. al., 1981; Berksén
and Carbon, 1978; Hays, 1978)

It is problematic whether expanding the activities.

of the central authorities to include greater attention

-on the limited courts would enhance or undermine the

position of the judiciary, or the AOC. Given the
greater prestige of judges on courts of general juris-
diction, AOC staff could not ignore their requests for
attention without jeopardizing their position within the
judiciary. This orientation is reinforced by the con-
cerns of legislators, state executive agencies, the bar,

and the media. The demand for accountability appears -

to center on the courts of general jurisdictiom, not
limited, even in those courts primarily funded by the
state, , ‘

On the other hand, our observations indicate
limited and special jurisdiction courts may be far more
amenable to standard management techniques than
j As we de-
scribed in Chapter 3, the former tended to have much
stronger management structures. This would suggest
they might be more responsive:to new case manage-
ment techniques. To understand these differences we
need a clearer understanding of the management issues
confronting the two sets of courts. Those are the issues
we will address in Chapter 5.

I
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CHAPTER FIVE:
MANAGING TRIAL COURTS:
THE IMPORTANCE OF ADJUDICATORY PROCESS

The description of the manager1a1 structure re-
vealed dramatic differences in the organization of trial
courts among the five states. The kaleidescope: of
jurisdictions, judges, and administrators observed in
Georgia stand in marked. contrast to the uniformity and
simplicity of the Connecticut system, or the coherent
design of Colorado. This organizational diversity, how-
ever, is tempered when we turn to how the trial courts
operate in €ach state.’

. When we focus our attention on the operatmns of
‘the trial courts as many similarities appear across state
lines as differences. (Henderson, et. al., 1983) < The
source of “this uniformity is the ad]udlcatory process.
The functional requirements of the various adjudicatory
processes led to operational distinctions in states where
structural uniformity was the norm, as in Connecticut,
and a degree of coherence where laissez faire was the
narm as in Georgia. Serhaps the most dramatic evi-

dence of the, importance of adjudicatory process in . . )

defining trial courts is the operational definition of
court boundaries observed in Connecticut. There was
“only one' court and one category of judge —'Superior
Court. Yet this single, fully consolidated institution
‘consisted in practice of three types of courts, each one
dominated by a distinct adjudicatory process: Judicial
District Court (procedural adjudication); Geographic
Area Court (decisional adjudication); and Juvenile
Court (diagnostic adjudication).

The reasons for these deviations from structural
design lie in the functional requirements of the three
adjudicatory processes. We argue in this chapter that
each type .of adjudicatory process handles and disposes
‘gf cases differently, and that the distinctive features of

vprocedural decisional and diagnostic adjudication in-
fluence greatly the nature and extent of management
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fforts in trial courts. Our field observat.ions maﬁe

zlear that the adjudicatory process differed in ?he kind
of administrative services required and the interde-
pendence of judges, managers, and sta.ﬁ.. Let us
consider each of these adjudicatory processes in turn.

The Functional Requirements of Procedural Adjudication

Of all three processes, proced_u::al adj.udican_‘on
depends most heavily upen the indul}dual judge for
management decisions. The emphasis upon careful
deliberation, extended factfinding, and adherence to
established rules and procedures puts-a premium on the
knowledge and skills of the judge.,, Thete is a strong
tendency to treat each case as Sui generis, standing on

its own rather than as part of a continuous flow. From -

a due-process point of view this process has _great
virtue. From an organizational perspective, it has
critical implications for the kinc} of . administrative
services required and the interrelationship of judges and
staff. ; N :

.  The striking fact for an outside observer of courts
“is how little direct administrative support a judge needs
to0 be effective in procedural adjudication. Most of the
information a judge requires 1o conduct a trial is
provided by the attorney in the case, not by an ad-
ministrative support staff. On occasion, legal research
may be undertaken by a judge or his/her law clerk when
ruling on a point of, law. But, for the most part, the

' facts of a case, written documents and legal arguments

are presented by the lawyers who appear in the court-
roors or who file papers with the clerk. (Grossmant

Sarat)

The character of procedural adjudication en-
courages a court dominated by this. p:rocess_to operate,
for the most part, as a loose coalition of independent
offices rather than as a closely knit, coherent organiza-
tion. Each judge tends to work in isolation from his/her
colleagues on the bench. :
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In Georgia, lowa, and Colirado this was a fiercely
asserted norm, institutionalized, in most inffjtances', in
the use of an individual calendar system. In New Jersey

and Connecticut this independence was tempered by the

hierarchical authority of the -presiding judges and'the
more extensive use of a central calendar system. .How-
ever, even in those states en banc meetings were rare,

and the day to day activities of the judges tended to be

carried out with little contact.with other judges.

The emphasis on due process and careful delibera-
tion makes administrative review-of a judge's compe-
tence difficult, even if the law allows such review and
the presiding judge is so inclined. Evaluations neces-
sarily fall back on vague comments about attributes
such as judicial temperament and, in those courts with
a large backlog, the judge's ability to move cases. In

most states the focus of evalusztions was on judicial -

ethics issues rather than an iridividual's skills. The
exceptions to this pattern, again, were New Jersey and

. Connecticut. In those states case management ckills
were taken into account when moving judges from one

division to the other. The .primary opportunity for
taking into account a judge's skills was when making
assignments to a specialized bench in those courts large

. enough to support specialization. This occurred most

frequently in the large, urban courts in Connecticut and
New Jersey. In both those states judicial managers had
the authority to reassign judges based on workload and
did so on-a regular basis.

Given the limited need for administrative services

by judges, it is not surprising that there is little

integration between administrators-and the bench. The
tendency is for the judges to work closely with one or
two individuals who are members of their personal
staff. The character of the personal staff varied from,
one state to the next in the test sites. It included
someone from each of the potential service areas:
courtroom . clerk, secretary, bailiff, assignment clerk,
court reporter, law clerk, probation officer. In most
states, however, only one or two staff persons were

~71 - &

e e T



B T R T ey g m———

g

’

assigned full-time to a judge; the remainder were dra_wn
from a general pool as needed or in relationships which
were completely informal. :

Since administrative demands of the judge are

‘minimal, it is not surprising that these demands have

been traditionally met by public officials outside the
court. In three of the states — lowa, Georgia, and New
Jersey — recordkeeping for the court dominated -“by :
procedural adjudication was the respons;blhty of: an
independently. elected clerk. In Connecticut, c_legxcal
staff for the district court were part of the judiciary,
but.their management reflected the functional regu@re-
ments of procedural adjudication carried to its logical
extreme. The clerk's office was staffed by attorneys,
as well as clerical personnel, allowing them to_more
efiectively respond to the questions of lawyers. . In
addition, ail support staif, including sec¢retaries, were
members of a pool on which judges draw as needed;
there were no staff assigned to individual judges.

The Functional Requirements of Decisional Adjudication

The character of decisional adjudication leads to

a high demand for administrative support and close
contact between judges and administrators. Mz gover,
judges on multimember courts dominated by decisional
adjudication were more likely to have regular contacts
with their colleagues and be subjectto direct super-
vision of their day to day activities.

The reason for these organizational dynamics lies
in the emphasis in decisional adjudication on reaching a
resolution of the dispute at issue as quickly and directly
as possible. The result is a high turnover in cases,
placing a premium on an effective ﬂow. of paper and
people through the courtrooms. The rapid turnover in
cases has led some observers to characterize courts
dominated by decisional adjudication as high volume
courts. (Blumberg, 1967; Sibley, 1981) Certainly they
can hear many more cases than do procedural ad]UFil-
‘cation courts. But volume is less important in affecting
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court management than is rapid turnover. Even in rural
areas which had few cases the hearings were brief and
required a steady movement of files and people,

The high turnover of cases placed a premium 6n
the effective coordination of judges, administrators,
plaintiffs, defendants, lawyers (when present),- paper-
flow and courtrooms. As a consequence, we found the
most elaborate management activities in these courts,
even when there was no formal authority for stch
activities. Most of the courts dominated by decisional
adjudication tonsisted of a single judge operating on
either a part-time or full-time basis. In those settings

the primary issue was the relationship between the ~

judge and administrative support staff.

Where there was a multirﬂember, limited 'juris-‘
. diction court there was a strong tendency for a hier-
- archical structure among the judges. The chief judge

on the court was likely to take an active part in
assigning cases and courtrooms among the other judges.
Moreover, the individual calendar was the exception
with such courts. And where an individual calendar

. System was used, each judge's performénce was closely

monitored by the chief judge. In one court, for
example, each judge was required to submit a weekly

. summary of activities which included dispositions,

continuances granted, and type of disposition. The
presiding judge reviewed these summaries. If he felt
that 'a judge was not keeping up with his caseload, he
would call the individual in to review the procedures
followed. On this court, as on most courts, the chief
judge had no formal authority over the other judges.
However, he could apply indirect pressure, including
embarrassing an errant member before his/her peers.

The pronounced need for administrative support
services encourages a type of relationship between the
chief clerk or trial court administrator and the judges
that is different from the relationship that occurs in
courts dominated by procedural adjudication. In the
decisional adjudication setting, there is a much greater
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sense of two specialists doing mutually reinforcing jobs.
For example, the administrator of a limited jurisdiction
court in one state first described his role as "I am the
office administrator of the clerical staif for this court.
I am under an administrative judge who has a very
active rule in ... administration." He then went on to
explain his success as an administratpr "t?ecausg of my
strong partner (i.e., the administrative judge) in han-
dling .adjudication."” - This partnership . r.ela:nonsipp
occurred regularly in courts of limited junsdxc"ugn even
when the judge was part-time and the administrator
was a subordinate clerk in an elécted clerk's office.
The status differential between-the two positions was
much less than that found in a general jurisdiction trial
court. _ }

This close identification is not surprising given
the large proportion of cases in these courts which are
disposed of in fact, if not in name, by the c_l‘erk's office.
A significant proportion of cases in traffic and small
claims-are handled at the clerk's desk with little or no
supervision by the judges. The decision is made a}ccpx"d-
ing to a formula and can be handled by non-judicial

Rt

personnel as well as judicial.
The Functional Requirements of Diagnostic Adjudication

The administrative’ service needs of diagnostic
adjudication are extremely high. The most important
component of this  adjudicatory process is’ not the
procedures followed or the speed of dxs'posrcmn. In-
stead, the most important component is the develop-
ment of a remedy to the .problem which has been
identified. This emphasis upon outcomes means that
the members of the court may need access to a range
of services at the time of .disposition. Moreover, many
cases are heard pro se in diagnostic adjudic;ation. The
judges, thereiore, must rely on ;dmmistratwe staff to
provide them with the information they need to make
the appropriate diagnosis. As a consequence, the
administrative services provided by these courts are
frequently more important to the outcome of the
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adjudicatory process than is the judge. Indeed, in these
courts most cases never reach a judicial hearing; they
are resolved by a parajudicial office with the concur-
rence of all parties (e.g., the juvenile case screening
unit). In other instances, the factfinding function may
similarly be taken over by a parajudicial officer (e.g.,
the master in equity proceedings appointed by the court
1o oversee the carrying out of its orders). \

There are wide variations from one state to the
next and from one jurisdiction to the next as to the
location of the administrative services attached to the
courts dominated by diagnostic adjudication. For
example, juvenile courts may administer a wide ‘range
of services, including shelter homes, probation, de-
tention homes, and family counseling. In other juris-
dictions, such services are provided by the county or

‘city governments, or a state department, and the -

juvenile judge is a part-time official.

By the same token, probate matters are some-
times treated entirely within the court; sometimes a
separate administrative office is established. In
Denver, Colorado, for example, there was a single
member probate court, complete  with its own adminis-
trative staff. In Connecticut the probate system was
outside of the rest of the judicial structure; the judge
was a locally elected official who was responsible for
recruiting and organizing the court's staff. In New
Jersey, routine probate matters were also handled by an
elected official; adjudication of contested matters was
handled by the court.of general jurisdiction with the

. elected probate officer serving as clerk of the court.

The confusion over probate reflects the confusion
over how to conceptualize and organize diagnostic
adjudication. Probate, like other diagnostic matters,
does not conform to the traditional definition of the
judicial process in the United States. First, there is no
presumption of a point at issue between two parties;

-and second, there is no assumption the parties have

properly defined the issues that would bar the court
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from broadening them beyond those issues originally
brought. ' court and the court j ) ¢
‘ . . Is the judges. Th
X e . . Probation department thought the)§ were the : ;
Diagnostic adjudication is substantive due process . f - , equal of the judges. Bringing th e
in the purest sense; it is not the procedures followed in = . control was no easy trick. g that under
adjudication which justify the outcome, but rather the W F 5 i .
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e problem. ministrative activities are more than Pl repeated in other setti . E
staff support for judges or necessary ancillary services T , had g policy of rotating j‘-fglgr;gs“s;uin fCtC;]nngcncgt which
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i PVdim?d;ﬁOfma:lon s%ﬂs:l zvaig?blgugnesow;eﬁar?ﬂgll\l’ ;1;3 cesses. The evidence from these five states suggests
g individuals respon . g prep o that there may be functxonal limitations  to trial .court
: presentation differentiate the needs of each adjudi- I consolidation. - o -
g catory process. ) P .
L Efforts to maintain effective workin relatlon- o ; L The strong est evidence for this conclusion is fhe A
 ships bet\;een ocourtn sersonnel and outsxdg agencies operational distinctions which persisted in Connecticut. o
° . The divisions within the superior court — that isy ju-
P %l;gvtggg Si{cv*:? élic‘:m:::y tor:cfe:sleg:ly Yl_ar:‘ éazl:t:r::tmz; , dicial district, geographic and juvenile — coincided with
, these reei;;onsm]us d: en)crispon whxct.\- services are in- ‘ | ' the Sccurance of three dominant adjudicatory e
N sl thpf Pal ot il fiecar i . cesses — that is, procedural, decisional, and dxagnosuc.
o ci:u o t\:r; n:h ¢ ?-anor:lan :rgar; :f 1:3 n?xmstx?aajv ; un1¥; N {’Q i The crganization and operations of suppert personnel
. nhﬁ:h ition, g ntyé) S dicatary process varies ” g E i ; and staff relationships with the judges and each other
w. may sergxce dgl‘;e adjuqicatery F:l ﬁge the o foe ok i - reflected the peculiar needs of the dominate adjudica-
_ by process. Each adjudicatory process ers in : e S , T . tory process., These differences in support staff reflect
degree to which it depends on external agencies 5 o; - ) : ; 5 B o different admm:stranve service reqmrements of each
Sef‘llc'i::‘ and in ;he types of 59""1:[335 it'uses. The ?E?: of . v el | 4 By > adjudicatory process. The'functional requirements of
I E O coor: blanngt t 33 Stif uie:s 2?5 . nzgffu?:téggd::abl re- s . . Lo . 5 ~ the secondary processes were supported, but the in-
sponsible external authoriti varies S AN : e ‘ : fluence of the dominant form of ad]udlcatxon was
: evident.
. It is: apparent that outsxde |agencies come to . . ; ° : ‘
SR ) t%ipend on ad]udticatxory piocefszic ?*:1 Coan :le{:c?l:di:zgt:g: ‘ o ‘ . = ‘The process which appears least susceptible to
Y I ee r;i\!;;x;xﬁ p;; r::nl‘zg :‘fol :e So Shifts 0 2 08 \]/enue pre: : ) : 5 I iy » \< traditional management techniques is procedural ad-
; : ) : Pn D ’ N » prory Frequont- , ‘ - . £ judication.” ‘The emphasis upon procedure ufidermines
AU servanoln ggc bon. lzlgnos i;: adjudication is kq A o ) e [ R _ any tools which depend upon outcomes for their suc-
< ly elmp ?y iy yrg_o;:x uvevepr?)rtfle r?!gsencxsﬁ;1 c:ee; dlrr;giniso > e . D B cess. It is difficult to quarrel with the contention of a
' resolve fam or juven . - ‘ : o, R judge that accelerating the pace of a trial endangers
trative service needs vary by adjudicatory process and . e . - 1cheg quaj,ity‘ of justic:oa.g Whgther it does or not igs a
; tt;eyd a.':c_ frequently located - Out?dte the Jtum?at?e’ ‘ o j ’ T R judgement which-only the judge involved jis qualified to
E - . adjudicatery Pé‘ocessa s afmalgf 5 err;'ugaﬂ Gt h ; ' : Y B make (subject, of course, to second guessing by fellow
importance an conduct of external relations a e , ‘ , b members of the bench at the appellate level). Pro-
trial court level. | S I : : cedural adjudication places primary emphasis upon each
. o . ; . H case, 6n a case by case basis. Management, by defini-
Conclusion =~ . . . & tion, assumes that there arevcollective goals which
y ~ the functi lreﬁ irements of eac:ﬁ adiudi- i b override, or at least compete with, the objectives of
13 Given the t‘i‘n 1ox;na t'alqu frort of COLt Co ]s i o o ? . each case. Thus, due process values when applied to a v
ga:ory grocess, e Do %n lal e ;ltho ;1: ;ln stc cr;urts B N particular trial require adherence to established pro- . ”
a 1onll e:omes dmoc;‘e 2 VIOUS; OUgth odxﬁ e o B cedures, regardless of how_long the process takes. A-
US: cg T !‘ede adjudica OI'YI_ hF’ OZissesyt ey deu . : C BN court manager concerned with court delay will atternpt
- which one dominates. e sul Stglﬂ é"e J‘;‘lf';ls 1clo : : o to insert a new value into the process. As the court
' deterrl?énes d“;gat the e;’act mix di\;‘f' cul:-th b:l rrég;g s : | P delay literature makes clear, most cases can be moved
3 C?“S: ated the c::rt% the md?f"fe‘ n*tl e dis toran :_CE SR | e through the process much faster without jeopardizing
o t.e requirements o e erent adjudicatory p o} :i due process. (Church, 1982 ‘Grossrnan, et. al., 1981;
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+ Church, et. al., 1978) :
must, in the final analysis, be made by“a judge, not by a
. rmanager. k - ,

[

However, the exact balance

S
=

The most complicated management problem- for
procedural adjudication is coprdinating the numerous
independent parties who must be brought together. As
was made clear in the discussion, administrative-serv-
ices are not a major issue in most instances. This is not
the case for the other two processes, particularly
diagnostic adjudication. It requires the most complex,
set of support services, ones which we do not normally
asscciate with the judiciary, or judicial skills. De-
cisional adjudication are high. But the tasks tend to be
routine permiitting the use of standardized procedures
as the primary administrative techniques.

’ | |

It is tempting to argue that courts should be
structured to homogenize the adjudicatory- process
involved in its jurisdiction. And, it can be afgued that
there is a strong tendency for-a single adjudicatory
process to dominate in individual courts. But only those
trial courts with the most severely limited jurisdictions..
can successfully exclude one or more adjudicatory pro-
cesses. Certainly it is clear that the broader the
jurisdictional definition of a trial court the mcre
complicated the management requirements are likely to
be.- But a narrow definition is no guarantee of success
either. If courts are too narrowly-defined they run the
high risk of bedoming judicial orphans, dependent uper”
incompatible sources for administrative support, and
subject to capture by nonjudicial officials such as the . .
police.

_Having admitted this limitation, however, there
remains the fact that highly consolidated courts must
give close attention to balancing the diverse demands
for administrative services and procedural arrange-
ments required by the various adjudicatory processes.
At the very least these findings indicate that consoli-
dation of administrative services rnust be given the
same thoughtful consideration as consolidation of the
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;.r\;x:g cougt; wcfiuch are; either unnecessarily cumbér-

'€, or beyond control, or subject t :
.honjudicial actors. = ’ J ° capture by
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_ \ ; Court unification in practice is a far more com-~
. : ' - o3 { b plicated set of changes in ¢ourt organization than one'

: .8 L ( . _ . would expect from a review of the literature. (Berkson

o PR o : ’ I © and Carbon, 1978; Gazell, 1978) Our research rein-

> ‘ o R o , ] forces those who have argued that the implementation

’ ] ‘ of the reforms has taken a variety of forms which

: o . ! i require a rethinking of the underlying concept of court

° F S o ¥ - organization. (Lawson, 1982; Flango, 1979) We ‘have

_ argued that a distinction ‘'must be drawn between the

3
&
- e

, . , ; 2 efforts to create a strong, central authority charged
. - : . g o= S Q o . with managing a coherent, judicial system (that is,
‘ P ‘ ‘ : centralization); and the changes at the trial court level

; R L : ‘ - § which, by combining jurisdictions, are expected to pro-
. ~ t B .vide an organizational foundation for effective trial
. . ! 5 . court management (that Is, consolidation). : We also

’ { argued that from a managerial point of view it was

R | important to recognize whether the focus of the re-
; ) forms was on administrative services, the bench, or the

subst)annve jurisdiction of the trial courts. (Lawson,
1980

.

) t ; j The five states studied confirm the richness of
\\ . p : the forms which unification may take when translated
. » . oy into practice. Three of the five states have strong
) 3 : ) central offices, But to say this is to lose the important
_ g P distinctions between the strong central direction of
- , , administrative services in Colorado, and the close con-
< a \ . ' ﬁ o S trol over the bench in New Jersey, which is different

§ : b i still from the complex statewide management structure
| of the Connecticut judiciary.

&

_ x, The policy implications ¢f our research can be

B : & o A ' summarized around three general headings: creating a

‘ ; ’ ‘ [ 5 judiclial system; the central perspective; and the trial

E s court perspective. How a state's judiciary is organized

; ~ goes far to define the goals and objectives for which
judges and administrators can be held accountable.

\
i "
‘ I | o ’\ x\u\‘l’: | L
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Creating a Judicial System

The variety of techniques for reorganizing a state
judiciary are so great as to be almost overwhelming. A
concolidation of the experience of these five states, -
however, suggests some underlying themes which can
guide the decisions of policymakers. Critical consider-
ations in the design of a state judicial system are the
relative coherence of the systems itself, and the rela-
tive importance of the state and local operating units in
determining pelicy. Four different answers are repre-
sented by this states we examined in depth.

The least coherent system is the traditional court
structure — as found in Georgia - which we described as
similar to a constellation of independent operating
units. - Under this approach the central office must
compete with much more powerful local interests to
encourage changes in judicial operations. The effec-
tiveness of the central office will depend. largely upon
the political skills of its leadership. The second design
we described is one in which there is a coherent judicial
system operating, but the central office is still at a
disadvantage when dealing with local interests. We

characterized this judiciary — lowa —as analogous 1o ay

confederacy in that the whole was largely a sum of its

parts. Although the powers of a central office are
limited, its status is far more secure than its constella—/y»’»’

tion counterpart because at least there is a consensus
that the integrity of the system is important. At the
very least the office can assume that procedural uni-
formity ameng court sites is considered a virtue rather
than a derogation of local prerogatives. .

o

The third type of design gives even more ad-
vantages and resources 10 the central office. The
operations of both Colorado and New Jersey were
similar to a federal system of government in that
authority to make policy was distributed between both
jevels. In such a system it is possible for the central
office to adopt a management perspective on major
components of the judiciary — setting policy, developing
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programs, and monitoring implementation. At the sam

time, the local operating units retain a clear identity

and sighificant resources with which to contest
?udtho;ity. As‘a consequence, the central ofﬁclacl.: n:fr a;
tie leral system must be both administrators and poli-
: cians, issuing directives where they have the authori-
c).;}x \\t;xelgixfng influence where they do not. Their position
can e ficult since they may be held accountable for
ehavior and performance they have no formal authori-
ty to influence. Only in the union system are the
cintral officials in a position to take a direct part in all
gha.ses.of the judicial system. Local units lose much of
eir importance except as a focal point for. state
oriented policies. In a union it is the system which is
the primary unit of analysis, not the local trial court.

chose:hg labels for the four models were carefully
chosen because they suggest multiple centers of au-

ority, m'most instances, competing for the dominant
voice as issues arise. The four designs have been
pr:;esented as static forms. It-should be clear, however
E) at most state systems are in a constant state of ﬂux,

ut;j descriptions of these five systems have all beer;
made in the past tense to reflect their status at the
time the field visits were carried out. However, in
every instance there have been significant c:har; es
adopted, or under consideration, in the two years six%c
the field work was completed. ) ©

We do not mean to suggest that there is a na
Jihzvolu‘cmn from one system to the other, for exnar;:izl
rom constellation through confederation and federa-
tion to union. That assumes that the local interests will
disappear as legitimate or effective managers of jus-
tice. However, as our examination of trial courts in
these states makes clear, there are major constraints
on central authority which result in the persistent:e of
local R}peratxonafl units with significant managerial
powe;:f\‘ In our view, the demands of accountability and
exterf?; '\ relations which encourage central management
of thé \ystem compete with the demands of adjudi-
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catory process, which encourage ‘:local managerp

activity.

Managing the System
The éxperience of these five states{sugge;ts ﬂ;:;
olicymakers should consider c;arefully..what r:cbeeymos‘c
g et of a central office. A state office hcae o
egective in dealing with thoged%ss:ues Whllf isr 1255‘ el
spective on the Ju iciary. ! ¢
over"alleg ?cf: %ial with day. to day problems _wl'}icél'} 'aglsael
equtlﬁgl court’management and with issues in individu
tgses, except as a support to the appellate process.

State level officials are in the ggs_tal pgil;;?; t‘;o
itim for judicl -
he legitimate demands . .
2?’lliatlr):c:g:inst %he need to protect the mteg;xty 'Sof gr;;
courts. Removed, as thzy ?:lre,1 i:;:r:s t’?:ey ?a:n 0 oy
= dividua ,
roblems of processing Indivl e2
ge?'teral perspective on co:r‘; ) g:{égrr\rzzﬁcewx:;n 1:ph o
LY ., vi

ivity is the issue. ACH ‘ 1 o
<cﬂ:zq?a:zblli)tfies include running interference . fe}g;;?:t 2
tacks in the media or from elected oilici > Ve
unpopular decisions by the ber}ch; enforcing Cici)ormity
efgics without personal favoratism; ensuring ui Lormity

' in procedures across the state in both the co

i ishi nd-
andadministrative services; _est;bhshmg %ie?gaal sta
ards of performance and monitoring compliance.

External relations are the easxes’it_hfunc'gfen;l 1a:'veeal
for the central official to ma}nagg. X wtﬁes{nformation
rspective provides them with bot e
g;d the resources to deal effectively thd he. gar.
lature, media, executive a\genc‘\:xesa,‘l oanamenable e
Administrative services issues ared slo e In
central influence.  TecRIBSE T8 € ecordkeeping pro-
tatewide per , re ' ro-
Fc):{aadﬁ'ei, information systems and devxcefE flin:cl::?\?:io:al
e o & acﬁ\gsf:u;eggg er:a:y, 2: may not require
jzation are nu ’ « y !
g;%;nallz ixlfhority in the hands of central ofhcm;f. |

©
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‘There ari# limits on the ability of a central office
to manage the adjudicatory process. The experience oi
these five states suggest tht the general location of the
central office makes it an effective means of maintain-
ing the integrity of the bench. Their overall perspec-
tive allows the central office staff to establish and

~ monitor productivity in the courts and recommend

levels of performance. However, it is difficult for a
central office to become directly involved in the day to
day problems of -caseflow management. This is espe-
cially true in courts of general jurisdiction where
productivity may not be highly valued. As the Con-
necticut experience suggests, a major commitment may
be necessary to influence the pace of litigation in these
courts. Where fewer resources are available, the
centrai office must rely on indirect techniques such as
publishing comparative statistics, technical assistance,
education, and training programs or actions of "agents"
such as administrative judges. Given this position,
holding the central office accountable for the produc-
tivity levels of a judiciary must be tempered by the
resources and authority at its disposal. We found no
evidence of substantial central influences over the
outcome of individual cases and little reason why such
should be present.

Managing Trial Courts

Court unification is usually justified in terms of
its expected yield in more effective and efficient
justice at the trial court level. Consolidation of trial

_ courts is expected to lead to more efiective manage- °

ment of court operations. It is difficult to draw firm
conclusions about the effect of consclidation on trial
court performance. The overwhelming importance of
the distinctions among the three types of adjudicatory
processes suggest at the very least different criteria be

applied when evaluating the effects of changes on-

courts dominated by different procedures. As we note
below, future research must account for the different
operational standards of justice at work in different
courts and different adjudicatory processes. It is also
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clear from our work that the adjudicatory process
drives both administrative services and external re-
lations. These variations must also be con;jidered.

One thing is clear. Regardless of the adjudicatory
process in question, the performance objectives of the
unification movemnent can only be met if explicit man-
agement positions areycreated at the trial court level.
The functional requirements of the various adjudicatory
ptocesses place a premium on“a strong local leadership. -
This is especially true for procedural adjudication which
does not usually place high value on productivity; but it
holds for decisional and diagnostic as well.

This local leadership is difficult to establish in the
courts of general jurisdiction which tend to be domi-
nated by procedural adjudication. Effective leadership
requires the involvement of both a judge and adminis-
trator who can strike an acceptable balance between
productivity and due process values. This is not an easy
balance to achieve. Management of limited and special
jurisdiction courts is less problematical because of the
functional requirements of their dominant adjudicatory
processes, that is, decisional and diagnostic. The
importance of productivity issues are more obvious and
the centrality of administrative personnel to case
processing make it easier to incorporate them into the

management function.

)

It is unclear from our research that there is a
single, appropriate combination of trial courts. The
apparent need for strong local leadership as a condition
for effective trial court management reinforces the
positions of consolidation advocates. Isolated, single
member courts, especially those with part-time judges,
are unlikely to have the resources necessary to be
~efficient. What is even more important, they are highly
vulnerable to capture by outside agencies which are
providing the administrative services they need.
Consolidation provides judges with the protection of

s
w

o e

s

At the same time, consolidation can complicate
trial court management by creating geographically
dispersed trial court sites in sparsely populated areas,
and, more important, multiple adjudicatory processes
within the same management structure. It is much
more difficult to manage efficiently judge and adminis-
trative resources when they must, travel between dif-
ferent county seats to hold court. The logistics of case
management and record keeping are compounded when
the judges must travel from site to site. Consolidation’
Increases the likelihood of creating court jurisdictions
which suffer from these problems.

’ The problem of balancing the functional require-
ments of a courtroom dominated by decisional adjudi-
cation with one dominated by procedural are clear. The
skills needed by the managers of each appear so diverse
as to call into question whether they can be balanced at
ail: If\s we have observed, it is inevitable for different
adjudicatory processes to be present in a single court
structure. What distinguishes cne type of court from
another is the relative importance of each process in
the. overall operations. Even courts dominated by
decisional adjudication will hear procedurally complex
matters, or have to make awards, or render sentence.
Cases and stages in the process, not structure, ulti-
rmately gietermine the range of adjudicatory processes
present in a given trial court. It is difficult to imagine
how ]L)lrisdictional redefinition could ever eliminate the
diversity of adjudicatory processés in a trial court.
Hence, any effort to restructure trial courts must
account for the different needs of the various forms of
adjudicatory process that will be present, and to plan
both management structures and management processes
accordingly. The key issues, of course, are what these
structures and processes should be, given the different
characteristics and demands of the different adjudi-
catory processes. While we cannot answer this ques-
tion, we can suggest an agenda for research which will
make the choices clearer. ”

AT B their peers against outside influence and managers with 1 ¢ p
the resources needed to process cases more efficiently. . f

[
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Research Implications i
} . : the judiciary and the tr i
. . . . : : a 4 lpartlte Cate or
Our research ° indicates that organizational ,’ o . f was grounded in on site observationsgof fﬁ:‘?}; §chem?
B changes have greater impact’ when linked directly to © P 4 . courts found in the five states studied. Alth nel:y e
" management structure, operation, and performance at “J - N dgfxm‘aon provided was adequate for c;ur purogsge the
. the trial court level. We suggest that it is now time to 7 ] é\ B will need much more carefu] refinement if itpis ts, }:g
shift the focus of research away from questions of // 1 helpful to others. Specifically, there are several 0
formal organization and turn to a more instrumental set / | ceptual issues which need to be addressed and Sted
of concerns. It is impossible to list all of the research ° ¢ | Fo - emprrically.  Our definition of these categrolrietses;cme:
' issues raised by this study. Following are some ques- 1 CL moved rather freely between 0
2 . " N N . . o e : . . case
¥ tions which we feel should be given special considera- : o {2 adgudlcatory process, and court ju‘i_‘;:;iecfg;:tatge;f ?he
o | ] guish them. More careful indicators of when aoco J:tm;

%Zi%ietm benga'ged in one process as opposed to another
_ uggest . f e developed. For example, should the primar
need to reconsxc}e_r .hov;z thg concept of_ justice is trans- unit o al_'xalysxs be a stage in the process? Or j }'
P “lated into empl.rl.cal inquiries. Justice is frequently ) ‘ bfétter unit of analysis the case; that is dé dif; o
7 t;eate_d ahs a lér;fx?xmenswnal c.;oncegt, \Vde llave arthlﬁd (i : ¢y glangi of ias:s need different types of izo't'ocesseser?‘e-t

that it has different meanings dependent upon e ’ : Y rdiess of the overalj ~ - .
adjudicatory process involved. gW,hat %isﬁnguish%s them . - court? Qur researc;a%\lagrgg::isn?:zgr:?z; i?l e
is the relative emphasis given to different objectives. : / H . the distinctions and the importance of the :d‘.'aé‘.d”z' of
For procedural adjudication it,appears the first priority ; 1 ’ P;;Ocess in organizing and managing courts ];J‘blsanory
‘ the scheme needs extensive refin o GVer,

! refinement,

tiof. 7 §

Defining Justice. Our findings suggest that we

oy is to due process issues; decisional adjudication ‘ i ]
g emphasizes reaching a decision, that is, justice delayed _

is justice denied; and diagnostic adjudication puts first B Reorganizing the Courts The maj

. . . P - . . : g —— - a .

priority on individual justice. We have argued that all : . I research was to address the'unsﬁQn"Z fjﬁz :,hrust of this

three processes share a common concern with justice. ,, ) S systems should be organized. We have, h eyar Court

However, it is also clear that these differences in C 4 i begux:l to address the many questions, d :We‘é{i!‘, only

i priorities can lead to a distortion of justice if one set of ' S i relationship between structure and court gafr g the

4 objectives is emphasized to the exclusion of the others. : ) N We have argued that the adjudj periormance,

) D . : . Sve. arsu 't the adjudicatory process stands zs

) . x y & major inhibitor on the impact of structure at the trial
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Under what circumstances are distortions likely? How

. can a balance be maintained for courts dominated by i {
the various processes? Can objective measures of £ courts around particular adjudi
. . ; i : cator
performance be developed which take account of these 5 a d1st9rtzon of the object%\'es rathirprtohc:nsses ;ead 0
y various objectives? T ecfif&fltlve’ness? Is there any reason to orgir;uzgmgl%
» e L administrative services around ¢
The Adjudicatory Process. The character of the L, s gﬂ should they reflect different ad}sgfzzo: Plecues o;
adjudicatory process was a central concept in our b Ly Does broadening the jurisdiction of a couryt {zroces-fes
research. The theoretical foundation for this emphasis : co A P 8N equal emphasis on all three adjudicator oo
came from the organizational theory literature which IS Y lead to a diminution of the effectiveness (o,-y processes
) emphasized the underlying production process in under- o Tl any one? There are an equal number of]}lsnce.) of
o standing how different organizations function. \ 8 o regarding the relationship of structure and erfquesuons
(Henderson, Guynes and Baar, 1981) . Its application to ’ L A 1a’t ;l'l\e system level. Can a balance betweenpcencit;r:la:rc}g
: T N N ocal a i nainta o i
| ( uthority be maintained? Will increased central-
: ¥ : K
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: 1za;tion“ lead to an even greater emphasis

[

upon ac-
countability of the judiciary to management objectives
by other government institutions? It is clear frorr;\ our
research that no single structural change suc as

central financing or a state-wide personnel system is

necessary, or sufficient, to accom‘_:ﬁsh the objecinvcth:ft
unification advocates. But the issue rem*a-unz.. e hat
~ombination of changes are likely to lead to lifferen
objectives?

Judicial Management Issues. When one move;
beyond formal organization to the actual ms.tr;m‘:}t: 2-
management, it is impegatxtve to afn}fx gh{eg glrclelz ! ‘)c,he

re managed. irst, we t i !
1r::$§iplae objecti%es to .which mapagem}entt ) mlgh:ealﬁ
devoted. Improverments in the quality of jus 1ci:e,_ gstice
er consistency.in justice, greater speed O ?:_ e é
greater accountability of justice are all legi gn te
objectives. Different managerent tgchmcl;)uestr;evy De
initiated to achieve each of the objectives, but ! y are
not necessarily compatible. For example; gmf ailt on
consistency might involve review ;nd. .j:zd]us me o
trial court decisions by centra.i authorities, e;]g?:i,e Jew
Jersey's criminal sentence review process, \Zl le em-
phasis on speed might suggest a more produc vm weh-
nique, €.8., Connecticut's caseflow manageme y

i i justl ight require a
m. A higher quality o_f justice m

::anagementg structure which contrll;qtes to better
judicial decisionmaking througl; educatlontaal;rig f‘:‘;?s;

i j ccoun
support services for judges. More accod stice
mipgpht require the specification of criteria for mg:lsured
ment and regular external evaluation of ]u<‘:hc% _ ar;n
nonjudicial personnel. There must be a rgcog_mtmnrr
future research that different standards of. .]usncc(a:l c’aan):
profound implications for both accountab%xt);r?; 2;\) 2

‘ tem an
 asement efforts at both thg 5YSs _ ur
?égvel. More work is needed in doavelopm%1 thef;l_l::;?;
i ' ndards of justice, characteristl
linkages between sta j , e eminis.
and man-

j " judi cesses
of different adjudicatory Processes,
trative and external relations dimensions,

agement. : (
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Hence, future.research needs to focus on tech-
niques for- effectively managing the courts. What
Va tgc'hnhiques are appropriate for procedural versus de-
Vi ‘cisional versus diagnostic adjudication? What types of

form of adjudicatory process? Should management be
specialized or incorporated into existing judicial or
administrative positions. What supervisory techniques
are appropriate for judges? To what extent can central
oiffice staff creatg incentives of increased performance
by trial court judgés and administrative staff?

S Taw

S

7 Information Systems.

The discussion of man-
’ agement issues leads to a special emphasis on informa-
tion systems ‘and their importance in our rapidly ex-

panding world of automation. Intuition tells us that
management information systems should increase the
ability to effectively manage the courts. However, the
history of information systems for courts is filled with
as many failures as successes. We suggest that one of
the reasons for the failure is that most systems have
been designed primarily to access case-oriented in-

- formation. It is no accident, we think, that the most
successful attempts to automate have occurred in
courts dominated by decisivnal adjudication,
traffic, or misdemeanant. - One would expect major
- differences in function from the supporting systems

BT
L -

i

i based on adjudicatory processes, since each process

‘requires different levels of information. General

jurisdiction courts need immediate information at a
different stage in the process than decisional adjudi-
- cation, e.g:, preliminary hearings, pretrial motions,

sentencing hearings, etc. - In short, each adjudicatory
process has distinctive information needs.. A system

Sy + which takes this into account might have much more

success.

Performance Measures. The increased impor-

tance of accountability issues for the judiciary rein-

~ forces the significance of the search, now going on, for

y - effective performance measures. -If care is not given to

W their definition, however, they will be misleading, at

o -93-
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éﬂ skills are needed to support and effectively direct each
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.increase their utility.

" best, and at worst, lead to distortions of the judicial

process. The performance measures used to date have
emnphasized volume, or speed, or disposition rates. Our
research suggests we need to rethirjk/why we. are.
collecting such statistics.
are collected for purposes of negotiating with external
agencies over budgets, personnel and services. They
have little relevance for internal management or for

assessing the quality of justice dispensed by the court.

Shifting to an adjudication based system is likely to
Future research should focus on
developing appropriate measures for assessing the
performance of the different adjudicatory processes.
Can we develop indicators that do not distort the
adjudicatory process but still serve the other values.of
justice? Is it possible that a more effective perform-
ance measure v.ould focus on procedures, i.e., prelimi-
nary hearings or sentencing, rather than overall dis-
positions? We suggest a balance must be struck which
accommodates the obvicus need for simple productivity
measures (caseloads, dispositions, elapsed time) with
the need to produce information reflecting the peculiar
characteristics and objectives of procedural, decisional,
and diagnostic adjudication. .

Conclusion

Perhaps the greatest contribution of the unifica-
tion reforms has been an explicit recognition of the
linkages between the formal and functional aspects of
the judiciary. The underlying theme of all of the many
advocated changes is the conversion of the judiciary
from a loose collection of independent judges and
administrators to a coherent crganization capable of
making and implementing-operational policies for the
courts.
sider all-aspects of judicial operations rather than
adopting tiews which segregate adjudicatory process
from administrative matters. =

The unification reforms have laid an institutional
foundation for this integrated perspective by creating
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leadership positions within the judiciary charged with
developing operational policies for both judges and
administrators.
positions can take a variety of organizational forms and
still have a significant impact on the style and content
of operations. It is less important whether the locus of
authority is centralized or decentralized than that

N -
“there is a coherent policymaking process at
i y the system
and trial court levels. 4

{

The changing character of the demands being
made on the judiciary place a premium on this inte-
gra:ced approach to the courts. Rising caseloads are

. common to nearly every state system. At the same

| time, courts are being asked to demonstrate that they

\are using scarce resources efficiently. These demands
Iﬁ@@;@:&d accountability must be balanced against
jche.ulturfa'te objective of the judiciary — to deliver
justice fairly and equitably. The unification reforms do
not guarantee that a proper balance will be struck. But
they make it possible for explicit choices to be made by
those: most directly involved in the process. That is its
ultimate justification. .
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