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ABSTRACT

The common approach to conducting court business is to as-
semble all of the participants at the courthouse. Lawyers, the
parties, and witnesses, if any, travel to the courthouse and wait
until space is available in a courtroom or judge's chambers. 1In
emergency situations, the judge, court reporter, and judge's
clerk frequently have to wait until all of the other participants
reach the courthouse.

Telephone conferencing is a possible way of avoiding the
travel time and minimizing the waiting time that are associated
with the traditional, in-court approach. Basically, a telephone
hearing in the court is a three-way conversation among the Jjudge
and the two attorneys located at their respective offices. De-
spite the potential savings associated with the application of
this available technology, there has been limited information on
which to answer basic questions about telephone conferencing's
effects on the cost, time and quality of court proceedings.

The objective of this project was to explore the range of
telephone conferencing's application in selected civil and crim-~
inal trial courts and to assess its impact. Pilot courts in
Colorade's 2nd, 12th and 20th Judicial Districts and New Jersey's
Atlantic Vicinage initially offered telephone conferencing in
civil cases and subsequently in criminal cases. In conjunction
with state and local court officials and bar groups, the Insti-
tute for Court Management and the American Bar Association Action
Commission to Reduce Court Costs and Delay provided a research
component to the project that measured telephone conferencing's
effects through interviews with attorneys, judges, and other
court staff members, observation of individual court proceedings
conducted by telephone conference and those conducted in court
and an examination of court rules to understand how the innova-
tion was integrated into existing practices.

The basic results of the evaluation indicate that a high
proportion of all of the participants benefited from the new pro-
cedure. Simply stated, the evidence warrants the following seven
conclusions:

(1) The range of matters handled by telephone conference
“ was extraordinarily wide. In civil cases, applications
involved substantive, discovery, and procedural motions
and related pretrial hearings. In criminal cases, ap-
plications involved lower court appeals, motions, ar-
raignments, show cause hearings in bond forfeiture, and
witness testimony. K%
{

(2) Attorneys saved both travel and waiting time.
(3) cCivil litigants and criminal defendants paid lower fees

when their attorneys participated in telephone confer-
ences. However, the use of the contingency fee in ¥ .
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PREFACE

This evaluation report presents the results of two years of
work by the American Bar Association Action Commission to Reduce
Court Costs and Delay and the Institute for Court Management to
implement and assess telephone conferencing procedures in the
courts. It also marks the completion of almost four years of
collaborative efforts by these two organizations on the subject
of telephone conferencing.

It seems appropriate in light of this considerable activity
to open this report by putting telephone conferencing and the
work we have done into context. Where does it fit in? What is
its importance? What does it mean?

We start with a recognition of the two major problems con-
fronting our legal system--volume and delay in the courts and the
high cost of litigation to the parties. Up to now, most new ju-
dicial procedures have addressed volume and delay, and have had
as their object improving the efficiency of court functions.

High litigant costs were typically overlooked, even where, as
often occurred, modification designed to improve court efficiency
increased individual litigant costs. This inattention was gener-
ally benign; court and attorney practices and procedures were so
ingrained that they seemed immutable. 1In addition, there was
little precedent for considering litigation costs in procedural
reforms.

In recent years, however, there has been more concern about
high litigant costs and their impact on access and the quality of
justice administered by the courts. As exemplified by the ABA's
Action Commission, the organized bar has increasingly recognized
its responsibility--both for the status quo and for seeing that
unnecessary costs are reduced. From the pergpective of the
courts, there has been a growing understanding that procedural
reforms must be sensitive to their impact on attorney practices.
Providing the courts with the necessary and most effective man-
agement tools and expertise has been a key objective of the In-
stitute for Court Management,

The Action Commission has focused on testing innovative pro-
cedures designed to effect reductions in cost to the litigant.
Because attorney fees are the greatest part of total litigation
cost, its focus has been on reducing the time an attorney is re-
quired to spend on a specific matter. Reduce that time and the
reduction should translate into a reduced cost to the litigant.
The Commission is looking at three areas in which attorney time
can be reduced--(a) duplicative or repeated effort necessitated
by a prolonged court process, (b) time disproportionately devoted
to a particular matter, and (c) non-productive time spent tra-
veling to and from the court and time spent waiting at the court
for a matter to be heard.

The telephone conferencing program undertaken by the Action
Commission and the Institute for Court Management is directed



squarely at reducing or eliminating non-productive time expendi-
tures by attorneys. In addition, for the court, conferencing
offers an incremental though important court management tool.
Although the savings from the use of telephone conferencing may
be modest in relation to the total cost of litigation, telephone
hearings offer real and distinct savings. These savings should
not be overlooked or discounted because either they do not pro-
vide a broad scale solution to high litigation cost or because
telephone conferencing procedures do not revamp what might be
perceived as an inefficient system.

The use of telephone hearings did not originate with the
work of the Action Commission and the Institute for Court Manage-
ment. Our objective, rather, has been to document telephone con-
ferencing's impact when its use became regularized within a
court. Assisting the project courts to implement telephone hear-
ing programs, we realized that this experience provided in many
respects a microcosm of the issues in court reform--the decision
to alter procedures, the implementation process, the role of the
bar and attorney reactions, the impact on court staff. This
report attempts to extract and distill from the project courts'
experiences information that would be useful to other courts in-
terested in incorporating telephone conferencing into their pro-
cedures.

Although this report provides the reader with the essential
information on telephone conferencing effects on the cost, time
and quality of court proceedings, several other publications will
provide specific information tailored to particular audiences
such as judges, practicing attorneys, and court managers. These
other publications, which have appeared in major professional
journals should be consulted because they present information on
particular topics in a s.ccinct manner. A complete list of the
articles and papers published as of the date of this report is
found in Appendix D.

Finally, the project staff members wish to acknowledge the
assistance of many other individuals in the formulation and exe-
cution of the research. A continuing scource of advice was pro-
vided by the Project Advisory Bcard. The Board members met with
the staff to review the work-in~progress at two critical junc-
tures in the project and offered spe~ific suggestions for this
report and related publications. f*.2ir ideas proved especially
helpful in maintaining a clear focus on the project's research
objectives.

Members of the bench, bar and court staff who were inter-
viewed during the project deserve our special thanks. Addition-
ally, the presiding judges and court administrators in each of
the project's pilot courts played key roles in introducing the
new procedure, monitoring its operation, and making adjustments
where needed. Without their oversight, the project could not
have succeeded.

viii

The interest of representatives of the National Science
Foundation (NSF) and the National Institute of Justice (NIJ) .
strengthened our commitment to producing a final project benefi-
cial to both practitioners and legal poligy researdhegs. Arthur
Konopka and Cheryl Martorana initially guided the project from
their positions at NSF and NIJ, respectively, and were ably suc-
ceeded by Charles Brownstein and Bernard Auchter.

Jessica Kohout provided valuable assistance in the develop-
ment of data files to store the information gathered from.tpe
many interviews and court records. She was extremely efflclent
in the use of appropriate statitiscal computer programs 1n the
analyses of these data.

Finally, to Ephanie Blair, Kristie Heronema, Anne K%ttredge,
Lynn Montoya, and Kim Patterson, we are igdebted for their care-
ful work in preparing this report. Additionally, they ably
served the project by preparing the many survey instruments and
the collateral publications. We owe them a great deal.

/Zay/t,/?, N

Roger A. Hanson, ICM
Co-Project Director

b b Chapger

Joy A. Chapper, 'ABA Action
Commission
Co~-Project Director
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EXECUTIVE SUMMARY

The traditional method of conducting court business is to
assemble all of the participants at the courthouse. The lawyers,
parties, and witnesses, if any, travel to the courthouse for a
hearing conducted by a judge who is assisted by one or more staff
members. Without question, this approach consumes scarce re-
sources including the time spent traveling to and then waiting at
the courthouse for the scheduled hearing to begin. In the case
of emergency matters, the judge and court staff may have to wait
for all of the lawyers to assemble.

Telephone conferencing is a readily available technoloagy
that may reduce travel and waiting times by permitting the law-~
yers to remain in their offices. As a result, civil litigants
and criminal defendants with private counsel may ultimately bene-
fit to the extent that attorney time savings are reflected in
lower fees. Moreover, institutional attorneys, e.g., attorneys
general, district attorneys, public defenders, city and county
attorneys, and legal aid attorneys, may also benefit by having
more time to spend on their cases and thereby serve the interests
of their clients and taxpayers through greater efficiency. 1In
addition, limited travel funds may be used more effectively.

Despite the "obviousness" of these benefits, few, if any,
American courts use telephone conferencing on a courtwide, regu-
larly-scheduled basis. Individual judges in selected courts have
used telephone conferencing, but their experiences have not been
well documented nor its advantages and disadvantages well esta-
blished.

One factor accounting for the limited application of the
technology is the lack of systematic evidence of telephone con-
ferencing's effects on the gquality and cost of court hearings for
judges, attorneys, civil litigants, criminal defendants, and
court staff. Uncertainty about telephone conferencing's effects
reinforces the use of the traditional in-court approach.

The Institute for Court Management and the American Bar As~
sociation Action Commission to Reduce Court Costs and Delay began
a collaborative project in the spring of 1981 to assess telephone
conferencing's effects in civil and criminal cases. With the co-
operation of the bench and bar in Colorado and New Jersey, tele-
phone conferencing was introduced in selected trial courts of
general jurisdiction as a method of conducting hearings. In ad-
dition to measuring the reaction of the participants, the field
tests offered the opportunity to document the process of imple-
menting a change in court procedures. The fileld tests were de~
signed to answer the following five questions:

(1) WwWhat is the range of court matters amenable to
telephone conferencing? -

(2) How satisfied are attorneys, who are primary benefi=-
cisvies of the innovation?

Xv
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(3) How do judges gee tele i
phone conferencing affecti
nature of court proceedings? 7 GoRing the

(4) Wwhat are the time and co ; .
st savings assoc i
new procedure? g iated with the

(5) wWhat are the administrative requirements of conducting
court business by telephone conference calls?

The field tests involved observations of pr ob -
dgcted both by telephone conference and in couit?cziglgg:eiggews
with over 1,500 practicing attorneys, twenty-two judges and
f%fty-seven.cgurt staff from the Colorado and New Jersey test
S}tes. Addltlgnally, records were kept and analyzed on cases and
circumstances in which telephone conferencing was applied.

Findings

Utilization. The range of matters that wer
ephoge conference was extraordinarily wide. Thesehzggéegngzaﬁzis
of v1§tgally all types of pretrial proceedings in both criminal
and civil cases handled by telephone although some types were
more rggularly handled under the new procedure and others onl
exceptionally. Neyertheless, there were certain patterns of Y
utlllzatiQn. In civil cases, substantive, discovery, and proce-
dural motions proved suitable for telephone conferencing, includ-
ing multi-party and multiple motion hearings. Approxima;el
sevegty pe;cent of the telephone hearings were pretrial ﬁot?on
hearings with the remaining matters being pre-trial conferences
settlemen? conferences and post-trial motions. When telephone '
conferencing was made presumptive, as in New Jersey, the propor-
tion of telephone hearings was considerably greater than when it
was a more voluntary process, as in Colorado. The proportion of
motion hearings conducted by telephone was seventy percent in N
Jersey and forty percent in Colorado. v

In criminal cases, there was considerabl i i
e diversity in the
matters handled by telephone, With the exception of muzicipal
:ogrt appeals %n New Jersey, few matters were routinely set for
elephone hearings. However, the matters handled by telephone

included the entry of a plea, motion h i
; ea -
plications for reduction of bail. rings, testimony, and ap

Attorney reactions. Eighty~five percent o ci

criminal at@orneyg were satisfied withpthe new grEEZdG;Ziingngid
not see it impairing the quality of the proceedings. That is
the attorneys who participated in telephone hearings believed'
that they were able to present their arguments as effectively and
answer the judge's questions as adequately as a comparable group
gf attorneys who appeared in court. In addition, there was no

fference betyeen how the telephone conference and the in-court
participants viewed the judge's understanding of the issues A
higher percentage of the attorneys who had participated in éele~
phone hearings in criminal cases (ninety-three percent) were

xvi
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satisfied with the procedures than were those who had particpated
in telephone hearings in civil cases (eighty-five percent).

Judicial reactions. Basircally, the judges saw telephone
conferencing as neither impairing nor improving the quality of
the hearings in civil or criminal cases. However, one advantage
that the judges perceived was that the telephone hearings ap-
peared to be shorter because the arguments were more precise.
Their perceptions of the time savings were confirmed by the ac-
tual length of hearings; both single and multiple motion hearings
were shorter when conducted by telephone. A second advantage
noted by the judges was the increased scheduling flexibility that
telephone conferencing offers. The judges believed that it was
generally easier to schedule a matter for a telephone hearing as
opposed to arranging a time convenient for all participants to
convene at the courthouse. '

Time and cost savings. Private and institutional attorneys
saved travel and waiting time in both civil and criminal cases..
The amount of time varied from court to court with an average
across all test sites of approximately one hour per hearing.
Moreover, whereas time spent waiting for telephone hearings was
usually five to ten minutes, the average waiting time fer in-
court proceedings was forty-five minutes. In addition, attorneys
appearing in court were not able to spend that time productively,
e.g., by working on the immediate case, other cases, or conduct-
ing research.

Time savings translated into cost savings for civil liti-
gants and criminal defendants. The average savings, i.e., lower
fees than would be charged had the hearing been conducted in
court, were $130 in civil cases and $175 in criminal cases. How-
ever, the pass-on is not automatic. The use of contingency and
fixed~-fee billing practices inhibits this process, whereas hourly
billing is more conducive to time savings being reflected in the

attorney's fee. ’

Administrative consequences. The ability of the judges,
attorneys, civil litigants, and criminal defendants to reap the
benefits of telephone conferencing depends on the reactions of
courtroom staff-~law clerks, court clerks, secretaries, and court
reporters. In all of the test sites, the court staff adapted to
the new procedurs and quickly learned how to schedule, arrange,
conduct, and record telephone hearings. Although telephone
conferencing requires some new tasks to be performed, the court
staff did not believe that their overall workload increased.
However, court reporters emphasized that their ability to make an
accurate record depended on having attorneys identify themselves i

when speaking.

Implementation. Telephone conferencing was successfully im- TN
plemented on a courtwide basis in the participating project -
sites. The success of the undertaking was not due to the appar-
ent simplicity of the technology, however, but rather to the care A
takzn by the judges, staffs, and bar members in planning and

xvii
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implementing the procedure. Three implementation activities in
particular were addressed by key participants during the planning
stage: the determination of matters suitable for telephone confer-

encing, the formulation of procedures, and the notification of
the bar. .

Recommendations

Based on these findings, seven basic recommendations are of-
fered. First, the relative advantages of telephone conferencing
merit consideration of the innovation by state trial courts a-
cross the country. The demonstrated flexibility of telephone
conferencing, i.e., positive results under a variety of environ-
mental conditions and court settings, suggest that it can be
adopted by urban, suburban, and rural courts.

Second, the actual introduction of telephone conferencing
should follow a planned sequence of use first in civil cases and
then in criminal cases. Once judges are comfortable with the

procedure in civil cases, they will know how it may be best ap-
plied in the criminal arena.

Third, although the use of telephone conferencing can be
tailored to meet the needs of individual judges and types of
caseloads, some central coordination is needed in order to ensure
that attorneys are not confronted with a bewildering array of
telephone conferencing procedures. Here the administrative of-
fice of the courts in each state might appropriately take the re-
sponsibility for overseeing the implementation process. More-
over, the administrative office can help encourage consultation
with the bar in designing the procedure for each court location.

Fourth, the organized bar should raise the issue of tele-
phone conferencing with the court and indicate a willingness to
support its introduction. Interest shown by the bar will facili~
tate the implementation process by alerting Jjudges that the bar
is receptive to the idea and willing to try it out.

Fifth, county commissioners and state legislators should be
informed of proposed pilot projects and apprised of their re-
sults. Because of the potential savings to civil litigants and
criminal defendants, these funding sources for the courts should
be made aware of how a simple procedural change can produce mean-
ingful benefits. Although some courts may have basic telephone
conferencing capabilities, state and local funds will likely be
necessary to provide the necessary equipment in all jurisdictions.

Sixth, further experimentation is warranted in order to de-
termine expanded applications of telephone conferencing. Al-
though the pilot projects in Colorado and New Jersey demonstrated
the utility of the new procedure in resolving many types of pre-
trial matters in civil and criminal cases, two other areas of po-
tential use were beyond the scope.

e e s e e
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i is the post—trial motions filed by inmates of
stateTgideZSZrii prisgns. In this s%tuation, Felephoge cozi:r—
encing would serve to avoid transportlng ?he prlsoger‘ ror‘rllhe
institution to the trial court. In a@d;t;op to re uc::.ng.t Cioke
costs of transporting prisoners gnd minimizing the security r
associated with such transportation, telephone confeFenzlngniny
benefit inmates who may lose bed space or p%ace@ent in tra g
programs if they temporarily leave the institution.

2 second area of application is appellate court p;ocezgings.
Although some courts of appeal use telephone conferenilng for
motion hearings, this practice has been adopted by only ie v
jurisdictions. Additional matters that may be appr0pr1and for,
telephone conferencing include pre-hearing qonfeggnigs aof oral
arguments. Given the extensive geogrqphlc juris lctlonliminate
appellate courts, telephone confe;en01ng may serve to i iminate e
lengthy travel time by attorneys 1in some }nstances or tr ‘
by judges in jurisdictions who ride circuit.

Seventh, the demonstrated utility of telephone coggerencizg
calls for a future national-scope rgsearch agenda to 2 Fiziit
lated technological innovations 1n.the gourts. Clgge -glnfer—
television, video-taped testimony 1in trlgls, and vi eob o} o
encing are among the promising technologles thag have zigr
in selected jurisdictions but are not.w1d§sprea . Moie enaéle
there is a lack of sufficient evaluative :'Lnformatlonh o nable
other jurisdictions to decide whether to introduce these .

The Colorado and New Jersey telephone conferencing Eroggcts
suggest an approach to analyzing these other technoiogliﬁé te{e—
combining an intensive examinat%on of selected cour s'arative
phone conferencing research project pyoduged both comph Ve e
data and a rich understanding of.qualltatlve factors shaping
introduction of planned changes 1in the legal system.
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CHAPTER I
INTRODUCTION

Background

The conventional method of conducting court business is to
assemble all of the participants at the courthouse. Generally,
the lawyers, parties, and witnesses, if any, travel to attend the
proceeding; in some jurisdictions judges as well may travel to
different court locations. A striking feature of this tradition-
al approach is the amount of scarce resources that is consumed in
simply bringing the participants together.

Considerable time is spent by lawyers traveling to and from
the courthouse. Even in urban areas where lawyers are located
near a courthouse, they likely practice as well in and must
travel to adjoining jurisdictions. 1In addition, time is spent at
the courthouse waiting for a scheduled hearing to begin. Each
set of participants must wait until their case can be heard. In
emergency matters, the judge and staff may have to wait until all
of the lawyers reach the courthouse.

Travel and waiting time have direct effects on the parties
who have retained private counsel as their attorney's travel and
waiting time are typically charged to them. Moreover, the elim-
ination of travel and waiting time should enhance the opportuni-
ties to serve clients, by both the private and institutional
(e.g., attorneys general, district attorneys, public defenders,
city and county attorneys, and legal services) attorneys. The
fact that travel and waiting time are spent unproductiwvely fur-
ther warrants the search for alternatives to the traditional ap-
proach.

There are at least two alternative ways of conducting court
business. One way is for the judge to decide matters without
oral argument. By resolving matters strictly on the basis of the
"paperg"-~briefs, affidavits, and so forth~-attorney travel and
waiting time are completely eliminated. Desgpite the extent to
which some jurisdictions follow this practice, it has certain
limitations.

One problem is that this approach is very labor-intensive
for the court. Evidence suggests that one consequence is that
courts which adhere to this approach tend to take longer to ren-
der decisions {Connolly and Lombard, 1980), Additionally, the
elimination of oral argument is disquieting because it removes
the decision~making process from observation by the attorneys and




requires them o invest more in the time-consuming process of
brief writing.

An alternative that appears, at least initially, not to have
those limitations is audio-telephone co ferencing (hereinafter
referred to as telephone conferencing). A telephone hearing
offers the potential of preserving oral argument while providing
the court with desired information in a more efficient manner
than an in-court hearing.

Applied in the context of court proceedings, a telephone
hearing generally involves a multi-pagty call among the judge and
the lawyers for the respective sides. The judge is typically
located in chambers (or the courtroom) with a speakerphone, which
permits a court reporter to make an official record, and the law-
yers are located at their offices, possibly with their clients.

A courtroom staff member places the call to the attorneys and
when they are on the line, the judge joins the line. The pro-
ceeding begins with the judge setting forth the purpose of the
hearing and the ground rules of the conference call. Evidence
from a systematic test of telephone conferencing in the adminis-
trative arena indicated that hearings conducted by telephone were
equal in quality, less costly, and were more satisfying to claim-
ants than in-court proceedings (Corsi and Hurley, 197%a, 19790,
1979¢c; Corsi, Rosenfeld, Newcomer, and Niekark, 1981la, 1981Db).
For all of these reasons, the Institute for Court Management
(ICM) and the American Bar Association Action Commission to Re~
duce Court Costs and Delay (Action Commission) decided to under-—

take a project to determine the advantages and disadvantages of
telephone conferencing for courts.

1 Resolving matters strictly on the basis of the papers can
increase the cost of litigation because of the extra time re-
quired by lawyers to prepare the written briefs. This finding is
drawn from a recent study on the difference in fees charged by
lawyers in federal cases and their state court counterparts.
Kritzer, et al. contend that one of the explanations for the
higher litigation cost in federal cases is due to the fact that
motions filed in federal courts are more likely to be accompanied
by lengthy briefs than are comparable motions filed in state
courts (See Kritzer et al., 1983),

For work in the related area of videophones in courts and
ancillary agencies, see Blakey (1975), Eliot (1978). Other ana-
lysts have argued for the use of speakerphones and picturephones
in the civil arena to grant continuances for trial and for the
taking of depositions. See, for example, Haeberle (1977).

Telephone conferencing is the technology used to permit com-
munications among persons at three or more separate locations.
Court proceedings conducted by telephone conferencing are defined
as telephone hearings.

Previous Research

ICM and the Action Commission conducted an exploratory study
to learn the extent to which and the conditions under whic@ tele-
phone conferencing was already being used in civil litigation.

By focusing on those judges who had tried it, we hoped both to
gain a sense of how telephone hearings were conducted and_to pull
together what wg3s known and what was not known about the innova-
tion's effects.

The exploratory research involved interviewing forty-three
judges whom we identified as already having used telep@one con-
ferencing to some extent. These judges represented thirty-one
federal, state, and local courts at both the trial and the appel-
late levels. In addition, 660 civil litigators in Colorado and
New Mexico, most of whom had not participated in telephone h?ar—
ings, were surveyed for their views on the possible applicgtlons
of telephone conferencing. The basic findings from.thls.flrst
phase of the research (Chapper, Hanson, Mahoney, Nejelski, Shuart
and Thornton, 1982) were as follows:

® Current utilization patterns. The courts in wbic@ tgle—
phone conferencing was used varied widely in terms of Jjurisdic-
tion, geographic location, population density of tbe area sgrved,
caseload size, and other factors. Judges who.utillged thg inno-
vation employed it in a wide range of proceedings, including .
scheduling conferences and pretrial conferencesgs as well as motion
hearings. Telephone conferencing was used less f?equeptly in
criminal cases than in civil cases, but its functions in some
courts included taking pleas as well as conducting motion hear-
ings.

There were four basic criteria that judges used.in deciding
whether a telephone hearing was a satisfactory substitute for an
in-court civil motion hearing. They are:

1. Type of motion. Procedural motions were more_suitable
than substantive ones for telephone conferencing.

2. Necessity of hearing testimony. Nonfevidentiary hear-
ings were more suitable than evidentiary ones for tele-
phone conferencing.

3. Length of hearing. The shorter the anticipated length
of the hearing, the more suitable it was for telephone
conferencing.

Because telephone conferencing is used on a.regulgr basis by
only certain individual judges in select?d jurisdictions, we re-
gard this technology to be "innovative" in the courts. In tﬁe
broader context, we realize that the terhnology has been av§1l—
able for a number of years and that it has been used extensively,
especially in private business.

s >



4. Travel considerations. Matters involving one or more
out-of-town attorneys were more likely candidates for

telephone conferencing than matters involving only local
counsel.

® Judicial attitudes toward the use of telephone conferenc-

%ng. All of the judges interviewed had used telephone conferenc-
ing apd tegded to be enthusiastically supportive of it. Despite
the diversity of courts where telephone conferencing was used, a

striking consensus of opinion existed on the following three
points:

l. Telephone conferencing saves the court time because
cases move faster, the hearings are shorter, cases are

easier to schedule, and less time is spent waiting for
attorneys.

2. Telephone hearings have little or no effect on (i.e.,
they neither improve nor impair) most aspects of court
hearings. These aspects include: counsel's prepara-
tion, judge's preparation, judge's control over the
hearing, judge's ability to manage the hearing, and the
judge's ability to ask questions. However, although
most judges believe that the relevancy of counsel's
arguments is no different during telephone hearings,
some believe that there is greater relevancy.

3. Telephone hearings save attorney's time by reducing
travel time and waiting time.

. ® Attorney attitudes toward the use of telephone conferenc—
ing. Lawyers believed that telephone hearings were satisfactory
substitutes for in-court appearances in certain matters and un-
satisfactory in others. While attorneys saw certain advantages
arising from the use of telephone hearings, they deemed them most
appropriate in resolving procedural matters (e.g., motions that
are not case dispositive). Based on the survey of civil litiga-
tors in New Mexico and Colorado, the following percentages of
attorneys believed that telephone hearings are suitable substi-
tutes for in-court hearings in all or most cases involving eleven
selected court matters:

Setting trial dates (96%)

Motion for extension of time (89%)

Motion for default judgment (62%)

Motion to join parties (50%)

Pretrial conference (37%)

Motion to dismiss (32%)

Motion in appellate court (30%)

Application for a temporary restraining order (26%)
Motion for summary judgment (16%)

Testimony from a witness in a remote location (9%)
Oral argument in appellate court (6%)

¢¢¢¢¢¢

Additional survey findings provided a tentative explanation
for the attorney's predisposition that telephone hearings were
suitable (or unsuitable) substitutes for in-person civil motion
hearings. The explanation can be summarized in the following
four pocints.

1. Attorneys used three criteria in assessing telephone
hearings. They were (a) the ability to answer the
judge's questions, (b) the ability to present an effec-
tive oral argument, and (c) the judge's understanding of
the issues.

2. If attorneys believed that they could answer the judge's
questions as adequately, that they could present as ef-
fective an oral argument, and that the judge's under-
standing of the issues is as great during the telephone
hearings, they then saw advantages (e.g., reduced travel
and waiting time) arising from the innovation. Final-
ly, if they saw advantages associated with telephone
hearings, they considered them suitable in either all or
most cases.

3. If attorneys viewed the three criteria negatively in as-
sessing telephone hearings, they then saw disadvantages
arising (e.g., inability to gauge the judge's reaction,
technical problems). Moreover, if they saw disadvan-
tages associated with telephone hearings, they consid-
ered them suitable in only a few or no cases.

4. Attorney predispositions toward telephone hearings were
not the product of other factors. The survey showed
that none of the following five other types of variables
was significantly correlated to predispositions: (a)
social, legal, and background characteristics; (b) gen-
eral legal practice; (c¢) civil motion practice; (d) time
generally spent in in-court civil motion hearings; and
(e) experience with telephone hearings.

® Economic costs and savings. According to the judges in-
terviewed, telephone hearings saved time and money for the court,
counsel, and litigants. This view was supported by the attorneys
surveyed. Only eleven of the 660 attorneys thought telephone
hearings would be more expensive than in-court hearings.

® The innovation process. The adoption of telephone con-
ferencing in those relatively few courts which had used it ap-
peared to be a very ad hoc process in which the backgound and in-
terest of the judges were important factors. Most of the judges
who utilized telephone conferencing for motions and other types
of court business had previously used conference calls during
their years in private law practice. The innovation had been
adopted by these judges with limited suggestions or technical as-
sistance from a state court administrator's office or judicial
training institution. In addition, the judges who used telephone
conferencing had usually introduced it with little or no advance
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consultation with the litigating bar. However, in one court
where telephone conferencing was introduced without such consul-
tation, the judge reported that the bar gave no support to the
innovation and it was subsequently discontinued.

Furthermore, certain court characteristics affected the re-
ceptivity of the bench and the bar to telephone conferencing. We
found that six factors--including the court's organization,
structure, facilities, availability of resources, existing motion
rules and practices, and the manner in which telerhone hearings
were incorporated into existing procedures--significantly shaped
the extent to which judges and attorneys were predisposed to tel-
ephone conferencing in general, and their interest in specific
program configurations., Hence, the realities affecting the in-
troduction and use of telephone conferencing were much more com—

plex than the simplicity of the technology of telephone confer-
encing suggested.

Although these findings indicated that telephone ccnferenc-
ing was feasible at least in some instances, th Yy left certain
important policy research questions unanswered. Because of
the exploratory nature of the study, telephone conferencing's ef-
fects on the satisfaction of the participants, the quality of the
hearings, and the time and cost savings were not known with any

precision. Basically, five key issue areas were beyond the scope
of the initial study.

First, the relative frequency of telephone hearings for spe-
cific matters was not known because of the lack of available in-
formation from administrative records. TFor example, in courts
where telephone hearings were held, information on the following
factors necessary to estimate telephone conferencing's use in
civil motions was unavailable: number of motions filed, number
of motions decided strictly on the papers, and the number of mo-
tions set for oral argument. Judges were asked to estimate re-
trospectively utilization patterns, but even these estimates
tended to be very general.

Second, information on attorney satisfaction with the new
procedure and their assessments of telephone conferencing's ef-
fects on the quality, time and cost of court proceedings was in-
complete. Although we encountered attorneys during the course
of the study who had used the innovation, their experiences
tended to be situations where they clearly benefited. 1In these
instances, they stood to gain substantial time savings and they
felt comfortable with opposing counsel and the judge. The attor-

> The legal validity of telephone hearings has not been the

subject of extensive litigation. We are aware of only one case
challenging the use of telephone conferencing. 1In that single
instance, the Florida Court of Appeal decided that the telephone
conference was a valid procedure. See Greensburg v. Simms Mer-
chant Police Service, Florida Appellate, 410 So. 2d 566 (1982}).

ney survey did not supplement these personal accounts because the
number of attorneys in the sample who had participated in a tele-
phone hearing was very small.

Third, the judges' reactions may have reflected the views of
"pioneers" in the field, i.e., those who were among the first to
try the innovation and then to continue to use it. This group
understandably found the innovatign to be a valuable @ool to aid
in the management of their cases. Given that these judges
were frequently the only members of their courts %o use telephone
conferencing, their positive evaluations may have reflecteq a
particular role orientation which was different from most judges.

Fourth, the administrative requirements of handling matters
by telephone were not known because in.few courts, if any, gld
all judges use telephone conferencing. Clearly, the §dm1n%s—
trative burden of telephone conferencing is a more salient issue
when it is applied on a regular basis rather than on an occasion-
al basis by a limited number of judges.

Fifth, the exploratory research did not address the question
of telephone conferencing's role in criminal courts. Although the
initial study focused, by design, on civil litigation, the fact
remains that comparable information, even at the exploratory
level, was not gathered on criminal cases.

Regsearch Framework and Agenda

Building on the exploratory research, ICM and the Action
Commission designed and implemented field tests of telephone con-
ferencing in selected civil and criminal trial 9ourts of ggneral
jurisdiction in Colorado and New Jersey. The field tests in-
volved having judges who had not previously used telepbone con-
ferencing on any systematic basis offer telephone hearlngs_on a
regular basis. The field tests were not intended to substitute a
telephone hearing for an in-person hearing in_every case. We en-
couraged the judges to define a set of potentially e%lglble Watf
ters, but the choice of a telephone hearing rested with the indi-
vidual judges.

6 A sense of the case management orientation of these judges

can be gleaned from self-reports by the following.judges who have
been among the first in using telephone conferencing: .Gene
Schnelz, Michigan Circuit; William R. Hendley,.New Mexico Court
of Appeals; August J. Goebel, California Superior Court;‘and-
Alfred L. Luongo, U. S. District Court for the Eastern District
of Pennsylvania. See, Hanson, Mahoney, Nejelski, and Shuart
(1981).

7 One exception is New Mexico's 2nd Judicial District (Santa
Fe), a four-judge court, where all judges use telephone confer-
encing to varying degrees.



The purpose of the field tests was to determi
: rmine telephone
conferepc1ng's effects when the innovation was offered onpa regu-
lar basis. From our perspective, these field tests would permit
us to address such key issue areas as:

® Utilization. We expected to maintain a close
the extent to which telephone conferencing was used incgusgrggty
of contexts such as: evidentiary vs. non-evidentiary hearings
two att?rney vs. multi-party hearings, single motion vs. multi:
ple motion hearings, motion hearings vs. other court business,

€ivil vs. criminal cases, in order to assess the feasibility of
the new procedure.

® Attorney satisfaction. We anticipated in viewi -
torgeys who'had participated in telephonephearingzeznéeZQngo;;are
their reactions with those attorneys who had not participated in
such hearings. Through systematic interviews, information was to
be ggthered on attorney attitudes toward the cost, time, and
quality of telephone hearings. '

' ® Judicial reactions. The introduction of telephone hear-
ings on a regular basis was expected to allow us to gauge the re-
actions of Judge§ with presumably varying orientations toward

case management in general, and telephone hearings in particular.

e Administrative requirements The re
' . . gular use of tele-
phone hgaylngs yould permit us to conduct a close examination of
the administrative benefits and burdens to the courtroom staff
who normally arrange, schedule, and record court hearings. |

.The field tests were not simply research sit i -
vgntlonal sense. Both ICM and thg XBA Action Comﬁisggo§h$o§§2d
with state agd local officials in both states to Adesign, imple-
ment and monitor the pilot projects. As a result, in addition to
the information gathered from court records and interviews, the
ICM and ABA Action Cowmmission telephone hearings project séaff
pulled toge@her descriptive information on implementation~-the
process of introducing planned change in the courts--as well as

prescriptive plans for avoidin itfalls in i ;
change. gp in introducing the

Test Sites for Field Tests

Disgussions with judges, state court adminis
leaders in New Jersey and Colorado led to the\Sel:ZZEgiséfazgegzr
two states as research sites. 1In New Jersey, a small-sized but
populous Eastern state, the courts were already equipped with
telephone coriferencing equipment and many of the judges and mem-
bers of the bar were familiar with the innovation, having coh-
ducted some hearings by telephone during the 1979 gasoline

shortage.8 In Colorado, a geographically large, Rocky Mountain
state, telephone conferencing was not used by the judges and
would have to be implemented as a new court procedure.

In addition to selecting courts of general jurisdiction as
the research sites, individual courts within the two states were
chosen on the basis of environmental considerations. The eviron-
mental setting was deemed important because prior research indi-
cated that telephone hearings offered particular advantages in
different locations. For example, in an urban setting the sav-
ings in the time spent by an attorney waiting for a hearing to
begin might be a more important factor than the travel time
saved. In a suburban area that drew attorneys who frequently
practiced before several courts, telephone hearings might reduce
the delay caused by continuances when attorneys had conflicting
court schedules. In rural communities, significant travel time
reductions for attorneys might be the overriding consideration.

Both New Jersey and Colorado are divided administratively
into judicial districts (or vicinages as they are called in New

" Jersey)--Colorado has 22 judicial districts; New Jersey has 15.

Some of the districts include one county exclusively while others
are made up of several counties. In both states a presiding
judge is appointed for each judicial district by the state's
chief justice. In some districts, the judges travel to hear
cases in the various court locations throughout their respective
jurisdictions.

In Colorado, telephone hearing procedures for both the civil
and criminal tests were introduced into three judicial districts:
the 2nd Judicial District (Denver), the urban center of the
state; the 20th Judicial District (Boulder), a suburban district
that draws attorneys from Denver and surrounding areas; and the
12th Judicial District (Alamosa), a six—county rural area which
is larger than the state of Massachusetts. In New Jersey, the
site of the telephone hearings program was the Atlantic Vicinage,
a judicial area comprised of the four southern-most counties in
the state: Atlantic County, an urban area undergoing growth and
change due to the economic revitalization of Atlantic City; Cape
May County, a seaside community with seasonal fluctuations in
population; and Cumberland and Salem Counties, which are predom-

inantly agricultural.

The civil project involved the participation of a total of
ten District Court judges in Colorado and twelve Superior Court

8 In addition, the Assignment (Chief) Judge in one of the
judicial districts had conducted hearings by telephone for a num=-
ber of years and expressed an interest in implementing and estab-
lishing the procedure throughout the district.
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judges in New Jersey.9 The participating judges in the civil
project handle a variety of matters: Colorado, the Denver
judges handle civil cases exclusively; the Boulder civil

judges divide their caseloads into thirds, with each handling ma-
trimonial, probate, and general civil matters; the Twelfth is-
trict judges handle all types of cases, including criminal.

The participating New Jersey judges are divided between two divi-
sions: the Chancery Division, handling all general equity and
matrimonial mattefi, and the Law Division, handling all civil and
criminal matters. All eleven of the general equity, matri-
monial, and civil judges in the four counties, as well as the New
Jersey Tax Courk judge based in the Vicinage, participated in the
civil project.

9 In addition to the judges, the other major participants in
telephone hearings are the attorneys. In Colorado, membership in
the Colorado Bar Association for the three judicial districts
are: Alamosa--45; Boulder--300G; Denver--4,000. Although a num-
ber of cases filed in Boulder and Alamosa involve Denver attor-
neys, the reverse does not seem to hold true (i.e., attorneys
from Boulder and Alamosa generally do not practice in Denver Dis-
trict Court). Memberships in the County Bar Association in the
Atlantic Vicinage in New Jersey are as follows: Atlantic County
--360; Cape May--100; Cumberland--160; Salem--45. (These groups
are not mutually exclusive, i.e., some of the 360 members of the
Atlantic County Bar may also belong to the Cape May Bar.) Attor-
neys in the Vicinage often practice in the northern counties of
the state, as well as the federal and state courts located in ad-
joining Philadelphia, Pennsylvania.

10 They do not handle matrimonial, probate, water or tax mat-
ters.,

11 The participating judges in the Colorado civil project and
their locations were: Judges Roger Cisneros, Robert Fullerton,
Susan Barnes (who has retired from the bench), John Brooks, Jr.,
(who was reassigned to another courtroom) and John F. Sanchez
(Denver); Judges Richard W. Dana, William McLean and Murray
Richtel (Boulder); and Judges Robert W. Ogburn, and 0. John Kuen-
hold (Alamosa).

12 Because this project defines court matters strictly on a
civil versus criminal basis, general equity and matrimonial mat-
ters will hereafter be referred to as civil.

13 The participating judges in the New Jersey civil project

and their locations were: Assignment Judge Philip A. Gruccio,
Judges L. Anthony Gibson, Manuel Greenberg, Robert H, Steedle
(now retired), Gerald Weinstein, Richard Williams, Michael R.
Connor and Marvin N. Rimm (Atlantic County); Judge Nathan Staller
(Cape May County, now retired); Judges Edward Miller and Frank
Testa (Cumberland County); and Judge George Farrell (Salem
County).

10

The participating judges in the criminal project include a
total of ten judges in Colorado and three judges in New Jersey.
The project in Denver involved a total of three judges at any one
time, but, due to the rotation of judges throughout the Court at
the beginnifg of each year, a total of six judges particiga?ed in
that Court. In New Jersey, the project was initially limited
to one judge handling criminal matters in Cumberland County.
However, the project was efganded to include two additional
judges in Atlantic County.

The objective of this joint project between ICM and the ABA
Action Commission to Reduce Court Costs and Delay was to contri-
bute to the knowledge about the specific advantages and disadvan-
tages of telephone conferencing for civil litigants, criminal
defendants, attorneys, judges, and court staff. Moreover, the
project served to document the prospects and problems of intro-
ducing a planned change in court management.

The remainder of this report is divided into six chapters.
Chapter II is a description of the hearings conducted by tele-
phone conferencing and the procedures used in arranging and
scheduling the hearings. The reactions of attorneys and judges
to telephone hearings are analyzed in Chapters III and IV, re-
spectively. Chapter V analyzes the administrative benefits and
burdens of telephone hearings in civil and criminal cases. 1In
Chapter VI the implementation of telephone hearings is described.
Chapter VII offers concluding remarks on the overall utility of
telephone hearings. In addition, included in Appendix A is a
practitioner's guide to telephone conferencing entitled, "Tele-
phone-Conferenced Court Hearings: A How-To Guide for Judges,
Attorneys, and Clerks". Appendix B is a discussion on the ef-
fects of telephone conferencing on court practices and proce-
dures.

14 The participating judges in the Colorado criminal project
included: Judges Leonard P. Plank, Warren O. Martin, Sandra I.
Rothenberg, Lynn M. Hufnagel, Paul A. Markson and Robert P.
Fullerton (Denver); Judges William D. Neighbors and Richard W. &
Dana (Boulder); and Judges Robert W. Ogburn, and O. John Kuenhold !
(Alamosa).

A
15 The participating judges in the New Jersey criminal project :
included: Judge Steven Kleiner (Cumberland County); and Judges (
Manuel Greenberg and Robert Neustedter (Atlantic County). i .
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CHAPTER II
THE NATURE OF TELEPHONE HEARINGS AND CONFERENCING PROCEDURES

Introduction

Before the effects of telephone conferencing on the partici-
pants can be properly assessed, one must know exactly how the in-
novaton was applied. Although the applications in Colorado and
New Jersey reflect the characteristics of the pilot courts, there
is sufficient diversity among them to make them relevant to a
large proportion of state trial courts across the country. Thus,
the purpose of this chapter is to provide basic descriptive data
on the matters handled by telephone in the Colorado and New Jer-
sey test sites and the manner in which these hearings were sched-
uled, arranged, and conducted. :

Type of Court Business Handled by Telephone in the Test
Sites

In both civil and criminal cases there was a wide range of
matters handled by telephone that would otherwise have been
handled in court. The diversity of the matters indicates the
adaptability of telephone conferencing to the particular circum-
stances and individual cases in the different test sites. How-
ever, there are also some general patterns of utilization which
suggest that telephone conferencing can be used on a regular
basis to handle both routine and complex matters.

Because telephone conferencing was used on a regular basis,
many of the situations which often arose in in-person hearings
also occurred in telephone hearings. For example, telephone
hearings involved both two attorneys and multiple attorneys; they
involved single as well as multiple motions; they were used to
handle contested and uncontested matters. For example, from Den-
ver District Court data, approximately 20 percent of the tele-
phone hearings involved more than two attorneys; more than 25
percent involved multiple motions; and 65 percent of the attor-
neys who had particirated in a telephone hearing characterized
the matter being heard as contested.

In addition, telephone conferencing was able to accommodate
situations in which one attorney appeared by telephone and an-
other attorney appeared in person. This "split hearing” general-
ly arises when, for example, one attorney is already at the
courthouse on other business, and, rather than return to his or
her office in another location, the attorney will ask to partici-
pate in person. Another reason this occurs is the proximity of
the lawyers' offices-—-an attorney whose office is located near
the courthouse may appear in person, while an out-of-town lawyer

13
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may ask to appear by telephone. A common reason that split
hearings arise in criminal cases is the yeneral all-day presence
of the district attorney at the courthouse. Thus, the situation
in criminal cases is often one in which the prosecutor appears in
chambers with the judge, and private counsel or a public defender
appears by telephone. Yet, there were situations where the dis-
trict attorney also appeared by telephone. The ability to handle
this type of situation is affected by a combination of the mutual
trust of the bench and bar and the technology of the procedure,
which allows for the participation of other people, in addition
to the judge.

The telephone conferencing of civil and criminal matters has
been used in a variety of instances. The procedure has proven to
be a suitable alternative to in~court hearings in various circum-
stances, including the following:

® hearings involving out-of-town lawyers who would have to
travel a considerable distance to appear in court;

@ routine or uncomplicated matters where there is no com-
pelling reason for the lawyers to come to the courthouse.
Although travel may not be an essential consideration
here, the judge or lawyers may simply prefer to dispose
of the matter by telephone;

® emergency situations, where a matter must be resolved
quickly and it would be difficult for the attorneys to
get to the courthouse on short notice.

Types of c¢ivil matters handled in telephone hearings. In
civil cases, telephone conferencing was used primarily to handle
pretrial motions. Overall, about 70 percent of the civil tele~
phone hearings involved pretrial motions; the remaining 30 per-
cent included--in order of their frequency--matters such as:

® post-trial motions
e pretrial conferences
e settlement conferences

The high utilization of telephone conferencing in the disposition
of civil motions indicates the willingness of judges and attor-
neys to handle legal arguments by telephone. Evidentiary matters
were handled much less frequently by telephone, which perhaps re-
flects an overall feeling of the participants that evidence and
testimony may be more difficult to handle in a telephone hearing.

The range of pretrial motions handled by telephone included
substantive motions, although the majority were procedural and
discovery-related in nature. This reflects the fact that proce-
dural and discovery motions are generally scheduled for oral ar-
gument. The types of pretrial motions that were handled in tele-
phone hearings are listed below in order of their frequency:
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e Discovery-related (e.g., compel discovery, for protective
orders, for sanctions)

® Continue, extension of time

® Summary judgment

e Amend pleadings

e Dismiss or strike

® Change of venue

® Vacate order

@ Consolidate/add/substitute parties or claims
& Intervene

@ Miscellaneous (e.g., stay proceedings)

The proportion of oral arguments handled by telephone varied
depending on how the jurisdictions chose to use telephone confer-
encing. In the New Jersey courts, where its use was made more
presumptive as a way of handling certain matters, over 70 percent
of oral arguments were handled by telephone. In Denver Dis-
trict Court, the major metropolitan court in Colorado, where its
use was less presumptive, close to ¢0 percent of oral arguments
were handled in telephone hearings. In the other Colorado
jurisdictions, the proportion of oral arguments handled by tele-
phone was considerably lower because the procedure was used pri-
marily only when a hearing involved out-ocf-town counsel.

Telephone conferencing was used in a number of instances to
fit the situation at hand. Following are some examples:

® One judge who had to catch an early morning plane used
the telephone from his home to hear arguments and make a
ruling on a motion. The attorneys, who were present in
the judge's chambers, used the speakerphone to argue the
motion.

e Telephone conferencing was used to consider an emergency
application for an order to show cause. The hearing in-
volved nine attorneys, three of whom were out-of-state
and would have found it practically impossible to appear
in person within the allotted time period.

1 In two of the courtrooms in Denver District Court where tel-
ephone conferencing was offered, a total of 71 civil motion hear-
ings were conducted during the month of April 1982, Twenty-
seven of these hearings were handled by a telephone conference.
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e Testimony in a divorce case was taken by a Colorado judge
via the telephone. The party giving the testimony was
located on a military base in Seoul, Korea.

e In a case where a jury verdict was held up pending a rul-
ing on a question from the jurors, the judge used the
telephone to make a ruling on the matter. The attorneys
remained in their offices and the jury was able to pro-
ceed immediately with its deliberation.

Types of criminal matters handled in telephone hearings.
The criminal court business that was handled in telephone hear-
ings also included substantive, procedural, and discovery-re-
lated matters. Telephone conferencing was used to handle a range
of matters at various stages of the criminal process, including
(in order of their frequency):

® Municipal court appeals
e Entry of a plea
® Sentencing

é Motions (e.g., discovery-related motions, motion to ex-
punge prior criminal record, motion to sequester a jury,
motion to continue a jury trial)

® Show cause hearings on bond forfeiture
® Questions from a jury |

@ Bail review hearings

® Witness testimony

® Miscellaneous (e.g., issuance of a court order, filing of
government papers, discussion of amended statute, dispo-
sition hearing, habeas corpus return)

In criminal telephone hearings the defendant was either not
required to be present, had waived appearance, participated in
the hearing by appearing in court, or participateéd in the hearing
by telephone. In some cases, defendants on bond participated by
telephone, along with their attorneys, from their attorneys' of~
fices. In other cases, incarcerated or hospitalized defendants
appeared by telephone or appeared in court. In situations where
the defendant appeared by telephone and his attorney was in an-
other location, they were allowed to confer in private over the
telephone, either prior to, during, or following the hearing..

The determination of the criminal matters to be handled in
telephone hearings involved careful consideration by the judges,
as well as input by the attorneys involved. In some cases the
judges would suggest using the telephone to expedite a hearing.
At other times the attorneys would request that the matter be
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handled by telephone. Telephone conferencing was used regularly
to a certain extent but not exclusively in handling a given type
of criminal matter. The one exception to this was the handling

of municipal court appeals in New Jersey, where it was the pre-

sumed mode for handling such matters. ’

As in civil cases, the use of telephone conferencing was
found to be beneficial in a variety of situations. Hearings were
both prearranged days in advance and handled spontaneously as
situations arose. Following are some specific instances when

_telephone conferencing was applied in criminal cases:

) One judge, unable to appear in court because of illness,
conducted her entire day's schedule of miscellaneous
matters by telephaone from her home. The prosecutor, de-
fense attorneys, and defendants, who were scheduled to
appear in court that day, participated in the hearings
from the judge¢'s chambers where a speaker phone was ac-
tivated.

) A telephone hearing was condug¢ted in which a defendant
appeared by telephone from the state mental hospital.
Because of the lack of bed space in the hospital, if the
defendant were to have traveled to court to appear in
person, his bed would have keen given to someone else
despite the fact that he was to return.

° A statement was given over the telephone by a defendant
who was incarcerated in an out-of-state federal deten-
tion center. The defendant was then given a suspended
sentence by the judge.

® Testimony was taken by telephone from a nurse in a hear-
ing on defendant's moticn for a new trial. The defen-
dant, public defender, and district attorney were pre-
sent in the judge's chambers. The nurse underwent exam-—
ination and cross-examination during the forty minute
hearing. ‘

7

° The telephone was used to make an official court record
of a victim's wishes regarding the sentencing of a de-
fendant, The victim was asking for a more lenient sen-
tence than the judge would have imposed. The victim was
able to make her statement by telephone from her office
without taking time off from work.

Telephone Conferencing Procedures

Because the pilot courts offered telephone hearings on a
regular basis, the judges and court staff designed certain proce-~
dures to give all of the participants a clear sense of the mat-
ters that were to be handled. 1If telephone conferencing had been
implemented on a more limited basis, the concern for establishing
guidelines might not have been such a salient issue. Thus, the
remaining portion of this chapter describes how telephone
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conferenced court hearings were arranged, including procedures
followed in special situations.

Conducting telephone hearings. Telephone hearings were
typically conducted in the courtroom or in the judge's chambers,
the location depending largely on the location of the conferenc—
ing equipment. For the majority of civil telephone hearings, the
judge's chambers were used. Coordination between the judge and
the staff required for a particular telephone hearing (e.g.,
court reporter, division clerk, or law clerk) was not unlike an
in-court hearing. If the hearing was to be a matter of record, a
court reporter was present, or, if the court had access to an
audio-recording system, this equipment was used to record the
proceeding. -

The civil matters were generally handled in chambers for
several reasons including: to achieve greater effectiveness in
the judges' non-bench time; to facilitate the handling of matters
arising spontaneously; and to conduct court business at a time
convenient for the court. Similar considerations led most of the
criminal court judges to operate in this same manner except for
the Cumberlind County judge who preferred to handle matters in
open court.

Setting up the conference call. 1In civil cases, initiating

and setting up the telephone hearing was the responsibility of
either a staff member or the attorney for the moving party. 1In
most of the project locations, court staff, rather than the at—
torneys, were responsible for setting up the conference call.
Initiation of the conference allowed more judicial control over
the timing of the hearing and eliminated the necessity of routing
the call through a telephone company conference operator when at-
torneys did not have conferencing equipment. However, depending
upon the sophistication of the equipment, a staff member was
sometimes required to contact a conference operator for assis-
tance if the hearing involved more than two outside parties.
When this was the case, the operator then scheduled the case in
the next available time slot. In New Jersey, when the hearing
involved more than two outside parties, many of the judges re-
quired the moving party to arrange the call with the conference
operator and to initiate the call at the scheduled time.

There is no logistical reason why the criminal hearings can-
not be conducted in the judge's chambers because the necessary
equipment is also located in chambers; nor would there be any ad-
ministrative problems since the court reporter, for example, has
recording equipment that is transferrable to any location. - The
courtroom clerk, however, may find it more difficult in chambers
only if there is not adequate space for the records and files
handled by the clerk. Although conducting a telephone hearing in
chambers does not bar the public from participation, conducting
it in the courtroom may present easier public access and, in some
cages, particularly criminal, a better public image.
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Making the court the call-initiator clearly placed more de-
mands on the court staff members because they were the ones usu-
ally charged with setting up and preparing the hearing for the
judge. An exception to this was in Cumberland County whe;e the
criminal judge set up the conference call without the assistance
of a secretary or court clerk. This procedure evolved because of
the manner in which criminal telephone hearings were scheduled
and conducted. Criminal telephone hearings were conducted in the
courtroom; the telephone and speakerphone were located on the
bench in front of the judge. Telephone hearings (usually four to
six) were scheduled in 15-minute time periodg. The judge pro-
ceeded from one scheduled event to the next. In civil cases,
because most of the telephone hearings in New Jersey were con-
ducted in chambers, if the secretary had responsibility for set-
ting up the call (depending upon the Jjudge, either the secrgtary
or law clerk had responsibility for placing the call), she d}d so
from her desk telephone and then indicated to the judge in his or
her chambers that the hearing was ready to proceed.

A major consideration in determining where the conference
call was to originate was whether the court had access to a WATS
line. This arrangement eénabled the court to absorb more easily
the operating costs associated with long-distance telephone
calls. Because New Jersey had access to this type of sys?em,_the
question of call-initiation was resolved with little difficulty.
It was decided that the cost was too much, however, in Alamosa
because it, as well as the Boulder and Denver districts, did not
have access to a WATS system. The judges in Alamiosa required the
moving party to initiate the conference call. However, other
possibilities exist to cope with long-distance calls. For exam-
ple, in Denver District Court and Boulder where the courts initi-
ated the calls, the courts generally placed the call collect.

(In the Washington State Court of Appeals, the court used 3 flat
fee rate in billing each attorney for long-distance calls. )

3 Because the prosecutor is often located in the courtroom,
setting up the conference call involves dialing only one number,
a simpler procedure than setting up a call with at least two out-
side parties.

4 State of Washington's Rule of Appellate Procedure 17.5(c2 on
telephone argument states that "(T)he expense of the call W}ll be
shared equally by the parties, unless the appellate court dlrgcts
otherwise in the ruling or decision on the motion." In practice,
"(T)he cost of a telephone argument, usually $10.00, is borne ?y
the moving party or the party who requests telephone argument if
the moving party appears in person. This charge represents ap-
proximately one-half hour's conference time on the court’s'SCAN
system." (Correspondence to Paul Nejelski [former ABA'Acylon
Commission staff director] from Michael F. Keyes, Commissioner,
The Court of Appeals of the State of Washington, Division III,
dated September 14, 1979.)
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Characteristics of telephone hearings. - The conduct of tele-

phone hearings was similar to in-court hearings. The judge in-
troduced the case, maintained control over the hearing, and gen-
erally the moving party first presented his or her argument.
Each attorney identified him or herself prior to speaking. Be-
cause voices cannot always be readily identified without visual
contact, attorney identification enabled the court reporter to
identify each speaker for reporting purposes.

Self-identification prior to speaking was not always suffi-
cient. Poor audibility, as well, sometimes frustrated court re-
porters in their effort to record the exchaages clearly. The
result in both test states was that an overwhelming number of
court reporters believed that telephone hearings were more diffi-
cult to record than in-person hearings.

Another notable difference of telephone hearings was their
length. As found in both New Jersey and Colorado, the average
telephone hearingswas often shorter in duration than the average
in-court hearing. :

The role of equipment. Regular and effective use of tele-
phone procedures by the judge and staff required that appropriate
equipment be available. The minimum equipment requirements
inclpde a six-button telephone with a conferencing capabil-
ity. The lack of a conferencing capability in the courthouse

3 Based on data collected on individual motion hearings in
Denver District Court, the average amount of time taken in single
motion hearings is 12.7 minutes during telephone conferences and
15.5 minutes during in-court sessions. The time for multiple mo-
tion hearings is 16.2 and 19.1 minutes, respectively.

6 In addition to the basic equipment requirements of a tele-
phone with conferencing capabilities (and a speakerphone), there
are a variety of equipment devices available to the courtas wish-
ing to implement telephone conferencing. For example, on the
market today are automatic dialers and speed calling features
that allow attorneys' telephone numbers to he stored in a memory
unit, amplifiers—-used if the transmission sound is weak due to
multi-party calls, and signaling ~quipment, e.g., from the sec-
retary's desk to the judge's desk. Also available are portable
telephone conferencing units. The portable units can be connect-
ed to telephone outlets in different rooms rather than be at-
tached to a particular telephone line.

Recently introduced is the tall, cylindrical-shaped micro-
phone. Whereas speakerphones are most adaptable in judges' cham-
bers, this microphone can be used in courtrooms with high ceil-~
ings susceptible to poor voice transmission. These and other
auxiliary items are available from American Bell as well as ap-
proximately 1,500 independently-owned companies offering tele-~
phone conferencing equipment for purchase or lease.
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does not preclude the use of telephone hearings; it does mean,

however, that the attorney must then initiate the call or that

the assistance of a conference operator must be obtained by the
court staff member responsible for the call.

A speakerphone, which amplifies the voices throughout the
room, allows the court reporter to hear and record adequately the
proceeding. In addition, this device enables the judge greater
freedom of movement when listening to the argument. A microphone
picks up the voice of the judge (and other participants appearing
in the courtroom or chambers) and conveys it to the parties on
the telephone.

Most conferencing equipment allows staff members who set up
the conference calls to place one party on hold while dialing the
next party from a separate line. This ability to altgrnate.be-
tween lines,7however, did not exist in all of the project sites
in Colorado-. For example, in the Denver District Court, the
division clerk dialed the number of the first party, put them on
the line, and then depressed the button and dialed the second
telephone number. This type of equipment did not allow a separ-
ate conference between the judge and one of the telephone par-
ties, unless the other party hung up.

Each equipment configuration described above presents few
problems, but only if the staff, as well as the judge, under-
stands the set-up in place and is aware of how it operates.
Technical problems, although few, arose for the staff members
responsible for setting up the hearings in the project courts.
When problems did occur, they generally included disconnections
and poor volume. Well over one-half of the staff members who
were asked about possible problems with the equipment stated that
problems rarely or never occurred during the conduct of a tele-
phone hearing. Only a few stated that these types of problems
always or often occurred.

Conclusion

The pilot courts demonstrated the feasibility of conducting
a wide range of business on a regular basis. In both civil and
criminal courts, telephone hearings proved to be a suitable meth-
od for handling a variety of non-evidentiary hearings in urban,

7 There were several reasons why a more sophisticated confer-
encing system was not installed in all Colorado locations. Fore-
most, a simpler and, therefore, more economical system was pre-
ferred because the project, which paid for the installation and
operating changes during the test period, was to be supported
chiefly by grant funds. Secondly, a more complex system had peen
previously installed in some Colorado state agencies and received
unfavorable reactions from the users. The telephone company,
therefore, decided to forego temporarily the installation of this
system, the Comkey, in the courts.
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suburban, and rural court settings. The ability of the courts to
resolve a broad range of matters reflected in large measure their
?ffort to dgsign and implement procedures to govern the schedul-
ing, arranging, and conducting of the hearings. Clearly, the
procedures took into account the needs of the participants in
these particular jurisdictions. Some other jurisdictions may
w;sh to adopt all or part of the procedures used in the test
sites, the experience of Colcrado and New Jersey raises a more
genergl observation. The ability to implement the innovation and
test its purported advantages first required judges and court
staff to design procedures that made the telephone hearings or-
dgrly, convenient, and congruent with existing practices. The
w;lllngness of the judges and staff to think through the implica-
tions of conducting court hearings by telephone provided the es-
sentlial foundation for the subsequent assessment of specific
hearings by attorneys, judges, and staff.
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CHAPTER III
ATTORNEYS' REACTIONS TO TELEPHONE HEARINGS

Introduction

Changes in court procedures intended to reduce cost and
delay are traditionally assessed in terms of objective, system-
level measures. Yet, as Church (1982) argues, this approach
leaves open the question of how the putative reform affects other
key factors, such as attorney satisfaction, the quality of repre-
sentation, and fairness.

Attorneys were the key subjects in this study because they
were in a better position to estimate time savings, cost savings,
and the effectiveness of representation than other participants.
Judges have only indirect knowledge of the lawyers' time savings
and little or no information on corresponding cost savings that
are passed on to litigants and criminal defendants. Judges can
assess the quality of the proceeding from their vantage point but
they cannot gauge how the lawyers view the proceeding. Litigants
are frequently not present at court proceedings and, hence, gen-
erally lack the information on which to assess the quality of
telephone hearings. Defendants in criminal cases may be present
but their general lack of participation in most hearings lessens
their ability to detect the possible effects associated with the
implementation of this innovation. For all of these reasons, the
preponderance of the systematic empirical information in this
study was based on structured interviews with civil and criminal
attorneys in the Colorado and New Jersey tests sites.

Survey Design

Interviews with both the civil and criminal attorneys were
conducted by telephone. A total of 1,517 interviews were con-
ducted during the projects; 734 interviews were with attorneys
who had participated in at least one telephone hearing and 783
were with those who had participated in only in-court hearings
during the study period.

Two distinctive survey designs were utilized. The first de-
sign solicited responses about telephone hearings in general.
That is, attorneys were asked to compare, for example, the qual-
ity and cost of telephone hearings to in-court hearings. Attor-
neys who had never participated in a telephone hearing were asked
to estimate how telephone hearings would compare to in-court
hearings along these same dimensions.

The second type of interviewing procedure involved an inten-
sive survey of attorneys who had participated in either a
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te}ephone hearing offered in selected courtrooms in Denver Dis-
trlct‘Court or an in-court civil motion hearing offered in the
Court s other courtrooms within a one-month period.f Trained
1nt?rv1ewer§ went to the courthouse each day and monitored the
motlon‘hgarlngs: In this survey attorneys were questioned about
a specific hearing in which they had recently participated
Questions were @odeled after those used in the former desién but
rather than g1v1ng'comparative assessments, attorneys were aéked
to evaluate a particular hearing, regardless of whether it was
condgcted by telephone or in person. No mention of telephone
hearings was made. (This survey is hereinafter referred to as
the Denver District Civil Court Survey.)

The questionnaires in both desi i
_ gns contained open and clo
epded questions. T@e most common question format £as a five-Sed
€o+nt Likert scale with options ranging from "agree strongly" to
disagree strongly” or parallel responses.

Research Issues

The intent of the attorney i i
! i Y lnterviews was to answer ke
g:::;;gns cgnzﬁrnlng the quality and suitability of telephoge
s an e cost implications associated with th -
dure. These questions included: S TieW proce

(1) How satisfied are the users (i
' : l1.e.,, attorneys who parti-
Cipated in telephone hearings) wiéh the prgcedureg

(2)  Does telephone conferencing affect the i
ect ual
hearing? q ity of the

(3) What factors, includin i
g the quality of the hearings
are associated with the attorney's de isfac—
tion with the innovation? Y gree. of satlsfac

(4) Are split hearings (i.e., one attorney on t
and the other one in chambers) viewedyany d?gfziisggsne
from telephone hearings where all counsel are on the
telephone?. Do those on the telephone feel that they
are at a disadvantage? Are they more likely to be dis-
satisfied with the procedure?

(5) What are the time savings?

1

In Denver, telephone hearings were offered it
in-court hearings) in selected courtrooms onlyfigh:dgéggggizo
courtrooms continued to offer only the traditional in-court g -
proach, Thig procedure was followed to achieve an approximat?on
of the classical experimental research design. Because Denver
randomly assigns cases to different courtrooms, the courtrooms in
which telephone conferencing was tried constituted an exﬁeriment—
al group, and the other courtrooms a control group. '
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(6) Are there cost savings to civil litigants and criminal
defendants?

(7) Do criminal attorneys see telephone hearings as
advantageous or disadvantageous to defendants?

(8) Do users view telephone hearings any differently than
those who did not participate in the telephone

hearings?

(9) Are the reactions of attorneys practicing in one court
different from those practicing in other courts?

Are the views of civil litigators concerning telephone
conferencing's effects different from those of criminal

attorneys?

Findings

Satisfaction. A persistent finding from all the surveys was
the reported satisfaction with telephone conferencing by a high
percentage of attorneys who participated in one or more hearings.
The Colorado and New Jersey civil and criminal hearings data in-
dicated that 85 percent (627/734) of the attorneys were "very
satisfied" or "satisfied" with the procedure. Table 3-1 presents

the data from these surveys.

(10)

Most of the attorneys expressing dissatisfaction with civil
telephone hearings had participated in hearings in the New Jersey
pilot courts and in Denver. An explanation for this may be the
nature of the pilot tests themselves. That is, unlike Alamosa
and Boulder where attorneys selectively chose to participate by
telephone, both Denver and New Jersey courts implemented tele-
phone hearings on a more regular basis. The fact that telephone
conferencing was used more extensively and used presumptively to
handle certain motions in these courts most likely increased the
chance of finding some attorneys who would be dissatisfied with

the procedure.

As Table 3-1 indicates, overall satisfaction levels ex-
pressed by attorneys participating in criminal telephone hearings
were higher than those expressed by attorneys participating in
civil telephone hearings. The reason for the high satisfaction
levels here may also be a result of the judges offering telephone
conferencing on a selective basis for matters of limited complex-
ity. Additionally, because of concerns for defendants' constitu-
tional rights, the judges were hesitant to imprnse telephone hear-
ings on unwilling attorneys. This, of course, serves to elimin-
ate yet another opportunity for an attorney to be dissatisfied

with telephone hearings.

2 The dissatisfaction of attorneys participating in criminal
telephone hearings is difficult to explain because only six ex-
pressed dissatisfaction with the procedure.
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Table 3-1
Attorney Satisfaction with the Conduct of Telephone Hearings

Colorado Attorneys

) . Civil Criminal
Satisfaction Level Number Percent Number Percent
Very Satisfied 214 54.5 27 67.5
Somewhat Satisfied 121 30.8 12 30.0
Neither Satisfied

nor Dissatisfied 3 0.8 1 2.5
Somewhat Dissatis-—

fied 33 8.4 0 0
Very Dissatisfied 22 5.5 0 0
Totals 393 100.0 40 100.0
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New Jersey Attorneys

. ' Civil Criminal
Satisfaction Level Number Percent Number Percent
Very Satisfied 131 52.6 27 51.9
Somewhat Satisfied 77 30.9 17 32.7
Neither Satisfied

nor Dissatisfied 2 0.8 2 3.8
Somewhat Dissatis-

fied 27 10.8 5 9.7
Very Dissatisfied 12 4.9 1 1.9
Totals 249 100.0 52 100.0
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The Denver District Civil Court survey presented corrobora-
tive evidence that telephone conferencing did not produce attor-
ney dissatisfaction. According to Table 3-2, there was no sta-
tistically significant difference between the satisfaction that
attorneys who participated in telephone conference calls had with
the "way in which the hearing was conducted" and the satisfaction
of those who participated in in-court proceedings. That is, tel-
ephone conferencing did not make an attorney any more gr less
satisfied than if the matter had been argued in court.

This general finding was based on a comparison of all hear-
ings conducted by telephone conference with all hearings con-
ducted in person within the time frame of the study period. As a
result, it did not answer questions about the respective satis-
faction levels with particular subsets of motion hearings (e.g.,
highly contested summary judgment motions in "high stakes"
cases). The basic reason why such subsets were not compared was
that the total number of hearings is not sufficiently large to
permit such refined breakdowns. However, this general finding
was maintained when other factors were introduced and overall
comparisons were made from the survey data.

There are several conditions under which a telephone hearing
might be more (or less) satisfying than an in-court proceeding.
Hence, the overall satisfaction with telephone conferencing may
mask the special circumstances when the innovation is deemed un-
satisfactory. For this reason, satisfaction was more closely ex-
amined by taking into account the following eight variables:

(1) oOutcome of the hearing - winners vs. 1osers.4 This
distinction may reveal if losers are more dissatisfied
when their motions are denied under the new procedure.
As expected, attorneys who won their motions were more
likely to be satisfied with the hearing than were
attorneys who lost. However, winners in in-court hear-
ings were no more satisfied than winners in telephone
hearings and losers in telephone hearings were no more

3 The data from the Denver District Court survey were analyzed
with the use of the Chi-square test of significance. All find-
ings in which the observed Chi-square value had a greater than
0.05 were considered to be non-random. If a pattern emerged from
the application of the Chi-square test, a contingency correlation
coefficient was then applied to determine the strength of the as-
sociation.

4 Attorneys were divided into two groups: (1) winners, and

(2) losers, based on the following criteria: (1) an attorney was
determined a winner if he/she filed the motion and the motion was
granted, or if opposing counsel filed the motion and the motion
was denied; (2) an attorney was determined to be a loser if he/
she filed the motion and the motion was denied, or if opposing
counsel filed the motion and the motion was granted.
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Table 3-2

Attorney Satisfaction Under Different Hearing Modes

Denver District Civil Court Survey

Experimental Courtrooms

Control Co
Telephone Hearings urtrooms

In-Court Hearings

|
satisti |
atisfied 89.8
o cies ; 87.9
issatisfied 10.2
l 1201
|
I
rotal |
otals 100.0
; N=59 N=182 N=241
|
l

Chi—gquare of 0.03 significant at .86
Contingency Coefficient = ,03

The question was: In general, h i
. : + how satisfied were ¢l
way the hearing was conducted? Were you: YOU WEER the

1. Very satisfied

2. Somewhat Satisfied

3. NOT SURE

4. Somewhat Dissatisfied
5. Very Dissatisfied

(For purposes of analysis, the above categories were collapsed

into two categories, satisfied and d i
SURE" responses were excluded. ) issatisfied, and the "NOT

28

B 20 e S S

dissatisfied than losers in in-court hearings. (Data
supporting this ccnclusion and the inferences made
about the other seven factors are available in Appendix

E.)

(2) Number of motions - single vs. multiple motions. This
factor might indicate whether participants in hearings
involving more than one motiop are more dissatisfied
when they argue by telephone. However, our findings
indicate that this distinction makes no difference in
attorney satisfaction with the way in which either type
of hearing was conducted.

(3) Type of motion - substantive, procedural, or discover-
related. This categorization should indicate whe-
ther attorneys are more dissatisfied when they have to
argue substantive motions by telephone. Although there
was slight variation in attorney satisfaction between
each type of motion argued, the level of satisfaction
was the same for telephone and in-court hearings for
each type of motion.

(4) cConfligt - contested vs. uncontested motions.7 This

5 With the exception of this factor, the Denver District Civil
Court findings reported here were based on hearings involving
only one motion.

6 The three general categories included the following kinds of
motiong: (1) "substantive" category included motions to dismiss,
to strike, for summary judgment, for judgment, for preliminary
injunction/temporary restraining order; (2) "procedural" category
included motions to continue, for extension of time, to amend, to
consolidate, to join parties, to intervene, to sever, for stay,
for change of venue, for default judgment, to vacate, to withdraw
as counsel, to quash, for substituted service, other miscellane-
ous; (3) "discovery-related" category included motions to compel,
for protective order, for sanctions.

7 This distinction was based on the attorneys' assessment of

the degree to which the motion was contested. Contested refers
to situations where the respondent said the motion was "very con-
tested" or "somewhat contested" and uncontested refers to situa-
tions where the respondent said the motion was "somewhat uncon-
tested" or "very uncontested". However, prior to interviewing
attorneys, the research staff used certain "objective" criteria
to eliminate those attorneys who participated in "uncontested"
hearings. "Uncontested" was defined as hearings in which only
one attorney appeared or if only one attorney argued the motion.
In addition, a number of completed interviews were excluded from
the analysis when attorneys responded that the procedural motions
(evg.y to continue) were "very uncontested" and that their
chances for prevailing on the mction were either very good or
very poor.
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to be dissatisfied. our f£indings indicated that

this was not the case. Attorneys who saved the least
amount of travel and time by handling a motion by tele-
phone were Jjust as likely to be satisfied with tele-
phone hearings as were those who saved considerable

travel and time.

The results indicate that under none of these eight condi-
tions is the satisfaction different for hearings condfﬁted by
telephone from that for hearings conducted in person. Thus,
satisfaction with telephone hearings was not limited to special
circumstances but occurred under the variety of conditions that
arose when the courts offered telephone hearings on a regular

basis.

Quality of the hearings. The Denver District Civil Court
survey provided perhaps the most valid test of telephone confer-
encings's effects on the quality of the proceedings. Again, the
reason for this was because rather than asking attorneys to make
general comparisons of telep..one hearings to in-court hearings
or to estimate how telephone hearings might compare to in-person
hearings, they were asked to assess a particular hearing in which
they had recently participated. Attorneys were asked to assess