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Table C-10-1

Relationship to Other Charges and Cases-~~Robbery

(In percent of persons arrested)

To Other Charges in Case

No relationship

Sample event dropped in
part due to plea to non-
sample event charges in

‘this case

Guilty plea to sample event
due to dismissal of non-
sample event charges in
this case

Other effect

No other charges in this
case

Total

To Concurrent Cases

No relationship

Sample event dropped in
part due to plea in other
case

Guilty plea to sampla event
in part due to dismissal in
other case

Other effect

No concurrent cases

Total

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted

1 (100) 1 (100)

4 - 6 -

3 (100) 10 100
1 - 2 (50)
191 50 181 30
200 50 200 34
E4
1 (100) 1 (100)

4 - 3 -

3 (109) - -
1 - 3 (100)
191 50 190 44
200 50 200 34
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Relationship to Other Charges and Cases--Rurglary

Table C~10-2

(In percent of persons arrested)

To Other Charges

No relationship

Sample event dropped in
part due to plea to non-
sample event charges in
this case

Guilty plea to sample event
due to dismissal of non-
sample event charges in
this case

Other effect

No other charges in this
case

Total

To Concurrent Cases

No relationship

Sample event dropped in
part due to plea in other
case

Sample event dropped in
part due to conviction in
concurrent case

Guilty plea to sample event
in part due to dismissal in

other case

Guilty plea due in part
to reduction in other case

Other effect
Unclear
No concurrent cases

Total

Jacksonville San Diego
Percent Perxcent
Number Convicted Number Convicted
7 100 5 60
1 (100) 7 -
3 (100) 5 100
- - 1 (100)
189 68 200 53
200 70 219 53
9 100 8 88
1 - 11 -
2 - - - -
4 (100) 7 100
- - 1 (100)
3 (67) 3 (100)
- - 2 (50)
181 69 186 52
200 70 219 53
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Relationship to Other Charges and Cases

Table C-10-3

Felony Assault——stranger—to—Stranqer

(In percent of persons arrested)

To Other Charges in Case

No relationship
Sample event dropped in
part due to plea to non-

sample event charges in
this case

Guilty plea to sample event
due to dismissal of non-
sample event charges in
this case

Other effect

No other charges in this
case

Unclear
Total

To Concurrent Cases

Ho relationship
Sample event dropped in

bart due to plea in other
case

guilty prlea to sample event
in part due to dismissal

in other case

Other effect

No concurrent cases

Total

Jacksonville
Percent
Number Convicted
2 (100)
_26 54
1 100
29 59
29 59
29 59
C-3

San Diego

Percent
Number Convicted
2 (100)
1 (100)
34 50
37 54
1 (100}
36 53
37 54



Table C-11-1 (continued)

Table C-11-1
< ; “m
Convictions by Robbery Type--McClintock Codes* é; ;0 s
§ Convicti
{ (?25 DY Robbery Type-~McClintock Codes#*
H percent of Persons arrested) :

(In percent of persons arrested)

Robbery of persons in Jacksonville San Diego i
charge of valuables as Percent Percent §
part of their employment Number Convicted Number Convicted ;k Jacksonville g
! an Diego
i Percent
In transit 3 - 10 40 : Number Convi Percent
| Robbery after previous T ——=cted Number  convicteg
Carried during every-day association (e g
. "2
employment 1 (100) 3 (67) friends, lovers, workmates)
l ==« fOoTXmates) 7
In shops, banks during ' oth 43 4 _
working hours 83 70 44 36 i ==er 1
On business premises » No actual overt attempt ’ B
following illegal entry 3 (67) - - g Or conspiracy or accessory
onl
Robbery in open or public 3 ‘lLAL‘"-—-——~———__~___~____ 2
places following sudden attack ; Unclear - 8 -
i
Male victims in open 51 31 64 25 % Total : 10 60 5 _
9 22 14 71 ; 200 50 200
} *Codes are 34
; adapted .
P from McClintock and Gibson, Robbery in Londo (19
s ndon 61), p. a3,

Female victims in open

Male victims in public but
enclosed areas (i.e., public
restroom, hotel hallway) 12 42

9

Robbery on private premises

By offenders who knock and
forcibly enter 9 56
By housebreaker subsegquently

disturbed by member of

household 1 (100}

By offenders who enterxr
house without permission 1 -

Robbery after short
association

i
20 :

Of victim decoyed by
prostitute 9 22

Of prostitute by client

= U
1

Of victim in street or in

car following preliminary

association 5 40
by

14 57

Of victim in vicinify of
bar after drinking with
offender 3 (33) 1
After going home together 5 - f?%

R T—
N
o>ttt

A gt
G

CONTINUED ON NEXT PAGE
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Table C-11-2

Convictions by Assault Type--McClintock Codes

Felony Assault—--Stranger-to-Stranger

(In percent of persons arrested)

Disputes in street
Disputes on highway
Disputes in bar or cafe
Sexual offenses
Miscellaneous attacks
Civilians interviewing
to prevent crime or

apprehend criminals

Total

Jacksonville San Diego

Perxcent Percent
Number Convicted Number Convicted

4 (100) 11 55

1 - 1 (100)

10 60 7 57

13 46 17 47

1 (100) 1 (100)

29 59 37 54

69

u
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Table C~11-3

Weapon Carried or Implied by Defendant--Robbery

(In percent of persons arrested)

Jacksonville San Diego
Percent Percent

Carried and Seen Numbexr Convicted - Number Convicted
Handgun 54 60 25 44
Rifle or shotgun 5 80 4 (75)
Knife 13 85 22 64
Bottle 2 - - -
Club or blunt
instrument 2 {100) 6 17
Liquid 1 {100) - -
Other weapon 1 - 2 -
Implied
Handgun 5 100 6 83
No weapon Seen or Implied 29 40 83 36
Unclear 7 43 16 19
Total 200 50 200 34

[ J
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Table C-11-4

Force Applied in Robbery By Defendant

(In percent of persons arrested)

- Jacksonville
Percent
Numbex Convicted
Locked victim up, forced
victim to lie on floor 14 86
Threw something at
victim and missed 2 (50)
Tied up or gagged victim 24 42
Pushed victim arocund or
knocked victim down 16 44
Kicked victim or beat
victim with fists 8 25
Clubbed or hit victim
with something - -
Cut or knifed victim 1 -
Shot and hit victim - -
Hit victim with auto 5 80
Unclear 11 27
No force used 108 55
200 50

Total

San Diego
Percent
‘Number Convicted

9 67

1 (-)
13 23
35 49
10 30

6 67

l P

5 40
20 10
100 29
200 34
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Table C-11-5

Mos? Serious Type Force Used By Any
Participant in Case as a Whole-~Robbery
(In percent of bersons arrested)

Jacksonville San Diego
Percent
Percent
Number Convicted Number Convicted
Locked victim up, forced
victim to oie on floor 18 67 12
_ 42
Threw something at victim
and missed 2
- 1 -
Pushed victim around,
knocked victim down 39 28 23
17
Kicked victim or beat
victim with fists 24 29 54
4 37
Clubbed or hit victim
with something 14 43 18
| 33
Cut or knifed victim - 11
- 36
Shot and hit victim - 1
- (100)
Other 7 57 7 14
Unclear -
- 3 -
No force used 8
8 60 62
42
Total - 200 50 200 34
C-9
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No loss

$1-20

521-50

$51-100
$101-200
$201-500
$501-1,000
$1,001 or more

No information

Total

Table C-11-6

Dollar Loss--Robbery

(In percent of persons arrested)

Jacksonville San Diego %
Percent Percent i
Number Convicted Number Convicted
16 19 25 32 :
25 48 34 18 %
22 59 25 36
33 42 36 47
24 50 30 20
25 80 19 47
8 75 15 40
11 55 3 {(67)
3 —= 13 3L =
200 50 200 34 L
T

T
Tala

Number of Offenders and Victims--Robbery

Table C-11-7

.

Of fenders

1 offender

2 offenders

3 offenders

4 or more offenders

Uncleax

Victims

1 victim

2 victims

3 or more victims
Unclear

Overall

(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Number Convicted Number Convicted
61 51 63 32
63 56 78 45
34 56 35 23
35 34 21 19
7 - 3 -
162 47 164 30
13 54 28 61
17 59 1 -
_8 = 3 —= .
200 50 200 34
&
-
C-11



Table C-11-8

Type of Premise-~Burglary
(In percent of persons arrested)

e ey ma

Jacksonville San Diego
Percent Percent
Numbexr Convicted Number Convicted
Single family dwelling 62 66 76 Al
Duplex 1 (100) 15 40
Apartment 31 58 37 32
Hotel - - 11 36
Other residential 8 88 4 (75)
Bar-restaurant 8 88 15 67
Warehouse or industrial 17 71 5 o0
Retail store 16 80 11 73
Pharmacy 5 60 7 43
Other commercial 45 69 20 55
Church 1 (100) 9 44
Schools-libraries 3 (100) 4 (50)
Other public buildings 3 {(67) 3 (100)
Unclear - - 2 J—
Overall 200 70 219 53

e Ao o

s s s,

S,

e s e

Sleep
Restroom

Consent of owner
Claim of right
Other

Total

Table C-11-9

Non-Theft Reasons Claimed
for Entering Premises——Burgiary

Jacksonville
Percent
Numbexr Convicted
1 (100)
3 (67)
2 (50)
2 -
18 72
24 75
C-13

San Diego
Percent
Number Convi.cted
3 20
2 (50)
5 20
2 (50)
13 46
27 37
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. Table C-11-11

Table C-11-10 v \
Property Recovered--Burglary . it : h Dollar Loss--Burglary
(In percent of persons arrested) ; (In percent of persons arrested)
J i :
Jacksonville San Diego ' aCksonV;ii:ent san Dlego t
Percent Percent : | . er?en
Number Convicted ‘Number Convicted Numbe x Convicted ~ Number Convicted
No loss 76
All recovered 32 69 34 59 75 82 49
$1-20 3
Some recovered 33 76 38 50 ] 67 10 50
' $21-50 9
None recovered 18 33 27 26 33 11 64
$51-100 7 71
Money taken from » 7 14
defendant(s) at arrest, : $101-200 9
: 67
unclear if was part of 12 58
stolen property 1 - - - | $201-500 24 67 17 53
Getaway not complete, $501-1, 000 10 20 - o
property never actually
lost 32 84 33 82 ; $1,001 or more 24 75 08 43
Other - - 2 (50) ; No information 38 66 30 63
Nothing taken 76 75 81 49 S , S Total 200 70 219 .
Unclear if property F 'i
recovered 8 25 3 (33) |
Total 200 70 219 53 ;
;.
¥
£
& £}
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Table C-11-12
' Table C-~11-13

A it

Anyone in Building or Confronted?--Burglary. i ; ﬁT
(In percent of persons arrested) ! 3 e Number of Offenders--Burglary
f (In percent of persons arrested)
Jacksonville San Diego v
Percent Percent i Jacksonville San Diego
In Building Number Convicted Number Convicted ‘ Percent Percent
Offenders Numbex Convicted = Number Convicted
Yes, someone was in
building 35 60 40 53 : ! 1 offender 72 68 84 52
No one was in building 165 72 168 52 ; , 2 offenders 71 75 53 74
Unclear - - 11 55 é 3 offenders 20 85 16 56
i
; 4 or more offenders 19 42 9 56
Confronted o Unwitnessed burglary 9 67 45 36
Someone was confronted Unclear 9 67 12 17
by defendant 24 54 22 50 7
g : Total 200 70 219 53
Someone was confronted {
by defendant and other g
suspect 4 (50) 1 (100) !
N A P ‘
Someone was confronted e | P
by other suspect only - - 2 - i j S
No one was confronted 172 72 190 54 ‘ )
Unclear - - 3 33) i
Overall 200 70 219 53
{
‘ E
- ! »
by 28
(i
Ry i i\/?. “3 ’
c-16 Cc-17
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Table C-11-14 . ? ! - Table C-11-15
i ;‘_: g:_/
Number of Offenders and Victims . Where Assault Occurred .
Felony Assault--Stranger-to-Stranger ‘ i Felony Assault--Stranger-to-Stranger
(In percent of persons arrested) ; ! (In percent of persons arrested)
Jacksonville San Diego , Jacksonville San Dbiego
Percent ) Percent ; Percent Percent
Offenders Number Convicted Number Convicted i Outside Number Convicted Number Convicted
52 Street-sid 1k 7 7
1 offender 24 68 21 e ewa 5 14 50
60 . Parki lot 2 100 3 -
2 offenders 2 (50) > : arking lo (100)
- 0 60 ] Highwa 3 33 1 100
3 offenders 3 1 . ghway (33) ( )
- - 1 - Park - - 2 (50)
Unclear |
Other open space 1 (100) - -
o Inside building
n Victims »
1 victim 23 61 28 61 | Store 1 (100) 1 (100)
2 victims 2 (100) 6 >0 ' Bar, club, etc. 10 60 9 56
- s ‘ . Hotel, mot - - 2
4 or more victims _4 £25) -3 —— - ' otel, motel 100
Overall 29 59 37 54 ! Other commercial building 2 - - -
5 ; Victim's house - - 2 (50)
;
§ \ Defendant's house 2 (50) - -
? .
i Bus - - 1 (100)
P
¥
b Cab - - 1 (100)
I
- Other 1 (100) 1 -
[ —_— — —_— —
s Total 29 59 37 54
; B
;'
(O | ﬁ;
J c-19
c-18 {
|
|
{
§

= et i et
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Table C-11-16

r—

| Provocation Felony Assault--Stranger-—to-Stranger
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
i Convicted
Provocation (Prosecuticn) Number Convicted Number
1 (50)
Yes, physical 3 (33)
Yes, threat or other ) , 100
‘verbal -
victim stole from L (100) ) )
defendant
21 52 30 57
No
100 3 -
Unclear 4
Provocation (Defense)
88
50 8
Yes, physical 6
ther
Yeigazéreat e 1 (100) 6 67
ve
8 63 11 36
No
12 42
Defendant did not say 11 46
100) - -
Unclear 3 (
54
Overall 29 59 37
c-20
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Table C-11-17

Dynamics of Dispute Felony Assault--Stranger-to~-Stranger
(In percent of persons arrested)

Jacksonville San Diego
Percent - Percent

Who First Verbally Numbexr Convicted Number Convicted
Combative?
Defendant 8 63 20 55
Someone with defendant - - 2 (100)
Victim - - 4 (75)
Someone with victim - - 1 (100)
No one 11 55 7 43
Unclear 10 60 3 -
Who First Physically
Defendant 20 65 30 53
Someone with defendant 3 - 3 (100)
Victim 2 (50) - -
No one 1 (100) - -
Unclear 3 (67) 4 (25)
Number of Episocdes
1 24 63 23 48
2 5 40 10 90
3 - - 1 -
Unclear ’ - - 3 -
Disagreement as to Prose-
cutor's Version of Events
No | 18 72 16 44
Defendant 5 20 13 62
Witnesses 1 (100) - -
Unclear _5 _40 _ 8 _63
Overall 29 59 37 54



Presence of Weapons and Use of Force

Table C-11-18

Felony Assault--Stranger-to-Stranger

(In percent of persons arrested)

Weapons Present

Handgun

Rifle or shotgun
Knife

Bottle

Club or blunt
instrument

Auto
Other weapon
None

Total

Force Applied

Pushed victim around,
knocked victim down

Kicked or beat victim
with fists

Clubbed or hit victim
with weapon

Stabbed or cut victim
Shot and hit victim
Hit victim with auto
Other

Unclear what force used
No force used

Total

oo

o e R

-

@ R

Jacksonville San Diego
Percent Percent
Numbexr Convicted Number Convicted
14 50 2 (100)
2 (100) - -
6 67 14 36
3 (67) 2 (100)
2 34 8 75
1 (100) 6 67
- - 2 -
- - 4 (25)
{
29 59 37 54
|
- - - - !
|
i
- - 4 (50) i
7 57 8 88
4 (50) 11 36
4 (25) 1 (100)
- - 4 (50}
10 60 1 -
4 (100} B (50)
i
29 59 37 54
Cc-22
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Table C-11-19

Injury to Victim(s)
Felony Assault--Stranger-to~Stranger

(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Nunber Convicted Numbexr Convicted

Hospitalized 7 29 10 70

.At least one victim

treated and released but

no one hospitalized 6 50 11 55
Minor injuries only 1 (100) 7 57

Not injured 15 73 9 33
Overall 29, 59 37 54
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Table C-14-1 ‘
Identification Attempts--Robbery ’w ) — Table C-14-1 (continued)
Jacksonville . San Diegzmb ] R Identification Attempts--Robbery
Number o er o R
Number of Identification Number of Identification Jacksonville San Diego
Identification Attempts Ending Identification Attempts Ending Number of Number of
Within One Hour Attempts In Conviction Attempts In Conviction Nun‘lszzr oj.:' Identification Number of Identification
Identification Attempts Ending Identification Attempts Ending
Positive ID made 70 43 75 35 Over 6 Hours Attempts In Conviction Attempts In Conviction
V-W knew D 8 2 1 - ‘ ’ Positive ID made 5 1 4 1
Tentative ID made 2 1 - - : V-W knew D 1 - - -
D found not the . ‘; Tried but no ID
robber 1 - 3 - made 2 1 1 -
Tried but no ID ; Other 2 1 - -
made 7 5 3 -
) . ; Total 10 3 5 1
Other 3 = "
Total 91 53 84 35 ‘ Total Field
Identifications
In 1-2 Hours Positive ID made 95 91
Positive ID made 16 9 12 6 | B
: V-W knew D 12 - 1 -
V-W knew D 1 - - = ! .
- : : Tentative ID 4 - - -
Tentative ID mad 2 - - - i ‘ 2 .
entative e <= ; . Tried but no ID
Tried but no ID L , e o made 15 - 8 -
5 _ ,
made . D found not the
Other 2 1 - - j robber 1 - 3 -
1
Total 23 11 14 6 ' 3 Other 11 - -1 -
| : Total 138 - 104 _
In 2-3 Hours
Positive ID made 4 2 - - Photo Lineups
V-W knew D 1 - - - k Positive ID made 40 30 24 18
¢ |
Tried but no ID [ : V-W knew D 1 - 4 2
d 2 1 1 - ' .
made Tentative ID 2 2 6 5
Oth 2 1 - = ‘
er _— _— — —— : D found not the
Total 9 4 1 - j robber 4 2 - -
! V-W make conflicting
In 3-6 Hours 5 ID's 1 1 4 3
Positive ID made 4 2 - - E Tried but no ID 16 7 31 13
V-W knew D 1 - - - . Other 2 1 1 1
Tried but no ID . . ; Total 66 43 70 42
made 2 - !
T | CONTINUED ON NEXT PAGE
Other 2 1 _ — o i P
Total 9 4 1 - i (.
C-24 ‘ CONTINUED ON NEXT PAGE §
; c-25
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Table C-14-1 (continued) . ; < Table C-14~2
s . {0 [ s
Identification Attempts--Robbery . o i‘ ;1 Multiple Identification Attempts--Robbery
" .
Jacksonville San Diego ; Jacksonville San Diego
. Nuxf\bgr og . s Ngxf\?c.ar o? : ; Number of Multiple Number of Multiple
Nurflber of Identlflcatlc?n Numb. ier of Identi 1cat1c?n " ] Identification Attempts Identification Attempts
Identification Attempts Ending Identification Attempts Ending ‘
Photo Book Attempts In Conviction Attempts In Conviction i f Field ID and photo
3 lineup ) -
Positive ID made 5 2 - - i i
a - i Field ID and other 2 9
V-W knew D 1 ﬁ .
Tried but no ID 3 1 1 - Photo lineup and
Asked and refused 1 - - - ‘ live lineup 1 15
Other _2 1 - = Photo lineup and
Total 12 4 1 - ,& other 3 1
‘ Other multiple attempts 2 -
Live Lineup .‘ —_—
f
Positive ID made 4 2 13 11 Total 17 o5
V-W knew D 1 - - -
Tried but no ID 3 1 17 7 .
Reason for Second or Third Attempt
Other 2 1 _ _— - oY
S !
Total 10 4 30 18 )
Number of Positive Number of Positive
Attempts Identifications Attempts Identifications :
v~-W Spots D After :
6 Hours i Second or third
Positive ID made 8 3 5 - 5‘ attempt to get ID S 4 19 15
vV-W knew D 1 - - - Testing a positive ID 6 4 6 5
i 2 1 1 -
Tried but no ID i Defense initiated 2 - - -
Other 2 1 = - i
iy
Total 13 5 6 - P
i
Other One-on-One %
ID Attempts ' ;s
Positive ID made 8 4 1 1 '
V~W knew D 2 - - - ‘
Tried but no ID 2 1 1 - ‘\3
Other 2 1 - = b .
Total 14 6 2 1 t S
, M
s ; Lo
L { = .
= |
i c-27
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Table C-15-1

- <
Table C~14-3 i b
= i Questioning of Defendant by Patrol Officer .
In-Court Identifications--Robbery ; (In percent of persons arrested)
i
ksonville San Diego ; . ' . ‘
. o ozac 5 or of N or of Number of . : Jacksonv%lle San ?1?go San Dlggo
Identification Attempts Ending Identification Attempts Ending i Burglaries Burglaries Robberies
In Conviction Attempts Tn Conviction ~ , Percent Percent Percent
Attempts Questioned Number Convicted Number Convicted Number Convicted
e 43 42
Positive ID made 3 1 Refused to answer 4 (100) 31 48 22 a1
- 3 2
V-W knew D 1 j Denied knowledge
: ; ; Or participation 18 56 23 57 16 19
ied but no ID ;
Tried bu X 1 13 6 : . ‘
made { ‘ Admitted being at
1 B - f scene but denied
Other _2 —_— — — : participation 9 88 8 38 17 41
Total g 3 59 44 ' Confessed 34 82 26 65 5 40
! ‘ ; Admitted possession
? of stolen property - - 4 ~ - -
Whether There Had Been a Prior Out-of-Court ID? ; : Other 11 36 32 41 15 7
Jacksonville* San Diego o : ‘ g’i Total questioned
Dumbex of umb £ gg:?iiv:f o ; ! by patrol officer (86) (63) (124) (49) (75) (29)
Number of Pogitive N er o 511 ‘ ! ?
Attempts TIdentifications Attempts Identifications j ¢ Not questioned by
n ’ patrol officer 8 75 57 54 87 30
NA 15
In-court only NA
, Arrest not made
Had made previous . .l - % by patrol officer 60 62 35 66 23 78
identification NA ’
. Unclear 56 75 2 - 15 7
*No information was available on in-court identifications for Jacksonville. — — R I I E—
Total 200 70 219 53 200 34
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Table C-15-3

&

Plausibility and Recording of

- : i )

0 ; . Confessions and Statements

Table C-15-2

Questioning of Defendant by Detective . = i . (In percent of persons arrested)
(In percent of persons arrested) !
Jacksonville San Diego San Diego ] ? .. Jacksonville San Diego San Diego
Burglaries Burglaries Robberies ; | ConfllcFlng- Burglary Burglary Robbery
Percent Percent Percent : ! Implausible Percent Percent Percent
Questioned Number Convicted Number Convicted Number Convicted g % Statements Number Convicted Number Convicted Number Convicted
Refused to answer 5 80 13 54 9 89 I % ?wo ?rlmorg non=
; i incriminating
. ' : statements which’
Denied knowledge ‘ ] .
or participation 9 33 10 40 - 27 52 g L conflict 4 (25) 18 44 6 50
f i Highly implausible
Admitted being at 1 i confession 1 (100) 1 - - -
scene but denied § }
rtici i 7 2 7 2 ‘
participation 9 57 19 4 g | How Confession
Confessed 51 82 27 78 22 77 | Recorded
Admitted possession i Written and signed 31 84 2 (100) 1 (100)
of stolen property - - 6 50 - - ; Taped 1 (100) 2 - 1 (100)
? In officer's
Other 8 38 8 50 3 33 i
- R— I -_— — 133) ™= written report 47 85 46 76 24 75
Total questioned oy -7
by detective (80) (93) (71) (61) (80) (60) 2 l How Incriminating
’ Statement Recorded
Not questioned by ‘ ‘
detective 3 (67) 31 8l 5 60 Written and signed 3 (33) - ~ - -
Defendant confessed . Taped - - 2 (50) 4 (50)
to patrel officer 33 79 16 69 7 29 Written but not
: signed ~ - - - 2 -
Unclear 84 68 100 36 108 13 .
B B —_— — . — | In officexr's
? written report 38 55 59 39 51 31
Total 200 70 219 53 200 34 P
i Other - - 2 (50) 1 ~
Py
i Unclear 5 60 1 - - -
i
i No statement made 75 63 105 48 115 25
i Total cases 200 70 219 53 200 34
{
{
g !
P
| ; %
RV £y
P C-31
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Table C-15-4

Questioning of Defendant by Patrol Officer.

Felony Assault——stranger—to—Stranger
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Questioned Number Convicted Number Convicted
Refused to answer - - 4 (50)
.Denied knowledge
or participation 5 20 1 -
Admitted being at
scene but denied
participation 1 (100) 6 83
Confessed 8 63 13 62
Admitted possession
of stolen property - - - -
Other 3 (33) 3 (33)
Total questioned -
by patrol officer (17) (47) 27 59 :
S

Not questioned by
patrol officer 3 (1.00) 5 20
Arrest not made
by patrol officer 1 (100) - -
Unclear 8 63 5 60
Total 29 59 37 54
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Table C-15-5

Questioning of Defendant by Detective

Felony Assault--Stranger—to—Stranger

(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Questioned Number Convicted Number Convicted
Admitted being at
scene but denies
participation - - 1 (100)
Confessed 2 (50) - =
Total questioned
by detective (2) (50) 1 (100)
Not questioned by
detective 27 59 36 53
Defendant confessed
to patrol officer 8 63 13 62
Unclear 19 58 20 50
Total 29 59 37 54
C-33
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Table C-16-1

w5
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Co-Participant Statements ‘ i

< Table C~16~2
(Irn percent of persons arrested) b

Usability of Co-Participant Statements

i B ST

Jacksonville San Diego (In percent of persons arrested)
Percent Percent | 3
Robbery Numbexr Convicted . Number Convicted p % Burglary Robbery
E et ? Jacksonville San Diego San Diego
Incriminating statement - - 40 58 ; o Percent Percent Percent
Exculpatory statement - - 2 (50) | % Usability Number Convicted Number Convicted Number Convicted
Other statement - - 6 17 ; ? No apparent problems 56 77 41 66 46 50
- - 8 - ! ] . ..
Unclear L ! Inadmissible - - 2 - - -
No co-participant f i
statement - - 64 27 i % Other 2 - 1 - 1 ( loo)
- icipant - - 80 21 !
No co-participan —_ —_— —_ —_ i Exculpatory only - - - - 1 (100)
Total - - 200 34 !
g No co-participant
Burglary ! or no co-participant
—_—— % statement 129 67 174 51 144 29
Incriminating statement 49 84 42 64 i
1
Exculpatory statement 4 - - - % Unclear 8 75 1 = _8 _ -
Other statement - - - - " : ?, Total 200 70 219 53 200 34
Unclear 8 75 2 - o | B
1t i :
No co-participant gziiiggness =
statement 51 67 41 61 Y
No co-participant 88 66 133 47 Did testify (at
Total 200 70 519 53 ‘ preliminary hearing,
tal v disposition or trial) 3 (100) - - - -
Felony Assault U
W
(Stranger-to-stranger) » illing but never
e called - - 1 (100) 2 (100)
imi i t - - 5 80 . s
Incriminating statement . Indicated as willing
Exculpatory statement 2 (50) - - ‘ but later refused - - - - 1 -
No co-participant ; i‘
statement 7 14 4 (25) 5 Other - - - - 2 (50)
No co-participant 20 75 28 54 ; ! No mention of
All cases 29 59 37 54 \ L problem 106 72 77 65 88 41
Unclear 3 (100) 5 - 7 29
|
i ‘ No co-participant 88 65 136 47 100 26
P
k R Total 200 70 219 53 200 34
< SN
.1 ()
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Defendant's
Car Linked

By license number

by description plus
partial number

Similar to
description

Other

Co-defendant's
Car Linked

By license number

By description plus
partial number

Unusual description

Similar to
description

Other

Other Situations

Not linked

No car seen or
defendant arrested
near scene and no
need to trace

Unclear

Total

Table C-16-3

Use of Car as a Link

(In percent of persons arrested)

Ja

Number Convicted Number Convicted Number Convicted

Burglary
cksonville
Percent

San Diego

Percent

Robbery

San Diego

Percent

7

15

163

|

200

43 6
(100) -
(100) 3

- 3
50 3
- 1
- 1

61 20

74 181

{50) 1

70 219

C-36

50

(100)

(33)

(100)

45

55

53

20 55
2 (50)
6 17
2 (100)
8 50
3 (33)
1 (100)
1 -
1 -
9 22
137 28
2 -
200 34

!

1

(9

Table C-16-4

Whose Car Linked?
(In percent of persons arrested)

Burglary Robbery
Jacksonville San Diego San Diego
Percent Percent Percent

Number Convicted Number Convicted Number Convicted

Defendant's car 9 55 8 75 25 60

Defendant had access

to car linked 3 (33) 1 - 7 43
Co-defendant's car 7 43 5 40 16 44
Other - - 2 - 4 (50)
Unclear 1 (100) 1 - 2 -
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suspect's

Table C-16-5

Car Seen--Whether Linked or Not

ves, full license
number obtained

Yes, partial
number obtained

ves, description
only; license

(In percent of person

Burglary .
Jacksonville San Diego
Percent Percent

Number Convicted Number

s arrested)

Robbery
San Diego

Percent
Convicted Number Convicted

15

1

number not obtained 13

Yes, other
Unclear

car apparently
not seen

Arrested at scene
so car trace not
needed
Total

Caxr seen

Ccar linked

51

119
200
29

18

47

(100)

46

(100)

65

77
70
48

44

20

92

9l

219

36

17

50

47

37

53

47

47

30

20

104

36

200

58

46

53

40

55

30

19

34

50

48

s

s

H

e e

Table C-16~6
<y

" w3 Impounding of Weapon

(In percent of persons arrested)

i Jacksonville

Percent
Robbery Number Convicted

San Diego

Number

Percent
Convicted

Defendant's Weapon
Impounded

.Fired in crime, ballistics
confirms as same - . -

Weapon used in crime,
similar weapon impounded - -

Weapon not used in crime
but weapon impounded - -

Other -

Co-Defendant's Weapon
Impounded

Fired in crime, ballistics
confirms as same - -

Weapon used in crime,
similar weapon impounded - -

Weapon not used in crime
but weapon impounded - -

Unclear -

; Burglary

Defendant's weapon
impounded at scene 4 (100)

i Defendant's weapon

impounded other than
at scene 1 (100)

Co~-defendant‘s weapon
impounded at scene 1 -

43

18

58

23

39

35

(33)

50

20



Table C-16-8

i , s
Table C-16-7 ! ; f%,
< ! ; How Property Linked? .
Recovery of Property L : o (In percent of persons arrested)
(In percent of persons arrested) ' i ,
Burglary Robbery ; { Bur
. . ; : ) glary Robbe
Jacksonville San Diego San Diego : ! Jacksonville San Diego San Dizyo
Percent Percent Percent ; 1 Percent Percent Pgrcent
From Defendant Number Convicted Number Convicted Number Convicted ; ; Number Convicted Number Convicted Number Convicted
Clearly linkable 24 79 40 70 23 6l : I )
! | Serial number,
Probably linkable 42 74 23 70 11 73 : i engraved ID 34 77 43 65 31 48
Similar property 1 .(100) 3 - 1 - 2 Identifyi X
. : entifying marks - - 4
Similar g (50) 2 (100)
denominations - - - - 19 53 ! Victim identified 36 81 39 64 13 69
3
Other - - 1 - 4 - i L
{ Description matched 24 71 12 42 28 39
From Co-Defendant Othex 3 (33) 4 (75) 15 47
Clearly linkable 6 83 7 29 11 36 Unclear how linked 4 (75) 2 - 3 -
Probably linkable 5 60 1 - 5 60 .
Not linked 3 - 3 - 1 -
Similar
denominations - - - - 3 - ! - No property stolen
0y Ooxr none recovered 96 68 112 44 107 21
From Third Party [
or Place =
Clearly linkable 7 57 15 87 4 (50)
Probably linkable - - 9 22 2 (33)
Similar property 9 100 - - - -
Money taken from
defendant or i
co-defendant at ?
arrest, but amounts 15
not linkable 1 - - - 5 20 j
i
|
None recovered 21 29 25 24 77 18 ;
No loss 76 75 86 50 26 31 ?
Unclear 6 67 2 50 - -
Similar denom-
inations recovered 1 - 1 - - -
L
f‘//\i ,Nf,f‘“
e f i
iy ;
- g C~41
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Yes

No

Total

Table C-16-9

Impounding of Burglary Tools
(In percent of persons arrested)

Jacksonville San Diego
Percent Percent
Number Convicted "Number Convicted
38 74 52 69
162 69 167 a7
200 70 219 53
C—-42
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Tsble C-16~10

Impounding of Defendant's Clothing for Descriptive Purposes
(In percent of persons arrested)

Burglary

Jacksonville San Diego San Diego
Arrested near Percent Percent Percent
scene Number Convicted Number Convicted Number Convicted

Robbery

Distinctive
clothing 1 (100) 6 17 16 44

Non-distinctive
clothing

jae}

(100) 1 - 7 43

Arrested later

Distinctive clothing
worn at arrest - - - - 7 14

Other distinctive

clothing matching

description

impounded - - - - 2 (100)

Non-distinctive
clothing worn at
arrest - - 1 - 2 (100)

Other non-distinc-

tive clothing

matching descrip-

tion impounded - - - - - -

Other 1 - 2 (100) 6 33

Impounded but
unclear why - - - - 2 -

Suspect not seen or
no clothing description
available - . - - - 2 -

No clothing

impounded 197 70 186 53 156 - 34

C-43
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Good prints
matching

defendant's

Partial prints
matching
defendant's

Good prints

matching
co~defendant's

Good prints which
match neither
defendant nor
co-defendant

Prints taken,
no match

Prints sought
but not obtained

Fingerprints
applicable but
not sought
Other

Unknown

Not appropriate

At scene arrest

Table C-16-11

Fingerprints

(In percent of persons arrested)

Burglary

Jacksonville
Percent

Number Convicted Number Convigted

San Diego

Percent

30

20

10

114

(100)

(100)

20

(50)

67

95

80
(100)

66

67

(50)

44

15

25

76

88

80

(100)

(50)

(67)

67

36

65

(25)

40

(50)

Robbery
San Diego
Percent
Number Convicted

2 (100)
2 (50)
13 38
9 33
4 (25)
5 60
6 33
159 31
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— Table C-16-12

Other Evidence
(In percent of persons arrested)

Burglary
Jacksonville San Diego
Other Scientific Percent Percent
Evidence Number Convicted Number Convicted
Yes, incriminating 2 (100) 10 80
Unclear - - - -
Apparently not 198 69 209 51
Total 200 70 219 53
Other Physical
Evidence
Yes, incriminating
to defendant 38 74 63 73
Yes, incriminating
:—é to co~defendant 1 (100) 1 -
Apparently not 160 68 155 45
Total 200 70 219 53
Other Evidence
——_—== tVidence
Yes 2 (50) 18 67
No l9s 70 201 51
Unclear = = - -
Total 200 70 219 53
o
1-::,)'
C-45

Robbery
San Diego

1
21
197

200

22

177

200

25

I —~
~
~ s

Percent

Number Convicted
——==_~onvicted

(100)
(50)
_33

34

50

32

34

32

34

34
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Table C-17-1 ,

Victim-Witness Availability Problems

Jacksonville San Diego
Number of Number of Number of Number of
Victims and V-W Problems Victims and V-W Problems
Witnesses Ending in Witnesses Ending in

With Problem Conviction* With Problem Conviction*

Unavailable for:

In Robbery Cases

Police follow-up
Photo line-up

Prosecution generally 12 - 28 6

Either police follow-up
or prosecution 18 -
Preliminary hearing
Trial 14 14
Either preliminary
hearing or trial 1 1 %

A

Either live lineup or
trial

[
,w

R

N l
0w

Total 78

In Burglary Cases

N
\V]
(98]
f

Police follow-up

!
[
i

Prosecution generally

Either police follow-up
or prosecution

Preliminary hearing

2
6
-2

|
lw\x.h

Trial
Total 17 10

*As the base for this figure is the victim or witness rather than the
sample event or the case, the ratio of convictions to problems is not
the same as the percentage of sample events ending in conviction.

L

e

b

Action Taken
\\_

Table C-17-2

What Was.Dope About: Unavailability
of Vlct1m~Witness—-Robbery
————————==11€SS~~Robbery

Jacksonville San Diego
V?u:per of Number of Number of Number of
w?tlms and V-1 Problems Victims ang V-W Problems
ltnesses Ending in Witnesses Ending in

With Problem Conviction* With Problem Conviction*

Letter sent 3
Investigator trieq ) )
to findg 9 1
. : 11
Investigator tried ’
to find ang letter
sent 2
4+ ) l )
Investigator tried
to find and other -
- 1 -
Transportation arranged 1
' - 7
Investigator trieg ~ 7
to find and transpor-
tation arranged -
‘ - 3
Transcript or deposition ’
used -
- 8
Plea accepteq 1 .
Other 1 i X
Nothing 4 ; X
Unclear 1 " i
-1 - 1 -
Total 23 1 79 ‘
29
Success of Efforts
Succeeded in making
V-W available 3 2
. - 1
Failed to make available - 15 1 K
. 19
Nothing done 5 :
- 36
Unclear - 2
-z _= 1 -
Total 23 1 78 2
8
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Table C-~17-4

El
: “F
. s
Table C-17-3 o 2 Efforts to Deal with Victim-Witness
. s 5 Unwillingness to Assist--Robbery
Victim-Witness Unwilling to Assist--Robbery ; ;
‘ _ i % Jacksonvill .
Jacksonville San Diego : g Number of Nu;ber of N San Diego
Number of Number of yum§er of Number of : { Victims and V-W Problems V.Ut_er of Number of
Victims and V-W Problems Victims and V-W Problems ! j . Witnesses . . l? ims and V-W Problems
f1q Wit Endi i Witnesses Ending in ! Action Taken . Ending in Witnesses Endi :
V-W Unwilling itnesses nding in 1ng ‘ I —— With Problem Conviction*  with +Ng in
to Assist With: With Problem Conviction* With Problem Conviction¥ ith Problem Conviction*
Persuaded to assist -
- 2
Prelimina hearin - - 4 - =
: Yy g Subpoenaed 2
- 1 1
Fol - nerall - - 1 -
ollow-up gener "4 : Other ) .
I i 1
Prosecution generall 31 2 17 1 2 . -
9 4 ‘ Nothing done 27 5
Police follow-up and Unclea 22 -
prosecution - - 5 - nelear 2 - 3
Other 2 1 - - Total 33 3 2 .
Total 33 3 27 1
; . Success of Efforts
How Know Unwilling? 5.3 C 0.
- Became willing 1
i - 4
V-W failed to show up 7 - 4 - hd b . 1
| Continued unwilling 4
Declined verbally 11 1 17 ) 1 g’ . ! -
i Nothing done 27 2
‘ 24
Declined in writing 14 1 2 - : 1
i Unclear 1
i —_ - - -
Other 1 - 5 1 [ Total T —
j 33 2
¥ 29 2
Unclear - - 1 —= | f *As the b £ '
; ase ror this figqure is the vict
i 1M Or witness rathe
33 2 29 1 . sample event or the case, the ratio of convictj N th?n the
! the same as the percent Ons or problems is not
ntage of sample events ending in conviction.

Total

*As the base for this figure is the victim or witness rather than the sample i
event or the case, the ratio of convictions to problems is not the same as !
[

the percentage of sample events ending in conviction.
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Table C-17-5 ‘ Table C-17-6

Bearing of Availability A ? ?gi Role of Victims and Witnesses--Robbery
or Unwillingness on Dispositions ' ,
; Jacksonville San Diego
; Number of Number of Number of, Number of
Jacksonville San Diego { Victims and V-W Problems Victims and V-W ?rob}ems
Number of Number of Number of Number of : ! Witnesses Ending in Witnesses End%ng.ln
Victims and V-W Problems Victims and V-W Problems f 3 Role With Problem Conviction* With Problem Conviction*
Witnesses Ending in Witnesses Ending in : i T
Robbery With Problem Conviction* With Problem Conviction* ‘ b Victim 83 22 120 36
{
Case weakened and i Civilian witness 10 1 16 10
plea taken - - 13 13 i
] . .
Case dismissed 13 - 9 - | Type Evidence Provided
DA reject 28 1 10 - Lo Saw suspect, can supply 2
Police release - - 29 - name or address 14 3 16
Unclear - - 7 - Made ID 50 16 82 39
None 6 2 24 15
Gave license number - - 4 1
Total 47 3 92 28 :
; g Other 6 1 1 -
Burglary i Unclear 5 - - -
i
Case weakened and - ‘ ) Knows Defendant
plea taken - - 2 2 i .
7 8 2
Charges reduced 3 3 - - By name 22
Case dismissed - - 1 - By sight 2 - 1 !
DA reject 17 - 3 - ;
i i- Unclear 2 - 13 1
Police release - - 5 - §
Unclear - - 1 - Total Problem V-Ws 93 23 136 46
None -2 2 ;lg 7 % *As the base for this figure is the victim or witness rather than the

Total 22 5 25 10 ‘ ' § sample event or the case, the ratio of convictions to problems is not the

i same as the percentage or sample events ending in conviction.
*As the base for this figure is the victim or witness rather than the sample

event or the case, the ratio of convictions to problems is not the same as the
percentage of sample events ending in conviction.
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i Table C-17-7

Formal Appearances
by Problem Victims Oor Witnesses

Jacksonville San Diego
Number of Number of Number of Number of
Victims and v-w Problems Victims ang V-W Problems
Witnesses Ending in Witnesses Ending in
Robbery With Problem Conviction#* With Problem Conviction*
Trial 1 - 1 1
Deposition 5 1 - -
Preliminary hearing - - 26 24
Preliminary hearing
and trial - - 6 6
Preliminary hearing
and grand jury - - 1 1
Other 1 - - =
Total 7 1 34 32
Ty
Burglary
Deposition 2 2 - -
Preliminary hearing - - 6 6
Preliminary hearing
and trial - - 1 1
Unclear 6 6 6 6
Total 8 8 8 8
*As the base for this figqure is the Victim or witness rather than the
sample event or the case, the ratio of convictions to problems is not
the same as the bercentage of sample eventg ending in conviction.
FrdiaN
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Table C-17-8

Victim-Witness Problems—--Robbery

(In percent of persons arrested)

Jacksonville San Diegorcent
Percent e C
Numbexr Convicted Number Convicted
- 29 28
Availability problems -
11 7 -
.Unwillingness problems 9
Availability and ) ) , )
unwillingness
44
45 27
Credibility problems 22
Availability and . (100} 1 i
credibility
Unwillingness and L5 . . )
credibility
Availability, unwillingness L ) . o
e and credibility 1
5 21 101 32
’ Total cases with problems 47
34
Total cases 200 50 200
- 6l 33
Availability--total 6
8
10 24
Unwillingness--total 26
41
33 58
Credibility-~total 44
Jﬂﬁ
C-53
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Table C-17-9 :
i1 o i) Table C-17-10
what Was Done About Unavailability L e
of Victim-Witness--Burglary Victim-Witness Unwilling to Assist--Burglary
Jacksonville San Diego .
i Jackson .
Number of Number of Number of Number of i . Number of Vl;le c San Diego
Victims and V-W Problems Victims and V-W Problems ! { ) Victims and V-W Perbi Num?er of Number of
Witnesses Ending in Witnesses Ending in i ; V-W Unwilling Witnesses End'ro lems Victims and V-W Problems
Action Taken With Problem Conviction* With Problem Conviction* : to Assist With: With Problem Conviggizn* WWl;nesses Ending in
! n ith Problem Conviction*
Letter sent - - 1 - | ' Prosecution generally 10 5 4
s . -
Tnvestigator tried 1 Police follow-up and
to find 7 3 4 4 t 5 prosecution 5 _ 5
; -
Transportation ; Other - _
arranged - - 2 2 fe 1 -
L Not clear 3
Other 1 - - - i _ _ 1 -
: Total 18 5
Nothing - - 9 4 8 -
%
Unclear - - 1 - '
How Know Unwilling?
Total 8 3 17 10 ‘
e J) V-W failed to shut up 2 1 3
success of Efforts Declined verbally 7 1 4
Succeeded in making Declined in writing 6 -
V-W available 2 2 5 4 - - -
Unclear 3
Failed to make available 6 1 2 2 Ea— —i S
» ; Total 18 2
Nothing done - - 9 4 . 8 -
As the base for this fi i i cti
gure is the victim or witness rathe
; » r th
Unclear _ - 1 - | ::ﬁglzsezint or the case, the ratio of convictions to problems ?2 Egi th
! e percentage of sample events ending i s €
rotal a 3 17 10 § g in conviction.

*as the base for this figure is the victim or witness rather than the

sample event or the case, the ratio of convictions to problems is not !

the same as the percentage of sample events ending in conviction. { !
: |
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Efforts to Deal With V

Table C-17-11

ictim-Witness

Unwillingness to Assist--Burglary

Jacksonville

Number of
Victims and

Number of
Vv-W Problems
Ending in

San Diego
Number of Number of
victims and V-W Problems

Witnesses

Ending in

With Problem Conviction*

Witnesses '
Action Taken With Problem Conviction*
Other - -
Nothing done 7 -
Uncleax 1 =
Total 8 -
sucress of Efforts
Continued unwilling -
Nothing done 7
Unclear 1 =
Total 8

*as the base for this figure is t@e v
sample event or the case, the ratio O
the same as the percentage of sample even

jctim or wit .
f convictions to problems 18
ts ending in conviction.

3

12

19

11
4

19

1

N

ness rather than the
not
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< Table C-17-12
Role of Problem Victims and Witnesses--Burglary
Jacksonville San Diego
Number of Number of Number of Number of
Victims and V-W Problems Victims and V-W Problems
Witnesses Ending in Witnesses Ending in
Role With Problem Conviction¥* With Problem Conviction*
Victim 32 10 24 11
Civilian witness 11 4 12 7
Police officer 2 2 2 1
Type Evidence Provided
Saw suspect, can supply
name or address 11 6 12 8
Made ID 7 3 2 -
Gave information
regarding stolen
v property - - 1 -
oy
. Police officer who made
investigation at scene
of burglary 18 7 14 6
Other loss, etc. 7 - 4 4
Unclear 1 - 2 -
Knows Defendant
By name 25 6 3 2
By sight 4 1 1 1
Unclear 8 3 7 -
Total Problem V-Ws 45 16 38 19
*As the base for this figure is the victim or witness rather than the
sample event or the case, the ratio of convictions to problems is not
the same as the percentage of sample events ending in conviction.
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s Table C-19-1
, 2
Table C-17-13 A i Ch:flracterﬂ:.stics of.Defendants And Cases
RS ‘ in Baltimore, Chicago, And Detroit
. . --Burglary i
Victim-Witness Problems ‘ ;
+ed) 4 e e e et em - e e e
rcent of persons arres : \ . .
(In pe : Baltimore® C/.ucagob Detroit
. Diego . ——— L mime e e o et et s % w @ e eaema w ot
Jacksonville San gercent ; {' Percentage Dlack 81.5 69.9 82.7
Percent . . cted ; 5 Pereentage over 21 years old 66.4 70.2 63.0
icted Number Convic Percentage with previous
Number Convic i Lige with previc
56 : record 58.1 missing 66.0
(100) 9 i Offenses -
s {14 oblems 2 :
Availability PT . _ 1 ! Murder 3.8 1.7 3.6
o 11 18 : ! Rape 5.1 1.1 1.4
Unwillingness problems i Armed Robbery 16.2 8.5 10.3
'§ ! Assaule 7.3 5.8 7.6
Availability and 1 (100) - - Heroin dealer 11.8 22.0 1.6
unwillingness , Heroin use 2.2 6.7 7.8
6 50 i Burglury 28.4 8.5 12.5
s 6 17 ; Thef 2d 6.5 4.8
dlblllty i et n.a. . .
Cre ; Rabbe-y 109 4.1 2.9
N % W It ¢ .
availability and 4 _ 1 (100) Olth!‘;:r(ms 1:;17. ':g ;g‘;
credibility & ‘ .2 15. .
| Fyvtdence
Unwillingness and 9 - ; Photo identification 8.7 missing 1.6
dibility 1 - 4 ; e Lineup identification 1.2 missing 13.0
credl ! Y Eyewirnesses 13.0 10.0 4.7
e i R Confession 9.7 2.8 26.0
2 3 1 Wlllln e - - o : N . ¥
Availabllity, .ur‘ll't g 1 - _— —_ i = P Physical Evidence 68.1 78.3 86.0 |
ness and credibility — - o . | P S f
24 3 ! a. Weighted file sample: N = 1577
. 26 23 ! . Weig 2mp .
Total cases with problems ! ‘ b. Weighted preliminary heating observation sample: N = 1,015,
200 69 219 53 : ¢ Weighted obscrvation sample: N = 1,640,
Total cases ! o, Burglary and chefe are combined for Baltimore; there is no weapous offense
comparable to those in Chicago iand Detroit. ;
3 38 10 60 Source: J. Eisenstein and H. Jacob, Felony Justice
Availability--total 206, 242 (1977).
8. -
. 14 21
Unwillingness-—total
44
13 °
Credibility--total 12
; i
;
i
: ;
i
! ™
il g
Ve i C-59
E
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Table C-19-2

Factors Involved in Preliminary Hearing
Decision and Decision to Conv1ct. .
(In pexrcent of explanation due to factor indicated)

Preliminary Hearing

Decision Baltimore Chicago Detroit
60
Identity of courtroom 82 79
] 0 12
Prior record 5
. 1 20
Pretrial release 1
Race 0.2 5 0.3
0 1
Evidence 1
0 0]
Type of counsel 7
16 7
Original offense 4
Total amount of variance o 17
explained 80
Decision to Commit
or Acquit at Trial
8 40
Identity of courtroom 16 1
i 5 34
Strength of evidence 0
isti 2 7
pefendant characteristics 55 1
65 19
Original offense 29
Total amount of variance 1 . 17

explained

ob, Felony Justice 206, 242 (1977) .

Source: J. Eisenstein and H. Jac
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Table C-19-3

Preliminaxy Hearing and Trial Court Decisions

(In percent of explanation due to factor indicated)

Drug Decision
General Drug Court Decision to go to
Felony Court Revised Guilty to go to  Trial
Preliminary Hearing Dismissals Plea Trial* Revised*
Case seriousness 7 2 2 - 0 0
Strength of state's
case 9 1 1l - 0 0]
Prior arrest recoxrd 2 2 3 - -
Presence of defense
counsel 7 2 2 - - -
Legal motions 1 14 - - 8 8
Resisted arrest 3 2 - - - -
Type offense 2 2 - - - -
Interaction of serious-
ness and strength - - 3 - 3 3
Other pending complaints - - 14 - - -
Interaction of counsel
and counsel responsive-
ness - - 2 - - -
Confined or not - - 2 - ~ -
Months spent in confine-
ment - - 3 - - -
SES - - - 1 - -
Indictments - - - 14 - -
Judge's responsiveness - - - 1 - -
Prosecutor's respon-
siveness - - - 3 - -
D's request for plea
bargaining session - -~ - 19 - -
Session - - - - -~ 3
Defense. counsel
responsiveness - - - - - 4
Total percent of
variance explained 30 25 30 40 12 21

*Note: These columns predict only the decision to go to trial, not the disposition.

Source: P. Nardulli, The Courtroom Elite: An Organizational Perspective on

Criminal Justice 166, 168, 171, 188, 194, 197 (1978).

C-61



Table C-19~-4

Regression Results on the Probability

of Conviction in Robbery Cases

(Superior Court, Washington, D.C., 1974)

Independent Variables Estimated B Significance Level

I witness .2591 <.001
2 witnesses .3074 <.001
3 witnesses .3159 <.001
4 witnesses .3469 <.001
5 or more witnesses .4546 <.001
Codefendants in case —-.0435 <.06
Case seriousness

(Sellin-Wolfgang Index) -.0040 <.05
Defendant abuses alcohol -.1743 <.05
Stranger-to-stranger .0725 <.05
Time from offense to arrest

30 minutes or less —.0852 <.01
Property or evidence recovered .1453 <.001
Defendant is employed ~-.0600 <.05
Defendant uses opiates 0733 <.08

Note: N = 1.79%0
Intercept = .0820
Multiple R* = ,108
Includes only cases that were closed at the time of the analysis.

Source: K. Williams & J. Lucianovic, Robbery and Burglary 60
{(March 1979) {(Institute of Law and Social Research).

RC———
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Table C-19-5

Regression Results on the Probability .
of Conviction in Burglary Cases

Independent Variables Estimated B Significance Level
| witness .2455 <.001
2 witnesses .2269 <.001
3 witnesses .2338 <.001
4 or more witnesses .2467 <.001
Propenty or evidence recovered L1150 <.001
Firearm used during offense .2666 <.001
Defendant's age —.0059 <.001
Stranger-to-stranger L1013 <.01
Time from offense to arrest

30 minutes or more ~.0581 <.05

Note: N = 1,320

Intercept = 3040

Multiple R? = ,092
Includes only cases that were closed at the time of analysis and that were originaily brought as either a
first- or second-degree burglary.

Source: K. Williams & J. Lucianovic, Robbery and Burglary 60
— (March 1979) (Institute of Law and Social Research).

g




Table C-19-6

The Decision to Prosecute Fully (Y7)
Standardized Regression Coefficients and
Related Statistics for Statistically Significant

(p .05) Variables?®

Netric
Coefficient  Standardizad
Variable r {Standard Error} Coefficient
Xy Eyewitness Identification 101 .105 .223
{.023)
X+ Confession of Defendant and/or Accomplice(s) 037 .067 .03z
: {.030)
X4 Recovery of Stolen Property .073 .149 .161
{.036}
X¢ Amount of Nonexpert Testimony 026 .058 .108
{.023)
X1 Victim-Defendant Relationship -.022 -.063 -.188
{.023)
X;2 Victim Prosecution Preference .184 325 321
{.059)
X3 Prior Victim-Defendant Conflict 046 .009 .008
(.002} i
X,; Defendant Age -.082 -.005 -0%0 |
{.002) ;
X,y Counsel -.033 -.033 -.038 .
(.032) P
X,3 Racial Composition b
a. Black dafendant-white victim vs. .069 .158 .092
black intra-racial {.041)
b. White intraracial vs. black intraracial -.010 147 .149
(.040)
X,y Prosecution Charge 132 .022 418
{.004)
R? .120
N 418
3Tre metnc and standardizes ccafficients aie taksn ‘rom the weighiad least squares solut-on, while the zero- x
-"3er conratations and R? are taken from the ordinary leist squares salution.
Source: Myers and Hagan, Private and Public Trouble: Prosecutors
and the Allocation of Court Resources, 26 Social Problems 439,
447 (1979).
s
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Table C-19-7

Fhe Decision o Try e Cou f Y ){.
Nolgted Statistics [or Stastie

Stundardized Regression Coelficieats and
; i hfosd
ully Sigritfic ait (p <.05) Var INVIONS

St eted

At Confficient

1ol ¢ {Srandard Froor) Condlaont
\foeahle e em e e mem e : T
e e e v v e e - R 164 )
XI [", o inens tdentfwaton 163 { U10)
o BRIy
G a2
X Soaon recnscred G5 ~2‘
Xy e (e
; 08 s
%y Aeamntof Fepent Thgpeonny 064 (£39)
. N6
1! 135 ‘
¥y Victan Sux oot {0%7)
. .07
1,04
Xy Vitun Aqge g { 1)
P (37
187
X1 Vactim ot yrruent Sratus 007 {04}
: -.170
BT BN . '
X At Vegtan B0 sttt - 1133 ) J
[FREALR {1143)
140
-3 022 '
Yy Detenddang Proor 7 Lard 26 {022
e e S 124
a 29 A 10 )
My Anount i Buad 103 {17 % 10°%)
R? 137
N

370 ol

A

; Y 7 H , s vers anlption whle e 2o
H Gt de e ndg e Lab e fhan the .‘.n'!‘_;h:"d taag) Sgueres S0 pien o @ uie,
AThe jeton g st L o002 e Al A

gt
; S onen See nfea, foodnete 4
L M e e cdinary el aoares <LAen oee a,
cetar Coiatat s and R are beren from dhe iy AR 3 ted
gedr it

Source:

Myers and Hagan, private and Public Trouble:

Prosecutors

and the Allocation of Court Resources, 26 Social Problems 439,

449 (1979).




Table C-22-1 . ; ‘
- i Q%
Arrest Relationship to Sample Event ! e Table C-22-2
Felony Assault--Stranger-to-Stranger ; Use of
(In percent of persons arrested) i (Tn o Warrants--Robbe .
! bercent of persons arrested)

Jacksonville San Diego ]
Percent Percent i
. / Jack i
Number Convicted Number Convicted ! A . sonv;iie . San Diego
i rrest for: cen
\_ [}
; Number Convicted N Per?ent
On scene Or near on scene i Robb T ———————==xFg -EE§§£~———EQEX£EEE§
arrest for sample event . Robbery
within one hour 20 60 30 53 ; )
; Sample event non-warrant 187 48
Later arrest for sample § s . 173 34
event of specific offender : ample event warrant 5 80
known by name or address 7 57 7 57 ; oth . 7 100
{ er offense non-warrant -
Unclear 2 {50) - - i ot . 18 11
§ her offense warrant - _
1 29 59 37 54 : 1 -
Tota ; Other 5
i . —_ 60 1 _
i otal —_
{ 200 50
§ 200 34
- } - -~
{ H R
“ i 2 Burglaxy
§ Sample event non-warrant 194 62 1
98 54
Sample event warrant 5 60 )
8 88
Other offense non-warrant 1 (100)
8 -
J i Other offense warrant -
i L B 2 (50
i [ Other )
. — —= -2 (50)
i
P Tot —~
- * 200 70 219
i 53
|
|
* j
3 ]
‘s i
® P
£
r';(‘\ % ¢ TN
(U - Sy
i 3 f T
b
L
i
| C-67
i
§
{

B i S




£

Appendix AA

THE "SOCIOLOGICAL HYPOTHESIS" REVISITED: EXTRA-LEGAL
DEFENDANT CHARACTERISTICS AND THE CONVICTION RATE

The influence of social inequality on decision-making
is a central issue in the study of criminal justice. Critics
frequently argue that defendants who are poor, unemployed,
residentially unstable, or minority-group members have a dispropor-
tionate likelihood of arrest, prosecution, conviction, and
harsh sentencing. Researchers have sought to document and explain
unequal justice by demonstrating that defendants' "extra-legal"
attributes are causal factors in official decision-making.
According to Hagan, research of this kind takes a "socio-
logical viewpoint":
The dependent variables given prominence by this approach
include the race, sex, age, and socio-economic status
of the defendant. Although such variables are presumably
irrelevant to...[official decisions], sociologically-oriented
studies have attempted to detect their extra-legal influence.
Hagan calls the rival hypothesis a "legalistic" viewpoint.
This alternative outlook focuses on "factors emphasized in
official-normative descriptions" of criminal justice. In the
case of sentencing (the subject of Hagan's discussion), such
factors include "the defendant's prior conviction record and
the nature and number of the charges presently brought against
him."2 Though these statements reflect an impoverished conception
of sociological analysis, they also raise an important question.
The ideal of even-handed administration and the threat of economic
and racial discrimination are major concerns for students of

American criminal justice.

AA-1
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Table AA-1

This chapter examines a number of empirical studies bearing o : “encent of Ma;es SPneeres By Race T
) f Stamford, Connecticut,'l957—l9Gi !

on the "sociological hypothesis'" as an explanation of conviction !

and nonconviction dispositions in criminal cases. Little support % White Negro
for the hypothesis can be found in existing research on arrest 1‘ Age C’}i‘:;:is cii:;izzd C::rt:::is C:E:zszzd Tsetget?;_l-Race
O Tai

practices and sentencir.g decisions. A recent literature review 16-24 882 57.5 428 S p<:oooo:ey:
on the determinants of police behavior concludes that the defen- 25-34 517 55.7 482 7.0 p’ ooo22
dant's sex is the only '"extra-legal" characteristic consistently 35-44 423 58. 2 344 65. 7 p(;.ozls
associated with the probability of arrest; findings concerning » 45-54 381 62.7 124 70,5 p:;0802
the effects of race, age, and socio-economic status on arrest i 55-plus 258 74.8 43 79.1 p=;522?

i All ages 2,461 59.9 1,421 70.5 P‘<.00006

decisions are contradictory and subject to divergent interpre-

tations.3 Hagan's original conclusion concerning the negligible

Source: Forsl
predictive power of "extra-legal" factors with respect to sentenc- und, 1969, p. 142,

. . . . . 4
ing decisions has been re-affirmed in a later review. As shown
i

below, available empirical research on prosecution ard adjudi-

cation justifies a similar conclusion: there is no evidence

that "extra-legal" defendarit characteristics are significant
determinants of conviction-nonconviction dispositions.
The following analysis employs the same criteria Hagan it

used to evaluate sentencing studies:

(1) Research should distinguish between statistical and
substantive significance. To establish that two variables
occur together with a frequency greater than chance
(statistical significance) is not the same as to determine

the strength or size of the relationship between those

variables (substantive significance).

Lt

(2) Statistical significance should not be confused with
causal significance, which can be established only

afcer testing the original relationship against simultan-
ezous control variables which point to possible alternative i
explanations of the relationship. Controls for '"lagal" %
t

¥

1

factors are essential for research on the role of "extra-
legal" factors in c¢riminal justice.

AA-2 AA-4
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(3) It is important to control for offense categories because
criminal offenses vary in terms of the kinds of persons
who enter the criminal justice system as defendants,
the '"seriousness" of the accusations against them,
and the legal issues their cases entail. These factors
may interact in complex ways to produce differences
in case outcomes for different offenses.

None of the five studies examined below is without problems,
but it is possible to distinguish them according to relative
degrees of methodological adequacy. The review shows that as
adequacy of research improves, empirical support for the '"socio-

logical hypothesis" dwindles.

A. Methodolugical Blunders and False Conclusions

Two studies illustrate how unwarranted methodological
assumptions can lead to invalid inferences about the effects
of "extra-legal" factors on the conviction rate. In the first,
Fox‘slund5 attempted to determine whether black defendants had
a higher probability of conviction than white defendants by
analyzing dispositions for all cases involving males arrested
on criminal charges {(excluding traffic violations) in Stamford,
Connecticut between 1957 and 1961. After contrclling for age
and occupation (Tables AA-1 and AA-2), he concluded that racial
bias produced a higher rate of conviction for black defendants.

Several problems, however, cast doubt on this conclusion.

First, Forslund employed a gquestionable base for measuring the
rate of conviction: the units of count are not defendants (which he

sampled), but charges. His data indicate a ten percent difference

between conviction rates for charges against black and white

defendants. But that figure is an accurate measure of the

AAR-3
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Table AA-2

Percent of Males Convicted by Race and Occupation,

Occupation
White collar
Blue collar
Laborer

All occupations

Stamford, Connecticut, 1957-1961

White Negro
Total Per?ent Total Percent Between-Race
Charges Convicted Charges Convicted Two Tail Test
421 52.7 93 71.0 p <..00046
1,054 56.2 627 69.7 p <.00006
775 71.3 681 72.4 p =.3336
2,250 60.8 1,401 71.1 p<.00006

Source: Forslund, 1969, p. 142.
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Age
16-24
25-34
35-44
45-54
55-plus

All ages

Source:

Table AA-1

percent of Males Convicted by Race and Age,

Stamford, Connecticut, 1957-1961

White Negro
Total Percent Total Percent Between—Race
Charges Convicted Charges Convicted Two Tail Test
882 57.5 428 77.3 p < .00006
517 55.7 482 67.0 p < .00022
423 58.2 344 65.7 p =.0216
381 62.7 124 70.9 p =.0802
258 74.8 43 79.1 p =.5222
2,461 59.9 1,421 70.5 p< .00006

Forslund, 1969, p. 142.
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conviction-rate differential between black and white defendants
only if all defendants had the same number of charges. Since the
number of charges is known to affect the probability of convic-
tion,6 even a slight difference in average numbers of charges
against the two groups of defendants could cﬁange the amount

of apparent racial discrimiination. For example, suppose that

(a) each charge against white defendants in Table AA-1 represents
one defendant. Also suppose that (b) one third of the black
defendants have two charges each and the rest of the black
defendants one charge each and (c) half of the multiply-charged

black defendants are convicted of both charges and the other

half are convicted of one charge. Under these assumptions, the
defendant~-based conviction rate among multiply-charged blacks
would be 100 percent. BAmong singly-charged black defendants, the
conviction rate would be 53.4 percent--more than six percent lower
than among white defendants (all of whom are assumed to have one
charge each). The overall conviction rate for blacks wodld be 68.9
perzent. What is the true difference between rates of conviction
for black and white defendants? Forslund's failure to use a
defendant-based measure of conviction makes it impossible to
know.

Related to this problem is a second and equally serious
weakness. Although Forslund drew his data from cases of arrested
defendants, his analysis focused on charges, i.e. on events
that were not independent of each other. Some of the events

analyzed--namely, charges against multiply-charged defendants--were

more likely to be included in the "sample.'" That procedure

AA-b
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violates the assumption of statistical independence that must
be met when using the t-test and other parametric statistics
to measure between-group differences.7 The consequence is that
Forslund's findings are weighted toward cases involving multiple
charges.

This defect invalidates his effort to explain the convic-
tion-rate difference as a result of greater prosecutorial leniency
toward white defendants.8 Forslund found that a larger percentage
of charges against white defendants (31 percent) were nolled than
charges against black defendants (22 percent) and that black defen-
dants were convicted of only slightly more (3.5 percent) charges not
nolled than white defendants. Therefore, he concluded, "the greater
tendency to nolle charges against white than against Negro
males accounts in large part for the differences in conviction
rates between the two racial groups."9 That conclusion is correct
in terms of the way Forslund defined the '"conviction rate."

Without knowing number of charges, however, one cannot conclude
that white defendants had a lower probability of conviction
because they enjoyed an advantage over black defendants with
respect to prosesautorial decisions to nolle charges. If whites
began with substantially more charges per case than blacks--revers-
ing the hypothetical situation posed above--the findings could
indicate either no difference in conviction rates between black
and white defendants or a difference favorable to black defendants.
In general, then, Forslund's findings are biased because

(a) his units of sampling were individuals, not charge and

(b) statistical tests of the sn»r* he used require independent

AA-7
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random sampling, an assumption he violated when using charges
as units of analysis. The study has other weaknesses. It does
not control for type or level (misdemeanor-felony) of offense
or for evidential strength. Although Forslund noted the possible
importance of prior record as a determinant 5f conviction,
he did not have data on defendants' prior records. The value -
of this study is almost entirely negative: it shows how research
on criminal court decision-making should not be done.

A second study employing a defective research design to
test the "sociological hypothesis" is Chiricos, Jackson and

10

Walds. Although their study does not deal with nonconviction

dispositions, it deserves attention as another example of empirical

research yielding highly questionable conclusions about the
influence of "extra-legal" factors on criminal court decis-
ion-making. The authors examined relationships between a number
of defendant and case-related characteristics and judicial
decisions under a Florida statute that allows judges to withhold
formal adjudication of guilt in felony cases that result in
conviction.

Despite a finding or verdict of "guilty" the accused in

Florida is not "convicted" until formally adjudicated

by the court, a step which follows the verdict. Thus,

at the time of sentencing, the court may place the accused

on probation and concurrently withheld adjudication of

guilt. The accused in this instance is not a "convict,"

even thgigh he has been found guilty and placed on pro-
bation.

The advantage of this procedure for the defendant without a
prior felony conviction is that it eliminates some of the stigma-

tizing consequences of having been convicted of a felony.
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This study is methodologically superior to Forslund's
in several respects. The investigators used a defendant-based
unit of count, "legal'" variables as test factors, and controls
for type of offense. They concluded, as did Forslund, that
race of the defendant was a significant detefminant of decisions,
noting that '"regardless of which social or legal characteristic
is introduced as a control on the original relationship between
race and adjudication status, blacks are invariably adjudicated

12 They also claimed that deci-

guilty more often than whites."

sion-making was affected by age and level of education (younger

and better-educated defendants having higher probabilities

of receiving the privileged disposition of "adjudication with-

held”"). "Surprisingly," the authors revealed, their analysis

failed to show that the defendant's sex and level of occupational

skill had any impact on decision-making. But they viewed the

overall results as providing strong support for the argument

that "extra-legal'" factors play a large role in court decisions.
To evaluate these conclusions, consider the following

three methodological problems. First, data for the study were

taken from records on "2,419 consecutive cases received by

the Florida Probation and Parole Commission in an eight month

period from July 1, 18739, to February 28, 1970.”13 In other

words, the cases studied came from courts throughout the state

of florida. The investigators aggregated these cases into one

sample, however, ignoring almost completely the possibility

that inter-jurisdictional differences in decision-making might

affect their results. Only one court-related variable was included:

AA-9
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whether the case had been decided in a general jurisdiction
court or a limited-jurisdiction criminal court. The factor

is moderately associated with decisions to withhold adjudication,
but it does not adequately control for possible differences
among local courts in the tendency to withhold adjudication.
Therefore, the relationships between "extra-legal'" factors

and judicial decisions mask the confounding effects of any
inter-jurisdictional differences that may have existed. For
example, the majority of cases involving black defendants may
have come from courts in which judges were likely to adjudicate
guilt regardless of race and the majority of cases involwving
white defendants may have come from courts in which judges

were likely to withhold adjudication regardless of race.

Another methodological issue concerns the way the investi- |
gators measured type of offense. Rather than controlling for
individual offenses, they grouped all offenses into one of
three categories--"personal," property," and "other." This
may have biased the results of their analysis, since the frequency
of decisions to withhold adjudication varied considerably among
offenses within the categories, as shown in Table AA-3. In fact
the results were not affected by this crude approach to measurement
because the authors dropped the offense variable from the analysis
after showing that the percentage of decisions to withhold
adjudication differed in each of the three categories. Thus,
an even more serious problem than the measurement of offense

categories is that the study lacks control for type of coffense.
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s Table AA-3 ¢ *j
: d
= Percent of Cases Resulting In Decisions
To Withhold Adjudication |
% (N) ﬁ
Personal Offenses 56.7 ©( 351)
Aggravated assault 58.9 ( 241) f -
Homicide 41.7 ( 36) ’
Robbery 44.7 ( 38) i
Other 69.4 ( 36)
Property Offenses 69.4 (1080)
Burglary 70.0 ( 504)
. Larceny 72.0 ( 250)
) Auto theft 56.9 ( 51)
Forgery 61.8 ( 868) ?
Other 70.5 ( 207)
Other Nffenses 71.4 ( 206)
(No further information given) °
Source: Chiricos, Jackson and Waldo, 1972, pp. 501, 564.
¢ 18 Q
1 ~
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Third, the investigators employed a questionable technique
for analyzing the effects of "extra-legal" facto;s on decisions
to withhold adjudication. To measure the strength of zero-order
relationships between independéent variables and the dependent
variable, they presented contingency coefficients, chi-square

values, and probability statistics. Then they displayed a set

of contingency tables with percentages of defendants adjudicated

guilty in categories made up of various combinations of "favorable"

and '"unfavorable'" characteristics. The investigators included
three "extra-legal" variables (race, age, and education) and

four "legal" variables (prior record, representation by private

or court-appointed attorney, plea of not guilty or nolo contendere,

and trial in general jurisdiction court or limited jurisdiction
criminal court) in constructing the tables. Unaccountably,
the variable of offense does not appear in the tables. The
results show that by adding "favorable" (e.g., no prior felony
conviction, white, age 20 or less, private attorney) or "unfavor-
able" (e.g., two or more prior felony convictions, black, age
21 years or more, court-appointed attorney) characteristics
to particular categories, the percentage of defendants in those
categories receiving the privileged disposition of adjudication
withheld increases or decreases. An illustration is shown in
Table AA-4.

A more appropriate strategy would have been to examine
the effects of "extra-legal" factors net of the effects of
"legal" factors, using some standard multivariate technique

such as partial correlation or regression for the purpoce.

AA-12
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Table AA-4

PERCENTAGE OF PROBATIONERS AD JUDICATED GUILTY BY PRIOR
FELONY CONVICTIONS AND SEVERAL COMBINATIONS OF
SociAL CHARACTERISTICS

Favorable Characteristics Unfavorable Characteristics

(2027) N.F.C. 269 594 P.F.C. (387)
(1426) White + N.F.C. 233 684 P.F.C.+- Black (117)
(994) Ed > 10th - White + N.F.C. 198 723 P.F.C. + Black + Ed < 10th (65)
(501) Age < 21 + P.F.C. 4 Black -+
Ed 2 10th 4 White +- N.F.C. 14.8 76.4 Ed < 10th + Age > 21 (55)

Abbreviations are as follows:
N.F.C. = No Prior Felony Convictions
P.F.C. = One or More Prior Felony Convictions
Ed. 10th 4 = 10 Years or More Formal Education
Ed. < 10th = 9 Years or Less Formal Education
Age < 21 = Age 20 or Less
Age 21 4 = Age 21 or More

Source: Chiricos, Jackson and Waldo, 1972,
p. 566, Table 3.

o
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Instead, the investigators seem to have chosen a technique -
that both maximizes the apparent effects of "extra-legal" factors o
and prevents analysis of the extent to which these effects

may be due to the impact of "legal" factors (court jurisdiction,
offense category, type of plea, prior record) on decision-making.

The results of selected first-order controls for prior record

are reported at various places in the discussion. Most of those
findings indicate that the original zero-order relationships

between "extra-legal" factors and case outcomes persist when

the single "legal" wvariable of prior record is introduced as a
control. However, the authors downplayed an important inconsistency
in their results: an original 12.8 percent difference in percentages
of black and white defendants adjudicated guilty dropped to a sta-
tistically insignificant difference of 3.5 percent among defen- f?
dants with two ox more prior felony convictions. They also termed i

an "interesting contradiction"14

the finding that a substantially
higher proportion of defendants with 12 or more years of education
and at least two prior felony convictions (84.6 percent) were adjudi-
cated guilty than defendants with 10-11l years of education and two

or more felony convictions (50 percent) and defendants with 0-9

yvears of education and two or more prior felony convictions (72.8
percent). These findings underline the need for analytic proce-
dures more sensitive to interactions among various factors that

may affect criminal court decision-making.

B. Methodological Advances and Anomalous Results

Results from the two studies examined next disconfirm

predictions based on explicit theoretical arguments concerning "y

AR-14

R NI I I

e s o e S inn Y, g o e

s
S

G

R

[¢]

¢y

the effects of "extra-legal" defendant characteristics on cage

dispositions. These studies are more adequate meﬁhodologically
than the investigations by Forslund and Chiricos et al.: both
employ controls for type of offense and one tests carefully
for causal significance. But neither study cénsiders evidential
strength as a possible determinant of prosecution and adjudication
decisions. By ignoring a key "legal" variable, the authors
of each study conclude that the "sociological" hypothesis may
still be a valid explanation of criminal court decision-making.
Burke and Turkls applied log-linear analysis to data on
post-arrest decisions in a 20 percent random sample of adults
arrested in Indianapolis in 1964 (N=3,941). wWith this technique
they were able to measure the effects of age, race, occupational
status, and prior record (in this case, prior incarceration)
on six categories of their dependent variable: (1) non-prose-
cution, (2) dismissal and acquittal, (3) judgment withheld,
(4) suspended sentence and probation, (5) fine and (6) prison.
"The results of the analysis," the authors Observe, "suggest
that assertions of legal system bias against the socially dis-

advantaged require better evidence than has previously been

. . 16
offered in their support." Let us consider the findings which

led them to this qualified endorsement of the "sociological
hypothesis."

The principal results are summarized in Table AA-5
which reports effect parameters for each of the independent
variables on the first two categories of the dependent variable.

(Effect parameters measure differences between expected and
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Table AA-5

Effect Parameters For Case Dispositions By Age,

Race, Occupational Status, and Record of Prioxr Incarceration

Effect Parameters,
No Control for Offense

Effect Parameters,
Controls for Offense

Dismissal, Dismissal,

Independent Variable No Prosecution Acquittal No Prosecution Acquittal
Age
Undexr 25 LAQT7** -.188 .154 ~-.097
25-34 .229% -.018 .142 -.087
35-49 -.1l64 .108 .068 -.033
Over 49 - 473%% .099 —.364%%* .216%*
Race
White -.069 -.167*% .008 .008
Nonwhite .069 .1e7*%* -.008 -.008
Occupational Status
(Linear effect) -.015 . 260%* -.032 .144
(Quadratic effect) -.032 .052 -.028 .076
Prior Incarceration
Yes .002 -.319%%* -.010 ~.205%%*
No -.002 .319%% .010 . 205%*
** p < .01

* pg .05

Source: Burke and Turk, 1975.
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actual numbers of cases in cells of contingency tables, the

form of data for which log-linear analysis is used.) Figures
shown in the two columns on the left represent effect parameters
without controlling for type of offense. The columns on the
right contain effect parameters after the effects of offense
have been removed.

The findings shown in Table AA-5 prove the importance of
controlling for type of offense. Before the effects of offense
category are removed statistically, all three "extra-legal"
factors appear to affect dispositions. With respect to age,
the data indicate disproportionate probabilities for youthful
defendants (under 34) to have their cases rejected by prosecutors
and for older defendants (over 49) to hezve their cases prosecuted.
Race of the defendant also appears to influence the likelihood
of dismissal or acquittal in court, although the effect shown
indicates that nonwhites enjoy an advantage over whites. Occupa-
tional status appears related to the probability of dismissal
or acquittal in the direction predicted by the "sociological
hypothesis" (i.g., a positive association between occupational
status and the likelihood of dismissal or acquittal).

But when offense category is controlled, both race and
occupational status are stripped of their effects on dispositions.
The only "extra-legal" influence remaining is age, and here
the results indicate contradictory effects. Cases against older
defendants are disproportionately likely to be disposed by

dismissal or acquittal.
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despite findings which contradict that view. Several considerations

These results did nct persuade the authors to reject the
"sociological hyppothesis.'" Instead, they proposed an interpre-
tation emphasizing the "complexity" of relationships between
"extra-legal" factors that obscure or distort their true effects
on decision-making. Commenting on the disappearance of the
effect of occupational status when offense is controlled, they

observe:

...a possibily confounding factor is the highly significant
relationship between prior incarceration and occupational
status (tables riot shown here), since the greater chance
that lower-class males have been previously incarcerated
implies that some part of their risk arises from a factor
already shown to generate a higher probability of...[con-
viction] irrespective of offense. In addition, the strong
relationship between race and occupational status (tables
not shown here) introduces still another complication

for any simple behavigral interpretation in terms of class
culture differences.

The authors advance a similar argument concerning the elimination
of the effect of race after controlling for offense:

It would, however, be premature to conclude that race

has nothing te do with disposition, for the significance,
regardless of offense, of the race by occupational status
association and of the three-factor interaction of age

by race by prior incarceration [findings reported but

not shown] suggests that the race effect may be masked

by its complex relations with other factors, and that
there may indeed be some discrimination operating in ways
not readily described by the simplifying rhetoric characi8
teristic of most debates over racism in law enforcement.

This line of interpretation culminates in the following proposal:
The unsurprising finding that race and occupational status
are significantly related emphasizes the need not only
to test for discriminatory legal processing but also to
test for the relative validity of explanations, for whatever
bias may be found, emphasizing racism,lan the one hang,
or class discrimination, on the other.

Clearly Burke and Turk are clinging tenaciously to the

view that decision-making is affected by "extra-legal" factors

AA-18
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weaken their argument. First, their reasoning coﬁcerning "inter-
actions” (i.g., correlations) among the independent variables

is speculative and murky in the extreme. The "unsurprising"
relationship between race and occupational status, for example,
hardly explains why controls for offense eliminate the zero-order
effects of these two variables. If official decisions reflect
both racism and class discrimination, as Burke and Turk imply,
then nonwhite defendants are at a double disadvantage: all

are nonwhite and most are lower-status. The effect of race
should therefore persist after controlling for offense. In
general, when two independent variables are correlated, the
problem for research is to partial out the relative effects

of each on the dependent variables. Otherwise their zero-order
effects will be exaggerated. Burke and Turk seem to employ

just the opposite logic by which the correlation between race
and occupational status somehow reduces the individual effects
of each on case dispositions.

A second difficulty arises with respect to the variable
of prior incarceration. Never explaining the meaning of this
term (does it refer to jail, prison, or both?), they initially
introduce prior incarceration as "the measure representing

. 20
prior arrest in this analysis." Later, however,

. . n2l
prior incarceration as an aspect of "social disadvantage
and treat it throughout their analysis as simply another "extra-

legal" variable like age, race, and occupational status. The

AA-19
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finding that the effect of prior incarceration persists after
controlling for offense is, in fact, the strongest support

for their argument concerning nsocial disadvantage" and decision-
making. As discussed below, however, a prior criminal record
(including prior incarceration) cannot be seen as a purely
rextra-legal" factor.

Perhaps the most serious defect is the investigators'
failure to examine the effects of "legal" factors on prosecution
and conviction decisions. Instead of considering offense category
as a possible determinant of decision-making, they removed
the effects of offense category in order to study the effects
of "extra-legal'" factors. {How this was accomplished is not
indicated.) Moreover, they do not consider the possible effects
of evidential strength or number »f charges. Thus, it seems
clear that Burke and Turk have contributed little in the way
of substantive findings to the debate over the relative importance
of "legal® vs. vextra-legal"” factors in criminal court decision-
making. Rather, it is the methodological contribution they make--
controls for offense category--which distinguishes their work.

A study by Bernstein, Kelly and Doyle22 represents another
step in the development of an improved methodology for evaluating
the "sociological hypothesis." Using regression analysis, they
examined the way decision-making in a high-volume urban criminal
court was affected by a large number of '"legal" and "extra-legal"
variables. This technique allowed them to control for offense,

pay attention to substantive significance, and test for causality.

their results and cast doubt on the implications they draw
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from their findings.

The principal findings are presented in Table AA-6.
This table includes results only for the first two categories
of the investigators' dependent variable--'""dismissal'" and 'adjourn-
ment in contemplation of dismissal." (The third category--"sen-
tence"--is not relevant to this discussion.) Unlike dismissal
of charges, adjournment in contemplation of dismissal (ACD)
is a disposition in which the defendant is "...adjudicated
guilty but not formally convicted unless...rearrested and charged
with a new offense in the six-month period following the original

. . L 23 . .
ACD disposition. Thus, ACD is similar to the "judgment withheld"

procedure that Chiricos et al. studied in their analysis of
Florida cases: both dispositions make it possible for defendants
to be found guilty without acquiring records of convictions.

The authors include in the original table only those variables
whose net regression effects were statistically significant
at the level of .10 or better. Race and time employed were
significantly related to sentence severity; they are presented
here to underline their lack of effects on dismissal and ACD.
Age, another "extra-legal" variable, failed to show any relation
with any category of the dependent variable and is not included
in the original table.

A general conclusion from these results is that "extra-legal"
factors do not account for variations in either dismissal or
ACD outcomes. But it is difficult to summarize the results
any more precisely than this. Only one "legal" variable--number

of arrest charges--has negative effects on both decisions.
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f i d The remaining "legal" variables affect either one decision
‘E’: Table AA-6 ; : A ,

! or the other. Thus, defendants charged with burglary and assault
zero-Order Correlation and Regression Coefficients For Selected

"Legal” and "Extia-Legal" Factors With Dismissals and ACD's

had better chances of receiving dismissals. Defendants charged

Dismissals ACDs with resisting arrest or drug offenses and defendants with
p b B B b B { heavier records of past convictions had poorer chances of receiving
Legal Factors } -
- ! ACD dispositions.
Offense: ! . . . . '
% The investigators attempt to explain these inconsistent
Burglary .05 .035(.018) .047 ; ‘
' and seemingly patternless results by invoking four different
Drugs .13 .141(.072) .155 %
I { lines of interpretation. The positive relationship between
Assault .01 .036(.021) .044 |
107 burglary charges and dismissal outcomes is seen as reflecting
Resisting arrest ~.06 -.089(.030) .

"evidentiary concerns."
Number of Arrest _ o8 -.022(.010)  -.042 —.08 ~.085(.046) 065 The fact that we find defendants charged with burglary
Charges . : : : more likely to have their cases dismissed may be a function
of burglary cases being difficult to prosecute successfully.
- Many burglaries are committed at times and in places where

! P eyewitnesses are not present. The absggce of witness naturally
; o reduces the strength of the evidence.

Extra-Legal Factors

Time employed® i To explain why defendants charged with assault have better

Prior record** -.14 -.006(.004) -.069 chances of receiving dismissals, the authors introduce a version
% of the "sociological hypothesis" according to which officials
3
place "lesser value on interpersonal violence when it occurs
among minority groups."
Standard errors in parentheses. | P —_—
i . While we lack individual data on victims, our court observa-
*Four categories: unemployed 6+ months; unemployed less than 6 months; | ! tions revealed that almost all of the assault cases prose-
employed less than 6 months; employed 6+ months. 1 cuted were assaults between persons of the lower classes
. , f who predominate in the catchment area served by this court...we
**Weighted index of prior convictions: prior felony convictions v{elf glvn;n oint | suggest that interpersonal violence evokes a lesser response
3 points, prior misdemeanor convictions 2 points and prior violations L P : ; when both the defendant and the victim are socially disadvan-
The index is the sum of the scores for each defendant. : taged beaguse there is less concern for disadvantaged
: victims.
Source: Bernstein, Kelly and Doyle, 1977, p. 750, Table 2. ‘ |
. \ According to the authors, the finding that resisting arrest
% i charges reduced the probability of ACD dispositions can be
. Y
s i e
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understood in relation to "the organizational imverative to ”
maintain good relationships among criminal justiée personnel...”26
To support this interpretation, the authors cite works by other
researchers which demonstrate '"the importance of the police

to the criminal justice system and the need to sanction those

who counter police authority."27 The authors do not offer any

explanation for the finding that defendants charged with drug
offenses have better chances of receiving ACD dispositions,
even though the relative size of this relationship is greater
than the resisting arrest-ACD relationship.

Finally, the relationship between prior record and ACD
disposition is also seen as supporting the "sociological hypothe-
sis." The authors propose that this finding '"suggests differentia-
tion on the basis of accumulated disadvantagea status." N

That is, those with heavy prior records, having previously
been adjudicated guilty, have already accrued a disadvantaged
label. Whether differentiation on the basis of this prior
disadvantaged status is discriminatory depends on whether

the status of "prior convicted offender" was ascribed -
or achieved. To the extent that one's conviction for a

prior crime was not entirely a function of the alleged
offense, the negative effect of a priag record can be
interpreted as partly discriminatory.

While these explanations reveal considerable ingenuity,
they can be neither proved nor disproved with data from the
study. They amount to post hoc speculations advanced to account
for findings manifestly at odds with the "sociological hypothe-
sis"--or, as the authors term it, the "societal reaction" hypothe-

sis. As they observe in concluding remarks, the results of

the study indicate that "the role of the deviants' social attri-

butes in explaining variation in societal reactions seem very
. 29
much overstated'" by proponents of the hypothesis.
Rather than abandoning the argument, Bernstein et al.
recommend "considerable shifting"” of its "theoretical focus":
Specifically, we interpret our findings to suggest that
greater attention be paid to (1) organizatioral imperatives
of the deviance-controlling agency, (2) the expectations
and values of those participating in the decisions and
(3) the role of accumulated disadvan§8ged statuses acquired
in prior deviance processing stages.
What is interesting about this proposal is that two of the
three elements retain emphasis on "extra-legal"'" attributes
as causal factors in decision-making. One reason why the "expecta-
tions and values" of decision-~makers might be expected to matter
is that defendants vary with respect to "extra-legal" attributes.

Another is that cases against defendants vary with respect

to the seriousness of offenses charged.31 Indeed, the single

example given--official attitudes toward assaultive crimes

by minority group members--seems to combine both of these reasons.

The authors may have had other considerations in mind, but

it is unclear exactly how far we move beyond the "sociological

hypothesis" by focusing on officials' '"expectations and_values.“
That question can also be asked about the third element

in the proposed reformulation: "accumulated disadvantaged stat-

uses." The authors give one illustration for this concept:

the finding (nocted above) that defendants with relatively heavy

prior records were less likely to receive ACD dispositions.

As their strongly-qualified statement indicates, however, the

extent to which the acquisition of prior records depends on
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"ascribed" (i.e., "extra-legal") characteristics of defendants
is an unresolved issue.32 An additional question‘which the

authors ignore is why prior record does not affect the probability
of dismissal.

It therefore appears that the reformulation offered may
refer only to "organizational imperatives" of official agencies.
The authors do not specify the theoretical meaning of this
concept. Instead, as with the other two elements, the problem
of definition is solved with a single example, i.e., the need
for maintaining "good relationships among criminal justice
personnel"33 that the authors see reflected in the lower likelihood
of ACD dispositions for defendants charged with resisting arrest.

The conclusions advanced by Bernstein et al. are models
of ambiguity and equivocation. Their argument is the same as
that advanced by Burke and Turk: '"extra-legal" factors may
not have direct effects on decision-making, but the possibility
of indirect effects cannot be ruled out. Therefore, the "socio-
logical hypothesis" still appears valid, and researchers should
continue to search for empirical support.

Unfortunately, the authors draw this implication from
results that may themselves be invalid. Their "sample'" consisted
of:

all males arraigned in a city in New York State, from

December, 1974 to March, 1975, whose most severe arrest

charge was a felony charge, whose cases were not disposed

of at first court presentation and whose cases were finally

disposad of in criminal court within the four-month period

of c¢bservation, bWy a judgment other than an acquittal,

by i :dges who disposed of more than one percent of the
cases (N=1,213) .34
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The proportion of cases excluded, and hence the possibility

of substantively biased findings, may have been Sizeable. This

is indicated in a footnote reference to defendants dispnsed

at first court appearance.
ngenteen.percent of persons arrested for felonies are
flnally.dlgposed of at their first court presentation,
i.e., w1?h1n 24 hours after the arrest. Since the disposition
process 1is so truncated, we analyzed data for this group
separately. Our findings indicate that the factors that

affect.:.disposition decisions for these defendantg are
quite different for those not so rapidly disposed. >

But the authors do not consider whether these and other exclusions
may have affected the form and composition of the regression
model they develop to explain their findings.

There are other reasons to question their results. The
authors make no reference to defendants with other cases pending
against them at the time of arrest. The presence of such defendants
in the sample would bias the results of the analysis since
the probabilities of both dismissal and ACD dispositions were

36
A second weakness

almost surely affected by pending cases.
is the investigators' failure to control for evidential strength.
They maintain that the effects of burglary charges and number

of charges on dismissals (see Table AA-6) are "interpretable as
reflective of evidentiary concerns," but the logic of this

claim is unclear. In fact, the authors do not include a single
item of evidence among their independent variables. Third,

the authors report results for only five felony offenses (burglary,
robbery, drugs, larceny or theft, and assault), which probably

means that defendants charged with other offenses were dropped

from the regression analysis. Thus, their effort to compare
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the relative importance of "extra-legal'" and "legal" factors
as determinants of decision making falls short of even minimal

adequacy.

C. Methodological Adequacy and Significant Results

The final study offers the most reliablé findings yet
available concerning the validity of the "socioclogical hypothesis"®
as an explanation of criminal court decision-making. Myers

and Hagan37

used regression analysis to study decisions to
prosecute in a systematic random sample of defendants (N=980)
charged with felony offenses in Marion County (Indianapolis),
Indiana, whose cases were disposed between January 1974 and
June 1976. Cases involving "victimless" crimes (gambling, prosti-
tution, and drugs) were excluded from the sample. The authors
also examined decisions to try defendants rather than accept o
guilty pleas, but these findings do not bear ~n nonconviction
dispositions and are disregarded in the pregsent discussion.

In addition to standard "extra-legal" defendant character-
istics, the investigators included a number of variables relating
to evidential matters and victim attributes. The twenty-four
independent variables fall into five groups. Names of the variables
and coding categories are as shown in Table AA-7.

Two considerations are important in interpreting the findings
shown in Table AA-8. First, the "case" unit in this study is
not an arrested defendant but a defendant against whom an infor-
mation or indictment has been filed.38 The sample contains

only cases which were neither (a) rejected by prosecutors nor

(b) prosecuted as misdemeanors. This limits the utility of é’g
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Table AA-7

Variables Used by Myers and Hagan .

Notation Variable

Evidentiary Strength
X; Eyewitness ldentification(s)

X, Confession of Defendant
and/or Accomplices

X3 Weapon Recovered
X4 Stolen Property Recovered

Xs Amount of Expert Testimony

Xg Amount of Nonexpert
Testimony
X Number of Witnesses

" Victim Credipility and Cul-
pability
Xg Victim Sex

X9 Victim Age

X1p Victim Emploeyment
Status

Xy1 Victim-Defendant
Relationship

Xy9 Victim Prosecution
Preference

Xy3 Prior Victim-Defendent
conflictd

Xj4 Alleged Victim Miscon-
duct

Xys Victim Prior Record

Defendant Credibility and
Dangerousness
X1 Defendant Sex

Scale Notation Variable Scale
Interval X7 Defendant.Age interval
(rerval Xys Defendant Employment 0 Unemployed
Status 1 Employed
2 Self-employed
?eo Xy9 Defendant Prior Record 0 None
es
1 Arrest, no conviction
0 No 2 Conviction, no incar-
1 Yes ceration
Interval 3 Incarceration(s)
Xz20 Pretrial Release Status 0 In jail
Interval 1 Out on bond
2 Never arrested
Interval X,y Counse! 0 No counsel
1 Court-appointed
2 Privately retained
X22 Amount of Bond Interval
G Female ,
1 Male )H;ac:al Composition
interval 23 Racial Compositionb White defendant-white

1 Unemployed

2 Employed
Eelf-employed

1 Family

2 Friend or acquaintance

3 Stranger

Legal Seriousness
X33 Prosecution ChargeC

0 Unwilling to prosecute
1 Willing to prosecute

Interval

O None

1 Non-criminal and non-
sexual

2 Sexual

3 Potentially criminal

O None

1 Arrest, no conviction

2 Conviction, no incar-
ceration

3 Incarceration{s)

0 Female
1 Male

a . - . )
The measure for prior victim-defendant contlict is the weighted sum of responses (No = 0; Yas = 1)t the

tollowing: victim struck the first blow (3);

bt arguments with the defendant (1);

victim argued with the defendant immediately prior to the ofiense 2);
prior harrassment or abuse by victim (1). The alpha reliability ceetli-

“ient (Cronbach, 1951) of the resulting measure was .67.
. Race compasition is orthogonally coded as two vectors. In the first, black defendant-white victim even!s are
435'gned the value of 1; the remainder are assigned Q. In the second, white defendant-white vicim events ara

H:lqned the value of 1; the remainder, 0.
Prosecution charge refers to the rank of the most serious charge filed by the presecutor; seriousness is

“a3ed on the mean statutory penalty.
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Table AA-8

The Decision to Prosecute Fully (Y, ). Standardized Regression Coefficients and
Related Statistics for Statistivally Significant (p <.05) Variablesé

Metric
Coefficient  Standaraic2d
Variable r (Standard Error) Coefficient
X; Eyewitness Identification 101 .105 .228
(.023)
X, Confession of Defendant and/or ~ccomplice(s) 037 .067 .03z
(.030)
X4 Recovery of Stolen Property .073 .149 161
{.036)
X¢ Amount of Nonexpert Testimony .026 L3 .108
{.023}
X;; Victim-Defendant Relationship -.022 -.063 -.185
(.023)
Xz Victim Prosecution Preference 184 328 321
{.059)
Xy3 Prior Victim-Defendant Conflict .046 .009 .098
(.002)
¥4 Defendant Age -.082 -.005 -.090
(,002)
X4, Counsel -.093 ~.083 -.038
{.032)
X3 Racial Composition
a. Black defendant-white victim vs. 069 .168 .092
black intra-racial (.041)
b, White intraracial vs. black intraraciai -.010 147 149
(.040)
Xq3 Prosecution Charge 132 .022 418
: {.004)
R? .120
N 418

2The metric and standardized ccefficients are taken from the weighted least squares solution, while the zero-
F-der corralations and R? are taken from the ordinary least squares solution.

Source: Myers and Hagan, 1979, p. 447, Table 2.
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the results for evaluating the "sociological hypothesis" as

an explanation of conviction-nonconviction dispositions. The
authors do not indicate how the two prior selection decisions
may have affected relationships in the sample of cases they
studied. Second, the dependent variable--"the decision to prose-
cute fully"--is a measure not of conviction Eut of prosecution.
All cases not prosecuted were dismissed, but some prosecuted
cases resulted in acquittals. This further limits the utility

of the results for the question at hand.

With these notes of caution, let us consider the findings
presented in Table AA-8. Regression coefficients for all inde-
pendent variables shown are significant at probability levels

of .05 or better. Correlation coefficients for only three of

the variables—--'"eyewitness identification" (Xl), "victim prose-

cution preference" (Xlz), and '"prosecution charge" (X24)—»are

significant at the .05 level. Each of these is a "legal" factor.
Standardized regression coefficients indicate that the same
three variables have considerably greater explanatory power
than any others. By this test of substantive significance,
the results strongly support the "legalistic" hypothesis that
Hagan originally proposed as an alternative to the "sociological
hypothesis."

The results also indicate that certain "extra-legal'" variables

make small contributions to the probability of "full" prosecution.

Older defendants (Xl7), defendants represented by court-appointed

attorneys (X21), the defendants accused of offenses against white
victims (X23) have somewhat greater chances of being prosecuted.

Several other "extra-legal" defendant characteristics--sex

(Xls)’ employment status (X18), and prior record ((Xlg)——do
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not affect the prosecution decision. Furthermore, the decision
is unaffected by nearly all "extra-legal" victim character-
istics—--sex (X8), age (Xg), employment status (Xlo) and prior

record (Xls)' Therefore, the results do not confirm the "socio-

logical hypothesis.'" The influence of several "extra-legal"
factors is modest and appears only after controlling for the
effects of "legal"'" factors.

Myers and Hagan sum up their findings as follows:

Taken together, the findings suggest that evidence of

the defendant's guilt, a credible victim (i.e., white,
willing to prosecute), a potentially discreditable defendant
(young, represented by court-appointed counsel), and a
legally serious offense enhance the probability of full
prosecution. Of these elements, the legal seriousness

of the offense (i.e., prosecution charge) and the case's
evidentiary strength are giggn substantially greater weight
than other characteristics.

They also observe that their findings concerning the effect
of "racial composition" has particular significance for evaluating
research of this kind.

To discover the point at which effects become significant,
we reanalyzed the data, adding each set of independent
variables to a regression equation containing racial compo-
sition. The coefficients for racial composition increased
in magnitude and reached statistical significance only
after measures of evidence were controlled. Evidence,

then, suppresses the effects of race. This feature of

our results is crucial for it calls into question studies
that find no effect for race but fail to control for eviden-
tiary strength. An accurate estimate of the effects of

race and other 'extra-legal' variables could ver Owell
hinge, then, on a consideration of the evidence.

Further research is needed to determine whether "extra-legal®
factors actually have the kind of modest, indirect effects

on criminal court decision-making to which Myers and Hagan

refer. Unfortunately, the results of this study are not conclusive.

Tt has other weaknesses in addition to the two limitations
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mentioned above. Instead of measuring type of offense directly

in dummy-variable analysis, the investigators measured seriousness

of offense by taking the mean statutory penalty of the most
serious charge filed. Also, the authors overlooked the matter
of "pending" cases which has been shown to affect decisions

1

. . 4 .
in previous research. Until more results are available, the

most appropriate conclusion is that the "sociological hypothesis"”

remains unproven as an explanation of c¢riminal court decision-

making.

D. Ccnclusions

The preceding review shows that empirical support for
the view that "extra-legal" factors affect the probability
of conviction is practically non—exisfent. Early studies seem
to confirm the '"sociological hypothesis" but they suffer from
serious methodological deficiencies. When more adequate data,
research designs, and analytical procedures are employed, the
results of research indicate that "extra-legal" factors are

not significantly related to the likelihood of conviction but

that "legal" factors are.

A number of problems are apparent in quantitative research
on the determinants of criminal court decision-making. First,
investigators typically concentrate on decisions at only one
stage of the total dispositional process, ignoring decisions
at other stages. It is difficult to compare results from studies

examining decision-making at different stages of the process.

For example, Bernstein et al. studied cases not disposed at
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the first court appearance, while Myers and Hagan looked at
felony filings. Second, rarely do any two studieé use the same
independent variables or define them in the same way. Bernstein
et al. measured the defendant's employment status according

to length of time unemployed or employed, while Myers and Hagan
measured it according to a three-fold classification (unemployed,
employed, self-employed). Third, even when they are aware of

the importance of controlling for offense categories, some
investigators (e.g., Myers and Hagan) fail to employ adequate
measures for type of offense.

It is possible that even the most sophisticated quantitative
research may not bring greater accuracy in assessing the role
of "extra-legal'" factors in criminal court decision-making
than we have already achieved. One reason is that defendants
in criminal cases are often very similar with respect to certain
theoretically important attributes such as income, education,
and occupation. The absence of variation in these potentially
significant causal factors is likely to result in findings
indicating that they are not important determinants of case
dispositions.%?

Another inherent difficulty in quantitative research on
criminal court decision-making is the assumption that "extra-legal®
factors operate in a simple bi-~variate fashion. Most researchers
automatically assume that nonwhite defendants have greater
chances of conviction than white defendants, relatively uneducated

defendants greater chances than relatively educated defendants,

AA-34

e y——

pres

poor defendants greater chances than wealthy defendants, and

so forth. But this assumption is queéstionable. Reésults from

the study by Myers and Hagan show that the defendant's race
matters only in connection with the victim's race. The finding
of an interaction effect involving the race of the defendant
and the race of the victim points up the fallaty of attributing
bi-variate effects to variables that may be significant only

in relation to other variables.

The difficulty with the assumption of bi-~variate effects
is nicely expressed by Hindelang. His observation addresses
bail decisions by individual judges, but it has general applic-
ability to criminal court decision-making:

In setting bail and determining outcome, the court has

simultaneous access to information. That is, information

comes to the judge as a whole cloth and not in bits and
pieces that eventually are stitched together. It would

pe surprising if the cogrt_considered bits gf ;nformatigg

in a case rather than viewing the case wholistically...

In other words, the significance of such "extra-legal" factors

as race, income, and occupation probably depends on the total
context in which these factors appear, rather than on any intrinsic
importance they may have by themselves.

Another problem facing those who wish to do quantitative
research on the determinants of criminal court decision-making
concerns the distinction between "extra-legal" and "legal"”
factors. Few investigators have given this problem the attention
it deserves. There is no difficulty in viewing race, socio-economic

status (income, education, occupation), age, and sex as

"extra~legal'" characteristics. It is questionable, however,
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whether prior record, pretrial release status, and legal represen-
tation (whether by private or court-appointed attorney) can

be treated as "extra-legal" in the same sense. Victim participation
in criminal court decision-making adds further complexity to

the issue. For example, the victim's willingﬁess to testify

as a prosecution witness can be seen as a "legal" factor, but

the victim's "disreputability" (as might be inferred by a prose-
cutor, for example, from a prior record or the circumstances

of the offense) cannot be viewed as a matter of strictly "legal"
relevance.

It seems clear that researchers need to transcend the
simplistic "legal" vs. "extra-legal" dichotomy that has been
employed in the past. A more adequate classification would
recognize at least three different kinds of "legal'" variables.

One such category includes factors bearing on evidential strength:

victim willingness to prosecute, number and kinds of witnesses,
physical evidence, confessions, and testimony. Another category

includes offense-~related variables: amount and kind of harm

done and relationship between defendant and victim. A third

category includes case-processing variables: pretrial release

and detention status, type of legal representation, police

and prosecutorial screening decisions, pleabargaining practices,
and sentencing decisions. But whether it is possible to design
research permitting examination of all these factors remains

unclear. In addition, the question of how to classify the variable

of prior record is still unanswered.
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Perhaps the greatest challenge to quantitative research
on criminal court decision-making lies in the limited explanatory
power achieved through previous investigations. Despite major
improvements in methodology, researchers are unable to explain
more than a small part of the total variation in outcomes.
Unexplained variation may reflect the inadequacies of existing

methodological approaches used to analyze the "dense causal

web”44 of criminal court decision-making. To a much greater

extent, however, it may reflect the uncertainty, unpredictability,
and indeterminacy of decision-making in criminal justice.45
In unraveling the complexities suggested by this possibility,

researchers may find it necessary to re-think the entire strategy

of quantitative research.
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Appendix BB

CASE PROCESSING AND ATTRITION: THE EFFECTS OF PRETRIAL
DETENTION AND DELAY ON CRIMINAL COURT DECISION-MAKING

In his classic 1927 study of The Bail System in Chicago,

Arthur L. Beeley identified an issue that may be essential
for understanding criminal court decision-making:

The problem of bail is obviously closely related to the

matter of ccntinuances. There would, in fact, be little

or no administrative problem of the sort discussed here

if th? bulk of defendants were disposed upon first arraign-

ment.
This observation suggests that pretrial release and detention
policies interact with continuance policies--or, more generally,
policies for managing court delay--as determinants of conviction
and attrition rates. The following chapter argues that Beeley's
original insight can help us reconcile contradictory empirical
evidence concerning the effects of pretrial detention and court
delay on dispositions of criminal cases.

Beeley recognized that the rate of attrition is closely
related tc the extent of pretrial detention. This can be seen
in his discussion of "unnecessary arrests."z Quoting official
statistics on case outcomes, he observed that the majority
of all persons arrested and brought to court were eventually
discharged without being convicted at an average rate of 60.5 per-
cent for the period 1910-1921. His data also showed that summonses
or police citations in lieu of arrests were used extremely spér—
ingly to bring defendants to court (less than one percent of all

criminal cases arraigned in the Chicago Municipal Court in

1925). Beeley concluded that toc many persons, especially those
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accused of minor crimes, were unnecessarily taken into custody,
resulting in serious injustice. "If too poor to furnish security...
[the defendant] is locked up pending arraignment, irrespective
of the comparative insignificance of the charge and the fact
that he is probably innocent--at least that his chances of
being discharged are as three to two.">

Students of criminal justice have shown more interest
in pretrial detention and courtroom delay as possible determinants
of attrition rates than in other aspects of case processing
such as screening, pleabargaining, trial procedures, and sen-
tencing. The argument that defendants held in pretrial custody
have significantly greater chances of being convicted than
defendants released before trial is currently one of the most
often-repeated generalizations among scholars and researchers.
The proposition that "excessive" delay leads to "unnecessary -
loss" of convictions has perhaps equal acceptance. Both hypotheses,
however, appear to involve serious oversimplifications of
decision-making in criminal courts.

The first part of the following discussion re-examines
a number of empirical studies which seemed to show that pretrial
detention makes a significant independent contribution to the
attrition rate. This relationship is now part of the conventional
wisdom in criminal justice research. Pretrial detention imposes
numerous liabilities on defendants, as the Attorney General's
Committee on Poverty and the Administration of Federal Criminal

.4
Justice  observed almost two decades ago. Defendants who cannot

~
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obtain pretrial liberty are hampered from participating in
the preparation of an adequate defense (gathering evidence,
locating witnesses, and consulting freely with lawyers). These
difficulties, compounded by punitive and degrading conditions
typically associated with pretrial detention, may induce detained
defendants to convict themselves by pleading guilty to charges
they would contest if released before trial.

As plausible as this argument may be, the empirical evidence
in its favor has come from a number of widely-known studies
that were badly flawed in design, analysis, or both. More recent
studies examined in the second part of the chapter indicate

that pretrial detention by itself is unrelated to the likelihood

of conviction. Third, the chapter considers an alternative

explanation which emphasizes the connection between detention

and delay in explaining rates of nonconviction dispositions

in c¢riminal courts. Finally, the chapter discusses the implications
of current research on case processing for the development

of an empirically-based theory of decisions in criminal justice.

A, The Effects of Pretrial Detention on Conviction and Attrition

Perhaps surprisingly, the possibility that conviction
might be disproportionately frequent among defendants detained
before trial was not one of the "administrative problems'" Beeley
identified in his analysis of bail policy in Chicago. Rather,
Beeley was concerned with what he saw as gross misapplication
by court officials of four different alternatives (bail bonds,
recognizance without sureties, cash deposits, and recognizance
with sureties) then available for securing defendants' appearance

in court.
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The administrative problem here is one of making discrim-

inating use of these various forms of bail process. The Lo

interests of justice are frustrated when.thege alternative

forms of conditicnal release are misapplied.

Beeley's was the first in a series of "bail reform'" studies
aimed at demonstrating that many more defendants "who are ordinarily
committed to jail pending trial, might, without administrative
difficulty, be conditionally released in the community.”6 Beeley
d}ew a sample of cases from among unsentenced jail prisoners,
dividing it into two groups--"dependables" and "undependables'--on
the basis of classifications by an ad hoc "staff committee"
of two social workers familiar with each of the cases and a
psychiatrist unacquainted with the cases. These rather curious
procedures, plus Beeley's reformist interest in demonstrating
the desirability and feasibility of liberalizing pretrial release
policy, kept him from investigating the possible impact of
detention on case dispositions.

The Handicap of Jail Status. The possibility that detention

increases the likelihood of conviction was first set forth

as an explicit hypothesis in two studies of bail administration
in Philadelphia and New York City directed by Caleb Foote.
These studies were also the first to question the assumed rela-
tionship between detention and conviction by suggesting that
court officials' judgments as to guilt, evidential strength

and convictability in individual cases might be responsible

for both detention and conviction differentials. foote and

his collaborators knew the relationship could be spurious.

"for example, if the magistrates are sufficiently sagacious

(
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to impose high bail Predominantly upon those who are in fact
guilty and are lenient with those who are in fact not guilty

y
then to that extent the higher proportion among jail defendants

of those adjudged guilty will not reflect any handicap resulting

from jail status."8

But that suggestion remained an unexamined
hunch for nearly two decades of research on the effects of
pretrial detention, during which most investigators continued
looking for and (predictably) finding evidence of the "handicap
of jail status."

The two studies by Foote and his associates are frequently
cited in favor of the hypothesis that pretrial detention leads
to a higher probability of conviction, but the support they
provide is extremely weak. The New York City study (based on
"a sample of 3,223 actions...composed of approximately one-half
of the felony prosecutions for 1956 in each of the counties
of New York, Bronx and Queens”g) reported only one result of

interest: a 14.1 percent difference in overall rates of grand

jury dismissals between bailed (23.9 percent) and jailed (9.8 per-

cent) defendants. The results of the Philadelphia study were more
detailed, but if anything they actually should have left the
hypothesis in weaker shape (see Table BB-1).

In four of the offense categories examined (burglary,

auto theft, sex crimes, and narcotics offenses), the attrition

rate for detained defendants equaled or exceeded the rate for

released defendants. Yet the investigators did not search more deeply
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Crime

Violent
crimes

Burglary

Assault
and battery

Auto theft

Property
crimes

Sex crimes

Narcotics
offenses

All above
offenses

Percentages of Indicted Defendants Not Convicted

Table BB-1

Defendants on Bail

Not

Percent
Not

Defendants in Jail

Not

Percent

Not

Convicted Convieted Convicted Convicted Convicted Convicted

50

19

62

24

47

44

275

1ol

3

79

-

254

Source: Foote et al., 1954, p. 1052.
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14

56

25

49

27

48

86

52

27

33

75

11

29

14

12
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77

25

21

21

27

27
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into this seeming anomaly, their only comment being a gloss
on the findings: "Although there are marked variations among
different types of crimes, [Table BB-1] illustrates that a defen-
dant who is out on bail is much more liksly not to be convicted
than is a defendant who comes to court from jail.“lo

To their credit, Foote and his co-workers had an inkling
that the relationship between pretrial detention and court
delay might somehow matter for explaining tqgir results. In
the Philadelphia study, they noted that the avérage time from
preliminary hearing to adjudication was one month for jail
cases and nine months for bail cases. To interpret this difference,
they called attention to the much higher rate of '"nol prosses"
(prosecutorial rejections) among bail case indictments (3¢.2 percent)
than among jail case indictments (2.4 percent). "Some nol prosses,"
they proposed, "may simply mean that the failure to provide
a speedy trial has resulted in the loss of valuable evidence."11
In other words, they argued that "deterioration" of evidence
stemming Irom delay helped bailed defendants avoid conviction.
The investigators were silent as to whether delay also improved
the chances of jailed defendants, although their implicit if
not explicit message emphasized the disadvantages of delay
for defendants avaiting trial in custody.

This interpretation was modified slightly in the New York
City study. There the same pattern of shorter delays in jail

cases and longer delays in bail cases turned up, but with a

difference, as shown in Table BB-2.

BB-7



A A ———— AR, - DL

Lram ¥

Days

0-49
50-99
100-149

150-199

200 and over

Totals

Source:

Table BB-2

Time From Complaint To Dismissal By Grand Jury

Prison Cases Bail Cases Prison-Bail Cases

Number Percent Number Percent Number Percent
138 85.2 92 64.8 32 46.4
17 10.5 33 23.2 20 29.0

7 4.3 13 9.2 6 8.7
- - 4 2.8 7 10.1
- -— —-— - 4 5.8
162 100 142 100 69 100

Foote EE.E&:' 1958, p. 728.
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These results showed "prison'" defendants Peqeiving dismissals
sooner than "bail" or '"prison-bail" defendants. The investigators
speculated that prosecuting attorneys may have been giving "some
preference to prison cases" in calendaring defendants' cases for
presentation to the grand jury.12 Yet they concluded that the
policies prosecutors were using to handle jail cases amounted to
a mixed blessing, since 14.8 percent of the jailed defendants
spent between 50 and 149 days in jail before dismissal. "Probably
this was because prosecutors occasionally hold back weak cases
hoping to secure sufficient evidence to obtain an indictment.”13
Although these results did not suggest to the investigators
that delay might actually have been advantageous for those
jailed defendants whose cases were dismissed in less than 50

days, they did complicate the original assumption that delay

has uniformly negative effects on the likelihood of nonconviction

dispositions for jailed defendants.

Bail Reform. Next to the Foote studies, the most widely

known research on the relationship between pretrial detention
and conviction was done during the early 1960's in New York
City under the auspices of the Vera Foundation, later to become
- Vera Institute of Justice. The authors of the first Vera
study proclaimed unconditionally that "a person not in jail

at the time of adjudication stands a better chance of receiving

a favorable disposition of his case.”14 To substantiate this &
claim they introduced the results shown in Table BB-3. S @
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The confidence to be placed in these figures as support

)

Table BB-3 O ‘ for the argument depends upon how one assesses the consequences

Case Dispositions by Jail Status and Charge -

of certain limitations of the study. First, the authors made

5

At Liberty Detained no attempt to control for evidential strength or prior record,
v to mention only two factors that could account for some of the dif-
Percent Percent | |
Percent Not Con- Total Percent Not Con- Total , ferences shown. Second, they ignored the fact that nonconviction
Chazge Convicted  vizted Cases Convicted et === i differentials between bail and jail cases were very small in cer-
Assault 23 77 126 59 41 128 ; ‘ tain offenses (-7 percent for defendants charged with robbery and
Grand larceny ii z; 2? ;z Zz izz 1 é -4 percent for defendants charged with sex crimes) and positive
:z]::::us 1 (+14 percent) for defendants charged with narcotics offenses.
weapons zz Z; zz z; Zz zi | ? Third, the data represented about sixty percent of the total
:Z:ii:;:s 10 90 49 14 86 28 ’ 2 cases handled in the court studied because three classes of
Others 30 70 47 78 22 23 é cases were excluded: (a) those with defendants under twenty-one;
Source: Ares, Rankin and Sturz, 1963, p. 84, Table 10. = (b) those which originated in the grand jury ratlher than in
:t ; - the lower court; and (c) those which were not disposed at the
E time of data collection.15 The decision to exclude two-fifths
i of the total court workload from the study may have had significant
g consequences for measured rates of pretrial detention and conviction
é among bail and jail cases.
Another defect éoncerned the treatment of cases involving
i V defendants charged in separate criminal actions. The authors
explained that each such case was "merged" and treated as one
‘f case in the analysis.16 This introduced another source of possible
é bias into the data, for it meant that cases in which defendants
% were convicted in only one of several actions were counted
? as convictions, regardless of dispositions in other actions.
PO
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To the extent that defendants with actions pending against 7 ‘ fﬁg Table BH-4

them were both more likely to be jailed before trial and more Relationship Between Detention and Unfavorable Disposition

likely to be convicted in at least one case, the results do

.4 Disposition Baild JailP
not confirm the argument that pretrial detention itself reduced ; —_—— (%) (%)
. . : . c
the prospects of favorable outcomes at adjudication.l? 1 Sentenced to prison 17 64
18 . . ‘ Convicted without prisond 36 9
The second Vera study reached a more tentative conclusion e
! Not convicted 47 27
about the relationship between detention and conviction. This i Number of defendants (374) (358)

study revealed a twenty percent difference between bailed and qpree some or all the time pending disposition.

b .. X . . s
In jail all the time from arrest until disposition.
c . . , , .
: Sentenced to one of the city, county, or state correctional institu.ions.
Table BB-4. ‘ % a
; ; Includes suspended sentence or choice of fine or prison.
Rankin disclaimed any interest in pursuing the relationship -

jailed defendants in likelihood of conviction, as shown in

e : s . .
Includes acquittal, dismissal, discharge on own recognizance.

between detention and conviction for two reasons. First, the 1 Source: Rankin, 1964, p. 642, Table 1.

results indicated that that relationship was less strong than
the relationship between detention and sentencing severity--the ) ! f?
central issue in the study. Second, she felt that "further
research is needed before an effect of detention on conviction
can confidently be stated to exist."19 Nevertheless, she went

on to display percentages of nonconvictions in all but one

of the following tables '"so that the reader may make comparisons

20

if he wishes." In those tables, Rankin introduced separate

statistical controls for five different case- and defendant-related

R T ARG DT e e

variables (prior record, bail amount, private or court-assigned
counsel, '"family integration," and "employment stability™").

The results revealed persistent conviction-rate differentials 3 ;
between jailed and bailed defendants, reinforcing the impression | g
that pretrial detention itself harmed defendants' chances at

ad judication.
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But there are two other and perhaps more compelling reasons
for questioning Rankin's findings on detention and conviction.
First, an enormous number of cases were excluded from the analysis.
Consider the following groups of cases excluded because they
were ineligible for the fledgling Manhattan Bail Project:

defendants with a narcotics charge since 1955; defendants
who admitted use of drugs; defendants with present or
previous charges of forcible rape, homicide, sex offenses
involving a minor, or a present charge of assault on a
police officer; and defendants who were certain that they
would have their ownzgrivate attorney in court at the
initial arraignment.

Additional exclusions were made on other grounds:

Defendants released on their own recognizance pending

trial were not included in this study because release

on recognizance in itself may have an effect on disposition
in addition to the effect of freedom pending trial. Defen-
dants whose cases were adjudicated the same day they were
arraigned were not included because there was no question

of detention pending dispositions. Defendants for whom ..

bail was never set were not agcluded because they had
no opportunity to post bail.

Finally, one group of cases may or may not have been included

in the study:

Defendants with a certain combination of present charge

and previous convictions [not further specified] were

not bailable in...[the lower court], but were bailable

in the higher court if a bail petition was made by the23

defendant's lawyer. Usually the petition was not made.

Second, Rankin presented data permitting analysis of con-
viction-rate differentials in relation to court delay as measured
by the number of days from arraignment to disposition. Comparison
of outcomes between jailed and "part time free" defendants
revealed that the relationship between detention and conviction

was reversed in cases subject to "long" delays of 30 days and

over.

BB-14

SR,

FEBNINe B

¢

Rankin introduced these data in order to correct for a
"simplification'" made in Table BB-4, which was to combine together
"all bail defendants regardless of whether they made bail im-

2
4 Table BB-5 shows that rates of nonconviction

mediately or not."
were higher for defendants who posted bail after spending some
time in detention than for jailed defendants only among cases
disposed within the first 29 days after arraignment. Among
cases disposed 30 or more days after arraignment, however,
jailed defendants appear to have enjoyed some advantage over
"part time free" defendants with respect to nonconviction dis-
positions. That finding might have prompted deeper inquiry

into the relationship between detention, delay and conviction.
Instead Rankin turned away from the issue to concentrate on

her main interest, the relationship between detention decisions

and sentencing outcomes.

Unconstitutional Detention. In 1972 a study of the "handi-

cap-of-jail-status" hypothesis was commissioned by the Legal
Aid Society of New York City to be included as a brief in its

suit challenging the administration of bail.25

The suit argued
that bail practices in that city violated the equal protection
and due process clauses of the United States Constitution.

It claimed that the results of the study proved beyond doubt
that "the present bail system creates two classes of accused
distinguished by their wealth or lack of it: those who are

released and are relatively more likely to have a favorable

outcome in their cases, and those who are detained in lieu

BB-15
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Table BB-5

Relationship Between Detention and Unfavorable Disposition

When Number of Days in Jail is Held Constant

Disposition

Sentenced to prison

Convicted without
prison

Not convicted

Number of
defendantsa

& information about number of days in j

pays in Jail

Less Than 10 to 29 30 Days
10 Davs Days And Over
Part- Part-~ Part-
time Never time Never time Never
None Free Free Free TFree Free Free
3 (%) (%) (%) (%) (%) (%)
11 20 60 26 59 56 73
38 34 10 39 9 38 9
51 46 30 35 32 6 18
(190) (143) (114) (23) (138) (16) (100)

they are omitted from this table.

Source: Rankin, 1964, Pp. 643.
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of bail and are therefore much more likely to be convicted

and get a prison sentence.”26 Although the suit &as unsuccessful,

it served as an occasion to publicize yet another set of research

results ostensibly demonstrating that pretrial detention increases

the likelihood of conviction.

What were the findings of this study and why were its
sponsors so confident they had irrefutable evidence that detention

itself was the primary cause of conviction-rate differentials

between the "ins" and the "outs," as the study referred to

detained and released defendants? Kasanof and Single summarized

their results and conclusions as follows:

The study has shown that one factor--whether the accused

is released or detained pending trial--above all others
determines both the outcome of his case and the likelihood
of his receiving a prison sentence. By examining seriousness
of charge, type of crime, weight of evidence, aggravated
circumstances, prior criminal record, strength of family
ties, employment status, and the amount of bail, the study
demonstrates that neither independently nor in combination
do any of these factors account for the disparity in outcome
and in severity of sentence between those detained and

those released. The inescapable conclusion is that the

fact of detention itself causes those detained to be convicted

far more often ang7sentenced much more severely than those
who are released.

But a different and much more balanced interpretation
of the results was prepared at the invitation of the editors

of the Criminal Law Bulletin, where the study was published.

In his methodological commentary, Hindelangz8 raised three

objections to the data and analytic techniques used in the

research. First, Hindelang noted that the cases actually stud-

ied-—~a select group comprising approximately 20 percent of

¥

the Society's files of closed cases on adult male defencdants

BB~17
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accuséd of felonies--might not be representative of all cases
involving persons named as defendants in the action. But while
couched in lawyerly terms, the criticism may have been more
serious than Hindelang admitted, for the "sample" was even
less representative of all criminal cases processed in Manhattan.
Cases of female defendants, defendants with retained or assigned
counsel other than Society lawyers, and defendants without
counsel -were automatically eliminated from the study along
with some 80 percent of the Legal Aid Society's cases.
Hindelang's second criticism went to the validity of certain
measures used in the study. In particular, he questioned the
measurement of evidential strength (whether or not the defendant
gave a confession after arrest and whether or not evidence
was found on the defendant) on both substantive and methodological
gounds, arguing that (a) admissibility is the key issue with
respect to both confessions and physical evidence and (b) di-
chotomization of the evidence variable overlooks the importance
of "gradations in the damning nature of the evidence found

on the accused.”29

He also objected to the use .of the misde-
meanor-felony distinction as a control variable for what the
study referred to as "type of crime." More refined analysis

by offense category would be necessary, Hindelang cautioned,
before accepting this study's conclusion that "the type of

crime in no way begins to offer an explanation for the different

0

treatment"> of detained and released defendants at adjudication.

His third criticism concerned the analytic procedures

used in the study. Hindelang called this "the question of simul- s

BB-18
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thglr effects independently is not sufficient. In setting
bail and dgtermining outcome, the court has simultaneous
access to information. That is, information comes to the
judge as a whole cloth and not in bits and pieces that
eventually are stitched together. It would be surprising
if the court considered bits of information in a case
Separately rather than viewing the case wholisticall§'

in attempting to understand the decision~making proceés
of the court, therefore, it would seem appropriate, to
the extent possible, for the researchers to use taéular
analyses to examine the effects of variables simultaneously.32

Because the study did not introduce simultaneous controls,

the conclusions its authors drew about the irrelevance of their
control variables for explaining the probability of conviction
were in doubt.

Despite Hindelang's insightful understanding of the way
court officials use information in making decisions, he neglected
one variable that may be a key item of information in case
processing. That variable is the amount of delay from initial
appearance to disposition in individual cases. Had he thought
about this matter, Hindelang might have come to an even more

cautious view of the results than the one he submitted to the

Criminal Law Bulletin.

foundations ever constructed in empirical research, the "handi-
cap-of-jail-status" argument has held attraction for students
of American criminal justice since the early works of Foote

and the vera Institute. for example, the Presidentt's Commission '

on Law Enforcement and the Administration of Justice referred

BBélg




to the Vera studies as providing evidence that detention heightens
the probability of conviction.33 In later research on the effects
of pretrial detention, investigators have used more sophisticated
techniques of regression and path analysis, thus satisfying
one of the criteria ("simultaneous controls") Hindelang specified
in his critique of the Legal Aid Society study. Problems of
inadequate research design have continued to plague these efforts,
however, leading to results hardly more acceptable than before.

A recent study by Swigert and F‘arre1134 illustrates the
difficulties inherent in research using sophisticated techniques
to study the effects of detention but employing conventional
assumptions about how those effects are produced. Although
this study does not focus on pretrial detention, the results
show how treating detention as a dichotomous variable and using ’f,
no "simultaneous control" for court delay can produce results
indicating that detention increases the probability of conviction.
Swigert and Farrell analyzed case-processing decisions in a 50 per-
cent random sample of all homicide cases decided over a nineteen-
year period (1955-1973) in a large northeastern city (N=444). The
authors included a measure of bail (coded as either "yes" or

. . . a1l
"no") among the variables they examined to explain differentia

e e T R A A T

treatment of the defendants, citing works by Foote and Ares,
Rankin and Sturz as justification for predicting that pretrial
detention might affect outcomes. Their results show that pretrial
detention has an independent negative effect on the probability

of avoiding conviction.

BB8-20
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This finding is highly suspect. A serious procblem of which

the authors seem unaware is that murder is not a'bailable offense.

The authors do not tell us how many defendants in their sample

obtained release on bail. They also overlook the fact that

defendants accused of manslaughter ("negligent homicide") cannot
be convicted of murder ("non-negligent homicide")._Instead,

they begin their analysis by treating all cases as "homicide"
cases without distinguishing between murder and manslaughter
charges. They then use the murder-manslaughter distinction

to measure their dependent variable, which they call "final
disposition." (This would seem to vitiate entirely the authors'
conclusions about the impact of defendants' social characteristics
on decision-making in murder cases.) Finally, they neglect

the variable of delay, which is typically quite high in murder
cases because of special demands for time to conduct additional
investigation, locate witnesses, and Prepare prosecution and
defense arguments.

It is hardly surprising, then, that the Swigert-Farrell
finding concerning the relationship between detention and ultimate
disposition is almost completely at odds with an observational
study of bail and defense preparation in murder cases. After
observing and interviewing both public defenders and private
attorneys in Chicago, Gilboy concluded:

For a number of reasons an all out effort by an attorney

to have bail set may be potentially harmful to the best

possible defense at trial. Therefore, defense lawyers

in capital cases will often decide not to seek bail at

all (or they may choose to seek ba%% through methods that
are likely to be less successful ),

BB-21



The vitality of the hypothesis that detention increases
the chances of conviction may be due to the fact. that it is
a defense lawyer's argument. Pretrial detention, however necessary
it may appear to police and prosecutors, imposes punishment
on persons supposedly entitled to the presumption of innocence.
That "jail status" handicaps not only the defendant but also
the defense attorney is clear from an early discussion concerning
the advantages of release:
A defendant free on bail or on his own recognizance can
make good use of this liberty. He is available on a twen-
ty-four hour basis to consult and participate fully with
counsel in time-~consuming preparations for trial. He alone
may be able to locate and persuade defense witnesses to
testify. He is often the key source of factual details
on which to base pretrial motions and negotiat%gns. He
can assist in tracking down evidentiary leads.
The hypothesis originated with lawyers (Foote and Ares) and
enjoyed its most lavish treatment from lawyers (the Legal Aid
Society). As the authors of the Legal Aid Society study wrote:
This study was undertaken...in the hope of proving by
hard data something which has been known by veteran criminal
lawyers for a long time: The court's decision at arraignment
to detain or release tg; accused is a crucial factor affecting
the outcome of a case.
Now let us see how this hypothesis was undermined by non-lawyer
researchers using more advanced techniques of analysis but
expecting to find that pretrial detention itself is a determinant

of the attrition rate.

B. The "Non-Effects" of Pretrial Detention on Attrition
38

The results of three recent studies throw serious doubt
on the claim that the probability of conviction is automatically

increased for jailed defendants. The first two studies indicate
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that detention '"sometimes" affects the likelihood of conviction;
the third concludes that detention '"never" affects the conviction
rate. These results surprised the investigators. But because

they failed to examine closely the factor of delay as a possible
determinant of differential outcomes between jailed and/or
released defendants, none could account satisfactorily for

the apparent "non-effects" of detention.

39

Eisenstein and Jacob's Felony Justice is one of the

most ambitious cross-jurisdictional analyses of case processin

ever done by social scientists. The study contains rich qualitative
information on the functioning of "courtroom workgroups" and

the influence of "workgroup organization" on felony dispositions

in Baltimore, Chicago and Detroit. It also presents quantitative
results which challenge many standard assumptions about criminal
courts. One of these is the finding that "jailed defendants

are not consistently convicted more often than those who win

40 Careful inspection of methodological

release before trial."
procedures used, however, makes this claim evaporate.

It is important at the outset to note the qualification--
"consistently'"--the authors attached to their conclusion. Their
findings were difficult to summarize because under certain
circumstances detention appeared to increase the likelihood
of attrition. As they wrote: "Bail status sometimes affected

41 . .
case outcome." The relationship, however, was not as strong

\

or as consistent as they had expected. This result seems to

have caught them by surprise, leading them into an interpretive

swamp.
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One of their responses to this difficulty was to engage i Table BRBR-§

Chicago Courtroom Analysis

in post hoc speculation about unanticipated findings. ‘ '
: ; of Decision to Dismiss Charges
For instance, in Chicago we found that for armed robbers ‘
and burglars, making bail was more important in determining ‘ ; N i .
their fate at the preliminary hearing than the strength : : Southside Northside aﬁg“ics Naﬁgotgcs

of the evidence. However, the effect of bail was quite
different for the two offenders. Bailed armed robbers

were more likely to have their case dismissed or disposed ! Canonical correlation
of at the preliminary hearing than those who were jailed. : squared .05 12 3

Burglars released on bail were more likely to be indicted } . -30 .42
than their jailed counterparts. The difference may lie : § Percentage of explained

variance accounted for by:

with the backgrounds of the armed robber and burglar.

Although there may be little difference in the professionalism ,
of the jailed and bailed armed robber, it is likely that !
the bailed burglar was a professional who had the resources ;
to make bail, whereas his amateur counterpart was too g ; Race 14.3 25.4 64.5

poor to raise bond money and thus went to jail until dis- | : : : 6.0

Offense 79.0 43.2 18.1 54.6

ety

-
position. But the professional burglar faced the more f Release 0 27.2 3.8 o
serious charges, whigg could not be diposed of at the i - . 29.3
preliminary hearing. ; f Evidence 1.3 4.0 13.5 0

A second response was to ignore certain unexpected results. .
Source: Eisenstein and Jacob, 1977, p. 207, Table 8.4

For example, one finding indicates that pretrial detention e j
increased the probability that the defendant's case would be ;
sent to the upper court for trial in Baltimore but not in Chicago %

|
3

or Detroit.4 The only comments Eisenstein and Jacob make about

this cross-city difference were to characterize the effect
of pretrial detention as "almost invisible" and to emphasize

that the "identity of the courtrcom is the most important variable"

in each of the cities.44

Third, Eisenstein and Jacob resorted to circular explanations
for certain results. Their comments on Table BB-6 are illustrative. i

The authors explain these results in the following way: ;

T
N
£
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One effect of courtroom workgroups is that they perceive
defendants and cases differently and treat them differently.
Table [BB-6] shows those differences for four Chicago
preliminary hearing courtrooms which heard enough cases

to permit this kind of analysis. The different norms of
each courtroom emerge in striking fashion. In the north
side courtroom, the offense charged was most important;
defendant's race was a distant second. However, decisional
patterns are not well captured by these variables for

that courtroom, both as measured by the correlation coefficient

and by the measure of improvement in our predictive ability.
In the south side courtroom, offense charged was less
important, and race and bail status were much more important;
all the variables again explain little of the variance.

In one narcotics courtroom, offense charged had little
importance, but the race of the defendant has a large

effect: whites were sent to trial more frequently than
blacks. In the other narcotics courtroom, race had no
significance, but the workgroup reacted to the offense
charged and bail status. The only feature common to these
four courtrooms was that weight of the evidence as we
measured it did not explain much of the variance in the
decision to dismiss charges at the preliminary hearing.

45
A fourth response involved misinterpreting certain findings

concerning the effect of pretrial detention on adjudication.

Their data appear to indicate, for example, that jail status

(here defined as "characteristics of defendant") accounts for

55 percent of the explained variation in the conviction rate

in Baltimore, 12 percent in Chicago, and seven percent in

Detroit.46 Eisenstein and Jacob recognize the parallel between

this finding and the one reported in Table BB-6 but later conclude

that "[clontrary to popular rhetoric and some research, a

defendant's...bail status...did not determine outcomes."47

This interpretation may badly distort the significance of the

results discussed above, however, which (as we are told in

a footnote48) were produced by excluding dismissals from analysis.

Another set of results indicating that pretrial detention

"sometimes" affects case dispositions is reported in Bernstein,
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Kelly and Doyle.49 The '"sample" for this study consisted of:

all males arraigned in a city in New York State, from
December, 1974 to March, 1975, whose most severe arrest
charge was a felony charge, whose cases were not disposed
of at first court presentation and whose cases were finally
disposed of in criminal court within the four-month period
of observation, by a judgment other than an acquittal,

by judges who digBOSed of more than one percent of the
cases (N=1,213).

A number of questions arise immediately concerning the
decision to exclude cases disposed at the first court date (17 per-
cent of all persons arrested for felonies).Sl Are such cases
and dispositions unimportant for understanding the "societal
reaction to deviants," as the authors refer to criminal court
decision-making? What consequences did this exclusion have
on measured rates of nonconviction dispositions? How did it
affect the conclusions they reach? The authors tell us only
(in a footnote) that separate analyses of the excluded cases
indicated that "the factors that affect the...dispositional
decisions for these defendants are quite different from those
affecting the same decisions for those not so rapidly disposed.sz"

A second possibly serious problem concerns the decision
to exclude cases not disposed during the period of the study.
Without knowing the number and kinds of cases that survived
more than four months and the outcomes they received, it is
impossible to state confidently that differences in attrition
between jailed and released defendants found in the study represent

real case-processing differences in the court studied.

The results of the Bernstein et al. study both contradict

and confirm the "handicap-of-jail-status" hypothesis. They
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show that the probability of "straight dismissal" increased
if the defendant had been detained before trial.'Defendants
released before trial, however, had better chances of receiving
another nonconviction disposition known as "adjournment in
contemplation of dismissal.“53

To account for these inconsistent results, the authors
follow two contradictory lines of interpretation. With respect
to the negative impact of detention on the probability of ACD,
they merely re-phrase the "handicap-of-jail-status" hypothesis
with references to "societal reaction" and "social typing.”54
But they offer a very different explanation for the finding
that detention increases the likelihood of dismissal:

Qur observations suggest that some court agents are using

court processes as sanctions. That is, they assume that

defendants who have been detained already have been sanc-
tioned. To save the court further expenditures of time

and money, the detention experience is treated as having

provided the necessary "taste of jail" to deter future

crime...The subsequent dismissal...obscure; thgsfact that

the defendant has been punished unnecessarily.

This interpretation views pretrial detention as a form of legally
unauthorized but informally recognized punishment.

As we shall see below, the "informal punishment" hypothesis
marks an emerging line of research on criminal court deci-
sion-making. For now, let us observe that Bernstein et al.

did not connect their findings with the matter of delay. This

is all the more remarkable given their criticism of previous
research on the effects of detention for "failing to differentiate
between those detained for longer versus shorter periods of

56

time." Unfortunately, the way in which they included delay

BB-28

o
i
3

Q

>
ke

in their measure of pretrial detention makes their regression
results almost uninterpretable. (Specifically, their "pretrial
release status" variable treats as ordinal categories four
values-~detained more than or equal to 30 days, detained less
than 30 days, release on bail, and release oﬁ personal recog-
nizance--that should have been handled as nominal categories
in dummy-variable analysis.)

Summarizing the results of the two studies already discussed,
we may say that they appear to place the '"handicap" hypothesis

in serious doubt without disconfirming it entirely. It remained

7

for Goldkamp5 to address directly the issue of spuriousness

that Foote had raised twenty-five years earlier. His findings
appear to indicate unequivocally that the "handicap" hypothesis
is wrong as it applies to conviction-rate differences between
jailed and released defendants:

In the foregoing analysis, an attempt was made to explore
the possible relationship between custody and adjudication
by employing a trifurcated analytic model to help specify
its applicability. When all defendants were considered

in terms of dismissal or nondismissal of all charges (on
Step One), the rate of dismissals appeared to be unaffected
by pretrial custody status. When nondismissed defendants
were examined on a diverted/nondiverted dimension (Step
Two), a moderately strong bivariate relationship with
pretrial custody was found. But when six control variables
[charge seriousness, detainer/warrants, number of prior
arrests, on conditional (probation, parole, furlough or
work) release, open (or "pending"”) cases, and number of
different offenses charged] were entered first in multiple
regression, pretrial custody was stripped entirely of

its ability to affect or explain variance in diversion
decision outcomes. It was concluded from this that the .
relationship was spurious, explained by the common correlation
of both custody and diversion to such variables as charge
seriousness and prior arrests. Finally, a weak relationship
of little consequence was found between pretrial custody
and findings of guilt or innocence for defendants who

had not been dismissed or diverted. It was concluded that
pretrial custody had no noticeagﬁe effect on a defendant's
prospective innocence or guilt.
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Goldkamp's analysis is methodologically superior to all

previous quantitative research on the effects of.pretrial detention

on prosecution and adjudication decisions. Other findings he
reports59 indicate that the '"handicap" hypothesis may be correct
as it applies to sentencing. Thus, among convicted defendants
"the custody relationship re-surfaces in powerful form in the
sentencing decision component where incarceration or nonincar-
ceration is decided."60 Obviously persuaded by his findings,
Goldkémp concludes his study by urging further research designed
to answer the following questiorn: "Why might a prejudicial
effect from pretrial detention be experienced at sentencing
but not in the adjudication of defendants' cases?”61

But is this the right question? Goldkamp's model includes
no measure of delay. The next section suggests that failure
to examine the joint effects of detention and delay is likely
to produce invalid results concerning the effect of detention

on the conviction rate.

C. Detention, Delay and Attrition

Many observers think that delay increases .the rate of
attrition. According to an old adage familiar to detectives
and prosecuting attorneys, cases get "worse" as they get "older."
The belief that criminal complaints "deteriorate" with age
is usually explained by alleged tendencies of witnesses to
"disappear," complainants to "cool off" and "wear out," and
evidence to "dry up" as cases "drag on.'" Students of criminal
courts also believe that delay lowers the likelihood of conviction

by increasing pressure on court officials to use screening
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procedures and dismissals as expedient methods of "moving"
calendars. The President's Commission, for example, linked
rising rates of attrition to delays occasioned by increasingly
heavy caselocads faced by urban criminal courts:
As the backlog of cases mounts, delay increases and the
pressure to dispose of cases becomes overwhelming. Clearing
the dockets comes to be an end in and of itself, and haste
rather than intelligent deliberation is the norm of practice.
Disposition by dismissal or by guilty plea is often charac-
terized by hasty decisions with little agEention given
to penal and correctional consideration.
Empirical support for the hypothesis that delay affects
the attrition rate is slim and at best inconclusive. The following
discussion considers four studies dealing with this relation-

ship. The results of the first three studies are completely

contradictory: Banfield and Ander‘sonB3 concluded that delay
64

increases the attrition rate, Landes that delay reduces it,

and Levin65

that delay has no effect on attrition. Defects

of research design and analysis present in each study make

it difficult to accept these findings as either confirming

or disconfirming the hypothesis. The results of the fourth

study by Nar‘dullis6 help to understand not only the contradictory
nature of earlier findings but also the complex relationship
between delay and attrition. As we shall see, the last study
provides the first empirical evidence that delay increases

the attrition rate through a joint or interaction effect with
pretrial detention.

The major assumption of the Banfield-Anderson study of

continuances in Chicago is that costs are associated with court
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. Table BB-7
delay. Excessive delay, they argued, wastes precious resources g} a

. . A . . . Delay, Detention and Percent Not Convicted
of time and money, creates judicial inefficiency’, and imposes Y.

needless burdens on witnesses and attorneys. Delay also weakens
Number of

£ and ses unnece " " of conviction: i Court Bailed Jailed No Bail-Jgail
prosecution cau unnecessary osses ons . : Appearances Defendants Defendants Information All Cases
. . s . j N s N % (N) (%)
However, Banfield and Anderson recognized a distinction overlooked (N) (%) (N) (%) (N) (%)
. . : . . . f - 67 7 57 2 197 8
in most conventional discussions of the relationship between ; 1-4 73 14
s . ‘G- 2 54 1 26 27 143 24
delay and attrition: i 5-8 63 ° 7
. e x 3 23 27 16 19 110 37
The use of the terminology "lost convictions" as a cost ; 9 or more 7L 1

is in a sense misleading. In actuality, the costs of any
disproportionate differences in conviction rates over

time mag7be better expressed as "unjustifiable convic-
tions."

Total 207 24 144 14 99 21 450 20

Source: Banfield and Anderson, 1968, p. 300 (Table 3) and p. 310 (Table 25).

i A B S

In other words, the effects of delay are likely to be two-fold:
(a) a lowered probability of conviction for some defendants
and (b) an increased probability of conviction for other defendants. !

This recognition enabled Banfield and Anderson to perceive

¢

in shadowy and uncertain terms a relationship that escaped
subsequent investigators until Nardulli showed that delay and
detention affect attrition jointly. Unfortunately, Banfield
and Anderson were unable to demonstrate that what Nardulli

later identified as one component of court delay--namely, con-

et AL i S A A R

finement delay--may be a key factor in understanding the impact
of delay on the attrition rate. This inability stemmed from
certain weaknesses in their research discussed below.

The principal Banfield-Anderson results bearing on the
matter at hand are presented in Table BB-7. The data reveal sharp % E
increases in attrition with increasing delay (see "all cases"

column in Table BB-7). They also indicate that the probability
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of nonconviction dispositions increased over time among both

bailed and jailed defendants, although the rise appears to

have been somewhat less steep for jailed defendants. The latter
finding led Banfield and Anderson to see that delay may be
more advantageous for some defendants than for others. Although

Banfield and Anderson seem not to have realized it, this insight

points to a possible three-way relationship between delay,

detention and attrition.

To understand their reasoning, it is necessary to consider
how they thought the relationship between delay and attrition
could be explained. Their explanation contained three elements.

The first proposition was that delay itself is not the sole

or even the most important determinant of attrition. Thus,

they observed that attrition-rate differences were also associated -

with bail-jail status, type of counsel (retained vs. assigned),
and race of defendant (black vs. white). Second, they argued
the implausibility of explaining the relationship between delay
and attrition by proving that "the short cases simply involve

obviously guilty defendants while the lengthy cases involve
68

'hard' problems most likely to lead to a non-guilty disposition.™

Were it available they reasoned, such a "proof" would indicate

that '"case difficulty" is the cause of both delay and attrition,
Q
thereby rendering the original relationship spur‘ious.6~
But this seemed unlikely to Banfield and Anderson in view

of what they saw as the "most startling statistics of this

study...[which] indicate that the conviction rate for white

defendants who have retained counsel declines at a faster pace
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han does the conviction rate for non-white defendants who

have retained 70 i
counsel . " Something other than "case difficulty"

had to be at work:

These considerations left a third possibility for explaining
the relationship: delay as "a necessary but not a sufficient
condition'’2 for attrition. As already noted, Banfield and
Anderson did not discern clearly the interaction between delay
and detention as a possible determinant of the attrition rate--the
explanation that Nardulli would later advance. Instead, they

invoked the nebulous concept of "official attention" to explain

their results:

should be expressed in terms of loss of i

: : convicti
ggigztggf:ggants~w1ﬁh retained counsel, or incgiggz gg
Honeper tab e gain in conviction rates of other defendants
oney jﬁdiciwis ?o?eq previously...that lawyers, and probaél
none b Jud tha g ficials, seem to pay less attention to i
ence. L ag o white defendants. Making a further infer-
prodéce 1os¥ e ppssible that to say either that continuances
by the operators of the judieisy seosoy S, fAken seriouslyn
conv1ct109§ occur over time when igztizsgrighﬁzaiggecessary

In the end, Banfield and Anderson exXplained the delay-attrition
relationship as being largely a product of discriminatory treatment
of low-income black defendants. Disproportionately subject |

to pretrial detention and representation by assigned public
defender attorneys, these defendants bore the brunt of having

thei " i
elr cases "taken lightly" and thus faced disproportionately

high probabilities of conviction in "lengthy" cases
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The Banfield-Anderson study is flawed by serious problemns
of design and analysis. First, the investigators, employed no
control for type of offense, evidential strength, or prior
record in their analyses of delay-attrition differentials.
Second, they eliminated defendants with pending cases from
their sample. Third, they drew all of their principal findings
from analyses of cases decided in the upper court (Criminal
Division) following grand jury indictment. Only six of the
forty tables presented refer to cases disposed in the lower
court (Municipal Department). These six tables give reasén
to believe that the relationship between delay and attrition
is quite different for cases that survived the grand jury than
for cases not presented to the grand jury. None of the six
tables introduces the bail-jail distinction, thus precluding
any comparison of louer-court cases and upper-court cases with
respect to a potentially important ceterminant of attrition.
Finally, the authors relied entirely on two-, three-, and
four-variable contingency tables to analyze their data, making
it impossible to detect pessible interaction effects. (This
could account both for the tentative quality of the explanation
finally proposed and for the authors' failure to recognize
the possibility that delay and detention interact in their
effects on attrition.)

Despite these problems, the Banfield-Anderson study provides
at least limited support for the claim that delay increases
the rate of attrition. It also suggests that the effects of

delay are roughly equal for detained and released defendants.

BB-36

b e e e A T

e

3

The next study by Landes74 comes to exactly opposite conclusions
about the relationship between delay and attrition. The level
of statistical sophistication in this study is far above that
of the Banfield-Anderson study. Landes' analysis includes many
more variables and yields many more results fhan the previous
investigation. Regrettably, methodological problems render

his findings virtually worthless for explaining variations

in the rate of attrition. The study is nevertheless instructive.
Its shortcomings can help us see more clearly how delay may
work in concert with detention as joint determinants of the
attrition rate.

Landes reached two conclusions of interest. First, he
argued that his results indicate a strong negative relationship
between pretrial detention and attrition. This finding was
consistent with his theoretical model of criminal court

decision-making, which predicted that

if the defendant were not released on bail, the costs
of his resource inputs would rise, leading to a reduction
in these inputs and an increase in the probability of

conviction. Therefore, a decline in the fraction of defendants

making bail should resulysin an increase in the fraction
of defendants convicted.

Obviously, this argument re-states the traditional "handicap-of-
jail-status'" hypothesis in economic terms.

His second conclusion was that court delay reduces the
rate of attrition. This finding, too, fit Landes' theoretical

model :

One reason for the positive association between...delay...and
convictions may be that the prosecutor becomes more selective
with respect to the cases he prosecutes as trial delay
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increases. That is, he selects from an inventory of cases the

ones he believes to have the greatest probability of conviction:

and the highest sentences if conv%gted in order to maximize
his weighted conviction function.

Landes skillfully elaborates his argument with other findings
concerning the effects of defendants' resources and prosecutors'
calculations on case dispositions. But his findings seem to
contradict the Banfield-Anderson conclusions. Although their
implications are not entirely clear, they suggest that delay
increases the probability of convictions for all defendants
and that the conviction-inducing effects of delay are considerably
lower for defendants not constrained by the "handicap of jail
status."

How can we account for Landes' surprising results? The
answer is that they appear almost entirely to be artifacts
of the data he had available =nd the measures he constructed.
Unlike Banfield and Anderson, who examined case-level data
from one jurisdiction, Landes obtained two sets of aggregate
data for his research:

The first source is an American Bar Foundation (ABF) study,

in which over 11,000 felony defendants in 1962 were sampled

from state court dockets in nearly 200 counties. From

this sample we can estimate for several counties within

most states the number of defendants released on bail

and their average bail charge, the number going to trial,

and the number dismissed, acquitted and sentenced. The

second major source of data is for the 89 U.S. district
courts where annually published statistics on...criminal
cases are available. These data contain information...[on]
criminal court queues, the number of cases going to trial,
the disposition of cases, and the number of cy}minal de-
fendants receiving subsidized legal services.

In other words, the units of observation are courts, not cases.

Landes analyzed relationships between rates of detention, delay
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and conviction across court jurisdictions rather than among
cases within those jurisdictions.

Aggregate data have come to be employed with increasing
frequency in criminal justice research. Orsagh suggests that
one fact above all others may explain this trend:

Aggregate data are cheap--there are no survey instruments

to design or test in the field,_and no full-fledged, expensive

gi ‘hering of data is required.78

Orsagh's point is not that researchers must necessarily collect
their own data, but rather that the use of aggregate data is

likely to produce biased results. This is because pre-collected
aggregate data often do not provide direct operational equivalents

for particular theoretical constructs of interest to the inves-

tigator. The result may entail important methodological compromises

which take the form of so-called '"proxy'" variables, i.e. measures
with uncertain linkage to the variables in question.

Landes employed two highly questionable '"proxy" variables.
To measure the conviction rate, he took the proportion of de-

fendants receiving prison sentences in the two samples. Landes'

justification for this decision is not clear. The most reasonable
(and charitable) explanation is that the measure reflects his
interest in the prosecutor's '"weighted conviction function."79
Clearly, however, this is not a good measure of the conviction
rate, for it is unlikely that the rate of prison sentences
bears a constant relationship to the rate of convisctions across

the jurisdictions studied. A less acceptable possibility is

hat this measure produced larger regression effects than the
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combined effects of more direct measures based on the proportions

0 Apother' and perhaps

of defendants dismissed and acquitted.8
more disturbing possibility is that Landes regarded convictions
not resulting in prison sentences as decisions having no particular
significance for either the criminal justice system or defendants.
Some evidence that this may have been true is found in his
suggestion that dispositions resulting in suspended prison
sentences or probation 'should probably be viewed as non-
convictions,"81

Even more guestionable is the "proxy" Landes developed
to measure delay in his analysis of the ABF data. Because no
direct measure of delay was available in that data set, he
used county population as an indirect measure, explaining that
"longer trial queues are generally thought to exist in large

82

urban areas." That choice may have been extremely consequential

for his findings, since he drew all of his conclusions about

the effects of pretrial detention on attrition from the results i

of his analyses of the ABF data. Although admitting that 'the
uncertain relation between queues and population size and the

lack of strong statistical significance of the population var-
iable"83 called for caution in interpreting the results, Landes
later replicated his finding that delay increases the probability
of conviction using the federal court data which provided more
adequate measures of delay--i.e. actual elapsed time to disposition.
In his concluding remarks, however, he reiterated the claim

that delay leads to an increased conviction rate, making only

. . ; 84
cursory mention of the measurement problem Jdiscussed earlier. ¢
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The results of Landes' study stand on precarious footing.
His finding concerning pretrial detention and attrition reproduces
an aggregate-level relationship subsequently shown invalid
in several studies using case-level data.®® His other finding
concerning the delay-conviction relationshipvseems invalid
on its face: how could delay possibly increase the likelihood
of conviction? Landes claims that prosecutors "select" older
cases according to convictability and sentencing severity.

But does this mean that prosecutors are less "'selective" with
newer cases? If the explanation is correct, the proportién

of cases with high probabilities of conviction and/or severe
sentence would somehow have to increase with delay. Few scholars
would be prepared to accept this suggestion.86 Landes seems

to argue that conviction rates increase among both jailed and
bailed defendants with time, albeit perhaps somewhat less rapidly
among bailed defendants.

Given the inconsistent findings of previous research on
delay, it seems almost fitting for Levin to have found results
which failed to provide "any direct evidence that long delay
in fact weakens the prosecutor's case."87 Levin's study appears
to solve the contradiction between Landes and Banfield-Anderson
by declaring both wrong. But his research "design'" relies on
crude comparisons of delay measures and conviction rates in
five criminal courts. Using his masterful knowledge of the
details of case processing in each court, Levin identifies
a number of factors other than delay--"especially the judges'

. ; 88
basic attitudes"““--that may explain differences in conviction-rate
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differentials among the five. His analysis does not show that

delay and attrition are unrelated. No analysis coéuld prove

such an assertion with aggregate data from only five courts--except

perhaps for those five courts and as an aggregate-level rela-
tionship. Levin's generalizations are unjuétifiably broad.
A curious feature of Levin's study is its equation of
nonconviction dispositions with "leniency."
Whatever its source, the courts' leniency must be placed
in proper prospective. The criminal court is not the major

source of leniency in the criminal justice system. The
largest proportion of persons "fall out" of the system--gain

their freedom--—-at the level of the police and the prosecutor.

Nonetheless there is a significant degree of leniency

in the conviction and sentencing decisions of courts;

some are very lenient, including the Pittsburgh and Chicago
preliminary hearing courts; but the court's leniencggdoes
not seem to be associated with the amount of delay.

This attiude may be related to an apparent preference
for administrative changes designed to increase the conviction
rate:

An important potential function of the criminal court

judge (but one that few seem to take seriously today)

is to encourage the police and prosecution to behave effec-
tively and decently. They should gather more effective
evidence, prepare their cases better, and be less willing
to reduce and dismiss charges in cases that objectively
warrant prosecution, as well as maintain due process and
protect individual rights. Judges who face large caseloads
are more likely to tolerate prosecutoga' dismissals and
carelessness with defendants' rights.

Levin appears to view court delay as more an advantage
than a disadvantage for the criminal justice system. wWis findings
persuade him that delay does not worsen the chances of conviction.
He even argues that delay may reduce delay: "A possible benefit
of a large or moderate amount of delay is that it discourages

the parties for taking actions that would further add to delay
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(going to trial or requesting additional continuances) and
it stiffens the judges' resistance to such actions.“91 Finally,
he suggests that delay in criminal cases may confer "flexibility
and conciliation'" on case processing:
Many judges consider many felony cases less serious than
their formal charge, especially when there is a '"special®
relationship between the defendant and victim. With the
passage of time, victims in these cases may wish to drop
charges. The Chicago preliminary hearing court judges
use continuances to "allow the victim to 'cool off' and
the perpetrator to make restitution.'" They also use them
"to give defendants [especially youthful offenders] a
small dose of incarceration [while avoiding] a conviction
record"'"; thev continue the case for a week or two, set
high bail, and then at the end of this period release
the defendant without a conviction.92
Nardulli's findings are the most credible yet reported
on the relationship between detention, delay and attrition.
Employing case-level data on felony proceedings from the same
jurisdiction Banfield and Anderson studied, he discovers indica-
tions of both substantial attrition and fairly lengthy delay.
Over 70 percent of defendants in Chicago preliminary hearing
courts received dismissals, findings of no probable cause,

or acquittals following misdemeanor bench trials.g3

On the
average, cases ultimately dismissed lasted moré than three
months (mean=142 days, median=106 days) and between four and
five court appearances before being disposed.94 These results
broadly parallel the situation portrayed by Banfield and Anderson
ten years earlier.

As did Banfield and Anderson, Nardulli observes that the

relationship between delay and attrition cannot be understood

apart from the question of pretrial detention:



While only 19 percent of all defendants who had their
cases dismissed were confined for the entire dispositional
period (average confinement for these defendants = 76
days, median = 57 days), only 18 percent escaped with
no time in detention. Forty percent of all dismissal defen-
dants spent only one day in jail, 11 percent spent between

two and seven days in jail, and the Bgmaining 16 percent
spent between eight days and a year.

For analytic purposes, Nardulli transforms these differences

into an interval-level measure which he calls the "months of

confinement variable." The findings (see Tables BB-8 and BB-9)

indicate that what we might term confinement-delay increases

the likelihood of dismissal.

To interpret these results, it is important to recognize

what the table does and does not show. First, the confinement-delay

effect (X8) shown here for drug cases does not appear in a
separate analysis of dismissals in general felony cases.96
The effect may therefore be related to several distinctive

features of case processing in Chicago's drug courts: more

cooperative defense attorneys, comparatively minor offenses,

no pressures from angry civilian complainants, and especially

the standard practice of reducing charges to misdemeanors and

offering sentences of probation or time already served to confined

defendants who plead guilty.97 Nardulli suggests that case-pro-

cessing differences which encourage speedy pleabargained dis-
positions expose confined defendants not pleading guilty to
relatively serious "informal sanctioning”" through pretrial
detention. 0fficials have fewer rewards to offer defendants

for pleading guilty in the general felony courts. Whether confined

or not, defendants in non-drug cases may be more inclined to
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Table BB-9

predicted Dismissal Rates Across Different Confinement Periods
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of dismissal .49 .02 .19 . n

Source: Nardulli, 1978, p. 172, Table 6-6.
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resist pressures to plead guilty. The net effect of confinement
delay on the attrition rate thus may be even greéter in preliminary
hearing courts handling general felony cases.

Second, Table BB-8 indicates that pretrial detention has
a significant negative effect (X7) on the probability of attrition.
This appears to contradict results of other studies which show
that pretrial detention does not consistently increase the

99 Nardulli does not examine the

probability of conviction.
effect of pretrial detention on dismissals in general felony
cases, as other researchers have done, but in drug cases only.
This finding, too, may be explained by the dynamics of plea-
bargaining in Chicago drug cases. That is, the effect of pretrial
detention shown in Table BB-8 may reflect the pecularities of
case processing in drug courts which, as discussed above, give
confined defendants strong incentives to plead guilty at early
court appearances.

Third, the data indicate that confinement delay is a more
important determinant of dismissal than any other wvariable
except pretrial detention. Nardulli appears poésibly to have
underestimated the magnitude of the confinement-delay effect,
since his measure includes months of confinement for "confined
defendants only, " i.e. for defendants confined at time of dispo-

sition, but excludes months spent in confinement by defendants

released before disposition. The total effect of confinement

delay on the probability of dismissal may therefore exceed
that of detention alone (the latter effect, as indicated abhove,

probably being specific to the context of drug court operations).
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On balance, then, the results in Table BB-8 provide reasonably
strong support for the argument that detention and delay interact
in their effects on attrition. These results are limited to
cases disposed in Chicago's preliminary hearing drug courts,
but Nardulli's interpretation of dispositional practices in
those courtslOO suggests that the same relationship may also
obtain in general felony preliminary hearing courts. If so,
the findings reported in Table BB-9 have particular importance
for understanding the impact of detention and delay on attrition.
They show that each month of confinement delay yields a éteady
and substantial increase in the probability of dismissal among
cases disposed in the drug courts. To the extent that this
pattern is also present among general felony cases (a question
for which Nardulli's research unfortunately provides no answer),
it brings us a long way toward resolving a number of contradictions
in empirical researcii on the relationship between detention,

delay and attrition.

D. Conclusions

This chapter has recounted the history of ‘an idea originally
formulated by defense lawyers, subsequently adopted by social
scientists first as an hypothesis and then as an established
empirical generalization, and finally invalidated by other
social scientists. Blumberg expresses the once-accepted outlook,
arguing that:

the discomforts occasioned...[by pretrial detention] are

employed as a weapon against the accused by the prose-
cutor and judge. A recalcitrant accused can be socialized
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relatively quickly by an extended sojourn in the remand

jail, including setting »ail at a level high enough so

that he cannot meet it. The common refrain heard in the

remand jail, from those who have been there for an extended

period, is a desire to plead quickly and get sentenced

so that they can be moved to a more commodious prison. 0l
In other words, the prevailing view has been that pretrial
detention imposes constant costs on all defendants subjected
to it. In statistical language, the "handicap-of-jail-status"
h&pothesis is that pretrial detention has a direct linear effect
on the probability of conviction.

The chapter has also suggested that the "confinement-delay"
hypothesis may represent a modest step forward in the det>lopment
of an empirically-based theory of criminal court decision-making.
This hypothesis, which raises the possibility that detention
and delay have an interactive effect on dispositions, does
not seem to have been recognized when it first appeared. To
date, there is only limited evidence for the confinement-delay
hypothesis. Nardulli's findings have yet to be replicated in
any other jurisdiction or for any other kind of offense. Indeed,
it is possible that under certain circumstances confinement
delay may increase the probability of conviction. A number
of questions therefore await investigation in the future.

The first concern is the generality of the confinement-delay
effect. Does such an effect appear consistently in all juris-
dictions and for all offe, -e3? A second and closely related
question concerns the direction of the effect. Is it always

negatively associated with the probability of conviction? Third,

the causal significance of confinement-delay as a dispositional

-
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factor needs to be established. Does the effect persist when
simultaneous controls are used in analysis? Answers to these
questions will be helpful in answering a fourth, namely, how
to interpret the effect of confinement-delay.

Several poss-ble explanations already e#ist. One 1is Foote's
suspicion that the apparent relaticnship between pretrial detention
and conviction might result from differences in evidential
strength among cases of detained and released defendants. To
appreciate the relevance of his concern over the possible spurious-
ness of the detention-conviction relationship, let us assume
that we are dealing with offenses having relatively high degrees
of seriousness (since it is now well—-established that offense

seriousness is the principal determinant of both the amount
1
02).

of pail and the probability of detention Urder that assump-

tion, we can hypothesize that strength of evidence may account
for both the extent of delay and the likelihood of conviction.
That is, it may be that serious cases with strong evidence

are more likely to move speedily toward conviction, whereas
serious but evidentially weak cases are more 1likely tc entail

deiay and ultimate dismissal.103

Second, the confinement-delay effect may result from "deterior-

ation" of evidence. This explanation refers mainly to chgnges

in the strength of testimonial evidence(i.e., eye-witness identifi-
caiions, accounts of incidents by victims and witnesses, complain-
ants® availability and willingness to cooperate with court

officials) during the course of prosecution. sometimes, however,
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the strength of non-testimonial evidence changes after initiation
of prosecution (g.g., crime-laboratory analysis proves a suspected
narcotics substance to be "bunk," fingerprints "lifted" at

a crime scene do not match a suspect's, blood stains found

on a suspect's clothing turn out to be ncn-human). Of course,

to the extent that evidence "'deteriorates" over time, detained

and released defendants would be expected to benefit equally

from lowered chances of conviction. Notably absent from recent

research on criminal court delaylo4

is consideration of evidential
"deterioration," even though the phenomenon is widely regarded

as being the principal reason for any "loss" of convictions

that may be attributable to delay.

A third possibility is to explain the confinement-delay
effect as "informal punishment." According to this interpretation,
the practice of detaining defendants who ultimately receive
nonconviction dispositions is one of a number of techniques
court officials routinely employ in conducting business. Pratrial
detention is thus seen as an unauthorized but deliberate means
of sanctioning defendants whom court officials believe cannot
or should not be convicted of charges against them. The hypothesis
that attrition represents "informal'" or 'pretrial’ punishment

105

enjoys considerable support among researchers. In viewing

pretrial detentiuvn, court delay, and attrition as elements

of what Nardulli calls the "dispositional strategy"106

of court
officials, however, we may run the risk of overstating an important
truth about criminal court decision-making. It is unlikely

that all pretrial detention of defendants whose cases
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are eventually dismissed can be explained in terms of "informal
punishment." Rather the question would seem to be how much
the rate of attrition can be explained in that way.

Attempts to resolve these issues will demand re-examination
of several standard assumptions in empirical criminal justice
research. Perhaps the most basic assumption is that decision-making
reflects deterministic processes which make variations in ocutcomes
largely explainable once principal determinants have been iden-
tified and properly measured. As both Feeley107 and Myer_slo8
have recently observed, however, no empirical research on con-
viction-nonconviction outcomes yet reported has succeeded in
accounting statistically for more than a small share of the
total variation in outcomes. If we continue to produce results
with similarly low levels of explanatory power, we are likely
to find that any additional contribution made by confinement-
delay to the conviction rate is quite modest. The persistence
of large amounts of unexplained variation will lead us to pay
closer attention to indeterminancy in legal decision—-making.lo9

Many researchers have also assumed that the effects of
dispositional factors are additive and linear, although the
results of sophisticated multivariate statistical analyses
make that assumption increasingly untenable. Myersllo is undoub-
tedly correct in maintaining that more complex relationships
exist. Her own work provides an example of one such relationship.
In that s‘cudy,:Lll a higher probability of conviction for black
defendants appeared only after the dispositional effects of

evidential strength were removed statistically. Another exampile £
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is an hypothesis linking acquisition of prior criminal records
to the liabilities of socioceconomic status, minocrity group

112
membership, age, and sex.

The confinement-delay hypothesis
involves a relationship of similar if not greater complexity.
Confinement delay may decrease the probabiliﬁy of conviction
in some offenses (e.g., drugs) and increase it in others (e.g.,
burglary).

Finally, a common though unarticulated assumption has
been that all criminal courts make decisions according tQ the
same set of factors and that they all assign similar weights
to each of those factors. It is likely, however, that research
on the dispositional effects of confinement delay (as well
as other case-processing variables such as prosecutorial screening,
pleabargaining, and sentencing practices) will confront us
with the problem of accounting for c¢ross-jurisdictional differences
in the strength, direction and form of relationships between
decisions and the causal factors associated with them. An
empirically-based theory of criminal court decision-making
may need to explain why, e.g., confinement delay affects the
probability of conviction in some jurisdictions but not others.
Existing comparative studies113 provide sufficient empirical
evidence to suggest that the effects of particular case-processing
variables differ across jurisdictions. Those studies also indicate
that the interpretation of cross-jurisdictional differences
requires a strategy of research combining the results of

fine-grained statistical analyses with qualitative knowledge
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acquired through intensive observation. Through such efforts

we can anticipate the development of more adequate theoretical

models of decision-making in criminal courts.
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Appendix CC
PLEABARGAINING AND ATTRITION

Another important theory is that pleabargaining causes
convictions which would not otherwise have occurred (and thereby
prevents éttrition). Some writers estimate these to be as much
as a third of all convictions. This chapter discusses the evidence
for these and other theories about the impact of pleabargaining
on attrition.

While no system aspect creates greater dissatisfaction,
pleabargaining is clearly a dominant characteristic of American
criminal justice today. Pleas of guilty account for 80 percent
or more of all convictions virtually everywhere.l While not
all these pleas of guilty are attributable to pleabargaining,
many are under any definition of pleabargaining, and most are
under the broader definitions. Except for a few scattered jur-
isdictions which have attempted to abolish all pleabargaining,

a great many of these guilty pleas are the result of explicit
discussions between the prosecution and the defense, the defense
and the court or all three concerning the conseéquences of the
plea.

The remaining pleas of guilty are not the result of explicit
plea negotiations but rather instances in which the defendant
pleads without prior discussions with either the prosecution
or the court. Under the broadest definitions of pleabargaining
many of these pleas are also considered to be the result of
pleabargaining. Under these definitions pleas which result >

from practices and understandings that defendants who plead
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guilt? will receive lesser sentences than those who go to trial
and are convicted are considered the result of "implicit" plea-
bargaining.z As most jurisdictions do have some differential,
there are very few pleas of guilty not attributable to plea-
bargaining under these definitions. Even those jurisdictions
which claim to have eliminated explicit pleabargaining usually
continue to have this kind of nimplicit pleabargaining."

Because pleabargaining under either definition is such
a dominant aspect of the system and because the results of
pleabargains are almost by definition always more ambiguous
than those of trials, pleabargaining is blamed for virtually
all the ills afflicting the system. On the one hand charge
and sentence reductions are seen as unjustified detractions
from deterrence and justice to victims, and to some extent
as making it possible for the guilty to escape sanctions
altogether.3 On the other hand pleabargaining is seen as undermining
the defense and leading innocent persons to plead guilty.

It seems clear that at least one of these claims is true--in
a highly qualified way. The data available leave no doubt whatsoever
that cases or charges against defendants are often dropped
because of plea agreements in which the defendant agrees to
plead guilty to charges in other cases. This was given as the
reason for 22 percent of the post-filing nolles and dismissals
in the indianapolis PROMIS data and smaller percentages in
other cities.4

While these dismissals detract from conviction rates based

on all cases filed, they are hardly cases in which the defendant
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goes scot free. In all instances the defendant is found guilty
of something. They are therefore more like chargé reductions
than dismissals. Whether they even result in sentence advantages
to the defendant depends upon the nature of the agreements
reached. It is often contended, for example, that the defendant
receives the same sentence from the case in which he is convicted
that he would have if convicted in each of the pending cases.>
This issue of course is basic to the whole pleabargaining debate--to
what extent does the plea represent simply a compromise reaching
the same outcome as a trial and to what extent does it involve
concessions in order to secure the defendant's agreement?
Other than the studies indicated above, there is some
rhetoric but no studies which indicate that pleabargaining
causes fewer convictions. There are a great many studies, however,
which indicate that pleabargaining causes a larger number of
convictions. Barkal explains how this might come about:
Innocent defendants may...offer pleas rather than contest
their guilt at trial for several reasons. [They may]l...be-
cause of the complexity of the criminal law, erroneously
conclude that they have committed the crime charged when
they have not...[They may also...] because of prior exXper-
iences or pressures applied to them as they are processed
through the criminal justice system, conclude that it

is in their best interest to plead guilty although they

know theg did not commit the crime with which they are
charged.

Some authorities believe that there may be a large number

of defendants in the first group:

It is not unlikely that a large number of defendants are
unaware of the exculpatory nuances of the law under which
they believe they have committed a crime. This is especially
true where individual elements of the crime are each
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independent pre-conditions to conviction and each necessary
of proof, or where the acts themselves are measured in
fine degree when assessing whether a crime has taken place.

Barkai also spells out some of the kinds of pressures
involved in this second reason:

An innocent defendant who is aware that he did not
commit the criminal act might nevertheless decide to plead
guilty because of: (1) the potentially overwhelming nature
of the evidence against him; (2) the disparity in punishment
between conviction by plea and conviction at trial; (3)

a desire to protect family or friends from prosecution;

(4) the conditions of pretrial incarceration; (5) a concern

that fuller inquiry at trial may result in disclosure

of additional facts which could increase the sentence

in the present case or result in additional prosecutions;

(6) a desire to expedite the proceedings because of feelings

of hopelessness, powerlessness, or despair when faced

with the power of the state; (7) pressure from family,

friends or attorneys; and (8) "ignorance, deception, delusign,

feelings of moral guilt, or self-destructive inclinations."

Barkai takes it as "given" that there are "innocent defendants
who do plead guilty.'" Other knowledgeable commentators do the

9
same.

One of the more extensive discussions of the issue is
contained in the Georgetown pleabargaining study by Miller,

McDonald and Cr‘amer‘.lO

This study emphasizes the necessity
for distinguishing between convictions involving defendants
who are innocent because they did not commit the crime ('"the
factually innocent'") and those who are "innocent" because there
is insufficient legally admissible evidence for them to be
convicted ("the legally innocent").

The study recites a number of cases from jurisdictions
around the country in which judges, prosecutors and defense

counsel make creditable reports of factually innocent defendants

who plead guilty:
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A justice of the peace in Clark, County, Nevada...said that
he'knows defendants plead guilty in order to avoid going to
trial even though they are innocent. He gave the example of
old ladies who are brought into court for shoplifting. He said
that a lot of times these elderly women are senile and don't
know what‘they are doing when they go into a store and pick
up an article and slip it into their purse. However, they plead
guilty rather than going through the whole criminal1iustice
process because it is too much of a strain on them. "~
Other officials indicated strong doubts that innocent
defendants ever pleaded guilty. There was much greater agreement,
however, that defendants whose cases might be difficult to
prove often pleaded guilty. Prosecutors felt no compulsion
to dismiss such cases, although they were often willing to
settle for the "half-loaf" of a lesser conviction. Some prosecutors
are even willing to bluff in cases in which a witness is missing
or unavailable, knowing that defendants are likely to go ahead

and plead in the case.

A. Statistical Studies--Finkelstein

Several studies attempt to go beyond this kind of obser-—
vational analysis and estimate the extent to which innocent
defendants do plead guilty. One such effort is an analysis
by Finkelstein. This study has been widely quoted as indicating
that as many as one third of all defendants pleading guilty
are innocent.

This study is based on an analysis of guilty pleas and
conviction rates in criminal cases handled by the federal district
courts. The principal analysis concerns criminal cases terminated
12

during 1970-1974 for the 29 largest districts.

Comparing the rate of guilty pleas in these districts
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with the rate of convictions the study found that districts
with higher rates of guilty pleas also had higher conviction
rates. Guilty pleas ranged from 35 percent of all convictions
in the Northern District of California to 73 percent in the
Southern District of Texas. Conviction rates on the other hand
for these two districts were 59 and 87 percent.13

Using regression analysis the study concluded that plea-
bargaining accounted for nearly 70 percent of the greater number
of convictions in the districts with the higher rates of plea-
bargaining. Because defendants everywhere pled guilty in at
least 35 percent of the cases the study assumes that this is

a normal number of guilty pleas. The 70 percent therefore applies

only to pleas in -excess of 35 percent.14

Under this assumption
in the districts with the highest guilty plea rates about a
third of all defendants pleading guilty would not have been
convicted if they had chosen to go to trial. The study does

not attempt to determine the extent to which these defendants
are factually as well as legally innocent but the author clearly
believes that at least some are both.

The study found its analysis confirmed by a separate examin-

ation of plea and conviction rates for all federal district

15

courts from 1908-1974. This analysis found that plea rates

during this time period had three general phases. Between 1908
and 1928 plea rates rose slowly from 30 to 70 percent. From
1929-1954 they increased much more slowly, peaking at 85.8

percent in 1951. From 1954-1974 the rates reversed and declined
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to around 60 percent. Conviction rates generally followed suit,
rising as the plea rates increased and dropping as the plea
rates declined. Overall the increase in plea rates was found
to account for 26 percent of the increase in convictions between
1908 and 1928 and the decrease in plea rates between 1954 and
1974 for 79 percent of the decrease in conviction rates in
that period.16

In addition to the hypothesis that the greater number
of convictions in the high conviction rate districts were attribu-
table to their higher rates of pleabargaining the study considered
whether the differences were due to other possible hypotheses--that
the higher rates of conviction in the high conviction districts
were attributable to lower workloads, greater staff competence,
or differences in the kinds of crime handled. It found that
none of these alternative explanations were '\/alid.r7

One obvious question concerning the study's conclusion
that higher rates of guilty pleas cause higher rates of conviction
is how can the study be sure that it is not the higher rates
of conviction in the high conviction rate districts which are
causing defendants to plead guilty more frequently. The author
considers this possibility, but rejects the hypothesis because
of his conclusion that the major alternative hypotheses--differences
in workload, staff competence and crimes handled--do not explain
the differences in conviction rates. In effect the study says
that because there are no obvious indications that conviction
rates vary for reasons other than the rate of pleabargaining,

then pleabargaining must be the cause.
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Even, however, if it is assumed that it is the high rate
of convictions which causes the high rates of pléabargaining,
rather than the pleabargaining which causes the convictions,
the study says that many more defendants are still convicted
than would be the case if all defendants went to trial. This
conclusion is based on the assumption that plea cases going
to trial would be convicted at the same rate as the cases which

actually go to trial. Under this assumption 51 percent of the

greater number of convictions obtained in the higher rate districts

but not in the lower rate districts during 1970-1974 would
have been attributable to the decision to plead.18

This study represents an interesting attempt to develop
more precise estimates about the effec s of pleabargaining
on conviction rates. It contains at least four basic flaws,

however, which render its findings meaningless:

(1) It does not consider the effect of different charging
policies in the various districts.

(2) It does not analyze adequately the differences among
districts in the kinds of crime handled.

(3) I? iggores wide variations among districts in the
likelihood of conviction in different kinds of cases.

(4) It fails to develop any reasons for its assumption
that the rate of conviction for the cases in which

guilty pleas are entered would be the same as those
for the cases which go to trial.

In the federal system many cases begin with investigations
rather than with arrests by the police. Like their state counter-

parts, however, federal prosecutors exercise considerable control

over which cases are filed in court. In 1976, for example,
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U.S. attorneys nationally declined to file over 60 percent
of all matters presented to them for criminal pr‘osecution.l9

The studies available do not indicate the decline-to-file rate

by district. The studies do indicate, however, that there is
considerabie variation among districts in thé amount of screening
done. As other studies have shown conviction rates are highly
sensitive to screening procedures which weed out the weaker
cases,20 it seems likely that the individual district conviction
rates used in the study are affected by the amount of screening
done.

A second problem with the study is its inadequate treatment
of the differences in offenses among districts. The study acknow-
ledges the possibility that such differences might explain
the variations in conviction rates but dismisses the problem
because drug violations constitute a major part of the caseload
in most districts and because elimination of the immigratiocn
cases does not appear to change the calculations.

There is no attempt at statistical controls for offense,
however, and a closer look at the data suggests that differences
in the kinds of cases involved could make quite a bit of difference
in the overall conviction rates for particular districts, partic-
ularly as the conviction rates vary considerably by offense.

A comparison of the districts with the highest and lowest
conviction rates, for example, shows enormous differences in

the kinds of cases handled. Nearly a fifth of the cases in

both districts were narcotics cases. In the high conviction
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rate district, however, nearly 30 percent of the cases were
immigration cases and 19 percent were marijuana‘cases. This
compares with 3 percent immigration cases and 6 percent mari- :
juana cases in the low conviction rate district. On the other
hand 10 pércent of the low conviction rate district cases were
selective service cases, while this category accounted for

less than one percent of the high conviction rate district
cases.

' Even more basic than these differences in the kind of

case handled are differences in the likelihood of conviction
based on differences in attitudes toward particular offenses.

It is well established that government success rates in civil
matters such as income tax vary enormously in different regions
of the country.21 It would be surprising if there were not
similar differences in criminal matters. One does not have

to be a genius in American regional variations, for example,

to expect a difference in attitude between Houston and San
Francisco in 1974 toward such offenses as marijuana and draft
evasion. Table CC-1 indicates that there are in fact such dif-
ferences. The conviction rates in this table may also be affected
by differences in screening.

The problems thus far discussed relate to the study's

principal method of estimating the number of defendants who
are convicted as a result of pleabargains who would not be
if they went to trial. This method involves s

& comparison of

plea rates and conviction rates. The study also contains an
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Table CC-1

Conviction Rates in Two Federal District Courts--1974
(In perxcent)

Offense as a
Percent of
Cases Filed

Convictions as a
Percent of
Cases Filed

High: Low: High: Low:
Western Northern Western Northern
District District District District
Texas California Texas California
Marijuana 19 6 86 30
Narcotics 17 19 73 29
Selective service 1 10 60 32
Immigration 30 3 94 33

Source: United States Administrative Office of the Courts, Federal Offenders
in United States District Courts--1974.
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alternate method of estimating the number of defendants convicted

as a result of pleabargaining. This method assumés that if

the cases which are not pleabargained were to go to trial,
the resulting conviction rate would be the same as that of

the cases which now go to trial.

In effect this method of estimation is based on an assumption

that the cases which are pleabargained are similar to those

which go to trial, or at a minimum that they are no stronger

than the cases which go to trial. A fourth problem with the

study is that this is by no means a self-evident proposition
and no evidence is adduced to support it. The assumption is
in fact contradicted by most of the social science literature
and many of the legal writers about pleabar‘gaining.22

It is interesting to note that while this study has been

widely quoted in the legal literature,z3 it neither is discussed

in the social science literature nor doesd it discuss the social

science literature.z4

Other recent studies based on federal district court data

show much more concern for controlling district variations.?2>

B. Rhodes-PROMIS Study

A more sophisticated attempt to provide estimates of the
number of defendants convicted due to guilty pleas is a study
by William Rhodes using PROMIS data for Washington, D.C.26
This analysis also uses the results of cases which go to trial

as a method of predicting what would have happened to guilty

plea cases if the defendants had gone to trial. Unlike Finkelstein,
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nowever, Rhodes does not assume that the guilty plea cases
are the same as the cases which go to trial.

Instead he uses the characteristics of the cases going
to trial to develop a statistical model capable of predicting
which cases going to trial will be convicted and which will
be acquitted. He then applies this model to the guilty plea
cases, finding that 30 to 40 percent of the defendants who
pled guilty would probably not have been convicted if they
had gone to trial.

Taking advantage of the fact that the prosecutors in the
District of Columbia themselves make estimates at the time
of initial screening of the likelihood of conviction in each
case, Rhodes develops a second method of estimating the likely
outcome of trials in the guilty plea cases based on these prose-
cutorial judgments. This estimate too is in the 30 to 40 percent
range, as shown in Table CC-2.

It is difficult to know what to make of Rhodes' study.
There is certainly some basis for believing that the factors
which predict convictions in the cases going to trial should
also predict reasonably well what would happen to other cases
if they went to trial. Ultimately this proposition rests on
an assumption, however, that both categories of cases are similar
or that they are at least sensitive to the same kinds of indicators
and that these are the indicators which are used in the model.
Observers of pleabargaining often suggest, however, that the

cases which go to trial are different from those which are
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i; Table CC-2

.

Probability of Conviction: Actual and Predicted

At Trial By Plea Nolle/Dismissal
Charge A B C B C B C
Assoult 657¢ 667¢ 697¢ 667¢ 71¢¢ 59%¢ 68
Robbery 78 79 71 84 73 78 67
Larceny 66 68 73 69 74 67 74
Burglary 67 67 73 68 74 64 70
Key: .
A Observed probahility of conviction at trial = number of convictionstotal number of trials.

B Predicted probahility of conviction had this case gone to trial, bused on the regression equitions
reported in Table L . ‘

C Predicted probability of conviction. bused on the prosecutor’s estimate of the strength of the
case at screening.

Number of cases analyzed: trials pleas‘dismissals —

Assault 246 404 806
Robbery 185,336 653
Larceny 275,750 1166
Burglary 1771334 610

Source: W. Rhodes, Plea Bargaining: Who Gains? Who Loses? at 47 (Dec.
1978) (Institute for Law and Social Research).
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settled, that the trial cases are in effect cases where outcomes

either as to guilt or sentence are in doubt whereas the guilty

plea cases are ones for which the outcomes are more certain.27
One possible indication that there may be differences

between the trial cases and the other cases is the operation

of the statistical model with respect to the nolle and dismissal

cases. The model predicts conviction rates of 59 to 78 percent

for these cases.28 These rates are astounding if true because

they are virtually identical with those for the cases which
went to trial and the cases in which there were guilty pleas.
In effect the model predicts not only that defense counsel

err 30 percent of the time in allowing defendants to plead
guilty but that in addition prosecutors err 60 to 70 percent

of the time in the éases which they dismiss or recommend nolle
prosequi. In the absence of indications that counsel are highly
incompetent--and there are no such indications for the District
of Columbia--these results at a minimum raise itthe question

as to whether it is counsel who are making the errors or the
model.

It is of course not impossible that counsel are making
errors of the magnitude indicated. And it is almost certainly
true that some of the dismissal and nolle cases could be brought
to conviction. Among other things the reasons given by the
prosecutor for dismissals and recited by Rhodes indicate that

many of these cases are really bookkeeping dismissals rather

than dismissals on the merits.zg These bookkeeping cases gum

up the figures in ways that make it difficult to determine
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the true conviction and dismissal ‘rates and. probably gum up

the models as well. Even the hazy figures which remain, however,

are enough to indicate that the model deals very poorly with

witness problems insofar as the
0

dismissals and nolles are

concerned.3

A second problem with Rhodes' analysis is that the model
does not seem to work very well even as to the cases which

go to trial. Rhodes himself acknowledges this:

Unfortunately, the regressions did not "fit the data"

as.well as the previous regressions on sentences. Still

using tbe regression results to predict the probability’

of conylctlon increased the proportion of correct predictions
(relative to chance) from 54 percent to 68 percent for
assault, from 65 percent to 79 percent for robbery, from

56 percent to 70 percent for.larcen
- y, and from 55
to 67 percent for burglary_gl m percent

Moreover, even this analysis may be too generous. While

the statistical model may show the improvements indicated over

predictions based on coin flipping, it is not clear that it

shows any improvement at all over predictions that all defendants

will be found guilty.

The predictions by the prosecutors are even more delphic.

If there were some accuracy to the predictions made, the figures

would lend credence to Rhodes' calculations and conclusions.

The predictions do not appear to be very accurate, however,

and are probably best ignored.32

C. Alaska Study

A third empirical study concerning the effect of plea-

bargaining on conviction rates is the Alaska pleabargaining

CC-1le
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study. This study analvzes the elimination of explicit plea-
bargaining by the prosecutor in Alaska. Two study reports have
been made: an interim and a final report.

Interim Report. The interim report analyzed the effect

of the change upon misdemeanor conviction rates.>>

Noting that
the change in policy had increased the number of trials, the
interim study found that the overall rate of convictions had
increased slightly--from 71 to 77 percent. Within these overall
figures there were much larger changes in conviction rates
for individual offenses, some up and some down. Increased conviction
rates for a few offenses were found to be due to tighter screening
by the state attorney general's office. More filings and lower
conviction rates for several other offenses were found to be
due to increased community pressure for action with respect
to these crimes. The stady drew no overall conclusions, but
a fair interpretation of the data would appear to be that the
elimination of pleabargaining neither increased nor decreased
the proportion of misdemeanor arrestees who were convicted.

This finding is directly contrary to that of Finkelstein
and at odds to some degree with Rhodes' analysis. Finkelstein's
analysis simply says that the more trials the fewer the number
of convictions. Rhodes at one point at least goes somewhat
beyond this, saying that the number of convictions goes down
with an increased number of trials but up with an increased

differential between sentences which result from trials and

those which result from guilty pleas. The Alaska interim results
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would be consistent with Rhodes' analysis therefore only if

way, "convictions" did increase slightly--from 17.2 to 18.9

7

)

. \ oy 5
+there were an increase in the sentencing differential as a percent .

result of the elimination of pleabargaining. ix ie rthod of memsurement combines the comviction and
The Alaska interim report refuses to draw firm conclusions

the sentencing decision, however. If convictions are measured

about these matters but suggests that a differential exists

alone, the rate declined--from 40.7 to 39.2 percent of cases

and gives some indications that this differential has increased filed. And if measured on the basis «f felony arrests, the

decline was somewhat larger--from 36.6 to 34.1 percent.38
Final Report. The final repcrt analyzes the effects on

E

%

2

i
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since the elimination of pleabargaining. ; \

These declines are not very great and constitute further
felonies of the ban on pleabargaining. The study indicates

strong evidence that the effect of pleabargaining on convictions
that the ban was largely effective in eliminating negotiations §

is much less than that suggested by either Finkelstein or Rhodes.
and sentence bargaining and that charge bargaining had never

The decline in conviction rates was greatest for the property
been particularly important.34 As expected, the study found

crimes. There was also a change in sentencing patterns for

that the number of céases screened out by the prosecutor without

these crimes. Prior to the ban persons who were convicted at

filing increases slightly--from 10 to 12.9 percent of all felony

V s trial were sentenced more severely than those who pled guilty.
) i oo
arrests. The study also found that the number of cases going

After the ban, there was little difference in the sentences
to trial increased, but only slightly--from 6.7 to 9.6 percent

for these two groups.39 These results are somewhat supportive

. 35
of cases filed.

of Rhodes' idea that the effect of pleabargaining on conviction

The study authors did not discuss the Finkelstein theory rates is related to whether persons who are convicted at trial
that pleabargaining results in more convictions or Rhodes'

are punished more severely than those who plead guilty.
somewhat more complicated theories tc the same effect. On the

The fact that the combined effects of eliminating both

contrary they expected the ban to result in more convictions.

pleabargaining and the sentencing differential did not cause
"Since one purpose of the new policy was to reduce unjustifiable

ez

greater declines in the conviction rate, however, suggest that
concessions to the defendant," they said, "we expected dismissals ]

the theory is basically a weak one.
36

to become less frequent. b. Conclusions

The principal measure of convictions used in the study

| There is a widespread belief among prosecutors, defense
. d

was the percentage of cases filed in court which resulted in

lawyers, judges and researchers that sentencing concessions

active prison sentences of 30 days or more. Measured in this

e

£
)
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to defendants who plead guilty lead to a greater number of
convictions than a system in which no such concessions are

made. Seeking to quantify these effects, Finkelstein and Rhodes
have each concluded that pleabargaining accounts for around

a third ofvall convictions. There are serious methodological
flaws in these estimates, however, and it seems likely that
insofar as felony cases are concerned the increase in convictions
over a system with no pleabargaining at all is in most juris-
dictions no more than 5 to 10 percent and possibly less.

The increase in convictions insofar as misdemeanors and
minor offenses is concerned may well be greater. Many defendants
charged with these offenses serve no additional time if they
plead guilty and thus have a powerful incentive to plead.

While the principle has not been well demonstrated statis-
tically, it seems likely that the increase in conviction rates
for all offenses is related to the magnitude of the sentencing
concessions made--the greater the concessions the greater the
likelihood of a guilty plea. Because most jurisdictions already
rely heavily on pleabargaining for processing cases it seems
doubtful that conviction rates could be appreciably increased
through greater use of pleabargaining without serious erosion

of criminal sanctions.
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Appendix CC--Notes

President's Commission on Law Enforcement and Administration

of Justice, The Challenge of Crime in a'Free Society (1967);

K. Brosi, A Cross-~City Comparison of Felony Case Processing

at 35 (April 1979).

This term appears to have been developed by D. Newman,
Conviction (1965). See also H. Miller, W. McDonald, and
J. Cramer, Plea Bargaining in the United States 84-121
(Sept. 1978)(National Institute of Law Enforcement and

Criminal Justice). Note, Restructuring the Plea Bargain,

82 Yale L.J. 286 (1972)(suggesting that the defendant
be informed of the discount factor); Kaplan, American

Merchandizing and the Guilty Plea: Replacing the Bazaar

with the Department Store, 5 Am. J. Crim. L. 215 (1977).

See, e.g., CLO News, March 1979, p. 3, col. 1 (Newsletter

of Citizens for Law and Order).

K. Brosi, A Cross-City Comparison of Felony Case Processing

20 (April 1979).

M. Rubinstein, S. Clarke and T. White, Alaska Bans Plea

Bargaining (July 1980)(National Institute of Justice).
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16. Id.

17. Id. at 304-309.
18. See note 14.

'19. Comptroller General, Report to the Congress: U.S. Attorneys

do Not Prosecute Many Suspected Violators of Federal Laws

(Feb. 1978). See also Frase, The Decision to File Federal

Criminal Charges: A Quantitative Study of Prosecutorial

Discretion, 47 U.Chi. L. Rev. 246 (1980).

20. J. Jacoby, The American Prosecutor:

A Search for Identity,

195-215 (1980); P. Nardulli, The Courtroom Elite 160-61

(1978) . Alschuler, Plea Bargaining and Its History, 79

Colum. L. Rev. 1, 28 n.151 (1979) criticizes Finkelstein

for failing to consider screening as an explanation of

his findings.

21. Administrative Conference of the United States, Report

on Tax Administration (1977).

22. I,. Mather, Plea Bargaining or Trial? 65 & f£f. (1979);

M. Rubinstein, S. clarke and T. White, Alaska Bans Plea

Bargaining 148-49 (july 1980) (National Institute of Justice).

See also P. Nardulli, The Courtroom Elite 190-97 (1978).
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. , . . 33. Alaska Judicial Council, Interim Report on the Elimination
The only social science study cited by Finkelstein 1is

. ) of Plea Bargainin May 1977).
Newman's Conviction. Finkelstein in turn is not mentioned g g (May )

in Rhodes' study, note 26 infra, or most other social
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) 34. M. Rubinstein, S. Clarke and T. White, Alaska Bans Plea
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Bargaining 148-49 (July 1980)(National Institute of Justice).

B # it

S. Flanders, Case Management and Court Management in
: ¢ . 35. Id.
United States District Courts (Sept. 1977) (Federal : ;

Judicial cCenter); Gillespie, The Production of Court

_ i ‘ 36. Id. at 121.
Services: An Analysis of Scale Effects and Other Fagtors, : ‘

5 J. Legal Studies 243 (1976). *

! S 37. Id.

W. Rhodes, Plea Bargaining: Who Gains? who Loses? (Dec. i | L '{}
1978)(Institute for Law and Social Research). E 38. Data from table VI-2.
i
See note 22 supra. i E 39. Id.
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Rhodes, Plea Bargaining: Who Gains? Who Loses?, at 47 é i 40. Callan, An Experience in Justice Without Plea Negotiation,
(Dec. 1978). : g 13 Law and Society Rev. 327 (1979) discusses the El Paso

; experience without differential sentencing. Other accounts

3 N 1 : of the El Paso experience indicates that the trial rate
Id. at 50-51.

and the attrition rate increased. See also S. Wildhorn

d o ; et al. Indicators of Justice: Measuring the Performance
Id. L gL al
’ . of Prosecution, Defense and Court Agencies Involved in
Id. at 44.
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Felony Proceedings 98 (May 1977) which indicates that
conviction rates increased in Portland when pleabargaining

was curtailed. There is no discussion of possible changes

in charging policy, however,
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Appendix DD
RESOURCES AND ATTRITION

The reason most frequently advanced for failure of the
criminal justice system to achieve its goals is that it has
far too many cases for the available resourcés. Heavy workloads
or too little resources have often been advanced as reasons
for low apprehension rates, inadequate investigations, court
delay, ineffectiveness of counsel, excessive pleabargaining
and system attrition. A January 1981 statement to the New York
Times by Manhattan District Attorney, Robert Morgenthau, is
typical. Commenting on recent findings that 99 of every 100
persons arrested in New York on felony charges never serve
a state prison term of more than one year and that more than
80 are not prosecuted as felons, Morgenthau said that if prosecutors
had more money and there was better investigative work, more
cases could be prosecuted as felonies.l

This chapter discusses the relationship between resources
and workload and convictions. It is generally assumed that
larger workloads without more resources decrease effectiveness,
while greater resources increase effectiveness if workloads
are not increased. Although the general way in which workload
and resources might influence the conviction rate is similar,
the concepts involved are not identical and the possibility
always exists that one may change without affecting the other.
The clearest example of this is unused capacity. If current .

resources are not being used to their full capacity, workload
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could presumably be increased without decreasing effectiveness.
This means that the impacts of each should be examined separately.

A. Police Resources

It is widely believed that greater numbers of police officers
and greater police resources help to reduce crime. Just how
these additional resocurces help with the problem is not usually
discussed but there are at least three ways in which they might:
(1) by deterring more crimes as a result of increased police
presence, (2) by apprehending more criminals, and (3) by providing
more evidence against criminals who are apprehended and thereby
increasing the proportion of arrestees who are convicted.

There are a number of studies which explore the relation-
ship between expenditures on police and crime in general. There
are virtually none, however, which examine the impact of police
resources upon convictions.

Even the relationship between police resources and apprehen-
sions has not been studied to any great extent. The relationship
does, however, show up as an intermediate variable in studies
of the relationship between apprehension risk and crime and
studies of the relationship between police resources and crime.
Because there are some reasons for believing that the relation-
ship between police resources and convictions may be similar
to that between police resources and appr‘ehensions,2 this section
examines what is known of the relationship between police resources
and apprehensions.

(1) Police Resources and Apprehension Risk. The most thorough

recent analysis bearing on the relationship between police
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resources and apprehension risk was made by the National Academy

of Science Panel on Deterrence and Incapacitation as a part

of its analysis of the relationship between apprehension risk

and crime.3 In this analysis police resources was a key intermediate
variable.

Studies of this kind must begin with one of two alternate
assumptions. One set of five studies examined by the panel
assumed that police resources play an important role in ap-
prehensions and that increases in resources 'enhance the
apprehension risk by applying more resources to the solution
of each crime." Increased crimes on the other hand without
more resources were assumed to reduce the apprehension r‘isk.2
This group of studies also assumed that the resources allocated
to the "criminal justice system in general, and to the police
in particular, are affected by the crime r‘ate"4 and that increases
in crime result in increased police budgets.

A number of these studies found that higher clearance
rates (generally described as increased apprehension risk)
had an impact on crime. The National Academy panel, however,
criticized most of these studies because they did not properly
consider the effects which the crime rate has on expenditures
for police services.5 The one study which did consider this
factor in a proper way found no relationship between expenditures
for police services and the clearance rate.6

The panel also considered the alternate set of assumptions
which might be adopted, that is, that resources do not play

an important role in apprehension. According to the panel:
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It can be argued that the apprehension risk is largely
determined by the administrative policies governing police
operations and that this is a matter of management style

and not particularly influenced by crime rate. This man-
agement style might be reflected in such policies as police
deployment strategies and the incentives offered for making
arrests. For example, in departments where the law enforcement
aspect of policing is emphasized, there are likely to

be increased incentives for making arrests, resulting

in a more aggressive pursuit of enforcement activities.

This 1s likely to lead to increased contacts between the
police and suspects, thereby increasing the apprehension

risk in these departments. From this perspective, professional
standards and organizational incentives, rather than the

level of police resources, are the predominant determinants

of the apprehension risk.

Other reasons for believing that resources played a minor
role in apprehensions were that:

Most apprehensions are made by the police either at the
scene of the crime, in direct pursuit from the scene,

or after a positive identification by a witness (Greenwood
et al. 1975). Furthermore, work load studies of police
indicate that the time spent making apprehensions represents

only a small propgrtion of the patrolman's duty time (Blumstein

and Larson 1970).

The panel concluded that it was not possible at this time
to resolve the question as to whether the availability of police
resources affects apprehension risk.9

The National Academy panel mentions but does not fully
analyze a recent study by Wilson and Boland which suggests
that there is a relationship between police resources and appre-
hension risk. This study found that a greater ratio of arrests
to crimes resulted in decreased crime, that this ratio was
in turn affected by the number of patrol units on the street,
and that this in turn was affected by the number of sworn officers

. 10
per capita.
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(2) Police Resources and Crime. Another set of studies

bearing on relationship between police resources and apprehensions
are those which seek to analyze the relationship between police
resources and crime. These studies typically proceed on the
theory that increased resources will result either in increased
deterrence or in increased apprehensions. The effect on convictions
is generally not discussed.ll

Ignoring a number of older and very flawed studies which
found that increased police resources resulted in increased
amounts of crime,12 the National Academy panel concentrated
its attention on three more recent studies using comparisons
among cities or Standard Metropolitan Statistical Areas.13
In all three studies police resources and the crime rate were
assumed to be simultaneously determined, that is, each assumed
that increased resources help on the one hand to reduce the -
crime rate and that on the other that an increase in the crime
rate leads to greater police r‘esour‘ces.14 The panel summarized
the findings of the studies as follows:

When police resources are measured by the annual expenditures

on the police, the estimated effect of police resources

is negative and more than twice its asymptotic standard

error, which is consistent with the hypothesis that police

resources have a crime-reducing effect. However, when

pol%ce resources are measured by the pumberlgf police

officers, the estimated effect is positive.

The panel then analyzed the studies in greater detail,
finding that two of the studies had probably used improper
estimation methods. The one study which used fully plausible

methods found that expenditures on police nave a highly significant

negative effect on crime. The panel concluded that: -
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The panel thought that an argument to this effect could
While this suggests that increased police resources do

have an inhibiting effect on crime, the conclusion must

still be regarded aslgentative since the result derives
from only one study.

)

be made:

It might be argued, for example, that prosecutors adapt
i; : to increased workloads principally by offering reduced
The panel also noted a further problem in analyzing the j : prison sentences or probation in return for guiltylgleas

from those who could be convicted in court anyway.
impact of resources:

; The panel considered this to be a relatively weak argument,
Furthermore, that analysis relies on total expenditures i
as a measure of the level of police resources. To the :
extent that increases in resources are converted to higher ‘
salaries, to pensions, or to fringe benefits, they are i }
not likely to affect either police performance or visibility. ; 5
The use of theoretically more meaningful variables--such
as the number of units on patrol--would be a more satisfying

measure of the impact of police resources on crime. From i Increased crime rates might...reduce the conviction risk
the analysis, it is also impossible to identify how much :

; giver: a crime if there is an increased propensity for
of the effect is due to increases in the actual appreheéension i overworked prosecutors to lose cases either because of
risk and how much is due to changes in the perceived risk. hasty preparation or because ogoan increase in the proportion
An analysis that also includes the actual apprehension of cases dropped before trial.
risk as a determinant of crime would permit1§ separate i !
determination of the sources of the effect.

however, and thought it more likely that increased workloads
do affect convictions. The panel was unsure, however, as to

what the effects are. On the one hand the panel suggested:

On the other hand the panel suggested that increased workloads
B. Prosecutorial Resources and Workloads

might increase the use of pleabargaining which in turn couvld

There is a great deal of talk everywhere about the heavy \} result in increased convictions because of guilty pleas (with

workloads faced by prosecutors (and defense counsel). These 21

less severe punishment).

workloads could affect conviction rates in at least three ways: The panel was not impressed with the one study found which
—--They could lead to more pleabargaining, with whatever

assumed that workload did have effects. It thought that the
effects increased pleabargaining has.

assumption was plausible, but that the study had a flaw in
--They might cause prosecuteors to file fewer cases in

court or to adopt particular screening strategies. its method of reaching its conclusions.??

—--They might cause prosecutors to lose more cases in court

! The econometric studies considered by the panel are useful
due to poorer preparation. :
‘ for the insights they provide, but are not direct evidence
The National Academy of Sciences panel considered some ‘
’ ! on the impact of workload on convictions because this impact
of these possibilities in the course of ifs discussion of the ;
i is always treated as an intermediate variable rather than the
effects of the risk of conviction on crime. The panel noted z

principal focus of the study.
that nearly all of the studies of the effects of convictions

There are, however, a number of studies which analyze
on crime assumed without detailed discussion that prosecutorial

18 | the impact of prosecutorial workload on pleabargaining more
workloads had no effect on convictions. y N
\ <o specifically. These are discussed in the next section.
[ 1{
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(1) Pleabargaining and Workload. While it now seems clear

that pleabargaining became widespread in many jurisdictions

during the late 1800's and the predominant method of disposition

in most jurisdictions by the 1920's, the praqtice was little

23

noticed in the literature until the great crime surveys.

Even the first of these largely ignored the practice but the

. . 2
later surveys all commented on it extensively.

was a frequent explanation for the high rate of guilty pleas.

i i i as typical.
Bettman's summary for the Wickersham Commisslon w yp

He thought the rates were attributable in large part to the

"
nimmense volume of cases thrown upon prosecutors, and along

with others advocated increased criminal justice resources

2
as one of the reforms urgently needed.
Later analysts also attributed the practice in large part

to workloads. Samuel Dash in the 1950's, Donald Newman, Albert

5

Alschuler and Harry Subin in the 1960's and dozens of others

in the 1970'5.26

Almost from the beginning, however, workload was just

one of a number of explanations, and was rarely put forward

as the sole cause of pleabargaining. Many saw the phenomenon

as a method for reducing risks fo

pr‘osecution.z7 More recently a number of studies have directly

r both the defense and the

challenged the idea that pleabargaining is due to workload

28
pressure.

Milton Heumann analyzed the rate of guilty plegs in the

Connectiéut superior Court during the period 1880-1959 and

in a number of individual courts,
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of cases going to trial had changed little over time.29 Heumann
also analyzed the effects of a decrease in the workload of
the Superior Court in 1971 which was not accompanied by a corres-
ponding decrease in resources. This finding was that the decreased
caseload pressure did not result in less pleabargaining. He
concluded that "rather than being simply an expedient dictated
by unmanageably large case loads, pleabargaining is integrally
and inextricably bound to the 'trial!' courtg”3o

A second recent study which challenges the idea that heavy
caseloads lead to more pleabargaining is Nardulli's analysis

of a group of Chigago felony cases handled in the Cook County

Circuit Court in 1972—1973.31 Using multiple regression techniques

this study found that neither the caseload pressure on individual

judges nor the caseload pressure for the court as a whole had

any impact on the rate of guilty pleas. Rather the study found

that during periods of heavy caseload pressure the judges increased

the pressure to plead guilty by adding to the penalty generally

imposed on defendants who were convicted at trial instead of

pleading guilty. The authar hypothesized that increased caseload

pressure did not lead to more pleabargaining because the court

was not operating at full capacity, a conclusion that was bolstered

by observational evidence concerning the number of hours worked.32
A number of other researchers report similar findings.

One study using opinions from about half of all Illinois defenders,

prosecutors and public defenders, in fact found that lower

caseloads instead of reducing pleabargaining had a slight tendency

to increase the rate of pleabargaining.33
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A recent study which suggests that the amount of plea-
bargaining is related to case pressure is Malcolm Feeley's

study of two Connecticut lower courts.35 Comparing the decision

process in New Haven where the workload was heavy and a nearby

court where the caseload was only one third as great, Feeley

found much more charge reduction in the heavy caseload court:
Thirty percent of all guilty pleas in New Haven involve
a plea to a lesser (or substituted) charge, while this

is the case for only 11 percent of the guilty pleas in
the low-volume court. In the low-volume court it seems

there isSéess need or pressure to settle cases by reducing
charges.

Eighteen percent of these charges were reduced in the comparison

court, while 70 percent were reduced in New Haven. Because

the character of the workload in the two courts, their charging

practices and perhaps other aspects of court operations differ
and because there are problems in defining pleabargaining,
these figures cannot be taken as proof that caseload induces

a great amount of pleabargaining.

Feeley himself is extremely cautious in interpreting this
data.

While the data tends to indicate that higher caseloads
do induce greater amounts of pleabargaining, both his overall

statistical data and his observational evidence lead him to

conclude that caseloads are overrated as explanations for court

practices.37

This line of argument squares well with a number of other

recent studies of court processes. While not bearing directly

on the relationéhip between caseloads and pleabargaining, these

studies suggest that caseload pressure and the availability
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of resources have much less to do with such court problems

38 .
as delay than previously thought.

(2) Other Methods of Influence. Heavy prosecutorial caseloads

may also influence conviction rates in a variety of other ways.
They may induce more prosecutorial screening. They may force
prosecutors to go to trial when inadequately prepared, or they
may lead to more nolles or dismissals. The early crime surveys
attributed the great number of nolles observed to high caseloads.
Lashley in the Missouri survey, for example, found the Missouri
prosecutors so overworked that they could not perform such
rudimentary tasks as preparing instructions for juries, inter-
viewing witnesses oOr attending coroner's inquests.39

With the limited exception of the recent evaluations of
career criminal prosecution units (discussed in appendix EE),
no very current studies have been found analyzing the way in
which reéources affect case preparation and how this in turn
affects convictions.

While there are no empirical studies demonstrating the
linkage between heavy caseloads and the widespread development
of early screening, it seems clear that caseloads have played
an important part in this development. The relationship between
screening and convictions is discussed in appendix EE.

C. Conclusions

Common sense says that there is a relationship between
resources and caseloads and the attrition rate. Too many cases

means that some get slighted and that convictions suffer. It
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is puzzling therefore to find the studies so equivocal about
the effects of resources on convictions--slight effects on
police performance and limited or no effects on prosecutorial
performance. |

Perhaps we should not be too surprised, however. Studies
in other fields indicate that reducing workload also has a
negligible effect in the performance of public schools, probation
officers, and welfare workers. And Peter Drucker reminds us
that resource problems are the most common complaint for problems
of performance in almust every field of business and government.4o

What are policymakers to conclude about these findings,
however? City and county fathers are regularly asked to pony
up more money in hopes of gaining greater contrcl over crime.
Are they foolish to do so? Can the conviction rate be affected
by more police, prosecutors or resources?

The studies available give us little guidance on these
questions. They suggest caution about expecting too much from
increased resources but are far too limited to indicate that
increased resources cannot help.

Given the importance of the questions and the fact that
resources are one of the few levers of control which policy-
makers have, it seems clear that there is a need for much more
detailed study of these issues. The incremental effects of
increases in resources within single jurisdictions have hardly
been studied at all, and the same is true for the effects of

gradual declines.
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There is an urgent need for studies of the effects of
setting clearer priorities in the use of available resources.
James Q. Wilson, for example, indicates that a sizeable reduction
in investigations by the FBI resulted in a larger number of
convictions.?l This suggests that one reason fhe studies to
date are so equivocal is that there is considerable room in
many agencies for better management of existing resources.

If this is true, additional resources are likely to result
in better performance only if coupled with changes in the pattern

of expenditure.
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7. Id. at 34-35.
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See, for example, Alschuler, supra note 26, at 59-60;

Kaplan, The Prosecutial Discretion-—-A Comment 60 Nw. U,
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M. Heumann, Plea Bargaining (1978). See also Heumann,

Plea Bargaining and Caseload Pressure, 1975 Law & Soc.
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Id. at 27-33.
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Id. at 253.

Id. at 262-76.
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Appendix EE
SYSTEM ORGANIZATION AND ATTRITION
In criminal justice as in other lines of human activity
superior organization often produces superior results. In this

chapter we discuss the impact of organization upon conviction

rates.

A. Police Organization

There is a considerable literature about what constitutes
effective police organization.l This literature is largely
based on general management concepts and concerns such matters
as chain of command, appropriate span of control, and staff
selection and retention. The benefits of following good principles
of organization, staffing, and training are more or less assumed,
and neither the standard texts nor the secondary literature
make any strong effort to demonstrate that good organization
produces good r‘esults.2 Goals and possible impacts--to the
extent that they are discussed at all--are defined in very
general terms such as reducing crime or maintaining order.
There is some discussion of questions such as whether it is
better to try to prevent crimes or to apprehend criminals,
but even as to these no effort is made to evaluate the impact
of different forms of organization.3

There are a great many ways in which police organization
might affect conviction rates. Some of these are:

-—Convictions might or might not be established as an
important agency goal.

~-Incentive structures might include or exclude convictions.
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~-Organizational elements which assist in obtaining con-
victions might be given generous or parsimonious shares
of the internal allocations of resources.
(1) Incentives
One way in which organizations affect the behavior of

employees and agency performance is through the use of incentives

and performance standards. A great many police agencies employ

arrests or clearances in this way but few appear to use convictions.

The literature abounds with discussions of the role that

arrests play in promotion and retention of police officers.
In some departments one of the principal criteria by which
patrolmen are promoted to detective or to supervisorial posts
is the patrolman's record for arrests.4 It is not uncommon
for patrol officers to have quotas or guidelines as to the
number of arrests they are expected to produce each month.

This use of arrest as an incentive or performance criteria
has frequently been criticized. James Q. Wilson, for example,
says:

The central problem of the patrolman, and.thus of the

police is to maintain order and to reduce, to the limited

extent possible, the opportunities for crime. Neither
objective is segved by judging men on the basis of their
arrest records.

Wilson argues that using arrest in this way tends to create
a legalistic police style which results in higﬁer arrest rates.
He believes that this is true particularly for minor crimes
but that rates for major crimes may be affected as well.6

If Wilson's conclusions are correct, it is possible that

conviction rates are also affected. There is no empirical data
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available concerning this, but common sense notions suggest

that higher arrest rates are likely to mean lower conviction
rates--the idea being that the more serious and more flagrant
offenses are likely always to result in arrests while the weaker
and less flagrant cases result in arrests only in the more
aggressive departments or by the more aggressive officers.

While this result seems intuitively likely, it is also possible
that the factors leading to nonarrest are related more to the
desirability of intervention than to convictability and that
conviction rates would therefore not be affected.

Just as patrolmen are often judged by their arrest per-
formance, detectives are often judged by arrest records or
clearance rates. Instances of this were observed during the
course of this study. Detectives in one department indicated
that if they were running low on arrests or clearances at the
end of the month they would go down to Smith park where something
was always going on and make their quota of arrests and clearances.

No department was observed and none has been identified
from the literature in which convictions are used as a measure
of performance. In one department observed convictions were
included in the monthly statistics maintained on the squad
bulletin board, but this statistic did not seem particularly
important to members of the unit. Significantly, the detective
who consistently had the highest arrest rate also had by far
the lowest conviction rate.

Recent concerns about societal and governmental productivity

have led to several studies of police and criminal justice
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productivity. Two of the more prominent of these are the study
of indicators of performance by the Rand Corporation and the
study of police productivity by the American Justice Institute.7
The American Justice Institute's Police Program Performance
Measurement Project was the more detailed of these two systems.
This system creates a framework for analyzing police performance

built around five broad goals: crime prevention, crime control,

conflict resolution, services and administration. For each

goal there is a set of measurable objectives and for each measurable

objective one or more effectiveness and productivity measures.
The principal goal relating to convictions is that of crime
control. This goal has six measurable objectives:

—_Police knowledge of crimes

—-Crime case closure

—-Case preparation and testimony

—-Stolen property return

—-Constitutional propriety

——~Custody of prisoners

Convictions are considered to be neither a’ measurable
objective nor an effectiveness or productivity measure. Crime
case closure is defined to include some independent verification
that the case has been closed but is not judged by convictions.
Similarly case preparation and testimony is judged by police
and prosecutorial satisfaction rather than by convictions.8

McIntyre illustrates police attitudes toward convictions
from the reports of police agencies, taking these reporis to

be good indicators of agency concerns:
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The typical police department annual report usually contains
statistical information setting forth...crimes reported

or known to the police and crimes cleared by arrests.

The report rarely mentions the number of arrests resulting

in coavictions or, of those convicted, how many go to
jail.

McIntyre concludes that "it is not that the police are
uninterested in the disposition of cases at the prosecution
and adjudication levels," but rather "that their concern is
secondary." He indicates that in some departments '"police develop
the notion that what the prosecutor and the judge do with a
case 1s their business" and that the proper police attitude

is to remain emotionally detached from these things which are

not their concern.lo

(2) Internal Organization of Detective Units

While there has been a little study of the effects on
apprehensions and clearances of such things as generalist versus
specialist detectives and whether investigators are assigned
individually or in teams, there has been no analysis of impact
on conviction rates.

The most thorough study of detective operations availsble
is the Rand Corporation study by Peter Greenwood and Joan Peter-
silia.ll Using comparisons among cities this study found that
cities which used specialists had arrest and clearance rates
that were similar to those which used generalists. Similarly,

the study found that whether detectives were assigned to cases

individually or in two-person teams made no systematic difference

s 12
in performance.

Neither this study nor the few others which have examined

questions of this kind, howeéver, examined the effects on
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convictions. As convictions are correlated to some degree

with apprehensions and clearances,14 the Rand study would suggest
that these factors do not affect conviction rates either.

(3) Investigative Resources

One of the more obvious ways that convictions might be
affected by organizational structures is through the internal
allocation of resources devoted to follow-up investigations.

If detectives devoted a major part of their time to bringing
about convictions in cases in which apprehensions were made

or if it were clear that follow-up investigations by detectives
increased convictions, the allocation of additional resources
to detective bureaus could be expected to increase conviction
rates. There are virtually no studies, however, which examine
these questions directly.

There are huge variaticus in the investigative resources
and manpower available in different police agencies. The variation
runs from 2 to 18 percent of all police manpower.15 While there
is no study which attempts to determine whether these huge
differences make any difference in the proportion of arrestees

who are convicted, the Rand study indicates that these huge

differences do not make any difference in apprehension or clearance

rates.l6

The study does not discuss the effects of investigative
resources on convictions directly. It indicates that detectives
already spend more time processing cases in which an arrest

is made than in solving cases.17 It also indicates that there
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appears to be a relationship between the thoroughness of investi-
gation and the conviction rate. Comparing a small number of
robbery cases in two jurisdictions, it finds the conviction
rate considerably higher in tle department with the more thorough

investigative process. The stuldy indicates that the thoroughness
of investigation is related to the stringency of the prosecutorial
screening but does not discuss whether there was also a relation-

ship to investigative r‘esour‘ces.18 The study also indicates

that most police agencies do not process physical evidence

. 19
as effectively as they might.

Given the limited effect which the study says that investi-
gators have on the solution of cases, the question which the
study leaves open is whether these resources could be better
spent in trying to nail down the cases in which arrests are

quickly made.

(4) Post-Arrest Investigations

Once a suspect has been arrested he is normally booked
into custody and subjected to certain routine procedures, including
fingerprinting, photographing and a record check. Many suspects

are in addition interrogated. Other investigative steps may

also be taken at this time: interviewing co-suspects, identifying

and interviewing other witnesses, fcllowing up on leads established

at the time of the crime or the arrest.

In many jurisdictions responsibility for these actions
falls to the detective bureau until the case has been presented
to the prosecutor and to investigators assigned to the prosecutor

after the prosecutor has accepted the case. There are great
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differences from jurisdiction to jurisdiction, however, in

(1) how much investigation of this kind is done before charging,
(2) whether the prosecutor's investigative staff picks up the
case and when, (3) whether the prosecutor has independent inves-
tigative resources, and (4) the quantity of investigative resources
available to the prosecutor.

While prosecutors in widely different types of systems

all attest to the critical importance of independent investigative

resources, there has been virtually no empirical research into
the results of such investigative activity, the resources needed,

the methods of organization, or the methods of employmer1t.2o

(5) Special Police Units

In recent vears many police agencies have responded to
the crime problem by creating special units to deal with particular

problems. Street crime units have been used to ferret out robbery

offenders through the use of decoys and other similar tactics.

Stores have been set up as covers for fencing operations designed
to identify burglars and other thieves for later apprehension.

While most of these special units have been set up to

improve police apprehension capabilities, they may have significant

effects on conviction rates as well. Often these special operations

result in very solid cases because the offender is caught in
the act and the principal witnesses are police officers.

When a street crime decoy posing as a skid row drunk is

robbed, for example, the offender is generally faced with a
victim who is a police officer and with other police officers

who both observed the crime and were involved in the
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apprehension.z1 Under these Ccircumstances the likelihood of
conviction is high.

This situation should be contrasted with the more normal
situation in which a real skid row drunk is robbed. If the
Crime is reported and an offender apprehended--both of which
are often questionable--there is a strong likelihood that the
victim will not show up at the trial. Moreover, even if the
victim does show up at trial, he may be a poor witness and
in any event is likely to be subject to a considerable amount
of discrediting by virtue of his skid row status. The rate
of conviction in this kind of case is consequently generally

22 Whil \ .
ile it might be possible to increase convictions

quite low.
in this k%nd of case with better investigative techniques or
with strategies which involve taking better care of the victims,
it seems likely the results per unit of effort expended might

be greater if devoted to decoy type operations.

While there has been some evaluation of the impact that
special police units have on street crime and on arrests, little
has been done to study their impact on convictions.z3 Similarly
there has been no serious comparison of these special units

d . .
and more normal tactics in terms of resources employed

(6) Legal Advisory Units

Many police departments in recent years have established
legal advisors to assist the agency and individual officers
. 24
with legal problens.** The duties of these advisors vary con-

siderably from Jurisdiction to jurisdiction, covering such
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things as advice to patrol units, training bulletins, and develop-
ment of departmental policy guidelines. In many departments
the goals of the units include improving the agencies' capability
for handling cases in an increasingly complicated legal system.
In a few departments there has been an attempt to implement
this goal more specifically by monitoring case performance
and using the information obtained as a means for reducing
police errors in case processing.
One such unit is the Dallas Police Legal Liaison Diwvision.
This unit had as one of its original goals the "reduction of
police error in the preparation of legal documents and in adherence
to legal procedures." To assist in accomplishing this goal,
the unit reviewed each "prosecution report" prepared by the
department.25
As a result of these efforts, the percentage of cases
no-billed by the grand jury due to police error 1is reported
to have dropped from 13.8 to 4.3 percent of the cases presen-

ted. 20

In addition, the proportion of cases dismissed as a
result of police error dropped from 6.4 to 2.6 percent. Both
these declines were found to be highly significant statistically
(.001 for the no bills and .0l for the dismissals), and the
evaluation suggests that the unit may produce as many as 1,000
additional convictions each year.

Evaluation also indicates, however, that the number of

cases no-billed and the number of cases dismissed did not decline

in proportion to the decline in police errors. Both categories
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did decline slightly--no bills from 23 to 20 percent and dismissals
from 19.9 to 19.1 percent, but neither had a very large decline,
and it is possible that the overall effects were much less

than the declines in police error might suggest.27

Another unit of this kind is the police review section

of the Washington, D.C. Police Legal Advisors Office.28

(7) Other Police Activities

Virtually every facet of police organization, staffing,
and training has the potential for having impact on conviction
rates. Just as special street crime units may increase conviction
rates by producing particular kinds of apprehensions, so in
theory at least particular patrol strategies might also produce
more convictable arrestees. Quicker response times or greater
attention to alarm systems might catch more offenders in the
act; team policing might produce better information exchange
among officers, and improved police-community relations might
produce more information from the community.

Because convictions have generally not been thought to
be a police responsibility, however, the effect of these and
other organizational arrangements on convictions has not been
examined.

(8) Conclusion About Police Organization

Thus while most studies indicate that case outcomes are
largely determined by the time they leave police hands, neither
police organization nor police incentives pay much attention
to convictions. Police operations are overwhelmingly directed

toward the goal of apprehending criminals and clearing cases.
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This is not to say that the police should cease to be
interested in apprehensions and clearances or that they should
focus solely on convictions. If any criminal justice system
functions have an impact on crime, it seemsS likely'that apprehen-
sions and clearances have an effect which is jndependent of
the impact of convictions. on the other hand if police operations
are critical to the question of whether suspects are convicted
or not, it seems desirable for this consideration to be taken
into account at the police level as well as the prosecutorial.

B. Prosecutorial Organization i

while the police have generally paid little attention
to conviction rates, prosecutors have often been preoccupied
with them. The knowledge available about the impact of wvarious
forms of organization on convictions, however, is no greater-.

Aside from issues of workload which have already been
discussed, there are many possible ways in which prosecutorial
organization might affect conviction rates. Among these are:

__Office policy toward case screening

__-Whether the office is organized sO that a particular

case is handled by a single attorney (vertical) or whether
cases are passed from one subunit to another as they

proceed from £iling toward trial (horizontal).

—_Whether there is a special unit for handling the more
serious offenders Or the more serious cases.

—-Levels of training and experience in the office.
(1) Screening
One of the more obvious ways in which prosecutorial organ-

jization may affect conviction rates 1is through its policy toward
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must be enough evidence at the time of filing to convict the
suspect. Consequently these jurisdictions eliminate fewer cases
at the screening stage. These jurisdictions can be expected
to have conviction rates which are lower than the trial sufficiency
jurisdictions if measured in terms of cases filed in court
but higher if measured in terms of arrests.

Jurisdictions which allow individual discretion in screening
are 1ikel§ to be much more erratic than the jurisdictions with
a consistent policy. It is not possible therefore to predict
how this discretion will be exercised in the absence of specific
information about the jurisdiction.

While it is clear that different prosecutorial agencies
follow different screening policies, and it is possible to
guess at the results of these various policies, there has been
no detailed, systematic study as to the impact that these policies
have on conviction rates. In particular there has been no examin-
ation of the effect of the various policilies on conviction rates
computed on the basis of arrests. Even in thae hypothetical
analyses which have been Qndertaken to try to describe the
characteristics of these different kinds of policies and their
likely effects, there has been virtually no discussion of their
impact on conviction rates.so

There has been a similar lack of study of the efficiency
effects of screening. It is widely believed, for example, that
some form of screening is more efficient than no screening.

If true, o. fices which employ appropriate forms of screening

should have greater resources to employ in other ways than
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those which do not. At least theoretically, these offices should

be able to translate these resources into higher'conviction

rates (if this is how they choose to employ the resources).

(2) Horizontal Versus Vertical Processing

One major organizational issue which is currently of concern
to many prosecutors is whether cases should be handled from
charging through trial by a single prosecutor or whether it

1s better to have one team of attorneys handling all the cases

at charging, another team handling all the preliminary hearings

and a third, fourth or fifth team handling the cases at trial
and other case stages. The first of these methods is called

vertical processing and the second horizontal.

Thomas Dewey is often given credit for introducing the

horizontal form of organization when he was the Manhattan District

. 31 .
Attorney in the 1940's., This form of organization was thought

to be more efficient than individual case handling because
it required less movement by attorneys from court to court
and because the more senior attorneys could focus their attention
on trials and t?e more serious cases. This form of organization
was felt to be particularly appropriate for offices serving
large metropolitan areas and by the early 1970's had become
something of the norm for these jurisdictions.

More recently, however, there has been renewed interest
in individual case handling. Prosecutors favoring this system
believe that the advantages of horizontal processing are outweighed
by the loss of individual responsibility which the system en-

32

tails. They feel that decisions throughout the process are
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likely to be better handled by one prosecutor who is held
accountable for the case. They feel that if the prosecutor
who makes the charge knows that he will have to try the case
that he will be more careful in charging, will prepare the
case better and will fare better in his contacts with victims
and witnesses. Some of this renewed interest in individual
case handling arises out of *he experience of the career criminal
Prosecution units discussed below.

While the belief in vertical prosecution has recently
led a number of outstanding prosecutor's offices such as those
in Los Angeles and Milwaukee to shift from horizontal to vertical
Prosecution, there has been virtually no study of the impact
that these systems have on conviction rates.33
(3) Incentives

We do not know much about prosecutorial attitudes toward
conviction rates. It is clear that these rates sometimes become
involved in political campaigns and that some prosecutors are
concerned about them for that reason. Other prosecutorial executives
are interested in these figures for reasons of internal office
management, while many individual prosecutors are concerned
about their own personal performance.

In many jurisdictions, however, conviction rates are so
low that it seems doubtful that there is any real prosecutorial
interest in them. This situation is perhaps most characteristic
of those jurisdictions in which case filing is handled by the

police and there are large numbers of dismissals or nol prosses.
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It is possible of course that prosecutors in these jurisdictions

are interested in conviction rates, but make their comparisons

with other jurisdictions operating in much the same way. It

is so easy to manipulate conviction rates as they are customarily
counted, however, that it seems more likely that conviction
rates are simply not that important in these jurisdictions.

Often the concern is more for moving cases, for securing
heavy sentences in the more serious cases, and for dealing
successfully with the more visible local crime problems than

with such abstractions as conviction rates.

Even in those jurisdictions for which conviction rates
are important the interest is almost always in convictions
in cases filed by the prosecutor rather than in convictions

in cases in which there is an arrest. McIntyre summarizes this

attitude well:

One of the most pressing problems of prosecutors is to
maintain an =7en and steady flow of cases through their
offices and the courts. This pressure results not only

from a defendant's right to a speedy trial, but also from
judges who have an interest in keeping their dockets free
and smoothly flowing. An excessive number of pending cases
presents one of the most sensitive problenms in the adjudication
process as it affects the prosecutor's office. Hence the
prosecutor's most immediate and practical goal is to win

as many convictions as possible within the personnel limits
of his office and the time-consuming procedures necessary
in the courts. Evidence that these concerns are of paramount
interest to the prosecutor can be seen in the emphases

given in his report. Typically these reports are limited

to the number of cases prosecuted, the classes of crimes,
the number of convictions obtained, and the cases pending

at the end of the reporting period.

He then contrasts this attitude with the police attitude

previously described concerning convictions. His conclusion

is that:
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[tlhe measures of efficiency and worth of police and prose-

cutors' offices are quite different, both as to Ege quality
and quantity of case handling by their agencies.

(4) Career Criminal Prosecution

In 1969 Wolfgang, Figlio and Sellin published the first

results of their study of delinquency in a Philadelphia birth

cohort, indicating that 15-20 percent of the serious crimes

were committed by less than five percent of the offenders.35

Shortly thereafter the U.S. Attorney's 0Office in Washington,
D.C

L |

developed a career criminal prosecution program aimed

at providing increased prosecutorial attention to those criminals

creating disproportionate amounts of crime. This program and

others developed around the country with the assistance of

LEAA funds seek to increase conviction rates and conviction

levels, increase incarceration rates and the length of terms,

increase bail amounts and pretrial detention and speed up the

disposition of cases.36

To bring about:'these goals the career criminal prosecution

programs have generally set up special units to handle the

career criminal cases. Typically these units have implemented

the program by providing for:

continuous case handling by a single attorney or team

of attorneys, reduced caseloads, increased investigative
support, more stringent pleabargaining policies, efforts,
to increase incarceration and to reduce processing time.J7

While the career c¢riminal programs which have come into

being have largely common purposes and many common features,
they differ considerably in the kind and proportion of cases

targeted. Some programs focus rather narrowly on robbers and
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burglars who are either currently very active or who have partic-
ularly bad records. Others focus on a broader grbup of offenses
and encompass a larger part of the total number of office cases.
San Diego is typical of the carefully targeted group, focusing
primarily on the more serious robbery defendants and taking

in less than 2 percent of the office's cases. New Orleans on

the other hand handles both felony and misdemeanor defendants

who have two prior felony convictions or five prior arrests.

. 38
The unit caseload makes up 11 percent of the office workload.

The results of the career criminal programs can be evaluated

in a number of different ways. Some have criticized the programs
to date on the grounds that the criminals targeted for special
prosecution tend to be older criminals who are well past their
peak in the number of crimes committed and have suggested that
the program is in effect locking the barn door after the horse
has been stolen.39 Other evaluations have found some, although
limited, success in increasing sentences or pretri.l detention
rates.

wWhatever their other accomplishments, however, the empirical
evaluations to date show 1ittle effect on conviction rates.
The Mitre Corporation evaluation of four sites by Chelimsky
and Dahmann involving quite different kinds of programs showed
no effect.40 A regression analysis by Rhodes using Los Angeles
cases likewise showed no effect.41 An interim evaluation of
12 California programs by the california Office of Criminal

Justice Planning did find an effect but it was quite limited.
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This study showed that the conviction rates for the kinds of

cases targeted had increased from 89 to 93 percent as a result

of the programs.42

Chelimsky and Dahmann suggest that the meager results
to date insofar as conviction rates are concerned may be due
to the fact that these programs largely focus on improving
case prosecution once an arrest has been made and a decision
to pursue the case has been reached. They are to a large extent
intensifications of effort or organization rather than a radical
departure from past methods of prosecution.43

Ultimately the results to date lead Chelimsky and Dahmann

to question the extent to which increased prosecutorial attention

and resources can affect outcomes in these cases:

It is unclear to what extent these specific programs and

the limited system performance results associated with

?hem represent a real stic approximation of the kind of
impact other prosecutorial efforts might have on alternative
target populations in these sites. Whether more effort
a.d;fferent configuration of project activities, or a ,
different target population would lead to different results
cannot be determined from this research. It is clear,
hgwever, that the belief that simply providing thke prosecution
wlth‘added resources will produce direct effects on criminal
Justice system performance measures dcees not fully consider
the complexities of that system and the %%mited role that
the prosecution plays in its operations

Rhodes' analysis also raises questions concerning the

extent to which increased resources can affect outcomes. Aside
from his general findings of no effect, he found that insofar
as individnal cases were concerned the likelihood of conviction
actually went down as the amount of time spent on the case

increased. He ultimately concludes that there is an explanation
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for this, but his findings still raise warning flags about
the efficacy of additional resources. This explanation has
three parts:

First, the most difficult cases probably required the

most expenditure; these were also most likely to be difficult
cases in which to obtain a conviction. Second, trials

are the most expensive means of disposing of a case and
unlike guilty pleas, which are relatively inexpensive,

they sometimes result in acquittal. As a result, it is

not unreasonable to expect a negative correlation between
expenditure and conviction. Third, a strong defense may

have caused the prosecutor to increase his expenditure

on any given case, with the effect of holding the probability
of conviction constant, rather than increasing it.

Rhodes' final conclusion is that:
Given the data constraints of this study, it is difficult
to judge the effectiveness of expendituzgs on the probability

of conviction of career criminal cases.

(5) Victim-Witness Assistance

While crime victims and witnesses have often been neglected
or abused by the criminal justice system, within recent years
there have been a number of efforts to better their situations
by improving the likelihood of compensation, providing services
and minimizing the more onerous features of the criminal justice
system. Child abuse clinics, rape crisis centers, battered
women's shelters and victim-witness assistance units are all
outgrowths to some degree of these efforts. In addition to
their other functions these organizations all have some relevance
to the attrition problem because of the unwillingness on the
part of many victims and witnesses to cooperate in the prosecution
of cases.

One of the earliest estimates of the impact of victim-witness

nonicooperation was that made by the National Advisory Commission
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on Criminal Justice Standards and Goals. Finding that non-atten-
dance was responsible for 60 percent of all dismissals in the
New York City Criminal Court, the Task Force described this
factor as "the most prevalent reason [throughout the country]

for dismissal of cases for want of prosecution and a significant

46

contributor to overall dismissal rates.” A 1972 Washington

D.C. study using PROMIS data found that nearly a quarter of

all felony arrests were ultimately rejected or dismissed because

47

victims and witnesses were uncooperative. A later and more

extensive D.C. study found that witness noncooperation accounted

for 38 percent of all nonconviction cases.48 The Vera study

in New York indicated that an even greater proportion of attrition
cases was attributable to victim noncooperation. "Deep sampie"
cases showed that 86 percent of rape dismissals, 83 percent

of the assault dismissals, 69 percent of robbery dismissals,

82 percent of the burglary dismissals, and 36 percent of the

grand larceny dismissals were attributable to complainant non-

. 49
cooperation.

Taken together these and other studies indicate several
different kinds of victim-witness problems:

(1) Unable to locate--lists of victims and witnesses generally
come in the first instance from the police officer who

takes the report of the crime or who makes the arrest.

Often there are victims or witnesses who are present at

the time the report is taken or the arrest made who cannot

be located later. Sometimes the victim or witness gave

a phony name or address. Sometimes the police officer

recorded the name or address erroneously. Another problem

may be the transiency of the victim. or witness, particularly
if some time period is involved.

In addition to persons present at the time the report
is taken lists of other victims and witnesses may include
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names supplied by persons who were present or be names

acquired in other ways. Often the names and addresses

of these persons are not known fully or accurately and

cannot be obtained from other sources. In some instances

the persons may not have in fact been victims or witnesses

or may not even exist. A final problem may simply be inadequate
efforts to locate the victim or witness on the part of

the authorities.

(2) No show--This category includes those victims and
witnesses who have been subpoenaed or otherwise requested
to appear in court who do not do so.

(3) Unwilling to cooperate--This category includes those
victims and witnesses who are unwilling to participate

in the prosecution of the case. Often this category includes
both those victims and witnesses who make definite statements
of their unwillingness to participate and those who are
assumed by the authorities to be unwilling to participate
either on the basis of their demeanor and general attitude

or on the basis of their relationship with the defendant.

The differences among jurisdictions in the degree of these
problems appear to be enormous. These differences are difficult
to measure both for the reasons indiceated in chapter 3 of the
Final Report and because of differences in the terminology
and methods used in different studies. Existing studies nonetheless
give some hint of the variations. In the Brosi cross-city comparison
of attrition rates, for example, the amount of attrition
attributable to witness-related problems varies- from seven
to 20 percent as a percent of all felony cases, as shown in
Table EE-1. And if witness~related attrition is measured only
as a percentage of the attrition cases, the variation is even
greater--from 9 to 42 percent.

The variation among jurisdictions as to the kinds of
witness-related problems appears to be even greater. Brosi.

for example, indicates that 62 percent o. all witness-related
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Table EE-1

Attrition Due to Witness Related Problems‘

Post-

At Screening Screening
2--eening

Cobb County 13 -
District of Columbia 6 8
Los Angeles 4 3
New Cirleans 19 1

Source: Brosi, a Cross-City Comparison of Felony

Pp. 14, 16, 20.
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Total Attrition
Due to Witness
Related Problems

13

14

7

20

Total Witness
Related Attrition
as Percent of
All Attrition

42

29

9

31
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post-filing nolles and dismissals, is attributable to no-shows

while the percentage in Indianapolis is only 2 pércent, as

shown in Figure EE-1. Fifty percent of the Indianapolis

witness-related nolles and dismissals on the other hand are

shown as '"unable to locate unavailable'" while there are no

such cases in New Orleans.

Other studies seem to confirm this kind of variation.

In Brooklyn victims and witnesses appear in court when requested
by prosecutors only 34 percent of the time, while in Milwaukee

the appearance rate is over 860 percent.50

To help in coping with the general problem of victim-witness
cooperation LEAA began in 1974 to fund victim-witness assistance

projects, funding 19 such projects that year as part of its

Citizens' Initiative Program and ultimately more than 90 projects.
As indicated by Davis, many of these projects were located

within or worked closely with prosecutors' offices:

Many programs set explicit goals of reducing victim-witness
disaffection and non-cooperation, and designed their program
efforts with the currient research findings on causes of
victim-witness non-cooperation in mind. Thus, one set

of program activities were designed to reduce the "costs"
to victim-witnesses of having to appear in court: projects
created reception centers to provide comfortable and secure
places for victim-witnesses to wait while in court, and
aided clients in collecting witness fees from prosecutors.
A number of projects began or expanded the use of stand-by
telephone "alerts'" to keep victim-witnesses from having

to appear in court except when it was determined on the
day that a scheduled hearing was o take place that the

victim-witness was actually needed.

common to many of the victim--

Another set of activities,
offices

witness programs that were allied with prosecutors'
aimed to provide clients with a clearer understanding

of their obligations in their role as prosecution witnesses
and of the court process. These activities included
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Source:

Figure EE-1

POST-FILING NOLLES AND DISMISSALS,
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distributing witness brochures; explaining court procedures,

notifying witnesses of upcoming court dates, and (in some

projecps) inforging persons of the dispositions reached

in their cases.

Evaluations to date indicate that these projects have
been useful in reducing the burdens that the criminal justice
system sometimes imposes on witnesses, and it is possible that
these effects may ultimately translate into greater citizen
willingness to assist in the criminal justice process in the
future. The effects on citizen willingness to participate in
the cases which brought them into contact with the system in
the first place, however, have been limited.

The largest of the projects was the Victim/Witness Assistance
Project established by the Vera Institute of Justice in the
Brooklyn Criminal Court in 1975. This project offered a wide
range of services including a crime victim hotline, emergency
repair services for burglary victims, transportation to court,

a secure waiting area, child care services at the court and
efforts to limit the number of required appearances.

Project evaluations indicate that victims and witnesses
thought the services offered were highly useful and that they
met many of the needs felt by victims and witnesses. The evalu-
ations also indicate that the program was successful in réducing
the number of court appearances required of victims and witnesses.
These successes were not translated, however, into i:creased
rates of appearance by victims and witnesses, and as a consequence
the project was found to have had no effect on the rate of

dismissals for failure to pr\osecute.52
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Similar results were reported from the first-year evalu-
ations of a sizeable Los Angeles project and a major project

in Milwaukee.s3

The final report of the Milwaukee project
?
however, indicated a 6 percent decrease in the number of felony

dismissals because of witness problems.54 This project was

b , .
Yy the Sheriff'sg Office. An exXperiment carried out during the
Project indicated that victims and witnesses notified by telephone
had i
a considerably better appearance rate than did those subpoenaed

in the regular way--75 as compared to 63 percent

or witnesses required special protection because they were
threatened or intimidated.

Much of the problem of victim-witness cooperation is tied
up with victim-offender relationships. Many crimes involve
family members, lovers or friends as both offenders and
victim-witnesses. In many instances after an initial period
of anger the victim Oor witness decides that he or she prefers
to maintain the relationship rather than prosecute the culprit,
In one study in Brooklyn over half of the cases dismissed due
to uncooperative witnesses involved prior r‘elationships.55

In juri . . .
Jurisdictions with strong Screening policies these cases
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are generally screened out prior to charge. In other jurisdictions

the relationship may not become apparent until the victim or

witness is summoned to court.

While victim-witness assistance units generally have not
ignored thé cases involving relationships with offenders and
have generally provided services to these victims and witnesses,
they generally have not devoted major attention to persuading

these victims and witnesses to proceed with the case.

This lack of effort on the part of victim-witness assistance

units is in line with the general willingness of police, prose-

cutors and courts to treat all but the most serious of these

cases in the way in which the victim prefers. 6 This general

acquiesence has been ascribed to the realization that many

victims of this kind helped to precipitate or cause the event

and are not wholly innocent.s7 It also reflects an understanding

that the victim will have to live with the results of the choice.
It is conceivable that other kinds of wvictim assistance
programs such as rape crisis centers, battered women's shelters

and the like have had some impact on the willingness of victims

58

and witnesses to go forward with prosecutions. This is not

the purpose of most of these organizations, however, and thus

far there has been virtually no research concerning these questions.

Overall victim-witness assistance units and programs,

appear to have had

a very limited effect on appearance and conviction rates.sg

while undoubtedly important in some cases,
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C. Conclusions

It seems axiomatic that good organization should result
in better performance. There is very little evidence available,
however, about the effects of organization upon felony convictions
and that which is available mostly indicates what does not
work;

While there are many reasons to believe that police perform-
ance is the key to a greater number of convictions, the police
are organized more to make apprehensions and to maintain order
than to produce convictions. Officers understand what is necessary
for an arrest but often are quite unclear about what is necessary

for a conviction. The police priorities are not necessarily

wrong. Apprehensions and order maintenance are important functions.

If more convictions is an important goal, however, the police
priorities may need to be altered.

Prosecutors on the other hand are organized to produce
convictions and have in recent years tried a number of innovative
measures designed to produce more convictions, including career
criminal and victim-witness programs. The research to date
indicates that these new programs have not had any major effect
on convictions. These findings may be too pessimistic because
the research in this area has been difficult and the findings
are far from conclusive. What seems likely, however, is that
the limited effects are due largely to the fact that in many
offices the weaker cases are screened out and never filed,
and that the cases which survive this process do not require

a great deal of extra attention.
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