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: Criminal prosecution of drug traffickers under the

continuing criminal enterprise statute in federal
courts of the United States of America *

' WILLIAM J. CORCORAN and MARTIN C. CARLSON
Narcotic and Dangerous Drug Section, Criminal Ditision, United Statres
Department of Justice, Washington, D.C., United States of America

ABSTRACT

The continuing criminal enterprise statute, 21 United States Code 848,
which was enacted in 1970 to deal. inter alia, with suppression of illicit
traffic in drugs, contains a mandatory minimum sentencing provision of
not less than 10 years and up to life imprisonment following conviction.
1t also contains a provision to seek forfeiture of the profits obtained by
the defendant from the criminal enterprise. When drug-trafficking
organizalions move their finances abroad, it becomes difficult to
identify assets in order 1o seek forfeiture. Therefore. the successful
prosecution of major drug wraffickers. under this statute. requires the co-
operation of the institutions concerned and of courts in other countries
in order to obtain the necessary evidence. Such co-operation is

facilitated by a bilateral mutual judicial assistance treaty. when it exists.

Girés

Introduction

In this article is discussed the continuing criminal enterprise statute, 21
United States Cede (U.S.C.) 848, which is the most important federal
criminal statute in-the United States of America directed at illegal drug
traffickers and their organizations. The statute was enacted in 1970 as partof
a comprehensive legislative scheme to deal with drug abuse prevention and
control. It is the only statute in the federal drug laws that contains a
mandatory minimum sentencing provision of not less than 10 years and up
to life imprisonment following conviction. A number of convicted persons
are currently serving life sentences under this statute,

The continuing criminal enterprise statute also contains a provision
enabling the United States 10 seek forfeiture of the profits obtained by the
L2 B [\/\Q

* This paper was published in the United States in a more extensjve format. with
appropriate citation 1o legal authorities and appendix of forms, as 4 monograbh for prosecutors
of, federal criminaf cases. With several exceptions, the citations to legal authorities in the United
States have been deleted for this publication. '
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defendgnt from the criminal enterprise and the defendant’s interest in th
entc;rpnge. As drug-trafficking organizations move their finances out of tl;e
Umted b.ta.tcs to.other countries — either to launder those funds and the bc g
hlfie thexg‘ financial ,i.nterest, or to invest the funds in assets out of the U;iet c\;
States — it becomes increasingly difficult for prosecutors and investigator i
ldemlty assets in order to seek forfeiture as part of the criminal case Ass ?
resph, it ha§ bepome necessary for prosecutors to seek the co-operat{on c;’
private institutions and the courts in other countries to obtain evid Of
violations of the laws of the United States. e

.In the past, prosecutors have rehied on the letters rogatory process as the
vehicle for requesting assistance from the courts in other countries. Because
of the need to obtain evidence from abroad prior to seeking inc.iictmem
however, prosecutors prefer to utilize provisions of a bilabteral mutuai
Jgdgcxal assistance treaty when such an agreement is in force between the
I_mxted States apd the other country. The treaty agreement process is not
only more c.fﬁcmn.t but also attentive to the evidentiary requirements of
&rs:seg;;?gnxon l:h;&l requglsting state. Greater exchange of evidence in these

s will e I ]
nvEstigations w thisnsatati txel‘mre successful prosecutions of major drug

1. Legislative history of the continuing criminal enterprise statute

The continuing criminal enterprise statute, 21 U.S.C. section 848, was
enacted as part of the Comprehensive Drug Abuse Prevention and Co‘ntr‘o~l
Act of 1970 ( hereinz}f"ter refer;d to as the Act). The statute is directed atany
person wbq ‘occupies a position of organizer, a supervisory position, or anS’
other position of management” in a drug-producing and drug-distr}buting
enterprise, and provides for one of the most severe penalties of any federal
criminal statute cur'reptl y in force. Under the Act, convicted offenders must
be sentenced to a minimum of 10 years’ imprisonment with no possibility of
parole. In a.ddmon. the court may impose a life senténce without parolé» and
gt{}gs dto(;alll]m,%j S‘U’S 100.000.} Moreover, all profits and assets that have
subji:cte t Ot fz rfgiftcl?r(ei:m a source of influence over the illegal enterprise are

The statute reads, in part:

“Continuing criminal enterprisc {penaltics; forfeitures)

“ta) (1) Any person who engages in inui imi
enterprise shall be sentenced to a temig o%‘ impris‘:)nfr(x):nntn\;ll:?fh frfg;u:g:
be less than 10 years and which may be up to life imprisonment, to a fine
oqf not more thaq $100,000, and to the forfeiture prescribed in paragraph
(2): except that if any person engages in such activity after one or more
prior convictions of him under this section have become final, he shall be

[T S R

' All dollars referred to are United States dollars,
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sentenced to a term of imprisonment which may not be less than 20 years
and which may be up to life imprisonment, to a fine of not more than
$200,000. and to the forfeiture prescribed in paragraph (2).
*“(2) Any person who is convicted under paragraph (1) of engaging
in a continuing criminal enterprise shall forfeit to the United States:
*“(A) The profits obtained by him in such enterprise, and
“(B) Any of his interest in, claim against, or property or con-
tractual rights of any kind affording a source of influence
over, such enterprise.”

“(Suspension of sentence and probation prohibited)

“fc}) In the case of any sentence imposed under this section.
imposition or execution of such sentence shall not be suspended.
probation shall not be granted. and section 4202 of Title 18 and the Act
of 15 July 1932 (D.C. Code. sections 24-203 to 24-207, shall not apply™.

As the legislative history illustrates. Congress had two purposes in mind
when it adopted section 848. which were to severely punish major traffickers
of illezal drugs who conducted their activities through an organized group of
individuals; and to deter prospective criminal entrepreneurs. The authors of
the Act explained:

“This section . . . is the only provision of the bill providing minimum
mandatory sentences. and is intended to serve as a strong deterrent to
those who otherwise might wish to engage in the illicit traffic. while also
providing a means for keeping those found guilty of violations out of
circulation.” :

The expansive reach of the forfeiture provision of section 848 (a) (2)
demonstrates that Congress intended to prevent unindicted members of
drug rings from continuing the illegal enterprise after its organizers,
managers or supervisors had been convicted under the statute. Equally
evident is the intent of Congress to strip illicit drug organizations of all
profits and property. and thereby create an additional obstacle to such
activity. In total, section §48 and its legislative history embody a clear
congressional mandate to deter and eradicate major illicit distribution
operations of controlled substances in the United States.

1I. E!emenis of the offence

In determining whether a prospective defendant should be indicted for
engaging in 4 continuing criminal enterprise, the facts of the investigation
should be analysed carefully to determine whether the elements of the statute
have been met. These elements are defined in subsection (b) of the statute:

“(Continuing criminal enterprise defined) 0
“tb) For purpose of subsection (a) of this section, a person is
engaged in a continuing criminal enterprise if’; \
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“(1) He violates any provision of this sub
' ‘ chapter or subchapt
of this chapter the punishment for which is a felony, and pler

“(2) Such violation is a part of Inui ' '
. a continuing series of violations
of this subchapter or subchapter I1 of this chapter: on

(X3 A e P = 3 » .
(A) Which are undertaken by such person in concert with five or ¥

more .other persons with respect to whom such person
occupies a position of organizer. a SUPErvisory position, or
any other position of management. and

(X3 M
(B) From whﬁx\ch such person obtains substantial income or
resources.

Qenera]ly. subsection (h) requires proof of five elements in order to
sustain a 21_ U.S.C. section 848 prosecution. First. the defendant’s conduct
must constitute a felony violation of the federal drug laws (848 (h) (1))
S.econ.dl_v, that conduct must take place as part of a continuing series ot.”
violations (84§ (b) (2)). Thirdly, the defendant must undertake tﬁ:iq acti;fity'
In concert with five or more persons (848 (b (2) (A)). Fourihly the
defenda}nt must act as the organizer. supervisor or manager of this crfrﬁinal
enterprise (848 (b) (2) (A)). Fifthly, the defendant must obtain substantial
Income or resources {from this enterprise (848 (4, (2) (B)). These separate
elements, and their proof. are discussed in greater detail below.

A. 21 U.S.C. section 848 (b) (1) — “the punishment for which is a felony”'

. Seqtion 848 {bf) }(1” specifically bases proof of a continuing criminal
cnierprse on proof that the individual defendant has committed '
nterp a felony
violation of the federal drug laws. o

This rcqqirqment limits those felonies that can serve as predicates to a
commulpg cglmmal enterprise prosecution. Under section 848 (b6) (1) only
felony v101auops of the subchapters | and II of the Comprehensive Drug
Abuse Prevention and Control Act can provide the toundation for this
charge. Therefore other criminal activity, even if closely related to a drug-

tratﬁck}ng scheme, cannot be used to establish a continuing criminal
enterprise.

A felony violation of federal drug laws can be established in a number of
ways. The most common understanding of the term “violation™ con-
templates a substantive offence under subchapters I or 11 or, more simply
actual cqumsgion of a felony under subchapters 1 or I1. Acts‘in furtheréncc.:
of a continuin g{icriminal enterprisc; however, need not have been committed
pcrsopqlly b}/ the defendant to qualify as violations of section 848 (b) (1). It
is suff; icient for purposes of the Act that the defendant conspired to commit a
felony violation of subchapters 1 or II. ’

b hl\llloreover. once a conspiraqy is charged and proven, the defendant may
¢ held responsible for substantive acts committed by other co-conspirators
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in furtherance of the common criminal scheme. Under the vicarious liability
rule announced by the United States Supreme Court in Pinkerton v. United
Siates. 328 U.S. 640, 646 —47 (1946). the act of one co-conspirator in
i furtherance of an unlawful plan is the act of all. In Jeffers v. United States.
432 U.S. 137 (1977). the Court opened the door for application of Pirkerton
{0 section 848 cases by interpreting the “in concert with” language of the

.

statute as encompassing the agreement required to prove a conspiracy.

At least one court has already acknowledged this relationship and held
E  pinkerton and its progeny equally applicable to defendants charged with
: either conspiracy to violate the drug laws or a section 848 continuing
: criminal enterprise’”. Thus. once a section 848 defendant has been proven a
¢ member of a conspiracy. any substantive offence or act committed by his
f fellow conspirators in furtherance of the conspiracy may be used against the
t defendant as a violation of “any provision of this subchapter or sub-
 chapter I1 ... the punishment for which is a felony” (848 (b) (1))
Furthermore, these overt acts may be proven as part of a continuing criminal
enterprise prosecution even if they have not been pleaded in the indictment
as separate substantive offences. Accordingly, either actual commission of a
felony or conspiracy to commit a felony will serve under the Actto satisfy the

requirements of section 848 (b) (1).

S R AP Y

B. 21 U.S.C. section 848 (b) (2) — “‘continuing series of violations”

Subsection (b) (2) further defines the crime of engaging in a continuing
criminal enterprise by requiring that the violation be “*part of a continuing
series of violations™. In defining the term “continuing”, one court relied in
part on a dictionary definition but looked also to United States v. M idstate
Horticultural Company, 306 U. S. 161. 166 (1939), which defined a “continu-
ing offence™ as “a continuous, unlawful act or series of acts set on foot by a

. single impulse and operated by an unintermittent force. however long a time
it may occupy”. The court construing section 848 adopted the following

definition:

b “To remain in existence or in effect: last: endure;. .. not terminated
by a single act or fact: subsisting for a definite period or intended to
cover or apply to successive similar obligations or ccurrences.”

As for the term ‘“‘series”, the same court relied on a combination of
dictionary definitions, common usage and state law to define “'series” as
“three or more related transactions”. Courts in subsequent cases have
adopted this definition and have required proof of three or more related
violations in order to establish a “continuing series of violations™ under
section 848 (b) (2). ’

This seems, however, to be a rather limited. mechanical approach to the
Act. While the phrase “continuing series of violations™ undoubtedly calls for
proof of repetitious criminal conduct, there is nothing in the text or
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leglslatlvg hisFory of section 848 that supports the conclusion that th

rt?lateq violations must be proven in order to demonstrate a “serie reef
violations”. If Congress hadintended to place such a limitation on the ASt 0'1
coulgl ha\{e done so explicitly. In several other particulars Congress did vér‘r
specifically define the type of conduct required to violate sec“tior; 848. i

Thus, n;xther the text nor the legislative history of section 848 supports
the conclusion that a specific number of violations must be provéh t(;
demonstrate a “‘series of violations™. While in most instances proof of this
el_emept of thf: offence will follow from demonstrating a series of relateé
violations, this need not always be the case. In appropriate factual settings, it
may be possible to demonstrate a'series of violations without mecharcliéal
adherence to the ‘frule of three”. Given the popularity of this rule with the
courts, however, it would be prudent for a prosecutor to be prepared to

prove three related violations as part of the G : :
: . 1 overnment s pr p
section 848 prosecution. proof in any

"ThlS langugage should not be read, however, to requiﬂre proof of a
massive drug trafficking operation as part of every continuing criminal
enterprise prgseqution. On the contrary, in some cases a singlg effort to
import ‘and .dlS.tlel-ltﬁ drugs may meet the requirements of section 848 (b
(2). This prmpxp{e is illustrated by one case that involved a conspiracy to
import .and distribute a single shipment of marijuana. The entire criminal
enterprise alleged in the indictment spanned only five days. Yet, despite the
limited te_mporal scope of this operation, the court held lhat‘it could be
characterized as a continuing criminal enterprise under section 848.

C. 21 U.S.C. section 848 (b) (2) (A) — “in concert with five or more
other persons”

The.offence of engaging in a continuing criminal enterprise is further
d;ﬁne_d in subsection (b) (2) (A). which states in part that the series of
vno.lapons must be committed *‘in concert with five or more other persons’.
Thns is the only element of section 848 that has been defined by the United
States Supreme Court. In Jeffers v. United States, 432 U.S. 137 (1977), the
Court reasoned that the “in- concert™ language required proof otl an
agreement betwet?n the defendant and each of the five (or more) others
1(1Entlcal to thg kind of agreement necessary to establish a lesser included
oxte‘:nce of section 848. This decision has had the effect of requiring proof of
such agreements in all section 848 cases. As is the case with proof of a

conspiracy, an agreement may be demonstrated by direct evidence or it may
be inferred from circumstantial evidence.

h One gdditional point should be made with respect to this subsection of
the Act. Case law clearly indicates that the defendant need not act in concert
with the five or more others at the same time in order to violate section 848.
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As the Court of Appeals for the Second Circuit stated in United States V.
Sperling: *‘As the persons charged must have been acting in concert with five
or more persons” (506 F.2d at 1344). Nor do these five individuals have to
act in concert in the same state or district. The requirement of concerted
action is not narrowly restricted in terms of time or place.

D. 21 U.S.C. section 848 (b) (2) (4) — “‘a position of organizer,
a supervisory position, or any other position of management’’

In addition to requiring that the defendant commit the violation “in
concert with five or more other persons”, section 848 (b) (2) (A) requires
that the defendant occupy "a position of organizer. a SUpErvisory position.
or any other position of management” with respect to these other persons.
These additional elements have caused many to refer to section 848 as the
kingpin statute, a title that is not entirely accurate. Although Congress
undoubtedly was targeting the kingpins of major drug rings when it enacted
the continuing criminal enterprises statute, it by no means intended to limit
its reach to one kingpin per drug ring. As one court of appeals has stated:
“the definition -of the crime speaks in terms of ‘any person’, section 848
fa)(l).and of ‘a person’, section 848 (b ...(T)here is no indication that (the .
statute) can be applicd to only one dominant participant in a conspiracy .

Congress did not intend that the Government be required to prove that
the defendant was the sole ringleader. Since the language of the statute is In
the disjunctive form, the Government's burden is only to show that the
defendant organized. supervised, or managed at least five other persons.
That the defendant “organized “supervised”, or “managed”, may be
proven by circumstantial evidence of conduct in accordance with the
evervday meaning of those words. Finally. it is not necessary that the
superior-subordinate relationships existed at the same moment, 01 that these

relationships were all of the same type.

E. 21 U.S.C. section 848 (b) (2) (B) — “‘substantial income or resources”’

The final element that must be established under the continuing criminal
enterprise statute is set forth in section 848 (b) (2) (B). This subsection
requires that the defendant derive “substantial income or resources’ from
the continuing serie: of violations. In answering a vagueness challenge, one
court noted that the phrase “substantial income’ was common in tax
statutes and had been held to be not unconstitutionally vague. The court
went on to define wsubstantial” as *‘of real worth and importance; of
considerable value: valuable™. This general definition has afforded pro-
secutors great latitude in proving this element of the crime and has supported
section 848 convictions in cases involving relatively smali sums of drug

money.
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resofl trléiésc’l’a:lgscélzzlzgsalpf ;?gelé r;;lteed States construing the phrase “'income or
’ : rosecutio i i ishi
?gct:lt]]%q 848 v1olati9ps. In United Sgres V. Jeffnerir%g?;u(iellln O?St]a lb 1l l6Shnl1%
(1977)1rt.hle 90706‘1r fjf z z;zd part, vacated in part on other grounds, 432 U.S. 137
o . up' eld the trial judge’s instruction that substantial income
... does not necessarily mean net income. . . (but) could mean gros ipts
or gross income’. The court explained: Bross reeapts

et The gour?s have not taken the ‘substantial income’ requirement as
ing a efinite amount of profits that must be proven to obtain
g}(])p\lcctlg_n for engaging in a continuing criminal enterprise. Nor dc;nwz
! ‘;gstatn tliil | ;J;ould .be a proper interpretation of the statute. The
: come’ requirement should be interpreted as a guide to the
magnitude of the criminal enterprise. Congress did not seek to punist
small-tlm; operators under this section. It sought to punish onl ptl?és i
who obta'med.‘substantial income or resources’ from a’continuinZ seri:
of dyug violations. Certainly, this can be established by substanti:I ro
receipts or substantial gross income as in Sisca and Manfredi Exan%inesg
n thx; llght, an.d keeping in mind the extreme difﬁcu.lty‘ in this
conspiratorial, criminal area of finding hard evidence of net profits thle

o ;:1 a SLébsequent court decision, a jury instruction was upheld that had
¢ ;; ds;ze. pash flow rathef thgn net income. The court reasoned that to set
p a definition of substantial income or resources in terms of net income

resOlfl’roof fthat the section 848 defendant derived substantial income or
c/ircur:l(fseti | [rig}neililﬁe:]llegall) ‘emerpnsde can be based on both direct and
: : ce. Direct evidence may, of course, include prior
:Ldbtsetr:g?tal.of the defendant or a co-conspirator indicating recei}?t of
- 1a iincgm.e or resources from the enterprise. Such statements may be
thr"oughaf) ?h er;nss(s)ll(l)ns of the defendant, as statements of a co-conspirator, or
Baougt O rees, such as a court-authorized electronic surveillance.
Because of di ficulties 1pherent,m obtaining such direct evidence, however
the Government must in many instances rely on circumstantial Tevidence.‘

for l}]/::r;)cl)lus gcs);m? of cnr.cumstantial e‘vid_enqe have been identified and used
o7 e o gpped :r’ {)yovzng tt{xe substantial income or resources element of
section h" : al income tax returns a_nd return information can be used
secfi ove ft is element of the offence. This data can be obtained under the
SUChox} 0f the U.mted States federal tax statute that provides for disclosure of
such 'm. ormation to fe(.iera'] officers for non-tax-related criminal in-
e c;grzg;l\(r)gsé Uplon app{xcatlon by the Attorney General, the Deputy
Attorney neral, arn Assistant Attorney General, a United States Attorne):,

any other designated federal prosecutor, a federal district court judge or
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magistrate may issue an ex parte order to turn over such information if it is

. § determined “on the basis of the facts submitted by the applicant” that: a ; S _
£ specific criminal act has been committed; the tax return or return : me was sufficient o sustain a he C\_'ldence of substantia]
¢ information is or may be relevant to a matier relating to the commission of : o defendant owed consignment debt Con’vmt'wn‘ despite the fact that the

; conclusion on three factons Fxrste to his distributor, The court based jtg

the act: and the information sought cannot reasonably be obtained from
other sources. | h:c?o If:ig]mﬁcant quantities of cocaine apd mariju

Three other kinds of circumstantial evidence can be used to prove this . J f{ sell larg g’q;‘;‘:}f‘?ur t noted that the defendan hadjoi?s?dg:ing Possession
element of the section 848 offence. They are: evidence of the defendant’s : - £l contracts provildle; of these dr ugs. According to the court these Contrfacts to
position in the drug network; the quantity of narcotics involved; and the " | receivable™ F; eu the defendant with 4 substantial amount O?Isldndlng
amount of money that changed hands. | ) :f the defendaﬁ : g;aan); etdhr: i:ourt referred to evidence that demon:tr:r?do;lél ts
Finally, evidence that large amounts of money changed hands can be 3 €Xpenditures without ail]yal;eg;fﬁige[namoncs operation and lavish personilt
used to establish this element of the crime. In one case. the Government's » P court “{t)his evidence considered eparanay - income. According to the
chief witness testified that he saw money in amounts ranging from $2.500 to I + . Support the jury's conclusion thatSE(:gj1 rately or together, js sufficient to
; ‘ Income or resources from (t)his operatigndefffpdant) obtained substantia]

$6.000 being turned over to the defendant. The defendant argued that this
testimony was based on “‘pure speculation”, but the court held that it was
both admissible and supportive of the inference that the defendant received

substantial income from his illegal enterprise.

Often the proceeds from illegal drug trafficking are used immediately to
purchase valuable real estate and items of personal property. Such

Taken together
. r . these court decisj
;Icle consignment debt™ defence and rc?f{ll
theogcr):;xgz-tqf diﬁg trafficking. Moreover the decisi
11100 that a showing of substant; ICl
’ . ant
the requirements of section 848 (p) (2) (Il;)ll el

TR R e S e o i

transactions, however, cannot preclude a judicial determination that the i

defendant received substantial income or resources {rom his participation in S : , ,

the illegal enterprise. In one case an appellate court was faced with the ; I o F.  Scienter

argument that evideiice of the defendant’s purchase of expensive private real : f? Discussion of . )

estate should not have been admitted by the trial court because there was no S United Statev3 L the relationship of scienter to section 848 is found j
evidence connecting these purchases to the alleged drug enterprise. In / ' i i case, the defenéa ar?fredl’ 488 F.2d 588, at 60203 (2d Cir. 1973 O}md ot
rejecting this argument the court held that the defendant’s ability *“to finance » L was so vague th t’!‘ argued that the continuing criminal enfe >)- n that
lavish personal expenditures without having a legitimate source of income™ “ -» his Condu%:t Tha iLf; alIEd‘adequate]y to warn him of the cri .r;?nse satute
was sufficient proof that he derived substantial income or resources from the ; - 1€ court rejected this argumerit and e:xplaineI:jll.ndl nature of

defenda tion' 848] is only { hic
1dant] knows s wrongful and contrary to jaw . lfl’axl-::r:c;]d;'gtmt:e
e to

\ ctio commission of a ser; 1
¢ st ries of felo
g peqlﬁf: mtent; that the defendant} did not suspect I:;;St

tive of law would be risibje.*

illegal enterprise. The court also noted that although the funds for such
acquisition may have been lawfully obtained. this goes to the weight of the

evidence and not to its admissibility.

Another common practice in the business of illicit drug trafficking is to
accept drugs from a supplier on consignment under an agreement to pay the E
purchase price at a later date after they have been resold. In a federal ‘ Thus
prosecution in New York the defendant had accepted narcotics on L of or in addition to that necessary ¢
consignment but had not at that point received any money from their resale. ‘ yto
At trial he argued that the transaction represented a consignment debt or an
operational deficit and, as such. could not constitute “‘substantial income or
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. Frequent defence arguments in 21 U.S.C. section 848 ¢
.C. ases
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resources’”. In rejecting this argument the court noted that “in the context of
thistecord, it indicates a substantial anticipated profit™. The court pointed fon mportant P oty e pre-trial on i
to the defendant’s own admission that the heroin was worth $170,000 and his : potential g OF efforts to amwlpatgr:gsraugn v possibi. nepte
,« » Wherever possible. ne
., negate

potential de .
Prosecution fzzgel?;g?néents. Since defences that can be raised in a criminal
imagination of defenlcg coolfxg lb"f the facts attending that case aﬁéﬂ 1tnhae:
, . €L, 1t 1S not i '
much less dj : Possible for any te identi
SCuss, every possible defence that may be raivsedx[tolg ;d?npfyf
110 a crimina i

acknowledgement that he had been making large purchases for re-
‘distribution on a bi-weekly basis to suppori the inference that this
“consignment debt” actually reflected a substantial profit.
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charge. Accordingly, the purpose of this section is simply to identify certain i % :
frequently presented defences in section 848 prosecutions and to describe the ~ g 3 View an
' 'eq t g }t)e' f the law with ect to thoie defences g the phrases “continyin se d held, in a vasiety of factual cont :
present state of the ith respect . b S SUPervisory positio g series”, “undertaken . .5, concert”, * xts, that
! Z I, Or any othe ~TL 7, “organizer, ;
.»,;; Stantial income I position of m; : I, a
.. . . - : ¥ N€ Or resour _Mmanagement™ gpd
A. Constitutionality of section 848—‘‘Void for vagueness” h - 1 3 °68" were not unconstxtmjona“y vague fid sub-
,. . : ;' 3 i
One frequent defence asserted in section 848 prosecutions has been to A A_ j,gj
challenge the constitutionality of the Actitself. This challenge focx_laes on the i I i B. Joinder ang severance
language of the Act and argues that this language is so vague that it does not f A continui )
afford the defendant with sufficient notice that his conduct might violate the - ntnuing criminal enter rise |
g mvolves a variety of cri Prise 1s, by definition, an undertak
minal acts ang several different parties (. 84811;[) fhat
) (2)

law. Therefore, defendants argue, the Act is unconstitutionally vague on . and () (2) (A). T
: | : criminal ey ). Therefore IL1s not surprising to discover that earri -

prise prosecutions are typically ;nuhi‘ e €I that continuine

. . : A - e ~

ey

its face. |
This challenge has met with litt}e success ip the courtg. While several Proceedings, Because continuing cr 4 : ndant, multi-count
courts have commented that the continuing criminal enterprise statute could . lnvolvelarge numbers of def: dg Iminal enterprise prosecutions freqy |
have been drafted with greater precision. to date no court has dismissed an o [ of offences, questions re ¢ SP ants. each of whom i charged with aq' ivnd
indictment brought under the Act on the grounds that the language of 1 ’ ; and offences are comm garding joinder and severance of both def i
section 848 is unconstitutionally vague on its face. Indeed, several courts L In federat On In these cases, endants
have begun their consideration of this question with the premise that a i ule 8 ofetr :1 court, joinder of both offences and def;
vagueness challenge can only “be examined in light of the facts of the case at : i defendant € Federgl Rules of Criminal Proced endants is governed by
hand™. This is very important premise because. in the context of a section : | by or dexfl SfarCJOmEd n anindictment, their sever(;e e Once offences or
848 prosecution. it significantly limits the availability of this defence. The s S [ | gévems sg the court. Rp]e 14 of the Federy] Ruleréce;}’g\/ bf; obtained only
continuing criminal enterprise statute is directed against large-scale drug . that. “I“tverance Practice in feder:) criminaj pros 0‘ -riminal Procedyre
trafficking. Therefore, by tying a vagueness challenge to the facts of a 3 It join apr( f appears that a defendant or the gove ecutions, and provides
particular case, the law forces defence counsel to argue vagueness on the i 31 , coum; . Oﬁﬁ.nces or defendants) the court ma rngem 'S prejudiced by a
basis of a specific factual record. In many section 848 prosecutions this oo e ustice grant 4 severance of defendang or rgv(‘)(; CI'...scparate trials of
record will contain compelling evidence of extensive criminal activity. §{ W ighs :gql(ljlres . In considering a Ryje 14 m;())ti 01 ¢ whatever other refief
Accordingly, it is not surprising to find that challenges to the con- P efficient 3 éf?ndan;t's right to a fair triaj against S)to sever, the trial court
stitutionality of the Act, as applied in individual cases, have also generally ‘ R < of offen aeministration of justice, The COurl‘hmushtd ) pubhc onferestin the
proven unsuccessful. : cro e tc(;tsczé?](:igeefendams would so prejudice the jit:or;lsiﬁe ?'I}]ether joinder ¢
For example, in one federal prosecution in Los Angeles, California, the _~ 5 i Made by a tria] coflr(:aiflhtgiesfenqam and each charge indiv?dliaﬁir Wﬁﬁﬁd be
defendant, a principal in a Mexican heroin smuggling ring. challenged the % oo ot Iscretion and upon a showi&rl]r: A are subjeqt to review only for ah.abusmg? J
constitutionality of section 848 as applied in his case. Defendant’s con- In section 84 g of compeliing prejudice. €0
ituti - . Wi e defendant ' cases, i e ‘
stitutional challenge to the Act was broad-based. with th n | tWo contexts. Firs;. iy 2:\?2;:31]8 of prejudicial joinder oftep arise in one of

:};(e)ilfttlr?ar:l (;f the continuing crimina] ente
i arguegotx}l]] that of a co-defendant who js soc
2 Jarge ued t at they would be prejudiced by the

Ontinuing crimina] enterprise prosecut;

The second situation ip which

involve i 1 !
s those cases 1n which ap individua] defendant 1S

Operating a continu; imi
R X Tumg criminal ep 1 i
violations of the federal drug Jaws | terprise and with numerous other

-contending that “the phrases ‘continuing series of violations’,
‘undertaken...in concert’, ‘organizer, a supervisory position, or any other
position of management’ and ‘substantial income or resources’ were too

indefinite to provide the basis for his conviction™.

The United States Court of Appeals for the Ninth Circuit rejected those
arguments and affirmed the defendant’s conviction. In reaching that
conclusion the Court refused to examine those phrases in the abstract. ‘ ‘)
Instead the Court insisted that section 848 must be considered as a whole and , g
in the context of the entire Act. Adopting that perspective,, the Court ‘
concluded that the language of section 848 provided the defendant with
sufficient noticc of the illegality of his conduct. Other courts have
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consideration of these gther Fonoes 2T would prejudice the jury in jts
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Criminal prosecution of drug traffickers under the continuing criminal enterprise sial

Both of these situations were present in a federal prosecution whereu;
the indictment brought against the individual ?ef(eindants ;;;oceedeciirzré\f\hio
: ¢ f the 23 defendants with conspirac}
counts. Count ] charged each o fer th consp !
manufacture. distribute and possess phencyclidine (PCP) 1n violation of 21

dants
; 1 ‘ 1) and 846. Count II charged two of the defcn
U.S.C.sectioms B4 L iminal enterprise. At trial the latter two

with operating a continuing Crl v he
defendims were convicted under both counts I and II of the indictment. In

addition several other defendants were convicted under count | alone.

On appeal, one of the defendants Who _ha;l been con‘./tllfte(c‘i()g;l 1233\11
counts argued that the trial court erred 1n r.etusmg to sever the \.d " é)t rac
count from the continuing crir?mal _e:l}ter;gllse :g?;ﬁeégec gl?;?t:eonSisted :_)f

' . Government's proof at triralon the s , | _
gﬁir(;:nfctehsh(;? he had beenpconvicted of conspiracy to_mgnufac(;ure Ir’lgtl:alti;
Florida. At trial, the prosecution used ths‘prlor .COIP\’IQIIOI.I Eo fem?alions“
that the defendant’s conduct was part of a “continuing Series o fvi;)l jations
(848 (b) (2)). According to the defendapt,‘ 1ntro§iu<_:tlo]n 0t r{s ep tor
conspiracy conviction as part of t.he continuing cr;mk:na en ;:;JCVChgme
secution prejudiced thejurorsin their consideration of the conspiracy g

pending against him.

The Court rejected this argument. Noting thla;.) joinc(lier of ttg:sceo?ﬁ f(eg::;s
~ 4] Rules of Criminal Proceaure, !
was proper under the Federa _ orocedure. 1he b0 o of
that ' be ¢ ate upon a substantia g
that severance would only be appropr oD & SO o
judi ‘ his case, the district court had dete: ’
rejudice by the defendant. In t distri 1 e
?halt the joinder of these offences was not pre_;usilm'dl. The Cpurt Or'Apgf?‘;i:
concurred in this finding. holding that the district court’s exercise $

discretion was nct unreasonable.

The Court also addressed a prejudicial joinder question raisec.i by sev?ra}
co-defendants. These individuals. who had been charged uqdzt'ccé(ziug; tse
he indic ¢ ' ial of their cases was prejudice .
the indictment. argued that the trial of the ses liced by e

i i [ of the continuing criminal enterprise.
evidence introduced as prool oft g prise. The b
i e X led by these defendants, indicaling
rt had denied mougns to sever filed : \ h
(:1?13 prejudice resulting from a joint trial could be avoided by appropnate
cautionary instructions to the jury. |
The Court of Appeals affirmed this trial court ruling. ln.thlslcasg 311::
Court indicated that the trial instructions gwc;,]n to.the Ju{y msxtxha;ec ,Oure;
\ udice. Given these instructions,
endants from any undue prejudice. G ins s '
gf)fucluded that the jury could “compartmentalize” the ev idence and

¢onsider each defendant separately.

 With respect to the issue of_ joinder qf Qefendantz, tl‘he(s;crz c{izflsd }eljZ;;
ultimately turned on whether the jury can con‘fnder cac}) e enl_dx; nd each
charge separately. The cases that have 'consxdcyed tly§ questia Sg nera’ )
have concluded that. with calitlpnary instructions, jurors ?a}rxlaveprefused
consider each defendant and offence. Therefore these cases [
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to allow severance of defendants in a continuing criminal enterprise
prosecution.

With respect to severance of offences, several courts have noted that a
continuing criminal enterprise is made up of a series of substantive violations
of the federal drug laws. Since proof of these lesser offences is part of the
proof of a section 848 violation, these courts have indicated that joinder of
the offences is not unduly prejudicial. The courts, therefore, have refused to
allow severance of the related substantive offences from the continuing
criminal enterprise prosecution. '

Finally. if a defendant does obtain a severance of these lesser offences
from the section 848 charge he may not later raise the defence of double
Jeopardy as a bar to the prosecution of these lesser offences. The United
States Supreme Court has held that there is no violation of the double
Jeopardy clause when a defendant elects to have the two offences tried
separatelv and persuades the trial court to honour his election.

C. Double jeopardy

The double jeopardy clause of the Fifth Amendment of the United
States Constitution provides that no person shall “be subject for the same
offence to be twice put in jeopardy of life or limb™. It is important at the
outset to recognize that the double jeopardy clause does not serve as a
restraint on the legislature. Legislatures remain free under this clause to
define crimes and fix punishments. Rather, what the double jeopardy clause
does is limit the discretion of courts and prosecutors.

There are two component parts to this constitutional guarantee. First, it
protects a criminal defendant from successive prosecutions for the same
offence. In addition. however, the double jeopardy clause prohibits the
imposition of multiple punishments on a defendant for a single offence.

Much double jeopardy analysis turns on the definition of an “offence™.
The Fifth Amendment merely guarantees that no person shall be placed
twice in jeopardy ‘‘for the same offence™. It in no way prohibits successive
prosecition or multiple punishment of a defendant for different offences.
Moreover, statutory crimes need not be identical to constitute “the same
offence” for double jeopardy purposes. Rather. under the double jeopardy
clause cumulative punishment of two crimes is appropriate only when each
offence requires proof of a fact that the other does not. In other words, the
double jeopardy clause forbids successive prosecutions or multiple punish-
ment when proof of one offence necessarily involves proof of all of the
elements of a second offence. This rule effectively prohibits successive
prosecution or multiple punishment of greater and lesser included offences.

Double jeopardy questions often arise in section 848 prosecutions. The

recurrence of these questions is hardly surprising. In part they are a product
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text of the Actitself. Section 848, by its express terms, requires proof of
aOfsg;?es of felony violations of the federal drug laws as part of the proof (2" i
continuing criminal enterprise (848 (b) (1) and ( b{"(Z)). Morte_gvc?_r, theh c
requires a showing that the defendant has actegi in concert wxfth '1(1“ srs
(848 () (2) (A)). These provisions of tl}e Ac;t raise the question Od wffet er‘
conspiracy of substantive federal drug violations are lesser included offences

of section 848.

The relationship between these offences, and the dc‘>ub'1e. Je;ogardy
implications of this relationship, were discussed in Jeffers v. Unize - tates
432 U.S. 137 (1977). Jeffers involved the prosecution of a drug dlSt}'l ugqn
network in Gary, Indiana. The petitipner. Gaﬂand Jeffer§, was g:h{irge xr;
two separate indictments with conspiracy to import hgro.m in violation pn
21 U.S.C. section 846 and operating a continuing E:r}mlnal c:nterpr:ssi 1
violation of 21 U.S.C. section 848. Prior to tne}l the United States move tg
join these two indictments in a single proceeding. The defendants oppgsc; '
this motion. arguing that joinder of these~offence,s would tc;e 1'“21 ;lh}
prejudicial. The district court grantec} the detepdz}nts request, enlley e
Government's motion to join. and tried these indictments separately.

Jeffers was convicted at each trial and gjyen the maximum posgb]e
sentence for each offence. It was furthpr ordered that these.two sex}}encefsa {1;3
consecutively. Thus, at the conc}usxop of these two trials. Jle ersd f; ”
punishment in the form of life imprisonment without parole and fi

totalling $125.000.

Onappeal Jeffers argued that consecutive prosecution of this §E(I:tlto?i E:ﬁg
conspiracy and the section 848 continuing criminal enterprise VJF) a elesqer
prohibition against double jeopardy because conspiracy was a less ’
included offence of section 848.

The opinion of the Supreme C ourt did not ultirpate%y rf:a::h tk;lns
question. Jeffers was deemed to have waived any double JC’Ode‘d) c 1alrrlxt ii
might have possessed when he elected to proceed with separate tria s.trueé
clear, however, that at least eight members of the Supreme Court cons

section 848 rb) (2) (A) as requiring proof of an agreement between the

defendant and others. Constriaed in this way. a sectiqn 846 conspiracy 1? a
lesser included offence of section 848. Thus. successive pr_osecuuonT of a
single offence unde; both statutes would offend the double jeopardy clause,

D. Sentencing issues

i
One unique feature of the sentenging scheme estabhshq;ihby 2]bgje;: Sug]
section .848 can be found in subsection (c) qf that Act.d 1shs_u o
provides that: “in the case of any sentence imposed un tzireé 1 bation
imposition or execution of such sentence shall not be suspen i1 ;‘;’r v 1032
shall not be granted, and section 4202 of Title 18 and the Act of 15 July, 1932

S

e e o e e
N
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(D.C. Code, sections 24-203 to 24-207) shall not apply”. This subsection of
the Act has the effect of denying any defendant convicted under section 848
release from imprisonment prior to the expiration of his sentence.

This feature of the Act, which effectively denies convicted defendants
any possibility of parole. has been challenged on both statutory and
constitutional grounds. To date, however. no court has struck down this
aspect of the sentencing scheme of section 848.

Constitutional challenges to this punitive scheme have proceeded on
two distinct theories. Defendants have argued that this absolute bar on
parole either violates the equal protection clause or constitutes “cruel and
unusual™ punishment prohibited by the Eighth Amendment. The gravamen
of these two constitutional challenges is essentially the same. Each of these
challenges is premised on the idea that an absolute bar to parole in some way
offends the United States Constitution. .

Yetit is clear that there is no right to parole guaranteed by the United
States Constitution. Rather, parole is entirely contingent upon either the
grace of the restraining authority or some specific statutory entitlement.
Accordingly, every court that has considered these constitutional claims has,
quite correctly. rejected them summarily,

Recognizing the weakness of these constitutional challenges. a number

of defendants have elected 1o contest the prohibition of parole of section 84%

(¢) on statutory grounds. Section 848 (c), which was enacted in 1970 as part

of the Comprehensive Drug Abuse Prevention and Control Act, specifically

provides that “(i)n the case of any sentence imposed under this
section . .. section 4202 of Title 18...shall not apply™. At the time of the
enactment of section 848 (¢), 18 U.S.C. section 4202 governed the eligibility
ol prisoners for parole. Thus, this reference in section 848 (¢) had the effect
of denying parole 10 those convicted under the continuing criminal
enterprise statute. In 1976. however. section 4202 was repealed as part of a
recodification of federal parole laws. The provisions of section 4202 were
then recodified as part of 18 U.S.C. section 4205. The text of section 848
remained unchanged, however, Congress did not choose to repeal this
provision of the continuing criminal enterprise statute when it recodified the
federal parole laws. Moreover, in recodifying these parole provisions.
Congress specifically indicated that “(n)othing in this chapter shall be
construed to provide that any prisoner shall be cligible for release on paroleif
such prisoner is ineligible for such release under any other provision of law™

{(section 4205 (h)). Therefore it would seem that the prohibition on parole

effected by section 848 (¢) remains undisturbed by the recodification of the
parole laws,

- —————— .~ __
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IV. Forfeiture under 21 U.S.C. section 848

In enacting section 848 Congress intended to create a powerful deterrent
against large-scale drug trafficking. In addition Congress adopted section
848 with an eye towards providing prosecutors with a multi-faceted tool for
proceeding against drug distribution networks. Congress attempted to
achieve these goals by providing section 848 with a punitive scheme directed
against both the criminal enterprise and its individual participants. By
arming this Act with severe penalties, including extended terms of imprison-
ment. heavy fines and a prohibition on parole. Congress intended to both
punish and deter individuals engaged in drug trafficking. By providing the
Act with a forfeiture provision. Congress took the additional step of
stripping the enterprise itself’ of all illicit profits and property. Criminal
forfeiture under section 848 (a) (2) provides the prosecutor with a new and
powerful weapon to 'be used in combatting large-scale drug traffickers.
Forfeiture denies criminal enterprises the use of many of their economic
resources, reduces the profit motive behind many drug-trafficking schemes
and provides the United States with additional revenue.

In the past several years, increasing emphasis has been placed on the
forfeiture provisions of the Act. Asset seizures by the United States have
increased dramatically from the earlier techniques to aggressive pursuit of
iliicit drug profits. Forfeiture investigations and prosecutions have assumed
a greater sophistication. Thus. criminal forfeiture has begun to assume the
significance that Congress intended it to have when section 848 was enacted.

Litigation of criminal forfeitures presents a number of legal issues not
typically found in criminal prosecutions. The prosecutor must be aware of
the fact that a defendant may attempt to frustrate any forfeiture by disposing
of assets. To prevent this disposition of assets the prosecutor may have to
seck a restraining order or performance bond. Similarly the prosecutor must
tailor his proof to conform with the scope of the forfeiture provision. In this
regard. questions may arise concerning the forfeitability of assets that are
jointly held by the defendant and third parties.

In other instances assets held by the defendant may have been sold or
otherwise transferred to third parties. The prosecutor must determine
whether these assets are properly subject to forfeiture. The prosecutor must
also make some determination regarding the rights of innocent third parties
who have purchased these assets. Finally, the maintenance and disposition
of forfeited property will often present the prosecutor with a host of

questions.

The investigation and litigation of criminal forfeitures under the
continuing criminal enterprise statute has been discussed at length in a

United States Department of Justice publication entitled’ Criminal -

Forfeitures under the RICQ and Continuing Criminal Enterprise Statutes.
This publication canvasses the law in this area, highlighting a wide range of
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1ssues that frequently arise in this litigation. It also provides forms for
indictments. restraining qrders and special verdicts in criminal forfeiture
cases. The publication, available to prosecutors in the United States is an
indispensable guide for the litigation of criminal forfeitures arising out of
drug-trafficking activity. Because the topic of criminal forfeiture has been
thorgughly discussed in this previously issued Department of Justice
PUbh.Cﬂ[lO!]. we will not review the issues raised by these forfeiture provisions
In this article. We will instead urge those interested in criminal forfeiture
under 21 U.S.C. section 848 to obtain a copy of Criminal Forfeitures under
the RICO and Continuing Criminal Enterprise Statutes. '
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