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!. Crinlinal prosecution of drug traffickers under the I continuing criminal enterprise statute in federal 
i courts of the United States of America * 
! WILLIAiv1 J. CORCORAN and iv1ARTIN C. CA~~~ON . . ~ 
~ Xarcatic and Dall?/eraus Dru~l SecTIOn, Crimfnal .pll:lSlOn. Unlf~~ State. I Department of Justice, JYaslzin(jlOll. D. C, l.mlled Slates of America 

i 
ABSTRACT 

The continuing criminal enterprise statute, 21 l!nited State~ Code. 8~~. 
which was enacted in 1970 to deal. inter alia I with suppressIon ~f. tlhCI} 
traffic in drugs. contains a mandatory minimum sentcncI~g provl~lo~ 0 

not less than 10 years and up to life i:npri.sonment followmg: con~'lcuon .. 
1t also contains a provision to seek torfelture of the profits obtame~.b) 
the defendant from the criminal enterprise. When drug-t.raffic 'mg 
organi~::l.tions move their finances abroad, it becomes dlfficulL to 
identif,,' assets in order to seek forfeiture. ~herefore. the .su~cessful 
prosec~tjl)n of maJor drug tra mckers. under thIS statul~e. req Ulres the ~(\
operation of the institutions concerned and of courts In other co~ntn~s 
in order to obtain the necessary evidence. Such co-oper~tlO~ IS 
facilitated by a bilateral mutual judicial assistance treaty. when I~ eXIsts, 

Introduction 

In this articte is discussed the continuin~ criminal ent,erprise statute, ~l 
. . '. C( d ('U S C .) 848 which IS the most Important federal Umted States ,\." e .., ,. '11 I d 

criminal statute iii-the United State~ of America directe~ at I ~ga rug, 
t ffi kers and their organizations. The statute was enacted m 1970 a~ part of 
:~o~prehenS\ve legislative scheme to deal with drug abuse preventlO~ and 

t I It is the only statute in the federal drug laws that con tams a 
:;n~~~ory minimum sentencing proyi~ion of not less than 10 ,years an~ up 
to life imprisonment following convIctIOn. A. number of conVIcted persons 
are currently serving life sentences under thIS statute. 

The continuing criminal enterprise statute also contains ~ provision 
enabling the United States to seek forfeiture of the profits obtamed by the 
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defendant from the criminal enterprise and the defendant's interest in the 
enterprise. As drug-trafficking organizations move their finances out of the I, 

United States to other counlries - either to launder those funds and thereby : I 
hide their financial interest, or to invest the funds in assets out of the United 
States - it becomes increasingly dit1icult for prosecutors and investigators to 
identify assets in order to seek forfeiture as part of the criminal case. As a 
result. it has become necessary for prosecutors to seek the co-operation of 
private institutions and the courts in other countries to obtain evidence of 
violations of the laws of the United States. 

In the past~ prosecutors have relied on the letters rogatory process as the 
vehicle for requesting assistance from the courts in other countries. Because 
of the need to obtain evidence from abroad prior to seeking indictmem. 
however, prosecutors prefer to utilize provisions of a bilateral mutual 
judicial assistance treaty when such an agreement is in force between the 
United States and the other country. The treaty agreement process is not 
only more efficient but also attentive to the evidentiary requirements of 
prosecution in tht! requesting state. Greater exchange of evidence in these 
investigations will enable more successful prosecutions of major drug 
traffickers under this statute. 

I. Legislat~ve history of the continuing criminal enterprise statute 

The continuing criminal enterprise statute, 21 U.S.C. section 848, was , ~ 

enacted as part of the Comprehensive Drug Abuse Prevention and Control "\ 
Act of 1970 (hereinafter refen~~d to as the Act). The statute is directed at any :1 
person who "occupies a position of organizer. a supervisory position. or any I! 
other position of management" in a drug-producing and drug-distributing ,I 
enterprise, and provides for one of the most severe penalties of any federal !1 
criminal statute currently in force. Under the Act. convicted offenders must >1 , II 
be sentenced to a minimum of 10 years' imprisonment with no possibility of q 
parole. In addition, the CQurt may impose a life sentence without parole and ~ 
fines totalling $US 100.000. 1 Moreover, all profits and assets that have n 
afforded the defendant a source of influence over the illegal enterprise are !1 
subj<'!ct to forfeiture. II 

(;. 

The statute reads, in part: 

"Continuing criminal enterprise (pellal1ics; forfeitures) 
"( a) (1) Any person who engages in a continuing criminal 

enterprise shall be sentenced to a term of imprisonment which may not 
be less than 1 0 years and which may be up to life impl"isonment. to a fine 
of not more than $100,000, and to the forfeiture prescribed in paragraph 
(2): except that if any person engages in such activity after one ormore 
prior convictions of him under this section have ~ecome final. he shall be 

-_ .. _--
I All uolJars referred to are United StHtes dollars. 
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[ " .. / sentenced to a tenn of imprisonmen t which may not be less than 20 years 
r I and which may be up to life imprisonment, to a fine of not more than 

J $200,000, and to the forfeiture prescribed in paragraph (2). 
i .... (:2) Any person who is convicted under paragraph (1) of engaging 

I
i in a continuing criminal enterprise shall forfeit to the United States: 

"(A) The profits obtained by him in such enterprise. and 
"(B) Any of his interest in. claim against, or property. or con-

I tractual rights of any kind affording a source of mfluence 
. . over, such enterprise." 

I "( Suspension of 5entence and probation prohibited) 
J "(e) In the case of any sentence imposed under this section. 
f imposition or execution of such sentence shall not be suspended. 
l.·· probation shall not be granted. and section 4202 of Title 18 and the Act 
~ of 15 Julv 1932 (D.C. Code. sections 24-203 to 24-207, shall not apply". r; ., 

i As the legislative history illustrates. Congress had t~o purposes in mind 
f when it adopted section 848. which were to severely pumsh maJor traffickers 
~ ofille~al dru£!s who conducted their activities through an organized group of 
g individuals; ;nd to deter prospective criminal entrepreneurs. The authors of 
f the Act explained: 
~ "'This section ... is the only provision of the bill providing minimum 
f mandatory sentences. and is intended to serve as a strong deterrent to 
~ those who otherwise might wish to engage in the illicit traffic, while also 
f providing a means for keeping those found guilty of violations out of 
f. circulation." 
~ 

f The expansive reach of the forfeiture provision of section 848 (a) (2) 
demonstrates that Congress intended to prevent unindicted members of 

. drug rings from continumg the illegal enterprise after its organizers, 
~ managers or supervisors had b~en con~ic~e? under the st~tut~. Equally 
;. evident is the intent. of Congress to stnp llhcll drug orgamzatlOns of all 
~ profits and property. and thereby ~reate .an ~ddit!onal obstacle to such 
~ activity. In total. section 848 and Its legIs.lattve hI~tor~ ~~bo~y ~ cl~ar 

congressional mandate to deter and eradIcate major llhclt dlstnbutton 
~ operations of controlled substances in the United States. 
~ r 
i'. 

lI. E!ements of the offence , 
• In determining whether a prospective defendant should be indicted for 

(~ engaging in a cont"inuing criminal enterprise, the facts of the investigation 
t should be analysed carefully to determine whether' the elements of the statute 

h~ye been met. These elements are defined in subsection r b) of the statute: 
5 

I' .: 

"(ContinuiilfJ criminal enterprise defined) .~., 
. "r bJ For. purpose of subsection (a) of this section. a person ,~ 

engag~d in a continuing criminal enterprise if; 
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.~( 1) He violates a~y provision of this subchapter or subchapter I I 
of this chapter the pUnIshment for which is a felony. and 

'~cn Such violation is a part of a continuing: series of violations I 
of thIs subchap!~r or subchapter I I of this chapter: I 

"(A) Which are undertaken b~ such person in Concert \:vith five or ' 
more . other p~r.sons with r~spect to whom such person ; 
occupIes a pO~l.tlOn of orgaOlzer. a supervisory position, or : 
any other pOsitIOn of management. and : 

"(B) F h' h rom w IC such person obtains substantial Income or 
resources." 

Generally. subsection (h) requires proof of fi\'e elements in order to : 
sustain a 21 U.S.C. section 848 prosecution. First. the defendant's conduct:' 
must constitute a felony violation of the federal drug laws (848 (h) (I». i i 
S~con.dly, that conduct must take pl?ce as part of a continuing series of 1 
~Ilolatlons (84.8 (b) (2»). Thirdly, the defendant must undertake this activity I 

lI1 concert WIth five or more persons (84g (b) (2) (A)). Fourthly. the j: 
defendant must act as the organizer. supervisor or mana£!er of this criminal I! 
enterprise (848 (b) (2) (A»). Fifthly. the defendant must"obtain substantial il 
income or resources from this enterprise (84~ (bI C~) (B»). These separate i; 
elements, and their proof. arc discussed in greater detail below. ,! I 

! ilj 
A. 21 U.S. C. section 848 (b) (1) - "tile puni.~hment .f(JI' which is a felony" i: 

Section 848 (h) (I) specifically bases proof of a continuing criminal 
enterprise on proof that the individual defendant has committed a felonv 
violation of the federal drug laws. ~ 

. ' 
~ f 
, i 

~' 1 

H 
K j. 
t. 
~ , 
.'1 . !hi~ req~ir~ment limits those felonies that can serve as predicates to a :i 

contmumg cnmmal enterprise prosecution. Under sectlOn 84S (b) (1) only:) 
felony violatiOI?s of the subchapters 1 and II of the Comprehensive Drug i'i! 
Abuse PreventIOn and Control Act can provide the foundation for this 11 
cha,rge. ,Therefore other criminal activity, ev~n if closely related to a drug- l/ 
traffick!ng scheme, cannot be used to establish a continuing criminal II 
enterpnse. it 

,i 
A felony violation of federal drug laws can be established in a numh~r'br l! 

ways. The most common understanding of the term "violation" con- ! I 
templates a s.u~stantive offence under subchapters l or II or, more simply, f

l

.

l
l' 

actual commlS~lon of a felony under subchapters 1 or II. Acts in furtherance 'J 
of a continuingicriminal enterprise~ however, need not have been committed !! 
pcrso~~l1y by the defendant to qualify as violations of section 848 (b) (1 ). It i~ 
IS suffIcient tOI' purposes of the Act that the defendant conspired to commit a tj· 
felony violation of subchapters ] or II. ~lf 

~!l 
Moreover, once a: conspiracy is charged and proven, the defendant may iii 

be held responsible for substantive acts committed by other co-conspirators dl 
~a 
:1\ 
~ I , 
! 1 ! . 



1 . 
~ 0!!!!inal proseclltioll of drug traffickers under the continuing criminal enterprise statute 

81 

in furtherance of the common criminal scheme. Under the vicarious liability 
I rule announced by the United States Supreme Court in Pinkerton ~. Ullit~d 
lStales. 328 U.S. 640, 646-47 (1946). the act of one co-conspIrator m 
! furtherance of an unlawful plan is the act of all. In Jejfers v. United States. 
i 432 U. S. 137 (~ ':.\77). the Court opened the door for application of Pir.kerton 
ito "ection 848 cases by interpreting the "in concert with" language of the 
!statute as encompassing the agreement required to prove a conspiracy. 

i At least one court has already acknowledged this relationship and held 
~ .. Pinkerl:m and its progeny .equally applicable to defe~dants charge? w,ith 
~ either conspiracy to violate the dru~ laws or a sectIOn 848 contmumg 
f criminal enterprise". Thus. once a sectIon 848 defendant has be~n proven ,a 
~ member of a conspiracy. any substantive offence or act commItted. by hIS 
~ fellow conspirators in furtherance of the conspiracy may be used agamst the 
t defendant as a violation of "any provision of this subchapter or sub
r chapter II ... the punishment for which is a felony" ~84~ (b~ \1)). 
i Furthennore, these overt acts may be proven as part of a contmumg cnmmal 
~ enterprise prosecution even if they have ,not be~n pleaded in the i~d~ctment 
, as separate substantive offences. Accordmgly, e1ther actual commISSion of a 

felony or conspiracy to commit a felony will serve under the Act to satisfy the 
requirements of section 848 (b) (1). 

B, 21 U.S.C. section 848 (b) (2) - "continuing series ojvioiations" 

Subsection (b) (2) further defines the crime of engaging in a continuing 
criminal enterprise by requiring that the violation be "part of a continuing 
series of violations". In defining the term "continuing", one court relied in 
part on a dictionary definition but looked also to U~iled Slates v',!"1ids!ate 
Horticultural Company, 306 U. S. 161. 166 (1939). WhICh defined a contmu
ing offence" as "a continuous. unlawful act or series of acts set on foot by a 
si~gle impulse and operated by an unintermittent force. however long a time 
it may occupy". The court construing section 848 adopted the following 

, definition: 
"To remain in existence or in effect: last; endure; .. , not terminated 

by a single act or fact; subsisting for a definite period or intended to 
cover or apply to successive similar obligations or occurrences." 

As for the term "series", the same court relied on a combination of 
dictionary definitions. common usage and state law to define ··series" as 
"three or more related transactions", Courts in subsequent cases have 
adopted this definition and have required proof of three or more related 
violations in order to establish a "continuing series of violations" under 

section 848 (b) (2), 
This seems, however. to be a rather limited. mechanica.l approacJt to the 

Act. While the phrase "continuing series of violations" undo~btedly calls for 
proof of repetitious criminal conduct. there is nothing m the text or 
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legislativ: his~ory of secrjon 848 that supports the conclusion that three I 
r~late? vI?,latlOns must be proven in order to demonstrate a "series of i' 
vlOlladtIhons 'dIfCongressl.h~dmtended to place such a limitation on the Act, it 1. 
cou, av,e one so exp Icnly, In several other particulars Congress did verv P 
specIficallY define the type of conduct required to violate section 848. - I' 

Thus, n~ither the text n~r the legislative history of section 848 supports 
the concluslOn that a specIfic number of violations must be proven to I 
demonstrate a "series of ~iolations". While in most instances proof of this i: 
e~eme!1t of t~e offence wIll follow from demonstrating a series of related f 
vlOlatlOns, th!s need not always be the case. In appropriate factual settings. it i. 
may be possible to demonstrate a'series of violations without mechanical ' 
adherence to the "rule of three", Given the popularity of this rule with tht: 
courts, however, it w?uld. be prudent for a prQsecutor to be prepared to 
prove three related VIOlatIons as part of the Government's proof in any 
section 848 prosecution. ... 

.. ~his langugage s~ould not .be read, however. to require proof of a 
masslv~ drug traffi.ckmg operatIOn as part of every continuing criminal 
~nterpnse pr~se~utlOn. On the contrary. in some cases a single effort to 
Import and dlstnbute drugs may meet the requirements of section 848 (b) 
~2). This prin~ipl.e is illus~rated ~Y one case that involved a conspiracy to 
Import and dlstnbute a smgle shIpment of marijuana. The entire criminal 
~nt~rprise alleged in the indictment spanned only five days, Yet, despite the 
lImIted temporal scope of this operation, the court held that it could be 
characterized as a continuing criminal enterprise under section 848, 

C, 21 U.S. C. section 848 (b) (2) (A) - "in concert witll ji,'e 01" more 
other perl'on.\''' 

The .offence o~ engaging in a continuing criminal enterprise is further 
d~fin~d m subsectIon (b) (2) (A), which states in part that the series of 
vlO.la~lOns must be committed ·'in concert with ,five'or more other persons". 
This IS the only element of section 848 that has been defined by the United 
States Supreme Court. In Jejters v. United States. 432 U, S. 137 (1977), the 
Court reasoned that the "in· concert" language required proof of an 
~gree.ment betwe~n the defendant and each of the five (or more) other~ 
IdentIcal to the kmd of agreement necessary to establish a lesser included 
oft~nce of section .848. This decision has had the effect of requiring proof of 
sucn~greements In all section 848 cases, As is the case with proof of a 
co~sp1facy, an agr~ement may be demonstrated by direct evidence or it may 
be mferred from circumstantial evidence. 

One additional point should be made with respect to this subsection of 
th,e Act. Case law clearly indicates that the defendant need not act in concen 
With the five or more others at the same time in order to violate section 848. 
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I 
As the Court of Appeals for the Second Circuit stat.ed ~n United St~tes ~~ 

• C' - 7' . "As the ""rsons charged must have been actmg m concert wIth fi 
.) ner 111 • '" ~ • .' 

r g "P('06F ?d at 1344) Nor do these five mdlVIduals have to 
" or more persons ..J .• - .' • f t d I act in concert in the same state or district. T~e reqUIrement 0 concer e . 
i action is not narrowly restricted in tenus of tIme or place. 
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D 21 U.S.C. section 848 (b) (2) tA) - "a position %rganize,., 
'. . h . , if manauement" a supervisory position, or any ot e,. pOSitIOn 0 () 

In addition to requiring that the defendan~ commit th~ violat~on ~'in 
concert with five or more other p~rsons", sect~on 848 (b) (~) (A? r~q.u.Ires 
that the defendant OCCUPy "a posltIOn of orgamzer. a supenlsory posltIOn. 
or an\' other position of management" with respect to these ,?ther persons . 
Thes~additional elements have caused many to refer to sectIon 8~8 as the 
kingpin statute, a title that is not entirely ~ccurate. ~ltho~gh. ongres~ 
undoubtedlv was tan!eting the kingpins of maJor drug rmg~ \\,hedn Idt enal~te't' 

- .' - . t t te l't by no means mten e to Iml the continuing cnmmal enterpnses s au, d' 
its reach to o~e kingpin per drug rin¥. As one co~rt of appea,Is has. stat:48 
.. he definition of the crime speaks m tenus of a~y p~rs~n .. sectIOn 

t 1 and of'a erson', section 848 (b j ... (T)here.l~ no In?lcatlOn t~at (t?~ , 
~~~t~t~') can be a~plied to only one dominant partIcIpant m a consplrac) . 

~ C did not intend that the Government be required to prove ~h~t 
! the d~~;:~=~~ was the sole ringleader. Since the la~guage of the stat~e IS ~n 
~ the dis'unctive form the Governmenfs burden IS only to show t at t e 
; defend~nt organized: supervised, or mana~ed ~t leas~ five othd~: pers~n~~ 
~ That the defendant "organized", "supervIsed ,?r manage 'n:t~} th 
~ roven bv circumstantial evidence of cond~ct. In accordance WIt e 
~ p vda "meaning of those words. Finally. It IS not necessary that the 

~~;erio~subOr(lin-ate relationships existed at the same moment. Of that these 

relationships were all of the same type. 

E. 21 U.S.C. section 848 (b) (2) (B) - "substantial income or resources" 

The final element that must be est~blished under the contin~in~ crimi~al 
'se statute is set forth in sectIOn 848 (b) (2) (B). ThIs sub~~cuon 

ente~pn that the defendant derive "substantial income or resources from 
reqUIres. . eo'e-: of violations. In answering a vagueness challeng.e, one 
the contmumg s '.' .", rnmon m tax 

t t d that tilt phrase "substanttal mcome was co 
COUf no e d had been held to be not unconstitutionally vague. The court 
statutes an d fi e "substantial" as Hof real worth and importance~ of 
went. don ~~ :a;~e' valuable". This general definition has, afforde? pro
cO~~:o~;~re~t latitllde in proving this elel1!ent ofth.e crime and has supported 
~~ction 848 convictions in cases involvmg relatIvely small sums of drug 

money. 
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I 
Judicial decisions in the United States construing the phrase "income or :. 

resources" have also afforded the prosecution great latitude in establishino 
section 848 violations. In Vnited States v. Jej/ers 532. F.2d, 110L 1116-17 
(7th Cir. 1976). a/rd in part, vacated in part on other grounds, 432 U.S. 137, 
(1977). the court upheld the trial judge's instruction that substantial income 
" ... does not necessarily mean net income ... (but) could mean gross receipts 
or gross income". The court explained: 

"The courts have not taken the ·subs.tantial income' requirement as 
setting a definite amount of profits that must be proven to obtain a 
conviction for engaging in a continuing criminal enterprise. Nor do we 
think this would be a proper interpretation of the statute. The 
'substantial income' requirement should be interpreted as a guide t0 the 
magnitude of the criminal enterprise. Congress did not seek to punish 
small-time operators under this section. It sought to punish only those 
who obtained 'substantial income or resources' from acontinuing series 
of drug violations. Certainly, this can be established by substantial gross 
receipts or substantial gross income as in Sisca and A1anfredi. Examined 
in this light, and keeping in mind the extreme difficulty in this 
conspiratorial, criminal area of finding hard evidence of net profits, the 
definition of income as ;,gross income or gross receipts' was entirely 
proper." 

In a subsequent court decision, a jury instruction was upheld that had 
emphasized cash flow rather than net income. The court reasoned that to set 
up a definition of substantial income or resources in terms of net income 
would be unreasonable. A business can be carried on even though a profit ~s 
not realized. 

Proof that the section 848 defendant derived substantial income or 
r~sources from the illegal enterprise can be based on both direct and 
circumstantial evidence. Direct evidence may, of course, 'include prior 
statements of the defendant or a co-conspirator indicating receipt of 
substantial income or resources from the enterprise. Such statements may be 
offered as admissions of the defendant, as statements ofa co-conspirator, or 
through other sources, such as a court-authorized electronic surveillance. 
Because of difficulties inherent in obtaining such direct evidence,. however. 
the Government must in many instances rely on circumstantial evidence. 

Various forms of circumstantial evidence have been identified and used 
for the purpose of proving the substantial income or resources element of 
section 848. Federal income tax returns and return information can be used 
to prove this element of the offence. This data can be obtained under the 
section of the United States federal tax statute that provides for disclosure of 
such information to federal officers for non-tax-related criminal in
vestigations. Upon application by the Attorney General, the Deputy 
Attorney General. an Assistant Attorney General. a United States Attorney, 
or any other designated federal prosecutor, a federal district court judge or 

,". 
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magistrate may issue an ex parte order to turn over such information if it is 
~. detemlined "'on the basis of the facts submitted by the applicant" that: a 

. ~ specific criminal act has been committed ~ the tax return or return 
I information is or may be relevant to a matter relating to the commission of 
~ the act ~ and the information sought cannot reasonably be obtained from 
J other sources. , , 
t 
W 

i 
~ 

~ 
f 

Three other kinds of circumstantial evidence can be used to prove this 
element of the section 848 offence. They are: evidence of the defendant's 
position in the drug network; the quantity of narcotics involved ~ and the 
amount of money that changed hands. 

~ 

Finally, evidence that large amounts of money changed hands can be 
used to establish this element of the crime. in one case. the Government's 
chief witness testified that he saw money in amounts ranging from S 2.500 to 
S 6.000 being turned over to the defendant. The defendant argued that this 
testimony was based on "pure 'speculation", but the court held that it was 
both admissible and supportive of the inference that the defendant received 
substantial income from his illegal enterprise. 

Often the proceeds from illegal drug trafficking are used immediately to 
purchase valuable real estate and items of personal property_ Such 
transactions, however, cannot preclude a judicial determination that the 
defendant received substantial income or resources from his participation in 

£ the illegal enterprise. In one case an appellate court was faced with the ! argument that evidehce of the defendant's purchase of expensive private real 
l estate should not have been admitted by the trial court because there was no 

evidence connecting these purchases to the alleged drug enterprise. In 
rejecting this argument the court held that the defendant's ability .... to finance 
lavish persona} expenditures without having a legitimate source of income" 
was sufficient proof that he derived substantial income or resources from the 
illegal enterprise. The court also noted that although the funds for such 
acquisition may have been lawfully obtained. this goes to the weight of the 
evidence and not to its admissibility. 

Another common practice in the business of illicit drug trafficking is to 
accept drugs from a supplier on consignment under an agreement to pay the 
purchase price at a later date after they have been resold. In a federal 
prosecution in New York the defendant had accepted narcotics on 
consignment but had not at that point received any money from their resale. 
At trial he argued that the transaction represented a consignment debt or an 
operational deficit and, as such. could not constitute "substantial income or 
resources". In rejecting this argument the court noted that '''in the context of 
this"record. it indicates a substantial anticipated profiC. The court pointed 
tothe defendant's own admission that the heroin was worth $170,000 and his 
acknowledgement that he had been making large purchas~ii for re~. 
distribution on a bi~weekly basis to support the inference that this 
"consignment debe' actually reflected a substantial profit. 

! 
r 

I 
I 

! 
I 

:r-

r 

'-
86 

• J. U. 2 1983 r 
. Similarly, in another case the I 
~n~o~e was sufficient to sustainc~U~~~~? (t.hat ~e e~idence of substantial f 

e en ant owed a consignme db' IC ~on. espJte the fact that h ! 

conclusion on three factors Fn.t e t to ~IS dlstnbutor. The court based t.~ I, 
had significant quantities 'o/~st, t~e eVIdence r~~ealed that the defenda~~ J1 

Secondly, the court noted that ~~~allle a~d manJuana in his possession 
sell large quantities of these drugs 1efen~~nt had outstanding Contracts t~ f, 
con~ractsp'ro~ided the defendant' w~~o:, mg ~o the ~ourt these Outstandintr ,. 
receIvable '. Fmally, the court referred a s~ stantIaJ amount of account~ j' 
the def~ndant financed a large~scale to ~vldence ~hat demonstrated tha~ 1 ( 
expendItures without any leg"!" narcotIcs op~ratwn and lavish person' 1 ! 

court '~(t)his. evidence, considle~:~1t:e source of mcome. Ac~ording to thae j. 
~uPPOrt the Jury's conclusion that (ihara~el ':{ together. IS sufficient to I' 

Income or resources from (t)his operati~n.~ .:? ant) obtained substantial 

.:ake~ together, these court de . . . 
the COnsIgnment debt" def~ dCIslOns constItute a clear rejection of' 
econo' f .... nce an reflect a m 1"-mles 0 drug trafficking M ore rea IstlC view of the 
the proP?sition that a showing 'of s~~:~ver: the d.e~isions .appear to support 
the reqUIrements of section 848 (b) (2~(~~~ antICIpated mcome may satisfy 

F. Scienter 

Discussion of the relationshi f . 
Uniled States v. Manfredi, 488 F. id ~8~cIenter to section ,848 is found in 
case, the defendant argued that th . , .at ~02 -?3 ~2d Clr. 1973). In that 
was so vague that it failed adeq t ej contmumg cnmmal enterprise statute 
h' d ua e y to warn 1 ' f h '. 

IS con uct. The court rejected this a I,mm 0 t e cnmmaI nature of 
" rgument and explained' 

~ The conduct reached [by section 8' . 
defendant] knows is wrongfi 1- d 48] IS only that whjch [the 
c ., u an contrary t j 
9nvI.ctlOn under section 848 is the '. 0 aw ... Prerequisite to 

e~ch Involving specific intent: that ~Oemmlsslon of ~ series of felonies. 
hIS conduct Was criminal and . 1 [. defendant] dId not suspect that 
Th V10 atIVe of law would be risible ,. 

. us, the Court refused to im o. . 
of or In addition to that necessa~y ~e a reqUIrement o~ scienter independent 

o prove the predIcate crimes. 

III. Frequent defence arguments in 21 USC . 
. . . section 848 cases 

~n important part of the re-tri 1 '. 
secullon consists of efforts to p " a preparatJOn In any criminal pro 
potent" I d t'. antiCIpate and wh ~. -

lao e.ence arguments. Since d Ii • erever. pOSSIble. negate 
pros~cut~on are limited only bv the e~ceB that ca~ be raIsed in a criminal 
ImagmatlOn of defence Counsel -'t . e acts a.ttendmg that case and the 
much less discuss. every possibJ~ Id~~eIlot P~sslble fo~ an~ text to identify, 

nce t at may be raIsed to a criminal 
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charge. Accordingly. the purpose of this section is simply to identify certain 
frequently presented defences in section 848 prosecutions and to describe the 
present state of the law with resp~ct to those defences. 

A. Constitutionality of section 848-"1-'oid for vagueness" 

One frequent defence asserted in section 848 prosecutions has been to 
challenge the constitutionality of the Act itself. This challenge focuses on the 
language of the Act and argues that this language is so vague that it does not 

! afford the defendant with sufficient notice that his conduct might violate the 
! law. Therefore, defendants argue, the Act is unconstitutionally vague on 
t its face. 
1-
! 
~ This challenge has met with little success in the courts. While several 
£. 

~ courts have commented that the continuing criminal enterprise statute could 
~ 
" have been drafted with greater precision. to date no court has dismissed an l 
}' indictment brought under the Act on the grounds that the language of 
£ 

section 848 is unconstitutionally vague on its face. Indeed, several courts 
have begun their consideration of this question with the premise that a 
vagueness challenge can only "be examined in light of the facts of the case at 
hand". This is very important premise because. in the context of a section 
848 prosecution. it significantly limits the availability of this defence. The 
continuing criminal enterprise statute is directed against large-scale drug 
trafficking. Therefore. by tying a vagueness challenge to the facts of a 
particular case. the law forces defence counsel to argue vagueness on the 
basis of a specific factual record. In many section 848 prosecutions this 
record will contain compelling evidence of extensive criminal activity. 
Accordingly. it is not surprising to find that challenges to the con
stitutionality of the Act, as applied in individual cases, have also generally 
proven unsuccessful. 

For example, in one federal prosecution in Los Angeles, California, the 
defendant. a principal in a Mexican heroin smuggling ring. challenged the 
constitutionality of section 848 as applied in his case. Defendant's con
stitutional challenge to the Act was broad-based. with the defendant 
'contending that '"the phrases 'continuing series of violations', 
'undertaken ... in concert', 'organizer, a supervisory position, or any other 
position of management' and 'substantial income or resources' were too 
indefinite to provide the basis for his conviction". 

The United States Court of Appeals for the Ninth Circuit rejected those 
arguments and affirmed the defendanfs conviction. In reaching that 
conclusion the Court refused to examine those phrases in the abstract. 
Instead the Court insisted that section 848 must be considered as a whole and 
in the context of the entire Act. Adopting that perspective~1 the Court 
:concluded that the language of section 848 provided the defendant with 
sufficient notice of the illegality of his conduct. Other courts have 

" 

" 
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consistently ad d '. -
the ,.. op~e ~hat VIew and held ' , . 

ph~ases contmumg series" "u d ,mka va;,e.tyoffactual contexts th 
superVIsory position ' n erta en ... m concert " " , ' at 
stantial income or re~:r:e~f, other position of manageme~t"O~~~llI~er, a 

were not unconstitutl'O 11 sub-na y vague. 

B .l:co. 
o omder and severance 

. A continuing criminal enter . . 
Involves a variety of '. pnse IS, by definition an u d ' 

a~d tb) (2) (A». The~~~~~~~ ~~~o~n: sev~~al differe~t part~eSe(~~~l~Z}~~; 
cnmma~ enterprise prosecution~ are t urpnsmg to ~liscover that continuin: 
proceedmgs. Because continuing crimr~ltally m~ltl-defendant. multi-coun7 
~~v~i;e large num?ers of defendants. e~~h ~~einse.~rosecutions frequently 
and ~Rces, questIOns regarding joinder and W ~m IS charged with a variety 

o ences are common in these cases. se\erance of both defendants 

In federal COurt, joinder of both -:We 
d8 of the .F~d~ral Rules of C~~~nc~spand defendants is governed by 

e en ants areJomed in an i d' In~ rocedure. Once off! 
by order of the court. Rule ~ 41~~~~~t, theIr,severance may be obtai~~~e~nfr 
~oa~~~:/.~verance practice in feder~';l:~~~:~~ules of ~riminaI Procedur~ 
, .' lap,pears that a defendant proseCutIOns, and provides 
Jomder (of oftences or defendants) t1 or the government is prejudiced by a 
counts grant " 1e court may o-de -
. .' . a severance of de1end .1 r ... separate trials of 
~:.tlche rheqUlres". In considering a R~~t~4or pr?vlde whatever other relief 

, I~ S t e defendant's ri h ' . .'" .. motIOn to sever. the . 1 . 

1 
.' 
" 

e~~;nt administration 01j~stt~c:.f~~et~Ial against the PU?lic"s inte~~:t i~o~: 
o 0 ences and defendants would so. ~Urt. must d.etennme whether joinder 
unable to co.nsider each defendant prejUdIce the Jurors that they would be 
;rade ?ya tnal court in this area areandb ~ach charge individuallv. Rulings 

ISCretIOn and upon a showincr of co~ JelI~t to re~ie\~ only for ap abuse of 
~ .. ~ 

1 '. e> pe mg prejUdIce ... 
n sectIon 848 cases t', ' 

~~~ ~ontexts. First, in' ~~\~:r~~n~a~~freJutic~ljoinder often arise in one of 

t~~i:~~~~1 ~;o~e t~~~ t~~~i~~~~~~~ e~le;~~e ~~:u~o~a~~%g;~edW:~~~~~ 
~~~~ga:rg~~ t~~~~~~e~riW;:i~~ :f:rpejU~i~~Ob; t~~ ~~~~~etth~i~e::.~~epn~~n~sf 

'. nse pros~cutlOn. 
, The second situation in which '" 
Involves those cases in which a . :r~JUdICIaI joinder has become an is 
op~:a~ing a, continuing crimi~~f ~:~dual. defendant ,is charged both w~~~ 
VIO atlOns of the federal dru 1 . erpnse and \vlth numerous 
for 5~verance of the section ~4~~~' In these cases the defendant has m~~~~ 
argu~ng th.at trial of the section 84~n;h~rom the other ~ubstantive offences 
consideratIOn of these other offences. arge would prejudice the jury in it~ 
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i 
.~ Both of these situations were present in a federal prosecution wherein i the indictment brought against the individual defendants proceeded on two 
f counts. Count I charged each of the 23 defendants with conspiracy to 
j manufacture.'" distribute and possess phencyclidine (PCP) in violation of 21 
~ ~ U.S.C. sections 841 (a) (1) and 846. Count II charged two of the defendants 
i with operating a continuing criminal enterprise. At trial the latter two 
~ defendants were convicted under both counts I and II of the indictment. In I addition several other defendants were convicted under count I alone. 

~ On appeal, one of the defendants who had been convicted on both 
t counts argued t~at the trial court erred in refusing to sever the conspiracy 
~ count from the continuing criminal enterprise charge. He pointed out that i part of the Governmen t's proof at trial on the section 848 count consisted of 
~ evidence that he had been convicted of conspiracy to manufacture PCP in 
~ Florida. At trial, the prosecution used this prior conviction to demonstrate 
~ ~ that the defendant's conduct was part of a "continuing series of violations" 
~ (848 (bJ (2)). According to the defendant, introduction of this prior 
~ f conspiracy conviction as part of the continuing criminal enterprise pro-
l secution prejudiced the jurors in their consideration of the conspiracy charge 

f pending against him. 

The Court rejected this argument. Noting that joinder of these offences 
was proper under the Federal Rules of Criminal Procedure. the court held 
that severance would only be appropriate upon a substantial showing of 
prejudice by the defendant. In this case, the district court had determined 
that the joinder of these offences was not prejudicial. The Court of Appeals 
concurred in this finding. holding that the district court's exercise of its 

'\ , 

discretion was not unreasonable. 

The Court also addressed a prejudicial jQinder question raised by several 
co~defendants. These individuals. who had b~en charged under counll of 
the indictment. argued that the trial of their cases was prejudiced by the 
evidence introduced as proof of the contlDuing criminal enterprise. The trial 
court had denied motions to sever filed by these defendants, indicating that 
any prejudice resulting from a joint trial could be~voided by appropriate 

cautionary instructions to the jury. 
The Court of Appeals affirmed this trial court ruling, In this case the 

Court indicated that the trial instructions given to the jury insulated, the 
defendants from any undue prejudice. Given these instructions, the Court 
concluded that the jury could "compartmentalize" the evidence and 

consider each defendant separately. 

With respect to the issu~ of joinder of defendants, these cases have 
ultim~telyturned on whether th~ jury can consider each defendant and each 
charge separately. The cases that have considered this question generally 
have concluded that. with cautionary instructions, jurors can separately 
consider each defendant and offence. Therefore these cases have refused 
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to allow. severance of defendants in a cont" . prosecution. mumg criminal enterprise 

With respect to seven~nce of ffi continuin crimin I .. 0 ences, several courts have noted that a 
of the fed~ral dru a

g 
7nt~~;!se IS made up ofa series of substantive violations 

f . aVi-s. mce proof of these lesser offences is ' t f h 

:;~~~ff~~~e~ei~t~~~~!~~~~l;:~j~di~~~~.e ;~~~~u~~et~ndi~a ted ~ha~~n~e: o~ 
allow severance of the related b t . ffi' ere ore, ave refused to 
criminal enterprise prosecution. su s anuve 0 ences from the continuing 

fromF~~:l%c~ro~ d::~n~:nt do:s obtain a severan~e of these lesser offences 
. . d' arge e may not later raIse the defence of d bl,o 
~t~~::;u as a ba~ to th~ prosecution of these lesser offences. The U~~ted 
jeopardy ~r:~~~ w~~~t a '::e;~~~a~~a~l there IS no violation of the double 
separately and persuades the trial cou~~t:o thoohnao'u,er th~e llwo. offence~ tried 

IS ~ ectlOn. 

c. Douhle jeopardy 

The dou.bIe )eopard~ clause of the Fifth Amendment of the United 
States ConstItutIOn provIdes that no person shall "be b' fi h 
offence to be twice put in jeopardy of life or limb" I:~s ~ect o~ t e same 

~~~~:tmt~ recognize. that the do,!ble jeopardy clau~e doe~m~:tr~~~~eata~h~ 
d fi . on the leglslatu.re. LegIslatures remain free under this clause to 

d~~~~scriII~i~s t~~d1::C~e~~~h~e~~us'rRtsaathnedr, what the double jeopardy clause 
, prosecutors. 

prot~c~~r~ ~~~~~a~o:f~~~\P;rts to this co~stitutional guarantee. First, it 
offence In ad.J't· h n rom ~uccesslve prosecutIOns for the same 

. ul Ion. owever, the double ,'eopard I h'b' 
imposition of multi I . h . Y cause pro I Its the . p e PUlllS ments on a defendant for a single offence. 

Th ~.~C~l double jeopardy analysis tunlS on the definition of an "offence" 
t ,: .' t. Amendment merely guaranl~s that no person shall he placed 
\\ICe m ~eopardy ~'f?r the sa'~e offence;'. It in no way prohibits successive 
~OSeCtitlon or multlpl~ pUlllshment of a defendant for different offences 
of7e:~~~~~:t~tut~ry. cn~e~ need not be identical to constitute "the sa~~ 
clause cumula~u e Je?Phar y purposes .. Rath~r. under the double jeopardy 

Ive pums ment of two cnmes 1S appropr'at I h ~~~~f: .req~irespr~of of a f?ct that the: other does not. \n e o~~';': :o~s~~~~ 
Jeopardy clause forbIds successIve prosecutions or mUltiple . h 

ment when proof of one ffi . . pums -element f' ,0 ence ~ecessanly mvolves proof of all of the 
prosecu~i:n o~ :~ft~p~e offe~c~. ThiS frule effectively prohibits successive 

PUDlS ment 0 greater and lesser induded offences. 

Double jeopardy questions often arise i11 section 848 pr~secutions Th 
recurrence of these questions is hardly surprising. In part they are a pr~duc~ 
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of the text of the Act itself. Section 848, by its express terms, requires proof of 
a series of felony violations of the federal drug laws as part of the proof of a 
'continuing criminal enterprise (848 (b) (1) and (b) (2)). Moreover, the Act 
requires a showing that the defendant has acted "in concert"' with others 
(848 (b) (2) (A». These provisions of the Act raise the question of whether 
conspiracy of substantive federal drug violations are lesser included offences 
of section 848. 

The relationship between these offences, and the double jeopardy 
implications of this relationship, were discussed in Jeffers v. UniTed Stares 
432 U. S. 137 (1977). Jeffers involved the prosecution of a drug distribution 
network in Gary, Indiana. The petitioner, Garland Jeffers, was charged in 
two separate indictments with conspiracy to import heroin in violation of 
21 U.S.C. section 846 and operating a continuing criminal enterprise in 
violation of21 U.S.C. section 848. Prior to trial the United States moved to 
join these t\VO indictments in a single proceeding. The defendants opposed 
thlS motion. argumg that joinder of these offences would be unduly 
prejudicial. The district court granted the defendants' request, denied the 
Government's motion to join. and tried these indictments separately. 

Jeffers was convicted at each trial and given the maximum possible 
sentence for each offence. It was further ordered that these two sentences run 
consecutively. Thus, at the conclusion of these two trials. Jeffers faced 
punishment in the form of life imprjsonment without parole and fines 
totalling S 125.000. 

On appeal Jeffers argued that consecutive prosecution of this section 846 
conspiracy and the section 848 continuing criminal enterprise violated the 
prohibition against double jeopardy because conspiracy was a lesser 
included offence of section 848. 

The opinion of the Supreme Court did not ultimately reach this 
quesIion. Jeffers was deemed to have waived any double jeopardy claim he 
might have possessed when he elected to proceed with separate trials. It i~ 
clear, however. that at least eight members of the Supreme Court construed 
section 848 (b) (2) (A) as requiring proof of an agreement between the 
defendant and others. Construed in this way. a section 846 conspiracy is a 
lesser included offence of section 848. Thus. successive prosecutions of a 
single offence unde,' both statutes would offend the double jeopardy clause, 

D. Sentencing issue$ 
J~' \1 

One unique feature of the sentencing scheme established by 21 U. S. C. 
section ,848 can be found in subsection (c) of that Act. This subsection 
provides that: "in the case of any sentence imposed under this section, 
imposition or execution of such sentence shall not be suspended, probation 
shall not be granted. and section 4202 of Title 18 and the Act of 15 July. 1932 
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(D.C. Code. sections 24-203 to 24-207) shall not apply" Th' b . 
the A t h h ff· . IS su sectlOn of 

I c f as t ,e e ~ct of denY..l~g any defendant convicted under section 848 
re ease rom Impnsonment pnor to the expiration of his sentence. 

This ~e?~ure of the Act, which effectiveiy denies convicted defendants 
any I?os~lbIlIty of parole. has been challenged on both statutory and 
~onstltutl()nal groun~s. To date, however. no court has struck down this 
aspect of the sentencmg scheme of section 848, 

. C?n~titutional. challenges to this punitive scheme have proceeded on 
t\\O dlstmct theones. Defendants have argued that thl·S . bIb 1 . h . a so ute ar on 
paro e e.l,t er ~'lOlates the equal protection clause or constitutes "cruel and 
unusual puntshm.entprohibited by the Eighth Amendment. The gravamen 
of,these tw.o cons~ltutlonal challenges is essentially the same. Each of these 
Chr;llenges IS J?r~mIsed on the idea that an absolute bar to parole in some way 
o lends the Untted States Constitution .. 

S, Yet it is ~lea.r that there: is no right to parole guaranteed by the Unit~d 
t~tes CO.nstltutIO~. ~athe1r, parole is entirely contingent upon either the 

grace or .the restrammg authority or, some specific statutory entitlement. 
Ac.cordmgly, ever~ court that has conSIdered these constitutional claims has 
qUlte correctly. rejected them summarily. ' 

Recognizing the weakness of these constitutional challen es a number 
o~ defendants have elected to c,ontest the prohibition of parole ~i ~ection X4~ 
(~) ~n s,tatutory gr~unds. SectIOn 848 (C), which was enacted in 1970 as part 
o t ~dCompreh~~~lve Drug Abuse Prevention and Control Act, specifically 
pr?~1 es that. (l)n the case of any sentence imposed under this 
se~tlon ... sectIOn. 4202 of Title 18 ... shall not apply", At the time of th~ 
enac~~ent of,sectIOn 848 ( c), 18~. S, C. section 4202 governed the elioibilitv 
o~ pnso~ers for parole. Thus, thIS reference in section 848 (c) had th~ effect 
o d~n~mg parole to those convicted under the continuin o criminal 
enterj?fISe ~tatute. In 1976. however. section 4202 was repealed a~ art of') 
r~~odificat~on of federal parole laws. The provisions of section 4f01 wer~ 
t e~ recodified as part of 18 U. S. C. section 4205. The text of se~i~n 848 
rema.l~ed unchange~, ~owe~er .. Congress did not choose to repeal this 
r:fVI,SI on ,of the ~on tm um g cnm1l1~1 en terprise sta tu te when it recod ified the 
e erLtI parole, laws. Moreover, .1ll recodifying these parole rovisions 

Congress speclfi~aHy indicat~d, that "'(n)othing in this chapt~ shall b~ 
con,stru,ed to p.r~vld~ t.hat any pnsoner shall be eligible for release on parole if 
s~c l'pflso~ler IS InclIgIblc for such release und~r any other provision of law" 
(s~~tJon 4_05 (/!)). TherefOre it ~ould ~eem that the prohibition on arole 
effected by sectIOn 848 ((') remams undisturbed by the recodification ~f the 
parole laws . 
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IV. Forfeiture under 2] U.S.C. section 848 

In enacting section 848 Congress intended to create a powerful deterrent 
against large-scale drug trafficking. In addition Congress adopted section 
848 with an eye towards providing prosecutors with a multi-faceted tool for 
proceeding against drug distribution networks. Congress attempted to 
achieve these goals by providing section 848 with a punitive scheme directed 
against both the criminal enterprise and its individual participants. By 
anning this Act with severe penalties. including extended terms of imprison
ment. heavy fines and a prohibition on parole. Congress intended to both 
punish and deter individuals engaged in drug trafficking. By providing the 
Act with a forfeiture provision. Congress took the additional step of 
stripping the enterprise itself of all illicit profits and property. Criminal 
forfeiture under section 848 fa) (2) provides the prosecutor \\lith a new and 
powerful weapon to 'be used in combatting large-scale drug traffickers. 
Forfeiture denies criminal enterprises the use of many of their economic 
resources. reduces the profit motive behind many drug-trafficking schemes 
and provides the United States with additional revenue. 

~ In the past severa] years, increasing emphasis has been placed on the 
7 forfeiture provisions of the Act. Asset seizures by the United States have 

increased dramatically from the earlier techniques to aggressive pursuit of 
iliicit drug profits. Forfeiture investigatIOns and prosecutions have assumed 
a greater sophistication. Thus. criminal forfeiture has begun to assume the 
significance that Congress intended it to have when section 84g was enacted. 

Litigation of criminal forfeitures presents a number of legal issues not 
typically found in criminal prosecutions. The prosecutor must be aware of 
the fact that a defendant may attempt to frustrate any forfeiture by disposing 
of asset~. To prevent this disposition of assets the prosecutor may have to 
seek a restraining order or performance bond. Similarly the prosecutor must 
tailor his proof to conform with the scope of the forfeiture provIsion. I n this 
regard, questions may arise concerning the forfeitability of assets that are 
jomtly held by the defendant and third parties. 

In other instances assets held by the defendant may have been sold or 
otherwise transferred to third parties. The prosecutor must determine 
whether these assets are properly subject to forfeiture. The prosecutor must 
also make so,ne determination regarding the rights of innocent third parties 
who have purchased these assets. Finally, the maintenance and disposition 
of forfeited property will often present the prosecutor with a host of 
questions. 

The investigation and litigation of criminal forfeitures under the 
continuing criminal enterprise statute has been discussed at length in a 
United States Department of Justice publication entitled" Criminal· 
Forfeitures under the RICO and Continuing Criminal Enterprise StarUfes. 
This publication canvasses the law in this area. highlighting a wide range of 

I 
l
I 

[) 

94 
Bulletin on Narcotics, Vol. XXXJ: No.2 1983 

~ss~es that freque~t]~ arise in this litigation. It also provides fonns for 
mdIctments. re~traI.mng Qr~ers and special verdicts in criminal forfeiture 
~as~s. The pubh~atlO.n. avaI1~~le ~o prosecutors in the United States is an 
Illdlspensabl~ gUIde. f?r the litIgatIon of criminal forfeitures arising out of 
drug-trafficklI~g actIvIty. Because the topic of criminal forfeiture has been 
thor?ug?ly dIsc~ssed in this previously issued Department of Justice 
pubh.catJO?_ we wIll n?t :eview the issues raised by these forfeiture provisions 
III thIS artIcle. We WIll mstead urge those interested in criminal forfeiture 
under 21 U. S. C. section 848 to obtain a copy of Criminal Forfeitures under 
rhe RICO and Continuing Criminal Enterprise Sratutes. . 
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