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FOREWORD 

The "not guilty by reason of insanity" defense has been the subject 
of intense public debate since the recent acquittal of john Hinckley,jr. 
Legal literature, the public media, and the nation's legislatures have all 
been avenues for the expression of dissatisfaction with the current 
operation of the insanity defense. 

The initial emotional response has led to a concerted effort in many 
quarters to· develop an acceptable alternative to the "not guilty by 
reason of insanity" defense. I am personally involved in one such effort 
with the Conference of Chief justices. Our Committee on the Insanity 
Defense Program is undertaking a study of the insanity defense and 
ultimately hopes to develop for recommendation an alternative to the 
existing approaches to the insanity defense which will be acceptable to 
all jurisdictions and capable of uniform application. 

In view of the proliferation of recent commentary on the subject, 
the task is rnonumental. Realizing the ~normity of the task, the 
chairman of our predecessor committee, Chief judge Theodore R. 
Newman, jr., Court of Appeals of the District of Columbia, requested 
the aid of the National Center for State Courts in providing some 
baseline information for determining the directions the Conference of 
Chief justices' Committee should take. That request inspired this 
monograph. In undertaking to fulfill the request, the National Center 
for State Courts became aware of the absence of a single source in which 
were compiled the literature and the various data on the insanity 
defense, and recognized. the· value such a source would have to 

:,,-~,~ _ .. policymakers across the nation. The proposal for this monograph was 
~presented to the Natfcmal Institute of]ustice, which also recognized the 
need for such a monograph and agreed to fun~ its preparation. The 
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resources of the National Center for State Courts, its Institute on 
Mental Disability and the Law, the special efforts of the authors of this 
monograph, Ingo Keilitz and Junius Fulton, as well as the financial 
support of the National Institute of Justice, combined to produce The 
Insanity Dejense and Its Alternatives: A Guide/or Policymakers. 

It is this type of forward-looking and cooperative response by the 
National Center for State Courts which is the substance of their value 
to the courts of this nation. Indeed, the Conference of Chief Justices' 
Committee has relied upon the National Center's assistance and 
resources throughout its endeavors. Its ability and foresight to coor­
dinate projects like this with others across the nation assures that our 
individual efforts will be consolidated to serve the public and the 
judiciary. 

While this monograph will not solve the dilemma posed to 
policymakers by the insanity defense, it does provide them with an 
organized body of material from which investigation, discussion, and 
ultimately, meaningful action, can develop. 

. 
VI 

FRANKD. CELEBREZZE 
Chief Justice of Ohio 
Chairman, Committee on the 

Insanity Defense Program 
Conference of Chief Justices 
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PREFACE 

It is difficult to fathom how the criminal defense of insanity, which 
is used so infrequently, can engender the profusion of scholarly and 
popular literature that it has. The relative rarity of the defense, 
however, belies its symbolic role in our legal system and its great 
command of public attention. Indeed, this is a slim volume on a vast 
subject that deals with matters of law, social science, ethics, and 
morality. Thus, of necessity, we have been selective and have focused 
on those areas of the insanity defense-the definitions of insanity, 
burdens of proof, verdicts, the disposition of insanity acquittees, and the 
abolition of the insanity defense-that appear to form the core of the 
insanity defense debate today. Recognizing that this guidebook is meant 
to be useful, first and foremost, to policymakers, we have tried to 
balance concerns of scholarly purity and what we perceive to be 
practical considerations of policymakers. We hope that we have not 
compromised either concern. 

The preparation of this guidebook was stimulated by the Con­
ference of Chief Justices, particularly its Committee on the Insanity 
Defense Program. For their support and encouragement, we are 
indebted to the Conference, its Committee, the Conlmittee's present 
and past chairmen, ChiefJ ustice Frank D. Celebrezze of Ohio and Chief 
Judge Theodore R. Newman,J r., of the District of Columbia. A contract 
with the National Institute of Justice made this guidebook possible. We 
are grateful to Maureen O'Connor and Cheryl Martorana of the 
National Institute ofJ ustice who facilitated our work from its beginning 
and provided valuable advice. 

Over two dozen individuals reviewed and commented on earlier 
drafts. We are indebted to them for their time and contributions, and to 
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all of them go our sincerest thanks. We are especially grateful to the 
following, who provided particularly detailed comments and ~ug­
gestions: PhyllisJo Baunach, Carl F. Bianchi, RichardJ. Bonnie, Walter 
S. Felton, W. Lawrence Fitch, Donald HJ. Hermann, Richard P. Lynch, 
John MacMaster,lonas R. Rappeport, Howard H. Sokolov, and David B. 
Wexler. Dick Van Duizend, Doug Dodge, and John Greacen, our 
colleagues at the National Center for State Courts, deserve our special 
thanks for their helpful suggestions, guidance, and encouragement. 
Finally, our thanks go to Carolyn McMurran, our editor, for her 
thorough and thoughtful editing. Although we have benefited from 
them all and they have greatly influenced our thinking, they should not 
be considered responsible for our views. 

Williamsburg, Virginia 
January 1984 

, 

viii 

INGO KEILITZ 
]UNIUSP. fuLTON 

r,' 
I" , .. 

, 
! 

I 

I 
I 
I 
j 

i 
I 

Chapterl. 
INTRODUCTION 

The insanity defense is rooted in a fundamental concept of Anglo­
American jurisprudGnce that holds criminal behavior to be punishable 
only when it is blameworthy. According to the now-famous "M'Naghten 
Rule," first articulated in England in 1843 and still used in almost 
twenty states in this count~, . 

. . . to establish a defense on the ground of insanity, it must be 
clearly proved that, at the time of the committing of the act, the 
party accused was labouring under such a defective reason, from 
disease of the mind, as not to know the nature and quality of the 
act he was doing; or, if he did know it, that he did not know he' 
was doing what was wrong. l ' 

When successfully used in criminal proceedings-an occurrence that is 
rarer than generally believed-the, insanity defense n~sults in the 
establishment oia defendant's non-responsibility for his or' her criminal 
act, acquittal on the grounds of his or her unsound mind at the time of 
the act, and usually, confinement in a mental hospital. 

Ever since the notorious trial of John W. Hinckley, Jr., and his 
acquittalof the shootings of President Ronald Reagan, James S. Brady, 
Timothy J. McCarthy, and Thomas K. Delahanty, the long-simmering 
controversy over the insanity defense among legal and mental health 
professionals has attracted unprecedented national attention. Public 
indignation over the "not guilty by reason of insanity" verdict reached 
by the District of Columbia jury fueled public, professional, and 
legislative debate.2 This highly publicized case had an impact on the 
American public's perceptlpn of crime and justice that went far beyond' 
opinions about one mentaOy disordered defendant and the defensethat 
was successfully used. in ~~ne extraordinary case. Indeed, the insanity 
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2 THE INSANITY DEFENSE AND ITS ALTERNATIVES 

defense became the focus of the public's dissatisfaction with the 
criminal justice system's failure to protect society. Serious questions 
were raised, not only about what kinds of mental aberration should 
absolve a defendant of criminal responsibility but also about how our 
national leaders can be protected in a free society where gun control is 
almost nonexistent; how the media should cover controversial subjects; 
and even how much of what we are offered as entertainment leads to 
violent conduct. 3 In the words of one prominent jurist: 

[T]he problem is that acquittals by reason of insanity in highly 
publicized cases such as the Hinckley affair tend to undermine 
the public's faith in the courts' ability to respond to crime in a 
rational fashion. The current debate over the insanity defense 
will not be settled quickly or easily. It touches on deeply felt 
American attitudes toward crime, punishment, and personal 
responsibilty, and raises some of the most complex questions in 
criminal jurisprudence.4 

. Are we correct in not assigning criminal responsibility to indi­
VIduals whose behavior was influenced by an unsound mind? Is the 
insanity defense necessary at all? If it is, how are we to treat those 
individuals acquitted by reason of insanity? These fundamental 
questions of whether mental illness should playa part in the assignment 
of blame and what should be done with defendants after they have been 
found "not guilty by reason of insanity" are at the ,crux of the 
controversy over the insanity defense. Also, important questions have 
been raised about whether the prosecution or the defense should bear 
the burden of proof in insanity cases and what the nece~sary quantum 
of proof should be; whether psychiatric testimony should be restricted; 
what the legal standard or test for insanity should be; and whether an 
alternative "guilty but mentally ill" verdict should be ado~ted either to 
supplement or to supplant the traditional insanity defense. 

As its title indicates, this guidebook is intended to be a resource for 
policymakers who venture into the wide and often hazardous terrain 
encompassed by the current debate on the insanity defense. Although it 
forces the reader to follow a particular path, it does not necessarily 
prescribe a destination. Instead, it attempts to show the policy maker 
the general contours of the land and points of interest, as well as to 
highlight especially tortuous pathways and treacherous tracts. If this 
guidebook has a prescriptive message for policymakers, it is that they 
not make the trip hastily and that their choice of destination be based on 
valid information derived from experience and experiment. 

In, Chapter 2, the existing law on the insanity defense is described 

1 
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INTRODUCTION 3 

as it is expressed in court rulings and statutes. It is presented with little 
evaluative commentary, but focuses on the issues that are central to the 
ins~~i~y def~nse ~ebate today: abolition of the insanity defense, the 
defInItIon of InsanIty, the allocation of the burden of proof, the limits of 
~e?tal health expert t~stimony, the verdicts available to judges and 
Junes, and the proper dIsposition of insanity acquittees. 

Chapter 3 presents an organization and analysis of these issues 
from which policYfl'lakers, hopefully, will be able to derive at least some 
preliminary directions for pu blic policy . We hope this chapter will serve 
not only to encourage cautious inquiry before legislative reform but also 
will provide a basis of information for policy makers in those jurisdic­
tions where legislatures may have rushed prematurely toward reform. 

In the concluding chapter, we suggest that the difficulties with the 
insanity defense cannot, lest we delude ourselves, be equated with the 
larger~ and perhaps more vexing, problem of the many mentally ill 
offenders i~ our jails and prisons, most of whom never raise the insanity 
defense. FInally, we recommend that any changes in the insanity 
defense be based not on anecdotal or conjectural evidence but on direct 
experience and the result of experimentation with various alternatives. 

THE RUSH TO REFORM 
~heJune 21,1982, verdict of Hnot guilty by reason of insanity" in 

the H~nckley case5 ignited swift and vociferous public outrage. Most 
Amencans thought that the 12-member jury would find Hinckley guilty 
of all charges in the multiple-count indictment. Mter all, millions 
~i~nessed Hinckley's criminal actions repeatedly broadcast on tele­
VISIon throughout the country before, during, and after the trial. The 
fact that the public spectacle, which the Hinckley affair had become 
was taking place in our nation's capital had, perhaps, a symbolic effect 
o~ the pubhc's anger and frustration with our legal system's apparent 
faIlure to deal satisfactorily with crime. 

The legislative response to public indignation over the insanity 
.defense was equally swift. Within a few months, dozens of bills were 
introduced in the United States Congress to abolish or reform the 
insanity defense.6 More than half of the states considered abolishing, 
reforming, or somehow circumventing it. Amid this legislative "rush to 
judgment, "7 scholars and professionals began to raise voices of concern­
al~it 'Yeak in comparison with public outcry and the responding 
legtslabve call t~ actlOo-about the sweeping changes that were being 
urged upon our legal system, seemingly without adequate insight into 
the workings of the insanity defense, its theoretical bases, and historic 
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4 THE INSANITY DEFENSE AND ITS ALTERNATIVES 

role in Western jurisprudence. 
After the first waves of reform, scholars and legal and mental 

health professionals began to call for balanced and systematic study of 
all aspects of the insanity defense and its alternatives. They pointed to 
public misconceptions about the insanity defense that seemed to have 
unduly influenced public policy. For example, they noted that even 
though empirical data are sparse, there is common agreement that the 
insanity defense is rarely used, is used only as a last resort, and is only 
infrequently successful. Contrary to popular opinion, very few dan­
gerous criminals escape punishment through the mythical insanity 
defense loophole in the criminal justice system.J oseph H. Rodriguez, the 
Public Advocate of New Jersey, in testimony before the CriminaUustice 
Subcommittee of the House Judiciary Committee, reported that of all 
the cases handled by his office in one year, the insanity defense is 
successful in less than one-tenth of one percent. He expressed the 
consensus of most experts when he stated: "All empirical analyses, 
however, have been consistent: the public, the legal profession, and 
specifically legislators dramatically and grossly overestimate both the 
frequency and the success rate of the insanity plea."8 

In their call for the fashioning of fair and workable rules governing 
the insanity defense, professionals and scholars also have begun to 
challenge other public myths and misperceptions. While they acknow­
ledge that the insanity defense is philosophically and morally important, 
they caution that it plays only a minor role in the practical administra­
tion of criminal justice and that its reform cannot be seen as a\ panacea 
for reducing crime.9 Other public perceptions that were challenged 
included the following: (a) most crimes committed by defendants 
successfully interposing the insanity defense are violent; (b) the 
insanity defense is used primarily by the rich; (c) most suc~~essful 
insanity defenses result from highly publicized trials; (d) the majority of 
insanity acquittees spend only very short periods of time in mental 
hospitals; and (e) most of the evidence in mental health evaluation 
reports and trial testimony by mental health experts reflects disagree­
ment and conflict. lO 

Unfortunately, empirical studies cannot be conducted and com­
municated overnight and myths are not easily dispelled. Despite 
increasing calls for balance and restraint, including strong recommen­
dations that much more research on the use and consequences of the 
insanity defense is needed before changes in the law, seemingly hasty 
legislative responses to the public concern over the insanity defense 
continued. 11 This point is perhaps best illustrated by the adoption of the 
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INTRODUCTION 5 

"guilty but mentally ill" (GBMI) verdict by legislative enactment in 
twelve states, despite the fact that the experience of the first three 
states that adopted this verdict (Michigan in 1975; Indiana in 1980; and 
Illinois in 1981) has barely been registered, and what little has been 
reported is hardly supportive of widespread adoption.12 Indeed, the 
verdict is widely criticized as ill-conceived, constitutionally unsound, 
and unnecessary .13 

A BRIEF HISTORY 
The insanity defense, in some form, has been part of the Anglo­

American law for centuries. Indeed, the requirelnent of moral fault for 
punishment can be traced back to the origins of Western ethical and 
legal thought. 14 The concept of blameworthiness or moral culpability is 
basic to our system of criminal justice. The criminal law is rooted in the 
general assumption that an individual has the ability to distinguish and 
choose between lawful and unlawful conduct. The moral capacity to 
know and choose must be present for a finding of criminal liability; the 
concept of morality itself demands it. An individual cannot be obliged by 
the law to behave ina manner not in the power of any individual to 
behave, nor to behave under the circumstances in ways beyond the 
power of him or her, in particular, to behave.15 As Judge David Bazelon of 
the United States Court of Appeals for the District of Columbia 
succinctly put it, "Our collective conscience does not allow punishment 
where it cannot impose blame. "16 

Punishing those who are blameless for their actions is not only 
Inorally unacceptable in our society but may also do very little to serve 
the basic objectives of criminal law-deterrence, rehabilitation, pro­
tection of the public, and retribution. At least at a conceptual level, the 
absence of the ability to distinguish right from wrong or the lack of free 
will renders the deterrence function of criminal sanctions practically 
useless. Unless punishment is viewed as part and parcel of prevention, 
no deterrence is achieved because the person lacking knowledge or free 
will is by definition "undeterrable," i.e., he or she cannot conform his or 
,her behavior to the law, and imprisonment cannot serve as an example 
to others in the same position. No rehabilitative function is served by 
placing the mentally ill in jails or prisons, without the benefit of 
treatment and care, rather than in institutions designed to treat their 
illnesses. Finally, while public protection may be achieved by a finding 
of criminal liability , without the establishment of moral culpability, the 
resulting retribution hardly seems just. 17 

One important reason why we have an insanity defense may be to 
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t 

serve as the "exception that proves the rule" of law requirin~ that t 
~ convicted defendants (i.e., those not forgiven because of mental disease) I 

posses~ the requisite free will-the abilit~ to choos~ between good and t 
.1 
I , 

evil. By choosing evil, they become deserving of punishment and, thus, .,1 

the basic objectives of our system of criminal law are met. IS • • ~ The modern history of the insanity defense has been pnmanly one \ 
. t of periodic calibration of the criteria, standa~ds, 0; ':tests" for in~anity, ';.It 

.\ highlighted by the celebrated case of Daniel M Naghten, decld~. In . F 
i England in 1843.19 M'Naghten attempted to assassinate th~ BntIsh j 

1 Prime Minister Sir Robert Peel, but mistakenly shot and killed the , 
I 

Prime Minister:s secretary, Edward Drummond. M'Naghten believed f 
1 

l that Peel was spreading rumors about him and besmirching his good 
I name. During a lengthy trial, the evidence established that M'Naght~n 
~ was suffering from what today might be described as. paranOId ! 

schizophrenia. Defense counsel drew liberally fr?m the t~eone~ of Isaac I Ray who had published the first book on forenSIc ~sychl~try flv~ years b 1 
1 earlier.20 The jury subsequently returned a verdict of not guIlty by 
I reason of insanity." :, i The scope of the psychiatric evidence for M'Naghten's insanity 

; I presented by the defense during the trial ~am~ a subject of concern for 
~ 

the public and the British Crown. Queen Vlctona herself addressed the ! 
r ·i. House of Lords and urged them to enact rules to govern similar cases. 
'~ Using the formulations developed by fourteen of the fifteen c~mmon- I J 

law judges, including Lord Chief Justice Tindal, ~ho presided at 
i 'I 
;,l'll M'Naghten's trial, the British House of !;<>rds es~~~hshed what ha~ 
~ ~\'( become known as the "M'Naghten Rule, or the rIght-wrong test, . t 

which is still employed in England and, with some variations, in sixteen : 1 

1/ states in the United States. 
The M'Naghten Rule is distinguished by its emphasis on co~itive 1 dysfunction as distinct from impairments of the control mechanisms ~f i 

human behavior. Under the M'Naghten Rule, those who knew that their 
actions were wrong but who, as a result of "disease of the mind/' were 
unable to exerCise control over their actions could not be exculpated. 
Attempts to improve upon the ~'N~ghten ~ule and br?~de? th~ 

[ standard of insanity to encompass Impairments In control or vohtlOn 

I 
led to the development of the "irresistible impulse test," first recognized 
in Pennsylvania in 1846, and still used to supplement the M'Naghten 

J 

Rule in a number of states.21 The question of which "impulses" are \ 
I irresistible and which are simply not resisted continues to be a. topic of I 

r ~ debate among legal and mental health scholars.22 \ The recognition that one's exercise of free will and moral res pons- J 
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INTRODUCTION 7 

ibility, required for criminal liability, could be undermined by a wide 
range of mental disturbances beyond cognitive and volitional defects 
led; at least partially, to the adoption of the "product test," or Durham 
Standard, by the United States Court of Appeals for the District of 
Columbia Circuit in 1954. Though this standard was first enunciated 
by the Supreme Court of New Hampshire in the late nineteenth 
century ,23 it is most often associated with the case of Durham v. United 
States, in which Judge David Bazelon, dissatisfied with the M'Naghten 
Rule, announced the standard that "an accused is not criminally 
responsible if his unlawful act was the product of a mental disease or 
defect. "24 In time, the "product test" proved to be too all-encompassing, 
permitting unfettered psychiatric testimony on too broad a range of 
Issues to be an effective guide to legal decisionmaking. In 1972, Judge 
Bazelon repudiated the "product test" in the case of United States v. 
Brawner and endorsed the use of the American Law Institute (ALI) 
standard in the District of Columbia.25 Today, only New Hampshire has 
retained the "product test" as a standard for insanity. 

In the 1960s, the American Law Institute (ALI) developed a 
standard that sought compromise among the previously developed 
standards that were considered to be either too narrowly or too broadly 
formulated. The ALI standard provides: 

A person is not responsible for criminal conduct if at the time of 
such conduct as a result of mental disease or defect he lacks 
substantial capacity either to appreciate the criminality 
(wrongfulness) of his conduct or to conform his conduct to the 
requirements of law.26 

The ALI standard is noteworthy in its use of the word "appreciatelS 

instead of the cognitive understanding suggested by the use of the word 
"know" in the M'Naghten Rule; in its requirement that an insane 
defendant lack "substantial capacity," thereby withdrawing from the 
seemingly more stringent requirement of the M'Naghten Rule for a total 
~ack of capacity to distinguish right from wrong; and finally, in its 
Incorporation of an independent volitional or "irresistible impUlse" 
component into the standard of insanity by the requirement that an 
insane person lack substantial capacity "to conform his conduct to the 
requirements of the law." 

The ALI standard of insanity, as used in the Hinckley case, has 
been adopted through court rulings in all federal jurisdictions,27 and 
adopted by legislation or court rulings in more than half of the states 
within the last twenty years. The American Bar Association has 
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8 THE INSANITY DEFENSE AND ITS ALTERNATNES 

recently endorsed a standard for insanity that is an amalgam of the 
M'Na hten Rule and the ALI Standard.28 

.' k 
I~ the 1960s and 1970s, the evolution o~ the I?Sanlty def~se t~th~ 

turn from an almost exclusive preoccupatIOn wIth the wor lng 0 

insanity standard to a broader context. 
It is slowly becoming clear that the words of the test ?re a sm:ll 
part of a process which includes, in addition, the t~stlI:nOny 0 

laymen and experts, examination and c~os~.~xammatlOn, f 
ar ment and counter·argument. The sIgmflcance of ~ny one 0 

th~ompeting formulae turns on whether one {ormula leads a 
trial judge to admit more evidence tha? another: or experts to 29 

testify more usefully, or juries to acqmt or convIct more perso~s. . 

This is not to suggest, however, that the long pr~cup~tlOn ;~ 
the calibration of the insanity standard has r~ wlthOU: ~~: had a 

~ns~:ce~~;~:~~~:~~~~ ~~~:t~~ t~e :~i~~l pr~s in 

i~~nity cases (e.~ .• pres~~~~~~~;;t~= :re:~:;~ia:~i~~::~ 
tlo~~i: we:~=ts:~t6eyond the formulations of a "test" of insanity in 
~~e att~mpts to reform the insanity defense. T~e next chapter surveys 
these current trends in legislation and court rulings. 

J) 

I 
~ 

~ 
\1 ,I 

I 

} 
I 

I 
I 

, 
p 

INTRODUCTION 9 

Notes to 
Chapter! 

1. M'Naghten:., Case, 8 Eng. Rep. 718, 
722 (1843). This rule is discussed in its 
historical context later in this chapter 
and once again in a review of current law 
in Chapter 2. 

2. See: Limiting the insanity defense: 
Hearings be/ore the Subcomm. on Cn·m· 
inal Law of the Comm. on the judiciary, 
97th Cong., 2nd Sess., on S.818, S.1106, 
S.1558, S.1995, S.2658, and S.2669,June 
24, 30, and July 14, 1982 (hereinafter 
cited as Congressional Hearings, Volume 
1); and The insanity defense: Hean'ngs 
before the Comm. on the judiciary, 97th 
Cong., 2nd Sess., on S.818, S.1106, 
S.1558, S.2669, S.2672, S.2678, S.2745, 
and S.2780, July 19,28, and August 2, 4, 
1982 (hereinafter cited as Congressional 
Hearings, Volume 2). 

3. See, e.g., Myths & realities: A report 
of the National Commission on the Insan· 
ity Defense (Arlington, Va.: National 
Mental Health Association, 1983), at 5·7 
(hereinafter cited as National Commis· 
sion). The National Commission is an 
independent group, chaitcrd by former 
U.S. Senator Birch Bayh ahd established 
by the National Mental Health Associa· 
tion to "broaden the public debate on the 
insani ty defense and to make recommen· 
dations on how the insanity defense 
should be changed, if change is war· 
ranted." Id. at 1. 

4. I. R. Kaufman, "The insanity plea 
on trial/' New York Times Magazine, 
August 8,1982, at 16-19. 

5. United States v. Hinckley, U:,S. Dis· 
trict Court for the District of ColUmbia, 
Criminal Case No. 81-306,1982. 

6. See: Congressional Hearings, Vol· 
ume 1 and 2, supra, note 2. 

7. National Commission, supra, note 
3,at 5. 

8. Id. at 15. 
9. See the American Psychiatric As· 

sociation's Statement on the Insanity 
Defense, December 1982, reprinted in 
"The insanity defense, ABA and APA 

proposals for change," Mental Disab£lity 
Law Reporter 136, at 141-47,210-11 (1983) 
(hereinafter cited as ABA and APA Posi· 
tions). However, the belief that the ques· 
tion of insanity defense is, indeed, central 
to the administration of justice has had 
the support of public officials in the past. 
Fur example, former President Richard 
Nixon termed the abolition of the insanity 
defense as "the most significant feature" 
of his Administration's crime bill; see 
A. Dershowitz, "Abolishing the insanity 
defense," 9 Criminal Law Bulletin 434 
(1973); see also J. Robitscher and 
A. K. Haynes,31 Emory Law journal 9, at 
36·38 (1982). 

10. For a discussion of these and other 
public perceptions surrounding the in· 
sanity defense, see National Commission, 
supra, note 3. 

11. Id. at 44. 
12. Most of these states have embraced 

this alternative verdict within the last 
two years; see the discussions of this 
alternative verdict in Chapters 2 and 3. 
Connecticut, which adopted the alterna· 
tive verdict in 1982, enacted legislation 
repealing the GBMI verdict effective 
October 1, 1983 (Public Act 83-486). 

13. The American Bar Association, the 
American Psychiatric Association, and 
the National Mental Health Association 
have opposed the enactment of an alterna· 
tive verdict of "guilty but mentally ill"; 
see: ABA and APA Positions, supra, note 
9; and National Commission, supra, note 
3. This alternative verdict is discussed at 
length in Chapters 2 and 3. 

14. Seegenerally D. H.J. Hermann, The 
insanity defense: Philosophical, histon'cal, 
and legal perspectives (Springfield, Ill.: 
Charles C. Thomas, 1983). 

15. Id. at 2·5 and 76-94; see aJso 
D. N. Robinson, Psychology and law: Can 
justice survive the social sciences? 
(New York: Oxtord University Press, 
1980), at 1-74. 

16. Durham v. United States, 214 F.2d 
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862 (D.C. Cir. 1954) (Bazelon writing for 
the majority). But cf. N. Morris, Madness 
and criminal law (Chicago: University of 
Chicago Press, 1982). 

17. See Kaufman, supra, note 4 at 17. 
For a unique view expressed on this 
point, see the reactions of the parents of 
John Hinckley, in J" and J. A. Hinckley, 
"Illness is the culprit," Readers Digest, 
March 1983. 

18. See A. Stone, "The insanity defense 
on trial," 34 Harvard Law School Bulle· 
tin, 15 (1982); see also J. Monahan and 
H.J. Steadman (eds.), Mentally disordered 
offenders: Perspectives from la wand social 
science xiii (New York: Plenum Press, 
1983). 

19.8 Eng. Rep. 718 (1843). The M'Nagh-
ten case may not have been, as as~umed 
by many authors, the watershed for 
legi";i \tion and court rulings in England 
and the United States. It is quite possible 
that its precedential value was simply 
assumed because the prominent "test" 
for insanity bears its name. "It should be 
clear from even so hasty a sketch of the 
trends in criminal insanity over the past 
two centuries that M'Naghten was not 
the landmark, for there has been no such 
single influence." Robinson, supra, note 
15 at 52 (emphasis in original); see gen­
erally Hermann, supra, note 14. 

20. I. Ray, A treatise on the medical 
jurisprudence of insanity (reprinted) (Cam­
bridge: Harvard University Press, 1962). 

21. Commonwealth v. Mosler, 4 Pa. 264 
(1846). An Alabama decision, Parsons v. 
State, 81 Ala. 557, 2 So. 854 (1866), is 
considered the first unequivocal accep­
tance of this test in the United States. 

22. At its midyear meeting in New 
Orleans in February 1983, the American 
Ba: .:l..6sociation adopted the "apprecia' 
tion" test, a modified version of the 
M'Naghten Rule, which rejects the "voli· 
tional prong" of the American Law Insti· 

tute's "cognitive-volitional test" (which 
had had the endorsement of the ABA 
since 1975); see: ABA and APA Positions, 
supra, note 9. 

23. State v. Pike, 49 N.H. 399 (1869); 
State v. Jones, 50 N.H. 369 (1871). 

24.214 F.2d 862 (D.C. Cir. 1954). 
25. United States v. Brawner, 471 F 2d. 

969,1011 (D.C. Cir. 1972) Gudge Bazelon 
concurring in part and dissenting in 
part). 

26. American Law Institute, Model 
Penal Code (Proposed Official Draft, 
1962), Section 4.01, at 74 (emphasis 
added). 

27. United States v. Freeman, 357 F.2d 
606 (2d Cir. 1966); United States v. Cur­
rens, 290 F.2d 751 (3d Cir. 1961); United 
States v. Chandler, 393 F.2d 920 (4th Cir. 
1968); Blake v. United States, 407 F.2d 908 
(5th Cir. 1969); United States v. Smith, 
404 F.2d 720 (6th Cir. 1968); United States 
v. Shapiro, 383 F.2d 680 (7th Cir. 1967); 
United States v. Frazier, 458 F.2d 911 (8th 
Cir. 1972); Wade v. United States, 426 
F.2d 64 (9th Cir. 1970); Wion v. United 
States, 325 F.2d 420 (10th Cir. 1964); and 
United States v. Brawner, 471 F.2d 969 
(D.C. Cir. 1972). While there has been no 
clear adoption of the ALI standard in the 
First Circuit of the U.S. Court of Appeals. 
Amador Beltran v. United States, 302 
F.2d 48 (1st Cir. 1962), is suggestive of a 
preference for the ALI test. 

28. See American Bar Association 
Standing Committee on Association Stan· 
dards for Criminal]ustice, IIStandard 7-
6.1. The defense ofinsanity," First tenta· 
tive draft, criminal justice mental health 
standards 260-73 (Washington, D.C.: 
American Bar Association, July 1983) 
(hereinafter cited as ABA Standards). 

29. A. S. Goldstein, The insanity defense 
213 (New Haven: Yale University Press, 
1967). 
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Chapter 2 
A SURVEY OF 

LEGISLATIVE PROVISIONS 
AND SELECTED 
COUKf RULINGS 

All state and federal jurisdictions, except Montana and Idaho 
p:ovide for ~n i~dependent insanity defense in criminal proceeding~ 
either by legislative enactments or court rulings. l The United States 
Supreme Court has yet to rule whether the insanity defense is 
constitutionally required. Indeed, except for several Supreme Court 
ca~e~ that address the issue of allocation of the burden of proof in 
cnmlnal cases, and other procedural matters,2 neither the Supreme 
Court nor Congress has addressed the standard for insanity in federal 
cases, the verdicts to be used, or the limits on expert testimony in 
insanity cases.3 

An understanding of existing law on the insanity defense seems to 
be a crucial first step to any appraisal of proposed reforms and the 
development of sound public policy options. Ideally, experience and 
experiment should guide change. Unfortunately, acrimony and confus­
ing abstraction have often surrounded the insanity defense issue, and 
anecdote and notorious cases have often been accepted as the norm.4 
Our purpose.in this chapt~r is .to survey ~he law governing the insanity 
defense In thIS country as It eXists today In statutes and in court rulings 
interpreting statutory, constitutional, and common law. 

Six overlapping issues make up the core of the insanity defense 
debate today: (1) the abolition or retention of the independent insanity 
defense; (2) the definition (standard) of insanity; (3) the allocation of the 
burden of proof; (4) the permissible limits of expert testimony; (5) the 
verdicts available to judges and juries; and (6) the disposition of insanity 
acquittees. The survey in this chapter is divided accordingly. 

He:e, a ~ote of ca~tion shoul? be sounded. A brief survey of this type, 
especially In the rapidly changing area of mental health law, is subject 
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12 THE INSANITY DEFENSE AND ITS ALTERNATIVES 

to methodological problems that preclude total inclusiveness, currency, 
and interpretative agreement. A1t~ough ~e ~ave co~su1t~ many 
statutes, court rulings, and pendIng legIslatIon deahng wIth !he 
insanity defense, we have relied heavily on s~ondary sour.ces, whIch 
are cited wherever possible. For purposes of guIdance to pol~cym~ker~, 
the overview of legislative provisions and court rulings contaIned In t~llS 
chapter should be sufficent. For definitive legal analyses or exhaustIve 
surveys, the reader should consult the sou~ces. identifi~ by the 
citations in the text, the bibliography and ~t~ ~nt~~u~tlOn, and, 
especially, the statutes and court rulings in specIfIC JunsdlctlOns. 

ABOLITION OF THE INSANITY DEFENSE 

Although there have been numerous federal and state legislative 
proposals to eliminate the insanity defense a1tog~ther,5 only two state 
legislatures, those of rvlontana in 1979 and Idaho In ~982, ~ave act~ally 
abolished the independent, affirmative defense of InsanIty. Prevlou~ 
legislation removing insanity altogether a.s a ~ound f?r ~on-r~spon~l­
bility for crime has encountered constItutIOnal obJectIOns. WhIle 
eliminating insanity as an independent defense,.the.Monta~a. and .Idaho 
legislative enactments apparently avoid constItut1o~~1 d~fflcult .. es. by 
providing that evidence of a defendant's ment~l condItIOn IS admIssIble 
to negate the state of mind, or mens rea, requIred as an element of the 
crime in question. 

Evidence that the defendant suffered from a mental disease or 
defect is admissible whenever it is relevant to prove that the 
defendant did not have a state of mind which is an element of the 
defense.7 

* * * 
Mental condition shall not be a defense to any charge of criminal 
conduct ... [however], [n]othing herein is intended to prevent the 
admission of expert evidence on the issue of me.ns rea or any state 
of mind which is an element of the offense, subject to the rules of 
evidence.s 

In order to convict a defendant who has introouced evidence th~t he 
or she was mentally disordered at the time of the alleged cnme, 
prosecutors in Montana and Idaho must prove, be~ond a reasonable 
doubt, that the defendant did have the mental capacIty, ~r me.ns reo, ~o 
form the evil intent which is material to every crime. ~erltal dlso~d~r IS 
not a defense unless it negates the mens rea requIred for cn~l1?al 
liability. For example, if Bill kills l. .. ·irry, Bill cannot escape convIctIon 
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by pleading the defense of insanity and claiming that he was suffering 
from psychotic delusions at the time of the offense. Bill may attempt, 
however, to demonstrate by expert mental health testimony that he 
was so severely psychotic at the time of the offense that he could not 
have knowingly, purposefully, and intentionally killed Harry, i.e., that 
he did not have the requisite mens rea to commit the murder, largely 
because he thought Harry, his longtime friend, was a demon that had 
taken on the appearance of Harry. Even though the physical component 
of the murder, the actus reus, is indisputable, Bill might escape 
conviction if the prosecution fails to prove, beyond a reasonable doubt, 
his intent to commit murder, because both necessary components of the 
crime (i.e., the physical act and the guilty mind) have not been shown.9 

As in most states, the Montana and Idaho laws also permit evidence of 
mental disorder to be raised at the time of sentencing as a mitigating 
factor. 

The legislative intent of the 1979 Montana law, which was not 
related to loud public outcry over a single case, appears to have been to 
reinforce the "accountability" of criminal defendants claiming mental 
disorder1o and "to avoid some of the legal wrangles surrounding the 
insanity defense and to merely approach the 'insane' defendant's 
mental problems at the dispositional, rather than the trial, stage."l1 
According to State Senator Thomas E. Towe, a chief sponsor of the 
Montana legislation, the insanity defense is not only difficult to 
administer but also contrary to good therapy insofar as it absolves 
mentally disturbed defendants of responsibility for their actions.12 He 
noted that 

[a]llowing a person who has committed a crime to go scot-free 
without any punishment for his crime makes treatment for his 
underlying mental illness more difficult. Instead of helping him to 
understand the seriousness of his actions, the insanity defense 
allows him to feel he is above the law and ignore the gravity of his 
actions. This makes his treatment moredifficult.13 

David H. Leroy, former Idaho attorney general, stated that the 
purpose of the more recent Idaho legislation abolishing the insanity 
defense 

... was to eliminate the average citizen's frustration with the 
complicated, cumqersome, obstructive, and illogical process 
which the mental defense has become in the courtrooms of 
modern America. The spectacle of psychiatric battles, extended 
trial costs in time and dollars, questionable verdicts, and cynical 
comments by experts have highlighted the "insanity" of the 
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insanity defense. The result has been that millions of law-abiding 
citizens have acquired a disrespect for the practicality and results 
obtained in our legal system .... 

Properly understood, the Idaho statute eliminates confusion, 
substitutes a simple and constitutional method of determining 
guilt or innocence, moves the issue of a defendant's need for 
mental treatment to the judge's discretion at sentencing, and 
better protects the rights of society, the victim, and the 
defendant.14 

Given the recency of the Montana and Idaho enactments and the 
lack of readily available data on their consequences in criminal cases in 
which evidence of mental disorder is introduced, it is impossible to 
know whether the abolition of the independent defense of insanity has 
achieved or will achieve its intended purposes. IS Moreover, it is unclear 
what type and amount of evidence of mental condition will be 
considered on the issue of the requisite mental knowledge or intent, how 
broadly the Montana and Idaho courts will interpret mens rea, and even 
whether the abolition of an independent defense of insanity will 
ultimately overcome constitutional objections regarding fundamental 
fairness. 16 

STANDARDS OF INSANITY 

Most state and federal jurisdictions have adopted by statute or 
court rulings some form of the M'Naghten Rule, the American Law 
Institute's Model Penal Code Standard, the "irresistible impulse test," 
or the Durham Rule or "product" test. The accompanying table 
summarizes the standards for insanity used in the various state and 
federal jurisdictions. 

Sixteen states currently apply the M'Naghten Rule for insanity, as 
articulated in the 1843 case of Daniel M'Naghten.17 This classic right­
wrong test is adopted by statute only in Louisiana, Minnesota, and 
South Dakota; in the remaining thirteen states, the rule is defined by 
case law. 

No jurisdiction uses the irresistible impulse test as the sole 
standard of insanity. In Colorado, Georgia, New Mexico, and Virginia 
the test is used in conjunctiqn with and supplementary to the 
M'Naghten Rule. Supplementing the M~Naghten Rule with the irresis­
tible impulse test broadens the M'Naghten Rule's narrow emphasis on 
cognitive knowledge to includ~ recognition of volitional capacity, 
emotions, and self-control. In Virginia, for example, irresistible impulse 
is defined as a "moral or homicidal insanity which consists of an 
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The Standards for Insanity Used by 
the States and the Circuits of the 

Federal Courts of Appeals 

INSANITY 
STANDARD 

M'Naghten 

M'Naghten and 
Irresistible ImpUlse 

ALIa 

Product 
Otherb 

No Standardc 

JURISDICTION 

Arizona, Florida, Iowa, Kansas 
Louisiana, Minnesota, Mississippi, 
Nebr~ska, Nevada, New Jersey, North 
Carol~na, Oklahonla, Pennsylvania, South 
CarolInas South Dakota, and Washington 
Colorado, Georgia, New Mexico and 
Virginia ' 

All Federal Circuits, Alabama, Alaska 
Arkansas, California, Connecticut ' 
Delaware, District of Columbia H~waii 
lllinois, Indiana, Kentucky, Idaine, ' 
Maryland, Massachusetts, Michigan 
Missouri, Ohio, Oregon, Tennessee, ' 
Te.xas, ~~ah, Vermont, West Virginia, 
Wisconsin, and Wyoming 
New Hampshire 

New York, North Dakota and 
Rhode Island ' 

Idaho and Montana 

Source: ~his table was constructed in part from several sources: S. ]. Brakel, The 
men tally.dzsa bled and the law (3rd ed.) (Chicago: American Bar Foundation in press)' G 
H. Morns, The insanity defense: a blueprint for legislative reform (Lexin~on Ma~s: 
Heath, 1975), Appendix A, 89-91; and "The insanity defense ABA and APA p;oPosal~ 
forchange,

P1
7 Mental Disa,bility La.w Reporter 136,141-47,210:11. Discrepancies among 

these sources were reconcIled by dIrect examination of particular statutes. .. 

aSo~e modification of t~e ~LI standard has been made by most of the states that use 
~,hIS stand~rd", e.g., Or~l1SSlOn 9fpa.ragraph (2) of the standard, deletion of the word 
d substantIal, ex~luslOn ?fdefense when disorder caused by voluntary ingestion of 
r~~s, and favorIng of eIther the word "criminality" or "wrongfulnes ". th 

wntIng of the standard. SIne 

bUnique standard. 

'No affirmative defense of insanity; statutory standard repealed. 
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irresistible inclination to kill or commit some other offense." This 
condition arises in situations where, although "the accused is able to 
understand the nature and consequences of his act and knows it to be 
wrong, his mind has become so impaired,by disease that he is totally 
deprived of the mental power to control or restrain the act."18 

The American Law Institute's Model Penal Code Standard, which 
has been characterized as a modernized combination of M'Naghten and 
the irresistible impulse test, has been adopted in 24 states, the District 
of Columbia, and in all of the federal circuits.19 The ALI test reads: 

(1) A person is not responsible for criminal conduct if at the time of 
such conduct as a result of mental disease or defect, he lacks 
substantial capacity either to appreciate the criminality 
(wrongfulness) of his conduct or to conform his conduct to the 
requirements of the law. 

(2) As used in this article, the terms "mental disease or defect" do 
not include an abnormality manifested only by repeated criminal 
or otherwise anti-social conduct.20 

Slight modifications of the ALI standard have been made in most of 
the states that have adopted this standard. For example, paragraph (2), 
above, has been omitted in the formulation adopted by Alaska; the 
phrase "mental disease or defE.ct" in paragraph (2) has been modified by 
Hawaii, Maryland, and Michigan; the word "substantial" has been 
dropped from the Arkansas formulation; and, either the word "crim­
inality" or "wrongfulness" (inste!:ld of the use of both words, with the 
latter in parentheses) has been favored by several states.21 

Only six states do not employ either the M'Naghten Rule (as the 
sole standard or in combination with the irresistible impUlse test) or the 
A~I standa~~. In New Hampshire, the Durham Rule, or "product test," 
a~ It was orIgInally known when formulated in that state during the late 
mneteenth century, is still retained. As discussed in the previous 
chapter, the Durham Rule, first formulated in 1954 and later repudiated 
by Judge David Bazelon of the United States Court of Appeals for the 
District.of C?lu?'lbia. Circuit, holds that "a defendant is not criminally 
responsIble If hIS unlawful act was the product of mental disease or 
defect. "22 

Nl=!W York has drastically modified the ALI standard by eliminating 
the last two clauses of paragraph (1) referring to inability "to conform 
one's conduct to the requiremen ts of law." Thus altered, it is a cognitive 
standard similar to M'Naghten.23 The North Dakota standard is based 
on M'Naghten, requiring only a showing that the defendant lacked 
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substantial capacity to appreciate the criminality of his conduct, rather 
than a complete lack of knowledge as required under the traditional 
M'Naghten formulation.24 In 1979, an alternative formulation of the ALI 
test was adopted in Rhode Island in the case of State v. Johnson.25 The 
traditional ALI formulation was criticized as placing too much reliance 
on expert psychiatric testimony. The Rhode Island "justlyresponsible 
test" was considered by that state's highest court as focusing on the 
"legal and moral aspects of responsibility" emphasizing that the degree 
of substantial impairment required was a legal rather than a medical 
question to be decided by the jury according to "prevailing community 
standards." Finally, as we have seen, Idaho and Montana have no 
independent defense of insanity and, thus, no standard of insanity. 

ALLOCATION OF THE BURDEN OF PROOF 

Since the trial of John W. Hinckley,Jr., rnuch has been said about 
the burden of proving insanity. The issue can be divided into two 
questions: (a) whether the burden of proof in insanity cases should rest 
with the defense or the prosecution; and (b) what quantum of evidence 
is required to satisfy the burden. 

A criminal defendant who is competent to stand trial is generally 
regarded as also competent to decide which defense he or she wishes to 
raise. The criminal law generally presumes that such a defendant is 
sane unless and until he or she produces evidence of mental disorder 
and raises the issue of insanity.26 Once the insanity issue has been 
raised, the burden of proof must be properly allocated. Under federal 
law, by which John W. Hinckley, Jr. was tried, once the defense makes 
the insanity plea, the prosecution must bear the burden of proving the 
defendant's sanity beyond a reasonable doubt. 

In Davis v. United States, the U.S. Supreme Court reversed a 
conviction for murder because the trial judge had erred in instructing 
the jury that the burden of proof of insanity rests with the defendant. 
The court established the rule applicable in the federal courts that the 
prosecution must bear the burden of proof. The court held that sanity 
was an essential element of the crime and that the prosecution had to 
bear the burden of proving "the existence of every fact necessary to 
prove the crime charged beyond a reasonable doubt. "27 While this rule 
has been strictly followed in the federal courts, it is not based on 
constitutional grounds but on common law principles and is not binding 
on the states. Subsequent decisions of the U.S. Supreme Court have 
supported this interpretation.28 

No consensus exists among states on the issue of the allocation of 
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1 
the burden of proof in insanity cases. Seventeen states follow the federal 

11 ! 
I 

practice and place the burden of proving (beyond ~ reas?nable doubt) a 
t defendant's sanity on the prosecution, once the InsanIty defense ~as 
I been raised by the defense; thirty-two states place the burden of pr?vmg j 

insanity (by a preponderance of the evidence) on the defendant (An zona 
\ 

requires that the defendant prove his or her insanity ~y ,"clear and I 

1 
j 

convincing evidence");29 Montana and Idah<? have ehminated the I 
affirmative defense of insanity and, thus, the Issue of the burden of f 

I 

proving or disproving insanity, per se, does not arise.3D , 
, , 

1 -: 
j 

THE PERMISSIBLE LIMITS OF EXPERT TESTIMONY i 
1 
i 

Questions about the permissible scope of mental health expert · ) 

; I testimony are among the most controversial raised in the debate on the 
insanity defense, perhaps because they hit at the very heart of a much ! 

" , 
more fundamental issue, namely, that of the overall compet~nce of 
psychiatrists and psychologists to assist t.he cou:ts in .ad?reSslng the ' i 

t questions about mental aberration that anse durmg cnminal proceed- J 
ings.31 The fundamental issue of competence, ho~ever, appears not to I 

s 
I 

be particularly pressing on policymakers, though It has been the focus : i 
of considerable scholarly debate.32 Whether or not mental health :.t experts ultimately ought to testify, it is probably safe to assume that 

'1 they will generally be permitted to testify in criminal cases involving a , 
, 1 

! defendant's possible mental aberration.33 \ 

Criticism concerning the use of mental health expert testimony at · ) 
if insanity defense trials has focused on two major concerns: (1) the , t 

imprecision of the methods upon which such testimony is based; and (2) ; f 
· t the tendency of mental health experts to dOIninate unduly or to usurp : 1 

the function of the judge or jury by offering conclusory opinions.34 i I 
Despite vigorous attacks from within and outside the II?ental health 'I 

J :, r profession on the reliability of psychiatrists' ~~d psyc~lOlogtsts' methods it and testimony in insanity cases ,35 the prevalhng attItude of the courts 

i I seems to suggests a general reliance on professional authority and a 
presumption that the proffered testimony is useful. ,~s Professor I_ 

d William J. Curran has noted, the mental health expert 1S trusted to 
have screened out 'unreliable' techniques and to have come to court 'I 

H 
with an opinion strengthened by his or her overall experience and 
judgment. "36 I t 

In regard to the second concern, generally speaking, an expert i, 1 
It witness is prohibited from giving his or her opinion on applicable law 
II r \ because the definition and interpretation of the law is considered the 

exclusive responsibility of the trier of fact. I 
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[AJ witness' legal opinion on the issue of insanity is both 
incompetent and irrelevant. It is incompetent because the opinion 
of a medical expert on the correct legal standards of criminal 
responsibility is outside the range of the witnesses' expertise in 
the field of mental diseases. 

It is irrelevant because it is not "otherwise" admissible under our 
rules of evidence.37 

If, however, a mental health expert is precluded from using legal 
terms such as "sane" and "insane," for example, as part of trial 
testimony, it may be that he or she will simply paraphrase such terms 
and convey the same conclusory opinion. A psychiatrist requested to 
testify in a case using the ALI standard, for example, may first report 
his or her diagnosis of a defendant's mental condition in clear, 
descriptive, and explanatory language and finish the testimony with a 
statement incorporating the statutory language defining the legal 
meaning of the term "insane," e.g., the defendant "failed totally to 
appreciate the wrongfulness of his or her behavior at the time of the 
crime." 

Legal restrictions on mental health expert testimony on ultimate 
legal issues concerning the insanity defense haVe beeu enunciated in 
court rulings and legislation. Judge David Bazelon of the United States 
Court of Appeals for the District of Columbia, well known for his 
attempts to improve mental health expert testimony, wrote what is 
perhaps the landmark opinion in this area in the case of Washington v. 
United States. Judge Bazelon's guidance to mental health experts is 
clearly set forth in the following quotation from that opinion. 

Under ordinary rules, witnesses are allowed to testify about what 
they have seen and heard, but are not always allowed to express 
opinions and conclusions based on these observations. Due to 
your training and experience, you are allowed to draw 
conclusions and give opinions in the area of your special 
qualifications. However, you may not state conclusions or 
opinions as an expert witness unless you also tell the jury what 
investigations, observations p reasoning and medical theory led to 
your opinion ... , 

It must be emphasized that you are to give your expert 
diagnosis of the defendant's mental condition. This word of 
caution is especially important if you give an opinion as to 
whether or not the defendant suffered from a "mental disease or 
defect" because the clinical diagnostic meaning of this term may 
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be different from its legal meaning. You should not be concerned 
with its legal meaning. Neither should you consider whether you 
think this defendant should be found guilty or responsible for the 
alleged crime. These are questions for the court and jury. What is 
desired in this case is the kind of opinion you would give to a 
family which brought one of its members to your dinic and asked 
for your diagnosis of his mental condition and a descriIltion of 
how his condition would be likely to influence his conduct. 
Insofar as counsel's questions permit, you should testify in this 
manner.38 

Several states have attempted to address the question of the scope 
of permissible mental health expert testimony by legislative enact­
ments. In Michigan, for example, written reports are required following 
a forensic mental health examination on the "issue of the defendant's 
insanity at the time the alleged offense was committed and whether the 
defendant was mentally ill or mentally retarded at the time the alleged 
offense was committed."39 California's new penal code provides that 
mental health professionals rnust perform forensic mental health 
examinations of allegedly insane defendants and may give expert 
testimony, but the code 

... does not presume that a psychiatrist or psychologist can 
determine whether a defendant was sane or insane at the time of 
the alleged offense. This section does limit a court's discretion to 
admit or exclude, pursuant to the Evidence Code, psychiatric or 
psychological evidence about a defendant's state of mind or 
mental or emotional condition at the time of the alleged offense.40 

THE VERDICfS AVAILABLE TO JUDGES AND JURIES 

Traditionally, the verdict of "not guilty by reason of insanity" 
(NGRI) indicates that the basis of the verdict was the finding that the 
defendant was insane at the time that he or she committed the 
otherwise criminal act. Importantly, the verdict may provide, either 
explicitly or implicitly, that the defendant is rendered "not guilty" only 
on the basis of his or her insanity and furthermore that there was no 
reasonable doubt that the defendant in fact committed the act 
charged.41 This finding of non responsibility for crime, which includes 
the assumption that the defendant would have been found guilty of the 
crime had he or she not been found insane, provides the justification for 
a criminal court's continued jurisdiction over the defendant and 
provides the basis for "criminal" commitment or an order for further 
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inquiry into whether the defendant is presently dangerous and in need of 
treatment. 

. In most states, when the defense of insanity has been properly 
ral.sed, the forms of verdict are limited to "guilty," "not guilty," or "not 
guIlty by reason of insanity." Some states have made semantic 
alterations in verdict forms, presumably to place the essential issue of 
crimin~l respon~ibility in its proper focus. For example, although 
Wyoming and Wisconsin use the words ~'notguilty," they no longer use 
the phrase "by r~ason of insanity" but opt instead for the wording Hby 
reason of men tal Illness or deficiency" (Wisconsin's verdict form varies 
slightly, using the wording "disease or defect").42 Indiana and Rhode 
Island ~rovide another example of alternative wording; both states 
emphaSize the issue of responsibility in their verdict forms. The 
Supreme Court of Rhode Island has repeatedly expressed its preference 
for the phrase "lack of criminal responsibility due to a mental illness" 
and, similarly, Indiana statutes provide for a verdict of "not responsible 
by reason of insanity.H43 

Substituting "not responsible" for "not guilty" and "mental 
~llness, d~s~ase, o~ defect" for "insanity" may clarify the judicial inquiry 
Invol~ed In Ins~nlty. plea cases and also may influence public perceptions 
(or mlsperceptlons) In these cases. However these subtle word variations 
may satisfy the public's sense of justice, they are not likely to have any 
measurable effects on the presentation of insanity claims or on trial 
outcomes. 

Perhaps the most popular proposal for reforming the insanity 
defense is adoption of an alternative verdict of "guilty but mentally ill" 
(<?BMI) which allo~s juries to find a defendant guilty yet acknowledge 
hiS or her mental Illness and need for treatment. Twelve states have 
enacted versions of the G BMI verdict to be considered by the triers of 
fact alongside the traditional pleas of guilty, not guilty, and not guilty by 
reason of insanity.44 

Pursuant to a finding of GBMI, a defendant is convicted and 
sentenced much like other guilty defendants, but is then transferred to 
the supervision or custody of a corrections department or state mental 
health department w~ere he or she receives, at least theoretically, 
mental health evaluatIOn, care, and treatment. Once the defendant is 
determined to have recovered from mental illness, he or she serves the 
remainder of the sentence. 

Michigan was the first state to establish a GBMI verdict, which has 
served as the prototype for other states.45 The Michigan law provides 
that a defendant may be found GBMI only after asserting a defense of 
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not guilty by reason of insanity and only after the following factors are 
proven beyond a reasonable doubt: 

(a) the defendant is guilty of an offense; 
(b) the defendant was mentally ill at the time of the commission of 

that offense; and 
(c) the defendant was not legally insane at the time of the commission 

of that offense. 
A criminal defendant in Michigan may plead GBMI at the outset. 

To do this, however, he or she must first raise the insanity defense and 
waive the right to a jury trial. Once a defendant is found GBMI, or 
enters a plea to that effect which is accepted by the court, the court may 
impose any sentence that may lawfully be imposed upon any defendant 
who is convicted of the same offense. The statute provides that upon 
commitment to the custody of the Michigan Department of Corrections, 
the defendant shall undergo mental health evaluation and receive 
treatment for his lnental illness as deemed necessary. The State Parole 
Board maintains jurisdiction over the defendant regardless of whether 
the Department of Mental Health or the Department of Corrections has 
custody of the defendant. Thus, the Michigan law seeks to treat 
the mental illness of the defendant but does not absolve him or her of 
legal responsibility for the crime committed and the consequent 
punishment.46 

The Supreme Court of Michigan has upheld the constitutionality 
of Michigan's GBMI statute against equal protection and due process 
challenges in the case of People v. McLeod. The court found no "clear 
and inevitable conflict" in the GBMI verdict with either the United 
States or the Michigan constitution.47 

Between 1980 and 1983, eleven states joined Michigan and adopted 
statutes allowing GBMI as an alternative to the insanity plea and 
verdict.48 Although statutory language varies, each state provides that a 
defendant may be found criminally responsible yet mentally ill. Mter a 
GBMI finding, the offender is remanded for mental health evaluation 
and treatment under the auspices of the state's department of 
corrections or department of mental health. At least ten more state 
legislatures have recently or are currently considering GBMI legisla­
tion.49 Five bills were introduced in Congress in 1982 that included 
versions of a GBMI plea or verdict.50 

THE DISPOSITION OF INSANITY ACQUIT TEES 

Three general dispositional options suggest the approaches taken 
by the states for dealing with defendants found not guilty by reason of 
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insanity. These options, illustrative of the wide range of dispositional 
approaches available, can be placed along a continuum ranging from the 
least restrictive disposition, from the point of view of the insanity 
acquittee, to the most restrictive disposition and curtailment of liberty. 

Under the least restrictive dispositional approach, the insanity 
acquittee is released, the criminal trial court loses its jurisdiction over 
the individual, and further involuntary confinement can be accom­
plished only by instituting separate involuntary civil commitment 
proceedings.51 Currently, in nineteen states insanity acquittees may be 
committed if-and only if-the state proves by clear and convincing 
evidence in a separate civil commitment proceeding that the acquittee 
meets the general civil commitment criteria.52 A number of state 
courts have held that equality of treatment for insanity acquittees and 
others committed by civil action is constitutionally compelled.53 

Federal law does not provide for involuntary civil commitment. 
Thus, outside of the District of Columbia, federal authorities must rely 
on state and local authorities to institute civil commitment proceedings 
after an insanity acquittal.54 

The next step on the continuum toward more restrictiveness in the 
disposition of insanity acquittees is represented by statutory schemes 
requiring mandatory and automatic post-acquittal commitment to a 
mental institution for purposes of evaluation. Under this approach, 
judicial control by the criminal trial court is retained and the insanity 
acquittee is automatically committed to a mental health institution for a 
period of time sufficient to conduct a mental health evaluation; then a 
hearing is held to determine whether involuntary civil commitment is 
appropriate.55 If the evaluation results indicate, and the court agrees, 
that the acquittee is not a fit subject for commitment (i.e., he or she is 
not presently mentally ill and dangerous), he or she is released. On the 
other hand, if the acquittee is found to be a fit subject for civil 
commitment, the court can order that civil commitment proceedings be 
initiated. During these proceedings the insanity acquittee is accorded. 
safeguards similar to those applicable to other civil commitment cases.56 

This general option includes such variations as different lengths of 
initial commitment, different allocations of responsibility for release 
decisions (e.g., the trial court, an appointed review board, the director of 
the hospital, or sonle combination), different provisions for conditional 
release, different frequencies of periodic review, various procedures for 
court-ordered outpatient treatment supervision following release, and 
different notjfication procedures. The full range of these variations, 
which may also apply in more restrictive options, has been examined 
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extensively elsewhere, and further discussion is beyond the scope of 
this guidebook.57 . . 

The third dispositional option represents the most restrIctIve 
alternative insofar as the mandatory commitment is not for the purpose 
of mental health evaluation to determine whether sufficient grounds 
exist to pursue civil commitment, but instead constitutes a "criminal 
commitment" that continues the jurisdiction of the criminal court that 
"acquitted" the defendant. At least twelve states provide some type of 
mandatory comrnitment for insanity acquittees under th~ control of the 
criminal trial court. Some states limit the length of conflnement to the 
maximum criminal sentence that may have been imposed had the 
insanity acquittee been found guilty; others, like the District of 
Columbia, allow indeterminate commitment. 

A recent U.S. Supreme Court decision may signal a trend toward 
the restrictive end of the continuum for dealing with insanity acquittees. 
On june 29,1983, the United States Supreme Court issued its decision in 
Jones v. United States, which addressed ~he questio~ of whether an 
insanity acquittee who had been automatIcally commltted to a me~tal 
hospital can be held there for a period of time longer than that to whIch 
he or she could have been sentenced upon conviction of the crime 
charged.58 In the 5-to-4 decision, which is destined to become a.la~dr.nark 
for future litigation and legislation, the Court ruled that an IndIVIdual 
who successfully bears the burden of proving himself insane and is 
acquitted by reason of insanity cannot only be automatically committed 
under a less rigorous standard of proof and with different procedures 
than those used in involuntary civil commitment, but also can be held 
longer than the maximum time he or she might have been sentenced to 
prison if convicted. 

The case involved Michael A. jones, who was arrested on Sep-
tember 19 1975 for attempting to steal a coat from a department store 
in the District of Columbia. jones pleaded and was found "not guilty by 
reason of insanity" and has been, with the exception of a brief period of 
out-patient care, in St. Elizabeths Hospital or the Correctional Cen~e: in 
Washington, D.C., since March 12, 1976. Because attempted shophfttng 
is a misdemeanor punishable by a maximum prison sentence of one 
year, Jones would have been set free no later than a year after his trial if 
he had been convicted of the charge. 

In the District of Columbia, a criminal defendant who successfully 
invokes the. insanity defense is automatically committed to a mental 
hospital. Within fifty days of commitment, and every six months 
thereafter, the acquittee is entitled to a "release" hearing at which he or 
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she has the burden of proving, by a preponderance of the evidence that 
he or she is no longer mentally ill or dangerous. Jones did not specifically 
contest the District of Columbia's authority to commit him automat­
ically to a mental institution but argued that his criminal trial was "not 
a constitutionally adequate hearing to justify indefinite commitment. "59 
!he Supreme Court, however, recognized the interest of the government 
In such commitment of insanity acquittees and concluded that a 
"finding of not guilty by reason of insanity is a sufficent foundation for 
commitment of an insanity acquittee for the purposes of treatment and 
the protection of society. "60 

The major contention of Jones was that the confinement of an 
insanity acquittee beyond the maximum period he or she could have 
been imprisoned if convicted of the offense, without the procedural 
protections available to civilly committed persons, constitutes a denial 
of due process. The majority of the court rejected this argument, ruling 
that the hypothetical maximum prison term is an irrelevant consider­
ation in the disposition of an insanity acquittee. Significantly, the Court 
made no distinction between the commitment of those criminal 
defendants who were acquitted of felonies involving acts causing or 
threatening bodily harm and those who were acquitted of charges that 
po~e relatively miminal threat to society (e.g., attempted shoplifting, 
delIberately overdrawing one's checking account, or cohabitation). The 
Court disagreed with the "petitioner's suggestion that the requisite 
dangerousness is not established by proof that a person committed a 
nonviolent crime against property."61 

In part of his argument, Jones also contended that the prosecution 
should bear the burden of proving the need for his continued commit­
ment by clear and convincing evidence. He argued that constitutional 
due process required that he either be set free after his hypothetical 
maximum sentence had elapsed or be considered a candidate for 
involuntary civil commitment.62 The Court rejected this argument, 
declaring that constitutional due process is not denied by distinguishing 
between civil commitments and insanity acquittees and by requiring 
the latter to bear the burden of proving that their release is justified. 

Strongly disagreeing with the majority, Justice William Brennan 
wrote in his dissenting opinion that the Court began with the wrong 
question .. 

The issue ... is not whether due process forbids treating insanity 
acquittees differently from other candidates for commit-
ment .... The dispute before us, rather, concerns the question 
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whether the differences between insanity acquittees and other 
candidates for civil commitment justify committing insanit,Y 
acquittees indefinitely . .. without the Government ever havmg to 
meet the procedural requirements of Addington. 63 

Notwithstanding Justice Brennan's strong dissent, and n?tw~th­
standing the fear expressed by lawyers, psychologists, ~n~ psychlatnsts 
that Jones will influence the lower courts to adopt restnctIve pr~edu~es 
making it much easier to commit, and much harder to release InSaI:l1ty 
acquittees,64 the Supreme Court's rul~ng ~n the. case ~learly ~uthonzes 
automatic and indeterminate hospitahzatlOn of InsanIty acqulttees ~ho 
succcessfully bore the burden of proving. their ~nsanity at tnaL 
However, while the Court authorizes a dramatically dl~erent treatm:n~ 
of insanity acquittees from that of candidates for Involuntary cIvIl 
commitment it does not compel the states to follow such treatment. 
Indeed, a sta'te may, if it so chooses, treat insanity commit~ents no 
differently from those of persons who are deemed mentally dIsturbed 
and dangerous but who have committed no crime. The impact of Jones 
on the lower courts and future legislation remains to be seen. 
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Notes to 
Chapter 2 

1. Mont. Code Ann. § 46-14-102;ldaho 
Code § 18-207 (1982). In 1982, the Ala­
bama legislature also abolished the in­
sanity defense. Governor Fob James 
signed the bill abolishing the defense into 
law in August 1982, but Alabama's Court 
of Criminal Appeals held the legislation 
null and void on the basis of improper 
filing of the bill. The Governor's office 
reportedly kept the bill without giving it 
to the Secretary of State's office within 
the required 10 days after the Alabama 
legislative session ended, thereby acci­
dentally pocket-vetoing the measure. It 
has not been reenacted at this writing. 
See "Crime Bill Signed on Time?" Na­
tional Law journal, September 27, 1982. 

2. Davis v. United States, 160 U.S. 469 
(1895); Leland v. Oregon, 343 U.S, 790 
(1952); Rivera v. Delaware, appeal dis­
missed, 429 U.S. 877 (1976), (Rivera v. 
State, 351 A.2d 561 (Del. 1975»; accord, 
Paterson v. New York, 432 U.S. 197 (1977); 
Mullaney v. Wilbur, 421 U.S. 684 (1975); 
and Fisher v. United States, 328 U.S. 
463 (1946). 

3. The United States Supreme Court 
very recently broke its long silence on the 
insanity defense issue by ruling that 
individuals acquitted of an offense by 
reason of insanity may be automatically 
committed to a mental hospital and need 
not be discharged until they regain their 
sanity or are no longer a danger to 
themselves or society. Justice Lewis F. 
Powell, writing for the 5-4 majority in the 
case of jones v. United States, stated that 
insanity acquittees "constitute a special 
class that should be treated differently" 
than persons not charged with criminal 
conduct. jones v. United States, 463 U.S 
__ , 103 S.Ct. , L.Ed.2d 
__ ,51 U.S.L. W. 5041 (1983). The law 
bearing on the highly charged question of 
what should be done with defendants 
following a "not guilty by reason of 
insanity" verdict will be discussed later 
in this chapter. 

4. See: Myths & realities: A report of the 
National Commission on the Insanity De­
fense (Arlington, Va.: National Mental 
Health Association, 1983), at 44 (herein-

. after cited as National Commission); 
A. S. Goldstein, The insanity defense 
(New Haven: Yale University Press, 
1967), at 4-5 ("Unfortunately, the litera­
ture has been so polemical that it has not 
provided the raw materials for appraisal 
of claim and counterclaim. "). 

5. See generally: Limiting the insanity 
defense: Hearings before the Subcomm. on 
Criminal Law of the Comm. on thejudici­
ary, 97th Cong., 2nd Sess., on S.818, 
S.1106, S.1558, S.1995, S.2658, and 
S.2669, June 24, 30, and July 14, 1982 
(hereinafter cited as Congressional Hear­
ings, Volume 1); and The insanity defense: 
Hearings before the Comm. on th~ rudici­
ary, 97th Cong., 2nd Sess., on S.818, 
S.1106, S.1558, S.2669, S.2672, S.2678, 
S.2745, and S.2780, July 19, 28, and 
August 2, 4, 1982 (hereinafter cited as 
Congressional Hearings, Volume 2). 

6. The Supreme Courts of three states 
(Washington, Mi~sissippi, and Louisiana) 
declared unconstitutional provisions in 
their criminal codes that completely re­
moved the issue of insanity from consid­
eration at trial; State v. Strasbourg, 110 P. 
1020 (Wash. 1910); Sinclair v. State, 132 
So. 581 (Miss. 1931); State v. Lange, 123 
So. 639 (La. 1929). One commentator, 
who favors abolition of the insanity de­
fense, has argued, however, that these 
provisions in Washington, Mississippi, 
and Louisiana were found to be "consti­
tutionally defective with respect to issues 
incidental to the insanity defenSE rather 
than to issues specifically relating to the 
abolition of the insanity plea"; 
A. L. Halpern, "Elimination of the exculp­
atory insanity rule: A modern societal 
need," in R. Sadoff (ed.), Psychiatric clinics 
in North America: Special issue onforensic 
psychiatry. Philadelphia: W.E. Saunders, 
1983). 
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7. Mont. Code Ann. § 46-14-102. 
8. Idaho Code § 18-207 (1982). 
9. It may be more plausible, however, 

that if not convicted of homicide, Bill 
would be found guilty of a lesser crime, 
e.g., manslaughter. 

10. ].H. Maynard, Assistant Attorney 
General of Montana. Prepared statement, 
Congressional Hearings, Volume 2, supra 
note 5, at 234. 

11. Montana Criminal Law Informa­
tion Research Center. Memorandum (no 
date), at3. 

12. "Guilt and responsibility" (editor­
ial), Wall Street journal, June 24, 1983 
(quoting Towe). 

13. T. E_ Towe, letter dated Novem­
ber 30,1981. 

14. Comment on Idaho's law abolishing 
the insanity defense. Prepared for mem­
bers of the Idaho legislature (no date); see 
also Leroy's and U.S. Senator Steven D. 
Symms' statements to the U.S. Senate 
Committee on the Judiciary, Congres­
sional Hearings, Volume 1, supra note 5, 
at 306-20. 

15. Since 1979, lack of mens rea has 
resulted in "five acquittals" in Montana. 
According to John MacMaster, staff at­
torney of the Montana Legislative Coun­
cil, eight defendants would probably have 
been acquitted by reason of insanity in 
the same period had Montana not abol­
ished the insanity defense. Information 
enclosed with letter to John Greacen, 
National Center for State Courts, 
August 3, 1983. 

16. See generally American Bar Associ­
ation Standing Committee on Association 
Standards for Criminal Justice, "Stan­
dard 7-6.1. The defense of insanity," 
First tentative draft, criminal justice 
mental health standards 260-73 (Wash­
ington, D.C.: American Bar Association, 
July 1983) (hereinafter cited as ABA 
Standards), 

17. McNaghten's Case, 8 Eng. Rep. '718 
(1843). 

18. Thompson v. Commonwealth, 193 
Va. 704, 7l7-18, 70 S.E.2d 284, 291-92 
(1952). 

19. See G. H. Morris, The insanity 
defense: A blueprint for legislative reform 

(Lexington, Mas!?: Heath, 1975), at 20. 
20. American Law Institute, Model 

Penal Code (Proposed Official Draft, 
1962), Section 4.01, p. 74. 

21. See S.]. Brakel, The mentally dis· 
abled and the law (3rd ed.) (Chicago: 
American Bar Foundation, in press). 

22. Durham v. United States, 214 F.2d 
874-75 (D.C. Cir. 1954). 

23. N.Y. Penal Law § 30.05. One com­
mentator has categorized the New York 
standard as a unique ALI-M'Naghten 
combination; Favole, R. ]. "Mental dis­
ability in the American criminal process: 
A four issue survey," in]. Monahan and 
H.J. Steadman (eds.), Mentally disordered 
offenders: Perspectives from law and social 
science(New York: Plenum Press, 1983), 
at 264. 

24. N.D. Cent. Code § 12-04-03 (1981); 
State v. jensen, 251 N.W.2d 182 (N.D. 
1977). 

25. 399 A.2d 469, 476-77 (1979). 
26. Several court decisions have dis­

cussed the practice of the prosecution's 
or the court's raising of the insanity 
defense, over the objections of defense 
counsel; see G. Morris, supra, note 19, at 
41. 

27. Davis v. United States, 160 U.S. 
469,493 (1895). 

28. Leland v. Oregon, 343 U.S. 790,797-
798 (1952); and Rivera v. Delaware, appeal 
dismissed, 429 U.S. 877 (1976) (Rivera v. 
State, 351 A.2d 561 (Del. 1975». 

29. These data were acquired from a 
recent survey conducted by Professor 
Richard J. Bonnie of the University of 
Virginia and reported in an unpublished 
memorandum dated October 7,1983. 

30. Three states make references to 
the required burden of proof in their 
instructions to the jury. Customary 
expressions vary. For example, in Wis­
consin: "reasonable certainty by greater 
weight of credible evidence"; Alabama: 
"reasonable satisfaction of jury"; and 
North Carolina: "satisfaction of jury." 
Wisc. Stat. Ann. § 971.15(3) (197l); Ala. 
Code § 15-16-2 (1981); N.C. Gen. Stat. § 
15A-959(a) (1978). Although some con­
demn these expressions as equivalent to 
requirements of proof beyond a reason-
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able doubt, their purpose and conveni­
ence have been applauded by many 
scholars. See generally C. T. McCormick, 
Handbook of the law of evidence (St. Paul, 
Minn.: West Publishing Company, 1954). 

31. For a lively exchange of viewpoints 
on the permissible limits of expert testi­
mony, see R. J. Bonnie and C. Slobogin, 
"The role of mental health professionals 
in the criminal process: The case for 
informed speculation," 66 Virginia Law 
Review 427-522 (1980); N. G. Poythress, 
Jr., "Concerning reform in expert testi .. 
mony: An open letter from a practicing 
psychologist," 6 Law and Human Beha­
vior 1, 39-43 (1982); and S. j. Morse, 
"Reforming expert testimony: An 
open response from the tower (and the 
trenches)," 6 Law and Human Behavior 
1,45-47 (1982). 

32. See, e.g., J. Ziskin, Coping with 
psychiatric and psychological testimony 
(Beverly Hills, Ca.: Law and Psychology 
Press, 1975); S. Morse, "Failed explana­
tions and criminal responsibility: Experts 
and the unconscious," 68 Virginia Law 
Review 971 (1982). 

33. The Supreme Court recently auth­
orized the use of mental health expert 
testimony at sentencing hearings in cap· 
ital offense cases, despite strong evidence 
that such testimony may be unreliable. 
Barefoot v. Estelle, __ U.S. , S. 
Ct. __ , L.Ed. 2d , 51 U.S.L.W. 
5189 (1983). This case focused on the 
issue of future dangerousness and its 
prediction by mental health experts. A 
discussion of this complex issue, which 
has long been a source of controversy, is 
far beyond the scope of this guidebook. 
See generally J. Monahan, The clinical 
prediction 0/ violent behavior (U.S. Gov· 
ernment Printing Office, 1981). 

34. See C.A. Hagan, "The insanity de­
fense: A review of recent statutory 
changes," 3 Journal of Legal Medicine 638 
(1982). 

35. See supra, note 32. 
36. W.J. Curran, "Courtroom presenta­

tion of forensic scientific evidence." In 
W. J. Curran, A. P. McGarry, and 
C. S. Petty (cds.), Modern legal medicine, 
psychiatry, and forensic science (Philadel-

phia: F.A. Davis Co., 1980), 1279, at 1281; 
cf V. Hiday, "Are lawyers enemies of 
psychiatrists? A survey of civil commit· 
ment counsel and judges," 140 American 
journal of Psychiatry 323 (1983). 

37. Peoplev. Drossart, 297N.W. 2d 863, 
869 (Mich. 1979). 

38. Washington v. United States, 390 
F.2d 444 (D.D.C., 1967); see also 
D. 1. Bazelon, "Psychiatrists and the 
adversary process," 230 Scientific Ameri· 
can 6, pp. 18-23 (1974). 

39. Michigan Public Act 180 (1975, § 
20a (6». 

40. California Penal Code, § 1027 (1982). 
41. "A verdict of not guilty by reason 

of insanity establishes two facts: (1) the 
defendant committed an act that consti­
tutes a criminal offense, and (2) he com­
mitted the act because of mental illness." 
jones v. United States, 463 U.S. -, 103 
S. Ct. t L. Ed. 2d ,51 U.S. 
1. W. 5041 (1983). Increased public aware­
ness of the insanity defense has led many 
states to require express findings by the 
jury that the defendant did in fact commit 
a criminal act. The District of Columbia 
Code, § 24·301(d)(1), for example, allows 
automatic commitment of an insanity 
acquittee only if the defendant raised the 
insanity defense. This provision appar· 
ently assumes that if the defendant did 
not commit the criminal behavior for 
which he or she is seeking acquittal by 
reason of insanity, the insanity defense 
would not have been raised affirmatively. 
D.C. Code § 24-3010)(1973); see also, 
Wyo. Stat. § 7-11-305(a)(1977); N.Y. § 
220. 15(5a). . 

42. Wyo. Stat. § 7 -11-305(a) (1977); Wis. 
Stat. Ann. § 971.17(1), § 971.175 (West, 
1971). 

43. State v. johnson 399 A.2d 469, 470 
n.1, 478 n.ll (R.!. 1979); State v. Nault, 
314 A.2d 627, 628 n.1 (R.!. 1974). Ind. 
Code Ann. § 35-36-2-3(3) (Burns 1981). 

44. Michigan in 1975; Indiana in 1980; 
Illinois in 1981; Alaska, Connecticut, 
Delaware, Georgia, Kentucky, and New 
Mexico in 1982; Pennsylvania, South 
Dakota, and Utah in 1983. Maryland has 
a judicially developed verdict of "guilty 
but insane"; Langworthy v. State, 399 A. 
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2d 578 (Md. 1979). 
45. 1975 Mich. Pub. Acts 180. See also 

G. A. Smith and j. A. Hall, "Evaluating 
Michigan's guilty but mentally ill verdict: 
An empirical study," 16 University of 
Michigan Joumal of Law Reform 77 (1982). 

46. Mich. Compo Laws. Ann., § 768.36 
(1) (3) (1982); Mich .. Stat. Ann. § 28.1059 
(1975). 

47. People V. Mcleod, 288 N.W.2d 909 
(Mich. 1980). 

48. Alaska Stat. § 12.47.040; Conn. 
Gen. Stat. § 53a-47; DeL Code Ann. 11 § 
3905; Ga. Code Ann. § 17-7-131; Ill. Rev. 
Stat. ch. 38, § 6-2(c); Ind. Code, § 35-36-2-
3; Ky. Rev. Stat. Ann. § 504.120; N.M. 
Stat. Ann. § 31-9-3; 18 Pa. C.S.A. § 314; 
S,D. Compo Laws Ann. § 23A-7-2; Utah 
Session Laws, ch. 49, § 77-35-21. 

49. States that are considering GBMI 
legislation at this writing, or have d~:me 
so in the past, include Colorado, FlOrida, 
Hawaii, Kansas, Maryland, New Hamp­
shire, New Jersey, Ohio, Virginia, and 
Wisconsin. Courts in Maryland have 
developed the new verdict without legis­
lative enactments. 

50. H.R. 5395, H.R. 6702, H.R. 6709, 
H.R. 6716, and H.R. 6717. 

51. Involuntary civil commitment is 
the legal and psychosocial process 
whereby an individual alleged to be men­
tally disabled and dangerous, but who 
has not been charged with a crime, is 
restrained, cared for, and treated against 
his or her will, usually in a hospital, 
presumably for his or her own well-being 
and the protection of others. See generally 
1. Keilitz and R. Van Duizend, "Current 
trends in the involuntary civil commit­
ment of mentally disordered persons," 
Rehabil:!ation Psychology (in press). 

52. See Note, "Commitment following 
insanity acquittal," 94 Harvard Law 
Review 605 (1981); see also S. J. Brakel, 
The mentally disabled and the law (3rd 
ed.) (Chicago: American Bar Foundation, 
in press). 

53. Bolton V. Harris, 395 F.2d 642 (D.C. 
Cir.1968)(relyingon Baxstrom V. Herold, 
383 U.S. 107 (1966) and Specht v. Patter­
son, 386 U.S. 605 (1967». Similar reason­
ing as applied in Bolton, id., was also 

used by the highest appellate courts of a 
number of states in construing their 
insanity-acquittal commitment statutes; 
see: People v. Lally, 224 N.E. 2d 87 (New 
York 1966); Wilson v. State, 287 N.E. 2d 
87 (Indiana 1972); State V. Clemons, 515 
P .2d 324 (Arizona 1973); State ex rei. 
Kovach v. Schubert, 219 N.W. 2d 341 
(Wisconsin 1974), cert denied, 419 U.S. 
1130 (1975); People V. McQuillan, 221 
N.W. 2d 569 (Michigan 1974); State v. 
Krol, 314 A.2d 289 (New Jersey 1975). 
These rulings led to the replacement of 
mandatory commitment with require­
ments of civil commitment procedures 
and criteria. 

54. United States v. Gay, 522 F. 2d 
429 433 (6th Cir. 1979); United States v. 
Alv~rez, 519 F. 2d 1036, 1048 (3d Cir. 
1975). 

55. States that provide for hearings at 
the time of acquittal differ as to whether 
such hearings are mandatory or discre­
tionary. See D. H. J. Hermann and 
Y,j. Sor, "Convicting olr confining: Alter­
native directions in insanity law reform," 
Brigham Young Law Review n. 446 and 
accompanying text (in press, 1983). 

56. See generally Standard 7-7.1 and 
accompanying commentary, ABA Stan­
dardJ, supra note 16, at 301-4. 

57. See generally Note, "Rules for an 
exceptional class: The commitment and 
release of persons acquitted of violent 
offenses by reason of insanity," 57 New 
Yor.k University Law Review 281 (1982); 
B. Kirschner, "Constitutional standards 
for release of the civilly ccmmitted and 
not guilty by reason of insanity: A strict 
scrutiny analysis," 20 Arizona Law Re­
view 233 (1978); Herman and Sor, supra 
note 55; and ABA Standards, supra note 
16, at 301-4. 

58. Jones v. United States, 463 U.S. 
__ ,103 S. Ct. , ___ L. Ed. 2d 
_-.,51 U.S.L.W. 5041 (1983). 

59. Id. at 5043-4 (emphasis added). 
60. [d. at 5044. It is important to note 

that the Jones decision applied to a case 
where the defendant first raised the 
insanity defense and then successfully 
carried the burden of proof of insanity by 
a preponderance of the evicJ.~nce. The 
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Court found that his acquittal, under 
these circumstances, supports an infer­
ence of continued mental disorder and is 
sufficient reason for continued confine­
ment. However, in those states where 
the prosecution bears the burden of prov­
ing a defendant's sanity beyond a reason­
able doubt, the failure to prove a 
defendant's sanity may not be a sufficient 
foundation for the Court to have declared 
as constitutional an insanity acquittee's 
automatic commitment to an institution. 

61. [d. at 5044. The Court went on to 
say that violence, however that term 
may be defined, "has never been held to 
be a prerequisite for a constitutional 
commitment." But compare Jus tice Bren­
nan's dissent on this point: "[T]here is 
room for doubt whether a single attempt 
to shoplift and a string of brutal murders 
are equally accurate and equally perma­
nent predictors of dangerousness." [d. at 
5048. See also: Benham v. Edwards, 678 
F.2d 511, 518 (5th Cir. 1982) ("The fact of 

the crime is merely relevant to the dan­
gerousness criteria; it is not a finding 
that the dangerousness criteria ilas been 
met."). 

62. Were Jones considered subject to 
involuntary civil commitment, the gov­
ernment would have to justify continued 
hospitalization with clear and convincing 
evidence that he is presently mentally ill 
and dangerous. 

63. Supra note 58, at 5046 n.3, 5048. 
Dissenting opinion by Justice Brennan 
with whom Justices Marshall and Black~ 
mun joined (footnotes deleted, emphasis 
in original). Justice Stevens issued a 
separate dissenting opinion. In Adding­
ton v. Texas, 441 U.S. 418 (1979), the 
~ttpreme C.ourt ruled that involuntary 
clvIl comnntment requires the Govern­
ment to bear the burden of proof by clear 
and convincing evidence. 

64. Cf. S. Cunningham, "High court 
distorts results of research on dangerous­
ness," 14 APA A/onitor 9 (1983). 
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Chapter 3 
AN ANALYSIS 
OF REFORMS 

AND POLICY OPTIONS 

The previous chapter surveyed the existing la\v on the insanity 
defense, focusing on six overlapping areas central to this issue. This 
chapter will consider in more detail the most recent changes in the 
insanity defense as well as current proposals for reform in the same six 
areas, i.e., abolition of the insanity defense, definitions and standards, 
burdens, expert testimony, verdicts, and dispositions. 

Policymakers facing the insanity defense issue are confronted with 
at least three basic questions. Is the special defense of insanity 
necessary at all? If it is to be retained, should it be supplemented by an 
alternative plea and verdic:t? And, finally, should the special defense of 
insanity be retained but modified? 

Our first consideration is the most drastic departure from the 
traditional insanity defense, namely, its total elimination as an 
independent, affirmative defense in criminal proceedings. Next, we will 
consider a statutory measure that does not eliminate the insanity 
defense but supplements it with an alternative plea and verdict: the 
"guilty but mentally ill" (GBMI) legislation enacted in twelve states. 
Finally, we will consider some of the more moderate approaches to 
reform. We must emphasize that recent legislation, court rulings, and 
reform proposals are discussed here more as an aid to understanding of 
available poiIcy options than as a comprehensive picture of the reform 
movem,ent in these areas. 

ABOLITION OF THE INSANITY DEFENSE 

Abolition of the insanity defense has received exhaustive attention 
in the literature, has been proposed by legislatures at both the federal 
and state level, and has been enacted into law in Idaho and Montana. 
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Three questions are central to the disagreements betwee~ proponents 
and opponents of abolition of the insanity def~nse.: (1) Is an Indepen~e?t 
defense of insanity required as a matter of basIc faIrness? (Or, to p~t It In 
the negative, would abolition of the defense prevent the exerCIse of 
humane moral judgment in criminal cases?) (2) Is the mens rea 
approach,l proposed by abolitionists and .enac~~ into la~ in Montana 
and Idaho so very restrictive as to curtatllegltlmate claIms of mental 
disorder a~d nonresponsibility for crime? (3) At a practical level, would 
the mens rea approach, when combined with close attention to the 
relevance of mental disorders at the dispositional stage, be any more 
efficient, equitable, and satisfactory to the public than the insanity 
defense? 

A Question of Fairness 
This question has expansive constitutional, theoretical, ~o~al, and 

ethical dimensions, and the answers are perhaps the most dIffIcult to 
fathom. Given the state supreme court rulings in State v. Strasbourg 
(Washington, 1910), Sinclair v. State (Mis~issippi, 1931), a.n? State v. 
Lange (Louisiana, 1929),2 it appears unhkely that prOVISIons t~at 
completely disallow the issue of mental disturbance to be raised dunng 
a criminal trial would overcome constitutional objections, though at 
least one commentator has argued otherwise.3 Further, no one has 
seriously proposed the complete disallowance of ment~l ~eal~h e~pert 
testimony in criminal proceedings. Hence, the mens rea hmItatlon IS, for 
all practical purposes, the approach advocated by proponents of 
abolition 4 and the relevant question is limited to whether the mens rea 
limitatio~, such as that provided in the l\10ntana and Idaho laws, is fair. 

In abolishing the insanity defense, Montana and Idaho have 
substituted an independent insanity defense with other procedures to 
deal with mentally disturbed individuals who have engaged in harmful 
conduct, i.e., the admission of evidence of mental aberration to negate 
mens rea and further exploration of a defendant's mental health 
problems 'at the dispositional rather than the trial stage of the cri~inal 
proceedings. Arguments have been made that these procedures vlOlate 
due process and the constitutional prohibition against cruel and 
unusual punishment. The preliminary commentary accompanying the 
tentative insanity defense standardS of the American Bar Association's 
Criminal Justice Mental Health Standards Project presents such 
arguments. 

The basis for the insanity defense is a mor?J one and this 
standard retains insanity as a defense to criminal responsibility 
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in order to preserve moral culpability as a fundamental premise 
for imputing guilt and imposing punishment. If culpability or 
blameworthiness is viewed as an implied element of mens rea, 
then insanity negates this element of the offense and no crime 
exists. As a defense to an element, it must be allowed. If 
blameworthiness is viewed as an issue distinguishable from mens 
rea, then the ultimate justification for the defense must be a 
moral one, a sense that basic fairness and decency require its 
retention. It affronts our moral instincts to brand as criminal one 
found to be blameless, despite the harmfulness of his act. This 
issue of basic fairness may be of constitutional dimens10h. 
Substantive due process is ultimately measured against just such 
sentiments as to what is fair and acceptable in a just and humane 
society. Again, punishment may be viewed as cruel and unusual, 
in violation of the eighth amendment, when visited upon those 
who, while harmful in their acts, have been found mentally 
incapable of blameworthy choices .... Unless the courts [in 
Montana and Idaho] interpret "knowledge or intent" to imply 
sane and blameworthy knowledge or intent, the constitutional 
infir~ity [of the laws of these two states] would appear to 
remain.6 

Countering the argument that the mens rea limitation may be 
constitutionally objectionable is the conclusion, supported by the 
arguments of Professor Norval Morris and other legal scholars, that 
abolition would "neither deprive a defendant of his Fourteenth Amend­
ment right to due process nor impinge upon the Eighth Amendment 
proscription against cruel and unusual punishment."7 

Although challenges to the constitutionality of the mens rea 
limitation have been unsuccessful in a few cases in the lower courts of 
Montana,S the question of the constitutionality of abolition has yet to be 
addressed by the supreme courts of Montana, Idaho, or the United 
States. Thus, polemics aside, the issue of the constitutionality of the 
abolition of the insanity defense and the substitution of a mens rea 
approach of the type used in Idaho and Montana remains unsettled. 

Apart from unsettled constitutional issues, is the insanity defense 
"essential to the moral integrity of the criminal law," as has been 
recently argued by Professor Richard]. Bonnie, an influential proponent 
of the retentioh of the insanity defense?9 He states: "The moral core of 
the defense must be retained, in my opinion, because some defendants 
afflicted by severe mental disorder who are out of touch with reality and 
are unable to appreciate the wrongfulness of their acts cannot justly be 
blamed and do not therefore deserve to be punished. "10 The commentary 
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accompanying the insanity defense standard of the Am~rican Bar 
Association's CriminalJustice Mental Health Standards ProJect, quoted 
above reflects Professor Bonnie's argument that retention of the 
insanity defense is required to uphold the moral fiber of the criminal 
law. As we shall discuss later in this chapter, this view appears to be 
dominant among legal scholars. . 
- Not surprisingly, the contention t~at .the insanity ~~fe~se Il~ 
essential to the moral integrity of the law IS dISputed by abohtIOnIstS. 
Professor Norval Morris, for example, contends that the "moral issue 
sinks into the sands of reality." 

[W]e are brought to the central issue-the ques~ion of fairness, . 
the sense that it is unjust and unfair to stigmatize the mentally III 
as criminals and to punish them for their crimes. The criminal 
law exists to deter and to punish those who would or who do 
choose to do wrong. If they cannot exercise choice, they cannot be 
deterred and it is a moral outrage to punish them. The argument 
sounds powerful but its premise is weak. 

Choice is neither present nor absent in the typical case where the 
insanity defense is currently pleaded; what is at issue is the 
degree of freedom of choice on a continuum from the 
hypothetically entirely rational to the hypoth~tically . 
pathologically determined-in states of conSCIOusness neIther 
polar condition exists. 

... Certainly it is true that in a situation of total absence of choice 
it is outrageous to inflict punishment; but the frequency of such 
situations to the problems of criminal responsibility becomes an 
issue of fact in which tradition and clinical knowledge and 
practice are in conflict. 12 

Ultimately, policymakers and the public must determine w~ether 
the insanity defense is an appropriate and valuabie ex~ressIOn ?f 
society's moral purpose or whether, as Professor Morns puts It, 

h f . h "13 Th' "ordinary mens rea principles can well carry t e relg t.. IS 
determination may rest less on legal theory and moral reasonIng than 
on the answers to practical and empirical questions such as those 
addressed in the next two sections of this chapter. 

A Question of Restrictiveness 
Whether the mens rea approach constitutes a curtailment of claims 

of mental disorder and nonresponsibility for crime may be as much a 
question of actual practice as of legal theory, moral reasoning, and the 
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written rules of substance and procedure. The scant data from 
Montana may tell us a little. According to John MacMaster, staff 
attorney of the Montana Legislative Council, since 1979 five defendants 
have been found "not guilty by reason of lack of mental state" whereas . ' 
~Ight ?efend.ants '!lay ~ave been expected to be acquitted by reason of 
InsanIty dunng thIS penod had Montana retained the insanity defense. 14 

These are small numbers, indeed, but they suggest that the mens rea 
approach as applied in Montana has not precluded consideration of 
~ental disturbance related to an offense. Presumably, those defendants 
In Montana who were unsuccessful in presenting evidence of mentai 
disorder sufficient to negate mens rea during trial had another 
opportunity to raise such evidence at the dispositional stages following 
a verdict or plea of "guilty but unable to appreciate the criminality of 
conduct or conform conduct to requirements of law."15 

Unfortunately, the facts of these cases are not readily available. 
Thus, the meaning of the raw data is unclear. Though it may be safe to 
assume that consideration of mental disorder was probably not 
altogether precluded, the question of the restrictiveness of the mens rea 
approach as a matter of law, if not practice, remains unanswered. It is 
altogether possible that in at least one or two of these cases, the 
Montana law was, in effect, nullified, i.e., the defendants were acquitted 
despite the law, not in compliance with it, as a result of prosecutorial 
and judicial discretion, or jury nullification. Professor Bonnie, and 
others who raise moral objections to the mens rea approach, are not 
convinced that unjust convictions will be avoided, and a morally 
acceptable result achieved, by such procedures. Though not questioning 
the general legitimacy of discretionary decision-making in criminal 
proceedings, Bonnie argues that if a defendant's acquittal is considered 
morally required, the law should provide a legal basis for exculpation­
i.e., an independent insanity defense. I6 

Notwithstanding arguments in constitutional law and legal and 
moral theory, eloquently propounded by both proponents and opponents 
of abolition (often using hypothetical examples or cases from jurisdic­
tions in states other than Montana and Idaho17), has the mens rea 
approach actually restricted consideration of mental disturbance in 
criminal trials in Montana and Idaho? Beyond the scant information 
available from Montana that considerations of mental disturbance are 
not precluded, we simply do not have the empirical data to answer this 
question. Policymakers in Montana and Idaho are encouraged to collect 
these data, and policymakers elsewhere would be prudent to keep a 
close watch on these two states' experience with abolition. 
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Related to the question of the restrictiveness o~ the me~s rea 
approach is, of course, the broad and far ~?re tro~bhng qu~stlOn. of 
whether the mens rea approach is really any better. than the I~S~~Ity 
defense. One might ask whether this approach, Ins~ead of hmitIng 
inappropriate claims of mental disorder (as prubably Intended by the 
drafters of the Montana and Idaho laws), may act~any increa.se .the 
opportunities for assertin~ the r~l~~ance of ~entalillness to crII~ln~1 
behavior. Concern over thIS possIbIhty was raIsed by Senator Hefhn In 
his questioning of Idaho Lieutenant Governor Dav~d H. Leroy, ~hen t.he 
Idaho Attorney General, during the Senate heanngs on t~e InsanIty 
defense.Is This possibility was also suggested by James WIckham, an 
attorney with the Idaho Attorney General's Office, when he asserted 
that the Idaho legislature 

... did not abrogate the common law principle that the severely 
mentally ill are not responsible for otherwise criminal co~duct. 
Indeed it broadened the cases in which the defendants wIll be 
acquitted, the experts who may testif~, an~ confen:ed broad 
discretion to trial judges to formulate JUry mstructlons on the 
questions.19 

It may be that the Montana and Idaho courts (and courts in oth~r 
states where legislatures are considering the mens rea approach) wI.ll 
have many more claims of mental disturbance to deal w1th than the1r 
legislatures bargained for when they embr~ced the. mens rea approach, 
given the existence of several factors: (1) the 1ncreas1ng comfortable~ess 
of defendants and their lawyers with the mens rea approach over time 
and their increasing awareness of opportunities ava~lable to ~hem under 
this approach ,20 (2) the difficulty of a ttac~ing a pr~Ise mean1ng to mens 
rea,21 and (3) a possibility that mens rea wIll be def1ned more broad~y and 
generally in the absence of an independent, exculpatory doctnne of 
insanity. Indeed, the legislatures in ~ontana an~ Idaho may have 
encouraged the very devil they were tryIng to exorC1se. 

A Question of Efficiency, Effectiveness, and Public Satisfaction 
One purpose of the abolition of the insanit~ defense, and. the 

adoption of the mens rea approach, according to Its advocates, 1S to 
streamline criminal trials and to eliminate the "complicated, ~um~r­
some, and illogical process" which they s~ en~endered by th~ InsanIty 
defense.22 Another important purpose C1ted IS the restoratlon of ~he 
public confidence in our courts and in our criminal justice system whIch 
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was presumably eroded by the perceived abuses of the insanity 
defense.23 

But will the mens rea alternative prove to be any more efficient, 
effective, and satisfactory to the public? Will the mens rea doctrine, for 
example, prove as difficult to manage as the exculpatory doctrine of 
insanity once the former doctrine must, at a procedural and practical 
level, accommodate evidence of mental disturbance? Are such terms as 
"knowingly," t'purposely," "recklessly," or "negligently," when applied 
to the non-physical element that combines with the act of the accused to 
make up a crime, any less elusive or confusing than the phrase "unable 
to appreciate the wrongfulness" when used to define insanity? What 
will be the impact of jury instructions regarding presumptions and 
inferences applicable to mens rea?24 Absent an independent insanity 
defense, to what extent will evidence of mental disturbance be 
considered with regard to lesser included offenses, e.g., when first­
degree murder is reduced to second-degree murder because mental 
disturbance negated premeditation?25 

Judging from the testimony presented during the Senate hearings 
on the insanity defense, these questions of procedure and practice may 
prove most troublesome to proponents of abolition. For example, 
Senator Heflin again questioned Idaho Attorney General Leroy (now 
Idaho Lieutenant Governor), this time about whether the mens rea 
approach adopted in Idaho would open up "more and more use of 
insanity as a defense tool for lawyers and for psychiatrists" especially in 
regard to consideration of mental illness in proving all elements of a 
crime and lesser included offenses.26 

Unfortunately, the case data were not available to Mr. Leroy to 
answer the question. At the level of practice, there simply seem to be too 
many unsettled issues to allow a determination of whether the mens rea 
approach is an improvement over the insanity defense. 

However, as Supreme Court Justice Brandeis stated, "one of the 
happy in<lidents of the federal system [is] that a single courageous state 
may, if i':;s citizens choose, serve as a laboratory and try novel social 
and economic experiments without risk to the rest of the country. "27 

Legislato.~s in Montana and Idaho were apparently willing to experi­
ment. Cl\~ar1y, one option available to policymakers is to await the 
results of the experiment in these two states. 

An Emerging Consensus 
The abolition of the special eXCUlpatory defense of insanity and the 

restriction of admissible mental health evidence solely to the issue of 
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mens rea has not with one notable exception, received the support of 
major profession~l groups. In what may have been a uniq~e ~vent, th~ 
National Mental Health Association, the American PsychIatnc ASSOCI-
ation, and the American Bar Association agreed in their opposition to 
proposals to abolish the insanity defense. . 

The National Conlmission on the InsanIty Defense, convened by 
the National Mental Heath Association, recommended that the insanity 
defense be retained in all jurisdictions. 

The Commission strongly believes that this virtual elimination of 
the insanity defense is unnecessary for the protection of the 
public, unwise as a matter of public policy and a radical departure 
fronl one of the basic precepts of our jurisprudence ... [T]he 
insal-:1ity defense, in some form, has been a part of our Anglo-
American justice system for centuries. 

Certainly proposals which setk to abolish this defense should 
bear a significant burden of proof in order to demonstrate the 
urgent need to simply eliminate this concept !rom our 
jurisprudence. The Commission does not ~heve that t~e 
proponents of abolition have demonstrated many fashlOn that 
they have met that burden.2s 

In a December 1982 statement on the insanity defense, the 
American Psychiatric Association also recommended that the insanity 
defense be retained in some form: 

The insanity defense rests upon one of the fundamental premises 
of the criminal law, that punishment for wrongful deeds should 
be predicated upon moral culpability. However, within the 
framework of English and American law, defendants who lack 
the ability (the capacity) to rationally control their behavior do 
not possess free will. They cannot be said to have "chosen to do 
wrong." Therefore, they should not be punished or handled 
similarly to all other criminal defendants: Rete~tion of the. . 
insanity defense is essential to the moral mtegnty of the cnmmal 
law.29 

In February, 1983, the American Bar Association approved a new 
substantive test for insanity as recommended by its Standing Com-
mittee on Association Standards for Criminal Justice and its Commis-
sion on the Mentally Disabled. The policy statement endorsed by the 
ABA's House of Delegates states: 

\ RESOLVED, that the American Bar Association approves, in 
principle, a defense of nonresponsibility for crime which focuses 
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solely on whether the defendant, as a result of mental disease or 
defect, was unable to appreciate the wrongfulness of his or her 
conduct at the time of the offense charged.30 

Mter reviewing the American Bar Association policy positions and the 
position statement of the American Psychiatric Association, the 
Committee on Legal Issues of the American Psychological Association 
endorsed in principle the position of the American Bar Association that 
the insanity defense be retained.31 

Swimming against the tide of this professional opinion, the 
American Medical Association at its interim meeting in Los Angeles on 
December 6, 1983, adopted a policy favoring the abolition of the insanity 
defense.32 The report upon which the AMA's policy was based 
concluded: 

[The insanity defensel has outlived its principal utility, it invites 
continuing expansion and corresponding abuse, it requires juries 
to decide cases on the basis of criteria that defy intelligent 
resolution in the adversary forum of the courtroom, and it 
impedes efforts to provide needed treatment to mentally ill 
offenders. As a result, it inspires public cynicism and contributes 
to erosion of confidence in the law's rationality, fairness, and 
efficiency. ' '33 

Under the AMA's proposal, the independent defense of insanity 
would be abolished and replaced by provisions "for acquittal when the 
defendant, as a result of mental disease or defect, lacked the state of 
mind (mens rea) required as an element of the offense charged." Civil 
commitment criteria would apply to confinement of those defendants 
"acquitted" under these provisions, with the presumption of continuing 
dangerousness for violent offenders. If a defendant is unsuccessful in 
attempts to negate mens rea, his or her mental impairments would still 
be "considered as a factor in mitigaton of sentence, permitting 
hospitalization for treatment in lieu of imprisonment up to the 
maximum term prescribed by law for the offense of which he was 
convicted. "34 

Some observers felt that the AMA's position could be interpreted as 
an emotional over-reaction to the Hinckley case. For example, a 
spokesman for the American Psychiatric Association asserted that 
AMA's call for the abolition of the insanity defense "could be perceived 
as a punitive strike against the mentally ill, inconsistent with several 
centuries of Anglo-American criminal law and, we believe, an unfair 
way to adjudicate the responsibility of severely mentally ill persons."35 " " 
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In response, an official of the AMA admitted some concern over the fact 
that the AMA's position conflicts with that of the other major 
professional groups but contended that the AMA's intention in taking 
its position favoring abolition was to "stimulate further debate" on a 
view that "has not been adequately considered. "36 

In addition to the calls for abolition, opposition to the traditional 
insanity defense took two other major forms: (a) supplementing of the 
insanity defense by the provision of an alternative plea and verdict 
designed to undercut that defense and (b) retention of an affirmative 
defense of insanity in criminal proceedings with some modifications in 
the applicable standard for insanity and procedures by whi:h the 
defense is administered. These forms of opposition, which appear to be 
more moderate responses to the insanity defense issue and from which 
flow other public policies that may be more or less palatable to different 
policymakers in different political climates, win be considered next. 

SUPPLEMENTING THE INSANITY DEFENSE 
Triers of fact in the twelve states that have enacted "guilty but 

mentally ill" (GBMI) statutes have four possible verdicts from which to 
choose: guilty, not guilty, not guilty by reason of insanity (NGRl), and 
guilty but mentally ill (GBMl). Supporters of the GBMI verdict contend 
that the supplemental verdict is desirable because jurors who are given 
the choice of a GBMI verdict are able to determine that a defendant, 
although not legally insane, needs mental health care and yet they need 
not absolve him or her of criminal responsibility. For example, 
proponents in illinois claim that the verdict "may more quickly channel 
convicted defendants who need psychiatric help, and who might 
otherwise be in the prison system for a long period of time, into the 
Department of Corrections psychiatric facility .... "37 

The GBMI verdict appears to be preferred by those who view the 
use of the insanity defense in controversial cases like Hinckley as an 
abuse of the criminal justice system. Indeed, when questioned after 
their decision in the Hinckley case, several jurors stated that they would 
have preferred to reach a GBMI verdict had that option been available to 
them.38 It appears that a major intent of GBMI legislation is to help 
prosecutors convict defendants who otherwise would have been 
acquitted by reason of insanity. That is, )Vhile the GBMI plea and 
verdict supplements rather than supplants the insanity defense in the 
states that have enacted GBMI legislation, it is often seen as having 
supplanted it in practice.39 

However, it i~ important to note that juries have traditionally been 
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reluctant to reach NGRI verdicts. Defense attorneys use the insanity 
defense only as a last resort.. Contrary to clinical anecdote and media 
hyperbole, the insanity defense is infrequently asserted, and when 
asserted, is rarely successfu1.40 Such findings support the contention of 
GBMI opponents that criminal defendants in large numbers are not in 
fact unjustly using the insanity defense to escape punishment. 
. Controversial and highly publicized cases aside, it is suggested that 
Jur~rs-regardless of the availability of the GBMI verdict-will rely on 
theIr common sense and moral judgment in coming to an NGRI verdict 
only in those extreme and rare cases where a defendant clearly was 
unable to appreciate the unlawfulness of his or her conduct and was 
unable to conform that conduct to the requirements of the law. Hence, it 
is conceivable that GBMI verdicts may not curtail the successful 
insanity pleas, but simply add an option that unduly com.plicates 
disposition and creates a special subpopulation of mentally ill offenders 
for the already overburdened departments of mental health and 
corrections. 

There is some empirical support for the above suggestion. The 
results of a recent empirical study of Michigan's GBMI verdict indicate 
~hat t?e additional verdict has not achieved its intended purposes, 
IncludIng that of reducing the number of defendants found NGRI. 

Proponents and critics of the GBMI verdict anticipated that 
the verdict would cause a substantial decrease in the number of 
NGRI acquittals. An empirical analysis of the GBMI verdict 
indicates that the verdict is not functioning as expected. The 
NGRI verdict continues to be used in Michigan courts. Thus, to 
the extent the GBMI verdict was intended to decrease NGRI 
acquittals, it has failed. 

Three additional conclusions can be drawn from this study. 
First, most defendants found GBMI would probably have received 
guilty verdicts in the absence of the GBMI statute. Second, 
although the verdict was designed for jury trials, over 60% of 
those defendants found GBMI have come through plea-bargains 
and another 20% have come from bench trials. Finally, the use of 
the state-operated Forensic Center is an influential factor in any 
case in which insanity is raised as a defense. For this reason, 
states that do not possess a facility like the Michigan Forensic 
Center may not have the same experience with the GBMI statute 
as Michigan.41 

Although the verdict of "guilty but mentally ill" has been adopted 
in twelve states, this alternative, with only a few exceptions,42 has 
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received little support from scholars and professionals. outside th~se 
states. Opponents of the verdict charge that it d~s lIttle to rectIfy 
perceived problems with the insa~ity defe~se .a~d sImply pushes th~ 
problem of dealing with mentally distur~d IndIvIduals o~to the states 
corrections system. Although fe\\T data eXIst to counter thIS charge, the 
recently completed study in Michigan and prelimi.nary re~r~s from 
illinois and Indiana suggest that the treatment promIsed to recIp1e.nts of 
the GBMI verdict is seldom provided. InterestIngly, a GBMI bIll In the 
Kansas legislature was "shelved because of the significan~ ~~pital cos~s 
which the state would incur in providing the mental facIlItIes for thIS 
type of criminal defendant. "43 The Honorable Irving R .. Ka':lfman, Judge 
of the United States Court of Appeals for the Second CIrcuIt and author 
of the landmark opinion in United States v. Freeman, which established 
the standard for insanity pleas in the United States District Court~ of 
New York, Connecticut, and Vermont, recently made the followIng 
observation on this point: 

[P]roper application of a guilty but mentally ill verdict requires 
that the states commit the necessary resources to house and treat 
those recommended for psychiatric supervision. If we are serious 
about treating the ills of the insanity laws, we must be willing to 
pay the medical bills for the cures.44 

Professor Richard Bonnie, in a statement to the Committee ~n the 
Judiciary of the United States Senate, objected to ~he GBM! ver~I~t on 
similar grounds. After suggesting that the pnmary dIsposItIonal 
objective of the CBMI verdict was to facilitate the treatment of mentally 
disordered offenders, he stated: 

This is a worthy goal, but the separat~ verdict is an ill-conceived 
',;;ay of achieving it. It makes no sense fo~ commitment. 
procedures to be triggered by a jury verdlct based on eVldence 
which does not even relate to the defendant's present mental 
condition. Nor is this a proper currency for plea bargaining. 
Decisions about the proper placement of convicted offenders 
should be made after and independent ~l the entry of the 
conviction, and should be based entirely on the offender's need for 
therapeutic restraint in a mental health facility.45 

The National Mental Health Association's National Commission 
on the Insanity Defense recommended that the GBMI verdict not be 
adopted in any jurisdiction. 

\ The Commission finds that the "guilty but mentally ill" verdict is 
unnecessary for the appropriate disposition of defendants, and 
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that it is a misleading verdict which will not serve to simplify 
crimimtl trials. The Commission found no evidence to suggest 
that the supplemental "guilty but mentally ill" verdict 
substantially addresses the public concerns about the insanity 
defense or improves the criminal justice system.46 

The Commission exposed the possible misconception that the 
GBMI verdict guarantees that defendants who receive this verdict will 
receive mental health treatment. Findings of the Commission indicate 
that mental health services are no more readily available for those 
found "guilty but mentally ill" than for other convicted felons.47 It 
noted: 

[T]he "guilty but mentally ill" verdict does not ensure in any way 
that persons found guilty under it, as opposed to persons found 
simply guilty, will be treated any differently when the trial is 
over. If persons convicted under either statute are treated the 
same in terms of disposition, we have developed different verdicts 
without any distinction. This may further mislead juries into 
believing that a "guilty but mentally ill" verdict will somehow 
insure treatment and at the same time protect the community.48 

Both the American Psychiatric Association (AP A) and the Ameri­
can Bar Association (ABA) opposed the GBMI formulation. The APA 
opposed adoption of a GEMI verdict in their December 1982 statement 
on the insanity defense approved by their Board of Trustees as official 
policy. 

The "guil ty bu t men tall y ill" plea may cause im portan t moral, 
legal, psychiatric, and pragmatic problems to receive a white 
wash without fundamental progress being made. We note that 
under conventional sentencing procedures already in place, 
judges may presently order treatment for mental health offenders 
in need of it. Furthermore, a jury verdict is an awkward device for 
making dispositional decisions concerning a person's need for 
mental health treatment.49 

At its midyear meeting in New Orleans in February 1983, the ABA 
adopted three recommendations on the insanity defense submitted 
jointly by the Standing Committee on Association Standards for 
Criminal Justice and the Commission on the Mentally Disabled. 
Recommendation 3 was that the ABA oppose the "enactment of statu.tes 
which supplant or supplement the verdict of 'Not Guilty by Reason of 
Insanity' with an alternative verdict of 'Guilty But Mentally 111.'" 

[T]he "guilty but mentally ill" verdict offers no help in the 
difficult question of assessing a defendant's criminal 
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responsibility. This determination in insanity cases is essentially 
a moral judgment. If in fact the defendant is so mentally diseased 
or defective as to be not criminally responsible for the offending 
act, it would be morally obtuse to assign criminal 
liability .... [T]he "guilty but mentally ill" verdict also lacks 
utility in the forward-looking determination regarding 
disposition. Guilty defendants should be found guilty. Disposition 
questions, including questions concerning appropriate form of 
correctional treatment, should be handled by the sentencing 
tribunal and by correctional authorities. Enlightened societal self­
interest suggests that all felony convicts should receive 
professional mental health and men~al retardation screening and 
that, whenever indicated, those convicts should receive mental 
health therapy. Identifying convicts in need of such treatment or 
habilitation and following up that identification process with 
actual treatment has nothing to do with the form of the verdict.50 

Unfortunately, except for the recently completed study in Michi­
gan, data on the use and consequences of GBMI verdicts are not readily 
available. The fact that very little has been documented about the use 
and results of the GBMI plea and verdict, however, is hardly surprising 
in view of the dearth of empirical data about the insanity defense 
generally.51 

Perhaps implicit in all the points of contention about the GBMI 
verdict is the question of whether the alternative verdict presents a real 
alternative to the insanity defense or whether it is a hasty reaction to 
bad publicity. In the final analysis, questions about the GBMI verdict 
can only be resolved by a comprehensive investigation of the pertinent 
issues, the careful collection of information, and complete data analysis. 

MODIFICATIONS OF THE INSANITY DEFENSE 

After nearly a year of heated debate, a consensus seems to be 
emerging among scholars and professionals alike that the more radical 
measures of rectifying the perceived difficulties with insanity defense 
laws-abolition of the insanity defense or the adoption of an alter­
native verdict-should be abandoned and a more moderate approach 
taken.52 The moderate approach involves retention of an affirmative 
defense of-insanity with some substantive and procedural modifications 
limiting its scope. In this section, we will discuss those remaining issues 
central to the current insanity defense debate that are relevant to this 
approach-the standards for insanity, burden of proof, expert testi­
mony, and dispositions. 
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We assume, as do other writers,53 that thegul£ between theory and 
practice in mental health law is both great and full of inconsistencies. 
Further, we suggest that too much emphasis has been placed on 
substantive changes in the law rather than practical changes. As has 
been argued by Professors Morris and Hawkins in their book, The 
Honest Politician :s Guide to Crime Control, "[r livers of ink, mountains of 
printers' lead, and forests of paper have [already] been expended on an 
issue [insanity 1 that is surely marginal to the chaotic problems of 
effective, rat~onal, and humane prevention and treatment of crime. We 
determinedly insulate ourselves from the realities we are facing."54 
Michael Perlin put it this way: 

In the practice of law, just as in the practice of other professions 
or trades, it is often the mores and customs which deserve the 
attention usually paid to the written rules of substance and 
procedure. Although thousands of words are written about the 
subtle points of a significant court decision or statutory revision, 
usually limited analysis is given to what can be termed the 
"socialization of the law."55 

.. Despit~ evidence that major substantive changes in involuntary 
CIvIl commItment laws have had little impact on actual practice 
policymakers, at the insistence of legal and mental health scholars ar~ 
still focusing on effecting changes in substantive law.55 Whether their 
energies would be more productively spent on the direct improvement of 
the practice, customs, and mores involved in the implementation of 
existing laws is debatable. Policymakers should at least be encouraged 
~o fas~ion fair and workable rules and procedures in those aspects of the 
InSanIty defense most likely to yield actual improvements in the 
manner in which mentally disturbed offenders are handled. 

Standards and Burdens 
In February 1983, the American Bar Association (ABA) endorsed a 

standa~d for insanity which is acceptable, in principle, to several 
professlOnal groups, including the American Psychiatric Association 
the .American Psychological Association, and the Mental Health La~ 
ProJec~,57 and was approved by the United States Senate Judiciary 
Com~Ittee.58 The ABA standard eliminates the Hvolitional" prong 
(capaCIty to conform conduct to the requirements of law) but retains 
and modifies the "cognitive" prong (appreciation of wrongfulness) of 
the American Law Institute (ALI) standard.59 

A person is not responsible for criminal conduct if, at the time of 
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such conduct, and as a result of mental disease or defect, that 
person was unable to appreciate the wrongfulness of such 
conduct.60 

The National Commission on the Insanity Defense, convened by 
the National Mental Health Association, acknowledged the ABA 
endorsement of a standard eliminating the volitional element but 
recOin mended instead that a standard include both volitional and 
cognitive elements as does the ALI standard. The Commission stated 
that "those who perceive practical difficulties in the volitional prong of 
the ALI test have misdirected their attack. The problem in the ALI 
Model Penal Code is not in the volitional element but in placing the 
burden on the prosecution."61 " 

The American Psychicatric Association, although endorsIng the 
ABA standard, expressed some doubts about the effect of legislative 
enactments on the standards for insanity. 

While the American Psychiatric Association is not opposed to 
state legislatures (or the U.S. Congress) making statutory 
changes in the language of insanity, we also note that .the ~~act 
wording of the insanity defense has never, through sCIentlfic 
studies or the case approach, been shown to be the major 
determinant of whether a defendant is acquitted by reason of 
insanity. Substantive standards for insanity provide instructions 
for the jury (or other legal decisionmakers) concerning the 17gal 
standard for insanity which a defendant must meet. There IS no 
perfect correlation, however, between legal insanity ~t~ndards 
and psychiatric or mental states that defendants exhIbIt and 
which psychiatrists describe.62 

Finally, the Committee on Legal Issues of the American Psycho­
logical Association has also endorsed the ABA standard in principle. It 
recommended, however, that the ABA change or define the phrase 
"mental disease and defect" in the standard to accommodate mental 
disorders that have a psycholog~cal as well as a physical etiology. 
Further, it recommended that 

any future policy changes in this area be predicated upon the 
results of empirical research that provides a factual base for such 
decisions. For example, we note that the ABA policy deletes the 
phrase "substantial" from the "substantial capacity" component 
of the ALI test on the basis that jurors cannot make this 
judgemental discrimination (Le., substantial versus non­
substantial). It is also assumed that a yes-no decision on the issue 
of the existence of "capacity" is somehow easier for jurors to 
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make and will yield more accurate decisions. Yet no empirical 
data is cited in support of this part of their policy. Similarly no 
research studies are cited to support their deletion of the 
"irresistible impulse" concept from the ALI proposal. Yet the 
ABA policy argues that it is appropriate to take this action since 
mental health professionals cannot discriminate between an 
irresistible impulse and an impulse not resisted.63 

49 

There are those who believe that modifications of the insanity 
standards or tests will have relatively modest results and that the 
words in which the defense is cast have received far more attention than 
deserved.54 Clearly, the significance of any of the competing formula­
tions turns on how the various standards are applied in the courtroom­
whether one will allow more evidence to be presented, mental health 
expert testimony to be more useful, or juries to be less confused. As 
Professor Goldstein observed over fifteen years ago: 

[T]he various tests do not seem very different. As matters now 
stand, identical evidence may be admitted under each of them and 
juries tend to assign much the same meaning to them. Even when 
the words themselves are regarded as different, they come to the 
jury as part of a process of proof and argument which shapes the 
words to the particular case.65 

However, the assumption that a change in the wording of the 
standard for insanity would have little or no effect is clearly no less 
conjectural than to assume the opposite. It may be that, for example, 
such a change would have subtle but significant effects on the 
formulation of the opinions of mental health experts during the pretrial 
mental health evaluations of defendants and, subsequently, the written 
reports and testimony presented by those experts. Or, a change in the 
wording of the standard may alter the arguments by counsel and 
judicial decisions regarding the sufficiency of evidence to raise a jury 
question. Perhaps the safest course for policymakers to take may be, as 
suggested by the American Psychological Association,66 to predicate 
future policy changes on the results of empirical research. 

Similarly, such a course can be suggested to policymakers in 
determining the proper allocation of the burden and quantum of proof in 
insanity cases. This issue received a great deal of attention during the 
trial of John Hinckley, during which the jurors had to decide whether 
the government had proven beyond a reasonable doubt that Hinckley 
was sane at the time of his criminal act. The instructions to the jurors 
defined only insanity, not sanity. Understandably, most observers 
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considered this an awesome task.67 For example, Presidential Counselor 
Edwin l\1eese said, "You couldn't even prove the White House staff sane 
beyond a reasonable doubt. "68 Had the District of Columbia Code been 
used in the Hinckley case instead of the federal rule, Hinckley's 
attorneys would have had the burden of showing by a preponderance of 
the evidence that he was insane at the time of the attempted 
assassination. 

As discussed in the previous chapter, seventeen states and all 
federal jurisdictions require the government to prove a defendant's 
sanity beyond a reasonable doubt, while thirty-two states place the 
burden on the defendant to prove insanity by a preponderance of the 
evidence. Absent constitutional difficulties with placing the burden of 
persuasion on either the government or the defendant once evidence of 
insanity has been introduced,69 the allocation of the burden is a matter 
of public policy. Even though there have been calls for reform of the 
rules governing the allocation of the burden of proof and the proper 
quantum of proof in insanity cases, no clear consensus has emerged on 
this issue. 

The lack of a clear consensus on the burden of proof issue is 
suggested by the conditional formula for allocating the burden of proof 
adopted by the American Bar Association. The formal resolution 
approved by the ABA's House of Delegates in February 1983 stated: 

[I]n jurisidictions utilizing any tests for insanity which focus 
solely on the question of whether the defendant, as a result of 
mental disease or defect, was unable to know, understand, or 
appreciate the wrongfulness of his or her conduct at the time of 
the offense charged, the prosecution should have the burden of 
disproving the defendant's claim of insanity beyond a reasonable 
doubt; and, secondly, that in jurisdictions utilizing the ALI Model 
Penal Code test for insanity the defendant should have the burden 
of proof by a preponderance of the evi'dence.70 

This allocation formula is based upon the ABA's dissatisfaction 
with the "volitional prong" of the ALI standard, which they specifically 
reject, and a preference for a solely cognitive test for insanity. The 
commentary accompanying Standard 7-6.9 contained in the ABA's First 
Tentative Draft, Criminal Justice Mental Health Standards,71 which is 
the ABA's position on the burden of proof issue, states that the shift in 
burden depending on the insanity standard used "is based on the view 
that mistakes in the administration of the insanity defense occur 
primarily when the volitional prong ... [is] employed ... [and] that there 
is ample moral and public policy justification for shifting the burden of 
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such cases to the defendant. "72 Thus, under a narrowed test for insanity 
not including volitional elements, the "risk of error" should remain with 
the prosecution. Shifting the burden to the defendant is allowed, 
however, when an expanded cognitive-volitional test is used. 

While the American Psychiatric Association was "exceedingly 
reluctant" to take a position on the proper allocation of the burden of 
proof in insanity cases, it noted that it did not share the ABA's belief 
that the likely effect of shifting the burden of persuasion to defendants 
would make insanity acquittals more difficult to obtain.73 Another 
group, the National Commission on the Insanity Defense, recommended 
that the defendant should bear the burden of proving insanity by a 
preponderance of the evidence, but presented no basis for this recom­
mendation except that "shifting of the burden to the defendant seems to 
be constitutionally permissible. "74 

In the absence of empirica.l data demonstrating that a shift in the 
burden of proof will result in positive changes in the presentation or 
outcome of insanity cases,75 preoccupation with this substantive aspect 
of the law may be misplaced. Often, the practices and pro­
cedures not expressly provided for by the substantive law make the 
most difference. Such changes in the areas of expert testimony and 
disposition of insanity acquittees might have a far greater impact on the 
way the insanity defense operates than changes in the standards for 
insanity and the burden of persuasion.76 

Mental Health ,Expert Testimony 
The American Bar Association, the American Psychiatric Associ­

ation, the National Mental Health Association, and most professionals 
and scholars agree that, as a general principle, expert mental health 
witnesses should restrict their testimony to the area of their specialized 
knowledge and not offer testimony regarding the ultimate legal issue of 
whether the defendant was legally insane at the time of the alleged act. 
Regardless of the significance of this consensus, the crucial problem of 
how to apply this principle in practice remains. Whether a legislative 
statement affirming the principle, such as that provided in the 
California Penal Code (Section 1027 (c), 1982), will make any difference 
cannot yet be determined.77 

Given a virtual cc)Osensus on the general principle that mental 
health experts should be permitted to testify within limits, the proper 
definition of those permissible limits may best be achieved by direct 
improvements in (1) jury instructions; (2) the appointment and 4ualifi­
cation of experts evaluating, and testifying about, a defendant's mental 
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condition; (3) judicial guidance of mental health experts testifying in 
particular cases; and, finally, (4) the education ~nd training of me~t~l 
health professionals involved in criminal proceedings. For example, It IS 

generally acknowledged that jurors need to be informed about the 
nature and limitation of expert mental health testimony. A useful 
standard for such jury instructions has been developed by the Criminal 
Justice Mental Health Standards Project of the American Bar Associ­
ation's Standing Committee on Association Standards for Criminal 
Justice: 

The court should instruct the jury concerning the functions and 
limitations of mental health and mental retardation professional 
expert testimony .... [T]hese instructions may be given prior to 
the introduction of the expert testimony. The jury should be 
informed that the purpose of such testimony is to identify for the 
trier of fact the clinical factors releyant to the issues of past, 
present, and future mental condition or behavior that are under 
considera tion. 

Jurors also should be informed that they are not asked or expected 
to become experts in psychology or other sciences, and that their 
task is to decide whether the explanation offered by a mental 
health or mental retardation professional is persuasive. In 
evaluating the weight to be given an expert's opinion, the jury 
should consider the qualifications of the witness, the theoretical 
and factual basis for the expert's opinion, and the reasoning 
process by which the information available to the expert was 
utilized to formulate the opinion. In reaching its decision on the 
ultimate questions in the trial, the jury is not bound by the 
opinions of expert witnesses. The testimony of each witness 
should be considered in connection with the other evidence in the 
case and given such weight as the jury believes it is fairly entitled 
to receive.78 

Jurors are not, as Professor Goldstein has noted, "bla.nk s.lates-. to be 
written on by witnesses and counsel, and then moved Inevitably In one 
direction or another by the words of the judge's charge on the insanity 
issues." Jurors will be influenced in their decisions by the "manner of 
men [and women] they are, the attitudes toward crime and insanity 
which they bring with them from the popular culture, [and] the ex~ent 
to which they know the consequences for the defendant and for society 
of the verdict of 'not guilty by reason of insanity.' "79 

With regard to the direct influence judges may exert to improve 
mental health expert testimony, Judge David L. Bazelon has provided 

. 
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ample guidance to his colleagues who wish to clarify for psychiatrists 
and psychologists what is permissible testimony, including the require­
ment of linking specific behavioral observations to clinical diagnoses 
and explaining these links so that the bases of any conclusions by the 
mental health experts are understood by the court.80 Finally, compliance 
with the general principle that mental health expert testimony should 
address questions only in areas of specialized knowledge and should not 
deal with ultimate legal issues can also be achieved by means other than 
legislative enactments. For example, training is provided to psychia­
trists, psychologists, and social workers in Virginia in various areas of 
criminal law and practice, including expert testimony, by the Forensic 
Evaluation Training and Research Center of the Institute of Law, 
Psychiatry & Public Policy at the University of Virginia under a 
contract with the Virginia Department of Mental Health and Mental 
Retardation. The training program consists of six days of instruction at 
the Center's facilities and one day of supervised experience at Central 
State Hospital, in Petersburg, Virginia.81 A full discussion of such 
educational opportunities is beyond the scope of this chapter. The 
standards developed by the Criminal Justice Mental Health Standards 
Project should provide useful guidance to policymakers.82 

Disposition 
The basis of much of the dissatisfaction with the insanity defense 

appears to be the fear that defendants who have been acquitted of 
violent acts by reason of insanity (e.g., murder, rape, or aggravated 
assault) will shortly be free to walk the streets and threaten public 
safety. Though this fear may be largely unfounded-the majority of 
insanity acquittees are confined in mental hospitals for significant 
periods of time83-the question of the proper disposition of insanity 
acquittees seems to turn on the issue of public safety.84 

As discussed earlier, post-acquittal disposition schemes vary, at 
least in theory, along a continuum of increasing restrictiveness. In some 
states, and in the federal system, once the defendant is cleared of all 
criminal charges by reason of insanity, he or she is technically free of 
the criminal justice system. Separate civil commitment proceedings 
must be instituted to retain the insanity acquittee involuntarily. Hence, 
the insanity acquittee is accorded the same protection from further 
state action to deprive him or her of liberty as would be any individual 
who has not committed a crime but who may be seen as mentally ill and 
dangerous. During the decades of the sixties and seventies, when the 
humane and fair treatment of mentally ill persons was a civil rights 
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issue of the first order f this least restrictive scheme was vie~~ by 
many as the only fair and workable way of protecting the legltImate 
interests of liberty and privacy of insanity acquittees. 

The recent Supreme Court decision in Jones v. United StatesB5 

reflects a seemingly growing mood throughout the country that t?e 
government's interest in protecting its citizenry from me?tally.dls­
turbed and dangerous i~divid~als sho~Ild ~aye a mu~h he.avler weIght 
in a balance against the InsanIty acqulttee s Interest In beIng left alone 
after acquittal. The Court held that post-~cquit~al disposit~o~ schemes 
that are close to the extreme end of the dImensIon of restnctIveness­
automatic and indefinite "criminal" commitment of the insanity 
acquittee, no matter what the criminal charge-are not consti.tutionally 
objectionable. Although the decision of the Supreme Court In Jo~es. v. 
United States does not compel states who have adopted less restrIctIve 
disposition schemes to do otherwise, the opinio.n suggest~ a preference 
for very restrictive disposition of insanity acqulttees and IS, at the very 
least, of symbolic value to those who would advocate such schemes. 

In attempting to balance the constitutionallibert~ intc:rest of the 
insanity acquittee and society's interests in protectIng. Itself from 
potentially dangerous persons, policymakers would be WIse to ~t~dy 
statutory schemes in the middle ground bet~een t?e least !"estnctIve 
extreme (provisions for civil commitment of.Ins.anlt~ a.cqu~,tt~es~ an~ 
the most restrictive extreme (the automatIc, IndefInIte cnmlnal 
commitment found constitutionally acceptable by the majority of the 
Supreme Court in Jones v. United State~) . . Su~h a. s~heme ~as 
recommended by the American Bar ASSOCiatIOn s CnmInal JustIce 
Mental Health Project and endorsed by the National Mental Health 
Association: 

(a) Each state should adopt a separate set of special procedures 
("special commitment") for seekin~ the civil commitI?ent?f those 
insanity acquittees who were acqUItted by reason of Insamty of 
felonies involving acts causing or seriously threatening serious 
bodily harm. 

(b) States may seek the civil commitment of insanity acquittees 
who were acquitted of felonies which did not involve acts or . 
threats of serious bodily harm, or of misdemeanors, only by usmg 
those procedures ("general commitment") used for the civil 
commitment of persons outside the criminal justice system, 
provided that those procedures satisfy the requirements of due 
process of law.86 
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This general statutory scheme, i.e., "special commitment" of those 
acquittees who were charged with serious, violent crimes, and "general 
commitment" of those acquitted of lesser crimes, balances the need for 
community protection with the acquittee's interest in due process. As a 
general dispositional framework, it overcomes the major difficulties 
inherent in alternative schemes lying on either ex.treme of the 
restrictiveness dimension. 

However, this general scheme provides only the contours of a 
dispositional framework. Important questions remain to be addressed. 
For example, should all acquittees, regardless of the seriousness of the 
act committed by them, be automatically evaluated for present mental 
illness and dangerousness following acquittal? What should be the 
scope of the "special commitment?" What should be the substantive 
criteria, and the allocation and quantum of proof under the "special 
commitment" procedures? What should be the nature and timing of the 
commitment hearings? Should the criminal court, a civil court, or a 
quasi-judicial administrative board have jurisdiction over release or 
outpatient treatment procedures? Should there be any differences in the 
conditions of confinement between acquittees committed under the 
"general" and "special" procedures? How much discretion should 
mental health professionals have in release decisions? What should be 
the maximum duration of commitment orders? 

Full exploration of these and other important questions is beyond 
the scope of this guidebook. They are addressed, however, within the 
general statutory framework outlined above, by Standards 7-7.1 through 
7-7.11 and accompanying commentary drafted by the Task Force on 
Civil Commitment of Insanity Acquittees of the Criminal Justice 
Mental Health Standards Project.S7 These standards recognize that just 
and practical disposition procedures must (a) provide the public with 
reassurance that persons who have committed violent acts will not be 
automatically returned to the community; (b) afford the insanity 
acquittee due process of law; and (c) provide sufficient flexibility to 
fashion a variety of treatment and care programs for insanity acquittees. 
The standards and their accompanying commentary are recommended 
to policymakers. 
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Notes to 
Chapter 3 

1. The mens rea approach or "mens 
rea limitation" theory would limit the 
significance of mental impairment to the 
specific mental state, or mens rea, which 
is an element of the offense. Mental 
disturbance would not be an independent 
defense. See Chapter 2 for a brief intro­
duction to the mens rea approach. 

2. State v. Strasbourg, 110 P. 1020 
(Wash. 1910); Sinclair v. State, 132 So. 
581 (Miss. 1931); State v. Lange, 123 So. 
639 (La. 1929). See also Chapter 2, Aboli­
tion of the Insanity Defense. 

3. A. L. Halpern, "Elimination of the 
exculpatory insanity rule: A modern soci­
etal need," in R. Sadoff (ed.), Psychiatric 
clinics in North America: Special Issue 
on forensic psychiatry (Philadelphia: 
W. B. Saunders, 1983). 

4. The mens rea approach is an "abo-
. lition" of the insanity defense in the 
sense that it eliminates the special affirm­
ative defense of insanity. Although in­
sanity is not applied as an independent, 
exculpatory doctrine, evidence of mental 
disturbance to negate the mental compo­
nent of the crime is permitted in Montana 
and Idaho, where the mens 1'ea approach 
is a matter of law. 

5. American Bar Association Stand­
ing Committee on Association Standards 
for Criminal Justice, "Standard 7-6.1. 
The defense of insanity." First tentative 
draft, criminal justice mental health stan­
dards 260-273 (Washington, D.C.: Ameri­
can Bar Association, July 1983) (herein­
after cited as ABA Standards). This 
standard reflects the American Bar As­
sociation's policy supporting retention of 
an independent insanity defense. 

6. Id., at 262-63 (emphasis in original; 
text in brackets added). 

7. See N. Morris, Madness and crim­
inallaw 76 (Chicago: University of Chi­
cago Press, 1982). See also the statements 
and supporting information provided 
during the Senate hearings on the insan­
ity defense by William A. Carnahan, a 
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insanity defense, and Abraham L. Hal­
pern, a prominent forensic psychiatrist; 
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Sess., on S.818, S.1106, S.1558, S.2669, 
S.2672, S.2678, S.2745, and S.2780, 
July 19,28, and August 2, 4,1982 (herein­
after cited as Congressional Hearings, 
Volume 2),283-413. 

8. See J,H. Maynard (Montana Assis­
tant Attorney General), Testimony before 
the Criminal1ustice Subcommittee, U.S. 
Senate Judiciary Committee, March 17, 
1983. 

9. See R. J, Bonnie, "The moral basis 
of the insanity defense." 69 American 
Bar Association Journal 194 (1983); 
R. J. Bonnie, Congressional Hearings, 
Volume 2, supra note 7 at 255-82; see also 
Goldstein, The insanity defense (New 
Haven: YaJe University Press, 1967), at 
213. 

10. Bonnie, American Bar Association 
Journal, id., at 194. 

11. See generally Morris, Carnahan, 
and Halpern, supra, note 7. 

12. Morris, supra, note 7, at 61 (footnote 
omitted). 

13. Id., at 65. 
14. Letter to John Greacen, National 

Center for State Courts, August 23,1983. 
15. Mont. Code Ann. §§ 46-14-311 and 

46-14-312. 
16. See Bonnie, Congressional Hearings, 

Volume 2, supra, note 7, at 280-81; see also 
Bonnie, American Bar Association Jour­
nal, supra, note 9. 

17. See, for example, Bonnie, American 
Bar Association Journal, supra, note 9, at 
195-96, using the case of Joy Baker; 
N. Morris, "Psychiatry and the dan­
gerous criminal," 41 Southern California 
Law Review 514, 521 (1968), using the 
Hadfield case heard in England in 1800 
(27 Howell 1281); and the statement of 
State Senator Thomas E. Towe of Mon-
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tana (see Chapter 2, note 13) using the 
"San Juan Hill" case which became quite 
famous in Montana during the legislative 
deliberations over the bill to abolish the 
insanity defense. 

18. Limiting the insanity defense: Hear­
ings before the Subcomm. on Criminal 
Law of the Comm. on the Judiciary, 97th 
Cong., 2nd Sess., on S.818, S.1106, S.1558, 
S.2658, and S.2669, June 24,30, and July 
14, 1982 (hereinafter cited as Congres­
sional Hearings, Volume 1) at 309. 
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cations for the "mental" aspect of a wide 
variety of offenses, not only those involv­
ing claims of mental aberration, courts 
may be very reluctant to go beyond the 
technical parameters of mens rea as pre­
scribed by law. This, of course, assumes 
that there is little ambiguity in ascertain­
ing what, if any, state of mind is statu­
torily required for a particular crime-an 
assumption that cannot easily be made; 
see W. R. LaFave and A. W. Scott, 
A handbook on criminal law (St. Paul, 
Minn.: West Publishing Co., 1972), at 
191-95. 

20. Absent the availability of an inde­
pendent defense of insanity, attorneys 
may also look for opportunities to intro­
duce evidence of mental impairment that 
is relevant to aspects of an offense other 
than mens rea, e.g., "voluntariness" and 
"compUlsion." In Montana, for example, 
it is conceivable that although mental 
disorder did not prevent a defendant 
from acting knowingly or purposefully, it 
did prevent him or her from acting volun­
tarily or caused a compulsion to commit 
an offense.J, MacMaster, staff attorney, 
Montana Legislative Council, letter dated 
October 5, 1983. 

On the other hand, claims of mental 
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Montana and Idaho simply because the 
elimination of the insanity defense in 
those states removed the pressure on 
court-appointed counsel and public de­
fenders to raise all credible defenses lest 
they be subject to malpractice suits. 
That is, since insanity is no longer a 
statutory defense, failure to raise it, 
except as an issue of intent, cannot be 
considered malpractice. Thus, at a prag­
matic level, the opportunities for claims 
of mental impairment may be reduced 
under the mens rea approach. C. F. Bian­
chi, Administrative Director of Idaho 
Courts, memorandum dated October 3, 
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at 283-84. 
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ished responsibility doctrine has been 
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capacity to premeditate-a required ele­
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Chapter 4 
CONCLUSIONS 

Although the debate regarding how best to judge and care for 
mentally disturbed offenders is likely to continue, several tentative 
conclusions can be drawn as the tide of public indignation over the 
insanity defense slowly recedes from the crest it reached in the 
aftermath of the Hinckley trial. 

First, insanity as an independent, exculpatory doctrine seems to 
have survived the latest attack. For the present, the insanity defense 
appears to be relatively safe from abolition in federal jurisdictions and in 
the forty-eight states that provide for the defense. 

Second, early signals from Michigan, Indiana, Illinois, and Con­
necticut indicate that the "guilty but mentally ill" plea and verdict may 
not be living up to its promise as a viable alternative to the perceived 
difficulties with the administration and consequences of the insanity 
defense. Yet, ironically, this new verdict may have the beneficial side­
effect of highlighting the inadequacies of the mental health treatment 
and care provided in our jails and prisons to all mentally disordered 
offenders, not just those who introduced insanity defenses. l 

Third, public policymakers, scholars, and the public at large seem 
to be in accord in their preference for special dispositional schemes that 
(a) assure society adequate protection from insanity acquittees' potential 
violent acts and (b) provide that treatment and care be given to these 
individuals in secure settings. 

Fourth, the depiction of mental health expert testimony in insanity 
cases as "a three-ring circus in which the lawyers are the ringmasters 
and the psychiatric witnesses are the clowns"2 appears to be an 
overblown caricature drawn from unusually complex and controversial 
cases highlighted by media hyperbole. Psychiatrists and psychologists 

63 

:~ •. ' 
;, 
I 
1 

: 
I 
i 
1 
! 

. { 

: I 

I 
I 
! 
t 

I I . 

" \ 
"I 
~ 
~ 



......-
Ii' 
ii 

\ 

- --- -~~--~~-

64 THE INSANITY DEFENSE fu~D ITS ALTERNATIVES 

are not likely to be ousted from courtrooms, and the usefulness of their 
testimony promises to be improved by better-prepared mental health 
experts and better-informed juries. . . . 

Finally, the proper wording of the insanIty de~ense IS lIkely to 
continue to receive the attention of legal scholars, WIth no consensus 
in sight. 

As a modern society we distinguish ourselves from our ancestors 
by deliberately conceiving, planning, and implementing proJ~ts d~­
signed to improve our social systems. At our best,. we are an ~xpen­
menting society"3 wherein policy is tested by e~pe~lenc~ and ~lded ?Y 
results and social reform follows a course beginning WIth the Identifi­
cation ~f a social problem, which leads to innovation and experimenta­
tion, followed by demonstration of promising solutions, widespread 
implementation, and ultimately, the institutionalization of reform: Yet, 
public policy makers often make decisions unguided by past expen~nce 
or without assurance that their actions will produce the deSIred 
solutions. The most important conclusion that clearly emerges from the 
foregoing analysis of the proposed reforms in the insanity defense is 
that public policies regarding the insanity defense have generally not 
been guided by experience and the results of experi.mentation. . 

No doubt, citizens will continue to press pohcymakers to declde 
how best to deal with social problems, and it is likely that policymakers 
will often feel compelled to take action unguided by experience and 
experiment. Sometimes, because the call to "do something" is urgent, it 
may do no good to urge restraint. However, although public con~ern 
about how best to handle mentally disturbed offenders certaInly 
remains at a high level,4 the public pressure to do something about the 
insanity defense, in our view, is not what it was immediately after the 
Hinckley verdict. Today, in the area of mental health and the law, the 
perfect opportunity exists to realize the experimenting society envis-
ioned by Justice Brandeis in 1932. . 

We strongly urge policymakers to encourage the creatIOn of 
mechanisms whereby both the positive and negative consequences of 
the various policy actions taken in regard to the insanity defense (e.g., 
abolition in Montana and Idaho, enactments of a "guilty but mentally 
ill" verdict in at least twelve states, and a different dispositional scheme 
for insanity acquittees) can be unambiguously deterrnined. Research is 
recommended in the following general areas: 

• The nature (characteristics of the defendants, charge, jury trial 
vs. bench trial, plea bargain, etc.), frequency, and relative 
importance of the antecedents and consequences of the pleas or 
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verdicts of "not guilty by reason of insanity," "guilty and (or but) 
mentally ill," and "not guilty by reason of lack of mental state." 

• The relative effects of various allocations of the burden of proof 
and of "tests" of insanity on pretrial preparations, trial 
presentation (including mental health expert testimony), and trial 
outcomes. 

• The variables affecting the length of confinement in mental 
institutions of insanity acquittees as compared with length of 
confinement of convicted felons. 

• The nature and rate of rehospitalization and recidivism of 
released insanity acquittees compared with those of ex-felons. 

• The extent to which mental health treatment is available for 
insanity acquittees and those defendants receiving other verdicts 
(including "guilty" and "guilty but mentally ill"). 

• The effects of patterns, pressures, and interactions of the various 
parts of mental health laws (i.e., insanity, competency to stand 
trial, sentencing, and involuntary civil commitment) on their 
implementation by law enforcement agencies, the courts, 
corrections, and the mental health systems. 

We echo the call by the National Commission on the Insanity Defense 
for the appropriation of funds for research on the use and operation of 
the insanity defense as it exists today, before any further changes in the 
law. 5 Most of the proposed reforms in the insanity defense have been 
tried in some jurisdictions; it makes sense to evaluate the consequences 
of the actions others have taken before trying to take the same actions 
ourselves. One can only speculate whether Connecticut's brief experi­
ment with the "guilty but not criminally responsible" verdict would 
have been initiated had the consequences of Michigan's, Indiana's and 
lllinois's experience with the new verdict been known.6 

Developments other than research per se are also recommended. In 
our view, the Congressional hearings on the insanity defense made it 
painfully clear that social science research in this area must merge not 
only with the decision-making processes of policymakers but also with 
the ways in which the courts and law enforcement agencies normally 
monitor the operation and consequences of the criminal justice process. 
Sadly, the recent debate on abolition of the insanity defense took place in 
the almost total absence of empirical data from Montana and Idaho, the 
two states willing to experiment with abolition. Regardless of federal 
and state appropriations for research, we strongly recommend that the 
criminal justice and mental health systems, especially in those states 
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with particularly innovative insanity defenses or alternatives, develop 
the capability of collecting empirical data. Without such capability, 
research will most likely be prohibited by cost and be viewed by 
policymakers as an "extravagant option."7 

H the current debate on the insanity defense has forced us to 
examine critically the soundness of the manner in which our criminal 
justice system deals with mentally disturbed offenders, and to be open 
to experimentation, it will have had some benefits. H it spurs the 
development of mechanisms to try possible solutions to sticky problems, 
to look at the intended outcomes of these solutions in a hard-headed 
fashion, and to learn from our mistakes, we will have mastered a 
valuable historical lesson. 
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BIBLIOGRAPHY 
Introduction 

We have been selective in the path followed in this guidebook. 
Obviously, there are many philosophical, historical, and legal perspec­
tives on the insanity defense that are not illuminated by this slim 
volume. Even if it were possible to present a comprehensive picture, the 
guidebook would be many times its present size. The following 
discussion should aid those readers seeking a deeper inquiry into 
specific topics or a broader view of the insanity defense and its 
alternatives than is presented here. 

This guidebook barely touches upon the burgeoning scholarly and 
popular literature developed on the insanity defense. A comprehensive 
bibliography would include both published decisions by the courts and 
state and federal statutes, in addition to literature in journals, law 
reviews, textbooks, monographs, and popular periodicals. Here we shall 
touch upon selected recent literature bearing on the topics covered in 
the guidebook and the insanity defense in general. Complete citations 
will be found in the Bibliography. 

IN GENERAL 
An excellent, although somewhat dated, review of selected cases 

and readings on the insanity defense can be found in Alexander D. 
Brooks's 1974 legal casebook, Law, psychiatry and the mental h:J(tlth 
system, and its 1980 Supplement. Walter Bromberg, a psychiatrist, 
provides a very helpful review of landmark cases of psychiatric interest 
as well as a bibliographic essay in The uses of psychiatry in the law (1979). 
A psychologist, Robert Buckhout, in a 1981 article in Social Action & the 
Law, provides an annotated bibliography of no fewer than thirty 
textbooks in the area of psychology and the law, most of which have 
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been published within the last five years. Donald Hermann's The 
insanity defense (1983) is one of the more recent works published in this 
area. It provides not only an extensive bibliography but also a thorough 
review of the significance of the defense, its theoretical basis, and an 
account of its historical origins fromJudeo-Christian traditions to more 
recent developments in Anglo-American jurisprudence. No doubt, 
another bookshelf full of recent writings that bear upon the general 
topic of the insanity defense could be added to these sources. 

The reader who wishes to work backwards from the most current 
writings on the insanity defense may do well to refer to recent volumes 
of the Mental Disability Law Reporter. The Reporter, published bimonthly 
by the American Bar Association's Commission on the Mentally 
Disabled, is widely considered to be a most useful and up-to-date refer­
ence tool in the rapidly changing area of mental health law. Its handy 
subject-key to current legislation and case law provides easy access to 
specific sub-areas of the insanity defense issue (e.g., the "guilty but 
mentally ill" verdict). 

REFORM ISSUES 
Increasing public debate has produced an excellent source of 

literature on key reform issues. For a general overview of the issues 
being debated, the current positions .of the professional groups most 
likely to be affected by reform should be consulted. These may be found 
in "The Insanity Defense, ABA and APA Proposals for Change," in the 
Mental Disability Law Reporter (1983); "The Insanity Defense in 
Criminal Trials and Limitations of Psychiatric Testimony," Report of 
the Board of Trustees, American Medical Association (1983); and "More 
on Insanity Reform," 3 Newsletter 8, Division of Psychology and Law, 
American Psychological Association (1983). Also highly recommended 
are the First Tentative Draft Criminal Justice Mental Health Standards, 
completed in July 1983 by the American Bar Association's Standing 
Committee on Association Standards for Criminal Justice, Criminal 
Justice Mental Health Standards; and Myths & realities: A report of the 
National Commission on the Insanity Defense published by the National 
Mental Health Association (1983). The former represents a rich 
resource for those interested in exploring policy alternatives germane to 
the insanity defense and related dispositional issues; the latter is 
recommended for its readable, straightforward discussion of reform 
issues, its analyses and recommendations. 

The extensive periodical literature dealing with the insanity 
defense reflects the growing public debate over its reform. Norval 
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Morris's "The Criminal Responsibility of the Mentally Ill," in the 
Syracuse Law Review (1982) and James Wickham's "Insanity is Alive 
and Well in Idaho," in The Advocate (1982) offer justification and 
support for the abolitionist position. The tenor of Wickham's article is 
aimed at policymakers, while Morris provides an excellent theoretical 
inquiry. On the other side, Richard]. Bonnie argues convincingly for the 
retention of the insanity defense in "The Moral Basis of the Insanity 
Defense," in the American Bar Association Journal (1983). 

The growing popularity of the "guilty but mentally ill" verdict has 
spurred intense discussion about its merits. A recommended article is 
Scott Sherman's "Guilty But Mentally Ill: A Retreat from the Insanity 
Defense," in American Journal of Law and Medicine (1981). The 
University of Michigan Journal of Law Reform has published two 
informative articles describing Michigan's experience with the alter­
native verdict: Gare Smith's and James Hall's "Evaluating Michigan's 
Guilty But Mentally III Verdict: An Empirical Study" (1982); and 
Comment, "The Constitutionality of Michigan's Guilty But l\1entally 
III Verdict" (1978). 

A number of recent writings express views on the insanity defense 
from various perspectives. A prominent jurist, Irving Kaufman, author 
of the opinion in United States v. Freeman (1966), which established the 
ALI standard for the insanity defense in the United States Court of 
Appeals for the Second Circuit (New York, Connecticut, and Vermont), 
discusses the defense in a New York Times Magazine article (1982). The 
viewpoint of attorneys whose duty it is to prosecute insanity plea cases 
is expressed in the Spring 1982 issue of the National District Attorneys 
Association's The Prosecutor, which features a symposium on the 
insanity defense dealing with a variety of issues, such as the permissible 
limits of psychiatric testimony and the proper disposition of insanity 
acquittees. A recent edition of the Reader's Digest (March 1983) contains 
an article by Jack andJoAnn Hinckley, parents of John W. Hinckley,Jr., 
which gives an intensely personal view of the insanity defense. A recent 
book by WilliamJ. Winslade and Judith Wilson Ross, The insanity plea: 
The uses and abuses of the insanity defense (1983), describes seven 
prominent cases in which psychiatric evidence was introduced, includ·· 
ing the trial of John Hinckley. Based on trial transcripts and judicial 
opinions, it offers a unique analysis, through the eyes of a juror, of the 
need for insanity defense reform. Martin Lubin's book, Goodguys, bad 
guys (1982), discloses the practical aspects of working in the mental 
health/criminal justice system through the eyes of a former forensic 
psychiatrist at New York's Bellevue Hospital. It includes his personal 
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account of the "Son of Sam" investigation and trial, in which he served 
as an expert consultant. Finally, Madness and the criminal law (1982), by 
Norval Morris, in addition to expressing one prominent scholar's 
recommendations for legislative reform, presents a unique fictionalized 
account of a "brothel boy" in Burma which dramatizes the relationship 
between moral and criminal guilt. 

Perhaps the best source for a representative view of the wide range 
of opinions held by leading scholars and practitioners on the issue of 
insanity defense reform is available in the compiled testimonies 
presented to the U,S. SenateJudiciary Committee and Subcommittee on 
insanity defense reform: Limiting the insanity defense: Hearings before 
the Subcommittee on Crimi1'1al Law of the Committee on the judiciary, 
97th Cong., 2nd Sess.; and The insanity defense: Hearings before the 
Committee on thejudiciary, 97th Cong., 2nd Sess. 

LEGISlATION 
The most comprehensi've survey of current legislation in the 

insanity def\~nse area can be found in S. Jan Brakel's The mentally 
disabled and lhe law (3rd ed., in press). Brakel's survey contains helpful 
tables providing a state-by-state summary of legislative provisions for 
the various components of the insanity defense. Although some'what 
dated, Grant H, Morris's The insanity defenSE: A blueprintfor legislative 
reform (1975) contains a number of helpful appendices referencing 
legislation, court rulings, and literature, which are delineated by state 
and according to the various components of the insanity defense and the 
principle of diminished capacity. A more recent work, Mentally 
disordered offenders, edited by John Monahan and Henry Steadman, 
offers a comprehensive social science and legal analysis of a number of 
controversial topics in criminal justice, including the insanity defense. 
It includes an article, "A Compendium of United States Statutes on 
Mentally Disordered Offenders," by Robert]. Favole, which includes a 
survey of the statutes of the fifty state and federal jurisdictions high­
lighting their treatment of the various insanity defense topics. Finally, 
two recent statutory reviews may be helpful to the reader: Cynthia 
Hagan's 1982 review of recent statutory changes, appearing in the 
journal of Legal Medicine (1982); and a Note in the Harvard Law Review 
(1982), which surveys statutes providing commitment following insanity 
acquittals. 

The following bibliography lists literature in journals, law reviews, 
monographs, popular periodicals, textbooks, court rulings, and statutes; 
it includes but is not limited to sources referenced in the text and 
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consulted in the prep~ration of this monograph. With a few exceptions, 
most of the wo~ks cIted were published after 1975. Because of the 
abun.da.nce of lIterature dealing with the insanity defense and 
the l!mlte~ scope of this work, 1975 was se!ected as a convenient 
startmg pomt. 
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Guilty but insane verdict, in Maryland, broadening of, 8 allocation of, 17-18,49-51 Curran, WilliamJ., 18,29 f' 29-30 Insanityacquittees Dangerousness, and disposition of ! research needed about, 65 
I Guilty but mentally ill verdict, 33 disposition of. See Disposition of and automatic commitment to insanity acquittees, 25, 26, 53-55 

I achievement of intent of, 42-43, 63 insanityacquittees institution, 24, 25, 26 Davis v. United States, 17,27 
and National Commission on Insanity hospitalization of, research needed Defendant, disposition of. See J federal law and, 17-18 i Defense, 44-45 about, 60-61, 65 i 

in Hinckley case, 49-50 Disposition of insanity acquittees 
t arguments against, 43-46 mental health treatment of, research in involuntary civil commitment, 26 Deterrence, in criminal law, and moral ! arguments in favor of, 42-43 needed about, 65 } inJones v. United States, 24-26 culpability, 5 j costs incurred with, 44 rehospitalization and recidivism of, r California, legislation on mental health Diminished capacity doctrine, 57-58 I disposition of defendant in, 60-61, 62 research needed about, 65 Disposition of insanity acquittees, 22-26 /' expert testimony in, 20 
I empirical data on, 46 Insanity defense. See also Not guilty by Carnahan, William A., 56 American Bar Association standards 
I' implications of, 21 reason of insanity ! Cognition for, 54, 55 , 

in Michigan, 21-22,43 abolition of, 12-14,33 
\ 

1 
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The National Center for State Courts 

The National Center for State Courts is a nonprofit organization 
dedicated to the modernization of court operations and the improvement 
of justice at the state and local level throughout th€ country. It functions 
as an extension of the state court systems, working for them at their 
direction and providing for them an effective voice in matters of 
national importance. 

In carrying out its purpose, the National Center acts as a focal point 
for state judicial reform, serves as a catalyst for setting and implement­
ing standards of fair and expeditious judicial administration, and finds 
and disseminates answers to the problems of state judicial systems. In 
sum, the National Center provides the means ~or reinvesti~~ in all 
states the profits gained from judicial advances in any state. 
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Dorothy T. Beasley,]udge, State Court 
of Fulton County, Georgia 

George C. Berry,Judge, Probate Division 
of the Circuit Court, Missouri 

Robert C. Broomfield, Presiding Judge, 
Superior Court of Maricopa County, 
Arizona 

Mercedes F. Deiz,Judge, Circuit Court 
of Multnomah County, Oregon 

Haliburton Fales, 2d, White &. Case, 
New York City 

William H. D. Fones, Chief]ustice, 
Supreme Court of Tennessee 

Vernon M. Geddy, Jr. 
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Williamsburg, Virginia 

Edward F. Hennessey, Chief]ustice, 
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Edward B. McConnell, Executive 
Director, National Center for 
State Courts 

John T. Racanelli, Presiding Justice, 
California Court of Appeal, 
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