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98T CONGRESS SENATE ‘ { " REPORT
1st Session A ' ‘ No. 98-251

ESTABLISHING CONSTITUTIONAL PROéEDURES FOR
THE IMPOSITION OF CAPITAL PUNISHMENT

SEPTEMBER 29 (legislative day, SEPTEMBER 26), 1983.—Ordered to be printed
; }\
N

Mr. 'fHURMOND, from the Commitfee on the J udiciary,
submitted the following-

REPORT
together with ‘
MINORITY VIEWS

[To accompany S. 17651 . e
The Committee on the Judiciary, to which was referred the bill
S. 1765) to establish constitutional procedures for the imposition of
the sentence of death, and for other purposes, having considered the
same, reports favorably thereon without amendment and recommends
that the bill do pass. :

GENERAL STATEMENT AND HISTORY OF THE BILL |

S. 1765 was introduced by Senator Thurmond on August 4, 1983 and
immediately referred to, and reported by, the Committee on the Ju-
diciary;! The bill is drafted to establish a Federal procedure for Fed-
eral capital pffenses which will meet the constitutional requirements
enunciated by the Supreme Court fpr the imposition of the death pen-
alty. In the 98th Congress, substantially the same provisions were pro-
posed in 8. 538, introduced by Senator Thurmond on February 22,
1983, and title X of S. 829, part of an omnibus bill introduced on
March 16, 1983, by Senators Thurmond and Laxalt at the request of
the administration. At the time S. 538 was introduced, Senator Thur-
mond observed ; 2 e

17The Committee ordered the text of 8. 1765 reported to the Senate as an orlglnnl' bill
on July 26, 1983. Since an original bill. may not be reported with cosponsors, the text of

the .bill approved by the Committee was slmultaneouslg introduced, referred to Committee,
0

-and;reported (8. 1765), Original cosponsors were Senators Laxalt, DeConeini, Hatch, Garx,
Helmsg, 8impson, Trible, Zoringky, Grassley, East, Specter, and Domeniel, = - s
2129 Cong. Rec, 8 1408-8 1409 (February 22, 1983 (daily ed.)). See also, remazks of
Senator DeConcini on capital punishment,” 128 Cong. Rec. 8 161 (January 15, 1981
(dnily ed.)). OR TR s - < |
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- T submit that not only is capital punishment an appro-
_priate penalty under the Eighth Amendment of the Con-
stitution, it 1s also an appropriate penalty as a matter of
legislative policy. * * * |TT]he primary responsibility of soc-
iety is the protection of its members so they may live out
their lives in peace and safety. * * * [P]eople who com-
mit [especially vicious and heinous murders] * * * have
forfeited their own right to life. Every legislator, prosecu-
tor, and court in this land should make the clearest statement
that such inhuman tonduct must not and will not be toler-
ated and that the lives of those who choose to perpetrate such
violence will be swiftly and certainly taken from them. No
lesser penalty will suffice.

The issue of capital punishment is not new to the Committee on
the Judiciary this Congress. The Subcommittee on Criminal Laws
and Procedures of this Committee held hearings in March and July
1968 on a bill to abolish the death penalty for Federal offenses.® In
1972, the United States Supreme Court in Furman v. Georgia} in
effect, made the death penalty provisions in Federal and State law
inoperative by holding that because of the unlimiied discretion given
to the judge and jury under the then existing statutes the death pen-
alty had come to be imposed so arbitrarily and capricicusly as to con-
stitute cruel and unusual punishment in violation of the Eighth
Amendment. At the time of the Furman decision, Federal law author-
ized the death penalty for six categories of offenses: espionage, trea-
son, first degree murder, felony-murder, rape, and kidnaping (when
the victim was not liberated unharmed and when the kidnaping was
committed during a bank robbery.’

The challenge set by the Court for the United States Congress (and
the State legislatures) was not so much one of specifying those of-
fenses for which the death penalty should be authorized—Federal law,
as noted above, already did this—but one of designing a procedure and
establishing criteria for imposition of the death penalty that would
bring the “arbitrary and capricious” result flowing from unfettered
discretion within constitutionally tolerable bounds.

As a result of the Furman decision, Senator Hruska, joined by the
late Senator McClellan, introduced S. 1401 in the 93d Congress on
March 27, 1973, to provide constitutional procedures and criteria for
imposition of the death penalty for most of the Federal offenses then

! To Abolish the Death Penally, Hearings before the Subcommittee on Criminal Laws
zéndB P(rfscgg;xres of the Committee on the Judiciary, United States Senate, 90th Cong., 2d

ess. .

4408 U.8. 238 (1972).

5 See 18 U.8.C. 32-34% (destruction of aircrafi or aircraft facilities and motor vehicles
or motor vehicle facilities where death results) ; 18 U.S.C. 351(a) (murder of a Member
of Congress, a Member of ‘Congress-elect, a Snpreme Court justice, or certain high execu-
tive branech oiiiciaig) ; 18 U.8.C. 351 (b) (kldnaplni a Member of Congress, Member of
Congress-elect, a_Supreme Court Justice, or certain high executive branch officialy, where
death results) ; 18 U.8.C. 794 iesplonage) ; 18 U.8.C. 844 (d), (f), and (1) (explosive
offenses where death resultl%). +,18 U.8.C. 111 (murder in the special maritime and ter-
ritorial jurisdiction of the Urnited States) ; 18 U.8/C. 1114 (murder of specified Federal
officials and employees) ; 18 U.S8.C. 1201 (kidnaping where the victim was not liberated
unharmed) ; 18 U.8.C. 1716 (injurious articles as nonmailable where death resultr) ; 18
U.8.C. 1761 (a) (murder of the President, President-elect, Vice President, the oflicer next
in order of succession to the President, or certain high White House officials) ; 18 U,S.C.
1751(b) (kidnapingof President, Vice President. the officer next in order in. successiori
to the Presidency, where death results) ; 18 U.8.C. 2031 (rape in the special maritime
and territorial jurisdiction of the United States) ; 18 U.8.C. 2881 (treason): 18 U.8.C.
1992 (destruction of trains or train facilities where death results): 18 U.S.C. 2113 (e)
{murder or kidnaping in the course of a bank robbery) ; and 49 U.S.C. 1172 (aireraft hi-
jacking where death results), When the kldnn;gini; section was revised in other respects
in 1972 (Public Law 92-539), the death penalty language was dropped as superfluous in
light of the Furman decision,

3

authorizing the death penalty.® Hearings were held on the legislation

in April, June, and July of 1978.7 On March 1, 1974, the Senate Com-
mittee on the Judiciary reported S. 1401 with amendments ® and the
Senate passed the measure on March 13, 1974, by a vote of 54 to 33.°
'I'he House did not act on the bill.

While & number of bills providing for capital punishment were
introduced in the 94th Congress, action on these measures was de-
ferred until decisions were rendered in a'group of post-Furman cases
pending in the Supreme Court. In 1976, the Supreme Court decided
this group of landmark death penalty cases—Gregg v. Georgia*®
Proffitt v. Florida** Jurek v. Texas,** Woodson v. North Carolina,'®
and Roberts v. Louisiana **—in which the death penalty was held con-
stitutional when imposed under certain procedures and criteria which
guarded against unfettered discretion condemned in Furman, but
which retained the important flexibility to consider the aggravating
and mitigating factors of each case. Mandatory death penalty statutes
were struck down.'s

In 1977, a bill (S. 1382), that reflected the latest decisions by the
Supreme Court, was introduced by the late Senator McClellan and
nineteen cosponsors. The Subcommittee on Criminal Laws and Proce-
dures, following hearings,'¢ reported the bill with minor amendments
to the full Committee. The Committee held additional hearings in
April and May 1978 * primarily to explore the implications with re-
spect to the application of the death penalty to treason and espionage
posed by a June 1977 Supreme Court case holding unconstitutional
the application of the death penalty to the nonfatal rape of an adult
woman.'® The Committee failed to report the measure to the Senate.

In the 96th Congress, Senator DeConcini, joined by Senator Thur-
mond, introduced a bill (S. 114) to enact a constitutional procedure
for imposition of the death penalty similar to the predecessor bills.®
The bill was reported by the Committee on January 17, 1980.2° The
Senate did not consider the measure further.

¢ The bill eliminated the death penalty for rape and limited the penalty in kidnaping
to situations in which death resulted. It should also be noted that both of the massive
bills to reform the Federal criminal laws (S. 1 and S. 1400, 93d Cong., 1st Sess.) con-
tained provisions to meet the constitutioral problems ralsed by Furman.

7 Imposition of Capital Punishment, Hearings before the Subcommittee on Criminal
%utwss and(llz)r_[oé:;zdures of the Committee on the Judiciary, United States Senate, 93d Cong.,

st Sess. .

8 8. Rept. No, 93721, 93d Cong., 2d Sess. (1873).

9120 Cong. Rec. 8 3721 (May 13, 1974 (daily ed.)). It should be noted that similar
responses to the Furman decision were occurring in the State legislatures. By the end of
the 19708, at least 35 State legislatures had enacted new laws attempting to meet the
objections of the Supreme Court by removing the imposition of the death gennlty from the
unguided discretion of the judge and jury. In addition, the United States Congress enacted
antihijacking legislation providing for procedures for imposition of the death penalty for
aireraft hijacking where death results (see section 105 of the Antihijacking Act of 1974,
P.L. 93-366 (August 5, 1974); 49 U;S/C. 1473(c)), but failed to act on general leg-
islation (8. 1401) to cover Federal murder, treason, and espionage.

20498 11,8, 158 (1976).

1428 U, 242 31976 :

13498 1.8, 262 (1976).

13 428 U8, 280 (1976).

14 428 U,S, 325 (1976). ] )

16 Woodson v. North CQarolina, supra, note 13: Roberts v, Louisiana, supra note 14,

16 See To Rstablish Constitutional Procedures Jor the Imposition of Capital Punigh-
ment, Hearing before the Subcommittee on Criminal Laws ond Procedures of the Com-
mittee on the Judiciary, United States Senate, 95th Cong., 1st Sess. (1977).

17 See T'o Establish Rational Oriteria Jor the Imposition of Capital Punishment, Hear-
l(n%s 8b)ef.ore the Committee on the Judiclary, United States Senate, 95th Cong,, 2d Sess.

197

18 Qoker v, Georgia, 483 U.S8. {84, declde_d on June 28, 1977, after the subcommittee

hearings. .
el" Se% 125 Cong. Rec. S 417-8 420 (January 28, 1979 (daily ed.)).

20 §, Rept. No. 96~554, 96th Cong., 2d Sess, (1980).

7 i e ity e e 2
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In the 97th Congress, Senator DeCencini, joined by Senator Thur-
mond, again introduced a capital punishment bill (S. 114) #* and
further hearings were held on the subject.?? The bill was reported to
the Senate by a vote of 13 to 5 on July 1, 1981, but no further action
was taken.

As noted above, this Congress two bills, S. 538 and S. 829, contained
provisions on capital punishment. Further comment on the subject
was received in hearings on S. 829 and related bills,?* with the Commit-
tee ultimately reporting the instant bill on August 4, 1983.

Tar Provisions oF S. 1765, As REPORTED

S. 1765 in this Congress, as were the predecessor bills, is designed to
establish constitutional procedures to guide the discretion of the jury
or judge in determining whether to impose the death penalty. The bill
would create a new chapter 228 in title 18 of the United States Code
made up of seven sections covering the complete procedures to be used
from the initial decision by the government to seek the death penalty
through appeal. It draws primarily on the drafting style of S. 538.

The bill would provide that after a conviction for an offense for
which a penalty of death is authorized, the court must hold a separate
hearing on whether to impose the death penalty. The bill would largely
leave unchanged the current law offenses that authorize the imposi-
tion of the death penalty, except that the measure this Congress retains
Sexnator Thurmond’s amendment to S. 114 in the 97th Congress to
provide the death penalty for an affemp? to assassinate the President
and adds Senator Specter’s proposal to punish murder in a Federal
correctional institution by an inmate serving a life term by death or
life imprisonment without parole.?® '

The hearing would normally be before the same jury which sat for
trial, or, if both parties agree, before the judge. A fter both sides have
an opportunity to present all relevant information, the jury or judge
would make special findings as to whether the statutory requirements
for imposition of the death penalty are met. Procedurally, this would
require the factfinder to determine the existence of statutory aggravat-
Ing and mitigating factors as a basis for proceeding to the ultimate
determination of the penalty to be imposed.2¢

A See 127 Cong. Ree. S 161-8S 163 (January 15, 1981 (daily ed.)).

22 Capital Punishment, Hearings before the Committee on the Judiciaryy, United States
Senate, 97th Cong., 1st Sess. (1981).

23§ Rept. No, 97-143, 97th Cong., 1st Sess. (1981).

% The Comprehensive Orime Control Act of 1983, Hearings hefore the Subcommittee on
Criminal Law of the Committee on the Judiclary, United States Senate, 98th Cong,, 1st
Sess, (1983) (statement of the Department of Justice, pp. 95-102; statement of the
American Civil Liberties Union, appendix H).

2 See list of current Federal statutes, supra note 5, indleating that treason, esplonage,
and most Federal homicides now purport to carry the deéath penalty. Several current
Federal offenses enacted or modified after the Furman decision—murder of a foreign
official, an official guest of the United States, or internationally protected person (18
U.S.C. 1116) and kidnaping where death results (18 T7.8.C. 1201)—are charged by the
bill to provide for the death penalty. On the other hand, several current Federal non-
fatal offenses—rape (18 U.8.C. 2041) and kidnaping in the course of a bank robbery

(18 U.8.C. 2113(eg)—ate amended by the bill to eliminate reference to the death penalty,
The provisions to provide the death penalty for an aggravated attempt to assassinate the

President and murder by an inmate serving a 1life term in a Federal correctional facility
are discussed in more detall infra.

26 It should be noted that S. 1765, as introduced and reported In this Congress, makes
it clear that the jury or judge may consider nonstatutory mitigating and aggravating
factors in the ultimate decision on whether to impose the death penalty. This was one of
the characteristicg of the statute unheld in Gregg v. Georgia and later constitutionally
mandated in Lockett v. Ohio, 488 U.S. 586 (1978), with respect to mitigating factors.
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The statutory mitigating factors include such things as the fact that
the defendant was less than eighteen years of age, mental problems or
pressures, substantial duress, and the extent of his involvement in the
offense.?” i '

The aggravating factors vary depending on whether the offense is
one relating to treason or espionage, or to murder. Aggravating fac-
tors relating to treason and espionage include a past conviction for an
offense involving treason or espionage, whether the offense created a
grave risk of substantial danger to the national security, and whether
the offense created a grave risk of death to another person.”

With respect to imposition of the death penalty for a homicide, ..,
murder, felony-murder, or accomplice liability, as well as an attempt
to kill the President, the bill provides that a threshold determination
must be made before proceeding to consider other factors relevant to
lmposing the death penalty. If the offense is an attempt to kill the
President, the factfinder must find that actual bodily injury to the
President resulted from the attempt or that the attempt came danger-
ously close to causing the death of the President.® If the offense is a
homicide, the factfinder must find that the defendant (1) intention-
ally killed the victimn; (2) intentionally inflicted serious bodily in-
jury that resulted in the death of the victim; or (3) intentionally par-
ticipated in an act that he knew, or reasonably should have known,
would create a grave risk of death to a person, other than one of the
participants in the offense, and the victim died as a direct result of the
act.®® If the jury or judge fails to find the existence of one of these
threshold criteria, the death penalty cannot be imposed for homicide
or an attempt to kill the President.

Once the applicable threshold factor is found to exist, the statutory
aggravating factors for homicide are relevant as to whether the death
penalty may be imposed. These facters include existence of repeated
serious violent crimes by the defendant, commission of the offense in
an especially heinous, cruel, or depraved manner, or for hire, or against
United States or foreign officials most likely to be the target of as-
sassination, kidnaping, and terrorism.* Language similar to one
of these factors—that the defendant committed the homicide “in an
especially heinous, cruel, or depraved manner”—has been attacked as
unconstitutional for vagueness. In Godfrey v. Georgia* the Supreme
Court noted that such an aggravating circumstance was held not to
be unconstitutional on its face in Gregg, but a majority concluded that
the Georgia Supreme Court had adopted such a broad and vague con-
struction of the language as to violate the Eighth and Fourteenth
Amendments. In reaching this conclusion, the plurality opinion, in-
dicating that torture, aggravated battery, the deliberate prolonging
of suffering, or the serious physical abuse of the victim before in-
flicting death would suffice to narrow thie concept to within constitu-
tional bounds, nevertheless, observed that the killings committed by
Godfrey “cannot be said to have reflected a consciousness materially
more ‘depraved’ than that of any person guilty of murder.” 3

# See proposed 18 U.S.C. 3502 |

28 See proposed 18 U.S.C. 3592 (

2 See proposed 18 17

0 See proposed 18 U

31 See proposed 18

i
2 446 U.S. 420 (1980
. Id, at 429-431, 432,

.S,
.S,
S.
S

.C. 3592(

gt
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The Committee adopts the language “especially heinous, cruel, or de-
praved manner” with these limitations in mind. This aggravating fac-
tor is not intended to be a catch-all concept to be used to impose the
death penalty on any person found guilty of murder. On the other
hand, to the extent that an unusual, extraordinary ydepravity is evi-
denced by the circumstances, such as the execution style killing of a
stranger for the thrill of it or the extended terrorizing of a victim be-
fore execution, the Committee has concluded that it would be constitu-
tional to view the concept of “depravity” as broader than a “novel
physical torture requirement” 3* and intends for it to be so construed
In this measure.

For the offense of treason or espionage, the jury would be required to
determine by unanimous vote whether any statutory mitigating or ag-
gravating factors exist, although it is unnecessary that there be a
unanimous vote on any specific mitigating or aggravating factor if a
majority of the jury finds the existence of such a specific factor.®® If no
aggravating factor is found to exist, the court would impose a sen-
tence, other than death, authorized by law.*® If the jury agrees, as in-
dicated, that at least one aggravating factor exists, the jury by unani-
mous verdict would then determine, in light of all the information,
whether the aggravating factor or factors sufficiently outweigh any
mitigating factor or factors, or, in the absence of any mitigating fac-
tors, whether the aggravating factor or factors alone justify a sentence
of death.®” If the jury finds that the death penalty is justified, the court

is directed to impose a sentence of death.®® -
For homicide offenses, as noted above, the jury must first find by

unanimous verdict that one of the threshold circumstances as specified
in section 3591 (b) or (¢) existed. This suhsection is designed to insure
a certain culpability level on the part of the defendant with respect to
homicide or the attempt on the life of the President of the United
States. If this requirement is not satisfied, the court would impose a
sentence, other than death, authorized by law. However, if this require-
ment is satisfied, the jury must then determine by unanimous vote
whether any of the statutory mitigating or aggravating factors ap-
plicable to homicide exist, although it is unnecessary that there be a
unanimous vote on any specific mitigating or aggravating factor if a
majority of the jury finds the existence of such a specific factor.*® Upon
the failure to find at least one of the aggravating factors, the court
would impose a sentence, other than death, authorized by law.*® On
the other hand, if the jury finds as indicated that at least one of the
aggravating factors exists, it must by unanimous verdict determine,
in light of all the information, whether the aggravating factor or fac-
tors found to exist sufficiently outweigh any mitigating factor.or fac-
tors found to exist, or, in the absence of any mitigating factors,
whether the aggravating factor ¢’ factors alone, justify a sentence of
death.* Tf the jury finds that the death penalty is justified, the court
is directed to impose a sentence of death.*? ‘

34 Id, at 443 (Chief Justice Burger, dissenting).

35 8re proposed 18 U.8.C. 3593(d).

88 See proposed 18 U.S.C. 3594.

87 See proposed 18 U.8.C. 3593 (e).

38 See proposed 18 U.8.C. 3594,

 See proposed 18 1.8.C. 8593(d).
40 See proposed 1!; 1.6 g 3594,
8 U.8.C.

8.C. 3
41 See prorposed 18 71.8.C. 3593 (e).
42 See proposed 18 U.8.C. 35
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The bill further provides that the defendant shall have a right to
appeal the sentence and that such review shall have priority over all
other cases.*® In order to affirm the sentence, the appellate court must
determine that the sentence of death was not imposed under the in-
fluence of passion, prejudice, or other arbitrary factor and that the
evidence supports the special findings.** :

The Committee is convinced that the procedures proposed in S. 1765
for the imposition of the death penalty successfully meet the consti-
tutional requirements of the Supreme Court cases. Primarily the wit-
nesses who appeared in opposition to the bill did se on moral or re-
ligious grounds and did not challenge the constitutionality of the basic
procedures. The representative of the American Civil Liberties Union,
while criticizing the bill as clearly unconstitutional in a limited num-
ber of the specifics, generally maintained that the death penalty under
all circumstances is cruel and unusual punishment prohibited by the
Eighth Amendment and therefore opposed the enactment of a Fed-
eral death penalty statute.*®

A representative of the Department of Justice, appearing in sup-
port of previous capital punishment legislation, made the following
observation : ¢

* * * Both the President and the Attorney General have
repeatedly indicated in public statements that they support
the imposition of the death penalty in carefully circum-
scribed conditions for the most serious crimes. In our view,
the death penalty is warranted for two principal reasons.

First, while sociological studies have reached differing con-
clusions, common sense tells us that the death penalty does
operate as an effective deterrent for some crimes involving
premeditation and calculation, and that it thus will save the
lives of persons who would otherwise become the. permanent
and irretrievable victims of criminal misconduct.

Second, society does have a right—and the Supreme Court
has confirmed that right—to exact a just and proportionate
punishment on those individuals who deliberately flout its
laws; and there are some offenses which are so harmful and so
reprehensible that no other penalty, not even life imprison-
ment without the possibility of parole, would represent an
adeauate response to the defendant’s conduct.

Like the authors of S. 114, therefore, Mr. Chairman, this
administration supports the death penalty in certain in-
stances involving violation of Federal criminal statutes * * *,

* * * * *

Our initial examination of this bill indicates that it too would
likely pass constitutional muster and is of such a scope and
nature as to constitute an appropriate framework for the
restoration of the death penalty into the Federal criminal
justice system—an event which we agree with the sponsors of
this legislation is overdue.

The Committee hes carefully considered the constitutional impli-
cations for application of the death penalty to treason and espionage

:‘: ?gﬁl proposed 18 U.8.C. 3596.
« Capftal Punishment Hearings, supra note 22 at 128-132, 139-280.
4TI, at 34-85. .

e



8

not resulting in the death of another raised by the Supreme Court
in Coker v. Georgia* holding that imposition of the death penalty
for rape of an adult women where death did not result was “grossly
disproportionate and excessive punishment” forbidden by the Eighth
Amendment as cruel and unusual punishment. These two important
national defense offenses are generally considered uniquely Federal in
nature; however, such offenses are a part of the laws of most countries
and commonly, as in current United States law, carry the death pen-
alty as an authorized sentence. The most troublesome problem is the
treatment of peacetime espionage. To meet the concerns that underpin
Coker, the Committee limits the death penalty for peacetime espion-
age to situations where the offense directly concerned nuclear weap-
onry, military spacecraft or satellites, early warning systems, or other
means of defense or retaliation against large-scale attack; war plans;
communications intelligence or cryptographic information; or any
other major weapons system or major element of defense strategy. The
Committee has concluded that it would be constitutional to impose
the death penalty for treason and espionage offenses, and it is war-
ranted nunder the narrow circumstances provided in S. 1.765..‘“3 .

The Committee also carefully considered the constitutionality of
Senator Thurmond’s proposal to provide the death penalty for an
unsuccessful attempt to kill the President of the United States if the
attempt results in bodily injury to the President or otherwise comes
dangerously close to causing the death of the President. As with
nonfatal treason and espionage, application of the death penalty to an
attempt to kill the President raises issues of grossly disproportionate
and excessive-punishment under Coker. A number of witnesses in the
hearings, including Professor David Robinson with the George Wash-
ington University School of Law,* testified that an attempt upon the
life of the President as the Head of State could in their judgment be
constitutionally punishable by death. The Department of Justice,
Office of IL.egal Counsel, provided an opinion on the issue in which the
Office concluded : ®°

* * * We believe that such a statute, if drafted narrowly
and with extreme care, might well be upheld by the Supreme
Court.

* * % * . *

As the most powerful and visible of the nation’s leaders,
the President maintains a unique position within the Federal
Government. As Commander-in-Chief of the armed forces,
he discharges unique responsibilities for the security of the
country. As head of the Executive Branch, he is entrusted
with the authority of coordinating and executing all laws of
the United States. For these reasons, an assault on the Presi-
dent threatens the national security in a distinctive fashion.
Even if the attempt is unsuccessful, it may produce a national
sense of embarrassment, fear, or trauma. An attempt on the
life of the President is, as a result, different in kind, not
“: %zgqgn;lf)tfnllSﬁment Hearings, supra note 22 at 23-25.

9714, at 67-68,
5 1d. at 54, 64-65.
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merely in degree, from an attempt on the life of any other
public or private citizen.
* * % ® *

We believe that the unique nature of the office of the Presi-
dent of the United States furnishes support for the view that
an attempted assassination of the President can be subjected
to the death penalty.

® * * * %

Any such statute should be narrowly drafted to include cases
in which the defendant’s intent was unambiguous and the
crime was almost completed. Such a statute would be more
likely to be upheld if an element of the crime was the actual
commission of some bodily injury to the President.

We believe that, if a capital punishment statute were
drafted to include such injury as part of the offense, or pos-
sibly even if it were otherwise narrowly confined to nearly
successful attempts, the statute might well be found consti-
tutional. The fact that England and a number of other
countries have historically applied the death penalty to an
attempted murder of the head of State, together with the
distinctive responsibilities of the President in our constitu-
tional scheme do, in our view, provide support for a conclu-
sion that the death penalty for an attempt on the life of the

President is not disproportionate within the meaning of
Coker.

The proposal, based upon the opinion of the Office of Legal Counsel
and adopted by the Committee, would provide for the death penalty
for attempted assassination of the President—a deliberate, premedi-
tated act intending murder—only in the limited circumstances where
the attempt results in bodily injury to the President or otherwise
comes dangerously close to causing the death of the President. Ad-
mittedly, the “dangerously close” language does not track a precise
line. The Committee concluded, however, that the death penalty would
be constitutional not only for situations resulting in bodily injury to
the President, but to exceptional “core” cases not resulting in actual
injury where the defendant’s unambiguous purpose is to kill the Presi-
dent and the effort fortuitously fails after the deadly force is set in
motion in close proximity to the President.

Carrran PUNISHMENT AS A MATTER OF LiecisraTive Poricy

Despite the explicit approval by the Supreme Court for the death
penalty as an appropriate sanction under the Eighth Amendment of
the Constitution, the basic issue of the use of the death penalty is so
important that the Committee feels compelled to reiterate here the
justifications for its use in the heinous crimes under the particular
circumstances provided in S. 1765.

The conclusion in favor of the retention of capital punishment
for these crimes has its basis in two underlying beliefs: First, the be-
lief that the primary responsibility of society 1s the protection of its
members so that they may live out their lives in peace and safety. In-
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deed, this is one of the main reasons why any society exists. Where the
safety of its citizenry can no longer be guaranteed, society’s basic 1ea-
son for being disappears. In providing its members protection, society
must do what is necessary to deter those who would break its laws and
punish those who do so in an appropriate manner. Second, the belief
that a purpose of our criminal law is to promote respect for the lives
and property of others. As previously noted by Senator Thurmond: *

The death penalty must be restored if our criminal justice
system is to effectively control the increasing number of
violent crimes of terror. The confidence of the American
people in our criminal justice system must also be reclaimed
and the imposition of the death penalty can restore such con-
fidence.

Mr. President, people who commit violent crimes have for-
feited their own right to life. Justice demands that such.in-
human action cannot be tolerated. This bill would permit the
death penalty in certain instances and, I hope, provide pro-
tection for the innocent victims of violent crimes.

The Committee also subscribes to the statement of Walter Berns 2
that—

* % * [tThe purpose of the criminal law is not merely to
control behavior—a tyrant can do that—but also to promote
respect for that which should be respected, especially the
lives, the moral integrity, and even the property of others. In
a country whose principles forbid it to preach, the criminal
law is one of the few available institutions through which it
can make s moral statement and, thereby, hope to promote
this respect. To be successful, what it says—and it makes this
moral statement when it punishes—must be appropriate to
the offense and, therefore, to what has been offended. If
human life is to be held in awe, the law forbidding the taking
of it must be held in awe; and the only way it can be made to
be awful or awe inspiring is to entitle it to inflict the penalty
of death, * * *

It is the Committee’s conclusion that the sentence of capital punish-
ment applied to the more serious offenses fulfills these functions.

DETERRENCE

The question of the deterrent effect of capital punishment has
probably been the one point most debated by those favoring the aboli-
tion of the penalty and those desiring its retention. Severc! studies
have been conducted purporting to show the absence of any correlation
between the existence of the penalty and the number of capital crimes
committed in a particular jurisdiction. The argument then follows
that, since there exists no such relationship, the penalty serves no
legitimate social purpose and should not be imposed.

If the absence of any correlation between the existence of the penalty
and the frequency of capital crimes could actually be proved by these
studies, the argument for abolition would be much stronger, Although

51 Statement of Senator Strom Thurmond on the introduction of 8. 114 in the 96th
Conzress, 125 Cong. Rec, 8 419 (January 23, 1979 (daily ed,)).

53'Walter Berns, Resident Scholar, The American Enterprise Institute for Forelgn Policy
Research, Defending the Death Penalty, Crime and Delinquency, October 1980, reprinted
in Capital Punishment Hearlngs, supra note 22 at 260,
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entitled to consideration, however, the value of these studies is seri-
ously diminished by the unreliability of the statistical evidence used,
the contrary experience of those in the field of law enforcement, and
the inherent logic of the deterrent power of the threat of death.

With regard to the statistical evidence, the first and most obvious
point is that those who are, in fact, deterred by the threat of the death
genalty and do not commit murder are not included in the statistical

ata. There is no way to determine the number of such people. Second-
ly, even those favoring abolition agree that the available evidence on
the subject of deterrence is, at best, inadequate.

Possibly the greatest difficulty with the available statistical data is
that the only figure available to judge the éffectiveness of capital pun-
ishment is the “murder and nonnegligent manslaughter” figure re-
Eorted annually by the Federal Bureau of Investigation; and this

1gu;‘e does not provide suflicient evidence from which to draw a con-
clusion.

In short, the available data on this question is at best inconclusive.

In the absence of reliable statistical evidence, great weight must be
placed on the experience of those who are most frequently called upon
to deal with murderers and potential murderers and who are thus in
the best position to judge the effectiveness of the remedy—our law
enforcement officials, The vast majority of these officials continue to
favor the retention of the death penalty as a deterrent to violent crime.

As Norman Darwick, Executive Director, International Association
of Chiefs of Police, expressing the views of the Association, testified
before the Committee : 5

The Association favors the imposition of the death penalty
for premeditated murder, murder committed during the per-
petration of felonies and the killing of law enforcement offi-
cers and correctional officials while performing their duties.
We strongly believe that capital punishment is a deterrent to
the commission of certain crimes, particularly premeditated
murder, murder committed during the perpetration of felonies
and the killing of law enforcement officers and prison guards.

* x* * * *

Further, there is no evidence that shows that the death
penalty is not a deterrent. Rational men fear death more than
anything else. The use of the death penalty, therefore, has a
potentially greater general deterrent effect than any other
punishment.

The issue, for our purposes here, has been definitely resolved by the
Supreme Court in the Gregg case where it concluded that it is appro-
priate for a legislature to consider deterrence as a justification for the
imposition of the death penalty : 5

Although some of the studies suggest that the death penalty
may not function as a significantly greater deterrent than
lesser penaities, there is no convincing empirical evidence
either supporting or refuting this view. We may nevertheless
assume safely that there are murderers, such as those who act
in passion, for whom the threat of death has little or no deter-

5 rd, at 114, 119,
& Gregg v. Georgia, supre note 10, 428 U.8. at 185-86 (footnote omitted).
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rent effect. But for many others, the death penalty undoubt-
edly is a significant deterrent. There are carefully contem-
plated murders, such as murder for hire, where the possible
penalty of death may well enter into the cold calculus that
precedes the decision to act. And there are some categories of
murder, such as murder by a life prisoner, where other sanc-
tions may not be adequate.

But the death penalty ought not be thought of solely in terms of
individual deterrence. It also has value in terms of social or general
deterrence as well. By associating the penalty with the crimes for
which it is inflicted, society is made more aware of the horror of those
crimes, and there is instilled in its members the desire to avoid such
conduct.

INcAPACITATION

The incapacitating effect of capital punishment is clear. Obviously
those who suffer this penalty are unable to commit similar crimes in
the future. The question, then, becomes one of necessity. Is the death
penalty necessary to adequately protect society in the future from the
possible actions of those who have already committed capital crimes?
The Committee is of the opinion that, in certain circumstances, it is.

In some cases, imprisonment is simply not a sufficient safeguard
against the future actions of criminals. Some criminals are incorri%i-
bly anti-social and will remain potentially dangerous to society for the
rest of their lives. Mere imprisonment offers these people the possibil-
ity of escape or, in some cases, release on parole. Even if they are suc-
cessfully imprisoned for life, prison itsel¥ is an environment present-
ing dangers to guards, inmates, and others. In each of these cases, so-
ciety is the victim. Basically, there is no satisfactory alternative sen-
tence for these individuals. Life imprisonment without parole, al-
though at first appearing to be a reasonable answer, is in reality highly
unsatisfactory. Such a sentence greatly increases the danger to guards
and to other prisoners who come into contact with those who have been
so sentenced. '

It cannot be overemphasized that it is not the Committee’s desire
to see capital punishment utilized as an alternative to efforts at re-
habilitation. This simlply is not the case. The members of the Commit-
tee recognize that still greater attempts must be made to enable our

risen system to achieve its goal of restoring productive and useful
imndividuals to society. We here discuss only a minute class of extremely
dangerous persons.

REerRIBUTION

The Committee finds also that capital punishment serves the legiti-
mate function of retribution. This is distinct from the concept of
revenge in the sense of the “eye for an eye” mentality ; ** rather, it is

5 It is appropriate to note at this point that the Judalec concept of an “eye for an
eye” was not, in fact, intended as an approval of revenge or even expressive of a vin-
dicative system of justice, Quite the contrary, this concept was Intended as a mitigating
element designed to prevent excessiveness to ensure that the punishment fit the crime.
Thus, if any offender took out another’s eye, he was to lose his own. But he was not
to suffer any greater logss than that such as his life. As with the other objectives of
the criminal justice system, the retrihitive objective must be imposed in such a man-
ner as to fit the crime. For more Biblical commentary on punishment and its purposes,
gee also Romans 12:19; 13:14; Numbers 35:16-18; Genesis 9:4-8; BExodus 20:13;
21:12-14; Leviticus 24 :17; Numbers 25:30-4; Deuteronomy 17 :6-7; 19 :11-13: 19 :4-6,
10; Isalah 59 :14-18; Matthew 5:17-22; Romans 12:19-21; 13:1; Matthew 5:7; 6:12;
10:28; Psalmg 18 :25--6,
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through retribution that society expresses its outrage an

revulsion toward those who unﬁermﬁne the foundan%ns o% (S:fxlrlisl(iazg({
society by contravening its laws. 1t reflects the fact that criminals have
not simply inflicted injury upon discrete individuals; they have also
weakened the often tenuous bonds that hold communities together.

The retributive function of punishment i ;
by Walter Berns: 5¢ P ent in general was discussed

* * * [W]e in the United States have alwavs recoeni
the legitimacy of retribution. We have schedul}(;s of (I))%lllllllzs%d:
ment in every criminal code according to which punishments
are designed to fit the crime, and not simply to fit what social
science tells us about deterrence and rehabilitation : the worse
the crime, the more severe the punishment. Justice requires
criminals (as well as the rest of us) to get what they (and

we) deserve, and what criminals deserve d
they have doile to us. epends on whet

Similarly, Justice Holmes wrote in “The Common Law”:

The first requirement of a sound body of law i i

e s that it

should correspond with the actual feelinés and demanci‘s (::f
the community, whether right or wrong.

It is the view of the Committee that these feelj i j
_ he eelings rightly and justly
war . . : .
Stalllx‘;zgt the imposition of capital punishment under some circum-
That men who take the lives of others j justi
i : _ ‘ In an unjustified m
may so%netlmes be subject to the extreme sanction of] capital puilnilslﬁf
lr%ent reflects a social consensus that places great sanctity on the value
of ht'lman life. It is a consensus that holds that individual offenders
1z;ue responsible and accountable beings, having it within themselves
h(()) lcci)sntdl:lzf: glems_elves u;f a civilized manner. It is also a consensus that
Al there 1s no offense more repugnant and more he;
the deprivation of an innocent person’Is) life. more heinous than

urder does not simply differ in magnitude from extortion or bur-

glary or property destruction offenses; it differs in kind. Tts punish-

Inent ought to also differ in kind. It must acknoy invi i

! ht t : . viedge th -
:}t';y and dignity of Innocent human life. It must, in ghorte ll)lévgg(l)i;)%lll'-
rla?gaete(;f'l;lile Con::mlttee hais coclllcluded that, in the 1'elatiéfelv narrow
! rcumstances outli in this bi '

1sfi:s ot afoumsta ined in this bill, the penalty of death sat-

part from its legitimacy as one of the i
: ' nac; purposes of punisl

qute§%011§; have arisen with respect to the const%tutionalpvalidlig;extl)tf,
retribution as a basis for punishment, specifically capital punishment.

;1;};(1: 5c71uestlon was addressed by the Supreme Court in the Gregg

- In part, capital punishment is an expression of society’s
moral outrage at particularly offensive conduct. This func-
tion may be unappealing to many, but it is essential in an
ordered society that asks its citizens to rely on legal processes
rather than self-help to vindicate their wrongs. N

St e i .

™ Capital Punishment Hearlngs, supra note 22
' at 256,
" Gregp v. Georgla, supra note 1 , 428 11,8, at 183-184 (footnotes omitted),
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“The instinct for retribution is pert of the nature of man,
and channelling that instinct in the administration of crim-
inal justice serves an important purpose in promoting the
stability of a free society governed by law. When people begin
to believe that organized society is unwilling or unable to
impose upon criminal offenders the punishment they ‘deserve’,
then there are sown the seeds of anarchy—of self-help, vigi-
lante justice, and lynch law,” Furman v. Georgia, supra at
308 (Stewart, J., concurring).

“Retribution 1s no longer the dominant objective of the
criminal law”, Williams v. New York 337 U.S. 241, 248
(1949), but neither is it a forbidden objective nor one incon-
sistent with our respect for the dignity of men. Furman
v. Georgia, 408 U.S. at 3945 (Burger, J., dissenting):
id. at 4524 (Powell, J., dissenting) ; Powell v. T'exas, 392 U.S.
at 531, 535-6. Indeed, the decision that capital punishment
may be the appropriate sanction in extreme cases is an expres-
sion of the community’s bélief that certain crimes are them-
selves so grievous an affront to humanity that the only ade-
quate response may be the penalty of death.

It is the conclusion of this Committee that it is not enough to pro-
claim the sanctity and importance of innocent life. Innocent life must
be, and can only be, secured by a society that is willing to impose its
severest penalty upon those who threaten such life. As observed by
Professor Walter Berns: ®® -

We think that some criminals must be made to pay for their
crimes with their lives, and we think that we, the survivors
of the world they violated, may legitimately extract that pay-
ment because we, too, are their victims. By punishing them,
we demonstrate that there are laws that bind men across
generations as well as across (and within) nations, that we
are not simply isolated individuals, each pursuing his selfish
interests * * *, i

PossmBruity or ERROR

An argument that is often asserted in favor of abolition of capital
punishment concerns the dangers of executing the innocent. It is
pointed out that if such an error occurs, it is irremediable. The argu-
ment is then made that, since the cost of such a mistake is so great, the
risk of permitting the death penalty to be imposed at all is unaccept-
able.

The Committee finds this argument to be without great weight, par-
ticularly in light of the procedural safeguards for criminal defendants
mandated by the Supreme Court in recent years. The Court’s decisions
with respect to the rights of the individual, particularly those expand-
ing the right to counsel, together with the precautions taken by any
court in a capital case, have all but reduced the danger of error in these
cases to that of a mere theoretical possibility. Admittedly, however,
due to the fallible nature of man, this possibility does continue to exist.
Insofar as it does, it is the opinion of the Committee that this minimal

% Walter Berns, For Capital Punishment, Harper’'s Magazine, p. 15, April 1979,

15

risk is justified by the protection afforded to society by the death pen-
alty. As stated in the minority report of the Massachusetts Special
Commission : %

We do not feel, however, that the mere possibility of error,
which can never be completely ruled out, can be urged as a
reason why the right of the State to inflict the death penalty
can be questioned in principle. * * * All that can be expected
of [human authorities] is that they take every reasonable pre-
caution against the danger of error. When this is done by
those who are charged with the application of the law, the
likelihood that errors will be made descends to an irreducible
minimum. If errors are then made, this is the necessary price
that must be paid within a society which is made up of human
beings and whose authority is exercised not by angels but by
men themselves. It is not brutal or unfeeling to suggest that
the danger of miscarriage of justice must be weighed against
the far greater evils for which the death penalty aims to pro-
vide effective remedies.

Pusric OrIiNION

In arriving at a decision to support the death penalty, considerable
weight was given to public opinion on the acceptability of the death
penalty. Contrary to the frequently asserted statement that there is
growing public opposition to capital punishment, examination of pub-
lic opinion polls over the last ten years shows a remarkable rise in the
number of Americans in favor of the death penalty. A March 1981
Gallup opinion poll revealed that public support for the death penalty
for murder had reached its highest point in 28 years—and this poll
was taken before the attempt on the President’s life. Sixty-six per-
cent—two in every three Americans--favored the death penalty for
persons convicted of murder. In 1971, forty-nine percent of the public
approved of capital punishment for murder. It appears from the polls,
and from a flood of recent correspondence that a demand for the death
penalty coincides with a greater public awareness of the crime
problem.

SECTION-BY-SECTION A NALYSIS

Section 1 of the bill adds a new chanter 228 to title 18 of the United
States Code consisting of sections 8591 through 8597, and makes
necessary technical amendments, as follows:

SECTION 3591. SENTENCE OF DEATH

Section 3591 provides that a defendant found quilty of treason,
csplonage, or a homicide or an attempt to kill the President of the
United States under the specified circumstances, shall be sentenced
to death if, after consideration of the mitigating and aggravating
{actors applicable to the case in a post-verdict sentencing hearing, it
1s determined that imposition of a sentence of death is justified.

To be a.capital homicide, the defendant must have intentionally
killed the victim; intentionally inflicted serious bodily injury that re-

% McClellan, Grant 8. ed., Oapital Punishment, p. 81 (1961).
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:n the death of the victim; or intentionally participated in an
zlé}:ti(lllali? }fe knew, or reasonably should have known, would creaéte.a
grave risk of death to a person, other than one of the part1c1};l>ar(11 s 311
the offense, and the victim died as a direct result of the act.l'f‘ % e’%ed
penalty for an attempt to assassinate the President of t '? Jn1
States would only be available if the attempt resulted in bodi }}71 mf]lﬁ‘ly
to the President or came dangercusly close to causing the gieat1 o ?}
President. These threshold criteria relate to the culpable invo \{einzﬁ
of the defendant in the commission of such’ offenses and restrict the
death penalty to defendants with a high degree of culpable responsz
bility for the harm or attempted harm. Such restrictions are Qe%gned
to meet the constitutional difficulties under Coker v. Georgia fa&l
Enmund v. Florida® The former case held that imposition of the
death penalty for the nonfatal rape of an adult woman uncon(sitltll}—l
tional and thereby cast some doubt on the application of the 1ea.
penalty to other nonfatal offenses. The latter case held, in a fe onﬁ
murder and accomplice liability context, that the death penalty cou
not constitutionally be imposed on a defendant who did not have a
high degree of culpable responsibility for the death.

SECTION 3592. FACTORS TO BE CONSIDERED IN DETERMINING WHETHER A
' SENTENCE OF DEATH IS JUSTIFIED

Section 3592 sets forth the statutory mitigating and aggravating
factors to be considered by the jury or judge in determining whether

- asentence of death is justified and also expressly permits the considera-

tion of whether any nonstz}thgtory n.xitigating and aggravating factors
ist that might affect such determination. = _
eXlSsggsectiong(a) sets forth four statutory mitigating factors Whl(ﬂ%
are to be considered in determining whether to 1mpose a sentence lo
death: (1) the defendant was less than eighteen years of age at the
time of the offense; (2) the fact that the defendant’s mental capac(lity
was significantly impaired, but not so impaired as to (:onstl.t;ut:a1 a de-
fense; (3) the fact that he was under unusual and substantial hLurfesst,;
although not such duress as to constitute a defense; and (4) the fac
that the defendant was an accomplice whose participationin the offense
minor.
Waistg‘;llgltlll‘(rie%)}(; noted that a fifth mitigating factor—that the defendant'
could not reasonably have foreseen that Tis conduct would causeﬂ or
create a grave risk of causing, the death of a person—was set for{; 1tn
prior bills.2 This mitigating factor, which was applicable onfyﬂo
homicide, has been dropped 1n S. 1765 as redundant in hght;E 0 d uz
initia] determination of the culpable responsibility of the de fn an
required with respect to homicide in proposed 18 U.S.C. 359 (c).n-,
Subsection (a) als;: exprfssl)tr_statfes ﬁhat‘ \th.esgury or judge may co
1 ther any other mitigating factors exist. ‘
SldSellrzbv;g:tions (b}; and (c¢) sé?t forth the statutory aggravating f&gctgﬁs
for treason, espionage, homicide, and an attempt to assassinate ir(i
President. These aggravating factors do not define the instances

which the death penalty is authorized. This authorization is placed in

Ly ra note 18,
ﬂ‘g'(;g 8. Ct. 3368 (1982).

at §ee proposed 18 U.8. 3562A(g) (B) of S. 114, 97th Cong., 1st Sess, (1081).
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the penalty provision of each individual capital offense and for the
most part is already reflected in current law.®3

These factors simply specify those aggravated instances of capital

offenses where the statute will permit a jury to determine whether the
death penalty is justified. These factors only affect the statutory avail-
ability of the death penalty in that they provide a second minimum
requirement (in addition to conviction for a capital offense) before
the jury may even consider whether the death penalty is justified.

Subsection (b) provides that in determining whether the death pen-

alty is justified for treason (18 U.S.C. 23881) or espionage (18 U.S.C.
794), the jury or judge shall consider the following statutory aggra-
vating factors in determining whether to impose a sentence of death : ®
(1) the defendant has been convicted of another offense involving
espionage or treason for which a sentence of life imprisonment or
death was authorized by statute; (2) he knowingly created a grave
risk of substantial danger to the national security; or (3) he know-
ingly created a grave risk of death to another person.

Subsection (c) lists the statutory aggravating factors to be consid-
ered where the defendant is convicted of an attempt to assassinate the
President under the circumstances specified in section 3591 (b) or of a
homicide under the circumstances specified in section 3591 (c). These
statutory aggravating circumstances are met where (1) the death, or
the injury resulting in death, occurred during the commission or at-
tempted commission of, or during the immediate flight from the com-
mission or the attempted commission of, one of several exceptionally
serious dangerous crimes, i.e., escape from penal custody, espionage,
serious explosive offenses, murder by prisoner serving a life term,
kidnaping, treason, and aircraft hijacking; (2) the defendant has
previously been convicted of another Federal or State offense resulting
in the death of a person, for which a sentence of life imprisonment or
a sentence of death was authorized by statute; (3) the defendant has
previously been convicted of two or more Federal or State offenses
with a penalty of more than one year imprisonment, committed on dif-
ferent occasions, involving the infliction of, or attempted infliction of,
serious bodily injury upon another person; (4) the defendant know-
ingly created a grave risk of death. to one or more persons in addition
to the victim of the offense; (5) he committed the offense in an espe-
cially heinous, cruel, or depraved manner; (6) he procured the com-
mission of the offense by payment, or promise of payment, of anything
of pecuniary value; (7) he committed the offense for pay; (8) he com-
mitted the offense after substantial planning and premeditation to
cause the death of another person or committed an act of terrorism; or
(9) he committed the offense against one of certain designated public
officials. ‘ '

Except for the requirement that at least one aggravating factor ex-
ist, these statutory aggravating and mitigating factors in section 3592

% See supra notes § and 25. The only offenses in current law that are changed to capital
offenses by this bill are murder of a foreign official, an offictal guest, or internationally pro-
tected person, kidnaping where a death results, and attempted assassination of the
President. The bill also creates the new Federal capital offense for murder committed by
a person confined in a Federal correctional institution under a gentence for a term of life
imnrisonment. (See proposed 18 U.S.C. 1118 in section 9 of the bill). .

o In determining the nctual statutory aggravating factors hefore the trier-of-fact, this
sectiorn must be read iii conjunction with the requirement in section 3593(a) that the

government give timely notice of its intent to seek the death penalty and the statutory
aggravating factor or factors it proposes to prove as justifying a sentence of death,
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are not mechanically determinative of the sentence to be imposed, as
such factors are under some statutory schemes. Their purpose here 1s
to focus the jury’s consideration on the circumstances of the crime and
the character of the individual defendant; to give the jury guidance as
to which factors are particularly relevant to the sentencing decision;
to offer the jury some procedural structure for their deliberations; to
give the trial judge some basis for determining the relevance of evi-
dence sought to be presented at trial; and to provide the appellate
court, thirough the requirement of special findings, some additional
basis on which to review the legality of the sentence.

Each of the subsections dealing with aggravating factors expressly
provides that the jury or judge may consider whether any non-statu-
tory aggravating factor exists. As previously noted, a legislature may
not constitutionally bar consideration of non-statutory mitigating cir-
cumstances in deciding whether to impose the death penalty.®® The
Committee has concluded that, while the death penalty should not be
available unless at least one statutory aggravating factor is found to
exist, the jury or judge should be able to consider nonstatutory ag-
gravating factors, as well as statutory and nonstatutory mitigating
factors, in determining ultimately whether the death penalty 1s justi-
fied. As a matter of policy, the legislature should expressly designate
only those aggravating factors deemed serious enough to justify the
death penalty, but should not foreclose consideration of other relevant
factors—mitigating or aggravating—to be weighed in considering the
record as a whole,®®

SECTION 35938. SPECIAL HEARING TO DETERMINE WHETHER A
SENTENCE OF DEATH IS JUSTIFIED

Section 3593 sets forth the procedure for a special hearing to deter-
mine whether a sentence of death is justified for a conviction for an
offense as specified in section 3591.

Subsection (a) provides that if the government believes that the
circumstances of an offense described in section 3591 justify the death
penalty under this chapter, it must give notice of this conclusion to
the defendant and set forth the aggravating factor or factors it pro-
poses to prove as justifying a sentence of death. The notice must be
given by filing it with the court and serving it on the defendant a
reasonable time before trial, before acceptance by the court of a piea
of guilty, or at such time thereafter as the court may permit upon
a showing of good cause. The provision recognizes that unforeseen
information may become available after notice is given by permitting
the notice to be subsequently amended for good cause shown.

This notice provision would assure that the defense is given ade-
quate notice and time to prepare for the post-conviction penalty hear-
ing and would ensure that an appropriate voir dire would be con-
ducted of the jury that comports with applicable Supreme Court
cases. It also makes clear that the procedures adopted in this bill to
impose the death penalty are only to be extended to the expensive
and time-consnming sentencing hearine stare wheve the government,
in fact. intends to seek the death penalty and to affirmatively carry

% See supra note 26.
® See Gregg v. Georgia, supra note 10, 428 U.8. at 197,

19

the burden of proving the aggravating factor or factors alleged to be
applicahle to the case. While it can be argued that the defendant is
always on notice in a capifal case with respect to the possibility of a
death penalty sentencing hearing, fairness and orderly pursuit of
the death penalty in appropriate instances would be facilitated by
pretrial notice without in any way prejudicing the government.

Subsection (b) states that when an attorney for the government has
filed a notice as required under subsection (a) and a defendant is
found guilty of an offense punishable by death, the judge who pre-
sided at the trial oi before whom the guilty plea was entered, or any
other judge, shall conduct a separate sentencing hearing to determine
the punishment to be imposed. No presentence report shall be pre-
pared where a death penalty sentencing hearing is to be held.s? The
hearing shall be conducted (1) before the jury which determined the
defendant’s guilt; (2) before a new jury impaneled for the purpose
of the hearing, if the original jury was discharged for good cause; or
if the defendant was convicted upon a plea of guilty or by the court
sitting without a jury; or if reconsideration of the 1nitial sentence is
necessary, such as when reversal on appeal occurs; or (3) before the
court alone, upon motion of the defendant and with the approval of
the government. A jury impaneled for the purpose of the sentencing
hearing must consist of twelve members, unless the parties stipulate
Lefore the conclusion of the hearing that it shall consist of a lesser
number and the court approves.

Subsection (c) deals with proof of mitigating and aggravatin
factors. Any information relevant to the sentence may be presente
at the hearing, including information concerning any mitigating or
aggravating factor permitted or required to be considered under sec-
tion 3592. Information presented may include the trial transcripts
and exhibits, or relevant parts thereof, if the hearing is before a jury
or judge not present during the trial. Any other relevant information
may be presented by the parties regardless of its admissibility under
the rules of evidence, except that the court should exclude information
the probative value of which is substantially outweighed by the danger
of creating unfair prejudice, confusing the issues, or misleading the
jury. Both parties must be permitted to rebut information presented
and be afforded a fair opportunity to argue the issues posed by the
hearing, with the government having the opening and closing argu-
ment. The burden of establishing the existence of any aggravating
factor is on the government beyond a reasonable doubt, while the
burden with respect to any mitigating factor is on the defendant by a
preponderance of the information.

Subsection (d) deals with the return of special findings. It provides
that the sentencing decision shall be made on the basis of the informa-
tion received during the sentencing hearing. The factfinder is required
to return special findings identifying whether any statutory mitigat-
ing or aggravating factor or factors concerning which information is
presented in the hearing have been found tc exist. The phrase “re-
uired to be considered under section 8592” is intended to make it clear
that the special findings relate only to the statutory factors required to

97 Under the procedures set out in thig bill, the jury, or if there is no jury; the judge,
must declde the Issue presented—the existence of aggravating and mitigating factors and

the justifiability of imposition of the death penalty—beased solely upon the information
presented at the hearing, Therefore, the use of a presentence repori is not necessary.
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be considered and not to nonstatutory factors permitted to be weighed
in the ultimate decision whether, on the record as a whole, the death
penalty is justified. The jury must find the existence of a mitigating or
aggravating factor by a unanimous vote, although it is unnecessary
that there be a unanimous vote on any specific mitigating or aggravat-
ing factor if a majority of the jury finds the existence of such a specific
factor. Thus, the requirement with respect to the existence of at least
one statutory aggravating factor would be satisfied if the government
alleged two such factors in its notice and the jury agreed by a majority
vote that each of the factors existed and each of the jurors agreed that
at least one of the factors existed. ‘ '

Subsection (e) deals, in the event a required aggravating factor is

found, with the jury decision as to whether on the record as a whole
the death penalty is justified. In such a case, the jury or court must
then consider whether all the aggravating factors found to exist suf-
ficiently outweigh all the mitigating factors found to exist to justify
the death penalty, or, in the absence of a mitigating factor, whether
the aggravating factors alone are sufficient to justify the death pen-
alty. Based upon this consideration, the jury, or if there is no jury,
t.;hetff(i)ué't, shall return a finding as to whether a sentence of death is
justified. -
. This key section, in which the jury is asked to weigh the aggravat-
ing factors against the mitigating factors in light of all the informa-
tion, 1s similar in concept to the Florida statute upheld in Proffitt.
Some may argue, as did the petitioner in Profi¢t, that “it is not pos-
sible to make a rational determination whether there are ‘sufficient’
aggravating circumstances that are rot outweighed by the mitigating
circumstances * * * ;6 hut the Committee concurs in the Supreme
Court response to that argument : 6

While these questions and decisions may be hard. they
require no more line drawing than is commonly required of a
factfinder in a lawsuit. For example, juries have traditionally
evaluated the validity of defenses such as insanity or reduced
capacity, both of which involve the same considerations as
some of the above-mentioned mitigating circumstances. While

~the various factors to be considered by the sentencing au-
thorities do not have numerical weights assigned to them, the
requirements of Furman are satisfied when the sentencing
authority’s discretion is guided and channeled by requiring
examination of specific factors that argue in favor of or
against imposition of the death penalty, thus eliminating
total arbitrariness and capriciousness in its imposition.

The directions given the judge and jury by this bill are sufficiently
clear and precise to enable the various aggravating circumstances to
be weighed against the mitigating ones. As a result, the jury’s sen-
tencing discretion is guided and channeled by a system that focuses on
the circumstances of each individual offense and individual defendant
in deciding whether the death penalty is to be imposed, the essential
constitutional elements set out in Gregg and its companion cases.

@ Proffitt v. Florida, supra note 11, 428 U.8. 257.
©7d. at 257-258, P ' at 25

70 See Gregg v. Georgia, supra note 10, 428 U.8S. at 188~196 ; Profitt v. Florida, ¥
note 11, 428 U.8. at 251-252, 257-258. ! : " % supra
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Subsection (f) provides that, in any sentencing hearing before a
jury to impose the death penalty, the jury shall be instructed not to
consider the race, color, national origin, creed, or sex of the defendant
in determining whether the sentence of death is justified. The provi-
sion also requires each juror to certify that none of these factors was
considered in reaching his or her decision. The Committee emphasizes
that the delineation of these particular factors as inappropriate to be
considered in determining an appropriate sentence does not imply that
the list is exhaustive. Obviously, for example, the race, color, and na-
tional origin, among other factors, of the victim would also constitute
inappropriate bases for imposing a particular sentence.

| SECTION 3594, IMPOSITION OF A SENTENCE OF DEATH

Section 3594 provides that if the jury, or the judge, returns a finding
that the death penalty is justified, the court is then to impose a sentence
of death, and that in all other cases the court shall impose a sentence,
other than death, authorized by law. While, by virtue of this provision,
the jury finding in effect determines whether the sentence shall be
death, i1t remains the province of the court to impose sentence. The
obligation of the judge here to rely upon the unanimous finding of
the jury is similar to the Georgia procedure upheld in the Gregg case.
After careful consideration the Committee chose this procedure over
the Florida approach which would permit the judge to overrule the
jury finding either in favor of or against a sentence of death.

Importantly, this section provides _hat life imprisonment without
parole is an authorized sentence for a conviction for an offense pun-
1shable by death under this chapter, if the maximum term of imprison-
ment for such offense is life imprisonment.

SECTION 3595. REVIEW OF A SENTENCE OF DEATH

Section 3595 provides the rules applicable to appeals from the im-
position of the sentence of death. Under this section, a sentence of
death imposed in accordance with this chapter shall be subject to re-
view by the court of appeals upon an appeal of the sentence by the
defendant. Notice of appeal must be filed within the time prescribed
for the filing of a notice of appeal. This is done to permit the court
of appeals to easily consolidate the sentence appeal and the appeal of
the conviction. Explicit approval of such consolidation is provided.
The review in capital cases is given priority over all other cases. In
its review, the court of appeals must consider the entire record in the
case, the procedures employed in‘the sentencing hearing, and the find-
ings as to the existence of the aggravating and mitigating factors. The
court of appeals must affirm the sentence where it finds that: (1) the
sentence of death was not imposed under the influence of passion,
prejudice, or any other arbitrary factor; and (2) the information sup-
ports the jury’s or court’s special findings. In all other cases the court
1s directed to remand the case for reconsideration under the provisions
of section 3598. F'inally, the section requires a written statement by the
court of appeals of the reasons for its disposition of the review of the
sentence,
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SECTION 3596. IMPLEMENTATION OF A SENTENCE OF DEATH -

~Section 3596 provides that a person sentenced to death pursuant
to this chapter shall be committed to the custody of the Attorney Gen-
eral pending completion of the appeal and review process. When the
sentenceé is to be implemented, custody of the person would be trans-
ferred to a United States Marshal to supervise imposition of the
sentence in the manner prescribed by the law of the State in which
the sentence was imposed, if such laws so provide ; otherwise, the court
would designate another State with such procedure for execution of
the sentence. This carries forward part of current 18 U.S.C. 3566. The
section also provides that a sentence of death shall not be carried out
upon a woman while she is pregnant.

SECTION 3597. USE OF STATE FACILITIES

This section carries forward part of current 18 U.S.C. 3566 au-
thorizing the United States to utilize State facilities and services in
carrying out a Federal death penalty and to pay the costs thereof.

Section 1(b) of the bill repeals current 18 U.S.C. 3566 as covered
in proposed 18 U.S.C. 3596 and 8597, and repeals 18 U.S.C. 3567 as
obsolete. |

Section 1(c¢) of the bill amends the chapter analysis of part IT of
title 18 to add a reference to the proposed chapter 228.

Section 1(d) of the bill amends the section analysis of chapter 227
fé) fleﬂ%t repeal of sections 3566 and 3567 of title 18, United States

ode.

Section & of the bill makes the bill’s sentencing procedure applicable
to violations of chapter 2 of title 18 of the United States Code, dealing
with destruction of or damage to aircraft and motor vehicles, where
death results.

Section 3 of the bill reduces the scope of the availability of the
death penalty for espionage. It retains death as an authorized sentence
for peacetime espionage only where it concerns certain major military
matters which directly affect the national defense.

Section J of the bill applies the bill’s new sentencing procedure to
section 844 (d) of title 18 of the United States Code, dealing with the
transportation of explosives in interstate commerce with the knowl-
edge or intent that such explosives will be used to injure persons or
property, where death results. :

Section 6 of the bill applies the new sentencing procedure to sec-
tion 844(f) of title 18 of the United States Code, dealing with the
destruction of government or government-related property by use of
explosives, where death results.

Section 6 of the bill applies the sentencing provision to section
844 (i) of title 18, United States Code, dealing with the malicious
destruction by explosives of property used in interstate commerce,
where death results.

Section 7 of the bill anplies the new sentencing procedure to the of-
fense of murder in the first degree committed in the special maritime
and territorial jurisdiction of the United States.
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Section 8 of the bill would amend 18 U.S.C. 1116 (a) to provide the
death penalty for first-degree murder of a foreign official, an official
guest, of the United States, or an internationally-protected person, in
order to make the penalty similar to the maximum penalty for Federal
murder generally, and makes applicable the bill’s new sentencing
procedure. This offense was created by post-Furman legislation.

Section 9 of the bill, originating from a proposal by Senator
Specter (S. 1565), adds a new section 1118 to chapter 51 of title 18 to
create a new Federal offense punishable by death or by life imprison-
ment without the possibility of parole to murder another while con-
fined in a Federal correctional institution under a sentence for a term
of life imprisonment. Committing murder while incarcerated on a life
term is also an aggravating factor under proposed section 3592(c) (1),
so that mere conviction on the substantive offense makes the death pen-
alty available and, even if the jury or court ultimately decides the
death penalty unjustified, would require imposition of a life term
without the possibility of parole. The rationale for this new provision
is apparent—it reflects the observation of the Supreme Court in
Gregg v. Georgia, commenting on the deterrent effect of the death
penalty, that “there are some categories of murder, such as murder by
a life prisoner, where other sanctions may not be adequate.”™ As
stated by Senator Specter at the time he introduced S, 1565: 72

The bill allows the death penalty for the murder of any
person such as a prison official, a prison guard, a visitor, a
lawyer, a reporter, or a fellow inmate. Those violent and
hardened prisoners already serving life sentences far too
often feel they have “nothing to lose” in killing someone in
the prison, and this legislation is sorely needed to deter that
conduct.

* * * * B

Without a more severe punishment for such a murder than
- merely life imprisonment, assaults and killings will undoubt-
edly increase along with our growing prison population. Qur
Nation’s correctional officers and our prisoners have the right
to be protected from the violence of the most dangerous in-
mates. No prisoner ever should be able to feel immune from

- further punishment for his violent acts.

ey terms applicable to the offense are defined. “Federal correc-
tional institution” means any Federal prison, Federal correction facil-
ity, Federal community program center, or Federal halfway house.
“Term of life imprisonment” means a sentence for the term of natural
life, a sentence commuted to natural life, an indeterminate term of a
minimum of at least fifteen years and a maximum of life, or an un-
executed sentence of death. “Murder” means committing first degree
or second degree murder as defined in 18 U.S.C. 1111,

Section 10 of the bill provides for the imposition of the death pen-
alty where'death results from an offense of kidnaping. The bill’s
sentericing procedure will apply in these cases. This i1s a change con-

7 Supra note 10, 428 U.S. at 186 see also, Roberts v. Louisiana, supra note 14, 428 U).8.
834 note 9; Woodson v. North Oaroiina, supra note 13, 425 U.8, at 287 note 7 and 292-298

note 28,
7129 Cong. Rec. 8 9489 (June 29, 1983 (daily ed.)).
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sistent with other felony-murder provisions in title 18. This offense
had originally contained a death penalty provision, but when the sec-
tion was revised in other respects in 1972 (Public Law 92-539) the

"death penalty provision was dropped as superfluous, since the Furman

decision had invalidated such provisions just a few months before.

Section 11 of the bill applies the new sentencing provisions to sec-
tion 1716 of title 18, United States Code, dealing with the mailing of
injurious articles, where death results. ,

Section 12 of the bill would for the first time provide the death
penalty for an attempt to kill the President of the United States if
the attempt results in bodily injury to the President or otherwise
comes dangerously close to killing the President and applies the new
senicneing provisions to this offense. '

Section 13 of the bill applies the new sentencing provisions to sec-
tion 1992 of title 18, United States Code, dealing with the wrecking
of trains, where death results."

Section 1} of the bill eliminates the death penalty as an authorized
punishment for rape within the special maritime and territorial jur-

isdiction of the United States.

Section 15 of the bill restricts the application of the penalty of death
for violations of section 21183 of title 18, United States Code, concern-
ing bank robbery and incidental crimes, to those cases where death
results, and provides life imprisonment as the alternative penalty in
such cases.

Section 16 of the bill applies the new sentencing procedure to air-
craft piracy where death results from the commission or attempted
commission of the offense. This is accomplished by repealing capital
punishment sentencing procedures in title 49, while keeping the death
penalty for air piracy where death results. -

_Section 17 of the bill provides that the new capital punishment pro-
visions in chapter 228 of title 18 shall not apply to prosecutions under
the Uniform Code of Military Justice (10 U.S.C. 801, et seq.).

CoxncressionaLl Boupeger OrricE Cost ESTIMATE

U.S. CoNcRreEss,
- CONGRESSIONAL BuUpGET OFFICE,
: Washington, D.C., August 31, 1983.
Hon. StroM THURMOND,
Chairman, Committee on the Judiciary, U.S. Senate, Dirksen Senate
Office Building, Washington, D.C. ,

Dear Mr. CHATRMAN : Pursuant to Section 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has reviewed
S. 1765, a bill to establish constitutional proce&ures for the imposition
of the sentence of death, and for other purposes, as reported by the
Senate Committee on the Judiciary, August 4, 1983,

This bill requires that when a defendant is found guilty of an offense -

for which one of the possibie sentences is death, and the death penalty
1s sought by the government, the presiding judge shall conduct a sep-
arate sentencing hearing to determine the punishment to be imposed.
The sentencing hearing will require the holding over of jurors, or the
impaneling of a jury, which will result in the payment of additional
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r of cases affected by this provision, the total direct costs incurred by
the Federal Government are not likely to be significant.

Enactment of this bill would not affect the budgets of State and local
governments.

Should the Committee so desire, we would be pleased to provide
further details on this estimate. |

Sincerely, '

Avice M. Rivrin, Director.

REGULATORY IMPACT STATEMENT

In compliance with paragraph 11(b), rule XXVT of the Standin
Rules of the Senate, the Committee, after due consideration, conclude
that this bill will not have any regulatory impact.

ActioN BY THE COMMITTEE

On July 26, 1983, the Committee on the Judiciary considered title X
(Capital Punishment) of S. 829, the Comprehensive Crime Control
Act of 1983, and substituted the text of S. 538 by voice vote. Several
further amendments were considered, as discussed below. On July 26,
1983, by a vote of 13 to 5, the Committee ordered an original committee
bill™ reported out with recommendation that it be passed by the
Senate, as follows:

YEAS (18) NAYB (b)

Laxalt Mathias !

Hatch Biden

Dole? Metzenbaum ?
Simpson Leahy

East v Kennedy

Grassley

Denton

Specter

Byrd*

DeConcini

Baucus )
Heflin I
Thurmond

1 By proxy.

The following amendments were adopted by a show of hands:

1. Hatch Amendment to require all jurors to aﬁree that an aggravat-
ing factor exists, but only a majority must find the existence of the
same factor. (Adopted 7—4) )

2. Specter Amendment to provide the death penalty, or in the al-
ternative a mandstory life term without parole, for murder com-
mitted by an inmate of a Federal corrections facility serving a life
ferm. (Adopted 10-1) '

T As noted supra note 1, since an original bill may not be reported with cosponsors,

the text of the bill approved by the Committee was simgltanecusly introduced, referred to
Committee, and reported (8. 17658)-—with cosponsors.

Lt;rors’ fees by the government. Howéver, in view of the limited num- -
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CHANGES IN Existine Law

In compliance with paragraph (12) of rule XXVT of the Standing
Rules of the Senate, changes in existing law made by S. 1765, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, and existing
law in which no change is proposed is shown in roman) :

UNITED STATES CODE

TITLE 18.—CRIMES AND CRIMINAL
' | PROCEDURE
Chapter 2—AIRCRAFT AND MOTOR VEHICLES

§ 34. Penalty when death results

- Whoever is convicted of any crime prohibited by this chapter, which
has resulted in the death of any person, shall be subject also to the
death penalty or to imprisonment for life [, if the jury shall in the
discretion so direct, or, in the case of a plea of guilty, or a plea of a not
guilty where the defendant has waived a trial by jury, if the court
in its discretion shall so order]. :

A % * % 3 *® ’ %*
Chapter 37.~ESPIONAGE AND CENSORSHIP
) * * * ) * * k %
! § 794. Gathering or delivering defense information to aid foreign
P government

(a) Whoever, with intent or reason to believe that it is to be used
- to the injury of the United States or.to the advantage of a foreign
. nation, communicates, delivers, or transmits, or attempts to com-
municate, deliver, or transmit, to any foreign government, or to any
faction or party or military or naval forces within a foreign country,
-whether recognized or unrecognized by the United States, or to any
representative, officer, agent, employee, subject, or citizen thereof,
either directly or indirectly, any document, writing, code book, signal
book, sketch, photograph, photographic negative, blueprint, plan, map,
model, note, instrument, appliance, or information relating to the na-
; tional defense, shall be punished by death or by imprisonment for any
' term of years or for life, ewcep? that the sentence of death shall not be
imposed unless the jury or, if there is no jury, the court, further finds
that the offense directly concerned nuclear weaponry, military space-
craft or satellites, early warning sustems, or other means of defense
or retaliation against large-scale attack; war plans; communications
intelligence or cryptographic information; or any other major weapons
system or magjor element of defense strategy.

* *® %* * * » *
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Chapter 40.—~IMPORTATION, MANUFACTURE, DISTRIBU-
TION AND STORAGE OF EXPLOSIVE MATERIALS

* * * * * * *
§ 844. Penalties
* X * * * * *

(d) Whoever transports or receives, or attempts to transport or re-
ceive, in interstate or foreign commerce any explosive with the knowl-
edge or intent that it will be used to kill, injure, or intimidate any
ingividual or unlawfully to damage or destroy any building, vehicle,
or other real or personal property, shall be imprisoned for not more
than ten years, or fined not more than $10,000, or both ; and if personal
injury results shall be imprisoned for not more than twenty years or
fined not more than $20,000, or both ; and if death results shall be sub-
ject to imprisonment for any term of years; or to the death penalty or
to life imprisonment [as provided in section 34 of this title].

* * * * : x® * . *

(f) Whoever maliciously damages or destroys, or attempts to dam-
age or destroy, by means of an explosive, any building, vehicle, or
other personal or real property in whole or in part owned, possessed,
or used by, or leased to, the United States, any department or agency
thereof, or any institution or organization receiving Federal financial
assistance shall be imprisoned for not more than ten years, or fined
not more than $10,000, or both; and if personal injury results shall
be imprisoned for not more than twenty years, or fined not more than
$20,000, or both ; and if death results shall be subject to imprisonment
for any term of years, or to the death penalty or to life imprisonment
[as provided in section 34 of this title].

*

* * * * ’ * *

(i) Whoever maliciously damages or destroys, or attempts to dam-
age or destroy, by means of an explosive, any building, vehicle, or other
real or personal property used in interstate or foreign commerce or
in any activity affecting interstate or foreign commerce shall be im-
prisoned for not more than ten years or fined not more than $10,000,
or both; and if personal injury results shall be imprisoned for not
nore than twenty years or fined not more than $20,000, or both ; and if
death results shall also be subject to imprisonment for any term of
years, or to the death penalty or to life imprisonment [as provided in
section 34 of this title]. :

» * * »* * L *®

g CHAPTER 51.~HOMICIDE
ec : )

1111. Murder. ‘ L
1112, Manslaughter. : o .
1118. Attempt to commit murder or manslaughter.

- 1114.. Protection of officers and employees of the United States.

1115. Misconduct or neglect of ship officers.

1116. Murde; or manslaughter of foreign officials, official guests, or interna-
tionally protected persons.

1117, Conspiracy to murder.

1118, Murder by a Federal prisoner,

* » *® ] . »* »
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Chapter 51.—HOMICIDE
§ 1111. Murder :

* * * * * ' * *

(b) Within the special maritime and territorial jurisdiction of the
United States,

[Whoever is guilty of murder in the first degree, shall suffer death

unless the jury qualifies its verdict by adding thereto “without capital
punishment”, in which event he shall be sentenced to imprisonment for
life] Whoever is guilty of murder in the first degree shall be punished
by death or by imprisonment for life;

* * * * . * *

§ 1116. Murder or manslaughter of foreign officials, official guests,
or internationally protected persons

- (a) Whoever kills or attempts to kill a foreign official, official guest,

or internationally protected person shall be punished as provided

under sections 1111, 1112, and 1113 of this title except that [any such

person who is found guilty of murder in the first degree shall be sen-

tenced to imprisonment for life, and] any such person who is found

. guilty of attempted murder shall be imprisoned for not more than

twenty years. ¢ )

* * *. * * ok s
§ 1118. Murder by a Federal prisoner

(@) Whoever, while confined in a Federal correctional institution
under a sentence for a term of life imprisonment, murders another
shall be punished by death or by life imprisonment without the pos-
sibility of parole.

(b) For the purposes of this section— :

(Z) “Federal correctional institution” means any Federal
prison, Federal correctional facility, Federal community program
center, or Federal halfway house; ‘

(2) “term of life imprisonment” means a sentence for the term
of natural life, a sentence commuted to natural life, an indeter-

minate term of a minimum of at least fifteen years and a maxi-

mum of life, or an unexecuted sentence of death; :
(8) “murders” means committing first degree or second degree

murder as defined by section 1111 of this title.

* * * * i * *

Chapter 55.—KIDNAPING

§ 1201. Kidnaping

(a) Whoever unlawfully seizes, confines, inveigles, decoys, kidnaps,
abducts, or.carries away and holds for ransom or reward or otherwise
any person, except in the case of a minor by the parent thereof, when:

(1) the person is willfully transported in interstate or foreign
commerce ; - ’ L .

(2) any such act against the person is done within the special
maritime and territorial jurisdiction of the United States;

(8) any such act against the person is done within the special
aircraft jurisdiction of the United States as defined in section 101

e
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(32) of the Federai Aviation Act of 1958, as amended (49 U.S.C.
1301 (32); or :
(4) the person is a foreign official as defined in section 1116(b)
or an official guest as defined in section 1116(c) (4) of this title,
shall be punished by imprisonment for any term of years or for life
and, if the death of any person results, shail be punished by death or
life imprisonment. - - :

* * * * * : * *
Chapter 83.—POSTAL SERVICE
» * * * * * *

§ 1716. Injurious articles as nonmailable
* * * * * L %

Whoever is convicted of any crime prohibited by this section, which
has resulted in the death of ‘any person, shall be subject also to the
death penalty or to imprisonment for life [, if the jury shall in its dis-
cretion so direct, or, in the case of a plea of guilty, or a plea of not
guilty where the defendant has waived a trial by jury, if the court in
1ts discretion, shall so order]. :

* *x * * * * *

Chapter 84—PRESIDENTIAL ASSASSINATION,
KIDNAPING, AND ASSAULT

§1751. Presidential assassination, kidnaping, and assault;
penalties

* * * * % ‘% *

. [(c) Whoever attempts to kill or kidnap any individual designated
in subsection (a) of this section shall be punished by imprisonment
for any term of years or for life.]

. (e) Whoever attempts to kill or kidnap any individual designated
in subsection (a) of this section shall be punished (1) by imprison-
ment for any term of years or for life, or (2) by death or imprison-
ment for any term of years or for life, if the conduct constitutes an
attempt to kill the President of the United States and results in bodily
injury to the President or otherwise comes dangerously close to causing
the death of the President. '

*® * * * * * *
Chapter 97.—RAILROADS
® * * * * k| %
§ 1992, Wrecking trains
* * o * * " *

Whoever is convicted of any such crime, which has resulted in the
death of any person, shall be subject also to the death penalty or for
imprisonment for life [, if the jury shall in its discretion so direct, as
indth?l case of a plea of guilty, if the court in its discretion shall so
order]. -

» »* % * * L] *
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Chapter 99.—RAPE

§ 2031. Special maritime and territorial jurisdiction: .
* * * * o L
ver, withi i it itorial jurisdiction of
thin the special maritime and territorial jurisc on ot
thzv%};?z:g’ gt:ateg, comlll)lits rape shall suffer [death, or] imprison
ment for any term of years or for life.

* * * * * * *
Chapter 103.—~ROBBERY AND BURGLARY
* & * * * * *
§ 2113. Bank robbery and incidental crimes )
* * * * %* %

i itti in this section, or
in committing any offense defined in on,
in Q:xzoghnze‘;ir;ttempting to %vpid sﬁ)prehiilsmnt for tgeff-gglﬁlﬁissﬁ
of such offense, or in freeing himself or akglrlnpa:lng to free hunse
from arrest or confinement for such offense, kills any p )0 o8
thout the consent of such persol
any person to accompany him wi nb of sich, potsor
imprisoned not less than ten years, [or pu y t
iﬁzllrel;?iilé? I())If"zhe jury shall so direct] or if death results shall be pun
ished by death or life imprisonment.

* * * * * * *
PART II—CRIMINAL PROCEDURE , )
* # * *

) " " Sec.
e i 3561
227. Sentence, judgment, and execution-... —- 3
228. Death sentence. " .

* * * ‘ * *

CHAPTER 227.—SENTENCE, JUDGMENT, AND EXECUTION
* * * * . % * *
. 1lecti d payment of fines and penalties,
%gggﬁ c}?}x‘égufi%; I(l)f, geath sentenc('ai),"l3 Izllgigggéci Olleleizl)eg?lgg&]. epealod.]
5536537. ﬁgggggseg;%:cgfn;g;tgflizc;rlcredit for time in custody prior to the im-
) position of sentence. :
3566. Execution of death sentenqe
I:§|:The manner of inflicting the punishment of death shall be that
prescribed by the laws of the place within which the sentence is ;1}111(;
posed. The United States marshal charged with the exc‘acutlo? of °
sentence may use available local facilities and the services o }a;n ag_
propriate local official or employ some other person f(t)lr Sx(i;t 11‘)133
pose, and pay the cost thereof in an amount approved by the Atto g
Genéral If the laws of the place within ﬁ’hlch sei;lten%e (;S :;rl?pgﬁgn
* . . ] . . . . o X ea ’
ke no provision for the infliction of the penalty ;
ltI}llaé court%hall designate some other place in which such S(fan,tence
shall be executed in the manner prescribed by the laws thereof.]

i issection
3567. Death sentence may prescrlbg dlssqu .
I:§[The court before which any person is convicted of murder in th(é
first degree, or rape, may, in its discretion, add to the judgment o

i g . e
rm———————
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death, that the body of the offender be delivered to a surgeon for
dissection ; and the marshal who executes such judgment shall deliver
the body, after execution, to such surgeon as the court may direct ;
and such surgeon, or some person appointed by him, shall receive and
take away the body at the time of execution.] ‘

® * * * * * *

o - CHAPTER 228.—~DEATH SENTENCE
€c.
3591. Sentence of death.

d in determining whether a gentence of death is
justified.

3593. 8pecial hearing to determine whether a sentence of death is justified.
3594. Imposition of a sentence of death.

3595. Review of a-sentence of death.

3596. Implementation,pf a sentence of death.

3597. Use of State facilities.

§ 3591. Sentence of death ‘
A defendant who has been found guilty of—

title o

© () an offense described in section 1751(c) of this title, if the
offense constitutes an attempt to kill the President of the United
States and results in, bodily injury to the President or comes dan-
gerously close to causing the death of the President; or

(¢) any other offense for which a sentence o f death is provided,
¢f the defendant— ,

1) intentionally killed the vitim,;
%) intentionally inflicted serious bodily injury that re-
sulted in the death of the victim,; or

(3) intentionally participated in an act that he knew, or .

reasonably should have known, would create a grave risk of

death to a person, other than one of the participants in the

offense, and the victim, died as a direct result of the act;
shall be sentenced to death, if, after consideration of the factors set
forth in section 3592 in the course of a hearing held pursuant to sec.

tion 3693, it is determined that imposition of a sentence of death is
justified.

§ 3592, Factors to be cénsidered in determininy whether a sentence
_of death is justified

(@) Mirigaring Faorors—In determining whether- a. sentence of
death'is justified for any offense, the jury, or if there is no jury, the
court, shall consider each of the following mitigating factors and
determine which, if any, exist ' ’

(1) the defendant was less than eighteen years of age at the
time of the offense; ’

(2) the defendant’s mental capacity was significantly impaired,
although the impairment was not such as to constitute a defense

to prosecution;

(]:?) the defendant.was wnder unusual and substantial duress,
although not such duress as would constitute a defense to prose-
cution; and 1 ‘ o o

(4) che defendant was an accomplice whose participation in the
offense was relatively minor.

.

(@) an offense described in section 794 or section 2381 of this -
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The jury, or if there is no jury, the court, may consider whether any
other matigating factor exists. _

(b) Aceravaring Facrors ror Espionace anp Treason.—In deter-
mining whether -a sentence of death is justified for an offense described
in section 3591 (a), the jury, or if there is no jury, the court, shall con-
sider each of the following aggravating factors and determine which,
if any, exist: ‘ :

(1) the defendani has previously been convicted of another
offense involving espionage or treason for which either a sentence
of life imprisonanent or death was authorized by statute;

(2) in the commission of the offense the defendant knowingly
created a grave risk of substantial danger to the national security;
and

(3) in the commission of the offense the defendamnt knowingly
created a grave risk of death to another person.

T'he jury, or if there is no jury, the court, may consider whether any
other aggravating factor exists. ;

(¢) Aceravaring Facrors vor Houicive anp ror Arrenprep Muk-
pEE 0F 1HE PRESIDENT.~—In determining whether a_sentence of death

's justified for an offense described in section 3691 (b) or (c), the jury
or if there is no jury, the court, shall consider each of the following
aggravating factors and determine which, if any, exist: ° .

(1) the death, or injury resulting in death, ococurred during
the commission or attempted commission of, or during the imme-
diate flight from the commission of, an offense under section 761
(prisoners in custody of institution or officer), section 794 (gath-

ering or delivering defense information to aid foreign govern-
ment), section 844(d) (transportation of explosives in interstate
commerce for certain purposes), section 844(f) (destruction of
Government property by explosives), section 844 (¢) (destruction
of property in interstate commerce by explosives), section 118
(prisoners serving life term), section 1201 (kidnaping), or sec-
tion 2381 (treason) of this title, or section 902 (%) or (n) of the
Federal Aviation Act of 1958, as amended (49 U.S.C. 1472 (i) or
(m)) (atreraft piracy) ; _
(2) the defendant has previously been convicted of another Fed-
eral or State offense resulting in the death of a person, for which
 a sentence of life imprisonment ot a sentence of death was au-
thorized by statute; )

(3) the defendant has previously been convicted of two or
more Federal or State offenses, punishable by a term of tmprison-
ment of more than one year, committed on different occasions,
snvolving the infliction of, or attempted infliction of, serious bod-
ily injury or death upon another person; ‘

(4) the defendant, in the commission of the offense, knowing-
ly created a grave risk of death to one or more persons in addition
to the victim of the offense; ' )

(6) the defendant committed the offense in an especially
heinous, cruel, or depraved mannery o

(6) the defendant procured the commission of the offense by
payment, or promise of payment, of anything of pecuniary value;

(7) the defendant commvitted the offense as consideration for
the receipt, or in the expectation of the receipt, of anything of pe-
cuniary value; |
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(8) the defendant committed the offense after substantial plan-
ning and premeditation to cause the death of a person or commit
an act of terrorism; or o

(9) the defendant commitied the offense against—

(4) the President of the United States, the President-elect,
the Vice President, the Vice-President-elect, the Vice-Presi-
dent-designate, or, if there is no Vice President, the officer
fiext in order of succession to the office of the President of the
United States, or any person who is acting as President under
the Constitution and laws ao({ the United States;

(B) a chief of state, head of government, or the political
equivalent, of a foreign nation;

(C) a foreign officral listed in section 1116‘(?)%(3) (4) of
this title, if he is in the United States on official business; or

(D) a Federal public servant who is a judge, a law enforce-
ment officer, or an employee of a United States penal or cor-
rectional institution—

(?) while he is engaged in the performance of his

official duties;

(4) because of the performance of his official duties;

or
(%) because of his status as a public servant. A
For purposes of this paragraph, a “law enforcement officer”
is a public servant authorized by law or by a Government
agency or Congress to conduct or engage in the prevention,
westigation, or prosecution of an offense.
The jury, or if there is no jury, the court, may consider whether any
other aggravating factor ewists.

§ 3593. Special hearing to determine whether a sentence of death
is justified : ‘Y“i‘\

(a) Norice By raE Governuenr—lIf, in a case inwotving an dfense

described in section 3591, the attorney for the government believes that

the circumstances of the offense are such that a sentence of death is
justified under this chapter, he shall, a reasonjible time before the trial,
or before acceptance by the court of a plea of guilty, or at such time
thereafter as the court may permit wpon & showing of good cause,
sign and file with the court, and serve on the defendant, a notice—

(1) stating that the government believes that the circumstances
of the offense are such that, if the defendant is convicted, a sen-
tence of death is justified under this chapter; and

(2). setting forth the aggravating factor or factors that the
government, if the defendant is comwvicted, proposes to prove as
justifying a sentence of death.

The court may permit the attorney for the government to amend the
notice upon a showing of good cause.

() Hrarive Brrore a4 Courr or Jury—If the attorney for the
government has. filed a notice as required under subsection (a) and the
defendant is found guilty of an offense described in séction 3591, the
judge who presided at the trial or before whom the guilty plea was
entered, or another judge if that iudge is unavailable, shall conduct
a separate sentencing hearing to determine the punishment to be im-
posed. Prior to such a hearing, no presentence report shall be prepared

&



Pt

R AT a1

34

by the United States Probation Service, notwithstanding the provi-
stons of Bule 32(e) of the Federal Rules of Criminal Procedure. The
hearing shall be conducted— ' ,
o (1) before the jury that determined the defendant’s guilt;
(2) before a jury vmpaneled for the purpose of the hearing if—
© (4) the defendant was convicted upon a plea of guilty;

(B) the defendant was conwvicted after a trial before the
court sitting without a jury; '

(O) the jury that determined the defendant’s guilt was
discharged for good cause; or ‘

(D) after initial imposition of a sentence under this sec-
tion, reconsideration of the sentence under this section is
necessary ; or

(3) before the court alone, upon the motion of the defendant
and with the approval of the attorney for the govermment.
A jury impaneled pursuant to paragraph (2) shall consist of twelve
members, unless, at any time before the conclusion of the hearing, the
parties stipulate, with the approval of the court, that it shall consist of
a lesser number.

(¢) Proor or Mi1rT16ATING AND AGGRAVATING FacTORS —AL the hear-
ing, information may be presented as to any matter relevant to the
sentence, including any mitigating or aggravating factor permitied or
required to be considered under section 3593. Information presented
may nclude the trial transcript and exhibits if the hearing is held be-
fore a jury or judge not present during the trial. Any other informa-
tion relevant to a mitigating or aggravating factor may be presented
by either the attorney for the government or ihe defendant, regardless
of it3 admissibility under the rules governing admission of evidence
at criminal trials, except that information may be ewcluded if its pro-
bative value is substantially outweighed by the danger of creating
unfair prejudice, confusing the issues, or misleading the jury. The
attorney for the government and the defendant shall be permitted to
rebut any information received at the hearing, and shall be given fair
opportunity to present argument as to the adequacy of the information
to establish the existence of any aggravating or mitigating factor, and
as to the appropriateness in the case of imposing a sentence of death.
The_ attorney for the government shall open the argument. The de-
fendant shall be permitted to reply. The attorney for the government

shall then be permitted to reply in rebuttal. The burden o f establishing

the existence of any aggravating factor is on the government, and is
not satisfied unless the ewistence of such a factor is established beyond
a reasonable doubt, The burden of establishing the ewistence of any
mitigating factor is on the defendant, and is not satisfied unless the
emistence of such a factor is established by a preponderance of the
information. '

(@) Rerury or Serciar Fivvives—The jury, er if there is no jury,
the court, shall consider all the information received during the hear-
ing. It shall return a special finding as to each mitigating and ag-
gravating factor, concerning which informatipn is presented at the
hearing, required to be considered under section 3592. The jury must
find the existence of a mitigating or aggravating factor by a .wnani-
mous vote, although it is unmecessary that there be a unanimous vote

-
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on any specific mitigating or aggravating factor if a majority of the
Jury finds the existence of such a specific factor. ‘ .
(e) Rerurw o 4 Finping ConcernInG 4 SENTENCE oF DEaTR—If, in
the case of— . o
(1) an offense described in section 3591(a), an aggravating
factor required to be considered under section 3592(b) is found
to existy or '

(2) an offense described in section 35691 (b) or (¢), an aggraval-
ing factor required to be considered wnder section 35692 (c) is found
to exist,

the jury, or)z'f there 18 no jury, the court, shall then consider whether
all the aggravating factors found to exist sufficiently outweigh all the
mitigating factors found to exist to justify a sentence of death, or,
in the absence of a mitigating factor, whether the aggravating factors
alone are sufficient to justify a sentence of death. Based upon this con-
sideration, the jury by unanimous vote, or if there is no jury, the court,
shall return a finding as to whether a sentence of death is justified.

() Serciar Prrcavriov To Assure Aeainst Discriuivarion—In
a hearing held before a jury, the court, prior to the return of a finding
under subsection (e), shall instruct the jury that, in considering
whether a sentence of death is justified, it shall not consider the race,
color, national origin, creed, or sex of the defendant. The jury, upon
return of a finding under subsection (e), shall also return to the court
a certificate, signed by each juror, that consideration of the race, color,
national origin, creed, or sex of the defendant was not involved in
reaching the juror’s individual decision.
§ 3594. Imposition of a sentence of death

Upon q finding wnder section 8593 (e) that a sentence of decth is
justified, the court shall sentence the defendant to death. Upon a find-
ing under section 3593 (e) that a sentence of death is not justified, or
under section 3693 (d) that no aggravating factor required to be found
exists, the court shall impose any sentence other than death that is
authorized by law. Notwithstanding any other provision of law, if the
mazimum term of imprisonment for the offense is life imprisonment,
the court may impose a sentence of life imprisonment without parole.

§ 3595. Review of a sentence of death

(a) Arpear—In a case in which a sentence of death is imposed, the

sentence shall be subject to review by the court of appeals upon appeal
by the defendant. Notice of appeal must be filed within the time speci-
fied for the filing of a notice of appeal. An appeal under this section
may be consolidated with an appeal of the judgment of conviction and
shall have priority over all other cases. S ,

(b) Review—The court of appeals shall review the entire record in
the case, including— : .

?1 the evidence submitted during the trial;

2) the information submitted during the sentencing hearing

(8) the procedures employed in the sentencing hearing; and
§4 the special findings returned wnder section 3693(d).
(¢) Derciston awnn Disrosirion— _ :
(1) If the court of appeals determines that— .
(A) the sentence of death was not imposed under the in-
%noe of passion, prejudice, or any other arbitrary factor;

W . Sl
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(B) the information supports the special finding of the ex-
istence of an aggravating factor required to be considered un-
der section 359%; ‘

it shall affirm the sentence.

(2) In any other case, the court of appeals shall remand the case
for reconsideration under section 3593.

(3) The court of appeals shall state in writing the reasons for
its disposition of an appeal of a sentence of death under this
section. '

§ 3596. Implementation of a sentence of death

A person who has been sentenced to death pursuant to the provisions
of this chapter shall be committed to the custody of the Attorney Gen-
eral until exhaustion of the procedures for appeal of the judgment of
comwiction and for review of the sentence. When the sentence is to be
implemented, the Attorney General shall release the person sentenced
to death to the custody of a United States marshal, who shall super-
vise implementation of the sentence in the manner prescribed by the
law of the State in which the sentence is imposed. If the law of such
State does not provide for implementation of a sentence of death, the
court shall designate another State, the law of which does so provide,
and the sentence shall be implemented in the latter State in the manner
prescribed by such law. A sentence of death shall not be carried out
upon a women while she is pregnant. :

§ 3597. Use of State facilities

A United States marshal charged with supervising the implemen-
tasion of & sentence of death may use appropriate State or local facil-
ites for the purpose, may use the services of an appropriate State or
local official or of a person such an official employs for the purpose, and
Zhall ];?@/ the costs thereof in an amount approved by the Attorney

eneral.

* * * * * * »

Federal Aviation Act of 1958

* * * * * . »

§ 903. Venue and prosecution of offenses; procedures in respect of
civil and aircraft piracy penalties

x* * * * * %® *

[[PROCEDURE IN RESPECT OF PENALTY FOR AIRCRAFT PIRACY

L(c) (1) A person shall be subjected to the penalty of death for any
offense prohibited by section 902(i) or 902(n) of this Act only if a
hearing is held in accordance with this subsection.

[(2) When a defendant is found guilty of or pleads guilty to an
offense under-section 902(i) or 902(n) of this Act for which one of
the sentences provided is death, the judge who presided at the trial or
before whom the guilty plea was entered shall conduct a separate
sentencing hearing to determine the existence or nonexistence of the
factors set forth in paragraph (6) and (7), for the purpose of deter-
mining the scntence to be imposed. The hearing shall not be held if
the Giovernment stipulates that none of the aggravating factors set
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forth in paragraph (7) exists or that one or more of the mitigating
factors set forth in paragraph (6) exists. The hearings shall be
conducted-—
[(A) before the jury which determined the defendant’s guilt;
" L(1B) before a jury impaneled for the purpose of the hearing
1y—
[{i) the defendant was convicted upon a plea of guilty;
L(i1) the defendant was convicted after a trial before the
court sitting without a jury; or |
[(iii) the jury which determined the defendant’s guilt has
been discharged by the court for good cause; or
[(C) before the court alone, upon the motion of the defendant
and with the approval of the court and of the Government.

L[(8) Inthesentencing hearing the court shall disclose to the defend-
ant or his counsel all material contained in any presentence report, if
one has been prepared, except such material as the court determines is
required to be withheld for the protection of human life or for the
protection of the national security. Any presentence information with-
held from the defendant shall not be considered in determining the
existence or the nonexistence of the factors set forth in paragraph (6)
or (7). Any information relevant to any of the mitigating factors set
forth in paragraph (6) may be presented by either the Government or
the defendant, ragardless of its admissibility under the rules governing
admission of evidence at criminal trials ; but the admissibility of infor-
mation relevant to any of the aggravating factors set forth in para-
graph (7) shall be governed by the rules governing the admission of
evidence at criminal trials. The Government and the defendant shall be
germitted to rebut any information received at the hearing, and shall

e given fair opportunity to present argument as to the adequacy of the
information to establish the existence of any of the factors set forth in
paragraph (6) or (7). The burden of establishing the existence of any
of the factors set forth in paragraph (7) is on the Government. The
burden of establishing the existence of any of the factors set forth in
paragraph (6) is on the defendant.

L (4) The jury or, if there is no jury, the court shall return a special
verdict setting forth its findings as to the existence or nonexistence of
each of the factors set forth in paragraphs (6) and as to the existence
or nonexistence of each of the factors set forth in paragraph (7).

L(5) If the jury or, if there is no jury, the court finds by a.prepon-
derance of the information that one or more of the factors set forth in
paragraph {7) exists and that none of the factors set forth in para-
graph (6) exists, the court shall sentence the defendant to death. If the
jury or, if there is no jury, the court finds that none of the aggravating
factors set forth in paragraph (7) exists, or finds that one or more of
the mitigating factors set forth in paragraph (6) exists, the court shall
not sentence the defendant to death but shall impose any other sentence
provided for the offense for which the defendant was convicted.

L(6) The court shall not impose the sentence of death on the de-
fendant if the jury ov, if there 1s no jury, the court finds by a special
verdict as provided in paragraph (4) that at the time of the offense—

T (A) he was under the age of eighteen ;
L (B) his capacity to appreciate the wrongfulness of his conduct
or to conform his conduect to the requirements of law was signifi-
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cantly impaired, but not so impaired as to constitute a defense to
prosecution ;

[(C) he was under unusual and substantial duress, although
not such duress as to constitute a defense to prosecution;

L (D) he was a principal (as defined in section 2(a) of title 18 of
the United States Code) in the offense, which was committed by
another, but his participation was relatively minor, although not
so minor as to constitute a defense to prosecution ; or

L (E) he could not reasonably have foreseen that his conduct in
the course of the commission of the offense for which he was con-
victed would cause, or would create a grave risk of causing death
to another person.

MINORITY VIEWS OF MESSRS. KENNEDY, METZENBAUM,
AND LEAHY

The unchecked growth of violent crime in America has become a
source of fear and alarm for all our people. One out of every three
households in the United States is touched by serious crime. In the last
few years, the rate of increase in violent crime has literally doubled.

We all share a deep concern about these grim statistics for they do
not tell the whole story of the suffering and anguish of the victims of
i violent crime. In Fort Wayne, Indiana, we have witnessed the recent
brutal murder of a newspaper editor, his wife, and their son, and the
savage sexual assault on their young daughter. In Joliet, Illinois, we

[(7) If no factor set forth in paragraph (6) is present, the court
shall impose the sentence of death on the defendant if the jury or, if
there is no jury, the court finds by a special verdict as provided in para- ‘
graph (4) that— i

v

[(A) the death of another person resulted from the commission
of the offense but after the defendant had seized or exercised con-
trol of the aircraft; or

L (B) the death of another person resulted from the commission
or attempted commission of the offense, and—

L (i) the defendant has been convicted of another Federal or
State offense (committed either before or at the time of the
ccmmission or attempted commission of the offense) for which
a sentence of life imprisonment or death was imposable;

[ (ii) the defendant has previously been convicted of two or
more State or Federal offenses with a penalty of more than
one year imprisonment (committed on different occasions
before the time of the commission or attempted commission
of the offense), involving the infliction of seriously bodily
injury upon another person;

[(iii) in the commission or attemnted commission of the
offense, the defendant knowingly created a grave risk of death
to another person in addition to the victim of the offense or
attempted offense; or

[(iv) the defendant committed or attempted to commit the
offense in an especially heinous, cruel, or depraved manner.}
* * * " * * *

witnessed the deaths of 17 victims at the hands of the “weekend
murderers.” And we witness daily the continuing toll of violence in
every neighborhood of every city and every suburb of America.

However, we do not believe that the solution to the violent crime
problem rests with the death penalty. We believe that it is wrong in
principle, as a matter of public policy, and as a matter of constitutional
law. Although proponents of the measure argue that it will decrease
violent crime, we believe that it is a placebo which will divert public
attention and resources away from those measures which have a chance
of reducing the crime rate. Moreover, we believe that there are legisla-
tive alternatives, such as those embodied in the sentencing reform title
of the Comprehensive Crime Control Act of 1983 (S. 1762) now before
the Senate, that would deter violent crime more effectively than the
death penalty.

I.. THE DEATH PENALTY IS WRONG AS A MATTER OF PUBLIC POLICY

A strong case can be made against the death penalty as a matter of
public policy. :

First, capital punishment places incredible strains on our criminal
justice system, far cutweighing any marginal benefit that arguably is

ained. The death penalty in our society is so controversial that it
inevitably will be accompanied by the spectacle of shuffling a human
being back and forth between death row and temporary reprive during
months, ‘and even years of delay while the appellate courts grapple
with the enormity and irreversibility of the penalty and its impli-
cations for a nation espousing a reverence for human life. It is a divi-
sive penalty that expends emotions and resources out of all proportion
to any impact it could possibly have on the real problem of violent
crime in the United States.

Second, support of capital punishment is a quick, shorthand method
for appearing to be tough on crime, But an analysis of recent criminal
justice statistics and crime rates demonstrates convincingly the fallacy
that capital punishment can reduce the Nation’s soaring violent crime

(89)
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rate. It is a substitute—an ineffective, impractical substitute—for the
specific, modest, concrete steps that can be taken now to lower the crime
rate. ‘

There is no evidence to support the contentions of the proponents
of the death penalty that it will be a deterrert to violent crime. Even
the Justice Department, in its testimony to the Committee this year,
admitted that there is no clear evidence to show that the death penalty
has any deterrent effect, testifying that “* * * while studies attempt-
ing to assess the deterrent effect of the (death) penalty have reached
conflicting results, we believe that common sense supports the con-

clusion that the death penalty can operate as a deterrent for certain.

crimes involving premeditation and calculation,* * *” This appeal to
“common sense” obscures the real issue. No one disputes that capital
punishment has some deterrent effect. Presumptively all penalties do.

That is not the question. The point is whether it has a sufficiently
greater deterrent effect than life imprisonment—particularly life
imprisonment without parole. If not, how do we justify imposing the
ultimate penalty with 1ts risks of irreversible injustice and its other
costs to society?

With rare unanimity, the studies show no higher criminal homicide
rates in States without the death penalty than in those which retain it.
There is no indication that the death penalty, as imposed in various
States, affects the rate of criminal homicide. It certainly does not af-
fect the rate of violent crime, as it is targeted at only one percent of
all violent crimes.

We believe that if the goal of the death penalty is deterrence, legis-
lation imposing a real life sentence will more effective accomplish that
goal without imposing the social costs of the death penalty.

The other goals of the death sentence, incapacitation of the defend-
ant and retribution, are better achieved as part of the sentencing
guidelines system under the sentencing reform legislation, through
life sentences prescribed for the commission of some of the violent
crimes addressed in the Death Sentence bill and the abolition of
parole, which is also part of the sentencing reform proposal. The very
real and unavoidable prospect of spending one’s entire life in prison
with no hope for release—the prospect' of life without freedom—is
a chilling and haunting one. As effective retribution, it is to be com-
pared to a sentence of death, and for many it is worse.

Third, this legislation does little to alleviate the fears of the Ameri-
can people caused by the increase in the number of robberies, muggings,
burglaries and assaults. It is these crimes that the American people
fear most. Whether or not one can be electrocuted for committing
treason or espionage or attempting to assassinate a President is largely
irrelevant to the problem of street crime in America. Instead, we
should be looking at other solutions.

A sentence of life imprisonment without the possibility of parole
will be a more certain means of allaying these fears than the death
penalty. Presently, most of those who might otherwise be sentenced
to death are sentenced to life imprisonment because of the absence of a
constitutional capital punishinent statute, Since there is no distine-
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tion between these defendants and those who would never have been
considered for the death penalty, they are all eligible for parole under
the same rules.

Other steps can and must be taken to reduce the rate of violent
crime. We should try to improve our sentencing system to make it
fairer and less discretionary. We should reform our bail laws so
that judges can take danger to the community into account. We
should deal more strictly and effectively with violent juveniles. We
should launch a full scale attack on the problem of drug trafficking
and addiction, which is the root of so much violent crime. Finally,
we should re-institute a Federal crime program to help States and
localities implement programs designed to get the criminal offender
off the streets.

Fourth, imposition of the death penalty leaves no room for mis-
takes. No matter how well qualified the trial judges and well inten-
tioned the juries, the criminal system is run by people, and people
make mistakes. No matter what procedures are used to determine
the appropriate cases for the ultimate penalty of capital punishment,
innocent persons will be condemned to die. This terrible uncertainty
plagues the case of the last execution in France in which it is now
feared that the wrong man was guillotined in 1977,

The response to this argument has been essentially that such risks
are inevitable in our society. Possibly, this would be a convincing
argument if the death penalty were the only option, if society’s sta-
bility depended on the death penalty, as national security depends
on a strong national defense. But the argument is self-serving. There
has never been a demonstration that the death penalty is effective in
reducing crime. Indeed. there is much evidence to the contrary. Since
t,here1 are clear alternatives to the death penalty, this argument fails
utterly. :

Fifth. those who have been sentenced to death overwhelmingly come
from the poor and minorities. Racial hostility and anxiety concern-
ing personal safety are tragically intertwined in the United States.
Other prejudices abound. As one study concluded :

In the first five years after the Furman decision, racial dif-
ferences in the administration of capital statutes have been
extreme in magnitude, similar across States and under differ-
ent statutory forms, pervasive over successive stages of the
judicial process and uncorrected by anpellate review * * *
[D]ifferential treatment by race of offender and victim has
been shown to persist post-Furman to a degree comparable in
magnitude and pattern to the pre-Furman period. Bowers &
Pierce, “Arbitrariness and Discrimination UInder Post-Fur-
r(rizgé S)tatutes,” Capital Punishment in the United States, 629

0).

This discriminatory impact of the death penalty has not been defini-
tively adjudicated by the Supreme Court, although many justices
have acknowledged the powerful evidence for its existence. See e.g.
concurring opinions of Justice Douglas and Tustice Marshall in Fusr-
man v. Georgia, 408 U.S, 238 (1972). One leading student of this prob-
lem, however, has concluded that the present evidence strongly indi-
cates that the death penalty has been imposed with a patterned, sys-
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tematic racial bias, unexplainable either by statistical chance or any
statutory or other legally acceptable basis. Wolfgang and Riedel,

Rage, Judicial Discretion and the Death Penalty, 407 Annals of the

Amer. Academy of Pol. and Soc. Science 119-113 (1973). Of course,
the possibility’ of discriminatory application Increases with the
amount of discretion given the court or jury to impose er withhold the
death penalty. But under any save.a completely mandatory law, the
requirement of jury findings on specific factual issues gives substantial
scope to the possibilities of disecrimination, ' o
Although the requirement of the bill that judges instruct juries not
to consider race, color, national origin, creed or sex asa ground for im-

»

posing the death penalty serves the important purpose of sensitizing

juries, we do not feel it is sufficient to deal with the discrimination
roblem.

P Since the Supreme Court ruled in 1976 that the Georgia death pen-

alty statute was constitutional, seven people have been involuntarily

executed. This record is not sufficient to conclude that the legislative

scheme proposed by Gregg v. Georgia, 428 U.S. 153 (1976), will result

in any less discrimination than before. ‘

In sum, we believe that in light of all the serious problems posed by
the death penalty, it should not be enacted without some significant
demonstration that it will deter violent crime more effectively than
other punishment, such as mandatory life sentences. No such demon-
stration has been made. ’

{I. THE DEATH PENALTY IS WRONG IN PRINCIPLE

The death penalty is the harshest punishment which can be in-
flicted. In our view, it is wrong in principle. Senator Kennedy ex-

pressed this view in recommending clemency in the Sirhan case in
1969:

My brother was a man of love and sentiment and compas-
sion, He would not have wanted his death to be a cause for the
taking of another life. :

We believe that the act of premeditated execution is itself a debas-
ing denial of the sanctity of life. This is aggravated by the fact that
executions today still involve such barbaric suffering that as a matter
of public policy, they are conducted in private. The late Senator Philip
Hart, in opposing the death penalty in 1974, eloquently explained his

concern about the brutality of the death penalty:

As for the brutalizing effect of the death penalty, aboli-
tionists are often accused of holding a double standard—
concern for the sanctity of life when it comes to convicted
murderers, but no equal reverence for the lives of the innocent
vietims. Such attacks are unfair. There is a valid distinction
between killing when there is a clear and present danger than
one would otherwise become an innocent victim and society’s
right to punish criminals after the fact of their offense. If
executions could brine bazk to life the innocent victims of
criminal murder, or if the prospective victim can save his
own life at the cost of killing his attacker, all people excent
the absolute pacifist would value the innocent life over the .
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life of the murderer. But those are not the kinds of choices
we face in passing death penalty statutes unless it is shown

that they will Jprotect innocent lives effectively when other
punishments will not. : '

(See the additional views of Senator Philip Hart (Michigan) in the
Committee Report to accompany S. 1401, S. Rept. No. 93-721, 93d
Congress, 1st session 46 (1974)). ,

A July, 1988 article on the death penalty from “The Economist”, a
British weekly, was recently introduced into the Congressional Record
by Senator Carl Levin of Michigan. In examining the current status
of the death penalty the article concluded that—

Even where execution remains on the statute book, judges
and politicians go to great lengths to avoid having to carr
ocut the sentence. That indicates the solemnity with whic
modern states regard the killing of their citizens. In civilised
countries the penalty of death is neither swift nor certain, and
therefore does not have the deterrent powers claimed for it.

The article also pointed out that—

Governments tend to renounce the death penalty as their
people get richer. * * * Most poor countries execute their
worst criminals. Very few rich, democratic countries do, and
none of them is in continental western Europe. The only sig-
nificant industrialized nations that now use the death penalt
In peacetime are a curious group : Russia, South Africa, anc
America. (“The Case Against the Rope”; The Economist;
2-8 July, 1983 ; pp. 11-13.

We must ask ourselves if America should maintain a policy rejected
by all industrialized nations except two whose disrespect for human
rights should not be emulated by any nation.

III. THIS DEATH PENALTY LEGISLATION MAY WELL BE UNCONSTITUTIONAL

Having stated briefly some of the reasons underlying our position
that a Federal capital punishment bill should not be enacted, we wish
to express opposition to a number of particularly troublesome features
of the death penalty bill.

First, although treason and espionage have historically been re-
garded as offenses for which the death penalty may be imposed, the
Supreme Court decision in Coker v. Georgia, 433 U.S. 584 (1977)
creates serious doubt as to the constitutionality of the provisions of
this bill permitting the imposition of the death penalty for crimes
where death does not result. The Court in Coker held that the death
penalty could not be imposed for a rape in which death did not result.
The rationale of that case is equally applicable to treason, espionage,
and attempted assassinations of the President—all crimes where death
does not result.

Second, we do not believe that there should be any place in a Federal
capital punishment statute for determination of facts bearing on the
imposition of the death penalty by a majority vote of the jury. The
bill as reported permits a jury to disagree as to which aggravating fac-
tor they have relied on, so long as all jurors agree that some aggravat-
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ing factor is present. Under this provision the death penalty may be
imposed even though only a majority of the jurors could agree on any
aggravating factor. As the Justice Department in its comments on
S. 114 in the 97th Congress said, serious constitutional questions are
raised unless there is a requirement “that a jury’s findings as to the
existence of any aggravating factor be unanimous” (emphasis added).

Third, we are concerned that this bill does not require a determina-
tion “that the sentence of death is not excessive, considering both the
crime and the defendant” in order to affirm a death sentence on appeal.
We believe that this determination, which was included in the death
penalty legislation introduced in the 97th Congress, is a constitu-
tionally mandated requirement. Under the Supreme Court decision
in Ooker v. Georgia, 433 U.S. 584 (1977), an appellate court must look
at the death penalty senterice to determine whether it is out of propor-
tion to the severity of the crime. This amendment eliminated deter-
mination by the trial judges, provided by the original legislation,
which was designed to meet the constitutional requirement that the
appellate court must review each sentence to ensure that it is not dis-
proportionate to other sentences in similar circumstances.

In conclusion, we believe that capital punishment is wrong in prin-
ciple, wrong as public policy, and wrong as reported out of Commit-
tee. The majority has not made a persuasive case that the death
penalty will deter violent crime or will meet the constitutional re-
quirements of due process of law and equal protection of the laws.

Epwarp M. KENNEDY,
Howarp M. METZENBAUM,
Parrick J. LEARY.
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