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ESTABLISHING CONSTITUTIONAL PROCEDURES FOR 
THE IMPOSITION OF CAPITAL PUNISHMENT 

SEPTEMBER 29 (legislative day, SEPTEMBER 26h 1983.-0rdered to be printed 
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I" / 
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:M:r. THURMOND, from the Committee on the Judiciary, 
submitted the following, 

RE~ORT 

together with 

MINORITY VIEWS 

[To accompany S. 1765] 

'rhe Committee on the Judidary, to which was referred th~ bill 
(S. 1765) to establish constitutional procedures for: the im~osition of 
the sentence of death, and for other purposes, haVIng consIdered the 
same, reports favorably thereon without amendment and recommends 
that the bill do pass .. 

GENERAL STATEM}}NTAND HISTORY OF THE BILL 

S. 1765 was introduced by Senator Thurmond on AUW,lst 4, 1983 and 
immediately referred to, and reported by, the CommIttee on the Ju
diciary),! The bill is drafted to establish a Federal procedure for Fed ... 
eral capital~ffens\~s which ·will meet the constitutional requirements 
enllnciated by the Supreme Court fpr the imposition of the death pen
alty. In the 98th Congress, substantially.the same provisions were pro
posed in :S. 538, introduced by Senator Thurmond on February 22, 
1983, and title X of So,,829, part of an omnibus bill introduced on 
March 16, 1983, by Senators Thurmond and Laxalt at the request of 
the administration. At the time So 538 was introduced, Senator Thur-
mond observed; 2 . 

" The Committee ordered the text of S. ;1."165 reported to the Senate as an original b1ll 
on .July ,26, 1983. Since an original bUt may not be reported with cosponsors, the text of . 
tJie .blli approved by the Commltteewas simultaneously introduced. J:'efi!rred to Committee./ 
,and,reported (B. 1765). Original COIIPonsofs were Senators Laxalt, Df!Conclni, Hatch, Gl\.r.:f, 
Helma. I:nrnpson, Trible, Zorinsky, Grassley,'Eilst, Specter, and Domenlcl. . / 

1129 Con~. ;Ree. S 1408-S 1409 (Februarr 22. 1983 (dally ed.)). Bee· alsol rema~ks of 
SeDlltQr l)e'Conc1nl on capital punishment,' 128 Congo Rec. ,S 161 (J'anuary ~';1.t}81 

(dallyed.»). " '(1) l=-:.:c'?"o~, ~ 
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I submit that not only is capital punishment an appro
priate penalty under the Eighth Amendment of the Con
stitution, it IS also an appropriate penalty as a matter of 
legislative policy. * * * LT]he primary responsibility of soc
iety is the protection of its members so they may live out 
their lives in peace and safety. * * * [P]eople who com
mit [especially vicious and heinous murders] * * * have 
forfeited their own right to life. Every legislator, prosecu
tor, and court in this land should make the clearest statement 
that such inhuman '<t!onduct must not and will not be toler
ated and that the lives of those who choose to perpetrate such 
violence will be swiftly and certainly taken from them. No 
lesser penalty will suffice. 

The issue of capital punishment is not new to the Committee on 
the Judiciary this Congress. The Subcommittee on Criminal Laws 
and Procedures of this Committee held hearings in March and July 
1968 on a bil~ to abolish the death penalty for Federal offenses.3 In 
1972, the UnIted States Supreme Court in Furman v. Georgia/, in 
~ffect, m~de the death penalty provisions in Federal and State law 
InoperatIve by holding that because of the unlimi~ed discretion given 
to the judge and jury under the then existing statutes the death pen
al~y had come to be imposed so arbif~rarily and capriciously as to con
stItute cruel and unusual punishment ill violation of the Eighth 
Amendment. At the time of the Furman decision, Federal law author
Ized the death penalty for six categories of offenses: espionage trea
son, ~rs~ degree mu~der, felony-murder, rape, and kidnaping (when 
the vIctim was not liberated unharmed and when the kidnaping was 
committed during a bank robbery.5 

The challe~ge set by the Court for the United States Congress (and 
the State legIslatures) was not so much one of specifying those of
fenses for which the death penalty should be authorized-Federal law 
as noted above, already did this-but one of designing a procedure and 
establishing criteria for imposition of the death penalty that would 
bring the "arbitrary and capricious" result flowinO' from unfettered 
discretion within constitutionally tolerable bounds~ 

As a result .of the FU/l'11ULn decision, Senator Hruska, joined by the 
late Senator McClellan,. introdu~ed .S. 1401 in the 93d Congress on 
~arcl~ ~7, 1973, to prOVIde constitutIonal procedures and criteria for 
ImpOSItIon of the death penalty for most of the Federal offenses then 

3 To Aboll8h the Death PenaltJl. Hearings before the Subcommittee on Crln:lnnl Laws 
and Procedures vf the Committee on the Judiciary United States Senate !.Iotli COil'" 2d Sess. (1968). ,., e', 

4408 U.S. 288 (1972). 
6 See 18 U.S.C.32-3i (destruction of aircraft or aircraft faclllties and motor "ehicles 

or motor vehicle faciUties where death results) i 18 U.S.C. 351 (a) (murder of a Member 
of Congress, a_M.eJ}lJ:ler of Congress·elect, ft Supreme Court jUgtlCG, Gr certain high execu
tive branch UUlClaJS): 18 U .. S.C. ·31)1 (b) (kidnaping a Member of Congress Memher of 
Congress'elect, a Supreme Court Justice, or certain high executive brunch officIals ",her(' 
death results) ; 18 U.S.C. 794 (espionage)' 18 U.S.C. 844 (d), (f), and (l) (explosive 
offenses where dell-th results); 18 U.S.C. lill (muJ,'der in the special Illllrltlme and ter· 
ritorlal jurisdiction of the t'nited States) i 18 U.S.C. 1114 (murder of specified Fede.ral 
officials and employees) i 18 U.S.C. 1201 (Kidnaping where the victim WUR not liberated 
unharmed) i 18 U.S.C. 1716 (injurious articles as nonmallllble where death resultFl) . 18 
U.S.C. 1751 (a) (murder of the Prel!ldent, Prelddent·elect. Vice Pre.Hldent the Officer llext 
In order of succession to the President, or certain lllgh White House om~lalH) . ]8 USC 
1751(b) (kidnapin~\of President, Vice Presldl'nt. thl' officer next in ol'der In'Bucce~Hl~lIi 
to the Presidency, where death results) : 18 U:S.C. 2031 (rape In the special marl~lme 
and territorial jurisdIction ot the United 'States) : 18 U.S.C. 2381 (trelillon)' 18 U.'S.IO 
1992 (destru.ction of trains ortraln.faclllties where death results) : 18 u.s.h 21113«(')' 
(murder oJ,'kidnaplng in the course of a banI;: robbery) ; and 49 U.S.C. 1172 (alt'craft hi. 
jacking where death results). When the lddnaping sectlon was revised In other respects 
in 1972 (Public Law 92-539), the death penalty language was dropped as superfluous In 
light of the Furman decision. 

3 

.authorizing the death penalty.6 Hearings were held on the legislation 
in April, June, and JUly or 11:)78.1 On .1\'l.arch 1, 1974, the Senate Com
mittee on the Judicial'Y repOJ:ted S. 1401 with amendments 8 and the 
Senate passed the measure on March 13, 1974, by a vote of 54 to 33.9 

'l'he .House did not act on the bill. 
While a number of bills providing for capital punishment were 

introduced in the 94th Congress, actIOn on these measures was de
ferred until decisions were rendered in a' group of post-Fur-man cases 
pe~ding in th~ Supreme Court. In 1976, the Bupreme Court decided 
thIS group of landmark death penalty cases-Gregg v. Georgia,lO 
Proffitt v. Florida,ll Jurek v. Tewas,12 Woodson v. North Oarolina,13 
and Roberts v. Louisiana 14-in which the death penalty was held con
stitutional when imposed under certain procedures and criteria which 
guarded against unfettered discretion condemned in Furman, but 
which retained the important flexibility to consider the aggravating 
and mitigating factors of each case. Mandatory death penalty statutes 
were struck down.15 

In 1977, a bin (S. 1382), that reflected the latest decisions by the 
S:upreme Court, was introduced by the late Senator McClellan and 
nmeteen cosponsors. The Subcommittee on Criminal Laws and Proce
dures, following hearingsr reported the bill with minor amendments 
to the full Committee. The Committee held additional hearings in 
April and May 1978 17 primarily to explore the implications with re
spect to the application of the death penalty to treason and espionage 
posed b~ a ~une 1977 Supreme Qourt case holding unconstitutional 
the applIcatIOn of the death penalty to the nonfatal rape of an adult 
woman.IS The Committee faile,d to report the measure to the Senate. 

In the 96th Congress, Senator DeConcini, joined by Senator Thur
mond, introduced a bill (S. 114) to enact a constitutional procedure 
for imposition of the death penalty similar to the predecessor bills.19 
The bill was reported by the Committee on January 17, 1980.20 The 
Senate did not consider the measure further. 

., The bill eliminated the death penalty for rape and limited the 'Penalty in kidnaping 
to situations in which death resulted. It should also be noted that both of the massive 
b111s to reform the Federal criminal laws (S. 1 and S. 1400, G3d Cong., 1st Sess.) con· 
tained provisions to meet the constitutional problems raised by Furman. 

7 Imposition oJ Oapital Puni8hment, Hearings before the Subcommittee on Criminal 
Laws and Procedures of the Committee on the Judiciary, United States Senate, 93d Congo 
1st Sess. (1973). ' 

8 S. Rept. No. 93-721, 93d Cong., 2d Sess. (1973). 
0120 Congo Rec. S 03721 (May 18, 1974 (daily cd.». It should be noted that simllar 

responses to the Furman decision were occurring in the State legislatures. By the end of 
the 1970s, at least 35 State legislatures had enacted new laws attempting to meet the 
objections of the Supreme Court by removing the imposition of the death penalty from the 
unguided discretion of the judge and jury. In addition, the United States Congress enacted 
antlhljacklng legislation providing for procedures for imposition of the death penalty for 
aircraft hijacking where death results (see section 105 of the Antlhijacklng Act of 1974 
P.L. 9'3-366 (August '5, 1974); 49 Uo'S,IC. 1473(c», but failed to act on general leg~ 
islatlon (S. 1401) to cover Federal murder, treason, nnd espionage. 

10 428 U.S. IG3 '1976!. 
11 428 U.S. 242 h976 . 
12 428 U.S. 262 (1976 . 
13 428. U.S. 280J1976). 
It 428 U.S. 325 1976). 
ltilVoOd.ROtl V. orth Oat'olina, lIupra note 13; Ro·bet·ta V. LOUisiana, stlpra note 14. 
10 See To 1iJ8tablish Ootlstitutional proc. edtlrC8 Jor tile Imposition oJ Oapital Punish-

1net/t, Hearing before the Subcommittee on Criminal Laws ond Procedures of the Com
mittee on the Judiciary, United States Senate, 95th Cong., 1st Sess. (1977). 

17 See '1'0 Estflllli8h Rational Oritetia Jor t1,e ImpOSition oJ Oapital Ptl11i81lmcnt, Hear· 
Ings before the Committee on the Judiciary, United. States Senate, 95th Cong., 2d Sess. 
(1978). 

1800ker Y. Georgia., 433 U.S. 584, decided on June 28, 1977, after the subcommittee 
hearings. . 

]0 Sell 125 Congo Rec. S 417-S 420 (Janullry 28( 1979 (dally ed.». 
20 S. Rept. No. 96-554, 96th Cong., 2d Sess. (1980). 
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In the 97th Congress, Senator DeConcini, joined by Senator Thur
mond, again introduced a capital punishment bill (S. 114) 21 and 
further hearings were held on the subject.22 The bill was reported to 
the Senate by a vote of 13 to 5 on July 1, 1981,23 but no further action 
was taken. 

As noted above, this Congress two bills, S. 538 and S. 829, contained 
provisions on capital punishment. Further comment on the subject 
was received in hearings on S. 829 and related bills,24 with the Commit
tee ultimately reporting the instant bill on August 4, 1983. 

THE PROVISIONS OF S. 1765, AS REPORTED 

S. 1765 in this Congress, as were the predecessor bills, is designed to 
establish constitutional procedures to guide the discretion of the jury 
or judge in determining whether to impose the death penalty. The bill 
would create a new chapter 228 in title 18 of the United States Code 
made up of seven sections covering the complete procedures to be used 
from the initial decision by the government to seek the death penalty 
through appeal. It draws primarily on the drafting style of S. 538. 

The bill would urovide that after a conviction for an offense for 
which a penalty ot death is authorized, the court must hold a separate 
hearing on whether to impose the death penalty. The bill would largely 
leave unchanged the current law offenses that authorize the imposi
tion of the death penalty, except that the measure this Congress retains 
Senator Thurmond's amendment to S. 114 in the 97th Congress to 
provide the death penalty for an attempt to assassinate the President 
and adds Senator Specter's proposal to punish murder in a Federal 
correctional instituti<?n by an inmate serving a life term by death or 
life imprisonment without parole.25 ' 

The hearing would normally be before the same jury which sat for 
trial, or, if both parties agree, before the judge. After both sides have 
an opportunity to present all relevant information, the jur:y or judge 
would make special findings as to whether the statutory requirements 
for imposition of the death penalty are met. Procedurally, this would 
require the factfinder to determine the existence of statutory aggravat
ing and mitigating factors as a basis for proceeding to the ultimate 
determination of the penalty to be imposed.26 

21 See 127 Congo Rec. S 161-S 163 (January '15, 1981 (dally ed.», 
22 Oapital Puni8hment, Hearing!] before the Committee on the Judiciaryy, United States 

Senate, 97th Congo 1st Sess. (1981), 
23 S. Rept. No. \)7-143, 97th Cong., 1st Sess. (1981). 
2' 'l'he VomprehenBive Orime Oontrol Act of 19811, Hearings before the Subcommittee on 

Criminal Law of the Committee on the Judiciary, United States Senate, 98th Cong., 1st 
Sess. ('1983) (statement of the Department of Justice, pp. 95-102 j statement of the 
American Civil Liberties Union, appendix H). 

l!5 See list of current Federal statutes, 8upra note 5, indicating that treason, espionage, 
and most Federal homicides now purport to carry the death penalty, Seyeral current 
Federal offenses enacted or modified after the Furman decision-murder of a foreign 
official, an official guest of the United States, or internationally protected person (18 
U.S.C. 1116) and kidnaping" where death results (18 r.S.C. 1201)-are chnrged by tlw 
bill to provide for the death penalty. On the other hand, several cUl:rent Federal nOIl-. 
fatal otrenses-rape (18 U.S.C. 20H1) and kidnaping in the COurse of a bank robbery 
(lS U.S.C. 2113(e) )-are amended by the bill to eliminate reference to the death penalty. 
The prov~sions to provide the death penalty for an aggravated attempt to assassinate the 
PreSident and murder by an inmate serving a lIfe term in a Federal correctional facllity 
are diSCUSSed in more detail infra, 

26 It should be noted that S. 1765, as introduced and reported In this Congress, makes 
it clear that the jury or judge may consider nonstatutory mitigating and aggravating 
factors in the Ultimate decision on whether to impose the death penalty. This wus one of 
the characteristics of the statute unheld in Gregg v' Georgia and later constitutionallY 
mandated in Locl.ett V. OhiO, 438 U.S. 586 (1978), with respect to mitigating factors. 
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, The statutory mitigating f3:ctors include such things as the fact that 
tne defendant was ~ess than eIghteen year~ of age, :r:p.ental problem" or 
pressures, substantIal duress, and the extent of his involvement in the 
offense.27 - . 

The aggra~ating factors va:ry depending on whether the offense is 
one r~lat~ng to treason or espIC!nage, C!r to murder. Aggravating fac
tors Iel~tmg t? treason and eSpI?nage mclude a past conviction for an 
offense ~nvolvmg tl'ea~on or espIona~e, whether the offense created a 
grave rIsk of substantIal danger to the national security and whether 
the o,ffense created,a gray~ risk of death to another pers~n.l!8 

WIth respect to ImpOSItion of the death penalty for a homicide i.e. 
mur?er, felony:murder, or.accom~lice liability, as well as an att~mpt 
to kIll the PreSIdent, the bIll prOVIdes that a t.hreshold determination 
!Dust ?e made before proceeding to consider other factors relevant to 
l1np~sIng the death penalty. If the offense is an attempt to kill the 
Pres~dent, the factfinder must find that actual bodily injury to the 
PreSIdent resulted ,from the attempt or that the attempt came danO'er
ousl:y ~lose to causmg the death of the President.29 If the offense is a 
homIc~de, the fa~tfi~der mu~t find. that the defendant (1) intention
~lly kIlled the vI~tlIn; (2) IntentIOnally inflicted serious bodily in
J ~lI:y that ~esulted In the death of the victim; or (3) intentionally par
tICIpated m an act that he knew, or reasonably should have known 
wou~d. create. a grave risk of death to a person, other than one of th~ 
partICIpants In the offense, and the victim died as a direct result of the 
nct.30 If the .jury or judge fails to find the existence of one of these 
threshold crIterIa, the death penalty cannot be imposed for homicide 
or an attempt to kill the President. 

Once t~e applicable threshold factor is found to exist the statutory 
aggravatmg fact.ors for homicide are relevant as to whether the death 
pe~alty ~ay be I~posed. These factors include existence of repeated 
serIOUS ~IOlent ?rImeS 'by the defendant, commission of the offense in 
an ~speCIally heInous, eruel, 01' depraved manner or for hire or against 
UnI~ed .States. or fO,reign officials m.ost likely t~ be the .ta~get of as
sassmatIOn, kIdnapmg, and terrorIsm.31 Language similar to one 
of th~se fact?rs-that the defendant committed the homicide "in an 
especIaI~y ~emous, cruel, or depraved manner"-has been attacked as 
unconstitutIOnal for vagueness. In Godfrey v. Georgia 32 the Supreme 
Court noted that such an aggravatinO' circumstance ~as held not to 
be uncons~itutional on its face in G1'egg, but a majority concluded that 
the G~orgIa Supreme Court had adopted such a broad and vaO'ue con
structIon of the language as to violate the EiO'hth and Fo~rteenth 
J\mel,ldments. In reaching this conclusion, the plurality opinion, in
dICatmg that torture, augravated battery the deliberate prolonO'I'nO' 
f ff · th '? ." 0 0 o. s.u ermg, or e serIOUS phySICal abuse of the victim before in-

~Ictmg death would suffice to narrow the concept to within constitu
bonftl bounds, nevertheless, observed that the killinO's committed by 
Godfrey "cannot. be saiel to have reflected a conscio~sness materialiy 
more 'depraved' than that of any person guilty of murder." 33 

Il7 See proposed 18 U.S.C, 3592(a). 
28 Ree proposed 18 U.S.C. 3092(b). 
:!II See proposed]8 H.S.C, 3591(b). 
110 Ree proposed 18 U.litC. 3091(c). 
:n See proposed 18 U.S.C. 3092(c). 
8!l446 U.S. 420 (1980). 
8!1 Id. at 429-431, 482. 
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The Committee adopts the language "espe~ially heinous, cruel, or de
praved manner" with these limitations in mind.1'his aggravating fac
tor is n~t intended to be a catch-aU concept to be used to impose the 
death penalty on any person found guilty of murder. On the other 
hand, to tbe extent that an unusual, extraordinary ydepravity is evi
denced by the circumstances, such as the execution style killillg of a 
stranger for the thrill of it or the extended terrorizing of a victim be
fore execution, the Committee has concluded that it would be constitu
tion~l to view the concept of 'idepravity" as broader than a "novel 
physical torture requirement" 34 and intends for it to be so construed 
in this measure. 

For the offense of treason or espionage, the jury would be required to 
determine by unanimous vote whether any statutory mitigating or ag
gravating factors exist, although it is unnecessary that there be a 
unanimous vote on any specific mitigating or aggravating factor if a 
majority of the jury finds the existence of such a specific factor.a5 If no 
aggravating factor is found to exist, the court would impose a sen
tence, other than death, authorized by law.a6 If the jury agrees, as in
dicated, that at least one aggravating factor exists, the jury by unani
mous verdict would then determine, in light of all the information, 
whether the aggravating factor or factors sufficiently outweigh any 
mitigating factor 01' factors, or, in the absence of any mitigating fac
tors, whether the aggravating factor or factors alone justify a sentence 
of death.31 If the jury finds that the death penalty is justified, the court 

, is directed to impose a sentence of death. 38 ~l" / 

For homicide o irenses , as noted above, the jury must first find by 
unanimous verdict that one of the threshold circumstances as specified 
in section 3591 (h) or (c) existed. This suhsection is designed to insure 
a certain culpability level on the part of the defendant with respect to 
homicide or the attempt on the life of the President of the United 
States. If this requirement is not satisfied, the court would impose a 
sentence, other than death, authorized by law. However, if this require
ment is satisfied, the jury must then determine by unanimous vote 
whether any of the statutory mitigating or aggravating factorsap
plicable to homicide exist, although it is unnecessary that there be a 
unanimous vote on any specific mitigating or aggravating factor if a 
majority of the jury finds the existence of such a specific factor.30 Upon 
the failure to find at least one of the aggravating factors, the court 
would impose a sentence, other than death, authorized by law.40 On 
the other hand, if the jury finds as indicated that at least one of the 
aggravating factors exists, it must by unanimous verdict determine, 
in light of all the information, whether the aggravating factor or fac
tors found to exist sufficiently outweip.:h any mitigatinQ' fRetoI' ,or fac
tors found to exist, or, in th~~bsence of any mitigating factors, 
whether the aggravating factor {'i.! factors alone, justify a sentence of 
death.41. If the jury finds that the death penalty is justified, the court 
is directed to impose a sentence of death.42 " . 

84Id. at 443 (Chief Justice Burger, dissenting). 
8Ii Sre proposed lR U.S.C. ~593 (d). 
88 See proposed 18 U.S.C. 3594. 
~ See proposed 18 U.R.C. 3593(e). 
118 See proposed lR U.S.C. 3594. 
811 flee proposed lR U.S.~. 3593(d) . 
.0 Ree proposed lR JJ.R.C. 3594. 
'1 See proposed 18 n.s.C. 35!)3(e). 
~ See proposed 18 U.S.C. 3594. 
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The bill further provides that the defendant shall have a right to 
appeal the sentence and that such review shall have priority over all 
other cases.4S In order to affirm the sentence, the appellate court must 
determine that the sentence of death was not imposed under the in
fluence of passion, prejudice, or other arbitrary factor and that the 
evidence supports the special findings. 44 , 

The Committee is convinced that the procedures proposed in S. 1765 
for. the impo~ition of the death penalty s~ccessfully meet the consti
tutIonal reqUIrements of the Supreme Court cases. Primarily the wit
nesses who appeared in opposition to the bill did S0 oil moral or re
ligious grounds and did not challenge the constitutionality of the basic 
procedures. The representative of the American Civil Liberties Union, 
while criticizing the bill as clearly unconstitutional in a limited num
ber of the specifics, generally maintained that the death penalty under 
all circumstances is cruel and unusual punishment prohibited by the 
Eighth Amendment and therefore opposed the enactment of a Fed
eral death penalty statute.45 

A representative of the Department of Justice, appearing in sup
port of previous capital punishment legislation, made the following 
observation: 46 

* * * Both the President and the Attorney General have 
repeatedly indicated in public statements that they support 
the imposition of the death penalty in carefully circum
scribed conditions for the most serious crimes. In our view, 
the death penalty is warranted for two principal reasons. 

First, while sociological studies have reached differing con
clusions, common sense tells us that the death penalty does 
operate as an effective deterrent for some crimes involving 
premeditation and calculation, and that it thus will save the 
lives of persons who wou](I otlwrwise become the. permanent 
and irretrievable victims of criminal misconduct. 

Second, society does have a right-and the Supreme Court 
has confirmed that right-to exact a just and proportionate 
punishment on those individuals who deliberately flout its 
laws; and there are some offenses which are so harmful and so 
reprehensible that no other penalty, not even life imprison
ment without the possibility of parole, would represent an 
adeouate response to the clefendflllt's conduct. 

Like the authors of S. 114, therefore, Mr. Chairman, this 
administration supports the death penalty in certain in
stances involving violation of Federal criminal statutes * * *. 

* * * * * 
Our initial examination of this hill indicates that it too would 
likely pass constitutional muster and is of such a scope and 
nature as to constitute an appropriate framework for the 
restoration of the death penalty into the Federal criminal 
justice system-an event which we agree with the sponsors of 
this legislation is overdue. 

~he Committ~ ~I1S carefully considered the constitutional impli-
catIOns for applIcatIOn of the death penalty to treason and espionage 

'3 See proposed 18 U.S.C. 3595. 
" Ibid. 
,~ Capital Punishment Hearings, supra note 22 at 128-132 139-280 
'8Id. at 84-35. ' • 
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not resulting in the death of another raised by the Supreme Court 
in Ooker' v. Georgia 47 "holding that imposition of the death penalty 
for rape of an adult women where death did not r'esult was "~rossly 
disproportionate and excessive punishment" forbidden by the Eighth 
Amendment as cruel and unusual punishrilent. These two important 
national defense offenses are generally considered uniquely Federal.in 
nature; however, such offenses are a part of the laws of most countrIes 
and commonly, as in current United States law, carry the death pen
alty as ar.l authorized sentence. The most troublesome problem is the 
treatment of peacetime espionage. To meet the concerns that underpin 
Ooker, the Committee limits the death penalty for peacetime espion
age to situations where the offense directly concerned nuclear weap
onry, military spacecraft or satellites, early warning systems, or other 
means of defense or retaliation against large-scale attack; war plans; 
communications intelligence or cryptographic information; .or any 
other major weapons system or major element of defense strategy. The 
Committee has conchided that it would be constitutional to impose 
the death penalty for treason and espionage offenses, and it is war
ranted nnder the na.rrow circumstances nrovided in S. 1765:\8 

The Committee also carefully considered the constitutionalit.v of 
Senator Thurmond's proposal to provide the de,ath penalty for an 
unsuccessful attempt to kill the President of the United States if the 
attempt results in bodily injury to the President or o~herwise c011fes 
dangerously close to causing the death of the PresIdent. As wIth 
nonfatal treason ann espionage, application of the death penalty to an 
attempt to kill the President raises issues of grossly disproportionate 
and excessive-punishment under Ooker. A number of witnesses in the 
hearings, including Professor David Robinson with the Geor~e Wash
ington University School of Law,49 testified that an attempt upon the 
life of the President as the Head of State could intheir judgment be 
constitutionally punishable by death. The Department of Justice, 
Office of Legal Counsel, provided an opinion on the issue in which the 
Office concluded: 50 

* * * We believe that such a statute, if drafted narrowly 
and with extreme care, might well be upheld by the Supreme 
Court. 

* * * * * 
As the most powerful and visible of the n.ation's leaders, 
the President maintains a unique position within the Federal 
Government. As Commander-in-Chief of the armed forces, 
he discharges unique responsibilities for the security of the 
country. As head of the Executive Branch, he is entrusted 
with the authority of coordinating and executing all Jaws of 
the United States. For these reasons, an assault on the Presi
dent threatens the national security in a distinctive fashion. 
Even if the attempt is unsuccessful, it may produce a national 
sense of embarrassment, fear, or trauma. An attempt on t.he 
life of the President is, as a result, different in kind, not 

'7 Supra note 18. 
'8 Capital Punishment Hearings, supra note 22 at 23-25. 
'9Id. at 67-68. 
Ii{) Id. at ij4, 64-61>' 
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merely in degree, from an attempt on the life of any other 
public or private citizen. 

* * * * * 
We believe that the unique nature of the office of the Presi-

dent of the United States furnishes support for the view that 
an attempted assassination of the President can be subjected 
to the death penalty. 

* * * * * 
Any such statute should be narrowly drafted to include cases 
in which the defendant's intent was unambiQUous and the 
crime was almost completed. Such a statute ;ould be more 
likely to be upheld if an element of the crime was the actual 
commissio.n of some ~odily inj.ury to the President. 

We belIeve that, If a capItal punishment statute were 
~rafted to ~nc~ude such injury as part of the offense, or pos
SIbly even If It were otherwise narrowly confined to nearly 
successful attempts, the statute might well be found consti
tutional. The fact that England and a number of other 
countries have historically applied the death penalty to an 
a~te~p~ed murder. o~ . t~le head of Stn:te, to~ether with the 
dIstmctive responsIbIhtIes of the PresIdent ill our constitu
t~onal scheme do, in our view, provide support for a conclu
SIon ~hat tl~e death penalty f?l' an attemJ?t on the life of the 
PresIdent IS not dIsproportIonate withIn the meaninO' of 
Ooke1'. b 

The proposal, based upon the opinion of the Office of LeO'al Counsel 
and adopted 'by the 90~mittee, would provide for the de~th penalty 
for attempted assassmatIon of the President-a deliberate premedi
tated act intending murder-only in the limited circumsta~ces where 
the attempt results in bodily injury to the President or otherwise 
comes dangerously close to causing the death of the President. Ad
mittedly, the "dangerously close" language does not track a precise 
line. Th~ Co;mmittee concluded, ~lOw~ver, that t~le death penalty would 
be constI.tutIOnal not only for SItuatIOns resultmg in bodily injury to 
~h~ PresIdent, but to exceptional "core" cases not resulting in actual 
mJury where the defendant's unambiguous purpose is to kill the Presi
dent and the effort fortuitously fails after the deadly force IS set in 
motion in close proximity to the President. 

CAPITAL PUNISHMEN'I.' AS A ]\{ATTER OF LEGISLATIVE POLICY 

Despite the explicit approval by the Supreme Court for the death 
penalty a~ an. appropriat~ ~anction under the, Eighth Amendment of 
~he C~nStItutIOn, the baSIC .Issue of the use of the death penalty is so 
~mp?rt;a~t that tl~e COml~llttee feeJs compelled to reiterate here the 
JustIficatIOns for ItS use In the hemous crimes under the particular 
circumstances provided in S. 1765. 

The conclusion in favor of the retention of capital punishment 
f.or these crime~ has its basis ~n. t:,vo under!yin~ beliefs: First, the be
hef that the prImary responSibIlIty of SOCIety 18 the protection of its 
members so that they may live out their lives in peace and safety. In-
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deed, this is one of the main reasons why any society exists. Where the 
safety of its citizenry can no longer be guaranteed, society's basic 1 ea
son for being disappears. In pJ.'oviding its members protection, society 
must do what is necessary to deter those who would break its laws and 
punish those who do so in an appropriate .manner. Second, the belief 
that a purpose of our criminal law is to promote respect for the lives 
and property of others. As previously noted by Senator Thurmond: 51 

The death penalty must be restored if our criminal justice 
system is to effectively control the increasing number of 
violent crimes of terror. The confidence of the American 
people in our criminal justice system must also be reclaimed 
and the imposition of the death penalty can restore such con
fidence. 

Mr. President, people who commit violent crimes have for
feited their own right to life. Justice demands that such.in
human action cannot be tolerated. This bill would permit the 
death penalty in certain instances and, I hope, provide pro
tection for the innocent victims of violent crimes. 

The Committee also subscribes to the statement of Walter Berns 52 

that-
* * * [t lhe purpose of the criminal law is not merely to 

control behavior-a tyrant can do that-but also to promote 
respect for that which should be respected, especially the 
lives, the moral integrity, and even the property of others. In 
a country whose principles forbid it to preach, the criminal 
law is one or the few available institutions through which it 
can make a moral statement and, thereby, hope to promote 
this respect. To be successful, what it says-aud it makes this 
moral statement when it punishes-must be appropriate to 
the offense and, therefore, to what has been offended. If 
human life is to be held in awe, the law forbidding the taking 
of it must be held inawe; and the only way it can be made to 
be awful or awe inspiring is to entitle it to inflict the penalty 
of death. * '" '" 

It is the Committee's conclusion that the sentence of capital punish
ment applied to the more serious offenses fulfills these functions. 

DETERRENOE 

The question of the deterrent effect of capital punishment has 
probahly been the one point most debated by those favoring the aboli
tion of the penalty and those desiring its retention. Sever::::l studies 
have been conducted purporting to show the absence of any correlation 
between the existence of the penalty and the number of capital crimes 
committed in a particular jurisdiction. The argument then fQllows 
that, since there exists no such relationship, the penalty serves no 
legitimate social purpose and should not be imposed. 

If the absence of any correlation between the existence of the penalty 
and the frequency of capital crimes could actually be proved by these 
studies, the argument for 'abolition would be much stronger. Although 

~1 Statement of Senator Strom Thurmond on the introduction of S. 114 In the 96th 
C<;)Il',;:r'ess. 125 Congo Rec. S 419 (January 23,1979 (dally ed.». 

III Walter Berns Resident Scholar, The American Ent.-rllrise Institute for Foreign Pollcy 
Research, DefemJlng tile Deatl~ PenaltJ/, Crime and Delinquency, October 1980, reprinted 
in Capital Punishment Hearings, lJupra note 22 at 260. 
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entitled to consideration, however, the value of these studies is seri
ously diminished by the unreliability of the statistical evidence used, 
the contrary experience of those in the field of law enforcement and 
the inherent logic of the deterrent power of the threat of death. ' 

With regard to the statistical evidence, the first and most obvious 
point is that those who ar~, in fact, deterred by the threat of the death 
penalty and do not commIt murder are not included in the statistical 
data. There is no way to determine the number of such people. Second
ly, even those favoring aholition agree th11,t the available evidence on 
the subject of deterrence is, at best, inadequate. 

Possibly the greatest difficulty with the available statistical data is 
that the only figure available to judge the effectiveness of capital pun
ishment is the "murder and nonnegligent manslaughter" figure re
ported annually by the Federal Bureau of Investigation; and thiR 
figure does not provide sufficient evidence from which to draw a con
clusion. 

In short, the available data on this question is at best inconclusive. 
In the absence of reliable statistical evidence, great weight must be 

placed on. the experience of those W~lO are most frequently called upon 
to deal wl.th murderers and potential murderers and who are thus in 
the best position to judge the effectiveness of the remedy-our law 
enforcement o~cials. The vast majority of these officials continue to 
favor the retentIOn of the death penalty as a deterrent to violent crime. 

As Norman Darwick, ExeclJtive Director, International Association 
of Chiefs of Police, expressing the views of the Association, testified 
before the Committee: 53 

The Association favors the imposition of the death penalty 
for premeditated murder, murder committed during the per
petration of felonies and the killing of law enforcement offi
cers and correctional officials while performing their duties. 
We strongly believe that capital punishment is a deterrent to 
the commission of certain crimes, particularly premeditated 
murder, murder committed during the perpetration of felonies 
and the killing of law enforcement officers and prison guards. 

lie '" lie * * 
Further, there is no evidence that shows that the death 

penalty is not a deterrent. Rational men fear death more than 
anything else. The Use of the d~ath penalty, therefore, has a 
potep.tially greater general deterrent effect. than any other 
pumshment. ~. 

The issue, for our purposes here, has been definitely resol ved by the 
S~preme Court in the Gregg case where it concluded that it is appro
prIate for a legislature to (l,onsider deterrence as n justification for the 
imposition of the death penalty: 64 

Although some of the studies suggest that the death penalty 
may not function as a significantly greater deterrent thail 
lesser penalties, there is no convincing empirical evidence 
either supporting or refuting this view. '~Te may nevertheless 
assume safely that there are murderers, such as'those who act 
in passion) for whom the threat. of death has little or no deter-

Mfd. nt 114. 119. 
M Gregg v. Georgia, 81tpra note 10, 428 U.S. nt 180-86 (footnote omitted). 
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rent effect. But for many others, the death penalty undoubt
edly is a significant deterrent. There. are carefully cont~m
plated murders, such as murder for lure, where the possIble 
penalty of death may well enter into the cold calculus. that 
precedes the decision to act. A~d the:re are some categorIes of 
murder, such as murder by a hfe prIsoner, where other sanc
tions may not be adequate. 

But the death penalty ought not be thought of solely in terms of 
individual deterrence. It also has value in terms o.f SOCIal or: general 
deterrence as well. By associating the penalty wIth the crImes for 
which it is inflicted society is made more aware of the horror ~f those 
crimes, und there i~ instilied in its members the desire to aVOId such 
conduct. 

INOAPAOITATION 

The incapacitating effect of capital punislunent.is ?le~r. Obyious~y 
t hose who suffer this penalty are unable to commIt s}mIlar crlIDes In 
the future. The question, then, becomes on~ of ~ecessIty. Is the death 
penalty necessary to adequately protect SOCIety m. the fut~re fro~ th~ 
possible actions of those wh? 1?-ave alrea;dy cO~It~ed capItal crII?e~. 
The Committee is of the opInIOn that, In certaIn CIrcu!llstances, It IS. 

In some cases, imprisonment is simply not ~ s~Clent ~afegu~r~ 
against the future actions of crimina~s. Some crImInals ar~ IncorrI~I
bly anti-social and will remain potentIally dangerous to SOCIety fot: t .le 
rest of their lives. Mere imprimnment offers these peoI?le the pOSSIbIl
ity of escape or, in some c~ses, r~leas~ on p~role. Ev~n If they are suc
cessfully imprisoned for hfe, prIson Itself IS an envIronment present
ing dangers to ~ards, ~nmates, and. others. ~n each of these c~ses, so
ciety is the vict~. :J;3a;slCally, tJ.1ere.ls n~ satIsfactory',~lternatIve sen
tence for these IndIVIduals. LIfe Imprlsomnent ~(;~J.out I?arol~, al
though at first appearing to be a reasonable answer, IS In reahty hIghly 
unsatisfactory. Such a sentence ~reatly increas~s the danger to guards 
and to other prisoners who come mto contact WIth those who have been 
so sentenced. . . . 'd' 

It cannot be overemphasized that It IS not the .Commlttee s esne 
to see capital punishment utilized as an alternative to e.fforts at ~e
habilitation. This simply is not the case. The members of the CommIt
tee recognize that still greater attempts m~st be made. to enable our 

rison system to achieve its go~l of restormg. productlve and useful 
kdividuals to society. We here dISCUSS only a mInute class of extremely 
dangerous persons. 

RETRffiUTION 

The Committee finds also that capital punishment serves the legiti
mate function of retribution. This is distinct from the concep~ ~f 
revenge in the sense of the "eye for an eye" mentality; 55 rathel', It IS 

65 It is appropriate to note at this point that the Judaic concept of au "eye for nn 
e e" was not in fact intended as an approval of revenge or even expressive of a vin
dIcative system of justice, Quite the contrary, this concept was intended as a mitigating 
element designed to prevent excessiveness to ensure that the punishment fit the crime. 
Thus if any offender took out another's eye, he was to lose his or.n. But he was not 
to suffer any greater loss than that such as his Ufe, .As with the other objectives of 
the criminal jllstlc~ system, the retributive objective must be imposed in sll~h It ma~
ner as to fit the crime. For more Bibllcal commentary on pnnishment nnd itsplIrpoSIB, 
Bee I\lso Romans 12 '19' 13 '14' Numbers Sri :16-18: Genesis 9 :4-6: Exodus 20 :13: 
21 '12-14' r evlticus 2'4 :17' Num'bera :-15 :30-4: Deuteronomy 17 :6-7; 19 :11-13: 19 :4-6, 
10: IsaiaJi -59 :14-18; Matthew 5 :17-22; Romans 12 :19-21 j 18:1; Matthew 5:7 j 6 :12 ; 
10 :28; Psalms 18 :25-6. 
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through retribution that society expresses its outrage and sense of 
revulsion toward those who undermme the foundatIOns of civilized 
society by contravening its laws. It reHects the fact that criminals have 
not simply inflicted injury upon dIscrete individuals; they have also 
weakened the often tenuous bonds that hold communities together. 

The retributive function of punishment in general was discussed 
by 'V alter Berns: 56 

* * * [W]e in the United States have always recognized 
the legitimacy of retribution. 'Ve have schedules of punish
ment in every criminal code according to which punishments 
are designed to fit the crime, and not simply to fit what social 
science tells us about deterrence and rehabilitation: the worse 
the crime, the more severe the punishment. Justice requires 
criminals (as well as the rest of us) to get what they (and 
we) deserve, and what criminals deserve depends on what 
they have done to us. 

Similarly, Justice Holmes wrote in "The Common Law" : 
The first requirement of a sound body of law is that it 

should correspond with the actual feelings and demands of 
the community, whether right or wrong. 

It is the vie:w of t~~ Com~itte~ that th~se feelings rightly and justly 
warrant the ImpOSItIon of capItal punIshment under some circum
stances. 

That me.n who take. the lives of others in an unjustified manner 
may sometImes be. subJect to the extreme sanction of capital punish
ment reflect,S a soc~al consensus that places great san~tity on the value 
of human lIfe. It IS a consensus that holds that indIvidual offenders 
are responsible and accountable beings, having it within themselves 
to conduct themselves in a civilized manner. It is also a consensus that 
holds that there is no offense more repugnant and more heinous than 
the deprivation of an innocent person's life. 

Murder does not simply differ in magnitUde from extortion or bur
glary or property d~stru~tio~ offenses; it differs in kind. Its punish
~ent oug:l~t t? also ~hffer III kmd. It I?USt acknowledge the inviolabil
I~y and mgmty of ~nnocent human hfe. It must, in short, be propor
tIOnate. The Comnnttee has concluded that, in the relatively narrow 
~'ange of circumstances outlined in this bill, the penalty of death sat
Isfies that standard. 

Ap.art from its .legitimacy as one of the purposes of punishment, 
que~tIOn.s have arls.en with I:espect to the constitutional validity of 
ret~'lbutI(m .as a baSIS for pUlllshment, specifically capital punishment. 
ThIS questIon was addressed by the Supreme Court in the Gregg case: 51 

In part, capital punishment is an expression of society's 
ll}oral outrage at particularly offensiye conduct. This func
tIOn may be 1mal)pealing to many, but it is essential in an 
ordered society that asks its citize.ns to rely on legal processes 
rather than self-help to vindicat.e their wrongs. 

r!( 'Capital Punishment Hearings, 8Upra note 22 at 256, 
m Gregg \'. Georgia, 8upra note 10, 428 U.S. at 183-184 (footnotes omitted). 

s.Rept. 98-251 --- 3 
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"The instinct for retribution is p~.rt of the nature of man, 1 risk is justified ~y the pr?tec~ion afforded to society.by the death pen-

and channelling that instinct in the administration of crim- I I 
alty. ~s ~tated In the mmorIty report of the. Massachusetts Special 

inal justice serves an important purpose in promoting the I 
CommIssIon: 59 

We do not feel, however, that the mere possibility of error stability of a free society governed by law. When people begin i 

to believe that organized society is unwilling or unable to I which can never be completely ruled out, can be urged as ~ f 

impose upon criminal offenders the punishment they 'deserve', reason why the right of the State to inflict the death penalty 
then there are sown the seeds of anarchy-of self-help, vigi- can be questioned in principle. * * * All that can be expected 
lante justice, and lynch law," Furman v. Georgia, supra at of [~uman authorities] is that they take every reasonable pre-
308 (Stewart, J., concurring) • " cautIon against the danger of error. When this is done by \: 

"Retribution is no longer the dominant objective of the r' those who are charged with the application of the law the , 
criminal law", Williams v. Ne'w York 337 U.S. 241, 248 I 

likelihood that errors will be made descends to an irredu~ible 
(1949), but neither is it a forbidden objective nor one incon- minimum. If errors are then made, this is the necessary price 
sistent with our respect for the dignity of men. Furman that must be paid within a society which is made up of human 
v. Georgia, 408 U.S. at 394-5 (Burger, J., dissenting): beings and whose authority is exercised not by angels but by 
ide at 452-4 (Powell, J., dissenting) ; Powell V. TeroaJJ, 392 U.S. men themselves. It is not brutal or unfeeling to suggest that 
at 531, 535-6. Indeed, the deciSIOn that capital punishment the danger of miscarriage of justice must be weighed against 
may be the appropriate sanction in extreme cases is an expres- the far greater evils for which the death penalty aims to pro-
sion of the community's bMief that certain crimes are them- vid.e effective remedies. 
selves so grievous an affront to humanity that the only ade-

PUBLIC OPINION quate response may be the penalty of death. I 

It is the conclusion of this Committee that it is not enough to pro- t 
f ~n arriving. at a decisio~ to ~uJ?port the death pen~lty, considerable 

I claim the sanctity and importance of innocent life. Innocent life must weIght was gIven to publIc opmIOn on the acceptabIlity of the death 
be, and can only be, secured by a society that is willing to impose its penalty. Contrary to the frequently asserted statement that there is 
severest penalty upon those who threaten such life. As observed by j:f ~rowi~~ public opposition to capital punishment, examination of pub-
Professor Walter Berns: 58 : hc opmIOn polls over the last ten years shows a remarkable rise in the 

f 
~ 

We think that some criminals must be made to pay for their 
i number of Americans in favor of the death penalty. A March 1981 I"~ 

I' 

crimes with their lives, and we think that we, the survivors 
,. Gallup opinion poll revealed that publil:} support for the death penalty 

I 
of the world they violated, may legitimately extract that pay- for murder had reached its highest point in 28 years-and this poll 

ment because we, too, are their victims. By punishing them, was taken before the attempt on the President's life. Sixty-six per-

~ we demonstrate that there are laws that bind men across cent-two in. every three Americans-~favore~ the death penalty for 
generations as well as across (and within) nations~ that we persons convICte.d of mu,rder. In 1971, forty-nme percent of the public 
are not simply isolated individuals, each pursuing his selfish approved of capItal pumshment for murder. It appears from the ,polls 

interests * * * . f 
and from a flood of recent correspondence that a demand for the death 

POSSIBILITY OF ERROR penalty coincides with a greater public awareness of the crime 

It 

problem. 

• An argument that is often asserted in favor of abolition of capital SEOTION-By-SECTlON ANALYSIS 
I! 
" punishment concerns the dangers of executing the innocent. It is :. 
i' pointed out that if such an error occurs, it is irremediable. The argu- Beati()n 1 of the bill adds a new chanter 228 to tit1e 18 of the United 

ment is then made that, since the cost of such a mistake is so great, the States Code c~nsisting of sectionsp591 through 3597, and makes 

risk of per.mitting the death penalty to be imposed at all is unaccept- necessary technICal amendments, as follows: 

able. 
The Committee finds this argument to be without ~eat weight, par-

l 
SECTION 3 G 91. SENTENCE OF DEATH 

ticularly in light of the procedural safeguards for crIminal defendants f 

~ectioll 3591 prov.i~es that a defendant found quilty of treason, 
mandated by the Supreme Court in recent years. The Court's decisions 
with respect to the rights of the individual, particularly those expand-

csp~onage, or a homICIde or an attempt to kill the President of the 
UnIted S~ates under the specified circumstances shall be sentenced 

ing the right to counsel, together with the precautions taken by any 
1 

to death If. after consideration of the mitiO'ati~o. and aggravating 
court in a capital case, have all but reduced the danger of error in these 
cases to that of a mere theoretical possibility. Admittedly, however, 

~actors nl?plicable t.o the .c~se in a post-verdi~t sentencing hearing, it 

due to the fallible nature of man, this possibility does continue to exist. 
IS ;\etel'lmned t~lat Imp~s~tlOn of a sentence of death is justified. 

\ 
Insofar as it does, it is the opinion of the Committee that this minimal' 

. .10 be a· ca.1,ntal homICIde, the defendant must have intentionally 

l1li Walter Berns, For Oapital Punl.hment, Harper's Magazine, p. lIS, April 1979. 

Inlled the victim; intentionally inflicted serious bodily injury that re-
M McClellan, Grant S. ed., Oap'tal Punl.hment. p. 81 (1961). , 

~. 
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suIted in the death of the victim; or intentionally parti<;ipated in an 
act that he knew or reasonably ~hould have known, wou~d. create. a 

rave risk of death to a person, other: than one of the partIcIpants In 
the offense, and the victim died as a dIrect result?f the afct. ~hUd~~t~ 

enaIt for an attempt to assassinate the PresIdent. 0 t.e . n.I e 
~tatesYwould only be available if the attempt resul~ed In bodlly

h
mlur; 

to the President or came dangerolusly close to causmg the ~eat 0 t e 
President These threshold criteria relate to the culpable Invol,:emeht 
of the defendant in the commission \ of such' offenses a~d restrIct t .e 
death penalty to defendants with a high degree o~ c,?lpable resEonsI
bility for the harI~ or. attem~ted ha;rm. Such restrICtIOns ar? ~e~~gned 
to meet the constltutIOnal dIfficultles under Ooker .v. Ge?".gw f a;hd 
Enmund v. Florida.61 The former case held that ImposItIon 0 . e 
death penalty for the nonfatal rape of an adult. w0!llan unconstltu
tional and thereby cast some doubt on the apphcatIOn o.f the death 
penalty to other. nonfatal offenses. The latter case held, In a felony
murder and accomplice liability context, that the death penalty could 
not constitutionally be imposed. o~ . a defendant who dId not have a 
high degree of culpable responsIbilIty for the death. 

SECTION 3592. FACTORS TO BE CONSIDERED IN DETEIDIINING WHETHER A 
SENTENCE OF DEATH IS JUSTIFIED 

Section 3592 sets forth the statutory: miti~ating an~ ~ggra vating 
factors 'to lbe considered by the jury or Judge ill dete~mlnIng w~ether 
a sentence of death is justified and al~o.exp!essly permIts the.consIdera
tion of whether any nonstatutory D:lltI~atlng and aggravatlng factors 
exist that might affect such determInatIOn. .. . . 

Subsection (a) set~ forth fo,?r. statutory mltI~abng factors wInch 
are to be considered In determInmg whether to lmpose a sentence of 
death: (1) the defendant was less than eighteen years of age at ~he 
time of the offense; (2) the fact that t~e de~endant's mentn:l capacIty 
was significantly impaired, but not $0 lIDpall'ed as to const~tute a de
fense; (3) the fact that he was unde~ unusual and s.ubstantlal duress, 
although not such duress as to constItute a def~n~e, ~nd. (4) the fact 
that the defendant was an accomplice whose partICIpatlon m the offense 
was relatively minor. d f d t 

It should be noted that a fifth mitigatin~ factor-that the e en all 
could not reasonably have foreseen that Ilis conduct would cause, ?r 
create a grave risk of causing, the d~ath o~ a person-w.as set forth In 
prior bills.62 This mitigating factor, whlCh was app~lCa~le only Ito 
homicide has been dropped in S. 1765 as redundant In lIght of t le 
initial ddtermination of the culpable responsibility of the defendant 
required with respect to homicide in proposeq 18 U.f?C. 3591( c). . 

Subsection (a) also expressly states tha.tth~ Jury or Judge may con-
sider whether any other mitigating factors eXIst. . 

Subsections (b) and (c) set forth the statutory aggravatm~ factohs 
for treason, espionage, homicide, and an attempt to ass~ssmate t. e 
President. These aggravating fa~tors do . not defil!-e t~le I!lstan~es ~n 
which the d~ath penalty is authorIzed. ThIS authorIzatIon IS placed m 

110 Supra note 18. 
: ~~~ ~r~:o:e~6~Jl-8~i.~. 3562A(g) (5) of S. 114, 97th Cong., 1st Sess. (1981). 
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the penalty provision of each individual capital offense and for the 
most part is already reflected in current law.63 

These factors simply specify those aggravated instances of capital 
offenses where the statute will permit a jury to determine whether the 
death penalty is justified. These factors only affect the statutory avail
ability of the death penalty in that they provide a second mmimum 
requirement (in addition to conviction for a capital offense) before 
the jury may even consider whether the death penalty is justified. 

Subsection (b) provides that in determining whether the death pen
alty is justified for treason (18 U.S.C. 2381) or espionage (18 U.S.C. 
794), the jury or judge shall consider the following statutory aggra
vatmg factors in determining whether to impose a sentence of death: 64 

(1) the defendant has been cOllvicted of another offense involving 
espionage or treason for which a sentence of life imprisonment or 
death was authorized by statute; (2-) he knowingly created a grave 
risk of substantial danger to the national security; or (3) he know
in~ly created a grave risk of death to another person. 

Subsection (c) lists the statutory aggravating factors to be consid
ered where the defendant is convicted of an attempt to assassinate the 
President under the circumstances specified in section 3591 (b) or of a 
homicide lmder the circmmstances specified in section 3591 ( c). These 
statutory aggravating circumstances are met where (1) the death, or 
the injury resulting in death, occurred during the commission or at
tempted commission of, or during the immediate flight from the com
mission or the attempted commission of, one of several exceptionally 
serious dangerous crimes, i.e., escape from penal custody, espionage, 
serious explosive offenses, murder by prisoner serving a life term, 
kidnaping, treason, and aircraft hijacking; (2) the defendant has 
previously been convicted of another Federal or State offense resulting 
in the death of a person, for which a sentence of life imprisonment or 
a sentence of death was authorized by statute; (3) the defendant has 
previously been convicted of two or more Federal or State offenses 
with a penalty of more than one year imprisonment, committed on dif
ferent occasions, involving the inflict.ion of, or attempted infliction of, 
serious bodily injury upon another person; (4) the defendant know
ingly created a grave risk of death to one or more persop.s in addition 
to the victim of the offense; (5) he committed the offense in an espe
cially heinous, cruel, or depraved manner; (6) he procured the coJ)l
mission of the offense by payment, or promise of payment, of anything 
of pecuniary value; (7) he committed the offense for pay; (8) he com
mitted the offense after substantial planning and premeditation to 
cause the death of another person or committed an act of terrorism; or 
(H) he committed the offense against one of certain designated public 
officials. 

Except for the requirement that at least one aggravating factor ex
ist, these statutory aggravating and mitigating factors in section 3592 

03 See 811pr,f! notes !'i and 25. The only offenses in current law that are changed to capital 
offensea by tids b1ll are murder of a foreign offi('lal, an official guest, or Internationally pro
tected person, kidnaping where a death results, and attempted assassination of the 
President. The blll also cren tes the new Federal capital offense for murder committed by 
8. person confined tn a Federnl correctional institution under a sentence for a term of Ufe 
Imnrlsonment. (See propoii1ed 18 tT.S;C. 1118 In section U of the b1ll). 

iii In determining the !,tetual stlltutory aggravating factors before the trler-of-fact, tbis 
section must be read hi conjunction with the requirement In section SuUS (a) that the 
government give timely notice of its Intent to seek the deatll penalty and the statutory 
aggravating factor 01' factors It proposes to prove IlS justifying a sentence of deatll. 
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are not mechanically determinative of the sentence to be imposed, as 
such factors are under some statutory schemes. Their purpose here is 
to focus the jury's consideration on the circumstances of the crime and 
the character of the individual defendant; to give the jury guidance as 
to which factors are particularly relevant to the sentencing decision; 
to offer the jury some pro,cedural structure for their deliberations; to 
give the trial judge some basis for determining the relevance of evi
dence sought to be presented at trial; and to provide the appellate 
court, through the requirement. of special findings, some addItional 
basis on which to review the legality of the sentence. 

Each of the subsections dealing with aggravating factors expressly 
provides that the jury or judge may consider whether any non-statu
tory aggravating factor exists. As previously noted, a legislature may 
not constitutionally bar consideration of non-statutory mitigating cir
cumstances in deciding whether to impose the death penalty.65, The 
Committee has concluded that, while the death penalty should not be 
available unless at least one statutory aggravating factor is fou.nd to 
exist, the jury or judge should be able to consider nonstatutory ag
gravating factors, as well as statutory and nonstatutory mitigating 
factors, in determining ultimately whether the death penalty is justi
fied. As a matter of policy, the legislature should expressly designate 
only those aggravating factors deemed serious enough to justify the 
death penalty, but should not foreclose consideration of other relevant 
factors-mitigating or aggravating-to be weighed in considering the 
record as a whole.66 

SECTION 3593. SPECIAL HEARING TO DETERMINE WHETHER A 
SENTENCE OF DEATH IS JUSTIFIED 

Section 3593 sets forth the procedure for a special hearing to deter
mine whether a sentence of death is justified for a conviction for an 
offense as specified in section 3591. 

Subsection (a) provides that if the government believes that the 
circumstances of an offense described in section 3591 justify the death 
penalty under this chapter, it must giv~ notice of this conclusion to 
the defendant and set forth the aggravating factor or factors it P:"Q
poses to prove as justifying a sentence of death. The notice mU$~ 'be 
given by filing it with the court and serving it on the defendant a 
reasonable time before trial, before acceptance by the court of a plea 
of guilty, or at such time thereafter as the court may perm~t upon 
~ showin~ of good cause. The provision recognizes that unforeseen 
InformatIOn may become available after notice is given by permitting 
the notice to be subsequently amended for good cause shown. 

This notice provision would assure that the defense is given ade-
9uate:-notice and time to prepare for the post-conviction penalty hear
Ing and would ensure that an appropriate 'Voir dire would be con
ducted of the jury that comports with applicable Rupreme Court 
~ases. It also makes~]ear that the procedures aOopted in this bill to 
Impo~e the deat~ penalty are only to be extended to the expensive 
~nd tIm~-com)nmmg sentencing' henrinp' fitap'c whe1'~ the p.overnment, 
In fact. Intends to seek the death penalty and to affirmatively carry 

IIG Ree supra note 26, 
II See Gregg v. Georgia, supra note 10, 428 U.S, at 197, 
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the ~urden of proving the aggravatinO' factor or factors alieO'ed to be 
apphcaQ.1e to ~he .case. "\V'p,.ile it can. b~ argued that the def~ldant is 
always on notIce In a ~apItal c3;se wItl~ respect to the possibility of a 
~eath penalty sent~ncrng hea~rng,. faIrness and orderly pursuit of 
~he ~eath ~enalty In approprIate rnstances would be facilitated by 
pretrIal n?tlCe WIthout rn any way l)rejudicing the government. 

Subsectl(~n (b) state~ that when an at.torney for the government has 
filed a n<?tlCe as reqUIred under subsection ( a ) and a defendant is 
f?und gUIlty ~f an offense punishable by death, the judge who pre
SIded ~t the trIal 01' before whom the gUIlty plea was entered, or any 
other ]u~ge, shall cond~lct a separate sentencing hearing to determine 
the punIshment to be Imposed. No presentence report shall be pre
pare~l where a death penalty sentencing hearing is to be held.6T The 
hearrng shall be conducted (1) before the jury which determined the 
c1~~~ndant's. gui!t,; (2) ~e~ore ~ new jurJ: Impaneled for the purpose 
?f ble hearrng, If t.he orIgrnal Jury was dIscharged for good cause; or 
I~ t!le de~endant 'YfiS convi~ted UpO~l a pl~a of guilty or by the court 
sIttrng WIthout a Jury; or If reconSIderatIOn of the initial sentence is 
necessary, such as wh~n reversal on appeal occurs; or (3) before the 
court alone, upon ~OtIOl~ of tlle defendant and with the approval of 
the ~overnment.1\ Jury Impaneled for the purpose of the sentencing 
hearIng must cons~st of twelve members, unless the parties stipulate 
before the conclUSIOn of the hearing that it. shall consist of a lesser 
number a~ld the court approves. 

SubsectIOn . (c) deal~ with proof of mitigating and aggravating 
factors. Any InformatIOn relevant to the sentence may be presented 
at the h~aring, including information concerning any mitigating 01' 

aB'gravatrng factor permItted or required to be considered under sec
tIOn 35~2., Information presented may includ~ the trial transcripts 
an~ exhIbIts, or relevant,Parts the!'eof, if the hearing is before a jury 
or Judge not present. durmg tl~e tl'lal. Any othel' relevant information 
may be pl'esen.ted by the partIes regardless of its admissibility under 
the rules of eVIdence, except that the court should exclude information 
tl~e prob.ative Val!le of 'yhi~h is substa.ntially outweighed by t.he danger 
?f creatmg unf~Ir preJudIce, confusmg the issues, or misleadinO' the 
Jury. Both partIes must be permitted to rebut information pres~nted 
and pe aff<?rded a fair opportunity to argue the issues posed by the 
hearrng, WIth the government having the openinO' and closinO' arO'u
ment. The burden of establishina the existence ~f any aO'oT~vatinO' 
f t · tl .. , bb b ac or IS on le government beyond a reasonable doubt while the 
burden with respect to any mitigating factor is on the def~ndant by a 
preponderance of the information. 

Subsection (d) deals, '!,ith the return of special fin~ings. It provides 
that the sentencmg; deCISIOn shaH be made on the baSIS of the informa
tion received ~uri~g t~le se~tenc~~~ hearing. The factfincler is req~ired 
~o return speCla~ findmgs IdentIfymg whether any statutory mitIgat
mg or aggravatmg factor or factors concerning which information is 
pr~sented in the, hearing have b~en found. t<? exist. The phrase "re
qUIred to be conSIdered under sectIOll 35D2" IS mtended to make it clear 
that the special findings relate only to the statutory factors 1'equi'11ed to 

01 Under the procedures s('t out in this bill, the jury. or if there is no jury the judge 
must dl1cide the issue presented-the existence of aggravating nnd mitigating 'factors and 
the justiflablllty of imposltion of the death pellnlty-bll.sed solely upon the information 
presented at the bearing, Therefore, the use of a presentence report is not necessary. 
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be considered and not to nonstatutory factors permitted to be weighed 
in the ultimate decision whether, on the record as a whole the death 
penalty i~ justified. The jury must find tbe existence of a mitigating or 
aggravatmg factor by a unanimous vote, although it is unnecessary 
~hat there ~e a un~n~ous vote. 011 any specific mitigating or aggravat
l~g factor If a maJorIty of the JU~ finds the existenc~ of such a specific 
factor. Thus, the requIrement WIth respect to the eXIstence of at least 
one statutory aggravati~g ~actor .would be satisfieq if the government 
aJleged two such factors m Its ~otlCe and the jury agreed by a majority 
vote that each of the factors eXIsted and each of the jurors agreed that 
at least one of the factors existed. 

Subsection (e) deals, in the event a required aggravating factor is 
found, with the jury decision as to whether on the record as a whole 
the death. penalty is justified. In such a case, the jury or court must 
th~n consIder 'yhether all the aggravating factors found to exist suf
fiCIently outweIgh all the mitigating factors found to exist to justify 
the death pe~alty, or, in the absence of a mitigating factor, whether 
the aggravatmg factors alone are sufficient to justify the death pen
alty. Based upon this consid~ration, the jury, or if 'there is llo jury, 
the court, shall return a findmg as to whether a sentence of death is 
justified. 
. This key sect!on, in Wh!CJ..l t1~e jury is as~ed. to weigh the aggravat
~g f~cto~s ~ga~st the mItIgatmg factors In lIght of all the informa
tion, IS SImIlar In concept to the Florida statute upheld in Proffitt. 
~ome may argue, a~ did the peti~ion~r in Proffitt, that "it is not pos
SIble to make a ratIOnal determInatIOn whether there are 'sufficient' 
aggravating circnmstances that are rot outweighed by the mitiO'ating 
CIrcumstances * * *"; 68 but the Committee concurs in the Supreme 
Court response to that argument: 69 

~le these q';Iestions !l'nd decisions may be hard. they 
reqUIre no .more lIne .drawmg than is commonly required of a 
factfinder In a la'Ys~llt. For example, juries have traditionally 
evalu~ted the valIdIty. of ~efenses such as insanity or reduced 
capaCIty, both of whICh Involve the same considerations as 
some of.the above-mentioned mitigating- circumstances. ,,\Vhile 
the y~rIOus factors to be considered by the sentencing au
thor~tIes do not have numerical weig-hts assigned to them the 
requIrements of Furman are satisfied when the senten~inO' 
auth~rity~s discretion is guided and channeled by requiring 
exa:r:llna~IOn o.f. specific factors that argue in favor of or 
agaInst I~po~ItIon of the death penalty, thus eliminatinO' 
total arbItrarIness and capriciousness in its imposition. b 

The directio!1s given the judge and jury by this bill are sufficiently 
clear ~nd precIs~ to enabl~ ~he yarious aggravating circumstances to 
be ~eIgh~d ag~ms.t th~ mitIgatmg ones. As a result, the jury's sen
t(>ncI!1g dIscretIOn IS gUIded and channeled by a system that focuses on 
!he cll:c~mstances of each individual offense and individual defendant 
In de~IdI!1g whether the death .penalty is to be imposed, the essential 
constItutIOnal elements set out In Gregg and itscompanioncases.1o 

Il8 Proffitt v. Florida, 8upra note 11, 428 U S at 211:7 
ell ld. at 257-258. .. u • 

~o See Gregg v. Georgia, 8u.pra note 10, 428 U.S. at 188-196' Pro/fltt v Florida Btlp"a 
note 11, 428 U.S. at 251-252, 257-2l'i8. ,., 
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Subsection (f) provides that, in any sentencing hearing before a 
jury to impose the death penalty, the jury shall be instructed not to 
consider the race, color, national origin, creed, or sex of the defendant 
i~ determining- whethe~ the sentenc~ of death is justified. The provi
SIon alsQ reqUIres each] uror to certIfy that none of these factors was 
considered in reaching his or her decision. The Committee emphasizes 
that the delineation of these particular factors as inappropriate to be 
considered in determining an appropria.te sentence does not imply that 
the list is exhaustive. Obviously, for example, the race, color, and na
tional origin, among other factors, of the victim would also constitute 
inappropriate bases for imposing a particular sentence. 

SECTION 3594. IMPOSITION OF A SENTENCE OF DEA.TH 

Section 3594 provides that if the jury, or the judge, returns a finding 
that the death penalty is justified, the court is then to impose 'a sentence 
of death, and that in all other cases the court shall impose a sentence, 
other than (leath, authorized hy law. While, by virtue of this provision, 
the jury finding in effect determines whether the sentence shall be 
death, it remains the province of the court to impose. sentence. The 
oblig-ation of the judge here to rely upon the unanimous finding of 
the Jury is similar to the Georgia procedure upheld in the G'I'egg case. 
After careful consideration the Committee chos~ this procedure over 
the Florida approach which would permit the judge to overrule the 
jury finding either in favor of or against a sentence of death. 

Importantly, t.his section provides ~hat life -imprisonment without 
parole is an authorized sentence for a conviction for an offense pun
ishable by death under this chapter, if the maximum term of imprIson
ment for such offense is life imprisonment. 

SECTION 3595. REVIEW OF A SENTENCE OF DEATH 

Section 3595 provides the rules applicable to appeals from the im
position of the sentence of death. Under this section, a sentence of 
death imposed in accordance with this chapter shall be subject to re
view by the court of 'appeals upon an appeal of the sentence by the 
defendant. N otic0 of appeal must be filed within the time prescribed 
for the filing of a notice of appeal. This is done to permit the court 
of appeals to easily consolidate the sentence appeal and the appeal of 
the conviction. Explicit approval of such consolidation is provided. 
'Fhe re.view in capital cases is given pl'io~'ity over all other cases. In 
Its reVIew, the court of appeals must conSIder the entire record in the 
case, the procedures employed in "the sentencing hearing, and the find
ings as to the existence of the aggravating and mitigating factors. The 
court of appeals must affirm the sentence where it finds that: (1) the 
sen~en~e of death was no~ imposed under the infll~ence of passion, 
preJudICe, or any other arbItrary factor; and (2) the Information sup
POl'ts the jury's or court's special findings. In all other cases the court 
is directed to remand the case for reconsideration under the provisions 
of section 3593. Finally, the section requires a written statement by the 
court of appeals of the reasons for its disposition of the review of the 
sentence. 
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SEOTION 3596. IMPLEMENTATION OF A SENTENOE OF DEATH· t 
. Section 3596 provides that a person sentenced to death pursuant 

to this chapter shall be committed to the custody of the Attorney Gen- i' 

:1 eral pending completion of the appeal and review process. When the l~ 

sentence is to be implemented, custody of the person would be trans- I, 

f~ 
ferred to a United States ~Iarshal to supervise imposition of the 
sentence in the manner prescribed by the law of the State in which 
the sentence was imposed, if such laws so provide; otherwise, the court 
would designate another State with such procedure for execution of 
the sentence. This carries forward part of current 18 U.S.C. 3566. The 
section also provides that a sentence of death shall not be carried out 

f upon a woman while she is pregnant. 

SEOTION 3597. USE OF STATE FAOILITIES I 
This section carries forward part of current 18 U.S.C. 3566 au-

thoriziug the United States to utilize State facilities and services in 
carrying out a Federal death penalty and to pay the costs thereof. 

Section 1 (b) of the bill repeals current 18 U.S.C. 3566 as covered 
in proposed 18 U.S.C. 3596 and 3597, and repeals 18 U.S.C. 3567 as 
obsolete. 1 

Section 1 (c) of the bill amends the chapter analysis of part II of ~, 

I 
title 18 to add a reference to the proposed chapter 228. 

Section 1 (d) of the bill amends the section analysis of chapter 227 
to reflect repeal of sections 3566 and 3567 of title 18, United States 
Code. 

Section $Fof the bill makes the bill's sentencirig procedure applicable 
to violatiofi8 of chapter 2 of title 18 of the United States Code, dealing 

( 

~ 
with destruction of or damage to aircraft and motor vehicles, where 
death results. 

Section 3 of tp,e bill reduces the scope of the availability of the 
death penalty for espionage. It retains death as an authorized sentence 
for peacetime, espionage only where it concerns certain major military 
matters which directly affect the national defense. 

Section 4- of the bill applies the bill's new sentencing procedure to 
section 844 ( d) of title 18 of the United States Code, dealing with the 

I transportation of explosives in interstate commerce with the knowl-

I edge or intent that such explosives will be used to injure persons or 
property, where death results. ' 

Seotion 5 of the bill applies the new sel1tencing proC'ednre to sec- I 

tion 844 (f) of title 18 of the United States Code, dealing with the 
destruction of government or government-related property by use of 
explosives, where death results. 

Section 6 of the bill applies the sentencing provision to section 
844(i) of title 18, United States Code, dealing with the malicious 
destruction by explosives of property used in interstate commerce, 
where death results. 

Section 7 of the bill anplies the new Eentencing procedure to the of-

\ 
fense of murder in the first deg-ree committed in the specinl maritime 
and territorial jurisdiction of the United States. I ~ 
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Section 8 of the bill would amend 18 U.S.C. 1116 (a) to provide the 
death penalty, for first-degree murder of a foreign official, an official 
guest of the United States, or an internationally-protected person, in 
order to make the penalty similar to the maximum penalty for Federal 
murder generally. and makes applicable the bill's new sentencing 
procedure. This offense was created by post-Furman legislation. 

Section 9 of the bill, originating from a proposal by Senator 
Specter (S. 1565), adds a new section 1118 to chapter 51 of title 18 to 
create a new Federal .offense punishable by death or by life imprison
ment without the possibility of parole to murder another while con
fined in a Federal correctional institutIon under a sentence for a term 
of life imprisonment. Committing murder while incarcerated on a life 
term is also an aggravating factor under proposed section 3592·( c) (1), 
so that mere conviction on the substantive offense makes the death pen
alty available and, even if the jury or court ultimately decides the 
death penalty unjustified, would l'equire imposition of a life term 
without the possibility of parole. The rationale for this new provision 
is apparent-it reflects the observation of the Supreme Court in 
Gregg v. Georgia, commenting on the deterrent effect of the death 
penalty, that "there are some categories of murder, such as murder by 
a life prisoner, where other sanctions may not be adequate." 71 As 
stated by Senator Specter at the time he introduced S. 1565: 72 

The bill allows the death penalty for the murder of any 
person such as a prison official, a prison guard, a visitor, a 
lawyer, a reporter, or a fellow inmate. Those violent and 
hardened prisoners already serving life sentences far too 
often feel they have "nothing to lose" in killing someone in 
the prison, and, this legislation is sorely needed to deter that 
conduct. ' 

• • • • • 
Without a more severe punishment for such a murder than 

merely life imprisonment, RssalHts and killings will undoubt
edly increase along with our growing prison population. Our 
Nation's correctional officers and our prisoners have the right 
to be protected from the violence of the most dangerous in
mates. No prisoner ever should be able to feel immune from 
further punishment for his violent acts. 

Key terms applicable to the offense are defined. "Federal correc4 

tional institution" means any Federal prison, Federal correction facil
ity, Federal community program center, or Federal halfway house. 
"Term of life imprisonment" means a sentence for the term of natural 
life, a sentence commuted to natural life, an indeterminate term of a 
minimum of at least fifteen years and a maximum of life, or an un
executed sentence of death. "Murder" means committing first degree 
or second degree murder as defined in 18 U.S.C. 1111. 

Section 10 of the bill provides for the imposition of the death pen
alty where \\ death results from an offense of kidnaping. The bill's 
senten.cing procedure will apply in these cases. This IS a change con-

71/iJupra note 10, 428 U.S. at 186,' see also, Rob"rtB v. Loulriana. Bupra note. 14, 428 U.S. 
884 note 9j WOOdBOK v. North O(Jro 'na. Bupra. note 18, 425 U.S. at 287 note '1 and 292-298 
note 25. 

'11129 Congo Ree. S 9489 (June 29,1988 (dally ed.». 
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sistent with other felony-murder provisions in title 18. This offense 
had originally containea a death penalty provision, but when the sec
tion was revised in other respects in 1972 (Public Law 92-539) the 

. death penalty provision was dropped as superfluous, since the Furman 
decision had invalidated such provisions just a few months before. 

Section 11 of the bill applies the new sentencing provisions to sec
tion 1716 of title 18, United States Code, dealing ,with the mailing of 
injurious articles, where death results. 

Seotion 1~ of the bill would for the first time provide the death 
penalty for an attempt to kill the President of the United States if 
the attempt results in bodily injury to the President or otherwise 
comes dangerously close to killing the President and 'applies the new 
seuLc::dng provisions to this offense. ' 

Seotion 13 of the bill applies the new sentencing provisions to sec
tion 1992 of title 18, United States Code, dealing with the wrecking 
of trains, where death results. ' ' 

Seotion 14 of the bill eliminates the death penalty as an authorized 
punishment for rape within the special maritime and territorial jur
isdiction of the United States. 
, Section 15 of the bill restricts the application of the penalty of death 
for violations of section 2113 of title 18, United States Code, concern
ing bank robbery and incidental crimes, to those cases where death 
results, and provides life imprisonment as the alternative penalty in 
such cases. 

Section 16 of the bill applies the new sentencing l?rocedure to 'air
craft piracy where death results from the commission or attempted 
commission of the offense. This is accomplished by repealing capital 
punishment sentencing procedures in title 49, 'while keeping the death 
penalty for air piracy where death results. ' , 

Seotion 17 of the bill provides that the new capital punishment pro
visions in chapter 228 of title 18 shall not apply to prosecutions under 
the 'Uniform Code of Military Justice (10 U.S.C. 801, et seq.). 

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE 

U.S. CONGRESS, 
, CONGRESSIONAL BUDGET OFFICE, 
Wfl8hington, D.O., August 31, 1983. 

Hon. STROM THURMOND, 
Ohairman, Oommittee on the Judicia/I'1J, U.S. Senate, Dirksen Senate 

Offioe BuildiTi'g, W (J)j hing ton, D.O. 
DEAR MR. CHAffiMAN: Pursuant to Section 403 of the Congressional 

Budget Act of 1974, t.he Con~ressional BudO"et Office has review('d 
S. 1765, a bill to establish constItutional procedures for the imposition 
of the sentence of death, and for other purposes, as reported by the 
Senate Committee on the Judiciary, August 4, 1983. 

This bil1 requires that when a defendant is found guilty of an offense ' 
for which one of the possible sentences is death, and t}le death penalty 
is sought ,by the government, the presiding judge shall conduct a sep
arate sl3ntencing hearing to determine the punishment to be imposed. :rhe sen~encing h~aring w~ll require the holding over of jurors, or the 
Impanelmg of a Jury, WhICh WIll result in the payment of -additional 
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jurors' fees by the government. However, in view of the limited num
ber of cases affected by this provision, the tot~l direct costs incurred by 
the Federal Government are not likely to be significant. 

Enactment of this bill would not a,ifect the budgets of:State and local 
governments. 

Should the Committee so desire, we would be pleased to provide 
further deta.ils on this estimate. 

Sincerely, 
ALICE M. RIVLIN, Director. 

REGULATORY IMPACT STATEMENT 

In compliance with paragraph 11 (b), rule XXVI of the Standing 
Rules of the Senate, the Committee, after due consideration, concluded 
that this bill will not have any regulatory impact. 

ACTION BY THE COM:Ml.'.M.'EE 

On July 26, 1983, the Committee on the Judiciary considered title X 
(Capital Punishment) of S. 829, the Comprehensive Crime Control 
Act of 1983, and substituted the text of S. 538 by voice vote. Several 
further amendments were considered, as .discussed below. On July 26, 
1983, by a vote of 13 to 5, the Committee ordered an original committee 
bi1l 73 reported out with recommendation that it be passed by the 
Senate, as follows: 

YEAS (13) 

Laxalt 
Hatch 
Dole l 

Simpson 
East 
Grassley 
Denton 
Specter 
Byrd l 

DeConcini 
Baucus 
IIeflin 
Thurmond 

1 By proxy. 

NAYS (5) 

Mathias 1 

Biden 
Metzenbaum 1 

Leahy 
Kennedy 

The following amendments were adopted by a show of hands: 
1. Hatch Amendment to require ~n jurors to agree that an aggravat

ing factor exists, but only a majoJ.'ity must find the existence of the 
same factor. (Adopted 7-4) 

2. S,Pecter Amendment to provide the death penalty, or in the al
ternatIve a mandatory life term without parole, for murder com
mitted by an inmate of a Federal corrections facility serving a life 
t~rm. (Ad?pted 10-1) 

'13 As noted 8upra note 1, since ,an original blll may not be reported with cosponsors, 
the text of the blll al)proved by the Committee was slm"ltanecusly Introduced, referred to 
Committee, and reported (S. 1761S)--wlth cOllpon80rs. 
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CHANGES' IN EXISTING LAW 

In compliance with paragraph (12) of rule XXVI of the Standing 
Rules of the Senate, changes in existing law made by S. 1765, as re
ported, are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, and existing 
law in which no change is proposed is shown in roman) : 

• 

III 

* 

UNITED STATES CODE 
• • • • • 

TITLE 18.-CRIMES AND CRIMINAL 
PROCEDURE 

* III * * -* 

Chapter 2.-AIRCRAFT AND MOTOR VEHICLES 
III * iii 'III 

§ 34~ Penalty when death results 

• 

* 

* 
Whoever is convicted of any crime prohibited by this chapter, which 

has' resulte~ in the death of any person, shall be subject also to the 
death penalty or to imprisonment for life [, if the jury shall in the 
discretion so direct, or, in the case of a plea of guilty, or a plea of a not 
guilty where the defendant has waived a trial by jury, if the court 
in its discretion shall so order]. -

* III * * III .. * 
Chapter 37.-ESPIONAGE AND CENSORSHIP 

III * * * 111"* 

§ 794. Gathering or delivering defense information to aid foreign 
government 

(a) Whoever, with intent or reason to believe that it is to be used 
to the injury of the United. States 01'· to the advantage of a foreign 
nation, communicates, delivers, or transmits, or attempts to com
municate, deliver, or transmit, to any foreign government, or to any 
faction or party or military or naval forces within a foreign country, 
whether recognized or unrecognized by the United States, or to any 
representative, officer, agent, employee, subject, or citizen thereof, 
either directly or indirectly, any document, writing, code book, signal 
book, sketch, ;photograph, photographic negative, blueprint, plan;;map, 
model, note, Instrument, appliance, or information relating to the na-

ii tional defense, shall be punished by death or by imprisonment for any 
" term of years or for life, ewcept that the sentence of death shall not be 
imposed unless the jury 01', if there is 'flO jury, tlie court, further finds 
that the offense directl?! concerned 'flJU(}lear weaponry, 'rnilita'l'Y space
craft 01' satellites, early 'warning 8]lstems, 0'1' other me0ln8 of defense 
01' retaliation against large-scale attack j war pla'fls " c01WJnruni.(]ations 
intellige'fl.(]e 01' (J'I'Yptographic information; 01' any other m.ajor 'weapons 
system 01' major element of defense strategy. 

* • * • • '. • 
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Chaptel' 40.-IMPORTATION, MANUFACTURE, DISTRIBU
TION AND STORAGE OF EXPLOSIVE MATERIALS 

* * * * * 'III • 
§ 844. Penalties 

* * * * * -* * 
(d) Whoever transports or receives, or attempts to transpo~t or re

ceive, in interstate or foreign commerce any explosive with the knowl~ 
edge or intent that it will be used to kill, injure, or intimidate any 
individual or unlawfully to damage or destroy any building, vehicle, 
or other real or personal property, shall be imprisoned for not more 
than ten years, or fined not more than $10,000, or both; and if personal 
injury results shall be imprisoned for not more than twenty years or 
fined not more than $20,000, or both; and if death results shall be sub
ject to imprisonment for any term of years, or to the death penalty or 
to life imprisonment [as provided in section 34 of this title]. 

* * * * * 'III • 

(f) Whoever maliciously damages or destroys, or attempts to dam
age or destroy, by means of an exp,losive, any building, vehicle, or 
other personal or real property in whole or in part owned, possessed, 
or used by, or leased to, the United States, any department or agency 
thereof, or any institution or organization receiving Federal financial 
assistance shall be imprisoned for not more thap ten years, or fined 
not more than $10,000, or both; and if personal injury results shall 
be imprisoned for not IYlOre than twenty years, or fined not more than 
$20,000, or both; and if death results shall be subject to imprisonment 
for any term of years, or to the death penalty or to life imprisonment 
[as provided in section 34 of this title]. 

* * * * • 'III * 
(i) Whoever maliciously damages or destroys~ or attempts to dam

age or destroy, by means of an explosive, any building~ vehicle, or other 
real or personal property used in interstate or foreign commerce or 
in any activity affecting- interstate or foreign commerce shall be im
prisoned for not more than ten years or fined not more than $10,000, 
or both; and if personal injury results sh3,11 be imprisoned for not 
more than twenty years or fined not more than $20,000. or both; and if 
death results shall also be subject to imprisonment for any term of 
years, or to the death penalty or to life imprisonment [as provided in 
f:ection 34 of this title]. . 

* 
Sec. 
1111. 
1112. 
1118. 
1114. 
1115. 
1116. 

1117. 
111,8. 

• 

* 

Murder. 
Manslaughter. 

* • * '* 

CHAPTER .rtl.·l-'·HOMICIDE 

Attempt to commit murder or manslaughter. 
Protection of officers and employees of the United States. 
Miscoqduct or nE'glect of ship officers. 

• 

Murdelr or manslaughter of foreign officials, official guests, or interna
tionAlly protected persons. 

Oonspiracy to murder. 
Mt4rder bJl a lI'eder(1,1 ,"BOner. 

• • •• 'III • 
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Chapter 51.-HOMICIDE 
§ 1111. Murder 

* * * * * * * 
(b) Within the special maritime and territorial jurisdiction of the 

United States, . 
[Whoever is guilty of murder in the first degree, shall suffer death 

unless the jury qualifies its verdict by adding thereto "without capital 
punishment", in which event he shall be sentenced to im}>risonment for 
life] Whoever iAl guilty of murder in the first degree shall be puniAlhed 
by death or by imprisonment for life,. 

* * * * * .. * 
§ 1116. Murder or manslaughter of foreign officials, official guests, 

or internationally protected persons 
(a) Whoever kills or attempts to kill a foreign official, official guest, 

or internationally protected person shall be punished as provided 
under sections 1111, 1112, and 1113 of this title except that [any such 
person who is found guilty of murder in the first degree shall be sen
tenced to imprisonment for life, and] any such person who is found 

. guilty of atteJppted murder shall be imprisoned for not more than 
twenty years. (... '~ 

* * * * • .'. 
§ 1118. Murder by a Federal prisoner 

(a) Whoever, while confined -in a Federal correctional institution 
under a sentence f01" a term of life imprisonmeifl,t, murders another 
shall be puniAlhed by death or by life imprison'fMnt without the pos
sibility of parole. 

(b) For the purposes "of thiAl sectifmr..;- _ 
(1) "Federal correctional institution" means any Federal 

prison, Federal correctional facility, Federal C0111Jmwnity program 
center, or F ederalluil fway house,. 

(2) "term of life imprUJO'I'lI11U3nt" means a sentence for the te'rm 
of natural life, a sentence cO'111lmuted to naturallife,- an indeter
minate term'of a minirwum of at least fifteen years and a mami-
mum of life, or an unexecuted sentence of death,. . 

(3) "rwurders" means com.witting first degree Qr second degree 
murder as defined by section 1111 of thiAl title. 

* • • * * .. * 
Chapter 55.-KIDNAPING 

§ 1201. Kidnaping 
(a) Whoever unlawfully seizes, confines, inveigles, decoys, kidnaps, 

abducts, or. carries awa.y ft,nd holds for ransom or reward or otherwise 
any person, except in the case of a minor by the parent thereof, when: 

(1) the person is willfully transported in interstate .or foreign 
commerce' . ' 

(2) any such act against the person is done within the special 
maritime and territorial jurisdiction of the United States; 

(3) any such act against the person is done within the special 
aircraft jurisdiction of the United States as defined in section 101 

I 
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(32) of the Federal Aviation Act of 1958, as amended (49 U.S.C: 
1301 (32) ; or 

( 4) the person is a foreign official as defined in section 1116 (b) 
or an o~Clal gu~t as ?efined in section 1116(c) (4) of this title, 

shall be punIshed by ImprIsonment for any term of years or for life 
a~,.if t~ death of any per80n results, sluill be pwniAlhed by death or 
life ~mpr'Z8onment. - \ 

• * * * * '* * 
Chapter 83.-POSTAL SERVICE 

* • * * * * * 
§ 1716. Injurious articles as nonmailable 

* • * * * * * 
Whoever is. convicted of any crime prohibited by this section, which 

has resulted In the death of any person, shall be subject also to the 
dea~h penal~y or to i~prisonment for life [, if th~ jury shall in its dis
cr~tlOn so dIrect, or, In the case of a plea of guIlty, or a plea of not 
gUIlty where the defendant has waiyed a trial1by jury, if the court in 
its discretion, shall so order]. 

* * * * * * 
Chapter 84.-PRESIDENTIAL ASSASSINATION, 

KIDNAPING, AND ASSAULT 

* 

§ 1751. Presidential assassination, kidnaping, and assault; 
penalties 

* * * * * .. • 
. [(c) Whoever attempts to kill or kidnap any individual design'ated 
In subsection (a) of this section shall be punished by imprisonment 
for any term of years or for life.] 
. (c) Who~ver attempts to lciZl or' kidnap any individual designated 
~'n subsection (a) of thiAl section shall be puniAlhed (1) by i'InJfJrison
ment fO'r any te'lWb of years or for life, or (2) by death O'r imprison
"nent for' any term of years Or' f01' life, if the conduct constitutes an 
attempt to kill the President of the United States and 'results in bodily 
injury to the President or otherwise comes dangerously close to causing 
tll,e death of the President. 

* * * * • * * 
Chapter 97.-RAILROADS 

* * * • * .. 
§ 1992. Wrecking trains 

* * * * * * * 
Whoever is co~victed of any such crime, which has resulted in the 

death of any person, shall be subject also to the death penalty or for 
imprisonment for life [, if the jury shall in its discretion so direct, as 
in the case of a plea of guilty, if the court in its discretion shall so 
order]. ' 

'" • * * * 
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Chapter 99.-RAPE 

§ 2031. Special maritime and, territorial jurisdiction' 

* * * * * * * 
Whoever, withip. the special maritime and territorial jurisdiction of 

t.he United States, commits rape shall suffer [death, or] imprison
ment for any term of years or for life. 

* * * * * * * 
Chapt~r 103.-ROBBERY AND BURGLARY 

* * * * * * * 
§ 2113. Bank robbery and incidental crimes 

* * * * * * * 
(e) Whoever, in committing any offense defined in this section, or 

in avoiding or attempting to avoid apprehension for the commission 
of such offense, or in freeing himself or attempting to free himself 
from arrest or confinement for such offense, kills any person, or forces 
any person to accompany hiIp. without the consent of such person 
shall be imprisoned not less than ten years, [or punished by death if 
the verdict of the jury shall so direct] or if death results shall be pun
ished by death or life 'imprisonment. 

* * * * * * 
PART II-CRIMINAL PROCEDURE 

• • * • * • 
OOOp. Sec. 
227. Sentence, judgment, and executioD-______________________________ 3561 
228. Death 8entence ____________________ .:..____________________________ 8591 

* * * • * * • 
CHAPTER 227.~ENTENCE, JUDGMENT, AND EXECUTION 

* • * • * • • 
3565. Collection and payment of fines and penalties. 
[3566. Execution of death sentence.] [3566. Repealed.] 
[3567. 'Death sentence may prescribe dissection.] [3561. (Il!epealed.] 
3568. Effective date of sentence; eredit for time in custody prior to the im

position of sentence. 

[§ 3566. Execution of death sentence 
[The manner of inflicting the punishment of death shall be that 

prescribed by the laws of the place within which the sentence is im
posed. The United States marshal char~ed with the execution of the 
sentence may use available local facilitIes and the services of an ap
propriate local official or employ some other person for such pur
pose, and pay the cost thereof in an amount approved by the Attorney 
General. If the laws, of the place within which sentence is imposed 
make no fjrovision for the infliction of the penalty of death, then 
the court,~s1n.all designate some othel' place in which such sentence 
shall be executed in the manner prescribed by the laws thereof.] 
[§ 3567. Death sentence may prescribe dissection 

[The court be~~re which any person is convicted of murder in the 
first degree, or rape, may, in its discretion, add to the judgment of 
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~~ath, . that the body of the offender be delivered to a sur eon 
th~Sb!d~; afid the m~~shal who executes su~h j,udgment shalf deli;~~ 
and such'sur er execu Ion) to such sur~eon as the court may direct. 
take away th:b~jyO~tS~:~li:~~;e~~~~:~~.~ by him, shall receive and' 

• * * * * * • 
Sec. CHAPTER 228.-DEATH SENTENCE 
8591. Sentence of death. 
8592. Factor8 to be considered' d t .. 

jU8tified. tn e ermtntng whether a 800tence of death i8 
8593. SpeciaZ hearing to determine h th 
8594. ImP?8-iticm of a 8entence Of dea"fh.

e 
er a sentence of death is jU8tijled. 

8595. Revtew 01 a -sentenoe Of death. 
3596. Implementation ,()f a 8entence Of death 
8597. U8e of State facilitie8. . 

§ 3591. Sentence of death 
A defendant who has been fownd guilty 0/-

tit~a! an offense described in section 794 or section 2381 of this . , 
ff(b) an off~e desoribed in seotion 1751(0) of this title if th 

St e:se ~ns~~t~es !In att~mp.t ~o kill the President of the 'united 
a es a 'I es'UNts ~n bod~ly ~nJury to the President or 0 d 

geroWJly olose to oaWJing the death of the President. o~s an-
''1 t(ho) dan'Ynd°ther.offense for whioh a sentence of death is provided 
~ eee ant- , 

(1) intentionally killed the viotim' 
ulo/ )d' !ntehntionally inftiot~d seriou~ bodily injury that re

s ,e ~n t e rjeath of the vwtim; 0'1' 

, (3) ~ntentwnally partioipated in an act that he knew or 
reasonably 8hould have known, would oreate a grave risk of 
death to a per8on2 o!,her .than one 01 the participants in the 

7" -ll b offense, and the vwt~m dwa as a direot result of the aot . 
Slltf.t e 8enterwed to death if alt 'd' t' , 
/o1'th in seotion 3592 in th' , erf oo'n8'l e?,a ~on of the factors set 
tion 3593 it . d . e oowr~e 0 ~ '!eanng held purrsuant to seo
jWJtijied.' ' UJ ete'l"l1wned ~hat 1.mpos~twn of a 8entenoe of deatli is 

§ 3592. Factors to be considered in determining Whether t 
. of death is justified a sen ence 

(=, (a) MITIGATING F AOTORS -In d t ., 1 death"· . t·fted . e erm~n'lng Wftether' a sente'IUJe of 

~t::;;;J!;wl h~?nsh 4'j~~ ~~~h°f!,.oll~~e t?~l{:~~;r1~t~;:~in~ f~o{:~I' :::z 
, ,p;; zo, ~ (l,ny, eWUJt: ' 

t . (1) ,thhee dele,ndant Was less tha,n eighteen yea1'8 oj age at the 
'l,me 0 t offense,-
alt<tju~'h thfe.ndan.t's mental oapaoity (was significantly impaired 
to lJT08emJlti:;r:patrment was not such as to constitute a defens~ 

U<J:) t~e aejmulant,1bas unde1' unusual and substantial duress 
at' .oug nod t 8uch d'Ures8 as woUld oonstitute a defense to prose' 
au wn,. an " ' -

ff(4.) ~e defen~nt w~ an aooomplice 1()hose participation in the 
o ~e was relatwely m~nor. ' 
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The jury, M if there is no jury, the court, may consider whether any 
other mitigating factor eroists. . 

(b) AGGRAVATING FACTORS FOR ESPIONAGE AND TlJEASo.N.-In dete1'
m.ining w·hether·a sentence o.f death is justified fo.r an o.ffense described 
in section 3591 (a), the ju';'y, or if there is no. jury, the co.u'rt, s_hall con
sider each of the fo.llo.wing aggravating facto.rs and dete'i"mine which, 
if any, emst: 

(1) the defendant has previously been convicted o.f anothe'l' 
o.ffense i11fl)0lving espio.nage 0.1' treaso.n fO'l' which either a sen-tence 
o.f life impriso.n'l1wnt 0.1' death 'I.va8 au,tho.rized by statute; 

(2) in the co.rwmissio.n o.fthe o.ffense the defe'ndant kno.'I.vingly 
created a grave risk o.f substantial danger to. the natio.nalsecurity,. 
and 

(3) in the co.rwrnissio.n o.f the o.ffe·nse the defendant knowingly 
created a grave risk o.f death to. (l/Iwthe'l' perso.n. 

The jury, 0.1' if t?I.,ere is no. jury, the COU'I't, may co.nsider 'I.ohethel' any 
other agg'l'avating facto.r eroists. 

(c.) AGGRAVATING FacTo.RS Fo.R Ho.MlCIDK AND Fo.R ATTEMPTED MUR
DER o.F THE PRKSlDEN'I.-In determining 'I.ohether a sentence of death 
is justified fM an o.ffense described in section 3591 (b) 0.1' (c), the jury 
01' if there is no ju.ry, the Co.U'I't, shall co.nsider each of the following 
aggravating factors and dete'i"mine which, if any, emst: • 

(1 ) the death, or injury resulting in death, o.courl'ed during 
the co.mmission o.r attempted co.mmissio.n. o.f, 0.1' during the irrvme
diate flight f1'o.m the cO'lnmissio.n o.f, an offense under sectio.n 751 
(priso.ners in custo.dy o.f institution 0.1' o.fficer) , section 794 (gath
ering 0.1' delivering defense info.rmation to. aid foreign go.vern
ment) , section 844 (d) (transpo.rtation 0. f eroplosives in interstate 
corwmerce fo.r certain purpo.ses), section 844(/) (destruction of 
Government pro.perty by erepl08ives) , section 844 (i) ( dest'l'UCtion 
of property in interstate comnnerce by eroplo.sives), sectio.n 118 
(prisO'Mrs serving life term), section 1201 (kidnaping), or .sec
tio.n 2381 (treaso.n) o.f this title, 0'1' section 902 (i) 0.1' (n) of the 
Federal Aviation Act o.f 1958, as amended (49 U.S.O.1472 (i) 0.1' 

( n» (aircraft piracy) ; 
. (2) the defendant has previously been cO'l"victed o.f another Fed

eral or State o.ffense resulting in tlu; death o.f a perso.n, fo.r which 
a sentence o.f life impriso.nment .0'1' a sentence o.f death was au
thO'l'izecl by statute; 

(3) the defendant has previously been co.nvicted o.f t'l.OO o.r 
more Feaeral 0.1" State o.ffenses, prunishable by a te'/'m o.f i'lnprison
ment o.f more than o.ne year, committed on different o.ccasio.ns, 
involving the infliction of. or attempted infliction of. se'/ious bod-
ily injury o.r death upon another perso.n,' I 

(4) the defendant, in the commissio.n of the offense, knowing
ly created a gra'l)e risk of death to one or 'I1w,re pe1'8o.ns in addition 
to. the victim of the offense; 

(5) the defendant committed the offense in an especially 
heinous, cruel, or depraved m.anner; 

(6) the defendant pro.cured the com;missio.n of the, offense by 
pa.yment, 0.1' prO'lnise of payment, o.f anything o.f pecunia.ry vallue; 

(7) the defendant co.mmitted the o.ffense as consideratio.n fO'l' 
the receipt, or in the eropectation of the receipt, o.f anything of pe
cuniary value; 
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• (8) the defendc:nt po.'I1vmitted the offense a~ter substantial pla!n
n~ng and premed~tatwn to cause the death 01 a person or co.rn;mtit 
an act of terrorism; or . 

(9) the defendant committed the offense against-
(A) the Pre8ident of the United States, the President-elect, 

the Vice President, the Vice-President-elect, the Vice-Presi
<!ent-1esignate, or, if tJ:ere is no Vice Pre8ident, the 'o.fficer 
neret ~n order o.f 8U(]Ces8wn to the office of the President of the 
United Stfftes:or any person who is acping as President under 
tlte OO'flst~tutwn and laws o.f the United States; 

(B) a chief of state, head o.f government, or the po.litical 
eq·uivalent, oj a foreign natio.n; 

(0) a foreign o.fficial listed' in section 1118 (b) (3) (A) of 
this title, if he is in the United States on official b'l1,siness,. or 

(D) a Federal public servant who. is a judge, a law enforce
ment officer 1 or an employee o.f a United States penal or cor'
rectional institutio'flr-

(i) while he is engaged in the perfo.'/'mance of hill 
official duties; 

(ii) because of the perfo.rmance 0. f his official duties,. 
01' 

. (iii) because of his 8tatus .as a public servamt. 
For pu'l'p<Jses of this paragraph" a "law enforcement officer" 
is a public servant authori$ed by law 0.1' by a G(Jvern'l1wnt 
agency 0'1'. 0 ongress to. Co.nduct 0'/' engage in the prevention, 
i11fl)e8tigation, or prosecution o.f an offense. 

The jury, 0.'1' if there is no iu.ry, the court, may co.nsider whether amy 
o.ther aggrvJJl)ating factor ea'Jist8. 
§ 3593. Special hearing to determine whetller a sentence 6f death 

. is justified .\> 
(a). No.T,ICE lJY, THE Go.VERNMI!.W'1'.-lf, in a cas~if!'o.f',Jol'f)f.f/,g a,n i~ffense 

descn.bed 'l.n sec~wn 3591, the attorney for the g~emmenlb!3.l1l1IJje8 that 
the mrcu'lrl.stances of the offense are such tlwJt a sentence of death i8 
justijU3d under this chapter, he shall, a reason/lble time befo.re the trial, 
0'/' before acceptamce by the court o.f a plea jlf guilty, or· at such time 
t'!ereafter as ~he court may permit upon tiJ sho.·wing of good cause, 
8'tgn and file w~th the co.urt, and 8erve o.n the defendant, a notice-

(1) stating that the government believes that the circum.stances 
of the offense are su()h that, if the defendant is cO'flrvicted, a sen
ten.ce o.f d~th is .iustified under th'is chapter; and 

(2) .. 8ett'lng fo.rth the aggravating factor 0.1' factors that the 
go.vernment, if the defendant is corvvicted, pro.po.ses to. prove as 
justifying a sentence of death .. 

The. COU1't may per;nit the attorney for the go.vernrment to amend the 
rwtwe 'ltpon a sho1mng of good C(JfU8e. 

(b) HEARING BEFo.RE A. OOUR1' o.R. JUR:y.-If the. at.tOTne1/ fo.r the 
go.vP/f"n'l1U!n~ lw,8. fUed a '!'.o.twe as re(lu'lredunde: subsectwn (a) atnd the 
1efendant 'tS lourul gU'lU'I1 o.f an o.ffense desc'Nbed in section 3591, the 
.1'udge Who ,pre8ided at the t'rial 0.1' before 'lohom the guilt'll plea'l.vas 
entered. 0'1' another ,,1udqe if tha.t 4uage 1:S unavailabie. s7W:ll ()o.nd'l.wt 
a 8epara,t~ 8entencing hearing to. determine the pwnishment to be im
posed. PrlOr to such a hearing, no. presentence repMt shall be prepared 
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by the United States Probation Se'rvice, notwithstanding the provi
sions of Rule 393 (e) of the Federal Rules of Oriminal Procedure. The 
hearing shall be conducted- ~ 
- (1) before .the j'l1lf"J! that determined the defendant's flU-ilt,. 

(93) before a jury vmpaneled for the purpose of the hearing if-
I (A) the defendant 'was convicted upon a plea of guuty; 

(B) the defendant was convicted after a trial laefore the 
court sitting without (J; jury ,. 

(0) the ju·ry that dete:rmined the defendant's guilt was 
discharged for good ca'lt8e,,' or 

(D) after initial imposition of a sentence under this .'wc
tion, reconsideration of the sentence under this section is 
necessaT1J". or 

(3) .befO'J·e the court alone, upon the 'lnotion of tlw defendant 
. and.'lD'tth the appr'oval of the attorney for thegoverwment. 

A .1Ury 'lmpaneled pwrsuarnt to paragraph (93) shall consist of twelve 
members, unless, at any time before the concl'lt8ion of the hearing, the 
parties stipulate, with the approval of the court, that it shall consist of 
a lesser'l1fWJnber. 

(c) PROOF OF MITIGATING AND AGGR.t1VATING FACTORS.-At the hear
ing, in/O'I"lnation may be presented as to any matter relevant to the 
sente;we, including f1;ny mitigating 0'1' aggravating factoT pe'l"l111itted 01' 
requ'lTed to be cons'ldeTed under sectio{'1 /'i5993. Information presented 
may include the trial trans~ript and exhibit8 if tlie heaning i~ held be
fore a jUTY or judge not p'l'esent du/ring the t'lial. Any OtMT informa
tion .Televant to a mit'lgating or aggravating factoT may be p'resented 
by either the attoTneY fOT the gove1'11lfll.ent or the defendant, regMdless 
oj it~ ~missi?iJity unde'J' the .rules go,,-!erning- admission of. evidence 
at c;t1l1ltnal trlfLL.s, except .that 'In/o~twn may be excluded't/ its pTO
bat'we value 'l.9 substantwlly outwe'lghed by the damgeT of creating 
wnfair pTe.iudice, conf'lt8ing the issues, 01' mi8leadinq the 'jury. The 
attorney f~T the {fo,,!ernmen:t and the if:eferlflant shall be pe'l"l111itted to 
rebut any 'tnfO'J'mat'lon rece'lVed at the he(J;'f'tng, and shall be qiven faiT 
opportun:'i.ty to pTesent a'rgument as to the adequacy of the information 
to estabZVsh the existence of any aggravating or mitigating factoT and 
as to the appTopriatene.9s irn the case of imposing a sentence of d~ath. 
The attorney fOT the government shall open the argument. The de
fendant shall be p~rmitted to reply. The attorney for the government 
shall then be pe1"ln'ltted to replJI in rebuttal. The burden of e8tablishinq 
the ex?~tence of any agg'rf!vating factoT is on the goveT1lrment, and is 
not sat'lsfied 'Unless the eanstence of such (J; facto'r is established beyond 
a :~as01}.able doub~. llhe b'lt'rden of e8tablishing the existence of any 
m'd't,qat~ng factoT 'l8 on the defendant, and is not satisfied unless the 
~xistence. of such a factor is established by a pTepondeTance of the 
'lnformatwn. 

, (d) RETURN OF Sp'ECIAL FIND~NGs.-The jury, or if there i,8 no .1U1y, 
~he COUTt, 8hall conszaeT till the 'tn/ormation received durinq the heaT
mg. It,8hall Teturn a 8pecial finding as to earth mitigating and aq~ 
gTavtft'tng fac,tor, concerning which informati~?n is p'resented at the 
~eanng, re~u'tTed to be co'(U!ider:ed wndeT sectiofl' 3592. The jUl1/ IJ'I1/!.t8t 
find the eX'l8tence of a m~t'lgat'tng 01' aggra'l'at~ng factO'!' by a'Ulfl4ni
mow vote, although it is WllInece8sary that there be a WlUJ,nimwus vote 

[ 

~ 
I 
I 

I 
'1 tl 

" fl 

r 
~ 

~ 

I, , 

r 
I 
~ 
I 

f 
I 

~ .J 

;i 
',1 q 
1 .. ~ 
'j 
\J 

; 1 
!l 
';,J 
'J :1 
q 
,~! 
. ~ i 
'I 
;! ;1 
if 
.4 
,J 

.1 
-i 
'i 
.·i 

!j 
~·~~t 

J 
J 
1 

:1 
'1 

~~~ .1 
1. 
1 
'I 

J , 

l~ 

1'1 t:'l 
,] 
:'J 

,I 
~:!1 
" 
'1 

r .!J -,J 
I 

t ! 

35 

on any specific mitigating 01' aggTavating factoT if a majoTity of the 
j'ltTY finds the existence of such a specific factor'. ~ 

(e) RETURN OF A FINDING OONCERNING A SENTENCE OF DEATQ.-If, in 
the case 0/- , ~ ._ 

(1) an offense described in section 3591 (a), an agg'ravating 
factoT 'required to be consideTed undeT section 3592 (b) is found 
to exist,. or 

(2) an offense described in section 3591 (b) 01' (c), (Jfn aggTavat
ing factoT required to be considered undeT section 35993 ( c) is found 
to exist,. 

the jury, 01' if there is no jury, the court, shall then consideT whether 
all the aggravating factoTs found to eXUst sufficiently outweigh all the 
mitigating factoTs found to exist to justify a sentence of death, or, 
in the absence of a mitigating factoT, whetheTthe aggTavating factors 
alone are suflicierd to j'lt8tify asenterwe of death. Based upon this con
sideTation, the jU1Y by unani'IrW'US vote, or if there i8 no jury, the COUTt, 
shall 'return a finding as to whetheT a sentence of death is justified. 

(f) SPECIAL PRECAUTION To AliSURE' AGAINST DISCRIMINATION.-In 
a hearing held befoTe a jury, the COUTt, prior to the nturnof a finding 
unde'J' subsection (e), shall instruct the jury that, in considering 
whether a sentence of death Us justified, it shall not consider the race, 
col01', natioruil origin, creed, or sew of the defendant. The jury, upon 
return of a finding unaeT subsection (e), shall also 1'etuffl to the court 
a certificate, signed by each jUTor, that consideration of the 'race, color, 
national origin, creed, 01' sex of the defendant wa.9 not involved in 
Teaching the juror'ls in¢ividual decision . 

§ 3594. Imposition ~f a sentence of death 
Upon a finding unaeT section 3593(e) that a sentence of death is 

j'lt8tijied, the court shall sentence the defendant to death. Upon a find
ing undeT section 3593(e) that a sentence of death is not justified, or 
undeT section 3593 (d) that no aggravating fact01' requiTed to be found 
exists, the court shall impose any 8ente'Me otMT than death that is 
authorized by law. Notwithstamding any otheT provision of law, if the 
'lnawimum term of imprisonment fOT the offense is life imprisonment, 
the court may impose a 8entence of life impmonment without pa'role. 
§ 3595. Review of a sentence of death 

(a) ApPA'AL.-In a case in which a sente'lUJe of death is imposed, the 
sentence shall be subject to review by the court of appeals upon appeal 
by the defendant. Notice of appeal must be filed within the time speci
fi.ed fOT the filing of a notice of appeal. An appeal under this section 
may be consolidated with an appeal of the judgment of conviction and 
8hall hame priority over all otheT case8. . 

(b) REViEW.-'Phe COUTt of appeals shall review the entiTe recoTd in 
the case, i'JU)luding-(1l the evidence 8ubmitted during the trial; 

.

<. ~ th. e information 8ubmitted during the sentencing he. aring,. 
(3 the procedures employed irn the 8entencing hearing,. and 
(4. the flpecial findings returned wnder 8ection 3593 ( d) . 

( c) DECISION AND. D ISPOSITI(jN.-
(1) If thti CO'UTt of appeals de.,termines that-

(A) the 8entence of death was not imp08ed 'IJIlI.de'r the in
~nce of pa88ion, prejudice, O'r any othe'r arbit'rary factor,. aM . 
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(B) the information supports the special finding of the ex
istence of an aggravating factor required to be considered un
der section 359'2 j 

it shall affirm the sentence. 
(2) In any other case, the court of appeals shallremaJJUl the CCMe 

for reconsideration under section 3593. 
(3) The court of appeals shall state in writing the reasons fo: 

its disposition of an appeal of a senten<Je of death wnder thus 
8ection. . 

§ 3596. Implementation of a sentence of death 
A person who has been sentenced to death pursuant to the provisions 

of this chapter shall be committed to the custody of the Attorrwy Gen
er'al until exhaustion of the procedures for appeal of the judg~nt of 
cO'Tlfl)wtion and for review of the 8entence. When the sentence 't8 to be 
implemented, the Attorney General shall release the person sentenced 
to death to the (fU8tody oi a United States marshal, who shall super 
vise implementation of the sentence in the manner prescribed by the 
law of the State in whieh the sentence is imposed. If the law of such 
State does not provide for implementation of a sentence of death, the 
court 8hall designate another State, the law of which does sO' provide, 
and the sentence shall be implemented in the latter State in the manner 
prescribed by such law. A sentence of death shall not be carried out 
upon a women while she is p'regnant. . 

§ 3597. Use of State facilities 
A United State8 marsha), charged 'with supervising the implemen

tation of a sentence of death may 'use appropriate State or local facil
ites for the pwrPO'se, may use the services of an appropriate State or 
local official or of a person such an official emploY8 for the purpose, and 
shall pay the C08t8 thereof in an {J,mownt approved by the AttO'J"'MY 
General. 

* * * 
Federal Aviation Act of 1958 

* * * * 
§ 903. Venue and prosecutioil. of offenses; procedures in respect of 

civil and aircraft piracy penalties 

* * * * * 
[PROCEDURE IN RESPECT OF PENALTY FOR AIRCRAFT PIRACY 

[( c) (1) A person shall be subjected to the penalty of death for any 
offense prohibited by section 902 (i) or 902 (n) of this Act only if a 
hearing is held in accordanc~ with this s';1bsection. , 

[(2) When a defendant IS found gUIlty of or pleads guIlty to an 
offense under· section 902(i) or 902(n) of this Act for which one of 
the sentences provided is death, the judge who presided at the trial or 
before whom the guilty plea was entered shall conduct a separate 
sentencing hearing to determine the existence or nonexistence of the 
factors set forth in paragraph (6) and (7), for the purpose of dete~
mining the sentence to be imposed. The hearing shall not be held If 
the Government stipulates that none of the aggravating factors set 
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forth in paragraph (7) exists or that one or more of the mitigating 
factors set forth in paragraph (6) exists. The hearings shall be 
conducted--

[(A) 'before the jury which determined the defendant's gu~lt; 
[(B) before a Jury Impaneled for the purpose of the hearlng 

if-
[( i) the defendant was convicted upon a plea of guilty; 
[(il) the defendant was convicted after a trial before the 

court sitting without a jury; or 
[(iii) the jury which determined the defendant's guilt has 

been discha.rged by the court for good cause; or 
[(0) before the coul't alone, upon the motion of the defendant 

and with the approval of the court and of the Government. 
[( 3 ) In the sentencing hearing the court shall disclose to the defen~

ant or his counsel all material contained in any presentence report, If 
one has been prepared, except such material as the court. determines is 
required to be withJ:eld for t~e protection of hum~n hfe o~ for, the 
protection of the natIOnal securlty. Any presentence mformatIOn WIth
held from the defendant shall not be considered in determining the 
existence or the nonexistence of the factors set forth in paragraph (6) 
or (7) ~ Any information relevant to any of t~e mitigating factors set 
forth in paragraph (6) may be presented by elther the Government or 
the defendant, regardless of its admissibility under the rules governing 
admission of evidence at criminal trials; but the admissibility of infor
mation relevant to any of the aggravating factors set forth in para
graph (7) shall be governed by the rules governing the admission of 
evidence at criminal trials. The Government and the defendant shall be 
permitted to rebut any information received at the hearing, and shall 
be given fair oppo-rtunity to present argument as to the adequacy of tJ:e 
information to establish the existence of any of the factors set forth In 
paragraph (6) or (7). The burden of establishing the existence of any 
of the factors set forth in paragraph (7) is on the Government. The 
burden of establishing the existence of any of the factors set forth in 
paragraph (6) is on the defendant. 

![ ( 4) The jury or, if there is no jury, the court shall return a special 
verdict setting forth its findings as to the existence or nonexistence of 
each of the factors set forth in paragraphs (6) and as to the existence 
or nonexistence of each of the factors set. forth in paragraph (7). 

![(5) If the jury or, if there is no jury, the court finds by a· prepo~
derance of the information that one or more of the factors set forth In 
paragraph (7) exists and that none of the factors, set forth in para
graph (()) exists, the court shall sentence the defendant to death. If the 
jury or, if there is no jury, the court fiJ.lds that none of the aggravating 
factors set forth in paragraph (7) eXIsts, or finds that one or more of 
the mitip:ating factors set forth in 'Para~raph (6) exists, the court shall 
not sentence the defendant to death but shall impose any other sentence 
provided for the offense for which the defendant was convicted. 

[(6) The court shttll not impose the sentence of death on the de
fendant if the jury 01', if there IS no jury, the court finds by a special 
verdict as provided in pa~agraph (4). that at the time of the offenS2-

If ( A) he was under the age of eIghteen; 
'[(B) his capacity to appreci31te the wrongfulness of his conduct 

or to conform 'his conduct to the requirements of law was signifi-

'1 
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cantly impaired, but not so impaired as to constitute a defense to 
prosecution; . 

'[ (C) he was und~l' unusual and substantial duress, although 
not such duress as to constitute a defense to prosecution; 

:[(D) he was a principal (as defined in section 2(a) of title 18 of 
the United States Code) in the offense, which was committed by 
anot~er, but his pa~ticipation was relatively. minor, although not 
so mInor as to constItute a defense to prosecutIOn; or 

:[ (E) he could not reasonably have foreseen that his conduct in 
the course of the commission of the offense for which he was con
victed would cause, or would create a graye risk of causing death 
to another person. 

[(7) If no factor set forth in paragraph (6) is present, the court 
shall Impose the sentence of death on the defendant if the jury or, if 
there is no jury, the court finds by a special verdict as provided in para
graph (4) that-

[(A) the death of another person resulted from the commission 
of the offense but after the defendant had seized or exercised con
trol of the aircraft; or 

:[ (B) the death of another pe.rson resulted from the commission 
or attempted commission of the offense, and-

[(i) the defendant has been convicted of another Federal or 
State offense (committed either before or at the time of th~ 
ccmmission or attempted commission of the offense) for which 
a sentence of Hfe imprisonment or death was imposable; 

'[(ii) the defendant has previously been convicted of two or 
more State or Federal offenses with a penalty of more than 
one year imprisonment (committed on different occasions 
before the time of the commission or attempted commissiol1 
?f. the offense), involvjng the infliction of seriously bodily 
InJury upon another person; 

[(iii) in the commiRsion or attempted commission of the 
offense, the defendant knowingly created a grave risk of death 
to another person in addition to the victim of the offense or 
attempted offense; or 

[(iv) the defendant committed or attempted to commit the 
offense in an especially heinous, cruel, or depraved manner.] 
• • III III III • • 
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MINORITY VIEWS OF MESSRS. IrENNEDY, METZENBAillr, 
AND LEAHY 

The unchecked growth of violent crime in America has become a 
source of f~ar and a~arm for a~l our people. One out of every three 
households In the UnIted States IS touched by serious crime. In the last 
few years, the rate of increase in violent crime has literally doubled. 

We all share a deep concern about these grim statistics for they do 
n?t tell t~e whole story of the suffe;ring and anguish of the victims of 
VIOlent crIme. In Fort Wayne, IndIana, we have witnessed the recent 
brutal murder of a newspaper editor, his wife, and their son, and the 
sa.vage sexual assault on their yo~mg daughter. In Joliet, Illinois, we 
wItnessed the deaths of 17 vICtlms at the hands of the "weekend 
murdere~s." And we witness ~aily the continuing toll of violence in 
every nelghborhood of every Clty and every suburb of America. 

However, we do not believe that the solution to the violent crime 
pr?bl~m rests WitJl the deat~ penalty. We believe that it is wrong in 
prlnClple, as a matter of pubhc policy, and as a matter of constitutional 
18;w. Alth~mgh proponents of the measure argue that it will decrease 
vIOlen~ crIme, we oelieve that it is a placebo which will divert public 
attentlO~ and resources away from those measures which have a chance 
o.f reducmg ~he crime rate. Moreover, we believe that there are legisla
tive alternatives, such a.s those embodied in the sentencing reform title 
of the Com prehensi ve Orime Control Act of 1983 (S. 1762) now before 
the Senate, that would deter violent. crime more effectively than the 
death penalty. 

I. THE DEATH PENALTY IS WRONG AS A MATTER OF PUBLIC POLICY 

A strong case can be made against the death penalty as a matter of 
public policy. . 

First, capital punislunent places incredible strains on our criminal 
ju~tice system, far outweighing any marginal benefit that arguably is 
~am~d. The. death penalty ~n our society is so controversial that it 
In~vltably will be accompanIed 'by the spectacle of shuffling a human 
bemg back and forth between death row and temporary rep rIve during 
m?nths, 'and even years of delay while the appellate courts grapple 
Wlt~ .the enormity and irreversibility of the penalty and its impli
catIons for a nation espousing It reverence for human life. It is a divi
sive peD;alty thl:';t expends em.otions and resources out of all proportion 
to any Impact It could pOSSIbly have on the real problem of violent 
crime in the United States. 

Second, support of capital punishment is a quick, shorthand method 
for appearing- to be tough on crim'~, But an analysis of recent. criminal 
justice statistics and crime rates demonstrates convincingly the fallacy 
that capital punishment, can reduce the Nation's soaring violent crime 
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rate. It is a substitute-an inefiectiYe, impractical substitute-for the 
specific, modest, concrete steps that can be taken n<?w to lower the crime 
rate. ' 

There is no evidence to support the contentions of the proponents 
of the death penalty that it will be a, deterreJlt. to violent: crimp.. Even 
the Justice Department, jn its t.eRtimony to the Committee this year, 
admitted that there is no clear evidence to show that the death penalty 
has any deterrent dIect. testifying that "* * * while studies attempt
ing to ~sess the deterrent effect of the (death) penalty have reached 
conflicting result's, we believe that common sense supports the co~
clusion that the death penalty can operate as a deterrent for certam. 
crimes involving premeditation and calculation,* * *" This appeal to 
"common sense" obscures the real issue. No one disputes that capital 
punishment has some det'errent effect. Presumptively all penalties do. 

That is not the question. The point is whether it has a sufficiently 
greater deterre~t effect than life imprisonmen.t-J?ar~icular.ly life 
imprisonment wIth<:mt paro~e. If n?t, how ~o w~ ~ust~fy Imp~smg the 
ultimate penalty wIth Its rIsks of IrreversIble InJustIce and Its other 
costs t:o society ~ 

With rare linanimity, the studies show no higher criminal homicide 
rates in States without the death penalty than in those which retain it. 
There is no indication that t:he death penalty, as imposed in various 
States, affects the rate of criminal homicide. It certainly does not af
fect the rate of violent crime, as it is targeted at only one percent of 
all violent: crimes. 

We believe that if the goal of the death penalty is deterrence, legis
lation imposing a real life sentence will more effective accomplish that 
goal without imposing the social costs of the death penalty. 

The other goals of the death sentence, incapacitation of the defend
ant and retribution, are better achieved as part of the sentencing 
guidelines system u~der the sentencin~ r~form legislation. th.~ongh 
life sentences preSCrIbed for the commISSIOn of some of the vIolent 
crimes addressed in the Death Sentence bill ftnd the aboliti(ln of 
parole, which is also part of the sentencing reform proposal. The very 
real and unavoidable prospect of spending one's entire life in prison 
with no hope for release-the prospect' of life without freedom-is 
a chilling and haunting one. As effective retribution, it is to be com
pared to a sentence of death, and for many it is worse. 

Third, this legislation does little to alleviate the fears of the Ameri
can people caused by the increase in the number of robberies, muggings, 
burglaries and assaults. It is these crimes that the American people 
fear most. 'Vhether or not one can be electrocuted for committing 
treason or espionage 01' attempting to assassinate a President is largely 
irrelevant to the problem of street crime in America. Instead, we 
should be looking- at other solutions. 

A sentence of life imprisonment without the possibility of parole 
will be a more certain means of al1ayin~ these fears than the death 
penalty. Presently, most of those wlio might otherwiRe be sentenced 
to deflth are sentenced to life imprisonment berause of the absence of a 
constitutional capital punh;hment statute. Since t.hHl'~ is no (listinc-
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tion between these defendants and those Who would never have been 
considered for the death penalty, they are all eligible for parole under 
the same rules. 

Other steps can and m~st be taken to red~ce the rate of viole~t 
crime. We should try to Improve our sentencmg system to make It 
fairer and less discretionary. We should reform our bail laws so 
that judges can take danger to the community into account. We 
should deal more strictly and effectively with violent jllveniles. We 
should launch a full scale attack on the problem of drug trafficking 
and addiction, which is the root of so much violent crime. Finally, 
we should re-institute a Federal crime program to help States and 
localities implement programs designed to get the criminal offender 
off the streets. 

Fourth, imposition of the death penalty leaves no room for mis
takes. No matter how well qualified the trial 'judges and well inten
tioned the juries, the criminal system is run by people, and people 
make mistakes. No matter what procedures are used to· determine 
the appropriate cases for the ultimate penalty of capital punishment, 
innocent persons will be condemned to die. This terrible uncertainty 
plagues the case of the last execution in France in which it is now 
feared that the wrong man was guillotined in 1977. 

The response to thIS argumelit has been essentially that such risks 
are inevitable in our society. Possibly, this would be a convincing 
ar~ument if the death penalty were the only option, if society's sta
bility depended on the d~ath penalty, as natio~al security depends 
on a strong' national defense. But the argument IS self-servmg. There 
has never been a demonstration that the death penalty is effective in 
reducing crime. Indeed. there is much evidence to the contrary. Since 
there are clear alternatives to the death penalty, this argument fails 
utterly. . 

Fifth. those who have been sentenced to den.th overwhelmingly come 
from the poor and minoritil."s. RRcial hostility and anxiety concern
in!! personal Rafety are tragically intertwined in the United States. 
Other prejudices abound. As one study concluded: 

In the first five years after the F'urrnarn decision, racial dif
ferences in the administration of carital statutes have been 
extreme in magnitude, similar across States ftnd unde,r differ
ent statutory forms. pervasive over successive sta~es of t.he 
judicial pro'cess and uncorrected by anpellate review lie * * 
(D]ifierential treatment by race of offender and victim h;s 
been shown to persist post-Furman t.o a degree comparable In 
magnitude and pattern to the pre-Furman period. Bowers & 
Pierce, "Arbitrariness and Discrimination TTnder Post-Fur
man Statutes," Oapittil Punishment in the United States, 629 
(1980) . 

This discriminatory impact of the de~th penalty has not been defini
tively adjudicated by the SU{H'eme Oourt, a]thou~h many iustices 
have ackn()wled~ed the powerful evidence for its existence. See e.g. 
concurring opinions of .TuRtire DOUl!]fl,S and .Tustice 'Marshall in Fur
man v. Georgia, 408 U.S. 238 (1972). One leadin~ student. of this prob
lem, however, has concluded that the present evidence strongly indi
cates that the death penalty has been imposed with a patterned, sys-
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tematic racial bias unexplainable either by statistical chance or any 
statutory or othe; legally acceptable basis. Wolfgang and Riedel, 
Race, Judicial Discretion and the Death Penalty, 407 Annals of the 
Amer. Academy of Pol. and Soc. Science.11~-113. (1973). Of.course, 
the possibility' of discriminatory apphcatlO~ Increases. WIth the 
amount of discretion given the court or JUry to lIDpose or wIthhold the 
death penalty. But under any save~ complete~y man~atory law, t)1e 
requirement of jury findings on specific factual Issues gIves substantial 
scope to the possibU,ities of discrimin.ation.. . .. 

Although the requireme!lt of t!:e ~Ill that Judges Instruct JurIes ~ot 
to consider race, color, national orIg~, creed or sex as'a ground ~o~ ~m
posing the death penal~y .~erves ~e lIDportant )?urpose ?f s~n~ltIz~ng 
juries, we do not feel It IS sufficIent to deal wIth the discrimmatlOn 
problem. . . h 

Since the Supreme Court ruled In 1976 that the Geor~a deat p~n-
altv stat.ute was constitutional, seven people have been mvolU?-tar~ly 
executed. This record is not sufficient to conclude that the le{pslatIve 
scheme proposed by G'l:egg v. Georgia, 428 U.S. 153 (1976), WIll result 
in any less discrimination t)1a~ before.. . 

In sum, we believe that m hght of all the ser~ous problems.po~e~ by 
the death penalty, it sh~uld not ~ enacte~ WIthout some ~Ignificant 
demonstration that it WIll deter VIolent crIme more effectIvely than 
other punishment, such as mandatory life sentences. No ~uch demon
stration has been made. 

II. THE DEATH PENALTY IS WRONG IN PRINCIPLE 

The death penalty is the harshest punishment which can be in
flicted. In our view, it is wrong in principle. Senator .Kennedy e:c
pressed this view in recommending clemency in the Sll'han case In 
1969: 

My brother was a man of love ~nd sentiment and compas
sion. He would not have wanted hIS death to be a cause for the 
taking of another life. 

We believe that the act of premeditated execution is itself a debas
ing deniai of the s~nc~ity of life. This is ~ggrava~ed by the fact that 
executions t~day still Involve such ~arba.rlC suffermg that as a ma~t~r 
of public polIcy, they are conducted IIl: 'prIvate. The late Senato~' Plllhp 
Ha.rt, in opposing the death l?enalty In 1974, eloquently explaIned Ins 
concern about the brutality of the death penalty: 

As for the brutalizing effect of the death penalty, aboli
tionists are often accused of holding a double standard
concern for the sanctity of life when it comes to convicted 
murderers, but no equaI"reverence for the lives of the innocent 
victims. Such attacks are unfair .. There is a valid distinction 
between killing when there is a clear and present danger than 
one would otherwise become an innocent victim and society's 
right to punish criminals after the fact of their offense. If 
executions could brin~ bR\~k to life the innocent victims of 
criminal murder, or if t.he prospective victim can save his 
own life at the cost of killing- his a.ttacker, all people except 
the absolute pacifist would valu.e the innocent life over the 
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life of the murderer. But those are not the' kinds of choices 
we face !n passing death penalty statutes unless it is shown 
that they will protect innocent lives effectively when other 
punishments will not. . 

(Se~ the additional views of Senator Philip Hart (Michigan) in the 
CommIttee Report to accompany S. 1401, S. Rept. No. 93-721, 93d 
Congress, 1st session 46 (1974) ). 
~ .July, 1983 article on th~ death penalty from "The Economist", a 

BrItIsh weekly, was recently introduced into the Oongressional Record 
by Senator Carl Levin of Michigan. In examining the current status 
of the death penalty the article. concluded that-

Even where execution remains on the statute book, judges 
and politicians go to great lengths to avoid having to carry 
out the sentence. That indicates the solemnity WIth which 
modern states regard the killing of their citizens. In civilised 
countries the penalty of death is neither swift nor certain and 
therefore does not have the deterrent powers claimed f~r it. 

The article also pointed ou.t that-
Governments tend to renounce the death penalty as their 

people get richer. * * * 11:ost poor countries execute their 
worst ~iminals. Very few rich, democratic countries do, and 
none of them is in continental western Europe. The only sig
nificant industrialized nations that now use the death penalty 
in peacetime are a curious group: Russia, South Africa, and 
America. ("The Case AgaInst the Rope"; The Economist; 
2-8 July, 1983; pp.11-13.) 

We ~ust as~ o!lrselves.if America should maint~in a policy rejected 
by all mdustrlahzed natIOns except two whose dIsrespect for human 
rights should not be emulated by any nation. 

m. Tms DEATH PENALTY LEGISLATION MAY WEI.L BE UNCONs'rlTUTlONAL 

Having stated briefly some of the reasons underlying our position 
that a Federal capital punishment bill should not be enacted, we wish 
to express opposition to a number of partiCUlarly troublesome features 
of the death penalty bill. 

First, altliough treason and espionage have historically been re
garded as offenses for which the death penalty may be imposed, the 
Supreme Court decision in Ooker v. Georgia, 433 U.S. 584 (1977) 
creates serious doubt as to the constitutionality of the provisions of 
this bill permitting the imposition of the death penalty for crimes 
where death does not result. The Court in Ooker held that the death 
penalty could not be imposed for a rape in which death did not result. 
The rationale of that case is equally applicable to treason, espionage, 
and attempted assassinations of the President-all crimes where death 
does not result. 

Second, we do not believe that there should be any place in a Federal 
capital ;punishment statute for determination of facts bearing on the 
impositIOn of the death penalty by a majority vote of the jury. The 
bill as repOl·ted permits a jury to disa~ree as to which aggravating fac
tor they have relied on, so long as all jurors agree that some aggra vat-
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ing factor is present. Under this provision the death penalty may be 
imposed even though only a majority of theju~rs could agree on any 
aggravating factor. As the Justice Department in its commentl? OK 
S. 114 in the 97th Congress said, serious constitutional questions are 
raised unless there is a requirement "that a jury's findings as to the 
existence of any aggravating factor be unanimous" (emphasis added). 

Third, we are concerned that this bill does not require a determina
tion "that the sentence of death is not excessive, considering both the 
crime and the defendantn in order to affirm a death sentence on appeal. 
We believe that this determination, which was included in the death 
penalty legislation introduced in the 97th Congress, is a constitu
tionally mandated requirement. Under the Supreme Court decision 
in Ooker v. Georgia, 433 U.S. 584 (1977) ,an appellate court must look 
at the death penalty sentence to determine whether it is out' of propor
tion to the severity of the crime. This amendment eliminated deter
mination by the trial judges, provided by the original legislation, 
which was designed to meet the constitutional requirement that the 
appellate court must review each sentence to ensure that it' is not dis
proportionate to other sentences in similar circumst~nces. 

In conclusion, we believe that capital punishment is WrOJlg in prin
ciple, wrong as public policy, and wrong as reported out of Commit
t'ee. The majority has not made a persuasive case that the death 
penalty will deter violent crime or will meet the constitutional re
quirements of due process of law and equal protection of the laws. 
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EDWARD M. KENNEDY, 
HOWARD M.METZENBAUM, 
PATRICK J. LEAHY. 
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